




SALES  TAX  PARTICIPATION  AGREEMENT

Tliis  Participation  Agreement  (the "Agreement")  is inade and entered into this 5l  day
of  Janurary,  2024  (tlic  "Effective  Date'-).  by and between  the Millcreck  Community  Reinvestment
Agency  (lhc  "Agency").  a political  subdivision  ofa the State of Utah. operating  under the Utah
Comniunity  Reinvestment  Agcncy,Act  (tlie  =Act":  § l 7C-1-101  etseq..  or  its predecessor statutes),

and  El) Ci'T'3. IIC  a Utah liinitcd  liability  company  qualit-icd to do business  in Utah

("Participant").  Panicipant  and the Agency  may farom time  to tiine  hereinafter  be referred  to

individually  as a "Party=  and collectively  as the "Parties.=

1. SUBJECT  OF  AGREEMENT

2.7 Purpose  of  the  Agreement

The  purpose  of this Agreement  is  to  implement  the  Olympus  Hills  Community

Reinvestrncnt  l)rqjcct  Area  (a map  otawhich  is attached  hereto  as Exhibit  A. the "Project  Area").

The  governing  body  ollhc  Agency  adopted  a resolutior'i  cin November  26. 2018.  authorizing  the

Agency  to commence  the process  under  tlie Act  to create the Olympus  Hills  Community

Reinvestment Prt>ject Area. I"he Agcncy and the City Counci! ofa Millcreek  have adopted the
Olympus  Hills  Community  Reinvestn'ient  Pn'+jcct  Area  Plan  and intends  to adopt  an Amended

Project Area Plan, (a copy  otathc original  plan  is attached  liereto  as Exhibit  B, the "Project  Area

Plan"  and, once aincnded. the "Amended  Project  Area  Plan"),  pursuant  to which  tlie  Agency

plans to cncouragc and promote economic  dcvclopinent  in the Project  Area  and by providing  for

the development  or thc Porsche dealership  on approximately  four  acres  of  land,  as more

particularly  described  below,located  in Millcreek,  Utali  (the  "C'it)").

2.8  Agreement  in the  Best  Interests  of  the  City  and  Residents

Tahis /'(greetncnt is in the vital and best interests oia the Cit> and the healt)i.  safety. and

we)inrc ofits  residents. and in accord yvitli public purposes.  This Agreement  is carried  out  pursuant

to the Act.

2.9  The  Project  Area

I-he Amended Prr4jcct Area l)lan is located within  tlie boundaries of  the City.  The  exact

boundaries otothc Prqjcct Area arc specificaHy  and legally  described  in the Plan.

2.10 The Amended Project  Area  Plan  and  Budget

This Agreement is conditioned on an4 subject to the provisions  ola tlie  Amended  Project

Area Plan, as approved and adopted on q  by tlie City Council  otathe City,  in Ordinance



No. dand  Amended Project Area Budget (the " Amended Budget") adopted by theAgency
for  the Project  Area.

2.11 "Interlocal  Agreement';  "Point  of  Sale;  Certain  other  Defined  Terms

The  Agency  has entered  into  an Interlocal  Agreement  with the City to pay to the Agency
certain  sales  tax  amounts  forpurposes  of  funding  part  of  the  costs  of  development  the ProjectArea

(the "Sales  Tax intprlrxsl  %rppmcnt')  The Sales Tax Interlocal Agreement is attached to this
Agreement  as Exhibit  "C."  As  described  in the Sales Tax  Interlocal  Agreement,  sales occurring

within  the boundaries  of  the City  are currently  subject  to a one (l)  percent  sales  tax (the  "Local

Sales  Tax")  per  Title  59, Chapter  12,  Part  2 of  die  Utah  Code,  the Loca]  Sales  and Use  Tax  Act,

and  more  particularly  per  Utah  Code  Ann.  § 59-12-204.  Approximately  fifty  (50)  percent  of  that

one percent tax as set forth in Utah Code Ann. el 59-'12-205(2)(b) is based on the transaction
occurringwithintheboundariesoftheCity(the"Point-of-saleTax"or"POST').  PursuanttoUtah

Code  Ann.  § 17C-5-204  and  § 11-13-215,  the  City  has agreed  and consented  that  the Agency  shall

be paid  the POST  generated  by sales  attributable  to the  Site  (def'ined  below)  (the fifty  percent

paid  to the Agency  is referned  to as "Point-of-sale  Tax"  or  "POST").  Pursuant  to the Sales  Tax

Interlocal  Agreement,  the  Agency  is entitled  to receive  (i)  twenty  five  percent  (25o/i) of  the  POST

for  a period  beginning  on the date the City  issues  the Facility  a Certificate  of  Occupancy  and

ending twenty One 7ears atter the City iSSueS the FaCility a Certificate OfOCCupancy (COllectiVel7
the  "Sales  Tax  Rebate"),

2.12 The  Site  and  the  Faefflty

Pursuant to the terms of this Agreement, the Development A@eement between the Parties
dated xi"Development Agreement"), and the rezone enacted as Ordinance No. 13zffl
Participant intends to develop a Porsche automobile  dealership within  the Pmject Area  n located

on approximately the portion of the Project Area shown on exhibit  "B"  (the "Site"),  The  Porsche

automobiledealership inciudes an approximately 64,000 square feet stnictured  parkingfacility  and

a retail facility/show room that is no more than 20,000 square feet all as contemplated in Utah

CodeAnn.§§ll-41-102(15)(b)(i)(B)andll-41-103(2%c) (the"Facility")ontheSite.

2.13 The  Incentive

As used in this Agreement, the term "Incentive" means one hundred 000%) of  the Sales
Tax  Rebate.

2.14 Partia  to the Agreement

l.l.1. The  Agency

The Agency is a public body, corporate and politic, exercising governmental  fiinctions  and

powers, and organized and existing under the Act. The address of  the Agency for  purposes of  this
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Agreement  is: Millcreek  Community  Reinvestment  Agency  1330 Chambers Avenue, Millcreek,
Utah 84106  Attention:  City  Manager.

1.1.2. The  Participant

ParticipantisEPGT3,LLC.  TheaddressofParticipantf'orthepurposesofthisAgreement
is:  2425 E. Carnelback  Road, Suitell55,  Phoenix,  AZ 85016.

2.15 Prohibition  against  Certain  Changes

1.1.3. Arknowlcdgciucnt  by Participant

Participant  acknowledges  the importance  of  the development  of the Project Area to the
general  welfare  of  the cornrnunity,  the public  assistanCe set forth in this Agreement that has been
made available  by law  and by the Agency  for  the purpose  of  making  the investment  w'thin the
Pmject  Area  possible,  that a significant  change  in the identity  of  Participant,  as prohibited by this
Section  may be considered,  for practical  purposes,  a transfer  or disposition  of the Facility, the
qualifications  and identity  of  Participant  are of  particular  concern  to the Agency,  and that it is
because of  such qualifications  and identity  that  the Agency  is entering  into  this Agreement  with
Participant.

1.1.4. Representation  as to Investment  Intent

Panicipant  represents  and agrees that  its investment  in and use of  the Facility  and the Site,
and Participant's  other  undertakings  reflected  in this Agreement  are and shall only  be for the
purpose  of  Participant's  development  of  the Facility  and the Site and not for  speculation  in land
holding  or othetwise.

1.1.5. Assignment  or  Transfer  of  Agreement

Participant  represents  and agrees for  itself  and its successors  and assigns  that,  during  the
term  ofthis  Agreement  and except  as set forth  in the following  sentence,  Participant  will  not  assign
or transfer  or attempt  to assign or transfer  all or any part  of  this  Agreement,  or any rights  herein  or
obligations  hereunder,  during  the term  of  this  Agreement  except  as explicitly  allowed  herein  or as
agreed to in a writing  signed by the Parties. The foregoing  notwithstanding,  Participant  may
transfer  its rights  and obligations  under  this Agreement  to any or  its subsidiaries  or affiliates  oi
operating  tenants  without  the Agency's  prior  written  approval  during  the term  of  this  Agreement
so long  as the Faci]ity  continues  to operate  as described  in this  Agreement.  The  attempted  or actual
assigru'nent  or delegation  of  this Agreement  in violation  of  the above provisions  is a material
Default  of  this Agreement.

For  purposes  of  this  Section  the term  "subsidiaries"  shall  mean  those  companies  or entities
in which  Participant  both holds an ownership  stake of  more than 50 percent  and over  which
Participant  is able to exert  control  and (ii)  the term "affiliates"  shall  mean those companies  in
which  the owner  of  Participant  both  holds  an ownership  stake of  more  than 50 percent  and over
which  the owner  of  Participant  is able to exert  control.  The term  "operating  tenant"  means an
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entity  that leases the Property  from  Participant that is licensed by the Utah Division  of  Motor
Vehicles  to operate  the Porsche  dealership.

1.1.6. Transfer  to Tax-Exempt  Organization

Notwithstanding  anything  in this  Agreement  to the contrary,  if  Participant  transfers  fee

title  to any of  the real  property  or  any material  portiorx  of  the personal  property  that,  in either

cue  (a) is w'thin  the Site, (b) is owned  by Pariicipant  Affiliates  and (c) is subject  to ad  valorem

pmperty  tax (all  such property,  'Taxable  Property")  to a tax-exempt  organization  or  otherwise

to exennpt Taxable Property fmm prope%  taxation without the prior written consent of  the
Agency  will  entitle  the Agency,  at its sole  discretion,  to irnrnediately  and without  prior  notice

terminate  this  Agreement  and cease fiirther  payments  under  this  Agreement  to Participant.

Transf'ers  of  title  to personal  property  that  Participant  has determined  is inadequate,  obsolete,

wom  out,  unsuitable,  undesirable,  inappropriate,  or unnecessary  property  for  its operations

within  the Site are not  subject  to the provisions  of  this  Section.

1.1.7. Continuing  Obligations

Any  pemiitted  assignment  or tmsfer  of  this  Agreement,  in whole  or in part,  shall  relieve

Participant  from  any and all obligations  under  this Agreement;  provided,  however,  that the

assignee has accepted  the assignment  and assumed all duties,  obligations  and liabilities  of
Participant  under  this  Agreement  in writing.  Except  as otherwise  pmvided  herein,  all  of  the te,

covenants,  and conditions  of  this  Agreement  are and will  remain  binding  upon  Participant  and its
successors  and assigns  until  the expiration  or termination  of  this  Agreement.

2. OBLIGATIONS  OF  THE  PART[ES

2.16 Payment  of  Incentive

2.1.1. Payment  Obligation

Provided  the Participant  fu}fills  all of its obligations  under this Agreement,  the

Development  Agreement,  and all of  the conditions  precedent  mve  been satisfied  the Agency  will

pay to Participant  the Incentive  as provided  below.  The Agency  expects  to receive  the monthly

Sales Tax Rebate  approximately  two  months  and twenty  days  after  die end of  the calendar  month

forwhichthe  sales taxes  were  paid  (e.g.,  the Agency  will  receive  August  payment  of  the Sales Tm

Rebate  by November  20). Within  fifteen  (75)  days afier  the end of  the one month  and twenty-day

time  period,  the contemplated  payment  of  the incentive  shall  be made to the Participant  by the
Agency.

2.1.2. Sales  Tax  Rebate  Payments

The Agency  is entitled  to receive  the Sales Tax  Rebate  as set forth  in Section  1.5 above.

2.17 Sole Source  of  Fending  for  the  Incentive
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The entirety  of  Participant's  Incentive  contemplated in this Agreement will be fiuided
solely  by the Sales Tax Rebate payments received by the Agency pursuant to the Sales Tax
Interlocal  Agreement.

2.18 Conditions  Precedent  to the  Payment  of  the  Incentive  to Participant

In addition  to other  pmvisions  in this  Agreement,  the Agency  has no obligation  to remit  to

Participant  the Incentive  un)ess and until  all the following  conditions  precedent,  as detailed in the

following  subsections,  are satisfied:

2.I.3. Agency  is Entitled  to Receive  the  Sales  Tax  Rebate

The  Agency  is not  obligated  to pay to Participant  the Incentive  unless  the Agency  is legally

entitled  to receive  the Sales Tax  Rebate  pursuant  to the Sales Tax Interlocal  Agreement.

2.1.4.  Agency  has Actually  Recetved  the  Sales  Tax  Rebate  Payment

The Agency  is obligated  to pay to Participant  the Incentive  only  to the extent  the Agency

has actually  received  the Sales Tax Rebate payment(s)  for the particular  calendar  month.

Participant  agrees and acknowledges  that the calculation  of  payments  of  the Sa}es Tax  Rebate
pursuant  to the Sales Tax  Interlocal  Agreement  may require  the Participant  to provide  the City  and

the Agency  the Participant's  sales tax retum  for the Facility,  provide  the City  and the Agency

with  infomiation  reasonably  necessary  to allow  the City  and the Agency  to calculate  the amount

of the Sales Tax Rebate, or obtain  such information  from  the Utah State Tax (:omrnissiorl

reasonably  necesmty  to allow  the City  and the Agency  to calculate  the amount  of  the Sales Tax

Rebate, Agency agrees to protect  such information  pursuant  to Utah  Code Ann.  § 63G-2-309.

2.1.3 Infrastructure Development  Costs

Reimbursement is available to the Participant only upon verification  of  actual  costs

incurred by Participant for construction of the improvements  which  can be verified  by invoices

include invoices showing actual costs and other supporting documentation  as reasonably  required
and acceptable  to the Agency.

2.1.4 Conffnued Operation  of  the  Facility

payment of  the Incentive is being  sought.

2.19 EffectofFailuretoMeetConditionsPrecedenttoPaymentoflncenme

In the event that the conditions precedent as described in Section 2.2 are not met for  an)'

given calendar month during the temz of this Agreement, and Participant is thus not entitled  to
receive the Incentive attributable to that calendar month, but is otherwise not in default under  this
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Agreement,  such  failure shall not constitute a Default under this Agreement. Such failure shall
result  in the forfeiture  by Participant of  the Incentive for that particular calendar month.

2.20 Limitations  on Incentive

The Incentive  term shall  begin  the day the City  issues  the Facility  a Certificate  of

Occupancy  and terminates  twenty  years after  the City  issues the Facility  a Certificate  of

Occupancy  (the  "Incentive  Term").  The  total  amount  of  Incentive  paid  to Participant  under  this

Agreement  shall  not  exceed  a cumulative  total  of  $2,350,260,

Participant  further  acknowledges  that  the Incentive  paid  by  the Agency  to Participant  under

this  Agreement  is limited  by the Incentive  Term  and the amount  of  Sales  Tax  Rebate  actually

received  by the Agency  attributable  to the  Facility.  Participant  fiirther  acknowledges  that  the

Agency  does not  guargitee  that  Participant  will  receive  a minimum  dollar  amount  during  the

Incentive  Term.  The amount  of  Sales Tax Rebate  generated  by the Facility  is determined  by

taxable  sales occurring  at the Facility.

Notwithstanding  all  other  provisions  in this  Agreement,  unless  payments  include  past  due

payments,  the Agency  shall  not  pay or is not  obligated  to pay to Participant  in any one  calendar

month  more  than  Incentive  attributable  to such  calendar  month.

The  Agency  shall  not  support  any modification  or  amendment  to the  Sales  Tax  Interlocal

Agreement  that  would  reduce,  on a percentage  basis,  the amount  of  Incentive  that  Participant  is

entitled  to receive  under  this  Agreement  or  the term  during  which  Participant  is entit]ed  to receive

the Incentive.

2.6 Agency  Representahons

Agency  represents  and  warrants  to  Participant  that,  to the  Agency's  actual

knowledge  and  as of  the Effective  Date,  that  the  Agency  is q ro'uuuuuu;4,)  Dl'llll  bg%na+

Agenc}  pursuant  to the  Lt'mited  Purpose  Local  Governnnent  Fntitina  "Qmffiuui(y

Reinvestment  Agency  Act,  the  execution,  performance,  and  delivery  of  this  Agreement  wilt

be fully  authomed  by  the  Agency,  the  Agency's  execution,  delivery  and  performance  of

this  Agreement  will  not  constitute  a default  or  a breach  under  any  contract,  agreement  or

order  to  which  the  Agency  is a paity  or  by  which  is bound,  and  there  are  no pending

lawsuits  or  other  actions  or  proceeding  which  would  prevent  of  impair  the  timely

pin  rub uiauii  liy the  Agen(')'  under  thi!!  Agreement.

2.21 Payment  of  Taxes

Participant  shal]  not  receive  any  payments  from  the  Agency  for  any  period  iuitil  the  Agency

has received  documentation  from  Participant  that  all real and personal  property  taxes  attributable

to the Site  and Facility  have  been  paid  for  the particular  year  of  the Incentive.  Documentation

contemplated  by thiS Subsection  shall  include  COpieS Of all fOmiS  Or Other  dOCumentS  Sent tO the

Page  6



Salt  Lake  County  Assessororthe  Utah  State Tax  Commission  forthe  purposeof reporting pmperty
owned  by Participant  within  the Site. and other  ad  va/orgm  taxes  and assessments.

2.22 Reduction  or  Elimination  of  Incentive

The Parties  agree that Pgticipant  assumes and accepts the risk  of  possible  alteration  of

Federal or State statute, regulation,  or adjudication  rendering  unlawful or impractical the
collection,  receipt,  disbursement,  or  application  of  the Incentive  to the Agency  as contemplated  in

and by this  Agreement.  If  the provisions  of  Utah  law  which  govan  the payment  of  the Incentive

to the Agency  are changed  or amended  so as to reduce  or eliminate  the amount  paid  to the Agency

under  the Sales Tax  Interlocal  Agreement,  the Agency's  obligation  to pay Participant  annually  the
Incentive,  as applicable,  will  be proportionately  reduced  or eliminated,  but only  to the extent

necessary  to comply  with  the changes  in such law. Notwithstanding  any change  in law,  Participant

specifically  reserves  and does not waive  any right  it may have to challenge,  at Participant's  cost

and expense,  the constitutionality  of  any law  change(s)  diat  would  reduce  or eliminate  the payment
of  Incentive  to the Agency  and/or  Participant  and nothing  herein  shall  be constnied  as an estoppel,

waiverorconsent  to reduceore}iminate  paymentof  the Incentive  to the Agency  and/or  Participant.

Participant  acknowledges,  iuiderstands,  and agrees that, except  as set forth  in Section  2.7 below,
the Agency  is under  no obligation  to challenge  the validity,  enforceability,  or constitutionality  of

a change in law that reduces or eliminates  the payment  of  Incentive  to the Agency  and/or

Participant,  or to otherwise  indemnify  or reimburse  Participant  for  its actions  to independently  do

so. InnoeventwilltheAgencytakeanyactionthatenables,encouragesorfacilitatesthealteration

of  Federal  or State statute, regulation,  or adjudication  rendering  unlawful  or irnpracticaJ  the

collection,  receipt,  disbursement,  or application  of the Reimbursement  to the Agency  as
contemplated  in and by this  Agreement.

2.23 Declamtion  of  Invalidity

In the event  any legal  action  is filed  in a court  of  competentjurisdiction  that  seeks to invalidate  the
Project  Area  or this  Agreement  or that othemise  seeks to or would  have the possible  result  of

reducing  or eliminating  the payment  of  the Incentive  to the Agency,  the Agency  shall  provide

written  notice  of  such legal action  to Participant.  In the event  such an action  is filed,  the Agency

shall have no obligation  to challenge  that  action  or defend  itself  against  such action.  Participant

specifically  reserves  and does not waive  any right  it may have to intervene,  at Participant's  cost

and experw,  in any such legal  action  and challenge  the basis forany  causes ofaction  orany  remedy

sought that would reduce or eliminate the payment of the Inhntive  to the Agent  and/or
Participant, and nothing herein shall be construed  as an estoppei  waiver  or  consent  to reduce  or
eliminate  payment  of  the Incentive  to the Agency  and/or  Participant.  In the event  that  the court

declares  that the Agency  cannot receive  the Incentive,  invalidates  the Project  Area  or tms

Agzement,  or takes  any other  action  which  eliminates  or reduces  the amount  of  Incentive  paid  to

the Agency,  and the grounds  for  the legal  detemiination  cannot  reasonably  be addressed  by the

Agency,  the Agency's  obligation  to annually  pay to Participant  the Incentive  in accordance  with

this  Agreement  will  be reduced  or  eliminated  to the extent  that  the Incentive  is not  received  by the
Agency.

2.24 Dispute  over  Receipt  of  Payment  of  the  Incentive
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In the event a dispute  arises as to the person or entity  entitled  to receive  the Incentive  under
this Agreement  due to a claimed  assignment  or claimed  successor-in-interest  to the Incentive or
otherwise,  the Agency  will  use good faith  efforts  to challenge  that action or defend itself  against
such action. The Agency  may wittffioJd  payment  of  the Incentive  and may refrain  from taking  any
other action required  of  it by this Agreement  until  the dispute is resolved  either  by agreement  or
by a court of  competent  jurisdiction  and aifficient  evidence of  such resolution  is provided  to the
Agency,

2.25  Nature  of  Participant's  Obligations  and Limitation

To qualify  to receive the Incentive  as set forth herein, Participant  shall fiilfill  all of  its
obligaiions  as set forth in this Agreement.  The failure  or  Participant  to fiilfill  its obligations  may

result in a failure  to qualify  to receive the Incentive  or termination  of  this Agreement  but shall not
give rise to any other  right  or remedy in favor  of  the Agency.

2.10 Funding  Responsibihty

The Parties understand and agree that funding  for the investment  comes entirely  from

Participant's  internal  capital  or from  financing  Obtained by Participant. The Agency  shall not be
liable  or responsible  for  providing,  obtaining,  or guaranteeing  such financing.

2.26  0peration  of  the  Facility

Participant shall operate the Facility  in a commercially  reasonable manner substantially

similar to other Porsche dealerships operated by Pmticipant. For purposes of  this Agreement,
"operating,"  "operational,"  or "operations"  of  the Facility  shall mean when the following
conditions are satisfied: (l) all required permits, licenses, certificate  of  occupancy,  or other

appmvals have been obtained  for Participant  to occupy the Facility,  (2) Participant  sbdl  have
received a business license issued by the City,  and (3) the Facility  is open to the public  during
regular business hours. For purposes of this Section, Participant  shall be deemed to hve
continuously operated the Facility  if  the foregoing  standards are substantially  met or exceeded,
notwithstandtng  temporary cessation  of operations  for  inspection,  maintenance,  repair,

replacement,  line down-time,  and/or  events of  force majeure  or  deshuction.

2.27  Commencement  of  Operations

Operations  of  the Facility  as described  above shall begin no later than June 30,,  2026. For
purposes of  this Section, the Facility  shall be deemed operational  if  the conditions  and standards
in above are met. If  Participant  fails to commence  operations  of  The Facility  as required  by this
Section for any reason other than events of  force majeure, the Agency  shall have the right  to
terminate  d'iis Agreement  upon written  notice to Participant,  subject, however,  to any notice  and
cure periods  set forth  in Article  5.

2J  Continuing  Operations
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Operations  ofthe  Facility as described above shall be commenced as described above 2.11
and shall  continue  throughout the temi of  this Agreement as set forth herein. For purposes ofthis
Section,  the Facility  shall be considered to be in operation if the Facility is operating as described
above.  If  Participant  ceases to operate the Facility for a continuous period of more dian six (6)
months  for  any reason  other than events of  force majeure or destnuction, the Agency shall have the
right  to terminate  this Agreement upon written notice to Participant at any time dumg such
cesmtion  of  operations.

2.29  Funding  Responsibility

230  Potential  Shortfall

Participant  agrees and acknowledges  that the only  fiinds  available  to the Agency  for

compensation  or incentives  to Participm'it  are those  funds  received  by the Agency  under  the Sales

Tax Interlocal  Agreement  and that the amount  of  Incentive  paid to Participant  under this

Agreement  is dependent  on the taxable  sales occurring  within  the Site.

2.31  Audib,  Appeals,  and  Reaisaismenti

In the eventthatthe  Utah  State Tax  Commission  orothercourt  or governmental  entity  with

jurisdiction  (a"Tax  Authority")  finds  that  Participantowes  additional  sales taxes fortaxable  sales

occurring  at the Facility,  the Agency  shall  pay the Incentive  for  such additional  amounts  unless

Participant  fraudulently  withheld  taxes in which  case the Agency  shall  have  no obligation  to pay

the Incentive  for  such  additional  amounts.  In the event  that  a Tax  Authority  finds  that  Participant

overreported or overpaid sales taxes for ales  occurring  at the Facility,  Participant  shall
immediately pay to the Agency the portion  of  the Incentive  attributable  to such overage.

3 ADDITIONAL  TERMS

3.7 Investment

Participant will at all times be responsible for its investment at the Facility. Recognizing  the

level of investment by Participant, the Agency has determined that it is in the best interests of  the

residents of the City to provide the Incentive to Participant to develop and operate the Facility  as
contemplated in this  Agreement.

3J1 Raponsibihty for  Development  Plans  and  Permits

The Agency shall not have any responsibility to obtain permits, licenses, or other approvals for
Participant's deveJopment or operation of  the Facility.

3.9 0ther  Terms
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2.1.5.  City  Land  Use Authority

Participant  acknowledges  that nothing in this Agreement shall be deemed to supemde,
waive,  or replace  the City's  authority over land use, zoning, and permitting within the City,

2.1.6.  Restriction  Against  Parcel  Splitting

If  applicable,  during  die term of  this Agreement,  Participant shall not, without the prior
written  approval  of  the Agency,  (a) convey  its interest  in the Site or any portion thereof, if any, in
such a way that a parcel  of  real property  would  extend outside  the Project Area, or (b) constnuct or
install  any building  or stmcture  within  the Project  Area in such a way that any portion of the
Facility  or structure would  extend outside of  die Project  Area.  Participant  understands and
acknowledges  that these requirements  are intended  to avoid  the splitting  of  any parcels  of  real
property  wothin  the Project  Area  and to avoid  the joining  of  any parcels  of  real property  inside  of
the Project  Area with  parcel(s)  outside  of  the Project  Area in such a way that Salt Lake  County
could  no longer  identify  the periphery  of  the Project  Area  by distinct  parcels.

2.1.7. Deannexation

Participant  agrees that it will  not cooperate  with  any person,  group,  or municipality  in any
effort  to remove,  deannex, disconnecI  or disincorporate  the Site or any portion  thereof  from  the
City  during  the Incentive  Term.  In the event that the Site or a portion  thereof  is disconnected,
deannexed,  disincorporated,  or otherwise  removed  from the municipal  boundaries  of  the City,  the
Agency's  obligations  to pay the Incentive  for  that portion  of  the Site outside of  the City  shall
immediately  cease.

2.1.8. Indemniflcation

Participant  agrees to and shall indemnify,  defend,  and hold  the Agency  and its directors,
officers,  agents, emp]oyees, elected officials,  and representatives  hamiless  from and against  all
liability,  loss, damage, costs, or expenses (including  reasonable  attomey  fees and court  costs)
arising  from  or as a result of  the death of  any person, or any accident,  injury,  loss, or  damage
whatsoever caused to any third  party  person or to the property  of  any third  party person,  directly
or indirectly  caused by any acts done or any errors or omissiorm  of  Participant  or its directors,
officers,  agents, employees,  consultants,  and contractors  on the Facility  or the Site except for
willful  misconduct  or negligent  acts or omissions  of  the Agency,  the City,  or their  respective
directors,  officers,  agents, employees,  contractors,  and consultants.  Likewise,  the Agency  agrees
to and shall  indemnify,  defend,  and hold Participant  and its directors,  officers,  agents, employees,
and representatives  hamiless  from and against all liability,  loss, damage, costs, or expenses
(including  reasonabJe attomeys'  feesand  court  costs) arising  from  or as aresult  ofthe  deathofany
person, or any accident, injury, loss, or damage whatsoever caused to any third pare person or tothe property  of  any third  pity  person,  directly  or indirectly  caused by any acts done orany  emrs
or omissions  of  the Agetx'y,  the City,  or their  respective  directors,  officers,  agents, employees,
contractors  and consultants  except for w'llful  misconduct  or negligent  acts or omissions  of
Participant  or its directors,  officers,  agents, employees,  conmiltants,  mid contractors.
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2.].9. Limits  on Liability

In no event  shall  one Party  be liable  to the other(s)  for  consequenttal,  special,  incidental,

indirect,  exemplary,  or punitive  damages  of  any kind  (including,  but  not  limited  to, loss of  profits,

loss of  reputation,  or loss of  current  or prospective  business  advantage,  even  where  such losses are

characterized  asdirect  damages)  arising  out  ofor  in any way  related  to the relationshipordealings

between  Participant  and the Agency,  regardless  of  whether  the claim  under  which  damages  are

sought  is based upon  contract,  tort,  negligence  (of  any kind),  willful  misconduct,  strict  liability  or
otherwise,  and regardless  of  whether  the parties  have been advised  of  the possibility  of  such

damages  at the time  of  contmcting  or otherwise,

2.1.10.  Local,  State,  and  Federal  Laws

Participant  shall  develop  and operate  the Facility  in conformity  with  ajl applicable  laws;

provided,  however,  that  unless  otherwise  addressed  elsewhere  in this  Agreement,  nothing  herein
shall  limit  the right  of  Participant  to properly  challenge  any such law  or  the applicability  of  such
law.

2.1.11.  Rigtm  of  Access

Representatives  of  the Agency  shall  have ffie  rightof  reasonable  access to the Facility  for  purposes
of  inspection,  with  reasonable  and prior  written  notice  (but  in no event  less than 48 hours  prior),

and without  charges  or fees, during  normal  business  hours  or as othenvise  agreed  to in writing  by

Participant,  subject,  however,  to the rules, regulations,  security  protocols  and other  access

limitations  for  safety  and security  purposes  as required  by Participant  or by the owner  or operator
of  the Facility.

2.1.12.  Responsibility  of  the  Agency

The Agency  shall not have any obligation  under this Agreement  other than those

specifically  provided  for  herein.  Except  as expressly  provided  for  in this  Agreement,  nothing

herein  shall be construed  as requiring  the Agency  to pre-approve  or prejudge any matter, or as
othese  binding  the Agency's  discretion  or  judgment  on any issue prior to an appropriate heamg
(if  required),  review,  or compliance  with  any other requirement.

2.1.13. Non-waiver  of  Governmental  Immunity

Nothing  in this  Agreement  shall be constnied as a waiver of  any immunity,  protection, or
rights  gmted  to the Agency  under the Govemmental Immunity Act of Utah, Utah Code 63G-7-
101,  et seq.

Agency  and  City  Publicity3.2.10  Agency  ana  city  rutuic*ty

Throughout  the temi  of  this Agreement and notwithstanding any agreements to the

ffi"ate;iaJ l;:):  (i) *' e ;-re';e-nce-of Participant's operations in the City, (ii) the approximate square
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footage  of  the Facility,  (iii)  Pmticipant's  approximate  total  investment  relating  to the Facility

within  the City,  (iv)  timing  of  Participant's  initial  and subsequent  investments  within  the City,  (v)

the details  of  the Reimbursement  and the expected  benefits  to the City,  (vi)  the location  of  the

Facility,  and (vii)  publicly-available  information  about  Participant  and its operations  and history.

Agency  to provide  draft  content  of  all Promotional  Materials  to Participant  within  a reasonable

time  frame  for  Participant's  mtten  approval  prior  to Agency  and/or  City  using  said Pmmotional
Materials  for  city  publicity  purposes.

4 EFFECT  AND  DURATION  OF  COVENANTS;  TERM  OF  AGREEMENT

The covenants, including but not limited to conformance with  federal, local,  and state laws,

established in this Agreement shall, without regard to technical classification  and designation,  be

binding on the Parties and any successors-in-interest for the benefit of each of the respective

Parties, theirsuccessors and assigns during the temi of  this Agreement, which shall terminate  upon

the later of: (a) the final payment of the Incentive during or upon the expiration of  the Incentive
Term; or (b) upon the witten  agreement signed by the Pgties  hereto.

5 DF,F AULTS, REMEDIES, AND TERMINATION

5.7 Default

lf either the Agency or Participant fails to perform or delays performance of  any material

onybl.i,!a.t,:n.o.:this,nAgreermert, Or failsto pe.rform or delays performance of any material obligation

cure as provided for in this Article 5, su-ch conduct constitutes a def-ault o"f L  A'greem"en"t

{"Default"). The Party in default must immediately commence to cure, conect, or remedy  such

failure or delay and shall complete such cure, cornection, or remedy within the periods  provided  inbelow.

5.8 Notice

Ifa Default under this Agreement occurs, thenon-defaulting Party shali give written  notice(a "Default Notice") of  the Default  to

Failure or delay in giving such notice 'shhaledlenfao't co'nngstPitu"te'as'cj"ng "e na" of'e Thfauliwaiver of any Default, nor  shall  itchange the time of Default, nor shall it operate as a waiver of any rights or remedies of  the nOn-

defaujting Party; butthe non-defaulting Pmty shall have no rightto exercise any remedyhereunderwithout delivering the Default Notice as pmvided herein. Delays by either Party in ag  anyof its rights and remedies shall not deprive  the other Party of its right to institute and maintain  anyactions or proceedings which it may deem  neceSSary to
or remedies. protect, assert, or enforce any  such  rights

5.9 Cure  Period

ffiesubjThWteDnoefna-udletfawunltttl.nnguePsarty shall have no right to exercise aright or remedy hereunder unless
Notx'ce ws-th res pectthereto, orunwhc'aer: Thfoerdaepefaurilotdlsooffthirty (30) days after deliver of the Defaulta nature which cannot be ciu"ed within  such
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Party  each  represents; (c) tis  Agreement  constitutes a legal, valid, and binding obligation of each
Party,  enforceable  in accordance wath its terms.

6.8 Severability

In the  event that any condition,  covenant or other provision  herein contained is held to be
invalid  or  void by a court of  competent jurisdiction,  the same shall be deemed severable from the
remainder  of  this Agreement  and shall in no way affect any other covenant or condition herein
contained  unless such severance shall have a material effect on the terms of this Agreement. If
such  condition,  covenant, or other pmvision  shall be deemed invalid  due to its scope, all other
provisions  shall be deemed valid  to the extent of  the scope or breadth permitted by law.

6.9  Nonliibility  of  Officials  and  Employees

No  director,  officer,  agent,  employee,  representative,  contztor,  attomey,  elected  official,

or consultant  of  the Parties  hereto  shall  be personally  liable  to any other  Party  hereto,  or any

successor-in-interest  thereof,  in the event  of  any Default  or breach  by a Pgty  hereto  or for  any

amount  which  may  become  due to a Paity  hereto  or  to its successor,  or on any obligations  under

the  terms  of  this  Agreement.

6.10 Enforced  Delay;  Extension  of  Time  and  Performance

In addition  to the specific  provisions  of  this  Agreement,  performance  by either  Party

hereundershall  not  be deemedto  be indefaultwhere  delays  ordefaultsaredue  to war,  insum=ction,

strikes,  lock-outs,  riots,  floods,  earthquakes,  fires,  casualties,  acts  of  God,  acts  of  a public  enemy,

termrist  activity,  epidemics,  quarantine  restrictions,  freight  embargoes,  jack  of  tmsportation,

unusually  severe  weather,  or  any other  causes  beyond  the reasonable  control  or without  the  fault

of  the Party  claiming  an extension  of  time  to perfom.  An  extension  of  time  for  any  such  cause

shall  be for  the period  of  the enforced  delay  and shall  commence  to run from  the time  of  the

commencement  of  the  cause,  ifnotice  by  the Party  claiming  such  extension  is sent,  whether  on  the

part  of  the Agency's  Executive  Director  or  its  goveming  board  or  on the  part  of  Participant,  to the

other  Psuty  witMn  thirty  (30)  days  of  actual  knowledge  of  the commencement  of  the  cause. Time

of  performance  under  this Agreement  may also be extended  in writing  by the Agency  and

Participant  by mutual  agreement,

6.11 Approvals

Whenever  the consent  or approval  is required  of  any  Party  hereunder,  except  as othemse

herein  specifically  provided,  such consent  or approval  shall  not be unreasonably  withheld  or

delayed.

6.12 Time  of  the  Essence

Time  shall  be of  the essence  in the performance  of  this  Agreement.
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6.13 Interpretation

The  Pgties  hereto  agree  that  they  intend  by this  Agreement  to create  only  the contmtual

relationship  established  herein,  and  that  no pmvision  hereof,  or  act  of  either  Party  hereunder, shall
be construed  as creating  the  relationship  of  principal  and agent,  or  a partnership,  or  ajoint  venture,

or  an enterprise  between  the Parties  hereto.

6.14 No  Third-Party  Beneficiaries

It is understood  and agreed  thaf  this Agreement  shall  not create for  either  Party  any

independent  duties,  liabilities,  agreements,  or rights  to or with  any third  party,  nor does this

Agreement  contemplate  or intend  that  miy  benefits  hereiuider  accrue  to any  third  party.

6.15 Mediation

In the event a dispute arises between the parties with respect to the terms ofthis  A@eement
or  the performance  of  any  contmtual  obligation  by one  or both  of  the  parties,  the parties  agree  to

submit  the matter  to formal  and  confidential  non-binding  mediation  before  any  judicial  actionmay

be initiated,  unless  an immediate  court  order  is needed,  or a statute  of  limitations  period  will  run

before  mediation  can be reasonably  completed.  A mediator  will  be selected  by mutual  agreement

of  die parties.  The  parties  must  mediate  in good  faith  to resolve  the dispute  in a timely  manner.

Eachpartywillberesponsibleforitsowncostsandone-halfofthecostofthemediator,  Theplace
of  mediation  shall  be Millcreek,  Utah.

6.16 Headings

Article  and Section  titles,  headings  or captions  are inserted  only  as a matter  of

convenience and for reference and in no way define, limil  extend,  or  describe the scope  of  this
Agreement  or  the intent  of  any  provision  hereof.

6.17 Contra  rxurcieuluui

This  is an arm's-length  Agreement:  The Parties  have read this  Agreement  and have

executed  it  voluntarily  afterhaving  beenapprised  ofall  relevant  infornnation  and  the  risks  involved

and  having  had the opportunity  to obtain  legal  coiuisel  of  their  choice,  Consequently,  no  provision

of  this  Agreement  shall  be strictly  constnied  against  either  Party.

6.18 Further  Assurances

The  Parties  shall  cooperate,  take  such  additional  actions,  sign  such  additional

documentation,  and pmvide  such  additional  information  as reasonably  necessary  to accomplish

the  objectives  set forth  in this  Agreement.

6.19 iwnrporatjon  of  Recitals  and  Exhtbib
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All  recitals  and exhibits attached hereto are incorporated into this Agreement as ir fully setiaortli herein.

6.16  Governmental  Records And Management Act

The  Agency acknowledges tliat Pariicipant considers all of the information provided to theAgency  in connection with this Agreement is protected under the Utah Govemmental RecordsAccess  and Managemcnt Act, § 63G-2-101 ctscq. ("GRAMA") under a claim of "businessconJidentiality"  so long as Participant complies wit)i the applicablc rcquirements in making a claimor business  confidentiality  under % 63G-2-309(l)(a)(i)(A) & (B).

7 l)UPLICATION,  INTEGRATION,  lVAtVERS, AND AMENI)MENTS

"1.1 Duplicate  Originals

This  Agreement  may  bc exccutcd  in duplicatc originals,  each of which shall be deemed anoriginal.  Electronic  pd[  signatures  shall be considered original  signatures.

7.8 Integration

This  Agreement  (including  its exhibits)  constitutes  tlie  cntire  understanding  and agreementototlie  Parties  rcgarding  the subjcct  matter  thereof.  When  cxecuted  by the Parties,  this  Agreementintegratcs  all or thc  tenns  and coriditions  inentioned  )ierein  or incidental  hereto  and supersedes  allnegotiations  or previous  agrecn'icnts  between  tlie  Parties  with  respect  to tlie  subject  matter  thereof.

7.9 Waivers  and  Amendments

All waivers of  the provisions  of  this Agreement must  be in ivriting. This Agreement  andany provisions  hereof  may be amended only by tnutual written  cigrcemcnt  between Participant  andthe Agency.

MILLCREEK  COMMUNITY
REIMVESTMENT  AGENCY

. Chair

Attest:
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EP GT3,  LLC,  a

B}: hlJ,-
Name:

Title: W
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