MASTER AGREEMENT # 8327

NASPO

ValuePoint

NASPO ValuePoint

Master Agreement for
Formula Rebates for Women,
Infants and Children (WIC)

Between

The State of OREGON, acting by and through the Department of Administrative
Services (“Lead State”)

And

Abbott Nutritioh, Abbott Laboratories Inc. (Contractor)

The parties agree:

Master Agreement Terms and Conditions:
1. Master Adreement and Order of Precedence:
(a) This Master Agreement consists of the foilowing documents:

(1) Master Agreement;
(2) Exhibit 1, Specifications and Additional Terms;
~(3) Exhibit 2 A Milk Based Price Sheet
{(4) Exhibit 2 B-Soy Based Price Sheet
(5) Exhibit 3, Sample Participating Addendum
(6) Exhibit 4 USDA Debarment Certification
(7) Exhibit 5, Certified Disadvantaged Business Outreach Plan

(b) Order.df'.Pf.éc'edence: _Ahy ofdér or request for participation in the WIC program
under this Master Agreement consists of the following documents:

(1) Applicable Federal and State statutes and regulations; '

(2) Exhibit No. 1 to this Master Agreement, Specifications and Additional Terms

(3) A Participating Entity’s Participating Addendum (“PA”);

(4) These NASPO ValuePoint Master Agreement Terms and Conditions;

5) Exhiblt 2 A- Mtlk Based Pnce Sheet and Exhibit 2 B-Soy Based Price Sheet
and
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(6) Exhibit 4 USDA Debarment Certn‘" catlon

In the event of a confhct in the terms cf the above documents the parties will
resolve the conflict starting with applicable federal and state statutes and
regulations, followed by the terms and conditions set forth in Exhlblt Nc 1 to thls
Master Agreement and then in descending order. et g ‘

2 Def nlttons

Acceptance is deflned by the appllcabie commercial code except Acceptance o
shall not occur before the compiletion of delivery in accordance with the Order,
- instaliation if required, and a reasonable time for inspection.of the Product. - .

Alliance: means the alliance of States, Indian Tribal Organizations, U.S.
Territories and U.S. Commonwealths contracting for WIC infant formuia rebates.
The Alliance is comprised of Alaska, Américan Samoa, Arizona,” Commonwealth of
the Northern Mariana Islands (CNMi), Delaware, District of Columbia, Guam, -
Hawaii, Idaho, Inter Tribal Council of Arizona (ITCA), Inter-Tribal Council of
Nevada (ITCN), Kansas, Maryland, Montana, Navajo Nation, Nevada, Oregon, .
Osage Nation, Pueblo of Isieta Utah U S Vzrgln Islands Washmgton West
Virginia and Wyoming. - :

Contractor means the person or entity delivering Products or performing servzces
under the terms and conditions set forth in this Master Agreement.’ '

Exempt Infant Formula means an infant formula that méets the exempt -
specifications under section 412(h) of the federal Food, Drug and Cosmetic Act (21
U.S.C. 350 a(h)) and the regulations of 21 CFR parts 106 and 107. o

Food Instruments (FI) means documents such as checks, drafts, vouchers,.
coupons or electronic benefits transfer cards (EBT), used by WIC participants to
obtain WIC supplemental foods. Federal regulatlcns allow a WIC Fi to be valid up
to ninety (90) days after the date the F| was issued to a WIC participant. Some
Participating Entities use a shortened time period (e.g. 60 days).

Infant Formula means a food that meets the definition of an infant formula in
Section 201(z) of the Federal Food, Drug and Cosmetic Act (21 U.S.C. 321(2)) and
the requirements for an infant formula under section 412 of the federal Food, Drug
‘and Cosmetic Act (21 U.sSs.C 350a) and the regulations of 21 CFR parts 106 and
107.

Lead State means the State centrally admznlsterzng any resultmg Master
Agreement(s). :

Master Agreement_or Primary Confract meacs this agreement and its exhibits
executed by and between the Lead State, acting on behalf of the NASPO
ValuePoint program, and the Contractor, as now or hereafter amended.
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Milk-Based Contract Infant Formula means all milk-based infant formulas
(except exempt infant formulas) produced by the manufacturer awarded this rebate’
contract. This includes lactose reduced and protein modified formulas.

NASPO ValuePoint:is the NASPO Cooperative Purchasing Organization LLC,
doing business as NASPO VaiuePoint, a 501(c)(3) limited liability company that is
a subsidiary organization the National Association of State Procurement Officials
(NASPQ), the sole member of NASPQO ValuePoint. NASPO ValuePoint facilitates
administration of the NASPQO cooperative group confracting consortium:of state
chief procurement officials for the benefit of state departments, institutions,
agencies, and political subdivisions and other eligible entities (i.e., colleges, school
districts, counties, cities, some nonprofit organizations, etc.) for all states, the '
District of Columbia, and territories of the United States. NASPO ValuePoint is
identified in the Master Agreement as the recipient of reports and may perform
contract administration functions relating to collecting and receiving reports as well
as other contract admmlstratron functions as assigned by the Lead State

Partlclpatmg Addendum means an agreement executed by a Contractor and a
Participating Entity incorporating this Master Agreement and any other additional
Participating Entity specific language or other requirements, e.g. ordering
procedures specrfrc to the Partlcmatmg Entity, other terms and conditions.

Partlclpatmg Entlty means a state or other Iegal entity that is a member of the
Alhance properly authonzed to enter lnto a Partrc:patlng Addendum '

Percent Dlscount means the percent dlscount is the “rebate per unit’ dlvzded by
the “wholesale price” as displayed in Exhibits 2A and 2B.. A percent d[scount is
established for each physical form of the Master Agreement Infant Formulas. The
. percent discount is then applied to the bidder’s milk-based contract infant formulas
and/or soy-based contract infant formulas (except exempt infant formulas) by .
physrca! form to estabhsh the rebate amount for each of the bidder's products

, Master Agreement lnfant Formula means the mtlk—based infant formula andlor
- the soymbased rnfant formula for which a bid was submltted and a contract
“awarded. There is one primary milk-based contract infant formula and one prlmary
soy—based contract infant formula under the contract They are the first ch0|ce for
issuance to WIC infants.

Product means any good, equipment, documentation, service or other deliverable
supplied or created by the Contractor pursuant to this Master Agreement The

“term Products, suppltes and services, and products and services. are used
interchangeably in these terms and conditions.

Rebate means the amount of money refunded under cost contarnment procedures
to a Participating State Entity from the mfant formula manufacturer in accordance
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wrth 7 CFR 246 thss ITB and the Contract

Total Net Cost Per Month equals the sum’ of the Brdder’s :ndwrdual Monthty Net
Cost for each:unit size and physical form: of the Bidders Milk-Based and/or Soy-
Based Master Agreement Infant Formula as specified in Exhibits 2A and 2B.
‘Lowest net cost is based on the manufacturers’ lowest national- wholesale pnce per
' unlt for a full truckload on the date ef bld submlttal and openmg i

Umt means-a contalner generally acan or bottle whlch hotds Izquld concentrate
: powdered concentrate andlor ready-to~feed lnfant formuta .

- 'WIC- El:grble Medlcal Foods are enteral products that are formuiated to prov1de

nutritional support for individuals with a diagnosed medical condition, when the use.
-of conventional foods is precluded; restricted or inadequate,:'WIC-Eligible Medical
Foods may be nutritionally complete or incompiete, but they must serve the -

-purpose of a food, provide a source of calories and. one or:imore nutrients, and be
designed for enteral digestion via an oral or tube feeding. ‘WIC-Eligible Médical
Foods include many, but not all, products that meet the definition of medical food in
sectton 5(b)(3) of the Orphan Drug Act (21 U.S. C 360 ee (b)(3))

3. Scog This Master Agreement covers the Formuia Rebates for Women lnfants and
Children (WIC) led by the State of Oregon for use by member states of the NASPO
state agencles federally recognrzed Tribes, potltlcal subdlwsrons and other entities
who are members of the Alliance as defi ned herein and are authorized to participate
in contracts (“Participating Entities”). Issues of interpretation and eligibility for
parttclpaﬂon are solely within the authortty of the Partlmpating Entitys Chief
Procurement Official. - o .

4, "‘Part;ctpatlo An eltgtbte Partlmpatmg Entity may enter lnto a Particlpattng Addendum
with Contractor adopting the terms and conditions of this Master Agreement as
modified by ‘the requirements of the Participating Entltys state law; by way of
fllustration and not limitation, this authority may apply to unique confi identiality
requirements, defaults, govermng ‘law ‘and venue, lndemmf cation, and insurance
requirements, or other statutory or constltutlonal requirements relating to availability
‘of funds. Contractor may not issue Rebates under this Master Agreement until a

Partlmpatlng Addendum acceptable to the Participating Entity and Contractor is
executed.

5. Term and Renewal: '
5.1. The initial term of this Master Agreement is for three 3) years beginning on
January 29, 2019 (“Commencement Date") through January 28, 2022.

5.2. The Lead State may extend the term up to three additional years in 1-year, 2-
year or 3-year terms, provided that the term including all extenstons does not
exceed six (6) years from the Commencement Date.
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5.3. Extensrons are subject to mutual agreement by the Lead State Partrcrpatmg_
Entrtres and the Contractor , ,

. Addltrons 'i”o The Master Aqreement Attached hereto as Exhibit No. 1 are the
Specifications and Additional Terms for part|c1pat10n in the WIC Program under this.
Master Agreement. : L

. Amendments The terms of this Master Agreement may not be waived, attered,
modified, unless in writing and agreed to by the parties.

. F’rlmarv Contacts; Kev Persons The primary contact individuals and key
administrative personnel for this Master Agreement are as follows (or their named
SUCCessOors): :

Confractor -
Name; Kori Stenzel
~ Address:” | 3300 Stelzer Rd.
‘Telephone: | (614) 624-5816
 Fax: | (614) 727-5816
Emai: Kori. stenzel@abbott com
Contractor: o
___ Name: Beatrice Okatch
Address: 3300 Stelzer Rd.
Telephone: | (614) 624-3443
Fax: . {614) 624-9805.
Email: Beatnce okatch@abbott com
Lead State L L
Name: Pam Johnson, CPPB, OCAC, OPBC
. Address: . | 1225 Ferry St, SE Sa!em OR 97301
__Telephone: | (503) 378-4731 .
Fax: .- {(503) 373-1626 L
~Emaik - | Pam johnson@oregon gov _

Contractor shall nottfy the Lead State of changes in the Contractor’s contact or key
administrative personnei in wr;tlng wrthrn 10 ca!endar days of the change '

. Subcontractors Contractor shall not assign, setl transfer subcontract or sublet rlghts
or delegate responsibilities under this Master Agreement in whole or in part without
the prlor written approvat of the Lead State. . -

The Lead State may assign any nghts or dutres mcludmg wntten assrgnment of
- contract administration duties to NASPO Cooperative Purchasing Organization LLC,
doing business as NASPO ValuePoint and other third parties.
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10.NASPO ValuePoint Summary and Detailed Usage Reports: In addition to other

= reports that may be. required: under this Master -Agreement, Contractor shall submit

quarterly reports of rebates issued directly to NASPO: ValuePoint using the:NASPO
ValuePoint Quarterly Excel Spreadsheet Reporting Tool found at

‘http://calculator.naspovaluepoint.org. “Any: rebates  provided under this ‘Master

 Agreement will be reported as cumulative totals by Participating Entity. “Contractor

shall submit reports even if there is no activity during a calendar quarter. Reports‘are
due no later than thirty. (30) days foIIowmg the end of the calendar quarter (as specn‘“ ied
in‘'the reporting tool). Ben Tt . Sie ey

Timely submission of these reports isa materia! re:quirement ot the Master Agreement.
The recipient of the reports has exclusive ownership of the media ‘containing the

- reports. Contractor grants the Lead State and NASPO ValuePoint a perpetual,

11

irrevocable, non-exclusive, royalty free, transferable right to display, modify, copy, and
otherwise use reports, data and information provided under this section.

.NASPO ValuePoint Cooperative Program Marketln'gi' Tr’arrt'm‘g, and Performance

Review: Contractor shall work cooperatively with NASPO ValuePoint personnel.
Contractor shall present plans to NASPO VatuePomt for the education of Contractor's
contract administrator(s) and sales/marketing workforce regarding the Master .
Agreement, Participating Addenda and the rebate program. Contractor also shall
assist Participating Entities in training their personnel to launch the program within the
participating state. Plans will include time frames to launch, the agreement ‘and
confirmation that the Contractor's website has been updated to proper!y reﬂect the
contract offer as available in the participating state

Contractor agrees to participate in an annual contract performance review at a location
selected by the Lead State and NASPO ValuePoint, which may include a discussion
of marketing action plans, target strategies, marketing materials, as well as Contractor
reporting and timeliness of payment of admlnrstratlon fees

12.Governing Law and Venue: This Master Agreement is governed by and construed in

accordance with the laws of the Lead State sponsoring and administering the
procurement and contract. The construction and effect of any Participating Addendum

“under the Master Agreement is governed by and construed in accordance with the

laws of the Partlcrpatmg Entity's or Purchasrng Entlty s State

Venue for any claim, dispute or actton concerning the terms of the Master Agreement
is in the state serving as Lead State. Venue for any claim, dispute, or action

concerning any Participating Addendum is in the Purchasing Entity's State.

[f a claim is brought in a federal forum, then'it must be brought and adjudicated solely
and exclusively within the United States District Court for (in decreasing order of
priority): the Lead State for claims relating to the procurement, evaluation, award, or
contract performance or administration if the Lead State is a party; a Participating
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State if a named party; the state where the Partrcrpatrng Entity or Purchasmg Entity is
located if either is a named party. -

13.Independent Contractor: Contractor shall be an independent contractor. Contractor
shall have no authorization, express or implied, to bind the Lead State, Participating
States, or other Participating Entities to any agreements, settlements, liability or
understanding whatsoever, and agrees not to hold itself out as agent except as
.expressly set forth herein or as expressly agreed in this Master Agreement of any
Participating Addendum. _

14 Defaults and Remedies: e
-14.1. The occurrence of any of the following events shall be an event of defautt under
thrs Master Agreement: :

(1) Nonperformance of contractua[ requrrements or’
(2) A materlal breach of any term or condition of this Master Agreement or

(3) Any certification, representahon or warranty by Contractor in response to the
- solicitation or in thrs Master Agreement that | proves to be untrue or materially
misleading; or

4) Institution of proceedlngs under any bankruptcy, msolvency, reorganlzatron
or similar law, by or against Contractor, or the appointment of a receiver or

.. similar officer for Contractor or any of its property, which is.not vacated or fully
stayed within thirty (30) calendar days after the institution or occurrence
“thereof; or

- (5) Any default specified in ancther section of this Master Agreement

14.2. Upon the occurrence of an event of default, the Lead State shall issue a written
notice of defauit, identifying the nature of the default, and providing a period of 15
calendar days in which Contractor shall have an opportunity to cure the default. The
Lead State shall. not be required to provide advance written notice or a cure period
and may immediately terminate this Master Agreement in whole or in part if the Lead
State, in its sole discretion, determines that.it is reasonably necessary to preserve
public safety or prevent immediate public crisis. Time allowed for cure shall not
diminish or eliminate Contractor’s liability for damages, including liquidated damages
to the extent provided for under this Master Agreement.

14.3. If Contractor is afforded an opportunity to cure and fails to cure the defauit within
the period specified in the written notice of default, Contractor shall be in breach of its
obirgat:ons under this Master Agreement and the Lead State shall have the rlght to
exercrse any or aII of the fo!iowmg remed;es

" (1) Exercise any remedy provrded by law; and ' )

(2) Terminate this Master Agreement and any related contracts or portrons
~ thereof;and

(3) Impose liquidated damages as provided in this Master Agreement; and
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. {4) Suspend Contractor from being able to respond to-future bld sol:crtatrons and
{(5) Suspend Contractor's performance; and . I - f
(6) Wlthhoid payment until the default is rernedted

14 4 Untess otherwrse specufied tn the Parttcrpatmg Addendum in the event of a
default under a Participating Addendum, a Participating Entity shalt provide a: written
notice-of default as:described in this section and:shall-have all of the rights: and
remedies under this paragraph regarding its.participation in the Master Agreement in
addition to those set forth in its Participating Addendum. = St

15. Insurance: TR D e e

. -15.1..Contractor shall, during the term of this Master Agreement marntam in full force
and effect, the insurance described in this section. Contractor shall acquire such
insurance from an insurance carrier or carriers licensed to conduct business in each
Participating Entity’s state and having a ratmg of A-, Class VIl or better, in the most
recently- published edition ‘of A.M. Best'sInsurance Reports. *Failure to-buy and
maintain the required insurance may result in this Master Agreement’s termination or,

- ata Partlcrpatmg Entity’s optlon resu[t in termination of its F‘art[cipatmg Addendum

15.2. Coverage shall be written on an occurrence basrs The mrnrmum acceptable
" -Irmrts shatl be as mdrcated below '

(1) Commercuel General Liability covering premrses operatlons independent
- contractors, products and completed operations, blanket: contractual liability,
personal injury (including death), advertising liability, and property damage,
with a.limit of not less than $1 million per occurrence/$2 million general

. aggregate;

) _Cq_ntreetor 'm:ust:t_:omply with.any appticabte State Worker.s Compensation or
Employers Liability Insurance requirements. -

15.3. Contractor shall pay premiums on all insurance policiés.  Contractor shall
provide notice to the Lead State and a Participating Entity within five (5) business days
after Contractor is first aware ‘of expiration, caricellation or nonrenewal of such policy
or is first aware that cancellation i is threatened or exprratron nonrenewal or expiration
otherwise may- occur.

15.4. Prior to commencement of performance Contractor sha[l provrde to the Lead

. State a written endorsement to the Contractor’'s general liability insurance policy or
other documentary evidence acceptable to the Lead State that (1) names NASPO

" ValuePoint, the Lead State and the Partrcrpatlng Entities as additional insureds, (2)
provides that written notice of cancellation shall be delivered in accordance with. the
palicy provisions, and (3) provides that the Contractor’s liability insurance policy shall
be primary, with any liability insurance of any. Participating Enitity as secondary and
noncontributory. Unless otherwise agreed in any Partxcrpatmg Addendum, other state
F’artlcrpatlng Entities’ rights and Contractor's obligations are the same as those
specified in the first sentence of this subsection except the endorsement is provtded
to the applicable state.
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15.5. Contractor shall furnish to the Lead State copies of certificates of all required
insurance in a form sufficient to show required coverage within thirty (30) calendar
days of the execution of this Master Agreement and prior to performing any work.
Copies of renewal certificates of all required insurance shall be furnished within thirty
(30) days after any renewal date to the applicable state Participating Entity. Failure
to provide evidence of coverage may, at the sole option of the Lead State, or any
Participating Entity, result in this Master Agreement’s termination or the termination of
any Participating Addendum.

15.6 Contractor may, instead of complying with the above insurance policy
requirements, at its own cost and expense, maintain a program of insurance, self-
insurance or risk-assumption or any combination thereof if Contractor does so
generally, and not only with respect to the Master Agreement. In such case,
Contractor shall not be required to obtain the liability insurance referred to above,
provided Contractor shall provide Lead State with a letter evidencing the existence
of such program or programs that shall be sufficient to enable Contractor to fulfill all
of its obllgations under this Master Agreement.

15.7. Coverage and limits shall not limit Contractor’s liability and obligations under this
Master Agreement, any Participating Addendum, or any Purchase Order. Laws and
Reguiations: Any and all products, services or rebates offered and furnished shall
comply fully with all applicable Federal and State laws and regulations.

15.8. Participating Entities may require additional insurance or other coverages.in a
Participating Addendum.

16. Waiver of Breach: Failure of the Lead State or Participating Entity to declare a default
or enforce any rights and remedies shall not operate as a waiver under this Master
Agreement or Participating Addendum. Any waiver by the Lead State or Participating
Entity must be in writing. Waiver by the Lead State or Participating Entity of any
default, right or remedy under this Master Agreement or Participating Addendum, or
breach of any terms or requirements of this Master Agreement or a Participating
Addendum will not be construed or operate as a waiver of any subsequent default or
breach of such term or requirement, or of any other term or requirement under this
Master Agreement or any Participating Addendum.

17.Debarment: Contractor certifies that neither it nor its principals are presently debarred,
suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
participation in this fransaction (contract) by any governmental department or agency.
This certification represents a recurring certification made at the time any Order is
placed under this Master Agreement If the Contractor cannot certify this statement
attach a written explanation for review by the Lead State.

18. Public Information: This Master Agreement and all related documents are subject to
disclosure pursuant to the Lead State’s and a Purchasing Entity’s public information
laws.
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19.Merger:: This: Master Agreement and its attachments set forth the entire agreement of

- the. parties . relative  to .the :subject matter: hereof. There ‘are no- understandings,

- agreements, or- representattons orat or. written, not specxf ied hereln regardmg thtS
MasterAgreement S SRS . R I

IN WITNESS WHEREOF the parttes have executed thss Master Agreement as of the
date of execution by both parties below. -+ :

Lead State: _‘ _ | Contractor. Abbott Nutntlon Abbott
R A ;Laboratones lnc
Lo 'Slgnature

S S

— -':N.ame—: Chris Ca[amari

| Tnt!e \fce Pressdent US Pedlatnc Nutntion

_Date 11/26/2018

Approved pursuant to O?{S 291 D#by the
‘Oregon Department of Justice

Signature:

S of,gpauo/f /L/hm/ Mo/

Now 20, c.zm?
Name '

c/ﬁm f}f- Bonﬂp

Title: - Assistant Attorney General

Date:

For questions on this on executing a Participatigé Addendum, please contact:

NASPO ValuePoint .

Cooperative Development Coordinator; Ted Fosket
Telephone: (907) 723-3360
Email: .~ L | tfosket@naspovaluepoint.org
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