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I.

Overview
A.

Introduction

Discovery as performance of the lawyer’s independent duty to investigate imposed by
Oregon’s Rules of Professional Conduct, FRCP 11 and ORCP 17.
case.

Discovery is the use of specific procedural tools to obtain information bearing on the
B.

Rules and Resources

1.
State court. Oregon Rules of Civil Procedure (ORCP), Uniform Trial
Court Rules (UTCR), and Supplementary Local Rules (SLR) of each county circuit court
2.
Federal court. Federal Rules of Civil Procedure (FRCP), Local Rules
(LR) for the District of Oregon
3.
Oregon State Bar publications. Federal Civil Litigation in Oregon, Civil
Litigation Manual, Civil Pleading and Practice (generally not cited)
4.
Treatises. Wright & Miller, FEDERAL PRACTICE & PROCEDURE, and
Matthew Bender, MOORE’S FEDERAL PRACTICE (regularly cited to in both state and federal
courts)
C.

Scope of Discovery

1.
Under the Oregon rules, scope extends to any matter, not privileged, that
is relevant to the claim or defense of any party. Material sought need not be admissible if
reasonably calculated to lead to the discovery of admissible evidence. ORCP 36 B(1).
2.
Proportionality. Under a relatively recent change to the Federal rules, the
federal court now imposes a proportionality standard. “Parties may obtain discovery regarding
any nonprivileged matter that is relevant to any party's claim or defense and proportional to the
needs of the case.” FRCP 26(b)(1). In determining whether something is proportional the court
should consider: 1) the importance of the issues at stake in the action, 2) the amount in
controversy, 3) the parties' relative access to relevant information, 4) the parties' resources, 5) the
importance of the discovery in resolving the issues, 6) and whether the burden or expense of the
proposed discovery outweighs its likely benefit. Id. Similar to the Oregon rule, information
within this scope of discovery need not be admissible in evidence to be discoverable. Id. See
David Crump, Goodbye, "Reasonably Calculated"; You're Replaced by "Proportionality":
Deciphering the New Federal Scope of Discovery, 23 GEO. MASON L. REV. 1093 (2016), for a
discussion of the new proportionality standard.
3.
In areas that are similar between Oregon state rules and the federal rules,
state courts will accept federal decisions as guidance. Boon v. Boon, 100 Or App 354, 357 n.2
(1990) (father had standing to quash subpoena served by mother on father’s psychologist);
Vaughan v. Taylor, 79 Or App 359, 363, rev denied, 301 Or 445 (1986) (subpoena as method to
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obtain discovery from non-party); Southern Pacific v. Bryson, 254 Or 478, 480 (1969) (early
analysis of Oregon’s Rule 34 based on history of FRCP 43). When rules are similar, decisions of
other states courts also provide “context.” GPL Treatment Ltd. V. Louisiana-Pacific Corp., 323
Or 116, 124 (1996) (using decisions of other states courts to analyze provision of Uniform
Commercial Code).
4.
Attorney-client privilege is as defined by the evidence rules and common
law. See Oregon Evidence Code (“OEC”) 503 (ORS 40.225). In federal court, the federal
common law of privilege takes precedence except with respect to claims and defenses governed
by state law. FRE 501. Oregon’s rule may be somewhat distinguished by its lengthy definitions
of “client” and “representative of the client” to the extent that “representative” may include,
without limitation, any principals, officers, and directors of a corporate client. OEC
503(1)(d)(A).
5.
The work product doctrine protects from disclosure materials prepared in
anticipation of litigation. The highest degree of protection is given to the “mental impressions”
of litigation counsel, but protection extends to work by a party or by a consultant/expert under
the direction of the attorney that falls within the “anticipation of litigation” label. See Hickman
v. Taylor, 329 US 495, 507 (1947) (seminal discussion of “work product”). The reference to
work product in the federal and state rules is identical. See FRCP 26(b)(3); ORCP 36 B(3). For
discussions in Oregon common law, see, for example, State v. Riddle, 330 Or 471 (2000)
(discussion of work product under Oregon cases as applied to communications between expert
and attorney); Brink v. Multnomah County, 224 Or 507 (1960) (same); and United Pacific Ins.
Co. v. Trachsel, 83 Or App 401, 404, rev denied 303 Or 332 (1987) (court protected work of fire
expert hired after litigation appeared likely). Under state law, the work product extends to both
written materials and work product that has not been reduced to writing. Kirkpatrick, OREGON
EVIDENCE § 503.06[2] (2013).
D.

Planning and Balancing
1.

For the most part, do what you would do anywhere you practice.

2.

Follow default response times or document agreements to the contrary!

3.
lives in Oregon.
E.

The Golden Rule will not necessarily be enforced by the courts, but it still

Timing

1.
FRCP 6 and ORCP 10 control the computation of time. The federal rule is
more detailed. Both rules instruct that the day the act is done is not counted in the computation of
time. In addition, both rules provide that if the last day of the period falls on a Saturday, Sunday,
or legal holiday, the period continues to run until the next business day.
2.
Additional time for certain types of service. Under federal law, you add
three days to the computation of time if you have served under Rule 5(b)(2)(C) (mail), (D)
(leaving with the clerk), or (F) (other means consented to). FRCP 6(d). Under Oregon law, you
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add three days to the computation of time if you have served by any method other than personal
delivery. ORCP 10B.
II.

Discovery of Parties
A.

Requests for Production or Inspection
1.

FRCP 34 and ORCP 43 are very nearly identical.

2.
Federal requests may be delivered more than 21 days after service of the
summons and complaint, at the earliest, and such request is considered to have been served at the
first FRCP 26(f) conference. See FRCP 26(d)(2)(A); LR 26-1; The state rule generally allows
requests to be served in conjunction with or after service of the summons. ORCP 43 B.
3.
Requests must be in writing; must describe material sought by item or by
category and with reasonable particularity; and must specify a reasonable time, place, and
manner for production and related acts. “Reasonably particular” is determined by the facts and
circumstances of the case. See, e.g., 8B Wright & Miller, FEDERAL PRACTICE AND PROCEDURE,
§ 2211 (3d ed.).
4.
Do not file requests for production or responses in either state or federal
court unless and until a request is in dispute. LR 34-1; ORCP 9D.
5.
The only reliable way to preserve objections is to make them in a written
form, typically by a formal captioned document matching each request to the objections it raises.
The state rule does not impose a particular requirement for a writing, but the practice is to follow
the federal-rule format – restating each request followed by appropriate objections. See LR 34-2.
6.
The state rule requires a response within 30 days of service of a request,
except that a defendant cannot be required to respond earlier than 45 days after service of
summons unless the court specifies a shorter term. ORCP 43B(2). The parties may also agree in
writing, or the court may order, a different response time.
7.
Fed. R. Civ. P. 34(b)(2) requires a written response, within 30 days after
the service of the request, or within 30 days after the parties’ first Rule 26(f) conference, if the
request was served early pursuant to Rule 26(d)(2).
8.
The state rule provides that “ a party shall serve a response that includes . .
. a statement that, except as specifically objected to, any requested item within the party's
possession or custody is provided, or will be provided or made available within the time allowed
and at the place and in the manner specified in the request[.]” ORCP 43 B(2); but see Citizens’
Utility Board v. Public Utility Commission, 128 Or App 650, 657-58 (1994) (“[W]e agree . . .
that ORCP 43B does not require the conclusion that [the responding party] waived the right to
seek protection . . . by failing to seek protection sooner.”). The local federal rule is clearer and
stricter: failure to object within the time fixed by the rules, or within the time the parties have
agreed, constitutes a waiver of any objection. LR 26-5(a).
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9.
FRCP 26(e) imposes some duty to supplement responses. The Oregon
rule indicates that “[a] party . . . is under a continuing duty during the pendency of the action to
produce promptly any item responsive to the request and not objected to which comes into the
party's possession, custody, or control.” ORCP 43B(4).
B.

Requests for Admission
1.

Governed by FRCP 36 and ORCP 45.

2.

Distinctions between federal and state rule:

a)
In federal action, do not file requests or responses, though they
may be used as exhibits at trial. LR 36-1. In state court, requests and responses must be filed
with court (by exclusion from ORCP 9 D).
b)
ORCP 45 F limits the number of requests to 30 without court
order; federal rule imposes no such limit.
c)
ORCP 45 A mandates specific language in the request warning of
the import of failure to make a timely response.
d)
In both federal and state practice, each matter on which an
admission is requested must be separately set forth. ORCP 45 E provides that the request must
leave sufficient space for a response, and it is customary to follow this same format in federal
court, although there is no analogous provision.
3.
Requests for Admission can be useful, particularly in state court, to
establish foundation for likely trial exhibits. Such documents must be attached to the requests
for admission unless they have been or are otherwise furnished or made available for inspection
and copying. FRCP 36(a)(2); ORCP 45 A.
4.
ORCP 45 B follows FRCP 36(a)(3) in requiring that a written response be
served within 30 days after service of the request unless the court shortens or extends the time.
Failure to respond in a timely fashion results in an automatic admission of the matters contained
in the request.
5.
Requirements for substantive responses are the same in state and federal
court. The answering party may admit, deny, or object to the request or may state that the matter
is neither admitted nor denied. The party is further required to qualify an admission or denial if
good faith so requires. In lieu of a response, a party may object to a requested admission, but
objections based upon ambiguous, unintelligible, or argumentative requests may be tested in
court and are not favored.
6.
If the court determines that an answer is insufficient, the court may impose
money sanction, or will order the party to amend its answer, or will order that the matter is
deemed admitted. See Asea Inc. v. Southern Pacific Transportation, 669 F2d 1242, 1245 (9th
Cir 1981) (matter is deemed admitted).
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7.
Both federal and state rule provide that if a party fails to admit the
genuineness of a document or the truth of a matter, and the party making the request later
establishes the genuineness or truth of the matter, the court may order the offending party to pay
for the reasonable expenses, including attorney fees, of making that proof. See, e.g. Elliot v.
Progressive Halcyon Ins. Co., 222 Or App 586, 590 (2008) (attorney fees awarded).
8.
The subject matter of admissions under FRCP 36 and ORCP 45 are
conclusively established for trial. A denial has been determined by the Oregon courts to have no
evidentiary weight or effect. See Bowers v. Winitzki, 83 Or App 169, 173, n. 5 (1986).
C.

Interrogatories (federal court only)

1.
Interrogatories are not authorized in the state courts of Oregon, but they
are widely used in federal court actions. They may be used to identify trial witnesses, including
expert witnesses. FRCP 26(a)(2). In certain circumstances, the facts known to or opinions held
by an expert who has been retained but is not expected to testify may also be discovered.
FRCP 26(b)(4)(B). Unless otherwise stipulated or ordered by the court, each party may only
serve another party with 25 interrogatories, which includes discrete subparts. FRCP 33(a)(1).
2.
Interrogatories, answers, and objections are not filed with the court unless
the court so directs or they become the subject of a motion. LR 33-1.
3.
Local Rule discourages lengthy boilerplate preambles and encourages
conciseness and clarity. Broad, general interrogatories are not permitted. An opposing party
may not be asked to “state all facts on which a contingency is based” or to “apply law to facts.”
See LR 33-1(c) and (d).
4.
Answers and objections must be served within 30 days after service of the
interrogatories. Each question must be set forth in full before each answer or objection. Each
objection must be followed by a statement of reasons. The answers must be made under oath
and must be signed by the person giving the answers. Objections are to be signed by the
attorney. FRCP 33(b); LR 33-2(a).
5.
Interrogatories may be used as exhibits or evidence in support of a motion
and, subject to the rules of evidence, may be introduced at trial. LR 33-1(b). Answers to
interrogatories frequently play a key role in motions for summary judgment.
III.

Discovery of Nonparties
A.

Subpoenas for documents or things

1.
In both federal and state actions, a subpoena is the method for obtaining
discovery from a nonparty. The subpoena can be used to compel a nonparty to attend a
deposition and/or to produce documents or tangible things. FRCP 45(a)(1)(C); ORCP 55 F(2)
and (3).
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2.
Service by mail is effective if the target consents in advance, but effective
service always requires that the appropriate witness fee be delivered with the subpoena.
FRCP(b)(1); ORCP 55D(1) and (3)
3.
For subpoenas seeking production of documents only (without attendance
at a deposition), the state rule requires that the civil subpoena be served on each party at least
seven days before the subpoena is served on the target, and the target shall be given no less than
14 days to respond, in order to allow time for preserving objections and obtaining court
assistance, if appropriate. ORCP 55 D(1).
4.
Both federal and state rule require notice to all parties of discovery
subpoenas, usually accomplished by service of a copy of the subpoena. Other parties are entitled
to copies of production obtained, just as they would be entitled to attend a deposition.
5.
Note that state rule has special provisions for discovery of health
information at ORCP 55 H.
B.

Interstate Discovery

1.
Federal rule allows for service of a subpoena any place within the United
States. FRCP 45(b). 28 USC 1783 governs services directed at a United States national or
resident who is in a foreign country.
2.
Practice in state actions pending in Oregon depends on the requirement of
the state in which the discovery will occur. The state court will issue a commission or letters
rogatory for discovery from a nonresident upon a proper motion, supported by an affidavit
substantiating the need for the discovery. See ORCP 38 B and 55. Do not forget that state rule
authorizes service of subpoenas by mail so long as the target of service assents to service by that
method. ORCP D(3) and (4). Be sure to confirm that agreement with the service.
C.

Public Records Requests

1.
For requests directed to public bodies, see ORS 192.410-505. An attorney
litigating against a public body may need to serve a copy of a records request on that public
body. See ORS 192.420.
2.
The Attorney General’s Public Records and Meetings Manual, available at
http://www.doj.state.or.us/pdf/public_records_and_meetings_manual.pdf, is a useful
resource.
3.
The procedural pathway governing requests and review of denials depends
on the public body to which the request is directed. See ORS 192.450-.490.
4.
Federal documents may be requested under the Federal Freedom of
Information Act (5 USC §552), with reference to specific agency records and inspection
provisions set forth in the CFRs and agency guidelines.
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IV.

Review of Major Distinctions Between Federal and State Court Practice
A.

Initial disclosures

While federal rule anticipates formal initial disclosures, the District of Oregon has a
tradition of waiving this requirement. LR 26-2 allows the parties to waive the disclosures, and
there is a form on the court’s website for documenting waiver. U.S DISTRICT COURT: DISTRICT
OF OREGON, Fed. R. Civ. P. 26(a) Discovery Agreement, available at
https://www.ord.uscourts.gov/index.php/component/phocadownload/category/44generic?download=176:frcp-26-agreement.
Except in certain actions, such as for a dissolution of marriage, there is no equivalent to
initial disclosures for state actions. See e.g. ORS 107.089.
B.

Interrogatories

As noted earlier, this is an important tool in federal litigation that is not available in state
actions.
C.

Time limits on the conduct of discovery

In Oregon state court, as a general rule, once discovery commences the only time limit on
completing it is the reasonableness of the time left for a response. Local practice is evolving at
the county level—even among individual judges and, particularly, for more complex cases— to
call for work on a scheduling order. (Be sure to check each circuit court’s website for current
local rules regarding scheduling orders, pretrial and trial judge assignments, and trial settings. A
list of all circuit court local rules can be found at
https://web.courts.oregon.gov/Web/OJDPublications.nsf/SLR?OpenView&count=1000.)
By contrast, the rule in federal court is for formal scheduling orders with default
deadlines cutting off general discovery, a subsequent cut-off for a period of expert discovery, and
staged pretrial submissions. Discovery requests must be propounded in time for the response to
be due before the cut-off. These deadlines can only be changed by court order pursuant to
motions.
D.

Experts

Pre-trial discovery of experts is allowed in federal actions only; none in state actions
absent agreement among the parties. (It happens!) Oregon courts have repeatedly prohibited
discovery of experts in the absence of such agreement. See Stevens v. Czerniak, 336 Or 392,
400-05 (2004); Nielson v. Brown, 232 Or 426 (1962); Brink v. Multnomah County, 224 Or 507
(1960) (seminal discussions of work product and expert discovery). But see Gwin v. Lynn, 344
Or 65, 75 (2008) (allowing a party to depose a witness who is serving as an expert witness and a
fact witness). This is colloquially referred to in Oregon as “trial by ambush.” Hinchman v. UC
Mkt., LLC, 270 Or. App. 561, 569 (2015).
An issue may arise when a party seeks a pretrial (OEC 104) hearing on the admissibility
of an opponent’s expert testimony. Oregon appellate courts have not yet ruled on “the propriety
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of a motion for a Rule 104 hearing as a means of ascertaining expert testimony that otherwise is
not discoverable under the Oregon Rules of Civil Procedure.” McFarlane v. Pony Exp. Courier
Corp., 184 Or. App. 461 (2002).
During the time set aside by the scheduling order, FRCP 26(a)(2) anticipates that the
discovery of experts will be initiated by an exchange of reports. The format of the report is
determined by FRCP 26(a)(2)(B). Exchanges of records and depositions usually follow, but not
always.
V.

Getting Court Assistance
A.

Requirement to confer

The parties to a discovery dispute have an obligation to confer before filing discovery
motions in both state and federal courts. LR 7-1(a); UTCR 5.010(2)-(3). Motions will be
rejected as a matter of course unless the first paragraph is a certificate of compliance with those
rules. Failure to perform the duty may serve as a basis for outright denial of the motion,
irrespective of its other merits.
B.

Protecting confidential or privileged materials
1.

Material confidential but not privileged

Commercially sensitive and confidential information that is within the scope of discovery
and that does not fall within a recognized privilege cannot be withheld from production, but it
may be entitled to protection limiting its dissemination. To that end, stipulated protective orders
are routinely entered in state court. Even contested motions for protective orders are generally
granted unless the restriction proposed is likely to impair the opposing party’s use in some unfair
fashion.
The local federal court, however, has a heightened bar for such orders. Entry of a
protective order that restricts public access to such information will only be allowed on a
detailed, particularized showing of need. See Foltz v. State Farm Mut. Auto. Ins. Co., 331 F3d
1122 (9th Cir 2003) (holding that presumption favoring public access requires a particularized
showing for confidentiality).
2.

Material withheld on basis of privilege or work product

In order to protect privileged material, specific written objections need to be served on a
timely basis.
In most cases, preparation of a log of items withheld will be required. The description
needs to be sufficiently detailed to allow the challenging party to evaluate the claims of privilege.
Be prepared for the court, either federal or state, to order in camera review for close calls.
Unsubstantiated claims of privilege may draw sanctions in both federal and state courts here.
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It is always the burden of the party claiming privilege to establish the circumstances
justifying the claim. This rule stands in contrast to the burden on motions to invade work
product, where the moving party must show substantial need.
C.

Motions to Compel

The moving party has the burden of establishing that the information being sought falls
within the scope of discovery. See, e.g., Kahn v. Pony Express Courier Corp., 173 Or App 127,
133 (2001); Frease v. Glazier, 330 Or 364, 371 (2000) (moving party must show that exception
to privilege applies to opposing party’s material). But see Jane Doe 130 v. Archdiocese of
Portland in Oregon, 717 FSupp2d 1120 (2010) (stating federal court position that burden on
opposing/objecting party to show request beyond scope). Format of motions is essentially the
same at both levels: the motion, memorandum, and supporting affidavits which lay out the
sequence of discovery, describes efforts at resolution, and identify key documents supporting.
D.

Sanctions

Authority exists in the rule and case law for a wide range of sanctions in cases involving
discovery abuse. Awards of expenses for motions to compel are very infrequent, but outright
dismissals or judgment are not unheard of in cases where the record reflects prolonged failure to
participate in discovery. See, e.g., Asato v. Dunn, 206 Or App 753, 759 (2006) (affirming
outright dismissal as discovery sanction). Remember that specific findings from the trial court
are necessary to protect order and/or to preserve issues. Peeples v. Lambert, 345 Or 209, 216
(2008).
VI.

Discovery in Criminal Cases
A.

Governing statutes

The primary statutes governing discovery in criminal cases are ORS 135.805 through
ORS 135.873. The discovery statutes now specifically encompass Brady/Giglio materials. See
ORS 135.815(g).
Certain information must be redacted before a defense attorney provides discovery
materials to a defendant. See ORS 135.815(5)-(6).
B.

Victims’ rights provisions

Oregon law provides that:
If contacted by the defense or any agent of the defense, the victim must be
clearly informed by the defense or other contacting agent, either in person
or in writing, of the identity and capacity of the person contacting the
victim, that the victim does not have to talk to the defendant’s attorney, or
other agents of the defendant, or provide other discovery unless the victim
wishes, and that the victim may have a district attorney, assistant attorney
general or other attorney or advocate present during any interview or other
contact.
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ORS 135.970(2). For purposes of this rule, “victim” is defined broadly as “the person or
persons who have suffered financial, social, psychological or physical harm as a result of a crime
against the person or a third person.” ORS 135.970(5). There are other aspects of this definition
that apply to particular types of cases, so any attorney handling a criminal case in Oregon should
review this section carefully.
C.

Subpoenas

Subpoenas in criminal cases are primarily governed by ORS 136.555-136.603. A
subpoena may not be used for discovery. Where materials are sought, the default procedure is to
subpoena the materials directly to the trial or hearing at which the subpoenaing party seeks to use
them in evidence. If the attorney needs access to the materials ahead of time in order to be able
to use them effectively, an order directing early production and copying may be sought. See
ORS 136.580(2).
In State v. Cartwright, 173 Or. App. 59, 20 P.3d 223 (2001), rev’d, 336 Or. 408, 85 P.3d
305 (2004), the Oregon Court of Appeals set forth an analysis to govern motions for early
production. This analysis largely tracked the federal standard as set forth in United States v.
Nixon, 418 U.S. 683 (1974). The Oregon Supreme Court reversed the intermediate court, but
this reversal was on separate procedural grounds. See State v. Cartwright, 336 Or. 408, 85 P.3d
305 (2004). Some Oregon trial courts continue to follow the framework set forth by the Court of
Appeals, so attorneys should be familiar with that court’s analysis.
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I.

INTRODUCTION

These materials are intended to provide you with basic resources regarding Oregon’s
state court procedures for pleadings and parties. However, be forewarned: each county may also
have local practices—some written and some not—that can trip you up. In addition to consulting
the Oregon Rules of Civil Procedure (“ORCP”) and Uniform Trial Court Rules (“UTCR”), the
wise lawyer will also check the Supplemental Local Rules (“SLR”) for the county in which they
plan to appear. Most rules can be accessed online through the Oregon Judicial Department at
http://www.courts.oregon.gov/OJD/rules/pages/index.aspx.
Check with the local bar organizations for local practice aides. For example, Clackamas
County Bar Association has a “lawyer Survival Guide” which provides detailed information
about filing and practices in that county or the Multnomah Bar Association which has judicial
profiles and county practice materials.
II.

DIFFERENCES—THE OREGON PLAINTIFF

While many states have adopted civil procedures that mirror those used by federal courts,
Oregon has a long history of carefully preserving its own method of doing things. One of the
areas where Oregon has withstood federalization is in its pleadings. The careful plaintiff will
consider those differences before preparing and filing his or her complaint in Oregon.
A.

One Form of Action

ORCP 2 provides that there is only one form of action in Oregon, known as a civil action.
Except as specifically identified in the rules, statutes, or Constitution, procedural distinctions
between actions at law and suits in equity have been abolished in Oregon.
B.

Code Pleading Versus Notice Pleading

Oregon state courts require “code” or fact pleading that must contain a plain and concise
statement of “ultimate facts” constituting a claim for relief without unnecessary repetition.
ORCP 18A. As a result, claims or defenses must state ultimate facts to support the elements of
each particular claim or defense. Davis v. Tyee Industries, Inc., 295 Or 467, 476, 668 P2d 1186
(1983). With Oregon’s system, mechanisms are in place to frame, narrow, or broaden the
ultimate facts alleged and to narrow the issues for discovery and trial. See ORCP 21D and E. It is
the allegations contained in the pleadings that are used to measure relevance of particular
evidence at trial. Thus, in the absence of amendment, evidence outside the scope of the issues
pleaded may be excluded through the doctrine of variance. Compare Smith v. Fred Meyer, Inc.,
70 Or App 30, 687 P2d 1128 (1984). It has become common practice for judges in Oregon to
summarize the pleadings rather than read them to the jury.
By contrast, federal and other courts require “notice” pleading, which merely includes a
short and plain statement showing that a pleader is entitled to relief. FRCP 8(a)(a). Since federal
pleadings are designed to place a party on “notice” of a particular claim or defense, they can
consist of a general summary of the position stated. Any further narrowing is more typically
achieved through discovery and other procedural mechanisms.
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The careful pleading of ultimate facts is best done through a simple detailed recitation of
facts, which will withstand a motion attacking the complaint as redundant or frivolous.
Conversely, it also requires more than mere notice of the claims being alleged to withstand a
motion to make more definite and certain. Thus, there is a certain element of art to a properly
alleged complaint that walks the fine line between both ends of the spectrum.
C.

Standards for Pleadings and Documents

1.
Pleadings Allowed. ORCP 13 provides that the pleadings are the written
statements by the parties of the facts constituting their respective claims and defenses. The only
permissible pleadings include the complaint, answer, third-party complaint, and reply. An
answer may also include a counterclaim against a plaintiff or a cross-claim against a defendant.
Answers are necessary in response to cross-claims and third-party complaints. Replies are
necessary to respond to counterclaims and to assert an affirmative defense to defenses asserted in
an answer. ORCP 13B. Demurrers and pleas are not used. ORCP 13C.
2.
Substantive Requirements. ORCP 16 contains several substantive requirements
for pleadings filed in Oregon state court. The complaint must have a caption containing the title
of the action, the name of the court, the case number, and a pleading designation in accordance
with ORCP 13B. In the complaint, the title must include the names of all the parties. However,
subsequent pleadings may abbreviate the title by stating the name of the first party on each side,
“with an appropriate indication of other parties.” ORCP 16A. The case number, which is
assigned when the complaint is filed, should be placed on all pleadings.
The pleading must consist of plain and concise statements in paragraphs that are
consecutively numbered in Arabic numerals (i.e., 1, 2, 3, etc.). The contents of each paragraph,
where possible, should be limited to stating a single set of circumstances. A paragraph number
may then be referred to by number in all subsequent pleadings and may be adopted by reference
in a different part of the same pleading. ORCP 16B and D.
Each separate claim or defense must be separately stated. Alternative theories of recovery
are allowed as separate counts under the same claim. Even when a party is in doubt as to which
of two factual statements is true, they may be pleaded in the alternative, so long as they can be
verified in good faith as being consistent with ORCP 17, discussed below. ORCP 16C. Any
pleading that contains a claim for relief shall state the ultimate facts constituting that claim,
without unnecessary repetition, and must include a demand for the relief called the prayer. The
prayer for relief is the request for the relief to which plaintiff thinks it is entitled. The purpose of
the prayer is to advise defendant of the precise nature of the demand, in order that the party may
be prepared to meet it. Kerschner v. Smith, 121 Or 469, 473, 236 P 272 (1925), 121 Or 469, 256
P 195 (1927). The prayer is not part of the claim, although it may explain or qualify other parts
of the pleading. Finch v. Miller, 271 Or 271, 275, 531 P2d 892 (1975); Green v. Cox, 44 Or App
183, 186, 605 P2d 1198 (1980). If recovery of money or damages is sought, the amount thereof
must be stated. ORCP 18. However, the amount of a claim for noneconomic damages does not
need to be specifically stated, inconsistent with the rule. McKenzie v. Pacific Health & Life Ins.
Co., 118 Or App 377, 382, 847 P2d 879 (1993), rev dismissed, 318 Or 476 (1994)..

Practicing Law in Oregon

Part 1: 2–2

Chapter 2—Oregon Pleadings and Parties: Tips to Consider and Traps to Avoid

Pleadings are to be liberally construed, so as to disregard any error or defect that does not
affect the substantive rights of the adverse party. ORCP 12. Stringer v. Car Data Systems, Inc.,
314 Or 576, 841 P2d 1183 (1992).
3.
Technical Requirements. UTCR 2.010 contains detailed instructions for
compliance with the technical requirements for pleadings in Oregon. Below is only a brief
summary of some of the requirements. Lawyers and legal assistants should familiarize
themselves with all provisions. Failure to comply with the requirements could result in a court
clerk rejecting a pleading and returning it the lawyer as unfiled or its being stricken. UTCR
1.090. Such a result would be disastrous if the pleading was filed on the last day of a statute of
limitations (“SOL”) or other deadline.
a.
Title or Caption. The title, or caption, is treated as a formal matter. Its purpose is
to identify the parties with the claim and the court. State ex rel. Brookfield Co. v. Mart, 135 Or
603, 609, 283 P 23, 295 P 459 (1931). The caption should indicate the type of claim, such as
“personal injury,” “breach of contract,” “injunctive relief,” etc. UTCR 2.010(11)(b).
The caption of the pleading should also contain a statement of whether it is subject to
mandatory arbitration.
b.
Size and Appearance. Except where designated by the court, all pleadings must
be printed or typed on 8.5×11-inch paper that contains numbered lines on the left side. No font is
specified, though Times New Roman, Arial, or Courier are common. Blanks in preprinted forms
may be completed in handwriting, as may notations by the trial court administrator or a judge.
Printing should be on one side only, double-spaced, and with two to four inches left blank
at the top of the first page. Subsequent pages must have a one-inch margin. The name of the
document and page number, expressed in Arabic numerals, must appear at the bottom left side of
each page, and the attorney or firm name and information, including facsimile and email, must
also appear within the document, frequently in the bottom right margin. Exhibits must be marked
as such at the bottom right side with an Arabic numeral identifying the exhibit, as well as its
page number. UTCR 2.010(2)–(10).
c.
Subscription and Verification. Pleadings must be signed by at least one attorney
of record who is an active member of the Oregon State Bar or, if a party is not represented by an
attorney, by the party. ORCP 17A. The name of the party or attorney signing any pleading or
motion must be typed or printed immediately below the signature, and the signatures must be
dated. UTCR 2.010(6). While verifications of pleadings have generally been eliminated, there
are some unique exceptions for specific statutory claims. The wise practitioner will consult the
Oregon Revised Statutes for the type of claim being asserted.
d.
Paragraphs. Claims and defenses must be made in paragraphs that are numbered
consecutively in the center of the page with Arabic numerals and lowercase letters for any
subparagraphs.
4.
Special Pleading Rules. Oregon law provides numerous special pleading rules,
some of which may be intuitive and some not. Likewise, some are matters of substance, and
some procedural. The following is a brief summary of the highlights.
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a.
Conditions Precedent. In pleading the performance or occurrence of all
conditions precedent, it is sufficient to generally allege that all conditions precedent have been
performed or occurred. A denial of such occurrence, however, must be made specifically and
with particularity, forcing the adverse party to establish the proof of such performance at trial.
ORCP 20A.
b.
Designation of Type of Claim. Although UTCR 2.010(11) requires the pleader
to designate the type of claim, failure to correctly designate it may not be fatal. Windle v. Flinn,
196 Or 654, 664, 251 P2d 136 (1952); Laird v. Frick, 142 Or 639, 644, 18 P2d 1029 (1933).
c.
Presumptions. Facts presumed by law need not be alleged. For example, it is
unnecessary to allege that a contract within the statute of frauds is in writing when the making of
the contract is alleged. See, e.g., Ingerslev v. Goodman, 116 Or 210, 216, 240 P 877 (1925);
Smith v. Jackson, 97 Or 479, 482, 192 P 412 (1920). Similarly, where a corporation is a plaintiff,
it is not necessary to allege the corporate existence or that the corporation has the capacity to sue;
both are presumed. Rossman, Plain and Concise Language, 6 Or L Rev 293, 297 (1927).
Presumptions can be a powerful ally in trial and are frequently overlooked. An extensive list of
evidentiary presumptions is contained in ORS 40.135, Oregon Evidence Code (“OEC”) 311.
d.
Judicial Notice. Facts judicially noticed need not be alleged. Peters v. McKay,
195 Or 412, 421, 238 P2d 225 (1951), reh’g denied 195 Or 412, 246 P2d 585 (1952); Cameron
v. Goree, 182 Or 581, 599, 189 P2d 596 (1948) (courts take judicial notice of facts that form part
of the common knowledge of people who possess average intelligence). However, the careful
lawyer will allege facts over which there may be any doubt. Some examples of facts that may be
judicially noticed include corporate existence of cities and counties, the existence of ordinances,
comprehensive plans, or enactment, incorporation of a city or county, or a private right derived
by statute where the title and date of passage are alleged. ORCP 20D; ORCP 20C.
e.
Matters of Record/Written Instruments. Oregon allows a party to allege
something involving a document in one of three ways. They may: (i) summarize the material
parts of the document in the body of the pleading; (ii) copy the material parts of the document
into the pleading; or (iii) attach a copy of the document to the pleading as an exhibit and
incorporate it by reference in the allegations. Vaughn v. Spence, 170 Or 440, 448–49, 133 P2d
242 (1943).
Oregon has “consistently adhered” to the above method of pleading. Vaughn, supra, 170
Or at 449. However, an exhibit cannot supply ultimate facts to establish a claim; those
allegations must still be made in the complaint. Where a written instrument is relied upon as the
foundation of a claim and it is set forth in full in the complaint or incorporated by reference, the
written instrument prevails over the pleading for its purported legal effect. Kelley v. Mallory, 202
Or 690, 697, 277 P2d 767 (1954).
f.
Compliance with the Statute of Limitations. It is not usually necessary for the
plaintiff to allege facts showing compliance with any applicable SOL. Nevertheless, specific
facts showing why the SOL is tolled or avoided must be pleaded if it would otherwise appear
that the SOL had run. Hewitt v. Thomas, 210 Or 273, 276, 310 P2d 313 (1957); Huycke v.
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Latourette, 215 Or 173, 176, 332 P2d 606 (1958). In cases where the statute begins to run upon
discovery, discovery must be pleaded. Frohs v. Greene, 253 Or 1, 7, 452 P2d 564 (1969).
g.
Judgment or Other Determination of Court or Officer. In pleading a judgment
or other determination of a court or officer with special jurisdiction, it is not necessary to state
the facts conferring jurisdiction, but such judgment or determination may be stated to have been
duly given or made. If such allegation is controverted, the party pleading is bound to establish at
trial the facts conferring jurisdiction. ORCP 20B.
h.
Agency. Oregon does not require specific pleading of agency where a known
agent executes a contract on behalf of the agent’s principal. It is sufficient to plead execution of
the contract by the principal, allowing proof to be introduced at trial that the agent executed the
contract. Masters v. Walker, 89 Or 526, 530, 174 P 1164 (1918). Similarly, ratification of a
contract does not have to be alleged. Scandinavian-American Bank v. Wentworth Lumber Co.,
101 Or 151, 157, 199 P 624 (1921). Alleging that a principal executed the contract permits proof
of execution of an agreement by an unauthorized agent and subsequent ratification by the
principal. Phillips v. Colfax Co., 195 Or 285, 292, 243 P2d 276, reh’g denied 195 Or 285, 245
P2d 898 (1952); Levy v. Nevada-California-Oregon Ry., 81 Or 673, 675, 160 P 808 (1916). See
also Downs v. National Share Corp., 152 Or 546, 552, 55 P2d 27 (1936), regarding alternative
methods for alleging agency. Likewise, agency need not be pleaded in a tort action against a
corporation, as an allegation that the corporation committed the tort is proper. Scibor v. OregonWashington R. & Nav. Co., 70 Or 116, 120, 140 P 629 (1914).
i.
Libel, Slander, and Fraud. In an action for libel or slander, it is not necessary to
allege extrinsic facts to show application to the plaintiff. It is sufficient to say that the same was
spoken or published about the plaintiff. If controverted, the plaintiff must establish at trial that it
was published or spoken. ORCP 20E.
Certain causes of action, such as fraud must be alleged with greater particularity. The
elements of actionable fraud consist of: (i) a representation; (ii) its falsity; (iii) its materiality;
(iv) the speaker’s knowledge of its falsity of ignorance of its truth; (v) his intent that it should be
acted on by the person and in the manner reasonably contemplated; (vi) the hearer’s ignorance of
its falsity; (vii) his reliance on its truth; (viii) his right to rely thereon; and (ix) his consequent
and proximate injury. To state a good cause of action, it is necessary that each and every one of
the essential elements of fraud be alleged. Musgrave v. Lucas, 193 Or 401, 410, 238 P2d 780
(1951).
j.
Time and Place. Only material aspects of time and place are necessary. When
matters of quality and quantity are unimportant to a case, they do not need to be alleged as
material facts. Within the bounds of ORCP 17, it is sufficient to allege that a certain event
occurred “on or about” a certain date when the exact date is unknown.
k.
Statutory Duty of Damages. Where a case rests on a statutory duty imposed on a
class of persons, the complaint must contain facts bringing the defendant within the statutory
class. State Forester v. Obrist, 237 Or 63, 390 P2d 333 (1964). Violation of a statutory duty may
be alleged in general terms without pleading the exact language of the statute. Moe v. Alsop, 189
Or 59, 66, 216 P2d 686 (1950), overruled in part in other grounds, Bay Creek Lumber & Mfg.
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Co. v. Cesla, 213 Or 316, 320, 322 P2d 925, reh’g denied 213 Or 316, 324 P2d 244 (1958).
Where aggravated damages are claimed under a statute, the statute should be recited in the
complaint or the claim should be stated as being made under the terms of the statute. Springer v.
Jenkins, 47 Or 502, 507, 84 P 479 (1906).
l.
Punitive Damages. Oregon has special requirements for the pleading and
recovery of punitive damages contained in ORS 31.725 et seq. Plaintiffs may not include a claim
for punitive damages in their initial complaint. ORS 31.725(1) and (2). Instead, at any time after
the pleading is filed, a party may move the court to allow amendment of the pleading in order to
assert a claim for punitive damages. Both the moving and nonmoving parties may submit
affidavits and documentation supporting or opposing a punitive damages claim. ORS 31.725(2).
Upon receipt of a motion to amend to add punitive damages, the court will conduct a
hearing to determine if there are specific facts, supported by admissible evidence, to allow the
punitive damages claim. The court decides the motion based upon a directed-verdict standard.
ORS 31.725(3).
The party seeking punitive damages must prove “by clear and convincing evidence” that
the party against whom punitive damages are sought “has acted with malice or has shown a
reckless and outrageous indifference to a highly unreasonable risk of harm and has acted with a
conscious indifference to the health, safety and welfare of others.” ORS 31.730(1). The court
must issue its decision on the motion to amend a pleading to assert a claim for punitive damages
within ten days after the hearing. If the court does not issue a decision within ten days, the
motion is deemed denied. ORS 31.725(5). Discovery of evidence of a defendant’s ability to pay
is not allowed unless and until a motion to amend is allowed. ORS 31.725(6).
The distribution of a punitive damages award may affect whether it is worth alleging. The
Department of Justice Criminal Injuries Compensation Account receives 60% of the award,
while the prevailing party receives only 40%, no more than 20% of which may be paid to the
prevailing party’s attorney. ORS 31.735. Specific notification and payment procedures apply, not
the least of which is a requirement that the prevailing party provide notice in writing of the
judgment to the Department of Justice Crime Victims’ Assistance Section in Salem, Oregon,
within five days after the entry of the verdict or judgment. ORS 31.735(3).
m.
Information and Belief. If a party is without knowledge or information sufficient
to form a belief as to the truth of an allegation, the party may allege so, which will have the same
effect as a denial. ORCP 19A.
n.
Recitals and Negative Pregnants. No allegation in a pleading is held insufficient
merely because it is pled by way of a recital rather than alleged directly. Likewise, no denial is
treated as an admission because it contains a negative pregnant. ORCP 20G. Nevertheless,
allegations by way of recital rather than direct allegations are not encouraged. The most common
example of a recital is an allegation introduced by a “whereas” or an allegation introduced with
“by reasons of.” See Graham v. Corvallis & Eastern R. Co., 71 Or 477, 142 P 774 (1914).
o.
Fictitious Parties and Unknown Persons. When you do not know the name of
an opposing party, it may be designated by any name, with the pleadings amended to substitute
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the true name once it is known. ORCP 20H. However, a pleading should explain why an
unknown “Jane Doe” party cannot be specifically identified. When heirs of a deceased are
unknown, they may be designated as “unknown heirs.” ORCP 20I. See also ORCP 20J regarding
unknown persons when trying to determine an adverse claim, estate, lien, or interest in property.
Be wary when the SOL is close, as notice must be received by the proper party.
D.

Prerequisites for Certain Claims

A thorough discussion of statutes of limitations and service requirements is beyond the
scope of this presentation. Nevertheless, close attention should be paid to the SOL applicable to
the type of claims and relief requested. Although based on the same transaction or occurrence,
different claims or theories may be subject to different statutes of limitation. A lawyer’s
characterization of the claim does not necessarily determine which SOL will apply. SecuritiesIntermountain, Inc. v. Sunset Fuel Co., 289 Or 243, 611 P2d 1158 (1980).
More importantly, certain types of claims may contain additional demand or notice
requirements. A few examples are included below.
1.
Oregon Tort Claims. No action may be maintained arising out of any act or
omission of a public body or its agents unless notice of the claim is given as required by ORS
30.275. When a person injured is a minor, incompetent, or otherwise unable to give the notice,
the deadline for the notice is tolled up to a maximum of only 90 days. Otherwise, notice must be
given within 180 days after the alleged loss or injury, or within one year if the claim is for
wrongful death.
2.
Insurance Policies—Proof of Claim. Most insurance policies require notice
from the insured of any loss or claim in order to activate the insurer’s responsibilities under the
policy. See ORS 742.061 (proof of claim required to start claim for attorney fees); American Star
Ins. Co. v. Allstate Ins. Co., 12 Or App 553, 558, 508 P2d 244 (1973) (notice over 2.5 years after
the accident did not satisfy notice requirement).
3.
Conversion. In order to state a claim for conversion in certain circumstances, the
party claiming rightful ownership must demand the return of the property and have been refused.
See Daniels v. Foster & Kleiser, 95 Or 502, 507, 187 P 627 (1920).
4.
Shareholder’s Derivative Action. In most cases, a shareholder may not pursue
an action on behalf of the corporation unless the corporate officers and directors have refused to
take the action in response to the shareholder’s demand. See Browning v. C & C Plywood Corp.,
248 Or 574, 434 P2d 339 (1967).
5.
Attorney Fees. Certain claims for personal injury under ORS 20.080, and breach
of contract under ORS 20.082, where the prayer is for less than $10,000 may substantively
qualify for recovery of attorney fees, but only where a demand is sent to the defendant at least 30
days before commencement of the tort action and 20 days before commencement of the contract
action.
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E.

Choosing the Correct Parties
1.

Capacity

a.
Governmental Units. The United States, the State of Oregon, municipal
corporations, counties, and certain specified public agencies, commissions, boards, departments,
and corporations may commence proceedings in Oregon courts.
b.
Corporations. Foreign corporations may sue in Oregon, but where a foreign
corporation is “transacting business” in Oregon and has not obtained a certificate of authority, it
cannot maintain an action. ORS 60.704(1). However, even where a foreign corporation has not
obtained the necessary certification, it can still be sued. ORS 60.704(5).
Where a corporation is dissolved, it still may have an action prosecuted in its corporate
name; a dissolved domestic corporation may be sued on a cause of action arising prior to
dissolution if the action is commenced within five years. ORS 60.644(2)(c). Whether a dissolved
foreign corporation is subject to suit depends upon the laws of its domicile.
c.
Partnerships and Unincorporated Associations. A limited partnership may sue
or be sued as an entity. Any partnership or unincorporated association may sue in any name that
it has assumed and be sued by any name that it has assumed or by which it is known. ORCP 26B.
d.
Minors and Incapacitated Persons. ORCP 27 places restrictions on when a
party who is a minor or incapacitated may appear. Minors who are a party to an action must
appear by a conservator or guardian. If they do not have one, the court will, under some
conditions, appoint one. ORCP 27A. Incapacitated persons must also appear by or through a
conservator or guardian. If they do not have one, the court will, under some conditions, appoint
one. ORCP 27B.
2.
Permissive Joinder. ORCP 28 provides the conditions under which parties may
be joined in an action. All persons may join as plaintiffs in an action if they assert any right to
relief jointly, severally or in the alternative in respect to or arising out of the same transaction or
occurrence and if a common question of fact or law will arise in the action. A party need not be
interested in obtaining or defending against all the relief demanded. ORCP 28A. Separate trials
may also be sought where justice so requires. ORCP 28B. Judgment may be entered for one or
more of the parties according to their respective rights to relief or to their liabilities. ORCP 28A.
3.
Compulsory Joinder. ORCP 29 applies to compulsory joinder. When a party is
needed for just adjudication and is subject to service of process, it is to be joined if feasible under
the standards identified in ORCP 29A. When a necessary party cannot be made a party, the court
must determine whether the action can equitably continue or should be dismissed under the
standards identified in ORCP 29B.
A person who is subject to service must be joined as a party if: (a) in that person’s
absence, complete relief cannot be accorded among those already parties; or (b) that person
claims an interest relating to the subject of the action and is so situated that the disposition in the
person’s absence may: (i) as a practical matter, impair or impede the person’s ability to protect
that interest; or (ii) leave any of the persons already parties subject to a substantial risk of
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incurring double, multiple, or otherwise inconsistent obligations by reason of their claimed
interest. ORCP 29A. Where a necessary party has not been joined and can be joined, the court
shall order that the person be made a party. Where the person should join the action as a plaintiff
but refuses to do so, that person must be made a defendant, the reason being stated in the
complaint.
4.
Misjoinder or Nonjoinder of Parties. ORCP 30 provides that parties may be
dropped or added by order of the court on motion of any party or on the court’s own initiative at
any stage of the proceeding and on such terms as are just. The rule further provides that any
claim may be severed and proceeded with separately. Misjoinder of parties is not grounds for
dismissal of an action.
5.
Substitution of Parties. ORCP 34 provides the procedure for substitution of
parties, whether resulting from death, disability, or some other issue relating to a party.
Substitution will allow the action to proceed with the substitute party. The rules provide that an
action may be continued upon death of a plaintiff, if the claim survives, by substituting the
personal representative or successor in interest upon motion to the court within one year. ORCP
34D. On motion, the court may also substitute a guardian, conservator, or successor in interest
within one year after disability of a party. ORCP 34C. Additional time and procedural limitations
apply to other substitutions.
6.
Real Party in Interest. ORCP 26A requires that every action be prosecuted in the
name of the real party in interest. The real party in interest is the person or entity that has the
right to enforce the claim. The rule is designed to protect the defendant from being harassed later
for the same claim for relief. Verret v. Leagjeld, 263 Or 112, 501 P2d 780 (1972). Certain
persons and entities, such as executors, administrators, bailees, or trustees, may sue in another
party’s name without that other party being joined. ORCP 26A. Insurers frequently are allowed
to sue in the name of their insured through use of a loan receipt that maintains the insured’s
interest in the matter. Failure to join a real party in interest will not result in immediate dismissal
of the action. Instead, the real party in interest is given a reasonable time to ratify, join, or
substitute into the action. ORCP 26A.
F.

Choosing Where to File

1.
State Versus Federal Court. While this presentation is focused on state court
procedures, the wise lawyer will not overlook whether to file his or her action in federal court if
all other things are equal. Obviously, some actions involving federal questions may only be
maintained in federal court. Conversely, some actions, due to the amount in controversy or the
absence of diversity, must be pursued in state court. When either court would have jurisdiction,
considerations should be given to a number of factors that could have a dramatic effect on the
ultimate result.
a.
Federal Court Pros. Federal judges have law clerks and cases are immediately
assigned to a judge. The rules and court practices are more specified. Many attorneys believe
summary judgment is more likely to be granted by federal judges who have more resources to
review briefs and write opinions. Judges are used to seeing attorneys from all over the state.
There is no “trial by ambush.”
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b.
Federal Court Cons. Some practitioners complain that federal court interferes
with lawyers “trying their cases.” Rules and procedures control most aspects of a case, including
disclosures, pretrial conferences, scheduling orders, and evidence. While those procedures can
force parties to look at their case more quickly, they also tend to significantly increase litigation
costs. And there is no “trial by ambush.”
c.
State Court Pros. State court is less expensive, and there tends to be more
flexibility in how cases are prepared and tried. Depending on the county, some courts virtually
leave the parties alone until just before trial. Some cases are subject to nonbinding arbitration.
Some courts implement and enforce a fast-track system in which trials go within 12 months from
filing; other counties do not. No disclosure or deposition of expert witnesses; no interrogatories,
i.e. “trial by ambush.”
d.
State Court Cons. Judges tend to have less time to spend on a particular matter.
Budgetary restrictions can impede availability of judges for trial of civil matters. Some cases are
subject to nonbinding arbitration. Some counties will not set over trial dates due to fast track
rule. No disclosure of or deposition of experts so you are faced with “trial by ambush.”
2.
Venue. Once the decision is made to file in state court, a plaintiff must then
determine the appropriate venue. If a contract is involved, the choice may already have been
specified in the document. Depending on the type of case, venue may exist in several different
counties. See ORS 14.030 et seq.. With many exceptions, venue generally exists in the county
where the cause of action arose or at least one of the defendants resides. Corporations are
typically deemed to be a resident of any county where they conduct regular, sustained business.
If a choice is available, consideration should then be given to strategic factors such as
distance for the client and lawyers, local customs and procedures, and the relative nature of
typical jurors in each county.
G.

Commencing the Action

ORCP 3 provides that, “other than for purposes of statutes of limitations,” an action is
commenced by filing a complaint with the clerk of the court.
1.
Commencement Within the SOL. ORS 12.010 and 12.020 generally regulate
commencement for the purposes of determining whether an action was commenced before
expiration of a particular SOL. For those purposes, commencement does not occur until the
complaint is filed and the summons and complaint are served on a particular defendant.
2.
Relation Back. Oregon subscribes to a unique “relation back” system for
determining commencement that allows for additional time to serve a defendant. Pursuant to
ORS 12.020(2), if the complaint is filed within the time allowed by the applicable SOL, service
of the summons and complaint within 60 days of the filing date allows the service to “relate
back” to the date of filing. Thus, the action is deemed to have been commenced on the date of
filing. Beware: The relation back only applies within 60 days of the filing date, not the SOL.
Many attorneys have filed well before the SOL expired but failed to serve within 60 days
thereafter and before the SOL expired. As a result, the action was not deemed commenced.
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3.
Time. Except as governed by ORS 174.120, ORCP 10 provides important
information on how time periods are calculated in Oregon. Specifically, the date of the act,
event, or default from which the period of time begins to run is not included, but the last day is
included unless it falls on a Saturday, Sunday, or legal holiday. In that event, the time period
runs until the next day that is not a Saturday, Sunday, or legal holiday. See also ORS 187.010
and 187.020 for a list of legal holidays.
When the period of time prescribed or allowed is less than seven days, then intermediate
Saturdays, Sundays, and legal holidays are not included in the computation of time. When the
time is more than seven days, all days within the period are counted. ORCP 10A.
Except with regard to service of summons, additional time may be allowed when a party
is served with documents by mail. If the party served is required to do some act within a
prescribed period after service of a notice or other paper on that party, then three days are added
to the response period when service is made by mail. ORCP 10C.
III.

DIFFERENCES—THE OREGON DEFENDANT

Many of the rules and procedures discussed with regard to the Oregon plaintiff also apply
to the Oregon defendant. To avoid undue repetition, only the differences are highlighted. An
answer or responsive pleading is due with 30 days after service of the summons. If service is by
publication, then the answer or responsive pleading is due within 30 days from the date of first
publication. ORCP 7C.
A.

General Considerations

1.
Tender of Defense. The process of tendering the defense of a matter is a
procedure through which a party gives notice of a pending action to another party from whom
indemnity may be sought. The party tendering the defense typically demands defense of, or
participation in, the action. Tenders of defense are based upon principles of collateral estoppel
and the law of indemnity.
Where a claim is covered under an indemnity agreement, or the allegations of the
complaint, without amendment, state a claim within the terms of the indemnity agreement, the
indemnitor has a duty to defend the indemnitee. St. Paul Fire & Marine Ins. Co. v. Crosetti
Bros., Inc., 256 Or 576, 475 P2d 69 (1970). The tender of defense may be based upon express
indemnity agreements, such as insurance policies, contracts, and warranties, or through implied
indemnity, such as that arising out of a relationship between the parties.
Before tendering the defense of the matter, thought should be given to several strategic
considerations, specifically:
a.

Is indemnitor able to respond to a judgment?

b.

What is the caliber of the defense that the indemnitor would provide?

c.

Is the indemnitor obliged to defend all claims or just some of the claims asserted?
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d.
Would acceptance of the defense with reservation of rights as to ultimate
responsibility for a judgment be acceptable?
The tender of defense must be given within a “reasonable time.” Notice immediately
before trial is generally not sufficient.
2.
Extensions of Time. Local custom and practice is to grant defendants an
extension of time upon request. Where defense counsel has insufficient time to prepare an
appropriate response to a claim, it is common practice to ask opposing counsel for an extension
of time in which to appear or respond. Professional courtesy dictates that a reasonable extension
be given whenever possible. However, any agreement concerning the extension of time to
respond to a claim should be memorialized in writing. Where the SOL is expired, or rapidly
approaching, it is also common practice for a plaintiff to request confirmation that there are no
service or SOL defenses that will be raised. In that manner, it is less likely that a plaintiff will be
prejudiced by the extension.
Most lawyers will automatically write to plaintiff’s counsel informing them of their
representation of a particular defendant, stating that they intend to appear and requesting that
they be given at least 10 days’ notice of any intent to apply for default. Doing so requires that
defense counsel receive notice before a motion for default is filed.
3.
Removal to Federal Court. Immediately upon receipt of the complaint, counsel
should determine whether the case is removable to federal court pursuant to 28 USC §1441(a)
(diversity of citizenship) or 28 USC §1441(b) (federal question). Petition for removal of a civil
action must be filed within 30 days after the defendant receives a copy of the initial pleading or a
service of summons. 28 USC §1446(b).
There are a number of procedural “snafus” associated with removal, and considerable
care should be taken in analyzing these issues, particularly in multiple-party cases. For example,
a removal petition filed 29 days after the moving defendant was served but 42 days after the first
defendant was served was held not to be timely filed. See Balestrieri v. Bell Asbestos Mines,
Ltd., 544 F Supp 528 (ED Pa 1982).
Moreover, where a jury trial is requested before removal, or if the procedure of the court
in which the case was originally filed does not require express demand for jury trial (like
Oregon), demand is not required after removal unless specifically directed by the court.
Otherwise, the petitioner has 10 days after filing the petition for removal in which to demand a
jury trial; a nonpetitioner has 10 days after being served with notice of removal. FRCP 81(c).
B.

Motions to Consider

Generally, motions against a complaint must be filed within the time allowed for a party
to appear and defend under ORCP 7C. If a motion is filed, it may not file its answer until the
issues raised in the motion are resolved. ORCP 21A.
Several motions are available under ORCP 21, including motions to dismiss a particular
claim or the entire complaint for various reasons, motions to strike sham, frivolous, or irrelevant
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pleadings, motions to strike a complaint containing more than one claim not separately stated, or
motions to make the allegations more definite and certain.
In the past, a great deal of money was spent by lawyers filing and responding to Rule 21
motions. A wise defendant will carefully consider whether it is strategically better to file motions
to clean up a complaint or to simply allow the allegations to stand as pleaded. In addition to the
economic considerations, filing such motions frequently serve to educate the plaintiff and
improve the claims. Many experienced litigators feel that the use of pretrial motions only
educates the opponent as to the opponent’s weaknesses. Others take the “first door out” approach
and are of the view that the use of pretrial motions encourages settlements and the early
disposition of cases. The expense associated with pretrial motion practice should be discussed
with the client, and the ultimate decision should be that of the client.
C.

Defenses That Must Be Raised or Waived

Certain defenses may be raised either by motion or by answer. ORCP 21G(1) provides
that defenses of lack of jurisdiction over a person, another action pending, insufficiency of
summons or process, or insufficiency of service are waived if not included in an ORCP motion
or a responsive pleading. No amendment is allowed to raise those defenses.
ORCP 21G(2) provides that other defenses may be raised by amendment if leave of court
is obtained and the party did not know, and could not have reasonably known, that the defense
existed. Those defenses include legal capacity to sue, real party in interest, and that the action
was not commenced within the time allowed by statute.
Under ORCP 21G(3), defenses for failure to state ultimate facts constituting a claim,
failure to join an indispensable party, or an objection of failure to state a legal defense to a claim
may be made in a pleading permitted under ORCP 13B, in a motion for judgment on the
pleadings, or at trial on the merits. However, the wise practitioner will not wait until that time to
pursue such a motion. Finally, a defense that the court lacks jurisdiction over the subject matter
may be made at any time.
D.

Filing the Answer

1.
Admissions. ORCP 19A requires a defendant to admit or deny the allegations
upon which the adverse party relies. Where a defendant admits a fact in the answer, that
admission relieves the plaintiff from proving that allegation at trial. Owen v. Bradley, 231 Or 94,
100, 371 P2d 966 (1962). However, an admission may be waived where the case is tried as if the
admitted fact were still at issue. ORCP 23B. An admission in the pleadings of one defendant is
not admissible against a codefendant, especially when the interests of the defendants are adverse
to one another. Hyatt v. Johnson, 204 Or 469, 477, 284 P2d 358 (1955).
2.
Denials. ORCP 19A also requires a party to state in short and plain terms the
party’s defenses to each claim asserted. If a party lacks sufficient knowledge or information
sufficient to form a belief as to the truth of the matter alleged, then it must so state, and doing so
will have the effect of a denial. Denials must fairly meet the substance of the allegations denied.
The pleader must admit as much of an allegation as is true and deny the remainder. Thus, an
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entire allegation may not be denied simply because part of it is not true. That portion that is true
must be admitted. ORCP 19A.
A general denial is permissible only when the pleader intends in good faith to controvert
every allegation of the pleading. Allegations to which a response is required, other than the
amount of damages, are deemed admitted if not denied. If no responsive pleading is required, the
allegations will be treated as denied or avoided. ORCP 19C. Other issues sometimes arise as to
certain types of denials, as follows.
a.
The Negative Pregnant. A denial that does not completely respond to an
allegation and therefore implies that the allegation may be partly true is known as a “negative
pregnant.” ORCP 20G provides that no denial shall be treated as an admission on the ground that
it contains a negative pregnant.
b.
Evasive Denial. A denial must “fairly” meet the substance of the allegations
denied. ORCP 19A. A refusal to admit or deny allegations may result in the allegations being
admitted. ORCP 19C.
c.
Argumentative Denial. An argumentative denial is an allegation by the
responding party that could not be true if the plaintiff’s allegations were true. Under the
traditional rule, an argumentative denial was regarded as not denying anything and therefore
admitting the allegation in the plaintiff’s complaint. See Loveland v. Warner, 103 Or 638, 204 P
622, reh’g denied 103 Or 638, 206 P 298 (1922) (the insertion of a clause pretending to admit a
fact not pleaded in the complaint is not proper, raises no issue, is not capable of being denied,
and should not be tolerated).
3.
Defenses. All defenses must be stated separately. ORCP 16B. Alternative and
inconsistent defenses are permissible and often tactically wise, though it may also be more
effective to decide on a single defense before the time of trial. One should plead partial as well as
complete defenses. Mitigation of damages is an example of a partial defense that, to be relied
upon, generally must be pleaded. Kirby v. Snow, 252 Or 592, 595, 451 P2d 866 (1969). Partial
defenses should be pleaded as such, or one risks having them treated as a complete defense.
4.
Affirmative Defenses. In responding to a preceding pleading, a party shall set
forth any matter constituting an avoidance or affirmative defense. ORCP 19B. Any fact that does
not directly controvert a fact necessary to be established by the claimant is a new matter and
must be pleaded as an affirmative defense. Hubbard v. Olsen-Roe Transfer Co., 110 Or 618, 626,
224 P 636 (1924). If doubt exists as to the admissibility of evidence of any defensive matter
under a denial, it is appropriate to set it forth as an affirmative defense. However, the party
asserting an affirmative defense will generally bear the burden of proof on that issue.
Certain matters must be set forth affirmatively, including accord and satisfaction,
arbitration and award, assumption of risk, comparative or contributory negligence, duress,
estoppel, failure of consideration, fraud, illegality, laches, payment, release, res judicata, statute
of frauds, statute of limitation, unconstitutionality, and waiver. A nonexhaustive list of other
affirmative defenses not listed in the rules include mistake, adhesion, impossibility,
incompetency, failure to mitigate, and setoff or recoupment.
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Ordinarily, the party alleging the defense must prove it. While the burden of proof shifts
to the plaintiff when a defendant raises a matter as an affirmative defense that could equally be
proven under a denial, a defendant cannot take advantage of that rule where it assumes the
burden of proof on an issue. Thus, when affirmatively controverting an issue that may be part of
the plaintiff’s burden of proof, the defendant should specifically deny that, by so pleading, it is
admitting that it is assuming the burden of proof. That position should be clearly stated in the
pleading so that a trial or an appellate court cannot cite reliance on the pleadings as a rationale
for imposing the burden of proof on the defendant.
a.
Effect of Failure to Plead Affirmative Defense. Failure to plead an affirmative
defense in the first responsive pleading may result in a waiver, and the party failing to plead the
defense may not be permitted to introduce evidence in support of the defense. ORCP 23B.
b.
Joinder of Affirmative Defense. A party is permitted to assert as many
affirmative defenses as it may have. ORCP 19B, 21A. If more than one affirmative defense is
pleaded, each must be set forth separately. ORCP 16B. Defenses may also be inconsistent.
ORCP 16C. When one is in doubt as to which of several statements of fact is true, statements
may be alleged in the alternative. However, inconsistent statements of fact within the pleader’s
knowledge are improper. See ORCP 17C.
E.

Counterclaims, Cross-Claims, and Third-Party Claims

1.
Counterclaims. A counterclaim is a claim by the defendant against the plaintiff
that is asserted in the answer. ORCP 13B. A defendant may assert as many counterclaims, both
legal and equitable, that the defendant may have against the plaintiff. ORCP 22A(1). Oregon
generally does not require compulsory counterclaims. Burlington Northern Inc. v. Lester, 48 Or
App 579, 583, 617 P2d 906 (1980). However, when a counterclaim is based upon facts common
with any affirmative defenses asserted by the defendant, or where only part of the counterclaim
is asserted, the doctrine of res judicata or collateral estoppel might preclude subsequent litigation
in a separate proceeding. Thus, some counterclaims may be compulsory even though Oregon’s
counterclaim rule only mentions permissive counterclaims.
2.
Cross-Claims. When an action is against two or more defendants, any defendant
may allege in its answer a cross-claim against any other defendant. A cross-claim must: (a) arise
out of the transaction or occurrence that is the subject matter of the complaint; or (b) relate to any
property that is the subject matter of the original action. ORCP 22B(1). A cross-claim may
include a claim for indemnity or contribution. ORCP 22B(2).
Persons other than those made parties to the original action may be made parties to a
counterclaim or cross-claim in accordance with the joinder rules. ORCP 22D(1). The joinder
rules should not be confused with the rules allowing third-party complaints. Compare ORCP
22C. Oregon rules contain a special joinder provision relating to counterclaims that is not found
in the federal rules. ORCP 22D(2) provides that a defendant in an action on a contract brought by
an assignee may join all or any as persons liable for attorney fees under ORS 20.097 (maker and
plaintiff/assignee both liable to defendant for attorney fees if the defendant prevails in contract
action and contract provides for recovery of such fees). The Oregon rules provide that a party
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joined under ORCP 22D is to be treated as a defendant for purposes of service of summons and
time to answer under ORCP 7. ORCP 22D(3).
3.
Third-Party Complaint. After the commencement of an action, a defending
party, as a third-party plaintiff, may file and serve a complaint against a person not then a party
to the action as a third-party defendant, alleging that the person is or may be liable to the
defending party for all or part of the plaintiff’s claim against it. The third-party defendant, in
turn, can then raise defenses, counterclaims, or cross-claims just like any other party. ORCP
22C. Where a counterclaim is asserted against a plaintiff, the plaintiff also may cause a third
party to be brought into the action. ORCP 22C(2).
ORCP 22C(1) requires that a defending party, as a third-party plaintiff, must commence a
third-party action not later than 90 days after service of the plaintiff’s summons and complaint
on the defending party. Otherwise, it must obtain agreement of parties who have appeared and
leave of court. Although some circuit court judges have ruled that the court has the power to
grant leave to file third-party actions without regard to whether the other parties to the action
agree, this appears to be contrary to the express language of ORCP 22C(1). The careful lawyer
will decide whether to file a third-party claim as soon as possible after the complaint is served.
IV.
A.

GENERAL CONSIDERATIONS

Amended and Supplemental Pleadings

1.
Amendment as a Matter of Course. ORCP 23A allows a party to amend its
pleading once as a matter of course at any time before a responsive pleading is served, or, if no
response is permitted, the amendment must be filed within 20 days after the pleading to be
amended is served.
2.
Amendment by Leave of Court Before Trial. Where a party cannot amend as a
matter of course, it must obtain leave of court or written consent of the adverse party before it
can amend its pleading. “[L]eave shall be freely given when justice so requires.” ORCP 23A.
Review of a trial court’s decision to deny leave to amend is for abuse of discretion. Quillen v.
Roseburg Forest Products, Inc., 159 Or App 6, 10, 976 P2d 91 (1999). Thus, beware of lastminute motions to amend filed by the opposing party. Note that some defenses ordinarily waived
if not raised can be raised by amended pleading under certain limited circumstances. ORCP
21G(2).
An order granting leave to amend should be obtained prior to filing and serving the
amended pleading. Once the order is entered, the pleading can be filed. The pleading should be
filed and served after the order is entered. A proposed pleading should be filed with a motion to
amend. However, the proposed pleading does not become an “official” pleading unless so
ordered by the court.
3.
Amendments After Motion. After a motion to dismiss, a motion to strike an
entire pleading, or a motion for judgment on the pleadings has been granted, the court may, upon
such terms as may be proper, allow a party to amend its pleading. ORCP 25A. Where a court
orders that part of the pleading be stricken or where the pleading, or a part of it, is to be made
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more definite and certain, the pleading must be amended pursuant to ORCP 23D. See ORCP
25A.
4.
Amendments After Commencement of Trial. Where issues not raised by the
pleadings are not objected to at trial, they will be treated in all respects as if they had been raised
in the pleadings. On motion of any party at any time, even after judgment, the pleadings may be
amended to conform to the evidence and to raise such issues. However, failure to amend does not
affect the outcome of the trial on those issues. If evidence is objected to as not being within the
scope of the pleadings, the court may allow the pleadings to be amended if the merits of the
action will be advanced and the objecting party cannot demonstrate prejudice. ORCP 23B. In
some circumstances, a court may grant a continuance to enable the objecting party to meet the
new evidence. ORCP 23B.
5.
Relation Back of Amendments. Whenever a claim or defense asserted in an
amended pleading arises out of the conduct, transactions, or occurrence set forth or attempted to
be set forth in the original pleading, the amendment relates back to the date of the original
pleading. ORCP 23C.
An amendment changing the party against whom a claim is asserted relates back if the
conditions described above are satisfied and, within the statute of limitations, the new party: (1)
had notice of the action so it will not be prejudiced in its defense; and (2) knew, or should have
known, that, but for a mistake concerning the identity of the proper party, the action would have
been brought against the new party. ORCP 23C.
6.
Procedure for Amendments. Under ORCP 23D, where a pleading is amended
before trial, a new “amended” pleading is filed, labeled as such. Occasionally, an amendment
may be made by deletions or interlineation in the original pleading. ORCP 23D. An amended
pleading must be complete in itself, without reference to the preceding pleading or amendments
by the party. ORCP 23D. Once an original pleading has been amended, the original pleading no
longer is operative for the action. Nevertheless, it may still serve as evidence or an admission.
Whenever an amended pleading is filed, it must be served on all parties who are not in default. A
default judgment may be entered in accordance with the original pleading served upon any party
who is in default or against whom a default has already been entered. However, the amended
pleading need not be served on such parties in default unless that pleading asks for additional
relief against them. ORCP 23A.
7.
Response to Amendments. Unless the court orders otherwise, a party must
respond to an amended pleading within the time remaining for response to the original pleading
or within 10 days after service of the amendment, whichever is longer. ORCP 15C.
B.

Interpleader

ORCP 31A provides that persons having claims against the plaintiff may be joined as
defendants and be required to interplead when their claims are such that the plaintiff is or may be
exposed to multiple liability. A defendant exposed to similar liability may obtain such
interpleader by way of a cross-claim or counterclaim. It is not grounds for objection that the
claims do not have a common origin or that they are adverse to and independent of one another.
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It is also not grounds for objection that the plaintiff alleges that it is not liable in whole or in part
to any or all of the claimants.
ORCP 31B provides that any property or amount involved as to which the plaintiff
admits liability may, upon order of the court, be deposited with the court “or otherwise
preserved, or secured by bond in an amount sufficient to assure payment of the liability
admitted.” Once that is done, the court may enjoin all the parties before it from pursuing any
other action regarding the subject matter of the interpleader action. Following a hearing, the
court may order the plaintiff discharged from liability “as to the property deposited or secured”
before determining the rights of the claimants.
Interpleader is often considered as a possibility when an insurer is faced with multiple
claims against an insured that exceed the amount of a liability policy. In theory, interpleading the
policy limits would allow the insurer to avoid incurring defense costs on the claims. However, in
practice, doing so without first obtaining a release for an insured could expose the insurer to
allegations of bad faith in leaving its insured unprotected.
C.

Ethical Considerations—ORCP 17

In form, ORCP 17 is similar to its federal counterpart, FRCP 11. In practice, however, it
is infrequently necessary or imposed by Oregon judges. Fortunately, Oregon’s collegiality has
avoided a flood of Rule 17 sanction motions except when they are well-deserved.
1.

Sanctions for Improper Pleading

a.
Certification to the Court. ORCP 17 is somewhat similar to FRCP 11 in
requiring certain certifications to the court by signing pleadings, motions, and other papers.
Sanctions are available for violations of these rules. An attorney or party signing a pleading
certifies that:
i.
The statements are based upon reasonable knowledge, information, or belief,
formed after making reasonable inquiry under the circumstances;
ii.
The pleading is not made for an improper purpose, such as delay or a needless
increase in the cost of litigation;
iii.
The legal positions taken are “warranted by existing law or by a non-frivolous
argument for the extension, modification or reversal of existing law or the establishment of new
law;” and
iv.

The allegations or denials are supported by the evidence.

Any allegations or denials that the party or attorney does not wish to certify as supported
by the evidence must be “specifically identified.” The party or attorney’s signature constitutes a
reasonable belief that an allegation so identified will be supported by the evidence after further
investigation and a denial so identified is reasonably based upon a lack of information or belief.
ORCP 17C.
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ORCP 17(D) also provides that, in the event a pleading or motion is signed in violation of
the rule, the court may, upon motion or its own initiative, impose sanctions on the party or the
attorney. Sanctions under ORCP 17 are limited to amounts sufficient to reimburse the moving
party for attorney fees, including fees for bringing the motion. ORCP 17(D)(4). ORCP 17
sanctions may also include amounts sufficient to deter future false certifications. ORCP
17(D)(4). However, sanctions sufficient to deter future false certification must be based “upon
clear and convincing evidence of wanton misconduct.” ORCP 17(D)(4).
2.
Asserting a Claim in Bad Faith. ORS 20.105 provides for an award of attorney
fees for disobeying a court order or other misconduct. It requires a court to award reasonable
attorney fees to a party against whom a claim, defense, or ground for appeal or review is
asserted, if that party is a prevailing party in the proceeding and to be paid by the party asserting
the claim, defense, or ground, upon a finding by the court that the party willfully disobeyed a
court order or that there was no objectively reasonable basis for asserting the claim, defense, or
ground for appeal.
These rules and statutes impose a definite moral and professional obligation upon the
attorney. An attorney should not rely solely on information provided by the client if the attorney
can obtain or verify the facts through other sources with reasonable diligence. Thus, whenever
possible, an attorney should investigate the merits of a client’s case before filing. If the attorney
decides that an action lacks merit, the attorney should advise the client promptly before filing. If
the case has already been filed, the attorney should get the client’s consent to dismiss or seek
leave to withdraw. Counsel should always be mindful of potential personal liability for
improperly bringing or continuing an action.
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DEPOSITIONS IN OREGON
Joseph L. Franco
Holland & Knight LLP

I.

The Culture and Tone of Oregon Depositions

A. Depositions in Oregon are typically conducted in a highly professional manner.

B. Counsel are usually respectful of one another and the tone is courteous.

C. Extensive argument, sarcasm or bickering between counsel is uncommon.

II.

Sources of Information About Local Deposition Practice

A. State Court.

1. Civil Motion Panel Statements of Consensus.

2. Multnomah County Deposition Guidelines.
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3. Oregon Bar Books Publications, Oregon Civil Pleading and Practice.

B. Federal Court.

1. District of Oregon Local Rule 30 (“LR”).

2. Oregon Bar Books Publications, Federal Civil Litigation in Oregon.

III.

Noticing the Deposition

A. Confer before noticing any deposition.

1. It is the customary practice to confer regarding the date, time and place for a
deposition prior to issuing the deposition notice.
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2. Except for good cause, counsel will not serve a notice of deposition until they
have made a good faith effort to confer with all counsel regarding a mutually
convenient date, time, and place for the deposition. LR 30-2.

B. Specify the means by which the deposition will be recorded.

1. The party seeking the deposition must provide advance notice that the
deposition will be recorded by non-stenographic means. ORCP 39 C(4);
FRCP 30(b)(3).

2. It is important to adhere to this rule, as the lawyer defending the deposition
may object to the deposition proceeding because she would have prepared the
witness differently for a video deposition as opposed to a stenographic
deposition.

IV.

Who May Attend the Deposition Other Than Parties and Their Counsel

A. State Court

1. Attendance of Experts – Attendance of an expert at a deposition has generally
been allowed, but has been reviewed on a case-by-case basis upon motion of a
party. Multnomah County Circuit Court Civil Motion Panel Statement of
Consensus.
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2. Attendance of Others – On occasion, persons other than the parties, their
counsel and experts are allowed to attend a deposition. This is an unusual
circumstance and should be cleared with opposing counsel ahead of time or
through application to the court.

3. If you have any doubt about whether the attendance of a person you want to
bring to a deposition will cause a problem, deal with it in advance. ORCP 36
C(5) permits a party to request that discovery be conducted with no one
present except persons designated by the court. Good cause must be shown
for the exclusion of persons from a deposition. ORCP 36 C(5).

B. Federal Court

1. The federal rules likewise place the burden on the party seeking to exclude
persons from the deposition to move for a protective order.

2. As a practical matter, a deposition will likely not go forward if someone wants
to attend, who the deponent wishes to exclude. So again, deal with these
disputes ahead of time so everyone’s time is not wasted.
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V.

Conduct of the Deposition

A. Conduct the deposition with the same level of decorum that you would if your trial
judge was sitting in the room.

1. Counsel present at a deposition will not engage in any conduct that would
not otherwise be allowed in the presence of a judge. LR 30-3.

2. This will maximize the chances of obtaining additional discovery if a
motion to compel is filed, and will diminish the likelihood that the
questioning lawyer will run afoul of the Court.

B. Objections must be concise and non-argumentative.

1. Speaking Objections - Attorneys should not state anything more than the
legal grounds for the objections to preserve the record, and objection
should be made without comment. ORCP 39 D(3); Multnomah County
Deposition Guidelines.

2. Objections should be stated concisely, and in a non-argumentative and
nonsuggestive manner. FRCP 30(c)(2).
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3. Objections to “form” are common and usually a safe, non-argumentative
way of stating on the record, and therefore preserving for trial, an
objection to the form of the question being asked.

4. Classic Examples of what to avoid.

i. Avoid engaging in strings of objections that have no
relationship to the question asked.

ii. Avoid adding comments to the end of an otherwise valid
objection.

iii. Avoid suggesting the answer to the question through an
objection.

5. There should be no argument on response to an objection.

i. There should be no argument in response to an objection or
an instruction not to answer. LR 30-4.

Practicing Law in Oregon

Part 1: 3–6

Chapter 3—Depositions in Oregon

ii. Argument in response to an objection is neither necessary
or desirable. Multnomah County Deposition Guidelines.

C. Instructions not to answer should be used sparingly, and only when justified by rule.

1. Instructions not to answer should only be used to preserve a privilege, to
enforce a limitation ordered by the court, or to present a motion under
FRCP 30(d)(3). FRCP 30(c)(2).

2. In state court, a party similarly may instruct a deponent not to answer a
question only when necessary to present a motion for protective order to
the Court, to enforce a limitation already ordered by the Court, or to
protect a privilege or constitutional or statutory right. ORCP 39 D(3).

3. In both federal and state court it is wise to promptly move for a protective
order if you have instructed a witness not to answer on grounds that a
question is harassing, irrelevant or should otherwise not be inquired into.

D. Breaks

1. The customary practice is that breaks may be taken if requested by the
witness or counsel as long as there is no question pending. Multnomah
County Deposition Guidelines.
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2. A break may be taken even if there is a pending question, if the question
involves a matter of privacy right, privilege, or an area protected by the
constitution, statute, or work product. LR 30-5; Multnomah County
Deposition Guidelines.

E. Duration of the deposition.

1. The federal rules provide for a presumptive seven hour limit for a
deposition. FRCP 30(d)(1).

2. There is no strict time limit for depositions under the Oregon Rules of Civil
Procedure. As a practical matter, the vast majority of state court
depositions do not exceed the seven hours prescribed by the Federal Rules.

VI.

Resolving Disputes Arising During the Deposition.

A. Feel free to confer with opposing counsel off the record.

B. If disputes cannot be resolved, consider seeking immediate judicial intervention
through a telephone conference with the trial judge if one is assigned, or with the
Presiding Judge.
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1. A telephone conference during the deposition is a highly cost effective way
to resolve disputes.

2. The mere prospect of such a conference may immediately curb misconduct
by an opposing lawyer.

3. Many Oregon federal and state court judges would prefer to
contemporaneously rule upon disputes that arise during the deposition.

i. If the parties have a dispute that may be resolved with assistance from
the Court, or if unreasonable or bad faith deposition techniques are
being used, the deposition may be suspended so that a motion may be
made immediately and heard by an available judge, or the parties may
hold a telephone conference with the Court. LR 30-6.

ii. If the parties have a problem which may be solved by assistance from
the court, they should briefly suspend the deposition and contact the
presiding court for hearing on the record by phone or at the
courthouse. Multnomah County Deposition Guidelines.
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VII.

Sanctions for Misconduct

1. Appropriate sanctions may be imposed on any person who impedes, delays,
or frustrates the fair examination of the deponent. FRCP 30(d)(2).

2. While there is no state court analog to FRCP 30(d)(2), Oregon courts have
inherent authority to impose sanctions for discovery abuses.

VIII.

Use of Depositions at Trial

A. Use in Opening Statement.

1. Whether and how deposition testimony can be used in the opening statement
will be up to the individual trial judge’s discretion.

2. Judges frequently will allow video clips from depositions of the parties to be
played during opening statements.

3. Use of limited, tightly-edited, deposition clips in this fashion can be highly
effective.
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B. Use of Depositions at Trial for Impeachment.

1. Depositions are often used to impeach a witness in one of three ways: 1) the
traditional way, by handing the witness a copy of the deposition; 2) by
projecting the deposition on a screen in the courtroom; or 3) by playing
tightly-edited video clips.

2. I have not experienced a judge who declined to allow one of these three
methods, however, use of projections and video will in part depend upon the
technology available in the court room.

3. In recent trials I have found the method of projecting the deposition Q and A
the most effective because the jury can follow along, but you can run into
some of the technical difficulties that sometimes plague the use of video on
the fly in the courtroom.
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MULTNOMAH COUNTY DEPOSITION GUIDELINES

Presented by the Multnomah Bar Association Court Liaison Committee.
The attorneys and judges of Multnomah County have asked for clarification of local deposition practice.
These guidelines are the result of a collaboration between the bench and bar, and are designed to
provide uniformity and thereby reduce disputes during discovery depositions. No attempt is made to cover
every potential area of dispute; instead, the intent is to cover the majority of avoidable problems arising
during discovery depositions.
SCOPE OF DEPOSITION. ORCP 36B(1) provides that any matter not privileged may be inquired into
during deposition if reasonably calculated to lead to admissible evidence. If unreasonable or bad faith
deposition techniques are being used, the deposition may be suspended briefly, and a motion to limit
pursuant to ORCP 39E may be made and heard by an available judge.
OBJECTIONS. ORCP 39D(3) creates a mechanism so that the attorney whose question is objected to
may accept the objection as an invitation to correct an alleged defect in the question; rejection of the
invitation may result in exclusion of the question and answer at trial. Attorneys should not state anything
more than the legal grounds for the objection to preserve the record, and objection should be made
without comment to avoid contamination of the answers of the witness. Argument in response to the
objection is neither necessary nor desirable.
INSTRUCTIONS NOT TO ANSWER. The only basis for an instruction not to answer a question
reasonably calculated to lead to the discovery of admissible evidence is in response to an attempt by the
attorney taking the deposition to inquire into an area of privacy right, privilege, an area protected by the
constitution, statute, work product, or questioning amounting to harassment of the witness. Any other
objection to inquiry, such as lack of foundation, competence, asked and answered, etc., can be preserved
with recitation of a brief objection.
DEPOSITION DISPUTES. If the parties have a problem which may be solved by assistance from the
court, they should briefly suspend the deposition and contact the presiding court for hearing on the record
by phone or at the courthouse. Presiding court will provide names of judges and will give preference to
judges who have previously heard matters in the case or judges on the Multnomah County Motion Panel.
PENDING QUESTIONS. If a break in questioning is requested, it shall be allowed so long as a question
is not pending. If a question is pending, it shall be answered before a break is taken, unless the question
involves a matter of privacy right, privilege or an area protected by the constitution, statute or work
product.
PERSONS PRESENT. Any party may attend a deposition. Non-party witnesses are excluded at the
request of any party. Parties and non-witness may be excluded by the court upon hearing, or if they
disrupt the proceedings.
Approved, MBA Board of Directors, September 1992
Revised December 1992
Reviewed and reapproved, MBA Board of Directors, March 7, 2012
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CIVIL MOTION PANEL STATEMENT OF CONSENSUS
Current as of February 1, 2013

The Civil Motions Panel of the Circuit Court is a voluntary group of judges who agree to
take on the work of hearing and deciding pretrial motions in civil actions that are not assigned
specially to a judge. Periodically, the motion panel judges discuss their prior rulings and the
differences and similarities in their decisions. When it appears panel members have ruled
similarly over time on any particular question, it is announced to the bar as a “consensus” of the
members.
The current consensus of the Panel’s members are set out below. The statements do not
have the force of law or court rule; the statements are not binding on any judge. A consensus
statement is not a pre-determination of any question presented on the merits to a judge in an
action. In every proceeding before a judge of this court, the judge will exercise independent
judicial discretion in deciding the questions presented by the parties.
1. ARBITRATION
A. Motions - Once a case has been transferred to arbitration, all matters are to be heard by
the arbitrator. UTCR 13.040(3). A party may show cause why a motion should not be decided by
the arbitrator.
B. Punitive Damages - Where the actual damages alleged are less than $50,000, the
pleading of a punitive damages claim which may be in excess of the arbitration amount does not
exempt a case from mandatory arbitration.
2. DISCOVERY
A. Medical Examinations (ORCP 44)
1. Vocational Rehabilitation Exams - Vocational rehabilitation exams have been authorized
when the exam is performed as part of an ORCP 44 examination by a physician or a
psychologist.
2. Recording Exams and Presence of Third Persons - Audio recordings have been allowed
absent a particularized showing that such recording will interfere with the exam. Videotaping or
the presence of a third person has been denied absent a showing of special need (e.g., an
especially young plaintiff).
3. We have ordered the pretrial disclosure of the percentage of an examiner’s income
received from forensic work and amount of the examiner’s charges. We have ordered that the
information be provided for the most recent three years. We have permitted the information to be
provided by an affidavit from the examiner, instead of the underlying documentation. We have
not conditioned the examination itself on the disclosure of the information.
Motion Panel Statement of Consensus
As Of February 1, 2013

Revised 03/14/2013

Practicing Law in Oregon

Part 1: 3–15

Chapter 3—Depositions in Oregon
Page 2 of 5
B. Depositions
1. Attendance of Experts - Attendance of an expert at a deposition has generally been
allowed, but has been reviewed on a case-by-case basis upon motion of a party.
2. Attendance of Others - Persons other than the parties and their lawyers have been allowed
to attend a deposition, but a party may apply to the court for the exclusion of witnesses.
3. Out-of-State Parties - A non-resident plaintiff is normally required to appear at plaintiffs
expense in Oregon for deposition. Upon a showing of undue burden or expense, the court has
ordered, among other things, that plaintiff’s deposition occur by telephone with a follow-up
personal appearance deposition in Oregon before trial. Non-resident defendants normally have
not been required to appear in Oregon for deposition at their own expense. The deposition of
non-resident corporate defendants, through their agents or officers, normally occurs in the forum
of the corporation’s principal place of business. However, the court has ordered that a defendant
travel to Oregon at either party’s expense, to avoid undue burden and expense and depending
upon such circumstances as whether the alleged conduct of the defendant occurred in Oregon,
whether defendant was an Oregon resident at the time the claim arose, and whether defendant
voluntarily left Oregon after the claim arose.
4. Videotaping - Videotaping of discovery depositions has been allowed with the requisite
notice. The notice must designate the form of the official record. There is no prohibition against
the use of BOTH a stenographer and a video, so long as the above requirements are met.
5. Speaking Objections - Attorneys should not state anything more than the legal grounds for the
objections to preserve the record, and objection should be made without comment.
C. Experts
Discovery under ORCP 36B(1) generally has not been extended to the identity of nonmedical
experts.
D. Insurance Claims Files
An insurance claim file “prepared in anticipation of litigation” has been held to be protected
by the work product doctrine regardless of whether a party has retained counsel. Upon a showing
of hardship and need pursuant to ORCP 36B(3) by a moving party, the court has ordered
inspection of the file in camera and allowed discovery only to the extent necessary to offset the
hardship (i.e., not for production of entire file).
Motion Panel Statement of Consensus
As Of February 1, 2013

Revised 03/14/2013
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E. Medical Chart Notes
1. Current Injury - Medical records, including chart notes and reports, have been generally
discoverable in personal injury actions. These are in addition to reports from a treating physician
under ORCP 44. The party who requests an ORCP 44 report has been be required to pay the
reasonable charges of the practitioner for preparing the report.
2. Other/Prior Injuries - ORCP 44C authorizes discovery of prior medical records “of any
examinations relating to injuries for which recovery is sought.” Generally, records relating to the
“same body part or area” have been discoverable, when the court was satisfied that the records
sought actually relate to the presently claimed injuries.
F. Photographs
Photographs generally have been discoverable.
G. Privileges
Psychotherapist - Patient - ORCP 44C authorizes discovery of prior medical records of any
examinations relating to injuries for which recovery is sought. Generally, records relating to the
same or related body part or area have been discoverable. In claims for emotional distress, past
treatment for mental conditions has been discoverable. See OEC 504(4)(b)(A).
H. Tax Returns
In a case involving a wage loss claim, discovery of those portions of tax returns showing an
earning history, i.e., W-2 forms, has been held appropriate, but not those parts of the return
showing investment data or non-wage information.
I. Witnesses
1. Identity - the court has required production of documents, including those prepared in
anticipation of litigation, reflecting the names, addresses and phone numbers of occurrence
witnesses. To avoid having to produce documents which might otherwise be protected, attorneys
have been allowed to provide a “list” of occurrence witnesses, including their addresses and
phone numbers.
2. Statements - Witness statements, if taken by a claims adjuster or otherwise in anticipation
of litigation, have been held to be subject to the work-product doctrine. Generally, witness
statements taken within 24 hours of an accident, if there is an inability to obtain a substantially
similar statement, have been discoverable. ORCP 36B(3) specifies that any person, whether a
party or not, may obtain his or her previous statement concerning the action or its subject matter.
Motion Panel Statement of Consensus
As Of February 1, 2013

Revised 03/14/2013
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J. Surveillance Tapes
Surveillance tapes of a plaintiff taken by defendant generally have been protected by the
work-product privilege, and not subject to production under a hardship or need argument.
3. VENUE
A. Change of Venue (forum non conveniens) - Generally, the court has not allowed a
motion to change venue within the tri-county area (from Multnomah to Clackamas or
Washington counties) on the grounds of forum non conveniens.
B. Change of Venue - FELA - The circuit court generally has followed the federal
guidelines regarding choice of venue for FELA cases.
4. MOTION PRACTICE
A. Conferring and Good Faith Efforts to Confer (UTCR 5.010) 1. “Conferring.” We have held that “to confer” means to talk in person or on the phone.
2. Good Faith Efforts to Confer. Because “confer” means to talk in person or on the
phone, a “good faith effort to confer” is action designed to result in such a conversation. In
various cases, motion judges have held that a letter to opposing counsel, even one that includes
an invitation to call for a discussion, does not constitute a good faith effort to confer unless the
moving attorney also makes a follow-up phone call to discuss the matter. We have held that a
phone call leaving a message must be specific as to the subject matter before it constitutes a good
faith effort to confer. Likewise, a message that says simply: “This is Jane. Please call me about
Smith v. Jones,” is not enough. Last minute phone messages or FAX transmissions immediately
before the filing of a motion have been held not to satisfy the requirements of a good faith effort
to confer.
3. Complying with the Certification Requirement. UTCR 5.010(3) specifies that the
certificate of compliance is sufficient if it states either that the parties conferred, or contains facts
showing good cause for not conferring. The judges on the Motion Panel have held that the
certificate is not sufficient if it simply says “I made a good faith effort to confer.” It must either
state that the lawyers actually talked or state the facts showing good cause why they did not.
B. Copy of Complaint - The failure to attach a marked copy of the complaint to a Rule 21
motion pursuant to UTCR 5.020(2) has resulted in denial of the motions. UTCR 1.090.
Motion Panel Statement of Consensus
As Of February 13, 2013

Revised 03/14/2013
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5. DAMAGES
Non-economic Cap - The court has not struck the pleading of non-economic damages over
$500,000 on authority of ORS 31.710 (former ORS 18.560) (Note: the Oregon Supreme Court
ruled that ORS 18.560(1) violates Article I section 17, Oregon Constitution, to the following
extent:“. . . . The legislature may not interfere with the full effect of a jury's assessment of
noneconomic damages, at least as to civil cases in which the right to jury trial was customary in
1857, or in cases of like nature.” Lankin v. Senco Products, Inc., 329 Or 62, 82 (1999)).
6. REQUESTING PUNITIVE DAMAGES
A. All motions to amend to assert a claim for punitive damages are governed by ORS
31.725, ORCP 23A, UTCR Chapter 5 and Multnomah County SLR Chapter 5. Enlargements of
time are governed by ORS 31.725(4), ORCP 15D and UTCR 1.100.
B. A party may not include a claim for punitive damages in its pleading without court
approval. A party may include in its pleading a notice of intent to move to amend to claim
punitive damages. While discovery of a party’s ability to pay an award of punitive damages is
not allowed until a motion to amend is granted per ORS 31.725(5), the court has allowed parties
to conduct discovery on other factual issues relating to the claims for punitive damages once the
opposing party has been put on written notice of an intent to move to amend to claim punitive
damages.
C. All evidence submitted must be admissible per ORS 31.725(3); evidence to which an
objection is not made is deemed received. Testimony generally is presented through deposition
or affidavit; live testimony has not been permitted at the hearing absent extraordinary
circumstances and prior court order.
D. If the motion is denied, the claimant has been permitted to file a subsequent motion based
on a different factual record (i.e. additional or different facts) without the second motion being
deemed one for reconsideration prohibited by Multnomah County SLR 5.045.
E. For cases in mandatory arbitration, the arbitrator has the authority to decide any motion
to amend to claim punitive damages. The arbitrator’s decision may be reconsidered by a judge as
part of de novo review under UTCR 13.040(3) and 13.100(1).

Revised 03/14/2013
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Attorney Discipline in Oregon
Dawn M. Evans
May 2017

The description of Oregon’s attorney discipline process given below is based upon
the current Bar Rules of Procedure. To the extent it is impacted by rule changes
that will become effective January 1, 2018, italicized language highlights the
changes.
Introduction
Oregon’s attorney discipline system assures due process for both complainants and
accused lawyers, provides accessibility to information, and seeks outcomes appropriate in each
case, taking into consideration both past precedent and the individual circumstances of the
matter at hand. It is administered by a professional staff that works in conjunction with
volunteers who perform legal analysis and decision-making functions that are essential to the
success of the system. Lawyers who are the subject of complaints may be represented by counsel
at any point in the process they may choose to retain representation.
While many aspects of Oregon’s system are common to other states’ processes, in some
respects Oregon is either unique or in the minority in its approach. For example, because the
Oregon State Bar (OSB) is subject to public records laws,1 its discipline system is open to the
public from the inception of a disciplinary inquiry about a lawyer. A member of the public who
asks whether a lawyer has been the subject of any grievances can be provided information about
not only matters for which the lawyer has been disciplined but as well matters that have been
dismissed.2 This is in stark contrast to the vast majority of states, which maintain confidentiality
to some level of their process – typically, with the filing a formal proceeding. Additionally, while
many states have a private reprimand as an available sanction, Oregon does not. Moreover,
Oregon is one of only a handful of states that has permanent disbarment as an available
sanction.3 In most states, lawyers who are disbarred are eligible to apply for reinstatement after
some period of time.
Oregon’s Rules of Procedure governing its disciplinary process were originally enacted in
1984. These rules, colloquially termed “the BRs,” established the creation of a professional staff
dedicated to investigation and prosecution of attorney complaints in the form of the Disciplinary
Counsel’s Office (DCO) working in tandem with a constellation of volunteer groups with different
functions. The DCO staff includes eight lawyers, a paralegal, an investigator, an office manager,
and three legal secretaries (one of whom also monitors diversions and probations). With a limited
ability to make autonomous decisions about matters in investigation, the DCO answers to the
1

BR 1.7(b); BR 2.10(f)
Records pertaining to matters dismissed by the Client Attorney Assistance office are maintained for a period of
three years from the date of dismissal. Records pertaining to matters dismissed by the Disciplinary Counsel are
maintained for a period of ten years from the date of dismissal.
3
BR 6.1(d)
2
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State Professional Responsibility Board (SPRB) in seeking authority to pursue a formal
proceeding and obtaining authority to resolve any matter not dismissed during the initial
investigatory stage.4 Approximately ten years ago, the Client Assistance Office (CAO) was
established within the General Counsel’s office to handle intake of complaints. The CAO is staffed
with three lawyers and two support staff.
CAO Review
When correspondence is received by the OSB that complains about an Oregon lawyer, it
is routed to the CAO, to be reviewed by a lawyer. There is no standing requirement, meaning that
any person may complain about the conduct of a lawyer. While it is most typically a former client,
it can also be an opposing counsel, an opposing party, another lawyer, or a judge. CAO lawyers
may make telephonic inquiries and seek additional information in writing from either the
complainant or the attorney before determining whether to dismiss the matter or refer it to the
DCO. If, either on the face of the complaint or after investigation, there is “sufficient evidence to
support a reasonable belief that misconduct may have occurred,” the matter will be referred to
the DCO.5 Both the complainant and the lawyer who is the subject of the complaint (the
respondent) are notified of the outcome. The complainant can appeal a dismissal decision to the
OSB’s General Counsel.6 The General Counsel either affirms the dismissal or refers the matter to
DCO. The respondent cannot appeal the decision to refer the matter to the DCO.
DCO Investigation
The DCO receives between 200 and 300 referrals from the CAO annually, which
constitutes the bulk of its investigatory caseload. Trust account overdraft notifications from
financial institutions, indicating that an instrument drawn on a lawyer’s trust account has been
dishonored, are sent directly to DCO and typically range between 60 and 100 annually. The DCO
may receive referrals from the Client Security Fund Committee when it pays on a claim against a
lawyer and it is determined that the conduct at issue has not previously been investigated as
potential professional misconduct. The DCO also receives notifications when an Oregon lawyer
who is licensed elsewhere has been disciplined by another jurisdiction, in which case a reciprocal
discipline proceeding will be commenced. The DCO also on occasion learns from a prosecutor,
criminal defense lawyer, judge, a self-report by the lawyer,7 or other publicity that an Oregon
lawyer has been convicted of a crime that subjects the lawyer to discipline. Finally, the DCO has
the ability to open investigations in the absence of a written complaint,8 which may happen
because a lawyer has pled guilty to a crime, has been judicially

4

BR 2.6(c)(1)
BR 2.5(b)(2)
6
BR 2.5(c)
7
A lawyer is not mandated to self-report criminal convictions; however, because in certain circumstances DCO is
mandated to seek an immediate suspension of a convicted lawyer’s license, it is not uncommon for lawyers or
their criminal defense counsel to report convictions.
8
BR 2.7
5

2
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declared not competent, or is the subject of publicity about circumstances or events that, if true,
may implicate the Rules of Professional Conduct. The DCO opens 15 to 30 files on its own initiative
each year.
In addition to its lawyer staff, the DCO employs support staff that includes an investigator
and a paralegal capable of assisting in investigations and providing support during discovery and
in advance of trial with such matters as document management and witness coordination. DCO’s
investigation is commenced with a letter to the respondent attorney which will include copies of
any materials received from the complainant that the lawyer hasn’t already received during the
CAO review process. The respondent will be asked to provide a response to anything raised by
the complainant. In addition, the DCO lawyer will have precise questions that narrow the issues
posed in the original communication. Not infrequently, receiving complete responses to these
initially-posed questions will place the DCO lawyer in the position of being able to dismiss the
complaint. The letter may also seek documents, such as a copy of the lawyer’s file regarding the
representation, copies of any fee agreement, and records pertaining to the receipt and handling
of funds received from the client for fees and expenses. A lawyer’s failure to respond to a DCO
request for information can itself be a basis for discipline9 and may result in a proceeding under
BR 7.1 that seeks a suspension of the lawyer’s license pending receipt of that response.
In determining whether to dismiss a complaint or seek authority to file a formal
proceeding, the DCO determines whether there is probable cause to believe misconduct has
occurred.10 A DCO decision to dismiss is communicated to the complainant and the respondent.
The complainant can appeal the dismissal decision to the SPRB.11 The DCO must obtain authority
from the SPRB for any other alternative, which could include issuance of a letter of admonition,
referring the matter to the State Lawyers Assistance Committee (SLAC), filing a formal
proceeding, authorizing a diversion agreement,12 or tabling the matter in order for the DCO to
obtain additional information.13 Beginning January 1, 2018, DCO will have the exclusive ability to
offer and negotiate a diversion agreement in cases deemed appropriate.
Role of the SPRB
The SPRB is a statewide body of 8 lawyers, representing the seven bar regions in staggered
four-year terms, and 2 public members, all of whom are appointed by the OSB president.14 In a
sense, the initial task of the SPRB is deciding whether a formal proceeding should be filed. For all
complaints not dismissed by DCO during initial investigation, the SPRB functions as the client
body on behalf of the OSB for purposes of negotiating and authorizing settlement, and deciding
whether to appeal or cross-appeal outcomes of disciplinary actions. The SPRB also determines
9

RPC 8.1(a)(2)
BR 2.6(b)
11
BR 2.6(b)
12
A diversion agreement permits a lawyer to participate in a contractual remedial program for a defined period of
time not to exceed 24 months. If the diversion is successfully completed, the complaint that prompted the
diversion will be dismissed. A diversion does not constitute prior discipline.
13
BR 2.3(b)(3)(A)
14
BR 2.3(b)(1)
10
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complainant appeals of DCO dismissals and requests for reconsideration submitted by
respondents seeking to reverse or modify the SPRB’s earlier decision to authorize a formal
proceeding.
The SPRB meets approximately every six weeks and its meetings are not open to the
public as the principal purpose of the meetings is consultation with its lawyer, the DCO. Neither
complainants nor respondents or their respective counsel are afforded in-person access to the
SPRB on matters before it. In advance of each meeting, SPRB members receive an agenda that
includes materials pertaining to each matter under review. In addition, each member will be
assigned one or more specific matters being discussed, together with the complete file pertaining
to that matter. That member will report on the matter at the meeting and make a
recommendation to either concur with or depart from the staff recommendation. For most
matters in investigation that the staff is bringing to the SPRB for consideration, staff will be
seeking authority to file a formal complaint and perhaps settlement authority. At times, there
are circumstances in which dismissal might be the recommended and/or appropriate outcome.
As cases proceed and settlement negotiations undertaken, cases will be brought back to the SPRB
for its authority regarding settlement.
While the initial investigation determines whether there is probable cause to believe that
misconduct has occurred, the burden of proof in formal proceedings is clear and convincing
evidence.15 On occasion, the SPRB may conclude that, although probable cause might exist that
professional misconduct was committed, this burden of proof cannot be met and dismiss the
matter at the investigatory stage. Other times a dismissal may come about because a respondent
attorney successfully argues that the vote to authorize a formal proceeding should be rescinded
based upon newly discovered evidence or the application of case law not previously considered.16
Additional circumstances can justify a dismissal. If, for example, the respondent is no
longer an active member or is not practicing and is already in a posture that would require going
through formal reinstatement proceedings, the SPRB may opt to dismiss a new matter.17
The DCO may seek authority to dismiss a particular matter because there are already
other complaints pending against the respondent that will likely result in disbarment or if the
additional matter is unlikely to impact the level of sanction obtained in other pending matters.18
The SPRB also has the discretion to dismiss a complaint if, considering the facts and
circumstances as a whole, the dismissal would further the interests of justice and would not be
harmful to the interests of clients or the public. The factors to be considered in determining
whether this option is appropriate include the attorney’s mental state, whether the misconduct
is an isolated event or part of a pattern of misconduct, whether potential or actual injury was
caused by the attorney’s misconduct, whether the attorney fully cooperated in the investigation,
15

BR 5.2
BR 2.6(e)(2) sets forth the circumstances under which the SPRB may rescind a decision to file a formal complaint.
17
BR 2.6(f)(2)
18
BR 2.6(f)(2)
16
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and whether the attorney has been previously admonished or disciplined for misconduct.19
Whether a matter is dismissed or a formal proceeding authorized is communicated by the
DCO to the complainant and the respondent. The SPRB has the discretion to reconsider a
dismissal based upon newly discovered evidence upon a majority vote. Rescission of a vote to
authorize a formal proceeding may be made when good cause exists, defined as either new
evidence that clearly would have affected the decision to file the formal complaint or the
application of legal authority not previously known to the SPRB that demonstrates the decision
to file was erroneous.20
Another alternative available to the SPRB is referral of the attorney to the State Lawyers
Assistance Committee (SLAC), a statewide committee established in both the State Bar Act and
the BRs, with powers and responsibilities that have little parallel in other jurisdictions. Lawyers
impaired in their ability to competently represent their clients due to substance use or mental
health issues may be candidates for a SLAC referral. Lawyers referred to SLAC are mandated to
cooperate with what SLAC recommends,21 which might include a combination of treatment,
counseling, random drug or alcohol screens, participation in a twelve-step type program, or
regular meetings with an attorney monitor. At times, SLAC may refer a lawyer back to the DCO if
the lawyer has failed to comply with SLAC’s requirements. At that point, the lawyer may be
subject to discipline for the noncooperation with SLAC. As a separate matter, if the lawyer has
become incapable of handling his or her practice, DCO may seek an involuntary transfer of that
lawyer to inactive status – one of the special proceedings discussed further below.
Formal Complaints
Once authorized by the SPRB, formal complaints are filed by the DCO with the Disciplinary
Board Clerk and may incorporate several individual grievances in a single proceeding, reciting as
to each a succinct description of the acts or omissions of the lawyer and an identification of the
disciplinary rules alleged to be violated.22 A respondent has 14 days in which to file a response
after being served.23 The response cannot be a general denial; it must address the allegations
made in the formal complaint.24 Amendments of both the complaint and the response are
permitted, subject to any time constraints that may be imposed as a pretrial matter by the
Disciplinary Board trial panel chair or regional panel chair, if a trial panel chair has not yet been
appointed.25
Seventy-five to eighty percent of cases that are not dismissed are resolved without a trial.
For cases that involve minor misconduct for which the facts are fully developed at an early stage,
19

BR 2.6(f)(3)
BR 2.6(e)(2)
21
RPC 8.1(c)
22
BR 4.1(d)
23
BR 4.2(a)
24
BR 4.3(d)
25
BR 4.4(b)
20
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the DCO may seek settlement authority from the SPRB at the same time it authorizes a formal
proceeding. Other cases require further discovery once the proceeding has been filed in order
for both sides to have a better understanding of a likely outcome, which will positively impact
the ability to obtain a negotiated resolution. Discovery may include depositions, document
production, and usage of requests for admission. Mediation may be undertaken by agreement
of the parties.
In assessing an appropriate sanction for settlement purposes, the SPRB looks to the ABA
Standards for Imposing Lawyer Sanctions and to existing Oregon precedents for comparable
misconduct. The ABA Standards establish a framework for analyzing the misconduct in relation
to the available sanctions, taking into account which ethical duty is violated, the lawyer’s mental
state, the actual or potential injury suffered by reason of the misconduct, and the existence of
aggravating and mitigating circumstances.
Role of the Disciplinary Board
Cases tried are heard by a three-member panel of the Disciplinary Board (“trial panel”),
consisting of two lawyers and one public member from the region where the respondent
practices. Members of the Disciplinary Board are appointed by the Supreme Court26 on the basis
of geographical region.27 They serve three-year terms and may be reappointed. Both the state
chair and the regional chairpersons serve until a replacement appointment has been made.
Lawyer members must have been admitted to practice in Oregon at least three years prior to
their appointment. Each region includes a number of non-attorney members, the total number
of which differs in different regions, because the number of Disciplinary Board members varies
depending on the size of the lawyer population in their region. Perhaps the most significant
change effective January 1, 2018, is the establishment of the position of Adjudicator, an Oregon
Supreme Court-selected lawyer, to be employed by the OSB, who will chair every trial panel in
which he or she is not disqualified for cause or otherwise unavailable and preside over various
special proceedings. In doing so, the Adjudicator takes on the functions presented assigned to
the trial panel chair, some functions of the present statewide chair of the Discipline Board (a
position that is eliminated), and some functions as to some types of special proceedings that are
currently performed by the Oregon Supreme Court. The other two members of the trial panel (for
instances in which the BRs call for a trial panel) will be a lawyer and nonlawyer appointed by the
regional chair of the Disciplinary Board.
Once assigned to a formal proceeding that is scheduled for hearing, trial panels are
typically provided beforehand with a trial memorandum that sets forth the contested issues and
applicable case authority. Evidence is taken without strict adherence to the rules of evidence
and, in most instances, includes not only evidence as to the factual allegations in the formal
complaint but any evidence offered regarding the appropriate sanction.28 Hearings are court26

BR 2.4(a)
Public members of the SPRB are at large.
28
BR 5.7 provides that trial panels may receive evidence relating to the imposition of a sanction during the hearing,
which will not be considered until after a determination is made that the respondent has violated a rule of
27
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reported so that a transcript can be produced in the event of an appeal. The panel is required to
issue a written opinion within twenty-eight days of conclusion of the hearing, the settlement of
the transcript, or the filing of posthearing briefs, if any. Should additional time be required, the
trial panel chair may request an extension within the 28-day period with the Disciplinary Board
clerk, which will be considered and ruled upon by the state chair of the Disciplinary Board. After
January 1, 2018, the Adjudicator will author all opinions in which the Adjudicator forms a part of
the majority, and there are procedures to address a trial panel’s failure to timely issue an opinion.
Unlike the SPRB, the Disciplinary Board cannot issue an admonition or offer the lawyer diversion.
Although imposition of a stayed suspension is an available sanction,29 the Supreme Court has
disfavored its imposition, stating that it will not force the parties into a probation that has not
been mutually agreed upon.30 Like the SPRB, the Disciplinary Board looks to the ABA Standards
for Imposing Sanctions and to existing Oregon case law in determining the appropriate sanction
in cases where misconduct is found.
Appeals
Either the OSB or the respondent may appeal a Disciplinary Board decision. Beginning
January 1, 2018, the deadline for giving notice of seeking the Oregon Supreme Court’s review of
a trial panel opinion is 30 days after the Disciplinary Board Clerk has acknowledged receipt of the
trial panel opinion. The SPRB determines whether an appeal or cross-appeal will be filed on
behalf of the OSB. The DCO files appellate briefs and argues the cases before the Supreme Court,
which reviews disciplinary matters de novo, with the ability to adopt, modify, or reject the
Disciplinary Board’s decision, in whole or in part. In a typical year, the Oregon Supreme Court will
render four to six disciplinary opinions.
Special Proceedings
There are several other types of proceedings in which the DCO is the moving party. For
example, in circumstances where the lawyer’s continued practice will or is likely to result in
substantial harm to any person or the public at large, the DCO may seek a two-thirds vote of the
SPRB for authority to petition the Supreme Court to secure an interim suspension of the lawyer’s
license until further order of the court.31 This remedy might be sought when, for example, there
are a multitude of complaints filed that, taken together, allege a pattern of theft of client funds
within a short period of time. In conjunction with seeking an interim suspension, it may also be
necessary or advisable to seek the appointment of a custodian to take over the lawyer’s practice
in order to protect the interests of other clients. After January 1, 2018, the DCO may pursue an
interlocutory suspension at any time after the SPRB has determined probable cause exists when
it has evidence sufficient to establish probable cause of one or more rules of professional conduct
professional conduct or state. Only when the trial panel chairperson (or, after January 1, 2018, the Adjudicator)
considers it appropriate because of the complexity of the case or the seriousness of the charges may the panel be
reconvened to consider evidence in aggravation or mitigation of the misconduct, in order to determine an
appropriate sanction. Such bifurcation is very rare.
29
BR 6.1(a)(iv)
30
See In Re Obert, 336 Or 640, 89 P3d 1173 (2004).
31
BR 3.1
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or the Bar Act, and reasonably believes that clients or others will suffer immediate and irreparable
harm by the continued practice of the attorney.
Another circumstance that calls for a rapid response is when a lawyer has been adjudged
incapacitated, which could come about as a result of an involuntary mental commitment or the
entry of an order in a protective proceeding seeking the appointment of a fiduciary, leaving client
matters unattended. In either of those instances, the OSB can file an ex parte application with
the Oregon Supreme Court, seeking that the lawyer be placed on involuntary inactive status.32
Where no adjudication as to competence has been entered but it is believed that the lawyer is
disabled from continuing to practice law by reason of a personality disorder; mental infirmity or
illness; diminished capacity; or addiction to drugs, narcotics or intoxicants, the OSB can petition
the Court to make a determination as to whether any of these circumstances exists, which could
trigger the court’s entry of an order that the attorney undergo an examination by a qualified
expert designated by the court. As in the case of an adjudication of incapacity, 33 the court may
ultimately enter an order placing the lawyer on an involuntary inactive status. Any disciplinary
proceeding that may be pending at the time a lawyer is placed on involuntary inactive status is
held in abeyance until further order of the court.34
Specific procedures apply when a lawyer is convicted in any jurisdiction of a misdemeanor
that may involve moral turpitude or a felony. In this setting, a “conviction” occurs upon the entry
of a plea of guilty or no contest or upon the entry of a finding or verdict of guilty.35 The DCO refers
the matter of the lawyer’s conviction to the Supreme Court, providing copies of the documents
that evidence the conviction and indicating the SPRB’s recommendation regarding whether a
suspension should be imposed. The lawyer is notified and has 14 days to submit any written
material the lawyer wishes the court to consider in determining whether to suspend the lawyer.36
The court may then refer the matter to the Disciplinary Board for hearing, with its determination
subject to review by the court. After January 1, 2018, the DCO will determine whether to seek an
immediate suspension based upon the conviction without having to first obtain a
recommendation from the SPRB; rather, the DCO can petition for an interlocutory suspension
based upon the conviction if it has been determined that immediate and irreparable harm to the
attorney’s clients or the public is likely to result if a suspension is not ordered.
An Oregon lawyer licensed in another jurisdiction who receives notice that a disciplinary
proceeding has been commenced against the lawyer in any other jurisdiction is required to report
that occurrence in writing to the DCO within 30 days of receiving notice of the event.37 Often, the
DCO learns of the issuance of a disciplinary judgment against an Oregon lawyer directly from the
other state because that state is aware of the dual licensure. For purposes of reciprocal discipline,
a plea of no contest, a stipulation for discipline, or a resignation while formal charges are pending
32

BR 3.2
BR 3.2(b)
34
BR 3.2(b)(3)
35
BR 3.4(a)
36
BR 3.4(b)
37
RPC 8.1(b)
33
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are considered a judgment or order of discipline.38
The DCO notifies the Oregon Supreme Court of the discipline in another jurisdiction,
providing a copy of the judgment or order, which is in and of itself sufficient evidence that the
attorney committed the misconduct described in the judgment or order, and conveys the SPRB’s
recommendation as to what sanction should be imposed.39 Beginning January 1, 2018, the DCO
will determine what sanction should be sought against the lawyer based upon the other
jurisdiction’s discipline. The attorney can raise a due process argument about the other
jurisdiction’s procedure or make an argument as to why he or she should not be disciplined; the
lawyer cannot relitigate the facts underlying the other state’s disciplinary judgment.40 The Court,
in determining whether to impose the same, a lesser or greater discipline, or no discipline, can
refer the matter to the Disciplinary Board for the taking of testimony.41
After January 1, 2018, the Adjudicator will make the initial determination of whether the
matter can be decided based upon the pleadings or an evidentiary hearing should take place. A
rebuttable presumption would impose a sanction equivalent, to the extent reasonably
practicable, to the sanction imposed in the other jurisdiction; however, the DCO may give notice
of an intention to seek more with a justification for such a request; and, on appeal, the Oregon
Supreme Court retains discretion to impose what it deems appropriate, notwithstanding the
rebuttal presumption.
Reinstatements
When a lawyer’s license is suspended for any reason, he or she must go through a
reinstatement process the extensiveness of which varies depending upon the length of and
reason for the suspension. For any disciplinary suspension exceeding six months in length, formal
reinstatement is required.42 The lawyer, in that circumstance, carries the burden of establishing
that he or she has good moral character and general fitness to practice law and that the
resumption of the practice of law will not be detrimental to the administration of justice or the
public interest.43 The reinstatement application itself seeks information pertaining to any history
of litigation, criminal conduct, and the lawyer’s general fitness. DCO will do both background
checks and follow up on any issues raised by the application. Notice of the filing of the application
is posted on the OSB website for a period of 30 days. 44 At the conclusion of that investigation, a
recommendation in favor or against reinstatement is made to the OSB Executive Director. When
the recommendation is not favorable, it is taken to the OSB Board of Governors, which votes

38

BR 3.5(a)
BR 3.5(a)
40
BR 3.5(c)
41
BR 3.5(e)
42
BR 8.1. Informal reinstatement pursuant to BR 8.2 pertains to shorter periods of disciplinary suspension and
various types of suspension that are not disciplinary – such as a failure to pay Bar dues or to comply with MCLE
requirements.
43
BR 8.1(b)
44
BR 8.1(e)
39
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whether to recommend in favor or against reinstatement to the Oregon Supreme Court.45 When
reinstatement is denied, the applicant may within 28 days petition the Court to review the
matter.46 The Court may refer the petition to the Disciplinary Board for hearing.
Upon receiving notice that a petition seeking review has been filed, DCO files a statement
of objections, setting forth the issues that caused the disfavorable recommendation on the
reinstatement.47
At a hearing, the applicant carries the ultimate burden of proof to establish good moral
character and general fitness to practice law; but the OSB initially has the burden of producing
evidence in support of its position that the applicant should not be readmitted to the practice of
law.48
---------

45

BR 8.1(e)
BR 8.8
47
BR 8.9
48
BR 8.13
46
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In Re: Complaint as to the Conduct of
PETER CARINI, Accused.
OSB 10125
SC S060708
SUPREME COURT OF THE STATE OF OREGON
Filed: August 15, 2013
Argued and submitted April 30, 2013
En Banc
On review from a decision of a trial panel of the Disciplinary Board.
Lee S. Werdell, Bend, argued the cause and filed the briefs for the accused.
Stacy J. Hankin, Assistant Disciplinary Counsel, Tigard, argued the cause and filed the
brief for the Oregon State Bar.
PER CURIAM
The accused is suspended from the practice of law for 30 days, commencing 60 days
from the date of filing of this decision.
PER CURIAM
In this attorney discipline proceeding, the Bar charged the accused with violating Rule of
Professional Conduct (RPC) 8.4(a)(4), which prohibits engaging in conduct that is prejudicial to
the administration of justice.1 The trial panel determined that the accused had violated that rule,
and it recommended his suspension from the practice of law for 30 days. On review, the accused
challenges the trial panel’s determinations regarding the rule violation and sanction. On de novo
review, we find that the accused violated RPC 8.4(a)(4), and we further conclude that a 30-day
suspension is the appropriate sanction.
I. FACTUAL BACKGROUND
This proceeding arose out of the accused’s failures to appear in court for scheduled
hearings in the course of representing four different clients. The accused is a criminal defense
attorney, and all four of his clients in the proceedings at issue here were defendants facing
pending criminal charges before the Josephine County Circuit Court. We find the following facts
by clear and convincing evidence.
A.

The Gales and Lockwood Matters

The accused represented Gales in a criminal proceeding; the case was set for a docket call
on April 21, 2010. The accused also represented Lockwood in a criminal proceeding that was set
for docket call the same day. The accused had received notice of the docket calls in each case in
February 2010, and the appearances were entered on his calendar.
1

RPC 8.4(a)(4) provides:
“(a)

It is professional misconduct for a lawyer to:

“* * * * *
“(4)

engage in conduct that is prejudicial to the administration of justice[.]”
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At docket call, which occurs on the Wednesday before the week that a case is scheduled
for trial, the parties report whether they are ready for trial the following week. Information
obtained at docket call allows the court to efficiently and accurately determine which of the trials
that are scheduled for the following week will actually be tried and which will be reset, either on
motion or because there are insufficient judges available. Pursuant to a Josephine County Circuit
Court local rule, attorneys are required to appear for a docket call either in person or, if prior
arrangements are made, by telephone. The mandatory appearance rule allows the court to
simultaneously obtain all the information that it needs from the parties and communicate the trial
schedule to the parties in an orderly and efficient manner.
The accused did not appear for docket call on April 21 in either the Gales or Lockwood
cases. His clients did not appear either. As a consequence, the court issued arrest warrants for
both Gales and Lockwood. The court telephoned the accused later in the day on April 21 to
inquire why he had not appeared. The accused replied that he had had a trial in another county,
that he had forgotten to call the court, and that he had forgotten to give the court a call back
number.
Presiding Judge Wolke instructed the accused to send a letter to the court explaining why
he had not been present at the docket call. The accused did so, stating that it was his office policy
for a staff member to arrange for a telephone appearance for docket calls and that he thought that
such an arrangement had been made for the April 21 docket calls. However, an employee of the
accused, Byrnes, testified before the trial panel that the court’s “general policy” was for the
accused to appear in person unless specific arrangements had been made for a telephone
appearance. According to Byrnes, if a telephone appearance had been arranged, a notation to that
effect would have been placed on the accused’s office calendar. No such notation had been made
for the April 21 docket call appearances.
B.

The Burton Matter

The accused represented Burton in a criminal proceeding that was set for a docket call on
June 9, 2010, with trial to follow on June 17. Pursuant to the court’s local rules, the accused
made prior arrangements to appear by telephone at the docket call. At the appointed time, the
court called the accused at the number that he had provided. However, the accused did not
answer; instead, the voicemail message gave another number to call. The court called that second
number, and no one answered. The accused had begun having trouble with his office phone
system in March 2010. The accused knew of the problems with the phone system, but he failed
to take steps to ensure that the court could reach him for the docket call on June 9.
Burton did not appear at the docket call, nor did either the accused or Burton appear for
trial on June 17. At that point, the court issued a warrant for Burton’s arrest. On August 5, the
court held a further hearing at the accused’s request to resolve the outstanding arrest warrant.
Both the accused and Burton appeared at the August 5 hearing, and the court recalled the arrest
warrant.
C.

The Westfall Matter

The accused represented Westfall in a criminal proceeding. A status hearing was set for
May 17, 2010, at 1:30 p.m. At a status hearing, the parties report whether any discovery issues
exist in a case and whether the case will be resolved with a plea or should be set for trial. The
status hearing is an important scheduling tool for the court, because 70 to 80 percent of the cases
Practicing Law in Oregon
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are resolved with a plea at status hearings. The results of those hearings allow the court to focus
its limited time and resources on those cases that will be tried.
The accused received notice of the status hearing and set the matter on his calendar. The
accused called the court at 1:27 p.m. on May 17 and advised that he would be late because he
had a court appearance in a different county. The court deferred considering the Westfall matter
until 2:45 p.m. Because neither the accused nor Westfall had arrived by then, the court issued a
warrant for Westfall’s arrest. The accused arrived at the Josephine County courthouse at about
3:15 p.m., after the court had recessed.
On May 28, the court held another status hearing in the Westfall case at the accused’s
request. Both the accused and Westfall appeared at that hearing, and the court recalled the
warrant for Westfall’s arrest.
D.

The Trial Panel Decision

On October 28, 2010, the Bar filed a formal complaint charging the accused with having
violated RPC 8.4(a)(4) by missing the three docket calls and the status hearing. A trial panel was
appointed, and the matter was heard on October 4, 2011, and May 17, 2012. The trial panel
issued an opinion that included the following findings:
“The accused’s actions in all four cases violated his duty to the legal
process and his profession and the duty to protect his clients by failing to abide by
court rules. His conduct was prejudicial to the administration of justice in the
following particulars:
“He wasted court and staff time in having to deal with his inability to be
prompt either in person or by phone for these various court matters. The court is
short handed and does not have the time to deal with the accused and his failure to
appear for court hearings. In addition, warrants had to be issued for all four cases.
“* * *[T]he accused knew the phone system was failing and took no
action (until the system was replaced) to ensure his appearances in court. His
conduct in the cases [came] after he had previously been disciplined in Carini I
for a similar violation. He was given a 30-day suspension which was suspended
provided he completed certain conditions. The accused was on notice that his
failure to follow the court rules in the future would not be tolerated.
“The trial panel finds that the Josephine County Circuit Court has just and
actual injuries in the form of additional work, additional staff and additional court
time dealing with the accused’s failure to appear. Westfall potentially could have
been injured as the court issued a warrant for his arrest for failure to appear.
Nothing came of it as Westfall accepted a plea deal the day after the warrant was
issued.”
With regard to the proper sanction, the trial panel found, as an aggravating factor, that the
accused had a prior disciplinary offense. That offense was based on a February 2010 decision by
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a Disciplinary Board trial panel that the accused had violated RPC 3.4(C)2 and RPC 8.4(a)(4)
when, for an extended period in late 2007, in violation of a court rule, he did not resolve known
trial scheduling conflicts, resulting in his failure to appear for trial in Josephine County Circuit
Court. (Carini I). When the accused did not appear for trial, the court was forced to dismiss a
jury called to hear the case. The trial panel in that proceeding also found that the accused had
violated a different rule, RPC 1.4(a),3 in connection with his representation of another client. The
trial panel imposed a 30-day suspension, but stayed the suspension pending 90 days’ probation.
During that probationary period, the accused was required to adopt measures to avoid the type of
scheduling conflicts that had caused the violations at issue. The probationary period in Carini I
began on April 24, 2010, and ended on July 23, 2010. The conduct at issue in this proceeding
occurred either just before or during the 90-day probationary period in Carini I.4
The trial panel in this proceeding also found that the accused had substantial experience
in the practice of law, and had not “demonstrate[d] any appreciable appreciation as to the effects
of his actions, or lack of action, has had on the court or much less on his clients.” In mitigation,
the panel found that the accused had not acted dishonestly and had cooperated during the
disciplinary process. After considering those aggravating and mitigating factors, the trial panel
recommended that the accused be suspended from the practice of law for 30 days.
II. THE PARTIES’ CONTENTIONS
On review, the accused first contends that the Bar failed to prove that his conduct resulted
in “substantial harm,” which, he asserts, is necessary to establish that his conduct prejudiced the
administration of justice in violation of RPC 8.4(a)(4). According to the accused, the issuance of
an arrest warrant is “simply a matter of a clerk pushing a button which causes the warrant to be
printed,” and therefore, his failures to appear did not substantially increase the amount of time or
effort that court staff had to expend. Moreover, the accused asserts, because his clients failed to
appear at their respective court proceedings, and he had no control over their choices in that
regard, the court would have issued the arrest warrants anyway, and thus, his own failure to
appear had no additional impact on court operations. The accused reasons that the time that the
court spent calling him to determine whether he would appear was insignificant and that “all
activities of the judge and his clerk were accomplished in the normal course of their work during
regular work hours.” In all, the accused opines, the court likely expended no more than 15
minutes as a result of his failures to appear. The accused relies on this court’s decision in In re
Lawrence, 350 Or 480, 256 P3d 1070 (2011), for the proposition that time and effort that a court
spends communicating with an attorney concerning the attorney’s conduct cannot “serve as the
basis for a finding of substantial harm in violation of [RPC 8.4(a)(4)].”
2

RPC 3.4(c) provides:
“A lawyer shall not:
“* * * * *
“(c)
knowingly disobey an obligation under the rules of a tribunal, except for an open
refusal based on an assertion that no valid obligation exists[.]”

3

RPC 1.4(a) provides:
“(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly
comply with reasonable requests for information[.]”

4

Neither the accused nor the Bar appealed the trial panel’s decision in Carini I to this court.
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Second, the accused asserts that the Bar impermissibly based the charge in this case on
his aggregated conduct in representing four different clients. The accused argues that permitting
the Bar to combine, in a single charge based on RPC 8.4(a)(4), instances of conduct involving
multiple client representations would expose “almost every lawyer who has practiced over a
lengthy period of time” to prosecution under that rule. Accordingly, the accused urges this court
to conclude that a charge under RPC 8.4(a)(4) must be limited to conduct occurring within the
course of a single representation of a single client.
Finally, the accused asserts that, to violate RPC 8.4(a)(4), an attorney must intentionally
engage in conduct that is prejudicial to the administration of justice. The accused asserts that no
evidence in the record shows that he intended to miss his court appearances. The accused asserts
that we noted, but did not decide, that issue in In Re Claussen, 322 Or 466, 909 P2d 862 (1996).5
The Bar replies that the accused repeatedly violated court rules in ways that were
prejudicial to the administration of justice because, “when a lawyer does not appear for a docket
call or a scheduling conference, then the court must take additional steps to contact the lawyer in
order to obtain the information it needs to manage the docket. Issuing warrants also requires staff
and judicial time.” The Bar further asserts that the accused’s failures to appear created the
potential for harm to his clients, who were exposed to the risks of arrest and unrepresented court
appearances.
With regard to the accused’s second argument, the Bar contends that the text of RPC
8.4(a)(4) does not prohibit the aggregation of conduct involving multiple client representations in
a single charge for violating that rule. Finally, the Bar asserts that RPC 8.4(a)(4) does not include
a mental state requirement, relying on this court’s statement in Claussen, 322 Or at 482, that the
rule “focuses on the effect a lawyer’s conduct has on the administration of justice, rather than on
the lawyer’s state of mind when the conduct is undertaken.”
III. ANALYSIS
With the parties’ arguments so framed, we return to the text of RPC 8.4(a)(4). As noted,
that rule provides:
“(a) It is professional misconduct for a lawyer to:
“* * * * *
“(4) engage in conduct that is prejudicial to the administration of justice[.]”
To establish a violation of RPC 8.4(a)(4), the Bar must prove that (1) the accused lawyer’s action
or inaction was improper; (2) the accused lawyer’s conduct occurred during the course of a
judicial proceeding; and (3) the accused lawyer’s conduct did or could have had a prejudicial
effect upon the administration of justice. See In re Kluge, 335 Or 326, 345, 66 P3d 492 (2003)
(so stating for identically worded former DR 1-102(A)(4)). There are two pertinent aspects to the
“administration” of justice: “1) The procedural functioning of the proceeding; and 2) the
substantive interest of a party in the proceeding.” In re Haws, 310 Or 741, 747, 801 P2d 818
The accused also raises several challenges to RPC 8.4(a)(4) under the state and federal constitutions. Among other
arguments, the accused asserts that RPC 8.4(a)(4) is “void for vagueness.” The accused acknowledges that we
rejected a similar argument in In Re Rook, 276 Or 695, 556 P2d 1351 (1976), but he asks that we overrule the
decision in that case. We decline to do so. Accordingly, we reject the accused’s argument that RPC 8.4(a)(4) is
“void for vagueness,” and we reject his remaining constitutional challenges without discussion.

5
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(1990). “A lawyer’s conduct could have a prejudicial effect on either component or both.” Id. To
prove prejudice to the administration of justice, the Bar must show that an attorney’s conduct:
“[H]armed [or had the potential to harm] the procedural functioning of the judicial
system, either by disrupting or improperly influencing the court’s decisionmaking process or by creating unnecessary work or imposing a substantial burden
on the court or the opposing party.”
Lawrence, 350 Or at 487. Finally, prejudice to the administration of justice “may arise from
several acts that cause some harm or a single act that causes substantial harm to the
administration of justice.” Kluge, 335 Or at 345.
With that understanding, we turn to the accused’s argument that the Bar failed to prove
that his conduct prejudiced the administration of justice. Here, the accused failed on four
occasions to appear for scheduled court hearings. Under Kluge, the question is not whether each
of those acts caused “substantial harm,” but rather whether, taken as a whole, those acts caused
“some harm.” We conclude that the accused’s conduct caused some harm to the administration
of justice in the Josephine County Circuit Court. The accused’s multiple absences required court
staff to attempt to locate him, required the court to issue arrest warrants for his clients after those
clients failed to appear for their scheduled hearings, and required the court to schedule and
conduct additional hearings. We reject the accused’s characterization of those efforts as minimal
or merely a matter of routine. The repeated nature of the accused’s conduct distinguishes this
case from Lawrence, where the issue was whether a single act by an attorney had caused
“substantial harm” to the procedural functioning of the judicial system. See 350 Or at 488-89
(accused did not cause substantial harm by causing judge to call accused to chambers to discuss
judge’s “concern” about accused’s release of hearing transcript).
Our conclusion is not undermined by the fact that the accused’s clients also failed to
appear for the scheduled hearings. The presiding judge testified before the trial panel that, when
an attorney appears at docket call but his or her client fails to appear, the court generally provides
the attorney with an opportunity to produce the client before a warrant is issued or, alternatively,
to give an explanation for the client’s absence. In some circumstances, the explanation provided
by the attorney can obviate the need for issuance of an arrest warrant. The accused’s failure to
appear deprived the court of that possible benefit and, as explained above, required the court to
expend additional time and resources. Similarly, despite their own failures to appear, the
accused’s clients would have benefitted from the accused’s presence at the hearings to provide
the court with some information, however minimal, regarding the status of their cases.
We turn to the accused’s second argument that the Bar improperly aggregated, in a single
charge, conduct that occurred in the course of multiple client representations. That argument also
is unpersuasive. As discussed, RPC 8.4(a)(4) prohibits an attorney from engaging “in conduct”
that is prejudicial to the administration of justice. Nothing in the text of the rule limits the scope
of its prohibition to conduct occurring in the course of a single representation, and we discern no
logical support for such a limitation. In In re Wyllie, 326 Or 447, 952 P2d 550 (1998), this court
considered, in determining that the accused had violated former DR 1-102(a)(4), five instances
where the accused had appeared for court proceedings while intoxicated. Those instances
occurred over a three-year period. As we explained:
“The accused appeared in court on several occasions while impaired by the use of
alcohol. In each case described above, the judge was distracted from the substance
Practicing Law in Oregon
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of the proceeding by the accused’s condition. On at least two occasions the
accused’s condition resulted directly in the need to delay the proceedings.
Additionally, the accused’s impaired state during his representation of defendants
in criminal cases created a risk that those defendants would not receive adequate
assistance of counsel and that any conviction or plea would be vulnerable to
attack on appeal or in post-conviction proceedings, potentially placing additional
burdens on the courts.
“In summary, the accused engaged in repeated instances of conduct, each of
which caused some harm to the procedural functioning of the courts. Accordingly,
we conclude that he violated DR 1-102(A)(4).”
Id. at 453-54. Because the accused’s proposed limitation lacks support in the text of the rule and
is inconsistent with our previous application of it, we reject his second argument without further
discussion.
Finally, we turn to the accused’s argument that the Bar was required to prove that he
intended to miss court appearances in order to establish a violation of RPC 8.4(a)(4) and that it
failed to do so. As noted, the Bar counters that, because RPC 8.4(a)(4) does not contain an
express mental state requirement, it was not necessary to prove that the accused acted with a
culpable mental state. As an initial matter, we decline the accused’s invitation to read into the
rule an intent element that does not appear in its text. See Claussen, 322 Or at 482 (implicitly
rejecting a similar argument that predecessor rule, former DR 1-102(A)(4), required proof of
intent and stating that “[t]he focus of the rule is on the effect of a lawyer’s conduct on the
administration of justice, rather than on the lawyer’s state of mind when the conduct is
undertaken”); see also In re Marandas, 351 Or 521, 536, 270 P3d 231 (2012) (same); In re
Stauffer, 327 Or 44, 59, 956 P2d 967 (1998) (stating that former DR 1-102(A)(4) “focuses on the
effect of the lawyer’s conduct, not on the lawyer’s intent.”).
However, that conclusion does not require us to embrace the Bar’s assertion that RPC
8.4(a)(4) amounts to a strict liability rule. That is, to say, consistent with the approach we have
taken in Claussen and other cases, that the focus of the rule is on the effect of conduct, not the
accused’s state of mind when the conduct is undertaken, does not necessarily compel the
conclusion that the rule authorizes discipline for faultless conduct. In other words, this court was
not required in Claussen or any subsequent case to decide whether an accused must have a
culpable mental state with respect to engaging in the charged conduct itself, apart from the effect
of such conduct on the administration of justice.
It is not necessary to resolve that issue in this case, because (1) the accused does not
assert that any particular culpable mental state other than intent is necessary to establish a
violation of the rule; and (2) from the facts in the record before us, we find that the accused at
least acted negligently -- and did so repeatedly -- in failing to appear for the docket calls and
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status conference.6 In the Gales and Lockwood matters, the accused admitted that he had
forgotten to contact the court, and he also admitted that he had forgotten to provide the court
with a number at which to contact him. In addition, the accused knew that his office’s phone
system was not functioning properly, thereby depriving the court of an effective means of
contacting him by phone and contributing to his failure to appear in the Burton case. Finally, the
accused negligently failed to make arrangements to avoid the scheduling conflict between two
court appearances that led to his failure to timely appear in the Westfall case. Because clear and
convincing evidence in the record establishes that the accused repeatedly -- and at least
negligently -- failed to appear, we need not decide whether the absence of an express mental
state requirement in the text of RPC 8.4(a)(4) has the effect of imposing “strict liability” for
conduct that violates that rule. The Bar proved by clear and convincing evidence that the accused
engaged in conduct that is prejudicial to the administration of justice. See RPC 8.4(a)(4).
IV. SANCTION
Having determined that the accused violated RPC 8.4(a)(4), we turn to the appropriate
sanction. We first consider the duty violated, the accused’s state of mind, and the actual or
potential injury caused by the accused’s conduct. Kluge, 332 Or at 259; ABA Standard 3.0. We
next determine whether any aggravating or mitigating circumstances exist. Id. Finally, we
consider the appropriate sanction in light of this court’s case law. Id. In determining the
appropriate sanction, our purpose is to protect the public and the courts from lawyers who have
not discharged properly their duties to clients, the public, the legal system, or the profession. See
ABA Standard 1.1.
An exhaustive review of this court’s case law is not necessary to the disposition of this
case and would not benefit the bench, bar, or public. Here, the accused violated his duty to abide
by the legal rules of procedure that affect the administration of justice. ABA Standard 6.0. The
accused’s conduct also caused actual harm to the procedural functioning of the Josephine County
Circuit Court and potential harm to the accused’s clients. In light of those determinations, under
the applicable ABA Standards the presumptive sanction for the accused is a reprimand. See ABA
Standard 6.23.
The trial panel found as aggravating factors that the accused had a prior history of
discipline, had substantial experience in the practice of law, and had not demonstrated remorse
for his conduct, see ABA Standard 9.22(c), (g), (i). We agree. It bears particular emphasis that
the accused has a prior disciplinary history involving the same rule; specifically, he has
previously violated RPC 8.4(a)(4) by failing to appear for a scheduled trial. ABA Standard
9.22(a). The misconduct at issue in this proceeding occurred after the misconduct at issue in

We note that, in construing similarly worded rules of professional conduct, courts in other jurisdictions have held
that a violation may occur when an attorney negligently engages in conduct that is prejudicial to the administration
of justice. See, e.g., In re Clark, 207 Ariz 414, 418, 87 P3d 827, 831 (2004) (concluding that accused lawyer’s
negligent conduct constituted conduct prejudicial to the administration of justice); Fink v. Neal, 328 Ark 646, 655,
945 SW2d 916, 921 (1997) (concluding that accused lawyer was subject to discipline for negligently engaging in
conduct prejudicial to the administration of justice); People v. Mills, 861 P2d 708, 711 (Colo 1993) (finding conduct
prejudicial to the administration of justice when accused lawyer, whether intentionally or negligently, improperly
asserted a lien on his client’s estate proceeds); Florida Bar v. McClure, 575 So 2d 176, 178 (Fla 1991) (finding
conduct prejudicial to the administration of justice when accused lawyer, whether intentionally or negligently,
mismanaged funds to the detriment of estate beneficiaries).
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Carini I, and some of it occurred while the accused was on probation for the prior violations. In
Carini I, the trial panel made the following statement in its written opinion:
“[T]he trial panel admonishes the accused to regard the probation as a final
opportunity, and specifically advises any future [trial] panel evaluating the
conduct of the accused that it should regard the rules violations found in this case
to be serious.”
The accused’s prior disciplinary record weighs in favor of imposing a greater-than-presumptive
sanction. In re Cohen, 330 Or 489, 506, 8 P3d 952 (2000); see also In re Jones, 326 Or 195, 200,
951 P2d 149 (1997) (imposition of sanction for similar prior conduct before accused lawyer
engaged in conduct at issue is significant aggravating factor).
With regard to mitigating factors, we find that the accused did not have a dishonest
motive in failing to appear and in failing to ensure that the court could reach him by telephone,
and that the accused cooperated with the disciplinary proceedings. ABA Standard 9.32(b), (e).
In light of the totality of circumstances, and with particular emphasis on the fact that the
accused has previously been disciplined for violating the same rule at issue in these proceedings,
we conclude that a 30-day suspension is appropriate. Cf. In re Chase, 339 Or 452, 461, 121 P3d
1160 (2005) (30-day suspension appropriate for repeated conduct violating a single disciplinary
rule where both aggravating and mitigating factors are found).
The accused is suspended from the practice of law for 30 days, commencing 60 days
from the date of filing of this decision.
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IN THE SUPREME COURT
OF THE STATE OF OREGON
In re:
Complaint as to the Conduct of
David Herman,
Accused.

)
)
)
)
)
)
)
)

No. 12-111
Trial Panel Opinion

The Oregon State Bar filed a formal complaint in this matter on September 4, 2012. The
Accused filed an answer to the formal complaint on January 22, 2013. The parties submitted trial
memoranda in advance of the scheduled hearing, which took place on August 19 and August 20,
2013. Written closing argument was also timely submitted. The Bar was represented by
Assistant Disciplinary Counsel, Ms. Amber Bevacqua-Lynott. The Accused was represented by
Mr. Lawrence Erwin and was personally present at the hearing.
Nature of Charges and Defenses
The Bar has alleged in one cause of complaint that the Accused:
Dissolved without notice a corporation known as Blue Q and transferred the assets to
himself by making statements that were false constituting conduct that involved dishonesty and
misrepresentation in violation of RPC 8.4(a)(3).
The Accused defends against this charge as follows:
A meeting was held on February 24, 2009 in which a majority of the shareholders voted
to dissolve Blue Q and to try to save the business through a separate entity known as
Carbcert.com, LLC.
The Trial Panel received testimony from the Accused, Mr. William Mane, Mr. Gregory
Mettler, Mr. Richard Alexander and Mr. Alexander Schutfort. The Bar offered exhibits 1 to 95,
l0A and 12A. The Accused offered exhibits 101, 102, 103 and 107. All exhibits were received.
Summary of Undisputed Facts
The Accused has been a member of the Oregon State Bar and the Washington State Bar
Association. (Ex 3). He transferred to inactive status in Oregon in 2003; it is not known when
he became inactive in Washington. He stopped paying bar dues in 2006 in Oregon; it is
unknown when he stopped, if he did, paying dues in Washington. (Ex. 3, Tr. 13-14). His
practice included environmental mediation, land use, land use planning and complex business
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transactions. He had been an officer, director or investor in better than a dozen businesses at the
time of the hearing in this matter. (Ex.3).
Richard Wayne Alexander has worked in construction for some 40 years. (Tr. 209). He
has been self-employed. (Tr. 210). At the time of the hearing in this matter, he had known the
Accused some 20 years. (Tr. 210). Although their legal relationship is in dispute, it is clear they
had worked together on several projects in the past. One of those projects had been the
demolition of a plywood mill. (Tr. 210).
Alexander “Erwin” Schutfort is a geologist who was working in Eugene at the time of the
events at issue here. (Tr. 252). He was employed by Professional Service Industries. (Tr. 255).
These three individuals agreed to form a business called Blue Q Labs, Inc. The purpose
of the business was to design and sell containers that would test the level of formaldehyde in
composite wood products. (Tr. 252). Mr. Alexander was to design and manufacture the testing
chamber. (Tr. 253). Mr. Schutfort designed the software and controller; he also assisted with
sales and marketing. (Tr. 253, 256). The Accused was to handle sales, financial management and
act as corporate counsel. (Tr. 213, 254-255). In that role, the Accused proposed using a dormant
corporation for the new company. (Tr. 253). Mr. Alexander and Mr. Schutfort believed they
were to be equal partners in the venture. (Tr. 254, 213; Ex 95).
In early 2007, the Accused filed Articles of Incorporation for a company called Vintrak
Information Systems, Inc. He was listed as the only director in article 4. The articles indicate
1000 shares were authorized; this record does not indicate to whom they were issued. (Ex. 8) A
Certificate of Amendment was filed March 3, 2008 in which Vintrak Information Systems, Inc.
became Blue Q Labs, Inc. effective March 1, 2008. (Ex. 10). Article 4 lists the Accused, David
Herman, Richard Alexander and Erwin Schutfort. The documents were filed in Nevada. (Ex.
10). Thus, the Accused, Mr. Alexander and Mr. Schutfort were the directors of the new
company. Both Mr. Alexander and Mr. Schutfort believed they were also equal shareholders in
the new business. (Ex. 95).
No stock certificates were ever issued in Blue Q Labs, Inc. (Tr. 214, 258).Because no
shares of stock were distributed at the time Vintrak became Blue Q Labs, the original
shareholder1 ofVintrak retained all of the shares of Blue Q Labs. (Tr. 152-153). There was no
election of officers. (Tr. 214, 258).There was no notice of a shareholder meeting or a meeting of
the officers of the corporation. (Tr. 215, 258).

1

The records do not specifically state who owned all of the shares of Vintrak. Although shares
were authorized, there are no documents to indicate they were issued. (Tr. 169). The tax return
filed for Blue Q Labs, Inc for tax year 2008 listed the Accused as the only shareholder and
indicate he owned 100% of the stock. (Ex 34). The tax return for tax year 2009 contains the
same information. (Ex. 37). The profits were not shared with either Alexander or Schutfort. No
salary or wages were paid for either 2008 or 2009. Ex 34, 37). The most logical inference from
the evidence is all shares were owned by the Accused.
IN RE HERMAN– TRIAL PANEL OPINION
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The product Blue Q was to build was designed to test formaldehyde levels in plywood,
MDF and particle board in order to meet California Air Resources Board standards. (Tr 27).
There is testimony about a large chamber and a small chamber. Blue Q was to design and
manufacture the small chamber to be used for testing and certification purposes.
It appears there was a market for this testing chamber. However, for a number of
reasons, the chambers were not manufactured quickly enough. There is some evidence that the
Accused contacted Mr. Jerry Westphal in late 2008 to provide additional enclosures. These extra
chambers were provided by Superior Steel and Erwin Manufacturing. (Tr. 260-261). It is clear
Mr. Herman did not notify Mr. Alexander he was obtaining chambers from another location.
(Ex. 95).
It is clear from this record that a number of units were sold and money came in to pay for
them. It is also clear that a number were delivered. What is unclear is exactly how many units
were constructed. Nor is it clear how many were delivered or how well they worked.
Alexander and the Accused communicated mostly by phone and in personal visits; the
Accused dropped in to Alexander’s workshop routinely. The Accused and Schutfort
communicated mostly by email.
The Accused stated the three principals were together in Mr. Alexander’s shop on
February 24, 2009. He stated Alexander walked away and refused to talk. He testified he and
Schutfort agreed to dissolve Blue Q Labs, Inc. that day. Neither Mr. Alexander nor Mr.
Schutfort recalls the events in the way described by the Accused. For the reasons noted below,
the Trial Panel does not accept the story told by the Accused; our over all fmding is he is not a
credible witness and reject his version of events.
The Accused filed a Certificate of Dissolution with the office of the Secretary of State for
the State of Nevada on March 14, 2009. He listed himself as President, Secretary, and Treasurer
and as the only Director; he used his Reno, Nevada post office box as his address. He attached a
document entitled “Corporate Resolution Authorizing Dissolution Of The Corporation. That
document asserts a meeting of the Board of Directors was held February 24, 2009. He also
asserted there was a quorum present. The document asserts he had the right to dissolve the
corporation since no shares of stock had been issued. (Ex. 11).
The Accused has admitted Blue Q Labs was dissolved without a meeting of the
shareholders or directors; he further admitted there was no notice of a meeting of the directors or
shareholders. No other director or shareholder attended a meeting in which the dissolution of
Blue Q Labs, Inc. was approved. (Ex. 27, 31). It is the conclusion of the Trial Panel that no
lawful meeting of the directors was held February 24, 2009.2 It is also the conclusion of the Trial
Panel that the Accused had sufficient experience as a business lawyer to know no lawful meeting

2

The Accused admitted shares of stock were not issued to either Alexander or Schutfort. (Tr. 4748). No K-1 was provided to either at the time the tax return was filed. (Tr. 70). Thus, neither
may ever have been a shareholder in Blue Q Labs, Inc. They clearly were Directors.
IN RE HERMAN– TRIAL PANEL OPINION
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took place and the paperwork filed with the Secretary of State constituted a misrepresentation, if
not worse.
While Nevada law may allow directors to make decisions without a formal meeting,
consent minutes are required. There are none in the record and the trial panel concludes none
were prepared. Thus, the citation to NRS 78.235(4) and (5) is unavailing.
There are other problems with the resolution. It does not appear that any By-Laws were
drafted and approved. There are no documents to demonstrate that the Board of Directors
elected the Accused as President. There are no documents to demonstrate the Board of Directors
elected the Accused to be either Secretary or Treasurer. Nor are there any documents to make
the Accused the sole shareholder. Since the amendment listed the three principals as directors, a
valid meeting of that group would be needed to reduce the number of directors.
The resolution noted no stock was issued.3 It is not clear whether he is referring to
Vintrak or Blue Q Labs, Inc. We have found shares were issued in Vintrak, which would make
the Accused the sole shareholder. A contrary finding would result in a finding the Accused
misrepresented the number of shares he owned when he filed tax returns in 2008 and 2009. (Ex.
34, 37). Again, the logical inference from all of the evidence is that the Accused issued stock in
Vintrak; thus, he was the sole shareholder in Blue Q. Since shares were issued, the resolution
filed with the Secretary of State to dissolve Blue Q Labs, Inc contains knowing
misrepresentations of fact.
If the Trial Panel is correct that the Accused was the sole shareholder of Blue Q Labs,
Inc, then he could have dissolved the corporation in his role as sole shareholder. (Tr. 154).
However, there is no evidence he acted in that fashion. We are then left with the paperwork that
was filed in the Secretary of State’s office.
If no share of stock were issued in Vintrak, then the amendment of its articles to rename
the company to Blue Q Labs would be ineffective. (Tr. 170). The Trial Panel finds shares of
stock were issued to the Accused when he owned Vintrak. Consequently, the Trial Panel also
finds the amendment documented in exhibit 10 is effective. As a result, in order to dissolve the
corporation, a valid vote of the Directors was needed. That did not occur.
After the Accused dissolved Blue Q Labs, Inc., he instructed money from sales to be sent
to Equine Management, a company ostensibly owned by the Accused’s wife.4 (Tr. 113-114,
273, Ex. 84, 43, 44). He also closed down the U.S. National Bank account for Blue Q Labs, Inc.
(Ex 95). He cited bank fraud as the reason; however, there is no evidence there ever was bank
fraud. We find this excuse to be a sham, designed to move money from the Blue Q Labs account

3

If no stock were ever issued, the corporation would not have been validly formed in the first
place, under either name. (Tr. 177). The Trial Panel finds Vintrak was validly formed.
4
There is some testimony this company reverted to the Accused through divorce proceedings.
However, as noted above, we do not credit the testimony of the accused. Further, the testimony
from the Accused is not detailed enough, even if believed, to establish the ownership of Equine
Management in February and March, 2009.
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to another. The Accused admitted he did not notify Mr. Alexander he was shutting down the
business or closing the account. Mr. Schutfort denies being told the Blue Q Labs, Inc. account
was being closed. (Ex. 95). We credit his testimony.
Money also went to another company called Carbcert. (Tr. 65).55 The Accused was the
sole owner, director, officer and shareholder of Carbcert.com, LLC. (Tr. 65). The articles of
organization list Donald Manzer as the managing member of the LLC. (Ex. 12). However, the
managing agreement is signed by the Accused as the managing member. (Ex. 12A). The LLC
was dissolved by the end of the year. (Ex 13). There are no documents making the Accused the
managing member. (67-68).
There is testimony regarding Blue Q Labs, LLC; the argument of the Accused describes
this as Blue Q 2. This is a company formed by Mr. Alexander during the summer of 2009, after
he learned Blue Q Labs, Inc. had been dissolved and the bank account was closed. Neither the
Accused nor Mr. Schutfort were members of this LLC. The record does not tell us the status of
that company. This company has no relevance to the actions of the Accused.
The Accused admits not all “corporate niceties” were followed. He infers they need not
be. That is the problem. Those “corporate niceties” are the result of decades of legislative work
and case law handed down by the courts. They govern how corporations are to be set up and
dissolved. They are there to protect shareholders, directors and officers. To describe them as
“corporate niceties” demeans the entire process and reflects an attitude that they are to be
observed only when it is convenient. The rule of law does not work that way. It indicates to the
Trial Panel the Accused uses those “corporate niceties only when it is useful and ignores them
when it is not. Law and ethics do not work that way.
The Trial Panel did not believe the explanation of the Accused and did not find him
credible. The Trial Panel believes the testimony of the Accused is not credible on demeanor
grounds. The Accused rarely looked at either his own counsel or the trial panel when he
answered questions. He acted in a manner that did not evoke trust in what he said. He looked
furtive. He did not answer questions completely or fully, was tangential and provided
unnecessary detail. A good example is provided at pages 20 to 23 of the transcript. His answers
were unnecessarily long, as if the longer he talked, the more likely the questioner would forget
the question. A good example is the question on page 309 of the transcript and the answer that
follows over the next several pages of transcript. He quibbled over unnecessary details. (Tr. Tr.
54-55). Another example is his explanation for why money from Blue Q Labs, Inc. was sent to
Equine Management. (Tr. 331-340).
The Trial Panel understands the right of the Accused to give a full and complete
explanation of the charges against him. However, in judging his credibility in this case, the
length and unnecessary detail presented here crosses the line from explanation to obfuscation and
reflects adversely on his credibility.

5

The role of Carbcert is unclear. There is some evidence the Accused used this business to
finish Blue Q Labs, Inc commitments. It is clear this business was also used to start another
business to provide certification services. (Ex 95).
IN RE HERMAN– TRIAL PANEL OPINION
Practicing Law in Oregon

Page 5
Part 1: 4–25

Chapter 4—The Disciplinary Process: Basics You Need to Know

The testimony of the Accused is neither reliable nor persuasive. There are many
examples where he contradicts himself, as his needs arise. One example is whether he and
Mr. Alexander were business partners, particularly in Santiam Ventures, a project to dismantle
an old plywood mill. He specifically testified that they were not. (Tr. 303). On the other hand,
in a letter to Martha Hicks from September 24, 2003, he stated as follows:
“I have been business partners in a variety of businesses since 1995, including but not
limited to the installation of a large network wireless area network at Port Huememe,
California, reclamation and environmental cleanup of a sawmill, and construction and
restoration of aircraft.” (Ex. 47).
His answer is evasive as noted on pages 14 through 16 of the transcript; he is also tangential. (Tr.
14-17).
Another good example is the discussion of exhibit 10. This is a Certificate of
Amendment that was used to form Blue Q Labs, Inc. They renamed an earlier corporation
known as Vintrak Information Systems, Inc. The sole director of Vintrak was the Accused. (Ex.
8). Exhibit 10 amended the Articles of Incorporation to make the Accused, Alexander and
Schutfort directors of Blue Q Labs, Inc. (Ex 10).The question from Bar Counsel asked if the
three were partners. The first answer was they were members. (Tr. 43). He then said
“principals”. (Tr. 44). When asked if each had an ownership interest in the company, went on
for the next 3 pages, without answering the question. The answer is clearly non-responsive. (Tr.
44-46). He finally admitted there was to be a three way split between the Accused, Schutfort and
Alexander. (Tr. 47). The paperwork does not reflect this arrangement.
We fud Mr. Alexander to be a credible witness. We also find Mr. Schutfort to be a
generally credible witness. We are not convinced his answer regarding the reason he is no
longer working for PSI is correct. However, the Trial Panel did not find that bit of testimony
was sufficient to diminish his over all testimony or challenge his credibility.
Sanction
The Supreme Court has outlined its approach to the determination of a sanction as
follows:
“We first consider the duty violated, the accused’s state of mind, and the actual or
potential injury caused by the accused’s conduct. In re Kluge, 332 Or 251, 259, 27 P3d
102 (2001); ABA Standard 3.0. We next decide whether any aggravating or mitigating
circumstances exist. Kluge, 332 Or at 259. Finally, we consider the appropriate sanction
in light of this court’s case law. Id. In determining the appropriate sanction, our purpose is
to protect the public and the administration of justice from lawyers who have not
discharged properly their duties to clients, the public, the legal system, or the profession.
See ABA Standard 1.1.”
In re Renshaw, 353Or 411, 419, 298 P3d 1216 (2013).
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The Bar has proven by clear and convincing evidence the Accused violated RPC
8.4(a)(3), which states it is professional misconduct for a lawyer to “(3) engage in conduct
involving dishonesty, fraud, deceit or misrepresentation that reflects adversely on the lawyer’s
fitness to practice law.” We have found the Accused filed documents that did not reflect the true
state of the corporation at a time he did not have the authority to dissolve it. We have found the
Accused also closed the bank: account for Blue Q Labs, Inc. without authority. We have also
found the Accused diverted funds that were to go to Blue Q Labs, Inc to Equine Management, a
company he controlled. Finally, we have found some of this money and some assets of Blue Q
Labs, Inc. to a new company called Carbcert. His actions were dishonest and deceitful; the
statements in the documents were false. His actions breached the duty he owed to the directors
of Blue Q Labs, Inc.
We find the Accused acted with intent. While we recognize solving problems among
business partners when a business may be failing is difficult, there are legal and ethical ways to
resolve them. There is a legal framework within to work and, as a lawyer, the Accused would be
the person best suited of the three to know how to resolve these issues legally. Instead, with a
conscious disregard for the rights of Mr. Alexander and Mr. Schutfort, the Accused shut down
the business and worked to make sure any remaining funds were transferred to accounts he
controlled. Further, he set up the business is such a way that benefitted him from a tax
perspective, but was inconsistent with the generally held belief they were all equal partners.
Although some money went to Mr. Alexander and Mr. Schutfort to reimburse them for costs
they advanced, there is no evidence they were ever paid wages. Nor is there any evidence they
received a partnership distribution or advance.6
Although it is unknown whether the business would have eventually turned successful,
that opportunity was removed by the unilateral actions of the Accused. Whether the injury was
actual or potential, injured his partners were. Each had put substantial time into the venture and
it was taken away. The Accused was trusted by Mr. Alexander and Mr. Schutfort and that trust
was violated.
Having found the Accused engaged in conduct that involves dishonesty, deceit and
misrepresentation and having found the Accused acted with intent, the presumptive sanction is
disbarment. ABA Standard 5.11 states disbarment is generally appropriate when a lawyer
engages in any other intentional conduct involving dishonesty, fraud, deceit, or misrepresentation
that seriously adversely reflects on the lawyer’s fitness to practice.
The critical issue is whether the conduct here was so egregious as to “seriously
adversely” affect the Accused’s fitness to practice law. Because the Accused has not been
charged with nor proven to have committed a criminal act, the answer to this question determines
whether the presumptive sanction is disbarment or a reprimand. ABA Standard 5.11, 5.12 and
5.13. The ability to trust your lawyer is at the heart of an attorney-client relationship. While the
Accused did not represent either Mr. Alexander or Mr. Schutfort, because he was a lawyer, they

6

There was an attempt to infer some checks were forged. However, we find there is no evidence
those check were forged by either Mr. Alexander or Mr. Schutfort.
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turned over certain aspects of the business to him and him alone. He violated their trust. There
is nothing in his response to this complaint that indicates he would act any differently if the
occasion presented itself again. Each partner was to be a partner and the paperwork was not
prepared in that fashion. He filed paperwork to dissolve the corporation that contains false
statements. He closed down the bank account without notice. He diverted money from Blue Q
Labs, Inc. to an account he controlled. We find the actions of the Accused seriously and
adversely reflect upon his fitness to practice law.
We tum to aggravating circumstances. We agree the Bar has proven a dishonest or
selfish motive. ABA Standard 9.22(b). The Accused was looking out for himself at the expense
of his compatriots. We also found a refusal to acknowledge the wrongful nature of his conduct.
ABA Standard 9.22(g). The Accused has substantial experience in the practice of law, having
been admitted to the Bar in 1990. ABA Standard 9.22(i).
We do not agree the Bar has proven a pattern of misconduct. ABA Standard 9.22(c).
Any actions he took in other business situations, particularly as they relate to his litigation with
Mr. Alexander, was not pled in the complaint filed in this matter. Nor is there proof of
misconduct. We specifically make no findings in relation to that litigation.
We do not find multiple offenses. ABA Standard 9.22(d). The Bar alleged the Accused
violated only one rule in this matter. While there are several actions that were taken into account
to demonstrate the rule was violated, we have a single course of conduct.
We do not find the Bar has proven indifference to making restitution. ABA Standard
9.220). The Bar has not proven money was owed to either Mr. Alexander or Mr. Schutfort. The
Bar’s own expert did not identify an amount of money that should have been paid to either
person. While the Bar makes that argument, we do not find the testimony of their expert supports
the argument. (Tr. 206). Mr. Schutfort has made no claim against the Accused for money.
We find one mitigating factor. The Accused has not been disciplined in the past.
point.

We next review the case law that is pertinent to this matter. We find several that are on

The Court disbarred a lawyer who engaged in a scheme to obtain full ownership of
jointly owned property. In re Brown, 326 Or 582, 956 P2d 188 (1998). The Court disbarred an
associate attorney who embezzled more than $9,000. In re Murdock, 328 Or 18, 968 P2d 1270
(1998). The Court disbarred an attorney who participated in a sham transaction. In re Grifith,
304 Or 575,748 P2d 86 (1987).
In this case, the dishonest conduct began when the incorporation paperwork did not issue
shares to each partner. It included filing a tax return with the Accused as the only shareholder.
It included filing false documents to dissolve the corporation. It also included closing down the
bank account without notice to his partners and diverting funds of the business to his personal
businesses.
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This is a course of conduct that was designed to divest the partners of the value they
added to the corporation. The Accused must be disbarred.
Findings of Fact
1.

At the time of the events applicable to this matter, the Accused was an inactive
member of the Oregon State Bar who stopped paying bar dues in 2006.

2.

In 2007, the Accused formed a corporation called Vintrak Information Systems;
he listed himself as the sole officer and director. 1000 shares were authorized.

3.

On March 3, 2008, Vintrak became Blue Q Labs, Inc. The articles of
incorporation were modified to indicate the company had three directors, the
Accused, Richard Alexander and Alexander Schutfort.

4.

Richard Alexander and Alexander Schutfort reasonably believed they were
partners with an equal share in the business.

5.

The Accused was the sole shareholder of Blue Q Labs, Inc.; when he prepared the
paperwork to form Blue Q Labs, Inc. he did not prepare the paperwork to provide
the issuance of share of stock to Mr. Alexander or Mr. Schutfort.

6.

On March 14, 2009, the Accused filed a Certificate of Dissolution; he attached a
resolution stating the Board of Directors had voted to dissolve the company at a
properly constituted meeting of the Board. The Accused listed himself as the only
director.

7.

The Certificate of Dissolution and the accompanying Corporate Resolution
contained false and misleading statement; the Accused knew the statements were
false.

8.

The Accused converted the financial assets of Blue Q Labs, Inc. for his own use.

9.

The Accused is not a credible witness; his demeanor was not credible and his
inconsistent statements impeached his testimony.
Conclusions of Law

1.

The Accused violated RPC 8.4(a)(3).

2.

The Accused acted with intent, as that term is used in the ABA Standards for
Imposing Lawyer Sanctions.
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3.

The actions of the Accused seriously adversely reflect upon the Accused’s fitness
to practice law in this state.

4.

The Accused is disbarred.

Dated this 14th day of November 2013.
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WKDW WKH $FFXVHG YLRODWHG 2UHJRQ 5XOHV RI 3URIHVVLRQDO &RQGXFW ³53&´   G  DQG
 G :HIXUWKHUGHWHUPLQHWKDWWKH$FFXVHGVKRXOGEHVXVSHQGHGIURPWKHSUDFWLFHRIODZ
IRUDSHULRGRIGD\V
,1752'8&7,21
7KH &RPSODLQW $ )RUPDO &RPSODLQW ³&RPSODLQW´  ZDV ILOHG RQ 6HSWHPEHU 
DJDLQVWWKH$FFXVHGFODLPLQJYLRODWLRQVRIWKH53&V,QLWVILUVW&DXVHRI&RPSODLQW
WKH%DUFODLPHG WKDW WKH $FFXVHG YLRODWHG 53&  G  VDIHNHHSLQJ DQG UHWXUQLQJ FOLHQW
SURSHUW\  DQG  G  SURWHFWLQJ D FOLHQW¶V LQWHUHVWV XSRQ WHUPLQDWLRQ RI UHSUHVHQWDWLRQ  LQ
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KLVUHSUHVHQWDWLRQRI0V&KHU\LO0DUVK ³0DUVK´ LQFODLPVRIHPSOR\PHQWGLVFULPLQDWLRQ
,QLWVVHFRQG&DXVHRI&RPSODLQWWKH%DUFODLPHGWKDWWKH$FFXVHGYLRODWHG53& G 
VDIHNHHSLQJDQGUHWXUQLQJFOLHQWSURSHUW\  DQG G  SURWHFWLQJ D FOLHQW¶V LQWHUHVWVXSRQ
WHUPLQDWLRQRIUHSUHVHQWDWLRQ LQKLVUHSUHVHQWDWLRQRI0V$P\&UDLJKHDG ³&UDLJKHDG´ LQ
FODLPVRIHPSOR\PHQWGLVFULPLQDWLRQ
7KH%DU¶V0RWLRQDQG2UGHUIRU'HIDXOW7KH$FFXVHGZDVSHUVRQDOO\VHUYHGZLWK
D FRS\ RI WKH &RPSODLQW DQG 1RWLFH WR $QVZHU RQ 1RYHPEHU   $IWHU QRWLFH WKH
$FFXVHG IDLOHG WR ILOH DQ $QVZHU 2Q 'HFHPEHU   WKH %DU PRYHG IRU DQ 2UGHU RI
'HIDXOW2Q-DQXDU\WKH2UGHURI'HIDXOWZDVVLJQHGE\0U5RQDOG:$WZRRG
WKH5HJLRQ&KDLUSHUVRQDQGHQWHUHGZLWKWKH'LVFLSOLQDU\&OHUNRQ-DQXDU\
7KH 2UGHU RI 'HIDXOW IRXQG WKH $FFXVHG LQ GHIDXOW IRU IDLOXUH WR ILOH DQ DQVZHU RU
RWKHUDSSHDUDQFHDQGGHHPHGWUXHWKH&RPSODLQW¶VDOOHJDWLRQV
6DQFWLRQV%ULHILQJ%DVHGXSRQWKH2UGHURI'HIDXOWRQ0DUFKWKH7ULDO
3DQHOUHTXHVWHGWKDWWKHSDUWLHVVXEPLWDQ\DUJXPHQWVUHJDUGLQJDSSURSULDWHVDQFWLRQVWREH
PDGHLQZULWLQJE\$SULOSXUVXDQWWR%5 D DQG K 
7KH %DU VXEPLWWHG LWV 6DQFWLRQV 0HPRUDQGXP RQ $SULO   DORQJ ZLWK
VXSSRUWLQJH[KLELWVDQGWKH'HFODUDWLRQRI/LQQ''DYLV7KH$FFXVHGVXEPLWWHGQRWKLQJ
),1',1*62))$&7
7KH7ULDO3DQHOPDNHVWKHIROORZLQJILQGLQJVRIIDFW
7KH0DUVK0DWWHU²&DVH1R
7KH$FFXVHGXQGHUWRRNWKHOHJDOUHSUHVHQWDWLRQRI0DUVKRQRUDERXW6HSWHPEHU
WRSXUVXHFODLPVRIHPSOR\PHQWGLVFULPLQDWLRQIRUDFRQWLQJHQWIHH0DUVKDGYDQFHGD
UHWDLQHUWRWKH$FFXVHGIRUFRVWV
2Q RU DERXW 0DUFK   WKH $FFXVHG VHWWOHG 0DUVK¶V FODLPV DQG UHFHLYHG
VHWWOHPHQW IXQGV 7KLV FRQFOXGHG WKH PDWWHU IRU ZKLFK 0DUVK KDG KLUHG KLP 7KHUHDIWHU
0DUVK UHSHDWHGO\ DVNHG WKH $FFXVHG WR VHQG KHU WKH IXQGV LQ KLV SRVVHVVLRQ WKDW VKH ZDV
HQWLWOHG WR UHFHLYH 'HVSLWH 0DUVK¶V UHSHDWHG UHTXHVWV WKH $FFXVHG IDLOHG WR SURPSWO\
IRUZDUGWKHIXQGVWRKHU
:KHQ WKH $FFXVHG UHIXVHG WR UHVSRQG WR KHU UHTXHVWV 0DUVK WXUQHG WR WKH %DU IRU
DVVLVWDQFH 7KH &OLHQW $VVLVWDQFH 2IILFH DQG 'LVFLSOLQDU\ &RXQVHO¶V 2IILFH ERWK FRQWDFWHG
WKH $FFXVHG UHSHDWHGO\ DERXW 0DUVK¶V IXQGV 'HVSLWH WKRVH UHSHDWHG UHTXHVWV WKH $FFXVHG
GLG QRW IRUZDUG 0DUVK WKH IXQGV WR ZKLFK VKH ZDV HQWLWOHG XQWLO $XJXVW  ²VL[
PRQWKVDIWHUWKH$FFXVHGVHWWOHG0DUVK¶VFODLPV
7KH&UDLJKHDG0DWWHU²&DVH1R
,Q 6HSWHPEHU  WKH $FFXVHG DJUHHG WR UHSUHVHQW &UDLJKHDG LQ FODLPV RI
HPSOR\PHQWGLVFULPLQDWLRQIRUDFRQWLQJHQWIHH&UDLJKHDGSURYLGHGWKH$FFXVHGZLWK
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IRU FRVWV DW WKDW WLPH DQG WKHQ SURYLGHG KLP ZLWK DQ DGGLWLRQDO  IRU FRVWV RQ RU DERXW
2FWREHU
:KHQ WKH $FFXVHG DJUHHG WR UHSUHVHQW &UDLJKHDG KH PDLQWDLQHG DQ RIILFH LQ 0XOW
QRPDK &RXQW\ 2UHJRQ 2Q 2FWREHU   WKH $FFXVHG ILOHG D FLYLO DFWLRQ RQ &UDLJ
KHDG¶V EHKDOI LQ 0XOWQRPDK &RXQW\ Craighead v. U.S. Bank N.A. 0XOWQRPDK &RXQW\
&LUFXLW&RXUW&DVH1R7KHUHDIWHUWKH$FFXVHGFORVHGKLV0XOWQRPDK&RXQW\
RIILFHDQGGLGQRWLQIRUPWKH0XOWQRPDK&RXQW\&LUFXLW&RXUWWKDWKHKDGFORVHGKLVRIILFH
QRUGLGKHSURYLGHWKHFRXUWZLWKDFKDQJHRIDGGUHVV
2QRUDERXW'HFHPEHUWKH$FFXVHGLQIRUPHG&UDLJKHDGWKDWLIVKHZLVKHGWR
SXUVXH WKH FLYLO DFWLRQ DJDLQVW 86 %DQN VKH QHHGHG WR DGYDQFH DGGLWLRQDO FRVWV $W WKDW
SRLQW &UDLJKHDG LQIRUPHG WKH $FFXVHG WKDW VKH KDG GHFLGHG QRW WR SXUVXH WKH DFWLRQ DQG
WHUPLQDWHGKLVUHSUHVHQWDWLRQ&UDLJKHDGDVNHGWKH$FFXVHGWRDFFRXQWIRUWKHIXQGVVKHKDG
DGYDQFHGDQGUHWXUQWKHXQXVHGIXQGVWRZKLFKVKHZDVHQWLWOHG
7KH $FFXVHG IDLOHG WR SURPSWO\ DFFRXQW IRU WKH IXQGV KH KDG UHFHLYHG IURP
&UDLJKHDGDQGKHIDLOHGWRIRUZDUGWR&UDLJKHDGWKHIXQGVWRZKLFKVKHZDVHQWLWOHG)XUWKHU
WKH $FFXVHG IDLOHG WR QRWLI\ WKH FRXUW WKDW KH QR ORQJHU UHSUHVHQWHG &UDLJKHDG LQ WKH FLYLO
DFWLRQ
,Q-DQXDU\&UDLJKHDGDJDLQUHSHDWHGO\GHPDQGHGWKDWWKH$FFXVHGIRUZDUGWKH
IXQGV WKDW VKH ZDV HQWLWOHG WR UHFHLYH 7KH $FFXVHG LQIRUPHG &UDLJKHDG WKDW KH KDG
HVWLPDWHGWKDWKHKDGVSHQWDERXWWRILOHDQGVHUYHSDSHUVZKLFKOHIWDEDODQFHRI
GXHWRKHU+RZHYHUWKH$FFXVHGQHYHUIXUWKHUDFFRXQWHGWR&UDLJKHDGIRUWKHIXQGVDQGGLG
QRWIRUZDUGDQ\IXQGVWRKHUHYHQDIWHU&UDLJKHDGFRQWDFWHGWKH%DUDQGWKH&OLHQW$VVLV
WDQFH 2IILFH DQG 'LVFLSOLQDU\ &RXQVHO LQTXLUHG RI WKH $FFXVHG DERXW WKH IXQGV DQG DQ
DFFRXQWLQJ
7RGDWHWKH$FFXVHGKDVQHYHUIXOO\DFFRXQWHGIRU&UDLJKHDG¶VIXQGVRUUHWXUQHGWKH
IXQGVWRZKLFKVKHLVHQWLWOHG
',6&866,216$1'&21&/86,2162)/$:
7KH%DUKDVWKHEXUGHQRIHVWDEOLVKLQJWKH$FFXVHG¶VPLVFRQGXFWLQWKLVSURFHHGLQJ
E\ FOHDU DQG FRQYLQFLQJ HYLGHQFH %5  &OHDU DQG FRQYLQFLQJ HYLGHQFH PHDQV WKDW WKH
WUXWKRIWKHIDFWVDVVHUWHGLVKLJKO\SUREDEOHIn re Taylor2U3G
 
7KH %DU¶VIDFWXDODOOHJDWLRQV DJDLQVW WKH$FFXVHG LQWKH &RPSODLQW ZHUH GHHPHG WR
EHWUXHE\YLUWXH RI WKH 2UGHU RI 'HIDXOW SXUVXDQW WR %5  D  In re Magar  2U




3DUDJUDSKRIWKH&RPSODLQWDOOHJHVWKDWWKHDGGLWLRQDOIXQGVIRUFRVWVZHUHDGYDQFHGRQ2FWREHU
+RZHYHUWKDWKDVWREHDW\SRJUDSKLFDOHUURUJLYHQWKHWLPHOLQHRIWKHRWKHUHYHQWVDOOHJHG7KDWW\SRJUDSKLFDO
HUURUKDVQRLPSDFWRQWKH7ULDO3DQHO¶VGHFLVLRQ
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±  3G    In re Kluge  2U   3G    +RZHYHU WKH
7ULDO 3DQHO VWLOO QHHGHG WR GHFLGH ZKHWKHU WKH IDFWV GHHPHG WUXH E\ YLUWXH RI WKH GHIDXOW
FRQVWLWXWHYLRODWLRQVRIWKHGLVFLSOLQDU\UXOHVDQGLIVRZKDWVDQFWLRQVPD\EHDSSURSULDWH
See In re Koch2U3G  see also In re Kluge supra GHVFULELQJWKH
WZRVWHSSURFHVV 
:HZLOOGLVFXVVWKHFDXVHVRIFRPSODLQWLQJURXSVEDVHGRQWKH53&VWKDWZHUHWKH
VXEMHFWRIWKHYLRODWLRQDVIROORZV
7KH$FFXVHG9LRODWHG53& G DQG G LQ%RWKWKH0DUVKDQG&UDLJKHDG
0DWWHUV
53& G SURYLGHVWKDWRQFHDODZ\HUUHFHLYHVIXQGVRURWKHUSURSHUW\WRZKLFK
DFOLHQWLVHQWLWOHGWKHODZ\HUVKDOOSURPSWO\QRWLI\WKHFOLHQWDQG³>V@KDOOSURPSWO\GHOLYHUWR
WKHFOLHQWRUWKLUGSHUVRQDQ\IXQGVRURWKHUSURSHUW\WKDWWKHFOLHQWRUWKLUGSHUVRQLVHQWLWOHG
WR UHFHLYH DQG XSRQ UHTXHVW E\ WKH FOLHQW RU WKLUG SHUVRQ VKDOO SURPSWO\ UHQGHU D IXOO
DFFRXQWLQJUHJDUGLQJVXFKSURSHUW\´
53&  G  SURYLGHV WKDW ³8SRQ WHUPLQDWLRQ RI UHSUHVHQWDWLRQ D ODZ\HU VKDOO WDNH
VWHSV WR WKH H[WHQW UHDVRQDEO\ SUDFWLFDEOH WR SURWHFW D FOLHQW¶V LQWHUHVWV VXFK DV JLYLQJ
UHDVRQDEOHQRWLFHWRWKHFOLHQWDOORZLQJWLPHIRUHPSOR\PHQWRIRWKHUFRXQVHOVXUUHQGHULQJ
SDSHUVDQGSURSHUW\WRZKLFKWKHFOLHQWLVHQWLWOHGDQGUHIXQGLQJDQ\DGYDQFHSD\PHQWRIIHH
RU H[SHQVH WKDW KDV QRW EHHQ HDUQHG RU LQFXUUHG 7KH ODZ\HU PD\ UHWDLQ SDSHUV SHUVRQDO
SURSHUW\DQGPRQH\RIWKHFOLHQWWRWKHH[WHQWSHUPLWWHGE\RWKHUODZ´
7KH7ULDO3DQHOFRQFOXGHGWKDWWKH$FFXVHGYLRODWHG53& G LQERWKWKH0DUVK
DQG&UDLJKHDGPDWWHUV,QWKH0DUVKPDWWHUWKH$FFXVHGUHFHLYHGVHWWOHPHQWIXQGVWRZKLFK
KLVFOLHQWZDVHQWLWOHG\HWIDLOHGWRIRUZDUGWKRVHIXQGVWR0DUVKXQWLOWKUHHPRQWKVODWHUDQG
RQO\ DIWHU 0DUVK HQJDJHG LQ VXEVWDQWLDO HIIRUWV WKDW VKH VKRXOG QRW KDYH EHHQ UHTXLUHG WR
PDNH7KHIDLOXUHWRSURPSWO\GHOLYHUIXQGVWRDFOLHQWYLRODWHV53& G In re Synder
 2U    3G    ODZ\HU YLRODWHG 53&  G  ZKHQ KH IDLOHG WR
SURPSWO\GHOLYHUWRWKHFOLHQWDIWHUWKHFOLHQWKDGUHTXHVWHGSURSHUW\WRZKLFKWKHFOLHQWZDV
HQWLWOHG  In re Koch  2U DW  %DU¶V DOOHJDWLRQ LQ FRPSODLQW WKDW ODZ\HU KHOG FOLHQW
IXQGV IRU SURWUDFWHG SHULRG DIWHU WKH UHSUHVHQWDWLRQ FRQFOXGHG ZDV VXIILFLHQW WR HVWDEOLVK
YLRODWLRQRI53& G 
7KH$FFXVHGDOVRYLRODWHG53& G LQWKH&UDLJKHDGPDWWHUZKHQKHIDLOHGWR
SURPSWO\DFFRXQWIRUWKHIXQGVWKDW&UDLJKHDGKDGDGYDQFHGIRUFRVWVDQGKDVQHYHULQIDFW
DFFRXQWHGIRUVXFKFRVWV
7KH 7ULDO 3DQHO FRQFOXGHG WKDW WKH $FFXVHG YLRODWHG 53&  G  LQ ERWK PDWWHUV
DOVR,QWKH0DUVKPDWWHUWKH$FFXVHG¶VUHSUHVHQWDWLRQRI0DUVKHQGHGZKHQKHVHWWOHGDQG
FRQFOXGHGKHUHPSOR\PHQWGLVFULPLQDWLRQPDWWHU,QYLRODWLRQRI53& G WKH$FFXVHG
IDLOHGWRWDNHUHDVRQDEOHVWHSVDIWHUKLVUHSUHVHQWDWLRQFRQFOXGHGWRSURWHFW0DUVKLQWKDWKH
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GLGQRWVXUUHQGHUWKHVHWWOHPHQWIXQGVKLVFOLHQWZDVHQWLWOHGWRUHFHLYHIn re Balocca2U
3G   ILQGLQJYLRODWLRQXQGHUIRUPHU'5 $  ZKHUHODZ\HU
IDLOHGWRGHOLYHUUHIXQGWRFOLHQWSURPSWO\XSRQFORVLQJWKHFOLHQW¶VILOH 
,Q WKH &UDLJKHDG PDWWHU WKH $FFXVHG YLRODWHG WKH UXOH ZKHQ KH GLG QRW QRWLI\ WKH
FRXUWWKDWKHKDGFORVHGKLVRIILFHLQ0XOWQRPDK&RXQW\IDLOHGWRSURYLGHWKHFRXUWZLWKD
FKDQJHRIDGGUHVVDQGGLGQRWUHIXQG&UDLJKHDG¶VIXQGVIRUFRVWVWKDWKDGQRWEHHQLQFXUUHG
In re Fadeley  2U    3G    ODZ\HU¶V IDLOXUH WR SURPSWO\ UHIXQG
XQHDUQHGIHHVZKHQWKHODZ\HUFOLHQWUHODWLRQVKLSHQGHGYLRODWHGIRUPHU'5 $  
6$1&7,21
,QIDVKLRQLQJDVDQFWLRQWKH2UHJRQ6XSUHPH&RXUWUHIHUVWRWKH$%$Standards for
Imposing Lawyer Sanctions HG  ³Standards´ DQG2UHJRQFDVHODZIn re Eakin
2U3G  In re Biggs2U3G  
$

$%$Standards$SSOLHGWR7KLV&DVH

7KH Standards UHTXLUH DQ DQDO\VLV RI IRXU IDFWRUV E\ WKH 7ULDO 3DQHO   WKH HWKLFDO
GXW\ YLRODWHG   WKH DWWRUQH\¶V PHQWDO VWDWH   WKH DFWXDORU SRWHQWLDO LQMXU\ DQG   WKH
H[LVWHQFHRIDJJUDYDWLQJDQGPLWLJDWLQJFLUFXPVWDQFHVStandardsIn re Jackson
2U    3G    In re Knappenberger  2U    3G 
 7KH7ULDO3DQHODQDO\]HVWKHILUVWWKUHHIDFWRUVDQGUHDFKHVDSUHVXPSWLYHVDQFWLRQ
7KDW VDQFWLRQ FDQ WKHQ EH DGMXVWHG E\ WKH 7ULDO 3DQHO XQGHU WKH Standards EDVHG XSRQ WKH
SUHVHQFHRIDJJUDYDWLQJRUPLWLJDWLQJFLUFXPVWDQFHVIn re Jackson2UDW)LQDOO\
WKH7ULDO3DQHOHYDOXDWHGZKHWKHUWKHVDQFWLRQLVFRQVLVWHQWZLWK2UHJRQFDVHODZId


'XWLHV9LRODWHG7KHPRVWLPSRUWDQWHWKLFDOGXWLHVDUHWKRVHREOLJDWLRQVWKDWD
ODZ\HURZHVDFOLHQWStandardsS7KH$FFXVHGYLRODWHGKLVGXW\WRGHDO
ZLWKFOLHQWSURSHUW\Standards 7KH$FFXVHGDOVREUHDFKHGGXWLHVRZHG
DV D SURIHVVLRQDO E\ IDLOLQJ DIWHU KLV HPSOR\PHQW ZDV WHUPLQDWHG WR WDNH
UHDVRQDEOHVWHSVWRSURWHFWKLVFOLHQWVStandards 



0HQWDO 6WDWH 7KH Standards UHFRJQL]H WKUHH PHQWDO VWDWHV LQWHQWLRQDO
NQRZLQJ DQG QHJOLJHQW $ ODZ\HU DFWV LQWHQWLRQDOO\ E\ DFWLQJ ZLWK WKH
FRQVFLRXVREMHFWLYHRUSXUSRVHRIDFFRPSOLVKLQJDSDUWLFXODUUHVXOW$ODZ\HU
DFWVNQRZLQJO\E\EHLQJFRQVFLRXVO\DZDUHRIWKHQDWXUHRUFLUFXPVWDQFHVEXW
ZLWKRXW KDYLQJ D FRQVFLRXV REMHFWLYH WR DFFRPSOLVKLQJ D SDUWLFXODU UHVXOW $
ODZ\HUDFWVQHJOLJHQWO\E\IDLOLQJWRKHHGDVXEVWDQWLDOULVNWKDWFLUFXPVWDQFHV
H[LVW RU D UHVXOW ZLOO IROORZ LQ FLUFXPVWDQFHV LQ ZKLFK WKH IDLOXUH LV D
GHYLDWLRQIURPWKHVWDQGDUGRIFDUHWKDWDUHDVRQDEOHODZ\HUZRXOGH[HUFLVHLQ
WKHVLWXDWLRQStandardsSS



7KH7ULDO3DQHOILQGVWKDWWKH$FFXVHG¶VFRQGXFWZDVDWILUVWQHJOLJHQWWKHQ
NQRZLQJ DQG ILQDOO\ LQWHQWLRQDO ,QLWLDOO\ WKH $FFXVHG NQHZ WKDW KH KDG
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FRQFOXGHG WKH 0DUVK PDWWHU DQG WKDW VHWWOHPHQW IXQGV ZHUH UHTXLUHG WR EH
IRUZDUGHG WR 0DUVK 7KH $FFXVHG DFNQRZOHGJHG WKDW KH RZHG &UDLJKHDG D
UHIXQGRIXQHDUQHGIXQGVWKDWVKHKDGDGYDQFHGDQGWKHUHIRUHWKDWWKHIXQGV
ZHUH UHTXLUHG WR EH IRUZDUGHG WR KHU ,Q HDFK PDWWHU WKH $FFXVHG ZDV
UHPLQGHG RI KLV REOLJDWLRQV E\ QXPHURXV FRQWDFWV IURP WKH FOLHQWV DQG WKH
%DU7KH$FFXVHGZDVDZDUHWKDWKHZDVQRWIXOILOOLQJKLVGXWLHVHYHQLIKHGLG
QRWLQWHQWLRQDOO\IDLOWRFDUU\WKHPRXWDWWKHRXWVHW
$VWLPHZHQWRQWKH$FFXVHG¶VIDLOXUHWRDFWEHFDPHNQRZLQJRULQWHQWLRQDO
$VWKHFRXUWIRXQGLQKochDODZ\HUDFWVNQRZLQJO\ZKHQDFOLHQW¶VUHSHDWHG
UHTXHVWV SXW WKH ODZ\HU RQ QRWLFH WKDW WKH ODZ\HU LV IDLOLQJ WR FDUU\ RXW WKH
ODZ\HU¶VGXWLHVIn re Koch 2UDW$ODZ\HU¶VFRQWLQXHGIDLOXUHWRDFW
ZLOOHYHQWXDOO\VXSSRUWWKHLQIHUHQFHWKDWWKHODZ\HU¶VIDLOXUHLVLQWHQWLRQDOIn
re Sousa  2U    3G    ³$ IDLOXUH WR DFW FDQ EH
FKDUDFWHUL]HG DV LQWHQWLRQDO UDWKHU WKDQ DWWULEXWHG WR PHUH QHJOHFW RU
SURFUDVWLQDWLRQ LI WKH ODZ\HU IDLOV WR DFW RYHU D VLJQLILFDQW SHULRG RI WLPH
GHVSLWHWKHXUJLQJRIWKHFOLHQWDQGWKHODZ\HU¶VNQRZOHGJHRIWKHSURIHVVLRQDO
GXW\WRDFW´  FLWLQJIn re Loew2U±3G  LQ
ZKLFKDRQH\HDUSHULRGZDVIRXQGVXIILFLHQWWRLQIHUDQLQWHQWLRQDOIDLOXUHWR
DFW 

%



$FWXDO RU 3RWHQWLDO ,QMXU\ 8QGHU WKH Standards WKH LQMXULHV FDXVHG E\ D
ODZ\HU¶V SURIHVVLRQDO PLVFRQGXFW PD\ EH HLWKHU DFWXDO RU SRWHQWLDO In re
Williams  2U    3G    ³>$@Q LQMXU\ QHHG QRW EH
DFWXDOEXWRQO\SRWHQWLDOLQRUGHUWRVXSSRUWWKHLPSRVLWLRQRIDVDQFWLRQ´ 
Standards S



,Q WKLV FDVH WKHUH LV VLJQLILFDQW DFWXDO LQMXU\ DV WKH FOLHQWV ZHUH GHSULYHG RI
WKHLUIXQGV²LQ0DUVK¶VFDVHIRUDVXEVWDQWLDOSHULRGRIWLPH,Q&UDLJKHDG¶V
FDVHWKHFOLHQWKDVQHYHUUHFHLYHGWKHUHIXQGWRZKLFKVKHLVHQWLWOHGIURPWKH
$FFXVHG

3UHVXPSWLYH6DQFWLRQ

6XVSHQVLRQLVJHQHUDOO\DSSURSULDWHZKHQDODZ\HUNQRZVRUVKRXOGNQRZWKDWKHLV
GHDOLQJ LPSURSHUO\ ZLWK FOLHQW SURSHUW\ DQG FDXVHV LQMXU\ WR D FOLHQW Standards 
6XVSHQVLRQLVDOVRJHQHUDOO\DSSURSULDWHZKHQDODZ\HUNQRZLQJO\HQJDJHVLQFRQGXFWWKDWLV
DYLRODWLRQRIDGXW\RZHGDVDSURIHVVLRQDODQGFDXVHVLQMXU\WRDFOLHQWWKHSXEOLFRUWKH
OHJDOV\VWHPStandards 
7KH 7ULDO 3DQHO QH[W H[DPLQHV ZKHWKHU DJJUDYDWLQJ RU PLWLJDWLQJ FLUFXPVWDQFHV
MXVWLI\DQDGMXVWPHQWRIWKHSUHVXPSWLYHVDQFWLRQ
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&

$JJUDYDWLQJ&LUFXPVWDQFHV


3ULRU'LVFLSOLQDU\+LVWRU\²Standards  D 



,Q'HFHPEHUWKH$FFXVHGZDVVXVSHQGHGIRUGD\VEDVHGRQDILQGLQJ
RIPLVFRQGXFWFRPPLWWHGLQ$UL]RQDZKHUHKHLVDOVROLFHQVHG,QWKDWPDWWHU
OLNHWKHVHWKH$FFXVHGIDLOHGWRSURSHUO\DFFRXQWIRUFOLHQWIXQGVDQGIDLOHGWR
FDUU\ RXW KLV SURIHVVLRQDO GXWLHV XSRQ WKH WHUPLQDWLRQ RI KLV HPSOR\PHQW
%HFDXVH WKDW VDQFWLRQ ZDV LPSRVHG DIWHU WKH PLVFRQGXFW LQ WKH SUHVHQW
PDWWHUVWKH7ULDO3DQHOJLYHVLWOHVVZHLJKW



3DWWHUQRI0LVFRQGXFW²Standards  F 



7KH $UL]RQD GLVFLSOLQH DQG WKH SUHVHQW PDWWHUV GHPRQVWUDWH D SDWWHUQ E\ WKH
$FFXVHGRIGLVUHJDUGLQJGXWLHVWRFOLHQWVWRSURSHUO\DFFRXQWIRUDQGGHOLYHU
FOLHQW IXQGV DQG WR SURWHFW FOLHQWV XSRQ WKH WHUPLQDWLRQ RI WKH $FFXVHG¶V
HPSOR\PHQW



6XEVWDQWLDO([SHULHQFHLQWKH3UDFWLFHRI/DZ²Standards  L 



7KH $FFXVHG ZDV DGPLWWHG WR WKH SUDFWLFH RI ODZ LQ $UL]RQD LQ  7KH
$FFXVHG ZDV DGPLWWHG UHFLSURFDOO\ LQ 2UHJRQ LQ  *LYHQ WKDW OHYHO RI
H[SHULHQFH WKH $FFXVHG¶V IDLOXUH WR FRPSO\ ZLWK IXQGDPHQWDO GXWLHV
UHJDUGLQJFOLHQWSURSHUW\LVLQH[FXVDEOH

7KH7ULDO3DQHOILQGVQRPLWLJDWLQJFLUFXPVWDQFHV
'

2UHJRQ&DVH/DZ

,QIn re KochWKHFRXUWVXVSHQGHGDODZ\HUIRUGD\VIRUVLPLODUIDLOXUHVLQWZR
FOLHQWPDWWHUVDFFRPSDQLHGE\DIDLOXUHWRFRPPXQLFDWHZLWKWKHFOLHQWVGXULQJWKHSHULRGRI
WKH ODZ\HU¶V UHSUHVHQWDWLRQ DQG D IDLOXUH WR UHVSRQG WR GLVFLSOLQDU\ LQTXLULHV :KLOH WKH
$FFXVHGLVQRWFKDUJHGZLWKIDLOLQJWRFRPPXQLFDWHRUUHVSRQGWRGLVFLSOLQDU\LQTXLULHVKLV
YLRODWLRQV RI KLV GXWLHV UHJDUGLQJ FOLHQW IXQGV DQG WKH WHUPLQDWLRQ RI UHSUHVHQWDWLRQ DUH
HJUHJLRXV²KHKDVQHYHUUHIXQGHGWKHIXQGVRZHGWR&UDLJKHDG:KLOHVLJQLILFDQWPLWLJDWLQJ
IDFWRUVH[LVWHGLQKochVXFKIDFWRUVDUHDEVHQWKHUH
&RQVLGHULQJ WKH $FFXVHG¶V FRQGXFW DQG WKH DJJUDYDWLQJ IDFWRUV WKH 7ULDO 3DQHO
FRQFOXGHVWKDWVRPHSHULRGRIVXVSHQVLRQLVDSSURSULDWH
6DQFWLRQV DUH LQWHQGHG WR SURWHFW WKH SXEOLF DQG XSKROG WKH GLJQLW\ UHVSHFW DQG
LQWHJULW\RIWKHSURIHVVLRQDQGDUHQRWGHVLJQHGWRSHQDOL]HWKHDFFXVHGODZ\HUIn re Stauffer
 2U    3G    In re Kimmell  2U    3G   
$SSURSULDWH GLVFLSOLQH DOVR GHWHUV XQHWKLFDO FRQGXFW In re Kirkman  2U   
3G  
$IWHU HYDOXDWLQJ WKH $%$ Standards WKH IDFWRUV LQ WKLV FDVH DQG 2UHJRQ FDVH ODZ
WKH7ULDO3DQHOFRQFOXGHVDVXVSHQVLRQRIGD\VZDVWKHDSSURSULDWHVDQFWLRQ
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',6326,7,21
7KH$FFXVHGVKDOOEHVXVSHQGHGIURPWKHSUDFWLFHRIODZIRUDSHULRGRIGD\V
'$7('WKLVWKGD\RI0D\
V&RXUWQH\&'LSSHO

&RXUWQH\&'LSSHO
26%1R
7ULDO3DQHO&KDLUSHUVRQ

V)UDQN-:HLVV


)UDQN-:HLVV
26%1R
7ULDO3DQHO0HPEHU

V9LUJLQLD$QQH6\PRQGV 
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Helpful Resources
1. District Court's Website: www.ord.uscourts.gov.
2. Information for Attorneys: http://ord.uscourts.gov/index.php/attorneys.
• E-Filing.
• Local Rules.
• Forms (including the stipulated protective orders, mentioned below).
• Practice Tips.
• Court Fees.
3. Online CM/ECF User Manual: https://ord.uscourts.gov/index.php/cm-ecf-usermanual-all?tmpl=component&print=1
• Instructions for e-filing.
4. OSB Legal Publications: Federal Civil Litigation in Oregon (but last updated in 2009).
Available at osbar.org.
• General reference manual for various areas of state and federal law.
Case Filing and Initial Conferences

1. Divisions
a. Portland, Eugene, Pendleton, and Medford.
b. Identify the division where "divisional venue" lies in the caption of the
complaint.
c. "Divisional venue" means the division of the court in which:
i. A substantial part of the events or omissions giving rise to the claim
occurred; or
ii. A substantial part of the property that is the subject of the action is
situated. LR 3-2.

2. Electronic Filing
a. "Case initiating documents" must be filed electronically with the court, unless
the attorney is not a "registered user." LR 5-1.
b. Counsel must file a civil cover sheet, form JS-44. LR 3-4, Practice Tip 1.
c. Checking the JURY DEMAND box on the JS-44 Civil Cover Sheet does not
constitute a valid jury demand under LR 38 or Fed R Civ P 38(b). LR 3-4,
Practice Tip 2.
d. The words DEMAND FOR JURY TRIAL must be included on the last line of the
document title of any jury demand filed under Fed R Civ P 38(b). LR 38-1.
e. Filing deadline is 11:59 p.m. LR 5-3.
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3. Service of Pleadings
a. Service of pleadings is complete upon the transmission of the "Notice of
Electronic Filing." LR 5-4.
b. Rule Change: Removal of additional 3-days response time for electronic
service: There have been some recent amendments to the FRCP, FRAP, and local
district court rules in Oregon as noted below.
1) Fed R Civ P 6(d) is amended to remove service by electronic means
under Rule 5(b)(2)(E) from the modes of service that allow three added
days to act after being served.
2) Fed R App P 26(c) is amended to remove service by electronic means
under Rule 25(c)(1)(D) from the modes of service that allow three added
days to act after being served.
3) As of March 1, 2017 USDC of Oregon has amended Local Rule 6 as
follows: "Local Rule 6 has been eliminated due to amendments to
Fed. R. Civ. P. 6(d). Under amended Fed. R. Civ. P. 6(d), three days will
no longer be added to the response when service is by electronic
means.
4. Scheduling Orders
a. Opposing parties must hold an initial conference of counsel under Fed R Civ P
26(f) for discovery planning within 30 days after all defendants file a responsive
pleading or motion under Fed R Civ P 12. LR 26.1.
b. After the conference of counsel, the lawyers must contact the assigned judge's
courtroom deputy to set a Fed R Civ P 16(b) scheduling and planning conference.
LR 16.2.
c. At the Rule 16(b) conference, lawyers must be prepared to discuss their
discovery plan to the court. LR 16-2.
d. Following the scheduling and planning conference, the court will typically issue
an order setting deadlines for completing discovery, filing dispositive motions,
exchanging expert witness disclosure reports, and other pretrial filings.
e. Once the schedule is set, the parties cannot stipulate to extend any deadline in
the court's discovery and scheduling orders. LR 29.1. If a party wants to modify
these deadlines, the lawyer must show:
i. Good cause why the deadlines should be modified;
ii. Effective prior use of time;
iii. A suggested new date for the deadline in question; and
iv. An assessment of the effect of the proposed extension on other existing
deadlines, settings, or schedules. LR 16.3(a).
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5. December 1, 2015 Rule Amendments Intended to Speed Up Cases:
a. Under amended Fed R Civ P 4(m): the court must dismiss an action if the
complaint is not served within 90 days, shortening the period from the old rule,
which allowed 120 days to serve a complaint.
b. Revised Fed R Civ P 16(b)(2) shortens the period to issue a case management
order to 90 days (the old rule provided for 120 days).
i. Rule 16(b)(3) was amended to add preservation of documents and lists
topics that judges may address in their case management orders.
ii. Rule 16(b)(3)(B)(v) was amended to encourage pre-motion conferences
for discovery disputes and allows a case management order to require
that: “. . . before moving for an order relating to discovery, the movant
must request a conference with the court." This amendment is intended
to decrease the amount of time spent on discovery motions.
Discovery

1. Initial Disclosures
a. Initial disclosures can generally be waived by the parties. LR 26-2.
b. Protocols for Employment Cases: In initial discovery for employment cases
alleging adverse actions:
i. Plaintiff and defendant must disclose certain information and produce
certain documents related to the employment relationship and
termination. LR 26-7:
c. E-Discovery in Patent Cases: A model order streamlines the discovery of
electronically stored information in patent cases (link provided in the online
version of LR 26-6).
i. The model order can be modified if the parties agree or one party
shows good cause.
ii. The model order generally excludes metadata and limits e-mail
production to specific issues, custodians, and search terms.
iii. Inadvertent production of privileged documents under the model order
does not waive the privilege.
2. 2015 Rule Change: New Proportionality Rule
a. Amended Fed R Civ P 26(b)(1) adds language that party is entitled to
discovery that is relevant to claims and defenses and "proportional to the
needs of the case . . . "
i. Factors considered in determining whether discovery request is
"proportional" to needs of the case:
a. The importance of the issues at stake in the case;
b. The amount in controversy;
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c.
d.
e.
f.

The parties’ relative access to relevant information;
The parties’ resources;
The importance of the discovery in resolving the issues; and
Whether the expense of the proposed discovery outweighs the
likely benefit.
b. Amended Fed R Civ P 34(b)(2): changes the rule to require party responding
to discovery request to:
i.
state objection “with specificity”;
ii. state specifically when material will be made available; and
iii. state clearly if materials are being withheld on the basis of an objection.

3. Sanctions for Failure to Preserve Electronically Stored Information.
a. Amendments to Fed R Civ P 37(e):
i. The rule has been re-written to place limits on spoliation sanctions (but
does not address trigger of duty to preserve or the scope of that duty).
ii. Amended to permit curative measures upon finding of prejudice.
iii. Amended to permit adverse inference instruction, dismissal, or default
only upon a finding that the party who failed to preserve did so "with the
intent to deprive another party of the information's use in the litigation."
4. Protective Orders
a. The District of Oregon provides two form stipulated protective orders:
i. The first-tier protective order includes only a "confidential"
designation.
ii. The second-tier protective order includes a "confidential" and
"attorneys' eyes only" designation. LR 26-4 (Practice Tip)
b. The court recommends that you use one of these protective orders unless
you have a very good reason to modify them.

5. Motions
a. All motions, other than motions for temporary restraining orders, must
contain the certification that the parties conferred and attempted to resolve
the dispute, as required by LR 7.1.
i. Practice Tip 1 LR 7-1: The conferral requirements of LR 7-1 are broader
than those established in Fed R Civ P 37(a)(1), which deals only with
motions to compel discovery.
b. The moving party in a discovery motion may not file a reply, unless
specifically directed to do so by the court. LR 26-3(c).
c. Parties may contact the assigned judge to set a telephone conference to
resolve any discovery problems. LR 26.3(f).
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6. Motions to Compel
a) Motions to compel are subject to the requirements of LR 26-3 related to motion
title, word-count or page limits, replies, calendaring, pre-filing conferences, and
certifications of conferral. LR 37-1.
b) If the judge included a requirement in the case management order pursuant to
Fed R Civ P 16(b)(3)(B) that the parties must have a court conference before
filing a motion to compel, the moving party must request this conference with
the Court by contacting the judge's courtroom deputy. Practice Tip LR 26-3.
c) Time limits to comply with motions to compel: unless otherwise directed by the
court, the party against whom an order to compel has been entered must comply
with the order within 14 days after the order is entered. LR 37-2.
7. Stipulations
a. Parties cannot agree to extend any deadlines established by the case
scheduling order; any filing deadline established by the court, the local rules,
or the federal rules; any court-scheduled conference; the pretrial order date;
or the trial date. LR 29.1. Only a court order can alter these deadlines.
Motions for Summary Judgment

1. Parties must support factual positions with citations to the record. LR 56-1(a).
a. The parties no longer need to file a separate concise statement of material fact.
2. Parties may assert evidentiary objections in a response or reply memorandum; it is not
necessary to file a separate motion to strike. LR 56-1(b).
a. If the nonmoving party makes an evidentiary objection in the response
memorandum, the moving party may address the objection in its reply. The
nonmoving party cannot file any additional briefing on its evidentiary objection.
LR 56-1(b).
b. If the moving party raises an evidentiary objection in its reply, the nonmoving
party has seven days to address the objection in a surreply. The moving party
cannot file any additional briefing on its evidentiary objection. LR 56-1(b).
3. Motions for summary judgment are subject to the conferral requirement and
certification provisions of LR 7.1, as are evidentiary objections raised in a response or
reply memorandum. LR 7.1 and 56-1(b).
Trial

1. Parties must submit a proposed pretrial order, unless the parties consent otherwise,
subject to the court's approval. LR 16-5. It should contain:
a. The nature of the action;
b. Whether the trial will be by jury or not;
c. All agreed facts and disputed facts;
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d. A statement of each claim/defense;
e. Amendments to the pleadings.
2. Magistrate judges may conduct trial if the parties consent and may be able to set earlier
and firmer trial dates. LR 73-1 and LR 73-2. Parties are encouraged to consent to
magistrates.
Professionalism

1. Statement of Professionalism must be adhered to by all attorneys admitted to practice
in the District of Oregon. LR 83-7.
a. The Statement of Professionalism sets forth 14 "general guidelines" for practice.
2. Counsel must notify the court if, for example, counsel is suspended/disbarred by any
court or is convicted of a felony. LR 83-6.
3. Counsel must cooperate and be courteous with each other in all phases of litigation.
The court can impose sanctions if it finds that counsel has been unreasonable in not
accommodating the legitimate requests of opposing counsel. The court can also
consider the lack of cooperation in attorney fee awards. LR 83-8.
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The 4 Major Changes to the Federal Rules of Civil Procedure Effective Dec. 1, 2015
Gregory P. Joseph*
1. Narrower Scope of Discovery. Discovery is confined to matters (i) “relevant to any
party’s claim or defense” and (ii) “proportional to the needs of the case.” (Rule 26(b)(1))
Ɣ Reasonably-Calculated Language Deleted. The sentence formerly providing
that “Relevant information need not be admissible at the trial if the discovery
appears reasonably calculated to lead to the discovery of admissible evidence”
has been deleted, with the note that it was never intended to define the scope of
discovery. (It was originally added in 1946 to solve a specific problem — parties
were objecting in depositions to relevant questions on the ground that the answers
would not be admissible at trial — but took on a life of its own over the years.)
2. Early Rule 34 Requests. Requests for production or inspection may be served within 21
days of the service of the summons and complaint (i) by any party on the served
defendant and (ii) by the served defendant on the plaintiff or any other served party
(which could include third-party defendants or additional counterclaim defendants whom
the defendant has promptly served). (Rule 26(d)(2)(A))
Ɣ These requests are considered served at the time of the Rule 26(f) conference.
(Rule 26(d)(2)(B))
3. Responses to Rule 34 Requests. No more boilerplate objections or vague pledges.
Ɣ Specific Objections. The response to each item of a Rule 34 request must “state
with specificity the grounds for objecting to the request, including the reasons”
(Rule 34(b)(2)(B))
Ɣ Specific Deadline for Production. Production must be completed “no later than
the time for inspection specified in the request or another reasonable time
specified in the response” (Rule 34(b)(2)(B)) Determining “another reasonable
time” could be challenging, especially if the Rule 34 request is made early, under
Rule 26(d)(2)(A). Amendment of responses is likely to become common.
Ɣ Specificity as to Whether Production Is Being Withheld. “An objection must
state whether any responsive materials are being withheld on the basis of the
objection.” (Rule 34(b)(2)(C)) Until the responding party is familiar with the
universe of responding materials, this may be unknowable. Initial responses may
have to recite either the responding party’s belief as to whether materials are
likely to be withheld or that it is uncertain whether materials will be withheld—
and then supplemented in a timely fashion once the fact is determined.
* Past President, American College of Trial Lawyers; past Chair, ABA Section of Litigation; past member, Advisory
Committee on the Federal Rules of Evidence; President, Supreme Court Historical Society; author, SANCTIONS: THE
FEDERAL LAW OF LITIGATION ABUSE (5th ed. 2013); CIVIL RICO: A DEFINITIVE GUIDE (4th ed. 2015); MODERN
VISUAL EVIDENCE (Supp. 2015); member, Editorial Board, MOORE’S FEDERAL PRACTICE (3d ed. 1995-).
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4. Spoliation of Electronically-Stored Information.
Ɣ No sanctions may issue against a party for spoliation of ESI unless all 4 of the
following criteria are satisfied: (i) the ESI should have been preserved; (ii) it is
lost; (iii) the party failed to take reasonable steps to preserve it; and (iv) it cannot
be restored or replaced. (Rule 37(e))
Ɣ If all four of these criteria are satisfied:
Ɣ Plus one more—prejudice—then the court “may order measures no greater
than necessary to cure the prejudice.” (Rule 37(e)(1)) These measures
cannot include the penalties identified in subdivision (e)(2) (presuming the
lost information was unfavorable to the spoliator; an adverse inference
instruction; a default judgment, or dismissal).
Ɣ Plus a different one—that the spoliator “acted with the intent to deprive
another party of the information’s use in the litigation”—then, regardless
of prejudice, the court may presume the lost information was unfavorable
to the spoliator or issue an adverse inference instruction, a default
judgment, or dismissal. (Rule 37(e)(2)) Note: (i) prejudice need not be
shown, and (ii) intent may be a jury issue under Fed. R. Evid. 104.
Ɣ Rule 37(e) applies only to spoliation of ESI, not tangible evidence. In five
Circuits (1st, 2d, 6th, 9th and sometimes D.C.), negligence will continue to suffice
for the imposition of severe sanctions for spoliation of tangible evidence.
Ɣ Rule 37(e) applies only to “a party,” not third-party spoliators (e.g., subpoena
recipients).

Reprinted with permission of author.
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OREGON SUPREME COURT
Website: http://courts.oregon.gov/Supreme/
Address: Supreme Court Bldg., 1163 State St., Salem 97301-2563
Records and Case Information: 503-986-5555; Oregon Relay 711
Fax: 503-986-5560
Staff Directory from Oregon.gov: http://dasapp.oregon.gov/statephonebook/display.asp?
agency=19800&division=00010
The Supreme Court of Oregon has seven justices, elected by nonpartisan, statewide ballot,
to serve six-year terms. Justices elected to the Supreme Court must be United States citizens,
members of the Oregon State Bar and residents of Oregon for at least three years. The court has
its offices and courtroom in the Supreme Court Building one block east of the State Capitol in
Salem. The members of the court elect one of their number to serve as chief justice for a six-year
term.
Powers and Authority
The Supreme Court was created, and its role largely defined, by Article VII of the Oregon
Constitution, as amended. It is primarily a court of review in that it reviews the decisions of the
Court of Appeals in selected cases. The Supreme Court usually selects cases with significant legal
issues calling for interpretation of laws or legal principles affecting many citizens and institutions
of society. When the Supreme Court decides not to review a Court of Appeals case, the Court of
Appeals’ decision becomes final. In addition to its discretionary review function, the Supreme
Court hears direct appeals in death penalty, lawyer and judicial discipline, and Oregon Tax Court
cases. It may accept original jurisdiction in mandamus, quo warranto and habeas corpus
proceedings. It also reviews ballot measure titles, prison siting disputes, reapportionment of
legislative districts, and legal questions on Oregon law referred by federal courts.
Administrative Authority
The chief justice is the administrative head of the Judicial Department and, as such,
exercises administrative authority over and supervises the appellate, circuit and tax courts. The
chief justice makes rules and issues orders to carry out necessary duties and requires appropriate
reports from judges and other officers and employees of the courts. As head of the Judicial
Department, the chief justice appoints the chief judge of the Court of Appeals and the presiding
judges of all state trial courts from the judges elected to those courts. The chief justice adopts
certain rules and regulations respecting procedures for state courts. The chief justice also
supervises a statewide plan for budgeting, accounting and fiscal management of the judicial
department.
The chief justice and the Supreme Court have the authority to appoint lawyers, elected
judges and retired judges to serve in temporary judicial assignments.
Admission and Discipline of Lawyers and Judges
The Supreme Court has responsibility for admitting lawyers to practice law in Oregon and
the power to reprimand, suspend or disbar lawyers whose actions have been investigated and
prosecuted by the Oregon State Bar. In admitting lawyers, the Supreme Court acts on the
recommendation of the Board of Bar Examiners, which conducts examinations for lawyer
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applicants each February and July and which screens applicants for character and fitness to practice
law. The Supreme Court appoints at least 14 members to the Board of Bar Examiners. The board
includes two “public” members who are not lawyers. The Supreme Court also has the power to
censure, suspend or remove judges after investigation and recommendation by the Commission on
Judicial Fitness and Disability.
OREGON COURT OF APPEALS
Website: http://courts.oregon.gov/COA/
Address: Supreme Court Bldg., 1163 State St., Salem 97301-2563
Records and Case Information: 503-986-5555; Oregon Relay 771
Fax: 503-986-5865
Staff Directory from Oregon.gov: http://dasapp.oregon.gov/statephonebook/display.asp?
agency=19800&division=00020
Created in 1969 as a five-judge court, the Court of Appeals was expanded to six judges in
1973 and to ten in 1977. The 2012 House Bill 4026B amended ORS 2.540 to increase the number
of Court of Appeals judges from 10 to 13. The bill provides that the new positions become
operative on October 1, 2013, and that they should be filled by gubernatorial appointment. The
judges, otherwise elected on a statewide, nonpartisan basis for six-year terms, must be United
States citizens, members of the Oregon State Bar and qualified electors of their county of
residence. The chief justice of the Supreme Court appoints a chief judge from among the judges
of the Court of Appeals.
Court of Appeals judges have their offices in the Justice Building in Salem and usually
hear cases in the courtroom of the Supreme Court Building. The court ordinarily sits in panels of
three judges. The Supreme Court has authority to appoint a Supreme Court justice, a circuit court
judge or an Oregon Tax Court judge to serve as a judge pro tempore of the Court of Appeals. The
1997 Legislature created an appellate mediation program called the Appellate Settlement
Conference Program; see ORS 2.560(3).
Jurisdiction
The Court of Appeals has jurisdiction to review appeals of most civil and criminal cases
and most state administrative agency actions. The exceptions are appeals in death penalty, lawyer
and judicial disciplinary, and Oregon Tax Court cases, which go directly to the Oregon Supreme
Court.
Reviews and Decisions
A party aggrieved by a decision of the Court of Appeals may petition the Supreme Court
for review within 35 days after the Court of Appeals issues its decision. The Supreme Court
determines whether to review the case. The Supreme Court allows a petition for review whenever
at least one fewer than a majority of the Supreme Court judges participating vote to allow it.
OREGON TAX COURT
Website: http://courts.oregon.gov/Tax/
Address: Robertson Bldg., 1241 State St., 4th Floor, Salem 97301-2563
Phone: 503-986-5645; TTY: 503-986-5651
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Fax: 503-986-5507
Staff Directory from Oregon.gov: http://dasapp.oregon.gov/statephonebook/display.asp?
agency=19800&division=00030
The Oregon Tax Court has exclusive, statewide jurisdiction in all questions of law or fact
arising under state tax laws, including income taxes, corporate excise taxes, property taxes, timber
taxes, cigarette taxes, local budget law and property tax limitations.
Magistrate Division
Address: Robertson Bldg., 1241 State St., 3rd Floor, Salem 97301-2563
Phone: 503-986-5650
The Oregon Tax Court consists of two divisions: the Magistrate Division and the Regular
Division. The judge of the Oregon Tax Court appoints a presiding magistrate and one or more
other magistrates to serve in the Magistrate Division.
Trials in the Magistrate Division are informal proceedings. Statutory rules of evidence do
not apply, and the trials are not reported. The proceedings may be conducted by telephone or in
person. A taxpayer may be represented by a lawyer, public accountant, real estate broker or
appraiser.
The filing fee is $240. All decisions of the magistrates may be appealed to the Regular
Division of the Oregon Tax Court.
Regular Division
Appeals from the Magistrate Division are made directly to the Regular Division of the
Oregon Tax Court. The judge of the Oregon Tax Court presides over trials in the Regular Division.
The Regular Division is comparable to a circuit court and exercises equivalent powers. All trials
are before the judge only (no jury) and are reported. The parties may either represent themselves
or be represented by an attorney. Appeals from the judge’s decision are made directly to the
Oregon Supreme Court. The filing fee is $240.
The judge serves a six-year term and is elected on the statewide, nonpartisan judicial ballot.
OREGON CIRCUIT COURTS
Website: http://courts.oregon.gov/OJD/courts/circuit/index.page?
Circuit Court Judges Phone Directory from Oregon.gov: http://dasapp.oregon.gov/
statephonebook/display.asp?agency=19800&division=00150
The circuit courts are the state trial courts of general jurisdiction. The circuit courts have
juvenile jurisdiction in all counties except Gilliam, Morrow, Sherman and Wheeler, where the
county court exercises juvenile jurisdiction except for termination of parental rights proceedings,
over which the circuit courts have exclusive jurisdiction. The circuit courts also exercise
jurisdiction in probate, adoptions, guardianship and conservatorship cases in all counties except
Gilliam, Grant, Harney, Malheur, Sherman and Wheeler.
Circuit court judges are elected on a nonpartisan ballot for a term of six years. They must
be citizens of the United States, members of the Oregon State Bar, residents of Oregon for at least
three years and residents of their judicial district for at least one year (except Multnomah County
judges, who may reside within ten miles of the county). Since January 1, 2007, there are 173 circuit
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judges serving the 36 Oregon counties. The circuit judges are grouped in 27 geographical areas
called judicial districts. Multnomah County district has 38 circuit judges; Lane, 15; Marion, 14;
Washington, 14; Clackamas, 11; Jackson, 9; Deschutes, 7; Coos-Curry, 6; four districts have five
judges, three districts have four judges, six districts have three judges, three districts have two
judges and three districts have one judge.
To expedite judicial business, the chief justice of the Supreme Court may assign any circuit
judge to sit in any judicial district in the state.
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SEGMENT FACULTY
Kay Abramowitz, Miller Nash Graham & Dunn LLP, Portland. Ms. Abramowitz provides counsel to
individuals and business owners on wealth preservation through sophisticated estate planning
techniques, estate and trust administration, entity formation, and business succession. She is a member
of the Estate Planning Council of Portland and the Oregon State Bar Estate Planning and Administration
Section and Taxation Section. Ms. Abramowitz is a frequent lecturer. She is admitted to practice in
Washington, Utah, and Oregon.
Stephen Kantor, Samuels Yoelin Kantor LLP, Portland. Mr. Kantor is a business, estate, and trust attorney
and educator with years of experience in the planning and administration of complex issues. He also
assists Fortune 500 executive groups in estate planning matters. He is a Fellow of the American College
of Trust and Estate Counsel and a member of the American Bar Association, the American Society
of Certified Public Accountants, the Estate Planning Council of Portland, the Financial Planning
Association, the Multnomah Bar Association, and the Oregon Society of Certified Public Accountants
CPE Strategic Interest Team. He has been interviewed on matters regarding tax laws, charitable
planning, trusts, business succession, and estate administration by Money, The Oregonian, The Daily
Journal of Commerce, The Business Journal, and local radio and television stations. Mr. Kantor is a
regular presenter and has written treatises on estates and taxation, family succession planning, and
estate and trust administration. He is licensed to practice law in Oregon and Washington.
Jeffrey Thede, Thede Culpepper Moore Munro & Silliman LLP, Portland. Mr. Thede’s practice emphasizes
estate and trust planning and administration, charitable planning, and tax-exempt organizations. He
is a member and past president of the Estate Planning Council of Portland, a Fellow of the American
College of Trust and Estate Counsel, and a member of the Northwest Planned Giving Roundtable. Mr.
Thede is admitted to practice in Oregon and Washington.
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(A special thanks to the Oregon Society of Certified
Public Accountants for allowing us to share these
materials)

7KH2UHJRQ,QKHULWDQFH (VWDWH 7D[6WUXFWXUH
$
%DFNJURXQG 3ULRU WR  WKH 2UHJRQ LQKHULWDQFH WD[ ³27D[´  ZDV FRQQHFWHG
WRWKH,QWHUQDO5HYHQXH&RGH

7KH6WDWH'HDWK7D[&UHGLW7KURXJKDUHYHQXHVKDULQJGHYLFHXQGHU,5&
 D VWDWH GHDWK WD[ FUHGLW ZDV DSSOLHG DJDLQVW WKH IHGHUDO HVWDWH WD[
2UHJRQWRRNDGYDQWDJHRIWKLVWKURXJKLWV³SLFNXS´WD[

,Q  FRQJUHVV SDVVHG WKH (FRQRPLF *URZWK DQG 7D[ 5HOLHI
5HFRQFLOLDWLRQ $FW ³(*755$´  RIWHQ UHIHUUHG WR DV WKH ³%XVK 7D[
&XWV´7KLV$FWLQFOXGHGVZHHSLQJFKDQJHVLQWKHHVWDWHDQGJLIWWD[ODZV
7ZR FKDQJHV UHVXOWHG LQ D SURIRXQG HIIHFW XSRQ WKH DPRXQW RI WD[ WKDW
ZRXOG EH SD\DEOH WR WKH VWDWH RI 2UHJRQ IRU HVWDWHV RI GHFHGHQWV G\LQJ
DIWHUWKH\HDU
D
8QGHU SULRU IHGHUDO ODZ WKH 7D[SD\HU 5HOLHI $FW RI  WKH
IHGHUDO HVWDWH WD[ DSSOLFDEOH H[FOXVLRQ DPRXQW ZDV LQWHQGHG WR
JUDGXDOO\LQFUHDVHWRPLOOLRQLQWKH\HDU$VDUHVXOWRIWKH
SDVVDJH RI (*755$ WKH DSSOLFDEOH H[FOXVLRQ DPRXQW ZDV
FKDQJHGVRWKDWLWFDSSHGLQIL[HGGROODUVDWPLOOLRQLQWKH\HDU
DQGWKHHVWDWHWD[ZDVUHSHDOHGLQWKH\HDU,QDQG
 DV D UHVXOW RI WKH  WD[ DFW WKH H[HPSWLRQ ZHQW WR 
PLOOLRQLQGH[HGIRULQIODWLRQ7KHUHIRUHWKHH[HPSWLRQZDV
PLOOLRQLQ8QGHUWKH$PHULFDQ7D[SD\HU5HOLHI$FWRI
³$75$´  WKH UXOHV ZHUH PDGH SHUPDQHQW VR WKH LQIODWLRQ
DGMXVWHGH[HPSWLRQLQLVPLOOLRQ
E
7KH VWDWH GHDWK WD[ FUHGLW ZDV HOLPLQDWHG DQG VXEVWLWXWHG ZLWK D
GHGXFWLRQ IRU VWDWH LQKHULWDQFH WD[HV 7KHUHIRUH WKH IHGHUDO
JRYHUQPHQW HVVHQWLDOO\ UHGXFHG LWV UHYHQXH VKDULQJ DUUDQJHPHQW
ZLWKWKHVWDWH

+%  7KH UHVXOW ZDV WKDW RQ $XJXVW   WKH 2UHJRQ +RXVH
SDVVHG +%  7KDW OHJLVODWLRQ ZDV DQ HOHYHQWK KRXU ³SRZHU SOD\´ E\
WKH2UHJRQVHQDWHIRUFLQJWKHKRXVHWRHLWKHUDSSURYHWKHELOORUOLYHZLWK
QRLQKHULWDQFHWD[DWDOO)DFHGZLWKQRRWKHUDOWHUQDWLYHDQGUHFRJQL]LQJ
WKH +%  GLG QRW SURYLGH D JOREDO DQVZHU WR WKH LQKHULWDQFH WD[
SUREOHP FUHDWHG E\ (*755$ WKH KRXVH QHYHUWKHOHVV SDVVHG WKH ELOO
ZKLFKEHFDPHHIIHFWLYHRQ1RYHPEHU
D
7KHHIIHFWRI+%ZDVDGLVFRQQHFWIURPWKHIHGHUDOUXOHV
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,Q GLVFRQQHFWLQJ IURP )HGHUDO 5XOHV 2UHJRQ HVVHQWLDOO\ VWD\HG
FRQQHFWHG WR WKH 7D[ 5HIRUP $FW RI  $V D UHVXOW 2UHJRQ
UHWDLQHGDQH[HPSWLRQZKLFKWRGD\LVPLOOLRQHYHQWKRXJKWKH
IHGHUDODSSOLFDEOHH[FOXVLRQDPRXQWLVQRZPLOOLRQ
F
7KHUH ZDV FRQFHUQ LQ  WKDW LI WKH %XVK 7D[ &XWV H[SLUHG DV
VFKHGXOHGLQWKHQWKHPD[LPXPIHGHUDOHVWDWHWD[H[HPSWLRQ
ZRXOG GURS IURP  PLOOLRQ WR  PLOOLRQ DQG WKH PD[LPXP
IHGHUDO HVWDWH WD[ UDWH ZRXOG ULVH IURP  WR  7KLV DPRQJ
RWKHUSURYLVLRQVRIWKHH[SLULQJEXVKWD[FXWVZHUHUHIHUUHGWRDV
WKH³)LVFDO&OLII´
G
7KHVHLVVXHVZHUHUHVROYHGZLWKWKHSDVVDJHRI$75$HIIHFWLYHDV
RI -DQXDU\   $V VWDWHG DERYH WKH IHGHUDO HVWDWH WD[
H[HPSWLRQ LV QRZ ORFNHG DW  PLOOLRQ EDVHG XSRQ D 
FRPPHQFHPHQW GDWH IRU LQIODWLRQDU\ DGMXVWPHQWV OHDYLQJ WKH
H[HPSWLRQ LQ  DV  PLOOLRQ ,Q DGGLWLRQ WKH PD[LPXP
IHGHUDOHVWDWHWD[UDWHKDVEHHQHVWDEOLVKHGDW3RUWDELOLW\DV
IXUWKHU GLVFXVVHG EHORZ KDV DOVR EHFRPH D SHUPDQHQW IL[WXUH RI
WKHIHGHUDOHVWDWHWD[ODZ
&XUUHQW2UHJRQ/DZ2UHJRQODZQRZSURYLGHVWKDWDQ2UHJRQHVWDWHWD[
UHWXUQ 25 LVGXHIRUDQ\WD[SD\HUZKRVHJURVVHVWDWHLVPLOOLRQ
RUPRUH HTXDOWRWKHROGXQLILHGFUHGLWDPRXQWRI 
D
+%  ZKLFK ZDV DSSURYHG E\ WKH 2UHJRQ 6WDWH 6HQDWH DQG
VHQW EDFN WR WKH +RXVH LQLWLDOO\ SURSRVHG WR LQFUHDVH WKDW
H[HPSWLRQ WR  PLOOLRQ +RZHYHU WKH %LOO PHW PDVVLYH
RSSRVLWLRQ WKURXJK .HYLQ 0DQQL[ DQG KLV DVVRFLDWHV ,Q DGGLWLRQ
3KLO .QLJKW LQGLFDWHG WKDW LI WKH 2UHJRQ H[HPSWLRQ ZHUH WR JR WR
PLOOLRQDQGWKHPD[LPXPUDWHZHUHWREHLQFUHDVHGWR
IURP DVSURSRVHG KHZRXOGPRYHIURPWKHVWDWHRI2UHJRQ
7KHUHIRUH WKH 2UHJRQ 6HQDWH WDEOHG WKH %LOO DQG UHWDLQHG WKH
H[HPSWLRQRIPLOOLRQ
E
,W LV LQWHUHVWLQJ WR QRWH WKDW UHWXUQV DUH ILOHG HYHQ ZKHQ LW LV
JXDUDQWHHGWKDWWKHUHLVQR2UHJRQHVWDWHWD[,QRWKHUZRUGVLQD
³ZLQQHUWDNHDOO´HVWDWHZKHUHHYHU\WKLQJLVJLYHQWRWKHVXUYLYLQJ
VSRXVH LI WKH JURVV HVWDWH VWLOO H[FHHGV  PLOOLRQ DQ 2UHJRQ
UHWXUQLVUHTXLUHG
7KH )HGHUDO2UHJRQ *DS %HFDXVH RI WKH 27D[ GHFHGHQWV ZLWK D JURVV
HVWDWHLQH[FHVVRIPLOOLRQZLOOEHUHTXLUHGWRILOHDQ2UHJRQHVWDWHWD[
UHWXUQ (YHQ WKRXJK 2UHJRQ UHWXUQV ZLOO EH GXH IRU D GHFHGHQW ZKRVH
JURVVHVWDWHLVPLOOLRQRUPRUHWKHUHLVQRWD[XQOHVVWKHWD[DEOHHVWDWH
H[FHHGV  PLOOLRQ 7KH FXUUHQW IHGHUDO H[HPSWLRQ LV  PLOOLRQ 7KH
GLIIHUHQFH ZKLFK LV WKH DPRXQW VXEMHFW WR 27D[ LV FDOOHG WKH ³*DS´
7KHUHIRUH IRU  DOO 2UHJRQ HVWDWH WD[ RQ HVWDWHV LQ H[FHVV RI 
PLOOLRQZLOOEHVXEMHFWWRWKH*DS
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)LOLQJUHTXLUHPHQWV8QGHU+%QRWD[UHWXUQZDVLQLWLDOO\GXHLIWKH
WD[DEOH HVWDWH RI WKH GHFHGHQW ZDV  PLOOLRQ RU PRUH 7KDW ODQJXDJH
FKDQJHGLQ+%IRU\HDUVEHJLQQLQJLQDQGWKHUHDIWHU,QWKRVH
\HDUVWKHUHLVDVKLIWIURPWKHODQJXDJH³WD[DEOHHVWDWH´WR³JURVVHVWDWH´
7KHUHIRUH DW WKH SUHVHQW WLPH DQ 27D[ UHWXUQ LV RQO\ GXH LI WKH 2UHJRQ
³JURVV´HVWDWHLVPLOOLRQRUPRUH

:K\ ERWKHU ILOLQJ" 8QGHU 256  LI DQ 2UHJRQ GHFHGHQW KDV D
JURVVHVWDWHLQH[FHVVRIPLOOLRQEXWWKHWD[DEOHHVWDWHLVOHVVWKDQWKDW
DPRXQWRQHPLJKWFRQVLGHUQRWERWKHULQJWRILOHDUHWXUQ+RZHYHUXQGHU
WKHODZDUHWXUQLVGXH
D
7KHUH PD\ EH QR SHQDOWLHV RU LQWHUHVW IRU ILOLQJ D UHWXUQ EHFDXVH
SHQDOWLHVDQGLQWHUHVWDUHEDVHGXSRQWD[GXH
E
+RZHYHULILWLVODWHUGHWHUPLQHGWKDWDGGLWLRQDODVVHWVDUHIRXQG
WKH IDLOXUH WR ILOH D UHWXUQ SUHFOXGHV WKH UXQQLQJ RI WKH \HDU
VWDWXWHRIOLPLWDWLRQV
7KHZD\WKHWD[ZRUNHGSULRUWR-DQXDU\
$OWKRXJKWKHWD[LWVHOISURYLGHGIRUUDWHVIURPWRFDOFXODWLRQRIDWD[
ZDVVRPHZKDWFRPSOLFDWHG7KHQHW2UHJRQLQKHULWDQFHWD[ZDVWKHVPDOOHURI

7KHIHGHUDOHVWDWHWD[DVVXPLQJWKH'HFHPEHUIHGHUDOHTXLYDOHQW
RI D  PLOOLRQ H[HPSWLRQ DQG WKH IHGHUDO UDWHV LQ HIIHFW DV RI WKDW GDWH
DQG

7KH2UHJRQLQKHULWDQFHWD[EDVHGXSRQWKH2UHJRQUDWHVFKHGXOH WKHROG
,5&VWDWHGHDWKWD[FUHGLW 
&DOFXODWHWKH7D[

7KHILUVWVWHSZDVWRFDOFXODWHWKHIHGHUDOWD[
D
$GGEDFN2UHJRQ,QKHULWDQFHWD[GHGXFWHGRQWKH
E
7KH HVWDWH DQG JLIW WD[ UDWHV HIIHFWLYH XQGHU IHGHUDO WD[ ODZ DV RI
'HFHPEHU   ZHUH DSSOLHG WR WRWDO OLIH DQG GHDWK WUDQVIHUV
OHVVJLIWWD[HVSDLG
F
7KLV FDOFXODWLRQ HVWDEOLVKHG D FHLOLQJ IRU WKH 2UHJRQ LQKHULWDQFH
WD[7KHVHUDWHVZHUHFDOFXODWHGIURP7DEOH$LQWKHLQVWUXFWLRQWR
WKHIRUP,7

7KH2UHJRQLQKHULWDQFHWD[ZDVWKHQFDOFXODWHG
D
7KH ROG IHGHUDO VWDWH GHDWK WD[ FUHGLW VFKHGXOH ZDV WKHQ XVHG WR
GHWHUPLQHWKHDPRXQWRIWD[
E
7KH FRPSXWDWLRQ ZKLFK ZDV UHIOHFWHG DV 7DEOH % LQ WKH
LQVWUXFWLRQVWR,7ZDVDSSOLHGWRWKH2UHJRQWD[DEOHHVWDWHOHVV

F
1RWHKRZHYHUWKDWWKHDPRXQWDJDLQVWZKLFKWKH7DEOH%WD[ZDV
FRPSXWHG ZDV WKH 2UHJRQ WD[DEOH HVWDWH SULRU WR DGGLQJ EDFN
DGMXVWHG WD[DEOH JLIWV 7KLV SUHVHQWHG D JROGHQ RSSRUWXQLW\ IRU
2UHJRQ HVWDWH SODQQHUV E\ JLIWLQJ HQRXJK WR UHGXFH WKH WD[DEOH
HVWDWHWROHVVWKDQPLOOLRQ
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7KH2UHJRQLQKHULWDQFHWD[HTXDOHGWKHOHVVHURIWKHDPRXQWVIURPVWHSV
DQG
&KDQJHV±+%

7KH 3UREOHP 2UHJRQ¶V LQKHULWDQFH WD[ VWDWXWHV IRXQG LQ 256 &KDSWHU
 ZHUH WLHG KHDYLO\ WR WKH RXWGDWHG  IHGHUDO ,QWHUQDO 5HYHQXH
&RGH 8VLQJ VXFK D VWUXFWXUH ZDV DZNZDUG DQG KDV FUHDWHG ERWK
DGPLQLVWUDWLYH DQG WD[ SROLF\ SUREOHPV ,Q DGGLWLRQ WR EHLQJ RXWGDWHG
2UHJRQ¶V VWDWH HVWDWH WD[ FKDSWHU ZDV SHUFHLYHG DV EHLQJ RYHUO\
FRPSOLFDWHG 7KH FKDSWHU ZDV QHYHU RULJLQDOO\ LQWHQGHG WR VHUYH DV D
VWDQGDORQHFRGHEXWUDWKHULWZDVYLHZHGDVDVXSSOHPHQWWRWKHIHGHUDO
,QWHUQDO 5HYHQXH &RGH GXULQJ WKH WLPH RI WKH SDVVWKURXJK HVWDWH WD[
FUHGLW &RQJUHVV¶ FRQWLQXDO DPHQGPHQWV H[DFHUEDWH WKH SUREOHPV ZLWK
2UHJRQ¶V HVWDWH WD[ FKDSWHU ,Q DGGLWLRQ WR WKH JHQHUDO FRPSOH[LW\ DQG
LQWHUSUHWDWLRQ SUREOHPVZLWKPDQ\RIWKHHVWDWHWD[SURYLVLRQVWD[SD\HUV
DUH DOVR IUXVWUDWHG WKDW WKH\ FDQ¶W HDVLO\ ILJXUH RXW ZKDW WKHLU HVWDWH ZLOO
RZHLQVWDWHHVWDWHWD[HVDWWKHLUGHDWK7KLVSUREOHPH[LVWVEHFDXVHWKHUH
ZDVQRUDWHWDEOHLQ2UHJRQODZ,QVWHDG2UHJRQ¶VVWDWHHVWDWHWD[LVWLHG
WR D FRPSOLFDWHG JUDGXDWHG UDWH WKDW ZDV IRXQG LQ WKH  ,QWHUQDO
5HYHQXH&RGH7KHUDWHVDUHEDVHGRQWKHVWDWHHVWDWHWD[FUHGLWWKDW
KDVEHHQUHSHDOHGIRUPRUHWKDQ\HDUV,QDGGLWLRQEHFDXVHRIWKLVWLHWR
WKH ROG DOORZDEOH IHGHUDO FUHGLW WKHUH LV DQ RGG ZDOO HIIHFW WKDW WD[HV
GHFHGHQWVMXVWRYHUWKH2UHJRQWKUHVKROGDWSHUFHLYHGRYHUO\KLJKUDWHV

)HGHUDO&RQQHFWLRQ7KLVQHZODZGHFRXSOHV2UHJRQ¶VHVWDWHWD[IURPWKH
ROG  IHGHUDO HVWDWH WD[ FRGH DQG UHFRQQHFWV WR D QHZHU IHGHUDO WD[
FRGH²WKHIHGHUDOFRGHDVLWH[LVWHGRQ'HFHPEHU7KHQHZODZ
SURYLGHVWKDW2UHJRQ¶VHVWDWHWD[ODZZLOOFRQWLQXHWRUHO\RQWKHIHGHUDO
FRGH IRU PRVW GHILQLWLRQV DQG WKH EDVLF IHGHUDO HVWDWH WD[ VWUXFWXUH 1RWH
WKDW&RQJUHVVSDVVHG+5RQ'HFHPEHUDQGWKXVWKHWLHLQ
GDWH RI 'HFHPEHU   SLFNV XS &RQJUHVV¶ ODWHVW UHYLVLRQV WR WKH
IHGHUDOHVWDWHWD[5DWKHUWKDQWUDFNH[DFWO\WKHIHGHUDOHVWDWHWD[FRGHWKLV
QHZ ODZ FRQWLQXHV VHYHUDO XQLTXH VWDWH HVWDWH WD[ SURYLVLRQV EXW LV DOVR
GUDIWHG VR WKDW LW LV D PRUH RI D VWDQGDORQH VWDWH HVWDWH WD[ ODZ FKDSWHU
7KLV ZLOO KHOS VKRXOG &RQJUHVV FRQWLQXH WR DPHQG WKH IHGHUDO HVWDWH WD[
FRGH2QHRIWKHELJJHVWGLIIHUHQFHVEHWZHHQWKHIHGHUDOODZDQGWKHVWDWH
ODZLVWKHHVWDWHVL]HWKUHVKROG7KHQHZODZPDLQWDLQVDORZHUVWDWHHVWDWH
WD[ WKUHVKROG WKDQ WKH IHGHUDO HVWDWH WD[ WKUHVKROG 2QO\ LI DQ HVWDWH LV
ODUJHU WKDQ WKH WKUHVKROG ZLOO WKHUH EH DQ HVWDWH WD[ 7KH ELOO LQLWLDOO\
LQFOXGHG D SURYLVLRQ WR LQFUHDVH 2UHJRQ¶V WKUHVKROG WR  PLOOLRQ
+RZHYHU WKH 6HQDWH DIWHU 3KLO .QLJKW WKUHDWHQHG WR OHDYH WKH VWDWH 
ORZHUHGWKHWKUHVKROGEDFNWRWKHPLOOLRQ

7D[5DWH&RPSXWDWLRQ 7KH2UHJRQHVWDWHWD[LVQRORQJHUEDVHGRQWKH
UHSHDOHG IHGHUDO VWDWH GHDWK WD[ FUHGLW IURP  WKDW UHIHUHQFHV WZR
FRPSOLFDWHGDQGRXWGDWHGWD[VFKHGXOHV,QVWHDGWKHELOOVHWVDQGFRGLILHV
2UHJRQ¶VRZQHVWDWHWD[UDWHVXVLQJDSURJUHVVLYHWD[ZLWKDUDQJHRI
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WR  (VWDWHV RYHU  PLOOLRQ UHFHLYH D GHGXFWLRQ IRU WKH VWDWH HVWDWH
WD[HVSDLGRQWKHLUIHGHUDOUHWXUQ7KHIHGHUDOGHGXFWLRQLVWKHVWDWHHVWDWH
WD[ SDLG PXOWLSOLHG E\ WKH IHGHUDO HVWDWH WD[ UDWH WKDW LV SUHVHQWO\
WD[SD\HUV JHW  FHQWV RQ WKH GROODU EDFN RQ WKH IHGHUDO WD[ ELOO DV WKH
IHGHUDOWD[UDWHLV ORZHUHGIURPLQ'HFHPEHU 7KLVQHZ
ODZ PDNHV PRUH UHDVRQDEOH WKH WD[ FRPSXWDWLRQ SURFHVV E\ WD[LQJ RQO\
GROODUVRYHUWKH2UHJRQWKUHVKROGRQO\ UDPSVWUXFWXUH LQVWHDGRIWD[LQJ
WKH HQWLUH HVWDWH LI WKH HVWDWH VL]H LV RYHU WKH WKUHVKROG ZDOO  7KH ZDOO
HIIHFWRFFXUVEHFDXVHRIWKHWLHWRWKHROGIHGHUDOFUHGLW8QGHUSULRUODZ
DQHVWDWHXQGHUPLOOLRQSD\VQR2UHJRQWD[ZKLOHDQHVWDWHRYHU
PLOOLRQ EHJLQV SD\LQJ WD[ DW D  PDUJLQDO UDWH ZKLFK LV VLJQLILFDQWO\
KLJKHU WKDQ WKH  2UHJRQ LQKHULWDQFH WD[ UDWH DSSOLFDEOH WR WKH VDPH
YDOXHV$VDUHVXOWDQHVWDWHVOLJKWO\RYHUPLOOLRQSDLGRYHULQ
WD[RQWKHHQWLUHWD[DEOHHVWDWH7KLVZDVSHUFHLYHGDVDQXQIDLUWD[UHVXOW
WKDWFUHDWHVVLJQLILFDQWLQFHQWLYHVWRPDQDJHHVWDWHVDQGVSHQGGRZQLQD
ZD\WKDWDYRLGVWKHPLOOLRQWKUHVKROGDOWRJHWKHU,QVWHDGRIWKHZDOOWKH
QHZODZWD[HVHVWDWHVRQO\RQWKRVHGROODUVRYHUWKHPLOOLRQWKUHVKROG
7KHELOOSURYLGHVIRUDWUXHPLOOLRQH[FOXVLRQWRDOOHVWDWHV
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7HUPLQRORJ\ )URP QRZ RQ WKH 2UHJRQ inheritance WD[ KDV QRZ EHHQ
FKDQJHGWRWKH2UHJRQestate WD[7KHUHDSSHDUVWREHQRORJLFDOUHDVRQIRU
WKLV DQG LW ZLOO SUREDEO\ FDXVH VRPH FRQIXVLRQ +RZHYHU 2UHJRQ QRZ
KDVDQ³HVWDWH´QRWDQ³LQKHULWDQFH´WD[
4)2%, 'HGXFWLRQ 7HUPLQDWLRQ %HFDXVH WKH WLHLQ GDWH WR WKH ,QWHUQDO
5HYHQXH&RGHLVQRZ'HFHPEHUDQGVLQFHWKH4XDOLILHG)DPLO\
2ZQHG %XVLQHVV ,QWHUHVW GHGXFWLRQ KDV EHHQ UHSHDOHG XQGHU WKH )HGHUDO
WD[ ODZ WKHQ WKH UHSHDO LV HIIHFWLYH IRU 2UHJRQ SXUSRVHV DV ZHOO
FRPPHQFLQJ-DQXDU\
,QWHUHVW RQ 8QGHUSD\PHQWV )RU GHFHGHQWV G\LQJ DIWHU -DQXDU\  
ZKRVH HVWDWHV DUH HQJDJHG LQ 2'5DSSURYHG LQVWDOOPHQW SD\PHQW SODQV
WKHLQWHUHVWUDWHZLOOGURSIURPWRSHUDQQXP
2UHJRQ3RUWDELOLW\(OHFWLRQ7KHIHGHUDODFWLQWURGXFHGWKHFRQFHSW
RISRUWDELOLW\WKDWEHLQJWKHULJKWRIDVXUYLYLQJVSRXVHWRWDNHDGYDQWDJH
RIWKHXQXVHGIHGHUDOHVWDWHWD[H[HPSWLRQRIKLVRUKHUGHFHDVHGVSRXVHLI
WKH ILUVW VSRXVH GLHG DIWHU  7KLV LV FDOOHG SRUWDELOLW\ 256 
SURYLGHV ³$Q\ WHUP««KDV WKH VDPH PHDQLQJ DV XVHG LQ D FRPSDUDEOH
FRQWH[WLQWKHODZVRIWKHIHGHUDO,QWHUQDO5HYHQXH&RGHUHODWLQJWRIHGHUDO
HVWDWH WD[HV XQOHVV D GLIIHUHQW PHDQLQJ LV FOHDUO\ UHTXLUHG«´ ORS
118.010(3) provides that the Oregon taxable estate to be used for
purposes of computing Oregon estate tax starts with the federal taxable
estate, reduced by any other applicable exclusions or deductions. ,W LV
DUJXDEOH WKDW ³DQ\ RWKHU DSSOLFDEOH H[FOXVLRQ´ LQFOXGHV WKH XQXVHG
H[HPSWLRQRIWKHSUHGHFHDVHGVSRXVH$OWKRXJKWKH2'5KDVQRW\HWUXOHG
RQWKLVLVVXHWKH2'5KDVLQGLFDWHGWKDWLWLVWKHEHOLHIRIWKHGHSDUWPHQW
WKDW WKH OHJLVODWXUH FOHDUO\ GLG QRW LQWHQG WR WLH WKH IHGHUDO SRUWDELOLW\
SURYLVLRQVZLWK2UHJRQODZ1RFKDOOHQJHKDVWRGDWHEHHQPDGH

2UHJRQ(VWDWH7D[DQG6SHFLDO0DULWDO3URSHUW\(OHFWLRQV
$

([HPSWLRQVDQG3ODQQLQJ
7KHIHGHUDOHVWDWHWD[H[HPSWLRQLVFXUUHQWO\PLOOLRQ,QWKHUHZDVDQ
XQOLPLWHGIHGHUDOHVWDWHWD[H[HPSWLRQ7D[SD\HUVZKRVHGHDWKVRFFXUUHGEHIRUH
6HSWHPEHUKDGWKHULJKWWRFKRRVHHLWKHUWRWDNHDGYDQWDJHRIWKH
DQGUXOHVPHDQLQJDPLOOLRQH[HPSWLRQDQGIXOOVWHSXSLQEDVLVRUWKH
UXOHVPHDQLQJDQXQOLPLWHGH[HPSWLRQZLWKOLPLWHGLQFUHDVHLQEDVLV 7KH
27D[H[HPSWLRQLVFXUUHQWO\PLOOLRQ7KHGLIIHUHQFHEHWZHHQWKHIHGHUDOHVWDWH
WD[H[HPSWLRQLQDQGWKH2UHJRQHVWDWHWD[H[HPSWLRQLVPLOOLRQ7KLV
DPRXQW ZLOO EH LQFUHDVHGDQQXDOO\E\WKHLQIODWLRQDU\DGMXVWPHQWV LQ WKH IHGHUDO
H[HPSWLRQ%HFDXVHRIWKLVGLIIHUHQFHXQGHUHLWKHUVFHQDULRPDQ\H[LVWLQJHVWDWH
SODQV IRU PDUULHG FRXSOHV HPSOR\LQJ ³UHGXFH WR ]HUR´ HVWDWH SODQV FDXVH WKH
LPPHGLDWHLQFLGHQFHRI2UHJRQHVWDWHWD[

7KLVRFFXUVEHFDXVH WKHE\SDVVRUFUHGLW VKHOWHU DPRXQWVHWDVLGH IRUWKH
VXUYLYLQJ VSRXVH LV JHQHUDOO\ IXQGHG WR WKH PD[LPXP H[WHQW SRVVLEOH
ZLWKRXW FUHDWLQJ WD[ ,I WKH 2UHJRQ H[HPSWLRQ LV RQO\  PLOOLRQ DQG D
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PDULWDO GHGXFWLRQ GRHV QRW DSSO\ WR WKH H[FHVV DPRXQW WKH ³*DS´ 
2UHJRQWD[ZRXOGEHGXH

)RUH[DPSOHEDVHGXSRQWD[FDOFXODWLRQILJXUHVWKHDPRXQWRIWD[
RQWKH*DSIRUHVWDWHVRIGHFHGHQWVZKRGLHLQWKH\HDULV
,Q WKLV FDVH WKH JDS LV  PLOOLRQ 7KLV ZRXOG EH WKH DPRXQW RI
XQQHFHVVDU\ RUSUHPDWXUH WD[SD\DEOHLQDQHVWDWHODUJHHQRXJKWRIXOO\
IXQGWKHIHGHUDOPLOOLRQH[HPSWLRQ

256    SURYLGHV ³,I WKH IHGHUDO WD[DEOH HVWDWH LV GHWHUPLQHG E\
PDNLQJ DQ HOHFWLRQ XQGHU 6HFWLRQ  RU  RI WKH ,QWHUQDO 5HYHQXH
&RGH RU DQRWKHU SURYLVLRQ RI WKH ,QWHUQDO 5HYHQXH &RGH RU LI D IHGHUDO
HVWDWH WD[ UHWXUQ LV QRW UHTXLUHG XQGHU WKH ,QWHUQDO 5HYHQXH &RGH WKH
'HSDUWPHQWRI5HYHQXHPD\DGRSWUXOHVSURYLGLQJIRUDVHSDUDWHHOHFWLRQ
IRUVWDWHLQKHULWDQFHWD[SXUSRVHV´
0DUULHG&RXSOHV
7KHUHDOWD[GLOHPPDFUHDWHGE\2UHJRQODZLVPDQLIHVWPRVWRIWHQZLWKPDUULHG
FRXSOHV XSRQ WKH GHDWK RI WKH ILUVW VSRXVH %HFDXVH RI WKH GLIIHUHQFH LQ
H[HPSWLRQ EHWZHHQ WKH IHGHUDO HVWDWH WD[ DQG WKH 27D[ SURWRW\SLFDO ³UHGXFH WR
]HUR´IXQGLQJIRUPXODVGHVLJQHGWRWDNHDGYDQWDJHRIWKHH[HPSWLRQDQGPDULWDO
GHGXFWLRQ LQ FRQFHUW PD\ QR ORQJHU EH HIIHFWLYH WR DYRLG WKH SD\PHQW RI DQ\
HVWDWHWD[DWWKHILUVWGHDWK
7KH2UHJRQ47,3
%HFDXVH RI WKH GLIIHUHQFH EHWZHHQ WKH IHGHUDO LQFUHDVHG RU XQOLPLWHG H[HPSWLRQ
DQG WKH 2UHJRQ  PLOOLRQ H[HPSWLRQ PDQ\ H[LVWLQJ HVWDWH SODQV IRU PDUULHG
FRXSOHV VLPSO\ ZLOO QRW ZRUN WR UHGXFH DOO WD[HV WR ]HUR DW WKH ILUVW GHDWK ,Q
UHFRJQLWLRQRIWKLVSUREOHPVHFWLRQRI+%DPHQGHG256WRDGGD
QHZVHFWLRQ  DVIROORZV
³,I WKH IHGHUDO WD[DEOH HVWDWH LV GHWHUPLQHG E\ PDNLQJ DQ HOHFWLRQ XQGHU
6HFWLRQRURIWKH,QWHUQDO5HYHQXH&RGHRUDQRWKHUSURYLVLRQ
RI WKH ,QWHUQDO 5HYHQXH &RGH RU LI D IHGHUDO HVWDWH WD[ UHWXUQ LV QRW
UHTXLUHG XQGHU WKH ,QWHUQDO 5HYHQXH &RGH WKH 'HSDUWPHQW RI 5HYHQXH
PD\DGRSWUXOHVSURYLGLQJIRUDVHSDUDWHHOHFWLRQIRUVWDWHLQKHULWDQFHWD[
SXUSRVHV´
,Q HVVHQFH WKH OHJLVODWXUH DXWKRUL]HG WKH 'HSDUWPHQW RI 5HYHQXH WR SURPXOJDWH
UXOHV UHJDUGLQJ WDNLQJ D VSHFLDO 2UHJRQ PDULWDO GHGXFWLRQ RU D VSHFLDO 2UHJRQ
DOWHUQDWHYDOXDWLRQGDWHHOHFWLRQLQRUGHUWRDPHOLRUDWH WKHDGYHUVHHIIHFWVRIWKH
SDVVDJH RI +%  DV LW DSSOLHG WR FXUUHQW SODQQLQJ ,Q UHVSRQVH WR WKRVH
SURYLVLRQV 2UHJRQ $GPLQLVWUDWLYH 5XOHV ZHUH DGRSWHG E\ WKH 2UHJRQ '25 RQ
$SULO7KH'255XOHVEHFDPHHIIHFWLYHRQ0D\

7KH $SULO   $GPLQLVWUDWLYH 5XOH LQFOXGHG WKH IROORZLQJ
SURYLVLRQV
D
8QGHU 2$5    VSHFLDO HOHFWLRQV PD\ EH PDGH XQGHU
FHUWDLQ &RGH VHFWLRQV LQFOXGLQJ 6HFWLRQ  RI WKH ,QWHUQDO
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5HYHQXH&RGH PDULWDOGHGXFWLRQSURYLVLRQV 7KHVWDWXWHSURYLGHV
WKDWDQ2UHJRQHOHFWLRQWRTXDOLI\SURSHUW\IRUWKHIHGHUDOPDULWDO
GHGXFWLRQ RQFH PDGH LV LUUHYRFDEOH :H ZLOO UHIHU WR WKLV DVWKH
³2UHJRQ47,3´
7KH2$5UXOHJRHVRQWRSURYLGHWKDWLIDLVQRWUHTXLUHGDQG
WKH 2UHJRQ 47,3 HOHFWLRQ LV PDGH IRU 2UHJRQ SXUSRVHV RQO\ WKH
2UHJRQ 47,3 HOHFWLRQ PXVW EH PDGH RQ WKH 2UHJRQ UHWXUQ LQ WKH
VDPH PDQQHU DV UHTXLUHG XQGHU WKH ,QWHUQDO 5HYHQXH &RGH DV
WKRXJK PDGH RQ D  )ROORZLQJ WKH LVVXDQFH RI WKLV
DGPLQLVWUDWLYHUXOHWKHUHZDVVRPHTXHVWLRQDVWRKRZWKHHOHFWLRQ
VKRXOGEHPDGHRQDQ2UHJRQUHWXUQ
7KH RULJLQDO DGPLQLVWUDWLYH UXOH IXUWKHU SURYLGHG WKDW DQ 2UHJRQ
47,3 HOHFWLRQ FRXOG QRW EH PDGH XQOHVV WKH VKDUH VXEMHFW WR WKH
HOHFWLRQ RWKHUZLVH TXDOLILHG IRU 47,3 WUHDWPHQW XQGHU ,5&
 E  
,I WKH 2UHJRQ 47,3 HOHFWLRQ LV DOORZHG DW WKH GHDWK RI WKH ILUVW
VSRXVHWKHQWKHSURSHUW\VXEMHFWWRWKH2UHJRQ47,3HOHFWLRQZLOO
EHLQFOXGDEOHLQWKHJURVVHVWDWHRIWKHVXUYLYLQJVSRXVHIRU2UHJRQ
HVWDWHWD[SXUSRVHVVLPLODUWRWKHLQFOXVLRQUXOHVXQGHU,5&
7KLV LQFOXVLRQ LV DW WKH YDOXH RQ WKH VXUYLYLQJ VSRXVH¶V GDWH RI
GHDWK
7KH 2UHJRQ 47,3 HOHFWLRQ LV RIWHQ FRQIXVHG ZLWK WKH 2UHJRQ
6SHFLDO 0DULWDO 3URSHUW\ HOHFWLRQ +RZHYHU WKH\ DUH TXLWH
GLIIHUHQW
L
,Q RUGHU WR PDNH WKH 2UHJRQ 47,3 HOHFWLRQ WKH SURSHUW\
TXDOLI\LQJ PXVW FRQIRUP WR WKH VWDQGDUGV XQGHU ,5&
 E  ,QRWKHUZRUGV
$
$OOLQFRPHPXVWEHSD\DEOHWRWKHVXUYLYLQJVSRXVH
GXULQJWKHVXUYLYLQJVSRXVH¶VOLIHWLPH
%
1R RQH RWKHU WKDQ WKH VXUYLYLQJ VSRXVH FDQ KDYH
DQ\ULJKWVWRLQFRPHRUSULQFLSDOGXULQJWKHOLIHWLPH
RIWKHVXUYLYLQJVSRXVH
LL
0DQ\ WD[SD\HUV KRZHYHU KDYH GRFXPHQWV FUHDWLQJ FUHGLW
VKHOWHU WUXVWV GHVLJQHG WR WDNH DGYDQWDJH RI WKH IHGHUDO
HVWDWH WD[ H[HPSWLRQ 7KHVH FUHGLW VKHOWHU WUXVWV QHHG QRW
FRQIRUPDVD47,3
$
%HFDXVH RI WKLV VRPH FUHGLW VKHOWHU WUXVWV SURYLGH
IRU GLVFUHWLRQDU\ LQFRPH GLVWULEXWLRQV WR WKH
VXUYLYLQJ VSRXVH PHDQLQJ WKH WUXVWHH KDV WKH ULJKW
WR DFFXPXODWH LQFRPH LQ WKH HYHQW WKH VSRXVH
H[SUHVVHVQRQHHG
%
2WKHU FUHGLW VKHOWHU WUXVWV PLJKW SURYLGH IRU
GLVWULEXWLRQV WR WKH FKLOGUHQ GXULQJ WKH VXUYLYLQJ
VSRXVH¶VOLIHWLPH
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(LWKHU RI WKHVH SURYLVLRQV WDLQWV WKH WUXVW VR WKDW LW
GRHVQRWTXDOLI\DVD47,3DQGWKHUHIRUHGRHVQRW
TXDOLI\IRUWKH2UHJRQ47,3HOHFWLRQ
+RZHYHU UHFRJQL]LQJ WKDW PDQ\ WD[SD\HUV UHOLHG RQ WKH
2UHJRQ ODZ DV LW VWRRG SULRU WR WKH HQDFWPHQW RI WKH
FKDQJHV LQ WKH 2UHJRQ HVWDWH WD[ DQG EDVHG XSRQ
VLJQLILFDQWSURGGLQJIURPWKH2UHJRQ6WDWH%DU$VVRFLDWLRQ
DQG IURP WKH 26&3$ WKH OHJLVODWXUH SURYLGHG IRU WKH
HQDFWPHQW RI D VSHFLDO HOHFWLRQ WR WUHDW D WUXVW IRU WKH
VSRXVH ZKLFK JHQHUDOO\ ZRXOG QRW TXDOLI\ DV DQ 2UHJRQ
47,3 QRQHWKHOHVV WR EH GHGXFWLEOH IRU 2UHJRQ HVWDWH
SXUSRVHV RQ WKH FRQGLWLRQ WKDW WKH WUXVW SURSHUW\ LV
LQFOXGDEOH LQ VXUYLYLQJ VSRXVH¶V 2UHJRQ HVWDWH ZKHQ WKH
VSRXVH GLHV 7KLV HOHFWLRQ FDOOHG WKH 2UHJRQ 6SHFLDO
0DULWDO 3URSHUW\ HOHFWLRQ ³WKH 2603 HOHFWLRQ´  DOORZV
WUXVWVZKLFKRQWKHLUIDFHSURYLGHHLWKHUIRUGLVFUHWLRQDU\
LQFRPH GLVWULEXWLRQV WR WKH VSRXVH DQGRU GLVWULEXWLRQV WR
EHQHILFLDULHV RWKHU WKDQ WKH VSRXVH GXULQJ WKH VSRXVH¶V
OLIHWLPH 2UHJRQ 6SHFLDO 0DULWDO 3URSHUW\ ZLOO FRQVLVW RI
DQ\ WUXVW RU RWKHU SURSHUW\ LQWHUHVW RU SRUWLRQ WKHUHRI LQ
ZKLFK SULQFLSDO RU LQFRPH PD\ EH DFFXPXODWHG RU
GLVWULEXWHG WR RU RQ EHKDOI RI RQO\ WKH VXUYLYLQJ VSRXVH
GXULQJKLVRUKHUOLIHWLPHDQGLQZKLFKQRRQHPD\WUDQVIHU
RUH[HUFLVHDSRZHUWRDSSRLQWDQ\SDUWRIWKHWUXVWRURWKHU
LQWHUHVWWRVRPHRQHRWKHUWKDQWKHVXUYLYLQJVSRXVHGXULQJ
KLVRUKHUOLIHWLPH,QDGGLWLRQWKHH[HFXWRURIWKHHVWDWHLV
UHTXLUHG XQGHU WKLV SURYLVLRQ WR PDNH DQ HOHFWLRQ LQ RUGHU
WRTXDOLI\WKHWUXVWDV2UHJRQVSHFLDOPDULWDOSURSHUW\
$
3URYLGHGKRZHYHUWKDWWKH2603HOHFWLRQLVRQO\
DYDLODEOHLIWKHVXUYLYLQJVSRXVHZDLYHVWKHULJKWWR
DOORZGLVWULEXWLRQVWRDQ\RQHRWKHUWKDQWKHVSRXVH
GXULQJWKHVSRXVH¶VOLIHWLPH
%
7KH QDPHG EHQHILFLDULHV DOVR PXVW DJUHH QRW WR
DFFHSW GLVWULEXWLRQV RI HLWKHU LQFRPH RU SULQFLSDO
GXULQJWKHVXUYLYLQJVSRXVH¶VOLIHWLPH

256   D  UHTXLUHV D ZULWWHQ HOHFWLRQ WR WDNH DGYDQWDJH RI WKH
2603 HOHFWLRQ WR EH DWWDFKHG WR WKH 25 2ULJLQDOO\ WKH VWDWXWH
UHTXLUHGDVWDWHPHQW
D
7KH VWDWXWH UHTXLUHG WKDW WKH HOHFWLRQ EH PDGH E\ DWWDFKLQJ D
VWDWHPHQWWRWKH2UHJRQUHWXUQ
L
,GHQWLI\LQJWKHSURSHUW\LQWHUHVWFRQVWLWXWLQJ2603
LL
&RQILUPLQJWKDWLWPHHWVWKHUHTXLUHPHQWVRI2603DQG
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&RQILUPLQJWKDWWKHSURSHUW\ZLOOEHDGPLQLVWHUHGDV2603
RUWKDWLWZLOOEHDGPLQLVWHUHGLQVXFKRWKHUPDQQHUDVWKH
'HSDUWPHQWRI5HYHQXHPD\UHTXLUH
6LQFHWKHWLPHWKHVWDWXWHZDVLQLWLDOO\SDVVHGWKH'HSDUWPHQWRI5HYHQXH
KDVQRZFUHDWHGDIRUPFDOOHG³6FKHGXOH2603´WREHDWWDFKHGDVSDUWRI
)RUP25
D
:DWFK RXWWKRXJKEHFDXVH WKHIRUPDXWRPDWLFDOO\ SUHVXPHVWKDW
WKHHVWDWHZDQWVWKHPD[LPXPDOORZDEOH2603GHGXFWLRQ
E
7KHIRUPDSSOLHVWRWKHHQWLUHWUXVWXQOHVVWKHHVWDWHGHVLJQDWHVD
VPDOOHUIUDFWLRQDORUSHUFHQWDJHVKDUH
F
7KHHOHFWLRQLVLUUHYRFDEOHRQFHPDGHE\ILOLQJ)RUP25
G
6LQFH WKHUH LV QR VSHFLILF ODZ RQ SRLQW LW LV DUJXDEOH WKDW WKH
2603 HOHFWLRQ FDQ EH PDGH RQ DQ DVVHW E\ DVVHW EDVLV D
SHUFHQWDJH EDVLV RU D IUDFWLRQDO VKDUH EDVLV 7KLV VHHPV WR EH
UHLQIRUFHG E\ WKH 2603 6FKHGXOH LWVHOI ZKLFK VHHPV WR SURYLGH
IRUSDUWLDODVVHWRUIUDFWLRQDOHOHFWLRQV
,I D GHFHGHQW¶V WUXVW RU RWKHU LQWHUHVW LQ SURSHUW\ ZLOO TXDOLI\ DV 2603
TXDOLI\LQJ SURSHUW\ H[FHSW WKDW WKH SULQFLSDO RU LQFRPH LV GLVWULEXWHG
XQGHUWKHWUXVWWRVRPHRQHRWKHUWKDQWKHVXUYLYLQJVSRXVHWKHQDQ2603
HOHFWLRQLVJHQHUDOO\XQDYDLODEOH
D
+RZHYHU LI WKH H[HFXWRU PDNHV WKH 2603 HOHFWLRQ DQG LI WKH
VXUYLYLQJ VSRXVH DQG HDFK OLYLQJ EHQHILFLDU\ ZKR LV HQWLWOHG WR
GLVWULEXWLRQV GXULQJWKHOLIHWLPH RIWKHVXUYLYLQJVSRXVHPDNHWKH
VSHFLDOHOHFWLRQWKHQ2603TXDOLILFDWLRQLVDYDLODEOH
E
7KHVWDWXWHUHTXLUHVWKDWWKHHOHFWLRQVEHDWWDFKHGWRWKH25RU
ILOHG RU PDLQWDLQHG DV UHFRUGV RWKHUZLVH SUHVFULEHG E\ WKH 2'5
WKURXJKLWVUXOHPDNLQJDXWKRULW\
F
6XEVHTXHQWWRWKHSDVVDJHRIWKHVWDWXWHWKH2'5DGGHGODQJXDJH
WR 6FKHGXOH 2603 ZKLFK FRQWDLQV FRQVHQWV WR EH VLJQHG E\ WKH
VXUYLYLQJ VSRXVH DQG WKH FKLOGUHQ WR HQVXUH WKDW WKH WUXVW ZLOO
SURYLGH GLVWULEXWLRQV RQO\ IRU WKH EHQHILW RI WKH VXUYLYLQJ VSRXVH
GXULQJKLVRUKHUOLIHWLPH
G
4XHU\:KRSROLFHVWKLV"
L
,I D GLVWULEXWLRQ LV PDGH WR D QRQVSRXVH ZKDW LV WKH WD[
HIIHFW"
LL
:KDWDUHWKHSURFHGXUDOUHTXLUHPHQWVWRHQIRUFHWKHVDPH"
LLL
,VLWDQ2UHJRQJLIW"+RZLVLWUHSRUWHG":KRLVWKHGRQRU"
LY
,VLWVXEMHFWWRDQ2UHJRQSHUGRQHHH[FOXVLRQ"
H
7R EH VDIH LI WKH VXUYLYLQJ VSRXVH ZDQWV FKLOGUHQ WR VKDUH LQ WKH
FUHGLW VKHOWHU WUXVW DV RULJLQDOO\ LQWHQGHG WKH VSRXVH VKRXOG
ZLWKGUDZIXQGVIURPWKHFUHGLWVKHOWHUWUXVWDQGWKHQPDNHWKHJLIW
$Q\HOHFWLRQWREHPDGHE\DPLQRUFDQEHPDGHE\WKHFXVWRGLDOSDUHQW
RU FRXUW DSSRLQWHG JXDUGLDQ RQ EHKDOI RI WKH PLQRU DQG RQ EHKDOI RI
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XQERUQ OLQHDO GHVFHQGDQWV RI WKH PLQRU 7KLV REYLDWHV WKH QHFHVVLW\ RI
DSSRLQWLQJD6SHFLDO5HSUHVHQWDWLYHXQGHU2UHJRQODZ

$Q LPSRUWDQW GLVWLQFWLRQ EHWZHHQ WKH 2603 UXOHV DQG WKH 47,3 UXOHV
VKRXOGEHQRWHG8QGHU,5& E  DOOLQFRPHRID47,3WUXVWPXVW
EHSD\DEOHWRWKHVXUYLYLQJVSRXVHDWOHDVWDQQXDOO\8QGHU256
LQFRPH PD\ EH DFFXPXODWHG IRU WKH EHQHILW RI WKH VXUYLYLQJ VSRXVH DQG
WKH VXUYLYLQJ VSRXVH RQO\ GXULQJ KLV RU KHU OLIHWLPH 7KHUH LV QR
UHTXLUHPHQWWKDWWKHLQFRPHEHGLVEXUVHGDVUHJXODULQWHUYDOV
D
7KLVEHJVWKHTXHVWLRQ'RHVDFFXPXODWHGLQFRPHKDYHWREHSDLG
WRWKHVXUYLYLQJVSRXVHDWKLVRUKHUGHDWK"
E
,W DSSHDUV WKDW TXHVWLRQ KDV EHHQ DQVZHUHG LQ 256 
SURYLGLQJWKDWWKHJURVVHVWDWHRIDGHFHGHQWZKRLVWKHVXUYLYLQJ
VSRXVH ZLWK UHVSHFW WR SURSHUW\ WKDW LV 2603 SURSHUW\ VKDOO
LQFOXGH WKH 2603 SURSHUW\ YDOXHG DV RI WKH GDWH RI GHDWK RI WKH
VXUYLYLQJ VSRXVH HPSKDVLV DGGHG 7KHUHIRUH ZKHWKHU GLVWULEXWHG
WRWKHVSRXVHRUUHWDLQHG LQWUXVWWKH2603DFFXPXODWHGLQFRPH
ZLOOHQGXSEHLQJWD[HGLQWKHVSRXVH¶VHVWDWHDWIDLUPDUNHWYDOXH
DWKLVRUKHUGHDWK
0DNLQJ2UHJRQ(OHFWLRQ
8QGHU '25 5XOHV UXOH QR    SURYLGHV IRU VSHFLDO HOHFWLRQV XQGHU
,5& VHFWLRQV  F   $ $  DQG  $  $Q 2UHJRQ
HOHFWLRQ RQFH PDGH ZLOO EH LUUHYRFDEOH ,I D  LV QRW UHTXLUHG DQG LI WKH
HOHFWLRQLVPDGHIRU2UHJRQSXUSRVHVRQO\WKH2UHJRQHOHFWLRQPXVWEHPDGHRQ
WKH2UHJRQUHWXUQLQWKHVDPHPDQQHUDVUHTXLUHGXQGHUWKH&RGHDVWKRXJKPDGH
RQWKH

,I D 47,3 HOHFWLRQ LV DOORZHG DW WKH GHDWK RI WKH ILUVW VSRXVH WKHQ WKH
HVWDWH RI WKH VXUYLYLQJ VSRXVH PXVW LQFOXGH WKH YDOXH RI WKH SURSHUW\
VXEMHFWWRWKH2UHJRQ47,3HOHFWLRQ7KH$GPLQLVWUDWLYH5XOHVSHFLILFDOO\
SURYLGHVWKDWDWWKHVHFRQGGHDWKWKHVXUYLYLQJGHFHGHQW¶VJURVVHVWDWHIRU
2UHJRQ DQG )HGHUDO SXUSRVHV ZLOO EH GLIIHUHQW EHFDXVH RI WKH ³2UHJRQ
RQO\´47,3HOHFWLRQ,QRWKHUZRUGVWKH*$3DPRXQWZLOO EHWD[DEOHLQ
2UHJRQDWWKHVHFRQGGHDWK
$GPLQLVWUDWLYH([SHQVHV
$VHSDUDWHLVVXHDULVHVDVZHOOXQGHU,5& J ZKLFKVWDWHV
“Amounts allowable under section 2053 or 2054 as a
deduction in computing the taxable estate of the decedent
shall not be allowed as a deduction (or as an offset against
the sales price of property in determining gain or loss) in
computing the taxable income of the estate or of any other
person, unless there is filed, within the time and in the
manner and form prescribed by the Secretary, a statement
that the amounts have not been allowed as deductions
under section 2053 or 2054 and a waiver of the right to
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have such amounts allowed at any time as deductions
under section 2053 or 2054.”

)

*HQHUDOO\WKHSHUVRQDOUHSUHVHQWDWLYHZLOOHOHFWQRWWRWDNHGHGXFWLRQVRQWKH
IRU WKH HVWDWH RI D ILUVW VSRXVH WR GLH ZLWK D ³UHGXFHWR]HUR´ IHGHUDO IXQGLQJ
IRUPXODVLQFHWKLVZLOOUHVXOWLQQREHQHILWEHLQJGHULYHGIURPWKHGHGXFWLRQIRU
DGPLQLVWUDWLYHH[SHQVHVRQWKH,QVWHDGWKHSHUVRQDOUHSUHVHQWDWLYHZLOOHOHFW
WRGHGXFWWKHVHH[SHQVHVDJDLQVWLQFRPHRQWKHILGXFLDU\LQFRPHWD[UHWXUQIRUWKH
HVWDWHRUWUXVW

7KHVH FRQVLGHUDWLRQV PD\ EH TXLWH GLIIHUHQW KRZHYHU LI WKH SHUVRQDO
UHSUHVHQWDWLYH RU WUXVWHH LV ZRUNLQJ ZLWK D GRFXPHQW ZKLFK IXQGV WKH
FUHGLWVKHOWHUDPRXQWWRWKH)HGHUDO([HPSWLRQDQGDVDUHVXOWLVIDFLQJ
27D[ ,W PD\ EH PRUH EHQHILFLDO IRU WKH SHUVRQDO UHSUHVHQWDWLYH LQ WKDW
FDVH WR GHGXFW H[SHQVHV RI DGPLQLVWUDWLRQ RQ WKH 27D[ UHWXUQ ZKLOH
GHIHUULQJ WKH GHGXFWLRQ IRU WKRVH H[SHQVHV RI DGPLQLVWUDWLRQ IRU IHGHUDO
SXUSRVHVXQWLOWKHILOLQJRIWKHIHGHUDOILGXFLDU\LQFRPHWD[UHWXUQ

7KLVZLOOUHVXOWLQDQ2UHJRQILGXFLDU\DGMXVWPHQWRQWKH2UHJRQILGXFLDU\
LQFRPHWD[UHWXUQIRUWKHHVWDWHRUWUXVW

8QGHU2$5FHUWDLQGHGXFWLRQVPD\QRWEHWDNHQRQERWKWKH
27D[ DQG ILGXFLDU\ LQFRPH WD[ UHWXUQV EXW DQ HOHFWLRQ PXVW EH PDGH WR
WDNHDGYDQWDJHRIWKRVHGHGXFWLRQVRQRQHUHWXUQRUWKHRWKHU

$OWKRXJK 2UHJRQ KDV QRW \HW SURPXOJDWHG DGPLQLVWUDWLYH UXOHV WR WKLV
HIIHFW2UHJRQKDVLVVXHGDQHZ6FKHGXOH.WRIRUP7KHVFKHGXOH
LV DWWDFKHG WR WKH RXWOLQH DV DQ H[KLELW ,Q UHYLHZLQJ WKH IRUP LW FDQ EH
VHHQWKDWDFFRPPRGDWLRQLVPDGHIRUGLIIHUHQWGHGXFWLRQVRQWKH2UHJRQ
WKDQWKRVHRQWKH2UHJRQ,QWKHSDVWWKHVHGHGXFWLRQVKDYHEHHQ
DFFRPPRGDWHG WKURXJK D ILGXFLDU\ DGMXVWPHQW RQ WKH 2UHJRQ UHWXUQ
ZKLFK ZLOO VWLOO EH QHFHVVDU\ +RZHYHU WKH 6FKHGXOH . ZLOO LGHQWLI\
KRZ GHGXFWLRQV DUH WR EH WUHDWHG E\ WKH EHQHILFLDULHV RQ WKHLU LQGLYLGXDO
UHWXUQVDQGWKHGLIIHUHQFHLQGHGXFWLRQVEHWZHHQWKHIHGHUDODQG2UHJRQ
.V
6RPH,VVXHVWR&RQVLGHU8QGHU&XUUHQW2UHJRQ/DZ
(YHQWKRXJKWKH2603HOHFWLRQSURYLGHVDVDIHKDUERULWLVQRWZLWKRXWLWVNLQNV
)RULQVWDQFH

+RZ GRHV RQH FRQWLQXH WR LGHQWLI\ 2UHJRQ VSHFLDO PDULWDO SURSHUW\" ,V
WKHUH D UHTXLUHPHQW WKDW WKH SURSHUW\ EH PDLQWDLQHG LQ D VSHFLDO VKDUH RI
WKHFUHGLWVKHOWHUWUXVWDQGKHOGDQGDGPLQLVWHUHGDVDVHSDUDWHWUXVWE\WKH
7UXVWHH GXULQJ WKH VXUYLYLQJ VSRXVH¶V OLIHWLPH" ,W DSSHDUV WKDW QR VXFK
UHTXLUHPHQWH[LVWVXQGHUWKHODZ7KHVWDQGDUGSUDFWLFHRIPDQ\DWWRUQH\V
DQGDFFRXQWDQWVLVWRDFWXDOO\WUHDWWKH2603VKDUHDVDVHSDUDWHWUXVWERWK
IRU WD[ DQG DGPLQLVWUDWLYH SXUSRVHV %HFDXVH RI WKLV WKH IXOO\ IHGHUDO
DQGRU 2UHJRQ H[HPSW VKDUH XS WR  PLOOLRQ  FDQ EH LQYHVWHG PRUH LQ
JURZWKW\SH DVVHWV DQG WKH 2603 VKDUH FDQ EH WKH VKDUH IURP ZKLFK
PRUH IL[HG LQFRPH RSWLRQV DUH FKRVHQ DQG IURP ZKLFK LI GLVWULEXWLRQV
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PXVWEHPDGHIURPWKHIHGHUDOH[HPSWVKDUHWKRVHGLVWULEXWLRQVZRXOGEH
PDGH
:KDW LI WKH WUXVW FKDQJHV LWV VLWXV WR DQRWKHU VWDWH OLNH 1HYDGD RU 7H[DV
ZKHUHWKHUHLVQRLQKHULWDQFHWD["+RZGRHV2UHJRQHQIRUFHLQFOXVLRQRI
WKH WUXVW LQ WKH VXUYLYLQJ VSRXVH¶V 2UHJRQ HVWDWH DW WKH WLPH RI WKH
VXUYLYLQJVSRXVH¶VGHDWK"
:KDWLIWKHVXUYLYLQJVSRXVHFKDQJHVKLVRUKHUGRPLFLOHWRDVWDWHRWKHU
WKDQ2UHJRQ":LOOWKH2UHJRQVSHFLDOPDULWDOSURSHUW\ORVHLWVFKDUDFWHUDV
SURSHUW\VXEMHFWWRWD[LQWKHVWDWHRI2UHJRQ"8QGHU DGRSWHG E\WKH
2UHJRQ OHJLVODWXUH LQ  256  KDV EHHQ DPHQGHG WR SURYLGH
WKDW WKH QXPHUDWRU RI WKH IUDFWLRQ GHWHUPLQLQJ ZKDW VKDUH RI DQ HVWDWH LV
WD[DEOHLQ2UHJRQGRHVQRWLQFOXGHLQWDQJLEOHSHUVRQDOSURSHUW\ORFDWHGLQ
2UHJRQLIRZQHGE\DQRQUHVLGHQWGHFHGHQW3UHVXPLQJDWUXVWPLJKWEH
FRQVWUXHG WR EH LQWDQJLEOH SURSHUW\ WKH VWDWXWH FRXOG EH LQWHUSUHWHG WR
H[FOXGH2603SURSHUW\IURPWKHVXUYLYLQJVSRXVH¶VHVWDWHLIWKHVXUYLYLQJ
VSRXVHFKRRVHVWROHDYHWKHVWDWHRI2UHJRQEHIRUHGHDWK
:KDWLIWKHVSRXVHPRYHVWR1HYDGDEXWNHHSVWKH2603WUXVWLQ2UHJRQ"
6LQFH WKH 2UHJRQ HVWDWH LV OHVV WKDQ  PLOOLRQ ZLOO WKH VXUYLYLQJ VSRXVH
HVFDSH2UHJRQLQKHULWDQFHWD["%HFDXVHRIWKHFKDQJHVXQGHU+%LI
WKHWUXVWLVWD[HGLQDQRWKHUVWDWHDQGLVGHHPHGWREHLQWDQJLEOHSHUVRQDO
SURSHUW\LWZRXOGSUREDEO\HVFDSHWD[LQ2UHJRQ+RZHYHULIQRWLWPD\
ZHOOEHVXEMHFWWR2UHJRQWD[7KHUHDOTXHVWLRQLVZKHWKHUDWUXVWZRXOG
EHFRQVWUXHGWREHLQWDQJLEOHSHUVRQDOSURSHUW\XQGHU2UHJRQODZ
$OWKRXJK QRWKLQJ KDV \HW EHHQ SURPXOJDWHG LQ VWDWXWH UHSUHVHQWDWLYHV RI
WKH 'HSDUWPHQW RI 5HYHQXH KDYH DW OHDVW YHUEDOO\ LQGLFDWHG WKDW LI WKH
VXUYLYLQJVSRXVHPRYHVWRDQRWKHUVWDWHDQGOHDYHVQRSURSHUW\LQ2UHJRQ
WKHQ2UHJRQSUREDEO\KDVQRMXULVGLFWLRQWRFKDVHDIWHUWKHVSRXVHIRUDQ\
2UHJRQHVWDWHWD[DWWULEXWDEOHWRDQ2603RU47,3WUXVW
:LOO2UHJRQDOORZDWRWDOUHWXUQXQLWUXVWWRVHUYHDVDTXDOLI\LQJLQWHUHVW
IRU47,3SXUSRVHV"
D
7KH'HSDUWPHQWRIWKH7UHDVXU\LQ7'SURYLGHGWKDWDWRWDO
UHWXUQ XQLWUXVW ZKLFK LI DGPLQLVWHUHG XQGHU DSSOLFDEOH VWDWH ODZ
SURYLGHV IRU D UHDVRQDEOH DSSRUWLRQPHQW RI WKH WRWDO UHWXUQ RI D
WUXVWEHWZHHQWKHLQFRPHDQGWKHUHPDLQGHUEHQHILFLDU\ZLOOPHHW
WKH UHTXLUHPHQWV RI WKH 47,3 UHJXODWLRQV IRU ERWK JLIW DQG HVWDWH
WD[SXUSRVHV
E
2UHJRQ DXWKRUL]HV WKH XVH RI  WRWDO UHWXUQ XQLWUXVWV LQ OLHX RI
PDQGDWRU\LQFRPHWUXVWV256  
F
4XHVWLRQV KDYH DULVHQ UHJDUGLQJ ZKHWKHU RU QRW WKHVH W\SHV RI
WUXVWVZRXOGTXDOLI\IRUDQ2UHJRQ47,3HOHFWLRQRUZRXOGTXDOLI\
DV2UHJRQVSHFLDOPDULWDOSURSHUW\
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+

2WKHU2UHJRQ(OHFWLRQV
,IWKHSUDFWLWLRQHU IDFHV DWD[RQWKH*$32$5   SURYLGHVIRU
DGGLWLRQDOVSHFLDO2UHJRQHOHFWLRQVZKLFKZRXOGRWKHUZLVHEHDYDLODEOHXQGHUWKH
IHGHUDOODZ

8QGHU,5& F DQH[FOXVLRQRIXSWRLVDYDLODEOHIRUWKH
DSSOLFDEOHSHUFHQWDJHRIODQGVXEMHFWWRDTXDOLILHGFRQVHUYDWLRQHDVHPHQW
D
7KH ³DSSOLFDEOH SHUFHQWDJH´ LV  UHGXFHG E\  SHUFHQWDJH
SRLQWV IRU HDFK SHUFHQWDJH SRLQW E\ ZKLFK WKH FRQVHUYDWLRQ
HDVHPHQWLVOHVVWKDQRIWKHYDOXHRIWKHODQG EXWQRWEHORZ

E
$QXPEHURIFHUWDLQRWKHUUHVWULFWLRQVDQGGHILQLWLRQVDSSO\
F
,I DQ H[HFXWRU RU GHFHGHQW LV FRQWHPSODWLQJ D FRQVHUYDWLRQ
HDVHPHQW HYHQ WKRXJK WKHUH PD\ EH QR IHGHUDO HVWDWH WD[ GXH
GHSHQGLQJ XSRQ WKH VL]H RI WKH HVWDWH WKH H[HFXWRU PD\ ZLVK WR
PDNHDTXDOLILHG FRQVHUYDWLRQHDVHPHQWHOHFWLRQ DJDLQVWWKH*$3
SRUWLRQ

$OWHUQDWHYDOXDWLRQGDWH,5&SURYLGHVIRUWKHDOWHUQDWLRQYDOXDWLRQ
GDWHGHWHUPLQDWLRQZKLFKEDVLFDOO\IL[HVWKHYDOXHRIDQHVWDWHIRUIHGHUDO
HVWDWH WD[ SXUSRVHV DV WKH IDLU PDUNHW YDOXH RI WKH DVVHWV VL[ PRQWKV
IROORZLQJWKHGDWHRIWKHGHFHGHQW¶VGHDWK7KHHOHFWLRQLVRQO\DYDLODEOH
WRWKHH[WHQWWKHHOHFWLRQUHGXFHVIHGHUDOHVWDWHWD[HV
D
8QGHUWKHDGPLQLVWUDWLYHUXOHDVHSDUDWHVHFWLRQHOHFWLRQFDQ
EH PDGH IRU 2UHJRQ SXUSRVHV RQO\ 6LQFH WKH DGPLQLVWUDWLYH UXOH
VSHFLILFDOO\UHIHUVWR,5&LWFDQRQO\EHSUHVXPHGWKDW,5&
 F  ZLOO QRW DSSO\ 7KDW LV WKH SURYLVLRQ ZKLFK DXWKRUL]HV
DOWHUQDWH YDOXDWLRQ GDWH WR EH XVHG RQO\ LI WKH JURVV HVWDWH LV
UHGXFHGDQGIHGHUDOHVWDWHWD[LVUHGXFHG
E
,IVHFWLRQLVHOHFWHGIRU2UHJRQSXUSRVHVGRHVWKDWPHDQWKDW
ZH QRZ KDYH GLIIHUHQW WD[ EDVHV LQ DVVHWV IRU IHGHUDO DQG 2UHJRQ
SXUSRVHV" ,W DSSHDUV WKDW WKH DQVZHU LV ³\HV´ 7KLV ZRXOG PHDQ
WKDW GHSUHFLDWLRQ DQG JDLQ DQG ORVV DQG FRPSXWDWLRQV ZRXOG EH
GLIIHUHQW IRU IHGHUDO DQG 2UHJRQ SXUSRVHV 7KHVH IHGHUDO2UHJRQ
GLIIHUHQFHV ZRXOG FUHDWH DGGLWLRQDO ERRNNHHSLQJ KHDGDFKHV DQG
VLJQLILFDQWO\ LPSDFW GHFLVLRQV UHJDUGLQJ WKH VDOH RU H[FKDQJH RI
FHUWDLQDVVHWV
6SHFLDO8VH9DOXDWLRQ
,5&$SURYLGHVIRUDUHGXFWLRQLQWKHYDOXHRIFHUWDLQTXDOLILHGXVHSURSHUW\
QRWWRH[FHHGPXOWLSOLHGE\DFRVWRIOLYLQJDGMXVWPHQWIURP7KH
FXUUHQWSRWHQWLDOUHGXFWLRQLV

$OWKRXJK D TXDOLILHG XVH HOHFWLRQ PD\ QRW EH DSSURSULDWH IRU IHGHUDO
SXUSRVHV LW PD\ EH DSSURSULDWH WR FRQVLGHU D VHFWLRQ $ HOHFWLRQ IRU
WKH*$3IRU27D[SXUSRVHV

%HFDXVHWKHVHFWLRQ$UXOHVDUHVRUHVWULFWLYHDQGUHTXLUHFRQWLQXRXV
UHSRUWLQJLWPD\QRWEHZRUWKZKLOHWRWDNHDGYDQWDJHRIWKHVHUXOHVIRUWKH
VROHSXUSRVHRIUHGXFLQJWKH2UHJRQ*$3,IKRZHYHUWKHHVWDWHLVODUJH
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,,,

HQRXJK WR EH VXEMHFW WR IHGHUDO WD[ WKH VHFWLRQ $ HOHFWLRQ PD\ EH
XVHIXOWRDOORFDWHPRUHHPSLULFDOYDOXHWRWKHFUHGLWVKHOWHUWUXVWDQGOHVV
WR WKH PDULWDO VKDUH WKHUHE\ UHGXFLQJ HYHQWXDO HVWDWH WD[HV DW WKH VHFRQG
GHDWK
%DVLV$GMXVWPHQWV
8QGHU 6%  SDVVHG LQ  WKH 2UHJRQ OHJLVODWXUH KDV QRZ DQVZHUHG D
QDJJLQJTXHVWLRQUHJDUGLQJDGMXVWPHQWVWREDVLVIRUSURSHUW\RIGHFHGHQWVG\LQJ
DIWHU'HFHPEHU6LQFHEDVLVLVVWHSSHGXSWRGDWHRIGHDWKYDOXHXQGHU
VHFWLRQ E IRUGHFHGHQWVG\LQJDIWHU6HSWHPEHUWKHQWKHWD[EDVLV
RIDQ\SURSHUW\RZQHGE\DGHFHGHQWZKRGLHVDIWHUWKDWGDWHZLOOEHVWHSSHGXSWR
IDLU PDUNHW YDOXH RQ GDWH RI GHDWK 7KH 2UHJRQ 'HSDUWPHQW RI 5HYHQXH KDV
LQGLFDWHG WKDW IRU HVWDWHV WKDW KDYH FKRVHQ WR XVH WKH  UXOHV ZLWK UHVSHFW WR
PRGLILHGVWHSXSLQEDVLVXQGHU,5&EDVLVIRU2UHJRQSXUSRVHVZLOOEHWKH
VDPHDVEDVLVIRUIHGHUDOSXUSRVHV

2UHJRQ1DWXUDO5HVRXUFH&UHGLW
$
+LVWRU\RIWKH([FOXVLRQ
2Q -XO\   *RYHUQRU .XORQJRVNL VLJQHG 2UHJRQ +%  ZKLFK LV WKH
OHJLVODWXUH¶V2UHJRQWD[³IL[DOO´,QFOXGHGLQWKHELOOZDV6HFWLRQZKLFK
FUHDWHGDQH[FOXVLRQIURPFRPSXWLQJWKHJURVVHVWDWHLQDQDPRXQWQRWWRH[FHHG
PLOOLRQWRWKHH[WHQWWKDWWKHYDOXHRIVXFKSURSHUW\LVHLWKHUQDWXUDOUHVRXUFH
SURSHUW\ RU SURSHUW\ XVHG LQ FRPPHUFLDO ILVKLQJ RSHUDWLRQV ZKLFK LQFOXGHV
SURSHUW\ XVHG LQ SURFHVVLQJ RU PDUNHWLQJ RI WKH SURGXFWV RI WKRVH FRPPHUFLDO
ILVKLQJRSHUDWLRQV

1DWXUDOUHVRXUFHSURSHUW\PHDQVUHDOSURSHUW\GHVLJQDWHGHLWKHUDV
D
)DUPXVHSURSHUW\RUDVRQHRUPRUHIDUPXVHKRPHVVLWHUHODWHGWR
WKHUHDOSURSHUW\RU
E
)RUHVW ODQG RU RQH RU PRUH IRUHVW ODQG KRPH VLWHV QRW WR H[FHHG
DFUHV

7KHVH UXOHV ORRNV YHU\ PXFK OLNH WKH VHFWLRQ $ UXOHV XQGHU WKH
,QWHUQDO 5HYHQXH &RGH 6SHFLILFDOO\ WKH  PLOOLRQ H[FOXVLRQ DSSOLHG
RQO\LISURSHUW\H[FOXGHGIURPWKHJURVVHVWDWHLVWUDQVIHUUHGWR
D
7KHGHFHGHQW¶VVSRXVH
E
$QDWXUDORUDGRSWHGFKLOGRIWKHGHFHGHQW
F
$QDWXUDORUDGRSWHGJUDQGFKLOGRIWKHGHFHGHQW
G
$QDWXUDORUDGRSWHGEURWKHURUVLVWHURIWKHGHFHGHQWRU
H
$QDWXUDORUDGRSWHGQLHFHRUQHSKHZRIWKHGHFHGHQW

5HFDSWXUHUXOHVDOVRH[LVWHGXQGHUWKHVHSURYLVLRQV,IWKHQDWXUDOUHVRXUFH
SURSHUW\ ZDV QRW XVHG IRU DW OHDVW  RXW RI WKH HLJKW FDOHQGDU \HDUV
IROORZLQJWKHGHFHGHQW¶VGHDWKRULIWKHSURSHUW\ZDVGLVSRVHGRIE\WKH
WUDQVIHUHH RWKHU WKDQ D GLVSRVLWLRQ WR DQRWKHU HOLJLEOH IDPLO\ PHPEHU
DGGLWLRQDOWD[ZDVLPSRVHG

7KHUXOHVDSSOLHGRQO\WRGHFHGHQWVG\LQJRQRUDIWHU-DQXDU\
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,Q DGGLWLRQ WR QDWXUDO UHVRXUFH SURSHUWLHV SURSHUWLHV SURGXFLQJ ELRIXHOV
DOVR IDOO XQGHU WKH VWDWXWH 7KH 'HSDUWPHQW RI -XVWLFH KRZHYHU KDV IHOW
WKDWWKHGHILQLWLRQRI³ODZIXOO\TXDOLILHG´IRUELRIXHOSURGXFWLRQSXUSRVHV
PHDQVWKDWLWPXVWTXDOLI\DVRIGDWHRIGHDWK7KHUHIRUHWKHODZFKDQJHV
DVWKH\DIIHFWELRIXHOSURGXFWLRQSUREDEO\GRQRWTXDOLI\IRUWKHH[FOXVLRQ
IRUGHFHGHQWVG\LQJSULRUWR-XQH

:KDW LI DQ HOHFWLRQ LV PDGH DIWHU WKH GXH GDWH IRU WKH UHWXUQ" 7KH
'HSDUWPHQW RI 5HYHQXH KDV WDNHQ WKH SRVLWLRQ WKDW WKH HOHFWLRQ PXVW EH
PDGHRQO\RQDQ2UHJRQ,QKHULWDQFH7D[5HWXUQEXWWKHHOHFWLRQFDQEH
PDGHHLWKHURQDODWHILOHGRUDQDPHQGHGUHWXUQ

:KDW DERXW WD[ EDVLV" 6LQFH WKH ODZ VSHFLILFDOO\ GRHV QRW SURYLGH IRU D
UHGXFWLRQLQEDVLVDQGVLQFH,5&SURYLGHVWKDWEDVLVLVGHHPHGWR
EHGDWHRIGHDWKYDOXHWKH'HSDUWPHQWRI5HYHQXHKDVWDNHQWKHSRVLWLRQ
WKDWHYHQWKRXJKWKHH[FOXVLRQDSSOLHVIXOOVWHSXSLQEDVLVZLOOVWLOODSSO\
VXEMHFWWRWKHFKDQJHVLQIHGHUDOODZ
7KH/HJLVODWLYH&KDQJHV

,Q  2UHJRQ¶V OHJLVODWXUH KDG D VSHFLDO VHVVLRQ ZKLFK DPRQJ RWKHU
WKLQJVDPHQGHGWKHQDWXUDOUHVRXUFHH[FOXVLRQDQGFKDQJHGLWWRDFUHGLW
8QGHU WKH RULJLQDO ODQJXDJH RI 256  WKH ILUVW  PLOOLRQ LQ
YDOXHRIQDWXUDOUHVHUYHSURSHUW\ZDVDFWXDOO\H[FOXGHGIURPWKHHVWDWHDV
DQH[FOXVLRQ$QXPEHURIPLVWDNHVDQGRYHUVLJKWVH[LVWHGLQFRQQHFWLRQ
ZLWK WKH LQLWLDO ODZ DQG WKRVH ZHUH ODUJHO\ DGGUHVVHG LQ WKH 
OHJLVODWLRQ,QWKHOHJLVODWXUHSDVVHG+%&KDSWHU2UHJRQ
ODZV  7KH  YHUVLRQ RI WKH VWDWXWH ZDV PDGH UHWURDFWLYH IRU
GHFHGHQWVG\LQJRQRUDIWHU-DQXDU\ZKLFKZDVWKHHIIHFWLYHGDWH
RIWKHRULJLQDODFW7KHFUHGLWLVQRZUHSRUWHGRQVFKHGXOH15&RIIRUP
,7
7KH/HJLVODWLYH&KDQJHV

,Q  WKH 2UHJRQ OHJLVODWXUH SDVVHG +%  ZKLFK PDGH PDMRU
FKDQJHV WR WKH 2UHJRQ LQKHULWDQFH WD[ LQFOXGLQJ WKH 1DWXUDO 5HVRXUFH
&UHGLW7KLVQHZODZVXEVWDQWLDOO\UHZULWHVWKHODZWRFODULI\DQGLPSURYH
WKHH[LVWLQJQDWXUDOUHVRXUFHSURSHUW\FUHGLWIRUIDUPILVKLQJDQGIRUHVWU\
EXVLQHVVHVE\SURYLGLQJGHILQLWLRQVIRUHDFKRIWKHVHEXVLQHVVHVDQGDOVR
E\IXUWKHUFODULI\LQJWKHGHILQLWLRQRIQDWXUDOUHVRXUFHSURSHUW\3ULRUODZ
SURYLGHG D FUHGLW IRU ERWK UHDO DQG SHUVRQDO SURSHUW\ XVHG IRU IDUP
IRUHVWU\ DQG ILVKLQJ EXVLQHVVHV EXW WKH GHILQLWLRQ RI ³QDWXUDO UHVRXUFH
SURSHUW\´ ZDV RQO\ IRFXVHG RQ UHDO SURSHUW\ 7KH QHZ ODZ UHYLVHV WKH
GHILQLWLRQRI³QDWXUDOUHVRXUFHSURSHUW\´WRLQFOXGHERWKUHDOSURSHUW\DQG
SHUVRQDOSURSHUW\ WDQJLEOHDQGLQWDQJLEOH 

)RUPXOD IRU &UHGLW DQG &DS RQ &UHGLW 7KH QHZ ODZ SURYLGHV D QHZ
IRUPXODIRUFDOFXODWLQJWKHQDWXUDOUHVRXUFHFUHGLWDQGUHSHDOVWKHH[LVWLQJ
FUHGLW VFKHGXOH 7KH H[LVWLQJ VFKHGXOH ZDV RGG LQ WKDW WKH VFKHGXOH
SURYLGHGIRUFODLPVRIQDWXUDOUHVRXUFHSURSHUW\XSWRPLOOLRQEXWQR
SURIHVVLRQDOZRXOGHYHUDGYLVHDFODLPJUHDWHUWKDQPLOOLRQGXHWRWKH
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GHFUHDVHV LQ WKH FUHGLW WKDW WKH VFKHGXOH SURYLGHV IRU FODLPV RYHU 
PLOOLRQ 7KH FXUYH LQ WKH VFKHGXOH ZKLFK LQFUHDVHG DQG WKHQ GHFUHDVHG
VLPSO\ GLG QRW ZRUN ZHOO LQ SUDFWLFH DV SULRU ODZ DOVR DOORZV HVWDWHV WR
FODLPDSDUWLDOFUHGLW7KHVFKHGXOHUDLVHGHTXLW\FRQFHUQVDVZHOO$IWHU
WKH 2UHJRQ HVWDWH WD[ LV FRPSXWHG WKH QHZ ODZ¶V QHZ IRUPXOD JLYHV D
FUHGLWEDVHGRQWKHSHUFHQWDJHRIWKHDGMXVWHGJURVVHVWDWHWKDWLVFODLPHG
QDWXUDOUHVRXUFHSURSHUW\7KLVQHZIRUPXODIRFXVHVRQWKHUDWLRRIQDWXUDO
UHVRXUFH SURSHUW\ FRPSDUHG WR WKH DGMXVWHG JURVV HVWDWH UDWKHU WKDQ
IRFXVLQJVROHO\RQWKHDPRXQWRIQDWXUDOUHVRXUFHSURSHUW\FODLPHG7KLV
FDOFXODWLRQLVTXLWHHDV\ 2YHUODS ZLWK )HGHUDO 0DULWDO 'HGXFWLRQ
7KLVQHZODZSURYLGHVWKDWDQHVWDWHFDQWDNHDFUHGLWIRU2UHJRQQDWXUDO
UHVRXUFHSURSHUW\RQWKHVWDWHUHWXUQIRUTXDOLI\LQJSURSHUW\GHVSLWHXVLQJ
DPDULWDOGHGXFWLRQIRUWKHVDPHSURSHUW\RQWKHIHGHUDOUHWXUQ7KDWLVD
SHUVRQDO UHSUHVHQWDWLYH LV QRW ERXQG E\ IHGHUDO HOHFWLRQV RQ WKH 2UHJRQ
UHWXUQ LQ WKH RYHUODS DUHD RI QDWXUDO UHVRXUFH SURSHUW\ DQG PDULWDO
GHGXFWLRQV 7KLV LV D SROLF\ FKDQJH IURP WKH H[LVWLQJ 'HSDUWPHQW RI
5HYHQXHDGPLQLVWUDWLYHUXOH WKHSULRUVWDWXWHGLGQRWVSHDNWRWKHLVVXH 
7KLV SROLF\ FKDQJH HQVXUHV WKDW HYHU\ 2UHJRQ HVWDWH ZLOO KDYH D WUXH
RSSRUWXQLW\WRXVHWKHQDWXUDOUHVRXUFHSURSHUW\FUHGLWQRWMXVWWKHVHFRQG
VSRXVH 3ULRU WR WKH QHZ ODZ WKH ILUVW VSRXVH ZRXOG JHQHUDOO\ WDNH D
PDULWDOGHGXFWLRQRQWKHIHGHUDOUHWXUQGXHWRWKHKLJKIHGHUDOWD[UDWH,I
WKDW HOHFWLRQ ZDV PDGH WKH QDWXUDO UHVRXUFH FUHGLW RQ WKH 2UHJRQ UHWXUQ
FRXOGQRWEHPDGH
:RUNLQJ&DSLWDO&KDQJHGWR2SHUDWLQJ$OORZDQFH
D
7KH QHZ ODZ DOVR UHSHDOV WKH WHUP ³ZRUNLQJ FDSLWDO´ ZLWKLQ WKH
QDWXUDOUHVRXUFHSURSHUW\FUHGLWSURYLVLRQDQGLQVWHDGSURYLGHVIRU
DQ³RSHUDWLQJDOORZDQFH´ZLWKLQWKHGHILQLWLRQRI³QDWXUDOUHVRXUFH
SURSHUW\´ 7KH QHZ ODZ GHILQHV ³RSHUDWLQJ DOORZDQFH´ LQVWHDG RI
OHDYLQJ LW WR EH GHILQHG E\ DGPLQLVWUDWLYH UXOH XQGHU WKH SUHYLRXV
ODZ7KHQHZODZGHILQHV³RSHUDWLQJDOORZDQFH´DV³FDVKRUDFDVK
HTXLYDOHQW WKDW LV VSHQW PDLQWDLQHG XVHG RU DYDLODEOH IRU WKH
RSHUDWLRQRIDIDUPEXVLQHVVIRUHVWU\EXVLQHVVRUILVKLQJEXVLQHVV
DQGQRWVSHQWRUXVHGIRUDQ\RWKHUSXUSRVH´%DVLFDOO\LWZDVQRW
SUDFWLFDO WR WU\ WR NHHS D ³ZRUNLQJ FDSLWDO´ FRQFHSW EHFDXVH WKH
SODLQ PHDQLQJ RI WKDW WHUP LV ³FXUUHQW DVVHWV PLQXV FXUUHQW
OLDELOLWLHV´ 7R DUULYH DW VXFK D QXPEHU ZRXOG UHTXLUH DQ
LQGLYLGXDOL]HGDQGFRPSOLFDWHGDFFRXQWLQJH[HUFLVHIRUHDFKHVWDWH
,QDGGLWLRQWKHJURZLQJF\FOHIRUWLPEHUDQLPDOVFURSVHWFFDQ
YDU\ D JUHDW GHDO 7KXV WKH WLPH IUDPH FKRVHQ IURP ZKLFK WR
FDOFXODWH WKH FDVK RQ KDQG IRU ZRUNLQJ FDSLWDO ZRXOG JUHDWO\
LQIOXHQFHKRZPXFKZRUNLQJFDSLWDOZRXOGEHUHTXLUHG,QWKHHQG
LW ZDV FRQFOXGHG WKDW WKH JRDO LV UHDOO\ WR DOORZ DQ HVWDWH ZLWK D
IDUPIRUHVWU\RUILVKLQJEXVLQHVVWRFODLPDUHDVRQDEOHDPRXQWRI
FDVKRUFDVKHTXLYDOHQWVRQKDQGDVQDWXUDOUHVRXUFHSURSHUW\LILW
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ZLOO EH XVHG IRU WKH IDUP IRUHVWU\ RU ILVKLQJ EXVLQHVV 7KDW LV
PDQ\ VXFK EXVLQHVVHV RSHUDWH RQ GHEW EXW WKRVH ZKR GR RSHUDWH
ZLWKFDVKVKRXOGEHDEOHWRFRXQWLWDVSDUWRIWKHHOHFWDEOHQDWXUDO
UHVRXUFHSURSHUW\
E
$FRXSOHRIVDIHJXDUGVZHUHDGGHGWRWKHQHZODZWRSUHYHQWDEXVH
RI WKH RSHUDWLQJ DOORZDQFH SURYLVLRQ 7KH WZR VDIHJXDUGV LQFOXGH
WKHIROORZLQJ
L
)LUVW WKH RSHUDWLQJ DOORZDQFH LV VXEMHFW WR WKH VDPH
GLVSRVLWLRQ UXOHV DV RWKHU HOHFWHG SURSHUW\ DQG WKXV DQ
DGGLWLRQDOWD[LVGXHLIWKHRSHUDWLQJDOORZDQFHLVQRWXVHG
IRU WKH IDUP IRUHVWU\ RU ILVKLQJ EXVLQHVV IRU WKH UHTXLUHG
ILYH \HDU SHULRG 7KH LGHD KHUH LV WKDW UHTXLULQJ WKDW WKH
HOHFWHG RSHUDWLQJ DOORZDQFH EH WUDFNHG DQG XVHG IRU WKH
EXVLQHVV IRU ILYH RXW RI WKH QH[W HLJKW \HDUV ZLOO FDXVH
PDQ\ WR QRW HOHFW RU DW OHDVW QRW HOHFW WRR PXFK RSHUDWLQJ
DOORZDQFH+HLUVRIWHQGRQRWZDQWWR³ORFNXS´FDVK
LL
6HFRQG WKH QHZ ODZ SODFHV D OLPLW RQ WKH RSHUDWLQJ
DOORZDQFH RI FDVK DQG FDVK HTXLYDOHQWV WKDW DQ HVWDWH FDQ
FODLPIRUWKHFUHGLWDVWKHOHVVHURIRIWKHRWKHUQDWXUDO
UHVRXUFH SURSHUW\ IRU ZKLFK D FUHGLW LV FODLPHG RU 
PLOOLRQ 7KLV OLPLW KHOSV HQVXUH WKDW WKH UDWLR RI FDVK WR
RWKHUHOHFWHGSURSHUW\LVUHDVRQDEOH7KHFKRLFHLVQRW
DQ\ ³PDJLF QXPEHU´ EXW UDWKHU D FRPSURPLVH WKDW
UHSUHVHQWV ZKDW ZDV FRQVLGHUHG UHDVRQDEOH DQG ZRUNDEOH
6RPHWLPHV LW FRXOG EH DUJXHG WKDW  ZLOO DOORZ D
SDUWLFXODU HVWDWH WR HOHFW WRR PXFK FDVK DQG FDVK
HTXLYDOHQWVEXWRWKHUWLPHVWKHPD\EHWRRVPDOO$
GHDWK PD\ RFFXU MXVW DIWHU D FURS KDV EHHQ KDUYHVWHG DQG
EHIRUHLWKDVEHHQUHLQYHVWHGEDFNLQWRWKHIDUPIRUHVWU\RU
ILVKLQJEXVLQHVV'HSHQGLQJRQWKHFRPPRGLW\RUSURGXFW
WKH DPRXQW RI FDVK RQ KDQG FRXOG EH D YHU\ ODUJH
SHUFHQWDJHRIWKHQDWXUDOUHVRXUFHSURSHUW\
5HSODFHPHQW3URSHUW\
D
7KLV QHZ ODZ SURYLGHV H[SOLFLWO\ WKDW UHDO SURSHUW\ DQG SHUVRQDO
SURSHUW\WKDWZDVFODLPHGIRUDQDWXUDOUHVRXUFHSURSHUW\FUHGLWFDQ
ODWHU EH UHSODFHG ZLWK RWKHU TXDOLI\LQJ QDWXUDO UHVRXUFH SURSHUW\
ZLWKRXWFDXVLQJDGLVSRVLWLRQZLWKDGGLWLRQDOWD[GXH)RUH[DPSOH
DIDUPHUVKRXOGEHDOORZHGWRFDUU\RQWKHEXVLQHVVRSHUDWLRQVDQG
WKDW PD\ PHDQ WKDW KH GHFLGHV WR VHOO D WUDFWRU WKDW LVQ¶W QHHGHG
DQ\PRUH +RZHYHU LI WKH YDOXH RI WKH WUDFWRU ZDV FODLPHG XQGHU
WKHQDWXUDOUHVRXUFHFUHGLWWKHSURFHHGVRIWKDWWUDFWRUVDOHQHHGWR
EHXVHGLQWKHEXVLQHVV²SHUKDSVWRSXUFKDVHDQRWKHUWUDFWRUEX\
VHHG HWF 7KH SURFHHGV FDQQRW EH FRQYHUWHG RXW RI WKH EXVLQHVV
7KHLVVXHRIUHSODFHPHQWZDVVLOHQWLQWKHSULRUODZ
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7KHQHZODZSURYLGHVWKDWSURSHUW\FDQEHUHSODFHGDVORQJDVWKH
UHSODFHPHQW SURSHUW\ DOVR PHHWV WKH QHZ ODZ¶V GHILQLWLRQ RI
³QDWXUDOUHVRXUFHSURSHUW\´,QDGGLWLRQWKHQHZODZUHTXLUHVWKDW
HOHFWHG SURSHUW\ PXVW EH WUDFNHG RQ DQ DQQXDO UHSRUW ZLWK D
FRQILUPDWLRQ WKDW HOHFWHG SURSHUW\ LV HLWKHU VWLOO LQ XVH KDV EHHQ
UHSODFHG ZLWK TXDOLI\LQJ SURSHUW\ RU KDV EHHQ VXEMHFW WR D
GLVSRVLWLRQ :KLOH WKH QHZ ODZ GRHV DOORZ UHSODFHPHQW RI UHDO
SURSHUW\WKHQHZODZUHTXLUHVWKDWHOHFWHGUHDOSURSHUW\PD\RQO\
EH UHSODFHG ZLWK TXDOLI\LQJ UHDO SURSHUW\ DQG WR DYRLG DGGLWLRQDO
WD[WKHUHDOSURSHUW\PXVWEHUHSODFHGZLWKLQRQH\HDU H[FHSWIRU
LQYROXQWDU\ FRQYHUVLRQV WKDW KDYH WZR \HDUV  7KH QHZ ODZ
SURYLGHV WKDW SHUVRQDO SURSHUW\ FDQ EH UHSODFHG ZLWK DQ\ NLQG RI
RWKHUTXDOLI\LQJQDWXUDOUHVRXUFHSURSHUW\LQFOXGLQJUHDOSURSHUW\
SHUVRQDOSURSHUW\DQGRSHUDWLQJDOORZDQFH
&RQVLVWHQF\LQ/RRN)RUZDUG5HTXLUHPHQW7KLVQHZODZWUHDWVDOOW\SHV
RI HOHFWHG QDWXUDO UHVRXUFH SURSHUW\ WKH VDPH IRU WKH ORRN IRUZDUG
UHTXLUHPHQW 7KDW LV DQ\ HOHFWHG QDWXUDO UHVRXUFH SURSHUW\ LV VXEMHFW WR
DGGLWLRQDO WD[ LI LW LV QRW XVHG LQ WKH RSHUDWLRQ RI WKH IDUP IRUHVWU\ RU
ILVKLQJ EXVLQHVV RU LI LW LV WUDQVIHUUHG LH FRQYHUWHG  WR D QRQTXDOLILHG
SHUVRQ 3ULRUODZZDVFRQIXVLQJDQGGLGQRWDSSHDUWRSXWWKHIXWXUHXVH
UHTXLUHPHQWRQHOHFWHGSHUVRQDOSURSHUW\RUWKH³ZRUNLQJFDSLWDO´LQVWHDG
SXWWLQJWKHORRNIRUZDUGUHTXLUHPHQWRQO\RQUHDOSURSHUW\
/RRN %DFN 5HTXLUHPHQWV 7KLV QHZ ODZ FODULILHV DQG UHYLVHV WKH ORRN
EDFN UHTXLUHPHQWV )LUVW WKH QHZ ODZ SURYLGHV WKDW D QDWXUDO UHVRXUFH
FUHGLWPD\EHFODLPHGRQO\LIGXULQJWKHILYHRXWRIHLJKW\HDUVSULRUWRWKH
GHFHGHQW¶V GHDWK WKH GHFHGHQW RU D IDPLO\ PHPEHU RSHUDWHG D IDUP
IRUHVWU\RUILVKLQJEXVLQHVVDQGWKHSURSHUW\IRUZKLFKDFUHGLWLVFODLPHG
LV SDUW RI WKH EXVLQHVV 'XH WR WKH QHZ ODZ¶V QHZ GHILQLWLRQV LQ 256
WKHVHFKDQJHVDQGFODULILFDWLRQVWKDWIRFXVRQWKHEXVLQHVVZHUH
SRVVLEOHLWZDVEHOLHYHGWKDWWKLVDSSURDFKDGGUHVVHGWKHSROLF\LQWHQWRI
SURWHFWLQJ IDPLO\ EXVLQHVVHV EHWWHU 7KH SULRU ODZ VHHPV WR UHTXLUH
RZQHUVKLSRIDOOSURSHUW\IRUZKLFKWKHFUHGLWLVFODLPHGIRUILYHRXWRIWKH
HLJKW\HDUVSULRUWRWKHGHFHGHQW¶VGHDWK6XFKDUHTXLUHPHQWGLGQRWPDNH
VHQVH IRU SHUVRQDO SURSHUW\ RU RSHUDWLQJ DOORZDQFH VLQFH SHUVRQDO
SURSHUW\LVRIWHQQRWGXUDEOHDQGLVFKDQJLQJLQWKHEXVLQHVVDQGFDVKDQG
FDVK HTXLYDOHQWV DUH DOVR LQ FRQVWDQW IOX[ )RU H[DPSOH FURSV DUH
JHQHUDOO\VROGHDFK\HDUDQGHTXLSPHQWLVRIWHQUHSODFHGEHIRUHILYH\HDUV
7KH QHZ ODZ UHPRYHV DQ\ ORRN EDFN UHTXLUHPHQW IRU SHUVRQDO SURSHUW\
,QVWHDG WKLV QHZ ODZ LPSRVHV D ORRN EDFN UHTXLUHPHQW RQO\ RQ WKH UHDO
SURSHUW\E\SURYLGLQJWKDWUHDOSURSHUW\PD\EHFODLPHGIRUWKHFUHGLWLILW
ZDVRZQHGE\WKHGHFHGHQWRUDIDPLO\PHPEHUIRURXWRI\HDUVSULRU
WR WKH GHFHGHQW¶V GHDWK DQG WKH UHDO SURSHUW\ PXVW KDYH EHHQ XVHG LQ D
IDUP RU IRUHVWU\ EXVLQHVV 7KLV UHTXLUHPHQW LV LQWHQGHG WR SUHYHQW ODQG
JUDEVSULRUWRGHDWKDQGRWKHUXQLQWHQGHGEHKDYLRUGHVLJQHGVSHFLILFDOO\WR
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TXDOLI\IRUWKHQDWXUDOUHVRXUFHFUHGLW7KHUHDUHWZRSRWHQWLDOXQLQWHQGHG
FRQVHTXHQFHVDULVLQJRXWRIUHTXLULQJUHDOSURSHUW\RZQHUVKLSIRUILYHRXW
RI HLJKW \HDUV 7KRVH GHDO ZLWK H[FKDQJHG SURSHUW\ DQG LQYROXQWDULO\
FRQYHUWHG SURSHUW\ )RU H[DPSOH D IDUPHU PD\ KDYH IDUPHG IRU WKH
UHTXLUHG ILYH \HDUV EXW VKRUWO\ EHIRUH WKH GHFHGHQW¶V GHDWK WKH IDUPHU
H[FKDQJHGWKHQRUWKDFUHVIRUWKHVRXWKDFUHV7KHQHZODZDOORZV
IRUOLPLWHGWDFNLQJIRUPHHWLQJWKHILYH\HDURZQHUVKLSUHTXLUHPHQW7KH
ODZ SURYLGHV WKDW ZKHQ SURSHUW\ ZDV UHFHLYHG LQ DQ H[FKDQJH XQGHU
VHFWLRQ  RI WKH ,QWHUQDO 5HYHQXH &RGH RU DFTXLUHG DV D UHVXOW RI DQ
LQYROXQWDU\FRQYHUVLRQXQGHUVHFWLRQRIWKH,QWHUQDO5HYHQXH&RGH
WKH KROGLQJ SHULRG IRU RZQHUVKLS RI WKH H[FKDQJHG RU DFTXLUHG UHDO
SURSHUW\ PD\ EH ³WDFNHG´ LI LW ZDV DOVR XVHG LQ WKH IDUP RU IRUHVWU\
EXVLQHVV
)LVKLQJ %XVLQHVV 4XDOLILFDWLRQV 3ULRU ODZ DOORZHG D QDWXUDO UHVRXUFH
FUHGLW IRU WKH YDOXH RI OLVWHG ILVKLQJUHODWHG SURSHUW\ LI WKH GHFHGHQW RU
IDPLO\ PHPEHU ZDV OLFHQVHG XQGHU 256 &KDSWHU  3ULRU ODZ
UHTXLUHG WKH IROORZLQJ DGGLWLRQDO TXDOLILFDWLRQV IRU WKH FUHGLW EDVHG RQ
KDYLQJ WKH ILVKLQJ OLFHQVH WKH YDOXH RI WKH ILVKLQJ SURSHUW\ PXVW EH DW
OHDVWRIWKHWRWDODGMXVWHGJURVVHVWDWHWKHDGMXVWHGJURVVHVWDWHPD\
QRWH[FHHGPLOOLRQDQGWKHILVKLQJSURSHUW\PXVWEHWUDQVIHUUHGWRD
IDPLO\ PHPEHU 8QOLNH WKH IDUP DQG IRUHVWU\ EXVLQHVV TXDOLILFDWLRQ
SURYLVLRQVSULRUODZUHTXLUHGQRORRNEDFNIRUILVKLQJSURSHUW\WRTXDOLI\
DQGQRUHDORSHUDWLRQRIDILVKLQJEXVLQHVV7KHQHZODZWLJKWHQVXSWKHVH
UXOHVE\UHTXLULQJRSHUDWLRQRIDILVKLQJEXVLQHVV,QDGGLWLRQWKHGHFHGHQW
RU D IDPLO\ PHPEHU PXVW KDYH RZQHG D YHVVHO XVHG IRU FRPPHUFLDO
ILVKLQJ SXUSRVHV KHOG D ERDW OLFHQVH KHOG D FRPPHUFLDO ILVKLQJ OLFHQVH
DQG KHOG RQH RU PRUH UHVWULFWHG ILVKHULHV SHUPLWV DV SURYLGHG LQ 256
&KDSWHU  (DFK RI WKHVH QHZ TXDOLILFDWLRQV PXVW KDYH EHHQ
PDLQWDLQHGIRURXWRIWKH\HDUVSULRUWRWKHGHFHGHQW¶VGHDWK6XFKQHZ
UHTXLUHPHQWV SUHYHQW GHDWK EHG SXUFKDVHV DQG VHHP WR SURYLGH DQ HVWDWH
WD[ EUHDN IRU WKRVH WUXH ILVKLQJ EXVLQHVVHV WKDW WKH ODZ ZDV LQWHQGHG WR
FRYHU ,Q DGGLWLRQ WKHVH UHTXLUHPHQWV DUH FRQVLVWHQW ZLWK WKH QDWXUDO
UHVRXUFHFUHGLWTXDOLILFDWLRQVIRUIDUPDQGIRUHVWU\EXVLQHVVHV
$FFRXQWDELOLW\ DQG 'LVSRVLWLRQ &ODULW\ 7KHUH ZDV DQ HQIRUFHPHQW
SUREOHP ZLWK WKH QDWXUDO UHVRXUFH FUHGLW XQGHU SULRU ODZ %RWK SULRU ODZ
DQGWKHQHZODZUHTXLUHWKHSHUVRQDOUHSUHVHQWDWLYHRIDQHVWDWHWRPDNH
WKHQDWXUDOUHVRXUFHFUHGLWHOHFWLRQDQGDOVRQRWLI\WKHWUDQVIHUHH KHLU RI
WKH SRWHQWLDO IRU WD[ FRQVHTXHQFHV WR WKH WUDQVIHUHH LI WKHUH LV D ODWHU
GLVSRVLWLRQRIWKHSURSHUW\ 7KDWLVLIWKHKHLUFDXVHVDGLVSRVLWLRQRIWKH
QDWXUDOUHVRXUFHSURSHUW\ IRUH[DPSOHE\VHOOLQJLW DQGGRHVQ¶WFRPSOHWH
WKHILYH\HDUUHTXLUHPHQWDQDGGLWLRQDOWD[ZLOOEHFRPHGXH
D
7KDW DGGLWLRQDO WD[ LV WKH UHVSRQVLELOLW\ RI WKH KHLU RI WKH QDWXUDO
UHVRXUFHSURSHUW\DWWKHWLPHRIWKHGLVSRVLWLRQ
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7KH SUREOHP XQGHU WKH SULRU ODZ ZDV WKDW WKHUH ZDV QR UHTXLUHG
WUDFNLQJRIWKHHOHFWHGQDWXUDOUHVRXUFHSURSHUW\RQFHWKHHVWDWHWD[
UHWXUQ ZDV ILOHG ,Q DGGLWLRQ WKH ODQJXDJH GHILQLQJ ZKDW WULJJHUV
WKH DGGLWLRQDO WD[ ZDV XQFOHDU DQG WKHUH ZDV QR GXH GDWH IRU WKH
DGGLWLRQDOWD[7KHSULRUODZUHDOO\ZDVDYHU\ORRVHKRQRUV\VWHP
WKDWZDVQHDUO\LPSRVVLEOHIRUWKH'HSDUWPHQWRI5HYHQXHWRWUDFN
RUHQIRUFH
L
7KH QHZ ODZ VSHOOV RXW ZKDW HYHQWV ZLOO FDXVH D
GLVSRVLWLRQ 7KH QHZ ODZ VSHFLILFDOO\ SURYLGHV WKDW
SD\PHQWRIIHGHUDOHVWDWHWD[HVRUVWDWHLQKHULWDQFHWD[HVLV
QRWDQH[SHQVHLQFXUUHGLQRSHUDWLRQRIWKHQDWXUDOUHVRXUFH
EXVLQHVV
LL
$V H[SODLQHG HDUOLHU WKH QHZ ODZ FODULILHV WKDW QDWXUDO
UHVRXUFH SURSHUW\ WKDW LV UHSODFHG ZLWK TXDOLI\LQJ QDWXUDO
UHVRXUFHSURSHUW\ZLOOQRWFDXVHDGLVSRVLWLRQ
LLL

LY

Y
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7KH QHZ ODZ DOVR LPSRVHV D QHZ WUDFNLQJ SURYLVLRQ E\
UHTXLULQJ WKH SHUVRQDO UHSUHVHQWDWLYH WR ILOH D VWDWHPHQW
ZLWK WKH HVWDWH WD[ UHWXUQ WKDW LGHQWLILHV WKH SURSHUW\ IRU
ZKLFK WKH QDWXUDO UHVRXUFH FUHGLW LV FODLPHG $IWHU WKH
UHWXUQ LV ILOHG WKH QHZ ODZ WKHQ WXUQV WKH WUDFNLQJ
UHVSRQVLELOLW\ RYHU WR WKH WUDQVIHUHHV E\ UHTXLULQJ WKH
WUDQVIHUHHV KHLUV RIWKHQDWXUDOUHVRXUFHSURSHUW\WRILOHDQ
DQQXDO UHSRUW RI WKH QDWXUDO UHVRXUFH SURSHUW\ ZLWK WKH
'HSDUWPHQW RI 5HYHQXH XQWLO WKH ILYH \HDU UHTXLUHPHQW LV
PHW7KLVDQQXDOUHSRUWUHTXLUHVWUDFNLQJRIHDFKDVVHWIRU
ZKLFK WKH FUHGLW ZDV FODLPHG ZLWK FRQILUPDWLRQ WKDW HDFK
DVVHWIDOOVLQWRRQHRIWKUHHFDWHJRULHV
$$ WKHDVVHWLVVWLOOXVHGLQWKHRSHUDWLRQRIWKHDIDUP
IRUHVWU\RUILVKLQJEXVLQHVV
%% WKH DVVHW KDV EHHQ UHSODFHG ZLWK RWKHU TXDOLI\LQJ
QDWXUDOUHVRXUFHSURSHUW\RU
&& WKH DVVHW KDV EHHQ VXEMHFW WR D GLVSRVLWLRQ DQG
DGGLWLRQDOWD[LVGXH
)LQDOO\ WKH QHZ ODZ SURYLGHV IRU WKH WD[ GXH GDWH IRU
DGGLWLRQDO WD[ LI WKHUH LV D GLVSRVLWLRQ RI WKH QDWXUDO
UHVRXUFH SURSHUW\ RU LW LV QRW XVHG IRU WKH UHTXLUHG ILYH
\HDUV 7KH QHZ ODZ SURYLGHV WKDW GXH GDWH LV VL[ PRQWKV
DIWHUWKHGDWHRQZKLFKWKHGLVSRVLWLRQRUHYHQWRFFXUV
7KH GXH GDWH IRU WKLV UHSRUW LV $SULO  RI WKH IROORZLQJ
\HDU
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5HTXHVWIRU/LDELOLW\5HOHDVH±&ORVLQJ/HWWHU
$
3ULRU/DZ
3ULRUWRWKHSDVVDJHRI+%LQWKHUHZHUHQRSURYLVLRQVDXWKRUL]LQJWKH
2UHJRQ 'HSDUWPHQW RI 5HYHQXH ³2'5´  WR LVVXH LQKHULWDQFH WD[ FOHDUDQFH RU
FORVLQJOHWWHUVVLPLODUWRWKHFORVLQJOHWWHUVLVVXHGE\WKH,56,QDGGLWLRQWKHUH
DUHQRVWDWXWHRIOLPLWDWLRQSURYLVLRQVLQWKH2,7 256&KDSWHU WKDWZRXOG
JLYHILGXFLDULHVDWLPHOLQHWRIROORZ
%
2'57D[5HFHLSW3UDFWLFH
7KH 2'5 LVVXHV WD[ UHFHLSWV ZKLFK DUH WKRXJKW E\ VRPH WR EH WD[ FOHDUDQFH
QRWLFHV EXW WKH\ DUH QRW 7KH WD[ UHFHLSW GRHV QRW UHSUHVHQW DQ\ LQGLFDWLRQ WKDW
2'5 KDV DFFHSWHG WKH UHWXUQ RU ZKHWKHU RU QRW DQ\ IXUWKHU WD[HV DUH GXH (YHQ
DIWHUWKHLVVXDQFHRIDWD[UHFHLSWWKH2'5FDQVWLOODXGLWWKHUHWXUQDWDODWHUGDWH
&
$SSOLFDWLRQIRU'LVFKDUJH
$IWHU-DQXDU\DQH[HFXWRUSHUVRQDOUHSUHVHQWDWLYHRUWUXVWHHRIDQHVWDWH
PD\ QRZ ILOH D UHTXHVW ZLWK 2'5 IRU D GHWHUPLQDWLRQ RI WKH WD[ GXH XQGHU
&KDSWHUDQGUHTXHVWDGLVFKDUJHIURPSHUVRQDOOLDELOLW\

'LVFKDUJH5HTXHVW$IWHU7D[5HWXUQ)LOHG,IWKHWD[UHWXUQKDVEHHQILOHG
SULRU WR RU FRQFXUUHQW ZLWK WKH GLVFKDUJH UHTXHVW WKHQ WKH 2'5 KDV 
PRQWKV WR QRWLI\ WKH H[HFXWRU SHUVRQDO UHSUHVHQWDWLYH RU WUXVWHH RI WKH
DPRXQWRIWD[GXH

'LVFKDUJH 5HTXHVW %HIRUH 7D[ 5HWXUQ )LOHG ,I WKH GLVFKDUJH UHTXHVW LV
ILOHGEHIRUHWKHUHWXUQLVILOHGWKH2'5LVUHTXLUHGWRSURYLGHLWVWD[QRWLFH
XSRQWKHHDUOLHURI
D
PRQWKVDIWHUWKHUHWXUQLVILOHG
E
WKHH[SLUDWLRQRIWKHDVVHVVPHQWSHULRGXQGHU256RU
F
WKHH[SLUDWLRQRIWKHSHULRGIRULVVXLQJDQRWLFHRIGHILFLHQF\XQGHU
256

3UDFWLFH 1RWH $ ILGXFLDU\ FDQ QRZ DSSO\ IRU D GLVFKDUJH RI DQ\ 2,7
UHWXUQ HYHQ LI LW ZDV ILOHG SULRU WR -DQXDU\   7KHUH DUH QR
OLPLWDWLRQVEDVHGRQZKHQWKH2,7UHWXUQZDVILOHG$IWHUDGLVFKDUJHLV
UHTXHVWHGWKH2'5LVREOLJDWHGWRUHVSRQGZLWKLQPRQWKV

&DYHDW $OWKRXJK WKH SHUVRQDO UHSUHVHQWDWLYH RU H[HFXWRU KDV EHHQ
GLVFKDUJHG IURP SHUVRQDO OLDELOLW\ WKH 2,7 VWDWXWHV RI OLPLWDWLRQ DUH QRW
WHUPLQDWHGWKXVLIWKHUHZDVDVXEVHTXHQWDXGLWDQGLQFUHDVHLQWKH2,7
WKH DVVHWV RI WKH HVWDWH HYHQ WKRXJK GLVWULEXWHG FRXOG VWLOO EH VXEMHFW WR
OHY\
'
'LVFKDUJH)RUP
7KH
'LVFKDUJH
)RUP
LV
DYDLODEOH
RQOLQH
DW
KWWSZZZRUHJRQJRY'25%86GRFVSGI

9

'HILFLHQF\DQG5HIXQG6WDWXWHVRI/LPLWDWLRQ
$
2,76WDWXHVRI/LPLWDWLRQ
3ULRUWRWKH2,7KDGQRVWDWXWHVRIOLPLWDWLRQ+%DGGUHVVHGWKLV
LVVXH
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&

1RWLFHRI'HILFLHQF\
7KH WLPH SHULRG IRU LVVXLQJ D QRWLFH RI GHILFLHQF\ IRU DQ\ 2,7 LV WLHG WR 256


7KHVWDQGDUGLVWKUHH\HDUV

7KHVWDWXWHLVILYH\HDUVIRUDRPLVVLRQRIJURVVLQFRPH

7KHSHULRGLVQLQH\HDUVIRUDOLVWHGWUDQVDFWLRQ
5HIXQG5HTXHVWV
7KHWLPHSHULRGIRUUHTXHVWLQJDQ2,7UHIXQGLVWLHGWR256 WKHODWHURI
\HDUVDIWHUWKHUHWXUQILOHGRU\HDUVDIWHUWKHWD[LVSDLG 

9,

*LIWVLQ&RQWHPSODWLRQRI'HDWK±2UHJRQ6W\OH
%DFNLQ2UHJRQLVVXHGUHYLVHGLQVWUXFWLRQVIRUWKH2UHJRQLQKHULWDQFHWD[UHWXUQ
2Q SDJH  RI WKRVH LQVWUXFWLRQV WKH 'HSDUWPHQW RI 5HYHQXH SURYLGHG ³7KH JURVV HVWDWH RI WKH
GHFHGHQWLVWKHWUXHFDVKYDOXHRIDOOUHDODQGSHUVRQDOSURSHUW\WDQJLEOHRULQWDQJLEOHDVRIWKH
GDWH RI GHDWK ZKHUHYHU VLWXDWHG 7KLV LQFOXGHV DOO WUDQVIHUV RI SURSHUW\ PDGH E\ WKH GHFHGHQW
ZLWKLQWKH\HDUSHULRGHQGLQJRQWKHGDWHRIGHDWK´7KHLQVWUXFWLRQVIRUWKHUHWXUQDQG
SULRUSHULRGVGLGQRWLQFOXGHWKHVHFRQGVHQWHQFHGHDOLQJZLWKWUDQVIHUVPDGHZLWKLQ\HDUVRI
GHDWK
$
7KH%DFNJURXQG
7KH 2UHJRQ DGPLQLVWUDWLYH UXOHV GHDOLQJ ZLWK LQKHULWDQFH WD[ DW 2$5 
  I SURYLGHWKDW WKHJURVVWD[DEOH HVWDWHLVWKHWRWDOWUXHFDVKYDOXHRI
SURSHUW\ DQG DQ\ LQWHUHVW WKHUHLQ VXEMHFW WR LQKHULWDQFH WD[ RQ WKH GDWH RI WKH
GHFHGHQW¶VGHDWK7KHSURSHUW\DQGDQ\LQWHUHVWWKHUHLQVXEMHFWWRLQKHULWDQFHWD[
LQFOXGHVDPRQJRWKHUWKLQJV³*LIWVPDGHZLWKLQWKH\HDUSHULRGHQGLQJRQWKH
GDWHRIGHDWK´
%
+LVWRU\RIWKH2$5
7KHDGPLQLVWUDWLYHUXOHZDVLQHIIHFWVLQFH'HFHPEHUZKHQWKHIHGHUDO
UXOHVZHUHHQDFWHGWREULQJLQWRWKHHVWDWHDOOWD[DEOHJLIWVPDGHZLWKLQ\HDUVRI
GHDWK
&
,5&5HSHDO
+RZHYHUWKLVODZZDVODWHUUHSHDOHGE\WKHHQDFWPHQWRIWKHPRGHUQIRUPRI,5&
 LQ WKH  7D[ 5HIRUP $FW 8QGHU WKH QHZ ,5&  WKH RQO\ LWHPV
LQFOXGDEOHLQWKHJURVVHVWDWHLQFRQQHFWLRQZLWKWUDQVIHUVPDGHZLWKLQ\HDUVRI
GHDWKDUH

3ROLFLHVLQVXULQJWKHOLIHRIWKHGHFHGHQWWUDQVIHUUHGZLWKLQ\HDUVRIWKH
GHFHGHQW¶VGDWHRIGHDWKDQG

7KHUHOHDVHRIFHUWDLQ³VWULQJ´SRZHUVKHOGE\DGHFHGHQWZLWKLQ\HDUVRI
GHDWKZKLFKZRXOGRWKHUZLVHEHWD[DEOHXQGHU,5&

3UHVXPDEO\ VLQFH 2UHJRQ KDV FRQIRUPHG WR IHGHUDO WD[ ODZ WKHQ WKLV
FKDQJH LV D SDUW RI 2UHJRQ ODZ +RZHYHU WKH 'HSDUWPHQW RI 5HYHQXH¶V
 ,QVWUXFWLRQV WR WKH 2UHJRQ ,QKHULWDQFH 7D[ 5HWXUQ ³)RUP ,7´
VHHPHGWRFRQWUDGLFWWKLVSUHVXPHGUHVXOW
'
7KH'HSDUWPHQWRI5HYHQXH0LVUHDGWKH/DZ
256  VSHFLILFDOO\ SURYLGHV WKDW DQ\ WHUP XVHG LQ 256 
KDV WKH VDPH PHDQLQJ DV ZKHQ XVHG LQ D FRPSDUDEOH FRQWH[W LQ WKH ODZV RI WKH
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)

)HGHUDO,QWHUQDO5HYHQXH&RGHUHODWLQJWRIHGHUDOHVWDWHWD[HVXQOHVVDGLIIHUHQW
PHDQLQJ LV FOHDUO\ UHTXLUHG RU WKH WHUP LV VSHFLILFDOO\ GHQLHG LQ 256 
 (PSKDVLVDGGHG 7KDWVWDWXWHJRHVRQWRSURYLGHWKDWDQ\UHIHUHQFHLQ
256WRWKH,QWHUQDO5HYHQXH&RGHPHDQVWKH&RGHDVDPHQGHG
DQG LQ HIIHFW RQ 'HFHPEHU   ,Q RWKHU ZRUGV 2UHJRQ¶V GHILQLWLRQ RI WKH
JURVV HVWDWH FRQIRUPV WR WKH IHGHUDO GHILQLWLRQ 256    VSHFLILFDOO\
GHILQHV ³JURVV HVWDWH´ DV WKH PHDQLQJ JLYHQ WKDW WHUP LQ  RI WKH ,QWHUQDO
5HYHQXH &RGH 8QGHU ,5&  WKH JURVV HVWDWH GRHV QRW LQFOXGH JLIWV PDGH
ZLWKLQ\HDUVRIGHDWK
7KH6WDWXWH
256  E '  SURYLGHV WKDW ³$Q HVWDWH WD[ UHWXUQ LV QRW UHTXLUHG ZLWK
UHVSHFW WR WKH HVWDWHV RI GHFHGHQWV G\LQJ RQ RU DIWHU -DQXDU\   XQOHVV WKH
YDOXHRIWKHJURVVHVWDWH HPSKDVLVDGGHG LVPLOOLRQRUPRUH´
&RQIXVLRQ
+HUHLQOLHVWKHUXE7KHIHGHUDOHVWDWHWD[DSSOLFDEOHH[FOXVLRQDPRXQWXQGHU,5&
 IRU WKH \HDUV  ZDV  PLOOLRQ 7KH 2UHJRQ H[HPSWLRQ DPRXQW
ZDVPLOOLRQ7KHUHIRUHIRUHVWDWHVRIGHFHGHQWVZLWKPRUHWKDQPLOOLRQEXW
OHVVWKDQPLOOLRQDQ2UHJRQWD[ZRXOGDSSO\EXWQRWDIHGHUDOHVWDWHWD[

6LQFH WKH ODZ GLG QRW UHTXLUH WKH ILOLQJ RI DQ 2UHJRQ UHWXUQ XQOHVV WKH
JURVV HVWDWH ZDV  PLOOLRQ DQG LI QR UHWXUQ ZDV UHTXLUHG QR WD[ ZDV
GXH  SUDFWLWLRQHUV KDYH WDNHQ WKH SRVLWLRQ EDVHG XSRQ D UHDVRQDEOH
LQWHUSUHWDWLRQ RI WKH VWDWXWH WKDW D GHDWKEHG JLIW WR EULQJ WKH JURVV HVWDWH
GRZQWREHORZPLOOLRQZRXOGREYLDWHWKHQHHGWRILOHDQ25,IWKH
UHWXUQLVQRWUHTXLUHGWKHQREYLRXVO\QRWD[ZLOOEHGXH

,Q DQ HIIRUW WR DYRLG WKLV UHVXOW WKH 'HSDUWPHQW RI 5HYHQXH DGGHG WKH
ODQJXDJH WR WKH LQVWUXFWLRQV IRU WKH  UHWXUQ WR WKH HIIHFW WKDW JLIWV
PDGHZLWKLQ\HDUVRIGHDWKDUHLQFOXGDEOHLQWKHJURVVHVWDWH

7KLVZRXOGKDYHVROYHGWKHLUSUREOHPWRWKHH[WHQWWKDWDSHUVRQGRHVQRW
VXUYLYH  \HDUV DIWHU PDNLQJ D VXEVWDQWLDO WUDQVIHU WR UHGXFH KLV RU KHU
HVWDWHWREHORZWKHPLOOLRQWKUHVKROGIRU2UHJRQHVWDWHWD[SXUSRVHV

+RZHYHULWFUHDWHGHYHQJUHDWHUSUREOHPVWKDQLWDWWHPSWHGWRUHVROYH
D
)LUVW RI DOO ZKDW ULJKW GRHV WKH OHJLVODWXUH KDYH WR LPSRVH D WD[
FROOHFWLRQ SURFHVV ZKLFK LV FRQWUDU\ WR WKH FOHDU ODQJXDJH RI WKH
VWDWXWH"
E
:KDWDERXWELUWKGD\JLIWV"$UHWKHVHEURXJKWLQWRWKHHVWDWH"
F
7KH ,QWHUQDO 5HYHQXH &RGH VSHFLILFDOO\ H[FOXGHV JLIWV PDGH
SXUVXDQWWRWKHVHFWLRQ E SHUGRQHHH[FOXVLRQ HJFXUUHQWO\
 SHU GRQHH SHU \HDU   IURP LQFOXVLRQ LQ D GHFHGHQW¶V
JURVV HVWDWH ZKHWKHU RU QRW PDGH ZLWKLQ  \HDUV RI GHDWK 7KH
'HSDUWPHQW RI 5HYHQXH VHHPHG WR EH WUDSSLQJ WKHVH JLIWV LQ
FRQWUDYHQWLRQRIWKHFOHDUODQJXDJHXQGHU2UHJRQODZ
G
'LGJLIWVPDGHWRIULHQGVKDYHWREHLQFOXGHG"
H
'LGJLIWVWRHPSOR\HHVKDYHWREHLQFOXGHG"
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$VDUHVXOWWKHDXWKRUDQGRWKHUVZHUHLQYLWHGWRSDUWLFLSDWHLQDQ2UHJRQ
LQKHULWDQFHWD[DGYLVRU\FRPPLWWHHPHHWLQJWRGLVFXVVWKHDSSOLFDWLRQRI
WKH \HDU UXOH IRU 2UHJRQ LQKHULWDQFH WD[ SXUSRVHV $W WKH SUHYLRXV
PHHWLQJ GLVFXVVLQJ +%  WKH DXWKRU DQG WKRVH SUDFWLWLRQHUV LQ
DWWHQGDQFHPDGHLWFOHDUWRWKH'HSDUWPHQWRI5HYHQXHWKDWWKHLUSRVLWLRQ
RQ JLIWV ZLWKLQ  \HDUV RI GHDWK ZDV QRW VXSSRUWHG E\ VWDWXWH DQG ZDV
FOHDUO\ ZURQJ 2Q 6HSWHPEHU   PHPEHUV RI WKH DGYLVRU\
FRPPLWWHH UHFHLYHG DQ HPDLO IURP WKH 'HSDUWPHQW RI 5HYHQXH WR WKH
HIIHFWWKDWWKH'HSDUWPHQWZDVEDFNLQJRIIRQLWVSRVLWLRQUHJDUGLQJJLIWV
ZLWKLQ  \HDUV RI GHDWK DQG WKH SURYLVLRQ ZDV ODWHU UHPRYHG IURP WKH
2UHJRQIRUP
D
7KH 'HSDUWPHQW RI 5HYHQXH KDV VLQFH UHYLVLWHG LWV SRVLWLRQ 256
FRQQHFWLQJ2UHJRQHVWDWHWD[ZLWKWKH&RGHDVLWH[LVWHG
RQ'HFHPEHULVQRWFRQVLVWHQWZLWKWKHLQFOXVLRQRIJLIWV
ZLWKLQ\HDUVRIGHDWK
E
7KHUHIRUH WKH 'HSDUWPHQW RI 5HYHQXH UHPRYHG WKH UHTXLUHPHQW
IURP WKH LQVWUXFWLRQV HOLPLQDWLQJ JLIWV ZLWKLQ  \HDUV RI GHDWK
IURP WKH JURVV HVWDWH 7KH UXOHV XQGHU ,5&  DV LW FXUUHQWO\
H[LVWVKRZHYHUVWLOODSSO\

3RUWDELOLW\
$
8QGHU $75$  WKH FRQFHSW RI ³SRUWDELOLW\´ EHFDPH WKH ODZ RI WKH ODQG IRU
IHGHUDO SXUSRVHV 2Q -XQH   WHPSRUDU\ UHJXODWLRQV 7'   )HG
5HJ  -XQH    DQG WKH SURSRVHG UHJXODWLRQV UHJDUGLQJ SRUWDELOLW\
ZKLFK DUH LGHQWLFDO WR WKH WHPSRUDU\ UHJXODWLRQV ZHUH PDGH UHWURDFWLYHO\
HIIHFWLYHDVRI-DQXDU\

7KH EDVLFFRQFHSWRISRUWDELOLW\LVVLPSOH$GHFHDVHGVSRXVHLIOHDYLQJ
KLVRUKHUDVVHWVLQVXFKDZD\DVWRTXDOLI\IRUWKHPDULWDOGHGXFWLRQFDQ
DOVR ³EHTXHDWK´ KLV RU KHU XQXVHG H[HPSWLRQ DPRXQW WR KLV RU KHU
VXUYLYLQJVSRXVH
D
,Q RWKHU ZRUGV LQ D VLPSOH ³ZLQQHU WDNH DOO´ VLWXDWLRQ ZLWK D
KXVEDQG DQG ZLIH HDFK RI ZKRP KDYH D IXOO  H[HPSWLRQ LI
WKHKXVEDQGGLHVILUVWKHFDQVLPSO\OHDYHDOORIKLVDVVHWVWRKLV
ZLIH DQG JLYH KLV ZLIH KLV  PLOOLRQ H[HPSWLRQ :KHQ WKH
ZLIHGLHVLIWKHHVWDWHLVPLOOLRQRUOHVVDQGVKHLVOHIWZLWK
KHUPLOOLRQH[HPSWLRQDQGKLVH[HPSWLRQEHFDXVHRI
WKH PDULWDO GHGXFWLRQ WKHUH ZRXOG EH QR WD[ DW WKH KXVEDQG¶V
GHDWK
E
&RQJUHVVORYHGWKHLGHDRISRUWDELOLW\,WPDGHHVWDWHSODQQLQJVR
PXFKOHVVFRPSOLFDWHG6SRXVHVFRXOGRQFHDJDLQUHYHUWWR³ZLQQHU
WDNHVDOO´ZLOOVDQGDOOZRXOGEHULJKWLQWKHZRUOG

+RZHYHU WKLV GRHV QRW ZRUN IRU 2UHJRQ SXUSRVHV :LWK LWV  PLOOLRQ
H[HPSWLRQ RYHUIXQGLQJ RI WKH PDULWDO GHGXFWLRQ ZLWK QR 2UHJRQ
SRUWDELOLW\ZRXOGFDXVHXQQHFHVVDU\2UHJRQHVWDWHWD[DWWKHVHFRQGGHDWK
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,QDGGLWLRQZLWKDOOWKHVHFRQGPDUULDJHVLQ$PHULFDWRGD\PDQ\FOLHQWV
ZDQW WR VHW DVLGH D VHSDUDWH FUHGLW VKHOWHU WUXVW IRU WKH EHQHILW RI WKHLU
VSRXVHJRLQJWRWKHLUFKLOGUHQDQGQRWWKHLUVSRXVH¶VFKLOGUHQ7KHFUHGLW
VKHOWHU WUXVW FDQ DOVR SURYLGH GLVFUHWLRQDU\ LQFRPH DQG SULQFLSDO WR WKH
VSRXVH VR WKDW PDQGDWRU\ GLVWULEXWLRQV QHHG QRW EH PDGH ,W LV IRU WKHVH
SULQFLSDOUHDVRQVWKDWPDULWDOVKDUHE\SDVVWUXVWSODQQLQJLVVWLOOSUREDEO\
WKHPRVWHIIHFWLYHPHWKRGWRHPSOR\ZKHQGHDOLQJZLWK2UHJRQFOLHQWV
(YHQWKRXJKWKHXVHRISRUWDELOLW\VKRXOGEHSODQQHGEHIRUHWKHILUVWGHDWK
WKHHOHFWLRQWRWDNHDGYDQWDJHRISRUWDELOLW\LVDFWXDOO\QRWPDGHXQWLOWKH
HVWDWH WD[ UHWXUQ RI WKH ILUVW VSRXVH WR GLH LV ILOHG 7KDW HOHFWLRQ PXVW EH
PDGHRQDWLPHO\ILOHGUHWXUQ5HJ7 D    
D
7KHUHIRUHHYHQLIDUHWXUQLVQRWUHTXLUHGLWPXVWEHILOHGLQRUGHU
WRHOHFWSRUWDELOLW\
E
7KHUHWXUQPXVWEHILOHGRQDWLPHO\EDVLVXQGHUQRUPDOUXOHV
F
7KHHOHFWLRQLVDXWRPDWLFDOO\GHHPHGPDGHE\WKHILOLQJRIDUHWXUQ
XQOHVVLWLVDIILUPDWLYHO\UHSXGLDWHG
G
7KHHOHFWLRQLVLUUHYRFDEOH
H
2QFH GHWHUPLQHG WKHUH DUH QR VXEVHTXHQW DGMXVWPHQWV WR WKH
XQXVHGH[HPSWLRQDPRXQWRIWKHGHFHDVHGVSRXVH
7KH SUHDPEOH WR WKH UHJXODWLRQV PDNHV LW FOHDU WKDW WKH HOHFWLRQ PXVW EH
PDGHRQWKHHVWDWHWD[UHWXUQRIWKHILUVWVSRXVHWRGLHEHFDXVHLWZRXOGEH
WRR GLIILFXOW WR WUDFN WKH HOHFWLRQ LI PDGH RQ WKH UHWXUQ RI WKH VHFRQG
VSRXVHWRGLHRURQLQWHUYHQLQJJLIWWD[UHWXUQVRIWKHVHFRQGVSRXVH
*HQHUDOO\WKHHOHFWLRQLVPDGHE\DQH[HFXWRURUDGPLQLVWUDWRU8QGHUWKH
UHJXODWLRQV LI QR H[HFXWRU RU DGPLQLVWUDWRU H[LVWV WKHQ DQ\ SHUVRQ LQ
DFWXDORUFRQVWUXFWLYHSRVVHVVLRQRISURSHUW\RIWKHGHFHGHQWFDQPDNHWKH
HOHFWLRQ,IVXFKDQHOHFWLRQLVPDGHE\D³VWDWXWRU\H[HFXWRU´LWFDQQRWEH
VXSHUVHGHGE\DFRQWUDU\HOHFWLRQPDGHE\DQRWKHUVWDWXWRU\H[HFXWRU7KH
ODZ LV QRW FOHDU KRZHYHU UHJDUGLQJ ZKDW KDSSHQV LI DQ RIILFLDOO\
DSSRLQWHG H[HFXWRU UHVFLQGV WKH HOHFWLRQ %DVHG XSRQ WKH IDFW WKDW WKH
HOHFWLRQLVGHHPHGWREHLUUHYRFDEOHLWLVOLNHO\RQFHPDGHWKHHOHFWLRQ
VLPSO\FDQQRWEHVXSHUVHGHGE\DQ\RQH
5HJV7 D  LL LQFOXGHVUHOD[HGUXOHVIRUUHWXUQVWKDWDUHILOHG
RQO\ WR WDNH DGYDQWDJH RI SRUWDELOLW\ DQG QRWKLQJ HOVH ,Q RWKHU ZRUGV
WKHVH UXOHV DSSO\ WR HVWDWHV RI OHVV WKDQ  PLOOLRQ ,I WKH H[HFXWRU
H[HUFLVHV GXH GLOLJHQFH LQ HYDOXDWLQJ WKH HVWLPDWHG YDOXH RI WKH JURVV
HVWDWH WKHQ SURSHUW\ WKDW ZLOO TXDOLI\ IRU D PDULWDO DQG FKDULWDEOH
GHGXFWLRQDQ\ZD\QHHGQRWEHDSSUDLVHG:LWKUHVSHFWWRWKLVSURSHUW\WKH
H[HFXWRU¶VGXHGLOLJHQFHFDQEHHVWDEOLVKHGE\DEHVWHVWLPDWHURXQGHGWR
WKHQHDUHVWRIWKHYDOXH2IFRXUVHWKHVHUXOHVGRQRWDSSO\ZLWK
UHVSHFW WR IRUPXOD VSRXVDO EHTXHVWV GLVFODLPHUV SDUWLDO 47,3 HOHFWLRQV
DQGFKDULWDEOHVSOLWLQWHUHVWWUXVWV
7KH 5HJXODWLRQV UHTXLUH WKH UHSRUWLQJ RI GHVFULSWLRQ RZQHUVKLS DQGRU
EHQHILFLDU\ RI WKH SURSHUW\ DORQJ ZLWK RWKHU LQIRUPDWLRQ QHFHVVDU\ WR
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HVWDEOLVKWKHULJKWRIWKHHVWDWHWRSRUWDELOLW\)RUH[DPSOHZLWKUHVSHFWWR
LQVXUDQFHHYLGHQFHWKHVSRXVHLVWKHVROHEHQHILFLDU\VKRXOGEHLQFOXGHG
,Q HVVHQFH WKLV PDNHV WKH UHTXLUHPHQW WR ILOH DQ HVWDWH WD[ UHWXUQ PXFK
OHVVRQHURXV
+RZHYHUJLYHQWKHVH³UHOD[HG´UHTXLUHPHQWVWKHSURSRVHGUHJXODWLRQVJR
RQ WR SURYLGH WKDW WKH ,56 KDV WKH ULJKW WR H[DPLQH WKH UHWXUQV RI D
GHFHGHQW HYHQ DIWHU WKH VWDWXWH RI OLPLWDWLRQV KDV UXQ IRU SXUSRVHV RI
GHWHUPLQLQJWKHGHFHGHQW¶VVSRXVH¶VXQXVHGH[HPSWLRQ '68( DPRXQW
D :KDWDERXWJLIWVLQSULRU\HDUVZKHUHWKHIHGHUDOJLIWWD[H[HPSWLRQ
ZDVPLOOLRQEXWWKHHVWDWHWD[H[HPSWLRQZDVPXFKPRUH"
E ,IDGHFHGHQWPDGHWD[DEOHJLIWVDQGSDLGJLIWWD[RQWKRVHJLIWVGR
WKRVH JLIWV JHW DGGHG EDFN IRU SXUSRVHV RI GHWHUPLQLQJ WKH '68(
DPRXQW" 7KH DQVZHU DV VWDWHG LQ 5HJV 7 F   LV WKDW
WKHVHJLIWVZLOOEHGLVUHJDUGHGLQGHWHUPLQLQJWKH'68(DPRXQW
5HPHPEHUWKH'68(DPRXQWLVDYDLODEOHERWKIRUWKHVXUYLYLQJVSRXVH¶V
HVWDWHDQGIRUJLIWWD[SXUSRVHV
:KDW DERXW WKH FDVH RI UHPDUULDJH" ,I WKH VXUYLYLQJ VSRXVH UHPDUULHV RU
GLYRUFHV JHQHUDOO\ WKDW ZLOO QRW DIIHFW DYDLODELOLW\ RI WKH '68( DPRXQW
IURPWKHPRVWUHFHQWGHFHDVHGVSRXVH,QRWKHUZRUGVWKH³EODFNZLGRZ´
FDQQRWVWDFN'68(DPRXQWVEDVHGXSRQWKHQXPEHURIGHFHDVHGVSRXVHV
+H RU VKH ZLOO RQO\ EH HQWLWOHG WR WKH XQXVHG '68( DPRXQW RI WKH PRVW
UHFHQWO\GHFHDVHGVSRXVHDQGWKH'68(DPRXQWRIDOOSUHYLRXVGHFHDVHG
VSRXVHVGLVDSSHDU
D +RZHYHULIWKH'68(DPRXQWRIWKHPRVWUHFHQWO\GHFHDVHGVSRXVHLV
JUHDWHULWDSSHDUVWKDWWKLVDPRXQWZLOOEHDYDLODEOH
E 7KLVPD\SURPRWH³VLFNQHZVSRXVH´VKRSSLQJ
F ,WGRHVQRWPDWWHUWKDWWKHUHVWLOOPD\EHXQXVHG'68(DPRXQWIURP
WKH SUHYLRXV ODVW GHFHDVHG VSRXVH RU HYHQ ZKHWKHU WKH PRVW UHFHQW
GHFHDVHGVSRXVHKDVDQ\'68(DPRXQWWREHTXHDWKRUZKHWKHURUQRW
D SRUWDELOLW\ HOHFWLRQ ZDV PDGH RQ WKH UHWXUQ RI WKH PRVW UHFHQWO\
GHFHDVHGVSRXVH 'HDWKRIWKHPRVWUHFHQWVSRXVHFDQFHOVWKH'68(
DPRXQWRIWKHSUHYLRXVGHFHDVHGVSRXVH
:KHQWKHVXUYLYLQJVSRXVHPDNHVDWD[DEOHJLIWWKH'68(DPRXQWRIWKH
PRVW UHFHQW GHFHDVHG VSRXVH LV DSSOLHG WR WKH VXUYLYLQJ VSRXVH¶V WD[DEOH
JLIWV EHIRUH WKH VXUYLYLQJ VSRXVH¶V RZQ H[HPSWLRQ LV DSSOLHG +RZHYHU
WKH'68(DPRXQWVIURPDQHDUOLHUGHFHDVHGVSRXVHDSSOLHGWRJLIWVRIWKH
VXUYLYLQJ VSRXVH ZLOO QRW EH UHVFLQGHG ZLWK WKH HIIHFW EHLQJ WKDW D
VXUYLYLQJVSRXVHZKRKDVQXPHURXVSUHYLRXVVXUYLYLQJVSRXVHVFDQPDNH
PXOWLSOHJLIWVDQGXVHWKRVH'68(DPRXQWV
:LWK UHVSHFW WR 4'27V WKH '68( DPRXQW FDQ RQO\ EH DSSOLHG WR WKH
DVVHWV LQ WKH 4'27 DQG QRW WR WKH VSRXVH ,Q RWKHU ZRUGV WKH '68(
DPRXQWLVRQO\DYDLODEOHDWWKHWLPHRIWKHILQDOGLVWULEXWLRQRUWHUPLQDWLRQ
RI WKH 4'27 WUXVW 7KHVH UXOHV SURYLGH D EDU WR WKH VXUYLYLQJ VSRXVH
PDNLQJJLIWVRISURSHUW\GXULQJKLVRUKHUOLIHWLPH
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2Q 2FWREHU   WKH QHZ  IRUP  ZDV UHOHDVHG 7KLV IRUP
WDNHVLQWRDFFRXQWWKHDGGLWLRQRIWKH'68(DPRXQWWRWKHEDVLFH[FOXVLRQ
DPRXQW$WSDUWVHFWLRQ D RIWKHUHWXUQWKHUHH[LVWVDER[WKDWFDQEH
FKHFNHGWRRSWRXWRIHOHFWLQJSRUWDELOLW\7KLVLVYHU\LPSRUWDQWLQFDVHV
ZKHUHFUHGLWVKHOWHUWUXVWVDUHFUHDWHGDWWKHILUVWGHDWK,WLVLPSHUDWLYHWR
RSWRXWRIWKHSRUWDELOLW\HOHFWLRQVRWKDWWKHFUHGLWVKHOWHUWUXVWDYRLGVWD[

1RWH WKDW LI QR UHWXUQ LV UHTXLUHG WKHQ IDLOLQJ WR ILOH D IRUP  LV QRW
GHHPHGWREHPDNLQJWKHHOHFWLRQ
:K\GRFUHGLWVKHOWHUWUXVWVVWLOOPDNHVHQVH"

,QWHUYHQLQJDSSUHFLDWLRQZLOOEHVKHOWHUHGIURPWKHHVWDWHWD[

,QFRPHDWOHDVWWRWKHH[WHQWLWGRHVQRWH[FHHGPD\EH
WD[HGDWDORZHUEUDFNHW

&UHGLWVKHOWHUWUXVWVPD\SURYLGHIRUDSSURSULDWHDVVHWPDQDJHPHQW
DQGFUHGLWRUSURWHFWLRQ

&UHGLW VKHOWHU WUXVWV ZRUN H[WUHPHO\ ZHOO LQ VHFRQG PDUULDJH
VLWXDWLRQVZKHUHWKHUHDUHFKLOGUHQRIWKHILUVWPDUULDJH

7KHUHLVQRJXDUDQWHHSRUWDELOLW\ZLOOVWLFNDURXQG

*67 H[HPSWLRQ PXVW VWLOO EH DOORFDWHG WR D FUHGLW VKHOWHU WUXVW
EHFDXVH*67FRQWDLQVQRSRUWDELOLW\UXOHV

,IWKHILUVWGHFHGHQW¶VHVWDWHLVOHVVWKDQPLOOLRQDQGDUHWXUQ
ZRXOGRWKHUZLVHQRWEHUHTXLUHGHVWDEOLVKLQJDFUHGLWVKHOWHUWUXVW
REYLDWHVWKHQHHGWRILOHWKHUHWXUQ

3UREDEO\ WKH EHVW DUJXPHQW LQ IDYRU RI SRUWDELOLW\ GHDOV ZLWK WKH
HDVH LQ DGPLQLVWHULQJ UHWLUHPHQW DVVHWV ZKLFK RIWHQ FUHDWHV
SUREOHPVLIWKH\DUHSD\DEOHWRDWUXVW

3RUWDELOLW\ DOVR HQDEOHV WKH HVWDWH WR UHFHLYH D GRXEOH VWHS XS LQ
EDVLVRQHDWWKHILUVWVSRXVH¶VGHDWKDQGRQHDWWKHVHFRQGVSRXVH¶V
GHDWK
:KDWLI\RXPLVVHGWKH3RUWDELOLW\GHDGOLQH5HY3URF 2Q-DQXDU\
7KH,QWHUQDO5HYHQXH6HUYLFHVLPSOLILHGWKHSURFHVVIRUHVWDWHVVHHNLQJDQ
H[WHQVLRQRIWLPHWRPDNHDSRUWDELOLW\HOHFWLRQRIDGHFHGHQW VXQXVHGH[FOXVLRQ
DPRXQW7KLV5HY3URFSURYLGHVDQDXWRPDWLFH[WHQVLRQRIWLPHWRILOHDQHVWDWH
WD[UHWXUQWRHOHFWSRUWDELOLW\IRUHVWDWHVWKDWPHHWWKHIROORZLQJFULWHULD

7KHWD[SD\HULVWKHH[HFXWRURIWKHHVWDWHRIDGHFHGHQWZKR
D KDGDVXUYLYLQJVSRXVH
E GLHGDIWHU'HFHPEHUDQGEHIRUH-DQXDU\DQG
F ZDVDFLWL]HQRUUHVLGHQWRIWKH86RQWKHGDWHRIGHFHGHQW VGHDWK

7KH HVWDWHZDVQRWRWKHUZLVHUHTXLUHGWRILOHDQHVWDWHWD[UHWXUQ EDVHG
RQWKHYDOXHRIWKHGHFHGHQW VJURVVHVWDWHDQGDGMXVWHGWD[DEOHJLIWVPDGH
E\WKHGHFHGHQWGXULQJWKHGHFHGHQW VOLIH 

7KHHVWDWHWD[UHWXUQZDVQRWWLPHO\ILOHG

$QHVWDWHWD[UHWXUQLVILOHGRQRUEHIRUH'HFHPEHU
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7KHHVWDWHWD[UHWXUQVWDWHVDWWKHWRSRIWKHIRUPWKDWWKHUHWXUQLV),/('
38568$17 72 5(9 352&  72 (/(&7 3257$%,/,7<
81'(5 F  $ 
7KLVUHYHQXHSURFHGXUHZLOOEHSDUWLFXODUO\KHOSIXOWRH[HFXWRUVRIHVWDWHV
WKDW PLVVHG WKH ILOLQJ GHDGOLQH EHFDXVH WKH YDOXH RI WKH GHFHGHQW V JURVV
HVWDWHZDVEHORZWKHWKUHVKROGUHTXLUHPHQWIRUILOLQJDQHVWDWHWD[UHWXUQ
$GGLWLRQDOO\ WKLV UHYHQXH SURFHGXUH ZLOO DVVLVW H[HFXWRUV RI HVWDWHV RI
PDUULHG VDPHVH[ FRXSOHV ZKRVH OHJDO VWDWXV PD\ QRW KDYH EHHQ
UHFRJQL]HGDWWKHWLPHWKHHVWDWHWD[UHWXUQKDGEHHQGXH
1RWHHVWDWHVWKDWKDYHSHQGLQJUHTXHVWVIRUSULYDWHOHWWHUUXOLQJVVHHNLQJ
DQH[WHQVLRQRIWLPHWRILOHDQHVWDWHWD[UHWXUQWRHOHFWSRUWDELOLW\ DVORQJ
DVWKHHVWDWHPHHWVWKHFULWHULDRXWOLQHGDERYH WKHH[HFXWRUPD\UHO\RQ
WKH UHYHQXH SURFHGXUH ZLWKGUDZ WKH OHWWHU UXOLQJ UHTXHVW DQG UHFHLYH D
UHIXQGRIWKHXVHUIHH,IWKHH[HFXWRUGRHVQRWZLWKGUDZWKHOHWWHUUXOLQJ
UHTXHVWWKH,56ZLOOLVVXHWKHOHWWHUUXOLQJ

9,,, 3ODQQLQJXQGHUWKHFXUUHQWHVWDWHWD[ODZ
$
(YDOXDWH)XQGLQJ&ODXVHV
0DULWDOGHGXFWLRQFODXVHVKDYHWREHHYDOXDWHGLQOLJKWRIWKHH[LVWLQJWD[ODZ,ID
ZLOOGLYLGHVWKHHVWDWHLQWRDPDULWDOVKDUHDQGDE\SDVVVKDUHWKHODQJXDJHKDVWR
EHFORVHO\DQDO\]HG

3UHVXPHWKHODQJXDJHLQDZLOOVD\VWRJLYHWKHPD[LPXPDPRXQWWRWKH
VSRXVH WDNLQJ LQWR DFFRXQW DOO H[HPSWLRQV DQG FUHGLWV ,I WKHUH DUH QR
H[HPSWLRQVWKHQWKHHQWLUHHVWDWHZRXOGJRWRWKHVSRXVH

3UHVXPH D GLIIHUHQW IXQGLQJ FODXVH WKDW FUHDWHV D EHTXHVW WR WKH FUHGLW
VKHOWHU WUXVW HTXDO WR WKH PD[LPXP XQLILHG FUHGLW ,I WKH XQLILHG FUHGLW LV
 PLOOLRQ LQ  DQG LI WKH HVWDWH LV  PLOOLRQ RU OHVV WKHQ WKH
EHTXHVWWRWKHVSRXVHZRXOGEH]HURDJDLQOHDYLQJHYHU\WKLQJWRWKHFUHGLW
VKHOWHUWUXVW

,IDEHTXHVWLVIRUPXODWHGWRJLYHWKHHQWLUHHVWDWHWRWKHFUHGLWVKHOWHUWUXVW
WRWKHH[WHQWWKDWQRHVWDWHWD[LVJHQHUDWHGWKHQWKHILUVWPLOOLRQRI
WKHHVWDWHZRXOGJRWRWKHFUHGLWVKHOWHUWUXVWDQGRQO\WKHEDODQFHLIDQ\
ZRXOGEHOHIWIRUWKHVSRXVH

,IDQHOHFWLRQLVPDGHWRIROORZWKHUXOHVWKHQWKHILUVWPLOOLRQ
ZRXOG EH WUDQVIHUUHG WR WKH E\SDVV WUXVW ZLWK WKH EDODQFH WR WKH PDULWDO
VKDUH

%HFDXVH RI WKHVH UXOHV LW LV HVVHQWLDO WR FORVHO\ HYDOXDWH PDULWDO IXQGLQJ
FODXVHVDQGGHWHUPLQHZKHWKHULWLVWKHE\SDVVVKDUHRUWKHPDULWDOVKDUH
WKDWLVIXQGHGILUVWDQGZKHWKHUWKDWIXQGLQJLVGHSHQGHQWXSRQDEHTXHVW
UHGXFLQJHVWDWHWD[WR]HURRUDEHTXHVWHTXDOWRWKH³H[HPSWLRQDPRXQW´
D
,Q  IRU HVWDWHV LQ H[FHVV RI  PLOOLRQ IXQGLQJ ZLOO
SUREDEO\ EH VLPLODU LQ SUDFWLFH WR WKH IXQGLQJ ZKLFK ZDV PDGH
ZKHQWKHHVWDWHWD[H[HPSWLRQZDVOHVV
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,QIRUHVWDWHVXQGHUPLOOLRQIXQGLQJPD\KDYHGUDVWLF
UHVXOWV7KLVLVEHFDXVHHLWKHUWKHPDULWDOVKDUHRUWKHE\SDVVVKDUH
PD\³VXFNXS´WKHHQWLUHHVWDWHOHDYLQJQRWKLQJIRURWKHULQWHQGHG
EHQHILFLDULHV&DUHIXOSODQQLQJLVHVVHQWLDO

*67*LIWV
7KH UXOHV PD\ EH GLIIHUHQW ZLWK *67 JLIWV XQGHU D ZLOO 0DQ\ GRFXPHQWV
HVSHFLDOO\ IRU VLQJOH LQGLYLGXDOV GLVEXUVH WR D *67 WUXVW WKH PD[LPXP DPRXQW
WKDWFDQSDVVIUHHRI*67WD[HVZLWKWKHEDODQFHJRLQJRXWULJKWWRWKHFKLOGUHQ

8QGHUWKHODZWKH*67EHTXHVWZRXOGEHIXQGHGZLWKPLOOLRQ
7KLV PD\ EH VXEVWDQWLDOO\ PRUH WKDQ WKH WHVWDWRU LQWHQGHG ZKHQ GUDIWLQJ
WKH ZLOO 0DQ\ ZLOOV WKDW ZHUH GUDIWHG ZKHQ WKH *67 H[HPSWLRQ ZDV 
PLOOLRQ ZHUH GHVLJQHG WR KHOS JUDQGFKLOGUHQ DQG HVFDSHG JHQHUDWLRQ
VNLSSLQJWD[HVHQVXULQJWKHUHZDVDGHTXDWHSURSHUW\JRLQJWRWKHFKLOGUHQ
:LWK D  PLOOLRQ *67 H[HPSWLRQ LW LV SRVVLEOH WKDW D KXVEDQG DQG
ZLIH FRXOG WUDQVIHU WKHLU IXOO  PLOOLRQ HVWDWH WR D SUHUHVLGXDU\ *67
EHTXHVWOHDYLQJOLWWOHRUQRWKLQJIRUWKHLUFKLOGUHQ7KHVHZLOOVVKRXOGEH
UHYLHZHGDQGDPHQGHGLIQHFHVVDU\

,IWKHHVWDWHLVJUHDWHUWKDQPLOOLRQWKHQWKH*67EHTXHVWZRXOGEH
IXQGHG ZLWK  PLOOLRQ ZLWK WKH UHVLGXH JRLQJ WR RWKHU EHQHILFLDULHV
&DUHIXOSODQQLQJVKRXOGSUHYDLO

6LPLODU SUREOHPV H[LVW ZLWK UHVSHFW WR WKH UHYHUVH 47,3 HOHFWLRQV
SURYLGLQJIRUDJLIWWRJRWRD47,3WUXVWZLWKPD[LPXP*67H[HPSWLRQ
DOORFDWHGWRWKHJLIW7KLVLVQRUPDOO\GHVFULEHGDVWKHGLIIHUHQFHEHWZHHQ
WKH GHFHDVHG WUXVWRU¶V DYDLODEOH *67 H[HPSWLRQ DQG WKH DPRXQW RI WKH
E\SDVVVKDUHZKLFKLVDOUHDG\VXEMHFWWRWKH*67H[HPSWLRQ
7UXVWV&UHDWHGLQ
:LWKUHVSHFWWRD*67WUXVWWKHUHLVDTXHVWLRQDVWRZKHWKHUD*67WUXVWFUHDWHG
LQ  IRU ZKLFK H[HPSWLRQ ZRXOG EH RWKHUZLVH DYDLODEOH ZRXOG EH H[HPSW
IURP*67WD[7KLVLVEHFDXVHLQWKH*67UDWHZDV]HUR:DWFKRXWWKRXJK
IRU DXWRPDWLF DSSOLFDWLRQ RI WKH  PLOOLRQ *67 H[HPSWLRQ ,I WD[DEOH
GLVWULEXWLRQVRUWD[DEOHWHUPLQDWLRQVDUHPDGHLQODWHU\HDUVWKH\ZLOOEHVXEMHFW
WR*67WD[LQH[FHVVRIWKHPLOOLRQH[HPSWLRQ
,/,76
:KDW DERXW LUUHYRFDEOH OLIH LQVXUDQFH WUXVWV IRU JUDQGFKLOGUHQ ZLWK FUXPPH\
SURYLVLRQV" *HQHUDOO\ JLIWV WR ,/,7V KDYH WKH SRWHQWLDO RI EHLQJ *67 JLIWV
EHFDXVH LI WKH FKLOG GLHV WKH JUDQGFKLOG ZLOO EH WKH XOWLPDWH EHQHILFLDU\ RI WKH
WUXVW 7KHUHIRUH JLIW WD[ UHWXUQV DUH JHQHUDOO\ ILOHG LQ RUGHU WR DOORFDWH *67
H[HPSWLRQWRWKH,/,7LQWKH\HDURIWKHJLIW
*673ODQQLQJLQ*HQHUDO
,QPDQ\FDVHVDJHQHUDWLRQVNLSSLQJWUXVWPD\KDYHEHHQHVWDEOLVKHGDWDQHDUOLHU
WLPHZLWKQRH[HPSWLRQDOORFDWHGWRVXFKWUXVW7UXVWVPD\RUPD\QRWJLYHWKH
WUXVWHHWKHULJKWWRDOORFDWHWKH*67H[HPSWLRQDWDODWHUWLPH
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,IWKHWUXVWUHTXLUHVGLVWULEXWLRQWRWKHEHQHILFLDU\DWDFHUWDLQGDWHSHUKDSV
WKHWUXVWHHVKRXOGVHHNDPRGLILFDWLRQRIWKHWUXVWWRHQDEOHWKHSURSHUW\WR
EHUHWDLQHGLQVLGHWKHWUXVW

7KLVFRXOGUHTXLUHDQXPEHURIVWHSVLQFOXGLQJPRYLQJWKHWUXVWVLWXVWRD
MXULVGLFWLRQZKLFKGRHVQRWFRQIRUPWRVRPHUHQGLWLRQRIWKHROGFRPPRQ
ODZUXOHDJDLQVWSHUSHWXLWLHV

6RPH WUXVWV KDYH SURYLVLRQV DOORZLQJ WUXVW SURWHFWRUV RU WUXVW DGYLVHUV WR
PRGLI\WUXVWWRDFFRPPRGDWHFKDQJHVLQWKHWD[ODZ

2WKHU WUXVWV KDYH SURYLVLRQV DXWKRUL]LQJ GLVWULEXWLRQV WR EH GHOD\HG RU
PDGH DW WLPHV RWKHU WKDQ WKRVH VHW IRUWK LQ WKH WUXVW IRU VFKHGXOH
GLVWULEXWLRQVLIGRLQJVRZRXOGDFKLHYHVLJQLILFDQWWD[EHQHILWV

8QGHU WKH 2UHJRQ 8QLIRUP 7UXVW &RGH ³87&´  WUXVWHHV PD\ KDYH WKH
SRZHU WR DPHQG D WUXVW ZLWK WKH FRQVHQW RI DOO EHQHILFLDULHV LQ RUGHU WR
DFFRPSOLVKDVLJQLILFDQWWD[SXUSRVH

7KLV PLJKW DOVR EH DFFRPSOLVKHG WKURXJK D QRQMXGLFLDO VHWWOHPHQW
DJUHHPHQWXQGHUWKH2UHJRQ87&

,I D WUXVWHH IDLOV WR WDNH DFWLRQ WR DYRLG SHQGLQJ *67 WD[HV ZRXOG WKH
EHQHILFLDU\ KDYH D FDXVH RI DFWLRQ DJDLQVW WKH WUXVWHH IRU EUHDFK RI
ILGXFLDU\GXW\"
7HVWDWRU¶V,QWHQW
,QDOORIWKHVHFDVHVLQWHQWLVSDUDPRXQW

3HUKDSV D WUXVW PRGLILFDWLRQ DFWLRQ FRXOG EH EURXJKW WR HQVXUH WKDW WKH
GHFHGHQW¶VLQWHQWFRXOGEHFDUULHGRXW

+RZHYHU XQGHU WKH UHDVRQLQJ LQ Estate of Bosch  86   
IHGHUDO FRXUWV DUH QRW ERXQG E\ GHWHUPLQDWLRQV RI WKH VWDWH FRXUW
LQWHUSUHWLQJDQLQVWUXPHQW
3ODQQLQJIRUWKH7HUPLQDOO\,OO
:KDWLIZHNQRZRQHVSRXVHLVWHUPLQDOO\LOO"

(VWDWHV XQGHU  PLOOLRQ ,Q WKH FDVH RI GHDWKV LQ  LI WKH WRWDO
HVWDWH LV OHVV WKDQ  PLOOLRQ LW SUREDEO\ GRHV QRW PDWWHUZKHWKHU WKH
DVVHWV DUH KHOG E\ WKHGHFHGHQW RU WKH VXUYLYLQJ VSRXVH 7KHSDUWLHVPD\
ZLVK WR WUDQVIHU DVVHWV WR WKH VXUYLYLQJ VSRXVH LQ RUGHU WR DYRLG SUREDWH
7KH\PD\ZLVKDVZHOOWRWUDQVIHUWKHDVVHWVWRDWHUPLQDOO\LOOVSRXVHLQ
RUGHUWRUHFHLYHDQHDUOLHUVWHSXSLQEDVLV,IWKHDVVHWVIURPWKHGHFHDVHG
VSRXVH JR EDFN WR WKH VXUYLYLQJ VSRXVH WKHQ WKH EDVLV VWHS XS ZLOO EH
SUHFOXGHG XQGHU VHFWLRQ  H  +RZHYHU NHHS LQ PLQG WKDW VHFWLRQ
 H RQO\DSSOLHVWRRXWULJKWJLIWVDQGQRWWRJLIWVLQWUXVW
D
$Q HIIHFWLYH FXUUHQW SODQQLQJ WRRO LQYROYHV FUHDWLQJ D GLVFODLPHU
ZLOO ,Q WKLV FDVH WKH WHUPLQDOO\ LOO VSRXVH FRXOG JLYH KLV RU KHU
ZKROHHVWDWHWRWKHVXUYLYLQJVSRXVH$GLVFODLPHUSURYLVLRQZRXOG
WKHQ EH DGGHG 7KH GLVFODLPHU ZRXOG SURYLGH IRU DQ\ DVVHWV
GLVFODLPHGE\WKHVXUYLYLQJVSRXVHWREHGLVWULEXWHGWRDGLVFODLPHU
WUXVW7KLVWUXVWFRXOGWDNHWKHIRUPRID47,3VRLWTXDOLILHVIRUWKH
2UHJRQ47,3HOHFWLRQ7KHVXUYLYLQJVSRXVHFRXOGWKHQXVH
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IX.

KLQGVLJKW WR GHWHUPLQH H[DFWO\ KRZ PXFK VKRXOG EH GLVFODLPHG
LQWRDIHGHUDODQGIHGHUDO2UHJRQE\SDVVVKDUH
E
$ VLPLODU PHWKRGRORJ\ LV WKH XVH RI D ³&OD\WRQ 47,3´ ,Q WKLV
VFHQDULR HYHU\WKLQJ JRHV WR D VXUYLYLQJ VSRXVH XQGHU D 47,3
VKDUH 7KH VXUYLYLQJ VSRXVH WKHQ KDV WKH ULJKW WR PDNH D 47,3
HOHFWLRQDJDLQVWDOORUDSRUWLRQRIWKHWUXVW$Q\VKDUHZKLFKLVQRW
WUHDWHG DV EHLQJ VXEMHFW WR WKH 47,3 HOHFWLRQ DXWRPDWLFDOO\ IDOOV
LQWR D E\SDVV VKDUH IRU WKH VXUYLYLQJ VSRXVH $JDLQ SODQQLQJ IRU
ERWKIHGHUDODQG2UHJRQODZXQGHUWKHVHVFHQDULRVLVHVVHQWLDO

(VWDWHV RYHU  PLOOLRQ 7KLV SUHVHQWV DQ LQWHUHVWLQJ VFHQDULR -XVW DV
ZH XVHG WR GR DQ HVWDWH SODQQLQJ SULRU WR WKH FUD]LQHVV LQ WKH HVWDWH WD[
ODZWKHEHVWSODQQHGHVWDWHLQILUVWPDUULDJHVLVDQHVWDWHZKHUHWKHDVVHWV
DUHIDLUO\HTXDOO\GLYLGHGEHWZHHQKXVEDQGDQGZLIH7KDWFRQWLQXHVWREH
WKHFDVHZLWKHVWDWHVRYHUPLOOLRQ
D
2QHDOWHUQDWLYHZRXOGEHIRUWKHKHDOWK\VSRXVHWRFUHDWHDQLQWHU
YLYRV47,3IRUWKHVXUYLYLQJVSRXVH7KLVZRXOGQRWEHDWD[DEOH
JLIWEHFDXVHRIWKHPDULWDOGHGXFWLRQ7KHDVVHWVZRXOGEHLQFOXGHG
LQWKHHVWDWHRIWKHVXUYLYLQJVSRXVHXQGHU,5&7KHWUXVW
FRXOG SURYLGH LQFRPH WR WKH VXUYLYLQJ VSRXVH IRU KLV RU KHU
OLIHWLPH WKH EDODQFH JRLQJ WR WKH FKLOGUHQ ,Q WKLV ZD\ WKH
VXUYLYLQJVSRXVHFRXOGFRQWLQXHWROLYHRIIDOOWKHDVVHWVLWZRXOG
DFWDVDE\SDVVIRUWKHWHUPLQDOO\LOOVSRXVHDQGXSWRPLOOLRQ
FRXOGHVFDSHWD[
&KDQJHRI'RPLFLOH
,IFOLHQWVOLYLQJLQ2UHJRQDUHIDFLQJDVXEVWDQWLDOHVWDWHDQGDUHFRQFHUQHGDERXW
2UHJRQ HVWDWH WD[ DQG LI GHDWK RI RQH RI WKH VSRXVHV LV LPPLQHQW LW PD\ EH
ZRUWKZKLOH WR FKDQJH GRPLFLOH WR &DOLIRUQLD 1HYDGD RU VRPH RWKHU VWDWH LQ
ZKLFKQRHVWDWHWD[H[LVWV

%DVLV$OORFDWLRQVDQG,QFUHDVHV
$
7KH2UHJRQ7LH,Q
6%WLHG2UHJRQWD[ODZWRWKH,QWHUQDO5HYHQXH&RGHDVRI'HFHPEHU
  7KHUHIRUH IRU EDVLV DGMXVWPHQW SXUSRVHV ZH QRZ DSSO\ 7KH 7D[
5HOLHI 8QHPSOR\PHQW ,QVXUDQFH 5HDXWKRUL]DWLRQ DQG -RE &UHDWLRQ $FW
758,5-&$  ZKLFK ZDV VLJQHG LQWR ODZ RQ 'HFHPEHU   8QGHU WKLV
ODZ WKH HVWDWH WD[ DSSOLHV UHWURDFWLYHO\ LQ  7KLV LV WKH GHIDXOW UXOH
+RZHYHU HVWDWHV RI  GHFHGHQWV PD\ PDNH DQ HOHFWLRQ WR EH VXEMHFW WR
FDUU\RYHUEDVLVLQVWHDGRIWKHHVWDWHWD[
%
+RZ(OHFWLRQLV0DGH
,565HOHDVHRQ0DUFKVWDWHVWKDWWKHFDUU\RYHUEDVLVHOHFWLRQXQGHU75$
LVPDGHE\ILOLQJ)RUP )RUP$OORFDWLRQRI,QFUHDVHLQ%DVLV
IRU3URSHUW\$FTXLUHG)URPD'HFHGHQWKDVUHFHQWO\EHHQUHOHDVHG
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Planning for Sale of Assets from 2010 Decedents.
$OWKRXJK ZH DUH ZHOO SDVW  ZH VWLOO PD\ EH DGPLQLVWHULQJ HVWDWHV RI
GHFHGHQWV ZKR GLHG LQ  ,Q DGGLWLRQ EHQHILFLDULHV PD\ EH VHOOLQJ DVVHWV
DFTXLUHGIURPGHFHGHQWVZKRGLHGLQ

,I WKH GHFHGHQW GLHG LQ  DQ HOHFWLRQ ZDV PDGH XQGHU ,5&  WR
DYRLG IHGHUDO HVWDWH WD[ DQG UHWDLQ FDUU\RYHU EDVLV WKHQ WKH GHFHGHQW
ZRXOGKDYHILOHG)RUP$OORFDWLRQRI,QFUHDVHLQ%DVLVIRU3URSHUW\
$FTXLUHG IURP D 'HFHGHQW 7KH EHQHILFLDULHV¶ EDVLV VKRXOG EH
DVFHUWDLQDEOH IURP WKH IRUP ZKLFK ZDV UHTXLUHG WR EH VXEPLWWHG WR HDFK
EHQHILFLDU\RIWKHHVWDWHUHFHLYLQJSURSHUW\IURPWKHHVWDWH

,Q WKH DOWHUQDWLYH LI WKH GHFHGHQW HOHFWHG WR WDNH DGYDQWDJH RI WKH 
PLOOLRQ HVWDWH WD[ H[HPSWLRQ RWKHUZLVH DYDLODEOH LQ  DQG SD\ HVWDWH
WD[ WKHQ WKH EHQHILFLDULHV ZRXOG KDYH UHFHLYHG D IXOO VWHSXS LQ EDVLV
XQGHU ,5&  E  5HPHPEHU WKRXJK WKDW VRPH EDVLV LQFUHDVH ZDV
DOORZDEOH LI WKH GHFHGHQW HOHFWHG WR IRUHJR HVWDWH WD[ LQ  7KH EDVLV
LQFUHDVH ZDV  PLOOLRQ IRU DQ\WKLQJ SDVVLQJ WR D VXUYLYLQJ VSRXVH RU
47,3WUXVWDQGPLOOLRQIRUDQ\JLIWIRUDWRWDOSRWHQWLDOPLOOLRQ
EDVLVDGMXVWPHQW
%DVLV$GMXVWPHQWV
,IWKHFDUU\RYHUEDVLVV\VWHPDSSOLHVWKHHVWDWHLQHQWLWOHGWRWKHPLOOLRQEDVLV
DGMXVWPHQW IRU DVVHWV SDVVLQJ WR DQ\ EHQHILFLDU\ DQG WKH  PLOOLRQ EDVLV
DGMXVWPHQWIRUDVVHWVSDVVLQJWRDVXUYLYLQJVSRXVHRUD³47,3W\SH´WUXVW
+ROGLQJ3HULRG
7KHKROGLQJSHULRGLVQRWDXWRPDWLFDOO\ORQJWHUPXQGHUVHFWLRQEXWWKHUHLV
WDFNLQJRIWKHGHFHGHQW¶VKROGLQJSHULRGLIWKHEDVLVLVGHWHUPLQHGLQZKROHRULQ
SDUWE\UHIHUHQFHWRWKHGHFHGHQW¶VEDVLV +RZHYHUWKHEDVLVLVWKHlesserRIWKH
GHFHGHQW¶VEDVLVRUIDLUPDUNHWYDOXHDQGLIWKHDVVHWLVGHSUHFLDWHGDQGWKHEDVLV
HTXDOVWKHIDLUPDUNHWYDOXHDWGHDWKWKHUHPD\EHQRWDFNLQJRIWKHGHFHGHQW¶V
KROGLQJSHULRG7KDWKDVEHHQWKHSRVLWLRQRIWKH,56LQWKHSDVWLQRWKHUFRQWH[WV
EXWZHGRQRWNQRZLIWKH,56ZLOODSSO\WKDWVDPHDUJXPHQWLQWKHFRQWH[WRIWKH
FDUU\RYHUEDVLVUHJLPH
$GMXVWPHQWVWR0LOOLRQ%DVLV$GMXVWPHQW

7KH  PLOOLRQ DPRXQW LV LQFUHDVHG E\ QHW RSHUDWLQJ ORVVHVDQG FDSLWDO
ORVV FDUU\RYHUV 7KHVH JHQHUDOO\ ZRXOG DSSHDU RQ WKH GHFHGHQW¶V ILQDO
)RUP  $ FRPSOH[LW\ RFFXUV ZKHQ D MRLQW UHWXUQ LV ILOHG DQG WKH
VXUYLYLQJVSRXVHPD\KDYHJDLQVWKDWRIIVHWVRPHRIWKHORVVHVDQGWKHUHLV
QRJXLGDQFHRQKRZWRGHWHUPLQHWKHGHFHGHQW¶VVKDUHRIWKHORVVHV

,QDGGLWLRQWKHPLOOLRQDPRXQWLVLQFUHDVHGE\DQ\ORVVHVWKDWZRXOG
KDYHEHHQDOORZDEOHXQGHUVHFWLRQLIWKHGHFHGHQW¶VSURSHUW\KDGEHHQ
VROGDWIDLUPDUNHWYDOXHEHIRUHWKHGHFHGHQW¶VGHDWK 6HFWLRQDOORZV
ERWK EXVLQHVV ORVVHV DQG LQYHVWPHQW ORVVHV H[FOXGLQJ RQO\ SHUVRQDO
ORVVHV 7KH DGMXVWPHQW IRU GHSUHFLDWHG EXVLQHVV DQG LQYHVWPHQW SURSHUW\
FDQEHTXLWHVLJQLILFDQWSUREDEO\DPXFKELJJHUIDFWRUWKDQWKHDGMXVWPHQW
IRUQHWRSHUDWLQJORVVHVDQGQHWRSHUDWLQJORVVFDUU\RYHUV ,WLVQRWFOHDU
KRZWKLVUXOHZLOODSSO\WRSDVVLYHORVVHV7KDWZRXOGEHGHGXFWLEOHXQGHU
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X.

VHFWLRQ  VR WKH\ ZRXOG VHHP WR LQFUHDVH  PLOOLRQ DPRXQW
+RZHYHUVHFWLRQ J  GHVFULEHVKRZXQXVHGSDVVLYHORVVHVDWGHDWK
DUHWUHDWHGDQGWKHVHFWLRQDQGVHFWLRQWUHDWPHQWLVLQFRQVLVWHQW
)RUWXQDWHO\ERWKVHFWLRQVJUDQWIXOOUHJXODWRU\DXWKRULW\WRWKH,56VRWKH
,56ZLOOQHHGWRSURYLGHJXLGDQFH
,56*XLGDQFHLV1RZ+HUH
7KH 7UHDVXU\ DQG WKH ,56 KDYH UHOHDVHG 3XEOLFDWLRQ  ³7D[ 7UHDWPHQW RI
3URSHUW\$FTXLUHG)URPD'HFHGHQW'\LQJLQ´
&RPPXQLW\3URSHUW\
%RWK KDOYHV RI FRPPXQLW\ SURSHUW\ FDQ TXDOLI\ IRU UHFHLYLQJ EDVLV DGMXVWPHQWV
DQG DUH VXEMHFW WKH PRGLILHG FDUU\RYHU EDVLV V\VWHP XQGHU ,5&  LH
VXEMHFW WR D SRWHQWLDO UHGXFWLRQ LQ EDVLV IRU GHSUHFLDWHG DVVHWV  ,I WKHUH LV
VXEVWDQWLDODSSUHFLDWLRQLQFRPPXQLW\SURSHUW\EHLQJDEOHWRJHWERWKKDOYHVRI
WKH FRPPXQLW\ SURSHUW\ VWHSSHGXS PD\ EH FULWLFDOO\ LPSRUWDQW LQ WKH HOHFWLRQ
GHFLVLRQ

(OHFWLYH6KDUHRI6XUYLYLQJ6SRXVH
A.
&XUUHQW/DZ
7KH2UHJRQ/HJLVODWXUHFKDQJHGWKHODZUHJDUGLQJWKHHOHFWLYHVKDUHRIWKH
VXUYLYLQJ VSRXVH *HQHUDOO\ WKH HOHFWLYH VKDUH LV WKH PRGHUQ YHUVLRQ RI WKH
(QJOLVK FRPPRQ ODZ FRQFHSWV RI GRZHU DQG FXUWHV\ ERWK RI ZKLFK UHVHUYHG
FHUWDLQ SRUWLRQV RI D GHFHGHQW V HVWDWH ZKLFK ZHUH UHVHUYHG IRU WKH VXUYLYLQJ
VSRXVHLQRUGHUWRSUHYHQWWKHPIURPIDOOLQJLQWRSRYHUW\DQGEHFRPLQJDEXUGHQ
RQWKHFRPPXQLW\7KH2UHJRQ/HJLVODWXUHPDGHIXUWKHUFKDQJHVWRFODULI\
FHUWDLQVHFWLRQVRIWKH$FWDQGWRVLPSOLI\RWKHUVHFWLRQV7KHVHFKDQJHVDUH
UHWURDFWLYHWRWKHEHJLQQLQJRIWKH\HDU
B.
*HQHUDOO\WKHDPRXQWWREHUHVHUYHGIRUDVSRXVHLVGHWHUPLQHGE\WKHODZRIWKH
VWDWHZKHUHWKHHVWDWHLVORFDWHG,QPRVWVWDWHVWKHHOHFWLYHVKDUHLVEHWZHHQѿDQG
òRIDOOWKHSURSHUW\LQWKHHVWDWHDOWKRXJKPDQ\VWDWHVUHTXLUHWKHPDUULDJHWR
KDYHODVWHGDFHUWDLQQXPEHURI\HDUVIRUWKHHOHFWLYHVKDUHWREHFODLPHGRUDGMXVW
WKHVKDUHEDVHGRQWKHOHQJWKRIWKHPDUULDJHDQGWKHSUHVHQFHRIPLQRUFKLOGUHQ
6RPHVWDWHVDOVRUHGXFHWKHHOHFWLYHVKDUHLIWKHVXUYLYLQJVSRXVHLVLQGHSHQGHQWO\
ZHDOWK\
1.
,QVRPHMXULVGLFWLRQVLIWKHVSRXVHFODLPVWKHHOHFWLYHVKDUHKHRUVKHZLOO
UHFHLYH WKDW DPRXQW EXW QRWKLQJ HOVH IURP WKH HVWDWH ,Q RWKHU VWDWHV
FODLPLQJDQHOHFWLYHVKDUHKDVQRHIIHFWRQJLIWVXQGHUDZLOORUWKURXJKD
WUXVW WKRXJK WKLQJV JLYHQ E\ ZLOO RU WUXVW PD\ IXOILOO LQ SDUW WKH HOHFWLYH
VKDUHSRUWLRQ 2EYLRXVO\WKHUHZRXOGEHQRSRLQWLQVHHNLQJDQHOHFWLYH
VKDUHLIWKHVXUYLYLQJVSRXVHKDVDOUHDG\EHHQEHTXHDWKHGXQGHUWKH:LOO
PRUH WKDQ KH RU VKH ZRXOG UHFHLYH XQGHU WKH VWDWXWH )XUWKHUPRUH VRPH
DVVHWV KHOG E\ WKH HVWDWH PD\ EH H[HPSW IURP EHFRPLQJ SDUW RI WKH
HOHFWLYHVKDUHVRWKHLUYDOXHLVVXEWUDFWHGIURPWKHWRWDOYDOXHRIWKHHVWDWH
EHIRUHWKHHOHFWLYHVKDUHLVFDOFXODWHG
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Oregon Law Prior to January 1, 2011 (ORS 114.105 thru 114.165)

,IDQ2UHJRQGHFHDVHGVSRXVHGLHGZLWKDZLOOWKHVXUYLYLQJVSRXVHFRXOG
KDYHHOHFWHGWRWDNHWKHHOHFWLYHVKDUH ,Q2UHJRQWKHHOHFWLYHVKDUHZDV
ó RI WKH YDOXH RI WKH QHW HVWDWH RI WKH GHFHDVHG VSRXVH UHGXFHG E\
SURSHUW\ JLYHQ WR KLP RU KHU RXWULJKW E\ WKH SUHVHQW YDOXH RI DQ\ OLIH
HVWDWHDQGWKHYDOXHRILQFRPHIURPDQDQQXLW\RUWUXVW

,I WKH VXUYLYLQJ VSRXVH PDGH WKH HOHFWLRQ KH RU VKH ZRXOG IRUIHLW DQ\
RWKHU EHTXHVW XQGHU WKH ZLOO H[FHSW IRU WKH WKUHH RIIVHWWLQJ LWHPV OLVWHG
DERYH

$ KXVEDQG DQG ZLIH FRXOG DJUHH WR UHVWULFW HDFK RWKHU IURP PDNLQJ WKLV
HOHFWLRQE\HLWKHUDSUHRUSRVWQXSWLDODJUHHPHQW

*HQHUDOO\ WKH VXUYLYLQJ VSRXVH FRXOG QRW XVH WKH HOHFWLRQ WR UHFHLYH
JUHDWHUWKDQKDOIRIWKHQHWHVWDWHRIWKHGHFHDVHGVSRXVH

7KHFRXUWFRXOGGHQ\WKHHOHFWLRQLIWKHFRXSOHZDVVHSDUDWHGDWWKHWLPH
RIGHDWKZKHWKHUWKHVHSDUDWLRQZDVOHJDORUQRW

,QRUGHUWRPDNHWKHHOHFWLRQWKHVXUYLYLQJVSRXVHKDGWRVHUYHDQRWLFHRQ
WKHSHUVRQDOUHSUHVHQWDWLYHRIWKHGHFHDVHGVSRXVH¶VHVWDWHWKHODWHURI
GD\VDIWHUWKHDGPLVVLRQRIWKHZLOORUGD\VDIWHUWKHLQYHQWRU\LVILOHG
7KHHOHFWLRQFRXOGDOVRKDYHEHHQILOHGE\DFRQVHUYDWRURIWKHVXUYLYLQJ
VSRXVHDQGE\DFRXUWLIWKHVXUYLYLQJVSRXVHZDVLQFDSDFLWDWHG

7KH HOHFWLYH VKDUH ZDV ILUVW WDNHQRXW RI DQ\ LQWHVWDWH SURSHUW\ DQG WKHQ
IURPHDFKGHYLVHHUDWDEO\
2UHJRQ/DZ2QDQG$IWHU-DQXDU\ 256WKUX

-XVWDVZLWKWKHSULRUODZIRUWKH2UHJRQHOHFWLYHVKDUHUXOHWRDSSO\WKH
GHFHDVHGVSRXVHPXVWEHGRPLFLOHGLQ2UHJRQDWWKHWLPHRIGHDWK 7KH
DPRXQW UHFHLYHG XQGHU WKH QHZ ODZ LV D SHUFHQWDJH RI WKH DXJPHQWHG
HVWDWHEDVHGRQWKHOHQJWKRIWKHPDUULDJH

,IWKHGHFHGHQWDQGWKHVSRXVH
ZHUHPDUULHGWRHDFKRWKHU

7KHHOHFWLYHVKDUH
SHUFHQWDJHLV
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,QRUGHUWRPDNHWKHQHZVSRXVDOVKDUHHOHFWLRQWKHVXUYLYLQJVSRXVHPXVW
GRRQHRIWKHIROORZLQJ
D
)LOH D SHWLWLRQ ZLWK WKH FRXUW IRU WKH DSSRLQWPHQW RI D SHUVRQDO
UHSUHVHQWDWLYHDQGPDNHDPRWLRQIRUWKHH[HUFLVHRIWKHHOHFWLRQ
7KHPRWLRQPXVWEHPDGHZLWKLQQLQHPRQWKVRIWKHGHDWKRIWKH
GHFHGHQW
E
)LOH D PRWLRQ LQ DQ DOUHDG\ H[LVWLQJ SUREDWH RI WKH HVWDWH RI WKH
GHFHGHQWZLWKLQQLQHPRQWKVRIWKHGDWHRIGHDWKRIWKHGHFHGHQW
7KLV PRWLRQ PXVW EH VHUYHG RQ WKH SHUVRQDO UHSUHVHQWDWLYH DQG
DQ\RQH HOVH ZLWK DQ LQWHUHVW LQ WKH HVWDWH 7KLV PRWLRQ PD\ EH
ZLWKGUDZQEHIRUHWKHFRXUWRUGHULVVLJQHG
F
)LOH D SHWLWLRQ IRU WKH HOHFWLRQ ZLWKLQ QLQH PRQWKV RI WKH GDWH RI
GHDWK
,IWKHFRXUWGHWHUPLQHVWKDWWKHHOHFWLYHVKDUHLVSD\DEOHWKHFRXUW¶VUXOLQJ
ZLOOLQFOXGHWKHDPRXQWRIWKHVKDUHDQGRUGHULWVSD\PHQW,IWKHSHUVRQDO
UHSUHVHQWDWLYH GRHV QRW KDYH WKH SURSHUW\ EHFDXVH LW KDV QRW \HW EHHQ
UHFHLYHG RU EHFDXVH LW KDV EHHQ GLVWULEXWHG WKH FRXUW ZLOO IL[ OLDELOLW\ RQ
WKH SHUVRQ ZKR LV LQ SRVVHVVLRQ RI WKH SURSHUW\ VXFK DV WKH WUXVWHH RI
SURSHUW\KHOGLQWUXVW
,QGHWHUPLQLQJWKHDPRXQWRIWKHHOHFWLYHVKDUHWKHFRXUWZLOOFRQVLGHUWKH
YDOXHVRIWKHGHFHGHQW¶VSUREDWHHVWDWHWKHGHFHGHQW¶VQRQSUREDWHHVWDWH
WKH VXUYLYLQJ VSRXVH¶V HVWDWH WKH GHFHGHQW¶V SUREDWH WUDQVIHUV WR WKH
VXUYLYLQJVSRXVHDQGWKHGHFHGHQW¶VQRQSUREDWHWUDQVIHUVWRWKHVXUYLYLQJ
VSRXVH 7KHVH DUH GHILQHG EHORZ  ,I WKH HOHFWLYH VKDUH DPRXQW LV QRW
VDWLVILHG E\ WKH GHFHGHQW¶V WUDQVIHUV RI SUREDWH DQG QRQSUREDWH DVVHWV WR
WKHVXUYLYLQJVSRXVHWKHQWKHUHPDLQLQJDPRXQWVVKDOOEHSDLGRXWRIWKH
GHFHGHQW¶VSUREDWHDQGQRQSUREDWHDVVHWV
$VZLWKWKHSULRUODZWKHULJKWRIHOHFWLRQPD\EHZDLYHGE\DSUHRUSRVW
QXSWLDODJUHHPHQW :DLYHUVRIWKHSULRUODZZLOOFRXQWDVZDLYHUVRIWKH
QHZODZ
7KHHOHFWLRQPD\EHPDGHE\WKHVSRXVHE\DFRQVHUYDWRUDJXDUGLDQRU
DQDJHQWDFWLQJXQGHUDSRZHURIDWWRUQH\
7KH DXJPHQWHG HVWDWH LQFOXGHV WKH GHFHGHQW¶V SUREDWH HVWDWH WKH
GHFHGHQW¶VQRQSUREDWHHVWDWHDQGWKHVXUYLYLQJVSRXVH¶VHVWDWH7KHYDOXH
RIWKHDXJPHQWHGHVWDWHLVUHGXFHGE\DQ\HQIRUFHDEOHFODLPVDJDLQVWWKH
HVWDWHDQGDOOHQFXPEUDQFHVRIWKHSURSHUW\LQWKHHVWDWH7KHYDOXHRIWKH
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DXJPHQWHGHVWDWHLQFOXGHVWKHSUHVHQWYDOXHRIDQ\SD\PHQWVWREHPDGH
WR WKH HVWDWH )RU YDOXDWLRQ SXUSRVHV WKH YDOXH RI DQ DVVHW LV WKH VDPH
YDOXH DV ZRXOG EH XVHG RQ WKH HVWDWH WD[ UHWXUQ )LQDOO\ SURSHUW\ PD\
RQO\EHLQFOXGHGLQWKHHVWDWHRQFH
7KHDXJPHQWHGHVWDWHGRHVQRWLQFOXGHDQ\YDOXHDWWULEXWDEOHWRWKHIXWXUH
LQFRPH RI HLWKHU VSRXVH JLIWV PDGH EHIRUH WKH GHDWK RI WKH GHFHGHQW RU
DIWHU WKH GHDWK RI WKH GHFHGHQW ZLWK WKH FRQVHQW RI WKH VXUYLYLQJ VSRXVH
DQ\FRPPXQLW\SURSHUW\RUSURSHUW\KHOGLQDILGXFLDU\FDSDFLW\
7KHGHFHGHQW¶VSUREDWHHVWDWHLQFOXGHVWKHYDOXHRIDOOHVWDWHSURSHUW\WKDW
LVVXEMHFWWRSUREDWHDQGWKDWLVDYDLODEOHIRUGLVWULEXWLRQDIWHUSD\PHQWRI
FODLPVDQGH[SHQVHVRIDGPLQLVWUDWLRQ
7KHGHFHGHQW¶VQRQSUREDWHHVWDWHLQFOXGHV
D
7KHGHFHGHQW¶VIUDFWLRQDOLQWHUHVWLQSURSHUW\KHOGE\WKHGHFHGHQW
LQDQ\IRUPRIVXUYLYRUVKLSWHQDQF\LPPHGLDWHO\EHIRUHWKHGHDWK
RIWKHGHFHGHQW
E
7KHGHFHGHQW¶VRZQHUVKLSLQDQ\SD\DEOHRQGHDWKDFFRXQWV
F
7KH SURSHUW\ RZQHG E\ WKH GHFHGHQW ZKHUH WKH GHFHGHQW KDG D
SRZHU WR DSSRLQW WKH GHFHGHQW RU WKH GHFHGHQW¶V VSRXVH DV D
EHQHILFLDU\
G
3URSHUW\ WKDW FRXOG KDYH EHHQ DFTXLUHG E\ WKH GHFHGHQW E\ D
UHYRFDWLRQLPPHGLDWHO\EHIRUHWKHGHFHGHQW¶VGHDWK
7KHGHFHGHQW¶VQRQSUREDWHHVWDWHGRHVQRWLQFOXGHOLIHLQVXUDQFHSURFHHGV
RQWKHGHDWKRIWKHGHFHGHQW
7KH GHFHGHQW¶V QRQSUREDWH HVWDWH LV UHGXFHG E\ GHEWV DQG OLDELOLWLHV WKDW
DUHQRWSDLGLQSUREDWHDQGIXUWKHUUHGXFHGE\DOOFRVWVLQDGPLQLVWUDWLRQ
RIWKHQRQSUREDWHHVWDWH
7KHVXUYLYLQJVSRXVH¶VHVWDWHLQFOXGHV
D
$OOSURSHUW\UHFHLYHGE\WKHVXUYLYLQJVSRXVHIURPWKHGHFHGHQWLQ
DSUREDWHWUDQVIHU
E
$OOSURSHUW\UHFHLYHGE\WKHVXUYLYLQJVSRXVHIURPWKHGHFHGHQWLQ
DQRQSUREDWHWUDQVIHU
F
$OORWKHUSURSHUW\RIWKHVSRXVH
G
$Q\ SURSHUW\ IURP WKH GHFHGHQW GLVFODLPHG E\ WKH VXUYLYLQJ
VSRXVH
H
7KHYDOXHRIWKHFRUSXVRIDWUXVWFUHDWHGE\WKHGHFHGHQWVSRXVH
ZKHUHWKHVXUYLYLQJVSRXVHLVWKHVROHLQFRPHEHQHILFLDU\RUDWUXVW
ZKHUHWKHVXUYLYLQJVSRXVHKDVDJHQHUDOSRZHURIDSSRLQWPHQW
I
7KHYDOXHRIWKHFRUSXVRIDWUXVWFUHDWHGE\WKHGHFHGHQWVSRXVH
ZKHUH WKH VXUYLYLQJ VSRXVH LV WKH VROH LQFRPH EHQHILFLDU\ DQG
ZKHUHWKHVXUYLYLQJVSRXVHKDVDJHQHUDOSRZHURIDSSRLQWPHQW
J
7KHYDOXHRIWKHFRUSXVRIDWUXVWFUHDWHGE\WKHGHFHGHQWVSRXVH
ZKHUH WKH VXUYLYLQJ VSRXVH LV WKH VROH LQFRPH EHQHILFLDU\ DQG
ZKHUH WKH VXUYLYLQJ VSRXVH PD\ UHFHLYH GLVWULEXWLRQV IURP WKH
FRUSXVIRUKHDOWKHGXFDWLRQVXSSRUWDQGPDLQWHQDQFH
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XI.

2QHKDOIWKHYDOXHRIWKHFRUSXVRIDWUXVWFUHDWHGE\WKHGHFHGHQW
VSRXVH ZKHUH WKH VXUYLYLQJ VSRXVH LV WKH VROH LQFRPH EHQHILFLDU\
DQGKDVQRUHPDLQGHULQWHUHVW
7KHGHFHGHQW¶VSUREDWHWUDQVIHUVWRWKHVXUYLYLQJVSRXVHLQFOXGHDOOHVWDWH
SURSHUW\WKDWLVVXEMHFWWRSUREDWHDQGSDVVHVWRWKHVXUYLYLQJVSRXVH
7KHGHFHGHQW¶VQRQSUREDWHWUDQVIHUVWRVXUYLYLQJVSRXVHLQFOXGH
D
'HFHGHQW¶V IUDFWLRQDO LQWHUHVW LQ SURSHUW\ KHOG LQ VXUYLYRUVKLS
WHQDQF\WKDWSDVVHVWRWKHVXUYLYLQJVSRXVH
E
'HFHGHQW¶VFRRZQHUVKLSRISURSHUW\RUDFFRXQWVWKDWSDVVHVWRWKH
VXUYLYLQJVSRXVHRQGHDWK
F
,QVXUDQFH SURFHHGV SD\DEOH WR WKH VXUYLYLQJ VSRXVH E\ UHDVRQ RI
WKHGHDWKRIWKHGHFHGHQW
G
$OORWKHUSURSHUW\WKDWZRXOGKDYHEHHQLQFOXGHGLQWKHGHFHGHQW¶V
QRQSUREDWH HVWDWH KDG LW SDVVHG WR VRPHRQH RWKHU WKDQ WKH
VXUYLYLQJVSRXVH
7KHGHFHGHQW¶VQRQSUREDWHWUDQVIHUVWRWKHVXUYLYLQJVSRXVHGRQRWLQFOXGH
DQ\ SURSHUW\ SDVVLQJ WR WKH VXUYLYLQJ VSRXVH XQGHU WKH IHGHUDO 6RFLDO
6HFXULW\$FW
,Q RUGHU WR VDWLVI\ WKH HOHFWLYH VKDUH WKH VXUYLYLQJ VSRXVH¶V HVWDWH LV
DSSOLHG LH WKH VKDUH LV UHGXFHG E\ WKH YDOXH RI WKH VXUYLYLQJ VSRXVH¶V
HVWDWH
,I WKH GROODU DPRXQW RI WKH HOHFWLYH VKDUH LV VWLOO QRW VDWLVILHG WKH
UHPDLQLQJ DPRXQWV VKDOO EH SDLG IURP WKH GHFHGHQW¶V SUREDWH HVWDWH DQG
WKH GHFHGHQW¶V QRQSUREDWH HVWDWH LQ SURSRUWLRQDWH DPRXQWV XQOHVV
RWKHUZLVHLQGLFDWHGE\ZLOORUWUXVW
7KHVXUYLYLQJVSRXVHPD\SHWLWLRQWKHFRXUWIRUDSURWHFWLYHRUGHUWRPDNH
VXUH DVVHWV DUH QRW GLVWULEXWHG SULRU WR WKH FRXUW¶V RUGHU UHJDUGLQJ WKH
HOHFWLYHVKDUH
$Q\ SHUVRQ ZKR KDV UHFHLYHG D GLVWULEXWLRQ IURP WKH HVWDWH PD\ SHWLWLRQ
WKH FRXUW IRU D GHWHUPLQDWLRQ RI WKH SURSRUWLRQDWH DPRXQW WKDW KH RU VKH
PXVWSD\WKHVXUYLYLQJVSRXVH
7KHILOLQJRIDSHWLWLRQRUPRWLRQIRUDQHOHFWLYHVKDUHFDXVHVDUHVWUDLQLQJ
RUGHUWREHLVVXHGWRSURWHFWWKHVXUYLYLQJVSRXVH¶VHOHFWLYHVKDUH 7KRVH
ZKRUHFHLYHQRWLFHPD\VHHNUHOLHIIURPWKHQRWLFHRURUGHUE\SURYLGLQJD
ERQGRURWKHUVHFXULW\WRWKHFRXUW

6SRXVDO5LJKWVWRD6KDUHRI,QKHULWDQFH
A.
3UHPDULWDO$JUHHPHQWV
7KHUH LV OLWWOH GRXEW WKDW SURSHUW\ UHFHLYHG E\ LQKHULWDQFH LI LGHQWLILHG LQ D
SURSHUO\GUDIWHGSUHPDULWDODJUHHPHQWLVSURWHFWHGLQWKHHYHQWRIGLVVROXWLRQRID
PDUULDJH 6HH 2UHJRQ 8QLIRUP 3UHPDULWDO $JUHHPHQW $FW 256
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No Premarital Agreement.
*HQHUDOO\ WKH H[WHQW WR ZKLFK D EHQHILFLDU\¶V LQKHULWDQFH RU JLIW LV VXEMHFW WR
GLYLVLRQ LQ WKH HYHQW RI GLVVROXWLRQ ZKHWKHU UHFHLYHG SULRU RU VXEVHTXHQW WR WKH
GDWH RI WKH EHQHILFLDU\¶V PDUULDJH GHSHQGV XSRQ WKH IDFWV DQG FLUFXPVWDQFHV DW
WKHWLPHRIWKHGLVVROXWLRQ7KRVHIDFWVDQGFLUFXPVWDQFHVLQFOXGH

/HQJWKRIWKHPDUULDJH

1XPEHURI\HDUVVLQFHRQHRIWKHVSRXVHVUHFHLYHGWKHLQKHULWDQFHRUJLIW

:KHWKHUWKHLQKHULWHGRUJLIWHGSURSHUW\ZDVFRPPLQJOHG

7KH H[WHQW WR ZKLFK WKH PDUULHG FRXSOH XVHG LQFRPH RU SULQFLSDO IURP
LQKHULWHGSURSHUW\IRUWKHLUGD\WRGD\OLYLQJH[SHQVHV

7KH XQGHUVWDQGLQJ EHWZHHQ WKH SDUWLHV UHJDUGLQJ WKH WUHDWPHQW RI
LQKHULWDQFHVDQGJLIWV

:KHWKHUWKHUHKDVEHHQFRPPLQJOLQJRILQKHULWDQFHVZLWKPDULWDODVVHWV
7KH&RXUWRI$SSHDO'HFLVLRQLQOlesberg
,QOlesberg and Olesberg25$333GRev Den, 2UHJRQ
   WKH 2UHJRQ &RXUW RI $SSHDOV ZDV IDFHG ZLWK WKH LVVXH RI KRZ WR
GLYLGHLQKHULWHGSURSHUW\LQWKHHYHQWRIDGLYRUFH

7KH FDVH FDQQRW EH GLVFXVVHG ZLWKRXW D WKRURXJK XQGHUVWDQGLQJ RI 256
  I ZKLFKHDUOLHUSURYLGHGLQSHUWLQHQWSDUW
« ³:KHQHYHU WKH FRXUW UHQGHUV D MXGJPHQW RI PDULWDO DQQXOPHQW
GLVVROXWLRQRUVHSDUDWLRQWKHFRXUWPD\SURYLGHLQWKHMXGJPHQW
« I )RUWKHGLYLVLRQRURWKHUGLVSRVLWLRQEHWZHHQWKHSDUWLHVRI
WKH UHDO RU SHUVRQDO SURSHUW\ RU ERWK RI HLWKHU RU ERWK RI
WKHSDUWLHVDVPD\EHMXVWDQGSURSHULQDOOFLUFXPVWDQFHV
$UHWLUHPHQWSODQRUSHQVLRQRUDQLQWHUHVWWKHUHLQVKDOOEH
FRQVLGHUHG DV SURSHUW\ 7KH FRXUW VKDOO FRQVLGHU WKH
FRQWULEXWLRQRIDVSRXVHDVKRPHPDNHUDVDFRQWULEXWLRQWR
WKH DFTXLVLWLRQ RI PDULWDO DVVHWV 7KHUH LV D UHEXWWDEOH
SUHVXPSWLRQ WKDWERWKVSRXVHV KDYHFRQWULEXWHGHTXDOO\WR
WKH DFTXLVLWLRQ RI SURSHUW\ GXULQJ WKH PDUULDJH ZKHWKHU
VXFK SURSHUW\ LV MRLQWO\ RU VHSDUDWHO\ KHOG (PSKDVLV
DGGHG ´
D
6WDWHG VXFFLQFWO\ WKHUH LV D UHEXWWDEOH SUHVXPSWLRQ WKDW SURSHUW\
DFTXLUHGGXULQJWKHPDUULDJHHYHQE\ZD\RIJLIWRULQKHULWDQFHLV
GHHPHGWREHRZQHGHTXDOO\E\ERWKVSRXVHV
E
+RZHYHU WKLV SUHVXPSWLRQ LV VXEMHFW WR UHEXWWDO 3ULRU WR WKH
Olesberg GHFLVLRQ PRVW SUDFWLWLRQHUV SUHVXPHG WKDW D EHTXHVW
IURP D WKLUG SHUVRQ WR RQO\ RQH VSRXVH VHUYHG WR UHEXW WKLV
SUHVXPSWLRQ7KDWZDVRIFRXUVHXQWLOOlesbergFDPHDORQJ

7KHIDFWVXQGHUWKHOlesbergFDVHDUHDVIROORZV
D
,Q  DIWHU  \HDUV RI PDUULDJH 'U DQG 0UV 2OHVEHUJ
VHSDUDWHG
E
'U 2OHVEHUJ ZDV D GHQWLVW KLV ZLIH KDYLQJ KHOSHG KLP WKURXJK
VFKRRO ZKLOH VKH ZRUNHG DW 6DIHZD\ 'U 2OHVEHUJ¶V SDUHQWV DOVR
KHOSHG WKH SDUWLHV ILQDQFLDOO\ GXULQJ WKH HPEU\RQLF \HDUV RI WKHLU
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PDUULDJH $IWHU  \HDUV RI PDUULDJH ZKHQ 'U 2OHVEHUJ¶V GHQWDO
SUDFWLFHILQDOO\VWDUWHGWRSURGXFHVXIILFLHQWLQFRPHWRVXSSRUWWKH
IDPLO\0UV2OHVEHUJTXLWZRUNLQJ
6KRUWO\EHIRUHWKHSDUWLHVVHSDUDWHGLQ'U2OHVEHUJ¶VPRWKHU
GLHG 'U 2OHVEHUJ¶V LQKHULWDQFH IURP KLV PRWKHU ZDV
DSSUR[LPDWHO\+HLPPHGLDWHO\VHJUHJDWHGWKHDVVHWVRQFH
KLVPRWKHUGLHGDQGQHYHUFRPPLQJOHGWKHIXQGVZLWKDQ\PDULWDO
DVVHWV $W WKH WLPH RI WULDO WKH DFFRXQW EDODQFH KDG JURZQ WR

7KHFRXUWZDVIDFHGinter aliaZLWKDTXHVWLRQUHJDUGLQJZKHWKHU
'U 2OHVEHUJ¶V LQKHULWDQFH ZDV GHHPHG D PDULWDO DVVHW EHFDXVH LW
ZDV ³DFTXLUHG´ GXULQJ WKH PDUULDJH 'U 2OHVEHUJ FRQFHGHG WKDW
OLNHDQ\RWKHUDFTXLVLWLRQGXULQJWKHPDUULDJHKLVLQKHULWDQFHZDV
VXEMHFW WR WKH UHEXWWDEOH SUHVXPSWLRQ RI HTXDO FRQWULEXWLRQ XQGHU
256  I 
'U 2OHVEHUJ DUJXHG KRZHYHU WKDW XQGHU Kunze and Kunze 
253G  WKHSUHVXPSWLRQRIHTXDOFRQWULEXWLRQ
LV UHEXWWHG E\ HYLGHQFH WKDW WKH DVVHW ZDV DFTXLUHG ³IUHH RI DQ\
FRQWULEXWLRQVIURPWKHRWKHUVSRXVH´
,Q Tsukamaki and Tsukamaki  2U $SS   3G 
 WKH2UHJRQ&RXUWRI$SSHDOVKHOGWKDWDVSRXVHPD\UHEXW
WKHSUHVXPSWLRQRIHTXDOFRQWULEXWLRQUHJDUGLQJJLIWVE\HYLGHQFH
WKDW L  WKH QRQUHFLSLHQW VSRXVH GLG QRW FRQWULEXWH WR WKH
DFTXLVLWLRQRIVXFKJLIWHGDVVHWVDQG LL WKHQRQUHFLSLHQWVSRXVH
ZDVQRWWKHREMHFWRIWKHWUDQVIHURU¶VGRQDWLYHLQWHQW7KH&RXUWRI
$SSHDOVLQOlesbergWKHUHIRUHFRQFOXGHGWKDWLQRUGHUWRUHEXWWKH
SUHVXPSWLRQRIHTXDOFRQWULEXWLRQKXVEDQGKDGWRVKRZWKDWZLIH
GLGQRWFRQWULEXWHWRWKHLQKHULWDQFHDQGWKDWVKHZDVQRWWKHREMHFW
RIKXVEDQG¶VPRWKHU¶VGRQDWLYHLQWHQW
0UV 2OHVEHUJ DUJXHG WKDW EHFDXVH VKH DQG KHU KXVEDQG SURYLGHG
PRQH\ WR KLV SDUHQWV RYHU WKH \HDUV VKH VRPHKRZ FRQWULEXWHG WR
WKHLQKHULWDQFH7KHFRXUWZDVQRWLPSUHVVHGZLWKWKDWDUJXPHQW
7KH WULDO FRXUW IRXQG WKDW EHFDXVH KXVEDQG¶V PRWKHU¶V HVWDWH ZDV
GLYLGHG LQ  ZD\V EHWZHHQ KHU  FKLOGUHQ WKHUH ZDV QR GRQDWLYH
LQWHQW IURP KXVEDQG¶V PRWKHU WR ZLIH 7KH &RXUW RI $SSHDOV
LQGLFDWHG KRZHYHU WKDW WKHUH ZDV QR HYLGHQFH KXVEDQG¶V PRWKHU
LQWHQGHGZLIHQRWWREHQHILWIURPWKHLQKHULWDQFH³:HDJUHHZLWK
ZLIH WKDW WR UHEXW WKH SUHVXPSWLRQ RI HTXDO FRQWULEXWLRQ LW LV QRW
VXIILFLHQW WR VKRZ VLPSO\ WKDW WKH LQKHULWDQFH GHYROYHG RQO\ WR
KXVEDQGDQGKLVVLEOLQJVLQHTXDOVKDUHV7KHIDFWWKDWWKHPRWKHU¶V
HVWDWH ZDV GLYLGHG WKUHH ZD\V DPRQJ KHU FKLOGUHQ GRHV QRW
HVWDEOLVKWKDWVKHKDGQRLQWHQWLRQWREHQHILWZLIHKHUGDXJKWHULQ
ODZ RI  \HDUV ,I WKDW HYLGHQFH ZHUH VXIILFLHQW WR RYHUFRPH WKH
SUHVXPSWLRQRIHTXDOFRQWULEXWLRQWKHSUHVXPSWLRQZRXOGQRWRQO\
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D.

EH UHQGHUHG PHDQLQJOHVV EXW LW ZRXOG DOVR LQFRUUHFWO\ SODFH WKH
EXUGHQRQWKHQRQUHFLSLHQWVSRXVHWRUHEXWLW´Olesberg,supraDW

L
,V WKHUH VRPHWKLQJ ZURQJ ZLWK WKDW" :K\ VKRXOGQ¶W WKH
ZLIH KDYH WR UHEXW WKH SUHVXPSWLRQ ZKHQ WKHUH LV QR
HYLGHQFH WKDW DQ\ RWKHU UHVXOW ZDV LQWHQGHG" 7KH
SUHVXPSWLRQ ZRXOG EH UHQGHUHG PHDQLQJOHVV RQO\ DV LW
DSSOLHVWRLQKHULWDQFHVDQGQRWRWKHU³DFTXLVLWLRQV´E\WKH
SDUWLHVGXULQJPDUULDJH
LL
7KHFRXUW¶VDSSDUHQWO\IODZHGUHDVRQLQJLVIXUWKHUDSSDUHQW
IURPWKHIDFWWKDWWKHPRWKHU¶VZLOOFOHDUO\HYLGHQFHLQWHQW
ZKHQVKHQDPHGRQO\KHUVRQDQGQRWKLVZLIH:LOOVQHHG
QRW VSHFLILFDOO\ QDPH XQLQWHQGHG EHQHILFLDULHV 7KH
SUHVXPSWLRQVKRXOGEHVDWLVILHGZKHQWKHZLOOQDPHVRQO\
RQHRIWKHWZRVSRXVHV
L
7KH FRXUW UXOHG TXRWLQJ Wilson and Wilson  2U $SS 
  3G    WKDW D PHUH ODFN RI HYLGHQFH
WHQGLQJ WR UHLQIRUFH WKH SUHVXPSWLRQ LV LQVXIILFLHQW ,Q RUGHU WR
GHIHDW WKH SUHVXPSWLRQ WKH KXVEDQG KDG WR SURYLGH DIILUPDWLYH
HYLGHQFHWKDWKLVZLIHZDVQRWDQREMHFWRIWKHKXVEDQG¶VPRWKHU¶V
GRQDWLYH LQWHQW DQG WKDW QR VXFK DIILUPDWLYH HYLGHQFH H[LVWHG LQ
WKHOlesberg FDVH7KHFRXUWWKHUHIRUHKHOGWKDWWKHSUHVXPSWLRQRI
HTXDOFRQWULEXWLRQZDVQRWUHEXWWHG
M
7KH FRXUW ZHQW RQ WR SURYLGH WKDW RQFH WKH SUHVXPSWLRQ RI HTXDO
FRQWULEXWLRQLVQRWUHEXWWHGWKHQWKHQH[WTXHVWLRQWREHIDFHGE\
WKH FRXUW LV ZKDW FRQVWLWXWHV D MXVW DQG SURSHU GLYLVLRQ RI WKH
LQKHULWDQFH &LWLQJ Kunze and Kunze  2U   3G 
  WKH FRXUW KHOG WKDW D MXVW DQG SURSHU GLYLVLRQ RI WKH
LQKHULWDQFH LV DQ HTXDO GLYLVLRQ 0UV 2OHVEHUJ ZDV WKHUHIRUH
DZDUGHGDQHTXDOVKDUHRI'U2OHVEHUJ¶VDFFRXQWZKLFKKHOGWKH
SURFHHGVRIWKHLQKHULWDQFHIURPKLVPRWKHU
$6HFRQG7U\Erde vs. Shapiro
2Q'HFHPEHUDMXGJPHQWRIGLVVROXWLRQZDVHQWHUHGLQFRQQHFWLRQZLWK
WKH PDUULDJH RI $OLVRQ (UGH DQG 0DWWKHZ 6KDSLUR D (XJHQH FRXSOH ,Q WKH
MXGJPHQWRIGLVVROXWLRQWKHWULDOFRXUWKHOGWKDWWKHZLIH¶VLQKHULWDQFHVIURPERWK
KHU PRWKHU DQG KHU VLVWHU VLQFH RFFXUULQJ ZKLOH WKH SDUWLHV ZHUH PDUULHG DQG
OLYLQJ WRJHWKHU ZHUH VXEMHFW WR WKH 256   I  SUHVXPSWLRQ RI HTXDO
FRQWULEXWLRQ7KHMXGJHUXOHGWKDWWKHZLIHKDGQRWSURGXFHGDIILUPDWLYHHYLGHQFH
WR WKH HIIHFW WKDW KHU KXVEDQG ZDV QRW DQ REMHFW RI KHU PRWKHU¶V RU VLVWHU¶V
GRQDWLYH LQWHQW FRQFOXGLQJ WKDW WKH SUHVXPSWLRQ RI HTXDO FRQWULEXWLRQ ZDV QRW
UHEXWWHG7KHMXGJHUXOHGLQIDYRURIKXVEDQGSURYLGLQJDQDZDUGLQWKHDPRXQW
RI
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Nuances of the Case.
:KDW LV LQWHUHVWLQJ WR QRWH LQ Erde v Shapiro LV WKH IDFW WKDW KXVEDQG QHYHU
H[HUFLVHG DQ\ FRQWURO RYHU IXQGV WR EH UHFHLYHG E\ WKH ZLIH ,Q IDFW WKH ZLIH¶V
VKDUHRIKHUPRWKHU¶VHVWDWHZDVQRWGLVWULEXWHGWRKHUXQWLODIWHUWKHKXVEDQGDQG
ZLIHKDGVHSDUDWHG7RIXUWKHUH[DFHUEDWHWKHIDFWVWKHZLIH¶VVKDUHRIWKHVLVWHU¶V
HVWDWHKDGVWLOOQRWEHHQGLVWULEXWHGWRKHUDWWKHWLPHWKHGLYRUFHWULDOHQGHG

7KH ZLIH¶V PRWKHU KDG EHHQ YHU\ VHFUHWLYH DERXW KHU DVVHWV ,Q IDFW VKH
ZDVDFWXDOO\RQWKHZDLWLQJOLVWIRU+8'KRXVLQJDWWKHWLPHVKHGLHG7KH
SDUWLHV ZHUH VKRFNHG WR OHDUQ WKDW ZLIH VWRRG WR LQKHULW DSSUR[LPDWHO\


7KH ZLIH¶V PRWKHU H[HFXWHG D KRORJUDSKLF ZLOO DQG WUXVW QDPLQJ KHU 
FKLOGUHQ DV KHLUV DQG EHQHILFLDULHV RI KHU HVWDWH 1HLWKHU GRFXPHQW
PHQWLRQHGDQ\RIWKHFKLOGUHQ¶VVSRXVHV

6LQFH WKH :LOO ZDV QRW SURSHUO\ ZLWQHVVHG LW ZDV KHOG WR EHLQYDOLG DQG
WKHZLIH¶VPRWKHUGLHGLQWHVWDWH

0RQH\ LQKHULWHG E\ ZLIH IURP KHU PRWKHU ZDV QHYHU XVHG IRU IDPLO\
SXUSRVHVDQGZDVDOZD\VVHSDUDWHO\LQYHVWHG

6KRUWO\ DIWHU WKH ZLIH¶V PRWKHU GLHG KHU VLVWHU GLHG XQH[SHFWHGO\ 7KH
VLVWHUDOVRGLHGLQWHVWDWH8QGHUWKHODZVRILQWHVWDF\WKHZLIHZDVHQWLWOHG
WRRIVLVWHU¶VHVWDWH
7KH$PLFXV%ULHI
2Q 1RYHPEHU    SUDFWLFLQJ 2UHJRQ DWWRUQH\V ILOHG DQ $PLFXV &XULDH
EULHILQWKHErde v Shapiro DSSHDO7KHLQWHQWRIWKH$PLFLZDVWRFRQYLQFHWKH
FRXUWWKDWWKHGHFLVLRQLQOlesberg ZDVLQFRUUHFWDQGWKDWErde v ShapiroVKRXOG
EHUHYHUVHG7KH$PLFLUHOLHGXSRQWKHIROORZLQJDUJXPHQWV

7KH Olesberg GRFWULQH ZDV FRQWUDU\ WR WKH QRUPDO ZLVKHV RI HVWDWH
SODQQLQJFOLHQWV

,Q WKH ODQGPDUN FDVH RI In re Jenks  25   3G   
WKH 6XSUHPH &RXUW KHOG WKDW LI D JLIW SDVVHV WR RQH VSRXVH RQO\ DQG WKH
RWKHUVSRXVHIDLOVWRHVWDEOLVKWKDWKHRUVKHZDVDOVRDQREMHFWRIGRQDWLYH
LQWHQWWKHQWKHUHFLSLHQWVSRXVHKDVUHEXWWHGWKHSUHVXPSWLRQXQGHU256
  I 

%HJLQQLQJLQWKH&RXUWRI$SSHDOVEHJDQWRYHQWXUHDZD\IURPWKH
FOHDUUXOLQJLQ-enksSURYLGLQJWKDWWKHUHPXVWEHVRPHW\SHRIDIILUPDWLYH
HYLGHQFH SURYLGHG E\ WKH LQKHULWLQJ VSRXVH 7KH $PLFL DUJXHG WKDW WKLV
ZDVRIWHQLPSRVVLEOHWRSURGXFH

7KH UHVXOW LQ Olesberg LQMHFWHG XQLQWHQGHG SHUVRQV DV EHQHILFLDULHV RI
HVWDWHV DQG WUXVWV FRQWUDU\ WR WKH LQWHQW RI YLUWXDOO\ DOO WHVWDWRUV DQG
VHWWORUV
 OlesbergZDVLQFRQVLVWHQWZLWKWKHZLVKHVRIPRVWHVWDWHSODQQLQJFOLHQWV
D
7KH$PLFLDUJXHGWKDWWKHSUHVXPSWLRQPDNHVQRVHQVHEHFDXVHLW
LVFRQWUDU\WRQRUPDOSUDFWLFHVDQGQRUPDOH[SHULHQFH
E
7KH %ULHI ZHQW RQ WR DUJXH WKDW WKLV SUHVXPSWLRQ ZDV VLPSO\
LQFRUUHFWZKHQYLHZHGLQOLJKWRIWKHWKRXVDQGVRIZLOOVDQGHVWDWH
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SODQQLQJ PHHWLQJV ZLWK FOLHQWV WKDW WKH $PLFL KDG KHOG RYHU DQ
DYHUDJHRI\HDUVHDFK
F
&OLHQWVZDQWWRNHHSWKHLUPRQH\LQWKHLUIDPLO\

OlesbergFRQWUDGLFWHGOHJLVODWLYHILQGLQJVLQ2UHJRQ¶VLQWHVWDWHVXFFHVVLRQ
ODZV
D
2UHJRQ LQWHVWDWH ODZV ZKLFK SURYLGH IRU FKLOGUHQ RQO\ DQG QRW
WKHLU VSRXVHV  ZHUH GHVLJQHG WR EH FRQVLVWHQW ZLWK PRGHUQ
SUDFWLFHVDQGGLVWULEXWLRQVFKHPHV

OlesbergFRQWUDGLFWHG2UHJRQZLOODQGWUXVWODZ
D
8QGHU 2UHJRQ ODZ RQH GRHV QRW LQKHULW XQOHVV RQH LV D QDPHG
EHQHILFLDU\
E
8QGHU 256  D WHVWDWRU¶V LQWHQW H[SUHVVHG LQ WKH ZLOO
FRQWUROVDOHJDOHIIHFWRIKLVRUKHUGLVSRVLWLRQV
F
7KH$PLFXV%ULHIUHOLHGXSRQDORQJOLQHRIFDVHVKROGLQJWKDWLID
VHWWORU¶VLQWHQWLVSODLQIURPWKHIDFHRIDGRFXPHQWWKHFRXUWPXVW
HQIRUFH WKH WUXVW RU ZLOO E\ LWV WHUPV DQG FDQQRW XVH H[WULQVLF
HYLGHQFHWRYDU\WKHSODLQPHDQLQJ

$Q DPELJXLW\ LV RQO\ SUHVHQW ZKHQ WKH ZRUGV RI WKH GRFXPHQW DUH
UHDVRQDEO\ FDSDEOH RI PRUH WKDQ RQH SODXVLEOH LQWHUSUHWDWLRQ ,Q WKH
DEVHQFHRIDQDPELJXLW\H[WULQVLFHYLGHQFHLVLQDGPLVVLEOH

7KHVWUXFWXUHRIWKHHVWDWHSODQLQErde vs. ShapiroZDVVXIILFLHQWWRUHEXW
WKHSUHVXPSWLRQRIHTXDOFRQWULEXWLRQ
D
7KHPRWKHUSURYLGHGWKDWLIDFKLOGZDVGHFHDVHGKLVRUKHUVKDUH
ZHQWWRKLVRUKHUGHVFHQGDQWV
E
7KH FKLOG¶V VXUYLYLQJ VSRXVH ZDV QHYHU PHQWLRQHG 7KLV VKRXOG
SURYLGH DGHTXDWH HYLGHQFH RI WKH LQWHQW RI WKH PRWKHU QRW WR
LQFOXGHVSRXVHVRIKHUFKLOGUHQLQKHUHVWDWHSODQHYHQLIVKHGLHG
LQWHVWDWH

7KH &RXUW RI $SSHDOV GHFLVLRQ LQ Olesberg ZDV LQFRQVLVWHQW ZLWK SULRU
UXOLQJV
D
7KH $PLFXV %ULHI SRLQWHG RXW D QXPEHU RI SULRU UXOLQJV RI WKH
FRXUWRIDSSHDOVWKDWZHUHLQFRQVLVWHQWRUDWWKHOHDVWFRXOGQRWEH
UHFRQFLOHGZLWKWKHOlesbergGHFLVLRQ
7KH'HFLVLRQ
7KH&RXUWRI$SSHDOVDIILUPHGWKHOlesberg GHFLVLRQDQGKHOGIRUWKHUHVSRQGHQWV
LQ Erde v Shapiro  2U $SS   3G    $V D UHVXOW
LQKHULWDQFHVZHUHGHHPHGWREHPDULWDOSURSHUW\XQGHU2UHJRQODZ
7KH(SLORJXH6%
)LQDOO\ WKH LVVXH ZDV VHWWOHG E\ VWDWXWRU\ FKDQJH :LWK WKH DSSURYDO DQG
DVVLVWDQFH RI WKH 2UHJRQ 6WDWH %DU (VWDWH 3ODQQLQJ 6HFWLRQ DQG )DPLO\ /DZ
6HFWLRQV WKLV DXWKRU DQG D JURXS RI RWKHU DWWRUQH\V GUDIWHG 6%  ZKLFK ZDV
VXEPLWWHGWRWKH2UHJRQOHJLVODWXUHGXULQJWKHVHVVLRQDQGZDVODWHUSDVVHG
DQGVLJQHGE\WKH*RYHUQRU7KH%LOOUHPRYHGIURPWKHUHEXWWDEOHSUHVXPSWLRQRI
FRQWULEXWLRQ DQ\ SURSHUW\ UHFHLYHG E\ D VSRXVH DV D JLIW LQKHULWDQFH EHTXHVW RU
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E\RSHUDWLRQRIODZRUEHQHILFLDU\GHVLJQDWLRQ 6%SURYLGHGWKDWLWLVXSWR
WKH QRQEHQHILFLDU\ VSRXVH WR SURYH WKDW WKH JLIW RU LQKHULWDQFH ZDV PDULWDO
SURSHUW\ 7KLV GRHV QRW SUHFOXGH WKH QRQEHQHILFLDU\ VSRXVH IURP VKDULQJ LQ WKH
LQKHULWDQFH ,W RQO\ UHPRYHV WKH UHEXWWDEOH SUHVXPSWLRQ WKDW DQ LQKHULWDQFH LV
DXWRPDWLFDOO\GHHPHGWREHPDULWDOSURSHUW\

,Q RUGHU WR DYRLG WKH VWDWXWH KRZHYHU WKH SURSHUW\ PXVW EH PDLQWDLQHG
VHSDUDWHO\DQGLQYHVWHGVHSDUDWHO\RQDFRQWLQXLQJEDVLVE\WKHEHQHILFLDU\
VSRXVH

,IFRPPLQJOLQJRFFXUVWKHQWKHUHEXWWDEOHSUHVXPSWLRQPD\ZHOOPDQLIHVW
LWVHOIRQFHDJDLQ

7KLV OHDYHV SUDFWLWLRQHUV ZLWK DQ RSSRUWXQLW\ WR SODQ HIIHFWLYHO\ IRU WKHLU
FOLHQWV 3UDFWLWLRQHUV VKRXOG UHPHPEHU WR DOZD\V DGYLVH WKHLU FOLHQWV WR
FRQWLQXH WRLQYHVW WKHLU LQKHULWDQFHVVHSDUDWHO\ VKRXOGWKH\ZLVKWRNHHS
WKHPVDIHLQWKHHYHQWRIDPDULWDOGLVVROXWLRQ7KLVLVHVSHFLDOO\WUXHZKHQ
DSUHPDULWDODJUHHPHQWLVLQYROYHG
;,,

2UHJRQ7D[DWLRQRI2XWRI6WDWH3URSHUW\
$
7KH3UREOHP
7KHH[HPSWLRQIRU27D[SXUSRVHVLVPLOOLRQ+RZHYHUUHVLGHQWVIURPRXWVLGH
WKHVWDWHRI2UHJRQZKRRZQUHDOSURSHUW\LQ2UHJRQPD\EHIRUFHGWRSD\27D[
HYHQLIWKHYDOXHRISURSHUW\WKH\RZQLQ2UHJRQLVIDUOHVVWKDQPLOOLRQ

3UHVXPH -RKQ D &DOLIRUQLD UHVLGHQW KDV D  PLOOLRQ &DOLIRUQLD WD[DEOH
HVWDWH$VSDUWRIKLVPLOOLRQWRWDO-RKQRZQVDKRPHRQWKH
2UHJRQFRDVW
D
7KH27D[UHWXUQFRPSXWHVWD[EDVHGXSRQWKHIHGHUDOQHWWD[DEOH
HVWDWH QRW WKH 2UHJRQ HVWDWH $V D UHVXOW RQ D  PLOOLRQ WD[DEOH
HVWDWHWKH27D[LV
E
7KH2UHJRQSURUDWLRQRIWD[KRZHYHUWKHQFRPHVLQWRSOD\7KH
SURUDWLRQRIWD[LVFRPSXWHGDVIROORZV>IHGHUDOHVWDWHWD[YDOXHRI
SURSHUW\ ORFDWHG LQVLGH 2UHJRQ · IHGHUDO HVWDWH WD[ YDOXH RI WRWDO
HVWDWH@x>WRWDOWD[FRPSXWHGIRU2UHJRQSXUSRVHV@
F
,Q -RKQ¶V FDVH WKH FRPSXWDWLRQ LV > ·  PLOOLRQ@ x
[@ 
G
7KHUHIRUH HYHQ WKRXJK -RKQ GLG QRW KDYH VXIILFLHQW DVVHWV WR
FRPSULVH D WD[DEOH HVWDWH XQGHU 2UHJRQ ODZ WD[ LV VWLOO DVVHVVHG
XQGHUWKHFRPSXWDWLRQVHWIRUWKRQWKH2UHJRQUHWXUQ
%
6ROXWLRQVWRWKH3UREOHP

2QHVROXWLRQZRXOGEHWRWUDQVIHUWKHSURSHUW\WRRWKHUVLPPHGLDWHO\SULRU
WRGHDWKVRWKDWWKHUHLVQRSURSHUW\ORFDWHGLQ2UHJRQDWGHDWK
D
+RZHYHU WKH WUDQVIHURU PXVW EH PLQGIXO RI IHGHUDO JLIW WD[HV LQ
WKLVFDVH
E
7KLVPD\RUPD\QRWFRQIRUPWRWKHWUDQVIHURU¶VHVWDWHSODQ

7KHEHWWHUVROXWLRQLVWRWUDQVIHUWKHSURSHUW\LQWRDQHQWLW\RZQHGE\WKH
WUDQVIHURU
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)RULQVWDQFHWKHWUDQVIHURUFRXOGFUHDWHDIDPLO\//&DQGWUDQVIHU
KLV RU KHU LQWHUHVW LQ WKH 2UHJRQ UHDO HVWDWH LQWR WKH //& 7KLV
FRXOGHYHQEHDVLQJOHPHPEHU//&
6LPLODUDUUDQJHPHQWVFRXOGEHXQGHUWDNHQZLWKSDUWQHUVKLSVWUXVWV
RUFRUSRUDWLRQV
8QGHUWKLVDUUDQJHPHQWLWLVDUJXDEOHWKDWWKHGHFHGHQW¶VLQWHUHVWLV
QR ORQJHU DQ LQWHUHVW LQ UHDO SURSHUW\ EXW LQVWHDG WKH LQWHUHVW LV
PDJLFDOO\ FRQYHUWHG LQWR DQ LQWHUHVW LQ LQWDQJLEOH SHUVRQDO
SURSHUW\ 8QGHU IHGHUDO DQG 2UHJRQ ODZ SHUVRQDO SURSHUW\ LV
WD[DEOHQRWLQWKHVWDWHZKHUHWKHSHUVRQDOSURSHUW\LVORFDWHGEXW
LQWKHVWDWHRIWKHGHFHGHQW¶VSULPDU\GRPLFLOH
7KHUHIRUH XQGHU RXU H[DPSOH LI -RKQ WUDQVIHUUHG KLV 2UHJRQ
EHDFK KRPH WR DQ //& WKHQ DW WKH VXEVHTXHQW GHDWK RI -RKQ D
&DOLIRUQLD GHFHGHQW KH ZLOO KDYH RZQHG D SHUVRQDO SURSHUW\
LQWHUHVWLQWKH//&ZKLFKLWVHOIRZQHGWKH2UHJRQUHDOSURSHUW\
+RZHYHU-RKQ¶VRQO\RZQHUVKLSLQWHUHVWLVDQLQWHUHVWLQLQWDQJLEOH
SHUVRQDO SURSHUW\ ZKLFK LV GHHPHG WR EH ORFDWHG LQ WKH VWDWH RI
&DOLIRUQLD$VDUHVXOWQR27D[UHWXUQZRXOGQHHGWREHILOHGDQG
QRWD[ZRXOGEHGXH
7KLVUXOHKDVQRWEHHQWHVWHGLQDQ\UHFHQWFDVHXQGHU2UHJRQODZ
+RZHYHU LW DSSHDUV WKDW WKH 'HSDUWPHQW RI 5HYHQXH LV DZDUH RI
WKLV UXOH DQG WKH\ KDYH DFTXLHVFHG LQ LWV DSSOLFDWLRQ 7KLV LV
EHFDXVH D UHFHQW DWWHPSW ZDV PDGH E\ UHSUHVHQWDWLYHV RI WKH
2UHJRQ'HSDUWPHQWRI5HYHQXHWRWD[WKLVLQWDQJLEOHSURSHUW\IRU
2UHJRQ SXUSRVHV DV SDUW RI  +%  $IWHU VRPH GHEDWH LW
ZDV GHWHUPLQHG WKDW WKH UXOHV VKRXOG QRW EH FKDQJHG 7KHUHIRUH
XQGHU+%ZKLFKEHFDPHHIIHFWLYH-DQXDU\WKHVWDWH
RI 2UHJRQ ZLOO QR ORQJHU WD[ LQWDQJLEOH SHUVRQDO SURSHUW\ RI RXW
RIVWDWHGHFHGHQWV

;,,, 2UHJRQ'RPHVWLF3DUWQHUVKLSV
$
%DFNJURXQG
7KH2UHJRQ'RPHVWLF3DUWQHUVKLS$FWUHVXOWVIURPWKH5HSRUWRI7DVN)RUFHRQ
(TXDOLW\ VXEPLWWHG WR *RYHUQRU .XORQJRVNL RQ 'HFHPEHU   7KH WDVN
IRUFH ZDV IRUPHG LQ UHVSRQVH WR ([HFXWLYH 2UGHU  LVVXHG E\ WKH JRYHUQRU
GHVLJQHG WR HYDOXDWH QHZ OHJLVODWLRQ QHFHVVDU\ WR JXDUDQWHH WKDW DOO 2UHJRQLDQV
DUH DGHTXDWHO\ SURWHFWHG IURP GLVFULPLQDWLRQ LQ HPSOR\PHQW KRXVLQJ SXEOLF
DFFRPPRGDWLRQVDQGRWKHURSSRUWXQLW\UHJDUGOHVVRIVH[XDORULHQWDWLRQRUJHQGHU
LGHQWLW\

$W WKH WLPH WKH WDVN IRUFH ZDV LVVXHG  VWDWHV KDG HQDFWHG OHJLVODWLRQ
SURWHFWLQJDJDLQVWGLVFULPLQDWLRQEDVHGXSRQVH[XDORULHQWDWLRQ

%DVHGXSRQWKHILQGLQJVRIWKHWDVNIRUFHWKHIROORZLQJUHFRPPHQGDWLRQV
ZHUHPDGHWRWKHJRYHUQRU
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5HFRPPHQGDWLRQ  7KH SXEOLF SROLF\ RI WKH VWDWH RI 2UHJRQ
VKRXOGSURKLELWGLVFULPLQDWLRQEDVHGXSRQVH[XDORULHQWDWLRQ
E
5HFRPPHQGDWLRQ  7KH VWDWH RI 2UHJRQ VKRXOG UHFRJQL]H VDPH
VH[UHODWLRQVKLSVLQDPDQQHUWKDWFRQIHUVLPSRUWDQWULJKWVEHQHILWV
DQG UHVSRQVLELOLWLHV RQ FRPPLWWHG VDPH VH[ FRXSOHV &LWLQJ WKH
&LYLO 5LJKWV $FW RI  WKH (TXDO 3D\ $FW RI  WKH 9RWLQJ
5LJKWV$FWRIWKH$JH'LVFULPLQDWLRQDQG(PSOR\PHQW$FW
RIDQGRWKHUQXPHURXVIHGHUDODFWVWKHWDVNIRUFHFRQFOXGHG
³7KHIHGHUDOJRYHUQPHQWZKLFKKDVDGRSWHGQXPHURXVFLYLOULJKWV
ODZV LQ RWKHU DUHDV KDV VKRZQ OLWWOH LQWHUHVW LQ HVWDEOLVKLQJ D
QDWLRQDOVWDQGDUGWRSURWHFWJD\OHVELDQELVH[XDODQGWUDQVJHQGHU
SHUVRQVIURPGLVFULPLQDWLRQ´
%DVHGXSRQLWVILQGLQJVWKHWDVNIRUFHUHFRPPHQGHGWKDW³DFLYLOXQLRQ´
ODZ FRPSDUDEOH WR WKDW DGRSWHG E\ WKH 9HUPRQW OHJLVODWXUH HIIHFWLYH
-DQXDU\   LV WKH EHVW DSSURDFK 7KH QHZ ODZ ZRXOG SURYLGH VDPH
VH[FRXSOHVZLWKULJKWVEHQHILWVDQGUHVSRQVLELOLWLHV FRPSDUDEOHWRWKRVH
SURYLGHGE\PDUULDJHZLWKRXWDOWHULQJWKHWUDGLWLRQDOPDUULDJHGHILQLWLRQ
7KHWDVNIRUFHUHFRPPHQGHG
D
&LYLO XQLRQV VKRXOG EH DYDLODEOH WR WZR SHUVRQV RI WKH VDPH VH[
ZKRDUHERWKDJHRUROGHU
E
&LYLO XQLRQV VKRXOG EH SURKLELWHG IRU DQ\RQH ZKR KDV D OLYLQJ
VSRXVH RU FLYLO XQLRQ SDUWQHU RU EHWZHHQ SHUVRQV ZKR DUH ILUVW
FRXVLQVRUQHDUHURINLQWRHDFKRWKHUZKHWKHURIWKHZKROHEORRG
KDOIEORRGRUDGRSWLRQ
F
$IRUPDOUHJLVWUDWLRQV\VWHPIRUFLYLOXQLRQVVKRXOGEHDGRSWHG
G
7KH ULJKWV DQG UHVSRQVLELOLWLHV RI SDUWQHUV WR D FLYLO XQLRQ ZLWK
UHVSHFWWRDQ\FKLOGRIZKRPHLWKHUEHFRPHVWKHSDUHQWGXULQJWKH
WHUPRIWKHFLYLOXQLRQRULVLQOHJDOFXVWRG\RIDSDUWQHUGXULQJWKH
WHUP RI WKH FLYLO XQLRQ DUH WKH VDPH DV WKRVH RI D PDUULHG FRXSOH
ZLWKUHVSHFWWRDVLPLODUVLWXDWHGFKLOGDQGWKHULJKWVRIWKHFKLOG
DUHWREHSURWHFWHGDFFRUGLQJO\
H
'LVVROXWLRQRIDFLYLOXQLRQVKRXOGEHWKHVDPHDVGLVVROXWLRQRID
PDUULDJH
I
7KH SDUWQHUV HQWHULQJ LQWR D FLYLO XQLRQ PXVW ERWK EH 2UHJRQ
UHVLGHQWV
J
$QG PRVW QRWDEO\ WKH 9HUPRQW VWDWXWH¶V LQFOXVLRQ RI D QRQ
H[FOXVLYH OLVW RI OHJDO EHQHILWV WR FLYLO XQLRQV LV XQQHFHVVDU\ DQG
QRWUHFRPPHQGHG
K
)LQDOO\WKHWDVNIRUFHUHFRPPHQGHGWKDWFLYLOXQLRQEHDGGUHVVHG
LQ D VHSDUDWH FKDSWHU RI 2UHJRQ ODZ DQG QRW LQFOXGHG LQ WKH
PDUULDJHVWDWXWHV
7KH 2UHJRQ VWDWXWH LWVHOI LV IRXQG LQ 256  HW VHT WKH 2UHJRQ
'RPHVWLF3DUWQHUVKLS$FW,WLVWKHDPELJXLW\ODGHQWKURXJKWKHVWDWXWHWKDW
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FUHDWHVWKHRSSRUWXQLW\IRUQXPHURXVODZVXLWVDQGFLYLODFWLRQVDQGUDLVHV
LQWRTXHVWLRQZKHWKHUWKHODZFDQEHDSSURSULDWHO\DSSOLHGDWDOO
6HFWLRQ  RI +%  ZKLFK LV HPERGLHG LQ 256    DFW
SURYLGHV ³«LW KDV ORQJ EHHQ WKH SXEOLF SROLF\ RI WKLV VWDWH WKDW
GLVFULPLQDWLRQDJDLQVWDQ\RIWKHFLWL]HQVRIWKLVVWDWHLVDPDWWHURIVWDWH
FRQFHUQ WKDW WKUHDWHQV QRW RQO\ WKH ULJKWV DQG SULYLOHJHV RI WKH VWDWH¶V
LQKDELWDQWV EXW PHQDFHV WKH LQVWLWXWLRQV DQG IRXQGDWLRQ RI D IUHH
GHPRFUDWLF VWDWH 7KHVH IXQGDPHQWDO SULQFLSOHV DUH LQWHJUDO WR 2UHJRQ¶V
FRQVWLWXWLRQDOIRUPRIJRYHUQPHQWWRLWVJXDUDQWHHVRISROLWLFDODQGFLYLO
ULJKWV DQG WR WKH FRQWLQXHG YLWDOLW\ RI SROLWLFDO DQG FLYLO VRFLHW\ LQ WKLV
VWDWH´
8QGHU 256    WKH OHJLVODWXUH UHFRJQL]HG WKDW WKH 2UHJRQ
FRQVWLWXWLRQOLPLWVPDUULDJHWRWKHXQLRQRIRQHPDQDQGRQHZRPDQ7KH
VWDWXWH VSHFLILFDOO\ GRHV QRW LQWHQG WR DOWHU WKLV GHILQLWLRQWKH OHJLVODWXUH
UHFRJQL]HG WKDW WKH\ FRXOG QRW EHVWRZ PDULWDO VWDWXV RQ SDUWQHUV LQ D
GRPHVWLFSDUWQHUVKLS
1R FHUHPRQ\ RI VROHPQL]DWLRQ LV UHTXLUHG IRU WKH HVWDEOLVKPHQW RI D
GRPHVWLF SDUWQHUVKLS ,QGLYLGXDOV DUH OHIW WR VROHPQL]H WKHLU GRPHVWLF
SDUWQHUVKLSV LQ DQ\ ZD\ HLWKHU UHOLJLRXV RU RWKHUZLVH WKDW WKH\ GHHP
DSSURSULDWH
$GRPHVWLFSDUWQHUVKLSLVGHILQHGDV
D
DFLYLOFRQWUDFWHQWHUHGLQWRLQSHUVRQEHWZHHQWZRLQGLYLGXDOV
E
RIWKHVDPHVH[
F
ERWKRIZKRPDUHDWOHDVW\HDUVRIDJH
G
ZKRDUHRWKHUZLVH³FDSDEOH´
H
DWOHDVWRQHRIZKRPLVDQ2UHJRQUHVLGHQW
$GRPHVWLFSDUWQHUVKLSLVYRLGZKHQ
D
HLWKHURIWKHSDUWLHVWRWKHGRPHVWLFSDUWQHUVKLSKDVDOLYLQJZLIH
SDUWQHURUKXVEDQG
E
WKHSDUWQHUVDUHILUVWFRXVLQVRUQHDUHURINLQWRHDFKRWKHU
L
ZKHWKHURIWKHZKROHRUKDOIEORRG
LL
ZKHWKHUE\EORRGRUDGRSWLRQ
LLL
+RZHYHU ILUVW FRXVLQV E\ DGRSWLRQ RQO\ PD\ EH GRPHVWLF
SDUWQHUV
,I DQ LQGLYLGXDO LV LQFDSDEOH RI HQWHULQJ LQWR WKH FLYLO FRQWUDFW RU
FRQVHQWLQJWRWKHFRQWUDFWEHFDXVHRIODFNRIFDSDFLW\RUZKHQFRQVHQWLV
REWDLQHGE\IRUFHRUIUDXGDGRPHVWLFSDUWQHUVKLSLVYRLGRQFHDMXGJPHQW
RIDFRXUWRIFRPSHWHQWMXULVGLFWLRQUXOHVWRWKDWHIIHFW
,ILQGLYLGXDOVZDQWWREHFRPHGRPHVWLFSDUWQHUVWKH\PXVWFRPSOHWHDQG
ILOHD'HFODUDWLRQRI'RPHVWLF3DUWQHUVKLSZLWKWKHFRXQW\FOHUN7KHFOHUN
LV UHTXLUHG WR PDLQWDLQ D GRPHVWLF SDUWQHUVKLS UHJLVWU\ DQG ILOH DOO
'HFODUDWLRQV RI 'RPHVWLF 3DUWQHUVKLS 7KH FOHUN LVVXHV D &HUWLILFDWH RI
5HJLVWHUHG'RPHVWLF3DUWQHUVKLSWRWKHSDUWQHUV
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2QFH D GRPHVWLF SDUWQHUVKLS LV HVWDEOLVKHG XQGHU 2UHJRQ ODZ QHLWKHU RI
WKHSDUWQHUVPD\HQWHULQWRDPDUULDJHRURWKHUGRPHVWLFSDUWQHUVKLSZLWK
VRPHRQH HOVH XQOHVV D MXGJPHQW RI GLVVROXWLRQ RU DQQXOPHQW KDV EHHQ
HQWHUHG
'RPHVWLF SDUWQHUV PXVW SD\ D  IHH WR EHFRPH UHJLVWHUHG XQGHU D
'HFODUDWLRQ RI 'RPHVWLF 3DUWQHUVKLS )HHV JHQHUDWHG LQ FRQQHFWLRQ ZLWK
'HFODUDWLRQVRI'RPHVWLF3DUWQHUVKLSDUHWREHSDLGWRWKHVWDWHGLUHFWRURI
KXPDQVHUYLFHVWREHFUHGLWHGWRWKHGRPHVWLFYLROHQFHIXQGXQGHU2UHJRQ
ODZ
(DFKGRPHVWLF SDUWQHULVHQWLWOHGWRFKDQJHKLVRUKHUVXUQDPHWRWKDWRI
KLVRUKHUSDUWQHU
256  FRQWDLQV WKH JXWV RI WKH 'RPHVWLF 3DUWQHUVKLS $FW
%DVLFDOO\ DQ\ SULYLOHJH LPPXQLW\ ULJKW RU EHQHILW JUDQWHG E\ VWDWXWH
DGPLQLVWUDWLYH RUFRXUWUXOHSROLF\FRPPRQODZRUDQ\RWKHUODZWRDQ
LQGLYLGXDO EHFDXVH WKH LQGLYLGXDO LV RU ZDV PDUULHG RU EHFDXVH WKH
LQGLYLGXDOLVRUZDVDQLQODZLQDVSHFLILHGZD\WRDQRWKHULQGLYLGXDOLV
JUDQWHGRQHTXLYDOHQW WHUPVVXEVWDQWLYH DQGSURFHGXUDO WRDQLQGLYLGXDO
EHFDXVH WKDW LQGLYLGXDO LV RU ZDV D GRPHVWLF SDUWQHU RU EHFDXVH WKH
LQGLYLGXDO LV RU ZDV EDVHG XSRQ D GRPHVWLF SDUWQHUVKLS UHODWHG LQ D
VSHFLILHGZD\WRDQRWKHULQGLYLGXDO
D
7KLVEDVLFDOO\PHDQVWKDWDUHJLVWHUHGGRPHVWLFSDUWQHULVWUHDWHGDV
DVSRXVHXQGHU2UHJRQODZIRU2UHJRQHVWDWHWD[SXUSRVHV
E
7KHUHIRUHWKH2603HOHFWLRQWKH2UHJRQ47,3UXOHVDQGDOORWKHU
UXOHV GHDOLQJ ZLWK VSRXVHV LQ FRQQHFWLRQ ZLWK WKH 2UHJRQ
LQKHULWDQFHWD[DSSO\WRGRPHVWLFSDUWQHUV
256  VSHFLILFDOO\SURYLGHVWKDWDQ\EHQHILWXQGHUDUHWLUHPHQW
RUUHODWHGSODQWRDGRPHVWLFSDUWQHULIWKHSODQDGPLQLVWUDWRUUHDVRQDEO\
FRQFOXGHVWKDWXQGHUIHGHUDOODZWKHSODQZLOOEHFRPHGLVTXDOLILHGIRUWD[
SXUSRVHVZLOOEHYRLGXQGHU2UHJRQODZ1RUGRHVGRPHVWLFSDUWQHUVKLS
VWDWXVDSSO\WRDQ\EHQHILWXQGHU(5,6$
,W LV DOVR LPSRUWDQW WR NQRZ WKDW WKH 2UHJRQ ODZV DSSOLFDEOH WR ZLOOV
WUXVWVDQGHVWDWHVDUHDSSOLHGWRWKHGRPHVWLFSDUWQHUVMXVWDVWKH\ZRXOG
DSSO\ WR D VSRXVH 7KHUHIRUH WKH UXOHV UHJDUGLQJ VSRXVDO HOHFWLYH VKDUH
LQWHVWDF\ VSRXVDO VXSSRUW DQG RWKHU UXOHV DSSO\ HTXDOO\ LQ GRPHVWLF
SDUWQHUVKLSV
D
:LWKUHVSHFWWRWD[LVVXHVLWDSSHDUVWKDW2UHJRQGRPHVWLFSDUWQHUV
ZLOOEHHQWLWOHGWRWKHIROORZLQJULJKWV
L
:LWK UHVSHFWWR 2UHJRQ HVWDWHWD[HVLW DSSHDUV D GRPHVWLF
SDUWQHU ZLOO IXOO\ TXDOLI\ IRU WKH 2603 GHGXFWLRQ DQG WKH
2UHJRQ47,3HOHFWLRQDWWKHGHDWKRIWKHILUVWSDUWQHU7KLV
PHDQJLIWVRUEHTXHVWVWRGRPHVWLFSDUWQHUVDOVRTXDOLI\IRU
WKHVWDQGDUGPDULWDOGHGXFWLRQ
$
7KLV PHDQV WKDW $% HVWDWH SODQQLQJ PHWKRGV
VKRXOG EH HPSOR\HG IRU GRPHVWLF SDUWQHUV ZKR
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FKRRVH WR OHDYH WKH OLRQ¶V VKDUH RI WKHLU HVWDWH WR
WKHLUGRPHVWLFSDUWQHUV
%
&DUH VKRXOG EH WDNHQ WR HQVXUH WKDW IHGHUDO HVWDWH
WD[HV DQG 2UHJRQ HVWDWH WD[HV DUH FKDUJHG DJDLQVW
WKH³E\SDVV´VKDUH
&
7KLV FRXOG ZLSH RXW WKH 2UHJRQ E\SDVV VKDUH
IRUFLQJ 2UHJRQ WD[ DW WKH ILUVW GHDWK ZKLFK ZRXOG
FXWIXUWKHULQWRWKH2603VKDUH
'
7KLV SXWV WKH FRPSXWDWLRQ RI WKH PDULWDO GHGXFWLRQ
DQG DQ\ UHVXOWLQJ 2UHJRQ HVWDWH WD[ LQWR D
VLPXOWDQHRXVHTXDWLRQ
(
'RHV D QRQFLWL]HQ SDUWQHU ZKR LV DQ 2UHJRQ
UHVLGHQW TXDOLI\ IRU WKH 2603 GHGXFWLRQ" ,Q RWKHU
ZRUGV ZRXOG D TXDOLILHG GRPHVWLF WUXVW EH
QHFHVVDU\RULVD47,3VXIILFLHQW"
)
7KHODZVHHPVWRSURYLGHWKDWLILQGLYLGXDOVEHFRPH
2UHJRQ GRPHVWLF SDUWQHUV DQG DUH UHODWLYHV PRUH
UHPRWH WKDQ ILUVW FRXVLQV RU DUH ILUVW FRXVLQV E\
DGRSWLRQRQO\ OHDYLQJDQHVWDWHWRWKHSHUVRQFRXOG
H[HPSWWKHHVWDWHIURP2UHJRQHVWDWHWD[
*
,WDSSHDUVWKDWWKLVFRXOGFUHDWHDSOHWKRUDRI³GHDWK
EHGGRPHVWLFSDUWQHUVKLSV´
+
'RPHVWLF SDUWQHUV DUH HQWLWOHG WR LQKHULW XQGHU WKH
LQWHVWDWHODZVUHGXFLQJ2UHJRQHVWDWHWD[
,
-RLQWWHQDQFLHVDQGWHQDQFLHVE\WKHHQWLUHW\FUHDWHG
EHWZHHQ GRPHVWLF SDUWQHUV QRZ TXDOLI\ IRU WKH
PDULWDOGHGXFWLRQ
'LUHFW EHTXHVWV WR D GRPHVWLF SDUWQHU DSSHDU WR
TXDOLI\IRUWKHPDULWDOGHGXFWLRQ
$FRQYH\DQFHRIODQGWRGRPHVWLFSDUWQHUVZLOOFUHDWHDWHQDQF\LQ
FRPPRQZLWKULJKWVRIVXUYLYRUVKLS
8SRQ WKH GHDWK RI GRPHVWLF SDUWQHU WKH VXUYLYLQJ SDUWQHU PXVW
FRQVHQW WR DQ DXWRSV\ DQG FDQ GLUHFW GLVSRVLWLRQ RI UHPDLQV 7KH
VXUYLYLQJSDUWQHUDOVRKDVDYHVWHGULJKWLQLQWHUPHQWLQWKHEXULDO
SORWRIDGHFHDVHGSDUWQHU
$ SDUWQHU FDQ PDNH DQ DQDWRPLFDO JLIW RI WKH ERG\ SDUWV RI D
GHFHDVHGSDUWQHU
$ FKLOG ERUQ GXULQJ D GRPHVWLF SDUWQHUVKLS LV SUHVXPHG WR EH D
FKLOGRIWKHPRWKHU¶VSDUWQHU
L
7KLV FUHDWHV DOO NLQGV RI LQWHUHVWLQJ TXHVWLRQV EHFDXVH WKH
FKLOG LV DOVR SUHVXPHG WR EH WKH FKLOG RI WKH ELRORJLFDO
IDWKHU
LL
7KLVGRHVQRWDSSO\LQWKHFDVHRIDUWLILFLDOLQVHPLQDWLRQ
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$ GRPHVWLF SDUWQHU LV DQ ³KHLU´ IRU SXUSRVHV RI LQWHVWDWH
VXFFHVVLRQDQGLVHQWLWOHGWRHLWKHURQHKDOIRUDOORIWKHLQWHVWDWH
HVWDWH GHSHQGLQJ XSRQ ZKHWKHU WKH GHFHDVHG SDUWQHU KDV FKLOGUHQ
IURPDSULRUUHODWLRQVKLS
(QWHULQJ LQWR D GRPHVWLF SDUWQHUVKLS DJUHHPHQW UHYRNHV WKH ZLOOV
RIERWKSDUWQHUV
7HUPLQDWLRQ RI D GRPHVWLF SDUWQHUVKLS UHYRNHV DOO SURYLVLRQ LQ
IDYRURIWKHIRUPHUSDUWQHU
$ VXUYLYLQJ GRPHVWLF SDUWQHU KDV SUHIHUHQFH WR EH QDPHG DV
SHUVRQDOUHSUHVHQWDWLYH
$ GRPHVWLF SDUWQHU LV HQWLWOHG WR WKH VSRXVDO HOHFWLYH VKDUH XQGHU
2UHJRQODZ
*LIWVWRGRPHVWLFSDUWQHUVDUHQRZVXEMHFWWRWKHPDULWDOGHGXFWLRQ
XQGHU,5&IRU2UHJRQWD[SXUSRVHV
'RPHVWLF SDUWQHUV QRZ KDYH LQVXUDEOH LQWHUHVWV LQ OLIH LQVXUDQFH
SROLF\KROGHUV

;,9 2WKHU5HFHQW&KDQJHV
$
2UHJRQ8QLIRUP7UXVW&RGH+%

/DVW )RXU 'LJLWV $PHQGV SURYLVLRQV RI 2UHJRQ 8QLIRUP 7UXVW&RGH WR
UHTXLUH RQO\ WKH ODVW IRXU GLJLWV RI D VHWWORU¶V VRFLDO VHFXULW\ QXPEHU RU D
WUXVW¶VWD[LGHQWLILFDWLRQQXPEHUZKLFKLQFOXGH
D
3HWLWLRQ WR 'HWHUPLQH &ODLPV RI &UHGLWRUV RI 6HWWORU 256

E
1RWLFHWR&UHGLWRUVDQG'HSWRI+XPDQ6HUYLFHV 256
F
G

%

&HUWLILFDWLRQRI7UXVW 256
$SSOLHV WR SHWLWLRQV QRWLFHV DQG FHUWLILFDWLRQV DIWHU WKH HIIHFWLYH
GDWH

3XUSRVH5HGXFHSRVVLELOLW\RILGHQWLW\WKHIW
2UHJRQ8QLIRUP7UXVW&RGH6%

7UXVW0RGLILFDWLRQV1RQMXGLFLDO6HWWOHPHQW$JUHHPHQWV
D
8QLQWHQGHG0RGLILFDWLRQ6HFWLRQVDQGRIWKHELOODPHQG
FXUUHQWODZWRFRUUHFWDQXQLQWHQGHGFKDQJHWR2UHJRQODZRIWUXVW
PRGLILFDWLRQ 3ULRU WR WKH 287& DQ LUUHYRFDEOH WUXVW FRXOG EH
PRGLILHGE\WKHXQDQLPRXVZULWWHQDJUHHPHQWRIWKHWUXVWHHDQGDOO
WKHEHQHILFLDULHVHYHQLIWKHVHWWORUKDGGLHG
E
$JUHHPHQW :LWKRXW &RXUW $SSURYDO 8QGHU WKH QHZ ODZ HYHQ
WKRXJKWKHVHWWORULVGHFHDVHGDQRQMXGLFLDOVHWWOHPHQW DJUHHPHQW
FDQ EH HQWHUHG LQWR E\ WKH EHQHILFLDULHV DQG WKH WUXVWHH SURYLGHG
WKHDJUHHPHQWGRHVQRWYLRODWHDPDWHULDOSXUSRVHRIWKHWUXVW
L
$ 1RWLFH RI )LOLQJ RI 6HWWOHPHQW $JUHHPHQW RU
0HPRUDQGXPPD\EHILOHGZLWKWKHFLUFXLWFRXUWDQGWKHQ
VHUYHGZLWKLQILYHGD\VDIWHUILOLQJWRDOOLQWHUHVWHGSDUWLHV
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,I DOO LQWHUHVWHG SDUWLHV ZDLYH WKH QRWLFH WKH DJUHHPHQW LV
ELQGLQJXSRQILOLQJ
LLL
,QWHUHVWHGSDUWLHVKDYHGD\VWRREMHFWWRVHWWOHPHQW
LY
,IQRREMHFWLRQVZLWKLQGD\VWKHDJUHHPHQWLVELQGLQJ
Y
,IREMHFWLRQVDUHILOHGWKHQWKHFRXUWZLOOFROOHFWDKHDULQJ
IHHDQGVFKHGXOHDKHDULQJ
F
([WHQGLQJRU5HGXFLQJ7HUPRIWKH7UXVW$SURYLVLRQZDVDGGHG
WR LQFOXGH WKH H[WHQVLRQ RU UHGXFWLRQ RI WKH SHULRG RI WKH WUXVW DV
RQH RI WKH PDWWHUV WKDW FRXOG EH UHVROYHG E\ D QRQMXGLFLDO
VHWWOHPHQWDJUHHPHQWLILWGRHVQRWPRGLI\WKHPDWHULDOSXUSRVHRI
WKHWUXVW   256
,UUHYRFDEOH7UXVW0RGLILFDWLRQV
D
6HWWORU/LYLQJ 7KHVHWWORUDQGDOOEHQHILFLDULHVZLWKWKHDSSURYDO
RIWKHFRXUWFDQPRGLI\RUWHUPLQDWHDQLUUHYRFDEOHWUXVWHYHQLILW
LV LQFRQVLVWHQW ZLWK D PDWHULDO SXUSRVH RI WKH WUXVW    256
  
E
$OO %HQHILFLDULHV &RQVHQW ,UUHYRFDEOH WUXVW FDQ EH PRGLILHG RU
WHUPLQDWHGZLWKFRXUWDSSURYDORQO\LILWLVQRWLQFRQVLVWHQWZLWKD
PDWHULDOSXUSRVHRIWKHWUXVW   256  
F
1RW$OO%HQHILFLDULHV &RQVHQW ,UUHYRFDEOHWUXVWFDQEHPRGLILHG
RUWHUPLQDWHGZLWKFRXUWDSSURYDORQO\LILWLVQRWLQFRQVLVWHQWZLWK
D PDWHULDO SXUSRVH RI WKH WUXVW DQG WKH EHQHILFLDULHV ZKR GR QRW
FRQVHQWDUHDGHTXDWHO\SURWHFWHG   256  
G
%LQGLQJ1RQMXGLFLDO6HWWOHPHQW$JUHHPHQW$ELQGLQJQRQMXGLFLDO
VHWWOHPHQW DJUHHPHQW UHODWLQJ WR PRGLILFDWLRQ RU WHUPLQDWLRQ RI D
WUXVW PD\ EH HQWHUHG LQWR E\ DOO LQWHUHVWHG SHUVRQV DV GHILQHG LQ
256ZLWKRXWFRXUWDSSURYDO   256  
H
0DWHULDO3XUSRVH0RGLILFDWLRQV &RXUWDSSURYDOLVQHFHVVDU\DQG
FDQRQO\RFFXUZKLOHVHWWORULVOLYLQJ   256  
1RWLFH&KDQJHV
D
7UXVW7HUPLQDWLRQV QRQZDLYDEOHQRWLFHUHTXLUHPHQW  1RWLFHRI
WHUPLQDWLRQRIWUXVWPXVWEHSURYLGHGWRTXDOLILHGEHQHILFLDULHVDQG
GHVLJQDWHG SHUVRQV DQG LW RQO\ DSSOLHV WR UHSRUWV LVVXHG DIWHU WKH
HIIHFWLYHGDWHRIWKLVELOO    256 
E
7RNHQ%HQHILFLDULHV
L
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7KHWUXVWHH¶VUHSRUWLQJREOLJDWLRQFKDQJHVEHFRPHHIIHFWLYH
ZKHQDWUXVWEHFRPHVLUUHYRFDEOHDIWHUWKHHIIHFWLYHGDWHRI
WKLVODZ
LLL
,I D GLVWULEXWLRQ LV QRW PDGH ZLWKLQ  PRQWKV WKHQ WKH
³WRNHQ EHQHILFLDU\´ LV HQWLWOHG WR WKH VDPH UHSRUWV DV D
TXDOLILHGEHQHILFLDU\    256
F
-XGLFLDO3URFHHGLQJVPXVWSURYLGHQRWLFH³LQWKHPDQQHUUHTXLUHG
E\ VWDWXWH IRU WKH DSSURYDO RI WKH ILQDO DFFRXQW LQ D GHFHGHQW¶V
HVWDWH´ 7KH PRUH LQIRUPDO PHWKRGV RI 256    WKURXJK
 DUHQRWDOORZHG   256
7UXVW$GYLVRU   ²QHZSURYLVLRQ²QRWDWHFKQLFDOFRUUHFWLRQ
D
&XUUHQW 6LWXDWLRQ )UHTXHQWO\ D VHWWORU ZRXOG OLNH WR DSSRLQW DQ
LQGLYLGXDO RU D FRUSRUDWH ILGXFLDU\ DV D WUXVWHH EXW ZRXOG OLNH
DQRWKHU LQGLYLGXDO WR KDYH WKH UHVSRQVLELOLW\ IRU FHUWDLQ OLPLWHG
GHFLVLRQV VXFK DV D WUXVW SURWHFWRU D ILQDQFLDO DGYLVRU WR LQYHVW
WUXVW DVVHWV RU D GLVWULEXWLRQ DGYLVRU WR GHWHUPLQH ZKHQ DQG KRZ
GLVFUHWLRQDU\ WUXVW GLVWULEXWLRQV VKRXOG EH PDGH 8QGHU FXUUHQW
ODZ WKH WUXVWHH LV XOWLPDWHO\ UHVSRQVLEOH IRU WKH DGYLVRU¶V
GHFLVLRQVZKLFKFDQUHVXOWLQDGPLQLVWUDWLYHGHOD\VDQGLQFUHDVHG
H[SHQVHLIWKHDGYLVRUDQGWKHWUXVWHHGRQRWDJUHH
E
1HZ /DZ $IWHU WKH HIIHFWLYH GDWH D VHWWORU LQ WKH WUXVW
DJUHHPHQWPD\DSSRLQWDSHUVRQWRDFWDVDGYLVRUIRUWKHSXUSRVH
RIGLUHFWLQJDWUXVWHHRUDSSURYLQJWUXVWGHFLVLRQV  
F
)LGXFLDU\ &DSDFLW\ 8QOHVV WKH WUXVW LQVWUXPHQW SURYLGHV
RWKHUZLVHWKHDGYLVRUVKDOOH[HUFLVHKLVRUKHUGXWLHVLQDILGXFLDU\
FDSDFLW\
G
6SHFLILF 6WDWXWRU\ 5HIHUHQFH 1HFHVVDU\ 6XFK DQ DSSRLQWPHQW
PXVW EH PDGH E\ VSHFLILF UHIHUHQFH WR WKLV VHFWLRQ LQ WKH WUXVW
LQVWUXPHQW
L
35$&7,&( 127( $Q\ WUXVW DJUHHPHQW ZLWK DGYLVRU
SURYLVLRQVPXVWVSHFLILFDOO\UHIHUHQFHWKLVVWDWXWHDQGLVQRW
HIIHFWLYHXQWLO
LL
,55(92&$%/( 758676 ,IWKHLQWHUHVWHG SDUWLHV RIDQ
LUUHYRFDEOHWUXVWFXUUHQWO\LQH[LVWHQFHZDQWWRDGGDGYLVRU
SURYLVLRQV RU DOUHDG\ KDYH DGYLVRU SURYLVLRQV WKH SDUWLHV
PXVWVHHNDWUXVWPRGLILFDWLRQWRDGGWKHVSHFLILFVWDWXWRU\
UHIHUHQFH
$
0DWHULDO0RGLILFDWLRQ1RWVXUH
H
7UXVWHH /LDELOLW\ /LPLWDWLRQ $Q DGYLVRU FDQ PDNH WKH GHFLVLRQV
RXWOLQHG LQ WKH WUXVW DJUHHPHQW DQG WKH WUXVWHH QHHG QRW UHYLHZ
WKRVHGHFLVLRQVDQGLVQRWOLDEOHIRUWKHDFWVRIWKHDGYLVRU H[FHSW
LQFDVHVRI³UHFNOHVVLQGLIIHUHQFH´RQWKHSDUWRIWKHWUXVWHH 
L
/LWLJDWLRQ 4XHVWLRQ
:KDW FRQVWLWXWHV ³UHFNOHVV
LQGLIIHUHQFH´"

Advanced Estate Planning 2017

Part 2: 3–52

Chapter 3—Planning for the Oregon Taxable Estate

I

&

7UXVWHH 'HFLVLRQ 5HTXLUHV $GYLVRU $SSURYDO ,I WKH WUXVW
DJUHHPHQWUHTXLUHVWKHWUXVWHHWRREWDLQDQDGYLVRU¶VDSSURYDODQG
WKHWUXVWHHGRHVQRWUHFHLYHDUHVSRQVHZLWKLQDUHDVRQDEOHSHULRG
RI WLPH WKH WUXVWHH LV QRW OLDEOH IRU DQ\ GLUHFW RU LQGLUHFW ORVV
UHVXOWLQJ IURP WKDW GHFLVLRQ XQOHVV WKH GHFLVLRQ FRQVWLWXWHV
³UHFNOHVVLQGLIIHUHQFH´
J
7UXVWHH1R'XW\WR0RQLWRU$GYLVRU8QOHVVWKHWUXVWDJUHHPHQW
SURYLGHVRWKHUZLVHWKHWUXVWHHKDVQRGXW\WR
L
0RQLWRUWKHDGYLVRU
LL
$GYLVHWKHDGYLVRU
LLL
&RQVXOWZLWKWKHDGYLVRURU
LY
*LYHQRWLFHWRCDQ\EHQHILFLDU\RUWKLUGSDUW\RIDQ\DGYLVRU
GHFLVLRQVWKDWWKHWUXVWHHZRXOGKDYHGHFLGHGGLIIHUHQWO\
K
7UXVWHH  )ROORZLQJ $GYLVRU 'LUHFWLRQV $EVHQW FOHDU DQG
FRQYLQFLQJ HYLGHQFH WR WKH FRQWUDU\ DOO DFWLRQV E\ WKH WUXVWHH LQ
FDUU\LQJRXWWKHGLUHFWLRQVRIWKHDGYLVRUDUHGHHPHGSUHVXPHGWR
EH DGPLQLVWUDWLYH $GPLQLVWUDWLYH DFWLRQV WDNHQ E\ WKH WUXVWHH WR
LPSOHPHQW WKH GLUHFWLRQV RI WKH DGYLVRU GR QRW FRQVWLWXWH
PRQLWRULQJ WKH DGYLVRU RU SDUWLFLSDWLQJ LQ GHFLVLRQV ZLWKLQ WKH
VFRSHRIWKHDGYLVRU¶VDXWKRULW\

287&7HFKQLFDO&RUUHFWLRQV
D
&ODULI\WKHWHUP³FKDULWDEOHWUXVW´VRWKDWLWLVFRQVLVWHQWWKURXJKRXW
287& DQG 
E
&ODULI\ WKDW 256 VHFWLRQV  WKURXJK  FRQFHUQLQJ D
UHYRFDEOH WUXVW FRQWLQXH WR DSSO\ HYHQ WKRXJK WKH WUXVW FDQQRWEH
UHYRNHGGXHWRWKHLQFRPSHWHQF\RULQFDSDFLW\RIWKHVHWWOHU  
F
&KDQJHWKH³PDULWDOGHGXFWLRQ´WLHLQGDWHIRUVHFWLRQRIWKH
,QWHUQDO5HYHQXH&RGHIURPWR  
L
5HPHPEHU WKH 2UHJRQ HVWDWH WD[ WLHLQ GDWH LV QRZ
'HFHPEHU
G
&RUUHFW D W\SRJUDSKLFDO HUURU LQ 2UHJRQ¶V ³F\ SUHV´ GRFWULQH WKH
ODZGHDOLQJZLWKDFRXUW¶VSRZHUWRDPHQGDFKDULWDEOHWUXVWGXHWR
FKDQJHGFLUFXPVWDQFHV  
H
&ODULI\WKDWWKHFLUFXLWFRXUWKDVMXULVGLFWLRQ RYHUDOOWUXVWPDWWHUV
H[FHSW WKH VXPPDU\ GHWHUPLQDWLRQ RI D FODLP ZKLFK PXVW EH
FRPPHQFHGLQSUREDWHFRXUW DQG 
8QLIRUP3ULQFLSDODQG,QFRPH$FW6%

$PHQG256
D
7KLV DPHQGPHQW DOORZV ,5$ DQG UHWLUHPHQW GLVWULEXWLRQV WR D
PDULWDOGHGXFWLRQWUXVWWRTXDOLI\IRU47,3WUHDWPHQWXQGHUWKH,56
VDIH KDUERU SURYLVLRQV ([LVWLQJ WUXVW ODZ WKH µ5HYLVHG 8QLIRUP
3ULQFLSDO DQG ,QFRPH $FW¶ UHTXLUHV D WUXVW WR EH DGPLQLVWHUHG DV
VSHFLILHG LQ WKH LQVWUXPHQW RU ORFDO VWDWH ODZ LI VLOHQW ZLWK GXH
UHJDUGWRWKHUHVSHFWLYHLQWHUHVWVRIGHILQHGLQFRPHDQGUHPDLQGHU
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EHQHILFLDULHV 3ULRU WR WKLV DPHQGPHQW 256   D 
³SD\PHQW´ ZDV GHILQHG WR PHDQ D SD\PHQW WKDW D WUXVWHH ³PD\
UHFHLYH RYHU D IL[HG QXPEHU RI \HDUV RU GXULQJ WKH OLIH RI RQH RU
PRUH LQGLYLGXDOV EHFDXVH RI VHUYLFHV UHQGHUHG RU SURSHUW\
WUDQVIHUUHG WR WKH SD\HU LQ H[FKDQJH IRU IXWXUH SD\PHQWV   
LQFOXGLQJDSULYDWHRUFRPPHUFLDODQQXLW\DQLQGLYLGXDOUHWLUHPHQW
DFFRXQW DQG D SHQVLRQ SURILW VKDULQJ VWRFN ERQXV RU VWRFN
RZQHUVKLSSODQ´
E
7KLVUHYLVLRQUHTXLUHVDWUXVWHHWRVHSDUDWHO\DFFRXQWIRUDSULYDWH
RU FRPPHUFLDO DQQXLW\ DQ LQGLYLGXDO UHWLUHPHQW DFFRXQW DQG D
SHQVLRQSURILWVKDULQJVWRFNERQXVRUVWRFNRZQHUVKLSSODQ7KH
UHYLVHGGHILQLWLRQIRU³SD\PHQW´DOVRLQFOXGHVDQ\SD\PHQWIURPD
³VHSDUDWH IXQG´ DV GHVFULEHG DQG IXUWKHU UHTXLUHV WKH WUXVWHH WR
DOORFDWHWKHLQWHUQDOLQFRPHIURPDQ\VHSDUDWHIXQGWRLQFRPHWKXV
SURWHFWLQJ WKH HVWDWH WD[ PDULWDO GHGXFWLRQ IRU WKH WUXVW LQ
DFFRUGDQFHZLWKSUHVFULEHGIHGHUDOUHTXLUHPHQWV
F
$OVRWKLVDPHQGPHQWUHYLVHVWKHUHTXLUHPHQWVIRUGHWHUPLQLQJWKH
DPRXQWRIDSD\PHQWWKDWLVUHTXLUHGWREHDOORFDWHGWRLQFRPHIRU
SXUSRVHV RI TXDOLI\LQJ IRU D PDULWDO WD[ GHGXFWLRQ XQGHU IHGHUDO
ODZDVVSHFLILHGDQGIRUFDOFXODWLQJWKHDPRXQWRIWD[UHTXLUHGWR
EH SDLG E\ D WUXVWHH EDVHG RQ LQFRPH DV GHWHUPLQHG E\ UHFHLSWV
DOORFDWHGWRLQFRPHIRUWKH\HDU
G
)RUSXUSRVHVRIWKHPDULWDOWD[GHGXFWLRQWKHDPHQGPHQWUHTXLUHV
WKH WUXVWHH WR GHWHUPLQH LI WKH VHSDUDWH IXQG SD\HU SURYLGHV
GRFXPHQWDWLRQ UHIOHFWLQJ WKH LQWHUQDO LQFRPH RI WKH VHSDUDWH IXQG
WR WKH WUXVWHH WKDW WKH LQWHUQDO LQFRPH RI HDFK VHSDUDWH IXQG EH
DOORFDWHG IRU WKH DFFRXQWLQJ SHULRG DV LI WKH VHSDUDWH IXQG ZHUH D
WUXVWVXEMHFWWRWKHSURSRVHGUHYLVLRQH[FHSWDVSURYLGHG
H
7KHDPHQGPHQWUHTXLUHVWKHWUXVWHHWRDOORFDWH WKHEDODQFHRIWKH
SD\PHQWWRSULQFLSDO1DPLQJWKHPDULWDOWUXVWDVWKH,5$RUSODQ
EHQHILFLDU\ HQVXUHV WKDW DQ\ SULQFLSDO QRW GLVWULEXWHG WR WKH
VXUYLYLQJ VSRXVH LV DFFXPXODWHG DQG LV DYDLODEOH WR SDVV WR WKH
GHVLJQDWHGUHPDLQGHUEHQHILFLDULHVXSRQWKHGHDWKRIWKDWVSRXVH
$PHQG256
D
7KH DPHQGPHQW QR ORQJHU SODFHV WKH WUXVWHH LQ WKH GLIILFXOW
SRVLWLRQ RI KRZ WR SD\ WKH WUXVW¶V WD[ OLDELOLWLHV ZKHQ D FDVK
GLVWULEXWLRQUHFHLYHGIURPDQHQWLW\LVQRWVXIILFLHQWDVZHOODVKRZ
WR VDWLVI\ WKH UHTXLUHG LQFRPH GLVWULEXWLRQ DPRXQW WR WKH LQFRPH
EHQHILFLDU\ 7KLV DPHQGPHQW PDNHV LW FOHDU WKDW D WUXVWHH RI D
PDQGDWRU\ LQFRPH WUXVW PD\ LQ IDFW SD\ VRPH RU DOO RI WKH WD[
OLDELOLW\ RQ WKH WUXVW¶V VKDUH RI WKH HQWLW\¶V WD[DEOH LQFRPH IURP
LQFRPHRUSULQFLSDOUHFHLSWVIURPWKHSDVVWKURXJKHQWLW\,WIXUWKHU
FODULILHVWKDWWKHWUXVWHHLVUHTXLUHGWRLQFUHDVHFXUUHQW\HDULQFRPH
GLVWULEXWLRQVWRWKHLQFRPHEHQHILFLDU\WRWKHH[WHQWWKDWWKHWUXVW¶V
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LQFRPH WD[ OLDELOLW\ LV UHGXFHG E\ GLVWULEXWLQJ WKH FRUUHVSRQGLQJ
LQFRPHUHFHLSWVWRWKHEHQHILFLDU\
E
7KLVDPHQGPHQWFRQWDLQVDQDOJHEUDLFIRUPXODWKDWVKRXOGEHXVHG
EHFDXVH WKH WUXVW¶V WD[ OLDELOLW\ DQG DPRXQWV GLVWULEXWHG WR WKH
EHQHILFLDU\ DUH LQWHUUHODWHG 7KH IRUPXOD ZKHQ SURSHUO\
LPSOHPHQWHGVXSSRUWVWKHWUXVWHH¶VDFWLRQVWKDWDIWHUGHGXFWLQJWKH
SURSHULQFRPHGLVWULEXWLRQVSDLGWRWKHEHQHILFLDU\WKHUHPDLQLQJ
FDVK LV VXIILFLHQW WR VDWLVI\ WKH WUXVW¶V WD[ OLDELOLW\ RQ LWV VKDUH RI
WKHHQWLW\¶VWD[DEOHLQFRPHDVUHGXFHGE\WKHWD[GHGXFWLRQRIWKH
LQFRPHGLVWULEXWLRQ V 
F
)RU LQFRPH WD[ SXUSRVHV WKH DPRXQW RI LQFRPH UHTXLUHG WR EH
GLVWULEXWHG E\ D WUXVWHH LV EDVHG XSRQ WKH FXUUHQW \HDU¶V WUXVW
LQFRPH DV GHWHUPLQHG E\ ILGXFLDU\ DFFRXQWLQJ LQFRPH JHQHUDOO\
IROORZLQJVWDWXWRU\VWDWHODZSURYLVLRQV7KLVDPHQGPHQWSURYLGH
JUHDWHU FODULW\ DQG FRQVLVWHQF\ IRU WUXVWV DGPLQLVWHUHG XQGHU
2UHJRQODZ
6DIH'HSRVLW%R[%LOO6%
3URYLGHVWKDWXSRQGHOLYHU\RIVPDOOHVWDWHDIILGDYLWWRSHUVRQWKDWFRQWUROVDFFHVV
WR SHUVRQDO SURSHUW\ EHORQJLQJ WR HVWDWH RI GHFHGHQW LQFOXGLQJ ILQDQFLDO
LQVWLWXWLRQZLWKVDIHGHSRVLWER[DFFHVVPXVWEHSURYLGHGWRSURSHUW\

,I LW LV NQRZQ WKDW D 'HFHGHQW ZDV WKH ODVWRQO\ OHVVHH RQ D VDIH GHSRVLW
ER[SULRUWRILOLQJD6PDOO(VWDWH$IILGDYLW$IILDQWPXVWILUVWUHTXHVWDQ
LQYHQWRU\RIWKHER[DQGPXVWLQFOXGHWKHYDOXHRIWKHLQYHQWRU\LQWKHER[
RQWKHDIILGDYLW

,I LW LV GLVFRYHUHG DIWHU DQ $IILGDYLW LV ILOHG WKDW WKH 'HFHGHQW ZDV WKH
ODVWRQO\ OHVVHH RQ D VDIH GHSRVLW ER[ WKHQ $IILDQW PXVW UHTXHVW DQ
LQYHQWRU\ RI WKH ER[ DQG GHSHQGLQJ RQ YDOXH HLWKHU DPHQG DIILGDYLW RU
PRYHWRIXOOSUREDWH

,IDSHUVRQWUDQVIHUSURSHUW\EHORQJLQJWR'HFHGHQWWR$IILDQWDIWHUEHLQJ
SUHVHQWHGWKH$IILGDYLWDWOHDVWGD\VDIWHULWZDVILOHGZLWKWKHFRXUWLV
UHOHDVHGIURPOLDELOLW\

$SHUVRQQDPHGDV7UXVWHHRI'HFHGHQW¶V7UXVWPD\SHWLWLRQDV$IILDQW
+HDOWK&DUH'HFLVLRQ%LOO6%%
$OORZV KRVSLWDO WR DSSRLQW KHDOWK FDUH SURYLGHU DQG HWKLFV FRPPLWWHH WR PDNH
KHDOWKFDUHGHFLVLRQVRQEHKDOIRISDWLHQWLQFDSDEOHRIPDNLQJDQGFRPPXQLFDWLQJ
KHDOWKFDUHGHFLVLRQV
8QLIRUP5HDO3URSHUW\7UDQVIHURQ'HDWK$FW6%
$XWKRUL]HV RZQHU RI UHDO SURSHUW\ WR XVH WUDQVIHU RQ GHDWK GHHG WR SDVV UHDO
SURSHUW\RXWVLGHRISUREDWHDWRZQHU VGHDWK
,QWDQJLEOH3URSHUW\±+%
7KLVQHZODZSURYLGHVWKDW2UHJRQZLOOQRORQJHUWD[LQWDQJLEOHSURSHUW\KHOGE\
WKH HVWDWHV RI QRQUHVLGHQW GHFHGHQWV 7KDW LV IRU QRQUHVLGHQW GHFHGHQW HVWDWHV
RQO\ WKH YDOXH RI UHDO SURSHUW\ DQG SHUVRQDO SURSHUW\ ORFDWHG LQ 2UHJRQ ZLOO EH
VXEMHFW WR 2UHJRQ¶V HVWDWH WD[ 5HVLGHQW GHFHGHQWV ZLOO FRQWLQXH WR EH WD[HG RQ
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WKHLULQWDQJLEOHSURSHUW\ ZKHUHYHULWLVORFDWHG XQOHVVLWLVVXEMHFWWRDGHDWKWD[
LQ DQRWKHU VWDWH RU FRXQWU\ 7KH UHDVRQV IRU QR ORQJHU WD[LQJ LQWDQJLEOHV RI
QRQUHVLGHQWGHFHGHQWVLQFOXGHWKHIROORZLQJ

,WLVWUHPHQGRXVO\FRPSOH[DQGLPSUDFWLFDOWRWU\WRGHILQHZKDWW\SHVRI
LQWDQJLEOHV 2UHJRQ ZRXOG WD[ EHFDXVH E\ GHILQLWLRQ LQWDQJLEOHV GR QRW
KDYHDUHDGLO\DVFHUWDLQDEOHORFDWLRQ

7D[HVIURPLQWDQJLEOHSURSHUW\SURYLGHOLWWOHUHYHQXHWRWKHVWDWH

6XFK D WD[ LV QHDUO\ LPSRVVLEOH WR HQIRUFH GXH WR WKH RIWHQ FRPSOH[
RZQHUVKLSLQWHUHVWVLQYROYHG

1R RWKHU ZHVWHUQ VWDWH WD[HV WKH LQWDQJLEOHV RI QRQUHVLGHQW GHFHGHQWV¶
HVWDWHV

7KHUHLVDSRWHQWLDOVWDWHEXVLQHVVLQYHVWPHQWGLVDGYDQWDJHZLWKWU\LQJWR
WD[VXFKLQWDQJLEOHVDQG

,WLVHDVLO\VXVFHSWLEOHWRGRXEOHWD[DWLRQDQGOLWLJDWLRQEHFDXVHXQOLNHUHDO
SURSHUW\ DQG SHUVRQDO SURSHUW\ WKH ORFDWLRQ RI DQ LQWDQJLEOH LV RIWHQ
GLIILFXOWWRGHWHUPLQH
7R FRPSOHWH WKLV SROLF\ FKDQJH WKH QHZ ODZ UHSHDOV WKH FRQIXVLQJ
UHFLSURFDO H[HPSWLRQ RI LQWDQJLEOH SHUVRQDO SURSHUW\ SURYLVLRQ LQ 256
  E  DQG GHOHWHV WKH SKUDVH ³DQG LQWDQJLEOH SHUVRQDO SURSHUW\
ORFDWHGLQ2UHJRQ´LQSUHVHQW256  D 7KHDGPLQLVWUDWLYHUXOH
2$5   E  ZLOO DOVR QHHG WR EH UHSHDOHG 7KH UHFLSURFDO
SURYLVLRQKDGORQJORVWLWVPHDQLQJDQGEHFRPHWKHVXEMHFWRIFRQIXVLRQ
EHFDXVHPRUHDQGPRUHVWDWHVKDYHQRHIIHFWLYHHVWDWHWD[GXHEHFDXVHRI
WKHUHSHDORIWKHVWDWHGHDWKWD[FUHGLWEXWVWLOOKDYHDQHVWDWHWD[LQWKHLU
ODZ/DVWO\WKHQHZODZGHOHWHVFRQIXVLQJ³ZLWKLQWKHMXULVGLFWLRQRIWKH
VWDWH´ ODQJXDJH LQ 256    DQG LQVWHDG WKH QHZ ODZ IRFXVHV RQ
GRPLFLOH RI WKH GHFHGHQW DQG ORFDWLRQ RI WKH SURSHUW\ RI WKH GHFHGHQW WR
GHWHUPLQHZKDWSURSHUW\LVVXEMHFWWR2UHJRQ¶VHVWDWHWD[
,QFRPH7D[LVVXHV

)HGHUDO 7D[ ,QFUHDVHV ,Q  RUGLQDU\ LQFRPH UDWHV LQFUHDVHG WR D
PD[LPXP  IURP  /RQJ 7HUP &DSLWDO *DLQV LQFUHDVHG WR  DQG
4XDOLILHG 'LYLGHQGV LQFUHDVHG WR  ,Q DGGLWLRQ D QHZ 6XUFKDUJH 7D[ IRU
0HGLFDUH WKH QHW LQYHVWPHQW LQFRPH WD[ ZDV LPSOHPHQWHG DW  IRU FHUWDLQ
LQYHVWPHQW LQFRPH RQ KLJK LQFRPH WD[ SD\HUV 7KH LQFUHDVH LQ LQFRPH DQG
FDSLWDO JDLQV UDWHV FRPELQHG ZLWK WKH KLJKHU IHGHUDO HVWDWH WD[ WKUHVKROG
GUDPDWLFDOO\ DOWHUV WKH FRQYHUVDWLRQ ZKHQ D FOLHQW LV FRQVLGHULQJ JLYLQJ DQ DVVHW
DZD\ GXULQJ KLV RU KHU OLIHWLPH YHUVXV SDVVLQJ WKH DVVHW RQ DW GHDWK 0DQ\
SUDFWLWLRQHUVVSHQWGHFDGHVZRUNLQJZLWKFOLHQWVWRPRYHDVVHWVRXWRIWKHWD[DEOH
HVWDWH DV WKHLU FOLHQWV IHDUHG WKH KDUVK IHGHUDO HVWDWH WD[ 7RGD\ WKH IHGHUDO
H[FOXVLRQ DPRXQW LV DOPRVW HLJKW WLPHV DV KLJK DV LW ZDV LQ  DQG WKH WRS
IHGHUDOHVWDWHWD[UDWHKDVGURSSHGE\$VDUHVXOWLQPDQ\FDVHVWKHFOLHQWLV
EHWWHUVHUYHGKROGLQJWKHDVVHWXQWLOGHDWKVRWKDWIDPLO\PHPEHUVFDQUHFHLYHWKH
VWHSXSLQEDVLVDWWKHFOLHQW¶VGHDWK
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SEGMENT FACULTY
Andrew Hahs, Bittner & Hahs PC, Lake Oswego. Mr. Hahs represents management companies and
commercial property owners. His firm handles approximately 200 evictions a month in the tri-county
area and southwest Washington, as well as addressing numerous landlord/tenant issues that do not
result in evictions. The firm also is heavily involved in fair housing issues, including advising and
defending cases on reasonable accommodation and accessibility issues. In addition to his landlord/
tenant practice, Mr. Hahs represents owners, developers, and lenders in all phases of commercial real
estate development, ownership, and lending. Mr. Hahs is a founding member and past president of the
Multifamily NW board. He was instrumental in developing the Multifamily NW forms and continues
to work on the forms committee. He is a frequent speaker at landlord seminars. Mr. Hahs is admitted
to practice in Oregon and Washington.
John VanLandingham, Lane County Legal Aid/Oregon Law Center, Eugene. Mr. VanLandingham’s
practice focuses on representing tenants in Lane County and legislative advocacy at the state and local
levels on tenant rights and affordable housing. He serves as facilitator of two coalitions of landlord and
tenant advocates, the General Landlord/Tenant Coalition and the Manufactured Housing Landlord/
Tenant Coalition, which negotiate and draft bills that have been adopted in most of the Oregon
legislative sessions since 1983. He is also past chair of the Oregon Land Conservation and Development
Commission.
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Local Ordinances Relating to Rent Increases
and No-Cause Termination Notices
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Bittner & Hahs PC
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90.427 Termination of periodic tenancies; landlord remedies for tenant holdover. (1) As
used in this section, “first year of occupancy” includes all periods in which any of the tenants has
resided in the dwelling unit for one year or less.
(2) If a tenancy is a week-to-week tenancy, the landlord or the tenant may terminate the
tenancy by a written notice given to the other at least 10 days before the termination date
specified in the notice.
(3) If a tenancy is a month-to-month tenancy:
(a) At any time during the tenancy, the tenant may terminate the tenancy by giving the
landlord notice in writing not less than 30 days prior to the date designated in the notice for the
termination of the tenancy.
(b) At any time during the first year of occupancy, the landlord may terminate the tenancy by
giving the tenant notice in writing not less than 30 days prior to the date designated in the notice
for the termination of the tenancy.
(c) At any time after the first year of occupancy, the landlord may terminate the tenancy by
giving the tenant notice in writing not less than 60 days prior to the date designated in the notice
for the termination of the tenancy.
(4) If the tenancy is for a fixed term of at least one year and by its terms becomes a month-tomonth tenancy after the fixed term:
(a) At any time during the fixed term, notwithstanding subsection (3) of this section, the
landlord or the tenant may terminate the tenancy without cause by giving the other notice in
writing not less than 30 days prior to the specified ending date for the fixed term or not less than
30 days prior to the date designated in the notice for the termination of the tenancy, whichever is
later.
(b) After the specified ending date for the fixed term, at any time during the month-to-month
tenancy, the landlord may terminate the tenancy without cause only by giving the tenant notice in
writing not less than 60 days prior to the date designated in the notice for the termination of the
tenancy.
(5) Notwithstanding subsections (3)(c) and (4)(b) of this section, the landlord may terminate
a month-to-month tenancy at any time by giving the tenant notice in writing not less than 30 days
prior to the date designated in the notice for the termination of the tenancy if:
(a) The dwelling unit is purchased separately from any other dwelling unit;
(b) The landlord has accepted an offer to purchase the dwelling unit from a person who
intends in good faith to occupy the dwelling unit as the person’s primary residence; and
(c) The landlord has provided the notice, and written evidence of the offer to purchase the
dwelling unit, to the tenant not more than 120 days after accepting the offer to purchase.
(6) The tenancy shall terminate on the date designated and without regard to the expiration of
the period for which, by the terms of the tenancy, rents are to be paid. Unless otherwise agreed,
rent is uniformly apportionable from day to day.
(7) If the tenant remains in possession without the landlord’s consent after expiration of the
term of the rental agreement or its termination, the landlord may bring an action for possession.
In addition, the landlord may recover from the tenant any actual damages resulting from the
tenant holding over, including the value of any rent accruing from the expiration or termination
of the rental agreement until the landlord knows or should know that the tenant has relinquished
possession to the landlord. If the landlord consents to the tenant’s continued occupancy, ORS
90.220 (7) applies.
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(8)(a) A notice given to terminate a tenancy under subsection (2) or (3) of this section need
not state a reason for the termination.
(b) Notwithstanding paragraph (a) of this subsection, a landlord or tenant may include in a
notice of termination given under subsection (2) or (3) of this section an explanation of the
reason for the termination without having to prove the reason. An explanation does not give the
person receiving the notice of termination a right to cure the reason if the notice states that:
(A) The notice is given without stated cause;
(B) The recipient of the notice does not have a right to cure the reason for the termination;
and
(C) The person giving the notice need not prove the reason for the termination in a court
action.
(9) Subsections (2) to (5) of this section do not apply to a month-to-month tenancy subject to
ORS 90.429 or other tenancy created by a rental agreement subject to ORS 90.505 to 90.850.

91.225 Local rent control prohibited; exclusions; exceptions. (1) The Legislative Assembly
finds that there is a social and economic need to insure an adequate supply of affordable housing
for Oregonians. The Legislative Assembly also finds that the imposition of general restrictions
on housing rents will disrupt an orderly housing market, increase deferred maintenance of
existing housing stock, lead to abandonment of existing rental units and create a property tax
shift from rental-owned to owner-occupied housing. Therefore, the Legislative Assembly
declares that the imposition of rent control on housing in the State of Oregon is a matter of
statewide concern.
(2) Except as provided in subsections (3) to (5) of this section, a city or county shall not enact
any ordinance or resolution which controls the rent that may be charged for the rental of any
dwelling unit.
(3) This section does not impair the right of any state agency, city, county or urban renewal
agency as defined by ORS 457.035 to reserve to itself the right to approve rent increases,
establish base rents or establish limitations on rents on any residential property for which it has
entered into a contract under which certain benefits are applied to the property for the expressed
purpose of providing reduced rents for low income tenants. Such benefits include, but are not
limited to, property tax exemptions, long-term financing, rent subsidies, code enforcement
procedures and zoning density bonuses.
(4) Cities and counties are not prohibited from including in condominium conversion
ordinances a requirement that, during the notification period specified in ORS 100.305, the
owner or developer may not raise the rents of any affected tenant except by an amount
established by ordinance that does not exceed the limit imposed by ORS 90.493.
(5) Cities, counties and state agencies may impose temporary rent controls when a natural or
man-made disaster that materially eliminates a significant portion of the rental housing supply
occurs, but must remove the controls when the rental housing supply is restored to substantially
normal levels.
(6) As used in this section, “dwelling unit” and “rent” have the meaning given those terms in
ORS 90.100.
(7) This section is applicable throughout this state and in all cities and counties therein. The
electors or the governing body of a city or county shall not enact, and the governing body shall
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not enforce, any ordinance, resolution or other regulation that is inconsistent with this section.
[1985 c.335 §2; 2007 c.705 §3]
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78th OREGON LEGISLATIVE ASSEMBLY--2016 Regular Session

B-Engrossed

House Bill 4143
Ordered by the House February 19
Including House Amendments dated February 11 and February 19
Sponsored by Representative GORSEK; Representatives BUEHLER, GALLEGOS, GILLIAM, PILUSO (Presession
filed.)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure.

Prohibits rent increases during first year of month-to-month tenancies. Lengthens required notice periods for rent increases [and termination] of certain periodic tenancies.
Limits fee charged to tenants for second or subsequent noncompliance with written
nonsmoking rules and policies to $250.
Modifies provisions requiring landlord to provide emergency exits from bedrooms.
Declares emergency, effective on passage.
1

A BILL FOR AN ACT

2

Relating to housing; creating new provisions; amending ORS 90.220, 90.302 and 90.460; and declaring

3
4
5

an emergency.
Be It Enacted by the People of the State of Oregon:
SECTION 1. Section 2 of this 2016 Act is added to and made a part of ORS chapter 90.

6

SECTION 2. (1) If a tenancy is a week-to-week tenancy, the landlord may not increase

7

the rent without giving the tenant written notice at least seven days prior to the effective

8

date of the rent increase.

9

(2) If a tenancy is a month-to-month tenancy, the landlord may not increase the rent:

10

(a) During the first year after the tenancy begins.

11

(b) At any time after the first year of the tenancy without giving the tenant written

12

notice at least 90 days prior to the effective date of the rent increase.

13

(3) The notices required under this section must specify:

14

(a) The amount of the rent increase;

15

(b) The amount of the new rent; and

16

(c) The date on which the increase becomes effective.

17

(4) This section does not apply to tenancies governed by ORS 90.505 to 90.850.

18

SECTION 3. ORS 90.220 is amended to read:

19

90.220. (1) A landlord and a tenant may include in a rental agreement terms and conditions not

20

prohibited by this chapter or other rule of law including rent, term of the agreement and other

21

provisions governing the rights and obligations of the parties.

22
23
24
25

(2) The terms of a fixed term tenancy, including the amount of rent, may not be unilaterally
amended by the landlord or tenant.
(3) The landlord shall provide the tenant with a copy of any written rental agreement and all
amendments and additions thereto.

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type.
LC 208
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1

(4) Except as provided in this subsection, the rental agreement must include a disclosure of the

2

smoking policy for the premises that complies with ORS 479.305. A disclosure of smoking policy is

3

not required in a rental agreement subject to ORS 90.505 to 90.850 for space in a facility as defined

4

in ORS 90.100.

5
6
7
8
9

(5) Notwithstanding ORS 90.245 (1), the parties to a rental agreement to which ORS 90.100 to
90.465 apply may include in the rental agreement a provision for informal dispute resolution.
(6) In absence of agreement, the tenant shall pay as rent the fair rental value for the use and
occupancy of the dwelling unit.
(7) Except as otherwise provided by this chapter:

10

(a) Rent is payable without demand or notice at the time and place agreed upon by the parties.

11

Unless otherwise agreed, rent is payable at the dwelling unit, periodic rent is payable at the be-

12

ginning of any term of one month or less and otherwise in equal monthly or weekly installments at

13

the beginning of each month or week, depending on whether the tenancy is month-to-month or

14

week-to-week. Rent may not be considered to be due prior to the first day of each rental period.

15

[Rent may not be increased without a 30-day written notice thereof in the case of a month-to-month

16

tenancy or a seven-day written notice thereof in the case of a week-to-week tenancy.] Rent increases

17

must comply with the provisions of section 2 of this 2016 Act.

18
19
20
21

(b) If a rental agreement does not create a week-to-week tenancy, as defined in ORS 90.100, or
a fixed term tenancy, the tenancy shall be a month-to-month tenancy.
(8) Except as provided by ORS 90.427 (7), a tenant is responsible for payment of rent until the
earlier of:

22

(a) The date that a notice terminating the tenancy expires;

23

(b) The date that the tenancy terminates by its own terms;

24

(c) The date that the tenancy terminates by surrender;

25

(d) The date that the tenancy terminates as a result of the landlord failing to use reasonable

26
27
28
29
30
31
32
33

efforts to rent the dwelling unit to a new tenant as provided under ORS 90.410 (3);
(e) The date when a new tenancy with a new tenant begins;
(f) Thirty days after delivery of possession without prior notice of termination of a month-tomonth tenancy; or
(g) Ten days after delivery of possession without prior notice of termination of a week-to-week
tenancy.
(9)(a) Notwithstanding a provision in a rental agreement regarding the order of application of
tenant payments, a landlord shall apply tenant payments in the following order:

34

(A) Outstanding rent from prior rental periods;

35

(B) Rent for the current rental period;

36

(C) Utility or service charges;

37

(D) Late rent payment charges; and

38

(E) Fees or charges owed by the tenant under ORS 90.302 or other fees or charges related to

39

damage claims or other claims against the tenant.

40

(b) This subsection does not apply to rental agreements subject to ORS 90.505 to 90.850.

41

SECTION 4. ORS 90.302 is amended to read:

42

90.302. (1) A landlord may not charge a fee at the beginning of the tenancy for an anticipated

43

landlord expense and may not require the payment of any fee except as provided in this section.

44

A fee must be described in a written rental agreement.

45

(2) A landlord may charge a tenant a fee for each occurrence of the following:

[2]
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1

(a) A late rent payment, pursuant to ORS 90.260.

2

(b) A dishonored check, pursuant to ORS 30.701 (5). The amount of the fee may not exceed the

3

amount described in ORS 30.701 (5) plus any amount that a bank has charged the landlord for pro-

4

cessing the dishonored check.

5

(c) Removal or tampering with a properly functioning smoke alarm, smoke detector or carbon

6

monoxide alarm, as provided in ORS 90.325 (2). The landlord may charge a fee of up to $250 unless

7

the State Fire Marshal assesses the tenant a civil penalty for the conduct under ORS 479.990 or

8

under ORS 105.836 to 105.842 and 476.725.

9
10

(d) The violation of a written pet agreement or of a rule relating to pets in a facility, pursuant
to ORS 90.530.

11

(e) The abandonment or relinquishment of a dwelling unit during a fixed term tenancy without

12

cause. The fee may not exceed one and one-half times the monthly rent. A landlord may not assess

13

a fee under this paragraph if the abandonment or relinquishment is pursuant to ORS 90.453 (2),

14

90.472 or 90.475. If the landlord assesses a fee under this paragraph:

15

(A) The landlord may not recover unpaid rent for any period of the fixed term tenancy beyond

16

the date that the landlord knew or reasonably should have known of the abandonment or

17

relinquishment;

18
19

(B) The landlord may not recover damages related to the cost of renting the dwelling unit to a
new tenant; and

20

(C) ORS 90.410 (3) does not apply to the abandonment or relinquishment.

21

(3)(a) A landlord may charge a tenant a fee under this subsection for a second noncompliance

22

or for a subsequent noncompliance with written rules or policies that describe the prohibited con-

23

duct and the fee for a second noncompliance, and for any third or subsequent noncompliance, that

24

occurs within one year after a written warning notice described in subparagraph (A) of this para-

25

graph. Except as provided in paragraph [(b)(H)] (b)(G) or (H) of this subsection, the fee may not

26

exceed $50 for the second noncompliance within one year after the warning notice for the same or

27

a similar noncompliance or $50 plus five percent of the rent payment for the current rental period

28

for a third or subsequent noncompliance within one year after the warning notice for the same or

29

a similar noncompliance. The landlord:

30

(A) Shall give a tenant a written warning notice that describes:

31

(i) A specific noncompliance before charging a fee for a second or subsequent noncompliance for

32
33
34
35
36
37
38

the same or similar conduct; and
(ii) The amount of the fee for a second noncompliance, and for any subsequent noncompliance,
that occurs within one year after the warning notice.
(B) Shall give a tenant a written notice describing the noncompliance when assessing a fee for
a second or subsequent noncompliance that occurs within one year after the warning notice.
(C) Shall give a warning notice for a noncompliance or assess a fee for a second or subsequent
noncompliance within 30 days after the act constituting noncompliance.

39

(D) May terminate a tenancy for a noncompliance consistent with this chapter instead of as-

40

sessing a fee under this subsection, but may not assess a fee and terminate a tenancy for the same

41

noncompliance.

42
43

(E) May not deduct a fee assessed pursuant to this subsection from a rent payment for the
current or a subsequent rental period.

44

(b) A landlord may charge a tenant a fee for occurrences of noncompliance with written rules

45

or policies as provided in paragraph (a) of this subsection for the following types of noncompliance:

[3]
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1
2
3
4
5
6
7

(A) The late payment of a utility or service charge that the tenant owes the landlord as described in ORS 90.315.
(B) Failure to clean up pet waste from a part of the premises other than the dwelling unit.
(C) Failure to clean up the waste of a service animal or a companion animal from a part of the
premises other than the dwelling unit.
(D) Failure to clean up garbage, rubbish and other waste from a part of the premises other than
the dwelling unit.

8

(E) Parking violations.

9

(F) The improper use of vehicles within the premises.

10

(G) Smoking in a clearly designated nonsmoking unit or area of the premises. The fee for a

11

second or any subsequent noncompliance under this subparagraph may not exceed $250. A

12

landlord may not assess this fee before 24 hours after the required warning notice to the

13

tenant.

14

(H) Keeping on the premises an unauthorized pet capable of causing damage to persons or

15

property, as described in ORS 90.405. The fee for a second or any subsequent noncompliance under

16

this subparagraph may not exceed $250. A landlord may not assess this fee before 48 hours after the

17

required warning notice to the tenant.

18

(4) A landlord may not be required to account for or return to the tenant any fee.

19

(5) Except as provided in subsection (2)(e) of this section, a landlord may not charge a tenant

20

any form of liquidated damages, however designated.

21

(6) Nonpayment of a fee is not grounds for termination of a rental agreement for nonpayment

22

of rent under ORS 90.394, but is grounds for termination of a rental agreement for cause under ORS

23

90.392 or 90.630 (1).

24

(7) This section does not apply to:

25

(a) Attorney fees awarded pursuant to ORS 90.255;

26

(b) Applicant screening charges paid pursuant to ORS 90.295;

27

(c) Charges for improvements or other actions that are requested by the tenant and are not re-

28

quired of the landlord by the rental agreement or by law, including the cost to replace a key lost

29

by a tenant;

30
31
32
33
34
35
36

(d) Processing fees charged to the landlord by a credit card company and passed through to the
tenant for the use of a credit card by the tenant to make a payment when:
(A) The credit card company allows processing fees to be passed through to the credit card
holder; and
(B) The landlord allows the tenant to pay in cash or by check;
(e) A requirement by a landlord in a written rental agreement that a tenant obtain and maintain
renter’s liability insurance pursuant to ORS 90.222; or

37

(f) Assessments, as defined in ORS 94.550 and 100.005, for a dwelling unit that is within a

38

homeowners association organized under ORS 94.625 or an association of unit owners organized

39

under ORS 100.405, respectively, if:

40
41
42
43
44
45

(A) The assessments are imposed by the association on a landlord who owns a dwelling unit
within the association and the landlord passes the assessments through to a tenant of the unit;
(B) The assessments are imposed by the association on any person for expenses related to
moving into or out of a unit located within the association;
(C) The landlord sets forth the assessment requirement in the written rental agreement at the
commencement of the tenancy; and

[4]
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1
2

(D) The landlord gives a copy of the assessment the landlord receives from the association to
the tenant before or at the time the landlord charges the tenant.

3

(8) If a landlord charges a tenant a fee in violation of this section, the tenant may recover twice

4

the actual damages of the tenant or $300, whichever is greater. This penalty does not apply to fees

5

described in subsection (2) of this section.

6

SECTION 5. ORS 90.460 is amended to read:

7

90.460. (1) As used in this section[,]:

8

(a) “Bedroom” has the meaning given that term in ORS 90.262.

9

(b) “Building” means a dwelling unit or a structure containing a dwelling unit.

10

(2) A landlord shall provide at all times during the tenancy [a route of exit from a bedroom, other

11

than the main entrance to the bedroom, for use during an emergency. The secondary route of exit must

12

conform to applicable law.] a route or routes of exit from each bedroom and, if required, a

13

secondary route of exit from each bedroom, for use during an emergency. The routes of exit

14

must conform to applicable law in effect at the time of occupancy of the building or in effect

15

after a renovation or change of use of the building, whichever is later.

16

(3)(a) If the landlord fails to comply with the requirements of this section, the tenant may re-

17

cover actual damages, and the tenant may terminate the tenancy by providing the landlord actual

18

notice and a description of the noncompliance 72 hours prior to the date of termination.

19

(b) If the landlord cures the noncompliance within the 72-hour period:

20

(A) The tenancy does not terminate; and

21

(B) The tenant may recover the tenant’s actual damages.

22

(c) If the landlord fails to cure the noncompliance within the 72-hour period:

23

(A) The tenancy terminates;

24
25
26
27

(B) The tenant may recover twice the tenant’s actual damages or twice the periodic rent,
whichever is greater; and
(C) The landlord must return all security deposits and prepaid rent owed to the tenant under
ORS 90.300 within four days after the termination.

28

SECTION 6. Section 2 of this 2016 Act and the amendments to ORS 90.220 by section 3

29

of this 2016 Act apply to increases in rent occurring on or after the 30th day after the ef-

30

fective date of this 2016 Act.

31

SECTION 7. The amendments to ORS 90.302 by section 4 of this 2016 Act apply to fees

32

for occurrences of noncompliance with written rules or policies charged on or after the ef-

33

fective date of this 2016 Act.

34

SECTION 8. This 2016 Act being necessary for the immediate preservation of the public

35

peace, health and safety, an emergency is declared to exist, and this 2016 Act takes effect

36

on its passage.

37

[5]
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[State of Oregon Legislative Counsel Committee Letterhead]
October 14, 2016
Re: Local Authority to Enact and Enforce an Ordinance Prohibiting Landlords from Terminating
Month-to-Month Rental Agreements Without Cause
You have asked whether state law would preempt a hypothetical City of Portland ordinance
that prohibits a landlord from terminating a month-to-month rental agreement without cause. We
conclude that a local government, such as the City of Portland, does not have the authority to enact
or enforce such an ordinance.
Overview of Termination of Month-to-Month Tenancies Under State Law
ORS chapters 90 and 105 govern residential month-to-month tenancies in this state. ORS
90.100 defines “month-to-month tenancy” as “a tenancy that automatically renews and continues for
successive monthly periods on the same terms and conditions originally agreed to, or as revised by
the parties, until terminated by one or both of the parties.”1 Because a month-to-month tenancy
automatically renews every month, state law permits landlords to terminate a month-to-month
tenancy for cause2 or without cause.3
Under ORS 90.427, a landlord may terminate a month-to-month tenancy without cause,
provided that the landlord gives the tenant notice in writing not less than a specified number of days
prior to the date designated in the notice for the termination of the tenancy. During the first year of
occupancy, a landlord may terminate a month-to-month tenancy upon giving the tenant “notice in
writing not less than 30 days prior to the date designated in the notice for the termination of the
tenancy.”4 To terminate the tenancy after the first year of occupancy, a landlord is required to provide
the tenant “notice in writing not less than 60 days prior to the date designated in the notice for the
termination of the tenancy.”5 If a fixed-term tenancy of at least one year, by its terms, becomes a
month-to-month tenancy after the fixed term,
after the specified ending date for the fixed term, at any time during the month-to-month
tenancy, the landlord may terminate

ORS 90.100 (30).
Generally speaking, a landlord may terminate a rental agreement for cause if a tenant materially violates the rental
agreement, fails to perform certain duties of a tenant, fails to pay rent or creates certain health or safety concerns. See
ORS 90.325, 90.392, 90.394, 90.396, 90.398.
3
ORS 90.427.
4
ORS 90.427 (3)(b).
5
ORS 90.427 (3)(c).
1
2
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the tenancy without cause only by g1vmg the tenant notice in writing not less than 60
days prior to the date designated in the notice for the termination of the tenancy.6
However, for a month-to-month tenancy that would otherwise require 60 days’ written notice for
termination, a landlord may terminate the tenancy by giving the tenant not less than 30 days’ written
notice if the landlord sells the dwelling unit separately from any other dwelling unit to a purchaser who
intends to use the dwelling unit as the purchaser’s primary residence and the landlord, not more than
120 days after accepting the offer to purchase the dwelling unit, has provided the tenant with the
notice and specific documentation regarding the dwelling unit sale.7
Preemption of City Ordinance by State Law
All Oregon cities have adopted home rule charters, and thus may exercise legislative authority
over matters of city concern.8 By adopting a charter, city voters grant home rule authority to the city.
Home rule authority permits the governing body of a city to enact ordinances that are consistent with
the city charter without the need for further statutory authorization from the Legislative Assembly.9 A
city enactment usually cannot be modified by the Legislative Assembly if the enactment involves the
structure and procedures of the city.10 However, in certain circumstances, a city enactment may be
preempted by state law. The Oregon courts have articulated the standards for limitation of home rule
powers by statutory preemption in a series of cases.11 In City of La Grande/City of Astoria v. Public
Employees Retirement Board, the Supreme Court declared:
[A]
general law addressed primarily to substantive social, economic, or other
regulatory objectives of the state prevails over contrary policies preferred by some local
governments if it is clearly intended to do so, unless the law is shown to be irreconcilable
with the local community’s freedom to choose its own political form. In that case, such a
state law must yield in those particulars necessary to preserve that freedom of local
organization.12
Therefore, the validity of any proposed city ordinance must be determined on a case-by-case basis
and will depend on whether or not the ordinance is inconsistent with or expressly preempted by state
law.
Courts engage in a two-step process to determine whether state law preempts a local
ordinance. The first step of inquiry is determining whether “the legislature meant its law to be

ORS 90.427 (4)(b).
ORS 90.427 (5).
8
Article XI, section 2, Oregon Constitution.
9
City of La Grande/City of Astoria v. Public Employees Retirement Board, 281 Or. 137, 142 (1978).
10
La Grande/Astoria, 281 Or. at 156.
11
See, e.g., La Grande/Astoria; State ex rel. Haley v. City of Troutdale, 281 Or. 203 (1978); City of Roseburg v. Roseburg
City Firefighters , Local No. 1489, 292 Or. 266 (1981); Multnomah Kennel Club v. Dept. of Revenue, 295 Or. 279 (1983);
Pacific Northwest Bell v. Multnomah County, 68 Or. App. 375 (1984); City of Portland v. Lodi, 308 Or. 468 (1989); City of
Portland v. Jackson, 316 Or. 143 (1993); Ashland Drilling, Inc. v. Jackson County, 168 Or. App. 624 (2000); Oregon
Restaurant Assn. v. City of Corvallis, 166 Or. App. 506 (2000).
12
La Grande/Astoria, 281 Or. at 156.
6
7
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exclusive.”13 A legislative intention to preempt local regulation “is apparent if it is expressly or
otherwise clearly manifested in the language of the statute.”14
If a court finds no evidence of express preemption, the second step of inquiry is examining the
city ordinance to determine whether the ordinance conflicts with state law.15 An ordinance conflicts
with a state law if it “prohibits what the state legislation permits or permits what the state legislation
prohibits.”16 In determining whether a conflict exists, a court will not assume that, because state law is
silent on a particular subject, the Legislative Assembly intended to permit the conduct that a city
ordinance prohibits or otherwise regulates.17 Instead, the court will determine the conduct the
ordinance prohibits and look to see whether state law permits the conduct and, if so, whether the
conduct is permitted “by an express legislative decision, by a decision apparent in the legislative
history, or otherwise.”18
The Hypothetical Ordinance Conflicts with State Law
In considering the first step of the preemption analysis described above, we did not find any
language in ORS chapter 90 or 105 that expressly preempts, or otherwise clearly manifests a
legislative intention to preempt, local regulation of month-to-month tenancies. Therefore, we do not
believe that the month-to-month tenancy termination provisions of ORS 90.427, or any provisions of
ORS chapter 90 or 105, indicate that the Legislative Assembly clearly intended to preempt all city
ordinances regulating termination of month-to-month tenancies.
In the second step of the preemption analysis, however, we find it likely that a court would find
that this hypothetical ordinance conflicts with state law. Because ORS 90.427 permits landlords to
terminate month-to-month tenancies without cause if the landlord timely provides the tenant with the
statutorily required written notice, a city ordinance barring landlords from terminating month-to-month
tenancies without cause would prohibit an act that is expressly permitted by statute. Such a regulation
“cannot operate concurrently” with state law.19 Moreover, because month-to-month tenancies
automatically renew every month, the hypothetical ordinance would also have the effect of forcing a
landlord to remain bound to the rental agreement in perpetuity or until the tenant terminates or
materially violates the rental agreement.
Conclusion
While ORS chapters 90 and 105 do not explicitly proscribe a local government from prohibiting
termination of a residential month-to-month tenancy without cause, state law clearly permits landlords
to terminate month-to-month tenancies without cause after providing adequate written notice to the
tenant. A city ordinance prohibiting landlords from terminating residential month-to-month tenancies
without cause would directly conflict with ORS 90.427 and eliminate a permission expressly granted
to landlords under state law. Therefore, we conclude that a local government does not have the
authority to prohibit termination of residential month-to-month tenancies without cause.

Id. at 148.
Ashland Drilling, 168 Or. App. at 634.
15
La Grande/Astoria, 281 Or. at 148.
16
Ashland Drilling, 168 Or. App. at 635.
17
Id., citing Portland v. Jackson, 316 Or. at 149.
18
Portland v. Jackson, 316 Or. at 151.
19
Id . at 148.
13
14
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Please note that, because your question is based on the hypothetical ordinance that may be
under consideration by the City of Portland, we did not have the opportunity to examine the ordinance
in the course of preparing this analysis. Rather, this opinion provides an analysis of the interaction of
the broader legal principles relevant to your question.
The opinions written by the Legislative Counsel and the staff of the Legislative Counsel’s office
are prepared solely for the purpose of assisting members of the Legislative Assembly in the
development and consideration of legislative matters. In performing their duties, the Legislative
Counsel and the members of the staff of the Legislative Counsel’s office have no authority to provide
legal advice to any other person, group or entity. For this reason, this opinion should not be
considered or used as legal advice by any person other than legislators in the conduct of legislative
business. Public bodies and their officers and employees should seek and rely upon the advice and
opinion of the Attorney General, district attorney, county counsel, city attorney or other retained
counsel. Constituents and other private persons and entities should seek and rely upon the advice
and opinion of private counsel.
Very truly yours,
DEXTER A. JOHNSON
Legislative Counsel
By
Emily M. Maass
Deputy Legislative Counsel

Real Estate and Land Use Spring Forum 2017

Part 3: 1A–14

Chapter 1A—Local Ordinances Relating to Rent Increases and No-Cause Termination Notices

188219

Exhibit A
30.01.085

Portland Renter Additional Protections.

(Added by Ordinance No. 187380, effective November 13, 2015.)
A.

In addition to the protections set forth in the Residential Landlord and Tenant Act, the following additional
protections apply to Tenants that have a Rental Agreement for a Dwelling UnitPremises covered by the
Act. For purposes of this chapter, capitalized terms have the meaning set forth in the Residential Landlord
and Tenant Act.

B.

A Landlord may terminate a Rental Agreement without a cause specified in the Act only by delivering a
written notice of termination (the "Termination Notice") to the Tenant of (a) not less than 90 days before
the termination date designated in that notice as calculated under the Act; or (b) the time period
designated in the Rental Agreement, whichever is longer. Not less than 45 days prior to the termination
date provided in the Termination Notice, a Landlord shall pay to the Tenant, as relocation assistance, a
payment ("Relocation Assistance") in the amount that follows: $2,900 for a studio or single room
occupancy ("SRO") Dwelling Unit, $3,300 for a one-bedroom Dwelling Unit, $4,200 for a two-bedroom
Dwelling Unit and $4,500 for a three-bedroom or larger Dwelling Unit. TheThis requirements of this
Subsection does not apply to Rental Agreements for week-to-week tenancies, or to Landlord who rents
out or leases out only one Dwelling Unit in the City of Portland, or to a Landlord who temporarily rents out
the Landlord's principal residence during the Landlord's absence of not more than 3 years, or to Tenants
that occupy the same Dwelling Unit as the Landlord. For purposes of the exception provided in this
Subsection, "Dwelling Unit" is defined by PCC 33.910, and not by ORS 90.100. For purposes of this
Subsection, a Landlord that declines to renew or replace an expiring fixed-term lease on substantially the
same terms except for the amount of Rent or Associated Housing Costs terminates the Rental Agreement
and is subject to the provisions of this Subsection.

C.

A Landlord may not increase a Tenant's Rent or Associated Housing Costs by 5 percent or more over a
12 month period unless the Landlord gives notice in writing (the "Increase Notice") to each affected
Tenant: (a) at least 90 days prior to the effective date of the rent increase; or (b) the time period
designated in the Rental Agreement, whichever is longer. Such notice must specify the amount of the
increase, the amount of the new Rent or Associated Housing Costs and the date, as calculated under the
Act, when the increase becomes effective. If, within 14 days after a Tenant receives an Increase Notice
indicating a Rent increase of 10 percent or more within a 12 month period and a Tenant provides written
notice to the Landlord of the Tenant's intent to terminate the Rental Agreement (the "Tenant's Notice"),
then, within 14 days of receiving the Tenant's Notice, the Landlord shall pay to the Tenant Relocation
Assistance in the amount that follows: $2,900 for a studio or SRO Dwelling Unit, $3,300 for a onebedroom Dwelling Unit, $4,200 for a two-bedroom Dwelling Unit and $4,500 for a three-bedroom or larger
dwelling unit. For purposes of this Subsection, a Landlord that conditions the renewal or replacement of
an expiring lease on the Tenant's agreement to pay an increase in

Real Estate and Land Use Spring Forum 2017

Part 3: 1A–15

Chapter 1A—Local Ordinances Relating to Rent Increases and No-Cause Termination Notices

188219

the Rent or Associated Housing Costs increases the Tenant's Rent, and is subject to the provisions of this
Subsection. The requirements of this Subsection do not apply to Rental Agreements for week-to-week
tenancies, or to a Landlord who rents out only one Dwelling Unit in the City of Portland, or to a Landlord
who temporarily rents out the Landlord's principal residence during the Landlord's absence of not more
than 3 years, or to Tenants that occupy the same Dwelling Unit, as defined in Subsection B. of this
Section, as the Landlord.
D.

A Landlord that fails to comply with any of the requirements set forth in this Section 30.01.085 shall be
liable to the Tenant for an amount up to three months Rent as well as actual damages, Relocation
Assistance, reasonable attorney fees and costs (collectively, "Damages"). Any Tenant claiming to be
aggrieved by a Landlord's noncompliance with the foregoing has a cause of action in any court of
competent jurisdiction for Damages and such other remedies as may be appropriate.

E.

The provisions of this Section 30.01.085 concerning Relocation Assistance shall be in effect for the
duration of the Housing Emergency declared by Council on October 7, 2015 by Ordinance 187371 and
extended for a period of 1 year to October 6, 2017 by Ordinance 187973, and shall apply to all notices of
termination and to all notices of increases of a Tenant's Rent or Associated Housing Costs pending as of
the effective date of those provisions, subject to the following provisions:
1.

If, as of the effective date of the Relocation Assistance provisions of this Section, a Landlord has
given notice of termination, but the termination has not yet occurred, the Landlord, within 30 days
of the effective date of these provisions, either shall notify the Tenant in writing that the Landlord
has rescinded the notice of termination, or shall pay the Relocation Assistance provided for in
Subsection B. of this Section.

2.

If, as of the effective date of the Relocation Assistance provisions of this Section, a Landlord has
given notice of an increase of a Tenant's Rent or Associated Housing Costs that triggers the
obligation to pay Relocation Assistance under Subsection C. of this Section, the Tenant shall
have the right, within 14 days of the effective date, to notify the Landlord that the Tenant is
terminating the Rental Agreement, and the Landlord shall have 14 days thereafter within which to
give written notice to the Tenant either that the Landlord has rescinded the increase or has
reduced it below the level that triggers the obligation to pay Relocation Assistance, or, in the
alternative, to pay the Relocation Assistance.
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CITY OF MILWAUKIE
"Dogwood Ciry of the West"
Ordinance No. 2118
AN ORDINANCE OF THE CITY OF MILWAUKIE, OREGON, RELATING TO RENTER
PROTECTIONS, ESTABLISHING NEW CODE CHAPTER 5.60 AND DECLARING AN
EMERGENCY
WHEREAS, the Portland metropolitan region had the lowest residential vacancy rate in the
nation as of the fourth quarter of 2015, estimated at 2.4%; and
WHEREAS, the region's low vacancy rate has resulted in significant rent increases over the
last several years, including a 11.3% yearly increase as of the fourth quarter of 2015; and
WHEREAS, Milwaukie's proximity to Portland has resulted in increased gentrification and
displacement of residents in recent years; and
WHEREAS, the combination of high rents and low vacancy rates has resulted in heightened
housing uncertainty for many Milwaukie residents; and
WHEREAS, in recognition of the impact of the low residential vacancy rates and increasing
rents, the Milwaukie City Council has declared a housing emergency; and
WHEREAS, the Milwaukie City Council has authority under Ordinance No. 2117 to take
legislative action to provide adequate written notice of a no cause termination; and
WHEREAS, the Residential Landlord and Tenant Act (ORS Chapter 90) allows for no-cause
terminations of month-to-month rental agreements with 30 days' notice during the first year of a
tenant's occupancy, and with 60 days' notice after the first year of occupancy; and
WHEREAS, the Milwaukie City Council has determined that 30 or 60 days is not adequate
time for displaced tenants to find and secure new rental housing; and
WHEREAS, in order to provide tenants enough time to find and secure a new rental unit, the
minimum written notice of a no cause termination of tenancy should be 90 days.
Now, Therefore, the City of Milwaukie does ordain as follows:
Section 1.

A new Chapter 5.60 is adopted and added to the Municipal Code of Milwaukie which
will read as follows:
5.60 Milwaukie Renter Additional Protections
5.60.010 Purpose and Intent. The purpose of this Section is to provide residential
renters in the City of Milwaukie with adequate protections in the event that they are
served with a no cause eviction.
5.60.020 Definitions.
Act – the Residential Landlord and Tenant Act, codified in Chapter 90 of the Oregon
Revised Statutes. For the purposes of Chapter 5.60, capitalized terms have the
meaning set forth in the Act.
5.60.030 Applicability. The following apply to Tenants of Dwelling Units within the
boundaries of the City of Milwaukie, which are in addition to the requirements and
protections set forth in the Act:

A.
A Landlord may terminate a Rental Agreement without a cause specified in the
Act ("no cause eviction") only by delivering a written notice of termination to the Tenant of (a) not less
than 90 days before the termination designated in that notice as calculated under the Act; or (b) the
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time period designated in the Rental Agreement, whichever is longer. This requirement does not
apply to Rental Agreements for Week-to-week tenancies or to Tenants that occupy the same
Dwelling Unit as the Landlord.
B.
A Landlord that fails to comply with any of the requirements set forth in this
Section 5.60.030 shall be liable to the Tenant for an amount up to three months' Rent as well as
actual damages, reasonable attorney fees and costs (collectively , "Damages") . Any Tenant claiming
to be aggrieved by a Landlord's noncompliance with the foregoing has a cause of action in any court
of competent jurisdiction for Damages and such other remedies as may be appropriate.
Section 2.

The Milwaukie City Council shall reconsider the protections herein if the Portland
metropolitan region's residential vacancy rate rises above 4%, or after one year,
whichever occurs first.

Section 3.

Emergency. With increasing housing uncertainty and fear of homelessness for city
residents, this Ordinance is necessary for the immediate protection of public health,
safety and general welfare; therefore an emergency is declared to exist and this
Ordinance shall become effective upon the date of its adoption.

Read the first time on 4/19/16, and moved to second reading by 5:0 vote of the City Council.
Read the second time and adopted by the City Council on 4/19/16.
Signed by the Mayor on 4/19/16.
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APPROVED: Approved by Milwaukie City Council on 4/19/16
/s/Mark Gamba, Mayor
ATTEST:
/s/Pat DuVal, City Recorder
APPROVED AS TO FORM:
Jordan Ramis PC
/s/Peter O. Watts
City Attorney
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ORDINANCE NS- 2283
AN ORDINANCE AMENDING THE BEND CODE TO ADD CHAPTER 5.60, ADDITIONAL TENANT
PROTECTIONS
Findings:
A.
Bend and Central Oregon face a residential vacancy rate that has been less than 1.5% for the past
four years.1
B.
The regional low vacancy rate has coincided with significant rent increases and increasing home
prices.2
C.

High rents and low vacancy rates contribute to housing instability and insecurity for many residents.

D.
The Residential Landlord and Tenant Act (ORS Chapter 90) allows for no-cause terminations of
month-to-month rental agreements with 30 days written notice during the first year of tenant occupancy, and
with 60 days written notice after the first year of occupancy.
E.
The Bend City Council received many emails on this issue from citizens, tenants and landlords of
varying views, and heard a useful and persuasive presentation from Affordable Housing Committee
members.
F.
Council has determined that many tenants would benefit from having more time to find and secure
new rental housing in the current market, and desires to enact a modest increase in the time for no cause
eviction notices.
G.
In order to provide tenants with more time to find and secure new housing, the minimum written
notice of a no-cause termination of tenancy should be 90 days following the first year of occupancy.
H.
Council believes that leaving the amount of required notice unchanged during the first year of
occupancy reflects a reasonable compromise between the interests of tenants and landlords, and may
mitigate against some unintended consequences to tenants that might result from imposing a blanket 90 day
notice requirement during the first year of occupancy.

Bulletin staff report (2016, June 4). Rental vacancy rate hits 1.04 percent in region. The Bulletin. Retrieved
from www.bendbulletin.com
1

Hamill, Luke (2015, October 17). Bend becoming unaffordable as hot-and-cold housing market rises again.
The Oregonian. Retrieved from www.oregonlive.com

2
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I.
With increasing housing insecurity and instability for many city residents, this ordinance is
necessary for the immediate protection of public health, safety, and general welfare, and this ordinance
shall become effective upon the date of adoption.
Based on these findings, the City of Bend ordains as follows:
Section 1.

Chapter 5.60 is added to the Bend Code:

Chapter 5.60 Additional Tenant Protections
5.60.005 Purpose and Scope
The protections of this chapter are intended to provide tenants in the city of Bend with protections that
supplement the Oregon Residential Landlord and Tenant Act (the Act). The provisions of this chapter apply
to residential dwelling units within the City of Bend that are subject to a month-to-month rental agreement
covered by the Act where the tenant has occupied the dwelling for more than one year, but do not change
the amount of notice required by state law where the dwelling unit is being sold to a purchaser who intends
to occupy the dwelling unit as their primary residence.
5.60.010 90 Day Notice Required
A.
When a tenant has occupied a dwelling for more than one year, a landlord may terminate a rental
agreement without cause specified in the Act only by delivering a written notice of termination to the tenant:
(a) not less than 90 days before the termination date designated in that notice as calculated under the Act;
or (b) the time period designated in the rental agreement, whichever is longer. This requirement does not
apply to rental agreements for week-to-week tenancy or to tenants that occupy the same dwelling unit as
the landlord.
B.
A landlord that fails to comply with any of the requirements set forth in this chapter shall be liable to
the tenant for an amount up to three months rent as well as actual damages, reasonable attorney fees, and
costs. Any tenant claiming to be aggrieved by a landlord's noncompliance with the foregoing has a cause of
action in any court of competent jurisdiction for these damages and such other remedies as may be
appropriate.
Section 2.

All other provisions of the Bend Code remain unchanged and in full effect.
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First Reading Date: December 7, 2016
Second Reading Date: December 21, 2016
Adopted by roll call vote on: December 21, 2016
YES:

Jim Clinton, Mayor
Doug Knight
Nathan Boddie
Barb Campbell

NO:

Casey Roats
Sally Russell

/s/Jim Clinton, Mayor
ATTEST:
/s/Robyn Christie, City Recorder
/s/Mary Winters, City Attorney
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79th OREGON LEGISLATIVE ASSEMBLY--2017 Regular Session

A-Engrossed

House Bill 2004
Ordered by the House March 31
Including House Amendments dated March 31
Sponsored by Representatives GORSEK, PILUSO, POWER, HERNANDEZ; Representatives ALONSO LEON,
DOHERTY, HOLVEY, KENY-GUYER, MALSTROM, MCLAIN, NOSSE, RAYFIELD, SANCHEZ, SMITH
WARNER, Senator MONNES ANDERSON (Presession filed.)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure.

Prohibits landlord from terminating month-to-month tenancy without cause after first six
months of occupancy except under certain circumstances with 90 days’ written notice and payment
of [relocation expenses] amount equal to one month’s periodic rent. Provides exception for certain tenancies for occupancy of dwelling unit in building or on property occupied by landlord as
primary residence. Makes violation defense against action for possession by landlord.
Requires fixed term tenancy to become month-to-month tenancy upon reaching specific ending
date, unless tenant elects to renew or terminate tenancy. Requires landlord to make tenant offer to
renew fixed term tenancy.
[Repeals statewide prohibition on city and county ordinances controlling rents.]
Permits city or county to implement rent stabilization program for rental of dwelling
units.
Declares emergency, effective on passage.
1

A BILL FOR AN ACT

2

Relating to residential tenancies; creating new provisions; amending ORS 90.100, 90.220, 90.427,

3
4

91.225, 105.124 and 197.309; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:

5

SECTION 1. ORS 90.427 is amended to read:

6

90.427. (1) As used in this section[,]:

7
8
9
10
11

(a) “First year of occupancy” includes all periods in which any of the tenants has resided in the
dwelling unit for one year or less.
(b) “Immediate family” means:
(A) An adult person related by blood, adoption, marriage or domestic partnership, as
defined in ORS 106.310, or as defined or described in similar law in another jurisdiction;

12

(B) An unmarried parent of a joint child;

13

(C) A child, grandchild, foster child, ward or guardian; or

14

(D) A child, grandchild, foster child, ward or guardian of any person listed in subpara-

15

graph (A) or (B) of this paragraph.

16

(2) If a tenancy is a week-to-week tenancy, the landlord or the tenant may terminate the tenancy

17

by a written notice given to the other at least 10 days before the termination date specified in the

18

notice.

19

[(3) If a tenancy is a month-to-month tenancy:]

20

(3) Except as provided in subsection (9) of this section, if a tenancy is a month-to-month

21

tenancy:

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type.
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1

(a) At any time during the tenancy, the tenant may terminate the tenancy by giving the landlord

2

notice in writing not less than 30 days prior to the date designated in the notice for the termination

3

of the tenancy.

4

(b) At any time during the first [year] six months of occupancy, the landlord may terminate the

5

tenancy by giving the tenant notice in writing not less than 30 days prior to the date designated in

6

the notice for the termination of the tenancy.

7

[(c) At any time after the first year of occupancy, the landlord may terminate the tenancy by giving

8

the tenant notice in writing not less than 60 days prior to the date designated in the notice for the

9

termination of the tenancy.]

10
11

[(4) If the tenancy is for a fixed term of at least one year and by its terms becomes a month-tomonth tenancy after the fixed term:]

12

[(a) At any time during the fixed term, notwithstanding subsection (3) of this section, the landlord

13

or the tenant may terminate the tenancy without cause by giving the other notice in writing not less

14

than 30 days prior to the specified ending date for the fixed term or not less than 30 days prior to the

15

date designated in the notice for the termination of the tenancy, whichever is later.]

16

[(b) After the specified ending date for the fixed term, at any time during the month-to-month

17

tenancy, the landlord may terminate the tenancy without cause only by giving the tenant notice in

18

writing not less than 60 days prior to the date designated in the notice for the termination of the

19

tenancy.]

20
21
22
23

(c) At any time after the first six months of occupancy, the landlord may terminate the
tenancy only:
(A) For cause and with notice as described in ORS 86.782 (6)(c), 90.380 (5), 90.392, 90.394,
90.396, 90.398, 90.405, 90.440 or 90.445; or

24

(B) Under an exception and with notice as described in subsection (5) of this section.

25

(4) Except as provided in subsection (9) of this section, if a tenancy is a fixed term

26
27
28

tenancy:
(a) The landlord may terminate the tenancy only for cause and with notice as described
in ORS 86.782 (6)(c), 90.380 (5), 90.392, 90.394, 90.396, 90.398, 90.405, 90.440 or 90.445.

29

(b) At any time during the fixed term, the tenant may terminate the tenancy without

30

cause by giving the landlord notice in writing not less than 30 days prior to the specified

31

ending date for the fixed term or not less than 30 days prior to the date designated in the

32

notice for the termination of the tenancy, whichever is later.

33

(c) Not less than 90 days prior to the specified ending date for the fixed term, the land-

34

lord shall make the tenant an offer in writing to renew the tenancy for a fixed term that is

35

at least equal in duration to the existing fixed term. The tenant may renew the tenancy by

36

giving the landlord notice in writing not less than 30 days prior to the specified ending date

37

for the fixed term. A landlord that qualifies for an exception and gives notice as described

38

in subsection (5) of this section is not required to make the tenant an offer to renew the

39

tenancy under this paragraph.

40

(d) Unless the tenant accepts an offer to renew or gives notice to terminate the tenancy,

41

the fixed term tenancy becomes a month-to-month tenancy without requiring further notice

42

upon reaching a specific ending date.

43

(e) If the landlord fails to make the tenant an offer to renew the tenancy as required

44

under paragraph (c) of this subsection, the fixed term tenancy becomes a month-to-month

45

tenancy without requiring further notice upon reaching a specific ending date.

[2]
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1

(5) [Notwithstanding subsections (3)(c) and (4)(b) of this section,] The landlord may terminate a

2

month-to-month tenancy under subsection (3)(c)(B) of this section at any time, or may avoid

3

making the tenant an offer to renew a fixed term tenancy under subsection (4)(c) of this

4

section, by giving the tenant notice in writing not less than [30] 90 days prior to the date desig-

5

nated in the notice for the termination of the month-to-month tenancy or the specified ending

6

date for the fixed term if:

7
8
9
10
11
12
13
14
15
16
17

[(a) The dwelling unit is purchased separately from any other dwelling unit;]
[(b) The landlord has accepted an offer to purchase the dwelling unit from a person who intends
in good faith to occupy the dwelling unit as the person’s primary residence; and]
[(c) The landlord has provided the notice, and written evidence of the offer to purchase the dwelling
unit, to the tenant not more than 120 days after accepting the offer to purchase.]
(a) The landlord intends in good faith to undertake repairs or renovations that will cause
the dwelling unit to be unsafe or unfit for occupancy during the repairs or renovations;
(b) The landlord intends in good faith to convert the dwelling unit to a use other than a
residential use within a reasonable time;
(c) The landlord intends in good faith to demolish the dwelling unit within a reasonable
time;

18

(d) The dwelling unit is unsafe or unfit for occupancy and the landlord intends in good

19

faith to undertake repairs within a reasonable time to correct the condition of the dwelling

20

unit;

21

(e) The landlord has:

22

(A) Accepted an offer to purchase the dwelling unit separately from any other dwelling

23

unit from a person who intends in good faith to occupy the dwelling unit as the person’s

24

primary residence; and

25
26
27
28
29
30

(B) Provided the notice, and written evidence of the offer to purchase the dwelling unit,
to the tenant not more than 120 days after accepting the offer to purchase; or
(f)(A) The landlord intends in good faith for the landlord or a member of the landlord’s
immediate family to occupy the dwelling unit as a primary residence; and
(B) The landlord does not own a comparable unit in the same building that is available
for occupancy at the same time that the tenant receives notice to terminate the tenancy.

31

(6) If a landlord terminates a tenancy pursuant to subsection (5)(a) or (d) of this section,

32

after the repairs or renovations are complete and the dwelling unit is safe and lawful to oc-

33

cupy, the landlord must offer the tenant the option to enter into a new rental agreement

34

before offering the dwelling unit for rent to any other person.

35
36
37
38
39
40
41
42
43
44
45

(7)(a) A landlord that terminates a tenancy under an exception described in subsection
(5) of this section shall:
(A) State in the notice given to terminate the tenancy the exception under which the
tenancy is terminated and facts supporting the exception; and
(B) At the time the landlord gives the tenant the notice to terminate the tenancy, pay
the tenant an amount equal to one month’s periodic rent.
(b) The requirements of paragraph (a)(B) of this subsection do not apply to a landlord
of four or fewer dwelling units.
(8)(a) A notice given to terminate a tenancy under subsection (2), (3)(a) or (b), (4)(b) or
(9) of this section need not state a reason for the termination.
(b) Notwithstanding paragraph (a) of this subsection, a landlord or tenant may include

[3]
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in a notice of termination given under subsection (2), (3)(a) or (b), (4)(b) or (9) of this section

2

an explanation of the reason for the termination without having to prove the reason. An

3

explanation does not give the person receiving the notice of termination a right to cure the

4

reason if the notice states that:
(A) The notice is given without stated cause;

5

(B) The recipient of the notice does not have a right to cure the reason for the termi-

6
7

nation; and
(C) The person giving the notice need not prove the reason for the termination in a court

8
9

action.

10

(9) If the tenancy is for occupancy in a dwelling unit that is located in the same building

11

or on the same property as the landlord’s primary residence, and the building or the property

12

contains not more than two dwelling units, the landlord may terminate the tenancy:

13

(a) At any time during the first year of occupancy by giving the tenant notice in writing

14

not less than 30 days prior to the date designated in the notice for the termination of the

15

tenancy.

16

(b) At any time after the first year of occupancy by giving the tenant notice in writing

17

not less than 60 days prior to the date designated in the notice for the termination of the

18

tenancy.
(10)(a) If a landlord terminates a tenancy in violation of subsection (3)(c)(B), (4)(c), (5),

19
20

(6) or (7) of this section:

21

(A) The landlord shall be liable to the tenant in an amount equal to three months’ rent

22

in addition to actual damages suffered by the tenant as a result of the tenancy termination;

23

and

24

(B) The tenant has a defense to an action for possession by the landlord.

25

(b) A tenant is entitled to recovery under paragraph (a) of this subsection if the tenant

26

commences an action asserting the claim within one year after the tenant knew or should

27

have known that the landlord terminated the tenancy in violation of this section.

28

[(6)] (11) The tenancy shall terminate on the date designated and without regard to the expira-

29

tion of the period for which, by the terms of the tenancy, rents are to be paid. Unless otherwise

30

agreed, rent is uniformly apportionable from day to day.

31

[(7)] (12) If the tenant remains in possession without the landlord’s consent after expiration of

32

the term of the rental agreement or its termination, the landlord may bring an action for possession.

33

In addition, the landlord may recover from the tenant any actual damages resulting from the tenant

34

holding over, including the value of any rent accruing from the expiration or termination of the

35

rental agreement until the landlord knows or should know that the tenant has relinquished pos-

36

session to the landlord. If the landlord consents to the tenant’s continued occupancy, ORS 90.220 (7)

37

applies.

38
39

[(8)(a) A notice given to terminate a tenancy under subsection (2) or (3) of this section need not
state a reason for the termination.]

40

[(b) Notwithstanding paragraph (a) of this subsection, a landlord or tenant may include in a notice

41

of termination given under subsection (2) or (3) of this section an explanation of the reason for the

42

termination without having to prove the reason. An explanation does not give the person receiving the

43

notice of termination a right to cure the reason if the notice states that:]

44

[(A) The notice is given without stated cause;]

45

[(B) The recipient of the notice does not have a right to cure the reason for the termination; and]
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1

[(C) The person giving the notice need not prove the reason for the termination in a court action.]

2

[(9)] (13) Subsections (2) to [(5)] (10) of this section do not apply to a month-to-month tenancy

3

subject to ORS 90.429 or other tenancy created by a rental agreement subject to ORS 90.505 to

4

90.850.

5

SECTION 2. ORS 91.225 is amended to read:

6

91.225. [(1) The Legislative Assembly finds that there is a social and economic need to insure an

7

adequate supply of affordable housing for Oregonians. The Legislative Assembly also finds that the

8

imposition of general restrictions on housing rents will disrupt an orderly housing market, increase

9

deferred maintenance of existing housing stock, lead to abandonment of existing rental units and create

10

a property tax shift from rental-owned to owner-occupied housing. Therefore, the Legislative Assembly

11

declares that the imposition of rent control on housing in the State of Oregon is a matter of statewide

12

concern.]

13

[(2) Except as provided in subsections (3) to (5) of this section, a city or county shall not enact any

14

ordinance or resolution which controls the rent that may be charged for the rental of any dwelling

15

unit.]

16

(1) The governing body of a city or a county may adopt an ordinance or resolution that

17

implements a rent stabilization program for the rental of dwelling units within the jurisdic-

18

tion of the city or the county, provided that the program:

19
20

(a) Provides landlords with a fair rate of return for the rental of dwelling units, as determined by the city or the county;

21

(b) Provides a process for a landlord to petition for permission to increase rent in excess

22

of the increase allowed under the program when necessary for the landlord to achieve a fair

23

rate of return, as described in paragraph (a) of this subsection; and

24
25

(c) Provides an exemption from the program for any new residential development for a
period of five years from the date of issuance of the first certificate of occupancy.

26

[(3)] (2) [This section does not impair the right of any] A state agency, city, county or urban re-

27

newal agency as defined by ORS 457.035 [to] may reserve to itself the right to approve rent in-

28

creases, establish base rents or establish limitations on rents on any residential property for which

29

it has entered into a contract under which certain benefits are applied to the property for the ex-

30

pressed purpose of providing reduced rents for low income tenants. Such benefits include, but are

31

not limited to, property tax exemptions, long-term financing, rent subsidies, code enforcement pro-

32

cedures and zoning density bonuses.

33

[(4)] (3) Cities and counties [are not prohibited from including] may include in condominium

34

conversion ordinances a requirement that, during the notification period specified in ORS 100.305,

35

the owner or developer may not raise the rents of any affected tenant except by an amount estab-

36

lished by ordinance that does not exceed the limit imposed by ORS 90.493.

37

[(5)] (4) Cities, counties and state agencies may impose temporary rent controls when a natural

38

or man-made disaster that materially eliminates a significant portion of the rental housing supply

39

occurs, but must remove the controls when the rental housing supply is restored to substantially

40

normal levels.

41
42

[(6)] (5) As used in this section, “dwelling unit” and “rent” have the meaning given those terms
in ORS 90.100.

43

[(7)] (6) This section is applicable throughout this state and in all cities and counties therein.

44

The electors or the governing body of a city or county [shall] may not enact, and the governing

45

body [shall] may not enforce, any ordinance, resolution or other regulation that is inconsistent with
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1

this section.

2

SECTION 3. ORS 90.100 is amended to read:

3

90.100. As used in this chapter, unless the context otherwise requires:

4

(1) “Accessory building or structure” means any portable, demountable or permanent structure,

5

including but not limited to cabanas, ramadas, storage sheds, garages, awnings, carports, decks,

6

steps, ramps, piers and pilings, that is:

7
8
9
10
11

(a) Owned and used solely by a tenant of a manufactured dwelling or floating home; or
(b) Provided pursuant to a written rental agreement for the sole use of and maintenance by a
tenant of a manufactured dwelling or floating home.
(2) “Action” includes recoupment, counterclaim, setoff, suit in equity and any other proceeding
in which rights are determined, including an action for possession.

12

(3) “Applicant screening charge” means any payment of money required by a landlord of an

13

applicant prior to entering into a rental agreement with that applicant for a residential dwelling

14

unit, the purpose of which is to pay the cost of processing an application for a rental agreement for

15

a residential dwelling unit.

16

(4) “Building and housing codes” includes any law, ordinance or governmental regulation con-

17

cerning fitness for habitation, or the construction, maintenance, operation, occupancy, use or ap-

18

pearance of any premises or dwelling unit.

19

(5) “Carbon monoxide alarm” has the meaning given that term in ORS 105.836.

20

(6) “Carbon monoxide source” has the meaning given that term in ORS 105.836.

21

(7) “Conduct” means the commission of an act or the failure to act.

22
23

(8) “DBH” means the diameter at breast height, which is measured as the width of a standing
tree at four and one-half feet above the ground on the uphill side.

24

(9) “Dealer” means any person in the business of selling, leasing or distributing new or used

25

manufactured dwellings or floating homes to persons who purchase or lease a manufactured dwelling

26

or floating home for use as a residence.

27

(10) “Domestic violence” means:

28

(a) Abuse between family or household members, as those terms are defined in ORS 107.705; or

29

(b) Abuse, as defined in ORS 107.705, between partners in a dating relationship.

30

(11) “Drug and alcohol free housing” means a dwelling unit described in ORS 90.243.

31

(12) “Dwelling unit” means a structure or the part of a structure that is used as a home, resi-

32

dence or sleeping place by one person who maintains a household or by two or more persons who

33

maintain a common household. “Dwelling unit” regarding a person who rents a space for a manu-

34

factured dwelling or recreational vehicle or regarding a person who rents moorage space for a

35

floating home as defined in ORS 830.700, but does not rent the home, means the space rented and

36

not the manufactured dwelling, recreational vehicle or floating home itself.

37
38
39

(13) “Essential service” means:
(a) For a tenancy not consisting of rental space for a manufactured dwelling, floating home or
recreational vehicle owned by the tenant and not otherwise subject to ORS 90.505 to 90.850:

40

(A) Heat, plumbing, hot and cold running water, gas, electricity, light fixtures, locks for exterior

41

doors, latches for windows and any cooking appliance or refrigerator supplied or required to be

42

supplied by the landlord; and

43

(B) Any other service or habitability obligation imposed by the rental agreement or ORS 90.320,

44

the lack or violation of which creates a serious threat to the tenant’s health, safety or property or

45

makes the dwelling unit unfit for occupancy.
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2
3
4

(b) For a tenancy consisting of rental space for a manufactured dwelling, floating home or recreational vehicle owned by the tenant or that is otherwise subject to ORS 90.505 to 90.850:
(A) Sewage disposal, water supply, electrical supply and, if required by applicable law, any
drainage system; and

5

(B) Any other service or habitability obligation imposed by the rental agreement or ORS 90.730,

6

the lack or violation of which creates a serious threat to the tenant’s health, safety or property or

7

makes the rented space unfit for occupancy.

8

(14) “Facility” means a manufactured dwelling park or a marina.

9

(15) “Fee” means a nonrefundable payment of money.

10
11

(16) “First class mail” does not include certified or registered mail, or any other form of mail
that may delay or hinder actual delivery of mail to the recipient.

12

(17) “Fixed term tenancy” means a tenancy that has a fixed term of existence, continuing to a

13

specific ending date and terminating on that date without requiring further notice to effect the ter-

14

mination.

15
16

(18) “Floating home” has the meaning given that term in ORS 830.700. “Floating home” includes
an accessory building or structure.

17

(19) “Good faith” means honesty in fact in the conduct of the transaction concerned.

18

(20) “Hazard tree” means a tree that:

19

(a) Is located on a rented space in a manufactured dwelling park;

20

(b) Measures at least eight inches DBH; and

21

(c) Is considered, by an arborist licensed as a landscape construction professional pursuant to

22

ORS 671.560 and certified by the International Society of Arboriculture, to pose an unreasonable

23

risk of causing serious physical harm or damage to individuals or property in the near future.

24

(21) “Hotel or motel” means “hotel” as that term is defined in ORS 699.005.

25

(22) “Informal dispute resolution” means, but is not limited to, consultation between the landlord

26

or landlord’s agent and one or more tenants, or mediation utilizing the services of a third party.

27

(23) “Landlord” means the owner, lessor or sublessor of the dwelling unit or the building or

28

premises of which it is a part. “Landlord” includes a person who is authorized by the owner, lessor

29

or sublessor to manage the premises or to enter into a rental agreement.

30
31
32
33

(24) “Landlord’s agent” means a person who has oral or written authority, either express or
implied, to act for or on behalf of a landlord.
(25) “Last month’s rent deposit” means a type of security deposit, however designated, the primary function of which is to secure the payment of rent for the last month of the tenancy.

34

(26) “Manufactured dwelling” means a residential trailer, a mobile home or a manufactured

35

home as those terms are defined in ORS 446.003. “Manufactured dwelling” includes an accessory

36

building or structure. “Manufactured dwelling” does not include a recreational vehicle.

37

(27) “Manufactured dwelling park” means a place where four or more manufactured dwellings

38

are located, the primary purpose of which is to rent space or keep space for rent to any person for

39

a charge or fee.

40

(28) “Marina” means a moorage of contiguous dwelling units that may be legally transferred as

41

a single unit and are owned by one person where four or more floating homes are secured, the pri-

42

mary purpose of which is to rent space or keep space for rent to any person for a charge or fee.

43
44
45

(29) “Marina purchase association” means a group of three or more tenants who reside in a
marina and have organized for the purpose of eventual purchase of the marina.
(30) “Month-to-month tenancy” means a tenancy that automatically renews and continues for

[7]

Real Estate and Land Use Spring Forum 2017

Part 3: 1B–7

Chapter 1B—The Rental Housing Crisis: Proposed State Legislation
A-Eng. HB 2004
1

successive monthly periods on the same terms and conditions originally agreed to, or as revised by

2

the parties, until terminated by one or both of the parties.

3

(31) “Organization” includes a corporation, government, governmental subdivision or agency,

4

business trust, estate, trust, partnership or association, two or more persons having a joint or com-

5

mon interest, and any other legal or commercial entity.

6
7

(32) “Owner” includes a mortgagee in possession and means one or more persons, jointly or severally, in whom is vested:

8

(a) All or part of the legal title to property; or

9

(b) All or part of the beneficial ownership and a right to present use and enjoyment of the

10

premises.

11

(33) “Person” includes an individual or organization.

12

(34) “Premises” means:

13

(a) A dwelling unit and the structure of which it is a part and facilities and appurtenances

14
15
16
17
18
19

therein;
(b) Grounds, areas and facilities held out for the use of tenants generally or the use of which
is promised to the tenant; and
(c) A facility for manufactured dwellings or floating homes.
(35) “Prepaid rent” means any payment of money to the landlord for a rent obligation not yet
due. In addition, “prepaid rent” means rent paid for a period extending beyond a termination date.

20

(36) “Recreational vehicle” has the meaning given that term in ORS 446.003.

21

(37) “Rent” means any payment to be made to the landlord under the rental agreement, periodic

22

or otherwise, in exchange for the right of a tenant and any permitted pet to occupy a dwelling unit

23

to the exclusion of others and to use the premises. “Rent” does not include security deposits, fees

24

or utility or service charges as described in ORS 90.315 (4) and 90.532.

25

(38) “Rental agreement” means all agreements, written or oral, and valid rules and regulations

26

adopted under ORS 90.262 or 90.510 (6) embodying the terms and conditions concerning the use and

27

occupancy of a dwelling unit and premises. “Rental agreement” includes a lease. A rental agreement

28

shall be either a week-to-week tenancy, month-to-month tenancy or fixed term tenancy.

29

(39) “Roomer” means a person occupying a dwelling unit that does not include a toilet and ei-

30

ther a bathtub or a shower and a refrigerator, stove and kitchen, all provided by the landlord, and

31

where one or more of these facilities are used in common by occupants in the structure.

32

(40) “Screening or admission criteria” means a written statement of any factors a landlord

33

considers in deciding whether to accept or reject an applicant and any qualifications required for

34

acceptance. “Screening or admission criteria” includes, but is not limited to, the rental history,

35

character references, public records, criminal records, credit reports, credit references and incomes

36

or resources of the applicant.

37

(41) “Security deposit” means a refundable payment or deposit of money, however designated,

38

the primary function of which is to secure the performance of a rental agreement or any part of a

39

rental agreement. “Security deposit” does not include a fee.

40

(42) “Sexual assault” has the meaning given that term in ORS 147.450.

41

(43) “Squatter” means a person occupying a dwelling unit who is not so entitled under a rental

42

agreement or who is not authorized by the tenant to occupy that dwelling unit.

43

not include a tenant who holds over as described in ORS 90.427 [(7)] (12).

“Squatter” does

44

(44) “Stalking” means the behavior described in ORS 163.732.

45

(45) “Statement of policy” means the summary explanation of information and facility policies
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to be provided to prospective and existing tenants under ORS 90.510.

2

(46) “Surrender” means an agreement, express or implied, as described in ORS 90.148 between

3

a landlord and tenant to terminate a rental agreement that gave the tenant the right to occupy a

4

dwelling unit.

5

(47) “Tenant”:

6

(a) Except as provided in paragraph (b) of this subsection:

7

(A) Means a person, including a roomer, entitled under a rental agreement to occupy a dwelling

8

unit to the exclusion of others, including a dwelling unit owned, operated or controlled by a public

9

housing authority.

10

(B) Means a minor, as defined and provided for in ORS 109.697.

11

(b) For purposes of ORS 90.505 to 90.850, means only a person who owns and occupies as a

12

residence a manufactured dwelling or a floating home in a facility and persons residing with that

13

tenant under the terms of the rental agreement.

14

(c) Does not mean a guest or temporary occupant.

15

(48) “Transient lodging” means a room or a suite of rooms.

16
17

(49) “Transient occupancy” means occupancy in transient lodging that has all of the following
characteristics:

18

(a) Occupancy is charged on a daily basis and is not collected more than six days in advance;

19

(b) The lodging operator provides maid and linen service daily or every two days as part of the

20
21
22
23

regularly charged cost of occupancy; and
(c) The period of occupancy does not exceed 30 days.
(50) “Vacation occupancy” means occupancy in a dwelling unit, not including transient occupancy in a hotel or motel, that has all of the following characteristics:

24

(a) The occupant rents the unit for vacation purposes only, not as a principal residence;

25

(b) The occupant has a principal residence other than at the unit; and

26

(c) The period of authorized occupancy does not exceed 45 days.

27

(51) “Victim” means:

28
29

(a) The person against whom an incident related to domestic violence, sexual assault or stalking
is perpetrated; or

30

(b) The parent or guardian of a minor household member against whom an incident related to

31

domestic violence, sexual assault or stalking is perpetrated, unless the parent or guardian is the

32

perpetrator.

33
34
35
36
37
38
39
40
41

(52) “Week-to-week tenancy” means a tenancy that has all of the following characteristics:
(a) Occupancy is charged on a weekly basis and is payable no less frequently than every seven
days;
(b) There is a written rental agreement that defines the landlord’s and the tenant’s rights and
responsibilities under this chapter; and
(c) There are no fees or security deposits, although the landlord may require the payment of an
applicant screening charge, as provided in ORS 90.295.
SECTION 4. ORS 90.220, as amended by section 3, chapter 53, Oregon Laws 2016, is amended
to read:

42

90.220. (1) A landlord and a tenant may include in a rental agreement terms and conditions not

43

prohibited by this chapter or other rule of law including rent, term of the agreement and other

44

provisions governing the rights and obligations of the parties.

45

(2) The terms of a fixed term tenancy, including the amount of rent, may not be unilaterally
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2
3

amended by the landlord or tenant.
(3) The landlord shall provide the tenant with a copy of any written rental agreement and all
amendments and additions thereto.

4

(4) Except as provided in this subsection, the rental agreement must include a disclosure of the

5

smoking policy for the premises that complies with ORS 479.305. A disclosure of smoking policy is

6

not required in a rental agreement subject to ORS 90.505 to 90.850 for space in a facility as defined

7

in ORS 90.100.

8
9
10
11

(5) Notwithstanding ORS 90.245 (1), the parties to a rental agreement to which ORS 90.100 to
90.465 apply may include in the rental agreement a provision for informal dispute resolution.
(6) In absence of agreement, the tenant shall pay as rent the fair rental value for the use and
occupancy of the dwelling unit.

12

(7) Except as otherwise provided by this chapter:

13

(a) Rent is payable without demand or notice at the time and place agreed upon by the parties.

14

Unless otherwise agreed, rent is payable at the dwelling unit, periodic rent is payable at the be-

15

ginning of any term of one month or less and otherwise in equal monthly or weekly installments at

16

the beginning of each month or week, depending on whether the tenancy is month-to-month or

17

week-to-week. Rent may not be considered to be due prior to the first day of each rental period. Rent

18

increases must comply with the provisions of section 2, chapter 53, Oregon Laws 2016.

19
20
21
22

(b) If a rental agreement does not create a week-to-week tenancy, as defined in ORS 90.100, or
a fixed term tenancy, the tenancy shall be a month-to-month tenancy.
(8) Except as provided by ORS 90.427 [(7)] (12), a tenant is responsible for payment of rent until
the earlier of:

23

(a) The date that a notice terminating the tenancy expires;

24

(b) The date that the tenancy terminates by its own terms;

25

(c) The date that the tenancy terminates by surrender;

26
27

(d) The date that the tenancy terminates as a result of the landlord failing to use reasonable
efforts to rent the dwelling unit to a new tenant as provided under ORS 90.410 (3);

28

(e) The date when a new tenancy with a new tenant begins;

29

(f) Thirty days after delivery of possession without prior notice of termination of a month-to-

30
31
32
33
34

month tenancy; or
(g) Ten days after delivery of possession without prior notice of termination of a week-to-week
tenancy.
(9)(a) Notwithstanding a provision in a rental agreement regarding the order of application of
tenant payments, a landlord shall apply tenant payments in the following order:

35

(A) Outstanding rent from prior rental periods;

36

(B) Rent for the current rental period;

37

(C) Utility or service charges;

38

(D) Late rent payment charges; and

39

(E) Fees or charges owed by the tenant under ORS 90.302 or other fees or charges related to

40
41
42
43

damage claims or other claims against the tenant.
(b) This subsection does not apply to rental agreements subject to ORS 90.505 to 90.850.
SECTION 5. ORS 197.309, as amended by section 1, chapter 59, Oregon Laws 2016, is amended
to read:

44

197.309. (1) As used in this section:

45

(a) “Affordable housing” means housing that is affordable to households with incomes equal to
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2
3

or higher than 80 percent of the median family income for the county in which the housing is built.
(b) “Multifamily structure” means a structure that contains three or more housing units sharing
at least one wall, floor or ceiling surface in common with another unit within the same structure.

4

(2) Except as provided in subsection (3) of this section, a metropolitan service district may not

5

adopt a land use regulation or functional plan provision, or impose as a condition for approving a

6

permit under ORS 215.427 or 227.178 a requirement, that has the effect of establishing the sales or

7

rental price for a housing unit or residential building lot or parcel, or that requires a housing unit

8

or residential building lot or parcel to be designated for sale or rent to a particular class or group

9

of purchasers or renters.

10
11

(3) The provisions of subsection (2) of this section do not limit the authority of a metropolitan
service district to:

12

(a) Adopt or enforce a use regulation, provision or requirement creating or implementing an

13

incentive, contract commitment, density bonus or other voluntary regulation, provision or require-

14

ment designed to increase the supply of moderate or lower cost housing units; or

15

(b) Enter into an affordable housing covenant as provided in ORS 456.270 to 456.295.

16

(4) [Notwithstanding ORS 91.225,] A city or county may adopt a land use regulation or functional

17

plan provision, or impose as a condition for approving a permit under ORS 215.427 or 227.178 a re-

18

quirement, that has the effect of establishing the sales or rental price for a new multifamily struc-

19

ture, or that requires a new multifamily structure to be designated for sale or rent as affordable

20

housing.

21
22
23
24
25

(5) A regulation, provision or requirement adopted or imposed under subsection (4) of this section:
(a) May not require more than 20 percent of housing units within a multifamily structure to be
sold or rented as affordable housing;
(b) May apply only to multifamily structures containing at least 20 housing units;

26

(c) Must provide developers the option to pay an in-lieu fee, in an amount determined by the city

27

or county, in exchange for providing the requisite number of housing units within the multifamily

28

structure to be sold or rented at below-market rates; and

29

(d) Must require the city or county to offer a developer of multifamily structures, other than a

30

developer that elects to pay an in-lieu fee pursuant to paragraph (c) of this subsection, at least one

31

of the following incentives:

32

(A) Whole or partial fee waivers or reductions.

33

(B) Whole or partial waivers of system development charges or impact fees set by the city or

34
35

county.
(C) Finance-based incentives.

36

(D) Full or partial exemption from ad valorem property taxes on the terms described in this

37

subparagraph. For purposes of any statute granting a full or partial exemption from ad valorem

38

property taxes that uses a definition of “low income” to mean income at or below 60 percent of the

39

area median income and for which the multifamily structure is otherwise eligible, the city or county

40

shall allow the multifamily structure of the developer to qualify using a definition of “low income”

41

to mean income at or below 80 percent of the area median income.

42
43

(6) A regulation, provision or requirement adopted or imposed under subsection (4) of this section may offer developers one or more of the following incentives:

44

(a) Density adjustments.

45

(b) Expedited service for local permitting processes.
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(c) Modification of height, floor area or other site-specific requirements.

2

(d) Other incentives as determined by the city or county.

3

(7) Subsection (4) of this section does not restrict the authority of a city or county to offer de-

4

velopers voluntary incentives, including incentives to:

5

(a) Increase the number of affordable housing units in a development.

6

(b) Decrease the sale or rental price of affordable housing units in a development.

7

(c) Build affordable housing units that are affordable to households with incomes equal to or

8

lower than 80 percent of the median family income for the county in which the housing is built.

9

(8)(a) A city or county that adopts or imposes a regulation, provision or requirement described

10

in subsection (4) of this section may not apply the regulation, provision or requirement to any

11

multifamily structure for which an application for a permit, as defined in ORS 215.402 or 227.160,

12

has been submitted as provided in ORS 215.416 or 227.178 (3), or, if such a permit is not required,

13

a building permit application has been submitted to the city or county prior to the effective date

14

of the regulation, provision or requirement.

15

(b) If a multifamily structure described in paragraph (a) of this subsection has not been com-

16

pleted within the period required by the permit issued by the city or county, the developer of the

17

multifamily structure shall resubmit an application for a permit, as defined in ORS 215.402 or

18

227.160, as provided in ORS 215.416 or 227.178 (3), or, if such a permit is not required, a building

19

permit application under the regulation, provision or requirement adopted by the city or county

20

under subsection (4) of this section.

21

(9)(a) A city or county that adopts or imposes a regulation, provision or requirement under

22

subsection (4) of this section shall adopt and apply only clear and objective standards, conditions

23

and procedures regulating the development of affordable housing units within its jurisdiction. The

24

standards, conditions and procedures may not have the effect, either individually or cumulatively,

25

of discouraging development of affordable housing units through unreasonable cost or delay.

26

(b) Paragraph (a) of this subsection does not apply to:

27

(A) An application or permit for residential development in an area identified in a formally

28

adopted central city plan, or a regional center as defined by Metro, in a city with a population of

29

500,000 or more.

30
31

(B) An application or permit for residential development in historic areas designated for protection under a land use planning goal protecting historic areas.

32

(c) In addition to an approval process for affordable housing based on clear and objective stan-

33

dards, conditions and procedures as provided in paragraph (a) of this subsection, a city or county

34

may adopt and apply an alternative approval process for applications and permits for residential

35

development based on approval criteria regulating, in whole or in part, appearance or aesthetics

36

that are not clear and objective if:

37
38
39
40

(A) The developer retains the option of proceeding under the approval process that meets the
requirements of paragraph (a) of this subsection;
(B) The approval criteria for the alternative approval process comply with applicable statewide
land use planning goals and rules; and

41

(C) The approval criteria for the alternative approval process authorize a density at or above

42

the density level authorized in the zone under the approval process provided in paragraph (a) of this

43

subsection.

44

(10) If a regulation, provision or requirement adopted or imposed by a city or county under

45

subsection (4) of this section requires that a percentage of housing units in a new multifamily
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structure be designated as affordable housing, any incentives offered under subsection (5)(d) or (6)

2

of this section shall be related in a manner determined by the city or county to the required per-

3

centage of affordable housing units.

4

SECTION 6. ORS 105.124 is amended to read:

5

105.124. For a complaint described in ORS 105.123, if ORS chapter 90 applies to the dwelling

6
7

unit:
(1) The complaint must be in substantially the following form and be available from the clerk

8

of the court:

9

_______________________________________________________________________________________

10
11

IN THE CIRCUIT COURT

12

FOR THE COUNTY OF

13

No.

14
15

RESIDENTIAL EVICTION COMPLAINT

16
17
18

PLAINTIFF (Landlord or agent):

19
20
21

Address:

22

City:

23

State:

24

Telephone:

Zip:

25
26

vs.

27
28

DEFENDANT (Tenants/Occupants):

29
30
31

MAILING ADDRESS:

32

City:

33

State:

34

Telephone:

Zip:

35

1.

36
37
38

Tenants are in possession of the dwelling unit, premises or rental property described above or
located at:

39
40
41

2.

42
43

Landlord is entitled to possession of the property because of:

44
45

24-hour notice for personal
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injury, substantial damage, extremely

2

outrageous act or unlawful occupant.

3

ORS 90.396 or 90.403.

4

24-hour or 48-hour notice for

5

violation of a drug or alcohol

6

program. ORS 90.398.

7

24-hour notice for perpetrating

8

domestic violence, sexual assault or

9

stalking. ORS 90.445.

10

72-hour or 144-hour notice for

11

nonpayment of rent. ORS 90.394.

12

7-day notice with stated cause in

13

a week-to-week tenancy. ORS 90.392 (6).

14

10-day notice for a pet violation,

15

a repeat violation in a month-to-month

16

tenancy or without stated cause in a

17

week-to-week tenancy. ORS 90.392 (5),

18

90.405 or 90.427 (2).

19

20-day notice for a repeat violation.

20

ORS 90.630 (4).

21

30-day, 60-day or 180-day notice without

22

stated cause in a month-to-month

23

tenancy. ORS 90.427 (9) [(3) or (4)] or 90.429.

24

90-day notice with stated exception.

25

ORS 90.427 (5).

26

30-day notice with stated cause.

27

ORS 90.392, 90.630 or 90.632.

28

Notice to bona fide tenants after

29

foreclosure sale or termination of

30

fixed term tenancy after foreclosure

31

sale. ORS 86.782 (6)(c).

32

Other notice

33

No notice (explain)

34
35

A COPY OF THE NOTICE RELIED UPON, IF ANY, IS ATTACHED

36

3.

37
38
39
40
41
42
43

If the landlord uses an attorney, the case goes to trial and the landlord wins in court, the
landlord can collect attorney fees from the defendant pursuant to ORS 90.255 and 105.137 (3).
Landlord requests judgment for possession of the premises, court costs, disbursements and attorney fees.
I certify that the allegations and factual assertions in this complaint are true to the best of my
knowledge.

44
45
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Signature of landlord or agent.

2

_______________________________________________________________________________________

3
4

(2) The complaint must be signed by the plaintiff or an attorney representing the plaintiff as

5

provided by ORCP 17, or verified by an agent or employee of the plaintiff or an agent or employee

6

of an agent of the plaintiff.

7

(3) A copy of the notice relied upon, if any, must be attached to the complaint.

8

SECTION 7. The amendments to ORS 90.427 by section 1 of this 2017 Act apply to:

9

(1) Fixed term tenancies entered into or renewed on or after the effective date of this

10
11
12

2017 Act; and
(2) Terminations of month-to-month tenancies occurring on or after the 30th day after
the effective date of this 2017 Act.

13

SECTION 8. This 2017 Act being necessary for the immediate preservation of the public

14

peace, health and safety, an emergency is declared to exist, and this 2017 Act takes effect

15

on its passage.

16
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79th OREGON LEGISLATIVE ASSEMBLY--2017 Regular Session

Senate Bill 277
Sponsored by Senator ROBLAN, Representative HELM; Senators RILEY, STEINER HAYWARD, Representative
MCKEOWN (Presession filed.)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure as introduced.

Increases notice period for termination of rental agreement and removal of manufactured
dwelling or floating home. Requires landlord to notify tenant of specific disrepair or deterioration
causing termination and describe repairs necessary to avoid termination. Defines terms.
Declares emergency, effective on passage.
1

A BILL FOR AN ACT

2

Relating to rental space for certain types of dwellings in facilities; amending ORS 90.505, 90.632 and

3
4

105.124; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:

5

SECTION 1. ORS 90.505 is amended to read:

6

90.505. (1) As used in ORS 90.505 to 90.850[,]:

7

(a) “Deterioration”:

8

(A) Includes a collapsing or failing staircase or railing, one or more holes in a wall or

9

roof, an inadequately supported window air conditioning unit, peeling paint or falling gutters,

10

siding or skirting.

11

(B) Does not include aesthetic or cosmetic concerns.

12

(b) “Disrepair” means the state of being in need of repair because a component is broken,

13

collapsing, creating a safety hazard or generally in need of maintenance.

14

(c) “Rent a space for a manufactured dwelling or floating home,” or similar wording, means a

15

transaction creating a rental agreement in which the owner of a manufactured dwelling or floating

16

home secures the right to locate the dwelling or home on the real property of another in a facility

17

for use as a residence in return for value, and in which the owner of the manufactured dwelling or

18

floating home retains no interest in the real property at the end of the transaction.

19

(2) Unless otherwise provided, ORS 90.100 to 90.465 apply to rental agreements that are subject

20

to ORS 90.505 to 90.850. However, to the extent of inconsistency, the applicable provisions of ORS

21

90.505 to 90.850 control over the provisions of ORS 90.100 to 90.465.

22

SECTION 2. ORS 90.632 is amended to read:

23

90.632. (1) A landlord may terminate a month-to-month or fixed term rental agreement and re-

24

quire the tenant to remove a manufactured dwelling or floating home from a facility, due to the

25

physical condition of the manufactured dwelling or floating home, only by complying with this sec-

26

tion and ORS 105.105 to 105.168. A termination shall include removal of the dwelling or home.

27

(2) A landlord may not require removal of a manufactured dwelling or floating home, or consider

28

a dwelling or home to be in disrepair or deteriorated, because of the age, size, style or original

29

construction material of the dwelling or home or because the dwelling or home was built prior to

30

adoption of the National Manufactured Housing Construction and Safety Standards Act of 1974 (42
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U.S.C. 5403), in compliance with the standards of that Act in effect at that time or in compliance

2

with the state building code as defined in ORS 455.010.

3

(3) Except as provided in subsection (5) of this section, if the tenant’s dwelling or home is in

4

disrepair or is deteriorated, a landlord may terminate a rental agreement and require the removal

5

of a dwelling or home by giving to the tenant not less than [30] 60 days’ written notice before the

6

date designated in the notice for termination.
(4) The notice required by subsection (3) of this section must:

7
8

(a) State facts sufficient to notify the tenant of the [causes or reasons] specific disrepair or

9

deterioration that is the cause or reason for termination of the tenancy and removal of the

10

dwelling or home;
(b) State that the tenant can avoid termination and removal by correcting the cause for termi-

11
12

nation and removal within the notice period;
(c) Describe [what is] specifically what repairs are required to correct the disrepair or de-

13
14

terioration that is the cause for termination;

15

(d) Describe the tenant’s right to give the landlord a written notice of correction, where to give

16

the notice and the deadline for giving the notice in order to ensure a response by the landlord, all

17

as provided by subsection (6) of this section; and
(e) Describe the tenant’s right to have the termination and correction period extended as pro-

18
19

vided by subsection (7) of this section.

20

(5) The tenant may avoid termination of the tenancy by correcting the cause within the period

21

specified. However, if substantially the same condition that constituted a prior cause for termination

22

of which notice was given recurs within 12 months after the date of the notice, the landlord may

23

terminate the tenancy and require the removal of the dwelling or home upon at least 30 days’

24

written notice specifying the violation and the date of termination of the tenancy.

25

(6) During the termination notice or extension period, the tenant may give the landlord written

26

notice that the tenant has corrected the cause for termination. Within a reasonable time after the

27

tenant’s notice of correction, the landlord shall respond to the tenant in writing, stating whether the

28

landlord agrees that the cause has been corrected. If the tenant’s notice of correction is given at

29

least 14 days prior to the end of the termination notice or extension period, failure by the landlord

30

to respond as required by this subsection is a defense to a termination based upon the landlord’s

31

notice for termination.

32

(7) Except when the disrepair or deterioration creates a risk of imminent and serious harm to

33

other dwellings, homes or persons within the facility, the [30-day] 60-day period provided for the

34

tenant to correct the cause for termination and removal shall be extended by at least:
(a) An additional 60 days if:

35
36

(A) The necessary correction involves exterior painting, roof repair, concrete pouring or similar

37

work and the weather prevents that work during a substantial portion of the [30-day] 60-day period;

38

or

39

(B) The nature or extent of the correction work is such that it cannot reasonably be completed

40

within [30] 60 days because of factors such as the amount of work necessary, the type and com-

41

plexity of the work and the availability of necessary repair persons; or

42
43

(b) An additional six months if the disrepair or deterioration has existed for more than the
preceding 12 months with the landlord’s knowledge or acceptance as described in ORS 90.412.

44

(8) In order to have the period for correction extended as provided in subsection (7) of this

45

section, a tenant must give the landlord written notice describing the necessity for an extension in

[2]
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order to complete the correction work. The notice must be given a reasonable amount of time prior

2

to the end of the notice for termination period.

3

(9) A tenancy terminates on the date designated in the notice and without regard to the expi-

4

ration of the period for which, by the terms of the rental agreement, rents are to be paid. Unless

5

otherwise agreed, rent is uniformly apportionable from day to day.

6

(10) This section does not limit a landlord’s right to terminate a tenancy for nonpayment of rent

7

under ORS 90.394 or for other cause under ORS 90.380 (5)(b), 90.396, 90.398 or 90.630 by complying

8

with ORS 105.105 to 105.168.

9

(11) A landlord may give a copy of the notice for termination required by this section to any

10

lienholder of the dwelling or home, by first class mail with certificate of mailing or by any other

11

method allowed by ORS 90.150 (2) and (3). A landlord is not liable to a tenant for any damages in-

12

curred by the tenant as a result of the landlord giving a copy of the notice in good faith to a

13

lienholder.

14

(12) When a tenant has been given a notice for termination pursuant to this section and has

15

subsequently abandoned the dwelling or home as described in ORS 90.675, any lienholder shall have

16

the same rights as provided by ORS 90.675, including the right to correct the cause of the notice,

17

within the 90-day period provided by ORS 90.675 (20) notwithstanding the expiration of the notice

18

period provided by this section for the tenant to correct the cause.

19
20
21
22

SECTION 3. ORS 105.124 is amended to read:
105.124. For a complaint described in ORS 105.123, if ORS chapter 90 applies to the dwelling
unit:
(1) The complaint must be in substantially the following form and be available from the clerk

23

of the court:

24

_______________________________________________________________________________________

25
26

IN THE CIRCUIT COURT

27

FOR THE COUNTY OF

28

No.

29
30

RESIDENTIAL EVICTION COMPLAINT

31
32
33

PLAINTIFF (Landlord or agent):

34
35
36

Address:

37

City:

38

State:

39

Telephone:

Zip:

40
41

vs.

42
43

DEFENDANT (Tenants/Occupants):

44
45

[3]
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MAILING ADDRESS:

2

City:

3

State:

4

Telephone:

Zip:

5

1.

6
7
8

Tenants are in possession of the dwelling unit, premises or rental property described above or
located at:

9
10
11

2.

12
13

Landlord is entitled to possession of the property because of:

14
15

24-hour notice for personal

16

injury, substantial damage, extremely

17

outrageous act or unlawful occupant.

18

ORS 90.396 or 90.403.

19

24-hour or 48-hour notice for

20

violation of a drug or alcohol

21

program. ORS 90.398.

22

24-hour notice for perpetrating

23

domestic violence, sexual assault or

24

stalking. ORS 90.445.

25

72-hour or 144-hour notice for

26

nonpayment of rent. ORS 90.394.

27

7-day notice with stated cause in

28

a week-to-week tenancy. ORS 90.392 (6).

29

10-day notice for a pet violation,

30

a repeat violation in a month-to-month

31

tenancy or without stated cause in a

32

week-to-week tenancy. ORS 90.392 (5),

33

90.405 or 90.427 (2).

34

20-day notice for a repeat violation.

35

ORS 90.630 (4).

36

30-day, 60-day or 180-day notice without

37

stated cause in a month-to-month

38

tenancy. ORS 90.427 (3) or (4) or 90.429.

39

30-day notice with stated cause.

40

ORS 90.392[, 90.630 or 90.632] or 90.630.

41

60-day notice with stated cause.

42

ORS 90.632.

43

Notice to bona fide tenants after

44

foreclosure sale or termination of

45

fixed term tenancy after foreclosure

[4]
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sale. ORS 86.782 (6)(c).

2

Other notice

3

No notice (explain)

4
5

A COPY OF THE NOTICE RELIED UPON, IF ANY, IS ATTACHED

6

3.

7
8
9
10
11
12
13

If the landlord uses an attorney, the case goes to trial and the landlord wins in court, the
landlord can collect attorney fees from the defendant pursuant to ORS 90.255 and 105.137 (3).
Landlord requests judgment for possession of the premises, court costs, disbursements and attorney fees.
I certify that the allegations and factual assertions in this complaint are true to the best of my
knowledge.

14
15
16

Signature of landlord or agent.

17

_______________________________________________________________________________________

18
19

(2) The complaint must be signed by the plaintiff or an attorney representing the plaintiff as

20

provided by ORCP 17, or verified by an agent or employee of the plaintiff or an agent or employee

21

of an agent of the plaintiff.

22

(3) A copy of the notice relied upon, if any, must be attached to the complaint.

23

SECTION 4. The amendments to ORS 90.505 and 90.632 by sections 1 and 2 of this 2017

24
25
26
27
28

Act apply to:
(1) Rental agreements for fixed term tenancies entered into or renewed on or after the
effective date of this 2017 Act; and
(2) Rental agreements for month-to-month tenancies in effect on or after the effective
date of this 2017 Act.

29

SECTION 5. This 2017 Act being necessary for the immediate preservation of the public

30

peace, health and safety, an emergency is declared to exist, and this 2017 Act takes effect

31

on its passage.

32

[5]
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SB 277-3
(LC 1297)
4/6/17 (EMM/ps)
Requested by Senator ROBLAN

PROPOSED AMENDMENTS TO
SENATE BILL 277
1

On page 1 of the printed bill, line 2, before “and” insert “, 90.680”.

2

In line 9, delete “peeling paint or”.

3

In line 10, after “skirting” insert “, or paint that is peeling or faded as

4

to threaten the useful life or integrity of the siding”.

5

Delete lines 12 and 13 and insert:

6

“(b) ‘Disrepair’:

7

“(A) Means the state of being in need of repair because a component is

8

broken, collapsing, creating a safety hazard or generally in need of mainte-

9

nance.

10
11
12
13
14
15

“(B) Includes the need to correct a failure to conform with applicable
building and housing codes at the time of:
“(i) Installation of the manufactured dwelling or floating home on the
site.
“(ii) Making improvements to the manufactured dwelling or floating home
following installation.”.

16

In line 25, after “the” insert “exterior of the”.

17

On page 2, delete line 3 and insert:

18

“(3) Except as provided in subsections (4) and (6) of this section, if the

19

exterior of the tenant’s dwelling or home is in”.

20

Delete line 7 and insert:

21

“(4) If the disrepair or deterioration of the manufactured dwelling or
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1

floating home creates a risk of imminent and serious harm to dwellings,

2

homes or persons within the facility, a landlord may terminate a rental

3

agreement and require the removal of the dwelling or home by giving to the

4

tenant not less than 30 days’ written notice before the date designated in the

5

notice for termination. The notice shall describe the risk of harm.

6

“(5) The notice required by subsections (3) and (4) of this section must:”.

7

In line 13, after “(c)” insert “If reasonably known by the landlord,”.

8

In line 17, delete “(6)” and insert “(7)”.

9

In line 19, delete “(7)” and insert “(8)”.

10

In line 20, delete “(5)” and insert “(6)”.

11

In line 25, delete “(6)” and insert “(7)”.

12

In line 32, delete “(7)” and insert “(8)”.

13

In line 33, delete “other”.

14

In line 44, delete “(8)” and insert “(9)” and delete “(7)” and insert “(8)”.

15

On page 3, line 3, delete “(9)” and insert “(10)”.

16

In line 6, delete “(10)” and insert “(11)”.

17

In line 9, delete “(11)” and insert “(12)”.

18

In line 14, delete “(12)” and insert “(13)”.

19

After line 18, insert:

20

“SECTION 3. ORS 90.680 is amended to read:

21

“90.680. (1) As used in this section, ‘consignment’ means an agreement in

22

which a tenant authorizes a landlord to sell a manufactured dwelling or

23

floating home on behalf of the tenant who owns the dwelling or home in a

24

facility that is owned by the landlord and for which the landlord receives

25

compensation.

26

“(2) A landlord may not deny any manufactured dwelling or floating home

27

space tenant the right to sell a manufactured dwelling or floating home on

28

a rented space or require the tenant to remove the dwelling or home from

29

the space solely on the basis of the sale.

30

“(3) A landlord may not require, as a condition of a tenant’s occupancy,
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2
3

consignment of the tenant’s manufactured dwelling or floating home.
“(4)(a) A landlord may sell a tenant’s manufactured dwelling or floating
home on consignment only if:

4

“(A) The sale involves a dwelling in a facility and the landlord is licensed

5

to sell dwellings under ORS 446.661 to 446.756. The license may be held by

6

a person that differs from the person that owns the facility and is the land-

7

lord, if there is common ownership between the two.

8
9
10
11

“(B) The landlord and tenant first enter into a written consignment contract that specifies at a minimum:
“(i) The duration of the contract, which, unless extended in writing, may
not exceed 180 days;

12

“(ii) The estimated square footage of the dwelling or home, and the make,

13

model, year, vehicle identification number and license plate number, if

14

known;

15

“(iii) The price offered for sale of the dwelling or home;

16

“(iv) Whether lender financing is permitted and the amount, if any, of the

17
18
19

earnest money deposit;
“(v) Whether the transaction is intended to be closed through a statelicensed escrow;

20

“(vi) All liens, taxes and other charges known to be in existence against

21

the dwelling or home that must be removed before the tenant can convey

22

marketable title to a prospective buyer;

23

“(vii) The method of marketing the sale of a dwelling or home to the

24

public, such as signs posted at the facility or through advertisements posted

25

on the Internet or published in newspapers or in other publications;

26

“(viii) The form and amount of compensation to the landlord, such as a

27

fixed fee, a percentage of the gross sale price or another similar arrange-

28

ment. If the form of compensation is a fixed fee, the contract shall state the

29

amount; and

30

“(ix) For the purpose of determining the net sale proceeds that are paya-
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ble to the tenant, the manner and order by which the gross sale proceeds

2

will be applied to liens, taxes, actual costs of sale, landlord compensation

3

and other closing costs.

4

“(C) Within 10 days after a sale, the landlord pays to the tenant the

5

tenant’s share of the sale proceeds and provides to the tenant a written ac-

6

counting for the sale proceeds.

7

“(b) The landlord may not exact a commission or fee, however designated,

8

or retain a portion of any sale proceeds for the sale of a manufactured

9

dwelling or floating home on a rented space unless the landlord has acted

10

as representative for the seller pursuant to a written consignment contract.

11

“(5)(a) The landlord may not deny the tenant the right to place a ‘for

12

sale’ sign on or in a manufactured dwelling or floating home owned by the

13

tenant. The size, placement and character of such signs shall be subject to

14

reasonable rules of the landlord.

15

“(b) If the landlord advertises a manufactured dwelling or floating home

16

for sale within the facility, the tenant may advertise the sale of the tenant’s

17

dwelling or home by posting a sign in a similar manner and similar location.

18

“(6) A landlord may not knowingly make false statements to a prospective

19

purchaser about the quality of a tenant’s manufactured dwelling or floating

20

home.

21

“(7) Nothing in this section prevents a landlord from selling to a pro-

22

spective purchaser a manufactured dwelling or floating home owned by the

23

landlord at a price or on terms, including space rent, that are more favorable

24

than the price and terms offered for dwellings or homes that are for sale by

25

a tenant.

26

“(8) If the prospective purchaser of a manufactured dwelling or floating

27

home desires to leave the dwelling or home on the rented space and become

28

a tenant, the landlord may require in the rental agreement:

29

“(a) Except when a termination or abandonment occurs, that a tenant

30

give not more than 10 days’ notice in writing prior to the sale of the dwelling
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or home on a rented space;

2

“(b) That prior to the sale, the prospective purchaser submit to the land-

3

lord a complete and accurate written application for occupancy of the

4

dwelling or home as a tenant after the sale is finalized and that a prospective

5

purchaser may not occupy the dwelling or home until after the prospective

6

purchaser is accepted by the landlord as a tenant;

7

“(c) That a tenant give notice to any lienholder, prospective purchaser

8

or person licensed to sell dwellings or homes of the requirements of para-

9

graphs (b) and (d) of this subsection, the location of all properly functioning

10

smoke alarms and any other rules and regulations of the facility such as

11

those described in ORS 90.510 (5)(b), (f), (g), (i) and (j); and

12

“(d) If the sale is not by a lienholder, that the prospective purchaser pay

13

in full all rents, fees, deposits or charges owed by the tenant as authorized

14

under ORS 90.140 and the rental agreement, prior to the landlord’s accept-

15

ance of the prospective purchaser as a tenant.

16

“(9)(a) If a landlord requires a prospective purchaser to submit an appli-

17

cation for occupancy as a tenant under subsection (8) of this section, the

18

landlord shall provide, upon request from the purchaser, a copy of the ap-

19

plication. At the time that the landlord gives the prospective purchaser an

20

application the landlord shall also give the prospective purchaser:

21

“(A) Copies of the statement of policy, the rental agreement and the fa-

22

cility rules and regulations, including any conditions imposed on a subse-

23

quent sale, all as provided by ORS 90.510[.];

24
25
26
27

“(B) Copies of any outstanding notices given to the tenant under
ORS 90.632;
“(C) A list of any disrepair or deterioration of the manufactured
dwelling or floating home;

28

“(D) A list of any failures to maintain the space or to comply with

29

any other provisions of the rental agreement, including aesthetic or

30

cosmetic improvements; and
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“(E) A statement that the landlord may require a prospective pur-

2

chaser to complete repairs, maintenance and improvements as de-

3

scribed in the notices and lists provided under subparagraphs (B) to

4

(D) of this paragraph.

5

“(b) The terms of the statement, rental agreement and rules and regu-

6

lations need not be the same as those in the selling tenant’s statement, rental

7

agreement and rules and regulations.

8
9
10
11
12
13

“(c) Consistent with ORS 90.305 (4)(b), a landlord may require a prospective purchaser to pay a reasonable copying charge for the documents.
“(d) If a prospective purchaser agrees, a landlord may provide the documents in an electronic format.
“(10) The following apply if a landlord receives an application for tenancy
from a prospective purchaser under subsection (8) of this section:

14

“(a) The landlord shall accept or reject the prospective purchaser’s ap-

15

plication within seven days following the day the landlord receives a com-

16

plete and accurate written application. An application is not complete until

17

the prospective purchaser pays any required applicant screening charge and

18

provides the landlord with all information and documentation, including any

19

financial data and references, required by the landlord pursuant to ORS

20

90.510 (5)(i). The landlord and the prospective purchaser may agree to a

21

longer time period for the landlord to evaluate the prospective purchaser’s

22

application or to allow the prospective purchaser to address any failure to

23

meet the landlord’s screening or admission criteria. If a tenant has not pre-

24

viously given the landlord the 10 days’ notice required under subsection

25

(8)(a) of this section, the period provided for the landlord to accept or reject

26

a complete and accurate written application is extended to 10 days.

27

“(b) When a landlord considers an application for tenancy from a pro-

28

spective purchaser of a dwelling or home from a tenant, the landlord shall

29

apply to the prospective purchaser credit and conduct screening criteria that

30

are substantially similar to the credit and conduct screening criteria the
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landlord applies to a prospective purchaser of a dwelling or home from the

2

landlord.

3

“(c) The landlord may not unreasonably reject a prospective purchaser

4

as a tenant. Reasonable cause for rejection includes, but is not limited to,

5

failure of the prospective purchaser to meet the landlord’s conditions for

6

approval as provided in ORS 90.510 (5)(i) or failure of the prospective

7

purchaser’s references to respond to the landlord’s timely request for verifi-

8

cation within the time allowed for acceptance or rejection under paragraph

9

(a) of this subsection. Except as provided in paragraph (d) of this subsection,

10

the landlord shall furnish to the seller and purchaser a written statement

11

of the reasons for the rejection.

12

“(d) If a rejection under paragraph (c) of this subsection is based upon a

13

consumer report, as defined in 15 U.S.C. 1681a for purposes of the federal

14

Fair Credit Reporting Act, the landlord may not disclose the contents of the

15

report to anyone other than the purchaser. The landlord shall disclose to the

16

seller in writing that the rejection is based upon information contained

17

within a consumer report and that the landlord may not disclose the infor-

18

mation within the report.

19

“(11) The following apply if a landlord does not require a prospective

20

purchaser to submit an application for occupancy as a tenant under sub-

21

section (8) of this section or if the landlord does not accept or reject the

22

prospective purchaser as a tenant within the time required under subsection

23

(10) of this section:

24

“(a) The landlord waives any right to bring an action against the tenant

25

under the rental agreement for breach of the landlord’s right to establish

26

conditions upon and approve a prospective purchaser of the tenant’s dwelling

27

or home;

28

“(b) The prospective purchaser, upon completion of the sale, may occupy

29

the dwelling or home as a tenant under the same conditions and terms as the

30

tenant who sold the dwelling or home; and
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“(c) If the prospective purchaser becomes a new tenant, the landlord may

2

impose conditions or terms on the tenancy that are inconsistent with the

3

terms and conditions of the seller’s rental agreement only if the new tenant

4

agrees in writing.

5

“(12) A landlord may not, because of the age, size, style or original con-

6

struction material of the dwelling or home or because the dwelling or home

7

was built prior to adoption of the National Manufactured Housing Con-

8

struction and Safety Standards Act of 1974 (42 U.S.C. 5403), in compliance

9

with the standards of that Act in effect at that time or in compliance with

10
11
12

the state building code as defined in ORS 455.010:
“(a) Reject an application for tenancy from a prospective purchaser of an
existing dwelling or home on a rented space within a facility; or

13

“(b) Require a prospective purchaser of an existing dwelling or home on

14

a rented space within a facility to remove the dwelling or home from the

15

rented space.

16

“(13) A tenant who has received a notice pursuant to ORS 90.632 may sell

17

the tenant’s dwelling or home in compliance with this section during the

18

notice period. The tenant shall provide a prospective purchaser with a copy

19

of any outstanding notice given [pursuant] to the tenant under ORS 90.632

20

prior to a sale. [The landlord may also give any prospective purchaser a copy

21

of any such notice. The landlord may require as a condition of tenancy that

22

a prospective purchaser who desires to leave the dwelling or home on the

23

rented space and become a tenant must comply with the notice within the no-

24

tice period consistent with ORS 90.632.] If the tenancy has been terminated

25

pursuant to ORS 90.632, or the notice period provided in ORS 90.632 has ex-

26

pired without a correction of cause or extension of time to correct, a pro-

27

spective purchaser does not have a right to leave the dwelling or home on

28

the rented space and become a tenant.

29
30

“ (14) The following applies to a landlord that accepts a prospective
purchaser as a tenant under subsection (10) of this section:
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“(a) Notwithstanding any waiver given by the landlord to the pre-

2

vious tenant, the landlord may require the new tenant to complete the

3

repairs, maintenance and improvements described in the notices pro-

4

vided under subsection (9)(a)(B) to (D) of this section.

5

“(b) Notwithstanding ORS 90.412, if the new tenant fails to complete

6

the repairs, maintenance and improvements described in the notices

7

provided under subsection (9)(a)(B) to (D) of this section within six

8

months after the tenancy begins, the landlord may terminate the

9

tenancy by giving the new tenant the notice required under ORS 90.630

10

or 90.632.

11

“[(14)] (15) Except as provided by subsection (13) of this section, after a

12

tenancy has ended and during the period provided by ORS 90.675 (6) and (8),

13

a former tenant retains the right to sell the tenant’s dwelling or home to a

14

purchaser who wishes to leave the dwelling or home on the rented space and

15

become a tenant as provided by this section, if the former tenant makes

16

timely periodic payment of all storage charges as provided by ORS 90.675

17

(7)(b), maintains the dwelling or home and the rented space on which it is

18

stored and enters the premises only with the written permission of the

19

landlord. Payment of the storage charges or maintenance of the dwelling or

20

home and the space does not create or reinstate a tenancy or create a waiver

21

pursuant to ORS 90.412 or 90.417. A former tenant may not enter the prem-

22

ises without the written permission of the landlord, including entry to

23

maintain the dwelling or home or the space or to facilitate a sale.

24

“[(15)] (16) A landlord or tenant who sells a manufactured dwelling or

25

floating home shall deliver title to the dwelling or home to the purchaser

26

within 25 business days after completion of the sale. If the sale by contract

27

requires future payments, the landlord or tenant shall notify the county that

28

the purchaser is responsible for property tax payments.”.

29

In line 19, delete “3” and insert “4”.

30

On page 4, line 40, restore the bracketed material and delete the boldfaced
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material.

2

On page 5, line 23, delete “4” and insert “5” and delete “ORS 90.505 and

3

90.632 by sections 1 and 2” and insert “ORS 90.505, 90.632 and 90.680 by

4

sections 1, 2 and 3”.

5

In line 29, delete “5” and insert “6”.

6
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79th OREGON LEGISLATIVE ASSEMBLY--2017 Regular Session

House Bill 2008
Sponsored by Representatives MARSH, FAHEY

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure as introduced.

Requires landlord of manufactured dwelling park to pay tenant necessary relocation costs or
applicable manufactured dwelling park closure penalty, as determined by Office of Manufactured
Dwelling Park Community Relations, upon closure of park to convert to other use.
Requires owner of manufactured dwelling park to give notice of final sale to office upon sale
of park.
Prohibits landlord from terminating without cause, unless under certain circumstances with 90
days’ written notice, month-to-month tenancy consisting of rental of manufactured dwelling of floating home owned by landlord on space in facility.
Requires fixed term tenancy consisting of rental of manufactured dwelling or floating home
owned by landlord on space in facility to become month-to-month tenancy upon reaching specific end
date, unless tenant elects to renew or terminate tenancy. Requires landlord to make tenant offer to
renew fixed term tenancy.
Requires office to produce materials to inform tenants of rights and adopt rules to require
landlords to post materials in manufactured dwelling park public spaces.
Directs office to establish and administer landlord-tenant dispute resolution program. Requires
office to submit annual report on progress of program to interim committees of Legislative Assembly
related to housing and human services for five years.
Authorizes office to impose penalties for violations of landlord-tenant law against landlords of
manufactured dwelling parks.
Declares emergency, effective on passage.
1

A BILL FOR AN ACT

2

Relating to manufactured dwellings; creating new provisions; amending ORS 90.643, 90.645, 90.660,

3
4
5

90.842, 90.844, 90.846 and 446.543; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:
SECTION 1. ORS 90.645 is amended to read:

6

90.645. (1)(a) If a manufactured dwelling park, or a portion of the park that includes the space

7

for a manufactured dwelling, is to be closed and the land or leasehold converted to a use other than

8

as a manufactured dwelling park, and the closure is not required by the exercise of eminent domain

9

or by order of federal, state or local agencies, the landlord may terminate a month-to-month or fixed

10
11
12
13
14
15
16
17
18

term rental agreement for a manufactured dwelling park space:
[(a)] (A) By giving the tenant not less than 365 days’ notice in writing before the date designated in the notice for termination; and
[(b)] (B) By paying a tenant, for each space for which a rental agreement is terminated, [one of
the following amounts:] the greater of either:
(i) The applicable manufactured dwelling park closure penalty, as determined by the Office of Manufactured Dwelling Park Community Relations; or
(ii) The necessary relocation costs incurred by a tenant that elects to relocate the manufactured dwelling, not to exceed $20,000.

19

[(A) $5,000 if the manufactured dwelling is a single-wide dwelling;]

20

[(B) $7,000 if the manufactured dwelling is a double-wide dwelling; or]

21

[(C) $9,000 if the manufactured dwelling is a triple-wide or larger dwelling.]

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type.
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(b) This subsection does not prohibit or limit a local government from enacting and en-

2

forcing an ordinance or resolution that requires a landlord of a manufactured dwelling park

3

located within the jurisdiction of the local government to pay penalties or relocation costs

4

to tenants in addition to, and not in lieu of, the payments to tenants required under para-

5

graph (a) of this subsection.

6

(2) Notwithstanding subsection (1)(a) of this section, if a landlord closes a manufactured dwell-

7

ing park under this section as a result of converting the park to a subdivision under ORS 92.830 to

8

92.845, the landlord:

9
10
11
12
13
14

(a) May terminate a rental agreement by giving the tenant not less than 180 days’ notice in
writing before the date designated in the notice for termination.
(b) Is not required to make a payment under subsection [(1)(b)] (1)(a)(B) of this section to a
tenant who:
(A) Buys the space or lot on which the tenant’s manufactured dwelling is located and does not
move the dwelling; or

15

(B) Sells the manufactured dwelling to a person who buys the space or lot.

16

(3) A notice given under subsection (1) or (2) of this section shall, at a minimum:

17

(a) State that the landlord is closing the park, or a portion of the park, and converting the land

18

or leasehold to a different use;

19

(b) Designate the date of closure; and

20

(c) Include the tax credit notice described in ORS 90.650.

21

[(4) Except as provided in subsections (2) and (5) of this section, the landlord must pay a tenant

22

the full amount required under subsection (1)(b) of this section regardless of whether the tenant relo-

23

cates or abandons the manufactured dwelling. The landlord shall pay at least one-half of the payment

24

amount to the tenant within seven days after receiving from the tenant the notice described in sub-

25

section (5)(a) of this section. The landlord shall pay the remaining amount no later than seven days

26

after the tenant ceases to occupy the space.]

27
28
29

(4) Except as provided in subsections (2) and (5) of this section, the landlord shall pay:
(a) The full amount required under subsection (1)(a)(B)(i) of this section no later than
seven days after the tenant ceases to occupy the space; or

30

(b) The full amount required under subsection (1)(a)(B)(ii) of this section within seven

31

days after receiving from the tenant a copy of records of the completed relocation sufficient

32

to prove the amount of necessary relocation costs incurred by tenant.

33

(5) Notwithstanding subsection (1)(a) of this section:

34

(a) A landlord is not required to make a payment to a tenant as provided in subsection (1) of

35

this section unless the tenant gives the landlord not less than 30 days’ and not more than 60 days’

36

written notice of the date within the 365-day period on which the tenant will cease tenancy, whether

37

by relocation or abandonment of the manufactured dwelling.

38

(b) If the manufactured dwelling is abandoned:

39

(A) The landlord may condition the payment required by subsection (1)(a)(B) of this section

40
41
42
43
44
45

upon the tenant waiving any right to receive payment under ORS 90.425 or 90.675.
(B) The landlord may not charge the tenant to store, sell or dispose of the abandoned manufactured dwelling.
(6)(a) A landlord may not charge a tenant any penalty, fee or unaccrued rent for moving out of
the manufactured dwelling park prior to the end of the 365-day notice period.
(b) A landlord may charge a tenant for rent for any period during which the tenant occupies the
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space and may deduct from the payment amount required by subsection (1) of this section any un-

2

paid moneys owed by the tenant to the landlord.

3
4

(7) A landlord may not increase the rent for a manufactured dwelling park space after giving a
notice of termination under this section to the tenant of the space.

5

(8) This section does not limit a landlord’s right to terminate a tenancy for nonpayment of rent

6

under ORS 90.394 or for other cause under ORS 90.380 (5)(b), 90.396, 90.398 or 90.632 by complying

7

with ORS 105.105 to 105.168.

8

(9) If a landlord is required to close a manufactured dwelling park by the exercise of eminent

9

domain or by order of a federal, state or local agency, the landlord shall notify the park tenants no

10

later than 15 days after the landlord receives notice of the exercise of eminent domain or of the

11

agency order. The notice to the tenants shall be in writing, designate the date of closure, state the

12

reason for the closure, describe the tax credit available under section 17, chapter 906, Oregon Laws

13

2007, and any government relocation benefits known by the landlord to be available to the tenants

14

and comply with any additional content requirements under ORS 90.650.

15
16
17

(10) As used in this section:
(a) “Install” includes assembling the manufactured dwelling, securing the manufactured
dwelling to a foundation and connecting the manufactured dwelling to utility services.

18

(b) “Necessary relocation costs” includes the total costs associated with repairing the

19

manufactured dwelling as needed to move the manufactured dwelling to the tenant’s new

20

space, hiring a service to move and install the manufactured dwelling at the tenant’s new

21

space and any insurance or permits required to complete the move and installation.

22
23

SECTION 2. ORS 90.645, as amended by section 2a, chapter 906, Oregon Laws 2007, is amended
to read:

24

90.645. (1)(a) If a manufactured dwelling park, or a portion of the park that includes the space

25

for a manufactured dwelling, is to be closed and the land or leasehold converted to a use other than

26

as a manufactured dwelling park, and the closure is not required by the exercise of eminent domain

27

or by order of federal, state or local agencies, the landlord may terminate a month-to-month or fixed

28

term rental agreement for a manufactured dwelling park space:

29
30
31
32
33
34
35
36

[(a)] (A) By giving the tenant not less than 365 days’ notice in writing before the date designated in the notice for termination; and
[(b)] (B) By paying a tenant, for each space for which a rental agreement is terminated, [one of
the following amounts:] the greater of either:
(i) The applicable manufactured dwelling park closure penalty, as determined by the Office of Manufactured Dwelling Park Community Relations; or
(ii) The necessary relocation costs incurred by a tenant that elected to relocate the
manufactured dwelling, not to exceed $20,000.

37

[(A) $5,000 if the manufactured dwelling is a single-wide dwelling;]

38

[(B) $7,000 if the manufactured dwelling is a double-wide dwelling; or]

39

[(C) $9,000 if the manufactured dwelling is a triple-wide or larger dwelling.]

40

(b) This subsection does not prohibit or limit a local government from enacting and en-

41

forcing an ordinance or resolution that requires a landlord of a manufactured dwelling park

42

located within the jurisdiction of the local government to pay penalties or relocation costs

43

to tenants in addition to, and not in lieu of, the payments to tenants required under para-

44

graph (a) of this subsection.

45

(2) Notwithstanding subsection (1)(a) of this section, if a landlord closes a manufactured dwell-
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ing park under this section as a result of converting the park to a subdivision under ORS 92.830 to

2

92.845, the landlord:

3
4
5
6
7
8
9

(a) May terminate a rental agreement by giving the tenant not less than 180 days’ notice in
writing before the date designated in the notice for termination.
(b) Is not required to make a payment under subsection [(1)(b)] (1)(a)(B) of this section to a
tenant who:
(A) Buys the space or lot on which the tenant’s manufactured dwelling is located and does not
move the dwelling; or
(B) Sells the manufactured dwelling to a person who buys the space or lot.

10

(3) A notice given under subsection (1) or (2) of this section shall, at a minimum:

11

(a) State that the landlord is closing the park, or a portion of the park, and converting the land

12

or leasehold to a different use;

13

(b) Designate the date of closure; and

14

(c) Include the tax notice described in ORS 90.650.

15

[(4) Except as provided in subsections (2) and (5) of this section, the landlord must pay a tenant

16

the full amount required under subsection (1)(b) of this section regardless of whether the tenant relo-

17

cates or abandons the manufactured dwelling. The landlord shall pay at least one-half of the payment

18

amount to the tenant within seven days after receiving from the tenant the notice described in sub-

19

section (5)(a) of this section. The landlord shall pay the remaining amount no later than seven days

20

after the tenant ceases to occupy the space.]

21
22
23

(4) Except as provided in subsections (2) and (5) of this section, the landlord shall pay:
(a) The full amount required under subsection (1)(a)(B)(i) of this section no later than
seven days after the tenant ceases to occupy the space; or

24

(b) The full amount required under subsection (1)(a)(B)(ii) of this section within seven

25

days after receiving from the tenant a copy of records of the completed relocation sufficient

26

to prove the amount of necessary relocation costs incurred by tenant.

27

(5) Notwithstanding subsection (1)(a) of this section:

28

(a) A landlord is not required to make a payment to a tenant as provided in subsection (1) of

29

this section unless the tenant gives the landlord not less than 30 days’ and not more than 60 days’

30

written notice of the date within the 365-day period on which the tenant will cease tenancy, whether

31

by relocation or abandonment of the manufactured dwelling.

32

(b) If the manufactured dwelling is abandoned:

33

(A) The landlord may condition the payment required by subsection (1)(a)(B) of this section

34
35
36
37
38

upon the tenant waiving any right to receive payment under ORS 90.425 or 90.675.
(B) The landlord may not charge the tenant to store, sell or dispose of the abandoned manufactured dwelling.
(6)(a) A landlord may not charge a tenant any penalty, fee or unaccrued rent for moving out of
the manufactured dwelling park prior to the end of the 365-day notice period.

39

(b) A landlord may charge a tenant for rent for any period during which the tenant occupies the

40

space and may deduct from the payment amount required by subsection (1) of this section any un-

41

paid moneys owed by the tenant to the landlord.

42
43

(7) A landlord may not increase the rent for a manufactured dwelling park space after giving a
notice of termination under this section to the tenant of the space.

44

(8) This section does not limit a landlord’s right to terminate a tenancy for nonpayment of rent

45

under ORS 90.394 or for other cause under ORS 90.380 (5)(b), 90.396, 90.398 or 90.632 by complying
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with ORS 105.105 to 105.168.

2

(9) If a landlord is required to close a manufactured dwelling park by the exercise of eminent

3

domain or by order of a federal, state or local agency, the landlord shall notify the park tenants no

4

later than 15 days after the landlord receives notice of the exercise of eminent domain or of the

5

agency order. The notice to the tenants shall be in writing, designate the date of closure, state the

6

reason for the closure, describe any government relocation benefits known by the landlord to be

7

available to the tenants and comply with any additional content requirements under ORS 90.650.

8
9

(10) The Office of Manufactured Dwelling Park Community Relations shall adopt rules establishing a sample form for the notice described in subsection (3) of this section.

10

(11) As used in this section:

11

(a) “Install” includes assembling the manufactured dwelling, securing the manufactured

12

dwelling to a foundation and connecting the manufactured dwelling to utility services.

13

(b) “Necessary relocation costs” includes the total costs associated with repairing the

14

manufactured dwelling as needed to move the manufactured dwelling to the tenant’s new

15

space, hiring a service to move and install the manufactured dwelling at the tenant’s new

16

space and any insurance or permits required to complete the move and installation.

17

SECTION 3. ORS 90.842 is amended to read:

18

90.842. (1) An owner of a manufactured dwelling park shall give written notice of the owner’s

19

interest in selling the park before the owner markets the park for sale or when the owner receives

20

an offer to purchase that the owner intends to consider, whichever occurs first.

21

(2) The owner shall give the notice required by subsection (1) of this section to:

22

(a) The Office of Manufactured Dwelling Park Community Relations; and

23

[(a)] (b)(A) All tenants of the park; or

24

[(b)] (B) A tenants committee, if there is an existing committee of tenants formed for purposes

25

including the purchase of the park and with which the owner has met in the 12-month period im-

26

mediately before delivery of the notice.

27

[(3) The owner shall also give the notice required by subsection (1) of this section to the Office of

28

Manufactured Dwelling Park Community Relations of the Housing and Community Services Depart-

29

ment.]

30
31

[(4)] (3) The notice required by subsection (1) of this section must include the following information:

32

(a) The owner is considering selling the park.

33

(b) The tenants, through a tenants committee, have an opportunity to compete to purchase the

34

park.

35

(c) In order to compete to purchase the park, within 10 days after delivery of the notice, the

36

tenants must form or identify a single tenants committee for the purpose of purchasing the park and

37

notify the owner in writing of:

38

(A) The tenants’ interest in competing to purchase the park; and

39

(B) The name and contact information of the representative of the tenants committee with whom

40
41
42

the owner may communicate about the purchase.
(d) The representative of the tenants committee may request financial information described in
ORS 90.844 (2) from the owner within the 10-day period.

43

(e) Information about purchasing a manufactured dwelling park is available from the Office of

44

Manufactured Dwelling Park Community Relations [of the Housing and Community Services Depart-

45

ment].
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(4) In addition to providing notice as required by subsection (1) of this section, upon sale

2

of a manufactured dwelling park, the owner shall give notice of final sale to the Office of

3

Manufactured Dwelling Park Community Relations stating:

4

(a) The number of vacant spaces and homes in the manufactured dwelling park;

5

(b) The final sale price of the manufactured dwelling park;

6

(c) The date the sale becomes final; and

7

(d) The name, address and telephone number of the purchaser.

8
9

SECTION 4. Sections 5 to 8 of this 2017 Act are added to and made a part of ORS 90.505
to 90.850.

10

SECTION 5. (1) If a month-to-month tenancy consists of a manufactured dwelling or

11

floating home that is owned by the landlord and situated on a space in a facility, at any time

12

during the tenancy:

13

(a) The tenant may terminate the tenancy by giving the landlord notice in writing not

14

less than 30 days prior to the date designated in the notice for the termination of the

15

tenancy.

16

(b) The landlord may terminate the tenancy only:

17

(A) For cause and with notice as described in ORS 86.782 (6)(c), 90.392, 90.394, 90.396,

18
19
20
21

90.398, 90.405, 90.440 or 90.445; or
(B) Under an exception and with notice as described in subsection (3) of this section.
(2) If a fixed term tenancy consists of a manufactured dwelling or floating home that is
owned by the landlord and situated on a space in a facility:

22

(a) Upon reaching the specified ending date for the fixed term, unless the tenant gives

23

notice to renew or terminate the tenancy, the tenancy shall become a month-to-month

24

tenancy without requiring further notice.

25

(b) Not less than 90 days prior to the specified ending date for the fixed term, the land-

26

lord shall make the tenant an offer in writing to renew the tenancy for a fixed term that is

27

at least equal in duration to the existing fixed term. The tenant may renew the tenancy by

28

giving the landlord notice in writing not less than 30 days prior to the specified ending date

29

for the fixed term.

30

(c) At any time during the fixed term, the tenant may terminate the tenancy without

31

cause by giving the landlord notice in writing not less than 30 days prior to the specified

32

ending date for the fixed term or, if the tenancy has become a month-to-month tenancy un-

33

der paragraph (a) of this subsection, not less than 30 days prior to the date designated in the

34

notice for the termination of the tenancy.

35

(3) The landlord may terminate a month-to-month tenancy under subsection (1)(b)(B) of

36

this section at any time during the tenancy by giving the tenant notice in writing not less

37

than 90 days prior to the date designated in the notice for the termination of the tenancy if:

38

(a) The property is scheduled to undergo repairs or renovations that will cause the

39

manufactured dwelling or floating home to be unhabitable, as described in ORS 90.320, such

40

that the manufactured dwelling or floating home will be unsafe or unfit to occupy;

41
42

(b) The landlord intends in good faith to demolish or remove the manufactured dwelling
or floating home within a reasonable time;

43

(c) The manufactured dwelling or floating home is not in a habitable condition, as de-

44

scribed in ORS 90.320, such that the manufactured dwelling or floating home is unsafe or

45

unfit to occupy, and the landlord intends in good faith to undertake repairs within a rea-
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sonable time to correct the condition of the manufactured dwelling or floating home;

2

(d) The landlord has:

3

(A) Accepted an offer to purchase the manufactured dwelling or floating home separately

4

from any other manufactured dwelling or floating home from a person who intends in good

5

faith to occupy the manufactured dwelling or floating home as the person’s primary resi-

6

dence; and

7

(B) Provided the notice, and written evidence of the offer to purchase the manufactured

8

dwelling or floating home, to the tenant not more than 120 days after accepting the offer to

9

purchase; or

10

(e) The landlord:

11

(A) Intends in good faith for the landlord or a member of the landlord’s immediate family

12

to occupy the manufactured dwelling or floating home as a primary residence; and

13

(B) Does not own a comparable manufactured dwelling or floating home in the same fa-

14

cility that is available for occupancy at the same time as the tenant receives notice to ter-

15

minate the tenancy.

16

(4) A landlord that terminates a tenancy under an exception described in subsection (3)

17

of this section shall state in the notice given to terminate the tenancy the exception under

18

which the tenancy is terminated.

19
20

(5) The provisions of this section do not apply to a tenancy that consists of a recreational
vehicle that is owned by the landlord and situated on a space in a facility.

21

SECTION 6. (1) The Office of Manufactured Dwelling Park Community Relations shall

22

produce materials, including notices for posting in public spaces of manufactured dwelling

23

parks, to:

24
25
26
27
28
29

(a) Inform tenants of manufactured dwelling parks of their rights under ORS 90.100 to
90.465 and 90.505 to 90.850;
(b) Provide a toll free number and website where tenants can access additional information; and
(c) Provide instructions for a tenant to file a complaint with the office if the tenant believes that a violation has occurred.

30

(2) The office shall:

31

(a) Distribute the materials produced pursuant to subsection (1) of this section to all

32

manufactured dwelling parks in this state;

33

(b) Adopt requirements for landlords of manufactured dwelling parks to post the notices

34

in visible, public locations throughout the manufactured dwelling park and distribute any

35

other materials to tenants within a reasonable period of time, as determined by the office

36

by rule; and

37
38

(c) Verify landlord compliance with the requirements adopted under paragraph (b) of this
subsection through visual inspection by a representative of the office.

39

(3)(a) In addition to any other liability or penalty provided by law, the office may impose

40

a civil penalty against a landlord for failure to comply with a notice requirement adopted by

41

the office pursuant to subsection (2)(b) of this section, not to exceed $10,000 per violation.

42
43
44
45

(b) The office shall determine by rule the amount of the civil penalty authorized by paragraph (a) of this subsection.
(c) A civil penalty under this section must be imposed in the manner provided by ORS
183.745.

[7]

Real Estate and Land Use Spring Forum 2017

Part 3: 1B–39

Chapter 1B—The Rental Housing Crisis: Proposed State Legislation
HB 2008
1
2

(d) The office shall use all penalties recovered under this section to fund the dispute resolution program established under section 7 of this 2017 Act.

3

SECTION 7. (1) In addition to and not in lieu of the dispute resolution procedures pro-

4

vided by ORS 105.138 and 446.515 to 446.547, the Office of Manufactured Dwelling Park Com-

5

munity Relations shall establish and administer a landlord-tenant dispute resolution program

6

to provide manufactured dwelling park tenants and landlords with an efficient process to

7

resolve disputes arising from alleged violations of ORS 90.100 to 90.465 and 90.505 to 90.850.

8

(2) The program shall include procedures to:

9

(a) Conduct investigations;

10

(b) Determine whether a violation has occurred;

11

(c) Impose penalties pursuant to section 8 of this 2017 Act in response to a determination

12

that a violation has occurred; and

13

(d) Perform any other activities necessary to administer the dispute resolution program.

14

(3) The office shall adopt rules to implement and administer the program.

15

SECTION 8. In addition to any other liability or penalty provided by law, the Office of

16

Manufactured Dwelling Park Community Relations may impose civil penalties against an

17

owner of a manufactured dwelling park for a violation of any provision of ORS 90.100 to

18

90.465 or 90.505 to 90.850, not to exceed $10,000 per violation.

19
20
21
22
23

SECTION 9. ORS 446.543 is amended to read:
446.543. (1) An Office of Manufactured Dwelling Park Community Relations is established in the
Housing and Community Services Department.
(2) The Director of the Housing and Community Services Department shall, through the use of
office personnel or by other means:

24

(a) Undertake, participate in or cooperate with persons and agencies in such conferences, in-

25

quiries, meetings or studies as might lead to improvements in manufactured dwelling park landlord

26

and tenant relationships;

27
28
29
30
31
32

(b) Develop and implement a centralized resource referral program for tenants and landlords to
encourage the voluntary resolution of disputes;
(c) Maintain a current list of manufactured dwelling parks in the state, indicating the total
number of spaces;
(d) Maintain a database of complaints filed against manufactured dwelling parks in the
state, including:

33

(A) A list of complaints received against each manufactured dwelling park;

34

(B) The alleged violation for each complaint; and

35

(C) The dispute resolution or other outcome of each complaint;

36
37

[(d)] (e) Not be directly affiliated[, currently or previously,] in any way with a manufactured
dwelling park within the preceding two years; and

38

[(e)] (f) Take other actions or perform such other duties as the director deems necessary or

39

appropriate, including but not limited to coordinating or conducting tenant resource fairs, providing

40

tenant counseling and service referrals related to park closures and providing outreach services to

41

educate tenants regarding tenant rights and responsibilities and the availability of services.

42
43

(3) The office shall adopt rules to administer ORS 90.645 and 90.655 and sections 6, 7 and 8
of this 2017 Act.

44

SECTION 10. ORS 90.643 is amended to read:

45

90.643. (1) A manufactured dwelling park may be converted to a planned community subdivision
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of manufactured dwellings pursuant to ORS 92.830 to 92.845. When a manufactured dwelling park is

2

converted pursuant to ORS 92.830 to 92.845:

3

(a) Conversion does not require closure of the park pursuant to ORS 90.645 or termination of

4

any tenancy on any space in the park or any lot in the planned community subdivision of manufac-

5

tured dwellings.

6

(b) After approval of the tentative plan under ORS 92.830 to 92.845, the manufactured dwelling

7

park ceases to exist, notwithstanding the possibility that four or more lots in the planned community

8

subdivision may be available for rent.

9
10
11
12
13

(2) If a park is converted to a subdivision under ORS 92.830 to 92.845, and the landlord closes
the park as a result of the conversion, ORS 90.645 applies to the closure.
(3) If a park is converted to a subdivision under ORS 92.830 to 92.845, but the landlord does not
close the park as a result of the conversion:
(a) A tenant who does not buy the space occupied by the tenant’s manufactured dwelling may

14

terminate the tenancy and move.

15

required by ORS 92.839 and before the expiration of the 60-day period described in ORS 92.840 (2),

If the tenant terminates the tenancy after receiving the notice

16

the landlord shall pay the tenant as provided in ORS 90.645 [(1)(b)] (1)(a)(B)(i).

17

(b) If the landlord and the tenant continue the tenancy on the lot created in the planned com-

18

munity subdivision, the tenancy is governed by ORS 90.100 to 90.465, except that the following pro-

19

visions apply and, in the case of a conflict, control:

20

(A) ORS 90.510 (4) to (7) applies to a rental agreement and rules and regulations concerning the

21

use and occupancy of the subdivision lot until the declarant turns over administrative control of the

22

planned community subdivision of manufactured dwellings to a homeowners association pursuant to

23

ORS 94.600 and 94.604 to 94.621. The landlord shall provide each tenant with a copy of the bylaws,

24

rules and regulations of the homeowners association at least 60 days before the turnover meeting

25

described in ORS 94.609.

26

(B) ORS 90.530 applies regarding pets.

27

(C) ORS 90.545 applies regarding the extension of a fixed term tenancy.

28

(D) ORS 90.600 (1) to (4) applies to an increase in rent.

29

(E) ORS 90.620 applies to a termination by a tenant.

30

(F) ORS 90.630 applies to a termination by a landlord for cause. However, the sale of a lot in

31

the planned community subdivision occupied by a tenant to someone other than the tenant is a good

32

cause for termination under ORS 90.630 that the tenant cannot cure or correct and for which the

33

landlord must give written notice of termination that states the cause of termination at least 180

34

days before termination.

35
36
37

(G) ORS 90.632 applies to a termination of tenancy by a landlord due to the physical condition
of the manufactured dwelling.
(H) ORS 90.634 applies to a lien for manufactured dwelling unit rent.

38

(I) ORS 90.680 applies to the sale of a manufactured dwelling occupying a lot in the planned

39

community subdivision. If the intention of the buyer of the manufactured dwelling is to leave the

40

dwelling on the lot, the landlord may reject the buyer as a tenant if the buyer does not buy the lot

41

also.

42
43

(J) ORS 90.710 applies to a cause of action for a violation of ORS 90.510 (4) to (7), 90.630, 90.680
or 90.765.

44

(K) ORS 90.725 applies to landlord access to a rented lot in a planned community subdivision.

45

(L) ORS 90.730 (2), (3), (4) and (7) apply to the duty of a landlord to maintain a rented lot in a
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habitable condition.

2

(M) ORS 90.750 applies to the right of a tenant to assemble or canvass.

3

(N) ORS 90.755 applies to the right of a tenant to speak on political issues and to post political

4

signs.
(O) ORS 90.765 applies to retaliatory conduct by a landlord.

5
6

(P) ORS 90.771 applies to the confidentiality of information provided to the Office of Manufac-

7

tured Dwelling Park Community Relations of the Housing and Community Services Department

8

about disputes.
SECTION 11. ORS 90.660 is amended to read:

9
10

90.660. Except as provided in ORS 90.645 (1)(b), a local government may not enforce an ordi-

11

nance, rule or other local law regulating manufactured dwelling park closures or partial closures

12

adopted by the local government on or after July 1, 2007, or amended on or after January 1, 2010.

13

An ordinance, rule or other local law regulating manufactured dwelling park closures or partial

14

closures may not be applied to reduce the rights provided to a park tenant under ORS 90.645 or

15

90.655.

16

SECTION 12. ORS 90.844 is amended to read:

17

90.844. (1) Within 10 days after delivery of the notice described in ORS 90.842 (1), if the tenants

18

choose to compete to purchase the manufactured dwelling park in which the tenants reside, the

19

tenants must notify the owner in writing of:

20

(a) The tenants’ interest in competing to purchase the park;

21

(b) The formation or identification of a single tenants committee formed for the purpose of pur-

22

chasing the park; and
(c) The name and contact information of the representative of the tenants committee with whom

23
24

the owner may communicate about the purchase.

25

(2) During the 10-day period, in order to perform a due diligence evaluation of the opportunity

26

to compete to purchase the park, the representative of the tenants committee may make a written

27

request for the kind of financial information that a seller of a park would customarily provide to a

28

prospective purchaser.

29

(3) Of the financial information described in subsection (2) of this section, the owner shall pro-

30

vide the following information within seven days after delivery of the request by the tenants com-

31

mittee for the information:

32

(a) The asking price, if any, for the park;

33

(b) The total income collected from the park and related profit centers, including storage and

34

laundry, in the 12-month period immediately before delivery of the notice required by ORS 90.842

35

(1);

36
37
38
39

(c) The cost of all utilities for the park that were paid by the owner in the 12-month period
immediately before delivery of the notice required by ORS 90.842 (1);
(d) The annual cost of all insurance policies for the park that were paid by the owner, as shown
by the most recent premium;

40

(e) The number of homes in the park owned by the owner; and

41

(f) The number of vacant spaces and homes in the park.

42

(4) The owner may:

43

(a) Designate all or part of the financial information provided pursuant to this section as confi-

44
45

dential.
(b) If the owner designates financial information as confidential, establish, in cooperation with
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the representative of the tenants committee, a list of persons with whom the tenants may share the

2

information, including any of the following persons that are either seeking to purchase the park on

3

behalf of the tenants committee or assisting the tenants committee in evaluating or purchasing the

4

park:

5

(A) A nonprofit organization or a housing authority.

6

(B) An attorney or other licensed professional or adviser.

7

(C) A financial institution.

8

(c) Require that persons authorized to receive the confidential information:

9

(A) Sign a confidentiality agreement before receiving the information;

10

(B) Refrain from copying any of the information; and

11

(C) Return the information to the owner when the negotiations to purchase the park are com-

12

pleted or terminated.

13

(5) Within 15 days after delivery of the financial information described in subsection (3) of this

14

section, or within 15 days after the end of the 10-day period described in subsection (1) of this sec-

15

tion when the representative of the tenants committee does not request financial information under

16

subsection (2) of this section, if the tenants choose to continue competing to purchase the park, the

17

tenants committee must:

18

(a) Form a corporate entity under ORS chapter 60, 62 or 65 that is legally capable of purchasing

19

real property or associate with a nonprofit corporation or housing authority that is legally capable

20

of purchasing real property or that is advising the tenants about purchasing the park in which the

21

tenants reside.

22

(b) Submit to the owner a written offer to purchase the park, in the form of a proposed purchase

23

and sale agreement, and either a copy of the articles of incorporation of the corporate entity or

24

other evidence of the legal capacity of the formed or associated corporate entity to purchase real

25

property.

26
27
28
29

(6)(a) The owner may accept the offer to purchase in the tenants committee’s purchase and sale
agreement, reject the offer or submit a counteroffer.
(b) If the parties reach agreement on the purchase, the purchase and sale agreement must
specify the price, due diligence duties, schedules, timelines, conditions and any extensions.

30

(c) If the tenants do not act as required within the time periods described in this section and

31

ORS 90.842, if the tenants violate the confidentiality agreement described in this section or if the

32

parties do not reach agreement on a purchase, the owner is not obligated to take additional action

33

under ORS 90.842 to 90.850.

34

SECTION 13. ORS 90.846 is amended to read:

35

90.846. (1) During the process described in ORS 90.842 to 90.850, the parties shall act in a

36

commercially reasonable manner.

37

(2) Except as provided in ORS 90.848, before selling a manufactured dwelling park to an entity

38

that is not formed by or associated with the tenants, the owner of the park must give the notice

39

required by ORS 90.842 (1) and comply with the requirements of ORS 90.844.

40

(3) A minor error in providing the notice required by ORS 90.842 (1) or in providing the finan-

41

cial information required by ORS 90.844 does not prevent the owner from selling the park to an

42

entity that is not formed by or associated with the tenants and does not cause the owner to be liable

43

to the tenants for damages or a penalty.

44
45

(4) During the process described in ORS 90.842 to 90.850, the owner may seek, or negotiate with,
potential purchasers other than the tenants or an entity formed by or associated with the tenants.

[11]

Real Estate and Land Use Spring Forum 2017

Part 3: 1B–43

Chapter 1B—The Rental Housing Crisis: Proposed State Legislation
HB 2008
1

(5) If the owner does not comply with requirements of this section and ORS 90.842 and 90.844,

2

in a substantial way that prevents the tenants from competing to purchase the park, the tenants

3

may:

4

(a) Obtain injunctive relief to prevent a sale or transfer to an entity that is not formed by or

5

associated with the tenants when the owner has not caused an affidavit to be recorded before the

6

sale or transfer pursuant to ORS 90.850.

7
8

(b) Recover actual damages or twice the rent from the owner for each tenant, whichever is
greater.

9

(6) If a tenant misuses or discloses, in a substantial way, confidential information in violation

10

of a confidentiality agreement described in ORS 90.844, the owner may recover actual damages from

11

the tenant.

12

(7) The Office of Manufactured Dwelling Park Community Relations [of the Housing and Com-

13

munity Services Department] shall prepare and make available information for tenants about pur-

14

chasing a manufactured dwelling park.

15

SECTION 14. The Office of Manufactured Dwelling Park Community Relations shall sub-

16

mit a report, in the manner provided in ORS 192.245, on the progress of the dispute resol-

17

ution program established under section 7 of this 2017 Act to the interim committees of the

18

Legislative Assembly related to housing and human services annually for five consecutive

19

years. The office shall submit the first annual report not later than September 15, 2018.

20

SECTION 15. The amendments to ORS 90.645 and 90.842 by sections 1, 2 and 3 of this 2017

21

Act apply to manufactured dwelling park closures for which notice is given to tenants on or

22

after the effective date of this 2017 Act.

23

SECTION 16. The Office of Manufactured Dwelling Park Community Relations may im-

24

pose penalties under section 6, 7 or 8 of this 2017 Act only for violations occurring on or after

25

the effective date of this 2017 Act.

26

SECTION 17. Section 5 of this 2017 Act applies to:

27

(1) Rental agreements for fixed term tenancies entered into or renewed on or after the

28
29
30

effective date of this 2017 Act; and
(2) Rental agreements for month-to-month tenancies in effect on or after the effective
date of this 2017 Act.

31

SECTION 18. This 2017 Act being necessary for the immediate preservation of the public

32

peace, health and safety, an emergency is declared to exist, and this 2017 Act takes effect

33

on its passage.

34
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HB 2008-5
(LC 2997)
4/12/17 (EMM/ps)
Requested by Representative FAHEY

PROPOSED AMENDMENTS TO
HOUSE BILL 2008
1

On page 1 of the printed bill, line 2, after “provisions;” delete the rest

2

of the line and delete line 3 and insert “amending ORS 62.809, 62.813, 90.643

3

and 90.645; and declaring an emergency.”.

4

Delete lines 5 through 21 and delete pages 2 through 12 and insert:

5

“SECTION 1. ORS 90.645 is amended to read:

6

“90.645. (1)(a) If a manufactured dwelling park, or a portion of the park

7

that includes the space for a manufactured dwelling, is to be closed and the

8

land or leasehold converted to a use other than as a manufactured dwelling

9

park, and the closure is not required by the exercise of eminent domain or

10

by order of federal, state or local agencies, the landlord may terminate a

11

month-to-month or fixed term rental agreement for a manufactured dwelling

12

park space:

13
14
15
16
17
18
19
20
21

“[(a)] (A) By giving the tenant not less than 365 days’ notice in writing
before the date designated in the notice for termination; and
“[(b)] (B) By paying a tenant, for each space for which a rental agreement
is terminated, one of the following amounts:
“[(A)] (i) [$5,000] $6,000 if the manufactured dwelling is a single-wide
dwelling;
“[(B)] (ii) [$7,000] $8,000 if the manufactured dwelling is a double-wide
dwelling; or
“[(C)] (iii) [$9,000] $10,000 if the manufactured dwelling is a triple-wide
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or larger dwelling.

2

“ (b) The Office of Manufactured Dwelling Park Community Re-

3

lations of the Housing and Community Services Department shall es-

4

tablish by rule a process to annually recalculate the amounts described

5

in paragraph (a) of this subsection to reflect inflation.

6

“(2) Notwithstanding subsection (1) of this section, if a landlord closes a

7

manufactured dwelling park under this section as a result of converting the

8

park to a subdivision under ORS 92.830 to 92.845, the landlord:

9

“(a) May terminate a rental agreement by giving the tenant not less than

10

180 days’ notice in writing before the date designated in the notice for ter-

11

mination.

12
13
14
15
16
17
18
19
20
21

“(b) Is not required to make a payment under subsection [(1)(b)] (1) of this
section to a tenant who:
“(A) Buys the space or lot on which the tenant’s manufactured dwelling
is located and does not move the dwelling; or
“(B) Sells the manufactured dwelling to a person who buys the space or
lot.
“(3) A notice given under subsection (1) or (2) of this section shall, at a
minimum:
“(a) State that the landlord is closing the park, or a portion of the park,
and converting the land or leasehold to a different use;

22

“(b) Designate the date of closure; and

23

“(c) Include the tax credit notice described in ORS 90.650.

24

“(4) Except as provided in subsections (2) and (5) of this section, the

25

landlord must pay a tenant the full amount required under subsection

26

[(1)(b)] (1) of this section regardless of whether the tenant relocates or

27

abandons the manufactured dwelling. The landlord shall pay at least one-half

28

of the payment amount to the tenant within seven days after receiving from

29

the tenant the notice described in subsection (5)(a) of this section.

30

landlord shall pay the remaining amount no later than seven days after the
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tenant ceases to occupy the space.

2

“(5) Notwithstanding subsection (1) of this section:

3

“(a) A landlord is not required to make a payment to a tenant as provided

4

in subsection (1) of this section unless the tenant gives the landlord not less

5

than 30 days’ and not more than 60 days’ written notice of the date within

6

the 365-day period on which the tenant will cease tenancy, whether by relo-

7

cation or abandonment of the manufactured dwelling.

8

“(b) If the manufactured dwelling is abandoned:

9

“(A) The landlord may condition the payment required by subsection (1)

10

of this section upon the tenant waiving any right to receive payment under

11

ORS 90.425 or 90.675.

12
13

“(B) The landlord may not charge the tenant to store, sell or dispose of
the abandoned manufactured dwelling.

14

“(6)(a) A landlord may not charge a tenant any penalty, fee or unaccrued

15

rent for moving out of the manufactured dwelling park prior to the end of

16

the 365-day notice period.

17

“(b) A landlord may charge a tenant for rent for any period during which

18

the tenant occupies the space and may deduct from the payment amount re-

19

quired by subsection (1) of this section any unpaid moneys owed by the ten-

20

ant to the landlord.

21

“(7) A landlord may not increase the rent for a manufactured dwelling

22

park space after giving a notice of termination under this section to the

23

tenant of the space.

24

“(8) This section does not limit a landlord’s right to terminate a tenancy

25

for nonpayment of rent under ORS 90.394 or for other cause under ORS

26

90.380 (5)(b), 90.396, 90.398 or 90.632 by complying with ORS 105.105 to

27

105.168.

28

“(9) If a landlord is required to close a manufactured dwelling park by the

29

exercise of eminent domain or by order of a federal, state or local agency,

30

the landlord shall notify the park tenants no later than 15 days after the
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landlord receives notice of the exercise of eminent domain or of the agency

2

order. The notice to the tenants shall be in writing, designate the date of

3

closure, state the reason for the closure, describe the tax credit available

4

under section 17, chapter 906, Oregon Laws 2007, and any government relo-

5

cation benefits known by the landlord to be available to the tenants and

6

comply with any additional content requirements under ORS 90.650.

7
8

“SECTION 2. ORS 90.645, as amended by section 2a, chapter 906, Oregon
Laws 2007, is amended to read:

9

“90.645. (1)(a) If a manufactured dwelling park, or a portion of the park

10

that includes the space for a manufactured dwelling, is to be closed and the

11

land or leasehold converted to a use other than as a manufactured dwelling

12

park, and the closure is not required by the exercise of eminent domain or

13

by order of federal, state or local agencies, the landlord may terminate a

14

month-to-month or fixed term rental agreement for a manufactured dwelling

15

park space:

16
17
18
19
20
21
22
23
24
25

“[(a)] (A) By giving the tenant not less than 365 days’ notice in writing
before the date designated in the notice for termination; and
“[(b)] (B) By paying a tenant, for each space for which a rental agreement
is terminated, one of the following amounts:
“[(A)] (i) [$5,000] $6,000 if the manufactured dwelling is a single-wide
dwelling;
“[(B)] (ii) [$7,000] $8,000 if the manufactured dwelling is a double-wide
dwelling; or
“[(C)] (iii) [$9,000] $10,000 if the manufactured dwelling is a triple-wide
or larger dwelling.

26

“ (b) The Office of Manufactured Dwelling Park Community Re-

27

lations of the Housing and Community Services Department shall es-

28

tablish by rule a process to annually recalculate the amounts described

29

in paragraph (a) of this subsection to reflect inflation.

30

“(2) Notwithstanding subsection (1) of this section, if a landlord closes a
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manufactured dwelling park under this section as a result of converting the

2

park to a subdivision under ORS 92.830 to 92.845, the landlord:

3

“(a) May terminate a rental agreement by giving the tenant not less than

4

180 days’ notice in writing before the date designated in the notice for ter-

5

mination.

6
7
8
9
10
11
12
13
14
15

“(b) Is not required to make a payment under subsection [(1)(b)] (1) of this
section to a tenant who:
“(A) Buys the space or lot on which the tenant’s manufactured dwelling
is located and does not move the dwelling; or
“(B) Sells the manufactured dwelling to a person who buys the space or
lot.
“(3) A notice given under subsection (1) or (2) of this section shall, at a
minimum:
“(a) State that the landlord is closing the park, or a portion of the park,
and converting the land or leasehold to a different use;

16

“(b) Designate the date of closure; and

17

“(c) Include the tax notice described in ORS 90.650.

18

“(4) Except as provided in subsections (2) and (5) of this section, the

19

landlord must pay a tenant the full amount required under subsection

20

[(1)(b)] (1) of this section regardless of whether the tenant relocates or

21

abandons the manufactured dwelling. The landlord shall pay at least one-half

22

of the payment amount to the tenant within seven days after receiving from

23

the tenant the notice described in subsection (5)(a) of this section.

24

landlord shall pay the remaining amount no later than seven days after the

25

tenant ceases to occupy the space.

The

26

“(5) Notwithstanding subsection (1) of this section:

27

“(a) A landlord is not required to make a payment to a tenant as provided

28

in subsection (1) of this section unless the tenant gives the landlord not less

29

than 30 days’ and not more than 60 days’ written notice of the date within

30

the 365-day period on which the tenant will cease tenancy, whether by relo-
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cation or abandonment of the manufactured dwelling.

2

“(b) If the manufactured dwelling is abandoned:

3

“(A) The landlord may condition the payment required by subsection (1)

4

of this section upon the tenant waiving any right to receive payment under

5

ORS 90.425 or 90.675.

6
7

“(B) The landlord may not charge the tenant to store, sell or dispose of
the abandoned manufactured dwelling.

8

“(6)(a) A landlord may not charge a tenant any penalty, fee or unaccrued

9

rent for moving out of the manufactured dwelling park prior to the end of

10

the 365-day notice period.

11

“(b) A landlord may charge a tenant for rent for any period during which

12

the tenant occupies the space and may deduct from the payment amount re-

13

quired by subsection (1) of this section any unpaid moneys owed by the ten-

14

ant to the landlord.

15

“(7) A landlord may not increase the rent for a manufactured dwelling

16

park space after giving a notice of termination under this section to the

17

tenant of the space.

18

“(8) This section does not limit a landlord’s right to terminate a tenancy

19

for nonpayment of rent under ORS 90.394 or for other cause under ORS

20

90.380 (5)(b), 90.396, 90.398 or 90.632 by complying with ORS 105.105 to

21

105.168.

22

“(9) If a landlord is required to close a manufactured dwelling park by the

23

exercise of eminent domain or by order of a federal, state or local agency,

24

the landlord shall notify the park tenants no later than 15 days after the

25

landlord receives notice of the exercise of eminent domain or of the agency

26

order. The notice to the tenants shall be in writing, designate the date of

27

closure, state the reason for the closure, describe any government relocation

28

benefits known by the landlord to be available to the tenants and comply

29

with any additional content requirements under ORS 90.650.

30

“(10) The Office of Manufactured Dwelling Park Community Relations
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shall adopt rules establishing a sample form for the notice described in sub-

2

section (3) of this section.

3

“SECTION 3. ORS 90.643 is amended to read:

4

“90.643. (1) A manufactured dwelling park may be converted to a planned

5

community subdivision of manufactured dwellings pursuant to ORS 92.830 to

6

92.845. When a manufactured dwelling park is converted pursuant to ORS

7

92.830 to 92.845:

8

“(a) Conversion does not require closure of the park pursuant to ORS

9

90.645 or termination of any tenancy on any space in the park or any lot in

10

the planned community subdivision of manufactured dwellings.

11

“(b) After approval of the tentative plan under ORS 92.830 to 92.845, the

12

manufactured dwelling park ceases to exist, notwithstanding the possibility

13

that four or more lots in the planned community subdivision may be avail-

14

able for rent.

15

“(2) If a park is converted to a subdivision under ORS 92.830 to 92.845,

16

and the landlord closes the park as a result of the conversion, ORS 90.645

17

applies to the closure.

18
19

“(3) If a park is converted to a subdivision under ORS 92.830 to 92.845,
but the landlord does not close the park as a result of the conversion:

20

“(a) A tenant who does not buy the space occupied by the tenant’s man-

21

ufactured dwelling may terminate the tenancy and move. If the tenant ter-

22

minates the tenancy after receiving the notice required by ORS 92.839 and

23

before the expiration of the 60-day period described in ORS 92.840 (2), the

24

landlord shall pay the tenant as provided in ORS 90.645 [(1)(b)] (1).

25

“(b) If the landlord and the tenant continue the tenancy on the lot created

26

in the planned community subdivision, the tenancy is governed by ORS

27

90.100 to 90.465, except that the following provisions apply and, in the case

28

of a conflict, control:

29

“(A) ORS 90.510 (4) to (7) applies to a rental agreement and rules and

30

regulations concerning the use and occupancy of the subdivision lot until the
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1

declarant turns over administrative control of the planned community sub-

2

division of manufactured dwellings to a homeowners association pursuant to

3

ORS 94.600 and 94.604 to 94.621. The landlord shall provide each tenant with

4

a copy of the bylaws, rules and regulations of the homeowners association

5

at least 60 days before the turnover meeting described in ORS 94.609.

6

“(B) ORS 90.530 applies regarding pets.

7

“(C) ORS 90.545 applies regarding the extension of a fixed term tenancy.

8

“(D) ORS 90.600 (1) to (4) applies to an increase in rent.

9

“(E) ORS 90.620 applies to a termination by a tenant.

10

“(F) ORS 90.630 applies to a termination by a landlord for cause. How-

11

ever, the sale of a lot in the planned community subdivision occupied by a

12

tenant to someone other than the tenant is a good cause for termination

13

under ORS 90.630 that the tenant cannot cure or correct and for which the

14

landlord must give written notice of termination that states the cause of

15

termination at least 180 days before termination.

16
17

“(G) ORS 90.632 applies to a termination of tenancy by a landlord due to
the physical condition of the manufactured dwelling.

18

“(H) ORS 90.634 applies to a lien for manufactured dwelling unit rent.

19

“(I) ORS 90.680 applies to the sale of a manufactured dwelling occupying

20

a lot in the planned community subdivision. If the intention of the buyer of

21

the manufactured dwelling is to leave the dwelling on the lot, the landlord

22

may reject the buyer as a tenant if the buyer does not buy the lot also.

23
24
25
26
27
28

“(J) ORS 90.710 applies to a cause of action for a violation of ORS 90.510
(4) to (7), 90.630, 90.680 or 90.765.
“(K) ORS 90.725 applies to landlord access to a rented lot in a planned
community subdivision.
“(L) ORS 90.730 (2), (3), (4) and (7) apply to the duty of a landlord to
maintain a rented lot in a habitable condition.

29

“(M) ORS 90.750 applies to the right of a tenant to assemble or canvass.

30

“(N) ORS 90.755 applies to the right of a tenant to speak on political is-
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1

sues and to post political signs.

2

“(O) ORS 90.765 applies to retaliatory conduct by a landlord.

3

“(P) ORS 90.771 applies to the confidentiality of information provided to

4

the Office of Manufactured Dwelling Park Community Relations of the

5

Housing and Community Services Department about disputes.

6
7

“SECTION 4. Section 5 of this 2017 Act is added to and made a part
of ORS 90.842 to 90.850.

8

“SECTION 5. In addition to providing notice as required by ORS

9

90.842, upon sale of a manufactured dwelling park under ORS 90.842 to

10

90.850 or upon any sale, transfer, exchange or other conveyance of a

11

manufactured dwelling park described in ORS 90.848, the owner shall

12

give notice of the conveyance to the Office of Manufactured Dwelling

13

Park Community Relations stating:

14
15
16
17

“(1) The number of vacant spaces and homes in the manufactured
dwelling park;
“(2) If applicable, the final sale price of the manufactured dwelling
park;

18

“(3) The date the conveyance became final; and

19

“(4) The name, address and telephone number of the new owner.

20

“SECTION 6. ORS 62.809 is amended to read:

21

“62.809. (1) A person may become a member of a manufactured dwelling

22

park nonprofit cooperative if the person:

23

“(a) Is a natural person;

24

“(b) Owns a manufactured dwelling that is, or is to be, located in a

25

manufactured dwelling park of the cooperative and occupied by the person;

26

“(c) Pays the membership fee required by the cooperative; and

27

“(d) Meets any additional membership qualifications established in the

28

articles of incorporation or bylaws of the cooperative.

29

“(2) A manufactured dwelling park nonprofit cooperative shall accept as

30

a member any person who meets the qualifications described in subsection
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1

(1) of this section.

2

“(3) Membership in a manufactured dwelling park nonprofit cooperative

3

entitles the member to rent space for a manufactured dwelling in a manu-

4

factured dwelling park of the cooperative and to occupy the manufactured

5

dwelling.

6

“(4) The total number of memberships available for issuance by a manu-

7

factured dwelling park nonprofit cooperative may not exceed the number of

8

manufactured dwelling spaces in the manufactured dwelling park of the co-

9

operative. A cooperative shall create or issue one membership for each

10

manufactured dwelling that is, or is to be, located in a manufactured dwell-

11

ing park of the cooperative and occupied by the dwelling owner. A person

12

may not own more than one membership in the same cooperative. A mem-

13

bership may not be issued to a person unless the person meets the quali-

14

fications for membership described in subsection (1) of this section.

15

“(5) A cooperative shall issue memberships for a fee determined by the

16

directors of the cooperative. The directors may periodically adjust the fee

17

amount as provided in the articles of incorporation or bylaws of the coop-

18

erative. Except for periodic adjustments, the membership fee charged by the

19

cooperative shall be the same for all members.

20

“(6) A member may sell or redeem membership in the cooperative only to

21

the cooperative. A member may not sell or redeem membership to the coop-

22

erative for more than the price the member paid for the membership.

23

“(7) Except as provided in this section, the articles of incorporation or

24

bylaws of the cooperative shall establish the methods for accepting and ter-

25

minating membership and for the sale or redemption of a membership.

26

“(8)(a) A member may sell to another person the member’s manufactured

27

dwelling located in the manufactured dwelling park of a cooperative. The

28

member selling the manufactured dwelling must arrange to sell or redeem the

29

membership to the cooperative as described in subsection (6) of this section.

30

“(b) A person that buys a manufactured dwelling located in the park of
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1

a cooperative from any person may apply to become a member of the coop-

2

erative.

3

“ (c) Except as provided in paragraph (d) of this subsection:

4

“(A) If a member of the cooperative transfers title to a manufactured

5

dwelling located in the park of the cooperative to a person other than a

6

lienholder, and [no buyer] a new owner of the manufactured dwelling [from

7

the member or from another person becomes] does not become a member of

8

the cooperative within six months after the member transfers title, the owner

9

of the manufactured dwelling must remove the manufactured dwelling from

10

the park of the cooperative.

11

“ (B) If title to a manufactured dwelling located in the park of a cooper-

12

ative is transferred to a lienholder, and [no] a buyer of the manufactured

13

dwelling from the lienholder or from a person that acquired title from the

14

lienholder [becomes] does not become a member of the cooperative within

15

12 months after title is transferred to the lienholder, the owner of the man-

16

ufactured dwelling must remove the manufactured dwelling from the park

17

of the cooperative.

18

“ (d) An owner of a manufactured dwelling is not required to remove

19

the manufactured dwelling as described in paragraph (c) of this sub-

20

section if the cooperative agrees with the owner in writing to:

21
22
23
24

“(A) Waive or extend the deadline by which the buyer or subsequent
buyer must remove the manufactured dwelling; or
“(B) Store the manufactured dwelling on the space for a specified
period of time.

25

“[(c)] (e) Notwithstanding ORS 446.626, if a manufactured dwelling lo-

26

cated in a manufactured dwelling park of a cooperative was recorded in the

27

county deed records before title to the manufactured dwelling was trans-

28

ferred from the record owner of the manufactured dwelling, the county shall

29

continue to list the manufactured dwelling in the deed records until the

30

earlier of:

HB 2008-5 4/12/17
Proposed Amendments to HB 2008
Real Estate and Land Use Spring Forum 2017

Page 11
Part 3: 1B–55

Chapter 1B—The Rental Housing Crisis: Proposed State Legislation
1

“(A) Twelve months after title is transferred from the record owner to a

2

person other than a lienholder shown on the deed record for the manufac-

3

tured dwelling, unless the county is notified that a subsequent buyer of the

4

manufactured dwelling has become a member of the cooperative;

5

“(B) Twelve months after title is transferred to a lienholder shown on the

6

deed record for the manufactured dwelling, unless the county is notified that

7

a subsequent buyer of the manufactured dwelling has become a member of

8

the cooperative; or

9

“(C) Issuance of a trip permit under ORS 446.631 for moving the dwelling.

10

“(9) If a newly created manufactured dwelling park originates as a man-

11

ufactured dwelling park nonprofit cooperative, a manufactured dwelling

12

owner must become a member of the cooperative before residing in the park.

13

“SECTION 7. ORS 62.813 is amended to read:

14

“62.813. (1) If a lienholder provides a manufactured dwelling park

15

nonprofit cooperative with a written request for notification regarding a

16

manufactured dwelling on which the lienholder has a lien, the cooperative

17

shall provide the lienholder with written notice of a termination of occu-

18

pancy or membership if:

19

“(a) A member of the cooperative who is identified in the lienholder re-

20

quest for notification terminates occupancy in the manufactured dwelling

21

park of the cooperative and the cooperative knows of the termination;

22
23

“(b) A member of the cooperative who is identified in the lienholder request for notification terminates membership in the cooperative; or

24

“(c) The cooperative terminates, or gives notice of cause for terminating,

25

the occupancy or membership of a member of the cooperative who is identi-

26

fied in the lienholder request for notification.

27

“(2) If a member or the cooperative terminates the member’s occupancy

28

in the park or membership in the cooperative, and the member fails to move

29

or sell the manufactured dwelling, a lienholder that has foreclosed on the

30

lien on the manufactured dwelling may:
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1
2
3
4

“(a) Remove the manufactured dwelling from the park after satisfying any
obligation to the cooperative;
“(b) Subject to subsection (3) of this section, sell the manufactured
dwelling; or

5

“(c) Require the cooperative to enter into a storage agreement that allows

6

the lienholder to store the manufactured dwelling on the space for up to 12

7

months if the lienholder pays the space rent and reasonably maintains the

8

manufactured dwelling and space.

9

“(3) The buyer of a manufactured dwelling sold by a lienholder under

10

subsection (2)(b) of this section takes possession of the manufactured dwell-

11

ing subject to ORS 62.809 (8) and any obligation to the cooperative. During

12

the term of a storage agreement described in subsection (2)(c) of this section,

13

the lienholder may remove or sell the manufactured dwelling as provided in

14

subsection (2)(a) or (b) of this section.

15

“ (4) A lienholder and a cooperative that are subject to a storage

16

agreement under subsection (2)(c) of this section may agree in writing

17

to extend the term of the agreement beyond 12 months.

18

“[(4)] (5) If the member of the cooperative terminated occupancy in the

19

park without terminating membership in the cooperative, an application for

20

membership by the buyer or moving of the manufactured dwelling shall act

21

to transfer the membership of the terminating owner to the cooperative.

22

“SECTION 8. (1) Section 5 of this 2017 Act and the amendments to

23

ORS 90.643 and 90.645 by sections 1 to 3 of this 2017 Act apply to man-

24

ufactured dwelling park closures for which notice is given to tenants

25

on or after the effective date of this 2017 Act.

26

“(2) The amendments to ORS 62.809 and 62.813 by sections 6 and 7

27

of this 2017 Act apply to transfers of title and termination of cooper-

28

ative memberships occurring on or after the effective date of this 2017

29

Act.

30

“SECTION 9. This 2017 Act being necessary for the immediate
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1

preservation of the public peace, health and safety, an emergency is

2

declared to exist, and this 2017 Act takes effect on its passage.”.

3
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79th OREGON LEGISLATIVE ASSEMBLY--2017 Regular Session

House Bill 3331
Sponsored by Representative FAHEY; Representatives CLEM, GORSEK, MARSH

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure as introduced.

Directs Office of Manufactured Dwelling Park Community Relations to establish and administer
landlord-tenant dispute resolution program for disputes arising from notices of certain rent increases.
A BILL FOR AN ACT

1
2

Relating to dispute resolution of proposed rent increase.

3

Be It Enacted by the People of the State of Oregon:

4

SECTION 1. Section 2 of this 2017 Act is added to and made a part of ORS 90.505 to 90.850.

5

SECTION 2. (1) In addition to and not in lieu of the dispute resolution procedures pro-

6

vided by ORS 105.138 and 446.515 to 446.547, the Office of Manufactured Dwelling Park Com-

7

munity Relations shall establish and administer a landlord-tenant dispute resolution program

8

to provide manufactured dwelling park landlords and tenants with an efficient process to

9

resolve disputes arising from notices of rent increase given from landlords to tenants under

10
11
12
13
14

ORS 90.600. The office shall adopt rules to establish and administer the program.
(2) The landlord-tenant dispute resolution program established under this section is
available to tenants of manufactured dwelling parks if:
(a) The landlord of the manufactured dwelling park gives the tenants notice of a rent
increase under ORS 90.600;

15

(b) The proposed rent increase is more than one percentage point above the OR-WA

16

Consumer Price Index for All Urban Consumers for Housing as published by the Bureau of

17

Labor Statistics of the United States Department of Labor; and

18
19

(c) At least a majority of tenants in the manufactured dwelling park agree to dispute the
rent increase.

20

(3) Within 15 days of receiving a notice of rent increase from the landlord under ORS

21

90.600, tenants of a manufactured dwelling park may initiate the dispute resolution process

22

under this section by giving the landlord and the office notice in writing of the tenants’ in-

23

tent to dispute the proposed rent increase. The notice shall include:

24
25
26
27
28
29
30
31

(a) The names, addresses and signatures of the tenants disputing the rent increase;
(b) The name of the tenant or person designated to represent the tenants disputing the
rent increase; and
(c) A statement that the tenants dispute the rent increase and request dispute resolution
from the office.
(4) Within 10 days of receiving the notice under subsection (3) of this section, the office
shall provide mediation services to the tenants and the landlord.
(5) Not more than five days prior to the initial mediation session, the landlord shall

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type.
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1

submit to the office all information and documentation necessary to support the proposed

2

rent increase. The office may request additional information or documentation for the pur-

3

poses of the dispute resolution process.

4
5

(6) The landlord shall have the burden of proving that the proposed rent increase is
necessary and reasonable.

6

(7) If the dispute is resolved:

7

(a) The resolution shall include an agreement regarding the amount and effective date

8
9
10

of the rent.
(b) The office may not require the landlord to provide additional notice of the rent increase.

11

(8) Not less than 10 days before the effective date of the proposed rent increase, the

12

mediator shall conclude the mediation process and issue a report to the parties stating the

13

outcome of the dispute resolution process.

14

[2]
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Sentenced to Death For Life:
Oregon’s Costly and Penologically Ineffective Death Penalty Law
By Paul J. De Muniz* and Lee N. Gilgan*
Introduction
“A Brief History of Oregon’s Death Penalty” is the second in a series of essays about the
death penalty. The essays are intended to examine the history of the death penalty in the United
States; Oregonians’ ambivalent attitude toward the death penalty since statehood; the serious and
jeopardous flaws in Oregon’s current death penalty law that renders its application arbitrary and
unreliable; and, finally, the potential for repeal of the death penalty, or for changes that should
reduce its employment, and meaningfully narrow its application to Oregon’s most culpable
murders.
A BRIEF HISTORY OF OREGON’S DEATH PENALTY
On November 29, 1847 Protestant missionary Marcus Whitman, his wife Narcissa, and
11 others were killed during a Cayuse attack on the Whitman Mission near Walla Walla.
Congress created the Oregon Territory in 1848. Article 9, of Congress’ Organic Act of 1848
established the Supreme Court, district courts, probate courts, and justices of the peace. After a
series of negotiations initiated by the first territorial Governor, Joseph Lane, the Cayuse turned
over to the territorial authorities, five Cayuse men, allegedly responsible for the massacre, and
they were transported to Oregon City, the seat of the territorial government. The Cayuse men
may have believed that they were traveling to Oregon City to apologize and then would be
granted immunity. Instead, they were indicted for murder by a grand jury on May 13, 1850.
Judge Orville Pratt appointed Kintzing Pritchette, the territorial secretary as lead defense
counsel, to be assisted by two Army officers. Only Pritchette had any legal training. Judge Pratt
denied defense motions to dismiss for lack of jurisdiction, change of venue, and for a
Paul J. De Muniz, Distinguished Jurist in Residence, Willamette University College of Law and former Chief
Justice of the Oregon Supreme Court. De Muniz has been involved with Oregon’s death penalty for most of his 44
year legal career. As a criminal defense attorney, he successfully fought off the state’s death penalty efforts in each
capital case that he defended, and successfully argued two death penalty cases in the Oregon Supreme Court. As an
Oregon Supreme Court Justice he authored opinions that affirmed and reversed the imposition of the death penalty.
*
Lee N. Gilgan, M.A. Criminal Justice, Western Oregon University; J.D., Willamette University College of Law.
Gilgan believes that the imposition of the death penalty is constitutional under both the Oregon and Federal
Constitutions. However, he opposes the administration of the Oregon death penalty because of its high fiscal costs
and the shockingly prolonged incarceration on death row of inmates awaiting execution, negating the retributive and
deterrent penological justifications for the death penalty.
*
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continuance seeking more time to prepare the defense case. The trial commenced on May 23rd.
On May 24th, after just 75 minutes of deliberation, a jury convicted the men of murdering
Marcus Whitman.1 Judge Pratt sentenced the men to death, denied defense motions to appeal,
and ordered the execution to be carried out June 3rd. U.S. Marshal Joseph Meek, had the gallows
erected and hanged the five men on the appointed day.2 And, so began Oregon’s 166 year
experience with the death penalty.
The first death penalty case, recorded in volume one of the Oregon Reports, is O’Kelly v.
Territory of Oregon, which was decided in 1853 by the judges of the Supreme Court of the
Territory of Oregon.3 In May of 1852, Nimrod O’Kelly shot and killed a man over a boundary
quarrel. O’Kelly was found guilty by a jury assembled in Benton County and sentenced to be
hanged. However, because there was no jail in that area, O’Kelly was permitted to return home
to await the building of a jail in Portland. When O’Kelly was being transported to the jail that
had been erected in Portland, the local sheriff got drunk during the trip, so O’Kelly completed
the trip by himself and signed himself into the jail. The Territorial Supreme Court affirmed
O’Kelly’s death sentence. Although O’Kelly was scheduled for the gallows three times, he was
never hanged: the first execution was postponed by Governor Pollard Gaines; the second was
stayed by the Oregon Territorial Supreme Court; and the third was canceled by Governor John
Wesley Davis, who commuted O’Kelly’s sentence to two years in prison. Eventually, O’Kelly
received a full pardon from Governor George Law Curry.4
The 1857 Oregon Constitution did not mention capital punishment.5 However, at the
1857 Constitutional Convention, the issue was discussed and the idea of banning such

Whitman Massacre Trial, Ronald B. Lansing, available at oregonencyclopedia.org.
Soon after the trial there was a good deal of public concern about whether the Cayuse men were the actual
perpetrators. The men continued to proclaim their innocence and a petition was circulated seeking to spare the
men. Governor Lane submitted his resignation effective June 18, 1850, and Secretary Pritchette was to be his
replacement. Prichette declared that he would pardon the Cayuse men. However, he would not possess the
pardon to power until 25 days after the trial. U.S. Marshall Joseph Meek sought direction on whether the
executions should be delayed. However, Judge Pratt ordered Meek to proceed on the appointed day. The morning
before the scheduled execution, Archbishop Blanchet and Father F. Veyret, conducted a low mass for the five
condemned men. After the mass the Archbishop baptized and confirmed each of the men and then accompanied
them to the gallows. Marcus and Narcissa Whitman and the Opening of Old Oregon, Clifford M. Drury, available at
https://www.nps.gov/whmi/learn/historyculture/drury-book.htm.
3
O’Kelly v. Territory, 1 Or 51 (1853).
4
The Oregon Encyclopedia. Nimrod O’Kelly, Ronald B. Lansing, available at
https://oregonencyclopedia.org/articles/o_kelly_nimrod_1864_/#.WBwNjuArI2w.
5
OR. CONST. (1857).
1
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punishments was rebuffed.6 After Oregon became a state, the first Oregon criminal laws
imposed the death penalty for first degree murder and treason.7
The first person executed under the authority of the State of Oregon, was Danford
Balch. Balch shot his son-in-law, Mortimer Stump on Stark Street in Portland. Against
Balch’s wishes, Stump had eloped with Balch’s daughter. When Stump went to the ferry to
cross the Willamette River, Balch was waiting with a shotgun. Several people witnessed the
murder. A jury found Balch guilty and he was sentenced to be hanged. On October 17, 1859,
Balch was hanged at the Portland’s waterfront district in front of hundreds of onlookers.8
For the first four decades of statehood, Oregon executions happened locally – in the
county where the conviction was secured. However, in 1874, the Oregon legislature mandated
that all executions take place where the defendant was imprisoned and in front of twelve
witnesses.9 Throughout that period, the public remained intrigued – often loitering around the
courthouses to view the next hanging.10 One 19th century hanging in Albany drew nearly 3,000
spectators. Soon thereafter, the Legislature required towns to build stockades around the
gallows.11
On November 21, 1901, James Morrow was on his way home in Portland after “paying
court to a young lady”12 when he was shot and killed by Jack Wade and William Dalton during a
bungled mugging.13 The two defendants claimed that the killing was accidental, however, they
were found guilty and an execution date was set for January 31, 1902.14 At that time, 20-foot tall
stockades were built around most gallows. That morning, 400 invited guests (all men) were

Carey, Charles H., ed., The Oregon Constitution and Proceedings and Debates of the Constitutional Convention of
1857 (Salem: State Printer, 1926), 359.
7
Deady, Matthew. General Laws of Oregon 1845 – 1864 (Portland: Pittock, 1866).
8
Humbird, Jim. When Hangings were a Major Pastime. OREGONIAN MAGAZINE, 3 September 1939, 2; Lansing, Jewell.
Portland: People, Politics, and Power, 1851 – 2001. CORVALLIS: OREGON STATE UNIVERSITY PRESS, page 95-96.
9
Laws of Oregon 1874 (Salem: Brown, 1874), 116.
10
Long, William. A Tortured History: The Story of Capital Punishment in Oregon. Pg. 24 (2001).
11
Nathan L. Necktie Parties: No One Wanted to Be the Guest of Honor. BAKER CITY HERALD. Oct. 8, 2008, available at
http://www.bakercityherald.com/csp/mediapool/sites/BakerCityHerald/LocalNews/story.csp?cid=4132116&sid=8
18&fid=151.
12
1902: A Day in the Death Penalty Around the Pacific Northwest, available at
http://www.executedtoday.com/tag/william-dalton/.
13
Id.
14
William Long. A Tortured History: The Story of Capital Punishment in Oregon. Pg. 24-25 (2001).
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allowed inside the stockade to watch the hangings.15 However, the day after the executions, The
Oregonian reported that women had watched the hangings from a nearby rooftop.16
After the Wade and Dalton hangings, Oregonians decided to end public hangings. In
1903, with some influence exerted by Governor George Chamberlain, the legislature enacted a
statute requiring executions to take place out of the public’s view in the state penitentiary.17
Norman Williams was something of a “ladies’ man” – having been married six times.18
On March 8, 1900, Williams, his wife Alma Nesbitt, and Nesbitt’s mother, boarded a train from
Portland to Hood River. Upon arrival, Williams rented a wagon and the trio headed toward their
homestead. The women were never seen again.19 Williams was charged with murdering the
women.
At the May 1904 trial, defense attorney Henry McGinn contended that there could be no
murder conviction without a body. However, a chemist, called as a witness by the prosecution,
asserted that hair and blood found at Williams’ home was human, belonging to Nesbitt and her
mother. Williams was convicted and sentenced to death. Before the Williams case, no
defendant in Oregon had been found guilty without the body of the victim. The Oregon Supreme
Court affirmed Williams’ conviction and death sentence, and the case continues to be cited as
precedent today.20 On July 21, 1905, Williams became the last man publicly hanged in Oregon.21

Id.
1902: A Day in the Death Penalty Around the Pacific Northwest, available at
http://www.executedtoday.com/tag/william-dalton/.
Governor George Earle Chamberlain’s inaugural address to the Oregon Legislature offered a look back at the
previous year’s duel hangings:
“In two cases in Multnomah County, at least four hundred invitations were issued . . . to witness
the double execution . . .. The gallows were erected in the jail yard at the intersection of two of
the most public streets in the city of Portland, and the morbidly curious were attracted there
from the time the workmen commenced to build the scaffold until it was finally torn down. At
the moment of the execution, although the ground was covered with snow, crowds of men,
women and children stood in the adjacent streets to see and hear, if possible, what took place
within the enclosure, and boys and men, actually climbed telephone poles to look over the same.
Such scenes are de-moralizing and ought not to be tolerated in any civilized community.”
Oregon Statesman, 15 January 1903, pg. 9.
17
Laws of Oregon 1903 (Salem: Whitney, 1903) 66-67.
18
The Oregon Encyclopedia. State of Oregon v. Norman Williams, available at
https://oregonencyclopedia.org/articles/state_of_oregon_v_norman_williams_/#.V9jMrZgrI2w.
19
Id.
20
Id.
21
Id.
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A PUBLIC VOTE FOR ABOLITION (1910S AND 1920S)
Oregon’s first major push for the abolition of the death penalty followed the 1910
election of progressive Governor Oswald West.22 Although West avidly opposed the death
penalty, he exercised his commutation power only sparingly. West did not want to be seen as
undermining a jury determination that he concluded had been arrived at fairly, exercising his
commutation power only after concluding that the prosecution had somehow been unfair.23 In
announcing that he would commute a 1911 death sentence, West also declared, that while he was
in office, there would be no executions.24
In January 1912, West introduced an initiative petition to repeal the death penalty by
popular vote. At that same time, West issued a temporary reprieve staying all executions
pending the results of the November 1912 vote to repeal the death penalty. In an attempt to
exploit the voters’ emotions, West stated that should the repeal vote fail, those whose executions
had been stayed, would be executed on Friday the 13th.25 On November 5, 1912, the repeal
initiative failed by over 20 percent of the vote.26 On December 13, 1912, West continued to
honor the decisions of jurors, allowing the execution of four men whose executions had been
previously stayed. The day before the executions, hundreds of people confronted the Governor,
begging him to stop the executions and reminding him of his 1911 vow that no more executions
would take place while he was in office.27
Although the public vote failed in 1912, the abolition movement continued through the
decade. In 1914, an initiated constitutional amendment to abolish the death penalty and establish
life in prison as the maximum penalty for any crime was placed on the ballot. After the defeat of
the repeal effort in 1912, the State of Washington had abolished the death penalty and, most

22

In his 1911 inaugural address, Governor West proclaimed:
“Capital punishment should be abolished, in my opinion, in this state. The system of paying for a
life is, in my belief, merely a relic of that ancient and barbarous doctrine of an eye for an eye and
a tooth for a tooth.”
Oregonian, pg. 8. Jan. 11, 1911.
23
For example, Jans Hassing was convicted of murder in 1911. However, at trial, Hassing was not allowed to
introduce evidence of mental illness. 60 Or. 81, 118 P. 195 (1911).
24
Oregon Journal, pg. 1. Nov. 1, 1911.
25
For a discussion on these events, see generally, Long, William. A Tortured History: The Story of Capital
Punishment in Oregon. Pg. 29-30 (2001).
26
Id; The Oregon Encyclopedia. Death Penalty, available at
https://oregonencyclopedia.org/articles/death_penalty/#.V9oJ-ZgrI2x.
27
Oregon Statesman, pg. 1. Dec. 14, 1912.
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importantly, women had attained the right to vote – nearly doubling the voting population in
Oregon.28 The amendment prevailed by a thin margin – 50.04% to 49.96% – abolishing the
death penalty by a mere 157 votes.29
The abolitionists’ victory was short-lived, however. In 1919, following the murder of
prominent Pendleton rancher, Newton Burgess, proponents of the death penalty returned the
death penalty issue to the ballot.30 By a 55.8% to 44.2% vote, the death penalty was restored in
Oregon.31 However, this time the death penalty was not the only sentencing option for first
degree murder – life imprisonment was also available.32
On November 5, 1920, Emmet Bancroft became the first person executed under Oregon’s
revived death penalty.33 The farmer from Missouri murdered a Umatilla County sheriff while
escaping from jail. Nearly two years later, Bancroft’s accomplices were also executed. Including
the Umatilla County fugitives, fifteen hangings took place between November 1920 and October
1931. The last of these executions was the hanging of James Kingsley, who killed a police
officer in Jackson County. During this time period, L.W. Peare, at age 67, became the oldest man
to be executed. Two death row inmates committed suicide.34
Oregon stopped using the gallows in 1931. On January 30, 1939, LeRoy McCarthy,
became the first person to be executed in Oregon by lethal gas. Between 1939 and 1962, 17 men
were put to death in Oregon’s gas-chamber.

28

Washington reinstated capital punishment in 1919.
Oregonian, pg. 6. Dec. 1, 1914.
30
Oregon Department of Corrections, History of Capital Punishment in Oregon, available at
https://www.oregon.gov/doc/OC/Pages/cap_punishment/history.aspx.; William Long. A Tortured History: The
Story of Capital Punishment in Oregon. Pg. 35 (2001).
31
Oregon Department of Corrections, History of Capital Punishment in Oregon, available at
https://www.oregon.gov/doc/OC/Pages/cap_punishment/history.aspx.
32
William Long. A Tortured History: The Story of Capital Punishment in Oregon. pg. 35 (2001).
33
Oregon Department of Corrections, History of Capital Punishment in Oregon, available at
https://www.oregon.gov/doc/OC/Pages/cap_punishment/history.aspx.
34
Id.
29
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ANOTHER PUSH FOR ABOLITION (1950S AND 1960S)
Robert Holmes served as the governor of Oregon from 1957 to 1959.35 Holmes supported
the abolition movement and commuted every death sentence during his tenure.36 Unfortunately
for Governor Holmes, in 1957 House Joint Resolution 11 confused many regarding its potential
consequences for capital punishment.37 The resolution was intended as a referral to amend the
Constitution by again eliminating the death penalty and restoring life imprisonment as the
maximum penalty. The logic was that if the maximum penalty was not constitutionally changed
to life imprisonment, the Legislature could pass a statute to revive the death penalty. However, the
Oregon Senate changed the House version, removing the life imprisonment provision – leaving
the sentencing law to the Legislature.38 No voter was happy – supporters of the death penalty
wanted the penalty to remain mandated by the Oregon Constitution, non-supporters wanted no
leeway for the legislature to re-impose it. That effort failed at the Ballot Box in 1958.
Eventually, Holmes’s death penalty commutations became a concern for some
Oregonians -- perceiving that Holmes was substituting his judgement for that of jurors. For
example, George Sack was convicted and sentenced to death in 1954 for murdering his wife.
Sack’s case, however, was a particularly aggravating one in that he was also suspected of killing
his previous two wives. After exhausting his appellate remedies, Sack’s execution date was set
for July 1957. However, a day after the execution date was set, Holmes commuted Sack’s death
sentence, citing only his opposition to the death penalty.39
In early 1958, the Oregon Supreme Court affirmed the death sentence of Billy Junior
Nunn who had sexually assaulted and murdered a 14 old boy, Alvin Eacret.40 Alvin’s parents
filed a civil action against Holmes in the Jackson County Circuit Court seeking to prevent the
governor from commuting Nunn’s death sentence. Eventually, the Oregon Supreme Court held
that the Constitution conferred unlimited gubernatorial power to grant reprieves, commutations

Oregon Secretary of State, Governor Robert D. Holmes Administration, Biographical Note, available at
http://arcweb.sos.state.or.us/pages/records/governors/guides/state/holmes/holmesbiography.html.
36
Death Penalty Information Center, Clemency, available at
http://www.deathpenaltyinfo.org/clemency?did=126&scid=13.
37
House Joint Resolution 11, Oregon Laws 1957, pg. 1363 (Salem: Legislative Counsel Committee, 1957).
38
Official Voter’s Pamphlet, General Election 1958, pg. 15 (Salem: Secretary of State, 1958).
39
Oregonian, pg. 1 (July 3,1957).
40
See State v. Nunn 212 Or. 546 (1958) (Nunn’s appeal involved the legality of his admission of guilt during police
interrogation).
35
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and pardons, and that the governor’s power could not be restrained by the judicial branch.41
Holmes then commuted Nunn’s death sentence to life in prison.
Mark Hatfield became Oregon’s governor in January 1959. Hatfield, like his
predecessor, opposed the death penalty. However, Hatfield believed that his judgment should
not be substituted for that of the Oregon constituents, who previously had an opportunity to
repeal the death penalty.42
In 1961, the cases of Leroy McGahuey and Jeannace June Freeman captured the public’s
attention. McGahuey murdered his girlfriend and her two year old son.43 Nineteen year old
Freeman was convicted of murdering her lover’s two small children by throwing them into a
three hundred foot canyon.44 Both were sentenced to death. McGahuey’s attorney did not seek
review in federal court, a strategy that would have substantially delayed McGahuey’s execution.
Freeman’s attorney, however, did seek federal court review.45 Because he did not uncover any
unfairness or injustice in McGahuey’s prosecution, Hatfield, respecting the Oregon constituents’
views on capital punishment, was unwilling to commute the sentence simply because of his own
opposition to capital punishment.46 McGahuey was executed about midnight on August 20,
1962.
After some newspaper reporters who watched McGahuey’s execution and reported on
the experience, the 1963 Legislature referred the abolition of the Oregon death penalty to the
See Eacret v. Holmes 215 Or. 125 (1958) (“Where the constitution thus confers unlimited power on the Governor
to grant reprieves, commutations and pardons, his discretion can not [sic] be controlled by judicial decision. The
courts have no authority to inquire into the reasons or motives which actuate the Governor in exercising the
power, nor can they decline to give effect to a pardon for an abuse of discretion”).
42
Oregon Statesman, pg. 1 (August 18, 1962).
43
State v. McGahuey 230 Or. 643, 644-45 (1962). McGahuey’s confession included the following:
“After she had put on her hose she was bent over putting her shoes on and she had her back
turned towards me. I don't know why I did this but I picked up a claw hammer off the bar &
struck her on the side of the head. She fell to the floor. I next went to a mantle in the front
room and got a 22 revolver which was loaded. I next shot her in the back of the head once with
this gun. I next put the gun on the couch. I picked her up and dragged her to the bedroom
closet. I returned & got the hammer & struck her a few more times on the head. I went to the
kitchen and got a knife. I put the knife about where I though her heart was & pushed it in. I
pulled it out & through it in the back of the closet. I went back to the front room & picked up the
gun. I returned to the bedroom & put the gun on the dresser. I next looked in the closet at her.
I come out of the closet & looked at the baby and it was asleep. I was wondering what to do with
the baby. I did not want it to go to the wrong people, like his father so I struck him with the
hammer on the head while he was in the crib.”
44
Oregonian, pg. 1 (October 31, 1962).
45
See generally, William Long. A Tortured History: The Story of Capital Punishment in Oregon. pg. 50 (2001).
46
Oregon Statesman, pg. 1 (August 18, 1962).
41
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ballot for popular vote.47 On November 3, 1964, Oregonians overwhelmingly voted to end the
death penalty – 60.1% -39.9%.48 By the time Freeman had exhausted her appellate remedies in
1964, Oregonians had again repealed the death penalty, allowing Hatfield, in good conscience, to
commute all the death sentences of all the inmates on death row, including Freeman’s.49
REINSTATING EXECUTIONS (1970S AND 1980S)
In 1972, in Furman v. Georgia, the Supreme Court concluded that the death penalty as it
was then applied, violated the 8th and 14th Amendment rights of capital defendants.50 That
Supreme Court ruling had little effect in Oregon, because the death penalty had been abolished
eight years earlier.51 The difficulty in understanding the legality of the death penalty leading up
to and following Furman resulted in no American executions from 1968-1976.52
In 1977, two brutal murders aided Oregon death penalty supporters’ in their push to
reinstate the death penalty.53 The Oregonian also published a study publicizing that most
Oregonians favored the death penalty, similarly pushing the reinstatement discussion forward.54
Soon thereafter, a house bill was introduced that would eventually be passed by voters in
November 1978 as a statutory initiative. Curiously, the bill called for the death penalty for
“regular” murder, but not aggravated murder.55 The new law allowed for the death penalty or
life imprisonment, to be determined and imposed by the trial judge.56 However, in 1981, in State
v. Quinn,57 the Oregon Supreme Court concluded that the judge-only penalty phase procedure

Senate Joint Resolution 3, Oregon Laws 1963, pg. 1373-74 (Salem: Legislative Counsel Committee 1963).
The 1964 Ballot Measure, known as Ballot Measure 1, that amended the Constitution to abolish the death
penalty for first degree murder and establish the penalty as life imprisonment, passed by a decisive 153,000 votes.
Oregon Official Abstract of Votes, General Election 1964, pg. 19 (Salem: Secretary of State).
49
Id.
50
Furman v. Georgia, 408 U.S. 238 (1972).
51
Oregon Official Abstract of Votes, General Election 1964, pg. 19 (Salem: Secretary of State).
52
Over the previous thirty-seven years, there had been 3,800 executions. The Death Penalty in America, 3d Ed., pg.
56-64 (Oxford University Press, 1982) (see charts).
53
A Eugene couple was killed by Carl Cletus Bowles who had escaped from the Oregon State Penitentiary. A Scio
woman was mutilated and murdered by Richard L. Marquette. William Long. A Tortured History: The Story of
Capital Punishment in Oregon. pg. 59 (2001).
54
Oregonian, pg. b7 (February 27, 1977) (showing 65% of Oregonians favoring the death penalty).
55
William Long. A Tortured History: The Story of Capital Punishment in Oregon. pg. 60 (2001) (noting that the
death penalty could now be imposed for the second-worst crime in Oregon, but not the worst).
56
ORS 163.115.
57
State v. Quinn 290 Or. 383 (1981)
47
48
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was unconstitutional because it violated a capital defendant’s jury trial right guaranteed in
Article 1, Section 11, of the Oregon Constitution.
That issue was quickly remedied by death penalty supporters, who, by initiative petition,
brought Measure 7 to the ballot in 1984.58 Measure 7 was an initiative requiring death as the
penalty for aggravated murder when a unanimous jury, in addition to finding all of the elements
of aggravated murder, also finds beyond a reasonable doubt that the defendant acted deliberately;
that there is a probability that the defendant is a continuing threat to society; and that the
defendant responded unreasonably to provocation, if any. A jury’s failure to find affirmatively
on any one of the elements would result in life imprisonment, with a 30 year minimum
sentence.59 Although, the initiated statute only required a jury to answer three questions in the
penalty phase, the Oregon Supreme Court, in response to a federal constitutional challenge,
eventually, concluded that the statute also required the jury to answer a fourth question – whether
the defendant should receive a sentence of death.60 Currently, after various statutory
amendments and Oregon Supreme Court decisions, ORS 163.105 (1) now provides that a
defendant found guilty of aggravated murder can be sentenced to death; life in prison without
release or parole; or life in prison with the possibility of release or parole.61
OREGON’S DEATH PENALTY TODAY
In 2003, Gary Haugen was serving a life sentence for murder, when he killed a fellow
prison inmate. For that crime, Haugen was found guilty of aggravated murder and sentenced to
death. His conviction and death sentence were affirmed by the Oregon Supreme Court in 2010.62

Death Penalty Information Center, Oregon, available at http://www.deathpenaltyinfo.org/oregon-1.
Article 1, Section 40 of the Oregon Constitution provides: “Notwithstanding sections 15 and 16 of this Article, the
penalty for aggravated murder as defined by law shall be death upon unanimous affirmative jury findings as
provided by law and otherwise shall be life imprisonment with minimum sentence as provided by law.”
60
The so-called fourth question is intended to allow a jury to consider all aspects of a defendant’s character, and
background, regardless of whether that evidence is causally related to the aggravated murder offense. State v.
Wagner, 309 Or. 5 (1990).
61
ORS 163.150 (1) (b) (A) (B) (C) and (D) set out the four questions intended to separate those murders deserving
of death from those that do not.
62
State v. Haugen, 349 Or. 174 (2010).
58
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On May 18, 2011, a Marion County Circuit Court judge signed a death warrant setting Haugen’s
execution date for August 16, 2011.63 Haugen was not executed on that date.
On November 22, 2011, Governor John Kitzhaber, announced that in accordance with his
gubernatorial power set out in Article V, Section 1464 of the Oregon Constitution, he was
ordering a reprieve or moratorium intended to prohibit the carrying out of any death sentence
during his term as governor.65 According to Kitzhaber, Oregon’s death penalty law did not
meaningfully differentiate between those murders sentenced to death and those murders
sentenced to life in prison; was not swift and certain in its administration;66 and was not applied
equally.67 In response, Haugen filed a civil action against Kitzhaber asserting that the
moratorium was beyond the Governor’s constitutional power. Apparently, Haugen was ready to
die.68 The Oregon Supreme Court sided with Kitzhaber, stating that “[t]he issue is whether the
Governor’s action was within his constitutional authority, and we conclude that it was.” The
Court also commented, “We are not asked to, and we do not, review the Governor’s
judgement. . .”69 Governor Kate Brown has continued the death penalty moratorium, and has
announced that she will continue the moratorium if she is elected.70

Oregon Judge Signs Death Warrant; Execution of Gary Haugen Set for August, Helen Jung, available at
http://www.oregonlive.com/pacific-northwestnews/index.ssf/2011/05/oregon_judge_signs_death_warrant_execution_of_gary_haugen_set_for_august.html.
64
Article V, Section 14 of the Oregon Constitution provides in pertinent part that the governor, “shall power to
grant reprieves, commutations, and pardons, after conviction, for all offences [sic] except treason, subject to such
regulations as may be provided by law.”
65
At that time Kitzhaber also exhorted the legislature to bring potential death penalty reforms to the 2013
legislative session. None were forthcoming.
66
Kitzhaber also noted that the death penalty had been carried out only twice in fifty-four years and that those
men had volunteered to be executed – Douglas Wright in 1996 and Harry Moore in 1997.
67
At that time Kitzhaber also exhorted the legislature to bring potential death penalty reforms to the 2013
legislative session. None were forthcoming.
68
Michael Muskal, Oregon’s Top Court Upholds Governor’s Right to Block Execution, LA TIMES (June 20, 2013)
available at http://articles.latimes.com/2013/jun/20/nation/la-na-nn-oregon-supreme-court-execution-20130620.
69
Haugen v. Kitzhaber 28 Or. 715, 720, 733 (2013).
70
Soon after taking office Governor Brown announced that she would continue the death penalty moratorium
pending further study by a group of advisors. However, in her most recent announcement that she will continue
the moratorium if elected, Brown indicated she had received advice about the death penalty from her general
counsel.
63
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Today, in Oregon, 33 men and one woman are awaiting execution by lethal injection.
Although no one can be executed while the moratorium is in place, prosecutors continue to
proceed to trial in cases in which the death penalty is a potential sentence, and they can continue
to use a potential sentence of death as a factor in negotiating the resolution of an aggravated
murder case.
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INTRODUCTION
Oregon Governor Kate Brown has tasked her General Counsel’s office with preparing
this Report on the history and present circumstances of Oregon’s capital punishment regime.
No single report could ever credibly claim to be a “definitive work” on a subject that
carries such legal, moral, sociological, and philosophical weight and history as does the death
penalty. This Report is certainly not such a work. It may therefore prove useful at the outset to
say what this Report seeks to accomplish, and what it does not attempt to accomplish.
This Report is intended to survey the landscape of capital punishment in Oregon.
Specifically, this Report provides the Governor’s Office with a brief contextualized account
regarding:
1. The legal and practical history of Oregon’s capital punishment system;
2. The present status of Oregon’s capital punishment system, including its legal status
and functional/operational challenges; and
3. An Oregon Governor’s clemency powers as they may be exercised lawfully in the
capital cases.
This Report is not intended to be the “final word” on any topic, and does not even attempt
to engage with many of the well-conceived arguments and observations relating to the death
penalty. There are many, many nuanced writings on this topic, and while this Report cites some
of them, its purpose is narrowly focused to the subjects listed above. This Report does include a
brief recitation of the arguments made most often by proponents and opponents of capital
punishment, but does not adopt or endorse any of them.
This Report includes seven sections covering the following topics:
x

An overview and brief history of the death penalty in Oregon

ii
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x

An examination of the logistics of executions in Oregon

x

An explanation for the length of time that passes before a death sentence can be
carried out

x

An exposition of the administration of lethal injections

x

A snapshot of Oregon’s death row today

x

A survey of the policy debate on capital punishment

x

An analysis of gubernatorial clemency authority

In short: this Report is directed toward providing an objective, summary account of the
practical and legal history and current status of Oregon’s capital punishment regime, and of the
Oregon Governor’s powers as they intersect (or potentially intersect) with that system. The
purpose of this Report is to inform, not to make recommendations. It therefore takes no position
on the wisdom, effectiveness, or moral standing of Oregon’s constitutionally enacted death
penalty system.
If there is one conceptual thread that runs through the entirety of this document, it is the
unremarkable observation that the death penalty is an enormously complicated subject that is not
well-suited to easy ideological line-drawing. It is a subject whose very premise incorporates deep
human tragedy (the killing of a victim or victims), and then proceeds through an intricate series
of technical legal machinations whose outcome may seem just or unjust either because of the
particular facts of a case, or — often — a person’s ex ante moral or intellectual beliefs. That the
discussion that follows does not address in depth the very real human dimensions implicated by
capital punishment is not to suggest that they are unimportant; to the contrary, popular views of
these dimensions have been the driving force behind Oregon’s death penalty history. Such
dimensions are, however, outside the useful purpose of this Report, which is to help arm
iii
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decision-makers with the facts, law, and history, which may help provide a useful framework for
grappling with this issue in the public arena. 1

General Counsel Office
Office of Oregon Governor Kate Brown
October 2016

1

The General Counsel’s office acknowledges and extends its abiding thanks to Hannah
Hoffman, a student at the University of Michigan Law School, who assisted in the research and
drafting of this Report, and Jennifer Andrew, who assisted in compiling, editing, and formatting
this Report.
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I.

OVERVIEW OF OREGON’S CAPITAL PUNISHMENT REGIME
This Section provides a brief discussion of the history and current state of Oregon’s

capital punishment regime. The following topics are discussed:
A. The Legal History of Capital Punishment in Oregon
B. A Brief History of Oregon’s Governors Exercising Their Clemency Powers in
Death Cases
C. Oregon’s Death Sentences and Executions Since the Early Twentieth Century
D. A Present-Day Snapshot of Oregon’s Death Row
E. A Discussion of “Aggravated Murder,” The Only Death-Eligible Oregon
Crime
F. Discussion of Oregon’s Lethal Injection Regime
G. A Comparison of Oregon and Sister States with Regard to Historical and
Contemporary Policies and Applications of Capital Punishment.
Several of these topics are examined in more detail elsewhere in this Report; the purpose
of this Section is to provide some context for the more extensive discussions that follow.
A. Legal History of Capital Punishment in Oregon
Capital punishment was employed at the time of Oregon’s statehood, and since then its
legal status has swung back and forth between being authorized and proscribed multiple times.
Usually, these swings have been effected by popular vote; less commonly, they have been the
result of legislative or judicial action. Oregon’s death penalty history has featured periods of
significant activity as well of long stretches of near-dormancy. Capital punishment is presently
authorized in the Oregon Constitution 2 as an available punishment only for aggravated murder. 3
Oregon’s territorial government allowed capital punishment, and it continued to be
administered after statehood for some time without being explicitly codified. 4 The original state

2

OR. CONST. art. I, § 40.
“Aggravated murder” is defined by OR. REV. STAT. § 163.095 (2015).
4
State v. Finch, 54 Or. 482, 495–96, 103 P. 505, 511 (1909).
3

Page 1 of 98
Capital Punishment in Oregon: A Forum on the Death Penalty

Part 4: 2–5

Chapter 2—Report to Governor Kate Brown on Capital Punishment in Oregon

constitution contained no provision for the death penalty; 5 in 1864, the Oregon Legislature
adopted a statute explicitly authorizing it. 6 That statute remained in effect until 1914, when
voters passed Measure 334 7 by just 157 votes. 8 Measure 334 wrote a prohibition of the death
penalty into the Oregon Constitution for the first time. 9
Oregon voters reversed this proscription six years later when they passed Measure 304 10
by a large margin, 11 amending the constitution to authorize capital punishment. 12 Measure 304
for the first time in Oregon’s history tasked juries (rather than judges) with deciding whether to
impose death sentences. 13
The electorate changed its mind again in 1964: voters passed Measure 1, 14 which
amended the Oregon constitution and repealed the death penalty for the second time since
statehood. 15

5

THE OREGON CONSTITUTION AND PROCEEDINGS AND DEBATES OF THE CONSTITUTIONAL
CONVENTION OF 1857 401–04, 448, 456 (Charles H. Carey ed., 1926), cited in State v. Quinn,
290 Or. 383, 399, 623 P.2d 630, 640 (1981) (en banc).
6
ORGANIC AND OTHER GENERAL LAWS OF OREGON 1843–1872 § 516, 407 (1874).
7
OR. SEC’Y OF STATE, PROPOSED CONSTITUTIONAL AMENDMENTS AND MEASURES 58–59 (1914),
available at
http://library.state.or.us/repository/2010/201003011350161/ORVPGenMari1914m.pdf.
8
Oregon Election History, OREGON BLUE BOOK,
http://bluebook.state.or.us/state/elections/elections12.htm [hereinafter Oregon Election History].
9
OR. CONST. art. I, § 36.
10
OR. SEC’Y OF STATE, PROPOSED CONSTITUTIONAL AMENDMENTS AND MEASURES (WITH
ARGUMENTS) TO BE SUBMITTED TO THE VOTERS OF OREGON 8–11 (1920), available at
http://library.state.or.us/repository/2010/201003011350161/ORVPGenMari1920.pdf [hereinafter
1920 VOTERS’ PAMPHLET].
11
Oregon Election History, supra note 8.
12
OR. CONST. art. I, §§ 37, 38.
13
1920 VOTERS’ PAMPHLET, supra note 10, at 10.
14
OR. SEC’Y OF STATE, STATE OF OREGON VOTERS’ PAMPHLET 3–6 (1964), available at
http://library.state.or.us/repository/2010/201003011350161/ORVPGenMari1964.pdf [hereinafter
1964 VOTERS’ PAMPHLET]; Oregon Election History, supra note 8.
15
OR. CONST. art. I, § 38.
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In 1972, the U.S. Supreme Court declared the death penalty to be unconstitutional
nationwide. 16 In 1976, the Court reversed course, and stated that the death penalty did not violate
the federal constitution so long as certain safeguards (such as sentencing by jury) were in place. 17
These swings in federal constitutional law had no effect in Oregon because the death penalty had
been forbidden under state law since Measure 1’s passage in 1964.
In 1978, Oregon voters again reinstated capital punishment by passing Measure 8, which
statutorily (but not constitutionally) authorized a death sentence upon certain findings of the trial
judge (not the jury). 18 Specifically, Measure 8 (as codified at then-ORS 163.116) required a
judge to determine — after the jury returned with a guilty verdict — whether a murder had been
committed “deliberately”; if the judge made a finding of deliberateness, the judge could impose a
death sentence. 19 In 1981, the Oregon Supreme Court held in State v. Quinn that this legal
regime was unconstitutional because it denied defendants the right to have a jury determine
whether each element of their alleged crimes was satisfied. 20 The Quinn Court did not decide the
constitutionality of the death penalty itself. 21

16

Furman v. Georgia, 408 U.S. 238 (1972).
Gregg v. Georgia, 428 U.S. 153 (1976).
18
Oregon Election History, supra note 8; OR. SEC’Y OF STATE, GENERAL VOTERS’ PAMPHLET
48–51 (1978), available at
http://library.state.or.us/repository/2010/201003011350161/ORVPGenMari1978.pdf.
19
OR. REV. STAT. § 163.115(3)(1).
20
State v. Quinn, 290 Or. 383, 406–07, 623 P.2d 630, 643–44 (1981) (en banc).
21
Id.
17
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With Measure 8 struck down, voters again wrote the death penalty back into the
constitution in 1984 via Measures 6 and 7. 22 The vote was overwhelming, with 75 percent of
voters casting ballots in favor of restoration of capital punishment. 23
No capital punishment measures have appeared on the ballot since 1984. Referrals whose
passage would constitutionally repeal the death penalty were introduced in the House of
Representatives in 2013 24 and 2015, 25 each failed to make it out of committee.26
B. A Brief History of Oregon’s Governors Exercising Their Clemency Powers in
Death Penalty Cases
Amidst and between the series of constitutional, statutory, and judicial reversals and
renewals of Oregon’s capital punishment system during the twentieth century, Oregon’s
governors have employed their clemency powers in death cases numerous times. Democratic
Governor Robert Holmes commuted three death sentences during his two-year term from 1956
to 1958. 27 Republican Governor Mark Hatfield commuted three death sentences in 1964, 28 after
the passage of Measure 1 (which constitutionally repealed Oregon’s death penalty). Both men
staunchly opposed the death penalty as a matter of policy. 29 Hatfield was quoted in the 1964
voters’ pamphlet as both opposing capital punishment and supporting Measure 1. 30

22

OR. SEC’Y OF STATE, GENERAL ELECTION VOTERS’ PAMPHLET 28–33 (1984), available at
http://library.state.or.us/repository/2010/201003011350161/ORVPGenMari1984.pdf [hereinafter
1984 VOTERS’ PAMHLET]; Oregon Election History, supra note 8.
23
Oregon Election History, supra note 8.
24
H.J.R. Res. 1, 77th Or. Legis. Assemb. (2013).
25
H.J.R. Res. 5, 78th Or. Legis. Assemb. (2015).
26
OREGON LEGISLATIVE INFORMATION SYSTEM, https://olis.leg.state.or.us/liz/2015I1.
27
Eacret v. Holmes, 215 Or. 121, 123–24, 333 P.2d 741, 742 (1958) (en banc).
28
Aliza B. Kaplan, Oregon’s Death Penalty: The Practical Reality, 17 LEWIS & CLARK L. REV.
1, 11 (2013) (citing History of Capital Punishment in Oregon, OR. DEP’T OF CORR. (2000),
https://www.oregon.gov/doc/OC/Pages/cap_punishment/history.aspx).
29
Id. at 10–11.
30
1964 VOTERS’ PAMPHLET, supra note 14.
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In 2011, Democratic Governor John Kitzhaber became the latest governor to use his
clemency powers to make a statement against capital punishment. Governor Kitzhaber issued a
reprieve to forestall the imminent execution of Gary Haugen, 31 and announced that he would do
the same for any other execution that was scheduled during his term of office. 32 This
combination of reprieve-and-policy-statement has been referred to generally as a “moratorium”
on the death penalty in Oregon. Governor Brown has been widely reported to have “continued”
this moratorium, although she has undertaken no official action; this is based on her public
statements that she would take time to determine her position on this issue, and would allow no
executions while she so did.
Governor Kitzhaber explained that he intended for his reprieve to provoke a public
conversation on Oregon’s capital punishment system: “[T]he policy of this state on capital
punishment is not mine alone to decide. It is a matter for all Oregonians to decide. And it is my
hope — indeed, my intention – that my action today will bring about a long overdue reevaluation
of our current policy and our system of capital punishment.”33

31

Haugen elected to “volunteer” for execution in April 2011 by waiving all of his appeals and
rights to post-conviction review, which led to the scheduling of his execution in late 2011. At the
time, Haugen had been in prison for 30 years, originally for murdering his former girlfriend’s
mother. He received a death sentence in 2007 after he and a fellow inmate were convicted of
killing another prisoner they believed had informed prison staff the duo was using drugs. Helen
Jung, Oregon Death Row Inmate Wants to Drop Appeals, Paving Way for First Execution in 14
Years, OREGONIAN (May 9, 2011, 10:30 AM), http://www.oregonlive.com/pacific-northwestnews/index.ssf/2011/05/oregon_death_row_inmate_says_he_wants_to_drop_all_appeals_paving
_way_for_first_execution_in_14_years.html.
32
John Kitzhaber, Governor of Or., Statement on Capital Punishment (Nov. 22, 2011) (on file
with the Office of Governor Kate Brown).
33
Id.
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C. Oregon Death Sentences and Executions Since the Early Twentieth Century
Oregon has sentenced relatively few people to death since statehood, and has actually
executed fewer than half of those condemned. Since 1904 (the first year the Oregon Department
of Corrections began keeping track), the state has sentenced 138 people to death. 34 Oregon has
executed 60 of those sentenced to death (43 percent of those so sentenced). Executions were
comparatively frequent until the early 1950s, but became a rarity during the latter half of the
twentieth century. From 1948 to the present, Oregon has put nine people to death. 35
Since 1962, Oregon has executed two inmates (Douglas Franklin Wright in 1996, and
Henry Charles Moore in 1997), 36 both by lethal injection. 37 As with Gary Haugen in 2011, both
men “volunteered” to be executed by waiving their rights to appeals and other legal challenges. 38
Oregon has not executed a non-volunteer in 54 years. 39
A number of death row inmates have died on death row from non-execution causes. Two
men committed suicide on the row in 1931. 40 Four people have died from natural causes since
1984. 41 The most recent inmate to die on death row was Mark Allen Pinnell, who died on
December 14, 2015, at age 67 from chronic lung disease. 42

34

History of Capital Punishment in Oregon, supra note 28.
OR. DEP’T OF CORR., EXECUTIONS, https://www.oregon.gov/doc/OC/docs/pdf/exec_table.pdf.
Oregon employed hanging as the means of execution for many years, and began using poison gas
in 1939.
36
History of Capital Punishment in Oregon, supra note 28.
37
EXECUTIONS, supra note 35.
38
Id.
39
Id.
40
History of Capital Punishment in Oregon, supra note 28.
41
OREGON INNOCENCE PROJECT, Death Penalty Study: Reversals (June 13, 2016) (on file with
the Office of Governor Kate Brown) [hereinafter Reversals].
42
Maxine Bernstein, Oregon’s Oldest Death Row Inmate Mark Pinnell Died in Custody,
OREGONIAN (Dec. 14, 2015, 2:53 PM), http://www.oregonlive.com/pacific-northwestnews/index.ssf/2015/12/oregons_oldest_death_row_inmat.html.
35
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Most people who have left death row have not done so at the end of their lives. Of the 44
people who have been sentenced to death but have not been executed and are not currently on
death row, six have had their sentence commuted by a governor, 43 and at least 22 have had their
convictions or sentences reversed by a court. 44 (The 10 people sentenced to death for whom
official statistics do not account either died on the row from natural causes or were resentenced
at some point before 1984.) 45
D. A Present-Day Snapshot of Oregon’s Death Row
Today, the 34 inmates on death row include 33 men and one woman; their ages range
from 39 to 68. 46 Three death row inmates are black, three are Hispanic, and one is Native
American; the remaining 27 are identified as white. 47 The inmates’ death sentences come from
the circuit courts of 11 counties around the state (see Figure 1). 48 Marion County, which houses
the Oregon State Penitentiary, has sentenced the highest number of death row inmates (eight). 49

43

History of Capital Punishment in Oregon, supra note 28.
Reversals, supra note 41.
45
Id.
46
Id.
47
OR. DEP’T OF CORR., CAPITAL PUNISHMENT IN OREGON, MISC. CAPITAL PUNISHMENT FACTS,
https://www.oregon.gov/doc/OC/pages/cap_punishment/cap_punishment.aspx#Misc__Capital_P
unishment_Facts [hereinafter OR. CAPITAL PUNISHMENT FACTS].
48
Id.
49
OR. DEP’T. OF CORR., OREGON OFFENDER SEARCH, http://docpub.state.or.us/OOS/intro.jsf
[hereinafter OFFENDER SEARCH].
44
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Figure 1:

DEATH ROW INMATES BY COUNTY
OF SENTENCING
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E. Aggravated Murder — The Only Death-Eligible Crime in Oregon
“Aggravated murder” is the only crime in Oregon for which death is an available
sentence. 50 Aggravated murder is a crime that meets the definition of murder (found at
ORS 163.115), and which includes one or more “circumstances” stated in the aggravated murder
statute. 51 Examples of circumstances which render a killing that would otherwise constitute
murder an “aggravated murder” include: murder for hire; the victim being a child; the presence
of torture prior to the murder; the victim being a law enforcement or judicial employee; multiple
victims; or the perpetrator committing a murder after previously having been convicted of any
past homicide. 52 Several inmates on death row — including Gary Haugen — previously had

50

OR. REV. STAT. § 163.150 (2015).
OR. REV. STAT. § 163.095 (2015).
52
Id.
51
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been convicted of murder and sentenced to life in prison, and received a capital sentence only
after murdering a fellow inmate. 53
To impose a sentence of death, Oregon statute requires a jury to make four findings: first,
“[w]hether the conduct of the defendant that caused the death of the deceased was committed
deliberately and with the reasonable expectation that death of the deceased or another would
result;” second, “[w]hether there is a probability that the defendant would commit criminal acts
of violence that would constitute a continuing threat to society;” third, “whether the conduct of
the defendant in killing the deceased was unreasonable in response to the provocation, if any, by
the deceased;” and fourth, “[w]hether the defendant should receive a death sentence.” 54 The
judge must instruct the jury to consider mitigating circumstances like the defendant’s age, prior
criminal conduct, and pressure under which the defendant was acting at the time the offense was
committed. 55 To reach a death sentence, the jury must give a unanimous, affirmative answer to
each question; if the jury fails to answer “yes” to each question, a death sentence is forbidden
and the presumptive sentence (from which the court may depart if mitigating circumstances
warrant) is incarceration for life without possibility of parole. 56
Of the 34 death row inmates, 21 were convicted of multiple counts of aggravated
murder. 57 Just three were also convicted of sex crimes, but 11 were also convicted of murder or
attempted murder for crimes other than those that landed them on death row. 58 Six are still in the
process of directly appealing some element of their cases; 18 are in some stage of state post-

53

OREGONIAN, Oregon Death Row, http://www.oregonlive.com/pacific-northwestnews/index.ssf/oregon_death_row.html.
54
OR. REV. STAT. § 163.150(1)(b) (2013).
55
OR. REV. STAT. § 163.150(1)(c) (2013).
56
OR. REV. STAT. § 163.150(1)(c)–163.150(2) (2013).
57
OFFENDER SEARCH, supra note 49.
58
Id.
Page 9 of 98
Capital Punishment in Oregon: A Forum on the Death Penalty

Part 4: 2–13

Chapter 2—Report to Governor Kate Brown on Capital Punishment in Oregon

conviction relief proceedings, and eight have exhausted all state-level challenges and have
moved into the federal courts for federal habeas proceedings. 59
F. Oregon’s Lethal Injection Regime
Lethal injection is at present the exclusive means of execution available to Oregon. 60 The
relevant statute requires what is referred to as a “three drug cocktail”: “the punishment of death
shall be inflicted by the intravenous administration of a lethal quantity of [1] an ultra-short-acting
barbiturate in combination with [2] a chemical paralytic agent and [3] potassium chloride or
other equally effective substances sufficient to cause death.” 61 Oregon uses pentobarbital as the
“short-acting barbiturate” and pancuronium bromide as the “paralytic agent.”62 Nembutal — the
injectable form of pentobarbital — is manufactured by Danish pharmaceutical company
Lundbeck, which announced in 2011 it would no longer sell the product in the United States to
be used in executions. 63
G. Comparing Oregon’s Death Penalty Policy and Application to Other States and
Nationwide Trends
1. Executions and New Death Sentences Are Trending Downward Nationwide
Executions nationwide are on a downward trajectory. The highest number of executions
in the United States since 1976 was 98 in 1999. 64 In 2002, there were 71 executions nationwide;

59

OREGON INNOCENCE PROJECT, PENDING CAPITAL APPEALS & PCR (Apr. 14, 2016) (on file
with the Office of Governor Kate Brown).
60
OR. REV. STAT. § 137.473 (2013).
61
Id.
62
OR. CAPITAL PUNISHMENT FACTS, supra note 47.
63
David Jolly, Danish Company Blocks Sale of Drug for U.S. Executions, N.Y. TIMES (July 1,
2011), available at http://www.nytimes.com/2011/07/02/world/europe/02execute.html?_r=0.
64
DEATH PENALTY INFO. CTR., EXECUTIONS BY YEAR,
http://www.deathpenaltyinfo.org/executions-year.
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in 2010, there were 46; in 2011, there were 43; in 2013, there were 39; in 2014, there were 35;
and in 2015, there were 28. 65
As the number of executions per year goes down, a few states make up an increasingly
higher percentage of the performed executions. For example, of the 39 executions nationwide in
2013, three states accounted for 29: Texas (16); Florida (7); and Oklahoma (6).
Similar trends are present for new death sentences. In 2015, there were 50 death
sentences imposed nationwide; 66 in 2014, there were 73 such sentences; there were 140 such
sentences in 2005; in 2000, there were 224; there were 315 such sentences in each of 1994 and
1996. 67
2. Oregon Is Unusual in Its Inconstancy on Capital Punishment
Oregon stands out from other states in its ambivalence about the death penalty; most
other states long ago settled the question one way or the other (or have changed their minds once
and enduringly).
In 1847, Michigan became the first state to abolish capital punishment after completing
its final execution in 1830, and voters later ratified the ban into the state constitution in 1963. 68

65

Id.
Emily Bazelon, Where the Death Penalty Still Lives, N.Y. TIMES (Aug. 23, 2016), available at
http://www.nytimes.com/2016/08/28/magazine/where-the-death-penalty-stilllives.html?hp&action=click&pgtype=Homepage&clickSource=story-heading&module=photospot-region&region=top-news&WT.nav=top-news&_r=1.
67
DEATH PENALTY INFO. CTR., DEATH SENTENCES BY YEAR: 1976–2014,
http://www.deathpenaltyinfo.org/death-sentences-year-1977-2009.
68
Barton Deiters, Why Has Michigan Opposed the Death Penalty for More Than 150 Years,
MLIVE (Apr. 17, 2012, 6:50 AM), http://www.mlive.com/news/grandrapids/index.ssf/2012/04/why_has_michigan_opposed_the_d.html.
66
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In 161 years, Michigan has never reinstated the death penalty, despite attempts during the 1980s
to restore it. 69
During the “Progressive Period” at the turn of the twentieth century, nine states (besides
Oregon) repealed the death penalty. 70 Like Oregon, seven other states reversed this decision just
a few years later. 71 Both Minnesota (1911) 72 and North Dakota (1915) 73 have proscribed capital
punishment for more than a century. The other seven states that abolished the death penalty and
then reversed the decision shortly thereafter have continued to allow capital punishment through
the present day (excepting the brief period in the 1970s when the U.S. Supreme Court declared
the death penalty unconstitutional nationwide). 74 Only Oregon voters spent the twentieth century
reversing themselves on the issue repeatedly. 75

69

Id.
John F. Galliher et al., Abolition & Reinstatement of Capital Punishment During the
Progressive Era & Early 20th Century, 83 J. CRIM. L. & CRIMINOLOGY 538 (1992).
71
Id. at 541.
72
Nick Woltman, This Bungled St. Paul Hanging Caused Minnesota to Abolish the Death
Penalty, TWIN CITIES PIONEER PRESS (Feb. 12, 2016),
http://www.twincities.com/2016/02/12/from-the-archives-bungled-st-paul-hanging-wasminnesotas-last-execution/.
73
N.D. SUP. CT., THE DEATH PENALTY: N.D. V. U.S.,
https://www.ndcourts.gov/court/news/deathpenalty.htm.
74
See ARIZ. DEP’T OF CORR., ARIZONA DEATH PENALTY HISTORY,
https://corrections.az.gov/public-resources/death-row/arizona-death-penalty-history; TENN.
DEP’T OF CORR., DEATH PENALTY IN TENNESSEE, https://www.tn.gov/correction/article/tdocdeath-penalty-in-tennessee. DEATH PENALTY INFO. CTR., COLORADO,
http://www.deathpenaltyinfo.org/colorado-1; DEATH PENALTY INFO. CTR., KANSAS,
http://www.deathpenaltyinfo.org/kansas-1; DEATH PENALTY INFO. CTR., MISSOURI,
http://www.deathpenaltyinfo.org/missouri-1; DEATH PENALTY INFO. CTR., SOUTH DAKOTA,
http://www.deathpenaltyinfo.org/south-dakota-0; DEATH PENALTY INFO. CTR., WASHINGTON,
http://www.deathpenaltyinfo.org/washington-1;
75
Washington did reverse its death penalty one more time. The statute allowing capital
punishment was abolished in 1975, but voters passed an initiative allowing for it in November of
the same year. DEATH PENALTY INFO. CTR., WASHINGTON,
http://www.deathpenaltyinfo.org/washington-1.
70
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The state with perhaps the least ambivalent approach to the death penalty — Texas —
has executed 805 people since 1930, 508 of whom were put to death after 1977. 76
3. Oregon Stands Out for How Little It Uses Capital Punishment
The average number of executions carried out by the 43 states 77 that have allowed capital
punishment (at least at some point) since 1930 is 121. 78 Oregon has executed 21 people since
1930. Only 11 states have executed fewer people than Oregon during those years, and four of
those have since abolished the death penalty. 79 Since the U.S. Supreme Court deemed capital
punishment to be constitutional in 1976, Oregon has executed just two people — fewer than all
but four death penalty states, two of which have abolished their death penalty laws within the last
five years. 80 And while some states allow capital punishment for crimes ranging from treason to
kidnapping to drug trafficking, Oregon allows it only in cases of aggravated murder. 81
4. The Demographics of Oregon’s Death Row Are Similar to Most Other States
Where Oregon does not stand out is in the racial and gender disparities present on its
death row. Two percent of the state’s population is black, 82 but black defendants make up nine
percent of death row and five percent of those executed. 83 Given Oregon’s low numbers — 34

76

Id.
Includes the District of Columbia.
78
Capital punishment is currently legal in 30 states. NAT’L CONFERENCE OF STATE LEG., STATES
& CAPITAL PUNISHMENT (Sept. 13, 2016), http://www.ncsl.org/research/civil-and-criminaljustice/death-penalty.aspx.
79
Id.
80
DEATH PENALTY INFO. CTR., FACTS ABOUT THE DEATH PENALTY,
http://www.deathpenaltyinfo.org/documents/FactSheet.pdf.
81
TRACY L. SNELL, U.S. DEP’T OF JUSTICE, CAPITAL PUNISHMENT: 2013 STATISTICAL TABLES
(2014) [hereinafter STATISTICAL TABLES].
82
U.S. CENSUS BUREAU, QUICKFACTS (July 1, 2014),
https://www.census.gov/quickfacts/table/PST045215/41,00.
83
FACTS ABOUT THE DEATH PENALTY, supra note 80.
77
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inmates on death row 84 and 60 executed in total — the disparity does not appear to be as
profound, numerically. Three executed inmates have been black, 85 and three death row inmates
are as well. 86 Three death row inmates are Hispanic, and one is Native American. 87
The national numbers are similar. Black defendants, in particular, are widely
overrepresented in death penalty sentencing and executions on a national level.88 About 13
percent of the American population in 2014 identified as black, 89 but 43 percent of death row
inmates and 34.5 percent of those executed are black defendants. 90 (An overrepresentation of
between 2.5 and four times, just as in Oregon.)
Men also are dramatically overrepresented on death row in Oregon and elsewhere. Just
one woman sits on death row in Oregon, compared with 33 men. 91 In fact, in 2013, nine
jurisdictions (eight states and the federal government) had death rows with only one woman. 92
Of the 2,979 people sentenced to death in America in 2013, just 56 were women (1.8 percent). 93
Of those women, 68 percent were white and 25 percent were black. 94

84

OR. DEP’T OF CORR., SUMMARY OF DEATH ROW INMATES (Mar. 16, 2016), available at
https://www.oregon.gov/doc/OC/docs/pdf/death_row_inmates.pdf.
85
EXECUTIONS, supra note 35.
86
OR. CAPITAL PUNISHMENT FACTS, supra note 47.
87
Id.
88
FACTS ABOUT THE DEATH PENALTY, supra note 80.
89
QUICKFACTS, supra note 82.
90
FACTS ABOUT THE DEATH PENALTY, supra note 80.
91
Id.
92
STATISTICAL TABLES, supra note 81.
93
Id.
94
Id. (The U.S. Department of Justice did not break out statistics on how many female death row
inmates are Hispanic or Native American.)
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5. Oregon’s History of Commuted Death Sentences Is Not Unusual
Oregon’s history of commutations during the twentieth century is also not particularly
unusual. Commutations of the death penalty have been not infrequent, and multiple governors
have issued blanket commutations of an entire death row. Before 1976, six governors (including
Holmes and Hatfield) commuted the sentences of all the inmates on death row in their respective
states. 95
In the years since the U.S. Supreme Court reinstated the death penalty in 1976, there have
been 280 commutations. 96 There have been six blanket commutations by governors in five states,
and many more commutations of individual inmates. 97 The governors who commuted the entire
death row in their respective states have been primarily Democrats — of the six governors, just
one was a Republican. 98 The only state where those commutations took place that still allows
capital punishment is Ohio. 99 However, since 2011, Governor John Kasich has commuted the
sentences of five inmates 100 and issued a reprieve for those scheduled for execution because the
state has been unable to buy the drugs it needs to perform the lethal injection. 101

95

These commutations were granted in Oregon, Oklahoma, Tennessee, Massachusetts, and
Arkansas. DEATH PENALTY INFO. CTR., CLEMENCY, http://www.deathpenaltyinfo.org/clemency.
96
Commutations do not include reprieves, such as the ones issued by Govs. Kitzhaber and
Colorado Governor John Hickenlooper, which do not lessen or eliminate a sentence, merely
delaying the execution of the death penalty. Id.
97
Id.
98
Gov. George Ryan of Illinois, a Republican, commuted the entire death row in his state in
2003. The other commuting governors were: Gov. Toney Anaya (New Mexico), Gov. Richard
Celeste (Ohio), Gov. Jon Corzine (New Jersey), Gov. Pat Quinn (Illinois), and Gov. Martin
O’Malley (Maryland). Id.
99
Ohio has executed 52 people since 1977.
100
OHIO DEP’T. OF REHAB. & CORR., CAPITAL PUNISHMENT IN OHIO,
http://www.drc.ohio.gov/public/capital.htm.
101
Alan Johnson, Ohio Revises Death Penalty Protocol, Will Delay Executions, COLUMBUS
DISPATCH (Jan. 9, 2015), http://www.dispatch.com/content/stories/local/2015/01/08/deathpenalty-protocol.html.
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II.

PERFORMING AN EXECUTION IN OREGON
The last time the Oregon Department of Corrections performed an execution was in 1997,

but the department came within two weeks performing Gary Haugen’s execution in late 2011
(which was postponed by Governor Kitzhaber’s reprieve). That means that the staff of the DOC
have planned and prepared for three executions in 20 years. These three events give a view into
what performing an execution would entail if Oregon were to resume executions.
The execution of Douglas Franklin Wright in 1996 was, by all accounts, the most
difficult of the three to plan. At the time, Oregon had not executed anyone in 32 years and had
never used lethal injection as a method of execution. 102 The statute governing executions
requires the superintendent of the Oregon State Penitentiary to oversee the process of preparation
and execution, and it therefore fell to then-OSP Superintendent Frank Thompson to create a plan
for executing Wright. 103
Thompson had to start “from scratch” on creating an execution protocol. 104 He had
moved to Oregon from Arkansas, where he ran several prisons (although he had never directly
supervised an execution), so he modeled Oregon’s protocol on the one Arkansas used. 105 He had

102

Leeroy Stanford McGahuey was the last execution before Wright in 1996; he was put to death
using lethal gas in 1964. History of Capital Punishment, supra note 28.
103
Interview with Frank Thompson, Retired Superintendent, Or. State Penitentiary, in Salem, Or.
(June 30, 2016) [hereinafter Thompson Interview].
104
Id. The statute itself specifies only that an execution will be done by lethal injection,
supervised by the superintendent of the penitentiary, and in the presence of a designated list of
people. It is the administrative rule that outlines the procedures and specific details of how an
execution is actually performed; it was this rule that Thompson and his staff rewrote to
accommodate lethal injection. OR. REV. STAT. § 137.473 (2015); OR. ADMIN. R. §§ 291-0240005–291-024-0090.
105
Thompson Interview, supra note 103. Arkansas’s protocol was modeled on Texas, which
means Oregon’s method of execution is relatively similar to the one used in Texas.
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been at the penitentiary for less than two years when he began reworking its execution rule and
leading its staff into unknown territory. 106
Thompson personally recruited most of the members of the execution team from among
the penitentiary staff. 107 A veteran himself, Thompson chose almost exclusively former members
of the military, regardless of their personal opinions on capital punishment. 108 He believed the
training one receives in the military — training that prepares soldiers to kill — would help
members of the execution team guard against the psychological ramifications of carrying out the
death penalty. 109
To prepare for the executions, Oregon sent small teams to California (in the 1990’s) and
Texas (in 2011) to observe states’ execution protocols. Former Department of Corrections
Director Max Williams remembers being struck by how routine executions were in Texas: down
the hall from the execution chamber was a room like a closet, with the white jumpsuits for future
condemnees hung in a row like shrouds, labeled with names and dates of people scheduled to be
put to death. 110 Former Superintendent Jeff Premo remembers that the execution they witnessed
began at 6:00 p.m., and the whole team (including Texas corrections officials) were in a steak
restaurant having dinner by 7:00 p.m.; the execution went that smoothly in the Texas prison. 111
In preparation for the Haugen execution, Superintendent Premo made some changes to
the execution protocol, most notably the relief to officers assigned to observe the condemned

106

Id.
Id.
108
Id.
109
Id.
110
Interview with Max Williams, Former Dir., Or. Dep’t of Corr., in Portland, Or. (July 5, 2016)
[hereinafter Williams Interview].
111
Interview with Jeff Premo, Former Superintendent, Or. State Penitentiary, in Salem, Or. (June
16, 2016) [hereinafter Premo Interview].
107
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inmate (discussed above). He also changed the time of the execution from midnight to 7:00 p.m.
in an effort to prevent it from becoming a spectacle for (often intoxicated) members of the
public, which had been a problem 15 years earlier. 112 Superintendent Premo also refused to allow
the execution to become a media spectacle, to the best of his ability. His staff turned down
multiple interview requests from Oprah, and they kept a tight lid on media access. 113 “I was clear
I would not make this a dog and pony show,” he said.114
The staff also faced a challenge in finding an executioner and health care professionals to
insert the IVs into Haugen’s arms and declare the time of death. 115 Premo couldn’t employ
prison doctors because they are meant to have a close relationship with the inmates, who are
their patients, and it would be morally fraught for a doctor to kill one of his own patients. 116
Further, medical professionals generally do not wish to perform executions; the American
Medical Association recommends against it. 117 It was therefore very difficult to find medical
professionals who were willing to help. 118 They ultimately recruited a former military doctor and

112

Id. Premo believed the earlier start time would give people less opportunity to go out to a bar
first and rile themselves up to come down to the prison. This was not an idle concern: Former
DOC deputy director Ben DeHaan said he left the penitentiary at 2 a.m. after the Wright
execution in 1996, only to find the street outside full of hundreds of people. They were cheering
and yelling – many had their children in tow – and DeHaan described it as akin to a “tailgate
party.” Some people had signs saying “light ‘em up!” The “carnival atmosphere” that night was
“more disturbing to (him) than anything.” Telephone Interview with Ben DeHaan, Former
Deputy Dir., Dep’t of Corr., in Salem, Or. (July 7, 2016).
113
Premo Interview, supra note 111.
114
Id.
115
Id.
116
In fact, the DOC’s own policies now require that “[c]apital punishment services shall be
provided by people not otherwise associated with the delivery of health care within Oregon
Department of Corrections’ facilities. Or. Dep’t of Corr., Health Services Section, Policy and
Procedure #P-I-07, available at
https://www.oregon.gov/doc/OPS/HESVC/docs/policies_procedures/Section_I/PI07%20Executi
ons%202015.pdf.
117
See infra, note 255.
118
Premo Interview, supra note 111.
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two nurses from outside the Salem area. 119 The executioner, who was unpaid, was recruited as
well, and Premo had to train him or her. 120 The pair met repeatedly at a South Salem hotel where
Premo showed the executioner how to empty syringes into a watermelon. 121
But the staff had to contend with more than logistics. Thompson worried about the
psychological impact of killing someone. It isn’t natural for people to want to kill each other, he
said, especially not in the absence of a war or an imminent threat to someone’s safety. 122 Even
for people who agree with capital punishment in theory, the actual act of putting someone to
death can be very damaging, Thompson said. 123 He hoped that military training would provide
an ameliorative effect for some of that damage.
Thompson was right to worry. Studies of correctional officers involved in executions
have shown that they develop sophisticated coping mechanisms to distance themselves from the
act. 124 Anecdotal evidence shows that when those coping mechanisms fail, the results can be
dire. Members of execution teams have reported grief, alcoholism, shame, and even suicide by
fellow officers after being involved in putting inmates to death. 125

119

Id.
Id. Premo was (and remains) the only person besides the executioner to know his or her
identity, so no one else could perform the training.
121
Id.
122
Thompson Interview, supra note 103.
123
Id.
124
See Amanda Gil et al., Secondary Trauma Associated With State Executions: Testimony
Regarding Execution Procedures, 34 J. PSYCHIATRY & L. 25 (2006); Michael J. Osofsky et al.,
The Role of Moral Disengagement in the Execution Process, 29 L. & HUM. BEHAV. 371 (2005);
Michael J. Osofsky & Howard J. Osofsky, The Psychological Experience of Security Officers
Who Work With Executions, 65 PSYCHIATRY 358 (2002).
125
See, e.g., Alex Hannaford, Inmates Aren’t the Only Victims of the Prison Industrial Complex,
NATION (Sept. 16, 2014), https://www.thenation.com/article/inmates-arent-only-victims-prisonindustrial-complex/; Vivian Giang, Ex-Death Row Guard Describes the Chilling Hours Before
an Execution, BUS. INSIDER (Feb. 13, 2013), http://www.businessinsider.com/what-its-like-towork-with-prisoners-on-death-row-2013-2; Sara Rimer, Working Death Row: A Special Report –
In the Busiest Death Chamber, Duty Carries its Own Burdens, N.Y. TIMES (Dec. 17, 2000),
120
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Within Oregon, participants in the executions of the 1990’s remember experiencing this
impact. The team assigned to observe the condemnee continuously for days before the execution
experienced “Stockholm Syndrome,” in which the officers became attached to the inmate about
to die. 126 The effect was so memorable that Premo decided in 2011 that he would shorten the
length of observation time and add members to the observation team during the Haugen
execution in order to lessen the impact on officers. 127 Other staff members reported similar
mental conflict: they understood executions to be part of their jobs, but they felt real pain in
having to do it. 128
Joe DeCamp, a former corrections officer (now administrator), played an integral role in
planning the 1996 execution. 129 He struggled with it afterward. 130 Even though he had seen
disturbing violent incidents as a corrections officer and always knew that executing someone was
a possibility, he said it was hard to deal with after the fact. 131
“You want to be prideful in your work, but how can you be proud that you killed
somebody? That still bothers me,” he said. “[N]o one was proud of the responsibility.” 132

http://www.nytimes.com/2000/12/17/us/working-death-row-special-report-busiest-deathchamber-duty-carries-its-own.html?_r=0.
126
Interview with Perrin Damon, Former Commc’ns Manager, Or. Dep’t of Corr., in Salem, Or.
(June 22, 2016) [hereinafter Damon Interview]; Premo Interview, supra note 111.
127
Premo Interview, supra note 111.
128
Damon Interview, supra note 126; Thompson Interview, supra note 103; Interview with Joe
DeCamp, Adm’r, Dep’t of Corr. Office of Gov’t Efficiencies, in Salem, Or. (June 10, 2016)
[hereinafter DeCamp Interview].
129
Id. DeCamp was in charge of writing the “post orders,” which were the detailed instructions
for each officer involved in the execution. He likened his role to being the director of a play and
assigning stage directions.
130
Id.
131
Id.
132
Id.
Page 20 of 98
Capital Punishment in Oregon: A Forum on the Death Penalty

Part 4: 2–24

Chapter 2—Report to Governor Kate Brown on Capital Punishment in Oregon

The practical impact of the executions was largely manageable for the agency, albeit
intense for the people directly involved. The staff practiced the execution over and over, drilling
until they could do it almost reflexively. 133 They had to retrofit a room in the prison into an
execution chamber, and they had to consider details ranging from the radio frequency to be used
during the execution to how to accommodate protesters on the night of the event. 134 The
communications team worked with the Federal Aviation Administration to restrict the airspace
over the prison to prevent media helicopters from flying overhead. 135 They also outfitted a room
in the prison with phone lines and other equipment the media would need to cover the
execution. 136
Few of those problems ended up being terribly expensive to solve. The greatest “cost” of
an execution is in staffing resources. The Haugen execution (planning of which built on what had
been done before in 1996 and 1997) would have required 197 people 137 working at the
penitentiary during the night of the event, in addition to the 143 people who would have been
working anyway on any typical night. Those extra staff would have included 21 officers to
monitor the perimeter of the prison, 21 officers stationed in the death row housing unit, 18
“media day escorts” (which include 15 correctional officers and three public information staff),
15 members of the prison’s tactical team (which operates like a SWAT team), 10 officers on the

133

Id.; Damon Interview, supra, note 126; Thompson Interview, supra note 103.
DeCamp Interview, supra note 128.
135
Damon Interview, supra note 126.
136
Id.
137
This number includes 24 “external partners” – staff from the Oregon State Police, Salem
Police Department, and other agencies.
134
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tie-down team for the condemnee, three decoy executioners plus the actual executioner, and
others. 138
Neither the completed executions nor the aborted Haugen execution appeared to have a
significant impact on the inmates or on the penitentiary. Both Thompson and Premo said they
made an effort to keep things running as normally as possible, and that the most profound
reaction came from the other men on death row in both cases. 139 The prison went into lockdown
on the nights of the executions (and would have for Haugen), and Premo said he thought it
important to serve a good dinner was served, show something popular on TV, and make
chaplains available to talk to, in order to keep the inmates as comfortable as possible. 140 In all
three cases, there were no riots or violence, although there was some relational tension between
the inmates on death row. 141
Premo’s staff had worked for more than a year to prepare for the Haugen execution when
Governor Kitzhaber issued a reprieve. 142 The staff put away plans the next day and have not
revisited them. 143 If an execution were scheduled today, Premo estimated it would take about six

138

These numbers reflect the planning for the Haugen execution but are also very close to the
staffing used during the 1996 execution of Douglas Franklin Wright and the 1997 execution of
Harry Charles Moore. Staff at the penitentiary used those earlier executions as models for
Haugen’s execution, with only a few modifications.
139
Thompson Interview, supra note 103.
140
The dinner for inmates during the Wright execution was fried chicken. Damon said she
remembers it distinctly because several inmates cracked a morbid joke about wanting executions
more often if it meant getting their favorite dinner. Damon Interview, supra note 126.
141
Thompson Interview, supra note 103; DeCamp Interview, supra note 128.
142
Premo Interview, supra note 111.
143
Id. This may have been the one real mistake in the process, according to Premo. The staff had
worked very hard on the execution project and never received any debriefing or recognition for
that work, which he said they deserved to have. At the very least, all that time spent planning
how to kill someone should have been acknowledged because it was a difficult undertaking for
many of the people involved.
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months to plan. 144 Many of the people who worked on the Haugen team are still employed by the
corrections department and remember the plan from five years ago. 145 And it was a good plan,
Premo said: “If it were a bank heist, we would have got away with the money.” 146

144

Id.
Id.
146
Id.
145
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III.

WHY IT TAKES SO LONG TO EXECUTE A CAPITAL DEFENDANT
Last year, the Oregon Supreme Court decided State v. Guzek, 147 which is known as

“Guzek VI” because the 2015 decision is the sixth time the Court has reviewed the 1988
conviction and sentence of Randy Lee Guzek, a death row inmate. Mr. Guzek’s initial appeal of
his 1988 conviction and sentence reached the Court in 1990. In that appeal — Guzek I — the
Court affirmed Mr. Guzek’s conviction but remanded the case for a new penalty-phase trial. 148
With two subsequent appeals to the Oregon Supreme Court and one appeal to the U.S. Supreme
Court, Mr. Guzek won two additional penalty-phase retrials — to date, he has had a total of four
penalty-phase trials. In Guzek VI, the Oregon Supreme Court finally affirmed Mr. Guzek’s
sentence. If he gets no further review from the U.S. Supreme Court, his direct appeals will finally
be concluded. He may now — 28 years after his conviction — begin pursuing the next phase of
challenges, post-conviction relief. 149
Mr. Guzek’s case exemplifies the delay (to say nothing of enormous resource
commitment) built into Oregon’s application of the death penalty. Mr. Guzek murdered Rod and
Lois Houser on June 28, 1987; nearly 30 years later, his appeals continue with no end in sight.
The delay of executions like Mr. Guzek’s is attributable, in large part, to state and federal
laws governing review of death sentences and their underlying convictions. This section will
account for why it takes so long before a convicted murder like Mr. Guzek is executed.

147

358 Or. 251 (2015).
ORS 163.150(1)(a) provides that a defendant found guilty of aggravated murder is subject to
“a separate sentencing proceeding . . . before the trial jury” to determine the sentence. The statute
directs the jury to make findings of fact relating to the crime and the defendant’s continuing
dangerousness, among other things. OR. REV. STAT. § 163.150(1)(b).
149
“[A capital d]efendant may petition for post-conviction relief on any grounds stated in the
post-conviction relief statutes after he exhausts his direct appeal rights.” State v. Montez, 309 Or.
564, 606, 789 P.2d 1352, 1378 (1990) (citing OR. REV. STAT. § 138.510(1)).
148
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In summary, there are five phases of legal process between the commission of an
aggravated murder and an execution. The first phase is trial court proceedings, which consists of
pretrial discovery and motion practice, trial, and post-trial motion practice. This first phase can
take three years or more from the time of the crime, a period stretched even longer in the event of
a pretrial (“interlocutory”) appeal. The second phase is the direct appeal to the Oregon Supreme
Court. When one factors in motions for reconsideration and petitions for certiorari to the
U.S. Supreme Court, this second phase can take three to four years or longer. The third phase is
the petition for post-conviction relief, trial court proceedings to adjudicate that petition, and
appeals. This phase, from filing of the petition to conclusion of all appeals, can take six to eight
years or more. The fourth phase is federal habeas corpus review. This phase, including all
appeals (or attempts at appeals), can take four to five years or more. The final step after all
avenues for review are exhausted and before an execution is performed is the death warrant
hearing, which can add up to a year to the process. When one builds into this timeline the
passage of time between phases (within the applicable statutes of limitation), it is virtually
impossible for an execution to be performed in less than about 20 years from the time of the
crime. And in the event that a reviewing court finds error at any stage, the process of trial,
appeal, post-conviction relief, and habeas corpus review begins anew.
A. Pretrial and Trial Proceedings
The duration of trial court proceedings in capital cases is variable. The main constraint on
the duration of trial court proceedings is defendants’ speedy trial rights. In Oregon, the speedy
trial requirement is both statutory and constitutional. Oregon statute requires that defendants be
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brought to trial “within a reasonable period of time[.]” 150 This statute implements the state
constitution’s command that “justice shall be administered . . . without delay.” 151 The parallel
provision of the federal constitution requires that “[i]n all criminal prosecutions, the accused
shall enjoy the right to a speedy . . . trial.” 152 There is no fixed rule for applying these statutory
and constitutional limits; rather, the Oregon Supreme Court applies a fact-specific factor test to
decide whether a pretrial delay is unreasonable. 153 In one case, the Court held that a five-year
pretrial delay was constitutionally infirm. 154 Although state and federal speedy trial rights
constrain the duration of pretrial proceedings to some extent, speedy trial rights are often waived
by defendants. Further, delays caused by the defendant are not subject to the speedy-trial
constraint. 155 The only constraint on delays caused by the defendant are those imposed in any
given case by the trial judge (or, where applicable, appellate court).
Pretrial discovery, motion practice, and trial proceedings in capital cases are notoriously
drawn out, even in optimal circumstances, because all participants go to great pains to avoid
errors given the expectation of decades of appellate review. Defense counsel often tries to pursue
every possible lead and bring every conceivable motion to preserve as many appellate issues as
possible. Likewise, counsel for the State and the trial judge often leave no stone unturned in an
effort to foreclose bases for reversal on appeal. Accordingly, it is typical for pretrial discovery
and motion practice (even in the absence of a pretrial appeal, discussed below) to take more than

150

OR. REV. STAT. § 135.747; see also State v. Harberts, 331 Or. 72, 80, 11 P.3d 641, 647
(2000).
151
OR. CONST. art. I, § 10.
152
U.S. CONST. amend. VI.
153
Harberts, 11 P.3d at 647 (“Determining whether the state did so is a fact-specific inquiry that
requires the court to examine the circumstances of each particular case.”).
154
Id.
155
See, e.g., United States v. Bufalino, 683 F.2d 639, 646 (2d Cir. 1982) (delay caused by
defendant does not result in speedy trial violation).
Page 26 of 98
Capital Punishment in Oregon: A Forum on the Death Penalty

Part 4: 2–30

Chapter 2—Report to Governor Kate Brown on Capital Punishment in Oregon

two years and for the trial itself to take several months. Even after a trial is concluded, capital
cases typically involve additional months of motion practice before appellate proceedings
begin. 156
B. Pretrial Appeals
Pretrial proceedings can be protracted by interlocutory appeals and mandamus petitions.
Oregon statute permits the State to appeal several types of pretrial (interlocutory) orders,
including orders suppressing evidence, orders dismissing the indictment, and orders returning or
restoring things seized. 157 In capital cases, appeals of orders suppressing evidence or dismissing
the indictment go directly to the Oregon Supreme Court. 158 By statute, these interlocutory
appeals must be concluded “no later than one year after the date of oral argument,” 159 but oral
argument may be scheduled several months or as late as a year after the appeal is filed.
Mandamus is also a path to appellate review before trial proceedings are concluded. The
writ of mandamus is a procedural mechanism to compel government officials, including trial
judges, to perform an act that the law specifically requires. 160 The Oregon Supreme Court
accepts a mandamus petition when there is no “plain, speedy and adequate remedy in the
ordinary course of the law,” 161 that is, when the right at issue can be vindicated only by the
Court’s immediate attention. For instance, in State v. Pena, 162 a capital defendant used

156

See, e.g., OR. REV. STAT. § 136.500 (motion in arrest of judgment); OR. REV. STAT. § 136.525
(motion based on insufficient evidence); OR. REV. STAT. § 136.535 (motion for new trial).
157
OR. REV. STAT. § 138.060; see also State v. Hattersley, 294 Or. 592, 597, 660 P.2d 674, 676
(1983).
158
OR. REV. STAT. § 138.060(2).
159
OR. REV. STAT. § 138.060(3).
160
OR. REV. STAT. § 34.110.
161
OR. REV. STAT. § 34.110.
162
345 Or. 198, 191 P. 3d 659 (2008).
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mandamus to obtain appellate review of a pretrial order denying a motion to disqualify the trial
judge. Likewise, in Turner v. Frankel, 163 a capital defendant used mandamus to obtain appellate
review of a trial judge’s decision to permit a retrial after declaring a mistrial. In both cases,
mandamus review was appropriate because an appeal after trial would not have saved the
defendant from undergoing the burdens of what they argued was a fundamentally illegitimate
trial. Unlike the interlocutory appeals permitted by ORS 138.060, there are no statutory time
limitations on the Court’s disposition of mandamus petitions.
In summary, it is typical for as many as three or more years to lapse between the
commission of a crime and the conclusion of trial proceedings. This delay is caused by: preindictment investigation, pretrial discovery, pretrial motion practice, trial, and post-trial motion
practice. Pretrial appellate proceedings (including mandamus) can add a year or more of
additional delay.
Once trial proceedings are concluded, the real waiting begins.
C. Direct Review by the Supreme Court — The First Stage of Post-Trial
Proceedings
Oregon law requires that “[t]he judgment of conviction and sentence of death . . . is
subject to automatic and direct review by the Supreme Court.” 164 Automatic and direct review by
the Oregon Supreme Court expedites the appellate process by bypassing the Court of Appeals.
However, a survey of recent direct death-sentence appeals to the Oregon Supreme Court reveals
that the typical time from entry of the trial judgment to issuance of the appellate decision is
approximately three years. This is most likely attributable to the Court’s view that “[c]apital

163
164

322 Or. 363, 908 P. 2d 293 (1995).
OR. REV. STAT. § 138.012.
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cases require [its] most vigilant and deliberative review.” 165 Also, the automatic-and-directreview procedure can lengthen the appellate process because appellate review is mandatory in
capital cases; it cannot be waived by the defendant. 166
On direct appeal, the Oregon Supreme Court reviews both the conviction and death
sentence. Because capital cases require a separate penalty-phase trial, and because that phase
requires specific findings by the jury and is governed by a complex set of cases and legal
standards, decisions that affirm the conviction but remand the case to the trial court for new
penalty-phase trials are common. For instance, as mentioned above, Mr. Guzek has obtained
three direct-appeal remands of his sentence for a total of four penalty-phase trials. Adding at
least several months to the back-end of the Oregon Supreme Court’s review, defendants are
entitled to seek reconsideration of the Court’s decision. 167
Once the direct appeal to the Oregon Supreme Court is concluded, the defendant can seek
further review of federal constitutional issues by the U.S. Supreme Court. The U.S. Supreme
Court’s review is discretionary and, in the vast majority of cases, the U.S. Supreme Court
declines review. The process of petitioning for a writ of certiorari (i.e., asking the U.S. Supreme
Court to accept an appeal) itself takes several months and extensions of time, plus extended
Court deliberation on the petition, can drag out the process up to a year. 168 If the U.S. Supreme

165

State v. Guzek, 322 Or. 245, 264, 906 P.2d 272, 284 (1995) (Guzek II) (en banc).
State v. Wagner, 305 Or. 115, 190–91, 752 P. 2d 1136, 1183 (1988) (Wagner I) (en banc)
(Linde, J., dissenting).
167
ORAP 9.25.
168
For example, in the case of Mr. Guzek, the Oregon Supreme Court issued its decision in
Guzek III on March 4, 2004, and denied reconsideration on September 8, 2004. Mr. Guzek then
petitioned the U.S. Supreme Court for certiorari, which the Court granted on April 25, 2005 —
nearly eight months after the Oregon Supreme Court’s disposition of the appeal. The U.S.
Supreme Court heard Mr. Guzek’s appeal the following term and issued a decision on February
22, 2006. The U.S. Supreme Court’s decision required further review by the Oregon Supreme
Court, which rendered its decision a year later, on February 15, 2007. Thus, Mr. Guzek’s
166
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Court decides to hear the appeal, it typically takes an additional year for the Court to issue its
decision. 169
Thus, in a best-case-scenario for the State, where the conviction and sentence are
affirmed and the U.S. Supreme Court denies certiorari, the direct appeal phase adds at least three
to four years to the process. If the Oregon Supreme Court or U.S. Supreme Court finds some
error in trial proceedings, a remand, further trial court proceedings, and successive appeal will at
least double the delay.
D. Post-Conviction Relief — The Second Stage of Post-Trial Proceedings
Once the direct appeal is concluded and the conviction and sentence are affirmed, the
defendant may begin the second type of challenge to his or her conviction and sentence: a postconviction relief proceeding. 170 The petition for post-conviction relief is a procedural mechanism
for a convicted defendant, after exhausting all direct appeals, to collaterally attack his or her
conviction. 171 Stated differently, while the direct appeal focuses on particular legal errors in the
trial (such as evidentiary rulings), the petition for post-conviction relief provides an opportunity
for a court to consider any systemic or fundamental unfairness giving rise to the conviction or
sentence. A common basis for petitions for post-conviction relief is ineffective assistance of
counsel.
By statute, the four bases for post-conviction relief are: (1) “[a] substantial denial in the
proceedings resulting in petitioner’s conviction, or in the appellate review thereof, of petitioner’s

successful petition for certiorari added two and a half years to his direct appeal (not counting the
resulting further trial court proceedings).
169
See, e.g., id.
170
See OR. REV. STAT. § 138.510(3)(b) (stating that a post-conviction relief petition must be filed
within two years of the date the direct appeal is final).
171
See OR. REV. STAT. §§ 138.510–138.680.
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rights,” (2) “[l]ack of jurisdiction of the court to impose the judgment [of conviction],” (3)
unlawful or unconstitutional sentence; and (4) “[u]nconstitutionality of the statute making
criminal the acts for which petitioner was convicted.” 172
Although post-conviction relief proceedings are colloquially characterized as part of the
defendant’s appeals, technically, the proceeding is not an appeal but instead an entirely distinct
civil action. The petition takes a form similar to a civil complaint and is filed against “the official
charged with the confinement of petitioner,” usually, the prison superintendent. 173 The petition is
filed in the trial court. 174 It is governed by the Oregon Rules of Civil Procedure and, accordingly,
when the petition’s merits turn on genuine factual disputes, the trial court adjudicates the petition
with a trial. 175 Normally, the Oregon Department of Justice defends the conviction. 176
As is typical for complicated civil matters, post-conviction relief trial court proceedings
typically take several years to conclude. There are two reasons for this. First, civil discovery and
motion practice take time. The defendant-petitioner must gather evidence from court records,
attorney files, and, often, must take depositions. Given the sensitivity of capital cases in
particular, trial judges are loathe to rush parties through discovery. Second, in the postconviction relief phase, there are few incentives to move quickly. The defendant’s interests favor
delaying implementation of the sentence; the State’s attorneys, who have a full plate of other
litigation, have little incentive to hasten the process. Accordingly, extensions of time are
common.

172

OR. REV. STAT. § 138.530(1).
OR. REV. STAT. §§ 138.560–138.580.
174
OR. REV. STAT. § 138.560(1).
175
OR. REV. STAT. §§ 138.560(1), 138.630.
176
OR. REV. STAT. § 138.570.
173
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Once post-conviction relief trial court proceedings are concluded, the defendantpetitioner is entitled to appeal. 177 Unlike the direct appeal, the post-conviction relief appeal goes
first to the Oregon Court of Appeals. Although subsequent review by the Oregon Supreme Court
is discretionary, the Court very often accepts review of capital post-conviction relief appeals,
given their relative importance and high stakes. Defendant-petitioners can seek further review by
the U.S. Supreme Court.
It is increasingly common for petitioners on death row whose petitions for postconviction relief finally have been denied to file second (or successive) petitions for postconviction relief in an attempt to assert and litigate claims that they neglected to raise in the first
petition. 178 If the trial court denies or dismisses the petition as procedurally barred, the petitioner
can pursue an appeal through the Court of Appeals, adding years to the process.
Although there is no rule-of-thumb for how long the post-conviction relief process takes,
it would not be uncommon for trial court proceedings and appellate proceedings each to take
three to five years (in addition to the pre-filing period of up to two years). 179 In other words, a
typical petition for post-conviction relief, from filing through appellate judgment, could easily
take six to ten years or more. As mentioned, if a petitioner files a second (or successive) petition
for post-conviction relief, even if the petition is denied as procedurally barred, litigating this type
of petition through appeal adds additional years to the process. Of course, if the petition is

177

OR. REV. STAT. § 138.650.
See, e.g., Hayward v. Premo, 281 Or. App. 113 (2016); Cunningham v. Premo, 278 Or. App.
106 (2016).
179
“A petition [for post-conviction relief] must be filed within two years of . . . the date the
appeal is final in the Oregon appellate courts.” OR. REV. STAT. § 138.510(3)(b). Most commonly,
capital defendants file a petition for post-conviction relief much sooner than the conclusion of
the two-year limitation period.
178
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ultimately granted and a new trial is ordered, 180 the entire process, including direct appeals, starts
anew.
E. Habeas Corpus — The Third Stage of Post-Trial Proceedings
Once all state-law challenges have been exhausted, a defendant may petition the federal
trial court for a writ of habeas corpus. 181 Habeas corpus is a federal court procedure by which
incarcerated persons can seek relief from imprisonment based on violations of their federal
constitutional rights. In other words, habeas corpus is a second opportunity, after a petition for
post-conviction relief is denied, to collaterally attack a conviction and sentence based on federal
constitutional rights.
In 1996, Congress passed the Anti-Terrorism and Effective Death Penalty Act (AEDPA),
intended to streamline habeas corpus challenges to capital convictions and sentences.
Unfortunately, AEDPA has had precisely the opposite effect; habeas litigation has multiplied
since 1996. 182 AEDPA strictly limits the grounds for habeas petitions by permitting courts to
grant relief only when the underlying state-court decision is contrary to settled U.S. Supreme
Court case-law or based on a factual determination that is patently unreasonable. However, these
narrower grounds are complex and hard to apply, which has given way to significant litigation

180

See OR. REV. STAT. § 138.520 (specifying a new trial as one type of relief that can be granted
in a post-conviction relief proceeding).
181
28 U.S.C. § 2241(c); see also 28 U.S.C. § 2254(b)(1)(A) (“An application for a writ of habeas
corpus . . . shall not be granted unless . . . the applicant has exhausted the remedies available in
the courts of the State . . . .”).
182
See Robert D. Sloane, AEDPA's “Adjudication on the Merits” Requirement: Collateral
Review, Federalism, and Comity, 78 ST. JOHN'S L. REV. 615, 662 (2004) (“AEDPA's habeas
provisions, designed to streamline the habeas process and avert federal scrutiny of state-court
‘adjudications on the merits,’ in practice frequently prolong that process and lead federal courts
to scrutinize state-court decisions at length in order to adhere to the Byzantine requirements
mandated by AEDPA and Supreme Court precedent.”).
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about the AEDPA standards themselves. Thus, while AEDPA has succeeded in limiting the
number of habeas petitions that are granted, it has failed in hastening executions.
With permission from the federal trial court, the defendant-petitioner can conduct
discovery in a habeas proceeding. 183 Evidentiary hearings are permitted when material facts are
disputed or when the federal trial court determines that factual hearings in state court were
insufficient. 184
Once federal trial court proceedings are concluded, the defendant-petitioner may appeal
to a federal appellate court, but only if he or she obtains a “certificate of appealability” from the
trial or appellate court. To obtain a certificate of appealability, the defendant-petitioner must
show “that reasonable jurists could debate whether . . . the petition should have been resolved in
a different manner or that the issues presented were ‘adequate to deserve encouragement to
proceed further.’” 185 Although a certificate of appealability may ultimately be denied in many
cases, these cases often involve rounds of briefing at the federal trial and appellate courts on
whether the requirements to appeal are met. And even when a certificate of appealability is
denied at both the federal trial and appellate courts, the defendant-petitioner may seek review of
the denial by the U.S. Supreme Court. 186 Thus, imposing this additional procedural hurdle may
not actually shorten, and may in some cases extend, the habeas litigation process.
Of course, when a certificate of appealability is granted, the defendant-petitioner receives
a full appeal to the federal appellate court and, thereafter, may seek review of that court’s
decision by the U.S. Supreme Court.

183

Rules Governing Section 2254 Cases in the United States District Courts, Rule 6(a).
Rules Governing Section 2254 Cases in the United States District Courts, Rule 8.
185
Slack v. McDaniel, 529 U.S. 473, 484 (2000) (internal citation omitted) (interpreting 28
U.S.C. § 2253(c), which requires “a substantial showing of the denial of a constitutional right”).
186
Hohn v. United States, 524 U.S. 236, 253 (1998).
184
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Once habeas proceedings are concluded, a defendant may file a second or “successor”
habeas petition. To prevail on this kind of habeas petition, the defendant-petitioner must show
either that the claim is based on a new, previously unavailable rule of constitutional law or that
newly-discovered facts “could not have been discovered previously through the exercise of due
diligence.” 187 The defendant-petitioner must seek permission from the federal appellate court to
file a new habeas petition on these bases. Here, too, while substantively rigid, these legal
standards have given way to significant litigation about their meaning and application.
As with the petition for post-conviction relief, there is no rule-of-thumb for how long the
habeas process takes. Given extensions of time and the possibility of discovery and an
evidentiary hearing, a reasonable estimate is that a habeas petition will take two years at each of
the federal trial and appellate courts, not including the initial statutory one-year filing
deadline. 188
F. The Death Warrant Hearing
In 1999, the Oregon Legislature created an additional judicial step before an execution
may occur: the death warrant hearing. 189 The hearing’s purpose is to ensure that all avenues for
appeal have been exhausted or, if not, that the defendant is knowingly and voluntarily foregoing
avenues of appeal available to him or her. Also, defendants can use the hearing as an opportunity
to raise and litigate whether they are no longer competent and hence cannot be executed 190 and
any other case-specific challenge to execution (such as the planned method of execution).

187

28 U.S.C. § 2244(b)(2)(B)(i) & (ii).
28 U.S.C. § 2244(d).
189
OR. REV. STAT. § 137.463.
190
OR. REV. STAT. § 137.463(4); Ford v. Wainwright, 477 U.S. 399 (1986).
188
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The statute provides that the hearing shall take place within 30 days after the effective
date of the appellate judgment, that is, after the Oregon Supreme Court’s automatic and direct
review is concluded. 191 At the hearing, the trial judge must determine whether the defendant
intends to pursue any further challenges to the sentence or conviction, including a petition for
certiorari to the U.S. Supreme Court, post-conviction relief, and federal habeas corpus review. 192
Although the statute does not explicitly say so, its implication is that a death warrant will issue
only upon a finding that the defendant has exhausted all challenges to the sentence or conviction
or that the defendant knowingly and voluntarily has forgone available challenges. If the trial
court issues a death warrant, the warrant must specify an execution date not less than 90 days nor
more than 120 days following the effective date of the appellate judgment. 193 A death warrant
hearing can occur no more often than once every six months;194 accordingly, if a question exists
about whether the defendant has exhausted all available challenges or is knowingly and
voluntarily waiving available challenges, the death warrant hearing can cause significant
additional delay before implementation of the sentence.
G. The Longer It Takes, the Longer It Takes
An irony of capital appeals is that their duration compounds. As time passes, new legal
standards emerge from cases before the Oregon Supreme Court, Ninth Circuit Court of Appeals,
and U.S. Supreme Court. And when a new legal standard emerges, opportunities for new appeals
are created. For instance, in Atkins v. Virginia, the U.S. Supreme Court decided that capital
sentences of the mentally disabled violate the Eighth Amendment’s prohibition of cruel and

191

OR. REV. STAT. § 137.463(2).
OR. REV. STAT. § 137.463  E í F .
193
OR. REV. STAT. § 137.463(5).
194
OR. REV. STAT. § 137.463(6)(b)(B).
192
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unusual punishment. This decision gave way to new litigation of the Oregon capital case Pratt v.
Armenakis. 195 In Pratt, the Oregon Court of Appeals declined to consider the merits of the
defendant’s Atkins argument for procedural reasons but invited the defendant to assert the
argument in a “successive” (that is, a new) post-conviction relief petition to be filed in the trial
court. 196 Every few years, another decision like Atkins is handed down, creating new bases for
appeal in Oregon capital cases. Thus, ironically, the longer a capital case pends on appeal, the
more likely new bases for appeal will emerge, giving way to yet more appeals and more delay. In
other words, the longer capital appeals take, the longer yet they will take.

*

*

*

*

*

Given the above analysis, it is no wonder that the only two executions in Oregon in the
last half-century have been of volunteers. For a defendant who pursues all avenues to challenge
his conviction and sentence, in the State’s best-case-scenario that all challenges fail and no new
bases for appeal arise, an execution probably cannot occur sooner than about 20 years after the
crime was committed. This is because — again, in the State’s best-case-scenario that all
challenges fail — the following timeline is a reasonable estimate of how quickly each stage of
the process will unfold:
Commission of crime through conclusion of trial proceedings (including
discovery, motion practice, trial, and post-trial motions, but not including
a pretrial appeal or mandamus)
Direct appeal to Oregon Supreme Court, petition for rehearing, and
petition for certiorari to U.S. Supreme Court
Time to file petition for post-conviction relief

Three to five years
Three to four years
Two years

195

Pratt v. Armenakis, 199 Or. App. 448, 455, 112 P.3d 371, 375, opinion adhered to on
reconsideration, 201 Or. App. 217, 118 P.3d 821 (2005).
196
Id. at 455 n.5.
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Post-conviction relief trial court proceedings (including discovery, trial,
and post-trial motions)
Post-conviction relief appeals (including Oregon Court of Appeals, Oregon
Supreme Court, and petition for certiorari to U.S. Supreme Court)
Time to file petition for writ of habeas corpus
Habeas corpus litigation (including discovery and evidentiary hearing,
litigation of certificate of appealability, and petition for certiorari to U.S.
Supreme Court)
Death warrant hearing and time to execution
TOTAL (approximation):

Three to four years
Three to four years
One year
Four to five years
Six months to one year
19.5 to 26 years

This timeline applies only to the improbable case that garners no reversals and no
additional appeals based on newly discovered evidence or new case-law. If at any stage of the
process, any reviewing court determines that reversal or relief is warranted, the likely result is a
new trial (even if just a penalty-phase trial), which starts the whole process again. With just one
or two successful challenges, defendants can keep the process of appeals going indefinitely.
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IV.

LETHAL INJECTION
A. History of Lethal Injection in the United States
The concept of execution by lethal injection was first considered seriously in Oklahoma

in 1977. 197 The death penalty had just been reinstated 198 after a brief period of being found to be
unconstitutional by the U.S. Supreme Court. 199 Oklahoma State Representative Bill Wiseman 200
and State Senator Bill Dawson sought a more humane method of execution than hanging, firing
squad, electrocution, or lethal gas. 201 Wiseman and Dawson teamed up with then-state medical
examiner Jay Chapman to create a sequence of drugs that would kill a person painlessly. 202
Senator Dawson then reached out to the head of Oklahoma Medical School’s Department of
Anesthesiology, who, during a single phone call, recommended specific drugs to fit Chapman’s
proposed sequence. Chapman and the department head were the only medical professionals
consulted on this novel lethal injection protocol. 203

197

Brief for the Fordham University School of Law, Louis Stein Center for Law and Ethics as
Amicus Curiae in Support of Petitioners at 16, Baze v. Rees, 553 U.S. 35 (2008) (No. 07-5439)
[hereinafter Fordham Brief].
198
Robbie Byrd, Informal Talks Opened Door to Lethal Injection, HUNTSVILE ITEM (Oct. 3,
2007), http://www.itemonline.com/news/local_news/informal-talks-opened-door-to-lethalinjection/article_c48882d1-39b2-5613-820c-eda28193d4e0.html.
199
Furman v. Georgia, 408 U.S. 238, 239 (1972) (the death penalty as applied violates the Eighth
Amendment); Gregg v. Georgia, 428 U.S. 153, 169 (1976) (the death penalty “does not
invariably violate the Constitution”).
200
Later in life, Wiseman expressed regret for his role in developing lethal injection, and
eventually became an advocate for abolishment of the death penalty. Vince Beiser, A Guilty
Man: He Wanted to Make Capital Punishment Kinder. Instead, He Believes, He Made it Easier,
MOTHER JONES (Sept. 1, 2005), http://www.motherjones.com/politics/2005/09/guilty-man.
201
Byrd, supra note 198; Fordham Brief, supra note 197, at 17.
202
Byrd, supra note 198.
203
Id. The Oklahoma Medical Association and its members refused to participate, citing the
Hippocratic Oath). See also STEVEN H. MILES, THE HIPPOCRATIC OATH AND THE ETHICS OF
MEDICINE xiii (2004).
Page 39 of 98
Capital Punishment in Oregon: A Forum on the Death Penalty

Part 4: 2–43

Chapter 2—Report to Governor Kate Brown on Capital Punishment in Oregon

The Oklahoma statute that codified Chapman’s cocktail was left intentionally vague; it
required a “lethal quantity of an ultrashort-acting barbiturate in combination with a chemical
paralytic agent . . . .” 204 The barbiturate was intended to act as an anesthetic to render the inmate
unconscious (and eventually cause death), and the paralytic agent was to prevent involuntary
movement. 205 After the law was passed, Chapman worked with the Oklahoma Department of
Corrections to fine-tune the cocktail, eventually adding a third drug, potassium chloride, to stop
the heart. 206 This combination of drugs became the primary method of execution in the United
States.
Texas passed its lethal injection law the day after Oklahoma. 207 Although Texas officials
considered using a single execution drug — at the recommendation of a veterinarian — Texas
(like most death penalty states) ultimately adopted Oklahoma’s three-drug cocktail. 208 On
December 7, 1982, Texas used the three-drug cocktail in the first-ever execution by lethal
injection in the United States. 209
B. Lethal Injection in the States 210
Between 1977 and 2002, 37 states adopted lethal injection as an — and for some, the
only — authorized means of execution. 211 Currently, 30 states allow capital punishment by lethal

204

Fordham Brief, supra note 197, at 21 (citing S.B. 10, 36th Leg., 1st Sess. (Okla. 1977)).
Baze v. Rees, 553 U.S. 35, 57 (2008).
206
Fordham Brief, supra note 197, at 22–23.
207
Id. at 21–22; Byrd, supra note 198.
208
Byrd, supra note 198.
209
Fordham Brief, supra note 197, at 28.
210
The status of execution by lethal injection is constantly changing around the country, but
these are the most current numbers as of the date of this report.
211
Baze v. Rees, 553 U.S. 35, 44 (2008); Fordham Brief, supra note 197, at 24; Byrd, supra note
198.
205
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injection; 212 16 states permit execution only by lethal injection. 213 Twenty-three states still
employ some version of Oklahoma’s three-drug cocktail; eight have used a one-drug method in
executions, and six more have announced plans to move to a single drug method. 214
The above numbers portray a somewhat misleading picture of the current state of things
“on the ground” with respect to lethal injection. For example, although 30 states allow for
execution by lethal injection, many of those states are unable or unwilling to carry them out.
Executions are definitively on hold in 12 states. 215 Aside from gubernatorial moratoria and stays
not directly related to lethal injection, 216 executions are on hold in ten states for review of lethal
injection protocols. 217 For example, California has been revising its lethal injection protocol
since it was ruled unconstitutional in 2006;218 to date, no proposed protocol has passed both
substantive and administrative muster. 219 In Kentucky, the state where the U.S. Supreme Court’s

212

DEATH PENALTY INFO. CTR., STATE BY STATE LETHAL INJECTION,
http://www.deathpenaltyinfo.org/state-lethal-injection [hereinafter DPIC LETHAL INJECTION].
213
Id.; DEATH PENALTY INFO. CTR., METHODS OF EXECUTION, AUTHORIZED METHODS,
http://www.deathpenaltyinfo.org/methods-execution [hereinafter DPIC METHODS].
214
DPIC METHODS, supra note 213.
215
DEATH PENALTY INFO. CTR., DEATH PENALTY IN FLUX,
http://www.deathpenaltyinfo.org/death-penalty-flux.
216
The governors of Colorado, Washington, and Pennsylvania have also put a halt to executions
in their states but did not cite lethal injection isues. DEATH PENALTY INFO. CTR., STATEMENTS
FROM GOVERNORS OF PENNSYLVANIA, WASHINGTON, COLORADO, AND OREGON HALTING
EXECUTIONS, http://www.deathpenaltyinfo.org/node/5792.
217
Arizona, California, Kentucky, Louisiana, Montana, Nevada, North Carolina, Ohio,
Oklahoma, and Tennessee. DEATH PENALTY IN FLUX, supra note 215.
218
Morales v. Tilton, 465 F. Supp. 2d 972, 974 (N.D. Cal. 2006).
219
CAL. DEP’T OF CORR. & REHAB., THE HISTORY OF CAPITAL PUNISHMENT IN CALIFORNIA,
http://www.cdcr.ca.gov/Capital_Punishment/history_of_capital_punishment.html [hereinafter
CAL. CAPITAL PUNISHMENT HISTORY].
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foremost lethal injection case originated, 220 the Department of Corrections has been revising its
lethal injection protocol (and executions have been stayed) since 2014. 221
In addition, at least six states have publicly admitted to running out of the drugs used in
lethal injections, and are struggling to purchase more. 222 South Carolina’s supply expired in
2013, and in 2016, the Director of South Carolina’s Department of Corrections stated, “We’ve
tried to go everywhere we could go, and because the anti-death-penalty groups have been so
good at stopping this, they won’t sell us the drugs. Once we tell them we’re DOC, the
conversation stops there.” 223 Over the next three years, Ohio has more than two dozen executions
scheduled, the first set for January 12, 2017, but its Department of Rehabilitation and Correction
reports that it cannot obtain the drugs necessary to carry out even a single execution. 224

220

Baze v. Rees, 553 U.S. 35 (2008). See discussion infra Part IV.D.2.
Will Wright, The Death Penalty in Kentucky: Stayed and Uncertain, KY. CTR. FOR
INVESTIGATIVE REPORTING (Aug. 12, 2016), http://kycir.org/2016/08/12/the-death-penalty-inkentucky-stayed-and-uncertain/.
222
California, Indiana, Nebraska, Ohio, and South Carolina. Id. Arkansas stated its supply of
vecuronium bromide, its paralytic of choice, ran out June 30, 2016, Arkansas Running Out of
Time to Execute Prisoners, CBS NEWS (May 13, 2016, 11:22 AM),
http://www.montereyherald.com/article/ZZ/20160513/NEWS/160517400, but it obtained a new
supply the next month. Arkansas Execution Drugs Apparently Made by Pfizer Subsidiary
Despite Ban, GUARDIAN (July 25, 2016, 6:03 PM), https://www.theguardian.com/usnews/2016/jul/25/arkansas-execution-drugs-apparently-made-by-pfizer-subsidiary-despite-ban.
223
Allison M. Roberts, Future of Executions in SC Remains Uncertain, SPARTANBURG HERALD
J. (Sept. 3, 2016, 8:22 PM), http://www.goupstate.com/news/20160903/future-of-executions-insc-remains-uncertain.
224
Alan Johnson, Ohio, Facing January Execution Date, Has Yet to Find Supply of LethalInjection Drugs, COLUMBUS DISPATCH (June 27, 2016, 6:45 AM),
http://www.dispatch.com/content/stories/local/2016/06/26/ohio-yet-to-find-supply-of-lethalinjection-drugs-facing-january-execution-date.html.
221
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C. Lethal Injection in Oregon
Oregon adopted lethal injection by statute in 1984, using the “standard” three-drug
cocktail. 225 It is the only method of execution currently authorized under state law. 226
ORS 137.473 provides that “[t]he punishment of death shall be inflicted by the intravenous
administration of a lethal quantity of an ultra-short-acting barbiturate in combination with a
chemical paralytic agent and potassium chloride or other equally effective substances sufficient
to cause death.” 227
The Oregon Department of Corrections’ administrative rules effecting the lethal injection
statute require that the superintendent of a prison where an execution is to take place, upon
receipt of the death warrant, “assemble the supplies and prepare the equipment necessary to
effect the execution . . . .” 228 The Superintendent is also charged with selecting the
executioners. 229 Four days prior to the scheduled execution, the Assistant Director for
Institutions and the Assistant Director for Programs “jointly work to ensure that the equipment
and supplies for the lethal injection are collected and deposited in secure storage located within
the execution room.” 230 On the day before the execution, prison officials “ensure that a medically
trained individual will prepare and secure the necessary syringes with the lethal solutions.” 231
Backup syringes are also prepared and secured. In addition, prison officials “ensure that a
medically trained individual will be available to insert an intravenous catheter(s) into an
appropriate vein(s) of the condemned inmate.” 232 On the day of the execution, the special
225

1984 VOTERS’ PAMPHLET, supra note 22, 28 – 33.
OR. REV. STAT. § 137.473 (2013).
227
Id.
228
OR. ADMIN. R. 291-024-0016(2)(b).
229
OR. ADMIN. R. 291-024-0016(3).
230
OR. ADMIN. R. 291-024-0025(6).
231
OR. ADMIN. R. 291-024-0060(2).
232
OR. ADMIN. R. 291-024-0060(3).
226
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security team escorts the inmate from a special death-watch cell to the execution room, and
restrains the inmate on the gurney. Once the inmate is restrained on the gurney, the rules require
that “[a] trained person(s) will connect the heart monitor machine to the inmate[,]” then “[a]
medically trained person(s) will insert/connect intravenous catheters for lethal injection.” 233 The
straps, intravenous catheters, and injection equipment are all inspected again, at which point “the
Superintendent shall signal the executioner(s) to begin injection of lethal solutions by syringe(s)
into the injection port of the intravenous catheters.”234 The Department’s administrative rules do
not state the specific drugs that are to be used. However, the Department’s non-rule protocol
calls for pentobarbital as the short-acting barbiturate, pancuronium bromide as the paralytic
agent, and potassium chloride to stop the heart.235 Oregon most recently executed men in 1996
and 1997, the state’s only two executions by lethal injection, and both died within 10 minutes of
the first injection. 236
D. Practical and Legal Challenges to Lethal Injection
1. Practical Challenges
States with a lethal injection statute like Oregon’s face a host of practical difficulties.
First, as noted, companies that make the drugs originally used in the three-drug cocktail now
refuse to sell them to states for use in executions. Second, the alternatives to those nowunavailable original drugs are largely untested and executions using them have produced

233

OR. ADMIN. R. 291-024-0071(4)(b)–(c).
OR. ADMIN. R. 291-024-0080(1), (3).
235
OR. CAPITAL PUNISHMENT FACTS, supra note 47.
236
Bryan Smith, Wright’s Final Minutes: Clean, Calm and Quiet, OREGONIAN (Sept. 7 1996); J.
Todd Foster, Moore’s Son, Ex-Wife View His Body, Try to Remember Killer’s Good Side,
OREGONIAN (May 17, 1997). The 1997 execution was delayed 16 minutes while prison staff
searched for a secondary IV site. Foster, supra note .
234

Page 44 of 98
Capital Punishment in Oregon: A Forum on the Death Penalty

Part 4: 2–48

Chapter 2—Report to Governor Kate Brown on Capital Punishment in Oregon

gruesome, drawn-out deaths. Finally, the people who perform executions are rarely medical
professionals with adequate equipment to administer the drugs effectively.
a. Access to Lethal Injection Drugs
States originally used sodium thiopental as the “ultrashort-acting barbiturate,” but it has
become nearly impossible to buy for use in lethal injections in the United States. In 2011,
Hospira, the sole American manufacturer of sodium thiopental, announced it would stop
producing it altogether. 237 The European Union 238 placed an export ban on the sale of both
sodium thiopental and its most common alternative, pentobarbital, for use in lethal injections in
2011. 239 Pentobarbital has also become increasingly difficulty to buy. Before the EU export ban
in 2011, the Danish pharmaceutical company Lundbeck, which produced the only injectable
version of pentobarbital available in the United States, banned the drug’s sale to prisons. 240 In
2016, pharmaceutical giant Pfizer announced it would end the sale of all drugs, including sodium
thiopental, used for lethal injections.241

237

Nathan Koppel, Drug Halt Hinders Executions in the U.S., WALL ST. J. (Jan. 22, 2011, 12:01
AM), http://www.wsj.com/articles/SB10001424052748704754304576095980790129692.
238
The European Union has banned capital punishment among its 27 member states, and nearly
all members of the Council of Europe have abolished it as well. The exception is Russia, which
has not ratified the proposition explicitly banning the death penalty. However, the country has
imposed a moratorium on the death penalty since 1996. The only European country to still carry
out executions is Belarus. CORNELL L. SCH., DEATH PENALTY WORLDWIDE, EUROPE: AN
ALMOST DEATH PENALTY-FREE CONTINENT,
http://blog.deathpenaltyworldwide.org/2012/04/europe-an-almost-death-penalty-freecontinent.html.
239
Juergen Baetz, Associated Press, America’s Lethal Injection Drug Crisis Starts in Europe,
BUS. INSIDER (Feb. 18, 2014, 6:30 AM), http://www.businessinsider.com/americas-lethalinjection-drug-crisis-starts-in-europe-2014-2.
240
Jolly, supra note 63.
241
Erik Eckholm, Pfizer Blocks the Use of Its Drugs in Executions, N.Y. TIMES (May 13, 2016),
http://www.nytimes.com/2016/05/14/us/pfizer-execution-drugs-lethal-injection.html?_r=0. The
effects of the various bans have shown in Oregon’s assisted-suicide program as well.
Pentobarbital has historically been one of two medications prescribed to patients who wish to die
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b. The Use of Alternative Lethal Injection Drugs Has Been Problematic
Difficulties obtaining the original drugs have led a handful of states to experiment with
other combinations of drugs, to varying results. Four states have used midazolam as the first drug
in lethal injection executions, twice with two other drugs and twice with only one additional
drug, and three of the four executed inmates exhibited significant complications. 242 For example,
Arizona’s 2014 execution of Joseph Wood was by all accounts horrific. 243 Arizona officials used
midazolam in combination with hydromorphone, and members of the media, prison staff, and
families of both Wood and his victims watched as Wood snorted and gasped for breath for nearly
two hours until he finally died. 244 After Wood had struggled for more than an hour, the Federal
Public Defender’s Office filed an emergency motion asking the Ninth Circuit Court of
Appeals 245 to stop the execution on the grounds that it violated Wood’s Eighth Amendment right
under the 1997 law, and doctors have found it increasingly difficult to find the drug for assisteddeath patients. See, e.g., Nigel Jaquiss, Penalized by the Death Penalty, WILLAMETTE WEEK
(May 20, 2014), available at http://www.wweek.com/portland/article-22574-penalized-by-thedeath-penalty.html.
242
DPIC LETHAL INJECTION, supra note 212. The U.S. Supreme Court implicitly approved of
Oklahoma’s use of midazolam as the first in a three-drug cocktail in Glossip v. Gross, 135 S. Ct.
2726, 2737–38 (2015).
243
Bob Ortega, Michael Kiefer & Mariana Dale, Execution of Arizona Murderer Takes Nearly
Two Hours, ARIZ. REPUBLIC (July 24, 2014, 12:24 AM),
http://www.azcentral.com/story/news/local/arizona/2014/07/23/arizona-executionbotched/13070677/.
244
Id.
245
The Ninth Circuit was already familiar with Wood’s case, as it had reversed the district
court’s denial of Wood’s request for a preliminary injunction (later vacated by the Supreme
Court). Chief Judge Alex Kozinski dissented from the court’s denial of rehearing en banc, and, in
doing so, nearly predicted Wood’s outcome: “Subverting medicines meant to heal the human
body to the opposite purpose was an enterprise doomed to failure. . . . Whatever happens to
Wood, the attacks will not stop and for a simple reason: The enterprise is flawed. Using drugs
meant for individuals with medical needs to carry out executions is a misguided effort to mask
the brutality of executions by making them look serene and peaceful . . . . But executions are, in
fact, nothing like that. They are brutal, savage events, and nothing the state tries to do can mask
that reality. Nor should it. If we as a society want to carry out executions, we should be willing to
face the fact that the state is committing a horrendous brutality on our behalf.” Wood v. Ryan,
759 F.3d 1076, 1102–03 (9th Cir.) (Kozinski, C.J., dissenting), vacated, 135 S. Ct. 21 (2014).
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against cruel and unusual punishment. Wood died before the court could rule on the motion. 246
Also in 2014, Ohio’s execution of Dennis McGuire produced a similar result; after executioners
administered high doses of midazolam and hydromorphone, McGuire snorted, coughed, and
apparently continued to breathe for more than 15 minutes before dying. 247 In 2015, Ohio
announced that it would stop using the drug combination in executions.248
c. Medical Expertise and Equipment
Another challenge to safe and effective execution by lethal injection is the lack of
available medical equipment and the often ambiguous role the medical professionals involved in
an execution are supposed to play. First, the rooms where the executions are carried out (which
of course are in prisons, not hospitals or medical offices) frequently lack necessary equipment.
Both a paramedic and a doctor participated in Oklahoma’s 2014 botched execution of Clayton
Lockett, however the standard IV equipment was deficient and they lacked the backup
equipment necessary when that failed. 249 The medically trained executioners attempted to insert
an intravenous needle for almost an hour, and the drugs were nonetheless unintentionally pushed
into Lockett’s tissue rather than into his vein. 250 As a result, Lockett groaned, writhed, and tried

246

Ortega et al., supra note 243.
Max Ehrenfreund, Dennis McGuire Executed in Ohio with New Combination of Lethal
Drugs, WASH. POST (Jan. 16, 2016), https://www.washingtonpost.com/national/dennis-mcguireexecuted-in-ohio-with-new-combination-of-lethal-drugs/2014/01/16/612e22a2-7ede-11e3-93c10e888170b723_story.html.
248
Matt Pearce, Ohio Won’t Use Controversial Drug Combo for Executions Anymore, L.A.
TIMES (Jan. 8, 2015, 4:26 PM), http://www.latimes.com/nation/la-na-ohio-execution-drugs20150108-story.html.
249
Jeffrey E. Stern, The Cruel and Unusual Execution of Clayton Lockett, ATLANTIC (June
2015), http://www.theatlantic.com/magazine/archive/2015/06/execution-clayton-lockett/392069/.
250
Id.
247
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to lift his head off the gurney until he died 43 minutes after administration of the first drug. 251
Similarly, during Florida’s 2006 execution of Angel Nieves Diaz, the lethal injection drugs were
pushed into the surrounding tissue, causing Diaz chemical burns and prolonging his death for 34
minutes. 252 Chapman himself, the Oklahoma state medical examiner who helped develop the
three-drug protocol, has criticized the delivery of his three-drug cocktail in botched
executions. 253
Furthermore, even when medical professionals are present, their roles are not always
clear, especially when the execution does not proceed as planned. During Lockett’s execution,
the participating doctor believed his role would be limited to checking for consciousness and
pronouncing the time of death. When the paramedic was unable to place the IV, she looked to
him, and his role went from merely observing to actively facilitating the execution. 254 During
one California execution, which was eventually stayed, anesthesiologists refused to participate

251

Kate Fretland, Scene at Botched Oklahoma Execution of Clayton Lockett Was a “Bloody
Mess,” GUARDIAN (Dec. 13, 2014, 11:04 AM),
https://www.theguardian.com/world/2014/dec/13/botched-oklahoma-execution-clayton-lockettbloody-mess.
252
Botched Execution Likely Painful, Doctors Say, NBC NEWS (Dec. 16, 2006, 10:29 PM),
http://www.nbcnews.com/id/16241245/ns/us_news-crime_and_courts/t/botched-executionlikely-painful-doctors-say/#.V-Bdc_krJpg; Ben Crair, Photos from a Botched Lethal Injection,
NEW REPUBLIC (May 29, 2014), https://newrepublic.com/article/117898/lethal-injection-photosangel-diazs-botched-execution-florida. Florida never disclosed the qualifications of the execution
team member who placed the needle in Diaz, so it is unknown whether it was a medical
professional. Crair, supra.
253
Elizabeth Cohen, Lethal Injection Creator: Maybe It’s Time to Change Formula, CNN
(2007), http://www.cnn.com/2007/HEALTH/04/30/lethal.injection/ (“It seems ridiculous to me
to be trying to find a vein when everyone's inside the chamber, feeling nervous and fiddling
around trying to find the vein. . . . That's just ludicrous to me.”).
254
Stern, supra note 249.
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when it became clear they were expected to ensure the prisoner remained unconscious, rather
than simply to observe. 255
2. Legal Challenges
Over the past two decades, death row inmates in multiple states have brought suits
arguing that execution by lethal injection is unconstitutional under the Eighth Amendment of the
U.S. Constitution, which prohibits “cruel and unusual punishment.” 256 Oregon’s courts have
never decided a substantive challenge to the state’s lethal injection protocol. 257
In Gregg v. Georgia, the U.S. Supreme Court held that capital punishment is
constitutional under the U.S. Constitution. 258 Lawsuits challenging lethal injection therefore
generally argue that a state’s specific execution protocols — that is, how the state executes —
violate the Eighth Amendment’s constitutional prohibition against cruel and unusual punishment.
Two U.S. Supreme Court cases address lethal injection protocols, Baze v. Rees (2008) 259
and Glossip v. Gross (2015). 260 In both cases, the petitioners were death row inmates awaiting
execution by lethal injection. 261 The inmates brought declaratory suits seeking to have the lethal

255

Morales v. Tilton, 465 F. Supp. 2d 972, 976 (N.D. Cal. 2006). The anesthesiologists cited the
American Medical Association’s recommendation that its members not participate in executions.
AM. MED. ASS’N, CODE OF ETHICS, OPINIONS, § 9.7.3 (“as a member of a profession dedicated to
preserving life when there is hope of doing so, a physician must not participate in a legally
authorized execution”).
256
U.S. CONST. amend. VIII.
257
The Oregon Supreme Court held that lethal injection was constitutional in 1990, but that
ruling was grounded in part by a finding that the petitioner who brought the challenge did not
cite any case law or other sources to support his claim. The holding also came at a time when
Oregon had never executed anyone by lethal injection. State v. Moen, 309 Or. 45, 97–98, 786
P.2d 111, 143 (1990).
258
428 U.S. 153, 187 (1976).
259
553 U.S. 35, 46 (2008).
260
135 S. Ct. 2726 (2015).
261
Id. at 2731; Baze, 553 U.S. at 46.
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injection protocols to be used in their executions in Kentucky and Oklahoma, respectively,
declared unconstitutional as violating their Eighth Amendment right against cruel and unusual
punishment. 262 The petitioners conceded that, if followed, the three-drug lethal injection
protocols would be constitutional, but argued that the protocols were nonetheless
unconstitutional “because of the risk that the protocol’s terms might not be properly followed,
resulting in significant pain.” 263
Although the Supreme Court was unable to produce an opinion in Baze that garnered a
majority of five votes, 264 the Glossip majority opinion nevertheless reflected the standard and
issues enumerated in Chief Justice John Roberts’s plurality (three-Justice) opinion in Baze. 265
That plurality opinion — and Glossip decided seven years later — used a “substantial risk of
serious harm” or “objectively intolerable risk of harm” standard for evaluating the
constitutionality of execution methods. 266 Both the plurality in Baze and the majority in Glossip
found the lethal injection protocols did not violate the U.S. Constitution because the protocols
specified safeguards that were sufficient to ensure that the drugs would be administered
correctly, and because the inmates failed to identify a known and available alternative 267
Against this legal backdrop, it is unclear whether Oregon’s lethal injection protocol
would survive. Oregon’s safeguards require that backup lines and backup drugs be prepared prior
to commencement of the execution, like both Kentucky’s and Oklahoma’s. 268 In addition, all

262

Glossip, 135 S. Ct. at 2731; Baze, 553 U.S. at 46.
Glossip, 135 S. Ct. at 2739–40; Baze, 553 U.S. at 41.
264
The court instead issued seven opinions, none of which garnered more than three votes.
265
Glossip, 135 S. Ct. at 2738 n.2 (“THE CHIEF JUSTICE's opinion [in Baze] sets out the
holding of the case.”).
266
Id. at 2737–38; Baze, 553 U.S. at 50.
267
Glossip, 135 S. Ct. at 2738–39, 2742; Baze, 553 U.S. at 41, 56. In both cases, the Supreme
Court examined the protocols with a high level of deference to the decision of the lower court.
268
Glossip, 135 S. Ct. at 2742; Baze, 553 U.S. at 55; OR. ADMIN. R. 291-024-0060(2).
263
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three protocols address viability of the IV site: Oklahoma requires the execution team to confirm
it; 269 Kentucky requires that the warden and deputy warden watch for signs of IV problems; 270
and in Oregon the “medically trained person” assists the Assistant Superintendent of Security in
the final inspection of the IV catheters and injection equipment. 271 Kentucky further requires that
IV team members have at least one year of medical professional experience, whereas Oregon’s
protocol requires that a “medically trained person” insert the IV catheter but does not specify the
experience required of that “medically trained person.” 272 The Baze plurality praised Kentucky’s
requirement that all members of the execution team participate in at least 10 practice sessions per
year, each of which include a complete walk-through of execution procedures; Oregon’s protocol
is entirely silent on practice sessions. 273
Furthermore, the crux of the question — and the point of the safeguards — is to ensure
the condemned inmate does not feel the effects of the second and third drugs: “It is uncontested
that, failing a proper dose of [the first drug] that would render the prisoner unconscious, there is
a substantial, constitutionally unacceptable risk of suffocation from the administration of
pancuronium bromide and pain from the injection of potassium chloride.” 274 Kentucky’s written
protocol requires that the warden and deputy warden check for consciousness, and if the prisoner
is not unconscious one minute after the dose of sodium thiopental, then the backup dose is
administered to the backup IV site before proceeding with the second and third drugs. 275

269

Glossip, 135 S. Ct. at 2742.
Baze, 553 U.S. at 55.
271
OR. ADMIN. R. 291-024-0080(1).
272
Baze, 553 U.S. at 55; OR. ADMIN. R. 291-024-0060(2)–(4).
273
Baze, 553 U.S. at 55.
274
Id. at 53. The first in the three-drug cocktail in Baze was sodium thiopental, while in Glossip
it was midazolam. Id. at 44; Glossip v. Gross. 135 S. Ct. 2731 (2015).
275
Baze, 553 U.S. at 45, 56.
270
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Oklahoma requires the execution team to monitor the condemned inmate’s level of
consciousness throughout, and requires a pause after administration of midazolam. 276 By
contrast, Oregon’s protocol does not specifically stagger administration of the drugs, and does
not even mention the inmate’s consciousness. 277 Overall, the protocols approved of in Baze and
Glossip are both more specific and more robust than Oregon’s.
Prior to Baze, the U.S. District Court for the Northern District of California found in
2006 that California’s lethal injection procedures fail to safeguard against an undue and
unnecessary risk that the prisoner will suffer pain so severe as to violate the Eighth
Amendment. 278 Like the protocols later validated in Baze and Glossip, California’s protocol,
if perfectly administered, would be constitutional. 279 Here, however, the court found that the
state did not have the necessary safeguards in place to ensure proper administration of the
protocol. 280 The absence of safeguards, and the evidence of botched executions apparently
resulting from that absence, persuaded the court that the protocol did not sufficiently protect

276

Glossip, 135 S. Ct. at 2742.
OR. ADMIN. R. 291-024-0080(3) (“At 12:01 a.m. or as soon thereafter as possible, the
Superintendent shall signal the executioner(s) to begin injection of lethal solutions by syringe(s)
into the injection port of the intravenous catheters. As prescribed by OR. REV. STAT. § 137.473,
the lethal solutions will include an ultra-short acting barbiturate in combination with a chemical
paralytic agent and potassium chloride or other equally effective substances sufficient to cause
death. . . . The executioner(s) shall signal the Superintendent when infusion of the lethal injection
has been completed. Upon determining death of the inmate and time, the Superintendent will
summon a medical professional to certify the inmate’s death.”).
278
Morales v. Tilton, 465 F. Supp. 2d 972, 974 (N.D. Cal. 2006).
279
Id. at 978. The court noted “the parties agree that it would be unconstitutional to inject a
conscious person with pancuronium bromide and potassium chloride in the amounts
contemplated by [the protocol]. Defendants’ principal medical expert . . . testified that it would
be ‘terrifying’ to be awake and injected with the contemplated dosage of pancuronium bromide
and that it would be ‘unconscionable’ to inject a conscious person with the contemplated amount
of potassium chloride.” Id.
280
Id. at 979.
277
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against the risk of Eighth Amendment violations. 281 The court specifically noted the
following inadequacies: “1. Inconsistent and unreliable screening of execution team
members[;] 2. A lack of meaningful training, supervision, and oversight of the execution
team[;] 3. Inconsistent and unreliable record-keeping[;] 4. Improper mixing, preparation, and
administration of sodium thiopental by the execution team[; and] 5. Inadequate lighting,
overcrowded conditions, and poorly designed facilities.” 282 Oregon’s lethal injection protocol
does not meaningfully address any of these areas of concern. California has not executed
anyone since the 2006 decision. 283

*

*

*

*

*

Given the substantial difficulties surrounding lethal injection as a method of
execution, it is not clear that Oregon could perform an execution pursuant to its current
statutes. The Department of Corrections would likely struggle to obtain an “ultrashort-acting
barbiturate,” and moving to a one-drug protocol would require the Oregon Legislature to
change the existing law. Furthermore, the most common single drug used in lethal injection
is pentobarbital, which is extremely difficult to obtain for use in executions. 284 Even if a
lethal-injection execution were possible in Oregon, it is not clear that Oregon’s protocols
would survive constitutional challenge. These obstacles make for a complicated path forward
if Oregon were to choose to perform an execution today.

281

Id. at 980.
Id. at 979–80.
283
CAL. CAPITAL PUNISHMENT HISTORY, supra note 219.
284
DPIC LETHAL INJECTION, supra note 212.
282
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V.

OREGON’S DEATH ROW TODAY
A. Demographics of Oregon’s Death Row Inmates
The 34 inmates on death row comprise 33 men and one woman, aged 39 to 68. 285 Thirty-

two of the male death row inmates are housed at the Oregon State Penitentiary, 286 and the female
inmate is housed at the Coffee Creek Correctional Institution.287 Three inmates are black, three
are Hispanic, and one is Native American. 288 Their death sentences come from 11 counties
around the state (see Figure 2) — Marion County, which houses the Oregon State Penitentiary,
has sentenced the highest number of death row inmates (8).
The average age of Oregon’s death row inmates is about 52 years old. 289 The youngest is
Isaac Creed Agee (39), and the oldest is Eric Walter Running (65). 290 Two death row inmates are
in their 30s, 13 are in their 40s, nine are in their 50s, and 10 are at least 60. 291
The average inmate has been sitting on death row for about 16.5 years. 292 Of the 34
inmates, 12 have been under a death sentence for at least 20 years. 293 However, half of those
people were sentenced in 1988 or 1989, with the rest spread out one at a time during the early
1990’s. 294 Thirteen people have been on death row for some length of time between 10 and 20

285

OR. CAPITAL PUNISHMENT FACTS, supra note 47.
OREGON DEATH ROW, supra note 53.
287
Id.
288
OR. CAPITAL PUNISHMENT FACTS, supra note 47.
289
APPENDIX A.
290
Id. Both Running and Bruce Aldon Turnidge are 65; Running was born in January 1951, and
Turnidge was born in July 1951.
291
Id. Of the two men in their 30’s, Jesse Caleb Compton will turn 40 in December 2016.
292
Id.
293
Id.
294
Id.
286
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years, 295 and seven have been sentenced to death for the first time in the past decade. 296 Just one
— David Ray Taylor — has been on death row for fewer than five years. 297
Figure 2: 298

DEATH ROW INMATES BY COUNTY
OF SENTENCING
Desch. (1)
3%
Curry (1)
3%
Coos (3)
9%

Linc. (1) Yam. (1)
3% Marion (8)
3%
23%

Clackamas (3)
9%
Lane (5)
14%

Washington (3)
9%
Douglas (3)
9%

Multnomah (5)
15%

B. Discussion of Crimes of Conviction for Oregon’s Death Row Inmates
As discussed above, each death row inmate was convicted of at least one count of
“aggravated murder,” which is the only Oregon crime for which death is an authorized sentence.
Aggravated murder requires that the murder feature some statutorily defined aggravating

295

Id.
Id. Two of those people were accomplices in the same crime – Bruce Aldon Turnidge and
Joshua Abraham Turnidge were a father-son team who set off a bomb at a Woodburn bank in
2008, killing two police officers. Helen Jung, Bruce and Joshua Turnidge Get Death Penalty in
Woodburn Bank Bombing, OREGONIAN (Dec. 22, 2010), http://www.oregonlive.com/pacificnorthwest-news/index.ssf/2010/12/post_7.html.
297
Id. Taylor was convicted of killing a man in order to steal his car, in order to use it in a bank
robbery. Associated Press, David Ray Taylor Formally Sentenced to Death in Eugene,
OREGONIAN (May 21, 2014), available at http://www.oregonlive.com/pacific-northwestnews/index.ssf/2014/05/david_ray_taylor_formerly_sent.html.
298
OR. CAPITAL PUNISHMENT FACTS, supra note 47.
296
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factor. 299 The majority of Oregon’s death row inmates — 21 — were convicted of multiple
counts of aggravated murder. 300 Eleven had also been convicted of murder or attempted murder
before being convicted of the crimes that resulted in their death sentence. 301

Figure 3: 302

VICTIMS OF AGGRAVATED MURDER
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Some types of aggravated murder are more common than others. Nearly half of the
people on death row killed at least two victims. 303 Five of them previously had been convicted of
murder and sentenced to life in prison, only receiving a capital sentence after they murdered a

299

OR. REV. STAT. § 163.095 (1991). See also Part I.E, supra.
OFFENDER SEARCH, supra note 49.
301
Id.
302
Id. The numbers in this chart will not add up to 34; many death-row inmates’ victims will fall
into multiple categories. For example, Christian Longo killed his wife and three children, which
fits his victims into multiple categories.
303
Id. Fifteen of the 34 people on death row murdered two or more people, making “multiple
victims” the most common subset of aggravated murder.
300
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fellow inmate. 304 One of them killed someone after escaping from prison. 305 Six inmates
murdered a child. 306 Four death-row inmates murdered someone connected to law enforcement
or the legal system. 307
Trends also emerge among these inmates’ victims. 308 Six people on death row killed a
family member or current intimate partner (although many more murdered someone with whom
they had at least a tangential relationship).309 Six inmates killed children, and 15 of them
murdered women. 310 Six murders also included the commission of a sex-related crime. 311 Less
than a third of death-row aggravated murder convictions resulted from shootings; stabbings and
blunt force killings are more strongly represented on the row. 312

304

Id. One of these five – Robert Paul Langley – committed the murder that earned him a death
sentence when he was a patient at the Oregon State Hospital.
305
Oregon Death Row, supra note 53.
306
OFFENDER SEARCH, supra note 49.
307
Id. Two inmates murdered police officers, one killed a security guard, and one murdered a
witness who had testified against him regarding a previous felony charge.
308
The identity of a victim does not necessarily escalate a “murder” charge to “aggravated
murder.” Some groups are mentioned in the statute – e.g., police officers, children – while others
are not.
309
Oregon Death Row, supra note 53. Several of the intimate partners were actually former
intimate partners; at least two murder victims were ex-girlfriends of the perpetrator, along with
the victims’ new boyfriends or partners.
310
Id. In total, these inmates murdered nine children (six girls and three boys) and 24 women.
311
Inmate records provided by the Oregon Department of Corrections to the Office of the
Governor, Salem, Or., (Aug. 8, 2016) (on file with the Department of Corrections).
312
Id.
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Figure 4:

MECHANISM OF KILLING IN
DEATH ROW CONVICTIONS
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C. Daily Life on Oregon’s Death Row
All death row inmates are housed in maximum security cells. 313 The death row cells at
the Oregon State Penitentiary are separated into small “sections” that are housed close to one
another, and the death row inmates interact amongst themselves during meals and other
activities. 314 Inmates in each section are assigned as “orderlies,” who are in charge of handing
out meals, laundry, and cleaning common spaces such as the legal cell, showers, and rec room. 315
(Inmates clean their own cells.) Their clothing includes: underwear, pants, and shirts, changed
three times per week, coats (for activities outside the cell), a knit cap, and one pair of shoes. 316

313

OR. ADMIN. R. § 291-024-0015 (2016).
Interview with Theresa Olson, Corr. Officer, Or. State Penitentiary, in Salem, Or. (July 25,
2016) [hereinafter Olson Interview].
315
Id.
316
OR. ADMIN. R. § 291-093-0015(2).
314
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The inmates eat breakfast at 6 a.m., lunch at 10 a.m., and dinner at 4 p.m. 317 Their food
comes in from the dining hall on cafeteria trays, and the food orderly from each section hands
out the trays to his section mates. 318 At every meal, they have a choice during meals of the
standard meal and a vegetarian option (usually rice, beans, and vegetables in some combination),
and they know the weekly menu in advance because they receive the Wall Street Bulletin — the
inmates’ newsletter. 319 The inmates eat of all their meals in their cells. The officers keep track of
anyone who refuses a meal — a few have embarked on hunger strikes. 320
Inmates on death row are allowed the same possessions and personal property that other
inmates are allowed; those items include a television and/or a radio, reading materials, food, and
other items that are not considered a security risk. 321 They are allowed to spend their time largely
as they want to, and most choose quiet, individual pursuits. 322
Reading is popular — the inmates can order books and magazines through a mail order
service. 323 Some inmates play chess (cards are less popular), and two of them are writing a book
together. 324 They follow sports very closely. 325 Many of them spend a lot of time working out. 326

317

Olson Interview, supra note 314.
Id.
319
Id. The name of the newsletter is a play on words that references “The Wall,” which is what
prison officials and inmates call the concrete boundary surrounding the prison.
320
Id.
321
OR. ADMIN. R. §§ 291-093-0010, 291-093-0015.
322
Olson Interview, supra note 314.
323
Id. Death row inmates often donate reading materials to the mental health unit or elsewhere
when they’re done with them.
324
Id.
325
Id. The televisions in inmates’ cells have cable, so they are able to watch network as well as
cable stations.
326
Id.
318
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Inmates are allowed to buy snacks from the canteen. 327 They are allowed to talk amongst
themselves between cells, and they are also allowed to talk with the general population when
they walk through on their way to visits with attorneys. 328 They are also allowed to receive mail
and to place collect telephone calls (on one shared telephone). 329 They are also entitled to at least
30 minutes of religious counseling per week 330 and educational materials, at their request. 331
Per Oregon rules, each inmate is allowed at least 40 minutes of indoor exercise every day
and one hour of exercise outdoors, at least five days per week. 332 In practice, they are usually
allowed two 40-minute walks per day. 333 There is also a system in place that allows inmates to
have walk “partners.” 334 This must be approved by the administration, but if it is, it affords them
extra time. 335
For 90 minutes in either the morning or the afternoon, the inmates are also allowed in the
general recreation yard, where they can work out, play basketball, or go for a walk. 336 Inmates

327

Id. Often, inmates will buy extra ice creams for the men who do not have enough money for
it. This is, again, technically against the rules but is usually allowed unless officers see a
compelling reason to prohibit it.
328
Id.
329
OR. ADMIN. R. § 291-093-0015(4)–(5).
330
OR. ADMIN. R. § 291-093-0015(7).
331
OR. ADMIN. R. § 291-093-0015(8).
332
OR. ADMIN. R. § 291-093-0015(3)(a)(b).
333
Olson Interview, supra note 314. A “walk” is time outside the cells when inmates can shower,
go outside, or visit each other out in the common area.
334
Id.
335
Id. For example: If Joe and Matt are walk partners, they get to go out for Joe’s 40 min walk,
and then they both get to go out again for Matt’s 40 min walk. During the second round of walks,
the duo gets another collective 80 minutes out of their cells.
336
Id.
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can choose whether they go out in the morning or the afternoon, and the group that goes early
one week usually goes later during the next week. 337
The death row unit tends to be one of the quietest in the penitentiary, but the yard is
where incidents tend to happen. 338 In one incident, an inmate slipped a metal padlock into a sock
and attacked another inmate with the weapon. 339 In another case, two inmates became drunk on
“wine” they produced in their cells and one was so sick that he was sent to the infirmary before
being sent to solitary confinement as punishment. 340
D. Providing Medical Services to Oregon’s Death Row
Medical care for death row inmates is fairly routine. Of the five categories of illness the
state penitentiary medical team recognizes, 28 death row inmates fall into the two healthiest
categories. 341 Of those inmates, 15 are categorized as having no chronic conditions, and 13 have
no more than two. 342 Four death-row inmates at the state penitentiary are listed as having at least

337

Id. The inmates enforce this arrangement organically; it is not a rule imposed by the officers,
and it is not written down anywhere. However, Olson said the inmates use this system very
consistently and attach real importance to it.
338
Id. Olson said the stereotype of death row as a scary, violent place is inaccurate. The inmates
value structure, routine, and quiet, and they tend to verbally enforce that culture amongst
themselves if someone is acting out. In the seven years she worked in the unit, Olson witnessed
just one violent event.
339
Id.
340
Id. The wine is called “pruno,” which is made with some kind of fruit – usually oranges. The
juice is mixed with bread, which has yeast, and the combination is fermented in a plastic bag.
Pruno is far less common on death row than in general population, and this incident was the only
time Olson knows of that the death row inmates completed a batch and drank it before getting
caught.
341
OR. DEP’T OF CORR., CATEGORIES OF MEDICAL ACUITY/NEED (July 2016) (on file with the
Office of Governor Kate Brown). These numbers do not reflect the health conditions of the
death-row inmates housed at Coffee Creek or Two Rivers Correctional Institutions.
342
Id. The penitentiary does not give examples of chronic conditions, but it does give examples
of major conditions – i.e. HIV/AIDS, coronary artery disease, type-1 diabetes, etc. Non-major
chronic conditions would present some medical need of a lesser nature.
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one major chronic disease. 343 This group of inmates is not, then, considered any sicker or less
healthy than the general population of the state penitentiary and does not present any additional
costs from that perspective. 344 However, their care does present an additional cost because they
are not allowed to leave their cells to receive routine medical care. 345 Medical staff spend about
two hours per week visiting death row; that extra time presents a cost of about $80,000 per
biennium. 346 There is a small infirmary in the death row unit that that can handle small medical
tasks, such as treating minor illnesses, giving insulin shots, and performing dental work. 347

343

Id.
Interview with Elizabeth Craig, Office of Commc’ns Adm’r, Or. Dep’t of Corr., in Salem, Or.
(July 5, 2016).
345
Id.
346
Id.
347
Olson Interview, supra note 314.
344

Page 62 of 98
Capital Punishment in Oregon: A Forum on the Death Penalty

Part 4: 2–66

Chapter 2—Report to Governor Kate Brown on Capital Punishment in Oregon

VI.

THE DEBATE SURROUNDING CAPITAL PUNISHMENT
Capital punishment has been the subject of contentious debate in the United States since

our nation’s founding. The debate continues today, with weighty arguments on either side. What
follows are brief summaries of the most popular policy arguments for and against capital
punishment in the United States. This report does not advocate for any perspective or endorse
any argument; these policy discussions are included as context for the issues discussed elsewhere
in this document. Hundreds of books, papers, and articles are written every year on this topic; the
below list is necessarily incomplete and abbreviated, and is intended to provide only a snapshot
of the current state of the debate.
A. Arguments in Favor
1. PRO: The Death Penalty Effectively Deters Crime and Saves Lives
Supporters of the death penalty argue that it deters crime, especially murder, with a
particular deterrent effect on people who have already been incarcerated under a life sentence
and would have “nothing left to lose” absent the threat of capital punishment. The data and social
science around this issue are mixed.
The debate over deterrence began its modern phase in 1975, when University of Chicago
economist Isaac Ehrlich used a regression analysis to claim that each execution would save about
eight lives due to the inherent deterrent effect of carrying out the death penalty. 348 It was the first
time a serious scholar had applied a statistical analysis to the question of capital punishment’s

348

Isaac Ehrlich, The Deterrent Effect of the Death Penalty: A Question of Life and Death, 65
AM. ECON. EV. 397, 398 (1975).
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deterrence effect, and it sparked years of studies in which researchers applied similar
methodologies to try to either replicate or refute Ehrlich’s results. 349
In the last decade, several studies have reached similar results, asserting that capital
punishment may save even more lives than previously thought. A 2003 study found that each
execution reduced the number of murders by about five during the years between 1977 and 1997,
while each death row commutation during that time increased the number of murders by about
the same amount. 350 A second study published the same year found that each execution 351
prevents up to 18 murders. 352
These results may not be as conclusive as they at first appear. A 2005 study suggested
that the nationwide data used in these analyses may have skewed the results. 353 Only in six states
where executions were relatively common between 1977 and 1996 did capital punishment have a
deterrent effect. 354 In many other states, executions had no effect at all, and in several, it had a
“brutalization” effect — that is, a statistically significant relationship to an increase in the

349

Jeffrey A. Fagan, Capital Punishment: Deterrent Effects & Capital Costs, COLUM. L. SCH.,
https://www.law.columbia.edu/law_school/communications/reports/summer06/capitalpunish.
350
H. Naci Mocan & R. Kaj Gittings, Getting off Death Row: Commuted Sentences and the
Deterrent Effect of Capital Punishment, 46 J.L. & ECON. 453, 456 (2003).
351
The prominent statistical analyses of the death penalty’s deterrent effect all consider the
relationship between executions and deterrence; they do not address whether merely issuing a
capital sentence has an effect on the homicide rate. The distinction is relevant in Oregon, where
executions have been exceedingly rare and always voluntary in the post-Gregg era.
352
Hashem Dezhbakhsh, Paul H. Rubin, & Joanna M. Shepherd, Does Capital Punishment Have
a Deterrent Effect? New Evidence from Post-Moratorium Panel Data, 5 AM. LAW & ECON. REV.
344 (2003).
353
Joanna M. Shepherd, Deterrence Versus Brutalization: Punishment’s Differing Impacts
Among States, 104 MICH. L. REV. 203í (2005). Shepherd co-authored the 2003 study
(supra note 350) that concluded each execution could prevent as many as 18 murders. She went
back and reexamined the data, reaching more nuanced results that found large discrepancies in
how profound an effect capital punishment created across states.
354
Id. at 234. The six states were: Delaware, Florida, Georgia, Nevada, South Carolina, and
Texas.
Page 64 of 98
Capital Punishment in Oregon: A Forum on the Death Penalty

Part 4: 2–68

Chapter 2—Report to Governor Kate Brown on Capital Punishment in Oregon

homicide rate. 355 One of the states to experience “brutalization” was Oregon, where the 1996
execution of Douglas Wright bore a statistical relationship with 175 additional murders. 356 When
these results were matched with past studies, the results remained consistent: removing certain
states (such as Texas) from national data sets eliminated the overall deterrent effect. 357
Opponents of the death penalty argue that the economic model used to show a deterrent
effect relies too heavily on an assumption that people behave rationally, failing to account for the
emotional impulses that often contribute to acts of violence. 358 Criminality responds to forces far
more diverse than mere sentencing policies, they argue, and there is no evidence of the death
penalty’s deterrent effect in practice. 359
A number of studies have concluded that the death penalty has no deterrent effect, or if it
does, it is so small as to be undetectable. 360 For example, a 2003 study found that executions
were so rare during the twentieth century — particularly following Gregg in 1976 — that their

355

Id.
Id. at 241. Shepherd posits that the first execution a state performs has the most profound
effect, which means subsequent executions in Oregon would almost certainly not produce such a
dramatic result.
357
Id. at 233.
358
See, e.g., Fagan, supra note 349; Adam Liptak, Does the Death Penalty Save Lives? A New
Debate, N.Y. TIMES (Nov. 18, 2007), available at
http://www.nytimes.com/2007/11/18/us/18deter.html?_r=0.
359
Fagan, supra note 349; see also Ehrlich, supra note 348, at 416. Although Ehrlich’s study
became famous for establishing a statistical connection between capital punishment and lowered
crime rates, he also found an equally substantial connection between the homicide rate and both
unemployment rates and labor participation rates.
360
See, e.g., Daniel S. Nagin, Deterrence: A Review of the Evidence by a Criminologist for
Economists, 5 ANN. REV. ECON. 83í   Charles F. Manski & John V. Pepper,
Deterrence and the Death Penalty: Partial Identification Analysis Using Repeated Cross
Sections, 29 J. QUANTITATIVE CRIMINOLOGY 123 (2011); Lawrence Katz, Steven D. Levitt, &
Ellen Shustorovich, Prison Conditions, Capital Punishment, and Deterrence, 5 AM. L. & ECON.
REV. 318, 339 (2003); John J. Donohue, Estimating the Impact of the Death Penalty on Murder,
L. & ECON. WORKSHOP, U. OF CAL. AT BERKELEY (Oct. 23, 2009); John J. Donohue & Justin
Wolfers, Uses and Abuses of Empirical Evidence in the Death Penalty Debate, Discussion Paper,
INST. FOR THE STUDY OF LAB. (Germany, Jan. 2006).
356
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impact on the homicide rate would be nearly impossible to determine. 361 Researchers found that
just two percent of men on death row were executed in 1997, a number so low that it was
comparable to death rates nationwide among some groups of men generally. 362 In other words, a
man considering murder in that year would not be facing a much higher risk of death than if he
went about living his life normally, particularly if he were a young black man. 363 Researchers
concluded it would be almost impossible to ascribe a deterrent effect in such circumstances. 364
Nationwide, raw data does not appear to show any correlation between states with capital
punishment and a lower homicide rate. 365 In fact, states with the death penalty had a higher
murder rate than the national average, while states that do not allow capital punishment saw a
lower average per capita homicide rate. 366 Of the 20 states with the highest rates of homicide, 15
were death-penalty states. 367

361

Katz et al., supra note 360, at 319.
Id. At the time, two percent was just twice the death rate of all American men and nearly
identical to the accidental death rate for young black men. It was lower than the seven percent
death rate found among some gang members involved in drug sales.
363
Id.
364
Id. at 320.
365
NAT’L CTR. FOR HEALTH STATISTICS, CTRS. FOR DISEASE CONTROL & PREVENTION, HOMICIDE
MORTALITY BY STATE: 2014 (Feb. 3, 2016),
http://www.cdc.gov/nchs/pressroom/sosmap/homicide.htm [hereinafter HOMICIDE MORTALITY].
366
Id. The national average was 4.6 homicides per 100,000 people in 2014. In states without the
death penalty, the average was 3.5 per 100,000; in states that allow the death penalty, the average
homicide rate was 5.3 per 100,000.
367
Id. The murder rate is not indicative of how many murders are committed each year. For
example, 1,813 people were killed in California in an act of homicide, but the homicide rate in
California was just 4.6 per 100,000 – the national average. Of the 20 states with the highest
number of homicides, again, 15 allowed the death penalty.
362
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Figure 5: 368

HIGHEST HOMICIDE RATES BY STATE (2014)
MURDER
RATE (per
100,000)

NUMBER OF
MURDERS

DEATH
PENALTY

6.6

658

Yes

9.) Oklahoma

6.6

250

Yes

8.) Maryland

6.7

387

No

7.) New Mexico

6.8

135

No

6.) Missouri

7.5

441

Yes

5.) South Carolina

7.6

363

Yes

4.) Arkansas

7.7

217

Yes

3.) Alabama

8.1

374

Yes

2.) Mississippi

11.4

332

Yes

1.) Louisiana

11.7

538

Yes

STATE
10.) Georgia

The inverse is also true. Of the 20 states with the lowest rates of homicide, less than half
were death penalty states, 369 and just nine of the states with the 20 lowest number of homicides
permitted capital punishment. 370 Overall, there is very little correlation between capital
punishment and homicide rate. 371

368

Id.
Id. Eight of the 20 allowed capital punishments.
370
Id.
371
Id. In fact, the state with the most murders in 2014 – California – also had the highest number
of people confined to death row in 2013. STATISTICAL TABLES, supra note81.
369
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2. PRO: A Public Majority Continues to Support Capital Punishment, but in
Declining Numbers Locally and Nationally
Polling in Oregon and nationwide suggests that the public continues to support the death
penalty. According to Gallup, about 61 percent of Americans supported capital punishment in
2015. 372 The Pew Research Center found in 2013 that 55 percent of Americans said they
supported the death penalty. 373 A 2012 poll conducted Oregon Public Broadcasting found that 57
percent of Oregonians support capital punishment.374
Supporters of capital punishment argue that a governor or legislature should not
circumvent the wishes of an overwhelming majority of people. 375 Clatsop County District
Attorney Joshua Marquis, a prominent supporter of the death penalty, has argued that Oregon
voters reinstated capital punishment in 1984 and continue to say they support it, facts that he
says should dissuade opponents. 376
However, while a majority of Americans supports capital punishment, the numbers tell a
more nuanced story than one of unwavering support. Gallup shows a consistent downward trend
in the public’s support of the death penalty. 377 The 2015 61-percent majority is the smallest it has
372

GALLUP, IN DEPTH: TOPICS A TO Z (DEATH PENALTY)
http://www.gallup.com/poll/1606/death-penalty.aspx.
373
PEW RESEARCH CENTER, SHRINKING MAJORITY OF AMERICANS SUPPORT DEATH PENALTY
(Mar. 23, 2014) http://www.pewforum.org/2014/03/28/shrinking-majority-of-americans-supportdeath-penalty/ [hereinafter PEW RESEARCH]
374
Kristian Foden-Vencil, Poll Shows Oregonians Still Support Capital Punishment, OR. PUB.
BROADCASTING (July 17, 2012, 1:02 AM), http://www.opb.org/news/article/poll-showsoregonians-still-support-capital-punishment/ .
375
See, e.g., Joshua Marquis, Death Penalty Opponents Ignore Facts and Voters’ Opinions:
Guest Opinion, OREGONIAN (June 27, 2014),
http://www.oregonlive.com/opinion/index.ssf/2014/06/death_penalty_opponents_ignore.html;
Ian K. Kullgren, Oregon District Attorney Puts Opposition to Capital Punishment at 25 Percent,
POLITIFACT OREGON (Dec. 6, 2011, 4:03 PM),
http://www.politifact.com/oregon/statements/2011/dec/06/joshua-marquis/oregon-districtattorney-puts-opposition-capital-p/.
376
Kullgren, supra note 375.
377
GALLUP, supra note 372.
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been since the mid-1970’s, when the U.S. Supreme Court banned the practice entirely. 378 And
the minority in opposition to capital punishment, 37 percent, is at a nearly all-time high. 379
The Pew Research numbers show a similar trend. In 2011, Pew found that 62 percent of
Americans supported capital punishment, and in 1996, it found that 78 percent did. 380
Additionally, Pew researchers found that a majority of both Hispanic and black Americans
opposed the death penalty — 50 percent and 55 percent, respectively. 381 Fewer statewide polls
are available for Oregon. However, the 57 percent support found in 2012, with 39 percent in
opposition, tracks closely with the national trends found by Gallup and Pew. 382
Also, although a majority of the public expresses support for the death penalty in
principle, public opinion polling reveals some weakness in that support. Of the approximately 60
percent of the public that favors the death penalty, less than half of that group (28 percent)
“strongly” favors it. 383 When asked to choose between the death penalty and life without parole,
only 50 percent of the public prefers the death penalty. 384 About the same percentage — 52
percent — reports believing that the death penalty is administered fairly (which means that about
ten percent of the public supports the death penalty despite lacking confidence that it is used

378

Id.
Id. The highest proportion of Americans to oppose the death penalty was recorded in 1966, at
47 percent. Gallup has recorded opposition levels higher than 37 percent just six times since
1936.
380
PEW RESEARCH, supra note 373. The Pew Research Center began tracking attitudes to capital
punishment in 1996, decades later than Gallup began, and it therefore does not provide data
across the entire twentieth and twenty-first centuries.
381
Id.
382
Id.; GALLUP, supra note 372. Oregon’s support for the death penalty in 2012 falls squarely
between the results Pew found in 2011 and 2013 (62 percent and 55 percent, respectively), and it
is within four percentage points of the 2015 Gallup results.
383
PEW RESEARCH CENTER (Nov. 9-14, 2011), http://www.pollingreport.com/.
384
CNN/ORC POLL (Jan. 31-Feb. 2, 2014), http://www.pollingreport.com/. See also QUINNIPIAC
UNIVERSITY POLL (April 25-29, 2013), http://www.pollingreport.com/ (showing 48 percent
support).
379
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fairly). 385 Relatedly, 72 percent of the public believes that in the last five years a person innocent
of the crime for which he or she was convicted was put to death. 386 Only 32 percent of the public
believes that the death penalty acts as a deterrent to other murders. 387
3. PRO: The Death Penalty Is an Effective Prosecutorial Bargaining Tool
Supporters of the death penalty argue that its existence allows prosecutors to enter into
plea deals that result in a “true life” sentence. If capital punishment were not on the table,
supporters argue, prosecutors would lack this leverage and would be forced to offer life with the
possibility of parole in every plea bargain offered in an aggravated murder case. 388 Prosecutors
argue that the possibility of a death sentence creates a situation where violent offenders are kept
in prison permanently (often without the risk of a trial), even if they are not actually sentenced to
death.
Assistant U.S. Attorney Byron Chatfield has argued that eliminating the death penalty
would force more cases to go to trial in situations where prosecutors wish to seek life without
parole but are no longer able to secure it through a plea bargain (because they have nothing left
to trade away). 389 Counterintuitively, the death penalty often allows prosecutors to avoid lengthy

385

GALLUP POLL (Oct. 6-9, 2011), http://www.pollingreport.com/.
CNN/ORC POLL (Sept. 23-25, 2011), http://www.pollingreport.com/.
387
Id.
388
A plea bargain necessarily requires the prosecutor to offer something less than the sentence
that would be available at trial. Otherwise, there would be no incentive for the defendant to plead
guilty and take the plea deal.
389
Cliff Collins, Let the Debate Begin: Oregon Lawyers with a Stake in the Issue Weigh in on
the Death Penalty, OR. ST. BAR BULLETIN (June 2012), available at
https://www.osbar.org/publications/bulletin/12jun/deathpenalty.html.
386
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and costly trials, he and others have argued, which would become virtually inevitable without the
threat of capital punishment. 390
Norm Frink, former chief deputy district attorney for Multnomah County, has made a
similar argument. 391 The reintroduction of the death penalty in 1984 had the effect of increasing
the severity of sentences overall: “It allowed more strict sentencing. The only reason
(proponents) supported (life without parole) was because they wanted it as an alternative to the
death penalty. There has been a decrease in the death penalty with the advent of lifetime
conviction.” 392
Some prosecutors acknowledge that plea deals would be more difficult but still maintain
that trials and appeals would be simpler and cheaper without capital punishment on the table.
Tim Alexander, a former prosecutor and Washington County Circuit Court judge, practiced
during a time when the death penalty was not legal in Oregon. 393 Not having it as an option
“certainly reduces your plea bargaining but made trials less complicated or difficult.” 394 True life
sentencing would save “extraordinary sums of tax dollars that could be better used for other
purposes.” 395

390

Id.; see also Joshua Marquis, Eliminate the Death Penalty and You’ll End Up with Killers
Back on the Streets (Opinion), OREGONIAN (Oct. 3, 2015), available at
http://www.oregonlive.com/opinion/index.ssf/2015/10/eliminate_the_death_penalty_an.html.
391
Cliff Collins, Continuing the Death Penalty Discussion: How Some Oregon Lawyers Are
Grappling with Capital Punishment, OR. ST. BAR BULLETIN (Nov. 2012), available at
https://www.osbar.org/publications/bulletin/12nov/deathpenalty.html.
392
Id. Before 1989, Oregon laws did not allow for a “true life” sentence. It was only after capital
punishment was restored that it was added as a sentencing option, eliminating a situation where
the only sentencing options for an aggravated murder case had been death or life with parole
after 20 years.
393
Id.
394
Id.
395
Id. The most extensive costs that arise from capital punishment do not come out of the initial
trial but arise during the appeals process. Defendants sentenced to death in Oregon will have
their sentence reviewed immediately by the Oregon Supreme Court and will then face a series of
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B. Arguments Against
1. CON: The Death Penalty in Oregon (and Elsewhere) Is Applied Arbitrarily
Critics of the death penalty argue that it is applied arbitrarily and inconsistently, with too
little relationship to the underlying crime. Critics in Oregon, in particular, point to this issue
when arguing why capital punishment “doesn’t work,”396 largely because the state is one of only
a handful that does not require its courts to practice proportionality review in regard to death
penalty cases. 397
Proportionality review requires a court to determine “whether a death sentence is
consistent with the usual pattern of sentencing decisions in similar cases.” 398 It is meant to ensure
that “there is a rationally defensible basis for distinguishing those sentenced to die from those
who are not” 399 and “that death sentences predicated on constitutionally impermissible factors
. . . are overturned.” 400
Proportionality review arose out of the U.S. Supreme Court’s concerns over how the
death penalty was applied during the first half of the twentieth century. 401 Justice Potter

civil appeals at the state and federal levels. The process usually takes years, and most defendants
receive taxpayer-funded legal representation because they cannot afford their own lawyers. This
process does not exist for defendants sentenced to life without parole or any lesser sentence.
396
See, e.g., id. (quoting former Washington County Circuit Court Judge Tim Alexander arguing
that the lack of proportionality review creates a system in which the same offense can bring the
death penalty in one county but not in another); Collins, supra note 389 (quoting Jeff Ellis,
director of the Oregon Capital Resource Center, as arguing that the lack of proportionality
review makes Oregon’s capital punishment apparatus excessively arbitrary, as it allows each
county to determine unilaterally what constitutes a “death penalty case”).
397
Leigh B. Bienen, The Proportionality Review of Capital Cases by State High Courts After
Gregg: Only “The Appearance of Justice”?, 87 J. CRIM. L. & CRIMINOLOGY 130, í63 (1996).
398
Timothy V. Kaufman-Osborn, Proportionality Review and the Death Penalty, 29 JUST. SYS. J.
257 (2008).
399
Id. DWí58.
400
Id. at 258.
401
Furman v. Georgia, 408 U.S. 238 (1972).
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Stewart’s concurrence in Furman compared being sentenced to death to being “struck by
lightning” and characterized it as a “wanton” and “freakish” act. 402 The Furman decision
prompted most of the states that authorized capital punishment to change their laws to require
proportionality review as a safeguard against this kind of arbitrary application. 403
Today, 17 states have statutes that require proportionality review for all death
sentences. 404 Three states require proportionality review through judicial mandate. 405 One state
— California — practices a limited review that compares the sentences of codefendants for the
same crime. 406 Oregon is one of just 10 states that does not require or practice any type of
proportionality review. 407

402

Id. at 309í10 (Stewart, J., concurring) (footnotes, citations omitted) (“These death sentences
are cruel and unusual in the same way that being struck by lightning is cruel and unusual. For, of
all the people convicted of rapes and murders in 1967 and 1968, many just as reprehensible as
these, the petitioners are among a capriciously selected random handful upon whom the sentence
of death has in fact been imposed. My concurring Brothers have demonstrated that, if any basis
can be discerned for the selection of these few to be sentenced to die, it is the constitutionally
impermissible basis of race. But racial discrimination has not been proved, and I put it to one
side. I simply conclude that the Eighth and Fourteenth Amendments cannot tolerate the infliction
of a sentence of death under legal systems that permit this unique penalty to be so wantonly and
so freakishly imposed.”).
403
Kaufman-Osborn, supra note 398, at 259 (noting that it was this revision to its laws that
allowed the State of Georgia to prevail in Gregg v. Georgia, which reinstated the death penalty
after Furman).
404
Bienen, supra note at 397DWí63. At the time the Bienen study was published, 19 states
required proportionality review. Two of them – New York and New Mexico – have since
abolished capital punishment.
405
Id.
406
Id.
407
Id.; State v. Cunningham 320 Or. 47, 68 880 P.2d 431, 443 (1994) (holding that because the
U.S. Constitution does not require proportionality review, Oregon defendants are not entitled to
it under the Eighth Amendment). [In total, 17 states have a statutory requirement for
proportionality review, three exercise it via judicial mandate, one employs a limited review, and
10 do not require any type of proportionality review.]
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The result, critics argue, is a system in which some people end up on death row for
crimes that resulted in non-death sentences in similar cases. 408 Officials and administrators in the
Oregon Department of Corrections told the Governor’s Office that one of their primary qualms
with capital punishment is the knowledge that there are men in the general population of the
Oregon State Penitentiary who have committed crimes “at least as bad” as those of death-row
inmates. For example, DOC director Max Williams 409 cited the cases of Ward Weaver 410 (who
entered a plea deal to avoid the death penalty) and Adam Criado 411 (who was sentenced to life
without parole for killing his wife and four young children) as evidence of the arbitrary outcomes
that land some people on death row and allow others a very different fate for very similar crimes.
Criado’s crime, in particular, bears a striking resemblance to the murder committed by Christian

408

In Oregon, prosecutors charging someone with aggravated murder must decide whether to ask
a jury for a death sentence or a sentence of life without parole. If the prosecutor does not ask for
the death penalty, it is not on the table during trial, regardless of whether a jury may want to
impose it. See, e.g., Kyle Odegard, No Death Penalty for Ferrero, ALBANY DEMOCRAT HERALD
(May 5, 2015), http://democratherald.com/news/local/no-death-penalty-forferrero/article_48f0ff58-3849-5bae-9dc8-e3372a80f2f4.html (explaining that prosecutors
decided before trial not to ask for the death penalty in the case of a man accused of stabbing his
father in the head and slicing his throat open in an apparent attempt to cover up the accused
man’s ongoing abuse of his elderly father).
409
Williams Interview, supra note 110.
410
Weaver murdered two of his daughter’s young friends and buried their bodies under a
concrete slab in Oregon City. Noelle Crombie, Ward Weaver III Lived a Life of Cruelty and
Rage, Reportedly Raped Son’s Fiancée, OREGONIAN (Oct. 6, 2002, reprinted Feb. 19, 2014, 1:07
PM), available at http://www.oregonlive.com/oregoncity/index.ssf/2014/02/ward_weaver_iii_like_his_fathe.html.
411
Associated Press, Medford Man Who Killed Family, Torched Home Gets Life Without Parole,
OREGONIAN (Apr. 5, 2013), available at http://www.oregonlive.com/pacific-northwestnews/index.ssf/2013/04/medford_man_who_killed_family.html; Oregon Man Guilty of Killing
His Family Gets Death Sentence, N.Y. TIMES (Apr. 17, 2003), available at
http://www.nytimes.com/2003/04/17/us/oregon-man-guilty-of-killing-his-family-gets-deathsentence.html.
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Longo in 2001; Longo is on death row but Criado is not. Cases like this, Williams said, made it
hard for him to accept his role as the administrator of Oregon’s death penalty. 412
2. CON: The Death Penalty Is Applied Disproportionately to Racial Minorities
Opponents of capital punishment argue that it is not applied equitably across cases and
that a defendant who is a racial minority is far more likely to receive a death sentence than one
who is not. 413 It is true that death row populations nationwide and in Oregon are
disproportionately black and Hispanic.
In Oregon, three of the 34 inmates on death row are black, three are Hispanic, and one is
Native American. 414 Proportionally, nine percent of death row is black, and nine percent is
Hispanic, while three percent is Native American, and 79 percent is white. 415 This distribution is
out of sync with Oregon’s population as a whole. Just two percent of Oregonians are black,
which means they present on death row at twice the rate as in the general population. 416 Native
Americans are also overrepresented; they are just 1.8 percent of Oregonians. 417 Whites, who
make up 88 percent of the Oregon population, are underrepresented on death row. 418 The only

412

Williams interview, supra note 110.
Critics of capital punishment tend to focus on racial inequities, but others exist as well. For
example, Men also are dramatically overrepresented on death row in Oregon and elsewhere. Just
one woman sits on death row in Oregon, compared with 33 men (2.9 percent), and of the 2,979
people sentenced to death in America in 2013, just 56 were female (1.8 percent). See FACTS
ABOUT THE DEATH PENALTY, supra note 80; STATISTICAL TABLES, supra note 81.
414
MISC. CAPITAL PUNISHMENT FACTS, supra note 47.
415
Id.
416
QUICKFACTS, supra note 82.
417
Id. It is worth noting that there is no number of Native Americans on death row that could be
mathematically equitable. One inmate of 34 is 2.9 percent; it is therefore impossible to achieve a
death row of 34 people with a Native American inmate that is actually representative of that
racial group. The same problem arises with black members of death row – it is literally
impossible to have any black death row inmate and achieve two percent representation. This
problem is largely a function of Oregon’s death row being so small.
418
Id.
413
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minority group that is present and underrepresented is Hispanics, who make up 12.5 percent of
Oregon’s population. 419
Oregon’s racial inequity on death row is largely consistent with national trends. For
example, 43 percent of death row inmates and 34.5 percent of those executed in the U.S. are
black. 420 About 13 percent of the American population in 2014 identified as black, 421 which
means that death rows nationwide demonstrate an overrepresentation of black defendants of
between 2.5 and four times — the same proportional inequity as seen in Oregon.
Nothing about these statistics suggests that application of the death penalty is any more
racially inequitable in Oregon than is the state’s criminal justice system as a whole. Across
Oregon prisons, nine percent of inmates are black, 12.4 percent are Hispanic, 2.4 percent are
Native American, and 74 percent are white. 422 The same proportion of inmates are black as are
black on death row, white inmates are slightly more underrepresented in the general population
than on death row, and Hispanic inmates are actually less likely to be sentenced to death row
than to be sent to prison generally. The capital punishment apparatus appears to be producing a
very similar outcome as is Oregon’s criminal justice system overall, which may suggest
inequities that lie somewhere deeper than in the specific public policies related to the death
penalty itself.

419

Id.
FACTS ABOUT THE DEATH PENALTY, supra note 80.
421
QUICKFACTS, supra note 82.
422
OR. DEP’T OF CORR., INMATE POPULATION PROFILE FOR 07/01/2016,
https://www.oregon.gov/doc/RESRCH/docs/inmate_profile_201607.pdf.
420
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3. CON: The Question of Innocence on Death Row
Opponents of the death penalty argue that it creates an unacceptably significant risk of
executing an innocent person, particularly in light of highly publicized exonerations based on
DNA evidence. The numbers in this area are relatively small: 116 death row inmates have been
exonerated since 1989, 423 20 of those were exonerated on the basis of DNA evidence. 424 Just 11
people in Oregon have been exonerated since 1991 for any crime of conviction, and none of
those people had been on death row. 425
These numbers give limited insight into the question of innocence. It is impossible to
know how many innocent people are erroneously sentenced to death row; exonerations show
only mistakes that have been caught and proven. There are almost certainly more mistaken
convictions that have not been identified. It is impossible to know how many of these there are.
The statistics on exonerations show, at the very least, the minimum error rate.
In 2013, there were 2,979 people on death row nationwide; an error rate of 116 people
would be four percent. 426 However, over a longer period of time, it would be even lower:
between 1977 and 2013, there were 8,124 people under a death sentence in the United States. 427
One hundred sixteen innocent people sentenced during this time amounts to an error rate of 1.4

423

U. OF MICH. L. SCH, NAT’L REGISTRY OF EXONERATIONS, EXONERATION DETAIL LIST,
http://www.law.umich.edu/special/exoneration/Pages/detaillist.aspx?View={FAF6EDDB-5A684F8F-8A52-2C61F5BF9EA7}&FilterField1=Sentence&FilterValue1=Death. The registry
includes exonerations that were granted based on criteria including DNA evidence but going
beyond that as well, providing the most comprehensive list available.
424
THE INNOCENCE PROJECT, EXONERATE THE INNOCENT,
http://www.innocenceproject.org/exonerate/.
425
EXONERATION DETAIL LIST, supra note 423, filter state as Or.
426
STATISTICAL TABLES, supra note 371.
427
Id.
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percent. 428 Again, these are the minimum possible error rates during these time periods; the
actual error rate is unknowable but almost certainly higher.
There is, unfortunately, no more accurate proxy for the number of innocent people
erroneously sentenced to death, and even the justices of the U.S. Supreme Court use these
numbers as a shorthand for talking about innocence. How they interpret the numbers, however, is
usually a question of what policy point they are making.
For example, in Baze v. Rees, the Court debated the merits of the death penalty beyond
the immediate question of whether lethal injection is a constitutional method of execution.
Justice John Paul Stevens asserted that the error rate is unacceptably high: “Given the real risk of
error in this class of cases, the irrevocable nature of the consequences is of decisive importance
to me. Whether or not any innocent defendants have actually been executed, abundant evidence
accumulated in recent years has resulted in the exoneration of an unacceptable number of
defendants found guilty of capital offenses.” 429
Justice Scalia, on the other hand, viewed the same problem as endemic to the criminal
justice system generally, from which capital punishment cannot be separated: “There is a risk
that an innocent person might be convicted and sentenced to death — though not a risk that
Justice Stevens can quantify, because he lacks a single example of a person executed for a crime
he did not commit in the current American system. His analysis of this risk is thus a series of
sweeping condemnations that, if taken seriously, would prevent any punishment under any
criminal justice system. . . . The same could be said of any criminal penalty, including life

428

The list of exonerated death row inmates includes people sentenced as long ago as 1977 and
as recently as 2002, which makes the time frame between 1977 and 2013 an appropriate measure
of the space of time during which these innocent people were convicted. The list is meant to
include all exonerations current through the present day.
429
%D]HY5HHV86í86 (2008) (Stevens, J., concurring).
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without parole; there is no proof that in this regard the death penalty is distinctive.” 430

430

Id. at 92.
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VII.

GUBERNATORIAL CLEMENCY AUTHORITY

A. The Legal Foundation of the Oregon Governor’s Clemency Authority
Oregon’s governor enjoys the constitutional authority to (on behalf the state) forgive
people of their crimes, or to reduce the legislatively created and/or judicially imposed
consequences of those crimes. This power is generally referred to as “clemency” and it applies
broadly to any act of leniency by the executive 431 toward people who have committed crimes. In
Oregon’s constitutional scheme, the authority to grant clemency was intended to serve as a check
on the power of judiciary and the legislature. 432
The governor’s clemency powers flow from Article V, Section 14 of the Oregon
Constitution, which reads in relevant part:
Section 14. Reprieves, commutations and pardons; remission of fines and
forfeitures. He shall have power to grant reprieves, commutations, and pardons,
after conviction, for all offences [sic] except treason, subject to such regulations
as may be provided by law. Upon conviction for treason he shall have power to
suspend the execution of the sentence until the case shall be reported to the
Legislative Assembly, at its next meeting, when the Legislative Assembly shall
either grant a pardon, commute the sentence, direct the execution of the sentence,
or grant a farther [sic] reprieve.—
He shall have power to remit fines, and forfeitures, under such regulations as may
be prescribed by law; and shall report to the Legislative Assembly at its next
meeting each case of reprieve, commutation, or pardon granted, and the reasons
for granting the same; and also the names of all persons in whose favor remission
of fines, and forfeitures shall have been made, and the several amounts remitted[.]

431

Frequently Asked Questions Concerning Executive Clemency, U.S. DEPT. OF JUSTICE,
https://www.justice.gov/pardon/frequently-asked-questions-concerning-executive-clemency
[hereinafter Executive Clemency FAQs]
432
Haugen v. Kitzhaber, 353 Or. 715, 742–43, 306 P.3d 592, 608 (2013) (en banc).
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B. Three Kinds of Clemency Authorized by the Oregon Constitution
The Oregon Constitution explicitly identifies three types of clemency actions the
governor may take: pardons, reprieves, and commutations. 433 A pardon represents full
forgiveness by the state of the convicted person for his or her crime. It absolves the convicted
person of all of the legal consequences of his or her crimes, and “wipes the slate clean” by
nullifying the very existence of the conviction. 434 A commutation replaces the original sentence
with a lesser one (for example, for reducing the number of years of incarceration the convicted
person must serve). 435 A reprieve provides a temporary hiatus in the execution of a criminal
sentence; it does not eliminate or reduce any portion of a sentence or its consequences, it merely
places the sentence on hold for the length of the reprieve. 436 Acts of clemency are not tied to
findings of factual or legal innocence, nor do they imply innocence. Rather, they are
discretionary acts a governor can take or not take at his or her sole discretion. 437
C. The Scope of a Governor’s Clemency Authority Is Virtually Unlimited
Article V, Section 14 of the Oregon Constitution states that the governor’s clemency
powers are “subject to such regulations as may be provided by law.” It is an open question
whether those “regulations” may limit the scope of the governor’s clemency authority. But this
question is merely academic: the regulations that have been enacted by the Oregon Legislature
are procedural; they do not limit clemency authority substantively. Oregon’s statutes provide a
process for applying for clemency and require the governor to report to the Legislature all

433

OR CONST. art. V § 14; see also Executive Clemency FAQs, supra note 431.
Ex parte Wells, 59 U.S. 307, 310 (1855).
435
Biddle v. Perovich, 274 U.S. 480, 486–87 (1927).
436
Haugen, 306 P.3d at 598.
437
Executive Clemency FAQs, supra note 431.
434
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pardons, commutations, and reprieves. 438 Otherwise, the law allows the governor to apply “such
conditions and such restrictions and limitations as [she] thinks proper” to reprieves, pardons, or
commutations. 439
Against this backdrop, Oregon’s courts have sought to clarify what the governor can and
cannot do with her clemency power. The consistent answer has been: the clemency power is
practically unlimited.
In Eacret v. Holmes in 1958, the Court upheld Governor Robert Holmes’s commutations
of multiple death sentences because “it is not within judicial competency to control, interfere
with, or even to advise the Governor when exercising his power to grant reprieves,
commutations, and pardons. The principle of the separation of powers written in to the
constitution by Article III, § 1 forbids it.” 440 The Court noted that the constitution allows the
clemency power to be “subject to such regulations as may be provided by law” — substantive
regulations that did not exist then and do not exist now. 441 Absent such limits, the governor’s
clemency power is “unlimited” and “his [or her] discretion cannot be controlled by judicial
decision,” the Court held. 442
The Oregon Supreme Court recently relied on Eacret in affirming the breadth of the
governor’s clemency authority. In Haugen v. Kitzhaber, the Court held that “the executive power
to grant clemency flows from the constitution and is one of the governor’s only checks on
another branch of government. As part of the system of checks and balances, the governor’s
clemency power is far from private: It is an important part of the constitutional scheme

438

OR. REV. STAT. § 144.660 (2016).
OR. REV. STAT. § 144.649 (2016).
440
215 Or. 121, 125–26, 333 P.2d 741, 743 (1958) (en banc).
441
OR. REV. STAT. § 144.660.
442
Eacret, 333 P.2d at 744.
439
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envisioned by the framers.” 443 The primary check on the clemency power, the Court noted, is the
electorate’s ability to vote a governor out of office. 444
When a governor has granted clemency in death cases, the most common mechanism has
been a commutation that replaces a death sentence with life in prison without parole. Most
recently, former Illinois Governor George Ryan commuted the death sentences of 160 inmates in
2003, 445 and former Maryland Governor Martin O’Malley commuted the capital sentences of
four inmates in 2015. 446 In both states, prisoners previously on death row were given life
sentences without eligibility for parole. 447 Two Oregon governors have done the same, and
Governor John Kitzhaber issued a reprieve for the duration of his term in office. 448
D. Arguments that a Governor’s Clemency Power Is Limited in Death Cases Have
Been Rejected or Would Very Likely Be Rejected
Executive clemency is a broad constitutional power with few constraints. Proponents of
the death penalty have argued that limitations on a governor’s clemency power would create
unintended consequences if the governor used that power to commute sentences of death-row
inmates to “true life” (i.e., life without the possibility of parole). Specifically, death penalty
proponents refer to two limitations on the governor’s clemency power. First, they argue that a
governor cannot grant clemency on his or her own initiative; clemency, they say, must be
requested and accepted by the recipient. Second, they contend that a commutation of death to

443

Haugen v. Kitzhaber, 353 Or. 715, 742–43, 306 P.3d 592, 608 (2013) (en banc).
Id.
445
See People ex rel. Madigan v. Snyder, 804 N.E.2d 546, 550 (Ill. 2004); Associated Press, Text
of Gov. George Ryan’s Speech Announcing His Commutation of All of Illinois’ Death Sentences,
SFGATE (Jan. 11, 2003, 3:55 PM), http://www.sfgate.com/nation/article/Text-of-Gov-GeorgeRyan-s-speech-announcing-his-2680319.php.
446
GOV. OF MD., EXECUTIVE ORDERS 01.01.2015.03 – 01.01.2015.06 (2015).
447
Id.; Madigan, 804 N.E.2d at 551.
448
Haugen, 306 P.3d at 594.
444
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true life is not possible for death row inmates whose crimes were committed at a time before true
life was an available sentence. As a result, they say, if death sentences are commuted, death-row
inmates will be eligible for parole and release. Addressing both arguments in turn, this section
will explain why both arguments are without merit.
1. An Inmate’s Objection to an Act of Clemency Does Not Restrict the
Governor’s Power to Grant Relief
In 2011, Governor John Kitzhaber issued a reprieve to all death row inmates, including
Gary Haugen, who had given up trying to fight his capital sentence and thereby made himself
eligible for execution as a “volunteer.” 449 Mr. Haugen had not sought a reprieve; he challenged
the reprieve in court, relying on state and federal cases that appeared to require an inmate’s
“acceptance” of an act of clemency in order for it be effective. 450 The Oregon Supreme Court
rejected this argument. 451 The Court held:
The Oregon Constitution does not provide the recipient of a Governor’s act of
clemency with a corresponding individual right to reject that clemency. In fact, in
describing the Governor’s power to grant pardons, commutations, and reprieves,
the constitutional text does not refer to the recipient of the grant of clemency at all
. . . . The constitution does not provide the recipient of an act of clemency with a
. . . means of regulating the Governor’s power, whether through a requirement of
acceptance or some other means. 452

449

Id. at 593–94 (“After this court affirmed Haugen’s conviction and sentence, he decided not to
pursue any further appeals. Following two death warrant hearings, the trial court set an execution
date of December 6, 2011. Before that date, Governor Kitzhaber issued a reprieve . . . . In
response, Haugen sent a letter to Governor Kitzhaber purporting to reject the reprieve. . . .
Haugen then alleged that the Governor’s action was beyond his constitutional authority because
the reprieve did not last for a definite period of time, was not granted based on Haugen’s
particular circumstances, and suspended the operation of laws based on the Governor’s moral
opposition to those laws. Haugen also argued that the reprieve was ineffective because a reprieve
must be accepted to be effective. The Governor responded that the reprieve was properly granted
under Article V, section 14, and was effective regardless of Haugen’s purported rejection of it.”).
450
Id.
451
Id.
452
Id. at 599–600.
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The Court acknowledged that early decisions in American law appeared to require some
form of “acceptance” by the recipient. 453 Federal courts discarded that view in the early twentieth
century. According to the Court’s ruling, the Oregon Constitution established that an act of
clemency is not a “private” act that can be rejected by an individual; 454 rather, it is an act that
“flows from the [C]onstitution” and is performed in the interest of the public welfare. 455 Thus,
the Court explained:
We conclude that the Governor’s reprieve of Haugen’s death sentence is valid and
effective, regardless of Haugen’s acceptance of that reprieve. We agree with Justice
Holmes’ comment in Biddle that the Governor’s power to grant the reprieve that he
did here is ‘part of the Constitutional scheme. When (clemency is) granted it is the
determination of the ultimate authority that the public welfare will be better served
by inflicting less than what the judgment fixed. Just as the original punishment
would be imposed without regard to the prisoner’s consent and in the teeth of his
will, whether he liked it or not, the public welfare, not his consent, determines what
shall be done.’ 456
Accordingly, it is now settled that a governor may grant clemency on his or her own
initiative.
2. The Ex Post Facto Clauses of the Oregon Constitution and the Federal
Constitution Do Not Limit a Governor’s Authority to Commute a
Person’s Sentence
It has been argued by some that a governor may not commute a condemnee’s sentence to
life imprisonment without possibility of parole if a true life sentence did not exist under Oregon
law at the time the condemnee committed his crime. According to this position — which this

453

Id. at 604–05 (citing United States v. Wilson, 32 U.S. 150 (1833), Burdick v. United States,
236 U.S. 79 (1915)).
454
Id. at 608–09 (citing Eacret v. Holmes, 215 Or. 121, 333 P.2d 741 (1958), Biddle v. Perovich,
274 U.S. 480 (1927)).
455
Id.
456
Id. at 609 (quoting Biddle, 274 U.S. at 486).
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memorandum will call the “Ex Post Facto Argument” — six Oregon death row inmates are
ineligible for a commutation of their sentences from death to true life because Oregon had not
yet authorized a “life without possibility of parole” sentence at the time of their offenses. The
harshest available alternative to a death sentence for these defendants, then, would be a
commutation to “life with the possibility of parole.” 457 According to Clatsop County District
Attorney Joshua Marquis (one proponent of this position), a commutation of these inmates’
sentences would allow a grant of parole — causing murderers to be freed from prison. 458
The Ex Post Facto Argument lacks merit for two reasons. First, the ex post facto clause
restricts only judicial sentencings, not grants of executive clemency. 459 Second, a governor can
attach conditions to a clemency grant, including the condition that the recipient never be eligible
for parole, regardless of what state sentencing laws provided at the time of the offense. Indeed, a
governor may even revoke a grant of clemency if a commuted person violates this condition by
seeking parole.

457

Steve Duin, Time and Justice at Odds on Oregon’s Death Row, OREGONIAN (Feb. 24, 2015,
5:30 PM),
http://www.oregonlive.com/news/oregonian/steve_duin/index.ssf/2015/02/steve_duin_time_and
_justice_at.html.
458
Id.; Aimee Green, Will Kitzhaber Empty Death Row? Oregonians Anxiously Wait as
Governor’s Resignation Looms, OREGONIAN (Feb. 16, 2015, 4:39 PM),
http://www.oregonlive.com/politics/index.ssf/2015/02/will_kitzhaber_empty_death_row.html
(“Marquis said he doesn’t think many people realize that if Kitzhaber took action, seven of the
people on death row wouldn’t necessarily be confined to prison for life. Because they committed
their killings before July 1990, the state’s parole board could cut short their life sentences and
release them after 30 years.”).
459
An act of clemency is considered by courts to be the literal opposite of a new sentence. See,
e.g., Haugen, 306 P.3d at 610 (holding that the Eighth Amendment’s prohibition on cruel and
unusual punishment cannot apply to an act of clemency: “As Haugen himself argues, however, a
reprieve is the temporary suspension of a criminal sentence, not the imposition of a criminal
sentence. It is contrary to the very definition of a reprieve to classify it as punishment. Moreover,
it makes little sense to require a penological justification for the suspension of a criminal
sentence, and Haugen cites no authority for imposing (a proportionality) requirement.”)
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a. Because Grants of Clemency Are Wholly Executive Acts, the Ex
Post Facto Clause Does Not Apply
The Oregon and U.S. Constitutions contain nearly identical clauses barring ex post facto
laws. “Generally speaking, ex post facto laws punish acts that were legal at the time they
occurred, increase the punishment for criminal acts, or deprive the defendant of a defense for
those acts.” 460 The U.S. Constitution provides: “No . . . ex post facto Law shall be passed.” The
Oregon Constitution, somewhat more emphatically, states: “No ex-post facto law . . . shall ever
be passed[.]” The text and context of both clauses indicate their purpose as a limitation on the
legislative branches of federal and state government, respectively. Both clauses refer to the
“pass[age]” of “laws.” And both clauses exist in sections of their respective constitutions that
describe limitations on legislative action: the federal clause appears in Article I, which is about
Congress; and the state clause appears in Article I, section 21, which is a list of constraints on the
Legislature. For these reasons, courts have held that “[t]he constitutional prohibition against ex
post facto laws . . . is directed to the legislative branch of government rather than to the other
branches.” 461 Accordingly, a prohibited ex post facto law is “a statute which punishes as a crime
an act previously committed, which was innocent when done; [or] which makes more
burdensome the punishment for a crime, after its commission[.]” 462
The Ex Post Facto Argument begins from the premise that death row inmates cannot be
subjected to a sentence that did not exist at the time of their crime. Because “true life” (i.e., life
without the possibility of parole) was not a sentence available at the time that six Oregon death-

460

State v. Wille, 317 Or. 487, 501–02, 858 P.2d 128, 137 (1993) (en banc) (quoting State v.
Gallant, 307 Or. 152, 155, 764 P.2d 920, 921 (1988) (en banc)).
461
Prater v. U.S. Parole Comm’n, 802 F.2d 948, 951 (7th Cir. 1986).
462
Collins v. Youngblood, 497 U.S. 37, 42 (1990) (emphasis added) (citation omitted).
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row inmates committed their crimes, 463 the Ex Post Facto Argument posits that these inmates’
sentences can be reduced only to life with the possibility of parole, making them eligible for
release after serving 30 years. As authority for this position, proponents cite State v. Wille, in
which the Oregon Supreme Court held that applying the statute creating the true life sentence to
someone who committed their offense before the sentence was available violates the
constitutional prohibition on ex post facto laws. 464
The Ex Post Facto Argument contends that executive commutations are subject to the
same restriction: if the legislature cannot subject any of the six condemnees to a true life
sentence, then neither can a governor by an act of clemency. This argument lacks merit. 465 The
two actions — sentencing and clemency — are distinct, though they have similar effects. In
either cases, a prisoner receives a new sentence that replaces the original punishment for the
same crime. However, acts of clemency are not bound by the same rules that restrict sentences
issued by courts. 466

463

Prior to 1989, Oregon required a possibility of parole to be included in any life sentence. In
1989, the Oregon Legislature amended the statute to allow “life without parole” as an available
alternative to the death penalty in cases of aggravated murder. See OR. REV. STAT. § 163.105.
464
858 P.2d at 139.
465
A highly analogous argument has already failed elsewhere. In Lomax v. Warden, the Court of
Special Appeals of Maryland held that the governor’s refusal to allow parole for some inmates
who had been sentenced to life did not create an ex post facto law, in spite of his decision having
a retroactive effect of lengthening some sentences. 707 A.2d 395, 405 (Md. 1998) (“Neither the
Governor nor any executive agency promulgated a rule or regulation in response to this
pronouncement. The Governor merely stated how he intended to execute his statutory right to
approve or disapprove parole for inmates sentenced to life imprisonment.”).
466
See, e.g., Ex parte Wells, 59 U.S. 307, 310 (1855) (holding that the president may create a
new sentence, sua sponte, to replace a death sentence); Schick v. Reed, 419 U.S. 256 (1974)
(holding that the president may commute a death sentence to life without parole even where
statutes do not provide for that as an allowable sentence); Green v. Teets, 244 F.2d 401 (9th Cir.
1957) (holding that a governor may a commute a death sentence to life without parole, in spite of
state statutes requiring parole eligibility); Bishop v. United States, 223 F.2d 582 (D.C. Cir. 1955)
(holding that a commuted sentence may allow a parole board to restart the clock on parole
eligibility and discount 15 years of time served); Hagelberger v. United States, 445 F.2d 279 (5th
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Where courts have addressed the Ex Post Facto Argument directly, they have rejected
it. 467 In Patrick v. Frost, the New York Supreme Court held:
There is no merit in the contention that the punishment of life imprisonment was
ex post facto. If the power to commute existed at all at the time of the commission
of the crime, then the punishment for murder in the first degree as prescribed by
law was not only death as prescribed by statute, but such punishment as might be
meted out by the power of commutation as expressed in the Constitution. The
punishment as thus changed is as much a punishment prescribed by law as the
punishment ordained by statute. 468
Further, the Patrick court held that: “an act plainly mitigating the punishment of an offense is not
ex post facto; on the contrary, it is an act of clemency.” 469
These cases are consistent with ex post facto doctrine generally, for several reasons. First,
as previously mentioned, the ex post facto clause limits only legislative actions; it does not apply
to acts of executive clemency. 470 Where the ex post facto clause does limit executive and judicial
functions, this is only because those branches are implementing a prohibited statute enacted by
the legislature. 471 Second, these cases are consistent with the separation of powers. Both the

Cir. 1971) (holding that a commuted sentence need not incorporate time already served on the
original sentence).
467
See, e.g., Stanley v. State, 490 S.W.2d 828 (Tex. 1972) (holding that the governor’s
commutation of death sentences to life without parole did not violate the ex post facto clause, in
spite of the commutations being issued after the death penalty was ruled unconstitutional in
Furman v. Georgia).
468
People ex rel. Patrick v. Frost, 133 A.D. 179, 184–85 (N.Y. App. Div. 1909) (holding that a
governor’s commutation of a death sentence to life without parole did not constitute an ex post
facto law, in spite of a statute that required criminal sentences to be “the same kind and degree”
as the crime itself, which made death the only available sentence for murder).
469
Id. (citing Commonwealth v. Wyman, 66 Mass. 237 (1853)).
470
Prater v. U.S. Parole Com’n, 802 F.2d 948, 951–52 (7th Cir. 1986) (holding that “The
constitutional prohibition against ex post facto laws . . . is directed to the legislative branch of
government rather than to the other branches. This is apparent not only from the (identical)
wording and placement of the two ex post facto clauses (one directed at Congress, the other
against state legislatures) in Article I, which deals with the legislative power, but also from
history”) (construed in Lomax v. Warden, Md. Corr. Training Ctr., 707 A.2d 395 (Md. 1998)).
471
See, e.g., State v. Wille, 317 Or. 487, 501–02, 858 P.2d 128, 137 (1993) (en banc) (holding
that the prosecution cannot seek, and the judiciary cannot impose, a sentence of “life without
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federal and Oregon constitutions provide a separation between executive and legislative
authority, particularly in regard to the clemency authority. 472 Clemency authority is a check on
the power of the legislature and judiciary to prosecute and sentence criminal defendants. 473 It is
an “emergency valve” on the criminal justice system whose importance was understood at the
nation’s founding: “The criminal code of every country partakes so much of necessary severity,
that without an easy access to exceptions in favor of unfortunate guilt, justice would wear a
countenance too sanguinary and cruel.” 474
The Oregon Legislature does have the authority to restrict the clemency power to some
degree, but all such applied restrictions have always been procedural in nature. 475 As a
consequence, Oregon courts have held that the governor’s clemency authority is unfettered by
any existing law. 476 Courts across the country have decided similarly. In Green v. Teets, the

parole” where doing so would apply the law retroactively); United States v. Ellen, 961 F.2d 462,
465–66 (4th Cir. 1992) (holding that the ex post facto clause cannot apply to agency decisions or
policies that are merely interpretive). Specifically, ex post facto provisions apply only to
criminal laws. State ex rel. Stadter v. Patterson, 197 Or. 1, 18, 251 P.2d 123, 131 (1952)
(“Though retroactive, [the law] needs no citation of authorities to show that it is not ex post
facto. The provisions relative to ex post facto laws apply only to criminal statutes.”) Given that
Oregon courts do not view acts of clemency as acts of sentencing or other penological purpose,
Haugen v. Kitzhaber, 353 Or. 715, 745, 306 P.3d 592, 610 (2013) (en banc), they likely fall
outside the purview of the ex post facto clause under Stadter, even if one were to argue an act of
clemency required the enforcement of some Oregon law.
472
Oregon’s constitutional history shows that the framers considered additional checks on the
clemency power but ultimately decided against it. Haugen, 306 P.3d at 601 (quoting Claudia
Burton, A Legislative History of the Oregon Constitution of 1857 – Part II (Frame of
Government: Articles III-VII), 39 WILLAMETTE L. REV. 245, 365 (2003)).
473
Id.
474
THE FEDERALIST NO. 74 (Alexander Hamilton).
475
Haugen, 306 P.3d at 600 n.7 (noting that the statutes regulating the clemency authority
actually defer to the governor’s judgment in exercising that authority).
476
The Oregon and U.S. Constitutions differ on this point. The federal constitution does not
allow for any legislative control over the clemency power. See, e.g., Schick v. Reed, 419 U.S.
256, 266–67 (1974) (“[T]he (clemency) power flows from the Constitution alone, not from any
legislative enactments, and it cannot be modified, abridged, or diminished by the Congress. . . .
We therefore hold that the pardoning power is an enumerated power of the Constitution and that
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Ninth Circuit Court of Appeals (applying California law) held that an act of clemency bore no
relation to sentencing laws — it was an independent act that did not infringe on the California
Legislature’s role in establishing penalties for crimes. 477
Because the clemency authority is an enumerated power exercised wholly by the
executive, courts have been reluctant to review most acts of clemency and have been highly
deferential when they do. As the Oregon Supreme Court held in Eacret, “it is not within judicial
competency to control, interfere with, or even to advise the Governor when exercising his power
to grant reprieves, commutations, and pardons. The principle of the separation of powers written
into the constitution by Article III, § 1 forbids it.” 478 The Oregon Legislature’s decision to not

its limitations, if any, must be found in the Constitution itself.”). The Schick court and others
have interpreted substantive legislative control as a violation of the separation of powers, which
is provided in both the Oregon and federal constitutions. See U.S. CONST. arts. I, II, III; Myers v.
United States, 272 U.S. 52 (1926) (Brandeis, J., dissenting) (“The doctrine of the separation of
powers was adopted . . . not to promote efficiency but to preclude the exercise of arbitrary
power. The purpose was not to avoid friction, but, by means of the inevitable friction incident to
the distribution of the governmental powers among three departments, to save the people from
autocracy.”); OR. CONST. art. III, §1. The Oregon Legislature has never attempted to exercise
substantive control over the governor’s clemency authority, so it is impossible to say exactly
how the Schick doctrine would apply in an Oregon court. However, the directive from both state
and federal courts has been – for slightly differing reasons – that the clemency power is
unfettered by legislative control. See also Memorandum from Steven R. Powers, Deputy Legal
Counsel, Office of Gov. John Kitzhaber to Curtis Robinhold, Chief of Staff, Office of Gov. John
Kitzhaber (Apr. 18, 2011) (on file with the Office of Governor Kate Brown) (“[The Department
of Justice’s] preliminary advice is that the clause – “subject to such regulations as may be
provided by law” – cannot be interpreted in a way that prohibits you from exercising your
constitutional authority to grant a reprieve, commutation or pardon. That is . . . the legislature
cannot enact a statutory framework that undermines or effectively negates the broad clemency
powers provided to the Governor by the state constitution.”).
477
Green v. Teets, 244 F.2d 401, 403 (9th Cir. 1957). See also Ex parte Collie, 240 P.2d 275,
276 (Cal. 1952) (“In the absence of a clear expression of such intent, the statutory provisions
should not be considered as an attempt to interfere with the governor’s power . . . . A
commutation is in the nature of a favor which may be withheld entirely or granted upon such
reasonable conditions, restrictions, and limitations as the governor may think proper.”)
478
Eacret v. Holmes, 215 Or. 121, 125–26, 333 P.2d 741, 743 (1958) (emphasis added).
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enact substantive restrictions on the clemency authority 479 — even if it could — has led the court
to hold that the governor’s clemency power is unfettered by the legislature and is therefore
essentially “unlimited.” 480
b. A Governor May Make a Grant of Clemency Conditional on a
Convicted Person’s Ineligibility for Parole
The clemency power includes the authority to place conditions or qualifications on grants
of clemency. 481 These conditions need not conform to other sources of law (such as sentencing
statutes). In fact, courts have held from early in American history482 that presidents and
governors may effectively invent a “new” punishment via commutation, 483 so long as it is
“lesser” than the original sentence and does not facially violate the constitution. 484 The
conditions that a governor may impose in granting clemency are limited only in that they must
not be “illegal, immoral, or impossible of performance, and to enforce them [may] not deprive
the [inmate] of any legal right.” 485
In cases where a death sentence is commuted to a true life sentence, the ineligibility for
parole is viewed as an appropriate, executively-imposed condition of the new life sentence. 486

479

OR. REV. STAT. § 144.660 (2016).
Eacret, 333 P.2d at 744.
481
Schick, 419 U.S. at 265.
482
In Schick, the U.S. Supreme Court noted that the practice of attaching extra-statutory
conditions to commuted sentences dated back to the British monarchy. “It was common for a
pardon or commutation to be granted on condition that the felon be transported to another place,
and indeed our own Colonies were the recipients of numerous subjects of ‘banishment.’ This
practice was never questioned despite the fact that British subjects generally could not be forced
to leave the realm without an Act of Parliament and banishment was rarely authorized as a
punishment for crime.” Id. at 261.
483
Ex parte Wells, 59 U.S. 307, 309–14 (1855).
484
Biddle v. Perovich, 274 U.S. 480, 487 (1927).
485
Ex parte Houghton, 49 Or. 232, 234, 89 P. 801, 802 (1907).
486
See, e.g., Schick, 419 U.S. 267–68; Hagelberger v. United States, 445 F.2d 279, 280–81 (5th
Cir. 1971) (construing Bishop, infra); Green v. Teets, 244 F.2d 401, 403 (9th Cir. 1957); Bishop
480
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The U.S. Supreme Court approved of this construction in Schick v. Reed, and held that such a
commutation is lawful even when “life without parole” does not exist as a sentencing option
under the relevant statutory regime. 487 In Schick, a military officer had been sentenced to death
but received a commutation from President Dwight Eisenhower to life without possibility of
parole. 488 The relevant military code did not allow for a judicial sentence of life without the
possibility of parole, but Schick nevertheless upheld the commutation as a valid exercise of the
President’s commutation authority: 489 “The pardoning power was intended to include the power
to commute sentences on conditions which do not in themselves offend the Constitution, but
which are not specifically provided for by statute.” 490
Accordingly, under the authority of Schick, commutation of a death sentence to a true-life
sentence is permissible on the theory that eliminating the option of parole is a permissible
condition of reducing the sentence.
c. A Conditional Commutation May Be Revoked at the Will of the
Governor if the Recipient Violates a Condition
Not only may a commutation be issued with conditions attached, but where prospective
conditions are present, a commutation may be revoked if those conditions are violated. Courts
have held that a governor may decide when and how to revoke a commuted sentence. In the
scenario contemplated above — a death sentence commuted to life without parole — the
condition is ineligibility for parole. A further safeguard against mistaken parole exists: the

v. United States, 223 F.2d 582, 587–88 (D.C. Cir. 1955); People ex rel. Madigan v. Snyder, 804
N.E.2d 546, 550 (Ill. 2004) (holding that a commutation of the death penalty to life without
parole was allowable even when issued prior to the initial sentencing by a judge).
487
Schick, 419 U.S.at 264–65.
488
Id. at 380–81.
489
Id. at 382–84.
490
Id. at 384.
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commutation itself could be revoked if an inmate pursued parole notwithstanding this
ineligibility. This would eliminate any risk that the Parole Board would mistakenly grant parole
to an ineligible commutee.
Oregon’s courts have long recognized the revocability of a pardon or commutation. In Ex
parte Houghton, the Oregon Supreme Court held that “the pardoning power may attach to it any
condition precedent or subsequent that is not illegal, immoral, or impossible of performance; and
[the prisoner] will be bound to a compliance with the conditions imposed, and has no right to
contend that the pardon is absolute.” 491 Further, the Houghton Court held that the governor may
“summarily determine whether the conditions have been complied with, and, if he finds they
have not, may revoke the pardon.” 492
The Oregon Supreme Court has never retreated from this holding. In 1926, it expanded
Houghton and held that the governor also had the authority to revoke a reprieve. 493 The Court
has continued to rely on Houghton as relevant precedent through the present day, and used it to
draw important distinctions in Haugen v. Kitzhaber. 494 Oregon is also not alone on this point of
the law. Other state and federal courts have confirmed the revocability of conditional
commutations. 495

491

Ex parte Houghton, 49 Or. 232, 234, 89 P. 801, 801 (1907).
Id. at 802; Letter from David Hicks, Deputy Chief Counsel, Or. Dep’t of Justice, to David
Reese, Gen. Counsel, Office of the Governor (Jun. 25, 2007) (on file with the Office of Governor
Kate Brown).
493
Ex parte Dormitzer, 119 Or. 336, 340, 249 P. 639, 640 (1926).
494
Haugen v. Kitzhaber, 353 Or. 715, 738–39, 306 P.3d 592, 606 (2013) (en banc).
495
See, e.g., Kelch v. Dir., Nev. Dep’t of Prisons, 10 F.3d 684, 687 (9th Cir. 1993) (holding that
the constitutional power to issue a pardon creates an executive function that carries with it the
authority to reconsider the decision); Makowski v. Governor, 852 N.W.2d 61, 74 (Mich. 2014)
(“When a Governor has granted a conditional commutation, if the conditions are not fulfilled, the
Governor may revoke the commutation.”); Ex parte Costello, 157 P.2d 713 (Wash. 1945) (cited
by Application of Fredericks, 211 Or. 312, 321–22, 315 P.2d 1010, 1014 (1957)).
492
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Furthermore, even if a commutation of death to true life did constitute an impermissible
ex post facto law (which, as explained above, it does not), a governor could grant the
commutation on the condition that the defendant waive a challenge to the commuted true life
sentence, including a challenge based on the ex post facto clauses of the federal and state
constitutions. The Oregon Supreme Court has held that defendants can waive protection of the ex
post facto clause. 496 Accordingly, granting a conditional commutation would eliminate any
possibility that death-row inmates could someday be released.

*

*

*

*

*

The commutation of a sentence flows directly from the enumerated powers of the
executive, which are largely outside the purview of judicial review or legislative constraint. The
authority to commute a sentence carries with it the power to attach conditions, including
ineligibility for parole. Moreover, a governor may revoke a commutation entirely if a recipient
were to seek parole despite being ineligible.
Thus, an argument that ex post facto restrictions would inhibit the governor’s ability to
commute death sentences is erroneous. The ex post facto clause governs acts of sentencing that
arise from laws passed by the legislature. The act of clemency flows directly from the authority
of the governor and bears no relation to the statutes or codes that govern routine acts of
sentencing by judges and juries. Further, ineligibility for parole is, in this context, a condition of
a commutation, not a new sentence. If the condition were ever violated — i.e. a parole board
granting parole to a commuted death row inmate — the governor would be well within her

496

State v. McDonnell, 329 Or. 375, 389, 987 P.2d 486, 494 (1999).
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authority to revoke the commutation and reinstate the death sentence. There is, as a consequence,
no discernible scenario in which a capital sentence commuted to true life would allow any
prisoner to be released on parole at any time. And as Haugen teaches, such a commutation may
be imposed on these terms even over the objection of the recipient.

Page 96 of 98
Capital Punishment in Oregon: A Forum on the Death Penalty

Part 4: 2–100

Chapter 2—Report to Governor Kate Brown on Capital Punishment in Oregon

APPENDIX A 497

Name

Age

Years
on
Death
Row

Isaac Creed Agee
Gregory Allen Bowen
Jason Van Brumwell
Jesse Caleb Compton

39
62
40
39

David Lee Cox
Clinton Wendell Cunningham
Michael Andre Davis

51
48
60

16 White
24 White
11 Black

Randy Lee Guzek
Conan Wayne Hale

47
40

28 White
18 White

Gary Dwayne Haugen
Michael James Hayward
Jesse Lee Johnson
Martin Allen Johnson
Robert Paul Langley
Christian Michael Longo

54
41
55
59
56
42

9
20
12
15
27
13

Ernest Noland Lotches
Angela Darlene McAnulty

61
47

23 Native American
5 White

Michael Martin McDonnell

64

28 White

Marco Antonio Montez
Billy Lee Oatney
Horacio Alberto Reyes
Camarena

54
54
61

28 Hispanic
18 White
19 Hispanic

497

5
13
9
18

Race
White
White
White
White

White
White
Black
White
White
White

Oregon Death Row, supra note 53; OFFENDER SEARCH, supra note 49.
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Dayton LeRoy Rogers

62

28 White

Eric Walter Running

65

16 White

Ricardo Serrano

41

David Lynn Simonsen

48

27 White

Jeffrey Dana Sparks
David Ray Taylor
Karl Anthony Terry
Matthew Dwight Thompson
Jeffrey Dale Tiner
Joshua Abraham Turnidge

60
60
42
45
58
40

17
2
21
20
16
5

Bruce Aldon Turnidge

65

5 White

Mike Spencer Washington
Jeffrey Ray Williams

43
55

6 Black
27 White

6 Hispanic

White
White
White
White
White
White
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Oregon State Bar Bulletin — MAY 2002

Parting Thoughts
A Just Punishment
By Josh Marquis
William Long is properly disturbed by the horror of the murders committed by Dayton Rogers that have resulted in two juries
sending him to Oregon's death row (OSB Bulletin, 'A Time to Kill?', April 2002). Yet Long seems to think the other 25 men on our
state's death row 'are ghastly but not nearly as cruel' as Rogers.
Just how horrific do child murderers and serial killers have to be to measure up to Long's standards? Take just the three Oregon
inmates featured in the notorious $20 million Benetton ad campaign of 2000: Cesar Barone, misogynist and serial killer; Conan
Hale, who slowly killed three young teenagers; and Jesse Compton, who tortured his girlfriend's tiny daughter in ways too horrible
to describe. These killers represent exactly what Oregonians intended when they voted overwhelmingly in 1984 (in what Long
terms 'an astonishing margin') to reinstate the penalty voters had abolished 20 years earlier.
One need not practice criminal law to recognize that even in a crime as bad as murder, these are particularly horrific and are
denominated as aggravated murder under Oregon law.
Having both defended and prosecuted capital murders, I see the need for skilled counsel on both sides of a capital murder case.
In Oregon an indigent charged with a crime carrying the possibility of a death sentence will be appointed high quality counsel who
will have every tool money can buy. Long, and other death penalty opponents (like the Oregon Criminal Defense Lawyers
Association that published Long's book) claim the death penalty is 'fatally flawed.' The new mantra of abolitionists, who seem to
eschew the legitimate moral argument that the state simply shouldn't kill people, is that even if one supports the concept of
capital punishment, it is fatally flawed because it is inherently racist, there is a high risk of innocents ending up on death row, and
the indigents charged with capital murder get cheap and poor representation.
The problem for foes of Oregon's death penalty is that none of the three scenarios applies in our state. Only one of 26 death row
inmates is African-American. No one on death row has raised a credible claim of actual innocence. And Oregon spends more on
indigent capital defense than almost any other state in the country.
Long seems to imply that the long drawn-out appellate process that combs through capital convictions over and over to find any
legal flaw is evidence that Oregonians are undecided about the death penalty. Not according to polls conducted by the Oregonian
and more significantly by the 'Life for Life' campaign that has tried unsuccessfully to get abolition of capital punishment on the
ballot twice since 2000. That campaign, which sought to replace capital punishment with a mandatory life sentence without
possibility of parole in every aggravated murder conviction, called off their 2002 effort on the last day of February citing the
atmosphere created by the events of the last year. This group, which had collected more money than any other initiative
campaign, had a stellar list of supporters that included the current and former governors of Oregon and a who's who of Oregon
journalism, politics and the arts. Yet they recognized that the same Oregonians who elected John Kitzhaber and Ron Wyden - the
same voters who approved medical marijuana and assisted suicide and abolished civil forfeiture - have repeatedly affirmed their
support for the death penalty for the worst of the worst.
Long seems to imply that Oregon's Supreme Court was incapable of juggling the legal challenge to Measure 11 (which had
nothing to do with capital punishment) and the handful of capital cases that are before the court. Yet a study by the Oregonian's
Tony Green showed that 68 percent of capital cases were overturned in state court, sometimes two or even three times,
demonstrating the extraordinary scrutiny to which capital convictions are subjected. Most of these appeals have meant the
condemned killers, like Rogers, spend more than a decade on death row.
Far from signaling ambivalence, these lengthy delays and retrials bear witness to the extreme care given to the most extreme
penalty. The death penalty is seldom sought by Oregon prosecutors and even more rarely imposed by juries. It is properly
reserved for the worst of the worst. Oregonians understand that there exist some crimes so unspeakable, some men so evil, that a
just punishment is the forfeiture of the killer's own life.
ABOUT THE AUTHOR
Joshua Marquis, district attorney of Clatsop County since 1994, is immediate past president of the Oregon District Attorney's
Association and is Oregon's state director on the board of the National District Attorneys Association. He frequently debates the
death penalty in various national venues and is one of six authors of a book to be published next year by Oxford University Press
on the death penalty in America
© 2002 Josh Marquis
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OP-ED ARTICLE LINKS
Joshua Marquis, The Myth of Innocence, 95 J. Crim. L. & Criminology 501 (2004–2005)
http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=7185&
context=jclc
Law review article from Northwestern University cited in SCOTUS case of Kansas v. Marsh
Joshua Marquis, “He’s a Murderer. He Should Die.” Los Angeles Times, December 4, 2005
http://www.latimes.com/news/la-op-tookieexecute4dec04-story.html
Discussing clemency for Stanley Tookie Williams, a California death row inmate and reputed founder of
the Crips
Glenn Frankel, “Burden of Proof,” Washington Post Magazine, May 14, 2006
http://www.washingtonpost.com/wp-dyn/content/article/2006/05/09/AR2006050901379.
html
Discusses case of Roger Keith Coleman, a Virginia inmate who was executed in May 1992 while
maintaining his innocence, and the failure of subsequent efforts to exonerate him using DNA evidence
Joshua Marquis, “DNA and the Death Penalty,” CATO Unbound, March 7, 2012
https://www.cato-unbound.org/2012/03/07/joshua-marquis/rightful-convictions
A response essay focusing on the definition and reality of exonerations using DNA testing
The Oregonian Editorial Board, “Cost to Keep Death Penalty Merits Debate in Oregon: Editorial,”
The Oregonian, November 20, 2016
http://www.oregonlive.com/opinion/index.ssf/2016/11/cost_to_keep_death_penalty_mer.
html
Discusses need for debate of and better data comparing cost to taxpayers related to aggravated murder
cases that resulted in death sentences to those that do not
Joshua Marquis, “Oregon’s Death Penalty: True Justice Costs Money (Opinion),” The Oregonian,
December 4, 2016
http://www.oregonlive.com/opinion/index.ssf/2016/12/oregons_death_penalty_true_jus.
html
Response to the above editorial
Tim Evans and Barb Gazeley, “We’re Wasting Money on Death Row: Letter to the Editor,” The
Oregonian, December 6, 2016
http://www.oregonlive.com/opinion/index.ssf/2016/12/were_wasting_money_on_death_
ro.html
Response to the above opinion
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Corinne Celko, Emerge Law Group, Portland. Ms. Celko practices land use and development law, obtaining
permit and entitlement approvals for a wide variety for development projects, with an emphasis in the
cannabis industry. She has experience advocating at local government hearings, moving through the
local land use application process, and handling cases before the Oregon Land Use Board of Appeals.
She has worked with various cities and counties throughout Oregon to adopt regulations specific to
cannabis-related uses. Ms. Celko is the Private Sector Cochair for the International Council of Shopping
Center Oregon Alliance Program.
State Representative Kenneth Helm, Attorney at Law, Beaverton. Representative Helm represents House
District 34, serving the City of Beaverton and the neighborhoods of West Haven, Cedar Hills, and Rock
Creek. In the 2015 session, he served on the Rural Communities, Land Use, and Water, Energy, the
Energy and Environment, and the Measure 91 Implementation (marijuana legalization) committees.
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1.

Application of the Fair Housing Act and American’s with Disabilities Act to Multifamily
Residential Properties
The Federal Fair Housing Act (42 USC §§3601-3619) (“FHA”) makes it unlawful to,
among other things: (a) discriminate in the sale or rental of housing based on race, color,
religion, sex, handicap, familial status or national origin; (b) refuse to make reasonable
accommodations in rules, policies, practices or services when such accommodations may
be necessary to afford a handicapped person equal opportunity to use and enjoy a
dwelling; (c) refuse to permit, at the expense of a handicapped person, reasonable
modifications to existing premises; and (d) fail to design and construct dwellings in
compliance with accessibility requirements. 42 USC §3604. The FHA generally applies
to the sale or rental of more than three homes or units. 42 USC §3603(b). Oregon’s Fair
Housing Act (ORS 659A.421) contains similar protections, covers additional protected
classes (sexual orientation, marital status and source of income) and does not include the
exemption for three or less homes/units.
The American’s with Disabilities Act (42 USC Chapter 126) makes it unlawful to
discriminate against an individual on the basis of disability in the full and equal
enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of
any place of public accommodation or commercial facility. 42 USC §12182 (a). A
commercial facility does not include facilities covered by the FHA. Those portions of an
apartment building used only by residents and their guests are not covered by the ADA
but those portions open to the public, such as the rental office are. The portions of Title
III of the ADA that apply to the rental office and other areas open to the public generally
are confined to the ADA Standards for Accessible Design. Joint Statement of the
Department Of Housing And Urban Development and the Department Of Justice,
Accessibility (Design and Construction) Requirements for Covered Multifamily
Dwellings under the Fair Housing Act (2013), page 24.

2.

Fair Housing and ADA Due Diligence Issues in Acquiring Multifamily Properties

When performing due diligence on a potential multifamily property purchase, it is
important to consider the potential for liability to the buyer for violations of the FHA or ADA.
2.1

Compliance with FHA design and construction standards. The FHA design and
construction requirements apply to “covered multifamily dwellings” designed and
constructed for first occupancy after March 13, 1991. In buildings with four or
more dwelling units and at least one elevator, all dwelling units and all public and
common use areas are subject to the FHA’s design and construction requirements.
In buildings with four or more dwelling units and no elevator, all ground floor
units and public and common use areas are subject to the FHA’s design and
construction requirements.
The Act requires that covered multifamily dwellings be designed and constructed
with the following accessible features:
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•

The public and common use areas must be readily accessible to and usable by
persons with disabilities;

•

All doors designed to allow passage into and within all premises of covered
dwellings must be sufficiently wide to allow passage by persons with
disabilities, including persons who use wheelchairs;

•

All premises within covered dwellings must contain the following features:
o

An accessible route into and through the dwelling unit;

o

Light switches, electrical outlets, thermostats, and other environmental
controls in accessible locations;

o

Reinforcements in bathroom walls to allow the later installation of grab
bars;

o

Usable kitchens and bathrooms such that an individual using a wheelchair
can maneuver about and use the space.

See 42 U.S.C. § 3604(f)(3)(C).
See, Joint Statement of the Department Of Housing And Urban Development and
the Department Of Justice, Accessibility (Design and Construction)
Requirements for Covered Multifamily Dwellings under the Fair Housing Act
(2013) http://www.ada.gov/doj_hud_statement.pdf
To describe these requirements in more detail, HUD published the Fair Housing
Act regulations (“Regulations”) at 24 C.F.R. Part 100 on January 23, 1989,
Final Fair Housing Accessibility Guidelines on March 6, 1991, Supplement to
Notice of Fair Housing Accessibility Guidelines: Questions and Answers
about the Guidelines on June 28, 1994, and the Design Manual (issued in
1996 and revised and republished in 1998). In the Guidelines, the above
statutory provisions appear as seven requirements, as follows:
Requirement 1. Accessible building entrance on an accessible route.
Requirement 2. Accessible and usable public and common use areas.
Requirement 3. Usable doors.
Requirement 4. Accessible route into and through the covered dwelling unit.
Requirement 5. Light switches, electrical outlets, thermostats and other
environmental controls in accessible locations.
Requirement 6. Reinforced walls for grab bars.
Requirement 7. Usable kitchens and bathrooms.
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NOTE: The two year statute of limitations for claims to be filed against an owner,
developer, builder or design professional based on non-compliance with the FHA
accessibility standards commences at the conclusion of the design and
construction phase, which occurs on the date the last certificate of occupancy is
issued. Garcia v. Brockway, 526 F.3d 456 (9th Cir, 2008).
2.2

Compliance with ADA accessibility standards in the areas open to the public.
These requirements are mostly limited to an accessible route to the rental office.
If complex was constructed prior to January, 1990, then the community must
remove barriers to access to the public areas where the removal is technically
feasible and readily achievable (easily accomplished and able to be carried out
without much difficulty or expense). 42 USC §12182(b)(2)(A)(iv).
If the complex was constructed after January, 1990, the public areas must comply
with the ADA accessibility rules. 42 USC §12183(a)(1).

2.3

Review of rental documents and rules/regulations for compliance with FHA
Look for “kid” rules
Look at advertising and social media posts by seller that could be deemed
discriminatory

2.4

Any complaints filed under the FHA
What were the factual allegations? Was it related to management practices,
physical condition, rental documents? Any potential for on-going liability?

2.5

Any settlements of fair housing claims (settlement agreements, consent decrees)
Settlement agreements almost always contain on-going education and reporting
requirements. These may apply only to the seller but may put the complex “on the
radar.”

3.

Leasing and Reasonable Accommodation- When is a Dog not a Pet?
Best practical resource: Joint Statement of the Department of Housing and Urban
Development and the Department Of Justice, Reasonable Accommodation under the Fair
Housing Act (2004) http://www.hud.gov/offices/fheo/library/huddojstatement.pdf
The FHA makes it unlawful for any person to refuse “…to make reasonable
accommodations in rules, policies, practices, or services, when such accommodations
may be necessary to afford ...person(s) [with disabilities] equal opportunity to use and
enjoy a dwelling.” 42 USC § 3604(f)(3)(B) and HUD regulations at 24 CFR §100.204.
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3.1

Requirements:
The person requesting the accommodation must have a disability (this term has
the same meaning as “handicapped”). The FHA defines a person with a disability
to include (1) individuals with a physical or mental impairment that substantially
limits one or more major life activities; (2) individuals who are regarded as
having such an impairment; and (3) individuals with a record of such an
impairment. Disability does not include the current, illegal use of or addiction to a
controlled substance. 42 USC §3602 (h).
The requested accommodation must be necessary to afford the person an equal
opportunity to use and enjoy a dwelling. To show that a requested
accommodation may be necessary, there must be an identifiable relationship, or
nexus, between the requested accommodation and the individual’s disability.

3.2

Process:
The disabled person makes the request. It need not be made in any particular
manner, but must be made in a manner that a reasonable person would understand
to be a request.
Unless the existence of the disability is obvious, the landlord may require
verification of the existence of a disability. The verification can be obtained from
the disabled person (such as proof that he or she receives SSI disability benefits)
or obtained from a “qualified individual” such as a medical professional, a peer
support group, a non-medical service agency, or a reliable third party who is in a
position to know about the individual's disability.
Unless the need for the accommodation is obvious, the landlord may require
verification that what is being requested is necessary because of the disability.
Engage in an interactive process if what is being requested is not reasonable and
there may be alternative accommodations.

3.3

Denials: An accommodation request can be denied if:
The person is not disabled;
There is no disability related need for the accommodation; or
The request is not reasonable:
Undue financial and administrative burden;
Fundamental change to the program (alters the essential nature of the
landlord’s operations);
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The tenancy would constitute a “direct threat” to the health or safety of others
(requires an individualized assessment based on reliable objective criteria); or
The tenancy would result in substantial physical damage to the property of
others (requires an individualized assessment based on reliable objective
criteria).
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some family law matters, personal injury, and some general litigation. He is a member of the Oregon
Criminal Defense Lawyers Association Web Governance Committee, the American Bar Association, the
Oregon Criminal Defense Lawyers Association, the Oregon Trial Lawyers Association, the American
Constitution Society, and the Multnomah Bar Association. Mr. Crow is the coauthor of the chapter on
Commencement of Prosecution and Waiver in Criminal Law (OSB Legal Pubs 2013). He is licensed to
practice law in Oregon and the District of Columbia.
Ben Eder, Thuemmel Uhle & Eder, Portland. Mr. Eder’s firm specializes in DUII defense, criminal defense,
personal injury, and Measure 11 crimes. Mr. Eder regularly presents on DUII defense, cross-examination
of police, DMV hearings, and jury selection. He authored the chapter on conducting Department of
Motor Vehicle hearings for the DUI Notebook, published by the Oregon Criminal Defense Lawyers
Association. Mr. Eder is the 2011 recipient of the Oregon State Bar Membership Service Award.
David Eder, Thuemmel Uhle & Eder, Portland. Mr. Eder practices in the DUII defense field. Prior to joining
the firm, Mr. Eder was an assistant city attorney with the City of Beaverton. His prosecution experience
included handling thousands of DUII cases, traffic crimes/violations, civil litigation, officer-involved
shootings, and major crimes work. He has also handled disciplinary matters for high-school and college
students facing expulsion. Mr. Eder has been a featured speaker at many continuing legal education
courses on a variety of trial topics and has served as an instructor on the topic of jury selection at the
National Advocacy Center.
Mae Lee Browning, Browning Legal Counsel LLC, Portland. Ms. Browning practices in the areas of
criminal defense, family law, and personal injury. She is a member of the Oregon Criminal Defense
Lawyers Association, Oregon New Lawyers Division, Multnomah Bar Association Young Lawyers
Section, Oregon Asian Pacific American Bar Association, and American Bar Association Young Lawyers
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The Seven Steps/Stages of DUII: The Cycle of Your DUII Case
1.
2.
3.
4.
5.
6.
7.

The Call from the Jail/The Shock Stage (Initial Paralysis at Hearing the Bad News)
The First 24 Hours/The Denial Stage (Trying to Avoid the Inevitable)
The First Week/The Anger Stage (Frustrated Outpouring of Bottle-Up Emotion)
The First Month/The Bargaining Stage (Seeking in Vain for a Way Out)
The First 90 Days/The Depression Stage (Final Realization of the Inevitable)
The First 6 Months/The Testing Stage (Seeking Realistic Solutions)
One Year Later/The Acceptance Stage (Finally Finding the Way Forward)

The Call from the Jail or the Shock Stage (Initial Paralysis at Hearing the Bad News)
 Whether to blow or not? (The Implied Consent Law 813.095 – 813.813.136)
TYPE
LENGTH
HARDSHIP WAIT
Breath/Blood/Urine Test Refusal
1 year
90 days
Breath/Blood/Urine Test Refusal - Increased
3 years
3 years
BAC Failure
90 days
30 days
BAC Failure - Increase
1 year
1 year
Urine Test Refusal (Consecutive Suspension)
1 year
180 days
Urine Test Refusal - Increased (Consecutive Suspension)
3 years
3 years








 Increased License Suspension: Suspensions lengths are increased if any of the following
occurred in Oregon or any other jurisdiction with 5 years prior to the current arrest: DUI
conviction, participation in a diversion or similar alcohol or drug program, a suspension of
driving privileges under the Implied Consent Law.
Whether to answer questions or not?
 Request privacy
 Was there a prior DUII or suspension?
 CDL? If so, no diversion – so refuse
 Prior Diversion in last 15 years? If so, no diversion – so refuse
 If fewer than 2 small drinks in last 2+ hours – client may elect to blow
 If Diversion eligible – client may elect to blow (more evidence at trial but shorter
suspension)
DUII law is dynamic
 Review the statute for changes
 Be prepared for client to have done his own ‘research’
 Call a practitioner
Remember that for many clients, this is the worst night of their life
Remember that in taking that call, you may become a witness later in the case (re: defendant’s
apparent condition)
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The First 24 Hours or the Denial Stage (Trying to Avoid the Inevitable)
 Jail or bail?
 Jail. DUII is a crime where client can receive a cite-in-lieu, be arrested and released on
recognizance after a certain period/after passing jail breath test, or be held for arraignment
and then released
 Release Agreement. Unless client is cited in lieu or bails out, s/he will be subject to a release
agreement
• No-drinking conditions
• Travel restrictions (not leave the state??!!)
• No-contact orders with ‘victim’ or ‘witness’ where victim or witness is friend/family
 Bail. Generally, the client must post ten percent of the bail amount in order to be released.
Some jails might require more or the full amount.
• Whoever posts the bail becomes liable for the remainder of bail if there is a violation of
the release agreement.
• Bail that is self-posted goes back to the client
• Bail that is posted by third party goes back to 3rd party
• Either way, fines and fees are deducted before bail is returned, and the POSTER is liable
for the full bail in case of FTA
 See County Jail website for release and bail info
 Where’s Auto?
 ORS 809.720(1)(b) allows the police to impound a vehicle when the driver is arrested for
DUII.
 ORS 809.710 allows police to keep a vehicle until the owner is sober
 If accident – probably towed to a private lot, or seized as evidence
 If no accident – seized and releasable
• Ex: Multnomah County charges a $500 fee to release the vehicle
 Accident Report Required?
• DMV website
• Just the facts
• Form 735-32 (see Appendix A)

The First Week or the Anger Stage (Frustrated Outpouring of Bottled-Up Emotion)
 First conference with the client
 What is an arraignment?
 Can you client’s appearance be waived?
 Identify counsel or request Court-appointed counsel
 Address release issues
 Set next Court date
 Trigger discovery obligation
 Start the clock on Diversion (30 days)
Defending DUII Cases in Oregon

Part 6: 1–2

Chapter 1—The Seven Steps of DUII: The Cycle of Your DUII Case
Address violations –
• Tracking?
• If not tracking, separate trial request
DMV process vs. Criminal process
 Out of State license?
 Separate potential suspensions
 Separate processes
 Value of DMV hearing in criminal case
Criminal Process
 Timeline
 Trial vs. Diversion OR
 Trial vs. Negotiation
 Jury vs. Bench
 Status checks
 Investigation
 Funding: Office of Public Defense Services. In order to get assistance from the State for
funding for your case, you will need to have your client determined to be “financially
eligible.”
Criminal History
 Any prior arrests for any alcohol-related traffic crimes ever, anywhere?
 Trust but Verify
 Pull those records yourself
 Discuss suspension/revocation/Habitual Offender issues with client (See Appendix B for
sample motion contesting use of prior out-of-State conviction)
Diversion eligibility (ORS 813.215)
 If client seems to be disqualified due to prior,
 See if prior was counseled or uncounseled
 See if prior was from another jurisdiction
 See if prior was really a ‘diversion’ within the meaning of Dunbrasky (122 Or. App. 90
(1993))
 If client seems to be disqualified due to injury,
 Consider investigation to verify injury
 If client seems to be disqualified due to CDL
 Consider whether CDL was valid
 If client seems to be disqualified because of FTA at arraignment
 Negotiate this with DA
 Request Diversion entry anyway
 If client seems to be disqualified because there was a minor in car
 Request Diversion anyway – entry is discretionary (ORS 813.220(5))
Request DMV Hearing (See Appendix C for sample)
Hardship Permits
 Application
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 Time limits
 SR-22 (See Appendix D for info)
 Ignition Interlock Device

The First Month or the Bargaining Stage (Seeking in Vain for a Way Out)
 Review police reports with client

Read them aloud
Anything incorrect or omitted?
Discuss legal or factual significance of errors
Discuss what defenses may apply, including what motions could be filed and what effect the
rulings on motions may be
 Discuss license suspension/revocation issues and how they may/will affect decisions
 Discuss investigation (scope, cost, purpose, self-help)
 Discuss use of experts (purpose, cost)
Commence investigation
 Order BOEC/Dispatch recordings
 Order DPSST training records
 Request copies of photos, video, access to evidence seized
 Pull booking photo of client
 Order client’s DMV record
 Hire an investigator to:
 Take photos of scene
 Interview witnesses
 Drive the route
File your motions
 Search and seizure
 Confrontation issues
 Miranda
 Brown/104 hearing
Prepare for Diversion
 Client should understand obligations and process
 Have extra copy of police reports and DMV record ready
 Check on health insurance coverage of treatment in advance
 Plan what to do with tracking cites/other charges
 Use No Contest plea if there are other charges/violations
Attend the DMV Hearing
 Raise Pooler and Bish
 Address stop issues
 Look for technical defects
 Gather information
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The First 90 Days or the Depression Stage (Final Realization of the Inevitable)
 Diversion
 Diversion entry hearing
 Contested Diversion entry
 File your petition, despite objection
 Make sure your petition is filed, even in Washington County
 Pre-trial conferences
 Disposing of Accompanying Charges
 Civil compromise
 The insurance company may be your friend
 Beware the license suspension issues
The First Six Months or the Testing Stage (Seeking Realistic Solutions)

 Trial on the DUII
 Prepare the client for delay
 Prepare the client for trial process
 Court vs. jury
 Participation in voir dire
 Taking notes at trial
 Testimony or forbearance
 Sobriety during
 Prepare witnesses for delay and for trial process
 Visit the scene, check out the car
 A picture is worth a thousand words
 Have your manuals, know your FST procedures
 Winning and Losing
 What do you mean my license is still suspended?
 Sentencing Issues
 Mandatory jail
 Mandatory license suspension or “what about my constitutional right to drive?”
 Hardship permit issues
 Probation and Probation Violations
 Lawyer for life?
 Treatment, treatment, treatment
• The need for redundant record-keeping
• The need for extensions (ORS 813.225)
 Life in Diversion
 Have client send you copies of receipts and graduation documents
 Orders to Show Cause (ORS 813.225)
 Standard is preponderance of the evidence
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Termination can be for any reason that would have initially disqualified under
ORS 813.215.

One Year Later or the Acceptance Stage (Finally Finding the Way Forward)
 No “expungement” for DUIIs unless acquittal or non-Diversion dismissal
 Completion of Diversion does not result in automatic dismissal
 ORS 813.250 requires motion (See Appendix E for sample)

What Every Attorney Should Know
Know your court rules and you local court rules.
For example: Ignition Interlock Device Requirements. The requirement that an
ignitions interlock device be installed in a vehicle your client operates begins on
the date of entry in to diversion. Some judges and jurisdictions will agree to start
the requirement on a later date. Some judges adhere strictly to the law and start
the requirement upon entry in to diversion. It’s important to know. Did your
client drive to the court date? If so, is the IID already installed in his/her vehicle?
DUII laws are ALWAYS changing. Make sure you keep up to date on the newest and
greatest changes.
For Example: Ignition Interlock Device Requirements. Employer exemptions.
Your client might be eligible for an exemption from the interlock requirement.
This exemption applies to employer vehicle. (See Appendix F).
DEADLINES ARE DEADLINES
Remember there are certain deadlines and dates that must be met.
Implied Consent Hearing (813.130): 10 days is 10 days. Request can be
submitted online
Filing Motion to Enter Diversion (813.210)
Filing for an Extension of Diversion (813.225)
PLAN FOR THE EXPECTED; AND UNEXPECTED
Your clients likely are going to need a lot of hand-holding. Be prepared to be part
lawyer and part social worker. They are going to want to know where to get the
interlock device installed, where to do treatment and where to get an SR-22. It’s
not a bad idea to have a “go-to list” of places you like to recommend.
Defending DUII Cases in Oregon

Part 6: 1–6

Chapter 1—The Seven Steps of DUII: The Cycle of Your DUII Case

Your clients are going to grasp for any possibility to avoid interlock requirements
and to keep their licenses. Know the law and be able to explain it!
Your job might not be over once your client enters diversion. Plan for the
contingency that you might have more court appearances. Is this included in
your fee agreement?
There are no dumb questions, except where there are, but either, way, try to be
understanding. Your clients probably are entering a world and a process totally
foreign to them and part of your job is helping them navigate through it and to
be a resource for information.
DUII cases are DIFFERENT
Your client, in all likelihood, is TERRIFIED! The prospect of two days of jail and
losing a driver’s license for a year might seem debilitating to your client. DUII is a
crime that does not require intent. Most people do not make a conscious
decision “hey, I’m going to get drunk and then go drive.” DUII cases happen to
ANYBODY! Demonstrating to your clients that you care about THEM and THEIR
CASES will make your job and life much, much easier.
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DMV

OREGON TRAFFIC ACCIDENT AND INSURANCE REPORT
Tear this sheet off your report, read and carefully follow the directions.

ONLY drivers involved in an accident resulting in any of the following MUST file an Accident & Insurance Report:
s Damage to your vehicle is over $1500
s Damage to any one person’s property over $1500
s Injury (No matter how minor)
s Any vehicle has damage over $1500 and any vehicle
s Death
is towed from the scene as a result of damages
Oregon law requires these reports be filed within 72 hours of the accident. If you are not able to file within the 72 hours,
submit it as soon as possible. If you fail to report the accident to DMV, it may result in suspension of your driving
privileges. If the police department files a police report, you are still required to file your own Accident and Insurance
Report with DMV. If you are an out-of-state resident, you are still required to file your own Accident Report with DMV.
DMV does not determine fault in an accident, but does post the accident to the driving record of those drivers required to
report, unless the vehicle is parked. If you have questions, please call the Accident Unit at (503) 945-5098.

INSTRUCTIONS

PRINT OR TYPE ALL INFORMATION. (Use black or dark blue ink and press firmly.)
s Complete both sides of the form.
s If additional vehicles were involved in the accident, complete the attached Supplemental Report (Form 735-32B), or on
a blank piece of paper, write all the information as requested in Section 4, the “Other Driver” Section.
s DMV Headquarters will verify the insurance information submitted. Complete the insurance section or a suspension of
your driving privileges may occur.

SECTION 1
DATE, LOCATION AND TIME — Clearly identify the date, location and time of the accident. The correct date, location
and time is critical to processing your report. If you are unsure of the county, contact any local law enforcement agency for
assistance.

SECTION 2

YOUR VEHICLE (# 1) — DMV will consider your accident uninsured if you do not complete ALL of this section. You must
list the insurance company name (not agent) and policy number that provided liability coverage for your operation of the
vehicle you were driving at the time of the accident. Note the coverage is for liability insurance, not collision or
comprehensive coverage. DMV will verify this information with the insurance company. If the insurance company denies
the coverage, DMV will suspend your Oregon driving privileges.

SECTION 3
Answer all of the questions in Section 3. DMV will use the information provided in these questions to code the accident. It
is important for you to understand “principal purpose of driving” and “paid to drive.” These include ONLY persons
employed or being paid for the purpose of driving, NOT driving to reach a destination to perform a service. Property
includes, but is not limited to, fixed or real property, landscaping, signs, parked vehicles, and animals.
COMMERCIAL MOTOR VEHICLE OPERATORS: In addition to this report, Oregon Administrative Rule requires that
Form 735-9229, Motor Carrier Crash Report, MUST be filed within 30 days of a commercial motor vehicle accident
when there is a FATALITY, INJURY (requiring treatment away from the scene), or when a vehicle is TOWED from the
scene because of disabling damage. Form 735-9229 (attached on back) MUST be submitted with Oregon Traffic Accident
and Insurance Report (Form 735-32) to DMV. Call (503) 986-3507 for questions regarding the Motor Carrier Crash Report.

SECTION 4
OTHER VEHICLE (# 2) — Completion of this information will help DMV match all driver's accident reports more efficiently.
If additional vehicles were involved in the accident, complete attached Supplemental Report (Form 735-32B).

SECTION 5
DESCRIPTION AND SIGNATURE — Describe what happened. It is important for you to sign and date the form.

COMPLETING AND FILING REPORT
OTHER SIDE OF FORM — Complete the other side of the form. Information collected from both sides of this form is used
by DMV and other officials in making valuable transportation decisions about the roadway systems and driver safety.
YOUR COPY — Under Oregon law ORS 802.220 (5), DMV can not provide you a copy of your Oregon Traffic Accident
and Insurance Report. If you wish to have a complete copy of your report (front and back), you will need to make a copy
for your records.
RECEIPT — Attached is a PINK courtesy copy of your report. After you have completed both sides of the form, tear the
PINK copy off for your records. If you want a receipt, bring the form, with the PINK copy, to a DMV office and have your
copy validated. Without a receipt, you will have no proof of submitting a report.
MAIL — Mail the form to Accident Reporting Unit, DMV, 1905 Lana Ave NE, Salem OR 97314 or FAX to (503) 9455267, or deliver it to any DMV office.
PURSUANT TO OREGON INSURANCE LAW, AN INSURANCE COMPANY CAN NOT REQUIRE REPAIRS BE MADE
TO A MOTOR VEHICLE BY A PARTICULAR PERSON OR REPAIR SHOP.
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TOTALED VEHICLE NOTICE
DEFINITIONS AND INSTRUCTIONS FOR TOTALED VEHICLES
IF YOUR ACCIDENT HAS RESULTED IN A “TOTALED” VEHICLE, YOU ARE REQUIRED BY LAW TO
FOLLOW APPROPRIATE INSTRUCTIONS IN THIS NOTICE.

DEFINITION OF “TOTALED” VEHICLE
“Totaled Vehicle” or “Totaled” as defined in Oregon law (ORS 801.527) means:

•

A vehicle that is declared a total loss by an insurer who is obligated to cover the loss or a vehicle that the insurer
takes possession of or title to.

•

A vehicle that has sustained damage that is not covered by an insurer and the estimated cost to repair the vehicle
is equal to at least 80% of the retail market value prior to the damage. “Retail market value” is defined as the
amount shown in publications used by financial institutions (banks or lenders) in this state.

•

A vehicle that is stolen, if it is not recovered within 30 days of theft and the loss is not covered by an insurer. In this
situation, you must notify DMV within 60 days of the theft.

▼

FOLLOW THESE INSTRUCTIONS IF YOUR VEHICLE IS TOTALED

▼

If your vehicle is totaled, in addition to completing the accident report, follow the instruction that is applicable to
your case. Either:
1. SURRENDER the title to the insurer if the damage is covered by an insurer who declares the vehicle to be a
“total loss,” and the insurer takes possession of the vehicle; or
2. SURRENDER the title to DMV and apply for salvage title if the damage is covered by an insurer who declares
the vehicle to be a “total loss,” but you keep possession of the vehicle; or
3. SURRENDER the title to DMV and apply for salvage title if the damage was not covered by an insurer and the
estimated cost of repair is at least 80% of the retail market value of the vehicle before the damage; or
4. NOTIFY DMV that your vehicle has been totaled if, for some reason, you are unable to obtain the title for
surrender. You must provide DMV with a signed statement which includes:
• A description of the vehicle which includes the year model, make, plate number and vehicle identification
number.
• A statement indicating the vehicle has been totaled.
• A statement that you are unable to obtain the title and why.
DO NOT SUBMIT THE TITLE WITH THE ACCIDENT REPORT. You can obtain the Application for Salvage Title
(Form 735-229) from any DMV office, by calling (503) 945-5000, or on-line at www.oregondmv.com. Application
instructions and fee information are on the back of the form 735-229. If you have questions about salvage titles,
call (503) 945-5122.

NOTE: It is a Class A misdemeanor with a penalty of imprisonment and/or fine if you fail to comply with the above
requirements. (ORS 819.012)
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OREGON TRAFFIC ACCIDENT AND INSURANCE REPORT

DMV

SECTION 1

COMPLETE BOTH SIDES
Complete this form ONLY if your accident happened on a highway or premises open to the public, and resulted in any of the following: 1)
More than $1500 in damage to your vehicle; 2) More than $1500 in damage to any one person's property other than a vehicle; 3) Any vehicle
has more than $1500 and any vehicle is towed from the scene as a result of damages; 4) Injury to any person (no matter how minor the
injury); or, 5) the death of any person.
ACCIDENT DATE
DAY OF WEEK TIME OF DAY
COUNTY
DO NOT WRITE IN Accident
M T W TH F
AM
Number
THIS SPACE
S SN
PM
ROAD ON WHICH ACCIDENT OCCURRED (Name of street, road or route )

WITHIN

FEET

N S

E W

NEAR

MILES N S

E W

WITHIN

FEET

N S

E W

NEAR

MILES N S

E W

MILE POST

TYPE OF ACCIDENT - The accident involved one or more of the following: (Mark all that apply)

NAME OF NEAREST INTERSECTING ROAD

Two vehicles

ATV / Snowmobile

Parked vehicle

More than two vehicles

Motorcycle

Overturned vehicle

Fatality

Motorized Scooter
Personal (assisted)
mobility device
Train

Animal

Bicycle

NAME OF NEAREST CITY / TOWN

Pedestrian

Fixed object / property
Other ____________________

SECTION 2 (YOUR VEHICLE # 1)

Complete ALL of this section. If you fail to do so, your driving privileges may be suspended. You MUST list the insurance company (not
agenV) and policy number that provided liability coverage for the vehicle you were driving.
DRIVER’S NAME (LAST, FIRST, MIDDLE)

DRIVER’S LICENSE NUMBER

STATE

DATE OF BIRTH

DRIVER’S RESIDENCE ADDRESS

CITY

STATE

ZIP CODE

MAILING ADDRESS (IF DIFFERENT THAN RESIDENCE)

CITY

STATE

ZIP CODE

VEHICLE OWNER’S NAME AND ADDRESS

CITY

STATE

ZIP CODE

CITY

STATE

ZIP CODE

STATE

YEAR

CHECK BOX
IF ADDRESS
CHANGE

SAME
INSURANCE COMPANY NAME (NOT AGEN4) AND ADDRESS

POLICY NUMBER

SECTION 3

Check all
statements
that apply:

SECTION 4 (OTHER VEHICLE # 2)

SEX

VEHICLE IDENTIFICATION NUMBER

VEHICLE PLATE NUMBER

MAKE & MODEL

Damage to your vehicle was more than $1500.
Damage to any one person’s property (other than vehicle) was more than $1500.
Your vehicle was towed from the scene as a result of damages.
You or passengers in your vehicle were injured.
The accident occurRed while you were driving your employer’s vehicle.
You were driving on your job and being paid for the principal purpose of driving.
You were being paid to drive and/or deliver persons or property.
You were operating a government owned vehicle marked for transporting mail in accordance with government rules.
You were operating an authorized emergency vehicle.
You were operating a commercial motor vehicle requiring you to have a commercial driver license.
;QWYGTGVTCPURQTVKPIJC\CTFQWUOCVGTKCN
6JGCEEKFGPVQEEWTTGFKPCYQTMQTOCKPVGPCPEG\QPG
A police officer came to the scene.
0COGQHRQNKEGFGRCTVOGPVAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
State Police
City
County
A citation was issued to you.6JGEKVCVKQPYCUAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

DRIVER’S NAME (LAST, FIRST, MIDDLE)

DRIVER’S LICENSE NUMBER

STATE

DATE OF BIRTH

DRIVER’S ADDRESS

CITY

STATE

ZIP CODE

VEHICLE OWNER’S NAME AND ADDRESS

CITY

STATE

ZIP CODE

STATE

YEAR

SEX

SAME
INSURANCE COMPANY NAME (NOT AGENT) AND ADDRESS

POLICY NUMBER

VEHICLE IDENTIFICATION NUMBER

VEHICLE PLATE NUMBER

MAKE & MODEL

IF ADDITIONAL VEHICLES WERE INVOLVED IN THE ACCIDENT, USE ATTACHED SUPPLEMENTAL REPORT (Form 735-32B).

SECTION 5

DESCRIBE WHAT HAPPENED: (IF MORE SPACE IS NEEDED, SUBMIT ADDITIONAL PAGE)

I certify all information given on this report is true and accurate to the best of my knowledge.
SIGNATURE OF PERSON MAKING REPORT

X

IF NOT DRIVER’S SIGNATURE, STATE RELATIONSHIP

PRINTED NAME OF PERSON MAKING REPORT

REASON DRIVER IS UNABLE TO SIGN REPORT

DAYTIME PHONE #

(

DATE SIGNED

)

PHONE NUMBER OF DRIVER

(
735-32 ()

COMPLETE THE OTHER SIDE OF THIS PAGE
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YOU INTENDED TO...

YOUR VEHICLE

Go straight ahead
Make right turn
Make left turn
Make “U” turn
Back–Up
Enter driveway (also
mark left or right turn)
Remain stopped in traffic
Enter parked position
Slow or Stop
Leave driveway (also
mark left or right turn)
Start in traffic lane
Leave parked position
Remain parked
Overtake and pass

WEATHER CONDITIONS

Passenger car, pickup, van
Military vehicle
Taxicab
Emergency vehicle
Any of the above and trailer
Private or public agency
transit vehicle
Bus
School bus
Other publicly-owned veh.
Motorcycle
Motor–scooter/bike
Personal (assisted) mobility device
Truck tractor & semi trailer
Truck/truck tractor
Other truck combination
Farm tractor/farm equip.

Clear
Raining
Snowing
Fog
Other

YOUR RESIDENCE

Local resident
(within 25 miles of accident site)

Residing elsewhere in state
Non–resident of this state:
College student
Military
Temporary job

ROAD SURFACE

Dry
Wet
Snowy
Icy
Other

YOU WERE HEADED

North
South

On: ____________________

LIGHT CONDITIONS

(name of street, road or route)

Daylight
Dawn or dusk
Darkness (lighted)
Darkness (unlighted)
Other

OTHER DRIVER WAS HEADED

North
South

On: ____________________
(name of street, road or route)

PEDESTRIAN NAME

WRITE one of the codes (1–5) in column D

1 Deceased as a result of the accident
12 Incapacitated - unconscious, could not walk,
2
broken or distorted limbs, etc.
3 Visible injury - lump, abrasion cuts
3
4 Momentary unconsciousness, complaint of
4
pain, nausea, limping
5 No apparent injury
5

No seat belt available
Seat belt available but NOT used
Seat belt available and in use
Child restraint device available
Child restraint device in use
Child restraint device not available
Helmet NOT in use
Helmet in use
Air bag deployed
Air bag available - NOT deployed
Air bag NOT available

PASSENGER’S NAMES (your vehicle)

A

B

SEX

AGE

C
SFTY
EQP

From:
1
2
2
1
To:
4

EXAMPLE: (From: NE corner To: SE corner (or) From: East side To: West side, etc.)

Sex and age of pedestrian / bicyclist:
Female
Age: _____
Male
Extent of pedestrian / bicyclist injury:
Momentary unconsciousDeceased
ness /complaint of pain
Incapacitated
No apparent injury
Visible injury

D
AIR
BAG

INJURY

DRIVER

Pedestrian / bicyclist action: (mark one)
Crossing at intersection or crosswalk
Crossing not at intersection or crosswalk
Walking / riding in roadway with traffic
Walking / riding in roadway against traffic
Standing in roadway
Pushing or working on vehicles in roadway
Other working in road
Playing in road
Hitchhiking
Not in roadway
Other________________________________

FRONT
CENTER
FRONT
RIGHT

*
*
MIDDLE
RIGHT *
MIDDLE
LEFT

MIDDLE
CENTER

REAR
LEFT
REAR
CENTER
REAR
RIGHT

* Use only for vehicles with middle row of seats (i.e., vans, SUVs, etc.)
Vehicle Damage
Diagram
N

FRONT

 E



USE ARROW TO SHOW
FIRST IMPACT (SHADE
IN DAMAGED AREA)

W

S

(specify)

Defending DUII Cases in Oregon
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Number each vehicle:
2
Show path by:

Show pedestrian/bicyclist by:
Show railroad tracks by:

Vehicle towed
Rollover
Under car
Totaled
Unknown

Your Vehicle (No. 1) damage: $ __________ .

W

ALONG OR ACROSS: (name of street, road or route)

(name of street,
road or route)

WRITE one of the codes (0–10) in column C

BICYCLIST NAME

Pedestrian or bicyclist was going:
N
S
E

DRIVER AND PASSENGER INJURY AND SAFETY EQUIPMENT INFORMATION
SAFETY EQUIPMENT CODES
INJURY CODE FOR OCCUPANTS

SEAT
POSITION

East
West

If this accident involved a pedestrian or
bicyclist, complete the following:

WITNESS INFORMATION:

0
1
2
3
4
5
6
7
8
9
10

East
West

(name of street,
road or route)



(name of street,
road or route)
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SUPPLEMENTAL REPORT
OREGON TRAFFIC ACCIDENT

DMV

3UPPLEMENTAL FOR MORE THAN TWO DRIVERS INVOLVED IN THE CRASH
!TTACH THIS FORM TO YOUR OREGON TRAFFIC ACCIDENT AND INSURANCE REPORT.
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MOTOR CARRIER CRASH REPORT

OREGON DEPARTMENT OF TRANSPORTATION
ACCIDENT REPORTING UNIT
DRIVER AND MOTOR VEHICLE SERVICES
1905 LANA AVE. NE
SALEM OR 97314
FAX: (503) 945-5267

INSTRUCTIONS: IF YOU CHECKED A BOX UNDER THE QUALIFYING VEHICLE COLUMN AND A BOX UNDER THE CRITERIA COLUMN, COMPLETE THE REMAINDER OF
THE MOTOR CARRIER CRASH REPORT AND SUBMIT TO THE ADDRESS SHOWN ABOVE. IF NO CIRCUMSTANCES LISTED UNDER THE CRITERIA COLUMN APPLY, YOU
ARE NOT REQUIRED TO SUBMIT THE MOTOR CARRIER CRASH REPORT. ,)<28+$9($1<48(67,2165(*$5',1*),//,1*2877+(02725&$55,(5&5$6+
5(32573/($6(&$//  

QUALIFYING VEHICLE

CRITERIA

COMMERCIAL TRUCK (GVWR OVER 10,000 LBS OR ACTUAL WT
AT TIME OF CRASH EVEN IF GVWR IS SET UNDER 10,000 LBS )
HAZARDOUS MATERIAL PLACARD
COMMERCIAL BUS (DESIGNED FOR 8 OR MORE PASSENGERS)
FARM TRUCK INTERSTATE (OVER 10,000 LBS.)
FARM TRUCK FOR-HIRE (4 OR MORE AXLES)
FARM TRUCK TOWING TRIPLE TRAILERS
FARM TRUCK (OVER 80,000 LBS.)

ANY PERSON SUSTAINING A FATALITY (WITHIN 30 DAYS OF THE
ACCIDENT)
ANY PERSON SUSTAINING INJURIES REQUIRING TREATMENT AWAY
FROM THE SCENE
ANY VEHICLE INCURRING DISABLING DAMAGE REQUIRING
REMOVAL FROM THE SCENE BY A TOW TRUCK OR ANOTHER
MOTOR VEHICLE

MOTOR CARRIER NAME

US DOT NUMBER

AUTHORITY/FILE NUMBER

ADDRESS

CITY

STATE

ZIP CODE

DRIVER INFORMATION
DRIVER NAME (LAST, FIRST, MIDDLE)
CDL /DL NUMBER

DATE OF BIRTH

STATE

LENGTH OF EMPLOYMENT
YEARS
MONTHS
EXPIRATION DATE OF MEDICAL CERTIFICATE

LICENSE CLASS
$

%

&

'

0

COMPLETE THE FOLLOWING TWO QUESTIONS AS IF DOING A RECAP OF HOURS IN TIME DOCUMENTS AT TIME OF THE ACCIDENT.
AT TIME OF THE ACCIDENT, TOTAL HOURS
DRIVING SINCE LAST OFF-DUTY PERIOD.

TOTAL HOURS ON DUTY DURING THE PREVIOUS
(FILL OUT ONE ONLY, BASED ON TIME DOCUMENTS)

DOES YOUR DRIVER HAVE A MEDICAL WAIVER

TYPE OF WAIVER (SIGHT, DIABETES, AMPUTEE, ETC.)

YES

7 CONSECUTIVE DAYS ____________
8 CONSECUTIVE DAYS ____________

NO

DRIVER INJURY INFORMATION
YOUR DRIVER KILLED

YES

YOUR DRIVER INJURED

NO

YES

RELIEF DRIVER KILLED

NO

YES

RELIEF DRIVER INJURED

NO

YES

TOTAL NUMBER OF PASSENGERS

NO

_____KILLED

_____ INJURED

OTHER DRIVER INJURY INFORMATION
TOTAL NUMBER OF OTHER DRIVERS
_____KILLED

TOTAL NUMBER OF OTHER PASSENGERS

_____ INJURED

_____KILLED

_____ INJURED

TOTAL NUMBER OF PEDESTRIANS

TOTAL NUMBER OF BICYCLISTS

_____KILLED

_____KILLED

_____ INJURED

_____ INJURED

OTHER MOTOR CARRIER INFORMATION (IF 2 OR MORE MOTOR CARRIERS WERE INVOLVED)
02725&$55,(51$0(

9(+,&/(/,&(16($1'67$7(

'5,9(5 61$0(

'5,9(5 6/,&(16($1'67$7(

MOTOR CARRIER VEHICLE INFORMATION
YEAR

MAKE

UNIT NUMBER

TRUCK/TRACTOR/BUS LICENSE PLATE NO. & STATE

TOTAL NO. OF AXLES
INCLUDING TRAILERS

VEHICLE TYPE (SELECT APPROPRIATE TYPE)
Heavy Haul



Triples (tractor with 3 trailers



Standard
Tractor/Semi Trailer





Triples (truck with 2 trailers)



Straight Truck



Bus/Van (8 or more
passenger capacity)



Straight truck-full trailer



Bobtail



Auto/Pickup



 45

Doubles (any)



Saddlemount

&203/(7(5(9(56(6,'(
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CARGO BODY TYPE (CIRCLE ONE)

VAN

FLATBED

TANKER

MOBILE HOME TOTER
WRECKER

CONTAINER

PASSENGER

FIXED LOAD

POLE

HEAVY HAUL

TOTAL LENGTH OF VEHICLE/COMB

DUMP

DROP-BOX

BELLY-DUMP

GARBAGE

CAR CARRIER

BULK-HOPPER

MIXER

LIVESTOCK

SADDLEMOUNT

UTILITY

TOTAL WIDTH OF VEHICLE OR CARGO

CARGO WEIGHT

GROSS VEHICLE WEIGHT

COMMODITY INFORMATION
COMMODITY BEING TRANSPORTED AT TIME OF CRASH
WAS A HAZARDOUS COMMODITY BEING HAULED

YES

WAS HAZARDOUS MATERIAL RELEASED FROM
THE VEHICLE CARGO(NOT A FUEL RELEASE)

NO

CRASH INFORMATION

LOCATION OF CRASH (NEAREST CITY OR TOWN)

YES

NO

HIGHWAY AND MILEPOINT/STREET/COUNTY ROAD

HAZARD CLASS

DIRECTION OF YOUR VEHICLE (CIRCLE)

N
DATE OF CRASH

TIME

S

E

W

DAY OF THE WEEK (CIRCLE ONE)

AM
PM

MON

TUES

WED

THU

FRI

SAT

SUN

CONDITIONS AT TIME OF ACCIDENT
WEATHER

(CIRCLE ONE)

ROAD SURFACE

(CIRCLE ONE)

LIGHT CONDITION

(CIRCLE ONE)

1. CLEAR

2. RAIN

3. SNOW

4. CLOUDY

5. SLEET

1. DRY

2. WET

3. SNOWY

4. ICY

5. OTHER

1. DAY

2. DAWN

3. DUSK

4. ARTIFICIAL LIGHTS

6. FOG

7. OTHER

5. DARK

6. OTHER

DESCRIBE WHAT HAPPENED BY CHECKING ALL BOXES THAT APPLY. YOUR VEHICLE IS ALWAYS NO.1. IF OTHER VEHICLES WERE INVOLVED, COMPLETE
COLUMNS 2 & 3 TO CORRESPOND TO THE ACTIONS OF THE SAME NUMBERED VEHICLES LISTED ABOVE UNDER "OTHER DRIVER INFORMATION".
VEHICLES

1 2

ACTION

3

VEHICLES

1

2

ACTION

3

VEHICLES

1

2

ACTION

3

SLOWING - STOPPING

PASSING

JACKKNIFE

STOPPED

CHANGING LANES

OVERTURN

REAR-END

SIDESWIPE

SEPARATION OF UNITS

BACKING

HEAD-ON

FIRE

MAKING RIGHT TURN

SKIDDING

EXPLOSION

MAKING LEFT TURN

VEHICLE OUT OF CONTROL

CARGO SHIFT

MAKING U TURN

ROLL-AWAY

CARGO SPILL (HAZARDOUS)

PROCEEDING STRAIGHT

CONTROLLED RR CROSSING

CARGO SPILL (NON-HAZARDOUS)

INTERSECTION

UNCONTROLLED RR CROSSING

OTHER (DEER, GUARDRAIL, ETC)

ENTERING TRAFFIC (FROM SHOULDER,

MEDIAN, PARKING STRIP OR PRIVATE DRIVE)

DID YOUR VEHICLE STRIKE A PARKED VEHICLE

YES

NO

RAN OFF ROAD

WAS YOUR PARKED VEHICLE STRUCK BY ANOTHER VEHICLE

YES

NO

DESCRIPTION OF ACCIDENT BY CARRIER OFFICIAL

NAME AND TITLE OF PERSON SIGNING REPORT

TELEPHONE NUMBER(S)

SIGNATURE I CERTIFY THE INFORMATION PROVIDED IS TRUE AND ACCURATE

DATE
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RED INK MARGINALS (AT BOTTOM):
INSTRUCTIONS
DMV COPY
CUSTOMER COPY
SUPPLEMENTAL REPORT – USE IF MORE THAN TWO VEHICLES
SUPPLEMENTAL – MOTOR CARRIER CRASH REPORT
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'HIHQGDQW9LF0DFNH\E\DQGWKURXJKKLVDWWRUQH\/LVD-/XGZLJPRYHVWKLV




&RXUWIRUDQ2UGHUVXVSHQGLQJKLV2UHJRQGULYLQJSULYLOHJHVIRUWKHVWDWXWRU\SHULRGWKDW



FRUUHVSRQGVWRDVHFRQG2UHJRQ'8,,FRQYLFWLRQZLWKLQILYH\HDUV $WKUHH\HDU



VXVSHQVLRQ 'HIHQGDQW0DFNH\REMHFWVWRWKHLPSRVLWLRQRIDUHYRFDWLRQRIKLVGULYLQJ



SULYLOHJHVIRUWKHUHDVRQWKDWKHKDVRQHSULRU2UHJRQFRQYLFWLRQIRUYLRODWLQJ256












256  E SURYLGHVIRUD\HDUVXVSHQVLRQRIGULYLQJSULYLOHJHVIRUDVHFRQGFRQYLFWLRQ
IRU'8,,ZKHQWKHVHFRQGRIIHQVHLVFRPPLWWHGRFFXUVZLWKLQDILYH\HDUSHULRGRIWKHILUVW256
  E  LQDUWIXOO\ SURYLGHVWKDWWKH&RXUWVKDOORUGHUDSHUVRQ·VGULYLQJSULYLOHJHVEH
SHUPDQHQWO\UHYRNHGXSRQFRQYLFWLRQIRU'8,,XQGHU256´RULWVVWDWXWRU\FRXQWHUSDUWLQ
DQ\RWKHUMXULVGLFWLRQIRUDWKLUGRUVXEVHTXHQWWLPHµ
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DQGDQRWKHUFRQYLFWLRQIURPWKH6WDWHRI:DVKLQJWRQIRUYLRODWLQJ5HYLVHG&RGHRI



:DVKLQJWRQVHFWLRQ
,QRUGHUIRUDQRXWRIVWDWH´'8,,µFRQYLFWLRQWREHFRXQWHGDVDSULRUFRQYLFWLRQ




GHWHUPLQLQJZKHWKHUWRVXVSHQGRUUHYRNHGULYLQJSULYLOHJHVWKHRXWRIVWDWHFRQYLFWLRQ



PXVWEHIRUYLRODWLQJDVWDWXWHWKDWLVWKH´VWDWXWRU\FRXQWHUSDUWµWR2UHJRQ·V'8,,VWDWXWH



256  E 6WDWHY2UWL]2U$SS  



















5&:'ULYLQJXQGHUWKHLQIOXHQFH (IIHFWLYHXQWLO-XO\ 

 $SHUVRQLVJXLOW\RIGULYLQJZKLOHXQGHUWKHLQIOXHQFHRILQWR[LFDWLQJOLTXRURUDQ\GUXJLIWKH
SHUVRQGULYHVDYHKLFOHZLWKLQWKLVVWDWH
 D $QGWKHSHUVRQKDVZLWKLQWZRKRXUVDIWHUGULYLQJDQDOFRKROFRQFHQWUDWLRQRIRUKLJKHU
DVVKRZQE\DQDO\VLVRIWKHSHUVRQ VEUHDWKRUEORRGPDGHXQGHU5&:RU
 E :KLOHWKHSHUVRQLVXQGHUWKHLQIOXHQFHRIRUDIIHFWHGE\LQWR[LFDWLQJOLTXRURUDQ\GUXJRU
 F :KLOHWKHSHUVRQLVXQGHUWKHFRPELQHGLQIOXHQFHRIRUDIIHFWHGE\LQWR[LFDWLQJOLTXRUDQGDQ\
GUXJ
  7KHIDFWWKDWDSHUVRQFKDUJHGZLWKDYLRODWLRQRIWKLVVHFWLRQLVRUKDVEHHQHQWLWOHGWRXVHD
GUXJXQGHUWKHODZVRIWKLVVWDWHVKDOOQRWFRQVWLWXWHDGHIHQVHDJDLQVWDFKDUJHRIYLRODWLQJWKLV
VHFWLRQ
  ,WLVDQDIILUPDWLYHGHIHQVHWRDYLRODWLRQRIVXEVHFWLRQ  D RIWKLVVHFWLRQZKLFKWKH
GHIHQGDQWPXVWSURYHE\DSUHSRQGHUDQFHRIWKHHYLGHQFHWKDWWKHGHIHQGDQWFRQVXPHGDVXIILFLHQW
TXDQWLW\RIDOFRKRODIWHUWKHWLPHRIGULYLQJDQGEHIRUHWKHDGPLQLVWUDWLRQRIDQDQDO\VLVRIWKH
SHUVRQ VEUHDWKRUEORRGWRFDXVHWKHGHIHQGDQW VDOFRKROFRQFHQWUDWLRQWREHRUPRUHZLWKLQ
WZRKRXUVDIWHUGULYLQJ7KHFRXUWVKDOOQRWDGPLWHYLGHQFHRIWKLVGHIHQVHXQOHVVWKHGHIHQGDQW
QRWLILHVWKHSURVHFXWLRQSULRUWRWKHRPQLEXVRUSUHWULDOKHDULQJLQWKHFDVHRIWKHGHIHQGDQW VLQWHQW
WRDVVHUWWKHDIILUPDWLYHGHIHQVH
  $QDO\VHVRIEORRGRUEUHDWKVDPSOHVREWDLQHGPRUHWKDQWZRKRXUVDIWHUWKHDOOHJHGGULYLQJ
PD\EHXVHGDVHYLGHQFHWKDWZLWKLQWZRKRXUVRIWKHDOOHJHGGULYLQJDSHUVRQKDGDQDOFRKRO
FRQFHQWUDWLRQRIRUPRUHLQYLRODWLRQRIVXEVHFWLRQ  D RIWKLVVHFWLRQDQGLQDQ\FDVHLQ
ZKLFKWKHDQDO\VLVVKRZVDQDOFRKROFRQFHQWUDWLRQDERYHPD\EHXVHGDVHYLGHQFHWKDWDSHUVRQ
ZDVXQGHUWKHLQIOXHQFHRIRUDIIHFWHGE\LQWR[LFDWLQJOLTXRURUDQ\GUXJLQYLRODWLRQRIVXEVHFWLRQ
 E RU F RIWKLVVHFWLRQ

  $YLRODWLRQRIWKLVVHFWLRQLVDJURVVPLVGHPHDQRU
>FFFFFH[VF@



3DJH²'()(1'$17·6027,21$1'$)),'$9,75(*$5',1*'5,9(5
/,&(16(6863(16,215(92&$7,21






Defending DUII Cases in Oregon

/,6$-/8':,*
6:1$,723$5.:$<68,7(
3257/$1'25
3KRQH)D[

Part 6: 1–18

Chapter 1—The Seven Steps of DUII: The Cycle of Your DUII Case
5&:LVQRWWKHVWDWXWRU\FRXQWHUSDUWWR2UHJRQ·VVWDWXWHDVGLVFXVVHGLQ




WKHHQFORVHGWUDQVFULSWLQ6WDWHY.HYLQ<RXQJWKHZULWWHQRSLQLRQE\WKH+RQRUDEOH



5RQDOG&LQQLJHULQ6WDWHY%U\FH%U\RQ/DUVRQDQGWKHIROORZLQJSRLQWVDQGDXWKRULWLHV



$OODUJXPHQWVPDGHE\GHIHQVHFRXQVHODQGDGRSWHGE\WKH&RXUWVDUHLQFRUSRUDWHGKHUHLQ



E\WKLVUHIHUHQFH$FRQYLFWLRQIRUYLRODWLQJ5&:LVWKHUHIRUHQRWDYDOLGEDVLVIRU



UHYRFDWLRQRI'HIHQGDQW·VGULYHUOLFHQVH



32,176$1'$87+25,7,(6



6WDWHY2UWL]2U$SS   ,GDKR·V]HURWROHUDQFH'8,,ODZLVQRW2UHJRQ·V
VWDWXWRU\'8,,FRXQWHUSDUW 

6WDWHY*ROGHQ2U$SS   LQDQDO\]LQJZKHWKHURXWRIVWDWHVWDWXWHLV2UHJRQ
VWDWXWRU\FRXQWHUSDUWFRXUWVORRNWRWKHODQJXDJHRIWKHUHVSHFWLYHVWDWXWHVQRWWKH
XQGHUO\LQJEHKDYLRU´>D@QLQTXLU\DERXWFULPLQDOKLVWRU\LVQRWDQRFFDVLRQWRUHOLWLJDWHWKH
IDFWVXQGHUO\LQJDQRXWRIVWDWHRUDQ\FRQYLFWLRQµ 













6XEPLWWHGWKLV
























GD\RI6HSWHPEHU
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6WDWHRI2UHJRQ


 VV
&RXQW\RI0XOWQRPDK 

,/LVD-/XGZLJEHLQJILUVWGXO\VZRUQGRKHUHE\GHSRVHDQGVWDWH





 

,DPWKHDWWRUQH\IRU'HIHQGDQW9LF0DFNH\



 

$FFRUGLQJWRUHFRUGV,KDYHUHYLHZHGLWDSSHDUVWKDW0U0DFNH\ZDV



FRQYLFWHGRIYLRODWLQJ5&:RQ6HSWHPEHU,WDOVRDSSHDUVWKDWRQ



2FWREHU0U0DFNH\ZDVFRQYLFWHGRI'8,,XQGHU256



 



2Q6HSWHPEHU0U0DFNH\LVVFKHGXOHGWRDSSHDUDQGHQWHUDSOHDRI

JXLOW\WRRQHFRXQWRI'8,, 256 DULVLQJIURPKLVDUUHVWRQ)HEUXDU\



 

7KH0XOWQRPDK&RXQW\'LVWULFW$WWRUQH\·VRIILFHKDVLQGLFDWHGWKDWLW



LQWHQGVWRDVNWKH&RXUWWRLPSRVHDSHUPDQHQWUHYRFDWLRQRI0U0DFNH\·VGULYLQJ



SULYLOHJHVDWWKHWLPHRIKLV6HSWHPEHUSOHD7KH'HIHQVHQRWHGWKDWRXUSRVLWLRQ
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LVWKDWWKHFRUUHFWOLFHQVHVDQFWLRQLVD\HDUVXVSHQVLRQEHFDXVH0U0DFNH\·VSULRU



FRQYLFWLRQIRUYLRODWLQJ5&:GRHVQRWFRQVWLWXWHD´SULRUFRQYLFWLRQµIRUWKH



SXUSRVHVRIDQ2UHJRQOLFHQVHVDQFWLRQ



 

7KH&RXUWUHTXHVWHGEULHILQJRIWKHLVVXHE\WKHSDUWLHV



 

7KHDWWDFKHGOHWWHURSLQLRQ 6WDWHY/DUVRQ DQGWUDQVFULSW 6WDWHY<RXQJ 



DUHDFFXUDWHFRSLHVREWDLQHGIURPFRXQVHO5LFKDUG2EHUGRUIHUZKRKDVOLWLJDWHGWKLVVDPH



LVVXHLQ0XOWQRPDK&RXQW\
 



7RWKHH[WHQWWKHIRUHJRLQJPRWLRQFRQWDLQVIDFWXDODVVHUWLRQVWKH\DUH

KHUHE\LQFRUSRUDWHGE\UHIHUHQFHDVLIIXOO\VWDWHGKHUHLQ



 



,PDNHWKLVDIILGDYLWLQJRRGIDLWKDQGLQVXSSRUWRIWKHDWWDFKHGPRWLRQ



UHJDUGLQJGULYHUOLFHQVHVXVSHQVLRQUHYRFDWLRQDQGHYHU\WKLQJLQLVLWWUXHRIP\RZQ



NQRZOHGJHH[FHSWDVWRPDWWHUVDOOHJHGRQLQIRUPDWLRQDQGEHOLHIDQGDVWRWKRVHPDWWHUV



,EHOLHYHWKHPWREHWUXH







'$7('WKLV



GD\RI6HSWHPEHU












































BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
/LVD-/XGZLJ26%
$WWRUQH\IRU9LF0DFNH\

68%6&5,%('$1'6:251EHIRUHPHWKLVBBBBBGD\RI
















BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
1RWDU\3XEOLFIRU2UHJRQ
0\FRPPLVVLRQH[SLUHV


3DJH²'()(1'$17·6027,21$1'$)),'$9,75(*$5',1*'5,9(5
/,&(16(6863(16,215(92&$7,21






Defending DUII Cases in Oregon

/,6$-/8':,*
6:1$,723$5.:$<68,7(
3257/$1'25
3KRQH)D[

Part 6: 1–21

Chapter 1—The Seven Steps of DUII: The Cycle of Your DUII Case
&(57,),&$7(2)6(59,&(








,KHUHE\FHUWLI\WKDW,VHUYHGWKHIRUHJRLQJ



'()(1'$17·6027,21$1'$)),'$9,75(*$5',1*'5,9(5/,&(16(
6863(16,215(92&$7,21

RQRSSRVLQJFRXQVHOE\VHQGLQJYLDPHVVHQJHUWRVDLGDWWRUQH\DWUXHFRS\WKHUHRI




FHUWLILHGE\PHDVVXFKDQGDGGUHVVHGDVIROORZV



























0XOWQRPDK&RXQW\'LVWULFW$WWRUQH\·VRIILFH
$WWQ(ULF+DUWZLJ
6:WK$YH5RRP
3RUWODQG2UHJRQ
$QGWKDWWKHIRUHJRLQJLVDFRPSOHWHDQGH[DFWFRS\RIWKHRULJLQDO


'$7('6HSWHPEHU



















'HQLVH0DJQXV

















3DJH²'()(1'$17·6027,21$1'$)),'$9,75(*$5',1*'5,9(5
/,&(16(6863(16,215(92&$7,21






Defending DUII Cases in Oregon

/,6$-/8':,*
6:1$,723$5.:$<68,7(
3257/$1'25
3KRQH)D[

Part 6: 1–22

Chapter 1—The Seven Steps of DUII: The Cycle of Your DUII Case

ROBERT G. CROWPC
ATTORNEYAT LAW

robertcrowlaw.com

DATE

:

__________

TO

:

Motor Vehicles Division

ATTENTION

:

Office of Administrative Hearings

FAX NUMBER

:

(503) 945-5521

RE

:

Request for Hearing

robert@robertcrowlaw.com

FROM
:
ROBERT G. CROW
_______________________________________________________________________
Dear Sir/Madam:
This serves to request an in person hearing on that certain suspension of Oregon driving
privileges for __________, which was issued on __________.
In accordance with your request, the following is submitted concerning the alleged driver.
Full Name
Address
Home Telephone #
Driver’s License #
Date of Birth
Date of Arrest

:
:
:
:
:
:

__________
__________
__________
__________
__________
__________

__________ may raise the following issues at the hearing:
A. Whether or not, at the time __________ was asked to take the breath test,
__________ was under arrest for driving under the influence of intoxicants in
violation of state law or municipal ordinance;
B. Whether the police officer had reasonable grounds to believe, at the time
__________ was asked to take the test, that __________ had been driving
under the influence of intoxicants in violation of state law or municipal
ordinance;
C. Whether __________ refused the test or __________ took the test and the test
disclosed that the level of alcohol in __________’s blood was sufficient to
constitute being under the influence of intoxicants under Oregon law;
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ROBERT G. CROWPC
ATTORNEYAT LAW

robertcrowlaw.com

robert@robertcrowlaw.com

D. Whether __________ was informed of the statutory consequences of refusal
to submit to the test;
E. Whether __________ was informed of statutory rights;
F. Whether __________ received written notice of intent to suspend;
G. Whether the person administering the test was qualified to administer it;
H. Whether the methods, procedures and equipment used in the test complied
with state law;
I. Whether or not proper warnings were given prior to the administration of the
breath test;
J. The manner and method of the field sobriety tests performed (if any);
K. The validity of the stop, investigation and arrest;
L. If a urine test was requested, whether the requesting officer was DRE
certified, and had reasonable suspicion that __________ had been driving
under the influence of a controlled substance or a controlled substance and
intoxicating liquor.
Please provide me with copies of all discovery DMV intends to offer as evidence at
the hearing including but not limited to: intoxilyzer records, __________’s driving
record, intoxilizer operator’s permit, maintenance records for the intoxilyzer used on
petitioner, implied consent form, intoxilyzer check off form, police reports, written
statements of petitioner or officer(s), and the intoxilyzer print out.
I am unable to attend DMV hearings on Friday mornings, and any other mornings before
9:30 AM. PLEASE CALL OFFICE FOR AVAILABLE DATES.
If you have any questions or concerns, please contact me at (503) 319-9111.
Sincerely,

Robert G. Crow
Attorney at Law
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DEFINITION:

SR‐22 Information

An SR-22 is a certificate from an Oregon-licensed insurance company, an
eligible surplus lines insurer as defined in ORS 735.405, or a risk retention
group as defined in ORS 735.305. The insurer certifies on the SR-22 that
you have purchased liability insurance that meets the minimum required
limits of coverage and files the certificate with DMV. An SR-22 is proof of
"future responsibility" and is posted to your driving record.
EXAMPLES OF WHEN AN SR-22 CERTIFICATE IS REQUIRED AND HOW LONG

Even if you do not own a vehicle, you must file an SR-22 when required. The
following provides examples of the most common reasons Oregon law
requires an SR-22. The SR-22 is required for three years from the beginning
of the requirement, except for purposes of a hardship or probationary permit.
•
You’ve been convicted of driving without insurance. The SR-22
requirement begins as of the conviction date.
•
You are the owner of a registered vehicle selected in the Mandatory
Insurance Certification program and DMV was unable to verify
your insurance. The SR-22 requirement begins 60 days after the
demand letter sent to the first registered owner.
•
You are the owner of a vehicle that was uninsured at the time of the
accident. The SR-22 requirement begins as of the accident date.
•
You are completing a mandatory suspension that by law requires an
SR-22 after the suspension period ends; you must file an SR-22 if you
want to reinstate driving privileges. The SR-22 requirement begins on
the end date of the suspension. The following suspensions are the
more common mandatory suspensions which require an SR-22 for
reinstatement, but there are many others:
◦
Driving uninsured at the time of an accident;
◦
DUII; or
◦
Reckless driving.
•
You are applying for a hardship or probationary permit. The SR-22
requirement begins when you apply for the permit and ends when the
permit ends.
Note: This is not a complete list of reasons why an SR-22 filing would be
required.
POSSIBLE LICENSE SUSPENSION
Your driving privileges will be suspended if you are required to have an SR22 on file with DMV and you fail to have an SR-22 filed.
If you are required to prove "future responsibility" by having an SR-22 on file
with DMV, a copy of your insurance card is not acceptable. An insurance card
is required by law to be carried in any vehicle operated on Oregon highways;
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an SR-22 certificate is required by law to be filed with DMV and is posted to
your driving record.
DMV monitors compliance of your SR-22 requirement. If you let it lapse for
any reason, the insurance company must notify DMV and your driving
privileges will then be suspended.
If your driving privileges have been suspended because you did not get an
SR-22 certificate and you later get insurance, be sure you do not drive until
an SR-22 certificate is on file with DMV and your driving privileges have been
reinstated. Please note that an SR-22 filing is made on the date it is received
by DMV if it is received during regular business hours. An SR-22 filed with
DMV must be an original, not a copy.
OUT OF STATE FILING OF SR-22
You need to file an SR-22 certificate with Oregon if you live out of state and
have an SR-22 requirement in Oregon. Oregon records all suspensions on a
national computer system. Oregon law prohibits DMV from clearing the
national system before all requirements are met, including an SR-22 filing.
Most states check the national system prior to, or after issuing you a driver
license. Most states will cancel or suspend your driving privileges if you are
suspended in another state.
To find out if your insurance company also does business in Oregon, contact
the Oregon Insurance Division at (503) 947-7984 or toll free at 1 (888) 8774894. You can also visit www.insurance.oregon.gov.

Defending DUII Cases in Oregon

Part 6: 1–26

Chapter 1—The Seven Steps of DUII: The Cycle of Your DUII Case
1
2
3
4

IN THE CIRCUIT COURT OF THE STATE OF OREGON

5

FOR THE COUNTY OF __________

6
7

STATE OF OREGON,
Plaintiff,

8
9
10
11

vs.
__________,
Defendant.

12

)
)
)
)
)
)
)
)
)

No. __________
MOTION TO TERMINATE DIVERSION

Robert G. Crow, P.C.
Attorney at Law
1001 SW 5th Ave, Suite 1415
Portland, OR 97204
(503) 319-9111

13
14
15
16
17
18
19
20
21
22
23
24

Defendant moves this court for an Order terminating diversion as successful and
dismissing the charge of DRIVING UNDER THE INFLUENCE OF INTOXICANTS in the
above-captioned case. Under ORS 813.250, the defendant is entitled to dismissal of the
charge of DUII upon successful completion of diversion.
Pursuant to ORS 813.200 and the diversion agreement executed on __________,
the defendant was required to complete a diagnostic assessment with an agency designated
by the court, the cost of which to be paid directly to the agency providing such assessment;
to pay the court a diversion filing fee; to complete and pay the fees for the treatment
program indicated as necessary by the diagnostic assessment; to attend a victim-impact
treatment session and pay the fees associated with that program; to fully comply with all

25

laws; and to not drive a motor vehicle under the influence of intoxicants.

26

//
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1

On __________, the Court received notice of compliance of the chemical treatment

2

component. The victim’s impact panel was also completed and the court received notice of

3

compliance on __________. Therefore, the defendant requests that diversion be terminated

4

as successful, and the above charge be dismissed.

5
6
7
8
9

Respectfully Submitted:

Dated:

_____________, ___, ______.

10
11
12

Robert G. Crow, P.C.
Attorney at Law
1001 SW 5th Ave, Suite 1415
Portland, OR 97204
(503) 319-9111

13

__________________________
Robert G. Crow, OSB #07112
Attorney at Law

14
15
16
17
18
19
20
21
22
23
24
25
26
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EMPLOYER IGNITION INTERLOCK
DEVICE (IID) EXEMPTION
Oregon Revised Statute (ORS) 813.602 states a person convicted of driving under the influence of intoxicants (DUII) or a person
entering into a DUII diversion agreement shall be required to install and use an approved IID in any vehicle operated by the person.
ORS 813.602 states if a person is required, in the course and scope of the person's employment, to operate a motor vehicle owned by
the person's employer, the person may operate that vehicle without an IID if:
z The employer has been notified:
- That the employee is operating on a hardship permit;
- That the person is operating on a fully reinstated license following a DUII suspension; or
- That the employee has driving privileges and is required to install an IID as a condition of a DUII
diversion agreement; and
z The employee has proof of the notification and, if applicable, a fully reinstated license in the possession of
the employee while operating the employer’s vehicle in the course of employment.

NOTE: A person who is self-employed is NOT eligible for an Employer IID Exemption.

EMPLOYER: 1. Complete “Employer Exemption From IID Requirement” Section.

2. Give White Copy to employee.
3. Retain Yellow Copy.
If employee has been issued a hardship permit and no longer required to drive vehicles
registered to your company, complete “Notification of Termination of Exemption” Section
and send a copy to DMV.

EMPLOYEE: You must carry a copy of this exemption, in addition to a valid driver license or valid hardship/
probationary permit, at all times when operating vehicles registered to your employer while
driving for employment purposes.

To obtain the ending date of your IID requirement, call Customer Assistance at (503) 945-5000.

EMPLOYER EXEMPTION FROM IID REQUIREMENT
ODL / CUSTOMER NUMBER

EMPLOYEE NAME

DATE OF BIRTH

IID REQUIRED UNTIL

The above named employee is required to operate the employer's vehicles in the course of his/her employment.
By completing and signing this form, I understand that the above named employee must have an IID installed in any motor
vehicle he/she operates. However, I approve the employee be exempt from this requirement for employment purposes
while operating vehicles registered to the employer.

PLEASE MARK THE APPROPRIATE BOX
Drives company vehicle to and from work for employment purposes only.
Drives company vehicle on-the-job for employment purposes only.
Drives company vehicle to and from work and on-the-job for employment purposes only.
I certify that the information on this form is true and accurate.
COMPANY NAME

EMPLOYER NAME (type or print)

PHONE NUMBER

EMPLOYER SIGNATURE

DATE

X

NOTIFICATION OF TERMINATION OF EXEMPTION

Employer must complete this section ONLY if DMV has issued the person a hardship/probationary permit and the
employee is no longer employed by this company or no longer required to operate company vehicles. Submit copy to DMV,
Driver Suspensions Unit, 1905 Lana Ave NE, Salem OR 97314.
Employee no longer operates company vehicle(s).
Employee no longer works for this company.
EMPLOYER SIGNATURE

X

735-6874 (1-14)
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THE TEN COMMANDMENTS OF DMV HEARINGS
1.
The purpose of the DMV hearing is to prevent a license suspension, increase of insurance
rates, and discovery and lock in the police officer to favorable evidence. Ninety-nine percent of the
time, your client should hire you/an attorney to do the DMV hearing.
2.
The hearing must be requested in writing within ten days of the breath test refusal/failure
or urine test refusal. See ORS 813.40. Always ask about the date of arrest so you can request the hearing
in time. You can do this before you get hired. (503) 945-5521 is the fax number where you can send your
DMV request. Or do it online at https://www.oregondmv.com/SSL/IC_Hearing/request.htm.
The request must include the following of the client’s information:
a.

Your full name.

b.

Your complete mailing address.

c.

Date of arrest.

d.

Your Oregon driver license, permit, ID card or customer number (if you have one).

e.

Your date of birth.

f.
A telephone number (with area code) where you can be reached between 8 a.m. and 5
p.m. Monday through Friday.
g.

A brief statement of the issues you intend to raise at the hearing.

h.
The name, address, and telephone number of your attorney (if you will be represented by
an attorney during the hearing process).
You have the right to be represented by an attorney at your own expense. You may represent
yourself at the hearing. Legal aid organizations may be able to assist you if you have limited financial
resources. The department will not be represented by an attorney at the hearing;
i.

Dates and times that you (or your attorney) cannot appear at a hearing.

j.

A request to have the hearing held in person, if desired.

k.
A request for an interpreter (if you do not speak English and will need an interpreter to
translate for you at the hearing).
You may call the DMV Hearings Case Management Unit at (503) 945-5545 to confirm receipt of
your request. DMV is not responsible for requests that cannot be read when they are received or that
are lost or misdirected during the transmission process.
3.
You want to request an “in person” hearing so the officer has to show up in person. Make
sure you request this in your notice.
4.
Expand the scope of the hearing to challenging the reasonableness of the stop and the
probable cause for the arrest, pursuant to Bish v. Motor Vehicles Division and Pooler v. Motor Vehicles
Division. You might want to state other issues such as the right to communicate in your opening
statement in your opening statement or in your request. You can also challenge all of the requirements
under ORS 813 where the DMV has the burden of proof.
5.
Treat every DMV hearing as a case that is going to go to trial. So you need to be aware of
how to try DUII cases. Examine driving issues, field sobriety tests, things your client did well, how the
breath test was conducted, etc.
6.
Be familiar with the DOJ guide to Oregon implied consent hearings and OCDLA’s guide
on DMV hearings.
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7.
Examine your client’s paperwork to see if the correct boxes are checked. See Coutler v.
DMV, 168 OR 442 (2000).
8.
Did your client get a reasonable opportunity to communicate with counsel or others? See
Moore v. MVD, 293 Or 715 (1982).
(1990).

9.

Did your client have the physical capacity to take the test? Cobine v. MVD, 102 Or App 17

10.
If you appeal, it must be filed in circuit court within 30 days of the written decision. See
ORS 813.410(5)(7)(a).
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You win or lose jury trials based on your ability to stick to a cohesive theory. When you bounce
around, you create confusion. Confusion often leads to your points being disregarded by the jury
and lost during deliberations.
Cross-examination is the process by which you build your theory or destroy your opponent’s
theory. You should spend at least 80% of your overall trial preparation on cross-examination.
Your cross examination is based on destroying their theory or bolstering your own. Do not use
cross to highlight issues/points/facts that are unimportant to your theory.
Why is cross examination so hard? Attorneys often do not prepare for cross-examination or
believe they can get an ultimate argument question in front of a jury.
The Eder system of cross-examination
1.
Know the legal standard. Apply it to your case theory and the opposing case. Your
theory should be your message to the jury in closing argument. If your case theory is grounded in
the evidence, then, at some point, the opposing case theory must depart from the evidence and
head towards improbability.
2.
Brainstorm possible areas of cross-examination. Walk through the case from the
opposing point of view. Ultimately, what must the other side concede?
a.
If yes, then X must be true.
b.
If no, then Y must be true.
3.
Ask what would have been reasonable or logical in the situation. Now, what actually
happened in this case? These should be your topic areas. Once you have your topic areas
(which should be sectioned out) you want to apply the 3 C’s.
a.
Commit - Get the witness to commit to making a statement or their version of
events. Take baby steps- Use one fact, detailed and short questions so the witness
does not know your ultimate conclusion which is based on a number of facts.
b.
Confront - Accredit their statement and then authenticate the statement
i.
Sometimes ask a question that assumes facts. For example, “After you
went to lunch and the bank you got back to your office around 1:30, didn’t
you?"
c.
Complete - You complete the impeachment in your closing argument.
4.
Be deliberate. Do not cross on any points that do not build toward your theme. Points
that don’t support your theme distract the jury from your case.
5.
Think about setting up impeachment for trial. Every deposition could be a trial so you
want a good transcript to use at trial.
a.
Start by using your best/most important impeachment topic to expose witness
early and also start your questioning with “yes” answers.
b.
Short answers make for easy impeachment.
c.
Clear questions are important for the witness and for the jury.
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d.
6.

Pick up paper when impeaching because they don't know what it says.

Fundamentals of cross-examination - It is important to have control of the witness.
a.
Ask leading questions or open ended questions unless you have/know their prior
statement.
b.
Listen to the answer and don’t move on too quickly.
Avoid multi-fact questions (they are confusing and you lose momentum). You want
short questions. The point will be clear and obvious to the listeners.
c.
. Exception is listed above if you need to establish a fact and not have the witness
know about it.).
d.
You can write out your questions as you prepare but don’t just read your cross
examination questions. Eye contact is very important. Be able to visualize the
questions. You set the pace, tone and the focus. You are in control of the cross.
Don’t let your style or questioning let the witness repeat their direct.
e.
Keep your cool. The jury is watching you. Don’t quarrel or be petty..
f.
Each topic should have its own sheet.
Secure concessions or impeachment without asking ultimate questions; think about
whether you are “over-controlling” your witness.
g.
Finish on a high note
h.
Know when to stop and when to sit down

7.

Bad Habits/Ideas
a.
Who, what, where, when, why, explain.
b.
Never give the witness control.
c.
Don't repeat the direct even if it was good when they said it the first time.

8.

Examples

Example #1. Don’t lose a point for closing argument!
Lawyer- You are Mr. X’s doctor, correct?
Witness- Yes.
Lawyer- And you also live next to Mr. X, don’t you?
Witness- Yes.
Lawyer- So don’t you think you are biased because you know him personally and see him all the
time?
Witness- No, I’m not.
Lawyer- Yes, you are.
Witness- I don’t pick who I treat for injuries. I take every injury. I professionally analyze every
injury, whether it is my mom or someone unknown. That is the basis of science.
In addition to getting a worthless exchange, you are now stuck with the witness’s answer.
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If you just ended with you live next to Mr. X, you can argue to the jury there is bias that may be
entering into the diagnosis.
Example # 2. How to tell a story through cross-examination
Ultimately you want to show that the accident happened in icy conditions.
- A bad cross would be: "there was ice out on the day of the accident." "You can't stop quickly
when there is ice."
- A worse cross would be: "you shouldn't have driven so fast because there was ice"
- A better cross would be: describing the day so the jury can visualize the scene.
- "The crash happened on December 2nd of last year.
- It was cold.
- You wore a warm coat.
- You wore gloves.
- The car was really cold when you turned it on.
- The windows had to be defrosted.
- There were white flakes of snow on the corner of the windshield.
- There was ice on the ground.
Example # 3. How to use looping questions to tell a story.
- Dave is 6 foot 7 (yes)
- Jesse is 5 foot 9 (yes)
- You saw 6 foot 7 Dave hit 5 foot 9 Jesse with his fists
Example # 4. How to use logic to discredit an expert in the field.
The opposition has an expert who didn’t follow the scientific method
- Scientists follow scientific methods
- Scientific methods validate theories
- Accepted approaches produce reliable results
Save for argument
If expert didn’t follow scientific methods then one shouldn’t follow his/her result (or it is at least
less reliable than your expert).
Example # 5 How to handle testimony not in any previous report but suddenly comes out from
an opposing witness on direct.
Police officer testifies to facts not in his/her report
- You have attended courses on writing police reports, haven’t you?
- You are taught it is essential to write the relevant facts into your report, aren’t you?
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- You have your report with you today, don’t you?
- There isn’t a single mention of ___ in that report, is there?
- This incident occurred over six months ago, didn’t it?
- Fair to say you have been involved in hundreds of incidents and investigations since that time,
haven’t you.
Example # 6. How to challenge a witness’ conclusion with common sense
The failed field sobriety test example. Two clues on the walk and turn test indicate a failure
according to the police manuals. Imagine you are a defense attorney and your client started too
soon and stepped off line while completing the test. The Officer will testify your client failed the
test. First, you need to know every component of the test in the “walk and turn” portion. Then
ask about what your client did well to set up a common sense argument that you don’t phase in
and out of intoxication.
The questioning would look like the following:
- Ms. X didn't step out of the starting position, did she?
- She held her balance with one foot in front of the other while you explained and demonstrated
the test.
- That's something you are specifically trained to looking for in a DUII investigation?
- Ms. X didn't raise her arms for balance on any of the steps
- 8 of her first 9 steps were on the line
- 9 of 9 were on the line on the way back
- Ms. X turned correctly didn’t she?
- And while she turned, she never lost her balance
- 9 of 9 steps were heel to toe on the way down
- 9 of 9 steps were heel to toe on the way back
- So 17 of the 18 steps were on the line and all 18 of the steps were heel to toe
Save for argument why it matters that things were not there
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Defending Marijuana DUIIs
1)

Understand the law for pre-trial challenges.
a.
Was there a Drug Recognition Evaluation (DRE)?
i.
Was there valid consent?
ii.
Were all 12 steps completed?
iii.
Did the urine sample corroborate the DRE’s assessment?

2)

Know the field sobriety tests and the DRE protocol.

3)

Is there a chain of custody issue with the urine?

4)

Decide on one theory of defense for the jury.
a.
How do the signs and symptomology line up?
b.
Do you need an expert?
i.
Is there an alternative explanation?
ii.
Chart notes.

5)

Jury selection—don’t run from marijuana. Embrace it.
a.
Experience, timing of impairment, etc.
b.
Think about the jurors you want in your case. Who don’t you want?

6)

How to deal with the state crime lab.
a.
Brevity is key.
b.
Read the studies on marijuana.
c.
Find areas of agreement like how long MJ stays in the urine.

7)

Closing—Match up the evidence, the absurdity and the unknown.
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Note: With
Methaqualone, pulse
will be elevated and
body tremors will be
evident. Alcohol and
Quaaludes elevate
pulse, Soma and
Quaaludes dilute
pupils

CNS DEPRESSANTS
Disoriented
Droopy Eyelids (Ptosis)
Drowsiness
Drunk-like behavior
Flaccid muscle tone
Gait Ataxia
Slow, sluggish reactions
Thick, slurred speech
Uncoordinated

Oral
Injected (occasionally)

Shallow breathing
Cold, clammy skin
Pupils dilated
Rapid, weak pulse
Coma

USUAL METHODS OF
ADMINISTRATION

OVERDOSE SIGNS

Methaqualone: 4–8
hours

Tranquilizers: 4–8 hours

DURATION OF EFFECTS Barbiturates: 1–16
hours

MAJOR INDICATORS
GENERAL INDICATORS

Agitation
Increased body
temperature
Hallucinations
Convulsions

Insufflation (snorting)
Smoked
Injected
Oral

Meth: 12 hours

Amphetamines: 4–8
hours

Cocaine: 5–90 minutes

CNS STIMULANTS
Anxiety
Body tremors
Dry mouth
Euphoria
Exaggerated reflexes
Excited
Eyelid/tremors
Grinding teeth
(Bruxism)
Increased alertness
Insomnia
Irritability
Redness to nasal area
Restlessness
Rigid muscle tone
Runny nose
Talkative

DISSOCIATIVE
ANESTHETICS
Blank stare
Confused
Chemical odor (PCP)
Difficulty w/speech
Disoriented
Early HGN onset
Hallucinations
Incomplete verbal
responses
Increased pain
threshold
Loss of memory
“Moon walking” (PCP)
Non-communicative
Perspiring (PCP)
Possibly violent (PCP)
Rigid muscle tone
Sensory distortions
Slow, slurred speech

Note: With LSD,
piloerection may be
observed (goose
bumps, hair standing
on end)
Duration varies widely PCP Onset: 1–5 minutes
from one hallucinogen Peak Effects: 15–30
to another
minutes
Exhibits effects up to 4–
6 hours
DXM: Onset 15–30
minutes; effects 3–6
hours
Oral
Smoked (PCP)
Insufflation
Oral
Smoked
Insufflation (PCP)
Injected
Injected (PCP)
Transdermal
Eye drops
Long intense “trip”
Long intense “trip”

HALLUCINOGENS
Body tremors
Dazed appearance
Difficulty w/speech
Disoriented
Flashbacks
Hallucinations
Memory loss
Nausea
Paranoia
Perspiring
Poor perception of time
and distance
Rigid muscle tone
Synesthesia
Uncoordinated
CANNABIS
Body tremors
Disoriented
Debris in mouth
Eyelid tremors
Impaired perception of
time & distance
Increased appetite
Marked reddening of
conjunctiva
Odor of marijuana
Possible paranoia
Relaxed inhibitions

(Impairment may last up
to 24 hours, without
awareness of effects)

Fatigue
Paranoia

Insufflated
Smoked
(Historically, have been Oral
taken orally)

Anesthetic gases and
aerosols: Very short
duration

Note: Anesthetic gases
cause below normal
blood pressure;
volatile solvents and
aerosols cause above
normal blood pressure
6–8 hours for most
2–3 hours—exhibits
volatile solvents
effects

INHALANTS
Bloodshot, watery eyes
Confusion
Disoriented
Flaccid or normal
muscle tone
Flushed face
Intense headaches
Lack of muscle control
Non-communicative
Odor of substance
Possible nausea
Residue of substance
Slow, thick, slurred
speech

Slow, shallow breathing Coma
Clammy skin
Coma
Convulsion

Injected
Oral
Smoked
Insufflated

Others: Vary

Methadone: Up to 24
hours

Heroin: 4–6 hours

Note: Tolerant users
exhibit relatively little
psychomotor
impairment

NARCOTIC ANALGESICS
Constricted pupils
Depressed reflexes
Drowsiness
Droopy eyelids (Ptosis)
Dry mouth
Euphoria
Facial itching
Flaccid muscle tone
Nausea
“On the Nod”
Puncture marks
Slow, low, raspy speech
Slowed breathing
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None

Present

Normal

BODY TEMP

Up

Up

Up

Slow

Up

Up

Up

Normal (3)

Dilated

None

None

None

HALLUCINOGENS

Up

Up

Up

Normal

Normal

Present

Present

Present

DISSOCIATIVE
ANESTHETICS

Down

Down

Down

Little to none visible

Constricted

None

None

None

NARCOTIC
ANALGESICS

Up/down/normal

Up/down (5)

Up

Slow

Normal (4)

Present

Present (high dose)*

Present

INHALANTS

Normal

Up

Up

Normal

Dilated (6)

Present

None

None

CANNABIS

1.
2.
3.
4.
5.
6.

Soma, Quaaludes usually dilate pupils.
Quaaludes and ETOH may elevate.
Certain psychedelic amphetamines cause slowing.
Normal but may be dilated.
Down with anesthetic gases, up with volatile solvents and aerosols.
Pupil size possibly normal.

Notes: These indicators are those most consistent with the category; keep in mind that there may be variations due to individual reaction, dose taken,
and drug interactions.

*High dose for that particular individual.

Down

Down (2)

Slow

Dilated

None

Present (high dose)*

Normal (1)

None

Present

BLOOD PRESSURE

PULSE RATE

REACTION TO LIGHT

PUPIL SIZE

HORIZONTAL GAZE
NYSTAGMUS
VERTICAL GAZE
NYSTAGMUS
LACK OF
CONVERGENCE

CNS STIMULANTS

CNS DEPRESSANTS
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Common Defenses and Considerations
Related to Diversion or Pleading Guilty:
Effective Strategies for Resolving a DUII
Case by Diversion, a Guilty Plea, or Trial
Mae Lee Browning
Browning Legal Counsel LLC
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I.
IS THE CLIENT DIVERSION ELIGIBLE?
A.
“What’s your record” versus:
B.
“How many times have you had handcuffs put on you?”
1.
Prior drug treatment? Know what a Dunbrasky issue is.
2.
Similar treatment program? Participation? State v. Dunbrasky, 122 Or App 90 (1993) (PCS
methamphetamine conviction with SIS, court-ordered treatment; “In any case, a court may impose a milder
sanction in exchange for the defendant’s agreement to address an underlying alcohol or drug problem.
Because the first program addressed a substance abuse problem and was accepted by defendant in exchange
for a milder sanction, it was sufficiently similar to the diversion to disqualify her from diversion in this case.”);
State v. Lagrassa, 235 Or App 150 (2010) (same if drug/alcohol treatment was ordered through PPS); State v.
Wright, 204 Or App 724 (2006) (same for noncriminal juvenile dependency case); State v. Young, 196 Or
App 708 (2004) (same for non–driving related STOP program); State v. Bentley, 239 Or App 18 (2010) (even
though PCS sentencing is now one-size-fits-all, defendant still got “benefit” by not risking PV sanctions);
State v. Parker, 235 Or App 40 (2010) (where defendant blew off treatment, he did not “participate;” thus is still
statutorily eligible for DUII diversion; however, remanded for judge to review discretionary reasons for
permitting or denying diversion entry).
3.
Prior DUII conviction—counseled? Barnes, 92 Or App 355 (1988).
a.
The conviction must have been counseled and/or otherwise valid and voluntary for the reasons
explained in City of Pendleton v. Standerfer, 297 Or 725 (1984), and State v. Probst, 339 Or 612 (2005).
If counseled, appropriate colloquy?
Burgett v. Texas, 389 US 109 (1967) (invalid convictions may not be used to support guilt or
enhance sentencing); Stelts v. State, 299 Or 252 (1985) (DUII conviction void where court’s personal
address to defendant did not include discussion of confrontation right).
b.
Is state objecting? Ethics, perjury, and false swearing. Do you disclose the problem?
c.
CDL?
Do you disclose that problem?

A.

B.

II.
IS THE CLIENT A GOOD DIVERSION CANDIDATE?
“Do you smoke pot?” Roommates? Are you around pot smoke regularly?
1.
Physical characteristics/discussion of drinking history, attitudes.
2.
Drink of choice—why it’s important. Drinking since arrest?
Anger at the police/investigation/case; bitterness; breath test result.

III.
MECHANICS OF ENTERING DIVERSION
Lengthy plea petition; online sources available at http://courts.oregon.gov/OJD/forms/
A.
pages/index.aspx.

B.

1.
Setting up ignition interlock device (IID) before you go to court!
2.
Starting treatment right away—especially if currently abstinent.
3.
Investigating the case, client’s permission.
“My lawyer has talked with me about the four affirmative obligations for DUII diversion.”
1.
Filing fee.
2.
3.

Victim impact panel.
Alcohol evaluation and treatment.
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4.
IID on any “vehicle” during term of diversion.
C.
Passive obligation: Complete abstinence from alcohol and “intoxicants” except for prescriptions and
“sacramental wine given or provided as part of a religious rite or service,” or a “non-prescription drug that
contains alcohol so long as taken in accordance with the directions” on the label—but no driving with
booze/intoxicants on board, open containers.
Medical marijuana?
D.
Keep court apprised of address.
IV.

IMMIGRATION CONSEQUENCES OF DUII DIVERSION

A.
For undocumented people, or visa holders, and for people with prior criminal history or pending
charges, seek the advice of an immigration/crimmigration attorney, or call the Padilla Project at Metropolitan
Public Defender.
B.
For people who are lawful permanent residents with no criminal history, your client’s first goal should
be to avoid deportability/removability and then second, to avoid inadmissibility.
C.
Primary removal grounds are: Aggravated Felonies, Crimes Involving Moral Turpitude (CIMTs),
Domestic Violence Offenses, Controlled Substance Offenses, and Firearm or Destructive Device Offenses.
D.
Entering a plea to enter diversion, plus restraint on your client’s liberty, will be viewed as a conviction
for DUII in immigration court.
E.

The 9th Circuit and the Board of Immigration Appeals has recognized that a simple DUII is not a CIMT.

F.
However, a DUII on a suspended license is a CIMT. Matter of Lopez-Meza, 22 I. & N. Dec. 1188, 1194
(BIA 1999).
1.

Try to get the DWS dismissed as part of client’s plea.

2.
Otherwise, keep the pleas separate by using difference case numbers and making sure that
neither mentions the other.
3.
Plead your client guilty to the straight language of the statute and avoid the prosecutor putting on
the record a recitation of the facts.
4.
Do not stipulate to or make any mention of lab results, police reports, or injury to another, if
there was any.
G.

A controlled substance will result in deportability/removability and inadmissibility.

1.
Plead your client guilty to the straight language of the statute and make no mention of any
controlled substance.
H.
The state can consider immigration consequences when making a plea offer, just like it can consider
mental health and/or drug/alcohol issues. If the prosecutor tells you that he/she cannot treat your client
differently from other defendants who do not have immigration issues, tell the prosecutor that he/she can and
cite to Padilla (130 S. Ct. 1473 (2010)). Try to work out a plea that limits your client’s immigration exposure.
V.
IF CLIENT IS NOT DIVERSION ELIGIBLE—TRIAL OR PLEA?
A.
Does the county’s plea petition have language like: “I have been convicted/adjudicated of one or more
misdemeanors, felonies, and/or Juvenile offenses in the past as follows: . . .”
Ethical obligations.
B.
How did things go at DMV?
Reasons to plea: cheaper; starts ODL suspension immediately; control.
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C.
D.

A.

B.

Why start treatment immediately?
Read your client. Explain the benefits. Let client make the decision.
Multnomah County’s “X-Plea” Program
If client is afraid of jail; has time on hands for community service. Most common probation violation?
VI.
DUII JURY
Note those you are already inclined to challenge from the questionnaire.
1.
The government versus the citizen—do you want the government on your jury?
2.
People working in a field sensitive to DUII.
3.
People working in a field that does not encourage critical thinking.
The introductions—prep your client. First impressions count.

C.

The judge’s questions—watch body language.
Keep in mind those who will be your for-cause challenges shortly.

D.

Voir dire.
1.

Start with group questions—easy ones.

2.

Use questions to make people confront their own biases/self-deceits.

3.

Ask the prosecutor’s for-cause challenges and rehab ahead of time.

4.

Know how to deal with premature judicial rehab.

E.

Dealing with judicial time limits—preservation.
But bear in mind that unnecessarily long jury selection does the client no favors.

F.

Challenges for cause.

Know State v. Carter, 205 Or App 460 (2009). During jury selection, the following colloquy occurred
with prospective juror Henson, a former police officer, and defense counsel:
Q.
You said you would have to hear a lot of good stuff to change the way how you feel
already. I guess my question is how do you feel already?
A.
Well, I feel like he’s guilty. . . . I mean like I say, I haven’t heard all the other stuff, but I
mean that’s just right off the bat how I feel, I mean but—
Q.
And even though you haven’t heard any evidence and there is a presumption of
innocen[ce], you still think that he’s more than likely guilty?
A.
Yeah. I could—maybe I could change my mind, I don’t know, I would have to hear
probably more to find out to see.
Q.
Just a second. . . . Do you think it would be fair to have someone having the same
thoughts that you’re having be on the jury?
A.
Probably not, really.
Q.
So you don’t think you could be fair?
A.
No.
Defendant challenged Henson for cause. The prosecutor asked whether Henson understood that he
would be asked to agree to follow the law, and Henson replied, “Yeah.” The prosecutor then explained that a
juror is required to presume a defendant innocent until proved guilty beyond a reasonable doubt and then
asked whether Henson could follow such an instruction. Henson replied, “Yeah, I could probably do that.”
The trial court then questioned Henson and asked if he could put his personal feelings aside and Henson
answered “I guess I could try.”
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The trial court said, “I think that’s all we can ask,” and denied defendant’s motion. Shortly
thereafter, the court commented to defendant that, “you’re lucky Mr. Henson is not a leader.” Defendant renewed
his motion to excuse Henson for cause. The trial court again denied the motion, commenting that Henson has
“his own personal beliefs but he said he can set them aside, and I believe him.”
The Court of Appeals concluded that the trial court erred in denying defendant’s motion to excuse
juror Henson for cause because Henson never said that he could set his personal beliefs aside and because it
doubted that the trial court truly believed that Henson could do so.
G.

Preserve the error.

1.
Be prepared to explain your peremptory challenges—why you were ultimately forced to accept
objectionable juror.
2.

Not too difficult in DUII cases, however. Lots of bad jurors out there.

a.
Philosophical question: Why? Has drinking and driving gotten worse over the years, or
is it something else?
b.

In any event, bear in mind that we represent political pariahs.
i.

Jury panel should have 18 members.

ii.
And probably an alternate—mistrials and judicial economy. See, e.g., Caliendo
v. Warden of California Men’s Colony, 365 F3d 691, 696–98 (9th Cir. 2004) (habeas petition
granted where detective, who provided crucial testimony, had 20-minute conversation factually
unrelated to trial with three jurors during a recess).
H.

Be familiar with Batson challenges—how to, when, and why.
1.

Prima facie; DA explanation; pretext.

2.
State v. Ross, 154 Or App 121 (1998) (DUII conviction reversed where DA excused AfricanAmerican jurors and judge relied on her personal knowledge of prosecutor (“I know [the prosecutor], and I
know that he does not exclude jurors based on their race.”) in making assessment whether discrimination
was purposeful).
VII.

HAVE A THEORY

A.
Does the expert help your theory?
State experts vs. defense experts: what’s the difference?
B.

Specific types of experts and why/when you need them.
1.

DRE exams—what urine tell us, and the problems of junk science.

2.

Do you need an expert to expose the problems?

3.
What’s in the public jurisprudence already: The Court of Appeals explained why “past drug
use” and this type of urinalysis evidence should be excluded:
Clearly, whether defendant was impaired due to alcohol or drug consumption at the time of the accident
was material to the state’s case. However, the trial court correctly accorded the urinalysis little probative value
as to that question, because of the conceded lack of direct correlation between the urinalysis test results and
impairment at the time of the accident. At most the evidence could properly be used to demonstrate that
defendant had consumed drugs at some point before the accident. It could also be viewed as providing some
slight corroboration of the officer’s observation of symptoms, e.g., red eyes and greenish tongue, that the
officer associated with drug use. However, given the significant weight that a jury is likely to accord this type
of evidence, the potential for prejudice here is high. Specifically, the jury might infer, from the very fact that it
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is being told that defendant tested “positive” for marijuana and methamphetamine after the accident, that there
necessarily must be some correlation between the drugs in her urine and her physical or mental condition at the
time of the accident. Alternatively, the jury might assume that because defendant had consumed drugs in the
past, she was a reckless person and was likely to have been acting in a reckless manner at the time of the
accident.
State v. Jayne, 173 Or App 533, 544 (2001) (emphasis in original).
C.

What’s in your ability as a lawyer?

1.
“Cross-examination is the greatest legal engine ever invented for the discovery of truth. You can
do anything with a bayonet except sit on it. A lawyer can do anything with cross-examination if he is skillful
enough not to impale his own cause upon it.” John Henry Wigmore.
But you can still use an expert to prepare (both scientific and legal expertise is helpful).
2.
Breath testing—educate yourself:
About the particular machine’s effectiveness and foibles;
About alcohol’s effect on the human body.
3.
Blood testing—educate yourself on difference between serum and whole blood testing, forensic
and hospital test.
4.
Extrapolating back—read Garriott’s.
Okay if offered as exculpatory evidence.
State v. Milstead, 57 Or App 658 (1982):
The state has the burden of proof in a criminal case, and a defendant has the right to make the
state’s burden of proof as “heavy as possible by calling to the . . . attention [of the trier of fact] any fact which
would raise a not completely unreasonable possibility . . .” inconsistent with guilt. See Byrd v. Lord Brothers,
256 Or. 421, 425, 473 P.2d 1018 (1970). Although Byrd was a civil case, we perceive no reason why its
holding should not apply with equal force in criminal cases. The “fact” defendant seeks to prove is that, in
the course of the state’s investigation of her condition immediately following her arrest, one of several tests
made by the state produced a result consistent with her sobriety. The possibility that she was not
intoxicated is clearly a subject on which she may produce evidence to rebut the state’s case. Certainly she
can testify that, at the officer’s request, she submitted to a breathalyzer test and to her recollection of its result.
It follows that the test result itself is admissible when offered to impeach the state’s case.
D.

Why it’s important to get it right.
The part I took in defense of Cptn. Preston and the Soldiers, procured me anxiety, and obloquy
enough. . . . Judgement of death against those soldiers would have been as foul a stain upon this country as the
executions of the Quakers or Witches, anciently. As the evidence was, the verdict of the jury was exactly right.
VIII. TRIAL OBJECTIONS
When the prosecutor makes an improper argument or the police officer tries to offer or introduce
inadmissible evidence, immediately object and cite the case that supports your objection. If the remedy you
seek is a mistrial, ask for that at that time. Here are some common objections:
1.
The police officer and the prosecutor cannot correlate the defendant’s actions to blood alcohol
level. State v. Ross, 147 Or App 634 (1997).
2.
The police officer cannot speculate what the defendant’s BAC was at the time of driving. For
example, if the breath test was below a .08, the police officer cannot testify that because the defendant was
sobering up at the time of the breath test, that the BAC when the defendant was driving was probably a .08 or
higher. State v. Johnson, 219 Or App 200 (2008).
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3.
The police officer cannot speculate, based on his/her observation and experience, what the
defendant’s BAC would have been had defendant taken a breath test. BAC can only be shown through a
chemical test. State v. Jacobs, 109 Or App 444 (1991).
4.
The state cannot comment in closing that the defendant failed to explain a fact or situation
because the defense has no burden to present evidence and the defendant does not have to testify. State v.
Macomber, 18 Or App 163 (1974).
5.
The prosecutor cannot tell the jury that the defendant wanted to make a phone because that
implies that defendant was calling to ask for legal advice. State v. Veatch, 223 Or App 44 (2008).
6.
The state cannot offer evidence and let the police officer testify that the defendant’s BAC was
over the legal limit based on the HGN test. Move for a mistrial. State v. Fisken, 138 Or App 396 (1996).
7.
The state cannot comment on defendant’s silence in the state’s case in chief. Move for a
mistrial. State v. Marple, 98 Or App 662 (1989).
8.
The prosecutor cannot tell the jury that the evidence is uncontradicted when the only person to
contradict the evidence is the defendant and the defendant has chosen not to testify. State v. Buck, 239 Or 577
(1965).
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Why Is a Raven Like a
Writing Desk?
Establishment and Dis-Establishment of
Paternity and Child Support
• Michael Ritchey, AAG, Civil Recovery Section,
Oregon Department of Justice
• Carmen Brady-Wright, AAIC, Child Advocacy
Section, Oregon Department of Justice

Why is paternity important?
• Gives a child a legal father and a sense of
belonging to a family including grandparents,
siblings and other relatives
• Establishes parental rights and responsibilities
• Inheritance rights
• May qualify the child for veterans or social
security benefits paid on behalf of father
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General Considerations
• Legal father means paternity has been legally
established
• Biological father is the man who has been
determined by testing to be the biological
father. May or may not be legal father.
• If paternity has been established for one man,
it must be legally disestablished before it can
be established for a different man.

Putative Fathers
Putative means alleged biological fathers who have not established
paternity – self-alleged or alleged by mother
Stanley putative fathers (Stanley v. Illinois, 405 US 645 (1972))
• Alleged biological fathers who have assumed or attempted to
assume responsibilities of parenthood.
• Parental responsibilities can include living with child, financially
supporting child, establishing psychological, parental relationship
with child. See ORS 419B.875(1)(a)(C).
• Must be biological father to be a Stanley putative father.
• Same legal standing and rights as legal fathers. See ORS
419B.875(3) and (4)
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Putative Fathers Cont’d
Pagan putative fathers (Lehr v. Robertson, 463 US
248 (1983); P& P v. CSD, 66 Or App 66 (1983))
• Alleged biological fathers who have not assumed
or attempted to assume parental responsibilities
• Putative father has the primary responsibility to
protect his rights (ORS 109.096(8))
• Pagan putative father has no legal standing in
dependency case

Putative Fathers Cont’d
“Other” putative fathers – more information is needed to
determine legal status
• Had or attempted to have some contact with child
and/or provided or attempted to provide some gifts,
necessities, support but actions did not rise to level of
treatment as a “Stanley” putative father
• Conflicting information about level of involvement
with child
• Child placed in foster care at or near birth so no real
opportunity to take on parenting role but has expressed
interest in doing so
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Working with Putative Fathers
• Goal to resolve paternity issues early on in the
dependency case
• “Randy Jones” letter sent by DHS to “pagan”
or “other” putative father to provide
opportunity to protect his rights and involve
himself in planning for the child

Methods of establishing paternity
• Presumed paternity ORS 109.070(1)(a) &(b)
• Voluntary Acknowledgment of paternity ORS
109.070(1)(e)
• Filiation proceeding ORS 109.124 et seq.
• By consenting to assisted reproduction for wife
ORS 109.243
• Adoption ORS 109.304 et seq.
• Administrative order ORS 416.415
• By other provision of law ORS 109.070(g)
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Communication Between
DHS and DCS
• DHS, Office of Child Welfare Program,
Federal Policy, Planning and Reporting, Child
Support Team
• DCS, State Recovery Central Unit

DHS Referrals to DCS for Paternity
Establishment and/or Support
• Referral of IV-E eligible children, where appropriate, to
DCS for child support to be assigned to the state (42
USC 671(a)(17) and OAR 413-100-0800 et seq)
• Referral to DCS for assignment of support rights if
current active child support case for one parent to pay
the other (OAR 413-100-0800(2))
• Without an existing support order, DHS will refer to
DCS to establish a support order absent specified
exceptions (OAR 413-100-0800(3))
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Administrative Process
• Federal law requires states to have expedited
processes for establishing paternity and child
support. 42 USC 654, 42 USC 666
• Child support rights belonging to any applicant
for public assistance or for support of child in
state custody or care are assigned to the state
by operation of law. See ORS 412.024,
418.032, 419B.406 & 419C.597

Administrative Process
• Child Support Program (CSP) establishes
paternity as provided in ORS 416.400 to
416.465.
• CSP cases originate in two ways: a mandatory
referral because child is recipient of public
assistance or an application for services from
someone who is not receiving assistance.
• Start by checking OVERS (vital stats website)
to determine if father on birth record
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• If no dad on birth record, mom completes
paternity affidavit. Sometimes DHS will work
with mom to complete the application. If that
doesn’t happen, DCS mails it out.
• Failure to return the paternity affidavit or
otherwise cooperate with the CSP can cause
the assistance grant to be sanctioned.
• Once an alleged father is identified, CSP issues
Notice and Finding of Financial Responsibility
and proposed order establishing paternity. Can
also include support.

• The pleadings tell the parties the alleged father
will be established as father unless one or both
object and request testing within 30 days.
Objection form is included.
• Pleadings also include an administrative order
for paternity testing. The order tells the parties
to call the CSP if they want to schedule tests.
• If support is also alleged, can object to support
only. Results in adminstrative hearing.
• If no objection, order entered by default.

Juvenile Law: Down the Rabbit Hole

Part 7: 3–7

Chapter 3—Establishment and Disestablishment of Paternity and Child Support

• If objection to paternity is received, tests are
scheduled and parties are notified.
• If requesting party fails to appear for testing,
tests are generally rescheduled once. If
requesting party fails to appear a second time
default order entered.
• If non-requesting party fails to appear for
testing, the tests are rescheduled once. If nonrequesting party fails to appear a second time,
CSP moves for a judicial order for tests and
personally serves the party. If they fail to
appear for that test, CSP pursues contempt.

• If test results are positive, parties notified that
paternity order will be entered in 30 days
unless a party objects and submits proof of
prepayment to accredited lab for a second set
of tests.
• If party does not want a second set of tests and
continues to object or objects to the second set
of test results, matter certified to court under
ORS 416.430.
• Parties almost never object once testing has
been done.
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Self Alleged Father (SAF)
• Federal law requires child support programs to
provide services to a self alleged father.
• However, agency need not attempt to establish
paternity in any case involving forcible rape,
incest or if legal proceedings for adoption are
pending, if in the opinion of the CSP director it
would not be in the child’s best interest.

• If an application is received from a SAF, CSP
sends a letter to mom that tells her to complete
and return an enclosed questionnaire if she
does not want paternity established because:
– Child was conceived through rape or incest
– A legal proceeding for adoption is pending
– Mom claims good cause due to risk of harm to her
or child from proceeding a legal action

• CSP director reviews the questionnaire and
decides whether the program will proceed.

Juvenile Law: Down the Rabbit Hole

Part 7: 3–9

Chapter 3—Establishment and Disestablishment of Paternity and Child Support

• If not proceeding, SAF is notified and case
closed.
• If proceeding to provide services to a SAF, issue
a proposed order establishing paternity.
• Serve mom by personal service; mail copy to
SAF.
• If no objection, finalize order.
• If there is an objection, schedule paternity tests.
• If tests positive, finalize order.
• If tests negative, file motion for judgment of
non-paternity.

• If requesting party fails to appear, reschedule
test one time. If he/she fails to appear a second
time, may or may not enter order by default.
• If requesting party appears and non-requesting
party does not, reschedule test for nonrequesting party. If fail to appear a second
time, move for judicial order for tests.
• If party fails to comply with judicial order,
initiate contempt.
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Mandatory paternity testing
In some situations the CSP will require
genetic testing even if not requested by a
party:
• Multiple alleged fathers
• Presumed father/marital presumption

Multiple alleged fathers
• If mom identifies more than one man as the
potential father of the child, a positive genetic test
is required before entry of an order.
• One exception is if mom is able to identify one of
the men as the most likely father.
• CSP selects one alleged father and issues a
proposed order and schedules tests. CSP will
either enter an order establishing paternity or
move for judgment of non-paternity depending on
the test results.
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• Keep testing until someone tests positive
• However, when there is only one alleged father
left, no testing is required and if not requested,
an order will be entered by default.

Presumed Paternity
• If mother is married at time child is born, her
husband is presumed to be the father.
• The presumption may not be challenged by
anyone except mother and husband as long as
they are married and cohabitating unless one
or both give permission.
• If the CSP needs to establish a support order
and there is a presumed father, proposed order
issued for the presumed father to pay support.
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• That is true whether or not husband is
on birth record
• In that situation, the pleadings do not
mention paternity, but if either party
objects based on paternity, tests are
ordered

A man other than presumed father identified
as alleged father of child
• It is fairly common for mom to identify a man
other than presumed father as the father of the
child.
• The CSP also receives a fair number of
applications for services from a self alleged
father in cases where there is a presumed
father.
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• If presumed father is on the birth record, no
action is taken with respect to paternity. If a
support order is needed, it will be initiated
against the presumed father.
• If presumed father is not on birth record, he is
sent a letter that informs him mom is claiming
someone else is the father or that another man
is claiming to be the father and that if he
objects to the CSP establishing paternity for
the other man he should object.

Presumed father does not object
• Proposed order establishing other man is
issued and parties are ordered to submit to
paternity tests. If tests are positive, the state
moves to rebut the presumption of paternity
and for an order disestablishing the presumed
father
• Once husband disestablished, order
establishing other man is finalized. May
include support
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Presumed father objects

• If presumed father objects to establishing
another man, the state issues a proposed
support order against the presumed father.
• Like all support orders, if there is an objection
to support, it is referred to Office of
Administrative Hearings (OAH) for an
administrative hearing.
• Although the pleadings do not mention
paternity, if an objection is raised based on
paternity, testing will be ordered.

• Depending on the test results, a motion is filed
to either disestablish or affirm paternity.
• Once paternity of presumed father is disestablished, proceed to establish the other man
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Deceased Alleged Father
• The state initiates a petition for a declaratory
judgment establishing paternity.
• Served on the deceased person’s next of kin.
– Spouse if no non-joint children
– Children if no spouse
– Spouse and non-joint children if both
– Parents, then siblings if no spouse or children

• Ask court to appoint GAL for minors.

• Petition served by personal service.
• If objection filed in court, try to find a relative
we can test and ask court to order testing.
• If testing not possible, try to find corroborating
evidence from friend, roommates, coworkers,
etc.
• Following a hearing enter an order as
determined by the court.
• If no objection move for default and entry of
order establishing paternity.
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Reopening Paternity (ORS 416.443)
• No later than one year after an administrative
order establishing paternity has been entered or
a voluntary acknowledgement of paternity has
been filed, a party can apply to the CSP to
reopen the issue of paternity and require
genetic testing, provided genetic testing has
not already been done.

• On receipt of timely application, the CSP
orders the parties to submit to testing.
• If test is positive, move for order affirming
paternity. If test is negative move for order of
non-paternity.
• If a party fails to appear for the test, the issue
of paternity may be resolved against that party.
That generally means that if the non-requesting
party fails to appear, paternity will be set aside.
If the requesting party fails to appear, paternity
will be affirmed.
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Paternity Establishment –
DHS or DCS?
Considerations:
• Can mother and alleged father sign VAP?
• Is the case pre- or post-jurisdiction?
ORS 109.125(1)(b)
• What does juvenile court order say?
• Is formal service required?
• Are parents' whereabouts known? Absent
parent search needed?

Paternity Dis-Establishment
• What is the permanency plan?
• Is there a biological father to be established?
DHS as "paternity police"
• Has DHS been granted custody of the child?
Dis-establish presumed legal father (ORS
109.326)
Set aside VAP (ORS 109.070(5)(a)(C))
Set aside paternity judgment (ORS
109.072(2)(a)(B))
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DHS Referral for Paternity Testing
• When DHS intends to proceed with paternity
testing and resolution of paternity through the
dependency case, caseworker first prepares DHS
Form 5600
• Upon supervisor approval, the form is sent to the
CW Child Support Team
• Copy of the form is provided to LabCorp to
schedule paternity testing
• Form is also provided to SRCU as notice of
pending paternity action

Referral Cont’d
• LabCorp will schedule paternity testing and
once completed, the final report is sent to the
caseworker
• A court order for paternity testing is needed if
the parent is incarcerated
• DOJ files appropriate pleadings in juvenile
court based on paternity test results
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Juvenile Court Paternity Action
• Motion for order to show cause for judgment
of non-paternity as to presumed legal father
(ORS 109.326)
• Petition to set aside VAP (ORS 109.070(5))
• Petition to set aside paternity judgment (ORS
109.072)
• Filiation petition (ORS 109.125)

Juvenile Court Action Cont’d
Considerations in working to resolve paternity
issues expeditiously:
• If presumed father is party to the case and
meets criteria of ORS 109.326(10), motion
without formal service may be filed
• If mother, biological father and, if applicable,
legal father are parties to the case, formal
service of filiation petition may not be needed
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Communication to Vital Statistics After
Entry of Judgments Affecting Support
• DOJ forms include provision authorizing copy
of judgment to be provided to DCS - TPR
judgments, judgments regarding paternity
• DHS provides judgments to DCS who then
provide to Vital Statistics -- change coming
where communication with Vital Stats will be
done by DHS

Communication Cont’d
TPR judgment/relinquishment
• DHS must notify DCS of TPR or relinquishment (OAR
413-100-0800(8))
• Child support terminated effective entry date of TPR
judgment or date parent signed relinquishment
• Juvenile court may also provide to DCS dates of entry
of TPR judgment or judgment dismissing wardship
post-adoption (based on parents' relinquishments), as
well as names and dates of birth of birth parents and
children, directly to DCS (ORS 419A.255(10))
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• QUESTIONS?
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OAR 413-100-0800 ET SEQ., CHILD SUPPORT REFERRALS
DEPARTMENT OF HUMAN SERVICES, CHILD WELFARE PROGRAMS
DIVISION 100
SUBSTITUTE CARE—FUNDING ELIGIBILITY
Title IV-E Foster Care, Adoption Assistance, and Guardianship Assistance Eligibility
413-100-0800 Child Support Referrals
(1)
The parents of a child in a paid substitute care placement may be required to make
monthly child support payments to the state until one of the following occurs:
(a)

The child is reunified with the parent.

(b)

The child turns 18 or as long as the child is attending school as defined in ORS 107.108.

(c)

Parental rights have been terminated or relinquished.

(2)
If there is an active child support case in which one parent is paying the other, the
Department will refer the case to the Division of Child Support (DCS) to assign support payments to
the Department.
(3)
If there is not an existing child support order, the Department will refer the case to the
DCS to establish a child support order unless one of the following applies:
(a)

The Post Adoption Program determined not to initiate a referral to DCS.

(b)

The parent is deceased.

(c)

The parent is receiving Supplemental Security Income (SSI) benefits.

(d)

The parent is a Social Security Disability or Retirement beneficiary.

(e)

The parent is under the age of 18.

(f)
The parent has a developmental disability and is incapable of supporting the child or
themselves.
(g)

The parent has significant mental health issues that prevent gainful employment.

(h)

The parent is homeless and incapable of supporting the child or themselves.

(i)

The parent is receiving Temporary Assistance for Needy Families (TANF) benefits.

(j)

The parent is or will be incarcerated for more than six months.

(k)
The parent is compliant with the reunification plan and the Department caseworker
believes enforcement of a support order would negatively impact the plan.
(l)

The parent is actively participating in a treatment program.

(m) There is a prior finding of “good cause” as defined under OAR 461-120-0350, and after
re-evaluation remains in effect.
(n)
If reunification is no longer the plan and the plan changes to relinquishment or termination
of parental rights.
(o)
The parents would be unable to comply with the permanency plan of reunification due to
the financial hardship caused by paying child support.
(p)

The child is expected to be in paid substitute care for only a short period of time.

(q)

The noncustodial parent is a potential resource.
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(r)

Other appropriate circumstances determined by the Department.

(4)
If a child enters paid substitute care following adoption in Oregon or another state or
country and is receiving an adoption assistance payment:
(a)
The Department must review the payment and may discuss renegotiation with the
parent; and
(b)
The Post Adoptions Program Manager or designee has authority to determine whether
the Department would initiate a referral for child support. The following factors must be considered:
(A)

Reason the child entered care;

(B)

Amount of adoption assistance payment;

(C)

Parent involvement in the permanency plan; and

(D)

Any other considerations involving the best interests of the child.

(5)
A determination to not refer a parent to DCS does not prohibit the Department from
making a referral in a subsequent episode of Department custody.
(6)
A determination to not refer a parent to DCS does not prohibit the Department from reevaluating intermittently during the same episode of care.
(7)
support.

The Department must inform a parent that the parent may be required to pay child

(8)

The Department must notify DCS when:

(a)

The child or young adult exits paid substitute care; or

(b)

Parental rights have been terminated or relinquished.

Stat. Auth.: ORS 412.024, 418.005
Stats. Implemented: ORS 109.010, 109.015, 180.320, 412.024, 418.005, 418.032
Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SOSCF 45-2001, f. 12-31-01 cert. ef. 1-1-02; CWP 4-2016,
f. & cert. ef. 4-1-16
413-100-0810 Child Support Arrears Owed to Department
(1)
Child support arrears resulting from nonpayment during an episode of Department
custody will be assigned and payments disbursed as prescribed by law.
(2)
Any child support arrears owed to the Department after termination of assignment to the
Department will be collected by DCS and payments disbursed to the Department until the debt for past
paid substitute care is fulfilled, or until the legal time frame for collection of the debt expires whichever
is earlier. The legal time frame for collection of the debt expires 35 years from the judgment date.
(3)
With approval of the Child Permanency Program Manager or designee or the Federal
Compliance Program Manager or designee, DCS may grant:
(a)
A file credit, wherein the child support arrears are not actively pursued, but will remain
on file, and the agency reserves the right to collect the arrears at a later date; or
(b)
A satisfaction on the arrears, wherein the child support arrears are forgiven through the
court and the agency may not attempt to collect from the parent.
Stat. Auth.: ORS 412.024, 418.005
Stats. Implemented: ORS 109.010, 109.015, 180.320, 412.024, 418.005, 418.032
Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SOSCF 45-2001, f. 12-31-01 cert. ef. 1-1-02; CWP 4-2016,
f. & cert. ef. 4-1-16
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413-100-0820 Handling DCS Case Information
(1)
The Department may obtain an absent parent’s place of residence and demographic
information from a child support case to be used for the administration of Department programs.
This information may be entered in the Department’s electronic information system when verified.
However, child support case screens may not be printed or reproduced.
(2)
The Department may make application through the Federal Parent Locate Service for
the purpose of establishing paternity and enforcement when an absent parent’s whereabouts are not
readily available through an existing paternity establishment or child support case.
Stat. Auth.: ORS 418.005
Stats. Implemented: PL93.647, ORS 25.010 - 120 & 180.320 - 370, 419B
Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SOSCF 45-2001, f. 12-31-01 cert. ef. 1-1-02; CWP 4-2016,
f. & cert. ef. 4-1-16
413-100-0830 Paternity and Parentage Establishment
The Department will refer substitute care cases to DCS for establishment of parentage under any
of the following circumstances:
(1)
(2)
testing.

Only one parent is listed on the child’s birth record; or
The Department has not begun the parentage establishment process through genetic

Stat. Auth.: ORS 418.005
Stats. Implemented: PL93.647, ORS 25.010 - 120 & 180.320 - 370
Hist.: SCF 6-1995, f. 12-22-95, cert. ef. 12-29-95; SOSCF 45-2001, f. 12-31-01 cert. ef. 1-1-02; CWP 4-2016,
f. & cert. ef. 4-1-16
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DOB:

State:

DOB:

DOB:

DOB:

/

State:

/

State:

/

State:

/

/

/

/

/

-

-

/

/

-

-

Incarcerated: {Select one}

ZIP code:

SS number:

Incarcerated: {Select one}

ZIP code:

SS number:

Gender: {Select one}

ZIP code:

SS number:

Incarcerated: {Select one}

ZIP code:

Link to instructions

Request for funds approved by:
Supervisor signature not needed when electronically approved.
See link to instructions.

Authorization for parentage testing

Email: CW.ChildSupportTeam@state.or.us

Email ALL CF 5600’s to: (*See link for additional instructions below)

Participant ID:

City:

Alleged father:

Participant ID:

City:

Alleged father:

Participant ID:

City:

Child:

Participant ID:

City:

-

-

-

-

/

Date

/

CF 5600 (03/14)

Fax number:
Copy of order for paternity testing attached.
(Must be included with this form when requesting
parentage testing for incarcerated individuals.)

Phone number:

Counselor name:

Name of facility:

SID #:

For incarcerated parents or child, please provide:

DHS comments:

Branch name:
Branch address:

Caseworker email address:

-

Fax number:

-

Mother:

SS number:

Caseworker phone number:

DHS contact:

Child Welfare Parentage Testing Request

OR-KIDS Case ID:

Federal Compliance Unit
Child Support Team
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Sometimes I’ve Believed as Many as Six
Impossible Things Before Breakfast: Subpoenas
and Medical Records—Presentation Slides
Bruce Armstrong
Marion County Legal Counsel
Salem, Oregon
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Bruce Armstrong
Sr. Assistant Legal Counsel
Marion County Office of Legal Counsel







“Who are YOU?” said the Caterpillar.
Alice replied, rather shyly, “I–I hardly know,
sir, just at present– at least I know who I WAS
when I got up this morning, but I think I must
have been changed several times since then.”
Who am I?
I am not here to give you legal advice.

2
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Medical records
Mental health records
Alcohol and drug treatment records
Authorizations
Juvenile records
Criminal subpoenas

3



Not the universe
◦ Applies to “Covered Entities”
◦ Which are health plans, health care clearinghouses
and health care provider transmitting electronic
information
◦ Frequently, HIPAA is not the most restrictive law
◦ If multiple laws apply, then the most restrictive
provision carries the day

4
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May be allowed by law
◦
◦
◦
◦



Child abuse report
Serious and imminent threat to health or safety
ORCP 55H
Continuity of care or for billing purposes

May be authorized by individual or guardian
◦ Get authorizations filled out appropriately



By court order

◦ But must follow appropriate legal process

5





ORS 192.553 et seq.: an individual has the
right to have protected health information
safeguarded from unlawful use or disclosure.
ORS 192.566: Oregon Authorization form is
set out here. Includes initialing requirement
for certain records.

6
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Oregon Public Records Law
ORS 192.496(1) and 192.502(2): limit
disclosure of physical, mental health or
psychiatric care records unless the party
seeking records shows by clear and
convincing evidence that the disclosure would
be in the public interest and would not
constitute an unreasonable invasion of
privacy.
7

ORS 179.505(2): Except as provided herein and
unless otherwise permitted by law or court order,
the “written accounts” (individually identifiable
health information) of individuals served by any
health care services provider may not be
disclosed.
“Health care services provider” includes a Oregon
Health Authority contractor, community mental
health program, or developmental disabilities
program (and related private contractors)
8
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ORS 179.505(9)(b): An individual or their
representative may be denied a copy of the
individual’s own record, “[i]f the disclosure of
psychiatric or psychological information
contained in the written account would
constitute an immediate and grave detriment
to the treatment of the individual” if medically
contraindicated by the physician or health
professional and noted in the file.

9



A written account referred to in subsection (2) of
this section may not be used to initiate or
substantiate any criminal, civil, administrative,
legislative or other proceedings conducted by
federal, state or local authorities against the
individual or to conduct any investigations of the
individual. If the individual, as a party to an action,
suit or other judicial proceeding, voluntarily
produces evidence regarding an issue to which a
written account referred to in subsection (2) of this
section would be relevant, the contents of that
written account may be disclosed for use in the
proceeding.
10
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ORS 179.505(17): Generally states that, regardless of other
exceptions, an authorization must be obtained before a
health care provider may disclose psychotherapy notes.
Authorizations for psychotherapy notes may not be
combined with an authorization for any other individually
identifiable health information. ORS 179.505(17)(c).
Psychotherapy notes – notes of analysis of conversation
during session by mental health professional and that are
kept separate from the rest of client’s record

11







Public Health Services Act, 42 USC §290dd-2,
42 CFR §2.
Strict limitations on disclosure and redisclosure.
Specific procedure to obtain court
authorization for disclosure.

12
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Application must use a fictitious name (“Jane Doe”);



Patient must get notice and an opportunity to respond;



Argument and review of evidence must be held in chambers;





The court must find that other ways of obtaining the
information are not available or would not be effective, and
the public interest and need for disclosure outweigh the
injury to the patient’s physician-patient relationship; and
Court orders authorizing disclosure of substance abuse
records include limitations on the content, recipients, and use
of disclosed information.

13



DHS 2099



https://apps.state.or.us/Forms/Served/de2099.pdf



Fill it out right!



ID the right program!

14
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ORS 419A.255(2):
(2)(a) Reports and other material relating to
the child, ward, youth or youth offender’s
history and prognosis in the record of the
case or the supplemental confidential file are
privileged and, except at the request of the
child, ward, youth or youth offender, shall be
withheld from public inspection except that
inspection is permitted as set forth in
subsection (1)(b) of this section and
paragraph (b) of this subsection.
17






(3) “… no information appearing in the record of the
case or in the supplemental confidential file may be
disclosed to any person not described in subsections
(1)(b) and (2)(b) of this section, respectively, without
the consent of the court,… and no such information
may be used in evidence in any proceeding to
establish criminal or civil liability against the child,
ward, youth or youth offender, whether such
proceeding occurs after the child, ward, youth or
youth offender has reached 18 years of age or
otherwise, except for…” :
(a) a presentence investigation in a criminal court.
(b) In connection with a proceeding in another
juvenile court concerning the child, ward, youth or
youth offender or an appeal.
18
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ORS 136.580(2):
Upon the motion of the state or the defendant,
the court may direct that the books, papers
or documents described in the subpoena be
produced before the court prior to the trial or
prior to the time the [records] are to be
offered into evidence and may, upon
production, permit the [records] to be
inspected and copied by the state or the
defendant.
19

State v. Cartwright, 336 Or 408 (2004).
 Statute does not allow discovery
 Early “production” may be allowed by a court but
a pre-requisite is that the material has already
been subpoenaed as evidence for trial.
 Court has discretion to allow early production.
State v. Wixom, 275 Or App 824 (2015).
 Court may conduct in camera inspection if good
cause articulated that info is material and
favorable to defendant. ORS 135.873
 Not insignificant burden

20
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Follow up?



barmstrong@co.marion.or.us



503-588-5520

21
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Sometimes I’ve Believed as
Many as Six Impossible Things
Before Breakfast
Subpoenas and Medical Record
MEGHAN BISHOP, ATTORNEY AT LAW

OBTAINING RECORDS - DEPENDENCY


ORCP’S DO NOT APPLY 419B.800(1) (don’t use ORCP 55 H)



So how can we obtain records?


Release of Information



419B.881 Obligations



ORS 107.154 – Rights of Noncustodial Parents



Motion, Subpoena and Protective Order for In Camera Review
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Release of Information


The easiest way to obtain records is have your client and any third party
sign a release of information.



If you are requesting mental health, drug records or any other specially
covered records, you need to make sure your release is HIPAA complaint.



The DHS release – Form DE2099 – is HIPAA compliant, so best to use that
(you do not have to reinvent the wheel)



Practice Tip – have your client sign a ROI the first time you meet him or her
so you have it in your file

491B.881 Disclosure Obligations


(1) In all proceedings brought under [the dependency code]each party,
including the state, shall disclose to each other party …the following
information and material within the possession or under the control of the party:


(a) The names and addresses of all persons the party intends to call as witnesses at
any stage of the hearing, together with any relevant written or recorded statements
or memoranda of any oral statements of such persons;



(b) Any written or recorded statements or memoranda of any oral statements made
either by the parent or by the child to any other party or agent for any other party;



(c) Any reports or statements of experts who will be called as witnesses, including the
results of any physical or mental examinations and of comparisons or experiments
that the party intends to offer in evidence at the hearing; and



(d) Any books, papers, documents or photographs that the party intends to offer in
evidence at the hearing, or that were obtained from or belong to any other party.
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491B.881 Disclosure Obligations Cont.


(2)




(a) Disclosure under subsection (1) of this section must be made as soon as
practicable following the filing of a petition and no later than:


(A) Thirty days after a petition alleging jurisdiction has been filed.



(B) Three days before any review hearing, except for information received or
discovered less than three days prior to the hearing.



(C) Ten days before a permanency hearing or a termination trial, except for
information received or discovered less than 10 days prior to the hearing or trial.

(b) The court may supervise the exercise of discovery to the extent necessary to
insure that it proceeds properly and expeditiously.

491B.881 Disclosure Obligations Cont.


(3)


(a) When a ward has been placed in the legal custody of the Department of
Human Services for care, placement and supervision under ORS 419B.337, the
department shall disclose to all parties the case plan developed under ORS
419B.343, modifications to the case plan and any written material or information
about services provided to the ward, or to the ward’s parent or parents, under
the case plan.



(b) Disclosure under this subsection must be made within 10 days of:


(A) Completion or modification of the case plan; and



(B) Receipt by the department of the written material or information about services
provided under the case plan.

Juvenile Law: Down the Rabbit Hole

Part 7: 4B–3

Chapter 4B—Subpoenas and Medical Records

491B.881 Disclosure Obligations Cont.


(4) The obligation to disclose is an ongoing obligation and if a party finds,
either before or during the hearing, additional material or information that
is subject to disclosure, the information or material shall be promptly
disclosed.



(5) The following material and information need not be disclosed:


(a) Attorney work product; and



(b) Transcripts, recordings or memoranda of testimony of witnesses before the
grand jury, except transcripts or recordings of testimony of a party to the current
juvenile court proceeding.

491B.881 Disclosure Obligations Cont.


The disclosure rules apply to all parties, not just DHS. So we should be getting
emails, notes, etc from CASA and we, as defense attorneys, have an
obligation to turn over what we have that does not fall under the work product
doctrine or other privileges.



At the beginning of every case, file a statutory demand for discovery or
disclosure. This puts everyone on notice of their respective obligations related
to disclosure and puts you a step ahead if you need to file a motion to compel.



If you have to file a motion to compel, make sure you can show the court you
made a good faith effort to work with the non-disclosing party to resolve the
issue.



The statute makes it clear that this is an ongoing obligation. Every DHS office
handles discovery obligations differently, but we need to make sure they are
following through. Work with your judges, your DDA’s, your AAG and your local
office to make sure all parties are aware of the rules.
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ORS 107.154 – a little known tool


Unless otherwise ordered by the court, an order of sole custody to one parent shall not
deprive the other parent of the following authority:


(1) To inspect and receive school records and to consult with school staff concerning the
child’s welfare and education, to the same extent as the custodial parent may inspect and
receive such records and consult with such staff;



(2) To inspect and receive governmental agency and law enforcement records
concerning the child to the same extent as the custodial parent may inspect and receive
such records;



(3) To consult with any person who may provide care or treatment for the child and to
inspect and receive the child’s medical, dental and psychological records, to the same
extent as the custodial parent may consult with such person and inspect and receive such
records;



(4) To authorize emergency medical, dental, psychological, psychiatric or other health care
for the child if the custodial parent is, for practical purposes, unavailable; or



(5) To apply to be the child’s conservator, guardian ad litem or both.

ORS 107.154 cont.


How/Why does this apply?


When DHS is granted custody, the parent becomes the non-custodial parent
and that triggers the rights of a non-custodial parent.



In Burke v. Hall, 186 Or App 113, 62 P3d 394 (2003), Sup Ct review denied, the
court looked at two statutes, in two different areas of the code, that appeared
to be contradictory. The court determined that they were in fact complimentary
and should be read in tandem. Further, they noted:


“The courts have held that when ‘one statute deals with a subject in general terms and
another deals with the same subject in a more minute and definite way,’ the specific
statute controls over the general if the two statutes cannot be read together. State v.
Guzek, 322 Or 245, 268, 906 P2d 272 (1995); see ORS 174.020(2)”
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Motions, Subpoenas and Protective
Orders


When we cannot obtain records through any other means, we need to
ask the court for help by requesting the court issue a subpoena and
protective order for the purposes of in camera review.



This is how we are able to obtain CARES, medical, mental health, drug,
and other sensitive records.



This process is HIPAA compliant



Remember, ORCP’S DO NOT APPLY so check with your county court to see
if there are any written or unwritten rules regarding this process as the
juvenile code is not a specific statutory process to do this.
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1

IN THE CIRCUIT COURT OF THE STATE OF OREGON

2

FOR THE COUNTY OF YAMHILL
Juvenile Law Department

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

) Case No.:
)
) STATUTORY DEMAND FOR
) DISCOVERY (ORS 419B.881)
)
Minor Child/Children.
)
TO ALL PARTIES AND COUNSEL OF RECORD:
In re the Matter of:

Meghan S. Bishop, attorney for ______________________, demands your
immediate and continuing compliance with ORS 419B.881, which provides in pertinent
part:
"(1) In all proceeding brought under ORS 419B.100 or 419.500, each
party, including the state, shall disclose to each other party the following information and
material within the possession or under the control of the party:
(a)

The names and addresses of all persons the party intends to

call as witnesses at any stage of the hearing, together with any relevant written or
recorded statements or memoranda of any oral statements of such person;
(b)

Any written or recorded statements or memoranda of any

oral statements made either by the parent or child to any other party or agent for any
other party;
(c)

Any reports or statements of experts made in connection

with the particular case, including the results of any physical or mental examinations
and of comparisons or experiments that the party intends to offer in evidence at the
hearing; and
Page 1
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DISCOVERY ORS 419B.881
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Meghan S. Bishop
Attorney at Law
4915 SW Griffith Dr, Suite 101
Beaverton, Oregon 97128
Phone: 971-599-3990
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1

(d)

Any books, papers, documents or photographs that the party

2

intends to offer in evidence at the hearing, or that were obtained from or belonged to

3

any party…

4

(3)(a) … The case plan developed under ORS 419B.343, modifications to

5

the case plan and any written material or information about services provided to the

6

ward, or to the ward’s parent or parents, under the case plan.

7

(5)(b) … Transcripts or recordings of [grand jury] testimony of a party to

8

the current juvenile court proceeding. "

9

Be advised that ORS 419B.881(2)(a) requires that all materials be discovered as

10

soon as possible or no later than 30 days after a juvenile petition is filed, 3 days before

11

any review hearing, 10 days before a permanency hearing or termination trial, without

12

exception. We will object to the admission of any materials discovered after

13

______________ pursuant to the remedies articulated in ORS 419B.881(10).

14

In addition, disclosure under subsection (3)(a) must be made within 10 days of

15

completion or modification of the case plan and receipt by the department of the written

16

material or information about services provided under the case plan.

17

The obligation to disclose is an ongoing obligation and if a party finds,

18

either before or during the hearing, additional material or information that is

19

subject to disclosure, the information or material shall be promptly disclosed.

20

DATED this ______ day of ___________, 2014.

21

/s/ Meghan S. Bishop
________________________________
Meghan S. Bishop, OSB #082656
Attorney for _____________

22
23
24
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1
2
3
4
5
6
7
8
9
10

CERTIFICATE OF SERVICE
I, the undersigned attorney, hereby certify on that on the date referenced below, I
served the foregoing:
•

STATUTORY DEMAND FOR DISCOVERY (ORS 419B.881)

related to case number ___________________ on the persons referenced below a
copy of said documents, certified by myself as to be true and correct, in the manner
indicated below and addressed as follows:
□ FIRST CLASS MAIL AS ADDRESSED BELOW
_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

_______________________

11
12
13
14
15
16

DATED this ______ day of ___________, 2014.

17

/s/ Meghan S. Bishop
________________________________
Meghan S. Bishop, OSB #082656
Attorney for _____________

18
19
20
21
22
23
24
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Authorization for Use and
Disclosure of Information
This form is available in alternative formats including Braille, large print, computer disk
and oral presentation.
Legal last name of client/applicant:
First:
MI:
Date of birth:
Other names used by client/applicant:

Case ID number:

Section A

By signing this form, I authorize the following record holder to disclose the following specific confidential
information about me:
Mutual
Release from one record holder: (individual,
exchange:
Specific
information
to
be
disclosed:
school, employer, agency, medical or other provider)
Yes/No

If the information contains any of the types of records or information listed below, additional laws
relating to use and disclosure may apply. I understand that this information will not be disclosed
unless I place my initials in the space next to the information:
HIV/AIDS:

Mental health:

Genetic testing:

Alcohol/drug diagnoses, treatment, referral:

Section B

Release to: (address required if mailed)
If releasing to a team, list members.

*This authorization is valid for one year from the date of signing unless otherwise specified.
I can cancel this authorization at any time. The cancellation will not affect any information that was
already disclosed. I understand that state and federal law protects information about my case. I
understand what this agreement means and I approve of the disclosures listed. I am signing this
authorization of my own free will.
I understand that the information used and disclosed as stated in this authorization may be subject to
re-disclosure and no longer protected under federal or state law. I also understand that federal or
state law prohibits re-disclosure of HIV/AIDS, mental health and drug/alcohol diagnosis, treatment,
vocational rehabilitation records or referral information without specific authorization.
Full legal signature of individual or authorized personal representative:

Section C

Expiration date
or event*:

Purpose:

Name of staff person (print):

Initiating agency name/location:

Full legal signature of agency staff person making copies:
Print staff person name:

See “Required Information” on page 2 of this form.
(not valid without page 2)

Juvenile Law: Down the Rabbit Hole

Relationship to client:

Date:
Date:

This is a true copy of the original
authorization document.
MSC 2099 (11/11)
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Required information for the client
To provide or pay for health services: If the Department of Human Services (DHS) or Oregon Health Authority (OHA)
is acting as a provider of your health care services or paying for those services under the Oregon Health Plan or
Medicaid Program, you may choose not to sign this form. That choice will not adversely affect your ability to receive
health services, unless the health care services are solely for the purpose of providing health information to someone
else and the authorization is necessary to make that disclosure. (Examples of this would be assessments, tests or
evaluations.) Your choice not to sign may affect payment for your services if this authorization is necessary for
reimbursement by private insurers or other non-governmental agencies.
This authorization for use and disclosure of information may also be necessary under the following situations:
 To determine if you are eligible to enroll in some medical programs that pay for your health care
 To determine if you qualify for another DHS or OHA program or service not acting as a health care provider
This is a voluntary form. DHS or OHA cannot condition the provision of treatment, payment or enrollment in publicly
funded health care programs on signing this authorization, except as described above. However, you should be given
accurate information on how refusal to authorize the release of information may adversely affect eligibility
determination or coordination of services. If you decide not to sign, you may be referred to a single service that may
be able to help you and your family without an exchange of information.
Using this form
1. Terms used: Mutual exchange: A “yes” allows information to go back and forth between the record holder and the
people or programs listed on the authorization. Team: A number of individuals or agencies working together regularly.
The members of the team must be identified on this form.
2. Assistance: Whenever possible, a DHS or OHA staff person should fill out this form with you. Be sure you
understand the form before signing. Feel free to ask questions about the form and what it allows. You may substitute
a signature with making a mark or by asking an authorized person to sign on your behalf.
3. Guardianship/custody: If the person signing this form is a personal representative, such as a guardian, a copy of the
legal documents that verify the representative’s authority to sign the authorization must be attached to this form.
Similarly, if an agency has custody and their representative signs, their custody authority must be attached to this form.
4. Cancel: If you later want to cancel this authorization, contact your DHS or OHA staff person. You can remove a team
member from the form. You will be asked to put the cancellation request in writing.
Exception: Federal regulations do not require that the cancellation be in writing for the Drug and Alcohol Programs. No
more information can be disclosed or requested after authorization is cancelled. DHS or OHA can continue to use
information obtained prior to cancellation.
5. Minors: If you are a minor, you may authorize the disclosure of mental health or substance abuse information if you are
age 14 or older; for the disclosure of any information about sexually transmitted diseases or birth control regardless of
your age; for the disclosure of general medical information if you are age 15 or older.
6. Special attention: For information about HIV/AIDS, mental health, genetic testing or alcohol/drug abuse
treatment, the authorization must clearly identify the specific information that may be disclosed and the purpose.
Redisclosure: Federal regulations (42 CFR part 2) prohibit making any further disclosure of alcohol and drug information;
state law prohibits further disclosure of HIV/AIDS information (ORS 433.045, OAR 333-12-0270); and state law prohibits
further disclosure of mental health, substance abuse treatment, vocational rehabilitation and developmental disability
treatment information from publicly funded programs (ORS 179.505, ORS 344.600) without specific written authorization.
Note: Oregon’s health services and programs have been transferred from the Department of Human Services (DHS) to the
Oregon Health Authority (OHA). DHS will continue to determine eligibility for many of the health programs, as well other
programs administered by DHS.
MSC 2099 (11/11)
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1
2
3

IN THE CIRCUIT COURT OF THE STATE OF OREGON

4

FOR THE COUNTY OF MULTNOMAH

5

Juvenile Law Department

6

In re the Matter of

7
8

Minor Child.

9

) CASE NO.
)
) MOTION PROTECTIVE ORDER
)
) NO OBJECTION
)

, Mother, by and through her attorney, Meghan S. Bishop,

10
11

and pursuant to ORCP 55, ORS 40.270, ORS 192.502, ORS 409.225, ORS 419A.255,

12

ORS 419B.035, ORS 430.399(5), 42 USC § 290dd-2, 45 CFR § 160.202, 45 CRF §

13

164.203, 45 CFR § 164.512, and OAR 413-010-0035, moves the court for an order

14

requiring that a copy of the following documents, papers, and videos described in the

15

subpoenas be served on the:

16

•

Custodian of Records CARES Northwest
DATED this 1st day of November, 2016

17
18

/s/ Meghan S. Bishop

19

Meghan S. Bishop, OSB No. 082656
Attorney for Father
meghan@metrojuvenile.com

20
21
22
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MOTION FOR PROTECTIVE ORDER

23

Meghan S. Bishop
Attorney at Law
4915 SW Griffith Dr, Suite 101
Beaverton, Oregon 97005
Phone: 971-599-3990

24
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1

CERTIFICATE OF SERVICE

2

I, the undersigned attorney, hereby certify on that on the date referenced below, I
served the foregoing:

3
4
5
6
7
8

• MOTION FOR PROTECTIVE ORDER
• PROTECTIVE ORDER
related to case number
on the persons referenced below a copy of
said documents, certified by myself as to be true and correct, in the manner indicated
below and addressed as follows:
X
X

EFILE AND SERVE
EMAIL AS ADDRESSED BELOW

9
10
11
12
13
14

DATED this 1ST day of NOVEMBER, 2016.

15

/s/ Meghan S. Bishop

16

Meghan S. Bishop, OSB #082656
Attorney for FATHER

17
18
19
20
21
22
23
24

CERTIFICATE OF SERVICE
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1
2
3

IN THE CIRCUIT COURT OF THE STATE OF OREGON

4

FOR THE COUNTY OF MULTNOMAH

5

Juvenile Law Department

6
7

)
)
)
)
)
)
)
)

In re the Matter of

8
Minor Child.

9
10
11
12

DOB
DOB
DOB

15

18

Have been subpoenaed for a juvenile dependency matter from the following
individuals/entities:
•

Custodian of Records CARES Northwest
These records are subject to the provisions of ORCP 55, ORS 40.270, ORS

19

192.502, ORS 409.225, ORS 419A.255, ORS 419B.035, ORS 430.399(5), 42

20

USC § 290dd-2, 45 CFR § 160.202, 45 CRF § 164.203, 45 CFR § 164.512, and

21

OAR 413-010-0035. The court takes judicial notice of the especially sensitive

22

content of these records.

23
24

NO OBJECTION

following individuals:

14

17

ORDER TO PRODUCE FOR IN CAMERA
REVIEW AND PROTECTIVE ORDER

Documents and records pertaining to the child abuse investigation(s) of the

13

16

Case No.:

Page 1
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1
2
3

IT IS HEREBY ORDERED that one true and correct copy of the records, videos,
papers and documents be produced by:
•

4

Custodian of Records CARES Northwest
for in camera review by

5

, and following such review by Judge

all records, papers and documents may be released to attorneys

6

for the parents and children, DHS, DOJ-CAS AAG and the MULTNOMAH County

7

District Attorney – Juvenile Department, by

, 2016.

8

SUBJECT TO THE FOLLOWING RESTRICTIONS:

9

1. “Protected Information” means all information pertaining to the records of individuals.

10

2. Protected information ordered disclosed may be used in the connection with this case

11

only and the parties are restrained from using protected information, or information

12

obtained from such material, for any purpose other than this case, and are further

13

restrained from disclosing such protected information to any other person than (a) the

14

parties other than the children; (b) the attorneys of record for the parties and persons

15

regularly employed by such attorneys; (c) experts and consultants hired by counsel of

16

record for the parties for the purpose of this case; the Court.

17

3. When protected information is to be filed or submitted by any of the parties with the

18

clerk or otherwise in the court record whether in a pleading or an exhibit said filings shall

19

be made under seal.

20

4. Any person to whom disclosure of protected information is made by court order shall

21

be advised of the provisions of this Order, shall be given a copy of this Order and shall

22
23
24
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1

become subject to this Order requiring that all such protected information be held in

2

confidence and not used for any purpose other than this litigation.

3

5. Upon termination of this action, including exhaustion of any and all appeals, any

4

privileged and confidential information ordered disclosed in this matter shall be returned

5

to the individual/entity. The obligation of nondisclosure of the information contained in

6

the records ordered disclosed shall continue in full force and effect beyond and

7

nonwithstanding the termination of this action. However, this paragraph shall not apply

8

to protected information that by order of the court becomes public record during any

9

judicial proceeding related to this matter.

10

6. Violation of this order will be subject to review by this court and this court can issue

11

further protective order as well as exercise the general powers of this court, including

12

the power of contempt if necessary to enforce to enforce this order.

13

DATED

14
15
16
17
18
19
20
21
22
23
24
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1
2
3

IN THE CIRCUIT COURT OF THE STATE OF OREGON

4

FOR THE COUNTY OF MULTNOMAH

5

Juvenile Law Department

6
7

) Case No.:
)
) SUBPOENA DUECES TECUM
)
)
) NO OBJECTION
)
)

In re the Matter

8
Minor Child.

9
10
11
12
13
14
15
16
17
18
19
20
21

TO: CUSTODIAN OF RECORDS
CARES NORTHWEST
IN THE NAME OF THE STATE OF OREGON:
BY ORDERED SIGNED
, 2016:
YOU ARE HEREBY COMMANDED TO SUBMIT THE FOLLOWING DOCUMENTS
TO:
Honorable
Multnomah County Juvenile Court
1401 NE 68th Ave
Portland, OR 97213
by

, 2016:

Any/all records, documents and reports including, but not limited to, records of
participation in services and records from services providers, treatment records, video
and audio recordings of interviews, written evaluations pertaining to the treatment
and/or child welfare investigation(s) of any of the following individuals:
DOB

22

DOB

23
24
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1

DOB
Please contact the undersigned upon receipt of this subpoena.

2
3
4

NON-COMPLIANCE WITH THIS SUBPOENA DUCES TECUM MAY SUBJECT YOU
TO CONTEMPT OF COURT.

5
6

DATED this 1ST day of NOVEMBER, 2016.

7

/s/ Meghan S. Bishop

8

Meghan S. Bishop, OSB #082656
Attorney for FATHER

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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