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SCHEDULE

7:45 Registration

8:30 Nature of Implicit Bias

F Defining implicit bias
F Understanding the unconscious mind
F Sources of implicit bias

9:00 Impact of Implicit Bias

F Categories of implicit bias
F How implicit bias operates
F Impact of implicit bias on organizations

10:00 Break

10:15 Legal Ethical Obligations and Implicit Bias

F The obligation to zealously advocate on behalf of clients
F Zealous advocacy requires cultural competence/consciousness
F Implicit bias may hinder cultural competence/consciousness
F Key elements of cultural competence

11:00 Countering Implicit Bias

F Recognizing our biases
F Overcoming biases
F Importance of considering various dimensions of diversity
F Countering organizational biases

Noon Adjourn

FACULTY

T.K. Floyd Foutz, T.K. Floyd Consulting. Ms. Floyd Foutz is a national speaker and writer on topics related 
to diversity and inclusion, including implicit bias in the legal profession. As a champion for diversity, she 
serves as a Director for the National Diversity Council and has facilitated the DiversityFirst™ Certified 
Diversity Professional certification program. A cum laude graduate of the Indiana University Maurer 
School of Law, T.K. has had a variety of professional experiences, including clerking for two federal 
judges, practicing as a commercial litigator at Akin Gump Strauss Hauer & Feld LLP, McDermott Will 
& Emery LLP, and Cokinos Bosien & Young, and managing her own law practice. She was a faculty 
member of the Law Success Program at St. Mary’s University School of Law in San Antonio, where she 
taught multiple academic success courses and developed curricula and academic programming for 
students. She also mentored students regarding academic, professional, and personal success.
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The Science of 
Implicit Bias
Presenter:
T.K. Floyd Foutz
Principal, T.K. Floyd Consulting
Director, National Diversity Council

Copyright © 2018 T.K. Floyd Foutz  
All Rights Reserved 

Outline and Objectives of Presentation*

o Explaining the Nature of Implicit Bias (30 minutes)

o Examining the Impact of Implicit Bias (60 minutes)

o Explicating Ethical Obligations Related to Implicit
Bias (45 minutes)

o Exploring Ways to Counter Implicit Bias (60
minutes)

2* CLE Credits:  2.5 General or Access to Justice and 0.75 Ethics
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Explaining the Nature of Implicit Bias

Understanding how our brain functions and how our unconscious mind works

3

What is Implicit Bias?

4
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Implicit Bias Defined
o “The attitudes or stereotypes that affect our

understanding, actions, and decisions in an unconscious
manner. Activated involuntarily, without awareness or
intentional control. Can be either positive or negative.
Everyone is susceptible.”

5

Source: Kirwan Institute for the Study of Race and Ethnicity

Implicit Bias Defined (continued)

o “By definition, implicit biases are those we carry without
awareness or conscious direction.”

o “Implicit bias refers to the attitudes or stereotypes that affect our
understanding, actions, and decisions in an unconscious
manner. These biases … are activated involuntarily and without
an individual’s awareness or intentional control.”

o “We can think of implicit bias as a lens through which we view the
world — a lens which automatically filters how we take in and
act on information, a lens that is always present.”

6Source: Kirwan Institute
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Unconscious Mind
o To understand the nature of implicit bias, we must first

understand the unconscious mind

7

Your Brain on Autopilot
o On Your Drive to Work…

o Do you take the same
route each day?

o If so, do you sometimes
reach your office without
remembering the drive?

o What happens if you take a
different route or you’re
driving to someplace new?

8
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How the Unconscious Mind Works — Example

9

The Stroop Test

o In this test, participants receive the following directions:

o As the colored words flash on the screen, say out loud the
color that the word is printed in as quickly as you can

o Do not read the word — just pronounce the color

o For example: GREEN = Red and BLUE = Green

o Participants then see a series of words flashed across the 
screen

The Stroop Test — Part 2
o In the second part of the test, participants are given

additional words, with a slight twist:

o Same directions — do not read the word, just say the
color the word is printed in

o Remember, go as fast as you can!

10

How the Unconscious Mind Works (continued)
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The Stroop Test — Results
o After taking both parts of the

test, participants consider:
o Which part was easier?

o Thoughts on why?

o How might this test relate to
implicit bias?

11

How the Unconscious Mind Works (continued)

12
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13

Two systems of 
thinking: 

o System 1:  fast, 
intuitive, and 
impressionistic

o System 2:  slow, 
deliberate, and 
systematic

Source: Korn Ferry
Institute (2015)

Brain Functioning — System 1
o “System 1 is automatic and efficient, but it’s in a hurry

and prone to mistakes. It seeks to quickly identify
patterns, a skill that has been key to human survival and
evolution.”

o “But in doing so, it jumps to conclusions of causality
based upon even the sketchiest of information, and
tries to interpret scant input by creating a narrative,
however flawed it may be.”

14

Source: Korn Ferry Institute (2015)
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Brain Functioning — System 2
o “System 2 thinking, on the other hand, seeks to test

concepts and detect complexity and nuance. [It]
articulates judgments and makes choices, but often endorses
or rationalizes ideas and feelings that were
generated by System 1.”

15

Source: Korn Ferry Institute (2015)

Ideal Decision-Making Process – System 2

16Source: UMass Dartmouth
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Brain Functioning and Implicit Bias
o “Understanding two different systems of thinking helps

explain where bias comes from and why it’s reluctant to go
away. … The fast, automatic system is responsible for
biases.”

17

Source: Psychology Today (2012)

Brain Functioning and Implicit Bias (continued)

o “The research has frequently focused on the amygdala, a
structure in the medial temporal lobes. The amygdala
receives direct input from all sensory organs, enabling
it to respond rapidly to immediate threats in advance of more
elaborative cognitive processing.”

o “It plays a central role in arousal, attentiveness and
triggering the flight-or-fight response, reacting to social
threats in exactly the same way it reacts to physical ones.”

18Source: Korn Ferry Institute (2015)
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Brain Functioning and Implicit Bias (continued)
o “If fast, automatic signals

from the amygdala — gut
feelings — underlie racial
bias, it can occur without
conscious awareness.”

o “The amygdala guides us to
avoid cues we associate with
unpleasant experiences, even if
we aren’t aware of the
association.”

19Source: Psychology Today (2012)

Explicit bias may stem from unchecked implicit bias

Comparing Implicit Bias and Explicit Bias

20
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o “Implicit biases are pervasive.
Everyone possesses them, even
people with avowed commitments
to impartiality such as judges.”

Source: Kirwan Institute

o But I’m not biased! Yes, you are… We
ALL are biased…

Implicit Bias

21

We’re All Biased
o So, if I’m biased, where did these implicit biases come from?

o And how do these biases manifest in my daily life, as I interact
with others?

22



 12The Science of Implicit Bias

Examining the Impact of Implicit Bias

Recognizing how our implicit biases affect how we make decisions and interact with others

23

Implicit Bias Defined — Revisited

24
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Implicit Bias Defined
o “The attitudes or stereotypes that affect our

understanding, actions, and decisions in an unconscious
manner. Activated involuntarily, without awareness or
intentional control. Can be either positive or negative.
Everyone is susceptible.”

25

Source: Kirwan Institute

Implicit Bias Defined (continued)

o “By definition, implicit biases are those we carry without
awareness or conscious direction.”

o “Implicit bias refers to the attitudes or stereotypes that affect our
understanding, actions, and decisions in an unconscious
manner. These biases … are activated involuntarily and without
an individual’s awareness or intentional control.”

o “We can think of implicit bias as a lens through which we view the
world — a lens which automatically filters how we take in and
act on information, a lens that is always present.”

26Source: Kirwan Institute



 14The Science of Implicit Bias

We’re All Biased
o “Bias is a natural

phenomenon in that our
brains are constantly forming
automatic associations
as a way to better and more
efficiently understand the
world around us.”

27

Source: Kirwan Institute

Sources of Implicit Bias
o “Our implicit biases are the result of mental associations that

have formed by the direct and indirect messaging we
receive, often about different groups of people.”

o Possible Sources of Direct and Indirect Messaging:

• Past experiences

• Cultural norms

• Media and advertising

28

Source: Kirwan Institute
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Consequences of Messaging
o “When we are constantly exposed to certain identity groups

being paired with certain characteristics, we can begin to
automatically and unconsciously associate the
identity with the characteristics, whether or not that
association aligns with reality.”

29

Source: Kirwan Institute

Possible Categories of Implicit Bias
Other Possible Categories:
o Physical Appearance

o Style of Dress

o Educational Attainment

o Marital Status

o Religion

o Gender Identity

30
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Ways We Express Our Implicit Biases
o Selective Attention

o Diagnosis Bias

o Pattern Recognition

o Value Attribution

o Confirmation Bias

o Affinity Bias

o Priming Effect

o Commitment Confirmation

o Stereotype Threat

o Anchoring Bias

o Automatic Perception

o Micro-Aggressions
31Source:  Ross (2014)

o Micro-aggressions
o “Micro-inequities (also called micro-aggressions) are

subtle, sometimes seemingly harmless, comments or
actions that devalue others. No matter how kind or aware
we may consider ourselves to be, we all have the capacity to
harmfully impact others by practicing micro-inequities.”

o “The challenge with micro-inequities is they often
are not meant to intentionally cause hurt or
harm, and they arise from a semi-conscious
state.”

32

Implicit Bias — Examples

Source:  Mindfulness at Work (2015)



 17The Science of Implicit Bias

o Ways micro-aggressions may manifest:
o Continuously mispronouncing or misspelling someone’s

name

o Rolling your eyes even when you think no one is looking

o Cutting down ideas before they can be entertained

o Sarcasm and disparaging jest

o Interrupting or completing sentences for people

o Acting disinterested in meetings

33

Implicit Bias — Examples

Source:  Mindfulness at Work (2015)

Implicit Bias — Examples
o Writing Sample Study — Confirmation Bias

o Researchers crafted a fictitious legal research memo that
60 law firm partners reviewed under the guise of a
“writing analysis study”

o Half of the memos listed the author as a third-year
student at NYU who was African American; the other half
noted a Caucasian author — both authors were named
Thomas Meyer

34

Source:  Reeves (2014)
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Implicit Bias — Examples
o Writing Sample Study (continued)

o All of the memos were identical, but the partners’
evaluation of the memo hinged on the perceived race of
the memo author.

o The partners found more errors and rated the memo as
lower quality (3.2/5.0) when the author was
perceived to be African American rather than
Caucasian (4.1/5.0)

35

Source:  Reeves (2014)

Implicit Bias — Examples
o Writing Sample Study (continued)

o Evaluations of the Caucasian author included comments
such as “has potential,” “good analytical skills,” and
“generally good writer but needs to work on X”

o Evaluations of the African American author included
comments such as “needs lots of work,” “average at
best,” and “can’t believe he went to NYU”

36

Source:  Reeves (2014)
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Implicit Bias — Examples
o Hiring Decisions — Affinity Bias

o You’re conducting interviews with Sally and John.

o John reminds you of yourself or someone you know and
like — you feel a sense of familiarity with him. You
instantly like him. He’s visibly nervous, so you encourage
him to relax.

37

Source: Ross (2008)

Implicit Bias — Examples
o Hiring Decisions — Affinity Bias (continued)

o With Sally, there’s no real connection. You don’t
have any negative reactions towards her — you have a
very “business-like” interaction. Sally is nervous too, but
you don’t encourage her to relax.

o You hire John — but you don’t realize that your
affinity for John influenced your decision.

o https://youtu.be/i_52T8ufdZM (snippet of training on “like me” bias)

38

Source: Ross (2008)
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Implicit Bias — Examples
o Resume Examples — Automatic Perception

o Candidate changed his name on his resume from José to
Joe — he left the rest of his resume the same — and
received more responses as Joe.

o Resumes with “typically white” names received 50
percent more callbacks than those with “typically
black” names, despite the resumes with “typically black”
names reflecting more highly-skilled candidates.

39Source: Ross (2008)

Implicit Bias in Our Organizations
o “Unconscious behavior is not just individual; it

influences organizational culture as well.”

o “Unconscious organizational patterns, or ‘norms’ of
behavior, exert an enormous influence over organizational
decisions, choices, and behaviors.”

40

Source: Ross (2008)
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How Might Implicit 
Bias Impact Your 
Law Firm?
o Hiring Decisions?

o Employee evaluations?

o Promotion to 
Partnership?

o Employee 
retention/attrition?

41

Law Firm Demographics
o “Women and Black/African-Americans made small gains in

representation at major U.S. law firms in 2017 compared with
2016 … However, representation of both these groups
remains below 2009 levels.”

o “Representation of women, minorities, and minority women
among associates saw small gains in 2017, but representation of
women [associates] is still below pre-recession levels.”

o Increase in minority representation at the associate level results
primarily from increased presence of Asians (11% )

42Source:  NALP (2017)
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Law Firm Demographics (continued)

43

o “In 2017, representation of women, minorities, and minority
women among partners in law firms across the nation all
increased a small amount over 2016.”
o “At just 2.90% of partners in 2017, minority women continue to be

the most dramatically under represented group at the
partnership level, a pattern that holds across all firm sizes and most
jurisdictions.”

o “Although the overall [partners and associates] figure for women
fell in 2010 and 2011, and again in 2015, the overall percentage for
women (34.54% in 2017) has exceeded the 2009 figure of 32.97%
since 2014.”

Source:  NALP (2017)

Law School Demographics
o Faculty:

o Male = 61.57%

o Female = 38.3%

o Minorities = 15.26%

o Students:

o Male = 49.69%

o Female = 51.27%

o Minorities = 31.37%

44

Source:  AALS (2017)

o “In 2017, women comprised 49.87% of summer associates,
minorities accounted for 32.33%, and 18.23% of summer
associates were minority women.” Source:  NALP (2017)
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Explicating Ethical Obligations 
Related to Implicit Bias

Understanding the importance of cultural competence as it relates to the practice of law 

45

Cultural Competence as an Ethical Obligation 
o The Preamble to the ABA Model Rules of Professional Conduct

mentions zealous advocacy
o Oregon initially adopted the ABA Model Rules in 2005*

o Zealously advocating for clients requires a measure of
cultural competence, which means understanding clients
from a cultural perspective

o Our implicit biases may hinder our cultural
competency, so we must identify and overcome those biases

46*Oregon’s current Rules of Professional Conduct went into effect on January 11, 2018
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ABA Model Rules of Professional Conduct
Preamble: A Lawyer’s Responsibilities

[1] A lawyer, as a member of the legal profession, is a representative of clients, an
officer of the legal system and a public citizen having special responsibility for the
quality of justice.

[2] As a representative of clients, a lawyer performs various functions. As advisor,
a lawyer provides a client with an informed understanding of the client’s legal
rights and obligations and explains their practical implications. As advocate, a
lawyer zealously asserts the client’s position under the rules of the
adversary system. As negotiator, a lawyer seeks a result advantageous to the
client but consistent with requirements of honest dealings with others. As an
evaluator, a lawyer acts by examining a client’s legal affairs and reporting about
them to the client or to others.

47

Zealous Advocacy
o Defined by one source as, “Doing everything

reasonable, within a lawyer’s means, to help a
client achieve the goals set forth at the outset of the
representation.”

o Zealously advocating for clients requires a measure of
cultural competence

48

Source:  LawShelf  (2018)
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Zealous Advocacy
o In other words, to zealously advocate for a client, you must

know and understand your client (wants, needs,
experiences) from a cultural perspective

o An attorney who does not have knowledge of a client as a
cultural being may not be able to advocate on behalf of
that client with full zeal

49

Cultural Competence
o Neither the ABA Model Rules nor the Oregon Rules of

Professional Conduct explicitly requires cultural competence

o “Nevertheless, cultural incompetence might well implicate
three inter-related [Oregon] rules:

o The duty to provide competent representation [Rule 1.1]

o The duty to pursue the client’s objectives [Rule 1.2]

o The duty to communicate [Rule 1.4].”

o Oregon Rule 2.1 may also implicate cultural competence
50

Source:  Stevens (2009)
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Oregon Rules of Professional Conduct 
o RULE 1.1 COMPETENCE

A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.

51

Oregon Rules of Professional Conduct
o RULE 1.2 SCOPE OF REPRESENTATION AND

ALLOCATION OF AUTHORITY BETWEEN CLIENT AND
LAWYER

(a) Subject to paragraphs (b) and (c), a lawyer shall abide by a
client’s decisions concerning the objectives of
representation and, as required by Rule 1.4, shall consult with the
client as to the means by which they are to be pursued.

52
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Oregon Rules of Professional Conduct 
o RULE 1.4 COMMUNICATION

(a) A lawyer shall keep a client reasonably informed about the status
of a matter and promptly comply with reasonable requests for
information

(b) A lawyer shall explain a matter to the extent reasonably
necessary to permit the client to make informed decisions
regarding the representation.

53

Oregon Rules of Professional Conduct 
o RULE 2.1 ADVISOR

In representing a client, a lawyer shall exercise independent
professional judgment and render candid advice. In rendering
advice, a lawyer may refer not only to law but to other
considerations such as moral, economic, social and
political factors, that may be relevant to the client’s
situation.

54
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o Cultural competence involves working effectively with
individuals from a variety of backgrounds and
experiences

o Key elements of cultural competence are knowledge,
understanding, and awareness

o Cultural competence promotes effective communication
with others (clients, legal decision makers, employers,
opposing counsel, witnesses, experts etc.)

Cultural Competence

55

Cultural 
Competence
o Consider the 

various 
dimensions 
of diversity

56
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Culturally-Conscious Communication
o Words are the “cornerstone of our craft”

o As attorneys, we write and we speak — it’s what we do!

o We use words — this is how we provide our “services” to our clients

o It is vitally important for attorneys to be conscious of the words we use

o We must ensure that our words are culturally sensitive as
well as legally accurate

57

o How might cultural competence impact your practice as an
attorney?
o May impact your bottom line — attracting and retaining

clients

o Applicable regardless of practice area, geographical location, or
type of employer

o You can use our cultural competence as a framework for
solving problems for your clients

o Allows you to satisfy your ethical and professionalism
obligations

58

Cultural Competence
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Key Pieces to the Puzzle of Cultural Competence  
• Putting these pieces together

can help you become a
culturally-competent attorney

59

Honor yourself and 
others as valuable 

human beings

60
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Gain knowledge 
about culture and 

remain aware of the 
importance of culture

61

Communicate in a 
culturally-sensitive 

manner

62
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Listen closely to 
others — with ears 
attuned to culture

63

Be careful to avoid 
stereotyping and 

judging others

64



 33The Science of Implicit Bias

Acknowledge 
and appreciate 

differences

65

o Getting to the point of
cultural competency
requires recognizing our
implicit biases

66

Cultural Competence
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Exploring Ways to Counter Implicit Bias

Recognizing and overcoming our implicit biases

67

Recognizing Your Implicit Biases
o The Implicit Association Test

(IAT) can help us identify our
biases

o Available through Project Implicit at

https://implicit.harvard.edu/implicit/

o https://youtu.be/12TY110t8PY (video
of judges discussing implicit bias and
the IAT)

68
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Is It Possible to Overcome Implicit Bias?
o Yes! We have to move our

unconscious (implicit) biases
into our conscious mind.

o https://youtu.be/NW5s_-
Nl3JE (Google video)

69

Resolving Your Implicit Bias
o “Having biases doesn’t make you a bad person—it

only makes you human. Fortunately, our implicit
biases are not permanent; they can be
changed.”

70

Source: Kirwan Institute
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Resolving Your Implicit Bias
o Take Action!

o “The key isn’t to feel guilty about our [implicit]
biases—guilt tends toward inaction.”

o “It’s to become consciously aware of them, minimize
them to the greatest extent possible, and constantly
check in with ourselves to ensure we are acting based
on a rational assessment of the situation rather than on
stereotypes and prejudice.”—Neill Franklin

71

Countering Implicit Biases — P.A.U.S.E.
o P = pay attention to what’s actually happening, beneath the

judgments and assessments
o A = acknowledge your own reactions, interpretations, and

judgments
o U = understand the other possible reactions, interpretations,

and judgments that may be possible
o S = search for the most constructive, empowering, or

productive way to deal with the situation
o E = execute your action plan

72Source: Ross (2014)
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Countering Implicit Bias — Example

o Micro-affirmations – opposite of micro-aggressions

o “Micro-affirmations are tiny acts of opening doors to
opportunity, gestures of inclusion and caring, and
graceful acts of listening.”

o “Micro-affirmations include the myriad details of fair,
specific, timely, consistent and clear feedback that help a
person build on strength and correct weakness.”

Source:  Mindfulness at Work (2015)

73

Countering Implicit Bias (continued)
o Examples of micro-affirmations

o Holding the door for someone

o Saying hello

o Introducing people to each other

o Listening without interrupting

o Acknowledging and making sure you fully understand someone’s
idea or opinion

o Acknowledging someone’s good work to others

Source:  Mindfulness at Work (2015) 74
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Resolving Implicit Bias in Organizations
o Evaluate interviewing skills

and techniques

o Educate and train attorneys
and staff on implicit bias

o Encourage increased self-
awareness of lawyers and
practice group leaders with
authority to allocate work

o Assume competence of
new associates and new hires

o Analyze diverse attorney
departures

o Incorporate diversity and
inclusiveness questions in the
annual evaluation process

o Develop affinity groups

75Source: Kirwan Institute

Final Thoughts 
o Recognize that implicit

bias DOES impact
every area of our lives

o Recognition is the best
first step we can take

76
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77

Sources
o Kirwan Institute for the Study of Race and Ethnicity (Ohio State University), State of the Science: Implicit

Bias Review (2013, 2014, 2015, 2016, 2017)

o Korn Ferry Institute, Understanding Bias and the Brain (2015)

o LawShelf (National Paralegal College), Foundations of Law Course, Professional Responsibility and Legal
Ethics (2018)

o Psychology Today, “The Neuroscience of Racial Bias” (2012)

o Arin N. Reeves, Written in Black & White: Exploring Confirmation Bias in Racialized Perceptions of
Writing Skills (2014)

o Howard Ross (Cook Ross, Inc.), Exploring Unconscious Bias (2008)

o Howard Ross (Cook Ross, Inc.), Everyday Bias: Further Explorations into How the Unconscious Mind
Shapes Our World at Work (2014)

o Sylvia Stevens, Cultural Competency: Is There an Ethical Duty, Oregon State Bar Bulletin (Jan. 2009)

o The Wandering Yogi, Mindfulness at Work: Micro-inequities and Micro-affirmations (2015)
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