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General Bankruptcy Law
PRESENTED BY JULIA MANELA AND NICHOLAS HENDERSON

Some Bankruptcy Statistics

 2017:   767,721 consumer cases in the U.S.
 Approximately $47 billion of debt forgiven

 2017:   8,770 consumer bankruptcy cases filed in Oregon
 Rank 27th in per-capita bankruptcy filings
 78% of consumer cases filed were Chapter 7 cases
 22% of consumer cases filed were Chapter 13

 2017:    316 Chapter 11 cases filed nationwide
 2018 (through October):    554 Chapter 11 cases in the U.S.
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Who is filing?

Who is filing?
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Common Steps in the Bankruptcy Process

 Debtor completes voluntary bankruptcy petition

 Voluntary Petition filed in federal bankruptcy court

 Court trustee appointed (except Chapter 11)

 Timeframes established

 Debts discharged

 Individual gets a fresh start This Photo by Unknown Author is licensed under CC BY-NC-ND

The Players

 The Debtor
 The Case Trustee

 Panel in Chapter 7
 Standing in Chapter 13
 Debtor in Chapter 11

 The United States Trustee
 Creditors
 The Creditors’ Committee
 The Judge - Minor role in chapter 7, mid role in 13 & 12, major role 

in 11 and 9
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Voluntary Petition triggers Automatic Stay

Automatic: no notice is required
Creditors cannot:
 Take any action to recover a debt
 Enforce a debt or judgment against the debtor or 

estate
 Repossess property or continue with foreclosure
 Create a property lien
 Record a judgment or file an abstract of judgment
 Contact the debtor concerning any payments

Automatic Stay 
Exceptions and Limitations

 Repeat filings

 Criminal proceedings

 Family law proceedings

 Domestic support obligations

 Tax issues

 Residential tenant evictions

 Actions against guarantors, non-
debtors, and non-estate property

 The stay can be lifted on motion to 
the Court
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Property of the Estate

Upon filing Petition, Property of the Estate includes:
 All debtor’s assets, wherever located
 All potential earnings
 Tax refunds
 Income during the bankruptcy*
 Avoidance Actions (fraudulent transfers, 

preferences, strong-arm powers)
Exemptions – State vs. Federal

Bankruptcy Chapters

 Types of cases most often seen:

Chapter 7    Liquidation

Chapter 11  Business Reorganization

Chapter 12  Family Farmer

Chapter 13  Individual Reorganization
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Chapter 7 - Liquidation

 Can be filed by almost any kind of entity
 Trustee Is Appointed To Take Control of All Non-Exempt Assets

 Nationwide: only 7.1% of filers have non-exempt assets

 All business operations cease
 Liquidation of assets and distribution of proceeds to creditors under court 

supervision
 Powers also include avoidance actions (e.g., preference, fraudulent transfer)
 No restructuring obligations
 Formulaic payment distribution scheme

Chapter 7 Issues
Representing Debtors

 Atty fee agreements and getting paid
 Basic Debtor duties— file Schedules and SOFA
 Examine available exemptions
 Adversary proceedings—Lawsuits Within Bankruptcy Cases
 Common Mistakes:  Omission of Asset in the Form of Litigation Claim---Effect of 

Judicial Estoppel and Abandonment of Listed Unadministered Assets
 Typical Reasons For Filing Bankruptcy Case:

 Stopping foreclosures, repossessions, litigation
 obtain discharge of debts/fresh start
 avoid COD taxable income
 focus on paying non-dischargeable debts

This Photo by Unknown Author is licensed under CC BY
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Chapter 7 Issues
Representing Creditors

 Filing Proofs of claim
 Discharge and Dischargeability—Adversary Proceedings
 Exemptions
 Automatic Stay/contempt---exceptions for certain kinds of state 

action and family law cases and other limited matters
 Relief from stay or modification of stay for litigation, foreclosures, 

etc.—value of getting a “comfort order” from Bankruptcy Judge
 Voidable Transfers:  Preferences, fraudulent conveyances, etc.

This Photo by Unknown Author is licensed under CC BY

Chapter 13 – Debt Adjustment

 Eligibility Requirements:
 Only for individuals or married debtors with regular income
 2018 Debt limitations (adjusted every 3 years):

 Unsecured debt limit: $394,725
 Secured debt limit: $1,184,200

 Plan to reorganize debts (Form Plan in Oregon), lasts 3-5 years
 Role of Chapter 13 Trustee is limited to administering payments
 Debtor remains in possession and control of all assets
 Unique aspects (Co-debtor stay, “Super Discharge”)
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Chapter 11 - Reorganization

 Available to individuals and business entities
 Debtor retains possession and control of assets (“Debtor-in-

Possession”); 
 DIP has rights, duties, and obligations of trustee (including 

avoidance actions)
 Designed to preserve “going concern value” of business (though 

liquidation is possible)
 Reorganized entity (if not liquidated) emerges after Plan confirmed
 Chapter 7 distribution scheme is baseline, Chapter 11 provides a 

forum for negotiation; creditors vote on Plan

Chapter 11 Basics
Representing Debtors

 Atty fees and employment by estate
 Cash Collateral and Section 363
 Common mistakes---lease assumption   

deadlines, plan filing deadlines, others 
 Typical Reasons for Filing?
 Absolute Priority Rule
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Chapter 11 Basics
Representing Creditors

 Proofs of Claim
 Objections to plan/disclosure statements
 Exclusivity / Creditor plans
 Litigation issues/relief from stay
 Executory contracts and leases
 Chapter 11 Plans: 

 Classification of debt
 Voting process / “cram down” for plans not accepted 
 Absolute Priority Rule

 Effect of confirmation

Chapter 12 Basics

 Designed for “family famers” or “family 
fishermen” (see 11 U.S.C. § 101)

 Regular annual income requirement
 Debt limits
 Plan – 3 years; can be extended up to 5 

years for “cause”
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Discharge

 Discharge (Bankruptcy Code Sec. 524)
 Timing

 Consumer/individual cases; 
 Business cases

 Injunction; any act to collect a debt against the debtor personally
 Does not apply to action against property
 Multiple Exceptions (DSOs, taxes, fines/penalties, student loans, etc.)

 Adversary proceeding required to establish non-dischargeability of certain types
 Deadlines to object to discharge or dischargeability of debt

Adversary Proceedings

 Related to but separate from the bankruptcy

 Assigned a different case number and separate docket is maintained

 Most of the federal rules of evidence and civil procedure apply

 They are essentially their own trials stemming from the bankruptcy

 Most often heard by the bankruptcy judge unless the "reference" is 
withdrawn, in which case, the district court hears the adversary 
proceeding
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Adversary Proceedings

Rule 7001 defines causes of action that must be brought in an 
Adversary Proceeding:
 recovery of money or property

 determining the validity, priority, or 
extent of a lien

 obtaining approval for the sale of 
both the interest of the estate and of a 
co-owner in property

 objection to or revoke a discharge

 revoking a confirmation order

 determining the dischargeability of a 
debt

 obtaining an injunction

 subordinating any allowed claim or 
interest

 obtaining a declaratory judgment 
relating to any of the foregoing, or

 determining a removed claim or 
cause of action

Bankruptcy Court Jurisdiction

 28 USC § 1334 – statutory jurisdiction to hear cases “arising in,” “arising 
under” or “related to” cases under title 11

 Statutory authorization to hear and determine core matters and to 
make proposed findings of fact and conclusions of law on non-core 
matters

 Supreme Court limited jurisdiction in Stern v. Marshall
 Subsequent cases
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A. Commencement of the Case 
 
1. First Day Motions 
 
Bankruptcy cases move fairly quickly, especially at the beginning of the case.  It 

is common practice to file emergency motions on limited notice, with hearings on the 
motions conducted within a day or two of commencement of the case.  Such motions 
are commonly referred to as "first day" motions.  The shortened notice may result in 
creditors receiving notice of the motions only after orders have been entered, even 
though the orders may substantively affect the creditor’s rights.   

 
2. Lender/Landlord Diligence Required 

 
Lenders and landlords must be diligent in responding to these emergency motions, 

hearings, and orders to make sure the court’s rulings do not adversely affect their rights.  
First day motions usually address primarily administrative matters (e.g., appointment of 
counsel, administrative consolidation of cases, and use of bank accounts), they can 
also address substantive matters, including use of cash collateral, post-petition 
financing, and payment of payroll and utility deposits.  Landlords will want to be sure 
that the debtor’s post-petition lease rent and lease obligations are provided for and 
lenders will want to confirm that their collateral is insured and will continue to be so. 

 
B. Automatic Stay 

  
1. Filing Automatically Imposes a Stay 
 
The filing of a bankruptcy petition imposes a stay against virtually all collection 

activities, including the filing or continuation of lawsuits, the enforcement of judgments 
against the debtor or against property of the estate, acts to obtain possession of 
property of the estate or to exercise control over property of the estate, or and acts to 
create, perfect, or enforce liens against property of the estate.  11 U.S.C. § 362(a). 

 
The stay applies to all lender’s default remedies under a mortgage or trust deed, 

and landlords’ remedies under an unexpired real property lease, including foreclosure 
proceedings, actions to terminate a lease, and eviction proceedings against defaulting 
tenants. 

 
The stay does not apply to any act by a lessor under a lease of nonresidential 

real property that has terminated by the expiration of the stated term of the lease before 
the commencement of or during a case to obtain possession of such property.  11 
U.S.C. § 362(b)(10).  Even if a landlord has obtained a prepetition judgment for 
possession based on the debtor’s defaults, the landlord may still need relief from the 
stay to complete the eviction process and recover possession.1 

 

                                            
1 The continuation of residential eviction proceedings is not stayed absent the debtor seeking to invoke the stay under § 362(l). 
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Upon the debtor receiving a discharge, the stay is replaced by a permanent 
injunction, preventing the collection of dischargeable debts as a personal liability of the 
debtor.  The injunction does not, however, prevent the lender or landlord from 
exercising their remedies against the property, to the extent those remedies have not 
been modified during the bankruptcy case.  

   
2. Relief from Stay 

 
A bankruptcy court can grant relief from the stay upon an appropriate 

showing by the creditor seeking relief.  11 U.S.C. § 362(d).  Section 362(d) provides: 
 

On request of the party in interest and after notice and a hearing, the court 
shall grant relief from the stay provided under subsection (a) of this 
section, such as by terminating, annulling, modifying, or conditioning such 
stay --   

 
(1) for cause, including the lack of adequate protection of an interest in 

property of such a party in interest; 
(2) with respect to a stay of an act against property under subsection (a) of 

the section, if – 
(A) the debtor does not have an equity in such property; and 
(B) such property is not necessary to an effective reorganization; … 

 
a. Relief from Stay in Single Asset Real Estate Cases 
 
Section 362(d)(3) provides a special rule for “single asset real estate” 

cases, defined by the Bankruptcy Code as: 
 

Real property constituting a single property or project, other than 
residential real property with fewer than 4 residential units, which 
generates substantially all of the gross income of a debtor who is not a 
family farmer and on which no substantial business is being conducted by 
a debtor other than the business of operating the real property and 
activities incidental thereto. 

 
11 U.S.C. § 101(51B). 
 

The Bankruptcy Code provides that the holder of an interest in single asset real 
estate shall be granted relief from stay unless within 90 days after the order for relief (or 
30 days after the court determines that the case is a single asset real estate case, 
whichever is later), the Debtor either: (a) files a reorganization plan with a reasonable 
possibility of being confirmed within a reasonable time; or (b) the Debtor commences 
interest payments to the creditor at the then applicable non-default contract rate. This 
provision has made it much more difficult for debtors owning a single office building or 
apartment complex to avoid relief from stay when the property’s rents are insufficient to 
pay both operating expenses and interest to the secured creditor.  The debtor may be 
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able to forestall relief from stay for a short period of time by filing a plan without making 
payments to the secured creditor, but the debtor will likely have to convince the court 
that such plan is likely to be confirmed without the secured creditor’s approval. 

 
3. Violations of the Stay 

 
The automatic stay may be particularly frustrating for a commercial lender 

or landlord, in that it impairs the lender’s and landlord's enforcement of their state law 
remedies.  In the event actions are taken that violate the automatic stay, such actions 
are voidable or void (depending on the jurisdiction).  The automatic stay is also backed 
by the bankruptcy court's contempt powers.  Pursuant to section 362(h) of the 
Bankruptcy Code, an individual injured by any "willful" violation of the stay is entitled to 
recover actual damages, attorney's fees, and, where appropriate, punitive damages.  A 
violation of the automatic stay may be "willful" when the actor has actual knowledge of 
the bankruptcy case, with some courts holding that neither intent nor recklessness is a 
factor.  Accordingly, a lender or landlord should seek relief from the stay before taking 
any action that may violate the stay, including instituting a foreclosure or FED action, or 
the setoff of a bank account or deposit.2  As a general matter, we advise our lender 
clients to perform a litigation immediately prior to completion of any foreclosure sale or 
similar action out of an abundance of caution. 

 
4. Ipso Facto Clauses 

 
Ipso facto clauses in an executory contract or unexpired lease are 

unenforceable against the debtor that has filed for bankruptcy relief.  11 USC §365(e).  
Generally speaking, an ipso facto clause is a provision that results in a default, 
modification, or termination of the contract or lease solely because the debtor is 
insolvent or files for bankruptcy relief.  Any lender or landlord who relies on an ipso facto 
clause in seeking remedies under the loan documents or lease will likely violate the 
automatic stay and subject itself to damages. 

 
C. Leases 

 
The parties rights under real property leases and executory contracts is generally 

governed by Section 365 and 502 of the Bankruptcy Code, and by Bankruptcy Rules 
6004 and 6006.   

 
1. Landlord’s Liens/Avoidance 

 
Section 545 of the Bankruptcy Code provides that a bankruptcy trustee 

“may avoid the fixing of a statutory lien on property of the debtor to the extent that such 
lien … is for rent; or … is a lien of distress for rent.”  The trustee must take affirmative 
action to avoid the lien. If the trustee chooses not to do so, the lien may continue to be 

                                            
2 Placing an administrative freeze on the debtor’s bank account while promptly seeking relief from stay to set off the account will not 
violate the stay.  Citizens Bank of Maryland v. Strumpf, 516 U.S. 16 (1995). 
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enforceable by the landlord in bankruptcy. See e.g., In re Recycling Research, Inc., 49 
B.R. 327 (Bankr. 1985). 

 
Under Oregon law, a landlord’s lien will prime a prior perfected security interest in 

the tenant’s property if brought on to the property prior to the security interest attaching 
and in the absence of a subordination agreement.  This raises the possibility that a 
bankruptcy trustee could avoid a landlord’s lien pursuant to section 545 and preserve 
the lien for the benefit of the bankruptcy estate pursuant to section 551, thereby 
allowing the trustee to liquidate the property for the benefit of the unsecured creditors. 

 
2. Trustee’s Obligations - § 365(d)(3) 

 
The trustee is required to timely perform all the obligations of the debtor 

arising from and after the order for relief until such lease is assumed or rejected. The 
time for performance may be extended for cause, but not beyond 60 days after the 
order for relief. A lessor’s acceptance of performance does not constitute a waiver or 
relinquishment of any right under the lease or under the Bankruptcy Code. 11 U.S.C. § 
365(d)(3). 

 
In addition, if the debtor is in default, “the trustee may not require a lessor to 

provide services or supplies incidental to such lease before assumption of such lease 
unless the lessor is compensated under the terms of such lease for any services and 
supplies provided under such lease before assumption of such lease.” 11 U.S.C. § 
365(b)(4). 

 
The typical response to a trustee’s failure to perform his obligations under 

subsection (d)(3) is a motion to compel performance such as the payment of 
administrative rent. Other possible responses include a motion for relief from stay or a 
motion to shorten the time within which the trustee may assume or reject the lease.  The 
landlord must obtain relief from stay to exercise its state law remedies even if the 
trustee has failed to perform his section (d)(3) obligations. In re LPM Corp., 300 F.3d 
1134 (9th Cir. 2002). 

 
If the trustee fails to perform and the estate is liquidated, the question arises 

whether subsection (d)(3) creates an administrative super priority claim in favor of the 
landlord.  The majority view is that it does not. The landlord will have a first priority 
administrative expense claim for the full amount of the trustee’s unperformed obligations 
under subsection (d)(3), but that claim will have no priority over other administrative 
expense claims allowable under section 503(b).  In a Chapter 11 case, the landlord’s 
claim will, like other unpaid Chapter 11 administrative expenses, be subordinate to 
Chapter 7 administrative expense claims.  If the lease has been rejected and the estate 
appears to be administratively insolvent, the court may exercise its discretion to defer 
payment until the end of the case, notwithstanding subsection (d)(3)’s “timely payment” 
requirement. Id; see also In re National Refractories & Minerals Corp.; 297 B.R. 614 
(Bankr. N.D. Cal. 2003). 
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3. Assumption/Rejection 
 
If the debtor holds the property as tenant under a lease, the situation is 

governed by § 365, under which the debtor/trustee may retain its rights by assuming the 
lease. Assumption requires that the debtor/trustee cure any prepetition defaults, 
maintain its payment obligations during the bankruptcy, and give adequate assurance of 
future performance.  §365(b)(1).  On the other hand, if the debtor/trustee surrenders the 
property and rejects the lease, the landlord will be entitled to an unsecured claim as 
limited by § 502(b)(6) of the Bankruptcy Code, which may be less than the balance due 
under the lease. 

 
In Chapter 7, when the debtor is a lessee under a residential real property lease, 

the trustee has only 60 days from the date of the petition to assume the lease or the 
lease is deemed rejected.  § 365(d)(1).   

 
Nonresidential real property leases must be assumed within 120 days.  At the 

end of the 120-day period, if the lease has not been assumed, it will be deemed 
rejected and the trustee must immediately surrender the property to the lessor. The 
120-day period can be extended by the court for one 90 day period on motion made 
prior to the expiration of the 120-day period (or any extension thereof). 11 U.S.C. § 
365(d)(4).  Any further extensions require the written consent of the lessor. 

 
In assuming the lease, the trustee or debtor-in-possession obtains all of the 

benefits and must assume all the burdens of the lease.  Once a lease is assumed, 
future obligations under the lease become administrative expenses of the bankruptcy 
estate, even if the lease is later rejected. Furthermore, the “cap” imposed by 11 U.S.C 
§502(b)(6) on the lessor’s unsecured claim for lease rejection damages does not apply 
to a landlord’s claim under a lease that is assumed and later rejected. See In re Frontier 
Properties, Inc., 979 F.2d 1358 (9th Cir. 1992). 

 
A lease cannot be assumed if it terminated prior to the bankruptcy filing.  If the 

debtor is in default under a lease but the lease has not been terminated, then, the 
debtor/trustee may assume the lease if the debtor/trustee: 

 
(i) cures all defaults, or at least provide adequate assurance that the defaults will 

be promptly cured; 
(ii) compensates, or provide adequate assurance of compensation to a party 

other than the debtor for any actual pecuniary loss resulting from such default; and 
(iii) provides adequate assurance of future performance under the lease. 
 

11 U.S.C. § 365(b)(1). 
 

Adequate assurance of future performance is not defined, however, it is given 
some context in § 365(b)(3) regarding shopping center leases: 
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Adequate assurance of future performance of a lease of real property in a 
shopping center includes adequate assurance – 
 

(A) of the source of rent and other consideration due under such 
lease, and in the case of an assignment, that the financial condition and 
operating performance of the proposed assignee and its guarantors, if 
any, shall be similar to the financial condition and operating performance 
of the debtor and its guarantors, if any, as of the time the debtor became 
the lessee under the lease; 

(B) that any percentage rent due under such lease will not decline 
substantially; 

(C) that assumption or assignment of such lease is subject to all the 
provisions thereof, including (but not limited to) provisions such as a 
radius, location, use, or exclusivity provision, and will not breach any such 
provision contained in any other lease, financing agreement, or master 
agreement relating to such shopping center; and 

(D) that assumption or assignment of such lease will not disrupt any 
tenant mix or balance in such shopping center. 
 
4. Limitations on Lease Rejection Damages - § 502(b)(6) 

 
The trustee or debtor-in-possession is entitled to use its business 

judgment in determining whether to assume or reject a lease, subject to approval of the 
Bankruptcy Court.  See In re Pomona Valley Medical Group, 476 F.3d 665 (9th Cir. 
2007).  Adverse effects on the other party to the lease are generally irrelevant.  Upon 
rejection of the lease, the landlord is entitled to a prepetition claim for damages resulting 
from the rejection of the lease, including future rent payable under the lease.  Those 
damages are, however, subject to the “cap” imposed by § 502(b)(6), which limits the 
claim to: 

The rent reserved by such lease, without acceleration, for the greater of 
one year, or 15 percent, not to exceed three years, of the remaining term 
of the lease, following the earlier of 
 

i. The date of the filing of the petition; and 
ii. The date on which such lessor repossessed or the lessee 

surrendered the leased property; plus 
 

Any unpaid rent due under such lease, without acceleration, on the earlier 
of such dates. 

 
This allows the landlord to file a claim for all prepetition unpaid rent plus future rent that 
is limited by the “cap”.  In drafting a lease, it is usually best to include as many of the 
tenant’s other obligations in the definition of “additional rent” so as to preserve as large 
a claim as possible in the event of lease rejection because the claim is limited to only a 
portion of the future rent reserved in the lease.  
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The “cap” will not prevent an additional claim for other tenant obligations such as roof, 
HVAC, and parking lot repairs owing to the landlord at the time of rejection and not 
arising as a result of rejection of the lease.  Kupfer v. Salma (In re Kupfer), 852 F.3d 
853 (9th Cir. 2016). 

 
5. Lease Assignments 

 
The trustee may assign the debtor’s rights under an unexpired lease only 

if the trustee assumes the lease and provides adequate assurance of future 
performance by the assignee. 11 U.S.C. § 365(f)(2).  Unless applicable law prohibits an 
assignment without the non-debtor party’s consent, any lease provision that prohibits, 
restricts, or conditions the assignment of a lease is unenforceable.  Likewise, any 
provision in the lease or in applicable law that terminates or modifies, or permits a party 
other than the debtor to terminate or modify the lease on account of an assignment of 
the lease is unenforceable. 11 U.S.C. § 365(f)(3). 

 
Although section 365 does not expressly require court approval for the trustee’s 

assignment of a lease, authorization to assume and assign a lease is usually sought in 
a single motion, and may be determined by a single order.  Assignment of a lease 
relieves the trustee and the estate from any liability for any breach of the lease 
occurring after such assignment. 11 U.S.C. § 365(k). 

 
6. Sale of Designation Rights 

 
The debtor may seek to sell its rights to determine which leases to 

assume and assign, and which leases to reject, when the debtor holds below market 
leases but is unable to make the continuing lease payments.  The buyer will pay the 
debtor an initial amount for the designation rights and will assume the carrying costs for 
the leases until a new tenant has been located.  The proceeds from the assignment to 
the new tenant will generally be shared between the debtor and the buyer.  The buyer 
markets the leases to potential tenants and pays the related expenses.  Any leases 
which are not assumed and assigned by the end of a specified period will be rejected by 
the debtor and the premises returned to the landlord. 

 
This can create issues for the landlord as it loses its ability to determine 

the quality of the new tenant or the impact the tenant may have on the tenant mix in a 
shopping center.  A designation rights sale may permit a debtor to avoid the exercise of 
restrictions on use, alteration, and continuous use, if the purpose of the provisions is to 
prevent an assignment, although the Bankruptcy Code was amended to require that 
continuous use provisions be enforceable against the new tenant following assignment. 

 
Landlords potentially subject to a designation rights sale should be diligent 

in objecting to any request to extend the time for assumption rejection and should not 
consent to extensions beyond those allowed under § 365(d)(4) that would provide the 
debtor with an extended marketing period for its leases.  The landlord may want to 
negotiate with the debtor for a prompt rejection of the lease in exchange for agreed to 
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concessions, which might include a waiver of the landlord’s claim in the bankruptcy 
case.  In a designation rights sale, the landlord should also oppose efforts to invalidate 
lease provisions as part of the sale, to ensure that the assignment will not violate use 
and exclusivity provisions, or upset the tenant mix in a shopping center. 

 
D. Liens and Financing 

 
1. Loan Agreements and Remedies 

 
  If a Chapter 11 debtor occupies non-residential real property as owner 
under a mortgage/trust deed, the debtor may retain the property by paying the 
mortgagee/beneficiary no more than the current value of the property, with any 
additional amounts owing treated as an unsecured claim, pursuant to §§ 506(a), 
1129(b)(2)(A), and 1325(a)(5) of the Bankruptcy Code.  Exercise of all default remedies 
are generally stayed until the mortgagee/beneficiary obtains relief from stay. 

 
2. Lien Avoidance and Lien Stripping 

 
ii. Avoiding Unperfected Liens 

 
If a creditor’s mortgage or trust deed is not recorded, the lien is 

unperfected and can be avoided by the trustee under §544(a). 
 

iii. Avoiding Judicial Liens that Impair the Debtor’s Homestead 
Exemption. 
 
An individual debtor can avoid a judicial lien (e.g., judgment lien) on 

the debtor’s residential real property to the extent the lien impairs the debtor’s 
homestead exemption. 11 USC § 522(f)(1)(A). In Oregon, the debtor is entitled to a 
$40,000 homestead exemption if filing bankruptcy individually, and $50,000 if filing 
jointly with a spouse.  If the property subject to the lien is worth no more than the 
homestead exemption, or if there are senior liens that, together with the homestead 
exemption, exceed the value of the property, the judicial lien can be avoided in its 
entirety.  If the property is of sufficient value to pay all senior liens, the homestead 
exemption, and at least a portion of the judicial lien, the judicial lien can only be avoided 
to extent it impairs the homestead exemption.  For example: The property is worth 
$250,000 with property taxes owing of $10,000, a first mortgage of $100,000, a home 
equity line of credit for $75,000, a homestead exemption of $40,000, and a judgment for 
$75,000.  This would allow the debtor to avoid all but $25,000 of the judgment lien 
because the remaining $50,000 of the judgment lien, if paid, would decrease the 
amount payable to the debtor for its homestead exemption. 

 
3. Stripping Off Liens With No Value 

 
Liens with no value cannot be stripped off in Chapter 7, except for judicial 

liens that impair the debtor’s homestead exemption. Bank of Am. N.A. v. Caulkett, 135 
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S.Ct. 1995 (2015).   Liens with no value can, however, be stripped off in Chapters 11, 
12, and 13.  See below. 

 
4. Stripping Down Liens to the Value of the Collateral 

 
Stripping down a lien refers to reducing the lien on property to the value of 

the creditor’s interest in the debtor’s interest in the collateral that secures the lien 
pursuant to § 506(a).  The creditor holding the lien will be treated as a secured creditor 
only for that portion of its claim that the collateral provides value for its lien and an 
unsecured creditor for the balance of its claim. 

 
a. Chapter 7.  Liens cannot be stripped down in Chapter 7, even for a 

wholly underwater junior mortgage.  Dewsnup v. Timm, 502 U.S. 410 
(1992); Bank of Am. N.A. v. Caulkett, 135 S.Ct. 1995 (2015). 

b. Chapter 11.  All liens can be stripped down to the value of the 
collateral and treated in a plan as fully secured, partially secured and 
partially unsecured, or fully unsecured.  Where the property is dealt 
with in the plan, upon confirmation, liens will be extinguished unless 
the lien is preserved in the plan or in the confirmation order.  § 1141 (“. 
. .after confirmation of a plan, the property dealt with by the plan is free 
and clear of all claims and interests of creditors, equity security 
holders, and general partners in the debtor.”)  

c. Chapter 13.  Dewnsup v. Timm does not apply in Chapter 13.  Liens on 
real property can be stripped down except for liens on a debtor’s 
principal residence which provides the only collateral for a secured 
claim.  § 1322(b)(2); Nobelman v. Am. Sav. Bank, 508 U.S. 324 
(1993).  If the lien is completely underwater, however, Section 
1322(b)(2) will not protect it as it is not a secured claim and the lien 
can be stripped off.  In re Quevedo, 2015 WL 6150602, at *3 (Bankr. 
C.D. Cal, Oct. 19, 2015). 

 
E. Section 363 Sales 

 
A sale of substantially all of the debtor’s assets during a bankruptcy case is 

commonly referred to as “363 Sale”, with the sale taking its name from the section of the 
Bankruptcy Code under which the sale is authorized.  11 USC § 363.  These sales 
typically involve real and personal property, and permit the buyer, in most instances, to 
obtain the assets free and clear of liens and interests without the need for foreclosure 
proceedings, with the liens and interests attaching to the proceeds of the sale.  363 
Sales usually occur apart from but can be part of a plan of liquidation under which the 
debtor’s assets not sold in the 363 Sale or liquidated pursuant to the plan. 

 
The sale process starts with the debtor filing a motion with the court to 

approve bidding procedures and sell the assets to a prospective purchaser who acts as 
a “stalking horse” bidder to set the floor price in order to obtain competing bids from 
other potential buyers.  In exchange, the stalking horse bidder obtains certain bid 
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protections, including reimbursement of its expenses, breakup fees, the establishment 
of a sufficient upset price and deposit that must be offered by subsequent bidders to 
ensure that they are serious, and the ability to set the framework for other bids.  The 
terms of the sale will be set forth in an asset purchase agreement between the debtor 
and stalking horse bidder, which will usually be filed with the motion, the material terms 
of which must be accepted by all competing bidders. 

 
 Once the court approves the bidding procedures, the sale is advertised and 

if the debtor receives one or more qualifying upset bids, the debtor will conduct an 
auction, with the sale to the successful bidder being subject to subsequent approval of 
the Bankruptcy Court. 

 
Many purchases of assets from financially troubled debtors prefer to 

purchase the assets in a 363 Sale because the bankruptcy court has the ability to 
transfer the assets to the purchaser free and clear of all liens, claims, and interests in 
the property, which may not be possible outside of bankruptcy.  Also, upon court 
approval, the buyer can be assured that it is receiving the assets completely washed of 
any liens and interests.  In order to sell free and clear of the interests of a lienholder or 
other party in interest, the debtor must satisfy at least one of the following criteria: 

 
a. Applicable nonbankruptcy law permits the sale of such property free 

and clear of such interest; 
b. Such entity consents; 
c. Such interest is a lien and the price at which such property is to be sold 

is greater than the aggregate value of all liens on such property; 
d. Such interest is in bona fide dispute; or 
e. Such entity could be compelled, in a legal or equitable proceeding, to 

accept a money satisfaction of such interest. 
 

363 Sales are generally conducted with the consent of the debtor’s major lender, 
who may participate as a competing bidder and potentially “credit bid” to ensure that the 
property is sold at a price acceptable to the lender.  At times, a junior lienholder can be 
an obstacle to a 363 Sale, if it believes the property may sell for less than an amount 
that would pay it anything for its junior lien.   If the junior lienholder refuses to consent to 
the sale, the debtor will need to satisfy at least one of the other elements of § 363(f), 
such as by showing that the lien is in dispute.  Otherwise, the debtor and senior lender 
may need to negotiate a compromise with the junior lender in order to obtain its consent 
for the sale to proceed. 

 
F. Plan Confirmation Issues 

 
1. Modification of Claims 

 
A debtor is generally permitted to modify the treatment of a secured 

creditor’s claim under its plan of reorganization in Chapters 11, 12, and 13, except for a 
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claim secured only by the debtor residence in Chapters 11 and 13.  11 U.S.C. §§ 
1123(b)(5) and 1322(b)(2).   

 
2. Secured Claims and Valuation of Collateral 

 
A claim is a secured claim only to the value of the creditor’s interest the 

collateral securing the claim, and is an unsecured claim for the balance.  11 U.S.C. § 
506(a).  Senior liens may reduce a secured creditor’s claim significantly even to the 
point of rendering the claim fully unsecured.  Valuation of the collateral by the court will 
be significant for a number of reasons, including determining the allowed amount of 
secured claims, voiding liens, and determining whether a secured creditor is entitled to 
postpetition interest and attorney’s fees.  Only oversecured creditors are generally 
entitled to add post-confirmation interest and attorney’s fees to their claims. 

 
A partially secured and partially unsecured claim will be bifurcated and 

generally included in separate classes in the plan.  The unsecured claim may be 
included with all other general unsecured claims, depending on the similarity of the 
claims to other claims in the class.  All claims included in a class must be substantially 
similar to all other claims in the class.  11 U.S.C. § 1122.  If the unsecured claim is 
backed up by the guaranty of a non-debtor, other creditors in the class may object to the 
claim being included with their claims because the creditor potentially has another 
source of payment. 

 
3. Interest Rates 

 
Oversecured creditors are entitled to interest on their claims at the 

contract rate up until confirmation of a plan, at which point the court may either reduce 
or increase the rate to a more current market rate.  In re Entz-White Lumber and 
Supply, Inc., 850 F.2d 1338 (9th Cir. 1998); GE Capital Corp. v. Future Media Prods., 
536 F.3d 969 (9th Cir. 2008).  Upon confirmation of a plan, the court can set a 
“cramdown” rate of interest to be paid on the claim after confirmation.  Selecting an 
appropriate interest rate was addressed by the Supreme Court in Till v. SCS Credit 
Corp., 541 U.S. 465 (2004).  Till provides that in the absence of an applicable market 
rate (which is generally unavailable for debtor’s exiting bankruptcy), a formula based 
approach should be used in which the court considers the prime rate and adds a risk 
factor adjustment (generally 1 to 3 percent) based on the state of the financial markets, 
the circumstances of the bankruptcy estate, and the characteristics of the loan including 
the value and nature of the collateral.  Determination of the appropriate interest rate 
may be one of the most litigated matters in Chapter 11 cases, because the debtor is 
attempting to reduce the interest payable to its major secured creditors in order to 
successfully reorganize. 

 
4. Section 1111(b) Election 

 
A creditor in Chapter 11 whose collateral is depressed in value due to 

market conditions, or that has been valued at a price which the creditor believes is 
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substantially below its true value, may choose to make what is referred to as the section 
“1111(b) election”.  11 U.S.C. § 1111(b)(2) provides that notwithstanding § 506(a), the 
creditor’s claim is a secured claim to the extent the claim is allowed.  This election 
converts the entire claim into a secured claim regardless of the value of the collateral.  
The creditor cannot make the election if the collateral is of inconsequential value, or the 
creditor has recourse against the debtor and the property is sold under § 363 or a plan. 

 
If the 1111(b) election is made by the creditor, the creditor will have a lien 

on the property equal to the allowed amount of the claim.  The claim is not stripped 
down to the value of the collateral.  The debtor’s plan of reorganization must provide for 
a stream of payments that aggregate the allowed amount of the claim.  The stream of 
payments, however, need only have a present value equal to the value of the collateral.  
This prevents the debtor from selling the property shortly after confirmation of the plan 
and paying the creditor only the value of the property as of the plan’s effective date (i.e., 
the allowed secured claim reduced to the value of the collateral without the 1111(b) 
election). 

 
5. Cramdown – 11 U.S.C. § 1129 

 
Cramdown refers to confirmation of a Chapter 11 plan over the rejection of 

the plan by a class of impaired claims.  In order to do so, the following requirements 
must be met: 

 
a. Satisfaction of all requirements of § 1129(a) except for § 1129(a)(8), 

which would require that all impaired classes have accepted the plan 
b. Creditors are receiving at least as much as they would receive if the 

debtor’s assets were liquidated under Chapter 7 - § 1129(a)(7) 
c.  At least one non-insider class of impaired claims has accepted the 

plan - § 1129(a)(10) 
d. Confirmation is not likely to be followed by the liquidation or need for 

further financial reorganization of the debtor, unless the plan provides 
for such liquidation 

e. For individual debtor cases, the debtor is contributing its projected 
disposable income for five years to payments under the plan 

f. Any rejecting class of secured claims must 
 

i. (I) Retain their liens; and, 
(II) Receive deferred cash payments totaling at least the   

allowed amount of the claims with interest at the cramdown  
interest rate; 

ii. Receive the proceeds from the sale of the property up to the   
allowed amount of their claims; or, 

iii. Receive the indubitable equivalent of their claims. 
g. Any rejecting class of unsecured claims must receive deferred 

payments equal to the allowed amount of their claims, with interest at 
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the cramdown rate, or no junior class of claims or interest can receive 
any property 

 
 Landlords will either have their leases assumed, in which event they will not have 
a claim in the bankruptcy case as all defaults will be cured and future obligations 
performed, or they will have an unsecured claim, which may be limited by § 502(b)(6).  
The claim will likely be entitled to vote as a general unsecured creditor along with the 
debtor’s trade creditors and others holding non-priority unsecured claims. 
 
 Lenders whose claims are secured by real property will have more issues to deal 
with if the debtor attempts to cramdown the plan over their objection, including litigating 
the value of the collateral, the appropriate cramdown interest rate, and other 
confirmation requirements, including whether the plan is feasible and will the debtor be 
able to make its payments under the plan. 

 
G. Unique Bankruptcy Issues 

 
1. Bad Boy Loan Guaranties for Real Estate Loans 

 
In addition to payment and performance guaranties, lenders often require 

“bad boy” or “springing recourse” guaranties.  These are particularly common in non-
recourse loans.  These guaranties typically provide for payment of costs, losses and 
damages associated with “bad boy” acts of the borrower such as fraud, misapplication 
of loan funds, and non-permitted transfers of collateral and also trigger full recourse for 
amounts due with respect to the loan to the guarantor (and, in some instances, 
borrower) upon the occurrence of certain other “bad boy” acts.  Often, one of the bad 
boy acts that triggers full recourse against the guarantor for the amounts due on the 
loan is filing a bankruptcy proceeding with respect to borrower.  However, some bad 
boy guaranties go further and include language that states that the guarantor will not 
participate in filing a bankruptcy petition with respect to borrower.  Such covenants are 
problematic for a guarantor that serves in a fiduciary capacity with respect to the 
borrower.   In recent years, courts have upheld springing recourse guaranties in the 
face of claims by borrowers that such guaranties violated public policy by prohibiting 
their ability to avail themselves of bankruptcy.  See, Bank of America v. Lightstone 
Holdings LLC and David Lichtenstein, 32 Misc. 3d 1244A (2011) quoting UBS 
Commercial Mortgage Trust 2007-FL1 v. Garrison Special Opportunities Fund L.P.  In 
Wells Fargo Bank, N.A. v. Cherryland Mall Limited Partnership, 812 N.W.2d 799 (Mich. 
App. 2011), a “separateness” requirement in the special purpose entity covenant 
triggered full recourse for the loan for borrower upon the insolvency of borrower.  The 
court upheld the trial court’s interpretation of the loan documents based on their plain 
meaning and without regards to motive of the borrower and guarantor.  Borrower’s 
counsel needs to make sure that the recourse carveouts are limited and precise at the 
outset.  The decision in Cherryland led both Michigan’s and Ohio’s legislatures to pass 
legislation to restrict the ability of lenders to trigger a non-recourse carve-out as a result 
of insolvency. 
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2. Make-Whole Premiums 
 
Loan documents may contain a “make-whole premium” where the 

borrower prepays the loan prior to maturity in order to ensure that the lender(s) obtain 
the expected rate of return on their loan based on a net present value calculation of 
those expected returns.  Whether a lender may obtain payment of this premium in a 
bankruptcy will depend (1) the jurisdiction in which bankruptcy is filed, (2) the governing 
law of the loan documents and (3) careful drafting of the provision in question.  In In re 
Energy Future Holdings Corp., 842 F.3d 247 (3d Cir. 2016), the Third Circuit found such 
a provision enforceable even after acceleration of the note and filing a bankruptcy 
determining that the refinancing done as part of the bankruptcy resulted in an optional 
“redemption.”  The Second Circuit didn’t agree with the Third Circuit’s differentiation 
between a make-whole triggered by redemption as opposed to a make-whole triggered 
by “prepayment” where the notes are being repaid after a maturity resulting from an 
acceleration.  See, In re MPM Silicones LLC, 874 F.3d 787 (2d Cir. 2017). 

 
3. Cannabis Related Real Property 

 
Bankruptcy proceedings by entities engaged in cannabis businesses have 

generally been dismissed on the grounds that the debtor is engaged in federally illegal 
activity pursuant to the Controlled Substances Act.  See e.g., Arenas v. United States 
Trustee (In re Arenas), 535 B.R. 845 (10th Cir. B.A.P. 2015) (Chapter 7 dismissed in 
part because chapter 7 trustee could not sell/distribute marijuana assets), In re Mother 
Earth’s Alternative Healing Coop., Inc., Case No. 12-10223, Docket No. 54 (Bankr. S.D. 
Cal. Oct. 23, 2012) (impossibility of proposing a viable plan that didn’t violate the law 
meant the filing was made in bad faith and was cause for dismissal).   

 
Landlords also may find themselves prevented from obtaining relief from 

bankruptcy where the lease to tenants in the cannabis business.  Keep in mind that 
renting to a marijuana business is itself a direct violation of the Controlled Substances 
Act.  See, 21 U.S.C. 856.  In re Rent-Rite Super Kegs, 484 B.R. 799 (Bankr. D. Col. 
2012) involved a landlord that obtained 25% of its income from a cannabis grow 
operation.  The court dismissed the case for cause since the plan could not be 
confirmed without violating the Controlled Substances Act and also found that continued 
leasing to the cannabis grow operation was “gross mismanagement of the estate.”  
Entities that are neither landlords, nor licensed cannabis businesses could also find 
themselves foreclosed from bankruptcy relief depending on the level of involvement with 
the sale and distribution of cannabis.  See, In re Medpoint Management, LLC, 528 B.R. 
178 (Bankr. D. Ariz. 2015).  Medpoint, also is an example of an involuntary bankruptcy 
proceeding brought by creditors being dismissed.  The U.S. Trustees’ Office has been 
very vocal about its policy to seek dismissal of bankruptcy cases involving debtors in the 
cannabis industry including debtors who would continue to lease properties to cannabis 
businesses.  See, https://www.justice.gov/ust/file/abi_201712.pdf/download  

 
 However, in In re Olson, 2018 WL 989263 (B.A.P. 9th Cir. Feb. 5, 2018), the 9th 
Circuit clarified that cases cannot simply be dismissed where there is an allegation of a 
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violation of the Controlled Substances Act and that instead the court must go further to 
articulate findings that are the basis for the determination that the CSA has been 
violated and the legal basis for dismissal (ex. bad faith and how the elements are 
satisfied). 
 
 In re Jerry L. Johnson, 532 B.R. 53 (Bankr. W.D. Mich. 2015) is a case where 
debtor, at the court’s suggestion, discontinued violations of the Controlled Substances 
Act and came up with the Chapter 13 plan that was untainted by cannabis proceeds.  
The plan was confirmed.  In Oregon, In re McGinnis, 453 B.R. 770 (Bankr. D. Or. 2011) 
was a similar case, but debtor failed to come up with an amended plan and the case 
was dismissed. 
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Commencement of the Case

 First Day Motions
 Shortened and Limited Notice
 Use of Cash Collateral
 Debtor-in-Possession Financing
 Adequate Protection

 Replacement Liens
 Equity Cushion

 Lender/Landlord Diligence Required

sussmanshank.com 4

AUTOMATIC STAY
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Effect of the Automatic Stay
 11 U.S.C. § 362 - Applies to Virtually All Lender and Landlord Default 

Remedies
 Collection Proceedings
 Foreclosure Proceedings
 Lease Terminations
 Lease Evictions

 11 U.S.C. § 362(b)(10) – Prepetition Lease Termination
 Acts to Obtain Possession
 Nonresidential Real Property Leases
 Termination by Expiration Only

 11 U.S.C. § 362(b)(22) – Prepetition Residential FED Judgment
 Stay Expires 30 Days After the Order for Relief
 Subject to § 362(l) – Debtor Certification – Entitled to Cure and Deposit of 30-days’ Rent

6sussmanshank.com

Relief from Stay

 11 U.S.C. §362(d) – Motion for Relief from Stay

 For Cause, Including Lack of Adequate Protection of Lender’s/Landlord’s Interest in 
Property
 Property is depreciating in value
 Property taxes are accruing
 Property not insured

 No Equity for Debtor; and, Not Necessary to an Effective Reorganization
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Relief from Stay

 11 U.S.C. § 362(d)(3) - Relief from Stay in Single Asset Real Estate Cases

 Definition - Real property constituting a single property or project, other than residential 
real property with fewer than 4 residential units, which generates substantially all of the 
gross income of a debtor who is not a family farmer and on which no substantial 
business is being conducted by a debtor other than the business of operating the real 
property and activities incidental thereto.

 Relief from Stay Granted Unless Within 90 Days’ After the Order for Relief
 Debtor files a plan with a reasonable possibility of being confirmed; or,
 Debtor commences interest payments at the non-default contract rate
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Violations of the Stay

 Violations of the Stay are Void and of No Effect – In re Schwartz, 954 F.2d 
569, 571 (9th Cir. 1992)

 Willful Violations Punishable by Contempt
 Individual debtors
 Actual damages, attorney’s fees, and punitive damages
 Only requires actual knowledge of the bankruptcy case
 Lender/Landlord should seek relief from stay where a stay violation is a possibility
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Ipso Facto Clauses

 A clause that results in a default, modification, or termination of the contract 
or lease solely because the debtor is insolvent or files for bankruptcy relief
 Unenforceable – 11 U.S.C. § 365(e)
 Exercise of Remedies in Reliance on Ipso Facto Clause Will Likely Violate 

the Stay

sussmanshank.com 10

LEASES
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Leases

 Landlord’s Lien for Rent
 Avoidable – 11 U.S.C. § 545
 Trustee must file a motion to avoid the lien – not automatic
 Lien is preserved for the benefit to the estate
 Landlord’s Lien has Priority Except for Taxes and Prior Perfected Liens Before Chattels 

are Brought Upon the Property
 Will permit the Trustee to avoid and preserve the lien for the benefit of the tenant’s unsecured 

creditors
 Landlord would only share prorate with other unsecured creditors

 Debtor’s/Trustee’s Postpetition Obligations Under Nonresidential Real 
Property Leases
 Required to timely perform all postpetition obligations until lease is assumed or rejected

12sussmanshank.com

Leases

 Debtor’s/Trustee’s Obligations (continued)
 Time for performance may be extended for cause but not beyond 60 days
 Acceptance of performance does not waive or relinquish any of the landlord’s rights 

under the lease
 Landlord need not provide incidental services or supplies before assumption unless 

landlord is compensated under the terms of the lease for such services and supplies –
11 U.S.C. § 365(b)(4)

 Failure to obtain timely payment could result in full or partial nonpayment if estate proves 
to be insolvent

 Chapter 11 landlord’s claim is subordinate to Chapter 7 administrative expenses if case 
is converted to Chapter 7
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Leases -
Assumption/Rejection

 Debtor/Trustee May Obtain Tenant’s Rights by Assumption of the Lease – 11 
U.S.C. § 365(a)
 Residential Real Property Leases

 Chapter 7 – Must be assumed within 60 days or is deemed rejected
 60 days can be extended for cause

 Chapters 11, 12, and 13 no deadline for assumption or rejection until confirmation of a 
plan
 Trustee can be compelled to assume or reject the lease at an earlier date upon motion of a 

party to the lease
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Leases -
Assumption/Rejection

 Nonresidential Real Property Leases
 All Chapters – Debtor/Trustee must assume lease within 120 days or lease is deemed 

rejected
 120 days may be extended once for 90 days for cause
 All further extension require the landlord’s consent

 Debtor/Trustee obtains all of the benefits of the lease and must assume all burdens 
upon assumption
 Once a lease is assumed, future obligations under the lease become administrative expenses 

of the bankruptcy estate, even if the lease is later rejected.
 Lease may not be assumed if terminated under state law prior to the bankruptcy filing –

11 U.S.C. §365(c)(3)
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Leases -
Assumption/Rejection

 Debtor/Trustee shall timely perform all postpetition obligations prior to 
assumption or rejection
 Court may extend for cause performance due within first 60 days but not beyond such 

60-day period
 In order to assume the lease, Debtor/Trustee must

 Cure all defaults or provide adequate assurance that defaults will be cured
 Compensate any other party for actual pecuniary loss resulting from the default
 Provide adequate assurance of future performance
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Leases -
Assumption/Rejection

 In shopping center context adequate assurance of future performance 
includes
 source of rent and other consideration due under such lease
 financial condition and operating performance of the proposed assignee
 Percentage rent will not decline
 Assumption will not breach any lease provisions such as radius, location, use, or 

exclusivity, or such provisions in any other lease in the center
 Assumption will not disrupt the tenant mix
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Leases -
Assumption/Rejection

 Limitations on Lease Rejection Damages – 11 U.S.C. § 502(b)(6)
 Prepetition claim for damages resulting from the termination of the lease, including future 

rent payable under the lease, but limited to
 Rent reserved by such lease, without acceleration, for the greater of one year, or 15 

percent, not to exceed three years, of the remaining term of the lease, following the 
earlier of

• The date of the filing of the petition; and
• The date on which such lessor repossessed or the lessee surrendered the leased 

property; plus
 Any unpaid rent due under such lease, without acceleration, on the earlier of such 

dates
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Leases -
Assumption/Rejection

 Limited Only to Damages Resulting from the Termination of the Lease
 Kupfer v. Salma (In re Kupfer), 852 F.3d 853 (9th Cir. 2016)
 Will not prevent an additional claim for other tenant obligations such as roof, HVAC, and 

parking lot repairs owing to the landlord and not resulting from the termination of the 
lease

 Attorney’s fees for litigating a claim for future rent are capped but not attorney’s fees for 
litigating ordinary breaches independent of lease termination 

 Lease Drafting Issues
 Use an expanded definition of rent to include other tenant obligations as additional rent in 

order to provide for a larger claim upon rejection
 Negotiated prepetition lease termination

 spell out all of the consideration (waiver of claims, releases, etc.) being provided by 
landlord to obtain tenant’s agreement to prepetition termination of the lease

 Include preferential transfer/avoidance language to preserve full claim in the event of 
avoidance or prepetition payments by the trustee
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Leases -
Assignment

 Debtor/Trustee may assign the lease regardless of any provisions which prohibits, 
restricts, or conditions the assignment – 11 U.S.C. § 365(f)(1)
 Exception if applicable law permits the other party from refusing to accept performance from 

anyone other than the debtor and such party does not consent 
 Must provide adequate assurance of future performance by the assignee – 11 U.S.C. §

365(f)(2)
 Termination upon assignment provisions unenforceable – 11 U.S.C. § 365(f)(3)
 Assignment relieves the Trustee and estate from any future liability
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Leases –
Sale of Designation Rights

 Sale of the Right to Determine Which Leases to Assume and Assign, and Which 
Leases to Reject
 Buyer pays Debtor/Trustee an initial amount and assumes carrying costs
 Proceeds of assignment split between buyer and Debtor/Trustee
 Buyer markets leases and Debtor/Trustee assumes and assigns
 Remaining leases are rejected by the Debtor/Trustee

 Landlord Issues
 Delay in assumption/rejection alleviated somewhat by 11 U.S.C. § 365(d)(4) which requires 

assumption or rejection within 120 days plus one 90-day extension, without landlord’s 
consent

 Don’t consent to any further extensions
 Sale may permit Debtor to avoid use, alteration, and continuous use restrictions if purpose is 

to prevent an assignment
 Oppose any efforts to invalidate lease provisions as part of the sale of designation rights to 

ensure that any assignment will not violate use and exclusivity provisions, or upset tenant 
mix
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Liens and Financing
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Liens and Financing -
Loans Secured by Real Property

 Debtor/owner may be able to retain real property by paying no more than the 
value to the mortgagee/lender – 11 U.S.C. §§ 506(a) and 1129(b)(2)(A)
 Balance treated as an unsecured claim
 Lien is void as to unsecured portion of the claim – 11 U.S.C. § 506(d)
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Liens and Financing -
Lien Avoidance and Lien Stripping

 Avoiding Unperfected Liens
 If not recorded, avoidable by the Trustee under 11 U.S.C. § 544(a)

 Avoiding Judicial Liens that Impair the Debtor’s Homestead Exemption – 11 U.S.C. 
§522(f)(1)(A)
 Avoidable to the extent the lien impairs the exemption
 Example:

 $250,000 FMV
 $10,000 property taxes
 $100,000 first mortgage
 $75,000 HELOC
 $75,000 judgment lien
 $40,000 homestead exemption

 Debtor entitled to avoid all but $25,000 of the judgment lien because it impairs the Debtor’s 
$40,000 homestead exemption if allowed for more than that
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Liens and Financing -
Stripping Off Liens With No Value

 Cannot be stripped off in Chapter 7, except for judicial liens that impair the 
Debtor’s homestead exemption. Bank of Am. N.A. v. Caulkett, 135 S.Ct. 
1995 (2015)
 Can be stripped off in Chapters 11 and 12
 In Chapter 13, if the lien is completely underwater, Section 1322(b)(2) will not 

protect it as it is not a secured claim and the lien can be stripped off.  In re 
Quevedo, 2015 WL 6150602, at *3 (Bankr. C.D. Cal, Oct. 19, 2015)
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Liens and Financing –
Stripping Down a Lien to the Value of the 

Collateral

 Chapter 7 - Liens cannot be stripped down in Chapter 7, even for a wholly 
underwater junior mortgage.  Dewsnup v. Timm, 502 U.S. 410 (1992); Bank 
of Am. N.A. v. Caulkett, 135 S.Ct. 1995 (2015).
 Chapter 11 - Can be stripped down to the value of the collateral and treated 

in a plan as fully secured, partially secured and partially unsecured, or fully 
unsecured.  Upon confirmation, liens will be extinguished unless the lien is 
preserved in the plan or n the confirmation order.  11 U.S.C. § 1141.
 Chapter 13 - Dewnsup v. Timm does not apply in Chapter 13.  Liens can be 

stripped down to the value of the collateral except for liens on a debtor’s 
principal residence which provides the only collateral for a secured claim. 11 
U.S.C. § 1322(b)(2); Nobelman v. Am. Sav. Bank, 508 U.S. 324 (1993).
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Liens and Financing -
“Bad Boy” Guaranties

 Commencement of a bankruptcy may be a trigger of “bad boy” or “springing 
recourse” guaranties.
 Courts have held these guaranties to be enforceable.
 This can put the guarantor in a difficult situation where they have a fiduciary 

duty to the debtor.
 Attorneys for borrowers and guarantors should be particularly mindful of 

potential traps in special purpose entity provisions.



Chapter 2—Bankruptcy Issues for the Commercial Real Estate Lawyer

 2–30How Bankruptcy Can Impact Your Clients: Basics for Business, Probate, Real Estate, and Tax Attorneys

sussmanshank.com 27

Section 363 Sales

28sussmanshank.com

Section 363 Sales

 Sale of Substantially All Assets of the Debtor – 11 U.S.C. § 363
 Free and Clear of Liens – No Foreclosure Proceedings Needed
 Liens Attach to Proceeds
 Procedure

 Motion to approve bidding procedures and sale of the assets
 “Stalking Horse” bidder sets the floor price
 Asset purchase agreement with Stalking Horse bidder
 Bid protections – upset price, reimbursement of expenses, breakup fees, deposits
 Auction if qualifying upset bids received
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Section 363 Sales

 Sale Free and Clear of Liens and Interests
 Preferable for buyers of assets – obtains clear, unencumbered title
 Requirements

 Applicable bankruptcy law permits sale free and clear of interest
 Such entity consents
 Such interest is a lien and the price is greater than the aggregate value (amount) of all liens
 Such interest is in bona fide dispute; or,
 Such entity could be compelled, in a legal or equitable proceeding, to accept a money 

satisfaction of such interest
 Usually conducted with consent of major lender

 Senior lienholder can credit bid
 Junior lienholder can be obstacle if no equity for its lien

 Need to satisfy another element of § 363(f) other than consent

sussmanshank.com 30

Plan Confirmation Issues
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Plan Confirmation Issues

 Modification of Claim
 Interest rate
 Payments
 Term

 Valuation of Collateral
 Secured claim for value of collateral and unsecured claim for balance – 11 U.S.C § 506(a)
 Claim bifurcated and may be included is more than one class
 Classification requires that all claims in class be substantially similar – 11 U.S.C. § 1122

 Interest Rates
 Contract rate – pre-confirmation if oversecured 
 Default rate – pre-confirmation if instituted prepetition  
 Post-confirmation rate – market rate

 § 1111(b) Election
 Depressed or undervalued property
 Preserves creditor’s ability to receive more than if claim is bifurcated into secured and unsecured portions under the plan with

the unsecured claim receiving little compensation

 Attorney’s Fees
 Oversecured creditors
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Plan Confirmation Issues

 Sale of Real Property Under a Plan
 11 USC § 1122 –

 Cramdown
 Best interest of creditors test

 Not less than creditor would receive in Chapter 7
 At least one class of impaired claims accepts the plan

 Impaired – legal rights are in some way altered (change interest rate, monthly payment 
amount, term, etc.)

 Acceptance by two-thirds  in amount and more than one-half in number of claims that actually 
vote 

 Secured creditors
 Retain liens and deferred payments totaling the value of the collateral as of the effective date
 Sale of the collateral, subject to creditor’s § 363(k) right to credit bid, free and clear of the lien
 Realization by the creditor of the indubitable equivalent of its secured claim
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Plan Confirmation Issues

 Unsecured Creditors
 Absolute Priority Rule – 11 U.S.C. § 1129(b)(2)(B)

 Must receive allowed amount of claim, or
 Junior creditors will not receive or retain any property

 Make-Whole Premiums
 Applicability of yield maintenance of make-whole provisions after bankruptcy depends greatly 

on applicable law, wording of the provision and jurisdiction (Second and Third Circuits split on 
similar provision). 

 Cannabis Businesses
 Plan will not be confirmable if it requires continued violation of Controlled Substances Act
 Case may be dismissed for bad faith if there is no confirmable plan that doesn’t involve 

violating the CSA
 Keep in mind that knowingly renting to a cannabis business is itself a violation of the 

Controlled Substances Act.  This is problematic for landlords to state-licensed cannabis 
businesses.

1000 SW Broadway, Suite 1400 Portland Oregon 97205  |  503.227.1111  |  sussmanshank.com
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Thank you for your time!
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INTERSECTION OF BUSINESS 
LAW AND BANKRUPTCY LAW

D e c e m b e r  7 ,  2 0 1 8

P r e s e n t e d  b y :  

M i c h a e l  W .  F l e t c h e r ,  P a r t n e r  a t  T o n k o n  T o r p  L L P
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INTRODUCTION

• How Bankruptcy Can Impact Your Clients

• Your Role as General Corporate Counsel 
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FOCUS OF THIS DISCUSSION
Bankruptcy Law and: 

• Contracts/Contractual relationships (pre and post-
bankruptcy)

• Creditor remedies/strategies (pre and post)

• Corporate governance/fiduciary duties (pre and post)

• Intellectual property

© 2018  T onkon T orp LLP   |   t onkon . com

CONTRACTS/CONTRACTUAL 
RELATIONSHIPS

•Pre-bankruptcy

•Post-bankruptcy



Chapter 3—Presentation Slides: Intersection of Business Law and Bankruptcy Law

 3–3How Bankruptcy Can Impact Your Clients: Basics for Business, Probate, Real Estate, and Tax Attorneys

© 2018  T onkon T orp LLP   |   t onkon . com

PRE-BANKRUPTCY
Pre-bankruptcy actions/considerations

 Analyze the contract/relationship (executory contract?)
 Contract and common law remedies
 Reduce your credit exposure
 Improve your “bankruptcy” position
 Secured vs. unsecured

 Get paid (preference?)

© 2018  T onkon T orp LLP   |   t onkon . com

POST-BANKRUPTCY
• Now what? How does the relationship change?

• Do I have to continue performing? On what terms?

• What if I don’t think they can pay?

• Can I exercise my rights and remedies?  

• Can I receive payments; when? 
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CREDITOR REMEDIES/STRATEGIES
• Get involved in the BR process
• Talk to a BR attorney
• Speak with the debtor’s attorney
• Is your claim scheduled?
• Plan of Reorganization/get involved/pay attention
 Creditors Committee (committee counsel)

• Don’t miss the Proof of Claim deadline
• Administrative Expense Claims
• 503(b)(9) claims
• Relief from Automatic Stay?  
• Other

© 2018  T onkon T orp LLP   |   t onkon . com

CORPORATE GOVERNANCE
Pre-Bankruptcy 

• Board of Directors

• Zone of insolvency and shifting fiduciary duties

• Solvent – no fiduciary duties to creditors

• Insolvent – fiduciary duties expand to include creditors

• Deepening insolvency/be careful 
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CORPORATE GOVERNANCE
Pre-bankruptcy planning

 BR counsel

 Lender

 Cash Customers/suppliers

 Consultants

 Exit Plan
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POST-BANKRUPTCY CORPORATE 
GOVERNANCE

• Who governs?

• Debtor-in-possession

• Trustee
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INTELLECTUAL PROPERTY ISSUES

• Licensing of patents and trademarks

• 11 U.S.C. § 365(n)
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Death & Bankruptcy: Probate, Trusts, IRAs, and Inheritance Issues 

Justin D. Leonard of Leonard Law Group 

I. What Happens When a Debtor Dies?

a. Death of the Debtor Before Bankruptcy

i. The Individual Decedent

If a potential debtor dies prior to filing a bankruptcy petition, the individual would 
be unable to voluntarily file a petition, for the obvious reasons (including that physically 
signing the bankruptcy petition is necessary).    

Bankruptcy was not created for the benefit of deceased individuals. (As an 
irreverent side-note that will utilize your newfound bankruptcy terminology, it should be 
noted that bankruptcy isn’t necessary. Many religions would consider a decedent as 
having obtained the ultimate “fresh start.” Meanwhile, science says that death provides 
the truest form of “automatic stay.” And relief from that ultimate form of “stay” is not 
something our bankruptcy bench, however powerful, is able to grant.) 

ii. The Estate of the Decedent

After the death of an individual, state law creates an estate of the decedent, for the 
benefit of everyone else remaining in the mortal realm. That estate will generally bear the 
debts of the individual. However, the decedent’s estate will be unable to utilize the 
Bankruptcy Code to discharge those debts. A decedent’s estate is not eligible to be a 
“debtor” in bankruptcy under 11 U.S.C. § 109. That is because a probate estate is not 
considered a “person” under 11 U.S.C. § 101(41).  

Section 101(41) provides that “‘person’ includes individual, partnership, and 
corporation,” and it does not include an estate. See, e.g., In re Goerg, 844 F.2d 1562, 1565-
66 (11th Cir. 1988) (holding that decedents’ estates are ineligible for relief under the 
Bankruptcy Code); In re Estate of Whiteside by Whiteside, 64 B.R. 99, 101 (Bankr. E.D. Cal. 
1986) (concluding that a probate estate is ineligible for relief under the Bankruptcy Code). 

Note that this eligibility analysis might be sidestepped by arguing that a personal 
representative of a decedent is an “individual” who would qualify. See, e.g., In re Stewart, 
2004 Bankr. LEXIS 1042, at *1-2 (Bankr. D. Or., Mar. 2, 2004) (Now-retired Eugene, 
Oregon-based Bankruptcy Judge Frank Alley’s opinion, allowing the heirs of the deceased 
debtor to complete the remaining 11 months of the chapter 13 plan by allowing a personal 
representative appointed by the probate court to stand in the shoes of the debtor). 
However, that situation will be distinguishable from most, in that the death arose post-
petition, and the bankruptcy court – by wrapping up the prior chapter 13 plan – was not 
supplanting the probate court’s duties. In comparison, see Bunch v. Hopkins Savs. Bank 
(In re Bunch), 249 B.R. 667, 671 (Bankr. D. Md. 2000) (noting that probate estates are 
unable to be debtors, even through a personal representative). The Bunch court held that, 
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where the debtor served as a personal representative of a probate estate, the debtor was 
still eligible to file a chapter 13 bankruptcy petition as an individual. However, the debtor 
was prohibited from filing a chapter 13 petition as a personal representative on behalf of 
the probate estate. Id. 

b. Death of the Debtor After the Bankruptcy Filing

i. Under FRPB 1016, chapter 7 cases are not dismissed; other
chapters can proceed after death of the debtor, if possible.

If a debtor dies during a bankruptcy case, the case is not necessary dismissed. Rule 
1016 directs how the case shall proceed.  

Chapter 7 cases are definitely not dismissed when the debtor dies. Cases under 
other chapters can proceed, but dismissal is also possible. FRBP 1016 provides: 

Death or incompetency of the debtor shall not abate a 
liquidation case under chapter 7 of the Code. In such event the 
estate shall be administered and the case concluded in the same 
manner, so far as possible, as though the death or 
incompetency had not occurred. 

If a reorganization, family farmer’s debt adjustment, or 
individual’s debt adjustment case is pending under chapter 11, 
chapter 12, or chapter 13, the case may be dismissed; or if 
further administration is possible and in the best interest of the 
parties, the case may proceed and be concluded in the same 
manner, so far as possible, as though the death or 
incompetency had not occurred. 

FRBP 1016 (emphasis & paragraph break added). 

It appears that the Washington bankruptcy courts addressed FRBP 1016 most 
recently in the bankruptcy case of Lee and Ann Kandu, the joint same-sex debtors who 
challenged the Defense of Marriage Act (DOMA), 1 U.S.C. § 7. In re Kandu, 315 B.R. 
123, 130 (Bankr. W.D. Wash. 2004). Judge Snyder ultimately determined that DOMA did 
not violate the principles of comity, or the Fourth, Fifth, or Tenth Amendments to the 
U.S. Constitution, and he required bifurcation of the cases or dismissal. Sadly, during the 
proceedings, joint debtor Ann Kandu died. However, Judge Snyder did not dismiss nor 
find that the death rendered the issues moot. Id. at 130 n.1 (“Pursuant to Fed. R. Bankr. 
P. 1016, the death of Ann C. Kandu did not abate the Debtors’ case under Chapter 7, nor
did her death render the issues moot. Rather, in accordance with Fed. R. Bankr. P. 1016,
the estate ‘shall be administered and the case concluded’ in the same manner as though
the death did not occur.”).

Practically speaking, FRBP 1016 does not explain how a bankruptcy case is to 
proceed after the debtor dies. Therefore, courts exercise discretion based on the equities 
and practicalities of the situation, including the state court probate process.  
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ii. The interplay of bankruptcy and probate estates

Some bankruptcy courts have ruled that if a person wishes to appear on the 
debtor’s behalf, that person must have the legal authority to do so – generally a personal 
representative of the debtor’s estate.  

For example, one bankruptcy court concluded that it was not appropriate for the 
deceased debtor’s daughter – despite her having power of attorney and extensive 
knowledge of the chapter 7 debtor’s affairs – to testify at the Meeting of Creditors. The 
chapter 7 trustee had requested that the court dismiss the case, because the debtor had 
died and could not appear to testify. The court refused to dismiss the case. Instead, the 
court directed that the Meeting of Creditors be abated until a personal representative of 
the debtor’s probate estate could be appointed by the state court and could then appear 
and testify. In re Lucio, 251 B.R. 705 (Bankr. W.D. Tex. 2000). 

Probate and bankruptcy proceedings generally can proceed simultaneously, but 
they remain independent. For example, in the chapter 7 context, the only assets that 
would go into the probate estate are (1) any property claimed as exempt in the debtor’s 
bankruptcy case (assuming no objections to those exemption claims are sustained) and (2) 
any property acquired by the debtor after the commencement of the bankruptcy case.  

In regards to liabilities, the only debts for which the probate estate is liable are 
those incurred by the decedent after the filing of the bankruptcy petition. See In re Gridley, 
131 B.R. 447, 451 (Bankr. D. S.D. 1991). The result is that the deceased debtor’s pre-
bankruptcy debts are discharged in the bankruptcy, and the deceased debtor’s exempt 
assets are passed to the probate estate free of that debt. See In re Combs, 166 B.R. 417, 420 
(Bankr. N.D. Cal. 1994). 

The bankruptcy court has exclusive jurisdiction to determine the debtor's 
exemptions as of the date of filing, but it would not have jurisdiction to determine 
exemptions in the probate estate. In re Lucio, 251 B.R. 705, 709-10 (Bankr. W.D. Tex. 
2000). Conversely, the probate estate has no authority to supervene the bankruptcy 
trustee’s exclusive control over property of the bankruptcy estate. Id. at 710, citing 28 
U.S.C. § 1334(d). Neither can the probate estate entertain collateral attacks on the claims 
allowance process of the bankruptcy case. In other words, “everything up to the 
commencement of the bankruptcy case is handled by the bankruptcy court and everything 
post-petition and after death is administered by the probate court.” In re Gridley, 131 B.R. 
447, 451 (Bankr.D. S.D. 1991).  

As summarized in the Bankruptcy Code’s legislative history: 

Once the estate is created, no interests in property of the estate 
remain in the debtor. Consequently, if the debtor dies during 
the case, only property exempted from property of the estate or 
acquired by the debtor after the commencement of the case and 
not included as property of the estate will be available to the 
representative of the debtor’s probate estate. The bankruptcy 
proceeding will continue in rem with respect to property of the 
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[e]state [sic], and the discharge will apply in personam to
relieve the debtor, and thus his probate representative, of
liability for dischargeable debts.

H.R. Rep. No. 595, 95th Cong., 1st Sess. 367-68 (1977); S. Rep. No. 989, 95th Cong., 2d 
Sess. 82-83 (1978).  

iii. Possibilities for chapter 13 cases: dismissal, completion of plan, or
hardship discharge, but probably not conversion.

Dismissal of a chapter 13 debtor’s case appears to be the most common result 
when the debtor dies. However, chapter 13 cases do not necessarily need to be dismissed 
when the debtor dies. For example, in a 2004 Oregon bankruptcy case, Judge Alley 
allowed the heirs of the deceased debtor to complete the remaining 11 months of the 
debtor’s chapter 13 plan. In re Stewart, No. 01-66434-fra13, 2004 Bankr. LEXIS 1042, at 
*1-2 (Bankr. D. Or., Mar. 2, 2004).

Applying FRBP 1016, Judge Alley evaluated the equities of the situation, which 
weighed in favor of continuing administration. Id. at *3 (“The Debtor could have filed 
under Chapter 7, with the likely result of a smaller distribution to creditors. Instead, he 
chose to proceed under Chapter 13, and complied with the plan in every respect until his 
death. The Debtor's family should not be deprived of the benefits of these efforts: to do so 
would effectively penalize the debtor for having elected to reorganize.”) The court’s 
ruling required appointment of a personal representative for the debtor by the state court. 
The personal representative would then substitute in for the debtor and fulfill all duties of 
the debtor. Id. 

Under some circumstances, courts will grant a hardship discharge upon death 
under Section 1328(b). See, e.g., In re Hoover, 2015 Bankr. LEXIS 924, at *4-5 (Bankr. 
N.D. Cal. Mar. 24, 2015) (granting hardship discharge where debtor died with one final
payment due under his five-year plan). In this 2015 case, the California bankruptcy court
surveyed courts that had considered granting a hardship discharge upon death of a
chapter 13 debtor:

Some courts have found that because the Bankruptcy Code 
section authorizing a hardship discharge does not provide for 
the debtor’s death, and the language of Rule 1016 does not 
mention a hardship discharge, granting one is impermissible. 
See In re Hennessy, No. 11-13793, 2013 Bankr. LEXIS 3034, 2013 
WL 3939886, at *1 (Bankr. N.D. Cal. July 29, 2013). See also, In 
re Miller, AP No. 13-cv-03043-REB, Bankruptcy Case No. 09-
12146 ABC, 526 B.R. 857, 2014 U.S. Dist. LEXIS 133435, 2014 
WL 4723881, at *3 (D. Colo. Sept. 23, 2014) (finding no error 
in bankruptcy court’s holding that hardship discharge was not 
contemplated by the drafters of Rule 1016 and upholding denial 
of a hardship discharge for deceased debtor). 
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While § 1328(b) does not contemplate the death of the debtor, 
other courts have chosen to include death as a circumstance for 
which the debtor should not justly be held accountable. See, 
e.g., In re Perkins, 381 B.R. 530, 532 (Bankr. S.D. Ill. 2007); In re
Graham, 63 B.R. 95, 96 (Bankr. E.D. Pa. 1986). These courts
have found that granting a hardship discharge is permissible
under Rule 1016 when the rule is read to allow the deceased
debtor's representative to perform any appropriate action
under the Bankruptcy Code that is in the best interest of the
parties in the “further administration” of the deceased debtor's
case, including disposing of a case via a hardship discharge. See,
e.g., In re Kosinski, No. 10 bk 28949, 2015 Bankr. LEXIS 779, at
*4 (Bankr. N.D. Ill. Mar. 5, 2015); In re Bevelot, No. 05-36051,
2007 Bankr. LEXIS 3970, 2007 WL 4191926, at *2 (Bankr. S.D.
Ill. Nov. 21, 2007); In re Maxx Redwine, No. 09-84032-JB, 2011
Bankr. LEXIS 946, 2011 WL 1116783, at *2 (Bankr. N.D. Ga.
Mar. 8, 2011).

This Court concludes that the latter interpretation of Rule 1016 
is a fair reading of the rule. In the case of a deceased debtor, 
further administration of the case can encompass a hardship 
discharge when the equities in the case so merit, and when the 
requirements of § 1328(b) are met. 

Hoover, 2015 Bankr. LEXIS 924, at *4-5 (paragraph breaks added). 

Regarding conversion from chapter 13 to chapter 7 upon death, at least one 
bankruptcy court has rejected the idea – concluding that Section 1307(f) would not allow 
it because a probate estate is not eligible to be a debtor under Section 109. In re Spiser, 232 
B.R. 669 (Bankr. N.D. Tex. 1999). Another court has suggested that conversion would 
not be equitable because it would prevent creditors from reaching assets that they could 
otherwise pursue upon dismissal. In re Hancock, 2009 Bankr. LEXIS 2174 (Bankr. N.D. 
Okla. Aug. 10, 2009).  

iv. Chapter 11 cases can continue after death, depending on the need
for decedent’s involvement in the case.

In chapter 11 cases, the outcome will generally depend on whether the chapter 11 
plan depends on future earnings or other involvement of the debtor, such as when a 
trustee is involved. See, e.g., Wills v. Heritage Bank (In re Wills), 226 B.R. 369 (Bankr. E.D. 
Va. 1998) (concluding that an adversary proceeding could continue in chapter 11 case 
administered by trustee because debtor’s participation was unnecessary). However, 
because any party in interest may file a reorganization plan under Section 1121(c), it is 
possible for a debtor’s estate to be administered notwithstanding the death (or insanity) of 
the debtor. See COLLIER ON BANKRUPTCY ¶ 1016.03 (16th Ed. 2016) (describing cases 
allowing guardians and “next friends” to stand in for debtors who become incompetent 
during their case under FRBP 1016).  
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II. What Happens to an Inheritance in Bankruptcy?: How to Apply the 180-
day “Dragnet” Period under § 541(a)(5) of the Bankruptcy Code

Section 541(a) establishes the scope of the “estate,” which includes any property 
interest that the debtor acquires or becomes entitled to within 180 days after the petition 
is filed: 

• by bequest, devise or inheritance;
• as a result of a property settlement agreement with the debtor’s

spouse, or of an interlocutory or final divorce decree; or
• as the beneficiary of a life insurance policy or death benefit plan.

11 U.S.C. § 541(a)(5). 

This subsection is supplemented by Bankruptcy Rule 1007(h), which requires the 
debtor to file a supplemental schedule regarding interests acquired or arising after the 
filing of the petition. This Supplemental Schedule B is to be filed within 14 days after the 
information comes to the debtor’s knowledge or within such further time as the 
bankruptcy court may allow. 

Remarkably, this Supplemental Schedule B must be filed even if the case has been 
closed. FRBP 1007(h) (“The duty to file a supplemental schedule in accordance with this 
subdivision continues notwithstanding the closing of the case, except that the schedule 
need not be filed in a chapter 11, chapter 12, or chapter 13 case with respect to property 
acquired after entry of the order confirming a chapter 11 plan or discharging the debtor in 
a chapter 12 or chapter 13 case.”). To the extent the debtor wishes to claim an exemption, 
a Supplemental Schedule C can be filed at the same time. FRBP 1007(h).  

a. Section 541(a)’s general scope is intended to bring everything of value into
the estate, and it is interpreted expansively.

This scope of Section 541 is interpreted expansively by bankruptcy courts. For 
example, our Ninth Circuit Court of Appeals recently revisited the broad scope of Section 
541(a) in a January 2016 opinion that relates to the subject of this CLE: Gladstone v. U.S. 
Bancorp, 811 F.3d 1133 (9th Cir. 2016). The Ninth Circuit considered whether unmatured 
term life insurance policies are property of the estate prior to death (i.e., maturity). These 
unmatured policies can be sold or “settled” before the measuring life dies. Called 
“viatical settlement” or “life” settlement transactions, the policyholder receives a lump-
sum settlement greater than the cash surrender value of the policy, but less than the 
policy’s death benefit. The purchaser continues to pay the policy premiums, and collects 
the death benefit when the policyholder dies. 

In Gladstone, based on the expansive nature of Section 541(a), the Ninth Circuit 
found that a debtor’s interest in unmatured term life insurance does have value to the 
estate, even before the death of the insured life – noting that such policies have value on 
the secondary market. Therefore, the transferred unmatured term life insurance polices 
were property of the estate under Section 541(a), and the pre-petition sales/settlements 
could be avoided by the trustee under Section 548.  
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In reaching its conclusion, the Ninth Circuit noted that the legislative history 
indicates that Section 541(a) was intended to “bring anything of value that the debtors 
have into the estate.” Id., quoting H.R. Rep. 95-595 (1977), at 176, reprinted in 1978 
U.S.C.C.A.N. 5787, 5963, 6136, and also citing Chappel v. Proctor (In re Chappel), 189 B.R. 
489, 493 (9th Cir. BAP 1995) (“The legislative history of the Bankruptcy Code reveals 
that the concept of property of the estate is to be interpreted broadly.”). 

b. The 180-day “dragnet” period of Section 541(a)(5) is based on the date of
a decedent’s death – not the date the will is later probated or the date of
distribution of assets – because the date of death is when interests arise
under state inheritance law.

In regards to the creation of an interest by “bequest, devise or inheritance” or as 
the beneficiary of a life insurance policy or death benefit plan, the key date is generally 
based on the death of the subject. In other words, if the death arises within the 180-day 
period, then the interest is generally considered an asset of the estate – even if there is a 
significant delay in the initiation of a probate proceeding, the validation of the will, or the 
distribution of property thereunder.  

The date of death is generally the determinative date under Section 541(a)(5) 
because state law provides that interests arise as of the date of death. As the Supreme 
Court has clarified, the existence and scope of a debtor’s interest in a given asset is 
determined by state law. Butner v. United States, 440 U.S. 48, 54, 59 L. Ed. 2d 136, 99 S. 
Ct. 914 (1979); see also In re Farmers Markets, Inc., 792 F.2d 1400, 1402 (9th Cir. 1986).  

The Supreme Court’s Butner opinion addresses the argument for a uniform 
federal approach in situations involving property rights in bankruptcy. It resolves the 
issue by holding that “unless some federal interest requires a different result, there is no 
reason why [property interests] should be analyzed differently [than under state law] 
simply because an interested party is involved in a bankruptcy proceeding.” 440 U.S. at 
55. The Supreme Court noted that “Congress has generally left the determination of
property rights in the assets of a bankrupt's estate to state law.” Id. at 54.

While there may be exceptions, it appears that probate laws throughout the 
United States uniformly provide that title to a decedent’s property transfers at death. For 
example, Oregon, Washington, and California’s statutes provide that title to a decedent’s 
property passes on the decedent’s death to the person to whom it is devised in the 
decedent’s last will or, in the absence of such a devise, to the decendent’s heirs as 
prescribed in the laws governing intestate succession. See ORS 114.215 (“Upon the death 
of a decedent, title to the property of the decedent vests…”); RCW 11.04.250 & 
11.04.290; See also Chappel v. Proctor (In re Chappel), 189 B.R. 489 (9th Cir. BAP 1995) 
(applying California law).  

In Chappel, the Ninth Circuit BAP applied California’s probate statutes to 
determine that title transferred as of the date of death – rather than when the will was 
probated (which was outside of the 180-days of Section 541(a)(5)). The BAP criticized the 
debtor’s contention that he didn’t have an interest until the will was probated: 
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According to the debtor’s interpretation of subsection (a)(5), a 
debtor legatee who wanted to keep a legacy out of the 
bankruptcy estate would only have to prolong probate of the 
will for one hundred and eighty (180) days. Clearly this result is 
not what Congress intended, nor is it supported by § 541. 

Chappel, 189 B.R. at 494. However, the BAP concluded that, because the death actually 
occurred a few days before the petition date, Section 541(a)(5) was unnecessary to its 
conclusion that the interests were property of the Estate – instead Section 541(a)(1) 
applied. 

In 2007, the Ninth Circuit BAP again addressed these issues in Dardashti v. 
Golden (In re Dardashti), 2007 Bankr. LEXIS 4941 (9th Cir. BAP 2007). The debtor’s 
Israeli father had died on November 14, 1999, which was 122 days after the debtor filed a 
chapter 7 bankruptcy case, and about 10 days after the “no asset” case had been closed. 
The death was not disclosed to the trustee. The father’s will was probated in the Family 
Court of Israel. The will devised to the debtor some partial interests in properties located 
in Israel.  

The father’s probate estate was approved for distribution in April 2000, about 6 
months after he died. Much later (over five years later), the chapter trustee learned of the 
debtor’s interest in the Israel properties. The trustee then moved to reopen the case to 
administer the assets. 

The BAP concluded that Israel’s inheritance laws applied. Noting that the 
bankruptcy court had not done so (but should have), the BAP consulted English 
translations of the Hebrew texts on Israeli laws of inheritance to determine the nature and 
extent, if any, of the debtor’s rights to the interest at the time of his father’s death. Id. at 
*20-*21.

The BAP concluded that under Israeli inheritance law, upon a person’s death, the 
decedent’s estate passes to his heirs. Id. at *20-*21. The BAP determined that no rights 
under a will can be claimed until the probate order is entered. However, as in the United 
States, an heir has the right to renounce any portion of the estate after the testator’s death 
and prior to the distribution of the estate. (Such disclaimers under Oregon and 
Washington law are addressed later in Parts III and IV of these materials, and they would 
not work post-petition.) Furthermore, an heir has the right to transfer or charge any 
portion of his part of the estate after the testator’s death and prior to distribution of the 
estate. In addition, the BAP noted that creditors of the heir may attach the heir’s part of 
the estate. Id. 

Based on these foreign laws of inheritance, which are similar to those in the 
United States, the BAP in Dardashti concluded that the debtor had obtained his interests 
under Israeli inheritance law as of his father’s death, 122 days after the case was filed:  

[T]he critical inquiry is whether the Debtor “acquired or
became entitled to acquire” any legal or equitable interest in
the Testator's estate within 180 days of commencement of the
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Debtor's bankruptcy case. We conclude that the Debtor 
acquired at least an equitable interest in the Testator's estate at 
the time of the Testator's death. That interest then 
automatically became a part of the Debtor's bankruptcy estate 
as a matter of federal bankruptcy law. 

Dardashti v. Golden (In re Dardashti), 2007 Bankr. LEXIS 4941 (9th Cir. BAP 2007). 

c. Section 541(a)’s 180-day “dragnet” period is effectively extended for
chapter 13 debtors during the pendency of the bankruptcy case, in light of
Section 1306.

In chapter 13, the estate is expanded under 11 U.S.C. § 1306(a) to include 
property acquired post-petition. Section 1306(a) of the Bankruptcy Code provides: 

Property of the [chapter 13] estate includes, in addition to the 
property specified in section 541 of this title — (1) all property 
of the kind specified in such section that the debtor acquires 
after the commencement of the case but before the case is 
closed, dismissed, or converted to a case under chapter 7, 11, or 
12 of this title, whichever occurs first[.] 

11 U.S.C. § 1306(a). Bankruptcy courts have evaluated how Section 1306(a) relates to 
Section 541(a)(5)(A) when a chapter 13 debtor receives a bequest more than 180 days 
after the chapter 13 petition was filed. Bankruptcy courts generally conclude that Section 
1306(a) effectively extends the 180-day period, until the case is closed, dismissed, or 
converted. See Dale v. Maney (In re Dale), 505 B.R. 8 (9th Cir. BAP 2014) (BAP opinion 
by the Honorable Randall L. Dunn), relying on Carroll v. Logan (In re Carroll), 735 F.3d 
147 (4th Cir. 2013), which provide an overview of the “great weight of authority” that 
inheritances outside the 180-day period are property of the chapter 13 estate.   

Bankruptcy Judge Kirscher for the District of Montana applied the Ninth Circuit 
BAP’s Dale opinion. See In re Wirshing, 2015 Bankr. LEXIS 1829, at *6 (Bankr. D. Mont., 
June 3, 2015). Judge Kirscher concluded that a post-180-day inheritance was property of 
the estate, and he granted the trustee’s motion to modify the chapter 13 plan to require 
turnover of the inheritance (which was projected to pay all creditors in full). Id. 

1. Disclosure of the inheritance is required within 14 days
under FRBP 1007(h).

It is very important to disclose the inheritance promptly. Bankruptcy Rule 1007(h) 
requires the debtor to file a supplemental schedule regarding interests acquired or arising 
after the filing of the petition. This Supplemental Schedule B is to be filed within 14 days 
after the information comes to the debtor’s knowledge (or within such further time as the 
bankruptcy court may allow). As described below, the failure to disclose promptly seems 
to have a significant impact in how bankruptcy courts evaluate in the impact of the 
inheritance on the case. 
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Besides filing a Supplemental Schedule B, debtors should advise their chapter 13 
trustee’s office. In Oregon, the local form Chapter 13 Order (LBF 1350.05) requires 
disclosure to the trustee: 

Except for those amounts listed in the schedules, the debtor 
shall report immediately to the trustee any right of the debtor 
or debtor's spouse to a distribution of funds (other than regular 
monthly income) or other property which exceeds a value of 
$2,500.00. This includes the right to disbursements from any 
source, including, but not limited to, bonuses and inheritances. 
Any such funds to which the debtor becomes entitled shall be 
held by the debtor and not used without the trustee's 
permission, or, if such permission is not obtained, a court 
order. 

LBF 1350.05, ¶ 2. Therefore, debtors should be advised to report any inheritances (or 
other windfalls) to the chapter 13 trustee, and then hold them.   

ii. An inheritance will likely justify chapter 13 plan modification as a
“significant change in circumstances.”

Under Section 1329(a)(1), a chapter 13 plan can be modified (at the request of the 
trustee or an unsecured creditor) to increase or decrease payments of disposable income. 
Does a post-petition inheritance require plan modification? One could argue that 
inheritances, like gifts, are not actually “income” – at least in the eyes of the IRS. The 
Internal Revenue Code provides that gross income “does not include property acquired 
by gift, bequest, devise, or inheritance.” See 26 U.S.C. § 102(a). One could also argue 
that a post-petition inheritance would not alter the terms of a confirmed plan under 
Section 1327, based on res judicata principles. 

However, at least in the Ninth Circuit, it appears that any “significant change in 
circumstances” warrants plan modification. See Mattson v. Howe (In re Mattson), 468 B.R. 
361, 369 (B.A.P. 9th Cir. 2012) (noting that the res judicata doctrine does not apply to 
plan modifications in the Ninth Circuit: “[W]e have held, as did the Seventh Circuit in In 
re Witkowski [16 F.3d 739 (1994)], that the bankruptcy court may consider a change in 
circumstances in the exercise of its discretion.”). 

Because the inheritance is considered property of the estate, the inheritance 
creates a change in value of the estate. Based on this change in circumstances, a debtor 
would likely be compelled to modify the chapter 13 plan (assuming the chapter 13 trustee 
or a creditor makes a motion). See In re Zeitchic, 2011 Bankr. LEXIS 4588, at *2-*3 (Bankr. 
E.D. N.C., Sept. 23, 2011) (requiring debtor to file modified plan, based on receipt of
approximately $250,000 of inheritance); In re Tinney, 2012 Bankr. LEXIS 3092, at *9
(Bankr. N.D. Ala. July 9, 2012) (concluding that an inheritance was property of the estate
and constituted a change in circumstances sufficient to warrant plan modification: “The
benefits of chapter 13 come with a price tag... And that [ch. 13 plan] commitment is
subject to modification when circumstances change the debtor's ability to pay during the
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life of the case.”); In re DelConte, 2012 Bankr. LEXIS 2150 (Bankr. E.D. Va., May 15, 
2012) (same).  

In that DelConte case, a chapter 13 debtor wife received an inherited 50% interest 
in real estate, valued at $133,000. She did not immediately disclose the inheritance. 
Instead, she promptly deeded the interest to her sister for no consideration. Nearly a year 
later, the wife and her joint debtor husband notified the chapter 13 trustee. The chapter 13 
trustee moved for modification based on the change of circumstances. Concluding that 
the inheritance was a substantial and unanticipated post-confirmation change of 
circumstances, the bankruptcy court required the wife to modify her plan to satisfy all 
creditors within 30 days or be dismissed without discharge. Interestingly, because there 
was no evidence that the husband had participated in the wife’s actions, he was not 
impacted. The court determined that upon completion of the plan payments due under 
the original plan, the husband would be entitled to a discharge. In re DelConte, 2012 
Bankr. LEXIS 2150, at *3-*9.  

iii. Post-inheritance, the chapter 13 plan will likely be modified based
on the best-interests-of-creditors test.

Generally when chapter 13 trustees learn of inheritances and seek modification, 
bankruptcy courts will modify the plan based on the best-interests-of-creditors test. In re 
Nott, 269 B.R. 250 (Bankr. M.D. Fla. 2000) (holding that the best-interests-of-creditors 
test under Section 1325(a)(4) must be applied to any modified plan, based on the amount 
that unsecured creditors would receive in a hypothetical chapter 7 case when the chapter 
13 debtor received a nearly-$300,000 inheritance); In re Moran, 2012 Bankr. LEXIS 4426 
(Bankr. N.D. Tex. Sept. 25, 2102) (considering plan modification based on a post-
confirmation inheritance of approximately $25,000, and requiring application of the best-
interests-of-creditors test as of the effective date of modified plan). 

d. Conversion to chapter 7 can sometimes protect a chapter 13 debtor’s
inheritance if received after 180 days of filing.

In the Ninth Circuit, an inheritance received outside of the 180-day period will be 
treated as property of the chapter 13 estate. Dale v. Maney (In re Dale), 505 B.R. 8 (9th 
Cir. BAP 2014). However, this conclusion has been criticized, particularly because of 
Section 348(f). Section 348 was amended in 1994 to make it clear that property of the 
estate in a case converted in good faith from chapter 13 to chapter 7 is only “property of 
the estate as of the date of filing of the petition, that remains in the possession of or is 
under the control of the debtor on the date of conversion.” 11 U.S.C. § 348(f)(1)(A). The 
idea was that debtors should not be penalized for attempting to reorganize under chapter 
13 but later failing. 

The Supreme Court recently addressed Section 348(f), allowing the converting 
chapter 13 debtor to retain an asset acquired post-petition. Harris v. Viegelahn, 135 S. Ct. 
182, 2015 U.S. LEXIS 3203 (May 18, 2015) (concluding that post-petition wages held by a 
chapter 13 trustee at the time of conversion to chapter 7 must be returned to the debtor 
under Section 348(f)(1)(A)). However, the Supreme Court’s opinion, while unanimous, 
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was very narrowly crafted, and it only addressed the question of a debtor’s post-petition 
wages. 

Would the Supreme Court come to the same conclusion if, instead of regular 
wages, the post-petition asset was windfall from an inheritance or from winning the 
lottery? Maybe. It would depend on the facts, and whether the “bad faith” exception of 
Section 348(f)(2) applied.  

As with many issues, bankruptcy courts weigh the totality of the circumstances to 
determine whether a debtor’s conversion is done in bad faith. See, e.g., Farrar v. Sandoval 
(In re Sandoval), 2005 Bankr. LEXIS 3383, *18-*22 (9th Cir. BAP 2005) (unpublished 
opinion, but citing and discussing prior Ninth Circuit precedent regarding the totality of 
the circumstances test, and applying it to Section 348(f)(2)).  

When evaluating the totality of the circumstances, the amount seems to matter. It 
seems that five-digit inheritances – coupled with good facts – can avoid challenge. In one 
case, a 28-year old widow, with four children under the age of eight, received life 
insurance proceeds of $64,060 when her husband died during their joint chapter 13. Their 
bankruptcy attorney helped her convert to chapter 7. Her counsel advised her that she 
could spend the life insurance proceeds because the death had occurred outside of the 
180-day period in Section 541(a)(5). She promptly spent the money by paying down their
mortgage, paying off a vehicle loan, and using the rest to cover the burial expenses for her
husband. After learning of the situation, the chapter 7 trustee did not allege bad faith
under Section 348(f)(2) – the issue was solely the interplay of Section 341(f)(1)(a) with
Section 1306(a). In re Brinkley, 323 B.R. 685, 690 (Bankr. W.D. Ark. 2005) (concluding
that the $64,060 of life insurance proceeds were not property of the chapter 7 estate,
based on Section 348(f)(1)(a)); See also In re Morrison, 403 B.R. 895, 904 (Bankr. M.D.
Fla. 2009) (same result, where no bad faith was alleged in regards to $10,000 of life
insurance proceeds received by a widow after her joint debtor husband died during their
chapter 13 case); In re Stillwaggon, 2014 Bankr. LEXIS 1085, at *7-*9 (Bankr. M.D. Fla.,
Mar. 19, 2014) (same result, where chapter 7 trustee alleged bad faith when chapter 13
debtor converted after she received a $57,800 inheritance; the court found no bad faith,
noting that 34 of 36 plan payments had been made and as in Sandoval, she did not intend
to “game the system”).

In contrast, where the inheritance is six figures and the facts are less compelling, 
bad faith has been alleged by chapter 7 trustees, and bankruptcy courts have agreed. For 
example, a widow received $125,000.00 in life insurance proceeds when her husband died 
during her chapter 13 case. She promptly filed a notice of conversion, falsely stating that 
she could not afford the plan payments based on the loss of her husband and his income. 
However, the court found that her financial reporting was not accurate, and that the life 
insurance proceeds were sufficient to pay the unsecured debt in full. After considering the 
totality of the circumstances, the bankruptcy court concluded the conversion was in bad 
faith. In re Smith, 2012 Bankr. LEXIS 78, at *8 (Bankr. N.D. Ohio, Jan. 9, 2012); See also 
Mullican v. Moser, 417 B.R. 408 (E.D. Tex. 2009) (affirming bankruptcy court’s finding of 
bad faith conversion under Section 348(f)(2), where the debtors could easily have 
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completed their chapter 13 plan with a $162,000 IRA and other assets inherited post-
petition).   

Therefore, it is important to advise chapter 13 debtors to immediately disclose the 
receipt of inheritances, whenever they arise. Once disclosed, the debtors can consider 
options, including converting or modifying the plan. 

III. When are interests in trusts considered property of the bankruptcy estate
under either Section 541(a)(1) or Section 541(a)(5)(A)?

a. The scope of “bequest, devise, or inheritance” in the (5)(A) “dragnet”

Section 541(a) defines what interests of a debtor are included in the estate. 
However, the Code provides no definition of the terms bequest, devise, or inheritance in 
Section 541(a)(5)(A). Traditionally, a “bequest” is “a gift (transfer) by will of personal 
property.” Birdsell v. Coumbe (In re Coumbe), 304 B.R. 378, 383-84 (B.A.P. 9th Cir. 2003), 
quoting BLACK’S LAW DICTIONARY 160 (6th ed. 1990). A “devise” is “a testamentary 
disposition of land or realty; a gift of real property by the last will and testament of the 
donor.” Id., quoting BLACK’S at 452. An “inheritance” is “property which descends to 
heir on the intestate death of another.” Id., quoting BLACK’S at 782.  

As already discussed, the existence and scope of a debtor’s property interest is 
determined by state law. State v. Farmers Mkts., Inc. (In re Farmers Mkts, Inc.), 792 F.2d 
1400, 1402 (9th Cir. 1986), applying Butner v. United States, 440 U.S. 48, 54-55 (1979). 
Therefore, to determine what constitutes a “bequest, devise, or inheritance” under 
Section 541(a)(5)(A), bankruptcy courts must use state law. See Kosmala v. Cook (In re 
Cook), 2008 Bankr. LEXIS 4728 (9th Cir. BAP, Nov. 3, 2008), citing Magill v. Newman 
(Matter of Newman), 903 F.2d 1150, 1153 (7th Cir. 1990).  

For example, proceeds from so-called “Payable On Death” bank accounts would 
not be a “bequest, devise, or inheritance,” depending on the state’s statute. See Holter v. 
Resop (In re Holter), 401 B.R. 372 (Bankr. W.D. Wis. 2009); In re Hall, 394 B.R. 582 
(Bankr. D. Kan. 2008).  

In contrast, transfers caused by wills or testamentary trusts generally fall under 
this “dragnet” provision. However, non-testamentary (inter vivos) trusts are trickier, as 
discussed at length below, and should be considered under Section 541(a)(5)(A) as well as 
Section 541(a)(1). 

b. An interest in an inter vivos (“between living persons”) trust is probably
not considered a “bequest, devise, or inheritance” under Section
541(a)(5)(A)…

1. In re Kosmala (9th Cir. BAP 2008) (unpublished)

In its unpublished Kosmala opinion, the Ninth Circuit BAP determined that a 
debtor’s interest in a trust, as of his bankruptcy filing, was a contingent beneficial interest 
in a revocable inter vivos (i.e., non-testamentary) trust. The settlor of the trust then died 
post-petition, within 180 days, and the debtor’s interests vested. The BAP applied 
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Section 541(a)(5)(A) and determined the debtor’s interest in the inter vivos trust was not 
property of the bankruptcy estate.   

In coming to its conclusion, the BAP evaluated post-petition trust distributions to 
a debtor beneficiary – comparing testamentary with inter vivos interests. Inter vivos trusts 
are considered to be non-testamentary even when the terms of the trust may provide for 
the transfer of the trust’s assets to its beneficiaries upon the last settlor's death. Id., citing 
RESTATEMENT (SECOND) OF TRUSTS § 57 (1959).  

The BAP explained that a disposition does not become testamentary merely 
because the interest of the beneficiary does not vest before the death of the settlor, or 
because the settlor reserves the power to revoke or modify the trust. Id.; Spencer v. 
Zimmermann (In re Spencer), 306 B.R. 328, 334 (Bankr. C.D. Cal. 2004). Furthermore, 
there is no requirement that an inter vivos trust provide the beneficiary monthly income 
payments or be outside the control of the settlor. 

In contrast, as noted by the BAP, if a trust is created after the death of the settlor 
by the terms of a will, then the trust – and the disposition of the trust assets – is 
considered to be testamentary. Id. at *11-12, citing RESTATEMENT (SECOND) OF TRUSTS 
§ 56 cmt. a (1959); and York v. Kragness (In re Kragness), 58 B.R. 939 (Bankr. D. Or. 1986).
Distributions from such testamentary trusts received by a debtor-beneficiary within 180
days of filing are considered property of the estate. Id. at *12, citing Heidkamp v. Galliher
(In re Hunger), 272 B.R. 792, 795 (Bankr. M.D. Fla. 2002); and In re Kragness, 58 B.R. at
944.

Regarding the specific facts of Kosmala, an inter vivos trust existed at the time of 
filing. The chapter 7 debtor was a contingent beneficiary, and the trust had a spendthrift 
provision. His parents had set up the trust as settlors, co-trustees, and beneficiaries. The 
father had died previously, but the debtor’s mother was still living. While the trust had 
some assets at the time, the debtor didn’t consider himself as having an interest in it, and 
the trust had a spendthrift provision. Therefore, the debtor did not disclose the trust in 
his schedules. 

 The debtor’s mother died within 180 days of his chapter 7 bankruptcy filing. The 
mother’s will distributed all of her assets to the trust – a so-called “pour over” 
disposition. At that point (i.e., within 180 days of filing), all of the parents’ assets were in 
the trust and were “immediately” distributable to the trust’s beneficiaries – including the 
debtor.  

Even though (1) the mother’s death occurred within the 180 days of Section 
541(a)(5); (2) the death caused a testamentary transfer of significant assets (to the trust); 
and (3) the death vested the debtor’s 25% interest in his parents’ inter vivos trust within 
the 180-days period, the bankruptcy court and BAP both concluded that the vesting of the 
trust was not a “bequest, devise, or inheritance” under state law.  

While the parents’ will indeed caused the transfer of substantial assets upon the 
mother’s death, that transfer was made to the trust – not to the debtor. Therefore, the 
BAP determined that, because the debtor’s interest in the trust had vested after the 
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petition date, it was not property of the estate under Section 541(a)(1). Id. at *15, citing 
Schmitt v. Burton (In re Schmitt), 215 B.R. 417, 422 (9th Cir. BAP 1997) (“Under Oregon 
law, the beneficiary of a revocable trust does not have a property right.”). Therefore, the 
trustee’s contention that the trust’s spendthrift provision was invalid did not matter to 
the bankruptcy court or BAP. The debtor’s interest in the trust was not property of the 
estate, but Section 541(a)(1) was never considered. See also In re Mattern, 2006 Bankr. 
LEXIS 326, at *16 (Bankr. D. Kan., Mar. 9, 2006) (same holding, with similar facts 
including a revocable trust with “pour over” will triggered post-petition).  

2. In re Kosmala (9th Cir. 2010) (unpublished)

The chapter 7 trustee appealed the BAP’s unpublished decision to the Ninth 
Circuit. The Ninth Circuit issued a short unpublished opinion, quoted below in its 
entirety: 

Because property devised to an inter vivos trust from a will “is 
not deemed to be held under a testamentary trust of the 
testator but becomes a part of the trust to which it is given,” 
Cal. Prob. Code § 6300, the real property at issue here became 
a part of the inter vivos trust to which it was devised. We have 
held that “‘income distributions derived from an inter vivos 
trust do not fit within’ the definition of  § 541(a)(5)(A) and 
therefore escape ‘the pale of the 180 day dragnet.’” Neuton v. 
Danning (In re Neuton), 922 F.2d 1379, 1384 n.6 (9th Cir. 1990) 
(quoting Newman v. Magill, 99 B.R. 881, 884-85 (C.D. Ill. 
1989)). Therefore, the Debtor’s interest in the inter vivos trust 
assets is not property of the bankruptcy estate. 

AFFIRMED. 

Kosmala v. Cook (In re Cook), 370 F. App’x 791, 791-92 (9th Cir. 2010). 

This unpublished opinion of the Ninth Circuit affirmed the BAP and bankruptcy 
court in regards to Section 541(a)(5)(A). The Ninth Circuit opinion solely relied on its 
Neuton opinion in rendering that brief decision: Neuton v. Danning (In re Neuton), 922 
F.2d 1379 (9th Cir. 1990).

As described further below, Neuton actually appears to support the trustee’s 
argument as to Section 541(a)(1). In other words, it appears that the contingent interest 
held by the debtor in Kosmala should have been considered property of the estate as of the 
petition date, applying Neuton.  

3. In re Crandall (Bankr. D. Conn. 1994) (published)

When rendering its opinion in Kosmala, this Ninth Circuit BAP relied on the oft-
cited case of In re Crandall, 173 B.R. 836, 838 (Bankr. D. Conn. 1994). The bankruptcy 
court in Crandall applied Washington state law and provided significant analysis of inter 
vivos trusts under Section 541(a)(5)(A). Crandall is important for its background 
regarding Section 541(a)(5), and because it also calls into question the BAP’s opinion in 
Kosmala as to Section 541(a)(1). 
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In Crandall, the debtor’s mother died within 180 days of his chapter 7 filing. The 
debtor then amended his schedules under FRPB 1007(h) to list his one-third interest in 
his mother’s trust. The trust was revocable at any time, and the debtor was a contingent 
beneficiary until his interests vested upon his mother’s death. The trustee contended that 
the trust’s vesting was based on a “bequest, devise, or inheritance” and therefore made 
the debtor’s interest property of the estate under Section 541(a)(5)(A). 

As noted in Crandall, the 1938 revisions to the Bankruptcy Act of 1898 included 
inherited assets received by a debtor within six months of filing bankruptcy. Then, the 
Bankruptcy Reform Act of 1978 placed within the 180-day window other interests that the 
debtor may acquire post-petition, including as a beneficiary of a life insurance policy or of 
a death benefit plan. The bankruptcy court in Crandall noted that the Bankruptcy Reform 
Act of 1978 did not add to Section 541(a)(5) devices generally described as “will 
substitutes” – such as revocable inter vivos trusts. Id.  

While Crandall acknowledged that revocable inter vivos trusts seem testamentary 
in nature, it determined that there were two important distinctions: First, “will 
substitutes are simply ‘nonprobate wills’ – each reserves to the owner complete lifetime 
dominion, including the power to name and to change beneficiaries upon death.” In re 
Crandall, 173 B.R. at 838 (quoting John H. Langbein, The Nonprobate Revolution and the 
Future of the Law of Succession, 97 HARV. L. REV. 1108, 1109 (1984)). Second, Crandall 
emphasized that federal courts are to interpret the words of the Bankruptcy Code 
narrowly, and according to their plain meaning. Id. at 838-39 (describing the Supreme 
Court's “unflagging insistence” that federal courts interpret the words of the Bankruptcy 
Code according to their “plain meaning”).    

The court in Crandall ultimately concluded that the debtor’s interest in the 
revocable inter vivos trust was not property of the estate within the meaning of Section 
541(a)(5)(A). This is the conclusion reached by our BAP in Kosmala. However, Crandall 
did not stop there, as described below. 

c. However, a contingent interest in an unvested irrevocable inter vivos trust
likely would be considered property of the estate under Section 541(a)(1).

Notwithstanding the Kosmala opinion, courts in the Ninth Circuit would probably 
conclude in a future case that a contingent interest in an unvested irrevocable inter vivos 
trust is actually property of the estate – based simply on the state of the interest as of the 
date of filing under Section 541(a)(1), rather than considering the Section 541(a)(5) 
dragnet.  

1. In re Crandall (Bankr. D. Conn. 1994) (published)

Kosmala and other courts have relied heavily on Crandall‘s analysis of Section 
541(a)(5). However, the bankruptcy court in Crandall then moved on to evaluate the 
interest under Section 541(a)(1), as of the date of filing. Even though the argument was 
not raised by the parties in Crandall, the bankruptcy court determined that the debtor’s 
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contingent interest in the trust was in fact property of the estate under Section 541(a)(1) 
as of the date of filing, applying Washington state law: 

Section 541(a)(1) provides that a debtor’s estate upon 
commencement of the case comprises, inter alia, “all legal or 
equitable interests of the debtor in property.” The debtor at the 
commencement of his case held an interest in the Trust which 
he had acquired upon the execution of the Trust. See 
RESTATEMENT (SECOND) OF TRUSTS, § 56 cmt. f, illus. 8 
(1959) (describing such interest as “a contingent equitable 
interest in remainder”); cf. Austin W. Scott, The Law of 
Trusts § 57.1 (4th ed. 1987) (stating that under such a trust, 
“the beneficiary at once acquires a future interest, although it is 
an interest subject to be divested by the exercise of the power 
[of the settlor to revoke or modify]”); Burg v. Old Nat'l Bank, 4 
Wash. App. 773, 483 P.2d 1290, 1292 (Wash. App.), modified, 
79 Wash. 2d 849, 490 P.2d 731 (Wash. 1971) (identifying this 
type of interest as “a vested remainder subject to complete 
defeasance”). 

In defining property of the estate, “Congress indicated its 
intention to include all legally recognizable interests, although 
they may be contingent and not subject to possession until 
some future time.” In re Knight, 164 Bankr. 372, 374 (Bankr. 
S.D. Fla. 1994) (citing In re Ryerson, 739 F.2d 1423, 1425 (9th
Cir. 1984)). In the present case, the debtor’s interest in the
trust, regardless of nomenclature, is property of the estate.

In re Crandall, 173 B.R. 836, 839 (Bankr. D. Conn. 1994). See also Gladys Ragsdale Tr. v. 
Tostige (In re Tostige), 537 B.R. 847, 852-53 (Bankr. E.D. Mich. 2015) (distinguishing 
Kosmala because under Michigan law, the debtor’s interest in her living mother’s 
revocable trust was considered a “vested present interest” at the time the chapter 7 
petition was filed, even though such “vested interest” was contingent and subject to 
revocation at any time).  

2. In re Neuton (9th Cir. 1990) (published)

It seems likely that Ninth Circuit bankruptcy courts would concur with Crandall’s 
analysis. Before Kosmala, the Ninth Circuit considered a debtor’s contingent interest in 
an inter vivos (non-testamentary) trust, similar to the debtor’s interest in Kosmala. See 
Neuton v. B. Danning (In re Neuton), 922 F.2d 1379 (9th Cir. 1990). The Ninth Circuit 
held that the debtor’s beneficial interest in an inter vivos trust that was revocable on the 
petition date constituted property of the bankruptcy estate under Section 541(a)(1), 
because the interest became irrevocable when the debtor’s interest vested upon the death 
of the settlor – an occurrence which took place 46 days after the bankruptcy petition was 
filed: 
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[C]ontingent interests of the type at issue in this case typically
have been held to be property of the bankrupt estate. For
example, in In re Ryerson, this court affirmed the BAP’s holding
that money to which the debtor became entitled eight months
after filing for bankruptcy should be included in the estate,
notwithstanding the fact that at the time of filing the debtor had
an unvested, contingent interest. 739 F.2d 1423, 1425 (9th Cir.
1984). Similarly, in In re Dias the bankruptcy court found that
“a beneficial interest in a trust is an equitable interest under §
541(a)(1)” despite the fact that at the time of filing it was
contingent. 37 Bankr. 584, 586-87 (Bankr. D. Idaho 1984). See
also In re Bialac, 712 F.2d 426, 431 (9th Cir. 1983) (“The courts
have consistently said that options or contingent interests are
property of the bankruptcy estate under section 541”); In re
Young, 93 Bankr. 590 (Bankr. S.D. Ohio 1988) (unliquidated or
contingent claims are property of the estate); In re Turner, 29
Bankr. 628 (Bankr. D. Me. 1983) (contingent interest in earnest
money deposit in escrow account belongs to the estate). Cf.
RESTATEMENT (2D) OF TRUSTS § 162 (“The mere fact that the
interest of the beneficiary is contingent and not vested does not
preclude creditors of the beneficiary from reaching it”).

Neuton, 922 F.2d at 1382-83. After so concluding, the Ninth Circuit then evaluated the 
spendthrift provisions of the trust under California law and determined that a portion of 
the future payments under the trust were unprotected and subject to the chapter 7 
trustee’s administration. Id. at 1384-85. 

3. In re Schmitt (9th Cir. BAP 1997) (published)

It should be noted that the Ninth Circuit BAP has published an opinion after 
Neuton saying that, under either Oregon and California law, a “beneficiary of a revocable 
trust does not have a property right.” Burton v. Ulrich (In re Schmitt), 215 B.R. 417, 422 
(9th Cir. BAP 1997). While this appears contradictory to the analysis above, the analysis 
was sparse and conditional, and the facts were distinguishable.  

In this pre-Kosmala opinion, the Ninth Circuit BAP in Schmitt addressed a chapter 
7 trustee’s settlement of the debtor’s contingent interest in a revocable trust. The BAP 
had to determine whether the trustee’s $2,000 settlement of an interest in a trust was 
reasonable, when the debtor contended the value was approximately $4,500 and when – 
as the scathing dissent pointed out – the trust documents had not been produced.  

In Schmitt, the BAP only briefly evaluated Oregon and California law. The BAP 
then explained that, even if the debtor had an interest in the revocable trust, the debtor’s 
contingent interest was so speculative to make the attachment and sale of the debtor’s 
interest in the revocable trust unreasonable. Id. at 423. The BAP therefore affirmed the 
bankruptcy court’s approval of the trustee’s $2,000 settlement, despite the trustee’s lack 
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of complete information about the trust. Because of these particular circumstances, 
Schmitt would likely not impact a bankruptcy court’s future application of Neuton. 

4. In re Jones (9th Cir. BAP 2014) (unpublished)

Neuton is still good law. In fact, our 9th Circuit BAP recently relied on Neuton in a 
similar case. See Jones v. Mullen (In re Jones), 2014 Bankr. LEXIS 488, at *13 (9th Cir. 
BAP, Feb. 5, 2014). In the unpublished Jones opinion, the BAP panel (which included 
Judge Dunn) concluded that, at the time of filing, the chapter 7 debtor held a contingent, 
revocable future interest in his mother’s real property.  

In Jones, the debtor’s interest was based on a Beneficiary Deed that would transfer 
the mother’s real property to her son upon the mother’s death. The mother died post-
petition (within 180 days), and the bankruptcy court authorized the trustee to sell the 
property.  

On appeal, the BAP panel explained that it did not need to determine whether the 
transfer by deed constituted a “bequest, devise or inheritance” under Section 541(a)(5), 
because Section 541(a)(1) definitely applied to make the contingent interest property of 
the estate. Id. at *15; compare with Burton v. Ulrich (In re Schmitt), 215 B.R. 417, 422 (9th 
Cir. BAP 1997).  

Therefore, to be safe, debtors should be advised to disclose on Schedule B even 
unvested and contingent/potential interests in trusts of family members who have not 
died, as such interests would probably be considered property of the bankruptcy estate. 

IV. Are Spendthrift Provisions in a Trust Agreement Effective?: How to
distinguish corpus from income under Section 541(a)(1) and (5)(A).

The Restatement (Second) of Trusts defines a spendthrift trust as a “trust in 
which by the terms of the trust or by statute a valid restraint on the voluntary and 
involuntary transfer of the interest of the beneficiary is imposed.” RESTATEMENT 

(SECOND) OF TRUSTS, § 152(2).  

A true spendthrift trust “prevents the beneficiary from transferring his right to 
future payments of income or capital; the creditors … are also prevented from attacking 
the beneficiary's interest to satisfy their claims.” Birdsell v. Coumbe (In re Coumbe), 304 
B.R. 378, 382 (9th Cir. BAP 2003), quoting Togut v. Hecht (In re Hecht), 54 B.R. 379, 383 
(Bankr. S.D. N.Y. 1985). 

The Bankruptcy Code excludes from the estate any property that contains “[a] 
restriction on the transfer of a beneficial interest of the debtor in a trust that is enforceable 
under applicable nonbankruptcy law.” 11 U.S.C. § 541(c)(2). Under Section 541(c)(2), an 
anti-alienation provision in a valid spendthrift trust created under state law is an 
enforceable “restriction on the transfer of a beneficial interest of the debtor,” thereby 
excluding the trust assets from the bankruptcy estate. See Patterson v. Shumate, 504 U.S. 
753, 757-58 (1992).  



Chapter 4—Dealing with Death in Bankruptcy: Trusts, Estates, and Inheritances

 4–20How Bankruptcy Can Impact Your Clients: Basics for Business, Probate, Real Estate, and Tax Attorneys

a. Corpus of valid spendthrift trust = no estate interest

Therefore, based on Section 541(c)(2), “a bankruptcy trustee can assert no claim 
to the corpus of a spendthrift trust because it is not property of estate.” Birdsell v. Coumbe 
(In re Coumbe), 304 B.R. at 384. See also Magill v. Newman (In re Newman), 903 F.2d 1150, 
1152 (7th Cir. 1990) (holding that the debtor’s interest in the distribution of the corpus of 
the spendthrift trusts was not property of estate); Mitchell v. West (In re West), 81 B.R. 22, 
25-26 (9th Cir. BAP 1987) (“The debtor's interest in property excluded under section
541(c)(2) is not listed in section 541(a)(5)…. By this omission, Congress intended that 
such property not come into the estate.”). 

This law applies to valid spendthrift provisions. Sometimes spendthrift provisions 
are deemed invalid or unenforceable, as discussed further. 

b. Income from spendthrift trust if testamentary = property of the estate

In contrast to corpus distributions, a majority of bankruptcy courts have held that 
an income distribution from a testamentary spendthrift trust constitutes a “bequest” 
within the meaning of § 541(a)(5)(A) and therefore is property of the estate. See, e.g., 
Gordon C. York, Inc. v. Kragness (In re Kragness), 58 B.R. 939 (Bankr. D. Or. 1986) 
(holding that, despite spendthrift language protecting the corpus, the distributions from 
the testamentary trust within the 180-day period were “bequests”) In Kragness, Judge 
Radcliffe concluded the bequests were not protected because “once trust income is paid 
to [the beneficiary] the income so paid is no longer subject to the protection of the 
spendthrift provisions contained in the trust.” Id. 

Therefore, a post-petition distribution from a testamentary trust must be 
evaluated, to determine what is corpus versus income. The corpus portion of the 
distribution would not be property of the estate under Section 541(c)(2). To the extent 
the distribution includes income, that portion would likely be deemed a “bequest” and 
therefore property of the estate pursuant to Section 541(a)(5)(A). See, e.g., Birdsell v. 
Coumbe (In re Coumbe), 304 B.R. 378, 386 (B.A.P. 9th Cir. 2003) (providing a detailed 
discussion on the subject). 

c. Income from spendthrift trust if inter vivos (non-testamentary) and vesting
post-petition = probably not property of the estate

If the spendthrift trust is inter vivos (i.e., not testamentary) and the vesting by 
settlor’s death occurs within the 180 days after filing, then a bankruptcy court will likely 
look to the date of filing. If the spendthrift provision was valid as of the petition date, then 
the interest, and any income therefrom, would not be property of the estate under Section 
541(c)(2). Zimmermann v. Spencer (In re Spencer), 306 B.R. 328, 332 (Bankr. C.D. Cal. 
2004) (“An asset is determined to be estate property by examining the nature of the asset 
on the date the bankruptcy petition was filed.”) (emphasis in original). According to 
Kosmala and Spencer, the fact that the vesting occurred within the 180-day period of 
Section 541(a)(5)(A) would not matter, because the vesting of an inter vivos trust is not a 
“bequest, devise, or inheritance.”    
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V. When are IRAs (like Social Security Benefits) Protected from Creditors
Under an Exemption?

Although a beneficial interest in an individual retirement account (“IRA”) is 
considered property of a bankruptcy estate, most IRAs are considered fully exempt – 
except if they were inherited.  

Under Oregon Revised Statutes (ORS) section 18.358, most IRAs are fully exempt 
and protected. If an IRA is an ERISA-qualified plan – such as 401(k)’s and 403(b)’s – 
then the IRA should qualify as being exempt under Oregon law. See ORS 18.358. This 
statute also protects social security benefits. Hobson v. Hobson, 136 Or. App. 516, 901 P2d 
914 (1995).  

Separate from state exemption law, the Bankruptcy Code provides unlimited 
exemptions for many retirement plans (with a few exceptions and limitations) – so the 
entire amount of the retirement account would be protected. See 11 U.S.C. § 522. 
However, the Supreme Court has ruled that an inherited IRA are not “retirement funds” 
within the meaning of §522(b)(3)(C) and thus not exempt. Clark v. Rameker, 134 S. Ct 
2242, 189 L. Ed.2d 157 (2014). An inherited IRA is considered to be any IRA inherited 
pre-petition and which the debtor did not establish or fund. Previously, bankruptcy courts 
generally had held that an inherited IRA was protected under Section 522(b)(3)(C). The 
Supreme Court noted that inherited IRAs are unique and not a retirement asset. 
Inheritors cannot put additional funds into the account, and recipients of inherited IRAs 
may withdraw the entire balance of the account at any time and use it for any purpose 
without penalty. Therefore, they do not get protection under bankruptcy law. 

VI. Can an Inheritance be Avoided Strategically?: The Risks and Benefits of
Using Disclaimers under Oregon Law

a. What is a Disclaimer and how does it work?

A “disclaimer” has been defined as “the refusal to accept an interest in or power 
over property.” UNIFORM DISCLAIMER OF PROPERTY INTERESTS ACT, § 2(3) (1999). 
Disclaimers are a creature of state law and are generally statutory.  

A properly-executed disclaimer can be powerful, effectively shielding the 
disclaimed inheritance or other interest from the disclaimant’s creditors. The disclaimer 
does this by “relating back” to the date of the decedent’s death. This relation-back 
provision is a legal fiction that “retroactively eliminates” any property interest that a 
disclaimant had previously held in the disclaimed property. Gaughan v. Edward Dittlof 
Revocable Trust (In re Costas), 555 F.3d 790 (9th Cir. 2009). 

The Supreme Court addressed disclaimers in U.S. v. Irvine, 511 U.S. 224 (1994). 
The Court explained that “an effective disclaimer . . . relate[s] back to the moment of the 
original transfer of the interest being disclaimed, having the effect of canceling the 
transfer to the disclaimant ab initio and substituting a single transfer from the original 
donor to the beneficiary of the disclaimer.” Id. at 239. “An important consequence of 
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treating a disclaimer as an ab initio defeasance is that the disclaimant’s creditors are 
barred from reaching the disclaimed property.” Id. at 239-240. 

b. Disclaimer law in Oregon, under the Uniform Disclaimer of Property
Interest Act (UDPIA)

Oregon has adopted the Uniform Disclaimer of Property Interest Act 
(“UDPIA”), which has also been enacted in Alaska, Arizona, Arkansas, Colorado, 
Delaware, District of Columbia, Florida, Hawaii, Indiana, Iowa, Maryland, Minnesota, 
Nevada, New Mexico, North Dakota, Texas, U.S. Virgin Islands, Virginia, West Virginia. 
Oregon’s UDPIA is codified at ORS 105.623–105.649.  

Oregon’s version of the UDPIA is attached as Appendix A. 

i. Requirements for an effective disclaimer under the UDPIA

Oregon’s most-relevant statutes regarding disclaimers are ORS 105.629 and 
105.630. The elements for an effective disclaimer are provided in 105.629(3), as follows: 

(3) To be effective, a disclaimer must:

(a) Be in writing or otherwise recorded by inscription on
a tangible medium or by storage in an electronic or
other medium in a manner that allows the disclaimer to
be retrieved in perceivable form;

(b) Declare that the person disclaims the interest in the
property or in the power;

(c) Describe the interest in property or power over
property that is disclaimed;

(d) Be signed by the person making the disclaimer; and

(e) Be delivered or filed in the manner provided in ORS
105.642 (Delivery or filing).

To ensure a disclaimer is valid and enforceable, be sure to follow the detailed 
conditions for proper delivery/filing as set forth in ORS 105.642.  

ii. Acceptance renders a disclaimer void.

Another important condition is that the disclaimant not first accept the interest. 
ORS 105.643 states that a disclaimer of interest is barred if “The disclaimant accepts the 
interest sought to be disclaimed.” See In re Kolb, 326 F.3d 1030 (9th Cir. 2003) 
(describing the acceptance analysis as a “fact sensitive inquiry that centers on the 
conduct of the beneficiary, and the result of such conduct”).  

The Ninth Circuit summarized a number of examples of “acceptance” that 
invalidated disclaimers throughout the country.  The Circuit determined that California’s 
disclaimer law was intended to “prohibit the disclaimer of an interest accepted through 
conduct by a beneficiary implying an intent to direct or control the property in a manner 
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that conveys more than a de minimis benefit to the beneficiary or a third party.” Id. at 
1039. 

Because avoiding “acceptance” of any benefit is important, one might consider 
filing the disclaimer prior to death. However, disclaiming too early can also render a 
disclaimer invalid. See Matter of Estate of Baird, 131 Wash.2d 514, 933 P.2d 1031 (Wash. 
1997) (invalidating a disclaimer that was filed before the decedent died).   

c. Effective disclaimers are not “transfers” and therefore are not avoidable
as fraudulent transfers.

ORS 105.633 addresses the timing of a disclaimer, and it creates the legal fiction 
that “the disclaimed interest passes as if the disclaimant had died immediately before the 
time of distribution.” ORS 105.633(3)(a)(A). In addition, ORS 105.629(6) provides that 
“[a] disclaimer made under ORS 105.623 to 105.649 is not a transfer, assignment or 
release.” Through these UDPIA sections, effective disclaimers are powerful because they 
cannot be avoided as a fraudulent transfer, in or out of bankruptcy. 

i. Ninth Circuit law regarding pre-bankruptcy disclaimers.

Generally, disclaimers properly executed under state law are not fraudulent 
transfers under Section 548. Our Oregon Bankruptcy Court was one of the first courts to 
address the question after the Supreme Court’s decision in Drye v. U.S., 528 U.S. 49 
(1999). Drye was a non-bankruptcy case, in which the Supreme Court concluded that a 
federal tax lien attached to a tax debtor’s disclaimed property, despite state law relation-
back rules. In 2000, chapter 7 trustee Michael Grassmueck used Drye (and the one post-
Drye bankruptcy court opinion, from Iowa) to argue that a pre-petition disclaimer should 
be considered an avoidable transfer under Section 548.  

In a 2011 opinion, now-Chief Judge Brown ruled against the trustee, noting that 
Congress has given the IRS superior rights compared to other creditors. In re Nistler, 259 
B.R. 723, 726-27 (2001), appling the pre-Drye precedent of the Ninth Circuit BAP: In re 
Bright, 241 B.R. 664 (9th Cir. BAP 1999). The issue was then disputed in other 
bankruptcy courts around the country.  

The Ninth Circuit was the first Circuit to address the issue, in Gaughan v. Edward 
Dittlof Revocable Tr. (In re Costas), 555 F.3d 790, 794-95 (9th Cir. 2009). The Ninth 
Circuit affirmed the opinions of the BAP and the bankruptcy court. The Ninth Circuit 
applied a similar analysis to Chief Judge Brown’s Nistler opinion, concluding that Drye, as 
a tax lien case, was distinguishable. Id. at 797 (holding that a disclaimer, properly executed 
under state law, does not qualify as the “transfer . . . of an interest of the debtor in 
property” for purposes of Section 548).   

The concept behind these rulings – both pre- and post-Drye – is that a beneficiary 
never possesses the disclaimed property. Based on the legal fiction of “relation back” 
created by state statute, a disclaimer is not considered a fraudulent transfer because it’s 
not actually a “transfer.” See also Laughlin v. Nouveau Body and Tan, L.L.C. (In re 
Laughlin), 602 F.3d 417, 428 (5th Cir. 2010) (following the Ninth Circuit’s analysis in 
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Costas to similarly determine that a valid disclaimer under state law not a transfer after 
Drye v. U.S., 528 U.S. 49, 120 S. Ct. 474, 145 L. Ed. 2d 466 (1999). 

ii. EXCEPTION: Post-petition disclaimers during the bankruptcy
case are generally ineffective and avoidable.

In contrast to pre-petition disclaimers, a disclaimer executed after the bankruptcy 
case is commenced will likely be deemed ineffective. See, e.g., In re Stambaugh, 2010 
Bankr. LEXIS 3141, *8-*9 (Bankr. N.D. Iowa, Sept. 17, 2010) (finding disclaimer invalid 
because the death, and the disclaimer, arose within the 180 days after the petition date). 
The Stambaugh opinion provides an overview of the case law on the subject – including 
the Ninth Circuit’s Costas opinion. 

d. Disclaimers require care; attorneys advising debtors regarding disclaimers
of inheritance may want to write their own disclaimers (in their
engagement agreement).

Disclaimers can be powerful tools. However, if challenged, they can often be 
rendered invalid and ineffective. If the disclaimer is part of a debtor’s pre-bankruptcy 
planning, then expect that the disclaimer will be challenged by the trustee. Disclaimers 
are not common. However, the disclaimers the author has seen in his representation of 
chapter 7 bankruptcy trustees have all been successfully challenged and settled, and the 
Professional Liability Fund (the Oregon State Bar’s malpractice insurer) was involved in 
at least one of the cases. This is primarily because (1) the disclaimer requirements are 
quite specific, and (2) the equities seem to often weigh against them.  

Courts who have addressed challenges to disclaimers seem to disfavor them and 
apply the requirements strictly, presumably because they can lead to inequitable results. 
Not every disclaiming party will be doing so in bad faith, and the circumstances will 
matter.  

While the concept remains generally unspoken and is not discussed in opinions, it 
is possible for other beneficiaries (who are generally family members) to later return the 
disclaimed assets to the debtor who disclaimed, once the trustee or the active creditor is 
no longer watching. Such a transfer back to the disclaiming party could be treated as a 
post-petition gift, and it might not be recoverable by the trustee or by the discharged 
creditors. Regardless of whether this concept is a factor, it seems that when a disclaimer’s 
effectiveness is challenged, courts are generally willing to scrutinize the validity of 
disclaimers and apply strict standards on debtors who attempt to disclaim.  

If you are representing a debtor who wants to disclaim a pre-petition inheritance, 
be very careful to read the state disclaimer statutes that would be applicable (generally 
based on the decedent’s state) and engage a lawyer from that state to assist your client. If 
the decedent is in your state of practice, be sure to communicate your own “disclaimer” 
to your client regarding the scope of your representation and what you can and can’t 
promise, to protect yourself from later claims of malpractice if the disclaimer is 
determined to be ineffective.  
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If you are representing a trustee or creditor and the debtor disclaimed, obtain and 
then review the disclaimer and the supporting evidence carefully (including 
communications among the disclaiming party, the personal representative, and the other 
beneficiaries). Review the state’s disclaimer laws carefully and determine whether it was 
properly crafted, filed, and served. In particular, evaluate whether the disclaiming party 
already accepted some form of benefit from the inheritance. 
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Oregon Revised Statutes (ORS) Chapter 105 — Property Rights (2017 Edition) 

UNIFORM DISCLAIMER OF PROPERTY INTERESTS ACT 

      105.623 Short title. ORS 105.623 to 105.649 may be cited as the Uniform Disclaimer of 
Property Interests Act. [2001 c.245 §1] 

 105.624 Definitions for ORS 105.623 to 105.649. As used in ORS 105.623 to 105.649: 
(1) “Disclaimant” means the person to whom a disclaimed interest or power would have

passed had the disclaimer not been made. 
(2) “Disclaimed interest” means the interest that would have passed to the disclaimant had

the disclaimer not been made. 
(3) “Disclaimer” means the refusal to accept an interest in property or a power over property.
(4) “Fiduciary” means a personal representative, trustee, agent acting under a power of

attorney or other person authorized to act as a fiduciary with respect to the property of another 
person. 

(5) “Jointly held property” means property held in the name of two or more persons under an
arrangement pursuant to which: 

(a) All holders have concurrent interests; and
(b) The last surviving holder is entitled to the whole of the property.

(6) “Person” means an individual, corporation, business trust, partnership, limited liability
company, association, joint venture, government, governmental subdivision, agency, public 
corporation or any other legal or commercial entity. 

(7) “State” means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands or any territory or insular possession subject to the jurisdiction of the 
United States. The term includes an Indian tribe or band, or Alaskan native village, recognized by 
federal law or formally acknowledged by another state. 

(8) “Trust” means:
(a) A charitable or noncharitable express trust, including any additions made to the

trust, whenever and however created; and 
(b) A trust created pursuant to a statute or judgment that requires the trust to be

administered in the same manner as an express trust. [2001 c.245 §2; 2003 c.576 §369; 
2009 c.294 §15] 

      105.626 Scope. ORS 105.623 to 105.649 apply to disclaimers of any interest in or power over 
property without regard to when the interest or power that is disclaimed was created. [2001 c.245 
§3]

105.628 Effect on other law. (1) Unless displaced by a provision of ORS 105.623 to 105.649,
the principles of law and equity supplement ORS 105.623 to 105.649. 

(2) ORS 105.623 to 105.649 do not limit any right of a person to waive, release, disclaim or
renounce an interest in property, or power over property, under a law other than ORS 105.623 to 
105.649. [2001 c.245 §4] 

      105.629 Power to disclaim; general requirements; when irrevocable. (1) A person may 
disclaim, in whole or part, any interest in property or any power over property, including a power 
of appointment. A person may disclaim the interest or power even if the person who created the 
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interest or power imposed a spendthrift provision or similar restriction on transfer or imposed a 
restriction or limitation on the right to disclaim. 

(2) Except to the extent that a fiduciary’s right to disclaim is expressly restricted or limited by
another statute of this state or by the instrument creating the fiduciary relationship, a fiduciary 
may disclaim, in whole or part, any interest in property or power over property, including a power 
of appointment, without regard to whether the fiduciary is acting in a personal or representative 
capacity. A fiduciary may disclaim the interest or power even if the creator of the interest or 
power imposed a spendthrift provision or similar restriction on transfer or a restriction or 
limitation on the right to disclaim, or an instrument other than the instrument that created the 
fiduciary relationship imposed a restriction or limitation on the right to disclaim. 

(3) To be effective, a disclaimer must:
(a) Be in writing or otherwise recorded by inscription on a tangible medium or by

storage in an electronic or other medium in a manner that allows the disclaimer to be
retrieved in perceivable form; 

(b) Declare that the person disclaims the interest in the property or in the power;
(c) Describe the interest in property or power over property that is disclaimed;
(d) Be signed by the person making the disclaimer; and
(e) Be delivered or filed in the manner provided in ORS 105.642.

(4) A partial disclaimer may be expressed as a fraction, percentage, monetary amount, term of
years, limitation of a power or as any other interest or estate in the property. 

(5) A disclaimer is irrevocable when the disclaimer is delivered or filed pursuant to ORS
105.642 or when the disclaimer becomes effective as provided in ORS 105.633 to 105.641, 
whichever occurs later. 

(6) A disclaimer made under ORS 105.623 to 105.649 is not a transfer, assignment or release.
[2001 c.245 §5] 

105.633 Disclaimer of interest in property. (1) For the purposes of this section: 
(a) “Time of distribution” means the time when a disclaimed interest would have

taken effect through possession or enjoyment. 
(b) “Future interest” means an interest that takes effect through possession or

enjoyment, if at all, at a time later than the time that the interest is created. 
(2) Except for a disclaimer governed by ORS 105.634 or 105.636, the following rules apply to a

disclaimer of an interest in property: 
(a) The disclaimer takes effect when the instrument creating the interest becomes

irrevocable or, if the interest arises under the law of intestate succession, when the 
decedent dies. 

(b) The disclaimed interest passes according to any provision in the instrument
creating the interest providing for the disposition of the specific interest in the event the 
interest is disclaimed, or according to any provision in the instrument creating the interest 
providing for the disposition of interests in general in the event the interests created by 
the instrument are disclaimed. 

(3) If the instrument creating the interest does not contain a provision described in subsection
(2)(b) of this section, or if the interest arises under the law of intestate succession, the following 
rules apply: 

(a) (A) If the disclaimant is an individual, except as otherwise provided in
subparagraphs (B) and (C) of this paragraph, the disclaimed interest passes as if the 
disclaimant had died immediately before the time of distribution. 

(B) If by law or under the instrument the descendants of the disclaimant
would share in the disclaimed interest by any method of representation had the 
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disclaimant died before the time of distribution, the disclaimed interest passes 
only to the descendants of the disclaimant who survive the time of distribution. 

(C) If the disclaimed interest would pass to the disclaimant’s estate had
the disclaimant died before the time of distribution, the disclaimed interest 
instead passes by representation to the descendants of the disclaimant who 
survive the time of distribution. If no descendant of the disclaimant survives the 
time of distribution, the disclaimed interest passes to those persons, including the 
state, but excluding the disclaimant, and in such shares, as would succeed to the 
transferor’s intestate estate under the intestate succession law of the transferor’s 
domicile had the transferor died at the time of distribution. However, if the 
transferor’s surviving spouse is living but is remarried at the time of distribution, 
the transferor is deemed to have died unmarried at the time of distribution. 

(b) If the disclaimant is not an individual, the disclaimed interest passes as if the
disclaimant did not exist. 

(4) Upon the disclaimer of a preceding interest, a future interest held by a person other than
the disclaimant takes effect as if the disclaimant had died or ceased to exist immediately before the 
time of distribution, but a future interest held by the disclaimant is not accelerated in possession 
or enjoyment. [2001 c.245 §6; 2009 c.17 §1] 

      105.634 Disclaimer of rights of survivorship in jointly held property. (1) Upon the death of 
a holder of jointly held property, a surviving holder may disclaim, in whole or part, the greater of: 

(a) A fractional share of the property determined by dividing the number one by the
number of joint holders alive immediately before the death of the holder to whose death 
the disclaimer relates; or 

(b) All of the property except that part of the value of the entire interest attributable to
the contribution furnished by the disclaimant. 

(2) A disclaimer under subsection (1) of this section takes effect upon the death of the holder
of jointly held property to whose death the disclaimer relates.

(3) An interest in jointly held property disclaimed by a surviving holder of the property passes
as if the disclaimant predeceased the holder to whose death the disclaimer relates. [2001 c.245 §7]

105.636 Disclaimer of interest by trustee. If a trustee disclaims an interest in property that 
otherwise would have become trust property, the interest does not become trust property. [2001 
c.245 §8]

105.638 Disclaimer of power of appointment or other power not held in fiduciary
capacity. If a holder disclaims a power of appointment or other power not held in a fiduciary 
capacity, the following rules apply: 

(1) If the holder has not exercised the power, the disclaimer takes effect as of the time the
instrument creating the power becomes irrevocable. 

(2) If the holder has exercised the power and the disclaimer is of a power other than a
presently exercisable general power of appointment, the disclaimer takes effect immediately after 
the last exercise of the power. 

(3) The instrument creating the power is construed as if the power expired when the
disclaimer became effective. [2001 c.245 §9] 

      105.639 Disclaimer by appointee, object or taker in default of exercise of power of 
appointment. (1) A disclaimer of an interest in property by an appointee of a power of 
appointment takes effect as of the time the instrument by which the holder exercises the power 
becomes irrevocable. 
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(2) A disclaimer of an interest in property by a person who is an object of an exercise of a
power of appointment, or by a person who is a taker in default of an exercise of a power of 
appointment, takes effect as of the time the instrument creating the power becomes irrevocable. 
[2001 c.245 §10] 

      105.641 Disclaimer of power held in fiduciary capacity. (1) If a fiduciary disclaims a power 
held in a fiduciary capacity that has not been exercised, the disclaimer takes effect as of the time 
the instrument creating the power becomes irrevocable. 

(2) If a fiduciary disclaims a power held in a fiduciary capacity that has been exercised, the
disclaimer takes effect immediately after the last exercise of the power. 

(3) A disclaimer under this section applies to another fiduciary if the disclaimer so provides
and the fiduciary disclaiming has the authority to bind the estate, trust or other person for whom 
the fiduciary is acting. [2001 c.245 §11] 

 105.642 Delivery or filing. (1) As used in this section, “beneficiary designation” means an 
instrument, other than an instrument creating a trust, naming the beneficiary of: 

(a) An annuity or insurance policy;
(b) An account with a designation for payment on death;
(c) A security registered in beneficiary form;
(d) A pension, profit-sharing, retirement or other employment-related benefit plan; or
(e) Any other nonprobate transfer at death.

(2) Subject to subsections (3) to (12) of this section, delivery of a disclaimer may be made by
personal delivery, first class mail or any other method likely to result in receipt of the disclaimer. 

(3) If the interest to be disclaimed is created under the law of intestate succession or an interest
created by will, other than an interest in a testamentary trust: 

(a) A disclaimer must be delivered to the personal representative of the decedent’s
estate; or 

(b) If a personal representative is not serving at the time the disclaimer is made, the
disclaimer must be filed with a court having authority to appoint the personal 
representative. 

(4) In the case of an interest in a testamentary trust:
(a) A disclaimer must be delivered to the trustee;
(b) If a trustee is not serving at the time the disclaimer is made but a personal

representative for the decedent’s estate is serving, the disclaimer must be delivered to the 
personal representative; or 

(c) If neither a trustee nor a personal representative is serving at the time the
disclaimer is made, the disclaimer must be filed with a court having authority to enforce 
the trust. 

(5) In the case of an interest in an inter vivos trust:
(a) A disclaimer must be delivered to the trustee serving at the time the disclaimer is

made; 
(b) If a trustee is not serving at the time the disclaimer is made, the disclaimer must be

filed with a court having authority to enforce the trust; or 
(c) If the disclaimer is made before the time the instrument creating the trust becomes

irrevocable, the disclaimer must be delivered to the settlor of a revocable trust or the 
transferor of the interest. 

(6) In the case of an interest created by a beneficiary designation made before the time the
designation becomes irrevocable, a disclaimer must be delivered to the person making the 
beneficiary designation. 
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(7) In the case of an interest created by a beneficiary designation made after the time the
designation becomes irrevocable, a disclaimer must be delivered to the person obligated to 
distribute the interest. 

(8) In the case of a disclaimer by a surviving holder of jointly held property, the disclaimer
must be delivered to the person to whom the disclaimed interest passes. 

(9) In the case of a disclaimer by a person who is an object of an exercise of a power of
appointment or a taker in default of an exercise of a power of appointment at any time after the 
power was created: 

(a) The disclaimer must be delivered to the holder of the power or to the fiduciary
acting under the instrument that created the power; or 

(b) If a fiduciary is not serving at the time the disclaimer is made, the disclaimer must
be filed with a court having authority to appoint the fiduciary. 

(10) In the case of a disclaimer by an appointee of a nonfiduciary power of appointment:
(a) The disclaimer must be delivered to the holder of the power, the personal

representative of the holder’s estate or to the fiduciary under the instrument that created
the power; or

(b) If a fiduciary is not serving at the time the disclaimer is made, the disclaimer must
be filed with a court having authority to appoint the fiduciary.

(11) In the case of a disclaimer by a fiduciary of a power over a trust or estate, the disclaimer
must be delivered as provided in subsection (3), (4) or (5) of this section as if the power 
disclaimed were an interest in property. 

(12) In the case of a disclaimer of a power by an agent, the disclaimer must be delivered to the
principal or the principal’s representative. [2001 c.245 §12] 

 105.643 When disclaimer barred or limited. (1) A disclaimer is barred by a written waiver of the 
right to disclaim. 

(2) A disclaimer of an interest in property is barred if any of the following events occurs before
the disclaimer becomes effective: 

(a) The disclaimant accepts the interest sought to be disclaimed;
(b) The disclaimant voluntarily assigns, conveys, encumbers, pledges or transfers the

interest sought to be disclaimed or contracts to do so; or 
(c) The interest sought to be disclaimed is sold pursuant to a judicial sale.

(3) A disclaimer, in whole or part, of the future exercise of a power held in a fiduciary capacity
is not barred by the previous exercise of the power. 

(4) A disclaimer, in whole or part, of the future exercise of a power not held in a fiduciary
capacity is not barred by its previous exercise unless the power is exercisable in favor of the 
disclaimant. 

(5) A disclaimer is barred or limited if so provided by a law other than ORS 105.623 to 105.649.
(6) A disclaimer is barred if the purpose or effect of the disclaimer is to prevent recovery of

money or property to be applied against a judgment for restitution under ORS 137.101 to 137.109. 
(7) A disclaimer of a power over property that is barred under this section is ineffective. A

disclaimer of an interest in property that is barred under this section takes effect as a transfer of 
the interest disclaimed to the persons who would have taken the interest under ORS 105.623 to 
105.649 had the disclaimer not been barred. [2001 c.245 §13; 2007 c.483 §1] 

      105.645 Tax qualified disclaimer. Notwithstanding any other provision of ORS 105.623 to 
105.649, if as a result of a disclaimer or transfer the disclaimed or transferred interest is treated 
pursuant to the provisions of the Internal Revenue Code and the regulations promulgated under 
that code, as in effect on December 31, 2010, as never having been transferred to the disclaimant, 
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then the disclaimer or transfer is effective as a disclaimer under ORS 105.623 to 105.649. [2001 
c.245 §14; 2011 c.526 §16]

105.646 Recording of disclaimer. If an instrument transferring an interest in property or a
power over property that is subject to a disclaimer is required or permitted by law to be filed, 
recorded or registered, the disclaimer may be so filed, recorded or registered. Failure to file, 
record or register the disclaimer does not affect the validity of the disclaimer as between the 
disclaimant and persons to whom the property interest or power passes by reason of the 
disclaimer. [2001 c.245 §15] 

      105.647 Application to existing relationships. Except as otherwise provided in ORS 105.643, 
an interest in property or power over property existing on January 1, 2002, may be disclaimed in 
the manner provided by ORS 105.623 to 105.649 after January 1, 2002, unless the time for 
delivering or filing a disclaimer had expired under law in effect immediately before January 1, 
2002. [2001 c.245 §16] 

      105.648 Effect on recovery of money or property under ORS 411.620. ORS 105.623 to 
105.649 do not allow any person to disclaim an interest in property, including any jointly held 
property, if the purpose or effect of the disclaimer is to prevent recovery of money or property 
under ORS 411.620. [2001 c.245 §17] 

      105.649 Uniformity of application and construction. In applying and construing ORS 
105.623 to 105.649, consideration must be given to the need to promote uniformity of the law with 
respect to disclaimers among states that enact versions of the Uniform Disclaimer of Property 
Interests Act. [2001 c.245 §18] 
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Navigating Tax 
Matters in 
Bankruptcy

Jessica L. McConnell
Valerie H. Sasaki

Getting Your Ducks in a Row

 Taxes are often overlooked or analyzed 
too late in bankruptcy.

 All tax considerations must be made 
PRIOR to filing bankruptcy.
Debtor in compliance?
Taxes assessed?
Status of collections?
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Getting Your Ducks in a Row

 Due diligence – Do you have what you 
need? 
Transcripts and summary of accounts
Tax notices
History of case 

 Create detailed tax chart

The Taxing Authorities

 Outside of Bankruptcy
 IRS Service Center (ACS) or ODR 

Department Collection Unit 
Revenue Officer or Appeals 
Counsel

 In Bankruptcy
 IRS and ODR Insolvency Units
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Resolving an Outstanding Tax 
Liability

 Do nothing
 Installment agreement
 Offer in Compromise
 Uncollectible status
 Bankruptcy

Discharging Tax in Bankruptcy

 Taxes are dischargeable?!?!
General rule – prepetition taxes are 

dischargeable in individual cases, unless 
otherwise excepted from discharge under BC 
§§ 523(a) and 1328. 

 In application – the type of tax, debtor, 
bankruptcy chapter, and when and how the 
tax arose all play a role in dischargeability. 
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Nondischargeable Taxes
 Unfiled or late tax returns
No return = no discharge
Substitute for return = no return
Returns filed late and within 2 years of 

bankruptcy
 Fraudulent return or activity
 Willful attempts to evade or defeat a tax

Nondischargeable Taxes
 Priority taxes – BC §§ 507(a)(3) and (a)(8)
Taxes due within 3 years 
Taxes assessed within 240 days  
Assessable but unassessed
Property taxes
Taxes required to be withheld
Certain customs duties and pecuniary loss 

penalties 
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Dischargeablility Timeframes

 3 year rule – 3 years after the due date of a timely filed 
return

 2 year rule – 2 years after a late filed return (and also 
satisfies 3 year rule) 

 240 day rule – More than 240 days after assessment 
(and also satisfies the 2 or 3 year rule, whichever is 
applicable)

 Tolling – 3 year and 240 rules can be tolled by certain 
periods where taxing authorities are precluded from 
collection

Tax Timeframes Outside of 
Bankruptcy
 Statute of limitations
Assessment
Collection

 Collection
Procedural requirements
Timing of resolution and age of tax 
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Tax Liens In General  

 Statutory lien – “secret lien”
Arises upon assessment 
Only taxpayer receives notice
Attaches to all personal and real property

 Perfected lien
Establishes priority against other creditors
Location and duration

Tax Liens in Bankruptcy

 Must be perfected to be a secured creditor
 Perfection dates establish priority against 

other secured creditors 
Exception – assessment date determines 

priority against state tax debts
 Perfected tax liens survive bankruptcy and 

will remain attached to property 
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Tax Liens in Bankruptcy

 Debtor’s bankruptcy exemptions do not 
protect debtor’s property from perfected 
federal tax liens

 Common examples:
Retirement accounts
Real Property

Other Issues to Consider
 Chapter 13 Bankruptcy

 Priority tax must be paid in full
 Post-petition interest does not accrue on unsecured 

tax debt.
 Bankruptcy Estate

 Separate taxpayer
 Tax year starts on day of bankruptcy filing
 The bankruptcy estate must pay tax on income 

generated from estate property
 The bankruptcy inherits the debtor’s tax attributes
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Other Issues to Consider

 Short year election
Debtor may [irrevocably] elect to divide tax 

year into two separate parts
Advantages

 Include tax liability as priority in bankruptcy 
 Allows use of tax attributes

Deadline - 15th day of the 4th month following 
bankruptcy filing 

Valerie Sasaki
vsasaki@samuelslaw.com
(503) 226-2966

 Jessica McConnell
 jmcconnell@samuelslaw.com
(503) 226-2966

 www.samuelslaw.com
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