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Oregon State Bar Bulletin — JUNE 2010

June Issue

Bar Counsel
May We Help You?
Ethics Advice Made Easy
By Sylvia Stevens

One of the principal responsibilities of the OSB general counsel’s office is the provision of ethics assistance to members. By far
most of our assistance is provided over the telephone or by e-mail. While we don’t have precise records, a fair estimate is that the
general counsel and the deputy general counsel respond to an average of 80-90 telephone calls and 10-12 e-mail inquiries each
week.

Originally, ethics guidance was limited to written formal opinions drafted by the Legal Ethics Committee and issued by the Board
of Governors. (The LEC occasionally issued unpublished informal opinions on issues deemed relevant to only a small segment of
the bar.) The process was thoughtful  and deliberative but of limited practical  value to a lawyer who was facing an immediate
question about the propriety of his or her conduct. Less formal written advice was available from the bar’s general counsel as far
back as the 1970s, but it was typically limited to pointing the inquirer to available authorities. The process could take several days
because both the question and the response were in writing. Since the early 1990s, in response to members’ desire for more
timely assistance, the general counsel’s office has increasingly offered informal guidance by telephone and, most recently, by
e-mail. Over the years, the number of requests for formal opinions has slowed to a trickle, while the demand for quick informal
advice has steadily increased.

We cannot and do not tell lawyers how to proceed in a particular situation, and reliance on our advice is not a defense to a charge
of misconduct. RPC 5.2(a) states clearly that a lawyer is bound by the Rules of Professional Conduct “notwithstanding that the
lawyer acted at  the direction of  another person.” Moreover,  “[j]ust  as favorable advice by the bar’s general  counsel  does not
provide a defense to disciplinary violations, (citation omitted) such advice does not estop the bar from charging violations with
respect to conduct undertaken after obtaining the advice of the bar’s general counsel.” In re Brandt/Griffin, 331 Or 113 (2000).

At the same time, reliance on a written opinion, whether a formal opinion issued by the Board of Governors, or an informal opinion
of the general counsel or deputy general counsel, can be a factor when a lawyer is subsequently accused of misconduct. Oregon
RPC 8.6 provides that the disciplinary board or the state supreme court may consider a lawyer’s good faith effort to comply with a
written opinion in assessing the lawyer’s good faith effort to comply with the rules of professional conduct; it may also be a basis
for mitigating any sanction imposed if the lawyer is found to have violated a rule.

Our goal in providing ethics guidance is to help callers understand whether their situation implicates one or more RPCs, identify
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applicable authorities and then guide the lawyer through the analysis of whether the proposed conduct is compliant with the
rules. We try to provide a quick, practical  reaction to the issue presented. A request for a written response will  be answered
generally within three business days. We try to return telephone calls the same day or within 24 hours.

And we don’t just “make this stuff up,” as one wag suggested. Our responses are based on a variety of familiar sources including
the Oregon RPCs, decisions of the disciplinary board and Oregon Supreme Court, OSB Formal Ethics Opinions, ABA Formal
Opinions and the ABA Model Rule and Comment. Our guidance is also often informed by our experience with how the bar has
dealt  with  complaints  arising  out  of  similar  situations.  The  general  counsel’s  office  lawyers  meet  regularly  with  the  client
assistance office and disciplinary counsel’s staff to make sure our interpretations of the rules are consistent.

We do not give advice about substantive law or procedure, but we recognize that context is often crucial to identifying, analyzing
and resolving questions under the RPCs. We draw on our own practice experience and that of other attorney staff. Between the
general counsel’s office, the CAO and the disciplinary counsel’s office, the bar has 13 lawyers with a broad range of private and
government practice experience. We also learn a lot from the lawyers we talk to. Many calls we get don’t implicate the RPCs;
when appropriate, we will refer a caller to other sources including the PLF, the courts or the bar’s Lawyer-to-Lawyer program.

Our ethics advice is intended to help lawyers conform their own prospective conduct to the obligations of the RPCs, and we
generally do not comment on the propriety of what we know is past conduct of the caller or another lawyer. We occasionally have
inquiries from lawyers on both sides of a pending matter who want our office to resolve a disputed issue. Typically, one lawyer
accuses the other of acting contrary to a rule, so the other lawyer calls to confirm the propriety of his or her conduct. Then the first
lawyer calls to verify (or challenge) the advice we have given the other lawyer. Fortunately, those are infrequent situations. Callers
who want to know whether another lawyer has acted improperly generally understand when we say that we can’t assess the
conduct without giving the other lawyer a chance to explain. Even when a lawyer inquires whether he or she has a duty to report
another lawyer’s misconduct, we couch our comments about the other lawyer’s conduct in terms of “if the facts you assert are
true, then….”

The provision of ethics assistance by the general counsel’s office is governed by OSB Bylaw 19.102, which provides, in part, that
“ethics questions and responses are not confidential  and communications with general  counsel’s office are not privileged. No
attorney-client relationship is intended or created by such communications with the bar.” At the same time, RPC 1.6(b)(3) permits
a lawyer to disclose information otherwise protected under the rule “to secure legal advice about the lawyer’s compliance with
these rules.” That language was taken from ABA Model Rule 1.6, Comment [9], which makes it clear that a lawyer’s confidentiality
obligations do not preclude a lawyer from securing confidential legal advice about the lawyer’s professional conduct under the
rules. Because there is no confidential relationship between an inquiring lawyer and the OSB, we encourage callers to present
their questions hypothetically or without using names of clients where revealing their identity would violate the lawyer’s duty under
RPC 1.6. We also take anonymous calls, although reaching us without leaving a message is often difficult.

Based on informal feedback, we think we are doing a good job in this area, even with the limitations mentioned herein. We would
like to know more, however, and invite you to participate in a brief online survey. Please go to https://www.surveymonkey.com
/s/NFNQXQ3. Survey results will be reported in a subsequent column.

Endnotes

1. Lawyers in the client assistance office and disciplinary counsel’s office also respond to calls on occasion, either because the
caller specifically sought out their advice or as back-up to general counsel’s office. 

ABOUT THE AUTHOR
Sylvia Stevens is general counsel for the Oregon State Bar. She can be reached at (503) 620-0222 or toll-free in Oregon at (800)
452-8260, ext. 359, or by e-mail at sstevens@osbar.org.

Ethics opinions are published and updated on the bar’s website here.

An archive of Bar Counsel articles is available here.

© 2010 Sylvia Stevens
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Accounting

Admissions

Bulletin

Client Assistance Office

CLE Seminars

Communications & Public Services

Creative Services

Diversity and Inclusion

Facilities

General Counsel

Human Resources

Information Technology

Legal Publications

Legal Services Program

Media Relations

Member Services

MCLE

New Lawyer Mentoring Program

Office of the Executive Director

Oregon Law Foundation

Public Affairs

Referral and Information Services

Regulatory Services & Discipline

305

304

307

310

419

364

391

Accounting
Michael Dunlap, Controller

Margie Scott

Donna Wuennecke

 
 

Admissions
Troy Wood, Admissions Manager

Vickie Hansen

Tanya Tkach

 
 

Bulletin Publication
Julie Hankin, Editor

Use the staff directory below for easy access to phone extensions and email links.

 
Front Desk: (503) 620-0222 or (800) 452-8260 
Regulatory Services/Discipline: (503) 620-0222 
FAX General: (503) 684-1366 
FAX CLE Registration: (503) 968-4456 
 
E-mail: [first initial and last name]@osbar.org 
for example: Helen Hierschbiel = hhierschbiel@osbar.org 

 
 

OSB Staff Directory
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340

356

332

366

336

390

379

382

375

333

326

320

350

402

301

314

348

406

414

349

354

381

337

338

Mike Austin

Spencer Glantz

 
 

Client Assistance Office
Linn Davis, Assistant General Counsel and CAO Manager

Lisa Amatangel

Daniel Atkinson

Karen Graham

Jennifer Mount

 
 

Continuing Legal Education Seminars
Karen Lee, Director of CLE Seminars

Michelle Coniglio

Jennifer Guenther

Kes Joerg

Shanise Martinez

George Sanchez

 
 

Communications & Public Services
Kay Pulju, Member and Public Services Director

Brenda Cerda

Dustin Dopps

Leone Gholston

Kateri Walsh

 
 

Creative Services
Anna Zanolli, Creative Services Manager

Julia Art

Sunny Chao

Michael Legleiter

 
 

Diversity and Inclusion
Jonathan Puente, Director of Diversity and Inclusion

Lucy Taylor
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335

357

312

363

334

338

401

309

311

428

372

374

415

345

412

306

331

328

325

323

373

344

Sarra Yamin

 
 

Facilities
Mark Soloos

 
 

General Counsel
Amber Hollister, General Counsel

Mark Johnson Roberts

Cassandra Dyke

Lizsandra Arellano Boudon

 
 

Human Resources
Christine Ford, Director of Human Resources

Margaret Wagner

 
 

Information Technology
Gonzalo Gonzalez, Director of Information Technology

David Crosland

Skip Dailey

David Johnson

 
 

Legal Publications
Linda Kruschke, Director of Legal Publications

Jenni Abalan

Lorraine Jacobs

Dean Land

Stacey Malagamba

Cheryl McCord

Yasha Renner

 
 

Legal Services Program
Judith Baker, Director of Legal Services Programs

Annalisa Baskett

Bill Penn
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406

426

427

362

385

384

355

346

355

367

361

323

373

380

376

358

317

418

421

 
 

Media Relations
Kateri Walsh, Public Relations Manager

 
 

Member Services
Danielle Edwards, Director of Member Services
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Administrative Law

 
Oregon Administrative Law
Oregon Administrative Law is an authoritative 
analysis of administrative law in Oregon, with 
a special focus on the particular interests of 
the private practitioner. Learn about: local 
government public hearing procedures; 
when an agency may issue a civil penalty; 
the circumstances in which an agency rule 
or order may be judicially reviewed; which 
alternative processes and forums are available 
for resolving disputes with agencies; the 
considerations when representing a client 
in a criminal enforcement proceeding; how 
administrative law judges are selected; and 
much more. Written and edited by experienced 
lawyers who practice before a wide range 
of administrative agencies in Oregon. 
Publication includes the 2016 Supplement.

 2010 1 Vol with 2016 Supplement  
[408.10K] $305

 2016 Supplement [408.16KS]  $70

Alternative Dispute 
Resolution

Arbitration and Mediation

New Edition in Progress! 

Appellate Practice

Appeal and Review:  
The Basics
Based on reader feedback, Appeal and  
Review: The Basics is a major departure from the 
previous edition. This new  
edition covers the fundamental procedural 
and substantive areas with which every 
appellate practitioner—at every level of 
experience—must be familiar. Get answers 
to questions like these: What are the basic 
elements of a good brief? What special 
considerations should be taken into account 
when appealing criminal, juvenile, or 
workers’ compensation cases? What factors 
should be considered when selecting and 
evaluating issues to appeal? And much more. 

 2010 1 vol. with binder [415.10K] $228

Appeal and Review:  
Beyond the Basics
This second volume of the Appeal and 
Review series, written by appellate judges, 
longtime appellate lawyers, and Oregon’s 
Appellate Commissioner, contains those 
invaluable practice tips that will take your 
appellate advocacy to the next level.

 2013 1 vol. [416.13B] $144

Publications
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Director

Lorraine Jacobs  
Attorney Editor
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Business Law

Advising Oregon Businesses Series
Covering virtually every aspect of  
business law, this set is Oregon’s 
foremost resource on business law.

Advising Oregon Businesses 

Volumes 1 and 2 

Advising Oregon Businesses provides the tools 
you need to assist your business clients in 
choosing and organizing a business entity. 
This must-have resource is written and edited 
by Oregon’s foremost business law lawyers. 
Volumes 1 and 2 have been completely revised 
to include new topics, 2017 legislation, and 
one new chapter on where to incorporate. 

 2017 2 vols., with binders [410.17K] $420

Volumes 3 and 4

Volumes 3 and 4 provide extensive coverage 
of some of the finer, more advanced aspects 
of business law. Topics include: executive 
compensation matters, retirement plans, 
company policies, insurance, business 
acquisitions, tax considerations, antitrust, 
trademarks and copyrights, patent law, 
trade secrets, domain names, confidentiality 
agreements, competitive restrictions, and 
franchises. The 2009 supplement includes two 
revised chapters, new sections on the income 
tax treatment of deferred compensation 
under nonqualified deferred compensation 
plans (including a discussion of IRC §409A), 
statutory changes affecting company policies, 
such as increased restrictions on the use 
of noncompetition agreements, and other 
statutory changes from past legislative sessions.

 2003 2 vols. with 2009 supplement  
[411.03K] $282

Volume 5

Most forms in volume 5 are replete with 
comments, citations to statutes and legal 
authorities, and alternative clauses to help 
you tailor the forms to your clients’ needs. 
All of the forms are organized within 
sections, including partnerships, LLCs, 
corporations and corporate matters, business 
acquisitions, and intellectual property. Log 
on to www.osbar.org for a full list of forms.

 2010 1 vol. with binder  
[412.10K] $198

Construction Law 

Construction Law
Construction Law is the top resource for Oregon 
lawyers involved in commercial, design-build, 
residential, or state and local government 
construction projects. This book provides the 
information needed to successfully negotiate 
construction contracts or handle disputes, 
claims, liens, bonds, and federal procurements. 
Includes 2011 legislation regarding: the Private 
Prompt Pay Act; mailings for notices of 
defect; licensing exemptions for construction 
contractors; and definitions for residential 
structure and small commercial structure.

 2011 2 vols. with binders [440.11K] $282

Contract Law 

Contract Law in Oregon
From formation to execution, this book covers 
all of the intricacies of Oregon contract law, 
including: elements of a contract, remedies 
for breach, obstacles to contract formation, 
capacity, statute of frauds, parol evidence rule 
and integration, third-party beneficiaries, 
and contract defenses. The 2008 supplement 
includes information on: enforceability of 
arbitration clauses, admissibility of extrinsic 
evidence to establish ambiguity in a 
contract term, methodology for interpreting 
insurance policies, and much more.

 2003 1 vol. with 2008 supplement  
[450.03K] $210
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Criminal Law 

Criminal Law
The newly-revised three-volume Criminal 
Law book is essential for Oregon lawyers 
who practice criminal law. Topics covered 
in this comprehensive resource range 
from search and seizure to postconviction 
proceedings, plus a new chapter on victims’ 
rights. Drawing on the wisdom of the 
experts in criminal law in Oregon, this 
book will save you time and resources.

 2013 3 vols with binders  
[460.13K] $432

Debtor/Creditor 

Bankruptcy Law 
This book discusses the relationship between 
the bankruptcy court and federal district 
court, alternatives to filing bankruptcy, how 
to commence a bankruptcy case, litigation 
tactics, rights and remedies of secured 
creditors, strategies for unsecured creditors, 
automatic stays, and plans for reorganization. 
The supplement incorporates new information 
on the Bankruptcy Abuse Prevention and 
Consumer Protection Act, which opened a new 
era in bankruptcy law and practice.

 1999 2 vols. with 2007 supplement  
[425.99K] $142

Consumer Law in Oregon
With Consumer Law in Oregon, you can 
easily protect your clients’ financial interests 
and advise them about available rights and 
remedies. Anyone who has had trouble with 
unethical bill collectors, delinquent debtors, 
inaccurate credit reports, difficult consumers, 
or dishonest salespeople will value this 
book. It answers questions about mortgages, 
student loans, automobile warranties, 
health insurance contracts, and more.

 2013 2 vols. [445.13K] $320

Creditors’ Rights & Remedies
This book contains the latest developments 
in debtor-creditor law and a wealth of practice 
tips to make you an efficient and effective 
lawyer. The 2016 revision will completely 
update the prior revision and supplement, and 
also includes several revised chapters from 
Foreclosing Security Interests. It focuses on 
Oregon case law and statutes, and presents 
explanations of federal law where applicable.

 2016 1 vol. [455.16K] $315

Elder Law 
 

Elder Law

A comprehensive guide to elder law in 
Oregon, Elder Law, 2017 Revision, is designed 
exclusively for the attorney whose practice 
includes elder law, estate planning, health law, 
family law, or litigation. Elder Law will examine 
key issues affecting elderly or disabled clients.

 2016 1 vol. [467.17K] $282

3

After three years of practicing 
law in Oregon, the Oregon State 
Bar’s electronic BarBooksTM 

subscription has been the 
single best addition to my tool 
box of legal research resources. 
The ability to quickly search 
or browse the volumes allows 
a more comprehensive and 
efficient review of material 
compared to using the hard 
copy version, and the ability 
to copy and paste out of the 
electronic version is a nice 
luxury and big time saver.

— Kyle Schmid, Bend, OR
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Environmental Law 

Environmental Law, Vol. 1:  
Regulation and Permitting
Save time and money by beginning your 
research of environmental issues with this 
first of five volumes of our Environmental 
Law series. This resource will help you 
evaluate and understand the current law 
and administrative procedure relating to air 
quality, water quality, and waste handling. 

This volume includes:

• Updated EPA guidance on 
the Clean Water Act

• New DEQ procedures and guidance

•  Updates to the classifications of solid waste

•  Updated treatment and disposal  
standards for hazardous waste

•  Oregon’s state air toxics program

•  And much more….

The 2013 volume replaces and updates 
parts of our Environmental and Natural 
Resources Law publication.

 2013 1 vol. softbound [468.13B] $150 

Estate Planning & 
Administration

Administering Oregon Estates
From initiating a probate proceeding to 
managing and distributing estate assets, 
Administering Oregon Estates will help you 
guide the personal representative through 
the process. Learn all the details involved 
in administering an estate in a smooth and 
timely fashion, including notifying heirs, 
devisees, and other interested persons; 
managing estate assets; dealing with tax 
issues; preparing accountings; distributing 
estate assets; and closing the estate.

 2012 1 vol. [405.12K] $285

Administering Trusts in Oregon
Administering Trusts in Oregon includes 
all you need to know to ensure your clients’ 
peace of mind. With this new edition, 
you will confidently represent your clients 
under the Oregon Uniform Trust Code and 
always be prepared with up-to-date, essential 
information on trust administration. 

 [407.17K] $305.00 

Oregon Probate and Uniform  
Trust Codebook
This small paperback codebook puts the 
essential probate and uniform trust code 
statutes at your fingertips. Serves as a 
companion to Administering Trusts in Oregon, 
but is also a useful stand-alone resource.

 [568.17B] $70.00

Guardianships,  
Conservatorships, and  
Transfers to Minors
The title says it all — Guardianships, 
Conservatorships, and Transfers to Minors 
is used by lawyers and judges as a helpful 
reference guide to Oregon guardianship 
and conservatorship law. First published in 
1993, this sixth edition is a comprehensive 
guide to protective proceedings in Oregon. 
In a convenient and affordable paperback 
format, this book is so versatile that you’ll 
want to keep it on your desk for easy use. 
When you have to respond quickly to a 
guardianship or conservatorship situation, 
this book will prove to be invaluable.

 [492.18B] $165.00

Ethics 

The Ethical Oregon  
Lawyer
Ethics is a piece of the puzzle for every legal 
practice and every case you handle.  No 
matter what your practice area, you need to 
follow the disciplinary rules—for yourself 
and for your clients.  But you often have 
questions about how to do that. The Ethical 
Oregon Lawyer is the best resource to help 
you fill in all the pieces of the puzzle and to 
answer these ethics questions and more:

• How are attorney fees governed?

• What constitutes competent representation?

•  What limitations do lawyers face 
when advertising their services?

•  What rights does an accused lawyer 
have in a disciplinary hearing?

•  How do the Oregon RPCs affect a 
lawyer’s duty of confidentiality?

•  In which circumstances may a lawyer 
ethically withdraw from a case?

• And many more…

 2015 1 vol. [470.15K]  $275
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Oregon Formal Ethics  
Opinions 
The new edition of the Oregon Formal Ethics 
Opinions replaces the 2005 revision and all 
supplements. It includes: Revised comments 
to all 2005 opinions with updated cross-
references to The Ethical Oregon Lawyer, 
2015 Revision, and other resources; new 
comments to all opinions issued in 2006 and 
later; one new opinion issued and twenty-
six opinions that were revised by the Legal 
Ethics Committee in 2015;  and nine opinions 
that were revised by the LEC in 2016. 

The 2017 Supplement includes: Two new 
opinions issued and two opinions that were 
revised by the Legal Ethics Committee in 2016 
and 2017; updated tables, revised and updated 
subject index, and updated opinions citator; 
and the most recent version of the Oregon Rules 
of Professional Conduct dated January 1, 2017.

 2016 Revision w/2017 Supplement  
[470.16K] $210

 2017 Supplement ONLY [475.17S] $30

Oregon Rules of  
Professional Conduct  
Annotated 
This new offering from the Oregon State 
Bar Legal Publications Department is a 
companion to the Oregon Formal Ethics 
Opinions, and includes: Summaries of all 
cases involving violation of Oregon RPCs 
and corresponding DRs (where applicable); 
sanctions imposed in each case indicated in 
parentheses for quick reference; and cross-
references to discussions of the Oregon RPCs 
in The Ethical Oregon Lawyer, 2015 Revision. 

The 2017 Supplement includes: Full text 
of all Oregon RPCs that have been revised 
since release of the 2016 Edition; summaries 
of all 2016 Disciplinary Board Reporter cases 
and new Oregon Formal Ethics Opinions; 
sanctions imposed in each case indicated 
in parentheses for quick reference; and 
a new table of cases that includes rule 
violations and imposed sanctions, plus a 
DR-to-Oregon RPC conversion table.

 2016 Edition w/2017 Supplement  
[476.16K] $210

 2017 Supplement ONLY [476.17S] $66

Family & Juvenile Law

 
Family Law 
Represent your clients with confidence 
with this complete Family Law, 2013 
Revision! Family Law is the essential book 
for Oregon lawyers who deal with any 
aspect of family law practice. This three-
volume revision includes 2012 Legislation 
and covers the basics – interspersed with 
practice tips, caveats, and queries--on 
spousal support, child support, child custody 
and parenting time, property division, 
family law procedures, and much more.

 2013 3 vols. [485.13K] $398

Juvenile Law: Dependency
Juvenile Law: Dependency

Represent your clients—both juveniles and 
parents—effectively with Juvenile Law: 
Dependency. Written by public defenders, 
state attorneys, private practitioners, and 
judges, Juvenile Law deals with issues 
relevant to dependency cases, child abuse 
reporting, hearings and motions, and adoption 
proceedings. It offers a thorough examination 
of the Juvenile Code as well as the code’s 
case law interpretations, includes the latest 
legislative developments and cases, and is 
full of practice tips and forms. Order your 
copy today and have the creative solutions 
your clients need at your fingertips.

 2017 1 vol. [501.17K] $318 

General Practice

Oregon Constitutional Law,  
2013 Edition
Oregon was a pioneer of the movement to 
interpret state constitutions independently 
of the U.S. Constitution. Not only does the 
Oregon Constitution address many of the 
rights protected by the federal Constitution, 
but it also defines many of the powers that 
the federal Constitution reserved for the 
states. Oregon attorneys must be familiar 
with the Oregon Constitution and the 
appellate courts’ interpretations of it. This 
first edition of Oregon Constitutional 
Law is designed for exactly that purpose. 
It covers many of the rights protected by 
Article I, Oregon’s Bill of Rights, as well 
as the initiative and referendum processes, 
financing of state government, taxation, and 
home rule. More importantly, it includes 
practical advice about how to litigate state 
constitutional issues. This book is an essential 
resource for every Oregon practitioner.

 2013 1 vol. [581.13B] $185

Interpreting Oregon Law
Prepare yourself to argue for the proper 
interpretation of a statute, administrative 
rule, or constitutional provision on behalf 
of your client. Edited by Judge Jack Landau, 
an expert in statutory interpretation, 
this publication will guide you through 
the PGE statutory construction analysis 
as recently modified by Gaines so that 
you will be prepared to effectively argue 
your case at trial and on appeal.

 2009 1 vol. softbound  
[496.09B] $82.50 

Veterans, Military Servicemembers, 
and the Law
Rights of Veterans and Military Servicemembers 
is a new resource developed in conjunction 
with the Military and Veterans Law Section. 
It highlights the vast military presence in 
Oregon, highlighting the need for legal 
resources to support our veterans and 
military. It also provides information about 
legal rights and benefits that may alter how 
you practice when your client or opponent 
is a veteran or military servicemember.

 1 vol. softbound [575.17B]  $162
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Environmental Law 

Environmental Law, Vol. 1:  
Regulation and Permitting
Save time and money by beginning your 
research of environmental issues with this 
first of five volumes of our Environmental 
Law series. This resource will help you 
evaluate and understand the current law 
and administrative procedure relating to air 
quality, water quality, and waste handling. 

This volume includes:

• Updated EPA guidance on 
the Clean Water Act

• New DEQ procedures and guidance

•  Updates to the classifications of solid waste

•  Updated treatment and disposal  
standards for hazardous waste

•  Oregon’s state air toxics program

•  And much more….

The 2013 volume replaces and updates 
parts of our Environmental and Natural 
Resources Law publication.

 2013 1 vol. softbound [468.13B] $150 

Estate Planning & 
Administration

Administering Oregon Estates
From initiating a probate proceeding to 
managing and distributing estate assets, 
Administering Oregon Estates will help you 
guide the personal representative through 
the process. Learn all the details involved 
in administering an estate in a smooth and 
timely fashion, including notifying heirs, 
devisees, and other interested persons; 
managing estate assets; dealing with tax 
issues; preparing accountings; distributing 
estate assets; and closing the estate.

 2012 1 vol. [405.12K] $285

Administering Trusts in Oregon
Administering Trusts in Oregon includes 
all you need to know to ensure your clients’ 
peace of mind. With this new edition, 
you will confidently represent your clients 
under the Oregon Uniform Trust Code and 
always be prepared with up-to-date, essential 
information on trust administration. 

 [407.17K] $305.00 

Oregon Probate and Uniform  
Trust Codebook
This small paperback codebook puts the 
essential probate and uniform trust code 
statutes at your fingertips. Serves as a 
companion to Administering Trusts in Oregon, 
but is also a useful stand-alone resource.

 [568.17B] $70.00

Guardianships,  
Conservatorships, and  
Transfers to Minors
The title says it all — Guardianships, 
Conservatorships, and Transfers to Minors 
is used by lawyers and judges as a helpful 
reference guide to Oregon guardianship 
and conservatorship law. First published in 
1993, this sixth edition is a comprehensive 
guide to protective proceedings in Oregon. 
In a convenient and affordable paperback 
format, this book is so versatile that you’ll 
want to keep it on your desk for easy use. 
When you have to respond quickly to a 
guardianship or conservatorship situation, 
this book will prove to be invaluable.

 [492.18B] $165.00

Ethics 

The Ethical Oregon  
Lawyer
Ethics is a piece of the puzzle for every legal 
practice and every case you handle.  No 
matter what your practice area, you need to 
follow the disciplinary rules—for yourself 
and for your clients.  But you often have 
questions about how to do that. The Ethical 
Oregon Lawyer is the best resource to help 
you fill in all the pieces of the puzzle and to 
answer these ethics questions and more:

• How are attorney fees governed?

• What constitutes competent representation?

•  What limitations do lawyers face 
when advertising their services?

•  What rights does an accused lawyer 
have in a disciplinary hearing?

•  How do the Oregon RPCs affect a 
lawyer’s duty of confidentiality?

•  In which circumstances may a lawyer 
ethically withdraw from a case?

• And many more…

 2015 1 vol. [470.15K]  $275
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Oregon Formal Ethics  
Opinions 
The new edition of the Oregon Formal Ethics 
Opinions replaces the 2005 revision and all 
supplements. It includes: Revised comments 
to all 2005 opinions with updated cross-
references to The Ethical Oregon Lawyer, 
2015 Revision, and other resources; new 
comments to all opinions issued in 2006 and 
later; one new opinion issued and twenty-
six opinions that were revised by the Legal 
Ethics Committee in 2015;  and nine opinions 
that were revised by the LEC in 2016. 

The 2017 Supplement includes: Two new 
opinions issued and two opinions that were 
revised by the Legal Ethics Committee in 2016 
and 2017; updated tables, revised and updated 
subject index, and updated opinions citator; 
and the most recent version of the Oregon Rules 
of Professional Conduct dated January 1, 2017.

 2016 Revision w/2017 Supplement  
[470.16K] $210

 2017 Supplement ONLY [475.17S] $30

Oregon Rules of  
Professional Conduct  
Annotated 
This new offering from the Oregon State 
Bar Legal Publications Department is a 
companion to the Oregon Formal Ethics 
Opinions, and includes: Summaries of all 
cases involving violation of Oregon RPCs 
and corresponding DRs (where applicable); 
sanctions imposed in each case indicated in 
parentheses for quick reference; and cross-
references to discussions of the Oregon RPCs 
in The Ethical Oregon Lawyer, 2015 Revision. 

The 2017 Supplement includes: Full text 
of all Oregon RPCs that have been revised 
since release of the 2016 Edition; summaries 
of all 2016 Disciplinary Board Reporter cases 
and new Oregon Formal Ethics Opinions; 
sanctions imposed in each case indicated 
in parentheses for quick reference; and 
a new table of cases that includes rule 
violations and imposed sanctions, plus a 
DR-to-Oregon RPC conversion table.

 2016 Edition w/2017 Supplement  
[476.16K] $210

 2017 Supplement ONLY [476.17S] $66

Family & Juvenile Law

 
Family Law 
Represent your clients with confidence 
with this complete Family Law, 2013 
Revision! Family Law is the essential book 
for Oregon lawyers who deal with any 
aspect of family law practice. This three-
volume revision includes 2012 Legislation 
and covers the basics – interspersed with 
practice tips, caveats, and queries--on 
spousal support, child support, child custody 
and parenting time, property division, 
family law procedures, and much more.

 2013 3 vols. [485.13K] $398

Juvenile Law: Dependency
Juvenile Law: Dependency

Represent your clients—both juveniles and 
parents—effectively with Juvenile Law: 
Dependency. Written by public defenders, 
state attorneys, private practitioners, and 
judges, Juvenile Law deals with issues 
relevant to dependency cases, child abuse 
reporting, hearings and motions, and adoption 
proceedings. It offers a thorough examination 
of the Juvenile Code as well as the code’s 
case law interpretations, includes the latest 
legislative developments and cases, and is 
full of practice tips and forms. Order your 
copy today and have the creative solutions 
your clients need at your fingertips.

 2017 1 vol. [501.17K] $318 

General Practice

Oregon Constitutional Law,  
2013 Edition
Oregon was a pioneer of the movement to 
interpret state constitutions independently 
of the U.S. Constitution. Not only does the 
Oregon Constitution address many of the 
rights protected by the federal Constitution, 
but it also defines many of the powers that 
the federal Constitution reserved for the 
states. Oregon attorneys must be familiar 
with the Oregon Constitution and the 
appellate courts’ interpretations of it. This 
first edition of Oregon Constitutional 
Law is designed for exactly that purpose. 
It covers many of the rights protected by 
Article I, Oregon’s Bill of Rights, as well 
as the initiative and referendum processes, 
financing of state government, taxation, and 
home rule. More importantly, it includes 
practical advice about how to litigate state 
constitutional issues. This book is an essential 
resource for every Oregon practitioner.

 2013 1 vol. [581.13B] $185

Interpreting Oregon Law
Prepare yourself to argue for the proper 
interpretation of a statute, administrative 
rule, or constitutional provision on behalf 
of your client. Edited by Judge Jack Landau, 
an expert in statutory interpretation, 
this publication will guide you through 
the PGE statutory construction analysis 
as recently modified by Gaines so that 
you will be prepared to effectively argue 
your case at trial and on appeal.

 2009 1 vol. softbound  
[496.09B] $82.50 

Veterans, Military Servicemembers, 
and the Law
Rights of Veterans and Military Servicemembers 
is a new resource developed in conjunction 
with the Military and Veterans Law Section. 
It highlights the vast military presence in 
Oregon, highlighting the need for legal 
resources to support our veterans and 
military. It also provides information about 
legal rights and benefits that may alter how 
you practice when your client or opponent 
is a veteran or military servicemember.

 1 vol. softbound [575.17B]  $162
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Joint Oregon & Washington  
Cannabis Codebook 
Now that medical and recreational cannabis 
are legal in Oregon and Washington, the 
legislature and agencies in both states have 
been scrambling to create statutes and rules 
to address this rapidly evolving area of 
law. Get the Joint Oregon & Washington 
Cannabis Codebook and have the statutes 
and related administrative rules in this 
growing area of law at your fingertips.

 2016 2 Vols. [499.16B] $198

Rights of Foreign Nationals
This handy desk reference addresses issues 
affecting foreign nationals living in Oregon 
by addressing relevant statutes, rules, and 
cases on matters such as domestic relations, 
employment, personal injuries, criminal 
offenses, business law, and public benefits. 
Highlights include: how proper service is 
executed on parties living outside the United 
States, which Oregon crimes are considered 
aggravated felonies that would render a client 
deportable, how foreign nationals are protected 
under federal and Oregon housing laws, the 
types of public benefits that are available to 
noncitizens, how a client’s immigration status 
affects his or her right to relief under U.S. 
employment laws, how Oregon’s new DMV 
requirements affect noncitizens trying to obtain 
a driver license or ID card, and much more.

 2010 1 vol. [549.10B] $97

Insurance Law

Insurance Law: The Basics 
This Basics edition combines, updates, and 
condenses the most-used chapters in our 
previous edition of Insurance, providing you 
with the latest case law and statutes. It also 
explains the fundamental issues in insurance 
cases, including interpreting policy language, 
overlapping insurance, and actions against 
insurers. Highlights include: general principles 
for interpreting an insurance policy and how 
those rules apply; how an insurance contract 
is formed and how it is breached, rescinded, or 
otherwise terminated; what an insured can do 
when the insurance company fails to perform 
its duties; covers breach of the duty to defend, 
to settle, and to indemnify; and much more.

 2011 1 vol. [497.11K] $162

Labor &  
Employment Law

Labor and Employment  
Law: Private Sector
A concise and informative guide to state 
and federal law governing the duties of 
employers and the rights of employees, this 
title offers a balanced perspective from both 
the employer’s and employee’s point of view. 
The 2011 revision includes two new chapters: 
one on enforcement of wage and hour laws, 
and one on the Worker Adjustment and 
Retraining Notification (WARN) Act, 
as well as completely revised and updated 
chapters. Topics include: analysis of the 
2010 Oregon law that created employment 
protections for uniformed servicemembers in 
both the private and public sectors; updates 
to Oregon’s employment discrimination 
statute; a review of the expanded employment 
and leave protections for families of 
servicemembers under the federal Family 
and Medical Leave Act; and much more.

 2011 2 vols. [505.11K] $253

Labor and Employment  
Law: Public Sector
This completely revised edition illustrates the 
current state of the law regarding public sector 
labor matters and selected aspects of public 
employment. Highlights include: a new chapter 
on military leave, detailed legislative history 
of the Public Employee Collective Bargaining 
Act, and a new section analyzing disclosure 
of information or records regarding law 
enforcement and public safety employees. This 
book conveniently compiles the rules and laws 
governing Oregon’s public sector employees 
and employers in two handy volumes.

 2011 2 vols. [510.11K] $235

Law Practice  
Management

Oregon Attorney Fee  
Codebook and Oregon  
Attorney Fee Compilation,  
2014 Editions
The two volume Oregon Attorney Fee Codebook 
and Oregon Attorney Fee Compilation are a must 
have for every Oregon Attorney. The statutes 
and rules included in the Codebook will 
address when attorney fees are recoverable 
as an element of damages, when government 
entities are authorized to incur them, and 
what procedures must be followed when they 
at at stake in a legal matter. The Compilation 
will include excerpts addressing attorney 
fees from these OSB Legal Publications: 
Appeal and Review: Beyond the Basics (2014), 
Consumer Law in Oregon (2013), Family 
Law (2013), Criminal Law (2013), Oregon 
Constitutional Law (2013), Environmental Law 
vol. 1: Regulation and Permitting (2013), Torts 
(2012), Oregon Civil Pleading and Practice (2012), 
Administering Oregon Estates (2012), Labor 
and Employment: Private Sector (2011), and 
Labor and Employment: Public Sector (2011).

 2014 2 vols. [584.14K] $126
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Real Property 

Land Use
Now completely revised, Land Use explains 
how the statewide planning goals and land 
use regulations may restrict your clients’ uses 
of their property, how to work with local 
governments, and what to do if your client’s 
case leads to litigation. Topics include: in-
depth analysis of Ballot Measures 37 and 
49; RLUIPA and FHA’s effect on land use 
planning in Oregon; discussion of proposed 
2010 amendments to LUBA rules of procedure; 
constitutional issues in annexations; review 
of tax incentives, exemptions, and credits 
related to land use; and citizen involvement 
in the land use planning process.

 2010 2 vols. with [515.10K] $438

Oregon Real Estate Deskbook 
2015 Edition 
This complete reorganization of the five 
current real estate series books, combining 
chapters that covered the same topics from 
different angles. In addition, the Oregon Real 
Estate Deskbook includes updated chapters from 
Foreclosing Security Interests and eleven new 
chapters. A must for all real estate attorneys.

The new five-volume book can be purchased 
as a complete set or as individual volumes. 
The comprehensive tables and index, included 
with the complete set, can be included with 
the purchase of any one individual volume.

The Oregon Real Estate Codebook, which 
contains the primary Oregon Revised 
Statutes related to real estate, is also 
available as an add-on to the Oregon Real 
Estate Deskbook and can be inserted into 
the same binders as the tables and index.

Oregon Real Estate Deskbook – 

 Complete set, including Vols. 1–5 and 
Tables and Index [590.15K] $1,633 

 Volume 1 [591.15KT] $354
 Volume 2 [592.15K] $330
 Volume 3 [593.15K] $330
  Volume 4 [594.15K] $306
 Volume 5 [595.15K] $330

Federal Civil Litigation in Oregon
Specifically designed for attorneys practicing in 
the federal district court in Oregon, this book 
includes detailed discussions of the Federal 
Rules of Civil Procedure in conjunction 
with the local rules for Oregon and relevant 
case law. Highlights include: new chapters 
on preservation, discovery, and presentation 
of electronic evidence, and e-filing, FRCP 
amendments taking effect in December 2009, 
effect of the Class Action Fairness Act of 
2005 on federal jurisdiction over class actions, 
and discussion of recent Ninth Circuit cases 
on general and specific jurisdiction. This 
revision also includes over 2,500 cases.

 2009 2 vols. [487.09K] $114

Torts 

Torts
Completely revised, the Torts 2-volume set will 
help you plead—or defend—your case, from 
black-letter law and case citations to analysis 
and commentary from Oregon’s foremost 
tort law experts. Topics include: intentional 
torts, sexual misconduct, defamation and 
invasion of privacy, negligence, malpractice, 
products liability, toxic torts, liquor liability, 
commercial torts, wrongful death, claims 
against governmental bodies, statutory torts, 
statutes of limitations and repose, vicarious 
liability, joint tortfeasors, and indemnity and 
contribution. Will include 2012 legislation.

 2012 2 vols. [550.12K] $339

Trial Practice and  
Litigation

Damages
2016 Revision

From compensatory damages to punitive 
damages to nonmonetary remedies, the 
award of damages is what brings your 
client to the civil courtroom. Damages is 
you essential resource to determine the 
types of damages awards and remedies 
that may be available to your clients.

Visit our online bookstore at http://www.
osbar.org/store/pub/pubcat.asp for a complete 
list of books available for purchase and 
books currently available to preorder. 

 2016 2 vols.  [465.16K] $396
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Joint Oregon & Washington  
Cannabis Codebook 
Now that medical and recreational cannabis 
are legal in Oregon and Washington, the 
legislature and agencies in both states have 
been scrambling to create statutes and rules 
to address this rapidly evolving area of 
law. Get the Joint Oregon & Washington 
Cannabis Codebook and have the statutes 
and related administrative rules in this 
growing area of law at your fingertips.

 2016 2 Vols. [499.16B] $198

Rights of Foreign Nationals
This handy desk reference addresses issues 
affecting foreign nationals living in Oregon 
by addressing relevant statutes, rules, and 
cases on matters such as domestic relations, 
employment, personal injuries, criminal 
offenses, business law, and public benefits. 
Highlights include: how proper service is 
executed on parties living outside the United 
States, which Oregon crimes are considered 
aggravated felonies that would render a client 
deportable, how foreign nationals are protected 
under federal and Oregon housing laws, the 
types of public benefits that are available to 
noncitizens, how a client’s immigration status 
affects his or her right to relief under U.S. 
employment laws, how Oregon’s new DMV 
requirements affect noncitizens trying to obtain 
a driver license or ID card, and much more.

 2010 1 vol. [549.10B] $97

Insurance Law

Insurance Law: The Basics 
This Basics edition combines, updates, and 
condenses the most-used chapters in our 
previous edition of Insurance, providing you 
with the latest case law and statutes. It also 
explains the fundamental issues in insurance 
cases, including interpreting policy language, 
overlapping insurance, and actions against 
insurers. Highlights include: general principles 
for interpreting an insurance policy and how 
those rules apply; how an insurance contract 
is formed and how it is breached, rescinded, or 
otherwise terminated; what an insured can do 
when the insurance company fails to perform 
its duties; covers breach of the duty to defend, 
to settle, and to indemnify; and much more.

 2011 1 vol. [497.11K] $162

Labor &  
Employment Law

Labor and Employment  
Law: Private Sector
A concise and informative guide to state 
and federal law governing the duties of 
employers and the rights of employees, this 
title offers a balanced perspective from both 
the employer’s and employee’s point of view. 
The 2011 revision includes two new chapters: 
one on enforcement of wage and hour laws, 
and one on the Worker Adjustment and 
Retraining Notification (WARN) Act, 
as well as completely revised and updated 
chapters. Topics include: analysis of the 
2010 Oregon law that created employment 
protections for uniformed servicemembers in 
both the private and public sectors; updates 
to Oregon’s employment discrimination 
statute; a review of the expanded employment 
and leave protections for families of 
servicemembers under the federal Family 
and Medical Leave Act; and much more.

 2011 2 vols. [505.11K] $253

Labor and Employment  
Law: Public Sector
This completely revised edition illustrates the 
current state of the law regarding public sector 
labor matters and selected aspects of public 
employment. Highlights include: a new chapter 
on military leave, detailed legislative history 
of the Public Employee Collective Bargaining 
Act, and a new section analyzing disclosure 
of information or records regarding law 
enforcement and public safety employees. This 
book conveniently compiles the rules and laws 
governing Oregon’s public sector employees 
and employers in two handy volumes.

 2011 2 vols. [510.11K] $235

Law Practice  
Management

Oregon Attorney Fee  
Codebook and Oregon  
Attorney Fee Compilation,  
2014 Editions
The two volume Oregon Attorney Fee Codebook 
and Oregon Attorney Fee Compilation are a must 
have for every Oregon Attorney. The statutes 
and rules included in the Codebook will 
address when attorney fees are recoverable 
as an element of damages, when government 
entities are authorized to incur them, and 
what procedures must be followed when they 
at at stake in a legal matter. The Compilation 
will include excerpts addressing attorney 
fees from these OSB Legal Publications: 
Appeal and Review: Beyond the Basics (2014), 
Consumer Law in Oregon (2013), Family 
Law (2013), Criminal Law (2013), Oregon 
Constitutional Law (2013), Environmental Law 
vol. 1: Regulation and Permitting (2013), Torts 
(2012), Oregon Civil Pleading and Practice (2012), 
Administering Oregon Estates (2012), Labor 
and Employment: Private Sector (2011), and 
Labor and Employment: Public Sector (2011).

 2014 2 vols. [584.14K] $126
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Real Property 

Land Use
Now completely revised, Land Use explains 
how the statewide planning goals and land 
use regulations may restrict your clients’ uses 
of their property, how to work with local 
governments, and what to do if your client’s 
case leads to litigation. Topics include: in-
depth analysis of Ballot Measures 37 and 
49; RLUIPA and FHA’s effect on land use 
planning in Oregon; discussion of proposed 
2010 amendments to LUBA rules of procedure; 
constitutional issues in annexations; review 
of tax incentives, exemptions, and credits 
related to land use; and citizen involvement 
in the land use planning process.

 2010 2 vols. with [515.10K] $438

Oregon Real Estate Deskbook 
2015 Edition 
This complete reorganization of the five 
current real estate series books, combining 
chapters that covered the same topics from 
different angles. In addition, the Oregon Real 
Estate Deskbook includes updated chapters from 
Foreclosing Security Interests and eleven new 
chapters. A must for all real estate attorneys.

The new five-volume book can be purchased 
as a complete set or as individual volumes. 
The comprehensive tables and index, included 
with the complete set, can be included with 
the purchase of any one individual volume.

The Oregon Real Estate Codebook, which 
contains the primary Oregon Revised 
Statutes related to real estate, is also 
available as an add-on to the Oregon Real 
Estate Deskbook and can be inserted into 
the same binders as the tables and index.

Oregon Real Estate Deskbook – 

 Complete set, including Vols. 1–5 and 
Tables and Index [590.15K] $1,633 

 Volume 1 [591.15KT] $354
 Volume 2 [592.15K] $330
 Volume 3 [593.15K] $330
  Volume 4 [594.15K] $306
 Volume 5 [595.15K] $330

Federal Civil Litigation in Oregon
Specifically designed for attorneys practicing in 
the federal district court in Oregon, this book 
includes detailed discussions of the Federal 
Rules of Civil Procedure in conjunction 
with the local rules for Oregon and relevant 
case law. Highlights include: new chapters 
on preservation, discovery, and presentation 
of electronic evidence, and e-filing, FRCP 
amendments taking effect in December 2009, 
effect of the Class Action Fairness Act of 
2005 on federal jurisdiction over class actions, 
and discussion of recent Ninth Circuit cases 
on general and specific jurisdiction. This 
revision also includes over 2,500 cases.

 2009 2 vols. [487.09K] $114

Torts 

Torts
Completely revised, the Torts 2-volume set will 
help you plead—or defend—your case, from 
black-letter law and case citations to analysis 
and commentary from Oregon’s foremost 
tort law experts. Topics include: intentional 
torts, sexual misconduct, defamation and 
invasion of privacy, negligence, malpractice, 
products liability, toxic torts, liquor liability, 
commercial torts, wrongful death, claims 
against governmental bodies, statutory torts, 
statutes of limitations and repose, vicarious 
liability, joint tortfeasors, and indemnity and 
contribution. Will include 2012 legislation.

 2012 2 vols. [550.12K] $339

Trial Practice and  
Litigation

Damages
2016 Revision

From compensatory damages to punitive 
damages to nonmonetary remedies, the 
award of damages is what brings your 
client to the civil courtroom. Damages is 
you essential resource to determine the 
types of damages awards and remedies 
that may be available to your clients.

Visit our online bookstore at http://www.
osbar.org/store/pub/pubcat.asp for a complete 
list of books available for purchase and 
books currently available to preorder. 

 2016 2 vols.  [465.16K] $396
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Oregon Civil Litigation Manual
The foundation that you need for effective 
civil trial procedure and practice in Oregon’s 
state courts, the 2004 revision provides the 
critical information you need on numerous 
facets of civil   litigation, from practice tips 
and court rules to case investigation, pleadings 
and parties, summons, discovery, trial motions, 
judgments, attorney fees, and collection of 
judgments. The 2009 supplement includes 
various aspects of the Oregon eCourt program, 
as well as e-filing, analysis of the judgment 
statute updates made during recent legislative 
sessions, postverdict review of punitive 
damages awards, an updated list of Oregon 
attorney fee provisions, and much more.

 2004 2 vols. with 2009 supplement  
[430.04K] $165

Oregon Civil Pleading  
and Practice 
This sixth edition compiles relevant court 
cases on procedural developments and is 
a comprehensive guide to pleading and 
practice in Oregon state courts. It is a must-
have for any attorney who handles civil 
cases. Highlights include: new chapter on 
e-discovery, rules for pleading a claim for 
attorney fees, new material addressing the 
amendments to ORCP 69 governing default, 
types of evidence admissible at summary 
judgment, and a new chapter on expedited 
civil jury trials. This two-volume set covers 
all the basics for your litigation practice, from 
jurisdiction to depositions, to posttrial matters.

 2012 2 vols. [435.12K] $328

Oregon Trial Objections
Provides novice and seasoned litigators alike 
with a handy quick-reference tool, to be ready to 
state the proper objection to any questionable 
evidence at trial and to respond to objections 
raised by opposing counsel. Arranged in 
alphabetical order of objections, each possible 
objection in this new publication provides you 
with: the proper form of objection; the possible 
responses to an objection; an explanation of 
the objection and responses; a cross-reference 
to OREGON EVIDENCE, by Laird C. Kirkpatrick, 
for further research; the full text of the relevant 
Oregon Evidence Rule(s); and space for notes 
related to your current case or new case law.

 2009 1 vol. [521.09B] $76

Uniform Civil and Criminal  
Jury Instructions 
These instructions are used by most  
judges in Oregon courts and by counsel 
throughout the state. Books and forms 
on CD are updated annually.

Civil Volume
The Uniform Civil Jury Instructions 
Committee completed their review of the 
landlord-tenant instructions with updates 
to an instruction last updated in 2011 and 
the addition of a new instruction addressing 
landlord retaliation. The committee 
continued reviewing instructions in other 
areas that were last reviewed in 2005 as well 
as updating instructions last reviewed in 2007. 
Included in this 2017 supplement are nine 
revised instructions, one new instruction, 
and one instruction addressing passenger 
negligence that was withdrawn because it was 
sufficiently addressed in other instructions.

 Civil Jury Instructions: 2005 1 vol.  
w/2006-2017 supplements and forms  
on CD [555.KT] $465

 Civil Jury Instructions: 2017 supplement 
with forms on CD [555.17KS] $52

Criminal Volume
The Uniform Criminal Jury Instructions 
Committee is finishing up its 2017 supplement. 
The updated Users’ Guide contains discussions 
on the issues of jury concurrence, judicial 
admissions, and stipulating to prior convictions. 
The committee drafted a new curative and 
limiting instruction to address matters excluded 
from evidence and matters offered for a 
limited purpose. The committee also added 
new case law to a number of instructions and 
revised the instructions for second-degree 
robbery and unlawful possession of a firearm.

 Criminal Jury Instructions: 2009 2 vols. 
w/2010-2017 supplements and forms  
on CD [565.KT] $488

 Criminal Jury Instructions: 2017  
supplement with forms on  
CD [565.17KS] $52

Workers’ Compensation

 
Workers’ Compensation
This book provides you with the information 
that you need regarding the compensability 
of on-the-job injuries. Highlights include: 
statutory changes taking effect July 
2009, the Oregon Safe Employment Act, 
under which circumstances attorney fees 
are awarded in workers’ compensation 
cases, how a claim is processed, helpful 
tips for conducting an interview with 
an injured worker, and much more.

 2008 2 vols. [570.08K] $81

Log in to the online  
bookstore to receive your 
member discounted price. 
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Shipping & Handling

Orders within the U.S. will be shipped for a $9 shipping and handling fee. Express service and international deliveries are available for an  
additional charge. Call the OSB Service Desk for more information. Allow two weeks for normal delivery.

Return Policy

Returns with receipt (picking list) are accepted within 45 days from the shipping date. Defective products will be replaced. Full refund for books with no visible marks, 
creases, etc., and in salable condition. Please send to OSB, Attention: Returns, 16037 SW Upper Boones Ferry Road, P.O. Box 231935, Tigard, Oregon 97281-1935. Questions? 
Call 503-431-6413 or 800-452-8260, ext. 413.
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Knockout Burnout!
By Sheila Blackford | May.09.11 | 

Does your old friend adrenalin no longer give you the burst of energy and focus you need? Is it not only 
that you aren’t motivated, but that you don’t care that you’re not motivated? Do you feel apathy and 
inertia oozing into every cell? Burnout is a state of emotional, mental and physical exhaustion brought on 
by unrelenting stress, which we know is frequently brought on by overwork.

Unfortunately, workaholism as a lifestyle is often encouraged in the practice of law. For one thing, it 
ensures that billables are up, up, up! And everyone is happy as long as the workaholic remains functional. 
But a workaholic can’t remain functional for long. It is difficult to maintain emotional bonds, adequate 
self-care, recreational pursuits or the spiritual practices that cultivate hope. And it is the hopelessness that 
sets in with the stress that seems to really tanks a person suffering burnout.

Burnout may sound a bit like depression, and often it is. The unholy trinity of workaholism, burnout and 
depression fuel each other. When a lawyer goes down into that dark abyss, it is dangerous both to the 
lawyer and to the client, because clients don’t get taken care of by unreliable lawyers.

I’m personally interested in burnout, having experienced it once myself in another profession. I offer 
empathy and advice to you legal warriors on how to stave off burnout, keep your perspective, nourish 
your creativity and maintain a healthy work-life balance.

You Don’t Have to be a Victim of Burnout: Two Perspectives

Let your temperament dictate how you recharge. You may be familiar with the Myers-Briggs Type 
Indicator (MBTI). How you need to deal with work-life balance may be influenced by your temperament. 
Katharine Cook Briggs and Isabel Briggs Myers describe it as your preferred way of relating to the world: 
Extraversion or Introversion. In simple terms, the extravert’s energy is directed actively outward toward 
people and events, and the introvert’s is directed reflectively inward toward concepts and ideas.

So, if you are an extravert, remember that you draw energy from action. A state of inaction saps your 
motivation. Take periodic breaks to do something physical, especially if you’re suffering “brain fever” 
from thinking too much. If you are an introvert, remember that you burn energy through action. To 
rebuild, you need quiet time alone and away from fast action. A sanity break in the garden, or time spent 
in meditation, can make a world of difference when you’re feeling scattered and dissipated.

I spoke with two lawyers who represent both temperaments, to learn their strategies for handling burnout.

Supplement 6-1



An Extrovert’s Recipe for Battling Burnout

“I run every morning at 5:30 a.m. because it’s the time I consistently have available that is just for me,” 
says one lawyer, who is a competent insurance defense attorney and mother of a grade school child. “I 
stay late at the office on Thursdays and attend a kick boxing class that runs until 9 p.m. I find that the 
combination of people and energy, plus a weekly night-off from mother duties, is a good release valve for 
pressures that builds up during my week. Fridays, I head to our favorite restaurant to meet up with my 
husband and son. We like coming together to celebrate and share our week. And the boisterous 
atmosphere of the pizza parlor is the perfect setting for a meal with our high-energy son.

“My husband is not an attorney but he has a demanding job, nonetheless. We work at our relationship so 
that no matter how busy our work gets, we have daily routines so we don’t get out of touch, like preparing 
the next day’s lunches together. We make an effort to schedule dinner and cards, or lunch and racket ball, 
with friends semi-monthly. As a family, we take a week-long ski vacation in winter, and in the summer 
we take another week for camping, canoeing and hiking. My husband and I take a three-day weekend 
alone together every other month to keep our romance alive.

“I put 180 percent into my work to keep myself on a partnership track, which is an important goal. I see 
myself as a professional woman, but that isn’t the sum total of who I am. My life is stressful and 
challenging. What works for me is scheduling lots of physical activities, and frequent opportunities for 
interacting with family and friends. In addition, I try to do one thing for myself every day even if it is only 
for 30 minutes.”

An Introvert’s Recipe for Battling Burnout

“I used to be in a big law firm. They were happy with me, but I felt like a fraud there,” says another 
lawyer, who recently transitioned to solo practice doing appellate work. “In the beginning it was
important to me to practice in a big firm, because I wanted to be a role model as a gay corporate attorney. 
I gave up putting that pressure on myself. I found that just taking the subway downtown every day to 
work got me a bit crazy. I appreciated the time I spent alone researching and writing. So, one day I just 
woke up and said, ‘What the hell am I doing on this treadmill?’

“I’ve had to downsize to a more modest condo, but there is a park with gardens and a lake that I can see 
from my balcony, and I drink my coffee out there and meditate every morning.”

As for coping, “I’ve taken mental health days since I was in grade school. I belong to an online book club 
with people I have stayed friends with since college. Every year, we get together with our respective 
families at cabins on a lake in Maine for two weeks of relaxing and hanging around the fire. For two 
weeks I live in sandals, shorts and sweat shirts. Glorious! This concentrated time together, with nothing 
scheduled and no expectations, keeps me fueled the rest of the year.

“I am usually pretty busy with work, practicing my music, doing yoga and taking care of all the details of 
maintaining my home with my partner, who is also an attorney. We went through a crisis where we could 
have chosen to split up if we didn’t truly enjoy sharing our lives. I think our relationship has gotten 
stronger because we made a conscious decision to live a life committed to our values. We take mini-
vacations together monthly and stay connected with the things that brought us together in the first place.”



Stressbusters: 10 Helpful Do’s and Don’ts

1. Don’t go it alone. If you are feeling a lot of stress, talk to people who know exactly what you are 
going through. Contact your state bar’s Lawyer Assistance Program. The ABA Commission on 
Lawyers Assistance Programs (CoLAP) can put you in touch with your local program. If working 
more is how you cope, Workaholics Anonymous is a 12-step program that provides support to 
people who have a desire to stop working compulsively.

2. Get free advice on managing your work. If you are feeling overwhelmed at work, chances are 
there is a helpful practice management tip that can help you get control of the myriad details that 
bedevil you. Call your practice management advisor. Just do it. The State and Local Bar Outreach 
Committee of the ABA Law Practice Management Section offers a directory of Practice 
Management Advisors throughout North America.

3. Use stress management tools. MindTools offers tons of stress management resources that help 
you figure out on-the-job stress and how to combat it. Start with this helpful article on Avoiding 
Burnout.

4. Learn relaxation techniques. Learn to meditate and begin a daily practice, for example. If you 
want to jump in, check out the online course from the Meditation Society of Australia, investigate 
the Center for Contemplative Mind in Society—The Law Program. Or, look into a good book on 
the subject like Jon Kabat-Zinn’s Full Catastrophe Living.

5. Get acquainted with yourself. Take the Myers- Briggs Type Indicator assessment to understand 
your temperament (and hot buttons). Lawyer Assistance Programs can recommend someone who 
is certified to administer this tool in conjunction with career counseling.

6. Laugh often. Collect jokes, cartoons, silly videos of skateboarding bulldogs, talking twin babies
or a dog wins playing Simon Says in a humor folder on your desktop for those days when you 
need a quick laugh.

7. Take a fitness break. “If you build time into your day to, say, run at noon, then you have an 
automatic stress break,” says Thoughtful Law blogger David J. Bilinsky, a practice management 
advisor for the Law Society of British Columbia. “You improve your fitness, get out with a 
different crowd—or have time alone, and clear your mind,” he says. “Your work improves 
because you come back to your desk with a clear head, a fresh outlook, infused with oxygen and 
ready to go. Your stress goes down and your attitude improves because of the relief from the 
pressure.” If you don’t exercise regularly, aim to commit to exercise at a moderate or vigorous 
level for 10 minutes at a time (and consult your doctor). See the Physical Activity Guidelines for 
Adults from the Centers for Disease Control and Prevention.

8. Know when clients’ troubles have become your own. If you deal with clients in great turmoil 
and distress, learn to recognize if you are suffering from “compassion fatigue” or “Secondary 
Traumatic Stress” by reading “Secondary Trauma and Burnout in Attorneys: Effects of Work 
with Clients Who are Victims of Domestic Violence and Abuse” and get help.

9. Don’t think of massage as a luxury. You know massage feels good, but do you know it’s good 
for you as well? See the types of massage on the Mayo Clinic website. Your doctor may prescribe 
massage to help you with stress and this Rx for stress can be paid with your Flexible Spending 
Account.

10. Set boundaries. Laura A. Calloway, Director of the Alabama State Bar’s Practice Management 
Assistance Program, says her favorite stress management technique is to set firm boundaries on 
work. “If you regularly plan non-work activities this can help you in two ways,” says Laura, who 
blogs at The Last Word. “First, you have something to look forward to and a reason to get your 

http://www.americanbar.org/groups/lawyer_assistance.html
http://www.americanbar.org/groups/lawyer_assistance.html
http://www.workaholics-anonymous.org/page.php?page=home
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http://www.mindtools.com/stress/Brn/AvoidBurnout.htm
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http://www.contemplativemind.org/programs/law/index.html
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http://www.americanbar.org/groups/lawyer_assistance.html
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work done by a certain time (work does expand to fit the time available). Second, you get the 
release and relief of doing something you enjoy with people you enjoy, which is, after all, the 
reason we work in the first place.”

Finally, if you think you might be headed for burnout, or want to make certain you never do, take it 
seriously. Read The Burnout Pandemic: Accommodating Workaholism in the Practice of Law by Steven 
M. Angel, written for the Oklahoma Bar Association’s Bar Journal. It’s the powerful story behind one 
lawyer’s burnout.

Above all, take it easy on yourself.

Sheila M. Blackford is an attorney and Practice Management Advisor for the Oregon State Bar Professional Liability Fund. She 
received her J.D. with Tax Law Concentration from McGeorge School of Law. Sheila has been a member of the Oregon State 
Bar since 2000, and is a Council member of the American Bar Association Law Practice Management Section, and member of 
the Law Practice Magazine Editorial Board. She writes the Just Oregon Lawyers Blog.
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Managing Your Practice
Avoiding Bad News:
Risk management in law firm marketing
By Mark J. Fucile

Since the U.S. Supreme Court opened the door to lawyer advertising in 1977 with its decision in Bates v. State Bar of Arizona, 433
US 350, 97 S Ct 1817, 53 L Ed2d 810 (1977), marketing has become a necessary element of business plans for law firms big and
small. With the advent of the internet, it has also become common place for law firms big and small to market via the web. The
imperatives brought  by the business environment  and the marketing  efficiencies brought  by the web have also combined to
present new challenges for law firm risk management. Although some remain tethered to traditional regulatory concerns (in terms
of bar discipline), several new ones focus instead on the potential civil  liability. We’ll look at three: one a new variant of an old
regulatory concern; one a new rule that has particular application to law firm websites; and one a new application of what was
always good advice. With each, we’ll examine both the risks and strategies to reduce them.

New Variations on Regulatory Themes
Along with the right to market and the need to market, law firms today are increasingly presented with the opportunity to market
across state lines. This ability weaves together two increasing trends, one regulatory and one technological. On the regulatory
side, lawyers today often practice in more than one jurisdiction. Large firms and even many mid-size firms in the Northwest, for
example, often have offices in  Oregon, Washington and beyond. With the expansion of reciprocal  admission over the last 10
years,  it  is  also  common  now for  many  small  and  sole  practitioners  to  practice  routinely  in  more than  one state.  On  the
technological side, websites allow us to project ourselves into more than one market with ease.

Because the law firm marketing  regulations in  all  states have been influenced heavily by the evolving  First  Amendment  law
coming  from the Supreme Court  and  the corresponding  attempts to keep  regulatory pace by the American  Bar  Association
through its Model  Rules of Professional  Conduct, there is now a high degree of commonality in  the law firm marketing rules
across the country. But, "commonality" does not equal "uniformity."

To take three very common examples from here in the Northwest:

Oregon under its RPC 7.1(a)(4) allows lawyers to market themselves as specialists (as long as that is true), but Washington under
its RPC 7.4 generally does not.

Oregon under its RPC 7.2(c) allows lawyers to participate in "for profit" lawyer referral services that are becoming increasingly
common on the internet, but Washington under its RPC 7.2(b)(2) does not (limiting participation to non-profits).
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Oregon under its RPC 1.5(d) allows a fee-split with a referring lawyer without regard to the work the referring lawyer puts into the
case, but Washington under its RPC 1.5(e) limits fee split payments in this situation to those in proportion to the services the
referring lawyer provides on the case or otherwise requires the referring lawyer to assume joint responsibility for the case.

All of the states in the Northwest recently adopted similar choice-of-law rules for assessing which state’s professional rules apply
to multistate conduct. Under the versions of RPC 8.5(b) in Oregon, Washington and Idaho, the regulations that apply are either
those applicable to the court involved (if the matter is in litigation) or where the conduct or its predominant effect occurred. The
choice-of-law rules, however, envision more traditional "static" conduct than the very fluid nature of law firm marketing across state
lines. Moreover, for both large firms with in-house marketing departments or small firms using outside marketing consultants or
web designers, lawyers should not expect that their marketeering personnel are necessarily going to know the nuances of the
Rules of Professional Conduct for either advertising generally or the regulatory choice-of-law rules. At the same time, the versions
of RPC 5.3 in all three Northwest states put the burden of knowing and applying the rules on the supervising lawyers rather than
directly on in-house or outside consultants.

Lawyers marketing across state lines need to be aware of the marketing rules in each jurisdiction in which they practice. In some
instances involving marketing that flows uniformly across boundaries such as law firm websites, they will need to apply a blanket
rule based on  the most  restrictive jurisdiction  in  which  they practice.  For example,  lawyers who practice and market  in  both
Oregon and Washington should not refer to themselves on their websites as "specialists" in violation of the Washington rule but,
rather, can describe themselves in both states as "experienced in" (or the like) to achieve the same practical end. By contrast,
where marketing activities are targeted to a particular jurisdiction, then the law of that state should apply.  For example, if  an
Oregon-based  lawyer  licensed  in  Washington  received  a referral  from a Washington  lawyer  for  a case to be litigated  in  a
Washington court, then Washington’s fee-split rule should apply under either state’s version of the choice-of-law rule.

Recruiting Clients Via the Web
Among the new regulations with particular import to law firm marketing that came to us when the Rules of Professional Conduct
replaced the Disciplinary Rules in 2005 was RPC 1.18 on duties owed to prospective clients. Although the Oregon Supreme Court
touched on these duties in In re Spencer, 335 Or 71, 58 P3d 228 (2002), RPC 1.18 outlines the duties very specifically:

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter is a
prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or
reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in
the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly
harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under this
paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation on such a
matter, except as provided in paragraph (d).

(d) Representation is permissible if both the affected client and the prospective client have given informed consent, confirmed in
writing, or:

(1) the disqualified lawyer is timely screened from any participation in the matter; and

(2) written notice is promptly given to the prospective client.

Although issues relating to prospective clients certainly arose when telephones were the primary technological vehicle for first
contact, "interactive" websites that allow two-way communication between prospective clients and lawyers can sharpen the risks
significantly.

Simply listing a lawyer’s contact information on a law firm website should neither create an attorney-client relationship nor trigger
the duties under RPC 1.18 if a person contacts a lawyer unilaterally through, for example, an unsolicited e-mail. Oregon under In
re Weidner, 310 Or 757, 801 P2d 828 (1990), requires "two way" communication as a predicate to the former, and Comment 2 to
ABA Model  Rule  1.18,  from which  our  rule  was  drawn,  makes  the point  on  the later  that  "(a)  person  who communicates
information  unilaterally to a lawyer,  without  any reasonable expectation  that  the lawyer is willing  to discuss the possibility of
forming a client-lawyer relationship, is not a "prospective client(.)"

Many law firm websites, however, allow prospective clients to interact with the firm’s lawyers directly through two-way e-mail or
through questionnaires describing their legal problems. Without warnings to prospective clients that such communications do not
create an attorney-client relationship and that they should not forward information they regard as confidential until the firm can run
a conflict check and determine that further communications can take place, law firms at minimum risk unintentionally triggering
duties to prospective clients.

The practical  importance of both kinds of disclaimers was illustrated in  Barton v. U.S. District Court for the Central  District of
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California, 410 F3d 1104 (9th Cir 2005). In Barton, a plaintiffs’ personal injury firm invited prospective clients to complete an online
questionnaire about a prescription drug involved in litigation the firm was handling. The questionnaire included a disclaimer that
no attorney-client relationship was formed by completing the questionnaire but did not include a disclaimer on confidentiality. The
9th  Circuit  held  that  absent  a clear disclaimer,  the firm would  still  have a duty of  confidentiality to those who submitted the
questionnaires. Although decided under California law, the rationale the 9th Circuit used in Barton was very close to the duties
now recognized under Oregon RPC 1.18.

Once created, the duties to prospective clients now recognized by RPC 1.18 may disqualify firms from opposing those prospective
clients in the matters involved even if the prospective clients do not become firm clients. Further, because the Oregon Supreme
Court cast the duty of loyalty under the conflict rules in fiduciary terms in Kidney Association of Oregon v. Ferguson, 315 Or 135,
843 P2d 442 (1992), violation of even the limited duty of loyalty contained in RPC 1.18 raises at least the specter of potential
breach of fiduciary duty claims.

Old Medicine with New Relevance
Whether increased lawyer advertising helped create today’s competitive business environment or is simply a reflection of that
environment, marketing has become a practical necessity for most lawyers in private practice today. With that practical necessity
can come the subtle pressure, at firms big and small, to take on work that is at the conflict margins. The Oregon Supreme Court
reminded us recently in In re Knappenberger, 338 Or 341, 108 P2d 1161 (2005), that we need to have conflict systems and we
need to use them. That "old medicine" is perhaps even more relevant in today’s kinetic business climate. The results of no or
poorly  run  conflict  checks (or  no waivers  when  there are conflicts  that  are otherwise waiveable)  can  range from regulatory
discipline to disqualification to claims for breach of fiduciary duty.

Summing Up
Lawyers today spend much time, money and energy trying to create "good news" in the form of positive marketing of themselves
and their firms. A little time also spent on the risk management side of law firm marketing can reduce the chance that those efforts
will create more "bad news" than "good."

Endnote

1. For a recent discussion of paying directory listing and referral fees in the Internet context, see OSB Formal Ethics Op.
2007-180.

ABOUT THE AUTHOR
Mark J. Fucile of Fucile & Reising handles professional responsibility, regulatory and attorney-client privilege matters and law firm
related litigation for lawyers, law firms and legal departments throughout the Northwest. He is a past member of the OSB s Legal
Ethics Committee, past chair of the Washington State Bar Rules of Professional Conduct Committee, member of the Idaho State
Bar  Professionalism &  Ethics  Section  and co-editor  of  the  OSB s  Ethical  Oregon Lawyer  and the  WSBA s  Legal  Ethics
Deskbook. He can be reached at (503) 224-4895 or Mark@frllp.com.
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 28Legal Ethics—Best Practices: Supplements

AMERICAN BAR ASSOCIATION  
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 

Formal Opinion 10-457             August 5, 2010 
Lawyer Websites

Websites have become a common means by which lawyers communicate with the public.  Lawyers must not include 
misleading information on websites, must be mindful of the expectations created by the website, and must carefully 
manage inquiries invited through the website.  Websites that invite inquiries may create a prospective client-lawyer 
relationship under Rule 1.18.  Lawyers who respond to website-initiated inquiries about legal services should 
consider the possibility that Rule 1.18 may apply.1

I. Introduction 

 Many lawyers and law firms have established websites as a means of communicating with the public.  A 
lawyer website can provide to anyone with Internet access a wide array of information about the law, legal 
institutions, and the value of legal services.  Websites also offer lawyers a twenty-four hour marketing tool by 
calling attention to the particular qualifications of a lawyer or a law firm, explaining the scope of the legal services 
they provide and describing their clientele, and adding an electronic link to contact an individual lawyer.    
 The obvious benefit of this information can diminish or disappear if the website visitor misunderstands or 
is misled by website information and features.  A website visitor might rely on general legal information to answer a 
personal legal question.  Another might assume that a website’s provision of direct electronic contact to a lawyer 
implies that the lawyer agrees to preserve the confidentiality of information disclosed by website visitors.   
 For lawyers, website marketing can give rise to the problem of unanticipated reliance or unexpected 
inquiries or information from website visitors seeking legal advice.  This opinion addresses some of the ethical 
obligations that lawyers should address in considering the content and features of their websites.2

II. Website Content 

A.  Information about Lawyers, their Law Firm, or their Clients 

 Lawyer websites may provide biographical information about lawyers, including educational background, 
experience, area of practice, and contact information (telephone, facsimile and e-mail address).  A website also may 
add information about the law firm, such as its history, experience, and areas of practice, including general 
descriptions about prior engagements.  More specific information about a lawyer or law firm’s former or current 
clients, including clients’ identities, matters handled, or results obtained also might be included.  
 Any of this information constitutes a “communication about the lawyer or the lawyer’s services,” and is 
therefore subject to the requirements of Model Rule 7.13 as well as the prohibitions against false and misleading  
statements in Rules 8.4(c) (generally) and 4.1(a) (when representing clients).  Together, these rules prohibit false, 
fraudulent or misleading statements of law or fact.  Thus, no website communication may be false or misleading, or 
may omit facts such that the resulting statement is materially misleading.  Rules 5.1 and 5.3 extend this obligation to 
managerial lawyers in law firms by obligating them to make reasonable efforts to ensure the firm has in place  
measures giving reasonable assurance that all firm lawyers and nonlawyer assistants will comply with the rules of 
professional conduct.  

                                                          
1 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of Delegates through August 2010. The 
laws, court rules, regulations, rules of professional conduct, and opinions promulgated in individual jurisdictions are controlling. 
2 We do not deal here with website content generated by governmental lawyers or offices or by non-profit law advocacy firms or organizations.
See, e.g., In re Primus, 436 U.S. 412 (1978) (discussing how solicitation of prospective litigants by nonprofit organizations that engage in 
litigation as  form of political expression and political association constitutes expressive and associational conduct entitled to First Amendment 
protection, which government may regulate only narrowly). 
3 See, e.g., Arizona State Bar Op. 97-04 (1997), available at http://www.myazbar.org/Ethics/opinionview.cfm?id=480; California Standing 
Committee on Prof'l Resp. and Conduct Formal Op. 2001-155, 2001 WL 34029609 (2001); Hawaii Sup. Ct. Disc. Bd. Formal Op. 41 (2001), 
available at http://www.odchawaii.com/FORMAL_WRITTEN_OPINIONS.html; South Carolina Bar Eth. Advisory Committee Op. 04-06, 2004 
WL 1520110 *1 (2004); Vermont Advisory Eth. Op. 2000-04, available at
http://www.vtbar.org/Upload%20Files/WebPages/Attorney%20Resources/aeopinions/Advisory%20Ethics%20Opinions/Advertising/advertising.
htm.  Many state and local ethics opinions are published online can be accessed through the ABA Center for Professional Responsibility website 
at http://www.abanet.org/cpr/links.html. 
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measures giving reasonable assurance that all firm lawyers and nonlawyer assistants will comply with the rules of 
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As applied to lawyer websites, these rules allow a lawyer to include accurate information that is not 
misleading about the lawyer and the lawyer’s law firm, including contact information and information about the law 
practice.4  To avoid misleading readers, this information should be updated on a regular basis.5  Specific 
information that identifies current or former clients or the scope of their matters also may be disclosed, as long as the 
clients or former clients give informed consent6 as required by Rules 1.6 (current clients) and 1.9 (former clients).7

Website disclosure of client identifying information is not normally impliedly authorized because the disclosure is 
not being made to carry out the representation of a client, but to promote the lawyer or the law 8 firm.    

                                                          

B. Information about the Law

 Lawyers have long offered legal information to the public in a variety of ways, such as by writing books or 
articles, giving talks to groups, or staffing legal hotlines.  Lawyer websites also can assist the public in 
understanding the law and in identifying when and how to obtain legal services.9   Legal information might include 
general information about the law applicable to a lawyer’s area(s) of practice, as well as links to other websites, 
blogs, or forums with related information.  Information may be presented in narrative form, in a “FAQ” (frequently 
asked questions) format, in a “Q & A” (question and answer) format, or in some other manner.10

 Legal information, like information about a lawyer or the lawyer’s services, must meet the requirements of 
Rules 7.1, 8.4(c), and 4.1(a).  Lawyers may offer accurate legal information that does not materially mislead  
reasonable readers.11  To avoid misleading readers, lawyers should make sure that legal information is accurate and 
current,12 and should include qualifying statements or disclaimers that “may preclude a finding that a statement is 
likely to create unjustified expectations or otherwise mislead a prospective client.”13  Although no exact line can be 
drawn between legal information and legal advice, both the context and content of the information offered are 
helpful in distinguishing between the two. 14

4 See, e.g., North Carolina State Bar Formal Eth. Op. 2009-6 (2009) (firm may provide case summaries on website, including accurate 
information about verdicts and settlements, as long as it adds specific information about factual and legal circumstances of cases ((complexity, 
whether liability or damages were contested, whether opposing party was represented by counsel,  firm’s success in collecting judgment)) in 
conjunction with appropriate disclaimer to preclude misleading prospective clients).   
5 See, e.g., Missouri Bar Inf. Advisory Op. 20060005 (2006) (firm must remove lawyer’s biographical information within reasonable time after
lawyer leaves firm). 
6 See, e.g., Ohio Advisory Op. 2000-6, 2000 WL 1872572 *5 (2000) (law firm may list client’s name on firm website with client’s informed 
consent).  See also New York Rule of Professional Conduct 7.1(b) (2) (2009) (lawyer may advertise name of regularly represented client, 
provided that client has given prior written consent). 
7 These rules apply to “all information relating to the representation, whatever its source” including publicly available information.   Model Rule 
1.6 cmt. 3.  The consent can be oral or written.  Rules 1.6 and 1.9(c) require informed consent, but do not require a written confirmation.   
8 See ABA Committee on Eth. and Prof’l Responsibility, Formal Op. 09-455 (2009) (Disclosure of Conflicts Information When Lawyers Move
Between Law Firms) (absent demonstrable benefit to client’s representation, disclosure of client identifying information, including client’s name 
and nature of matter handled, is not impliedly authorized under Rule 1.6(a)).  
9 Model Rule 7.2 Comment [1] acknowledges that the “public’s need to know about legal services can be fulfilled in part through advertising,” a 
need that may be “particularly acute” in the case of persons who have not made extensive use of, or fear they may not be able to pay for, legal 
services.
10 See, e.g., Vermont Advisory Eth. Op. 2000-04, supra note 3 (lawyer may use “frequently asked questions” format as long as information is 
current, accurate, and includes clear statement that it does not constitute legal advice and readers should not rely on it to solve individual 
problem).  
11 Rule 7.1 Comment [2] provides that a “truthful statement is also misleading if there is a substantial likelihood that it will lead a reasonable 
person to formulate a specific conclusion ... for which there is no reasonable factual foundation.” 
12 ABA Law Practice Management Section, Best Practice Guidelines for Legal Information Web Site Providers 1 (Feb. 2003), available at
http://meetings.abanet.org/webupload/commupload/EP024500/relatedresources/best_practice_guidelines.pdf
 (website providing legal information should provide full and accurate information about identity and contact details of provider on each page of 
website, as well as dates on which substantive content was last reviewed). 
13 Model Rule 7.1 cmt. 3.  See, e.g., ABA Law Practice Management Section, Best Practice Guidelines, supra note 12 at 2 (website providers 
should avoid misleading users about jurisdiction to which site’s content relates, and if clearly state-specific, the jurisdiction in which the law 
applies should be identified).  
14 See, e.g., Arizona State Bar Op. 97-04, supra note 3 (because of inability to screen for conflicts of interest and possibility of disclosing 
confidential information, lawyers should not answer specific legal questions posed by laypersons in Internet chat rooms unless question presented 
is of general nature and advice given is not fact-specific); California Standing Committee on Prof'l Resp. and Conduct Formal Op. 2003-164, 
2003 WL 23146203 (2003) (legal advice includes making recommendations about specific course of action to follow; public context of radio 
call-in show that includes warnings about information not being substitute for individualized legal advice makes it unlikely lawyers have agreed 
to act as caller’s lawyer); South Carolina Bar Eth. Advisory  Committee Op. 94-27 *2 (1995), 1995 WL 934127 (lawyer may maintain electronic 
presence for purpose of discussing legal topics, but must obtain sufficient information to make conflicts check before offering legal advice); Utah 
Eth. Op. 95-01 (1995), 1995 WL 49472 *1 (“how to” booklet on legal subject matter does not constitute practice of law).  
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With respect to context, lawyers who speak to groups generally have been characterized as offering only 
general legal information.  With respect to content, lawyers who answer fact-specific legal questions may be 
characterized as offering personal legal advice, especially if the lawyer is responding to a question that can 
reasonably be understood to refer to the questioner’s individual circumstances.  However, a lawyer who poses and 
answers a hypothetical question usually will not be characterized as offering legal advice.  To avoid 
misunderstanding, our previous opinions have recommended that lawyers who provide general legal information 
include statements that characterize the information as general in nature and caution that it should not be understood 
as a substitute for personal legal advice.15

 Such a warning is especially useful for website visitors who may be inexperienced in using legal services, 
and may believe that they can rely on general legal information to solve their specific problem.16  It would be  
prudent to avoid any misunderstanding by warning visitors that the legal information provided is general and should 
not be relied on as legal advice, and by explaining that legal advice cannot be given without full consideration of all 
relevant information relating to the visitor’s individual situation.     

C.  Website Visitor Inquiries 

 Inquiries from a website visitor about legal advice or representation may raise an issue concerning the 
application of Rule 1.18 (Duties to Prospective Clients).17  Rule 1.18 protects the confidentiality of prospective  
client communications.  It also recognizes several ways that lawyers may limit subsequent disqualification based on 
these prospective client disclosures when they decide not to undertake a matter.18

Rule 1.18(a) addresses whether the inquirer has become a “prospective client,” defined as “a person who 
discusses with a lawyer the possibility of forming a client-lawyer relationship.”     
                                                          
15 ABA Inf. Op. 85-1512 (1985) (Establishment of Private Multistate Lawyer Referral Service by Nonprofit Religious Organization), in 
FORMAL AND INFORMAL ETHICS OPINIONS: FORMAL OPINIONS 
1983-1998, at 550, 551 (ABA 2000) (not unethical to prepare articles of general legal information for lay public, but may be prudent to include 
statement that information furnished is only general and not substitute for personalized legal advice);  ABA Inf. Op. 85-1510 (1985) 
(Establishment of Multistate Private Lawyer Referral Service for Benefit of Subscribers to Corporation's Services), in FORMAL AND
INFORMAL ETHICS OPINIONS: FORMAL OPINIONS 1983-1998, at 544, 545 (corporate counsel may author articles of general legal 
information for corporations’ subscriber newsletter, but “good practice” to include a statement that information is only general in nature and not 
substitute for personal legal advice).  
16 See, e.g., ABA Law Practice Management Section, Best Practice Guidelines, supra note 12 at 3 (websites that provide legal information should 
give users conspicuous notice that information does not constitute legal advice).  Some state opinions also warn against providing specific or 
particularized facts in a lawyer’s communication to avoid creating a client-lawyer relationship.  See also District of Columbia Bar Eth. Op. 316 
(2002), available at http://www.dcbar.org/for_lawyers/ethics/legal_ethics/opinions/opinion316.cfm (online chat rooms and listserves); Maryland 
State Bar Ass’n Committee on Eth. Op. 2007-18 (2008) (lawyer conducting domestic relations law seminars for lay public); New Jersey Advisory 
Committee on Prof'l Eth. Op. 712 (2008) (Attorney-Staffed Legal Hotline For Members of Nonprofit Trade Association), available at
http://lawlibrary.rutgers.edu/ethics/acpe/acp712_1.html (lawyer staffing telephone hotline); New Jersey Advisory Committee on Prof'l Eth. Op 
671, 1993 WL 137685 (1993) (Activities and Obligations of Pro Bono Attorneys), (lawyer-volunteer at abused women shelter); New Mexico Bar 
Op. 2001-1 (2001) (Application of Rules of Professional Conduct to Lawyer's Use of Listserve-type Message Boards and Communications)
(listserves); Wisconsin Prof'l Eth. Committee Op. E-95-5 (1995), available at
http://www.wisbar.org/AM/Template.cfm?Section=Legal_Research&Template=/CustomSource/Search/Search.cfm&output=xml_no_dtd&proxy
stylesheet=wisbar5&client=wisbar5&filter=1&start=0&Site=SBW&q=%22formal+opinion%22+E%2D95%2D5&submit=ethics (lawyer-
volunteer at organization that provides information about landlord-tenant law). The Model Rules defer to “principles of substantive law external 
to these Rules [to] determine when a client-lawyer relationship exists.”  Scope cmt. 17. 
17 See, e.g., Arizona State Bar Op. 02-04 (2002), available at http://www.myazbar.org/Ethics/opinionview.cfm?id=288 (lawyer does not owe duty 
of confidentiality to individuals who unilaterally e-mail inquiries to lawyer when e-mail is unsolicited); California Standing Committee on Prof'l 
Resp. and Conduct Formal Op. 2001-155, supra note 3 (lawyer may avoid incurring duty of confidentiality to persons who seek legal services by 
visiting lawyer’s website and disclose confidential information only if site contains clear disclaimer); Iowa Bar Ass'n Eth. Op. 07-02 (2007), 
available at
http://www.iowabar.org/ethics.nsf/e61beed77a215f6686256497004ce492/cb0a70672d69d8c1862573380013fb9d?OpenDocument (message that 
encourages detailed response about case could in some situations be considered bilateral); New Hampshire Bar Ass'n Eth. Committee Op. 2009-
2010/1(2009), available at
http://www.nhbar.org/legal-links/ethics1.asp (when law firm’s website invites public to send e-mail to one of firm’s lawyers, it is opening itself to 
potential obligations to prospective clients); Ass'n of the Bar of the City of New York, Formal Op. 2001-1 (2001) (Obligations Of Law Firm 
Receiving Unsolicited E-Mail Communications From Prospective Client ), available at http://www.abcny.org/Ethics/eth2001-01.html (where 
firm website does not adequately warn that information transmitted  will not be treated as confidential, information should be held in confidence 
by lawyer receiving communication and not disclosed to or used for benefit of another client even though lawyer declines to represent potential 
client); New Jersey Advisory Committee on Prof'l Eth. Op. 695, 2004 WL 833032 (2004) (firm has duty to keep information received from 
prospective client confidential); San Diego County Bar Ass'n Eth. Op. 2006-1 (2006), available at
http://www.sdcba.org/index.cfm?Pg=ethicsopinion06-1 (private information received from non-client via unsolicited e-mail is not required to be 
held as confidential if lawyer has not had opportunity to warn or stop flow of information at or before the communication is delivered).
18 Lawyers do not normally owe confidentiality obligations to persons who are not clients (protected by Rule 1.6), former clients (Rule 1.9), or 
prospective clients (Rule 1.18).  
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As applied to lawyer websites, these rules allow a lawyer to include accurate information that is not 
misleading about the lawyer and the lawyer’s law firm, including contact information and information about the law 
practice.4  To avoid misleading readers, this information should be updated on a regular basis.5  Specific 
information that identifies current or former clients or the scope of their matters also may be disclosed, as long as the 
clients or former clients give informed consent6 as required by Rules 1.6 (current clients) and 1.9 (former clients).7

Website disclosure of client identifying information is not normally impliedly authorized because the disclosure is 
not being made to carry out the representation of a client, but to promote the lawyer or the law 8 firm.    

                                                          

B. Information about the Law

 Lawyers have long offered legal information to the public in a variety of ways, such as by writing books or 
articles, giving talks to groups, or staffing legal hotlines.  Lawyer websites also can assist the public in 
understanding the law and in identifying when and how to obtain legal services.9   Legal information might include 
general information about the law applicable to a lawyer’s area(s) of practice, as well as links to other websites, 
blogs, or forums with related information.  Information may be presented in narrative form, in a “FAQ” (frequently 
asked questions) format, in a “Q & A” (question and answer) format, or in some other manner.10

 Legal information, like information about a lawyer or the lawyer’s services, must meet the requirements of 
Rules 7.1, 8.4(c), and 4.1(a).  Lawyers may offer accurate legal information that does not materially mislead  
reasonable readers.11  To avoid misleading readers, lawyers should make sure that legal information is accurate and 
current,12 and should include qualifying statements or disclaimers that “may preclude a finding that a statement is 
likely to create unjustified expectations or otherwise mislead a prospective client.”13  Although no exact line can be 
drawn between legal information and legal advice, both the context and content of the information offered are 
helpful in distinguishing between the two. 14

4 See, e.g., North Carolina State Bar Formal Eth. Op. 2009-6 (2009) (firm may provide case summaries on website, including accurate 
information about verdicts and settlements, as long as it adds specific information about factual and legal circumstances of cases ((complexity, 
whether liability or damages were contested, whether opposing party was represented by counsel,  firm’s success in collecting judgment)) in 
conjunction with appropriate disclaimer to preclude misleading prospective clients).   
5 See, e.g., Missouri Bar Inf. Advisory Op. 20060005 (2006) (firm must remove lawyer’s biographical information within reasonable time after
lawyer leaves firm). 
6 See, e.g., Ohio Advisory Op. 2000-6, 2000 WL 1872572 *5 (2000) (law firm may list client’s name on firm website with client’s informed 
consent).  See also New York Rule of Professional Conduct 7.1(b) (2) (2009) (lawyer may advertise name of regularly represented client, 
provided that client has given prior written consent). 
7 These rules apply to “all information relating to the representation, whatever its source” including publicly available information.   Model Rule 
1.6 cmt. 3.  The consent can be oral or written.  Rules 1.6 and 1.9(c) require informed consent, but do not require a written confirmation.   
8 See ABA Committee on Eth. and Prof’l Responsibility, Formal Op. 09-455 (2009) (Disclosure of Conflicts Information When Lawyers Move
Between Law Firms) (absent demonstrable benefit to client’s representation, disclosure of client identifying information, including client’s name 
and nature of matter handled, is not impliedly authorized under Rule 1.6(a)).  
9 Model Rule 7.2 Comment [1] acknowledges that the “public’s need to know about legal services can be fulfilled in part through advertising,” a 
need that may be “particularly acute” in the case of persons who have not made extensive use of, or fear they may not be able to pay for, legal 
services.
10 See, e.g., Vermont Advisory Eth. Op. 2000-04, supra note 3 (lawyer may use “frequently asked questions” format as long as information is 
current, accurate, and includes clear statement that it does not constitute legal advice and readers should not rely on it to solve individual 
problem).  
11 Rule 7.1 Comment [2] provides that a “truthful statement is also misleading if there is a substantial likelihood that it will lead a reasonable 
person to formulate a specific conclusion ... for which there is no reasonable factual foundation.” 
12 ABA Law Practice Management Section, Best Practice Guidelines for Legal Information Web Site Providers 1 (Feb. 2003), available at
http://meetings.abanet.org/webupload/commupload/EP024500/relatedresources/best_practice_guidelines.pdf
 (website providing legal information should provide full and accurate information about identity and contact details of provider on each page of 
website, as well as dates on which substantive content was last reviewed). 
13 Model Rule 7.1 cmt. 3.  See, e.g., ABA Law Practice Management Section, Best Practice Guidelines, supra note 12 at 2 (website providers 
should avoid misleading users about jurisdiction to which site’s content relates, and if clearly state-specific, the jurisdiction in which the law 
applies should be identified).  
14 See, e.g., Arizona State Bar Op. 97-04, supra note 3 (because of inability to screen for conflicts of interest and possibility of disclosing 
confidential information, lawyers should not answer specific legal questions posed by laypersons in Internet chat rooms unless question presented 
is of general nature and advice given is not fact-specific); California Standing Committee on Prof'l Resp. and Conduct Formal Op. 2003-164, 
2003 WL 23146203 (2003) (legal advice includes making recommendations about specific course of action to follow; public context of radio 
call-in show that includes warnings about information not being substitute for individualized legal advice makes it unlikely lawyers have agreed 
to act as caller’s lawyer); South Carolina Bar Eth. Advisory  Committee Op. 94-27 *2 (1995), 1995 WL 934127 (lawyer may maintain electronic 
presence for purpose of discussing legal topics, but must obtain sufficient information to make conflicts check before offering legal advice); Utah 
Eth. Op. 95-01 (1995), 1995 WL 49472 *1 (“how to” booklet on legal subject matter does not constitute practice of law).  

10-457 Formal Opinion                                                                                                      3

With respect to context, lawyers who speak to groups generally have been characterized as offering only 
general legal information.  With respect to content, lawyers who answer fact-specific legal questions may be 
characterized as offering personal legal advice, especially if the lawyer is responding to a question that can 
reasonably be understood to refer to the questioner’s individual circumstances.  However, a lawyer who poses and 
answers a hypothetical question usually will not be characterized as offering legal advice.  To avoid 
misunderstanding, our previous opinions have recommended that lawyers who provide general legal information 
include statements that characterize the information as general in nature and caution that it should not be understood 
as a substitute for personal legal advice.15

 Such a warning is especially useful for website visitors who may be inexperienced in using legal services, 
and may believe that they can rely on general legal information to solve their specific problem.16  It would be  
prudent to avoid any misunderstanding by warning visitors that the legal information provided is general and should 
not be relied on as legal advice, and by explaining that legal advice cannot be given without full consideration of all 
relevant information relating to the visitor’s individual situation.     

C.  Website Visitor Inquiries 

 Inquiries from a website visitor about legal advice or representation may raise an issue concerning the 
application of Rule 1.18 (Duties to Prospective Clients).17  Rule 1.18 protects the confidentiality of prospective  
client communications.  It also recognizes several ways that lawyers may limit subsequent disqualification based on 
these prospective client disclosures when they decide not to undertake a matter.18

Rule 1.18(a) addresses whether the inquirer has become a “prospective client,” defined as “a person who 
discusses with a lawyer the possibility of forming a client-lawyer relationship.”     
                                                          
15 ABA Inf. Op. 85-1512 (1985) (Establishment of Private Multistate Lawyer Referral Service by Nonprofit Religious Organization), in 
FORMAL AND INFORMAL ETHICS OPINIONS: FORMAL OPINIONS 
1983-1998, at 550, 551 (ABA 2000) (not unethical to prepare articles of general legal information for lay public, but may be prudent to include 
statement that information furnished is only general and not substitute for personalized legal advice);  ABA Inf. Op. 85-1510 (1985) 
(Establishment of Multistate Private Lawyer Referral Service for Benefit of Subscribers to Corporation's Services), in FORMAL AND
INFORMAL ETHICS OPINIONS: FORMAL OPINIONS 1983-1998, at 544, 545 (corporate counsel may author articles of general legal 
information for corporations’ subscriber newsletter, but “good practice” to include a statement that information is only general in nature and not 
substitute for personal legal advice).  
16 See, e.g., ABA Law Practice Management Section, Best Practice Guidelines, supra note 12 at 3 (websites that provide legal information should 
give users conspicuous notice that information does not constitute legal advice).  Some state opinions also warn against providing specific or 
particularized facts in a lawyer’s communication to avoid creating a client-lawyer relationship.  See also District of Columbia Bar Eth. Op. 316 
(2002), available at http://www.dcbar.org/for_lawyers/ethics/legal_ethics/opinions/opinion316.cfm (online chat rooms and listserves); Maryland 
State Bar Ass’n Committee on Eth. Op. 2007-18 (2008) (lawyer conducting domestic relations law seminars for lay public); New Jersey Advisory 
Committee on Prof'l Eth. Op. 712 (2008) (Attorney-Staffed Legal Hotline For Members of Nonprofit Trade Association), available at
http://lawlibrary.rutgers.edu/ethics/acpe/acp712_1.html (lawyer staffing telephone hotline); New Jersey Advisory Committee on Prof'l Eth. Op 
671, 1993 WL 137685 (1993) (Activities and Obligations of Pro Bono Attorneys), (lawyer-volunteer at abused women shelter); New Mexico Bar 
Op. 2001-1 (2001) (Application of Rules of Professional Conduct to Lawyer's Use of Listserve-type Message Boards and Communications)
(listserves); Wisconsin Prof'l Eth. Committee Op. E-95-5 (1995), available at
http://www.wisbar.org/AM/Template.cfm?Section=Legal_Research&Template=/CustomSource/Search/Search.cfm&output=xml_no_dtd&proxy
stylesheet=wisbar5&client=wisbar5&filter=1&start=0&Site=SBW&q=%22formal+opinion%22+E%2D95%2D5&submit=ethics (lawyer-
volunteer at organization that provides information about landlord-tenant law). The Model Rules defer to “principles of substantive law external 
to these Rules [to] determine when a client-lawyer relationship exists.”  Scope cmt. 17. 
17 See, e.g., Arizona State Bar Op. 02-04 (2002), available at http://www.myazbar.org/Ethics/opinionview.cfm?id=288 (lawyer does not owe duty 
of confidentiality to individuals who unilaterally e-mail inquiries to lawyer when e-mail is unsolicited); California Standing Committee on Prof'l 
Resp. and Conduct Formal Op. 2001-155, supra note 3 (lawyer may avoid incurring duty of confidentiality to persons who seek legal services by 
visiting lawyer’s website and disclose confidential information only if site contains clear disclaimer); Iowa Bar Ass'n Eth. Op. 07-02 (2007), 
available at
http://www.iowabar.org/ethics.nsf/e61beed77a215f6686256497004ce492/cb0a70672d69d8c1862573380013fb9d?OpenDocument (message that 
encourages detailed response about case could in some situations be considered bilateral); New Hampshire Bar Ass'n Eth. Committee Op. 2009-
2010/1(2009), available at
http://www.nhbar.org/legal-links/ethics1.asp (when law firm’s website invites public to send e-mail to one of firm’s lawyers, it is opening itself to 
potential obligations to prospective clients); Ass'n of the Bar of the City of New York, Formal Op. 2001-1 (2001) (Obligations Of Law Firm 
Receiving Unsolicited E-Mail Communications From Prospective Client ), available at http://www.abcny.org/Ethics/eth2001-01.html (where 
firm website does not adequately warn that information transmitted  will not be treated as confidential, information should be held in confidence 
by lawyer receiving communication and not disclosed to or used for benefit of another client even though lawyer declines to represent potential 
client); New Jersey Advisory Committee on Prof'l Eth. Op. 695, 2004 WL 833032 (2004) (firm has duty to keep information received from 
prospective client confidential); San Diego County Bar Ass'n Eth. Op. 2006-1 (2006), available at
http://www.sdcba.org/index.cfm?Pg=ethicsopinion06-1 (private information received from non-client via unsolicited e-mail is not required to be 
held as confidential if lawyer has not had opportunity to warn or stop flow of information at or before the communication is delivered).
18 Lawyers do not normally owe confidentiality obligations to persons who are not clients (protected by Rule 1.6), former clients (Rule 1.9), or 
prospective clients (Rule 1.18).  
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To “discuss,” meaning to talk about, generally contemplates a two-way communication, which necessarily must 
begin with an initial communication.19  Rule 1.18 implicitly recognizes that this initial communication can come 
either from a lawyer or a person who wishes to become a prospective client.   
 Rule 1.18 Comment [2] also recognizes that not all initial communications from persons who wish to be 
prospective clients necessarily result in a “discussion” within the meaning of the rule: “a person who communicates  
information unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the 
possibility of forming a client-lawyer relationship, is not a prospective client.”
 For example, if a lawyer website specifically requests or invites submission of information concerning the 
possibility of forming a client-lawyer relationship with respect to a matter, a discussion, as that term is used in Rule 
1.18, will result when a website visitor submits the requested information.20  If a website visitor submits information 
to a site that does not specifically request or invite this, the lawyer’s response to that submission will determine 
whether a discussion under Rule 1.18 has occurred. 
 A telephone, mail or e-mail exchange between an individual seeking legal services and a lawyer is 
analogous.21  In these contexts, the lawyer takes part in a bilateral discussion about the possibility of forming a 
client-lawyer relationship and has the opportunity to limit or encourage the flow of information.  For example, the 
lawyer may ask for additional details or may caution against providing any personal or sensitive information until a 
conflicts check can be completed.   
 Lawyers have a similar ability on their websites to control features and content so as to invite, encourage, 
limit, or discourage the flow of information to and from website visitors.22  A particular website might facilitate a 
very direct and almost immediate bilateral communication in response to marketing information about a specific 
lawyer.  It might, for example, specifically encourage a website visitor to submit a personal inquiry about a proposed 
representation on a conveniently-provided website electronic form which, when responded to, begins a “discussion” 
about a proposed representation and, absent any cautionary language, invites submission of confidential 
information.23  Another website might describe the work of the law firm and each of its lawyers, list only contact 
information such as a telephone number, e-mail or street address, or provide a website e-mail link to a lawyer. 
Providing such information alone does not create a reasonable expectation that the lawyer is willing to discuss a 
specific client-lawyer relationship.24   A lawyer’s response to an inquiry submitted by a visitor who uses this contact 
information may, however, begin a “discussion” within the meaning of Rule 1.18.  
 In between these two examples, a variety of website content and features might indicate that a lawyer has 
agreed to discuss a possible client-lawyer relationship.  A former client’s website communication to a lawyer about 
a new matter must be analyzed in light of their previous relationship, which may have given rise to a reasonable  
expectation of confidentiality.25  But a person who knows that the lawyer already declined a particular 
representation or is already representing an adverse party can neither reasonably expect confidentiality, nor 
reasonably believe that  
                                                          
19 For example, in ABA Committee on Eth. and Prof’l Responsibility, Formal Op. 90-358 (1990) (Protection of Information Imparted by
Prospective Client), this Committee considered the obligations of a lawyer who engaged in such a “discussion” in the context of a face-to-face 
meeting. 
20 Rule 1.18 cmt. 1.   
21 See, e.g., Virginia Legal Eth. Op. 1842 (2008), available at http://www.vacle.org/opinions/1842.htm (absent voicemail message that asks for 
detailed information, providing phone number and voicemail is an invitation only to contact lawyer, not to submit confidential information); Iowa 
State Bar Ass'n  Eth. Op. 07-02 ("Communication from and with Potential Clients), available at
http://www.iowabar.org/ethics.nsf/e61beed77a215f6686256497004ce492/cb0a70672d69d8c1862573380013fb9d?OpenDocument (telephone 
voicemail message that simply asks for contact details does not give rise to bilateral communication, but message that encourages caller to leave 
detailed messages about their case could be considered bilateral). 
22 See, e.g., Arizona State Bar Op. 02-04 (2002), available at http://www.myazbar.org/Ethics/opinionview.cfm?id=288 (lawyers who maintain 
websites with e-mail links should include disclaimers to clarify whether e-mail communications from prospective clients will be treated as 
confidential); Massachusetts Bar Ass'n Op. 07-01 (2007), available at http://www.massbar.org/publications/ethics-opinions/2000-
2009/2007/opinion-07-01 (lawyer who receives unsolicited information from prospective client through e-mail link on law firm website without 
effective disclaimer must hold information confidential because law firm has opportunity to set conditions on flow of information); South Dakota 
Bar Eth. Op. 2002-2 (2002) (lawyer’s website that invites viewers to send e-mail through  jump site creates expectation of confidentiality).
23 See, e.g., Iowa State Bar Ass'n Eth. Op. 07-02, supra note 21 (web page inviting specific questions constitutes bilateral communication with 
expectation of confidentiality) and Virginia Legal Eth. Op. 1842 supra note 21 (website that specifically invites visitor to submit information in 
exchange for evaluation invites formation of client-lawyer relationship).    
24 E-mails received from unknown persons who send them apart from the lawyer’s website may even more easily be viewed as unsolicited. See,
e.g., Arizona State Bar Op. 02-04, supra note 22 (e-mail to multiple lawyers asking for representation); Iowa State Bar Ass'n Eth.  Op. 07-02, 
supra note 21 (website that gives contact information does not without more indicate that lawyer requested or consented to sending of
confidential information); San Diego County Bar Assn. Op. 2006-1, available at http://www.sdcba.org/index.cfm?Pg=ethicsopinion06-1 (inquirer 
found lawyer’s e-mail address on state bar membership records website accessible to the public).  
25 See, e.g., Iowa State Bar Ass'n Committee Eth. Op. 07-02, supra note 22 (lack of prior relationship with person sending unsolicited e-mail 
requesting representation was one factor in determining whether communicator’s disclosures were unilateral and whether expectation of 
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the lawyer wishes to discuss a client-lawyer relationship.  Similarly, a person who purports to be a prospective client 
and who communicates with a number of lawyers with the intent to prevent other parties from retaining them in the 
same matter should have no reasonable expectation of confidentiality or that the lawyer would refrain from an 
adverse representation.26

 In other circumstances, it may be difficult to predict when the overall message of a given website 
communicates a willingness by a lawyer to discuss a particular prospective client-lawyer relationship.  Imprecision 
in a website message and failure to include a clarifying disclaimer may result in a website visitor reasonably viewing 
the website communication itself as the first step in a discussion.27  Lawyers are therefore well-advised to consider 
that a website-generated inquiry may have come from a prospective client, and should pay special attention to 
including the appropriate warnings mentioned in the next section. 
 If a discussion with a prospective client has occurred, Rule 1.18(b) prohibits use or disclosure of 
information learned during such a discussion absent the prospective client’s informed consent.28  When the 
discussion reveals a conflict of interest, the lawyer should decline the representation,29 and cannot disclose the 
information received without the informed consent of the prospective client.30  For various reasons, including the 
need for a conflicts check, the lawyer may have tried to limit the initial discussion and may have clearly expressed 
those limitations to the prospective client.  If this has been done, any information given to the lawyer that exceeds 
those express limitations generally would not be protected under Rule 1.18(b). 
 Rule 1.18(c) disqualifies lawyers and their law firms who have received information that “could be 
significantly harmful” to the prospective client from representing others with adverse interests in the same or 
substantially related matters.31  For example, if a prospective client previously had disclosed only an intention to 
bring a particular lawsuit and has now retained a different lawyer to initiate the same suit, it is difficult to imagine 
any significant harm that could result from the law firm proceeding with the defense of the same matter.32  On the 
other hand, absent an appropriate warning, the prospective client’s prior disclosure of more extensive facts about the 
matter may well be disqualifying.    
 Rule 1.18(d) creates two exceptions that allow subsequent adverse representation even if the prospective 
client disclosed information that was significantly harmful: (1) informed consent confirmed in writing from both the  
affected and the prospective client, or (2) reasonable measures to limit the disqualifying information, combined with 
timely screening of the disqualified lawyer from the subsequent adverse matter.  Rule 1.18(d) (2) specifically would 
allow the law firm (but not the contacted lawyer) to "undertake or continue" the representation of someone with  
adverse interests without receiving the informed consent of the prospective client if the lawyer who initially received 
the information took reasonable precautions to limit the prospective client’s initial disclosures and was timely 
screened from further involvement in the matter as required by Rule 1.0(k).  

III. Warnings or Cautionary Statements Intended to Limit, Condition, or Disclaim a Lawyer’s Obligations to 
Website Visitors 

 Warnings or cautionary statements on a lawyer’s website can be designed to and may effectively limit, 
condition, or disclaim a lawyer’s obligation to a website reader.  Such warnings or statements may be written so as  

                                                                                                                                                                                          
confidentiality was reasonable); Oregon Eth. Op. 2005-146, 2005 WL 5679570 *1 (2005) (lawyer who sends periodic reminders to former clients 
risks giving recipients reasonable belief they are still current clients). 
26 See, e.g., Virginia Legal Eth. Op. 1794 (2004), available at http://www.vacle.org/opinions/1794.htm (person who meets with lawyer for 
primary purpose of precluding others from obtaining legal representation does not have reasonable expectation of confidentiality); Ass’n of the 
Bar of the City of New York Committee on Prof'l and Jud. Eth. Formal Op. 2001-1 (2001), available at
http://www.abcny.org/Ethics/eth2001.html (“taint shoppers,” who interview lawyers or law firms for purpose of disqualifying them from future 
adverse representation, have no good faith expectation of confidentiality). 
27 See e.g., Massachusetts Bar Ass'n Op. 07-01, supra note 22 (in absence of effective disclaimer, prospective client visiting law firm website that 
markets background and qualifications of each lawyer in attractive light, stresses lawyer’s skill at solving clients’ practical problems, and 
provides e-mail link for immediate communication with that lawyer might reasonably conclude that firm and its individual lawyers have 
implicitly “agreed to consider” whether to form client-lawyer relationship). 
28 Rule 1.18(b) allows disclosure or use if permitted by Rule 1.9.  Rule 1.9(c) (2) and its Comment [7] in turn link disclosure to Rule 1.6, the 
general confidentiality rule, which requires client informed consent to disclosure. 
29 Rule 1.18 cmt. 4. 
30 Rule 1.18 cmt. 3. 
31 See also RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 15 (2) (2000).   
32 Rule 1.18 cmt. 5 also allows lawyers to condition an initial conversation on the prospective client’s informed consent to subsequent adverse 
representation in the same matter or subsequent use of any confidential information provided. 

http://www.massbar.org/publications/ethics-opinions/2000-2009/2007/opinion-07-01
http://www.massbar.org/publications/ethics-opinions/2000-2009/2007/opinion-07-01
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To “discuss,” meaning to talk about, generally contemplates a two-way communication, which necessarily must 
begin with an initial communication.19  Rule 1.18 implicitly recognizes that this initial communication can come 
either from a lawyer or a person who wishes to become a prospective client.   
 Rule 1.18 Comment [2] also recognizes that not all initial communications from persons who wish to be 
prospective clients necessarily result in a “discussion” within the meaning of the rule: “a person who communicates  
information unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the 
possibility of forming a client-lawyer relationship, is not a prospective client.”
 For example, if a lawyer website specifically requests or invites submission of information concerning the 
possibility of forming a client-lawyer relationship with respect to a matter, a discussion, as that term is used in Rule 
1.18, will result when a website visitor submits the requested information.20  If a website visitor submits information 
to a site that does not specifically request or invite this, the lawyer’s response to that submission will determine 
whether a discussion under Rule 1.18 has occurred. 
 A telephone, mail or e-mail exchange between an individual seeking legal services and a lawyer is 
analogous.21  In these contexts, the lawyer takes part in a bilateral discussion about the possibility of forming a 
client-lawyer relationship and has the opportunity to limit or encourage the flow of information.  For example, the 
lawyer may ask for additional details or may caution against providing any personal or sensitive information until a 
conflicts check can be completed.   
 Lawyers have a similar ability on their websites to control features and content so as to invite, encourage, 
limit, or discourage the flow of information to and from website visitors.22  A particular website might facilitate a 
very direct and almost immediate bilateral communication in response to marketing information about a specific 
lawyer.  It might, for example, specifically encourage a website visitor to submit a personal inquiry about a proposed 
representation on a conveniently-provided website electronic form which, when responded to, begins a “discussion” 
about a proposed representation and, absent any cautionary language, invites submission of confidential 
information.23  Another website might describe the work of the law firm and each of its lawyers, list only contact 
information such as a telephone number, e-mail or street address, or provide a website e-mail link to a lawyer. 
Providing such information alone does not create a reasonable expectation that the lawyer is willing to discuss a 
specific client-lawyer relationship.24   A lawyer’s response to an inquiry submitted by a visitor who uses this contact 
information may, however, begin a “discussion” within the meaning of Rule 1.18.  
 In between these two examples, a variety of website content and features might indicate that a lawyer has 
agreed to discuss a possible client-lawyer relationship.  A former client’s website communication to a lawyer about 
a new matter must be analyzed in light of their previous relationship, which may have given rise to a reasonable  
expectation of confidentiality.25  But a person who knows that the lawyer already declined a particular 
representation or is already representing an adverse party can neither reasonably expect confidentiality, nor 
reasonably believe that  
                                                          
19 For example, in ABA Committee on Eth. and Prof’l Responsibility, Formal Op. 90-358 (1990) (Protection of Information Imparted by
Prospective Client), this Committee considered the obligations of a lawyer who engaged in such a “discussion” in the context of a face-to-face 
meeting. 
20 Rule 1.18 cmt. 1.   
21 See, e.g., Virginia Legal Eth. Op. 1842 (2008), available at http://www.vacle.org/opinions/1842.htm (absent voicemail message that asks for 
detailed information, providing phone number and voicemail is an invitation only to contact lawyer, not to submit confidential information); Iowa 
State Bar Ass'n  Eth. Op. 07-02 ("Communication from and with Potential Clients), available at
http://www.iowabar.org/ethics.nsf/e61beed77a215f6686256497004ce492/cb0a70672d69d8c1862573380013fb9d?OpenDocument (telephone 
voicemail message that simply asks for contact details does not give rise to bilateral communication, but message that encourages caller to leave 
detailed messages about their case could be considered bilateral). 
22 See, e.g., Arizona State Bar Op. 02-04 (2002), available at http://www.myazbar.org/Ethics/opinionview.cfm?id=288 (lawyers who maintain 
websites with e-mail links should include disclaimers to clarify whether e-mail communications from prospective clients will be treated as 
confidential); Massachusetts Bar Ass'n Op. 07-01 (2007), available at http://www.massbar.org/publications/ethics-opinions/2000-
2009/2007/opinion-07-01 (lawyer who receives unsolicited information from prospective client through e-mail link on law firm website without 
effective disclaimer must hold information confidential because law firm has opportunity to set conditions on flow of information); South Dakota 
Bar Eth. Op. 2002-2 (2002) (lawyer’s website that invites viewers to send e-mail through  jump site creates expectation of confidentiality).
23 See, e.g., Iowa State Bar Ass'n Eth. Op. 07-02, supra note 21 (web page inviting specific questions constitutes bilateral communication with 
expectation of confidentiality) and Virginia Legal Eth. Op. 1842 supra note 21 (website that specifically invites visitor to submit information in 
exchange for evaluation invites formation of client-lawyer relationship).    
24 E-mails received from unknown persons who send them apart from the lawyer’s website may even more easily be viewed as unsolicited. See,
e.g., Arizona State Bar Op. 02-04, supra note 22 (e-mail to multiple lawyers asking for representation); Iowa State Bar Ass'n Eth.  Op. 07-02, 
supra note 21 (website that gives contact information does not without more indicate that lawyer requested or consented to sending of
confidential information); San Diego County Bar Assn. Op. 2006-1, available at http://www.sdcba.org/index.cfm?Pg=ethicsopinion06-1 (inquirer 
found lawyer’s e-mail address on state bar membership records website accessible to the public).  
25 See, e.g., Iowa State Bar Ass'n Committee Eth. Op. 07-02, supra note 22 (lack of prior relationship with person sending unsolicited e-mail 
requesting representation was one factor in determining whether communicator’s disclosures were unilateral and whether expectation of 
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the lawyer wishes to discuss a client-lawyer relationship.  Similarly, a person who purports to be a prospective client 
and who communicates with a number of lawyers with the intent to prevent other parties from retaining them in the 
same matter should have no reasonable expectation of confidentiality or that the lawyer would refrain from an 
adverse representation.26

 In other circumstances, it may be difficult to predict when the overall message of a given website 
communicates a willingness by a lawyer to discuss a particular prospective client-lawyer relationship.  Imprecision 
in a website message and failure to include a clarifying disclaimer may result in a website visitor reasonably viewing 
the website communication itself as the first step in a discussion.27  Lawyers are therefore well-advised to consider 
that a website-generated inquiry may have come from a prospective client, and should pay special attention to 
including the appropriate warnings mentioned in the next section. 
 If a discussion with a prospective client has occurred, Rule 1.18(b) prohibits use or disclosure of 
information learned during such a discussion absent the prospective client’s informed consent.28  When the 
discussion reveals a conflict of interest, the lawyer should decline the representation,29 and cannot disclose the 
information received without the informed consent of the prospective client.30  For various reasons, including the 
need for a conflicts check, the lawyer may have tried to limit the initial discussion and may have clearly expressed 
those limitations to the prospective client.  If this has been done, any information given to the lawyer that exceeds 
those express limitations generally would not be protected under Rule 1.18(b). 
 Rule 1.18(c) disqualifies lawyers and their law firms who have received information that “could be 
significantly harmful” to the prospective client from representing others with adverse interests in the same or 
substantially related matters.31  For example, if a prospective client previously had disclosed only an intention to 
bring a particular lawsuit and has now retained a different lawyer to initiate the same suit, it is difficult to imagine 
any significant harm that could result from the law firm proceeding with the defense of the same matter.32  On the 
other hand, absent an appropriate warning, the prospective client’s prior disclosure of more extensive facts about the 
matter may well be disqualifying.    
 Rule 1.18(d) creates two exceptions that allow subsequent adverse representation even if the prospective 
client disclosed information that was significantly harmful: (1) informed consent confirmed in writing from both the  
affected and the prospective client, or (2) reasonable measures to limit the disqualifying information, combined with 
timely screening of the disqualified lawyer from the subsequent adverse matter.  Rule 1.18(d) (2) specifically would 
allow the law firm (but not the contacted lawyer) to "undertake or continue" the representation of someone with  
adverse interests without receiving the informed consent of the prospective client if the lawyer who initially received 
the information took reasonable precautions to limit the prospective client’s initial disclosures and was timely 
screened from further involvement in the matter as required by Rule 1.0(k).  

III. Warnings or Cautionary Statements Intended to Limit, Condition, or Disclaim a Lawyer’s Obligations to 
Website Visitors 

 Warnings or cautionary statements on a lawyer’s website can be designed to and may effectively limit, 
condition, or disclaim a lawyer’s obligation to a website reader.  Such warnings or statements may be written so as  

                                                                                                                                                                                          
confidentiality was reasonable); Oregon Eth. Op. 2005-146, 2005 WL 5679570 *1 (2005) (lawyer who sends periodic reminders to former clients 
risks giving recipients reasonable belief they are still current clients). 
26 See, e.g., Virginia Legal Eth. Op. 1794 (2004), available at http://www.vacle.org/opinions/1794.htm (person who meets with lawyer for 
primary purpose of precluding others from obtaining legal representation does not have reasonable expectation of confidentiality); Ass’n of the 
Bar of the City of New York Committee on Prof'l and Jud. Eth. Formal Op. 2001-1 (2001), available at
http://www.abcny.org/Ethics/eth2001.html (“taint shoppers,” who interview lawyers or law firms for purpose of disqualifying them from future 
adverse representation, have no good faith expectation of confidentiality). 
27 See e.g., Massachusetts Bar Ass'n Op. 07-01, supra note 22 (in absence of effective disclaimer, prospective client visiting law firm website that 
markets background and qualifications of each lawyer in attractive light, stresses lawyer’s skill at solving clients’ practical problems, and 
provides e-mail link for immediate communication with that lawyer might reasonably conclude that firm and its individual lawyers have 
implicitly “agreed to consider” whether to form client-lawyer relationship). 
28 Rule 1.18(b) allows disclosure or use if permitted by Rule 1.9.  Rule 1.9(c) (2) and its Comment [7] in turn link disclosure to Rule 1.6, the 
general confidentiality rule, which requires client informed consent to disclosure. 
29 Rule 1.18 cmt. 4. 
30 Rule 1.18 cmt. 3. 
31 See also RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 15 (2) (2000).   
32 Rule 1.18 cmt. 5 also allows lawyers to condition an initial conversation on the prospective client’s informed consent to subsequent adverse 
representation in the same matter or subsequent use of any confidential information provided. 
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to avoid a misunderstanding by the website visitor that (1) a client-lawyer relationship has been created;33 (2) the 
visitor’s information will be kept confidential;34  (3) legal advice has been given;35 or (4) the lawyer will be 
prevented from representing an adverse party.36

 Limitations, conditions, or disclaimers of lawyer obligations will be effective only if reasonably 
understandable, properly placed, and not misleading.  This requires a clear warning in a readable format whose 
meaning can be understood by a reasonable person.37  If the website uses a particular language, any waiver, 
disclaimer, limitation, or condition must be in the same language.  The appropriate information should be 
conspicuously placed to assure that the reader is likely to see it before proceeding.38

 Finally, a limitation, condition, waiver, or disclaimer may be undercut if the lawyer acts or communicates 
contrary to its warning.  

                                                          
33 See, e.g., New Mexico Bar Op. 2001-1 (2001), available at http://www.nmbar.org/legalresearch/ethicsadvisoryopinions.html (appropriate 
disclaimers of attorney-client relationship should accompany any response to listserve message board, but any response that would suggest to 
reasonable person that, despite disclaimer, relationship is being or has been established, would negate disclaimer); North Carolina State Bar 
Formal Eth. Op. 2000-3, 2000 WL 33300702 *2 (2000) (Responding to Inquiries Posted on a Message Board on the Web) (lawyers who do not 
want to create client-lawyer relationships on law firm message board should use specific disclaimers on any communications with inquirers, but 
substantive law will determine whether client-lawyer relationship is created); Ass’n of the Bar of the City of New York Committee on Prof'l and 
Jud. Eth. Formal Op. 1998-2 (1998), available at http://www.abcny.org/Ethics/eth1998-2.htm (disclaimer that “if specific legal advice is sought, 
we will indicate that this requires establishment of an attorney-client relationship which cannot be carried out through the use of a web page” may 
not necessarily serve to shield law firm from claim that attorney-client relationship was established by specific on-line communications); Utah 
State Bar Eth. Advisory Op. Committee Op. 96-12, 1997 WL 45137 *1 (1997) (“if legal advice is sought from an attorney, if the advice sought is 
pertinent to the attorney’s profession, and if the attorney gives the advice for which fees will be charged, an attorney-client relationship is created 
that cannot be disclaimed by the attorney giving the advice”); Vermont Bar Ass'n Advisory Eth. Op. 2000-04 (2000), supra note 3 (despite 
website caveat and disclaimers, nonlawyer may still rely on information on website or lawyer’s responses; disclaimer cannot preclude possibility 
of establishing client-lawyer relationship in an individual case). 
34 The Committee does not opine whether a confidentiality waiver might affect the attorney-client privilege.  See, e.g., Barton v. U.S. Dist. Ct. for 
the Cent. Dist. of Cal., 410 F. 3d 1104, 1111-12  (9th Cir. 2005) (checking “yes” box on law firm website that acknowledged providing 
information in answer to questionnaire “does not constitute a request for legal advice and I am not forming an attorney-client relationship by 
submitting this information” did not waive attorney-client privilege because confidentiality was not mentioned in attempted disclaimer and 
questionnaires were nevertheless submitted in course of seeking attorney-client relationship in potential class action).  Cf. Schiller v. The City of 
New York, 245 F.R.D. 112, 117-18 (S.D.N.Y. 2007) (although privilege may protect pre-engagement communications from prospective clients, 
it does not apply to person who completed questionnaires soliciting information from N.Y. Civil Liberties Union to allow it to “effectively 
advocate for change”). See also David Hricik, To Whom it May Concern: Using Disclaimers to Avoid Disqualification by Receipt of Unsolicited 
E-Mail from Prospective Clients, 16 ABA PROFESSIONAL LAWYER 1, 5 (2005) (agreement that waives all confidentiality tries to do too much and 
might destroy the ability of prospective client who eventually becomes firm client to claim privilege).   
35 See note 15 supra. 
36 Rule 1.18 cmt. 5. 
37 See, e.g., California Bar Committee on Prof'l Resp. Op. 2005-168, 2005 WL 3068090 *4 (2005) (finding disclaimer stating that “confidential 
relationship” would not be formed was not enough to waive confidentiality, because it confused not forming client-lawyer relationship with 
agreeing to keep communications confidential).   
38 See, e.g., District of Columbia Bar Eth. Op. 302 (2000), available at 
http://www.dcbar.org/for_lawyers/ethics/legal_ethics/opinions/opinion302.cfm (lawyers may want to use “click through” pages that 
automatically direct the reader to another webpage containing disclaimers to ensure that visitors are not misled and other devices such as 
confirmatory messages that clarify nature of relationship); Virginia Legal Eth. Op. 1842, supra note 21 (approving of prominent “click through” 
disclaimers that require readers to assent to terms of disclaimer before submitting information).  Courts have refused to uphold disclaimers or 
licensing agreements that appeared on separate pages and did not require a reader’s affirmative consent to their terms because they did not 
provide reasonable notice).  See, e.g., Sprecht v. Netscape Communications Corp., 306 F.3d 17, 31-32 (2d Cir. 2002).   On the other hand, courts 
have upheld website restrictions that provided actual knowledge by presenting the information and requiring an affirmative action (a click 
through or “clickwrap” agreement) before gaining access to the website content.  See, e.g., Register.com v. Verio, 356 F.3d 393, 401-02 (2d Cir. 
2004).
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to avoid a misunderstanding by the website visitor that (1) a client-lawyer relationship has been created;33 (2) the 
visitor’s information will be kept confidential;34  (3) legal advice has been given;35 or (4) the lawyer will be 
prevented from representing an adverse party.36

 Limitations, conditions, or disclaimers of lawyer obligations will be effective only if reasonably 
understandable, properly placed, and not misleading.  This requires a clear warning in a readable format whose 
meaning can be understood by a reasonable person.37  If the website uses a particular language, any waiver, 
disclaimer, limitation, or condition must be in the same language.  The appropriate information should be 
conspicuously placed to assure that the reader is likely to see it before proceeding.38

 Finally, a limitation, condition, waiver, or disclaimer may be undercut if the lawyer acts or communicates 
contrary to its warning.  

                                                          
33 See, e.g., New Mexico Bar Op. 2001-1 (2001), available at http://www.nmbar.org/legalresearch/ethicsadvisoryopinions.html (appropriate 
disclaimers of attorney-client relationship should accompany any response to listserve message board, but any response that would suggest to 
reasonable person that, despite disclaimer, relationship is being or has been established, would negate disclaimer); North Carolina State Bar 
Formal Eth. Op. 2000-3, 2000 WL 33300702 *2 (2000) (Responding to Inquiries Posted on a Message Board on the Web) (lawyers who do not 
want to create client-lawyer relationships on law firm message board should use specific disclaimers on any communications with inquirers, but 
substantive law will determine whether client-lawyer relationship is created); Ass’n of the Bar of the City of New York Committee on Prof'l and 
Jud. Eth. Formal Op. 1998-2 (1998), available at http://www.abcny.org/Ethics/eth1998-2.htm (disclaimer that “if specific legal advice is sought, 
we will indicate that this requires establishment of an attorney-client relationship which cannot be carried out through the use of a web page” may 
not necessarily serve to shield law firm from claim that attorney-client relationship was established by specific on-line communications); Utah 
State Bar Eth. Advisory Op. Committee Op. 96-12, 1997 WL 45137 *1 (1997) (“if legal advice is sought from an attorney, if the advice sought is 
pertinent to the attorney’s profession, and if the attorney gives the advice for which fees will be charged, an attorney-client relationship is created 
that cannot be disclaimed by the attorney giving the advice”); Vermont Bar Ass'n Advisory Eth. Op. 2000-04 (2000), supra note 3 (despite 
website caveat and disclaimers, nonlawyer may still rely on information on website or lawyer’s responses; disclaimer cannot preclude possibility 
of establishing client-lawyer relationship in an individual case). 
34 The Committee does not opine whether a confidentiality waiver might affect the attorney-client privilege.  See, e.g., Barton v. U.S. Dist. Ct. for 
the Cent. Dist. of Cal., 410 F. 3d 1104, 1111-12  (9th Cir. 2005) (checking “yes” box on law firm website that acknowledged providing 
information in answer to questionnaire “does not constitute a request for legal advice and I am not forming an attorney-client relationship by 
submitting this information” did not waive attorney-client privilege because confidentiality was not mentioned in attempted disclaimer and 
questionnaires were nevertheless submitted in course of seeking attorney-client relationship in potential class action).  Cf. Schiller v. The City of 
New York, 245 F.R.D. 112, 117-18 (S.D.N.Y. 2007) (although privilege may protect pre-engagement communications from prospective clients, 
it does not apply to person who completed questionnaires soliciting information from N.Y. Civil Liberties Union to allow it to “effectively 
advocate for change”). See also David Hricik, To Whom it May Concern: Using Disclaimers to Avoid Disqualification by Receipt of Unsolicited 
E-Mail from Prospective Clients, 16 ABA PROFESSIONAL LAWYER 1, 5 (2005) (agreement that waives all confidentiality tries to do too much and 
might destroy the ability of prospective client who eventually becomes firm client to claim privilege).   
35 See note 15 supra. 
36 Rule 1.18 cmt. 5. 
37 See, e.g., California Bar Committee on Prof'l Resp. Op. 2005-168, 2005 WL 3068090 *4 (2005) (finding disclaimer stating that “confidential 
relationship” would not be formed was not enough to waive confidentiality, because it confused not forming client-lawyer relationship with 
agreeing to keep communications confidential).   
38 See, e.g., District of Columbia Bar Eth. Op. 302 (2000), available at 
http://www.dcbar.org/for_lawyers/ethics/legal_ethics/opinions/opinion302.cfm (lawyers may want to use “click through” pages that 
automatically direct the reader to another webpage containing disclaimers to ensure that visitors are not misled and other devices such as 
confirmatory messages that clarify nature of relationship); Virginia Legal Eth. Op. 1842, supra note 21 (approving of prominent “click through” 
disclaimers that require readers to assent to terms of disclaimer before submitting information).  Courts have refused to uphold disclaimers or 
licensing agreements that appeared on separate pages and did not require a reader’s affirmative consent to their terms because they did not 
provide reasonable notice).  See, e.g., Sprecht v. Netscape Communications Corp., 306 F.3d 17, 31-32 (2d Cir. 2002).   On the other hand, courts 
have upheld website restrictions that provided actual knowledge by presenting the information and requiring an affirmative action (a click 
through or “clickwrap” agreement) before gaining access to the website content.  See, e.g., Register.com v. Verio, 356 F.3d 393, 401-02 (2d Cir. 
2004).
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Internet Marketing:
Rules of the Road
By Helen Hierschbiel

You  finally  decide to make the leap  and  hang  out  your  own  shingle.  You  lease the perfect  office space and  arrange your
brand-new used office furniture according to your Feng Shui consultant’s recommendations. Eventually you get your computer
system running so that it doesn’t freeze every time you hit Enter. The PLF practice management advisers help you set up your
trust account and a conflict check system, and you send out notices to everyone you can think of to let them know you’re ready to
start working for pay. Now you sit, alone at your desk, waiting for the clients to come streaming in. But how do you entice them
into your office? Did you miss the legal services marketing class in law school?

These days, many lawyers are turning to the Internet as their primary marketing tool. More often than not, law firms establish
websites with  creative domain  names designed  to reach  a target  audience.  Online legal  directories  threaten  to replace the
traditional "yellow pages" entirely. Perhaps the most creative Internet-based marketing tool is the for-profit service that matches
lawyers to potential  clients,  promising  to produce big  business for  participating  lawyers.  Online matching  services generally
require lawyers to pay an application fee and periodic payments to participate. Lawyers provide information about their practice
areas and experience for inclusion in the listings. Prospective clients may fill  out an online questionnaire explaining their legal
problems and providing other relevant information.

Whether lawyers may ethically participate in  such online legal  matching  services is a common question for the Legal  Ethics
Hotline and requires reference to several interconnected rules of professional conduct.

False or Misleading Statements
The Oregon State Bar Legal  Ethics Committee recently addressed the propriety of  Internet-based referral  services in  Formal
Opinion  No 2007-180 Internet  Advertising:  Payment  of  Referral  Fees.  The opinion  starts with  a reminder that  Internet-based
advertising is governed by the same rules as other advertising.  The basic ground rule is that  advertising cannot  be false or
misleading. See RPC 7.1(a). Because Web pages may be viewed by persons outside of Oregon, lawyers must take care to ensure
the advertisement  identifies the jurisdictional  limits of  their  practices.  Furthermore,  while lawyers may include their  names in
directories or other advertising Web pages, they must not allow a directory to promote them using means that involve false or
misleading communications. RPC 7.2(b). Lawyers are responsible for content that they did not create to the extent they know
about that content.

Payment for Services
More difficult questions arise when it comes to payment for an online advertisement. A lawyer may pay the costs of advertisements
and to hire others to assist with or advise about marketing the lawyer’s services. RPC 7.2(a). However, lawyers may not "give
anything of value to a person or organization to promote, recommend or secure employment by a client, or as a reward for having
made a recommendation resulting in employment by a client … " RPC 7.2(a). Comment 5 to the ABA Model Rule 7.2 describes
the recommendation of a lawyer’s services as "channeling" clients to the lawyer and cites the use of "runners" as the classic
example of conduct that violates RPC 7.2(a). Former OSB Formal Op No 2005-112 distinguished advertising and recommendation
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as follows:

When services are advertised, the nonlawyer does not physically assist in linking up lawyer and client once the advertising material
has been disseminated. When a lawyer’s services are recommended, the nonlawyer intermediary is relied upon to forge the actual
attorney and client link.

Although not specifically discussed in the opinion, indirect or nonmonetary compensation for referrals is considered "something of
value" and therefore also prohibited under RPC 7.2(a). See OSB Formal Op No 2005-175 (prohibiting lawyer participation in a
business referral club, the purpose of which is to facilitate referral exchange between members).

Sharing Legal Fees
OSB Formal Op No 2007-180 also notes the application of RPC 5.4(a), which prohibits lawyers "from giving a nonlawyer a share
of a legal fee in exchange for services related to the obtaining or performance of legal work." In re Griffith, 304 Or 575, 611 (1987)
(interpreting former DR 3-102, which is now RPC 5.4(a)). The opinion explains:

In the context of advertising, RPC 5.4 thus precludes a lawyer from paying someone, or a related third party, who advertises or
otherwise disseminates information about the lawyer’s services based upon the number of referrals, retained clients, or revenue
generated from the advertisements. By contrast, paying a fixed annual or other set periodic fee not related to any particular work
derived from a directory listing violates neither RPC 5.4(a) nor RPC 7.2(a). A charge to Lawyer based on the number of hits or
clicks on Lawyer’s advertising, and that is not based on actual referrals or retained clients, would also be permissible.

Other substantive law may also limit a lawyer’s ability to pay a referral fee. See, e.g., 11 USC 503(b)(4); ORS 9.500 and 9.505.

Legal Services Plans
A lawyer may be recommended by a for-profit referral service or other similar legal services plan as long as 1) the operation of the
plan does not result in the lawyer violating the rules of professional conduct relating to professional independence or unlawful
practice of law;  2) the lawyer recognizes the recipient of legal services as the client, not the plan; 3) the plan does not place any
restrictions on the lawyer’s exercise of professional judgment; and 4) the plan does not engage in any solicitations that would be
improper if done by a lawyer.

Improper solicitations include in-person, live telephone or real-time electronic contact with prospective clients who are not lawyers
and who do not have a family, close personal or prior professional relationship with the lawyer. RPC 7.3(a). The opinion does not
decide what constitutes "real-time electronic contact," but the definition of electronic communication suggests that Internet chat
rooms would fall into that category. See RPC 1.0(c).

Conclusion
Online marketing of legal services is the wave of the future. The Pew Internet & American Life Project, estimates that 7 million
people a month will use the Internet to search for law-related services by the end of 2007.  While lawyers may be well-served to
jump on the Internet marketing bandwagon, they must take care that the service they use does not run afoul  of the rules of
professional  conduct.  Determining  whether  the service amounts  to mere advertising  or  a referral  service is  the first  step  in
ensuring  compliance  with  the  ethics  rules.  And,  as  with  all  advertising,  lawyers  should  confirm  that  the information  being
distributed about them is not false or misleading.

Endnotes
1 Lawyers who request  to be listed  in  online directories  are often  unaware that  they are not  always updated  and  may go
unchanged for many years, even though the lawyer may have made no more than a single payment for the listing. Because
lawyers generally are responsible for the accuracy of information about them, lawyers should keep track of the directories with
which  they  have chosen  to list  their  services,  and  check  periodically  to  make sure their  information  has  been  updated  as
necessary.

2 See RPC 5.4, 5.5 and OSB Formal Op No 2005-168.

3 Dreiling, Choosing Up Sides, ABA Journal, May 2007.
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What Hath the Web Wrought?
Advertising in the Internet Age
By Amber Hollister

The Internet age is upon us. Firm websites are becoming stylized works of art. Lawyers are listed on LinkedIn, and big firms share
space on Facebook. Lawyers are seeking creative opportunities to harness the power of the Web to market and sell legal services.

A Missouri lawyer recently made headlines in the ABA Journal when he offered his firm’s estate planning services on Groupon in a
bid to attract new clients. Groupon is one of many “deal-of-the-day” Internet sites, similar to LivingSocial, ideeli and Woot, which
offer customers daily discounts on everything from restaurants to spa services. Typically, deal-of-the-day websites ask customers
to register and then give them a limited time to purchase a deal-of-the-day online. After the purchase is made, customers may
present a voucher to the participating business as payment. Deal-of-the-day services often keep a portion of the proceeds from
each deal sold rather than charge the participating business a fee up front.

Although deal-of-the-day sites can be a powerful marketing tool, lawyers should proceed with care.

Paying for Online Advertising
At the outset, lawyers should recognize that Internet-based advertising is governed by the same rules as more traditional print
advertising. Lawyers are generally permitted to pay third parties to communicate information about their services on the Internet as
long as the communication does not misrepresent a material fact and is not otherwise materially misleading. RPC 7.1(a)(1)-(2);
RPC 7.2(b); see also ABA Formal Ethics Opinion No. 10-457 (Lawyer Websites).

In the context of deal-of-the-day offers, lawyers must accurately describe the proposed services in the online offer, and how they
calculated the claimed discount. RPC 7.1(a)(1)-(2). They should be clear about the jurisdictional limits of their practice. See OSB
Formal Op No 2005-103. They should also be careful to explain that their ability to provide the services promised depends on
whether or not a conflict of interest exists under RPC 1.7 or 1.9.

Oregon RPC 7.1(d) permits a lawyer to pay others to disseminate information about the lawyer’s services, to the extent permitted
by RPC 7.2. RPC 7.2(a) provides:

A lawyer may pay the cost of advertisements permitted by these rules and may hire employees or independent contractors to
assist as consultants or advisors in marketing a lawyer’s or law firm’s services. A lawyer shall not otherwise compensate or give
anything of value to a person or organization to promote, recommend or secure employment by a client, or as a reward for having
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made a recommendation resulting in employment by a client, except as permitted by paragraph (c) [regarding lawyer referral
services] or Rule 1.17 [regarding sale of law practice].

RPC 7.2(a) allows lawyers to pay for the actual cost of online advertisements, but not for online recommendations or referrals.
OSB Formal  Opinion No. 2007-180 explains how advertising may be distinguished from recommendations or referrals: “When
services are advertised, the nonlawyer does not physically assist in linking up lawyer and client once the advertising material has
been disseminated. When a lawyer’s services are recommended, the nonlawyer intermediary is relied upon to forge the actual
attorney and client link.”

Offering services on a deal-of-the-day website will  violate Rule 7.2(a) if  a lawyer is compensating the website as a reward for
having made a recommendation resulting in employment by a client or securing the lawyer’s employment by a client.

Sharing Fees With Online Advertisers
Participating in a deal-of-the day website might also run afoul of the prohibitions against splitting fees with nonlawyers. Lawyers
cannot pay advertisers a “share” of the legal fees that result from online advertising. RPC 5.4(a). This is because lawyers are
prohibited “from giving a nonlawyer a share of a legal fee in exchange for services related to the obtaining or performance of legal
work.” In re Griffith, 304 Or 575, 611, 748 P2d 86 (1978) (interpreting former DR 3-102, which is now RPC 5.4(a)).

Paying for online advertising based on the amount of web user interest does not automatically violate RPC 5.4(a). OSB Formal
Opinion 2007-180 distinguishes between an attorney who pays a fixed fee for “hits” or “clicks” on the attorney’s advertising and an
attorney who pays a fee based on work derived from an advertisement. The opinion concludes that if the attorney merely pays a
fixed fee based on the number of  “hits” or “clicks” on the attorney’s Internet  ad, the attorney is not  engaged in  an improper
fee-sharing arrangement with a nonattorney. The opinion, however, explains that the conclusion would be different if the fee is
related to any particular work derived from the advertising or is based on actual referrals or retained clients. Such an arrangement
would be a violation of RPC 7.2(a) and possibly RPC 5.4(a).

Under RPC 5.4(a), whether advertising and selling services on a deal-of-the-day site is permissible will depend to some extent on
how a lawyer pays the website for its service. Some deal-of-the-day sites may require the lawyer to allow them to retain a portion
of the amount collected or the fee actually earned. According to its website, LivingSocial collects a “commission fee” out of the
money collected from the customer. Other deal-of-the-day sites may have different payment procedures. Regardless, offering
services on a deal-of-the-day website will violate Rule 5.4(a) if the specific terms of service require the lawyer to pay a fee based
on the work derived from the advertising or the number of retained clients.

According  to the ABA Journal,  the Missouri  lawyer  who advertised  on  Groupon  maintains that  he vetted  his  participation  in
Groupon with the Missouri Bar Association. In a sign of the times, the Missouri bar issued a statement through Twitter, clarifying
that Missouri ethics authorities have not approved Groupon wholesale. The tweet explained that “Legal Ethics Counsel does not
provide advisory opinions on companies” because a “company could operate one way now and differently next week.” The tweet
encouraged lawyers to contact the bar for case-by-case advice.

At least one other state bar seems poised to issue an ethics opinion concluding that participating in a deal-of-the-day website
would  result  in  illicit  fee-sharing.  The North  Carolina Bar  recently  issued  Draft  Proposed  Ethics  Opinion  No.  2010-4,  which
concludes that where a deal-of-the-day website’s fee is the percentage of each deal sold and the amount paid does not reflect the
cost of advertising with the website, it constitutes impermissible fee-sharing with a nonlawyer.

Forming an Attorney-Client Relationship Online
Assuming a lawyer’s participation in a deal-of-the-day website does not amount to illicit fee-sharing or an impermissible referral
fee,  there are still  potential  pitfalls.  When a customer purchases a deal-of-the-day offer,  when and how might  that  customer
become the lawyer’s client?

In Oregon, a lawyer-client relationship can be formed based on a prospective client’s subjective intention to form a lawyer-client
relationship if there are objective facts upon which a reasonable person would rely as supporting the existence of a lawyer-client
relationship. In re Weidner, 310 Or 757, 770, 801 P2d 828 (1990).

When a lawyer offers to provide legal services at a deal-of-the-day website, and a customer purchases a voucher to pay for those
services, the lawyer has laid  the foundation for the creation of a lawyer-client relationship. Lawyers should be mindful  of  the
expectations they are creating in the minds of customers. Before undertaking representation, the lawyer will need to determine
whether a conflict exists under RPC 1.7 or 1.9. If a conflict prevents a lawyer from providing the services promised, at a minimum,
the lawyer will need to issue a refund to the customer. RPC 1.15-1(d).

Even if  a lawyer-client  relationship  is not  created,  a deal-of-the-day customer “who discusses with  a lawyer the possibility of
forming  a client-lawyer  relationship”  before or  after  purchasing  a deal  is  a prospective client  who is  owed  certain  duties  of
confidentiality and loyalty under RPC 1.18.

Conclusion
While the Internet beckons, lawyers should proceed with care to avoid potential ethical traps. Generally, lawyers may advertise
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and market their services on the Internet in the same way they would utilize print advertising. When doing so, they should ensure
all  communications about  their  services are neither false nor misleading,  and  that  they are not  sharing  their  legal  fees with
nonlawyers. Lawyers should also be cognizant of whether and when they are forming a lawyer-client relationship.

Amber Hollister is deputy general counsel for the Oregon State Bar. She can be reached at (503) 431-6312, or toll-free in Oregon
at (800) 452-8260, ext. 312, or by e-mail at ahollister@osbar.org.

Ethics opinions are published and updated on the bar’s website at www.osbar.org/ethics/toc.html.
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Business Plan Outline

This document is a supplement to practicePRO's managing the finances of your practice booklet.
It reviews the steps you can take to better manage the finances of your practice, and is available
at www.practicepro.ca/financesbooklet

1. Cover sheet

2. Table of contents

3. Executive Summary

4. Mission Statement:

• This is a concise explanation of the reason for going into business and a statement of the
values that you hold high.  See Steven Covey's 7 Habits of Highly Effective People.

5. Description of the Practice (overview)

• Description of the Practice (type of law to be provided or client niche to be serviced,
where the office will be located, legal form to be used – proprietorship, law corporation,
LLP, regular partnership, reasons why you are entering into private practice, reasons why
people will seek your services, business goals to be obtained)

• Marketing Plan

• Analysis of the competition (how you plan to make your services distinctive, what are
your reasons for growth, what are the weaknesses of the existing legal service providers
and how do you plan to exploit those weaknesses, is your competitors target market
growing or declining,  )

• Operating procedures (office procedures and systems to be put into place, physical plant
description including layout of the office, required equipment list, services required by
clients such as elevators, parking, public transportation etc.)

• Staff (analysis of skills required for the proper running of the office and how those skills
will be procured for the office, draft of job descriptions taking into consideration these
required skills)

• Insurance needs (office, malpractice, personal and how this insurance will be procured)

• Financial overview
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6. In-depth Financial Plan:

• An ability to understand and apply the intricacies of the law does not necessarily translate
into knowledge of how to set up and run a law practice.  The ultimate success of your law
practice is wholly dependent on your ability to understand and manage the finances of
your practice.  You should be able to demonstrate your understanding of this very
important part of your business.

• Set up and describe your start-up budget (business capitalization).  Many of these costs
are one-time only and are separate from your operating budget.  Include the following:
• Loan and credit facilities arranged
• Equipment and services required, and whether these are leased or purchased
• Personnel costs (prior to opening)
• Deposits, permits and office improvement costs
• Major equipment purchases
• Accounting startup fees
• Software and hardware costs
• Supplies
• Utilities
• Other services requiring retainers or down-payments

• Balance sheet (assets, liabilities, retained equity)

• Breakeven analysis (forecast timeline). Describe your sources of cash for all periods from
startup up to and including your projected break-even date.  Describe how you will repay
these sources of cash after your practice turns into the black.

• Pro-forma income and expense projections (profit & loss statements)

• Three-year operating budget:
• Detail everything by month, first year.  Describe all costs including salaries,

insurance, rent, loan payments, taxes, marketing costs, accounting and bookkeeping
costs, payroll expenses, utilities, professional dues and subscriptions, repairs and
maintenance costs etc.

• Describe your budget by quarters, second and third years
• Estimate all fixed and variable costs and 'unanticipated' expenses.  Build in all fixed

expenses (rent, insurance, staff, leases) and variable (file disbursements, part-time
staff, taxes and expenses that are dependent on the volume of business)

• Build in cash-flow lags, write-offs
• Build in your draw
• Formally state all assumptions upon which cash flows were based (to include:

billings, salaries, income, collections and write-offs)
• Describe how your accounting system will monitor your budget against actual costs.

Show that you understand how to use your accounting system to produce the reports
that you need to manage your practice.  Demonstrate that you know what are the key

Business Plan Outline
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financial indicators for your practice (WIP, billings, billings per client, unbilled
disbursements, accounts written-off, accounts receivable, change in receivables,
receivables as a % of total billings etc…).

• Supporting Documents:
• Tax returns of partners for the last three years
• Personal financial statements for all partners
• Copy of proposed office lease
• Copy of licenses and other legal documents
• Copy of resumes of all partners
• Copies of letters of intent from suppliers
• Any other relevant documents

7. In-depth Management Plan:

• Recall that bankers and others assume that you know the law.  They will be looking for
evidence that you also know how to run a business.  Your management plan when read
with your financial plan and your marketing plan shows that you have laid down the
foundation on which your practice will be built.

• Your biggest expense in practice typically is staff, followed by rent.  Accordingly, your
management plan describes how you intend on using these human resources to your best
advantage.

• The first  step is to identify your traits, strengths and weaknesses and how you will hire
staff to fill the gaps in your needs and abilities.  For example, bookkeeping could be done
by a lawyer, but it not an area where we have any training. Furthermore, spending your
time doing bookkeeping services is not a terribly effective use of your time.  Hiring a
part-time bookkeeper on a weekly or bi-weekly basis may be more cost-effective.

• You should be able to demonstrate that you have the necessary traits to lead and manage
your employees.

• Describe how your business background and experience helps you to manage and run
your practice.

• Describe how your staff will compensate for necessary and/or missing skills.

• Describe everyone's duties in the office.  In so doing, mentally go through a typical day
and match up all things that need doing against your staff list.  Describe any skills that
need to be fulfilled by people outside of your organization and how often they will be
called in.



Business Plan Outline

Copyright 2003 Lawyers' Professional Indemnity Company 2                                                         March, 2003

6. In-depth Financial Plan:

• An ability to understand and apply the intricacies of the law does not necessarily translate
into knowledge of how to set up and run a law practice.  The ultimate success of your law
practice is wholly dependent on your ability to understand and manage the finances of
your practice.  You should be able to demonstrate your understanding of this very
important part of your business.

• Set up and describe your start-up budget (business capitalization).  Many of these costs
are one-time only and are separate from your operating budget.  Include the following:
• Loan and credit facilities arranged
• Equipment and services required, and whether these are leased or purchased
• Personnel costs (prior to opening)
• Deposits, permits and office improvement costs
• Major equipment purchases
• Accounting startup fees
• Software and hardware costs
• Supplies
• Utilities
• Other services requiring retainers or down-payments

• Balance sheet (assets, liabilities, retained equity)

• Breakeven analysis (forecast timeline). Describe your sources of cash for all periods from
startup up to and including your projected break-even date.  Describe how you will repay
these sources of cash after your practice turns into the black.

• Pro-forma income and expense projections (profit & loss statements)

• Three-year operating budget:
• Detail everything by month, first year.  Describe all costs including salaries,

insurance, rent, loan payments, taxes, marketing costs, accounting and bookkeeping
costs, payroll expenses, utilities, professional dues and subscriptions, repairs and
maintenance costs etc.

• Describe your budget by quarters, second and third years
• Estimate all fixed and variable costs and 'unanticipated' expenses.  Build in all fixed

expenses (rent, insurance, staff, leases) and variable (file disbursements, part-time
staff, taxes and expenses that are dependent on the volume of business)

• Build in cash-flow lags, write-offs
• Build in your draw
• Formally state all assumptions upon which cash flows were based (to include:

billings, salaries, income, collections and write-offs)
• Describe how your accounting system will monitor your budget against actual costs.

Show that you understand how to use your accounting system to produce the reports
that you need to manage your practice.  Demonstrate that you know what are the key

Business Plan Outline

Copyright 2003 Lawyers' Professional Indemnity Company 3                                                         March, 2003

financial indicators for your practice (WIP, billings, billings per client, unbilled
disbursements, accounts written-off, accounts receivable, change in receivables,
receivables as a % of total billings etc…).

• Supporting Documents:
• Tax returns of partners for the last three years
• Personal financial statements for all partners
• Copy of proposed office lease
• Copy of licenses and other legal documents
• Copy of resumes of all partners
• Copies of letters of intent from suppliers
• Any other relevant documents

7. In-depth Management Plan:

• Recall that bankers and others assume that you know the law.  They will be looking for
evidence that you also know how to run a business.  Your management plan when read
with your financial plan and your marketing plan shows that you have laid down the
foundation on which your practice will be built.

• Your biggest expense in practice typically is staff, followed by rent.  Accordingly, your
management plan describes how you intend on using these human resources to your best
advantage.

• The first  step is to identify your traits, strengths and weaknesses and how you will hire
staff to fill the gaps in your needs and abilities.  For example, bookkeeping could be done
by a lawyer, but it not an area where we have any training. Furthermore, spending your
time doing bookkeeping services is not a terribly effective use of your time.  Hiring a
part-time bookkeeper on a weekly or bi-weekly basis may be more cost-effective.

• You should be able to demonstrate that you have the necessary traits to lead and manage
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• Describe how your business background and experience helps you to manage and run
your practice.

• Describe how your staff will compensate for necessary and/or missing skills.
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• What salaries, benefits and vacations will you be offering? How will you meet your
staffing needs during vacations and absences?  How often will you be absent from the
office? Who assumes management duties during your absence?

• Describe how your personnel needs could change and how you will handle this.

• Describe your management structure and how decisions will be made.

8. In-depth Marketing Plan:

• Describe how you propose to reach your target market

• Describe your target market by identifying all common traits, aspects or factors

• Describe your strategies to reach your target market by personal contact, newsletters, web
site, print media, advertising etc.  Show sample-marketing materials.

• Set out your marketing budget and allocate these marketing funds against your marketing
programs.

• Describe your marketing goals in quantifiable terms.  Describe your system to review and
evaluate your goal attainment monthly.

• Describe how you will build your customer loyalty and referral network within your
target market

• Describe how will you build and retain your competitive edge and prevent other lawyers
from cannibalizing your market

• Set up a system whereby you open files on your competitors and place all information on
and marketing materials produced by these firms in the files

• Regularly review these files to determine your competitors marketing strategies and
decide how you can adapt your marketing strategies accordingly

• Describe where you lie on the price/quality curve.

• Describe how you have attained alignment between your proposed services with the cost
of your services.

• Look at the price/quality mix offered by your competitors.  Describe how you will be
competing on grounds other than by price.
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• Demonstrate that you understand your competition and their pricing.  Show that you have
a solid business plan that distinguishes your service offerings and your cost structure
while maintaining a reasonable profit margin.

Reposted with permission.  Originally appeared as a precedent document/
practice aid at: http://www.practicepro.ca/Practice/

financesbookletprecedents.asp. 
Courtesy of the Lawyers' Professional Indemnity Company (LAWPRO), a wholly 

Canadian owned insurance company that provides professional liability 
insurance to lawyers in Ontario and TitlePLUS title insurance coast-to-coast. 
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FREE FROM THE PROFESSIONAL LIABILITY FUND: WWW.OSBPLF.ORG

The practice aids listed below are available at no charge from the Professional Liability Fund at our web site
www.osbplf.org. You may view, save, and print individual documents in PDF format, or

download the entire collection of forms in Word for Windows.
For more information, go to www.osbplf.org, select Practice Management, then Forms. 4/2018

Adoption 1/18
Checklists for Stepparent, Adult, 
Independent, Agency & Foreign
Adoption; Notice Right to Pmt for 
Counseling & Affidavit of Notice
Bankruptcy 11/17

Bankruptcy Checklist & Resources
Business 1/16

Checklist Sale of Small Business; 
Corporate Info Sheet
Buying a Law Practice 8/17

Checklist for buying law practice
Child Abuse Reporting 12/17

FAQs about child abuse reporting
Client Relations 7/17

Brochures & Checklist
Client Service Questionnaires
Client Status Report
E-mail, Handle Interruptions
Notice to Clt re Theft of  Equipmt
Receipts, Transmittals,  Voicemail,
Closing Law Office 8/17

Checklists and Forms, including
Law Ofc List of Contacts 

Office File Tracking Sheet 
Conflicts of Interest 12/15

Conflict Self Audit
Disclosure & Consent 
Conflict of Interest Systems
Declined Prospect Info 
ORPC 1.8 self conflict disclosure 
letter, Request for Conflict Search
Conservatorships 1/18

Conservatorship Cklist & Duties
Acknowledge Restriction of Assets
Construction Liens 12/17

Checklists (Fed, State, Constn)
Lien and Bond Intake Checklist
Contract Lawyering 7/17

Checklist, Letters, Intake form
Criminal 12/17

Criminal Case Checklist
Immigration Checklist: Crim Case
Crim/Juvenile Task Force Rpt
Cybersecurity & Breach 2/18

Checklists Cybersecurity, Data 
Breach, Notice re Comp Theft, 
Metadata, Excess Coverage 
Departing a Firm 12/17

Articles, Checklists Assoc. & 
Partners, Sample Letters, Ethics 
Opinions, Email Tips
Disaster Resp/ Recover 8/17

Disaster Planning & Recovery 
Resources, Checklist, Guide
Managing Practice Interruptions
Disclosure of Potential 
Malpractice 8/17

Disclosure Letter to Client, Articles
Checklist, Resources

Disengage/Nonengage 12/17
Letters Disengagement & 
Nonengagement; How to Fire Client
Docketing & Calendaring 3/15

Note, Docket Sheet, Checklist, Follow 
up, Tickler, State Rules
eCourt 8/17

Tips, traps, and resources for eFiling in 
the Oregon eCourt system.
Elder Abuse Reporting 10/17

FAQs about elder abuse reporting
Engagement/Fee Agmts 1/18
Engagement letters & fee agreements, 
Contingent Fee Agmt, OSB Model 
explanation of Contingent fee, 
Authorization to charge credit card
Entity Formation 1/16

Choice of Entity for Legal Practice
Lawyers as PCs, LLCs & LLPs
Estate Planning 1/18

Checklists & sample letters, Digital 
assets, transferring property to children
Family Law 1/16

Over 20 forms, including checklists, 
sample letters, guidelines
File Management 1/18

Client Files Revisited, 
File Closing Checklist, File 
Documentation, File Retention and 
Destruction, New Client Information 
sheets, Producing client file
Setting Up an Effective Filing System
Financial Management 7/17

Billing & Time Slips, Time Sheets, 
Business Plan Outline & Worksheet, 
Cash Flow Worksheets, General 
Ledger, Start up & Monthly Budgets, 
PTLD Multnomah Business Tax
Guardianships 2/18

Guardianship Checklist & Duties
Hardware & Software 2/18
ABA Technology Resources, Tech 
Resources for Mac Users, 
Digital Signatures, Disclaimers,
How to Back Up Your Computer, 
Outlook (templates, signatures, rules)
Setting up Outlook client files,
Immigration 2/18

Resources for Immigration Lawyers
Litigation 2/18

Sample Checklists, Letters, Time
Limitation Charts, & Interview Forms

Mail Handling 8/17
Mail Handling: Paper & Paperless 
Marketing 11/17
Sample marketing plans, worksheets, 
checklists & information
Moving A Law Office 7/17

Checklist

Office Manuals 1/18
Manuals:  Office, Policy, Procedures
Using Form Books
Office Sharing 6/17

Checklist for Work-for-Rent, guidelines
Office Systems Review 7/17

Office Systems Review Checklist
Opening a Law Office 11/17

Opening a Law Office Checklist
Home-Based Law Office
Paperless Office & Cloud 
Computing 12/17
Articles, checklists, Online Storage 
Providers, Retention of Electronic 
Files, Saving Text Messages
Partnership / Of-Counsel 8/17

Partnership Agreement Checklist
Associate Agreement Checklist
Resources for Withdrawal & Dissolution
Of-Counsel Relationships
Probate 1/18

Checklists, forms & time limitations
Real Property 12/17

Foreclosure Help and Mediation
Landlord-Tenant Form
Lead Paint Disclosure for Leases/Sales
Residential Transactions Checklist
Trust Deed FC Checklist
Retiring from Law Practice 8/17

Checklist and Resources
Selling a Law Practice 8/17

Checklist and Resources
Staff 7/17

Utilizing Paralegals; Professional 
Organizations for Staff
Checklists New & Departing Staff
Confidentiality in the Law Office
Delegation Memo, Project Assignment
Ethics for Support Staff, Contract Lawyers 
Independent Contractors or Employees 
Reception Duties 
Trust Accounting 11/17
25 Ways Protect Firm - Embezzlement
Accepting Credit Cards; IOLTA Accounts
Client Ldgr Card & Journal
F.A.Q.s re: Trust Account 
Notice of Enrollment to OLF re: IOLTA
Trust Acctg Rules for Wash. Practitioners
Trust Account Reconciliation 
Workers’ Compensation 3/18

DCS and CDA Forms/Disclosures
Intake Form and Client Responsibilities
Workers’ Comp Board Forms

The dates shown are revision dates.
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NO PHONE ORDERS PLEASE. 

These practice aids are provided to help attorneys improve their practice.  The material provided does not 
establish, report, or create the standard of care for attorneys.  The material is not a complete analysis of the topic 
and each attorney should conduct his or her own appropriate legal research.  All copyrights reserved except that 
permission is granted for Oregon lawyers to use and modify these documents in their own practices.  These 
materials may not be republished, sold, or used in any other form without the written consent of the Oregon State 
Bar Professional Liability Fund. © OSB Professional Liability Fund

If you use these practice aids and have suggestions for improvement, please contact Barbara Fishleder at 503-
639-6911 or 1-800-452-1639.  If you have questions, please contact Julie Weber at 503-639-6911 or 1-800-452-
1639.

If you do not have Internet access and would like to receive hard copies of the checked forms listed above, MAIL this form to:
Attn: Julie Weber, PLF, PO Box 231600, Tigard, OR  97281 or FAX: 503-684-7250.

Name Bar #

Firm Name (If applicable)

Street Address City State Zip

Phone
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Managing Your Practice

Business Essentials:
Tips for the Small Firm and Sole Practitioner
By Sheila Blackford, Dee Crocker & Beverly Michaelis

According to the American Psychological  Association, almost three-quarters of adults report  that money is a “very significant”
source of stress. Add the pressure of running a solo practice or small firm, and financial worries can quickly spiral out of control.
So how can you get on track, meet your goals and create a vision for the future? It starts with planning and a little number-
crunching.

Create a Business Plan
Every solo or small-firm practitioner should have a written business plan. If you are applying for a loan or line of credit, the bank
will require it. But it isn’t just an exercise for new lawyers or those seeking financing. Your business plan serves as a roadmap for
the future. It describes your reason for going into business, why you are entering into (or continuing) a particular type of practice,
your projected income and expenses, how you will market yourself and how your business will be structured. It requires research,
organization and reflection. However, it doesn’t have to be a daunting task. The Small Business Administration is a great place to
start. See http://tinyurl.com/smallbusinessadmin.

For tools specific to the legal profession, try these free resources from the Law Society of British Columbia, http://tinyurl.com
/lawsocietyBC; FindLaw, http://tinyurl.com/findlawbizplan and Whittier Legal, http://tinyurl.com/whittierlegal. The American Bar
Association offers the 2011 edition of The Lawyer’s Guide to Creating a Business Plan,  a step-by-step software package with
self-calculating worksheets, detailed financial plans, and preformatted documents. www.abanet.org/abastore/index.cfm. Creating
a Business Plan, excerpted from Flying Solo: A Survival Guide for the Solo and Small Firm Lawyer, is a bargain at $19.95.All ABA
Web store products may be ordered through the Professional Liability Fund at a discount. From the PLF website, www.osbplf.org,
select ABA Products, and note the PLF promotional code.

Your Mission Statement
A mission statement is an important component of your written business plan. How can you express your talents, passion and
values in a concise paragraph or two? Four simple exercises developed by Terry Leahy will help you craft a concise, professional
mission statement. See this post for more information: http://tinyurl.com/pracmgmtmission.

Your Financial Plan
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Your financial  plan is a key component of  your business plan and ultimately the success of  your law practice.  It  includes a
statement of your financial goals. Tracking the ebb and flow of income and expenses will allow you to project revenue, create a
budget  and  monitor  the financial  health  of  your  law firm.  Start  by  reviewing  your  expenses.  Some are more essential  and
time-sensitive than  others,  such  as your  annual  bar  dues and  PLF assessment.  Both  require planning  to ensure you  have
adequate cash on hand to make these payments.

You should become familiar with three particular financial statements that will  be an important focus of your financial planning
process. You can create these reports yourself or hire an accountant to assist you.

1. The Balance Sheet. A balance sheet is a statement of your assets and your liabilities at a specific point in time — a financial
snapshot. Some firms create a balance sheet at year end, while others prepare this statement monthly or quarterly.

2. The Income Statement or Profit and Loss Statement. This is a summary of all the income received and all the expenses paid
during a specific period of time, usually a month, a quarter and/or a full year.

3. The Cash Flow Statement. This worksheet shows your cash inflows and outflows over a period of time: monthly, quarterly
and/or yearly. It allows you to see the peaks and valleys in your cash flow so you can plan for periodic big expenses and set aside
reserves for meeting emergencies. A sample 12-month cash flow statement is available on the PLF website,  www.osbplf.org.
Select Practice Aids and Forms, then Financial Management. A cash flow statement can also be created in QuickBooks or similar
software.

Sample  balance  sheets  and  income  statements,  along  with  other  forms,  can  be  found  by  searching  the  SBA Website,
http://www.sba.gov/.

Use a Budget
Every law office should have a budget. Without one, it’s easy to overspend and hard to plan for future purchases. Knowing your
overhead costs will  help you decide how much revenue you need to make and how much you need to charge to bring in that
amount. Failure to budget can cause financial  problems. Lawyers with financial  problems may take on new clients who have
money in hand, leaving the work for existing clients unfinished. This can lead to disciplinary complaints from clients whose work is
not completed.

How will  you  find  the right  amounts for your initial  budget? If  available,  gather the last  three years of  tax returns,  including
pertinent schedules. Reevaluate your expenditures. Are there places you could cut back? Is it time to invest in new technology or
hire support  staff? Keep your business objectives in  mind.  Your budget  should  be crafted to meet the short,  mid-range and
long-term goals of your plan.

If you are just starting out, estimate your expenses and then adjust your estimates over time based on what you are actually
spending. This will allow you to create a realistic budget.

If you have accounting software, you can create a budget and run reports and graphs that compare actual to budgeted income
and  expenses  by  category.  Both  Quicken  and  QuickBooks  have  this  feature.  These  programs  can  also  create  a  budget
automatically from actual income and expenses you’ve previously entered.

If you don’t have accounting software, you can use online resources like Mint, www.mint.com,  or Wesabe, www.wesabe.com.
Both are free and allow you to budget, manage investments, set spending alerts and generate reports. Additionally, Mint offers a
free iPhone app to track expenses on the go.

If you want to focus specifically on what your hourly rate should be, try Freelance Switch, http://freelanceswitch.com/rates, an
easy-to-use hourly rate calculator.

Mint, Wesabe, and Freelance Switch are secure sites. No personal identifying information is required. But if the idea of entering
financial data online makes you uneasy, the PLF offers budget forms. From the PLF website, select Practice Aids and Forms, then
Financial Management.

Industry-Specific Data for Lawyers
Every five years, the Oregon State Bar sends out an economic survey to a random sample of the bar membership. The most
recent survey was conducted in 2007 and is available on the bar’s website at http://tinyurl.com/osbar07survey. Information on
billing practices begins on page 26. Hourly rate data is captured by geographic location, total years admitted to practice and areas
of private practice. The following bar sections participated in a supplemental hourly rates survey in 2008: Antitrust, Business Law,
Business  Litigation,  Civil  Rights,  Construction  Law,  Consumer  Law,  Energy  Law,  Environmental,  Intellectual  Property,
International, and Litigation. The supplemental survey can be found here: http://tinyurl.com/osbar08suppsurvey.

Use this data, in conjunction with your budget or calculations from Mint, Wesabe or Freelance Switch, to decide how much you
should charge for your services.

Avoid Common Pitfalls that Lead to Non-Paying Clients

Getting paid can be a stressful part of practicing law. It’s easy to sabotage yourself if you don’t consider some common pitfalls
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and how to avoid them:

Discuss fees at the outset of the representation. Carefully screen new clients to minimize the number who don’t pay for your
services because they can’t afford your fees.

Avoid clients with unrealistic expectations. The client who frequently complains or needs constant handholding is often the same
client who is unhappy with your bill.

Review your billing practices with new clients. Make sure they understand that time will be billed in tenths of an hour, statements
will be issued monthly and payment is expected within 30 days. Include a due date on all your bills.

Use written fee agreements to prevent misunderstandings and communicate what will happen if the client does not pay.

Since most people are paid on the first of the month, send your bills out by the 25th of the month so they will have your bill in
hand when they are paid.

Monitor accounts receivable closely and establish a collection procedure ahead of time. Assuming you generate bills on the 25th
of the month and clients are expected to pay within 30 days, your procedure might be: On Day 31, past-due clients automatically
are sent a second billing notice. On Day 40, past-due clients receive a phone call. On Day 50, past-due clients receive a (form)
letter, and so on. The idea is to establish specific steps that follow a timeline.

Remember, these situations rarely get better. If you need to withdraw, comply with the Oregon Rules of Professional Conduct
(ORPC). See “How to Fire a Client: Do’s and Don’ts When Ending Representation,” Beverly Michaelis, Oregon State Bar Bulletin
(July 2007) and “Tying Up Loose Ends: How to End a Relationship,” Helen Hierschbiel, Oregon State Bar Bulletin (October 2010).

Offer incentives, such as a discounted or hourly rate or flat fee, if  the client establishes a retainer or pays your fee up front.
Comply with OSB Formal Opinion 2005-151 if you intend to charge a fixed fee “earned upon receipt.” Recent amendments to
ORPC 1.5 and 1.15-1 explicitly require a written fee agreement signed by the client informing the client: 1) The funds will not be
deposited  into the lawyer  trust  account;  2)  The client  may discharge the lawyer  at  any time;  3)  In  the event  the lawyer  is
discharged or discontinues representation, the lawyer may be required to refund all or part of the fee if the services for which the
fee was paid have not been completed.

Consider an  early-payment  discount.  If  the client  pays your outstanding  bill  within  10 days rather than  30,  give the client  a
percentage discount off the total amount due.

Accept credit cards. Avoid bookkeeping hassles by using a private credit card processor who will take merchant fees only from
your business account, not your lawyer trust account. Be sure to read and comply with OSB Formal Opinion 2005-172.

Collect the “last month’s rent.” Require that the client pay a security deposit to be held in the lawyer trust account. Invoice the
client as usual. At the end of the matter, use the security deposit to pay the client’s final bill. Alternatively, the funds may also be
used if the client fails to pay a monthly invoice. Put this arrangement in writing. Keep in mind that if the client’s funds can earn net
interest, you are required to establish a separate interest-bearing account for the client or obtain a waiver of the client’s right to
interest. See OSB Formal Opinion 2005-117 for additional details.

Use “evergreen” retainers. In this type of arrangement, the client agrees to maintain a specified retainer balance at all times. Your
bill should reflect the beginning retainer balance, fees and costs incurred during the month, total funds disbursed from the client’s
retainer, any balance remaining, and the amount needed to replenish the retainer to the required amount.

Consider interest charges carefully.  Unless you and the client have entered into an enforceable written agreement to charge
interest at a higher rate, you may charge only the statutory rate of nine percent on a past-due account. See OSB Formal Opinion
No. 2005-97.

Resist  the temptation  to modify  your  fee agreement  with  current  clients.  OSB Formal  Opinion  2005-97 also stands for  the
proposition that modification of a fee agreement in the lawyer’s favor requires client consent preceded by an explanation of the
reason for the change and its effect on the client. In addition, any modification must be objectively fair. Meeting this standard isn’t
impossible, but it isn’t easy, either. If you discover you have made a bad bargain, the best course is to learn from experience and
change your fee agreement prospectively with future clients. Otherwise, you may find yourself in the middle of a fee dispute, even
if your client initially agrees to the modification.

Think twice before suing a client for fees. The decision is yours, and economic pressures are hard to ignore. Before you take this
ultimate step, however, be sure you’ve considered all the issues, including the possible effect on your PLF coverage. See “Fee
Disputes and Binding Arbitration — Impact on PLF Coverage,” Roger Westendorf, In Brief (June 2009).

Business and financial planning may not be what you went to law school for, but the ultimate success of your practice depends
on your ability to understand and manage the financial nuts and bolts of running a law firm. However, you don’t have to do it by
yourself. Spend some time planning for the future, use the resources available to you, and get outside assistance if needed.

The authors are practice management advisers at the Professional Liability Fund.
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Dee Crocker is a practice management adviser for the Professional Liability Fund. Reach her at (503) 639-6911 or by e-mail at
deec@osbplf.org.

© 2011 Sheila Blackford, Dee Crocker & Beverly Michaelis
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Riding the Wave:
So You Want to Hang Out Your Own Shingle?
By Randal Acker

Whether due to the economy, technological advances, or clients demanding individualized attention, more and more attorneys are
contemplating hanging out their own shingle. Starting your own practice resembles learning to surf. The following is intended to
help others benefit from my experiences catching the wave as a sole practitioner and riding it as manager/owner of a small law firm.

The Business of Law
Law school  may have taught us general  legal  principles, research skills and even how to speak legalese. Few, if  any of us,
learned how to run a law business. Many attorneys have started but were unable to continue their own practices, because they
never understood a fundamental concept: a law firm is a business. Like any other business, you have to focus on things like
keeping revenue up and costs down. If you went to law school to only practice law, then you should not start your own firm.

Most  of  my clients are business owners.  So,  running  my own business seemed a natural  fit.  I could  better identify with  the
problems facing my clients as a fellow business owner. Also, operating my own practice was a good selling point. Few business
lawyers can claim that they have successfully started and run their own business.

You must  also have the skills or willingness to learn  the many aspects of  running a business.  A few large firms have hired
non-attorney CEOs to run their firms as businesses. As a sole practitioner or owner of a small firm you will have to be your own
CEO.

Before Acker & Associates, it was just Acker (myself). I answered my phone, prepared my own billing and emptied the trash. As a
sole practitioner, you will perform such tasks, at least until you have the finances to hire others. By performing all tasks of your
business, you will  both save on overhead and become acquainted with the different facets of your business to help you better
manage others in the future.

Budgeting
Some may want to immediately hire others to perform non-legal tasks. However, you need to make sure that you have adequately
budgeted for any such costs. I started my own practice as an experiment, to see if it would work. I was convinced I would join
another large firm and did not want to invest any funds into my practice. I used a card table as a desk, borrowed a computer, and
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used a small back office next to the building’s bathroom for minimal rent.

I watched some of my peers suffer from more aggressive financial practices. One of their biggest mistakes was spending fees
before actually collecting them. It may be tempting to start your business by buying new, fancy furniture and equipment on credit.
However, high start-up costs can sink your practice.

Perhaps the best financial approach is somewhat less conservative than the path I chose. You will need to attract clients, and your
surroundings must exude a degree of  success and stability.  I eventually realized that the card table and back office did  not
provide that impression.

What Are You Selling?
Like any business in  the service industry, you need to decide which services you are offering. At one extreme is the general
practitioner that  will  work on  any legal  matter that  comes through the door.  Aside from the possible malpractice issues,  this
approach may prevent you from specializing in  any particular area.  Consequently,  not only will  you be unable to convey the
expertise demanded by a prospective client, but you will prevent yourself from efficiently providing a service. You will constantly
face steep learning curves in each specialized area and may have to substantially reduce your fees to remain competitive.

At the other extreme is overly restricting your practice area. You may find yourself without any work. You also risk discarding the
challenge or intrigue of a more varied practice, which can result in the domino effect of less enthusiasm, lower client satisfaction
and fewer referrals.

Set parameters for your practice but  maintain  some flexibility.  Although my experience and interest was in  business law and
litigation, during the first years I broadened my practice to include criminal defense. I received indigent criminal defense cases
from the state. The experience was invaluable, even for my commercial litigation practice of today. It sharpened my litigation skills
and provided me with familiarity with the courtroom and staff.

Risk Tolerance
On your own, there is no ceiling to what you can earn. However, there is also no basement. Some just do not have the stomach
for running a business. Others thrive. It all depends on your personal risk tolerance as well as your personal circumstances.

When I started my practice, I was single and without any dependents. I could work long hours and survive without a steady
paycheck. Now, married and with four children, I do not have the same risk tolerance.

Bosses/Clients
A common misconception of owning your own business is that you do not have a boss. You actually have many bosses — your
clients. They pay your salary and can fire you. Hence, good client relationships are invaluable for your business. Each of your
clients should feel like your only client. Clients are not interested in your other matters or your schedule, except to the extent it
involves them. To succeed with your practice, you must be responsive to your clients. You must answer their calls or return their
calls promptly. Many of my clients came to me from other firms because of the lack of individualized attention.

Your own clients can be your best referral source. In my experience, clients from referrals are already sold on me and my firm
before they even enter my office.

Like investing in stock, you should try to maintain a “portfolio” of many clients. This will ensure that you have a steady stream of
work.  Many sole practitioners,  as  well  as  law firms,  find  themselves  working  primarily  for  a single client.  This  can  become
dangerous for the viability of your business. You may become too dependent on this single client, who may then acquire leverage
to negotiate down your fees. Worse, the client could decide to use another firm or take its needs in-house, effectively putting you
out of business.

At the beginning, you may be anxious for any work. As another attorney once said to me, “It’s not the clients you have but the
ones that you turn down that make your practice.” If you intend to make money with your practice, like most of us, make sure that
you and your client have the same expectations regarding payment of your fees, and make appropriate arrangements to ensure
you will receive such fees. Only take on matters/clients that interest or motivate you. Otherwise, your services will be subpar and
you will not enjoy your work.

Peers
Inevitably, you will  need to bounce ideas off of another attorney. In a large firm, you need only walk down the hall. As a sole
practitioner,  you  will  need  to make more of  an  effort.  Form your own  informal  network of  attorneys.  I have been  pleasantly
surprised at the lengths other attorneys will go to assist each other. You just need to initiate the contact.

I was fortunate to be surrounded by other sole practitioners in the building where I began my practice. We shared everything from
business ideas to office equipment. I especially enjoyed the lunches. Around noon, we would usually grab lunch together, which
served as a good social break as well as the opportunity for feedback and the exchange of ideas.

Time Management
As a service provider, your time is your primary commodity. If you spend all of your day doing administrative work, you are not
billing and not making any money. On the other hand, if you work on client matters but do not send out bills, you will not get paid.
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At the beginning, you may not have many client matters. However, you should still put in a full day of work.

If I did not have enough billable work, I devoted any extra time to marketing. I remember thinking, when I first started on my own,
“I can go see a matinee.” Eighteen years later, I have not yet seen that matinee.

Make lists and prioritize items on the lists. You can use your PDA, computer or even a pen and paper. Check off items on your
lists to give you the satisfaction of completion and so that you can look back on your day and evaluate your productivity. While the
practice of law requires diligence in performing tasks and adhering to deadlines, running your own firm takes such discipline to an
even higher level.

Separating Work & Play
Avoid burnout. Harness your initial enthusiasm by occasionally taking breaks, even just to eat, sleep and socialize. You will come
back rejuvenated and with a fresh approach.

I made a conscious effort  to keep my worlds separate to avoid  burnout and preserve my sanity.  I have always maintained a
separate office from my residence and tried to keep work at the office. I also am a proponent of the “monkey suit” as opposed to
casual Friday attire. By putting on my work clothes, even if I do not have court or a client meeting, I keep my worlds separate.
Also, appearances can be important, especially if you are interested in attracting clients.

Perseverance
Keep at it. I had worked briefly for a large firm and decided to hang out a shingle as an experiment. I made below-poverty-level
income for the first year (after a large firm salary) but noticed an upward trend. So, I rode the wave and, 18 years later, I am still
on that board. No longer a sole practitioner, we are now a small firm. Instead of a card table in a back office, we now have our own
building. The seas may be choppy or calm. Yet, over time, your network and client base grows, and so will your practice.

Hanging out a shingle is not for everyone. Like surfing, with a little balance and finesse, it can be both rewarding and fulfilling.
Surf’s up.

ABOUT THE AUTHOR
Randal Acker has a B.A in philosophy, politics, and economics from Claremont McKenna College and a J.D. from Cornell  Law
School.  Currently,  he is the managing attorney of  Acker & Associates P.C.,  a small  firm that  specializes in business law and
litigation. For more information or to contact Randal go to www.ackerlaw.com.

© 2010 Randal Acker
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Managing Your Practice
Law Office Start-Up
Law Office on a Shoestring
By Sheila Blackford

Lawyers start their own law office because they want to or have to or both. The Oregon State Bar 2007 Economic Survey reported
that  there were 11,111 lawyers with a quarter of  them practicing in  a one-lawyer office, especially outside of Portland. These
numbers continue to grow. Today, there are 424 newly admitted Oregon lawyers from the July 2008 bar exam. No one forgets the
feeling of pride in achieving this long cherished goal that demands untold hours of devoted study during law school and bar prep,
and, too frequently, a mortgage-sized debt of student loans.

What awaits this newest group of Oregon lawyers? Most will stay in Oregon. Some will begin their law career in a position at an
Oregon firm or public agency. Some with great pride and nervous optimism will open up a new law practice, either joining law
school classmates in new partnerships and small firms, or opening a sole practice. Still others may start out in an Oregon firm or
agency and quickly find that meeting billable hours requirements or expected work load is onerous, tedious, frequently devouring
evening and weekend hours, and diminishing quality of life for the lawyer and for the lawyer s friends and family. After a couple
of years, the call of starting a new firm may become impossible to ignore.

When starting up a law practice, it  is nice if a lawyer has a number of years of practice, a small  book of business, adequate
savings for business and personal expenses for the first year, a spouse or domestic partner with a good paying job and liberal
health benefits, and if truly fortunate, wealthy relatives desiring to help with start-up costs and inevitable early cash flow troubles.
Those lawyers are lucky indeed and are reading another article. This column is for those joining the ranks of Oregon attorneys
needing to start their law practice on a shoestring.

But wait!  A simple glance in the newspaper shows that it is a difficult down economy. A down economy affects more than just
lawyers looking to open their new practice. Start-up law practices may be in a more ideal position in comparison to firms struggling
with bloated overhead. The new start-up can find negotiating leases for office space is more favorable, and should check for
newspaper ads and signs posted in office windows. Businesses that may have ramped up the physical amenities too quickly may
be now selling reasonably new office furniture and equipment at a fraction of what they paid. Lastly, when clients themselves have
less money to spend on legal services, the lawyers who can provide legal services at a lower cost emerge as the winner of the
clients. And to state the obvious, having clients is point.

Financial Considerations
Financial considerations are a difficult area for many lawyers starting up. Ideally, you need enough money or income source for
you and your family s living expenses for one year. Especially during times of economic uncertainty, you will be relieved to have
more than a 30- to 90-day cushion of funds. If you wish you had a 30-90 day cushion, you will need to line up some steady-paying

Welcome to the Oregon State Bar Online http://www.osbar.org/publications/bulletin/08oct/practice.html

1 of 3 11/6/2012 3:55 PM

Supplement 8-5



job, even if it means you litigate by day and drive a cab by night.

You must be able to meet the most important initial business expenses: your mandatory Oregon State Bar dues, and if you are in
the private practice of law in Oregon, your mandatory Professional Liability Fund Coverage premium. If you do not pay them, you
will be suspended from the practice of law. For this reason, many lawyers budget to pay the entire year at the beginning of the
year so that no matter how bad finances get, they do not risk discipline sanctions for not meeting their obligation.

If you select a business entity, you will have a filing fee for the Oregon Secretary of State. If you have an office, you should wisely
set aside money for the first  two months and last month of rent.  You may be able to find just want you need in  the way of
government surplus equipment and office furnishings in Oregon at http://www.oregonsurplus.com.  Or you may already have a
good computer with word processing software and a good printer, but you will still need to purchase office supplies like paper, file
folders, stationery, business cards, postage and paper clips and staples. You may not have a fax machine or copier, but you will
still need to pay for faxes and copies even if you use the local copy shop or the online fax service such as Internet Fax to e-mail
service at www.efax.com.

You may decide to use your cell phone and find your cell phone plan needs upgrading. The expectation of privacy of a cell phone
is less than land line calls, and your client may appreciate you informing him when you are talking over your cell phone. The ABA
Comment Number 17 to the Model Rule 1.6 Confidentiality http://www.abanet.org/cpr/mrpc/rule_1_6_comm.html makes the point
that the client may require the lawyer to implement special  security measures not required by Rule 1.6 or may give informed
consent to the use of a means of communication that would otherwise be prohibited.

You will have business expenses that quickly add up and become monthly or semi-monthly expenses. You need to be prepared
for not having money coming in for the initial 90 days, as in this scenario: Within 30 days you get a client; at 60 days work is
completed and client billed; and at 90 days the client pays your bill  within 30 days of the billing date.

Should you try to obtain a small business loan? Should you try to get a line of credit on your home? Should you borrow against
your 401k plan? Should you set aside a credit card for making purchases and taking cash advances? You will find it is almost
impossible to get a loan from a bank for starting your law practice unless you have a cosigner with excellent credit. Be cautious
before taking on any additional debt when your ability to repay it is not established. Your circumstances
may allow you to approach your parents and ask for an advance on your inheritance or a loan. You might decide your best option
is to try to decrease your financial expenditures and try to line up other income sources.

You might try to do some contract lawyer work, which is working for another lawyer on a specific project, like performing legal
research and writing. Oregon Women Lawyers (OWLs) has a contract lawyer referral  service that can help you find out about
contract lawyer opportunities.

You may be able to perform legal research and writing without having to purchase Professional Liability Fund coverage if: your
work is reviewed and supervised by another attorney with PLF coverage; you make no strategy or case decisions; you do not hold
yourself out to any client as an attorney; you sign no pleadings or briefs; you attend no depositions as the attorney of record; you
make  no  court  appearances  as  the  attorney  of  record;  you  do  not  use  titles  of  attorney, attorney  at  law,  or  lawyer  on
correspondence or documents; and you are not listed on the firm letterhead or in the firm name as an attorney or firm member
unless retired and noted as retired or of counsel  (retired). Consult the PLF Exemptions Guidelines for Law Clerks/Supervised
Attorneys and for Retired and Of Counsel (Retired) which can be found on the PLF website. Additionally, see the PLF Practice Aid
and Forms category entitled Contract Lawyering. Check the Oregon Women Lawyers organization Contract Lawyers Services at
http://www.oregonwomenlawyers.org/services/ for help.

Location
You may decide to run your law office out of your home, with a house/office combination, typically turning your living room into
your reception area and your closest bedroom into your law office where you meet with your clients. Or you may have a law office
at home and meet clients in their clients  homes or in conference rooms that they rent by the hour.

Depending upon your geographical area of practice, you may have additional options such as a virtual office arrangement where
you contract for the services desired  telephone answering, mail
service, meeting room facilities, fax services  most offering a variety of packages that can solve the office needs of most lawyers,
or an executive office suite that offers the service of a general receptionist, access to a conference room and an individual office.

Office sharing makes sense for a number of lawyers in a variety of locations  a group of sole practitioners collectively rent space
in an office building, sometimes sharing a receptionist and the lease of a copier so that services are affordable for each of the
lawyers. If you decide to participate in an office sharing, see the PLF practice aid category Office Sharing. It has copies of the two
Oregon formal ethics opinions regarding office sharing: 2005-50 Conflict of Interest Office Sharers and 2005-12 Office Sharing
Firm Names.

Your physical location should make sense for the clients you wish to serve. If you are located in a larger city, you will have more
choices. You will want to be located where your clients will find it convenient to come to your office. For example, will your clients
need or desire to take public transportation to your office? Will  your clients find adequate safe parking available close to your
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office? Will clients prefer having your office be in a downtown main street location or in a neighborhood? Check the Bulletin and
your local bar association s newsletters which frequently have classified ads for existing law firms that may have unused office
space to rent.

Technology
Technology can enable you to sanely run a one-person law office with no secretary or paralegal. Voice recognition software gets
better with each new version. Check out Nuance s Dragon Naturally Speaking 10 Preferred. Although it is more affordable than
paying for even a part-time secretary, it is more useful for straight-forward word processing, not fancy formatting, which you will
still  need to set  up.  If  the idea of  having  to prepare pleadings is troubling,  contact  a PLF practice management  advisor for
pleading templates to help you with some of the tricky formatting.

Use your trustworthy law school computer until you can afford the computer you will need as the true workhorse of your practice.
Performance and durability are the top features that should guide your search for your computer workhorse. If you intend to run
Windows XP, you will need at least one gig of RAM as a bare minimum, but the cost to upgrade to the preferred two gigs of RAM
is likely under $50. If you intend to run Windows Vista, then you will need at least two gigs of RAM, but it is best to have four gigs,
and a 256 MB RAM video card. Vista is more sophisticated than XP and consequently demands greater memory. Note that there
are networking issues that make IT consultants encourage offices to stick with XP rather than Vista. Dell offers some computers
with XP installed and provides a disc with Vista for later conversion. ABA members are entitled to a discount with Dell Computers.

Should you go with a desktop personal computer or a laptop? Desktop PCs take up space for the CPU and separate monitor and
usually require extra cords.  With  laptop  computers you  contend with  one power cord  when you need to be plugged in  and
recharging. If you require a bigger screen, get a docking station with a bigger screen. At the push of a button, you are undocked
and ready to go mobile with just your laptop and power cord to work while waiting in court or in Starbucks.

Software for word processing is essential. Most clients and other lawyers will be using Microsoft Word or Corel WordPerfect. You
may be interested in the free open source software suite called Open Office, which mirrors Microsoft Office, and is available at
www.openoffice.org.

Software for tracking finances, your general account and your lawyer trust account is very helpful. Microsoft offers a free program
called Microsoft Accounting Basic which can be obtained from the Microsoft website, www.microsoft.com or you may choose the
popular QuickBooks which can be obtained at http://quickbooks.intuit.com, and there is a free 20-customer version that can hold
you over until your account receivables begin.

Ethical Considerations
This article would not be complete without mentioning ethical considerations. Many people think that lawyers should never hang
their law shingle fresh out of law school and admission to the bar. It is difficult, but doable. Many people think that lawyers should
not open their practice if they can barely afford the cost of business cards, let alone office rent. It is difficult, but doable. Should
they do it, and can they do it? Let the answers to those questions be guided by the lawyer s honest self-appraisal of compliance
with Oregon Rule of Professional Conduct Rule 1.1 Competence, which states: A lawyer shall provide competent representation to
a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.

ABOUT THE AUTHOR
Sheila Blackford is an attorney and has been a practice management advisor for the PLF since 2005. She is a member of the
Solo/Small Firm Advisory Board of ABA TechShow 2009 and is serving on the 2008-09 Law Practice Magazine board as tech editor
for the ABA Law Practice Management Section.
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Q. When must I set up a lawyer trust account?

A. ORPC 1.15-1(a) states that a lawyer shall hold property of clients or third persons in a lawyer’s 
possession separate from the lawyer’s own property. Funds, including advances for costs and 
expenses and escrow and other funds held for another, shall be kept in a separate “Lawyer 
Trust Account.”

Q. Where can I set up a trust account?

A. Lawyers must open a trust account in the jurisdiction where their office is located. RPC 1.15-
1(a). The financial institution must be authorized by law to transact business in the state where 
the account is maintained; must be insured by the Federal Deposit Insurance Corporation or an 
analogous federal government agency; must have contracted with the Oregon Law Foundation 
(OLF) to report and remit interest earned on IOLTA accounts; and must have signed an 
overdraft notification agreement with the Oregon State Bar.

Q. Must I notify the OSB, the OLF, or PLF when I set up a trust account?

A. Lawyers opening a new IOLTA account are no longer required to complete a “Notice of 
Enrollment” form and submit it to the OLF within 30 days of establishing the account.  

Lawyers do not have to notify the PLF about their trust accounts.

Q. Why must I complete an Annual IOLTA Certification?

A. Every active member of the Oregon State Bar must annually certify to the OSB whether the 
member maintains any lawyer trust account in Oregon. ORS 9.675. The member must disclose 
the financial institution in which each account is held and the account number for each account. 
You still must complete the form whether your office is in another jurisdiction and those lawyer 
accounts are not in Oregon (box 2) or whether you do not hold client funds or the funds of third 
parties or maintain any lawyer trust accounts (box 3).

Q. When can I disburse funds from my trust account?

A. Wait a prudent amount of time for the funds to clear.  A check is not deemed “cleared” until it is 
honored and collected by the issuing bank, even if your bank has a policy of making funds
available in a shorter period.  

For an ordinary transaction with an established client or known third party, wait three banking 
days for locally written checks, five banking days for checks written within Oregon, but outside 
your local area, and ten or more banking days for out-of-state checks.  Note, that checks for 
$5,000 and over may be held by banks for seven banking days, whether drawn on a local, in-
state, or out-of-state bank, therefore allow sufficient time for these checks.

To avoid the growing problem of check scams, wait at least ten banking days before disbursing 
funds in the following circumstances: (1)  the transaction is with a new client or a client you are 
unsure about; (2) the check is very large; (especially compared with the extent of legal services 
provided, if the check is a retainer); (3)  the check is from an unknown third party; or (4) any 
aspect of the transaction raises (or should raise) your suspicions.  Remember that drafts or 
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other instruments may take longer than ten days to process.  To verify that funds have been 
collected, ask your bank to contact the issuing bank.

For further discussion of banking rules, check scams, and the time that may be necessary for 
funds to clear, see Sylvia Stevens, “Waiting for ‘Go’ Dough:  A primer on disbursing client 
funds,” Oregon State Bar Bulletin (June 2006) and “Trust Account Lessons Cautionary Notes,” 
Oregon State Bar Bulletin (July 2008) Helen Hierschbiel, “Scammers Take Aim at Lawyers: How 
to Avoid Becoming the Next Victim, Oregon State Bar Bulletin (May 2010), Sheila Blackford, 
“Check Scams Becoming More Sophisticated,” In Brief, no. 108 (November 2010), Beverly 
Michaelis, “Scam Update: New Ways They Can Get Your Money,” In Brief, no. 120 (January 
2013), Beverly Michaelis, “Don’t Get Scammed! Fraud Prevention Tip,” In Brief, no. 121 
(September 2013), Barbara Fishleder, “Oregon Law Firm Targeted by Scam,” In Brief, no. 124 
(December 2014), and Jennifer L. Meisberger, “Sophisticated Scams: Protect Your Clients’ 
Money,” Oregon State Bar Bulletin (June 2015).

Q. My trust account has had an outstanding check for a while. What should I do about it?

A. If the money cannot be returned to the client, you must comply with ORS 98.302-98.436 
(Uniform Disposition of Unclaimed Property Act).  Effective January 1, 2010, unclaimed funds 
held in lawyer trust accounts must be reported to the Department of State Lands (DSL), but paid 
over to the OSB with a copy of the DSL reports.  The reporting forms can be found on the DSL 
website at http://www.oregon.gov/dsl/UP/pages/upforms.aspx.  Forms 1a and 2a must be 
completed and sent to the DSL with copies of the reports and the unclaimed funds forwarded to 
the OSB.  In no circumstance may you take unclaimed funds for your own purposes.  OSB 
Legal Ethics Op No 2005-48. 

Funds held by a fiduciary are considered abandoned if the owner has not accepted payment of 
the funds, corresponded in writing about the funds or otherwise indicated interest in the funds 
within two years after the funds are payable or distributable to the owner. ORS 98.332. Funds 
deemed abandoned as of June 30 of each year are to be reported to the DSL during the month 
of October of that same year, although earlier reporting may be allowed upon written request.

Q. Can I have more than one trust account?

A. Yes.  Lawyers who represent clients in more than one jurisdiction may have to establish multiple 
trust accounts.  In addition, client funds that can earn “net interest” must be deposited in a 
separate trust account in which interest accrues for the client’s benefit. This shall be a separate 
account for each client or client matter or in a pooled interest bearing lawyer trust account with 
sub accounting that provides for computation of interest earned by each client’s funds and a 
payment to clients of interest earned net any bank service charges. ORPC 1.15-2(c).

Q. What is “net interest?”

A. ORPC 1.15-2(d) provides:  “In determining whether client funds can or cannot earn net interest, 
the lawyer or law firm shall consider the following factors:

(1) the amount of the funds to be deposited;
(2) the expected duration of the deposit, including the likelihood of delay in the matter for 

which the funds are held;
(3) the rates of interest at financial institutions where the funds are to be deposited;
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(4) the cost of establishing and administering a separate interest bearing lawyer trust 
account for the client’s benefit, including service charges imposed by financial 
institutions, the cost of the lawyer or law firm’s services, and the cost of preparing any 
tax-related documents to report or account for income accruing to the client’s benefit; 

(5) the capability of financial institutions, the lawyer or the law firm to calculate and pay 
income to individual clients; and

(6) any other circumstances that affect the ability of the client’s funds to earn a net return for 
the client.”

Q. Can I set up a lawyer trust account for a client outside of Oregon?

A. In Oregon, trust funds must be deposited in a trust account in the jurisdiction in which the 
lawyer’s office is situated.  See ORPC 1.15-1(a).  Lawyer trust accounts must conform to the 
rules in the jurisdictions in which the accounts are maintained.  Any inconsistencies between the 
rules of the jurisdictions will be resolved by the provision in ORPC 8.5(b).

Q. Can a client waive the right to interest?

A. No. Clients in the United States can have no choice regarding placement of funds into IOLTA 
and only those funds that cannot earn net interest are to be placed in the IOLTA. Rule 1.15-2(c) 
mandates that client funds that can earn net interest shall be placed in an interest bearing trust 
account for the clients benefit and the net interest earned by funds in such an account shall be 
held in trust as property of the client. Nothing prevents a client from making a subsequent tax 
deductible donation to the Campaign for Equal Justice or other charitable organization.

Q. Which banks offer the best interest rates on IOLTA accounts?

A: Where you bank matters! Put your lawyer trust account funds in one of the Leadership Banks 
identified on the Oregon Law Foundation website, www.oregonlawfoundation.org because those 
banks will maximize the rate of return on IOLTA accounts. For example, visionary banks pay at 
least 1% interest and charge no service fees for IOLTA accounts.

Q. Am I required to monitor my trust account?

A. Yes.  You must review your IOLTA account at reasonable intervals to determine whether 
circumstances have changed so a particular client did or can earn net interest.  ORPC 1.15-
2(e).

Q. What if a client earned or could earn net interest?

A. If a particular client’s funds either earned or could earn net interest, transfer the funds into an 
appropriate interest-bearing account and request a refund in writing for any interest that may 
have been remitted to the OLF.  ORPC 1.15-2(f).  Review ORPC 1.15-2(f) (1) and (2) for further 
details.  

Q. Can I pay client costs directly out of the trust account?

A. Yes, as long as the client has money in the trust account to cover the costs.  If funds have been 
deposited on behalf of a client have not yet cleared, you must either wait until they clear or pay 
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(September 2013), Barbara Fishleder, “Oregon Law Firm Targeted by Scam,” In Brief, no. 124 
(December 2014), and Jennifer L. Meisberger, “Sophisticated Scams: Protect Your Clients’ 
Money,” Oregon State Bar Bulletin (June 2015).
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(4) the cost of establishing and administering a separate interest bearing lawyer trust 
account for the client’s benefit, including service charges imposed by financial 
institutions, the cost of the lawyer or law firm’s services, and the cost of preparing any 
tax-related documents to report or account for income accruing to the client’s benefit; 

(5) the capability of financial institutions, the lawyer or the law firm to calculate and pay 
income to individual clients; and

(6) any other circumstances that affect the ability of the client’s funds to earn a net return for 
the client.”

Q. Can I set up a lawyer trust account for a client outside of Oregon?

A. In Oregon, trust funds must be deposited in a trust account in the jurisdiction in which the 
lawyer’s office is situated.  See ORPC 1.15-1(a).  Lawyer trust accounts must conform to the 
rules in the jurisdictions in which the accounts are maintained.  Any inconsistencies between the 
rules of the jurisdictions will be resolved by the provision in ORPC 8.5(b).

Q. Can a client waive the right to interest?

A. No. Clients in the United States can have no choice regarding placement of funds into IOLTA 
and only those funds that cannot earn net interest are to be placed in the IOLTA. Rule 1.15-2(c) 
mandates that client funds that can earn net interest shall be placed in an interest bearing trust 
account for the clients benefit and the net interest earned by funds in such an account shall be 
held in trust as property of the client. Nothing prevents a client from making a subsequent tax 
deductible donation to the Campaign for Equal Justice or other charitable organization.

Q. Which banks offer the best interest rates on IOLTA accounts?

A: Where you bank matters! Put your lawyer trust account funds in one of the Leadership Banks 
identified on the Oregon Law Foundation website, www.oregonlawfoundation.org because those 
banks will maximize the rate of return on IOLTA accounts. For example, visionary banks pay at 
least 1% interest and charge no service fees for IOLTA accounts.

Q. Am I required to monitor my trust account?

A. Yes.  You must review your IOLTA account at reasonable intervals to determine whether 
circumstances have changed so a particular client did or can earn net interest.  ORPC 1.15-
2(e).

Q. What if a client earned or could earn net interest?

A. If a particular client’s funds either earned or could earn net interest, transfer the funds into an 
appropriate interest-bearing account and request a refund in writing for any interest that may 
have been remitted to the OLF.  ORPC 1.15-2(f).  Review ORPC 1.15-2(f) (1) and (2) for further 
details.  

Q. Can I pay client costs directly out of the trust account?

A. Yes, as long as the client has money in the trust account to cover the costs.  If funds have been 
deposited on behalf of a client have not yet cleared, you must either wait until they clear or pay 
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the costs out of your general account and reimburse the general account when the funds have 
cleared.

Q. Must I keep a minimum balance in my trust account?

A. Only if the bank requires a minimum balance.  Most banks do not.  If a minimum balance is 
required, deposit just enough money to meet the bank’s requirement.  
See ORPC 1.15-1(b).

Q. What if the bank takes check-printing charges from the trust account?

A. You can deposit your own money into the trust account to cover the check-printing charges.  
ORPC 1.15-1(b) permits lawyers to deposit their own funds into the lawyer trust account to pay 
bank service charges or meet minimum balance requirements in amounts necessary for those 
purposes. 

Q. What if I have an overdraft on the trust account?

A. ORPC 1.15-2(l) states, “Every lawyer who receives notification from a financial institution that 
any instrument presented against his or her lawyer trust account was presented against 
insufficient funds, whether or not the instrument was honored, shall promptly notify Disciplinary 
Counsel in writing …. The lawyer shall include a full explanation of the cause of the overdraft.”  
See ORPC 1.15(2)(i) for further details.

Q. What do I do when a client overpays a billing statement?

A. You must deposit the entire client payment to the trust account.  Only the amount due the 
lawyer or law firm can be disbursed from trust in payment of the client’s bill.  Contact the client 
and get instructions on whether you should refund the overpayment or leave the money in the 
trust account for future costs.

Q. How long must I wait to withdraw funds from the trust account once I have done work for a 
client?

A. Generally you may withdraw funds from a trust account when earned and invoiced, unless you 
expect the client to dispute the amount due.  
ORPC 1.15-1(e).  However, until the bill is received, the client will be unaware of the amount of 
the bill.  You may want to wait a reasonable period – such as 30 days – after invoicing the client 
before withdrawing earned funds.  OSB Legal Ethics Op No 2005-149.

Q. What happens when a sole signatory on the trust account dies?

A. When the sole signatory on a trust account dies, the court may take jurisdiction and appoint one 
or more lawyers in good standing with the OSB to act as custodian of the affected lawyer’s law 
practice.  ORS 9.705-ORS 9.755.  This process is slow and can be expensive.  A better practice 
is for sole practitioners to plan ahead for the unexpected by selecting an “assisting attorney.”  
This process is described in the PLF handbook, Planning Ahead:  A Guide to Protecting Your 
Clients’ Interests in the Event of Your Disability or Death. If you would like assistance, call 
the PLF to meet with a practice management advisor.  Planning Ahead:  A Guide to 
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Protecting Your Clients’ Interests in the Event of Your Disability or Death can be 
accessed or ordered on the PLF website, www.osbplf.org.  

Q. How long must I keep trust account records?

A. ORPC 1.15-1(a) states, “Complete records of [trust] account funds and other property shall be 
kept by the lawyer and shall be preserved for a period of five years after termination of the 
representation.”

Q. What are complete trust account records?

A. ORPC 1.15-1(a) does not state what constitutes complete records. The ABA Model 
Rules for Client Trust Account Records advises retaining these records: receipts and 
disbursement journals containing a detailed record of deposits to and withdrawals from 
client trust accounts, specifically identifying the date, source, and description of each 
item deposited, as well as the date, payee and purpose of each disbursement; ledger 
records for each separate client or third person; copies of retainers and fee agreements; 
copies of accountings to clients or third persons; copies of bills for legal fees and costs 
given to each client; copies of records showing disbursements on behalf of clients; the 
physical or electronic equivalent of checkbook registers, bank statements, deposit 
records, cancelled checks; copies of trial balances and reconciliations of the lawyer trust 
accounts; and copies of those portions of client files reasonably related to lawyer trust 
account transactions.

Q. Where can I get additional help with trust accounting or IOLTA requirements?

A. Visit the OLF website at www.oregonlawfoundation.org and click on the Info for Lawyer’s link or 
call the OLF Administrator, (503) 620-0222 or 1-800-452-8260.  For assistance with setting up a 
system for trust accounting, call the practice management advisors of the PLF, (503) 639-6911 
or 1-800-452-1639 or visit the PLF website, www.osbplf.org.  For assistance with reconciling 
your trust account ongoing, contact a local bookkeeper or accountant.

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create the standard of 
care for attorneys in Oregon, nor does it represent a complete analysis of the topics presented. Readers should 
conduct their own appropriate legal research. The information presented does not represent legal advice. This 
information may not be republished, sold, or used in any other form without the written consent of the Oregon 
State Bar Professional Liability Fund except that permission is granted for Oregon lawyers to use and modify 
these materials for use in their own practices. © 2017 OSB Professional Liability Fund.
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Q. How long must I wait to withdraw funds from the trust account once I have done work for a 
client?

A. Generally you may withdraw funds from a trust account when earned and invoiced, unless you 
expect the client to dispute the amount due.  
ORPC 1.15-1(e).  However, until the bill is received, the client will be unaware of the amount of 
the bill.  You may want to wait a reasonable period – such as 30 days – after invoicing the client 
before withdrawing earned funds.  OSB Legal Ethics Op No 2005-149.

Q. What happens when a sole signatory on the trust account dies?

A. When the sole signatory on a trust account dies, the court may take jurisdiction and appoint one 
or more lawyers in good standing with the OSB to act as custodian of the affected lawyer’s law 
practice.  ORS 9.705-ORS 9.755.  This process is slow and can be expensive.  A better practice 
is for sole practitioners to plan ahead for the unexpected by selecting an “assisting attorney.”  
This process is described in the PLF handbook, Planning Ahead:  A Guide to Protecting Your 
Clients’ Interests in the Event of Your Disability or Death. If you would like assistance, call 
the PLF to meet with a practice management advisor.  Planning Ahead:  A Guide to 
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Protecting Your Clients’ Interests in the Event of Your Disability or Death can be 
accessed or ordered on the PLF website, www.osbplf.org.  

Q. How long must I keep trust account records?

A. ORPC 1.15-1(a) states, “Complete records of [trust] account funds and other property shall be 
kept by the lawyer and shall be preserved for a period of five years after termination of the 
representation.”

Q. What are complete trust account records?

A. ORPC 1.15-1(a) does not state what constitutes complete records. The ABA Model 
Rules for Client Trust Account Records advises retaining these records: receipts and 
disbursement journals containing a detailed record of deposits to and withdrawals from 
client trust accounts, specifically identifying the date, source, and description of each 
item deposited, as well as the date, payee and purpose of each disbursement; ledger 
records for each separate client or third person; copies of retainers and fee agreements; 
copies of accountings to clients or third persons; copies of bills for legal fees and costs 
given to each client; copies of records showing disbursements on behalf of clients; the 
physical or electronic equivalent of checkbook registers, bank statements, deposit 
records, cancelled checks; copies of trial balances and reconciliations of the lawyer trust 
accounts; and copies of those portions of client files reasonably related to lawyer trust 
account transactions.

Q. Where can I get additional help with trust accounting or IOLTA requirements?

A. Visit the OLF website at www.oregonlawfoundation.org and click on the Info for Lawyer’s link or 
call the OLF Administrator, (503) 620-0222 or 1-800-452-8260.  For assistance with setting up a 
system for trust accounting, call the practice management advisors of the PLF, (503) 639-6911 
or 1-800-452-1639 or visit the PLF website, www.osbplf.org.  For assistance with reconciling 
your trust account ongoing, contact a local bookkeeper or accountant.

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create the standard of 
care for attorneys in Oregon, nor does it represent a complete analysis of the topics presented. Readers should 
conduct their own appropriate legal research. The information presented does not represent legal advice. This 
information may not be republished, sold, or used in any other form without the written consent of the Oregon 
State Bar Professional Liability Fund except that permission is granted for Oregon lawyers to use and modify 
these materials for use in their own practices. © 2017 OSB Professional Liability Fund.
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TRUST ACCOUNT RECONCILIATION

PROFESSIONAL LIABILITY FUND [Rev 07/2017] Trust Account Reconciliation – Page 1

Lawyer Trust Account Reconciliation Sheet
For the Month Ended 

Amounts
Lawyer Individual Trust Account Ledger Balances1

Client $
Client 
Client 
Client 
Client 
Client 
Client 
Client 
Client 
Client 

Attorney Funds for Bank Charges, if any

1. Total Lawyer Individual Trust Account Ledger Balances $ *

2. Lawyer Trust Account Journal (or Check Register) Balance $ *

Bank Statement Balance $

Less Outstanding Checks -
Plus In-Transit Deposits +

3. Reconciled Bank Statement Balance $ *

*These amounts (1, 2, and 3) must be identical to each other for the trust account to balance.

IMPORTANT NOTICES

1 Note:  Need separate line for each person’s account as shown on a separate ledger card/page.
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Delegation Memo

Return this to Assigning Lawyer When Completed 

Date Assigned:      

Deadline for Completion:      Urgent?    Yes  No 

Assigning Lawyer:      

Delegated to:       

Client Name:            

Matter Name and/or Number:         

Billing Information/Reference:         

Assignment:            

Resources or Persons Needed to Complete Project:      

Copies to Other Persons Working on Client Matter:      

               

DEADLINE FOR COMPLETION:       
DATE COMPLETED:         BY:     

Supplement 8-10TRUST ACCOUNT RECONCILIATION
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This material is provided for informational purposes only and does not establish, report, or 
create the standard of care for attorneys in Oregon, nor does it represent a complete analysis of 
the topics presented. Readers should conduct their own appropriate legal research. The 
information presented does not represent legal advice. This information may not be 
republished, sold, or used in any other form without the written consent of the Oregon State Bar 
Professional Liability Fund except that permission is granted for Oregon lawyers to use and 
modify these materials for use in their own practices. ©2017 OSB Professional Liability Fund.



Page 1 [4-May-07 Rev 5/07] PROFESSIONAL LIABILITY FUND (DELEGATION MEMO.DOC)  

Delegation Memo

Return this to Assigning Lawyer When Completed 

Date Assigned:      

Deadline for Completion:      Urgent?    Yes  No 

Assigning Lawyer:      

Delegated to:       

Client Name:            

Matter Name and/or Number:         

Billing Information/Reference:         

Assignment:            

Resources or Persons Needed to Complete Project:      

Copies to Other Persons Working on Client Matter:      

               

DEADLINE FOR COMPLETION:       
DATE COMPLETED:         BY:     

Supplement 8-10TRUST ACCOUNT RECONCILIATION

PROFESSIONAL LIABILITY FUND [Rev 07/2017] Trust Account Reconciliation – Page 2

This material is provided for informational purposes only and does not establish, report, or 
create the standard of care for attorneys in Oregon, nor does it represent a complete analysis of 
the topics presented. Readers should conduct their own appropriate legal research. The 
information presented does not represent legal advice. This information may not be 
republished, sold, or used in any other form without the written consent of the Oregon State Bar 
Professional Liability Fund except that permission is granted for Oregon lawyers to use and 
modify these materials for use in their own practices. ©2017 OSB Professional Liability Fund.



 74Legal Ethics—Best Practices: Supplements



Oregon State Bar Bulletin — FEBRUARY/MARCH 2011

February/March Issue

Managing Your Practice

Choosing a Contract Attorney:
Tips for Establishing a Working Relationship
By Heidi O. Strauch

If you are interested in learning more about using contract attorneys in your practice, this article is for you. Whether or not you’ve
used contract attorneys before, this article will  give you tips for finding the right one and for getting the best results from the
contract attorney that you engage.

The important considerations as you talk with prospective contract attorneys are: Whom do you trust to be competent, fit well
within your firm’s culture, be honest, serve your clients well, and increase your profit? Once you’ve chosen a contract attorney that
you trust, the most effective tool for getting the most out of the relationship is to identify and communicate clear expectations.

How Do I Find a Contract Attorney I Can Trust?
If you do not already have a working relationship with a contract attorney, talk to your lawyer friends, colleagues and law school
classmates — anyone who can give you a referral to a contract attorney they’ve used in the past. The personal reference of a
trusted colleague is invaluable. If this doesn’t yield results, broaden your field of inquiry, such as through the Lewis & Clark Law
School contract lawyer list at www.lclark.edu/law/offices/career_services/ad_hoc/ or the Oregon Women Lawyers contract lawyer
list at www.oregonwomenlawyers.org/services/. (Disclosure: I am on the Oregon Women Lawyers contract lawyer list and have
sporadically used the Lewis & Clark Law School list.) Once you’ve identified potential contract attorneys, get references from them
and follow up on the references. Any contract attorney should be able to give you the names and contact information for people
for whom they’ve worked.

Most importantly, establish relationships with contract attorneys you trust before you need them. In the middle of a crisis with
deadlines looming is not a good time to make a hiring decision: the pressure to get someone on the case will limit your ability to
be selective and  may affect  your ability to accept  a large case when  the opportunity  arises.  A low-risk way to create these
relationships is to test the waters with smaller projects to get a sense of the contract attorney’s abilities and working style.

Does the Client Have to Know?
Before you engage a contract attorney you must obtain the client’s consent. Oregon RPC 1.5(d). Client consent may generally be
handled through the initial  engagement letter: consider inserting language that discusses the use of contract attorneys. Once
you’ve addressed the idea of contract lawyers in the engagement letter, notify the client if you plan to use a contract lawyer on a
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particular case. The notice will not only comply with the rules of ethics but also maintain a good working relationship with your
client. (The most obvious way the contract attorney will  come to the client’s attention is when his or her initials appear on the
client’s monthly bills).

What Details Do I Need to Consider For Each Project?
What goals do you have for the contracted project and what are your expectations of the contract attorney? Take the time to write
yourself  a project memorandum. This will  be time saved in  your initial  meeting with the contract attorney and throughout the
project,  as it  brings focus to the contract  relationship.  In  my experience,  the hiring attorney who has taken the time to think
through the parameters of the assignment receives much more value in return. Consequently, when I discuss a project with hiring
attorneys, if they haven’t thought the project through I take the initiative to help them articulate their expectations.

Here are some considerations:

Location of work. Do you want the contract attorney to work from your office or from his or her own office (or does it matter)?
Having the lawyer work at your office allows easier access for a collaborative project, but requires you to provide office space and
supporting resources (computer, printer, fax machine, desk, etc.). When the lawyer works from his or her office you minimize your
support requirements. This decision will be a function of your available resources, goals and your relationship with the contract
attorney.

Scope of Work. Be clear with the contract attorney about the parameters of the project: the timing of turn-round, the format of the
end product (A memorandum? Copies of pertinent legal  citations? A motion suitable for filing?) and how much time you have
budgeted for the project. Do you expect the contract attorney to keep track of court filing deadlines, or is this something that you
or your staff will do?

Access to Client File and to Client. The contract attorney will  need at least some access to the client file, depending on the
scope of the project. The more responsibility you are delegating the more important full access to the file becomes. Client access
will differ depending on the case, your working relationship with your client and your assessment of how the contract attorney and
client will relate to each other. There is no right answer to whether or not the contract attorney should deal directly with the client,
but consider from the outset what the arrangement will be.

Payment and Billing: Do you expect the contract attorney to keep detailed time sheets that your staff can then enter into your
time and billing system? Or do you prefer a general bill for “services rendered?” When do you want the timesheet? At the end of
the project? Monthly if it is an ongoing project? What day of the month do you need the contract attorney’s timesheets in order to
include them in your bills for that month?

In most contract attorney arrangements, the contract attorney will expect to be paid by you, whether or not the client pays you. At
the risk of stating the obvious, make sure that you have client funds in trust to cover the cost of the contract attorney.

Rate: The most frequently asked question I hear from new contract attorneys is “How do I set my rates?” Not surprisingly, this is
one of the first questions I asked of more experienced contract attorneys when I began contract work. Practicing contract attorneys
offered a wide range of numbers, based on experience, practice area and whether or not they carried their own PLF insurance.
However, the most helpful answer I received from a contract attorney advised me to meet with the potential hiring attorney, ask
what rate they expect to bill  me out at, find out what kind of a margin they expect, and determine whether or not the resulting
figure is within my acceptable range.

Of course, hourly billing isn’t the only option. You may arrange a flat fee, a contingent fee, a combination reduced hourly rate with
a contingent element, or any other structure that fits your needs and fulfills the ethical requirements of RPC 1.5(d) (discussed
more below).

Whether or not the contract attorney has PLF coverage, the practice area, the amount and quality of experience, and the quality
of work will all affect the contract attorney’s rate. Contract attorneys who appear in court or take depositions, for example, must
have their own PLF coverage. Those who perform research and writing only are not required to have PLF coverage, but you must
supervise them more closely. Ultimately, perception of value is going to drive the rate you pay. The goal is to find the sweet spot
that makes both parties happy.

What about ethical considerations? The ABA addresses surcharges to the client for contract attorneys in Formal Ethics Opinion
00-420. Opinion 00-420 concludes that if the cost of the contract attorney is billed to the client as fees for legal services, the hiring
firm may add a surcharge, but if  the attorney is billed as an expense,  a surcharge is not permitted. Although the difference
between a “fee” and an “expense” seems to be one of form rather than function, it stems from the client’s expectations based on
the label you use. So when you add a surcharge, for goodness sake call it a fee. The amount of the surcharge is controlled by the
rule requiring that a lawyer’s fee not be clearly excessive. RPC 1.5(d).

Confidentiality and conflicts: Any contract attorney that you hire is subject to Oregon’s Rules of Professional Conduct, including
confidentiality with regard to the assigned project. But what about your other client files? If the contract attorney has unfettered
access to your other client files, either hard copies or on your computer network, you run the risk of an imputed conflict of interest.
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ORPC 1.10 states that a lawyer associated with a firm shall not knowingly represent a client when any member of the firm would
be prohibited from doing so. A lawyer who works with a firm on a limited basis is not considered a member of the firm unless the
facts of the particular situation dictate otherwise. ORPC 1.0(d). However, it is prudent to ensure that a contract attorney does not
have access to files to which he or she is not assigned, to minimize the risk of disqualification. Also, make sure that the contract
lawyer maintains his or her own conflict database.

Software compatibility: WordPerfect  versus Microsoft  Word,  Mac versus PC,  and  access to different  versions of  the same
software can all get in the way of getting work product turned around from a contract lawyer. Work out these details before the
project starts.

Engagement letter: Once you’ve established your initial expectations the details should be confirmed in an engagement letter. In
my  experience  the  contract  attorney  usually  provides  the  engagement  letter.  There  is  an  example  of  a  contract  attorney
engagement letter at the PLF website. There is also a good form letter in The Complete Guide to Contract Lawyering: What Every
Lawyer and  Law Firm Needs to Know about  Temporary Legal  Services,  by Deborah  Arron  and  Deborah  Guyol.  (Publication
information below.)

Establish  relationships with  contract  attorneys when you aren’t  in  dire need,  and  pay attention  to the details of  the working
relationship. This will put you in a position to get the most out of a contract attorney when the big project comes in.

Additional Resources Relating to Hiring Contract Attorneys
Oregon Rule of Professional Conduct (RPC) 1.0(d), “Firm” and “Law Firm” defined.

RPC 1.5(d), Division of Fees Between Lawyers who are not in the same firm.

RPC 1.10, Imputation of Conflicts of Interest; Screening.

American Bar Association Ethics Opinion 00-420: Surcharge to Client for Use of a Contract Lawyer (This can be ordered from the
ABA online, at www.abanet.org, for $20; it is also reprinted in the May 1, 2008 CLE materials mentioned below).

Oregon State Bar CLE, The Ethical Oregon Lawyer, Section 12.24, Relations Among Lawyers within a firm: Contract Lawyers.

Professional Liability Fund online resources at www.osbplf.org/. (From this page you will need to sign in with your bar number and
name and follow the link to: Loss Prevention > Practice Aids and Forms > Contract Lawyering.)

PLF and Oregon Women Lawyers CLE: Practical Contract Lawyering, May 1, 2008. You can download the written materials for
free or order a CD or DVD of the program from www.osbplf.org. (From this page you will need to sign in with your bar number and
name and follow the link to: Loss Prevention > CLE > Programs on CD/DVD > Contract Lawyering.)

Arron, Deborah and Deborah Guyol, The Complete Guide to Contract Lawyering: What Every Lawyer and Law Firm Needs to Know
about Temporary Legal Services, Decision Books, Seattle, Wash. (2004).

ABOUT THE AUTHOR
Heidi  Strauch  is  a  professional  contract  attorney  based  in  Portland,  specializing  in  litigation  support.  Contact  her  at
heidi@heidistrauchlaw.com; (503)-201-7642; www.heidistrauchlaw.com.

© 2011 Heidi O. Strauch
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CHECKLIST FOR NEW LEGAL STAFF

1. Display Compassion 

Lawyers are in business to help people.  Many people who come to a law office are troubled and uneasy.  
Never lose the human touch.  And, never forget that if it weren’t for clients, the firm would be out of business 
and you would be out of a job.

2. Don’t Discuss Business Out of the Office

Never talk outside the office about what happens here.  Lawyers must keep client confidences and secrets.  
This information is privileged.  As an employee of a law office you are also responsible for preserving the 
client’s confidences and secrets.  Violation of a client confidence is a most grievous error and grounds for 
instant dismissal.

3. Be Attentive to the Business of Practicing Law

The practice of law is a profession, but it is also a business.  If you see a save a dollar, let the lawyer or 
office manager know.  Everyone will benefit if you are right.

4. Be Professional in Your Appearance and Speech

Clients pay money for help with their problems.  They expect to pay a professional fee, and they expect to 
deal with professionals.  Therefore, follow the office dress code and dress like a professional.  Avoid
chewing gum, reading books at your desk, checking personal e-mail, surfing the Web, or any other activity
that may not be well-received if viewed or overheard by a client.

5. Be a Stickler for Details

Lawyers deal in documents.  What goes out of the office electronically or on paper is the hallmark of a legal 
business.  Do not rely on spell-check or grammar check.  Always proofread your work for accuracy and 
meaning. The final product should be crisp and professional.  If what is being said does not make sense, 
bring it to the attention of the lawyer. If you are given an instruction you do not understand, ask.  

6. Establish Priorities and Keep the Work Flowing

Remember that clients want action and now.  Today’s work should get out today.  If you have more work 
stacked up than you can handle today, establish priorities and check with the lawyer on what should be 
done first.

7. Be a Solution-oriented Communicator

Communicate your needs.  Make suggestions for improvement.  Legal staff and lawyers can work together 
efficiently and cooperatively if they communicate well with each other.

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create the standard 
of care for attorneys in Oregon, nor does it represent a complete analysis of the topics. Readers should 
conduct their own appropriate legal research. The information presented does not represent legal advice. This 
information may not be republished, sold, or used in any other form without the written consent of the Oregon 
State Bar Professional Liability Fund except that permission is granted for Oregon lawyers to use and modify 
these materials for their own practices. © 2017 OSB Professional Liability Fund.
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State Bar Professional Liability Fund except that permission is granted for Oregon lawyers to use and modify 
these materials for their own practices. © 2017 OSB Professional Liability Fund.

Supplement 8-12



 80Legal Ethics—Best Practices: Supplements
PROFESSIONAL LIABILITY FUND [Rev 07/2017]                                                       Confidentiality in the Office --- Page 1

CONFIDENTIALITY
A Responsibility of Legal Staff

Oregon lawyers are bound by ethical rules which require them to preserve confidential client 
information.  This is the cornerstone of the legal profession.  If confidentiality is not observed, it not 
only results in injury to the client, but contributes to loss of trust and credibility in the legal profession.

Rule 5.3 of the Oregon Rules of Professional Conduct provides:

“With respect to a nonlawyer employed or retained, supervised or directed by a lawyer:

(a) a lawyer having direct supervisory authority over the nonlawyer shall make 
reasonable efforts to ensure that the person’s conduct is compatible with the 
professional obligations of the lawyer; and

(b) …a lawyer shall be responsible for conduct of such a person that would be 
a violation of the Rules of Professional Conduct if engaged in by a lawyer…”

Legal staff must understand that every piece of information about clients, whether written or 
unwritten, which comes to their attention in their job must be treated with utmost confidentiality.  If 
this confidentiality is not observed strictly, the result will not only be injurious to the client, but it may 
also subject the lawyer to possible disciplinary action for breach of the Oregon Rules of Professional 
Conduct. A further consideration is that any leak of confidential information by legal staff regarding 
a client could lead to the destruction of a lawyer’s reputation so that no client would utilize the 
lawyer’s services.  The lawyer could lose his or her livelihood.

Consider some circumstances in which legal staff could unconsciously or inadvertently 
violate this confidential attorney-client relationship:

1. Confidential client information could be disclosed to legal staff of Firm A by the legal staff of 
Firm B during lunch or some other social occasion.  Firm A might represent a party adverse to the 
client of Firm B and the discussion may have revealed important information which could be harmful 
to the client of Firm B.

2. Carelessness in mailing, emailing, or faxing information of a confidential nature could 
inadvertently result in an important communication intended for a client being directed to an adverse
party or to someone who could use this information against the client.

3. A poorly maintained desk and/or working area with open files and client documents on the 
desk, or confidential documents on the computer screen, could allow an unauthorized person to 
obtain confidential client information simply by sitting in the waiting room or going by the desk to 
pick up a magazine from a table.

4. Confidential client information can be released by answering telephone questions from a 
purported relative of a client, or responding to other official-sounding requests of a third party, 
without first consulting the lawyer.

5. Copies of client documents can be inadvertently released to third parties who walk in the 
office and request them unless specific instructions to do so are given by the lawyer.

6. Discussions with friends, relatives, or spouses about work situations or cases can release 
confidential client information which may unknowingly be transmitted to other parties.
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5. Copies of client documents can be inadvertently released to third parties who walk in the 
office and request them unless specific instructions to do so are given by the lawyer.

6. Discussions with friends, relatives, or spouses about work situations or cases can release 
confidential client information which may unknowingly be transmitted to other parties.
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To emphasize the sensitive nature of working in a law office, legal staff should carefully read 
and sign this Confidentiality Pledge or Confidentiality Agreement acknowledging their 
understanding of the confidential nature of the legal profession.

CONFIDENTIALITY PLEDGE

I, [name], having accepted the position of [legal secretary, legal assistant, receptionist, 
bookkeeper, etc.] in the law offices of [name], acknowledge that I fully know of the confidential 
nature of my position and of my obligation to the clients of this law firm and to the lawyers of this 
law firm to safeguard such information with which I am entrusted, and to release such information 
only on the authorization of the lawyer handling the client’s case.  I realize that any breach of this 
responsibility would be in derogation of the obligations I have undertaken and could be injurious to 
the clients of this firm.

I pledge I will strictly maintain the confidentiality of all client information which comes to my 
attention, and that upon the expiration or termination of my employment with this law firm I will reveal 
none of such confidential information unless specifically authorized and directed to do so by the 
appropriate lawyer or lawyers of this law firm.

(Date) Employee’s Signature
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CONFIDENTIALITY AGREEMENT

It is impossible to overstate the importance of the attorney-client privilege.  So sacred is the 
relationship between lawyer and client that information given to the lawyer by the client is 
"privileged communication" -- the lawyer cannot be compelled to testify about it.  This bedrock 
principle between attorney and client creates the trust and confidence required for proper 
representation.  Our firm's clients are the most important people with whom we interact.  Without 
them, the law practice cannot survive.

In your work with [firm name], you will undoubtedly have access to confidential client 
information.  It is one of your most serious responsibilities you in no way reveal any such 
information and that you use it only in performing your duties.  If you have doubts about what 
might be confidential information or violating trust, seek advice from the Managing Partner. 

OPTIONAL ADDITIONS (Use as applicable) 

(a) Employees are responsible for the internal security and safekeeping of such information.  
You will read and follow the policies on protecting information. 

(b) Employees are prohibited from engaging in securities transactions based on information 
not available to the general public and that, if known to outsiders, might affect their investment 
decisions.  The dissemination of such information to others who might make use of that 
knowledge to trade in securities is also prohibited. 

(c) Proprietary and confidential information can take many shapes, including, but not limited 
to; the names of clients the firm represents or the fact of their visits to the office, documents, 
notes, overheard conversations, tapes, diskettes, personal observations, records, research, 
blueprints, financial statements, licensing agreements, trust funds, criminal records, strategic 
plans, product developments,  emails, pending patents, research proposals, chemical or 
biologic formulae or allegations made by others about our clients. 

(d) Employees will have to sign a statement of confidentiality at the time of hire and annually 
throughout their term of employment to acknowledge their awareness of, and to reaffirm their 
commitment to, this policy. 

(e) Employees are expected not to divulge, during their term of employment or after their 
employment is terminated, any information confidential or proprietary information acquired 
during their employment. 

(f) Information regarding the operations, activities, and business affairs of the firm are also 
to be kept confidential and not discussed with outsiders. 

(g) Employees found to violate the firm's confidentiality policies are subject to disciplinary 
action, including termination, and may also be subject to civil and/or criminal penalties for 
violations of applicable securities laws. 

(h)  In preserving the security of files and information, the following are to be observed:

1 Disclosing information --Information in office files should never be disclosed, except 
upon express authorization of the lawyer handling the case.  Sometimes, a written authorization 
from the client may be sufficient authority.
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2 Delivery of documents -- Documents or files are to be turned over only to persons 
properly identified or vouched for and then only in return for a signed receipt and when 
authorized by the lawyer handling the matter.

3 Use of offices -- In a lawyer's absence, no client, visiting attorney or stranger may use a 
lawyer's office for any purpose unless a member of the office staff is present the entire time.  
Even if monitored, the desk should be so files, papers, and correspondence are not exposed.  
Under no circumstances should a client, visiting attorney, or stranger place a telephone call 
from a lawyer's office, unless that lawyer gives permission.

4 Disposal of confidential papers -- All confidential papers should be destroyed when no 
longer needed.  This includes rough drafts or interim copies.  Paper shredders are in throughout 
the office for that purpose.

5 Revealing client's business -- One client's business is never to be discussed with 
another client.  As a general policy, it is best plus one client's name to another.  The temptation 
to brag about our important clients should be resisted.

6 Discussing firm matters -- Do not discuss client matters when clients or visitors are 
present, particularly in the reception or kitchen areas.  A visitor or client who overhears 
information about another of our clients will feel that his or her personal affairs will receive the 
same lax treatment.

7 Exposure of documents -- Copies of correspondence, pleadings, interoffice memoranda, 
or any other documents should be placed either on a designated tray on the secretary's desk or 
on the lawyer's desk.  Tray covers are provided by the firm. 

I have read, understand, and agree to the provisions herein. 

(Date) Employee’s Signature 
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IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or 
create the standard of care for attorneys in Oregon, nor does it represent a complete analysis of 
the topics. Readers should conduct their own appropriate legal research. The information 
presented does not represent legal advice. This information may not be republished, sold, or 
used in any other form without the written consent of the Oregon State Bar Professional Liability 
Fund except that permission is granted for Oregon lawyers to use and modify these materials 
for their own practices. © 2017 OSB Professional Liability Fund.
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RECEPTIONIST’S DUTIES

The telephone is the top priority even when doing other tasks.  If someone is at your desk, excuse yourself 
and answer the phone.

Do not let the telephone ring more than three times.  A backup system should be arranged within the office 
to handle busy situations.

If you must be away from your desk, find someone to cover for you before leaving.

Take care that your messages are clear and complete. If you are handwriting a message, write legibly.  

Do not tell callers you will "have the attorney return their call."  Tell them you will see that the attorney gets 
the message.

Repeat the caller’s name and telephone number before hanging up.  Ask the caller to spell their name even 
if the name is "Brown," because the caller may spell it "Browne."  Nothing is more irritating to a lawyer than 
to call a wrong number or ask for a wrong name.

Do not leave the caller on hold for more than 15 seconds without checking back to see if the caller still 
wishes to hold.

If you are on one line and another line rings, ask the first caller to please hold.  Answer the second line with 
the firm name and "Could you please hold?”  Complete the first call ASAP and return to the second call 
with "Thank you for holding.  May I help you?"

If there is more than one call coming in use this procedure:

First Line: Firm name and "Could you please hold?"
Second Line: Repeat same procedure as first line.
Third Line: Handle as you would a single call.  Then return to first line with "Thank you 

for holding.  May I help you?"

When the caller on the first line has been taken care of, proceed to the second line and repeat the 
procedure.

If your office uses voicemail, review the PLF practice aid, Using Voicemail in the Office, available at 
www.osbplf.org.

Do not leave your desk to hunt for the person being called.  Check to see if the person’s telephone light is 
on or use the intercom to page the person.

Do not discuss cases, clients, or any information learned in the office with friends or relatives.  Stress 
confidentiality.

Do not leave file materials or confidential information in plain view while you are at the front desk for others 
(clients, attorneys from other offices, etc.) to see.

Do not leave information on your computer screen in plain view for others to see.

Do not discuss client matters with other firm members when clients or visitors are in the reception area.

Do not discuss client matters with other firm members at lunch, in the elevator, hall, restroom, or any other 
public area.

Supplement 8-14



PROFESSIONAL LIABILITY FUND  [Rev. 07/2017] Receptionist’s Duties –- Page 1

RECEPTIONIST’S DUTIES

The telephone is the top priority even when doing other tasks.  If someone is at your desk, excuse yourself 
and answer the phone.

Do not let the telephone ring more than three times.  A backup system should be arranged within the office 
to handle busy situations.

If you must be away from your desk, find someone to cover for you before leaving.

Take care that your messages are clear and complete. If you are handwriting a message, write legibly.  

Do not tell callers you will "have the attorney return their call."  Tell them you will see that the attorney gets 
the message.

Repeat the caller’s name and telephone number before hanging up.  Ask the caller to spell their name even 
if the name is "Brown," because the caller may spell it "Browne."  Nothing is more irritating to a lawyer than 
to call a wrong number or ask for a wrong name.

Do not leave the caller on hold for more than 15 seconds without checking back to see if the caller still 
wishes to hold.

If you are on one line and another line rings, ask the first caller to please hold.  Answer the second line with 
the firm name and "Could you please hold?”  Complete the first call ASAP and return to the second call 
with "Thank you for holding.  May I help you?"

If there is more than one call coming in use this procedure:

First Line: Firm name and "Could you please hold?"
Second Line: Repeat same procedure as first line.
Third Line: Handle as you would a single call.  Then return to first line with "Thank you 

for holding.  May I help you?"

When the caller on the first line has been taken care of, proceed to the second line and repeat the 
procedure.

If your office uses voicemail, review the PLF practice aid, Using Voicemail in the Office, available at 
www.osbplf.org.

Do not leave your desk to hunt for the person being called.  Check to see if the person’s telephone light is 
on or use the intercom to page the person.

Do not discuss cases, clients, or any information learned in the office with friends or relatives.  Stress 
confidentiality.

Do not leave file materials or confidential information in plain view while you are at the front desk for others 
(clients, attorneys from other offices, etc.) to see.

Do not leave information on your computer screen in plain view for others to see.

Do not discuss client matters with other firm members when clients or visitors are in the reception area.

Do not discuss client matters with other firm members at lunch, in the elevator, hall, restroom, or any other 
public area.

Supplement 8-14



PROFESSIONAL LIABILITY FUND  [Rev. 07/2017] Receptionist’s Duties –- Page 2

When greeting people who come in, remember to ask their names and who they wish to see.  Most people 
will tell you this before you ask.  If the person’s name is not on the calendar for an appointment, immediately 
write down the name so you won’t forget it and have to ask again.

If the person has no appointment and the attorney is in, indicate you will check to see if the attorney 
can see the person.

If the attorney is in but already has someone with him or her or has a client waiting, suggest making 
an appointment for the person at another time.

Do not ask clients or potential clients what type of matter they have or their reason for being there.

Do not tell the client that the attorney has not come in yet, is not back from lunch yet, who the attorney is 
with, or how long the attorney has been gone.

Do not discuss the case or ask questions about the case with the client unless you are verifying their
message.

Offer no information to callers or persons visiting the office unless you will do so by the attorney.

Do not react to the client’s message or statement.

Do not quote fees or talk about money.

Do not read magazines, newspapers, or books at the front desk.  Do not play computer games, check 
personal email, login to Facebook, or surf the Internet at the front desk.  If you have nothing to do, try to 
look busy or ask someone for something to do.

Do not make or receive personal phone calls on your cell or the office phone while at the front desk if clients 
or visitors are present.

Do not eat or chew gum at the front desk.

Do not take your shoes off at the front desk.

Do not have coffee cups and pop bottles all over the front desk.  Keep it neat and tidy.

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create the 
standard of care for attorneys in Oregon, nor does it represent a complete analysis of the topics. 
Readers should conduct their own appropriate legal research. The information presented does not 
represent legal advice. This information may not be republished, sold, or used in any other form 
without the written consent of the Oregon State Bar Professional Liability Fund except that permission 
is granted for Oregon lawyers to use and modify these materials for their own practices. © 2017 OSB 
Professional Liability Fund.
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OFFICE SYSTEMS REVIEW CHECKLIST

Consider these tips when setting up and evaluating your law office systems for improved efficiency.

CALENDARING & DOCKETING

1. Establish a reliable system for tracking calendar dates and deadlines.

A. Routinely enter important short-term, as well as long-range dates and deadlines.

B. Use reminders/ticklers to provide advance warning prior to deadlines.

C. Schedule adequate time to complete work prior to a deadline. Also, set a reminder to follow

up and confirm the work is complete.

2. Backup your calendar.

A. Synchronize your electronic calendar to an alternate device like a phone or tablet.

B. Alternatively, print a duplicate copy or have a matching staff copy of your current calendar.

3. Train all lawyers and staff to use the calendaring system.

A. Provide comprehensive and regular training on using the calendaring system effectively.

B. Include procedures for receiving and calendaring mail or eCourt notices as appropriate.

CASE MANAGEMENT

1. Follow a standard procedure for screening potential cases.

A. Assess each potential case and only accept cases if you are able to provide competent

representation.

i. Decline cases if you cannot acquire the requisite skill or knowledge needed.

ii. Decline cases if you do not have the time or resources to be thorough and prepared.

B. Check for conflicts before receiving confidential information or accepting new cases.

2. Follow a standard procedure for opening cases.

A. Open a separate file for each matter.

B. Provide an engagement letter that identifies the scope of engagement for the particular

matter.

C. Provide a fee agreement for work in the particular matter.

i. Explain your billing method (i.e. earned upon receipt, hourly rate, etc.).

ii. Notify the client of your billing schedule (i.e. monthly, quarterly, etc.).

iii. Explain your policy on providing clients copies of documents, as well as your file

retention period.

D. If providing contract work or similar legal services, consider using a letter of understanding

that documents the scope of your work and the agreed upon compensation.

E. Check for deadlines and calendar them accordingly.
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IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create the 
standard of care for attorneys in Oregon, nor does it represent a complete analysis of the topics. 
Readers should conduct their own appropriate legal research. The information presented does not 
represent legal advice. This information may not be republished, sold, or used in any other form 
without the written consent of the Oregon State Bar Professional Liability Fund except that permission 
is granted for Oregon lawyers to use and modify these materials for their own practices. © 2017 OSB 
Professional Liability Fund.
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F. Follow a standard process for filing electronic documents, including emails and word 

processing documents, in the client file. 

3. Follow a standard procedure for closing files. 

A. Provide a disengagement or closing letter at the termination of representation on the 

particular matter. Remind the client of your policy on file retention and destruction. 

B. Return any original documents or property to the client.

C. Submit a final bill or remit any remaining funds in trust as appropriate. 

D. Archive electronic files and mark paper files for destruction as appropriate. 

E. Store electronic and paper files securely to protect them against the elements and theft. 

CONFLICTS OF INTEREST

1. Establish a reliable system for screening potential clients and cases for conflicts of interest.

A. Include current clients, former clients, declined clients, adverse parties, and any other 

persons or entities related to the case in your conflict system (i.e., directors, experts, co-

defendants, etc.)

B. Screen for conflicts before receiving confidential information from potential new clients.

Perform another conflict check after receiving case information (i.e. at intake), and again 

whenever any new party becomes involved in the case. 

C. Consider circulating new case and prospect information regularly to attorneys and staff to 

screen for potential conflicts not detected by the conflict system.

D. Document each conflict check, including the date, the person who performed the check, and 

the results. 

E. Decline conflict cases or provide written disclosures and obtain consent to continue 

representation when permitted.

2. Train lawyers and staff who perform conflicts checks to use the system before receiving confidential 

information from potential clients. Also train lawyers and staff regarding screening procedures when 

appropriate. 

3. Each lawyer should maintain a personal conflict list for the duration of his/her career to ensure a 

complete record of potential conflicts when transitioning to new employment. 

TIME AND BILLING

1. Prepare a written fee agreement in all cases.

A. Explain your billing method (i.e. earned upon receipt, hourly rate, etc.).

B. Notify the client of your billing schedule (i.e. monthly, quarterly, etc.). 

2. Follow a standard procedure for preparing invoices. Include relevant information such as:

A. Work done for the client, how long the work took, and any costs advanced;
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B. Any disbursements from and/or balance remaining in trust;

C. The date of the invoice, as well as a due date for payment (i.e. 30 days). 

3. Ensure staff and lawyers make time entries contemporaneous to their work.

4. Provide the client a copy of their invoice. Protect client confidentiality when billing a third-party. 

5. Age receivables and track delinquent accounts.

A. Consider sending payment reminders, and/or

B. Follow up with clients by phone to ensure they received your bill. 

TRUST ACCOUNTING

1. Follow standard trust accounting procedures.

A. Maintain individual client ledgers for each client with money in trust. Keep contemporaneous 

records of fees, costs, receipts, and disbursements. 

B. Perform a 3-way reconciliation of the trust account each month. Reconcile individual funds 

with the total amount in your trust journal or check ledger. Reconcile those amounts against 

your trust account bank statement. 

C. Maintain trust account records at least five years, pursuant to ORPC 1.15-1(a). 

2. Educate and carefully supervise all staff and lawyers with access to trust account funds. 

3. Train staff and lawyers regarding the recording and handling of various trust account transactions 

(i.e., payment by cash, credit card, etc.). 

OFFICE MANAGEMENT

1. Document office policies in a policy manual (i.e. confidentiality, security, internet use, etc.). 

2. Document office procedures in a procedures manual (i.e. performing conflict checks, opening new 

client files, destruction of client files, disaster preparedness, data breach response, etc.).

3. Periodically review your filing and storage processes to ensure both paper and electronic client 

information is secure and backed-up. This may include regular review of vendor agreements to 

ensure client information remains confidential as technology changes. 

4. Provide regular training for lawyers and support staff on office policies and procedures.

(Adapted from the 30-minute audit recommended by the Lawyers Mutual Liability Insurance Company of North Carolina)

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create the 
standard of care for attorneys in Oregon, nor does it represent a complete analysis of the topics 
presented. Readers should conduct their own appropriate legal research. The information presented 
does not represent legal advice. This information may not be republished, sold, or used in any other 
form without the written consent of the Oregon State Bar Professional Liability Fund except that 
permission is granted for Oregon lawyers to use and modify these materials for use in their own 
practices. © [2017] OSB Professional Liability Fund.
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F. Follow a standard process for filing electronic documents, including emails and word 

processing documents, in the client file. 

3. Follow a standard procedure for closing files. 

A. Provide a disengagement or closing letter at the termination of representation on the 

particular matter. Remind the client of your policy on file retention and destruction. 

B. Return any original documents or property to the client.

C. Submit a final bill or remit any remaining funds in trust as appropriate. 

D. Archive electronic files and mark paper files for destruction as appropriate. 

E. Store electronic and paper files securely to protect them against the elements and theft. 

CONFLICTS OF INTEREST

1. Establish a reliable system for screening potential clients and cases for conflicts of interest.

A. Include current clients, former clients, declined clients, adverse parties, and any other 

persons or entities related to the case in your conflict system (i.e., directors, experts, co-

defendants, etc.)

B. Screen for conflicts before receiving confidential information from potential new clients.

Perform another conflict check after receiving case information (i.e. at intake), and again 

whenever any new party becomes involved in the case. 

C. Consider circulating new case and prospect information regularly to attorneys and staff to 

screen for potential conflicts not detected by the conflict system.

D. Document each conflict check, including the date, the person who performed the check, and 

the results. 

E. Decline conflict cases or provide written disclosures and obtain consent to continue 

representation when permitted.

2. Train lawyers and staff who perform conflicts checks to use the system before receiving confidential 

information from potential clients. Also train lawyers and staff regarding screening procedures when 

appropriate. 

3. Each lawyer should maintain a personal conflict list for the duration of his/her career to ensure a 

complete record of potential conflicts when transitioning to new employment. 

TIME AND BILLING

1. Prepare a written fee agreement in all cases.

A. Explain your billing method (i.e. earned upon receipt, hourly rate, etc.).

B. Notify the client of your billing schedule (i.e. monthly, quarterly, etc.). 

2. Follow a standard procedure for preparing invoices. Include relevant information such as:

A. Work done for the client, how long the work took, and any costs advanced;
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B. Any disbursements from and/or balance remaining in trust;

C. The date of the invoice, as well as a due date for payment (i.e. 30 days). 

3. Ensure staff and lawyers make time entries contemporaneous to their work.

4. Provide the client a copy of their invoice. Protect client confidentiality when billing a third-party. 

5. Age receivables and track delinquent accounts.

A. Consider sending payment reminders, and/or

B. Follow up with clients by phone to ensure they received your bill. 

TRUST ACCOUNTING

1. Follow standard trust accounting procedures.

A. Maintain individual client ledgers for each client with money in trust. Keep contemporaneous 

records of fees, costs, receipts, and disbursements. 

B. Perform a 3-way reconciliation of the trust account each month. Reconcile individual funds 

with the total amount in your trust journal or check ledger. Reconcile those amounts against 

your trust account bank statement. 

C. Maintain trust account records at least five years, pursuant to ORPC 1.15-1(a). 

2. Educate and carefully supervise all staff and lawyers with access to trust account funds. 

3. Train staff and lawyers regarding the recording and handling of various trust account transactions 

(i.e., payment by cash, credit card, etc.). 

OFFICE MANAGEMENT

1. Document office policies in a policy manual (i.e. confidentiality, security, internet use, etc.). 

2. Document office procedures in a procedures manual (i.e. performing conflict checks, opening new 

client files, destruction of client files, disaster preparedness, data breach response, etc.).

3. Periodically review your filing and storage processes to ensure both paper and electronic client 

information is secure and backed-up. This may include regular review of vendor agreements to 

ensure client information remains confidential as technology changes. 

4. Provide regular training for lawyers and support staff on office policies and procedures.

(Adapted from the 30-minute audit recommended by the Lawyers Mutual Liability Insurance Company of North Carolina)

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create the 
standard of care for attorneys in Oregon, nor does it represent a complete analysis of the topics 
presented. Readers should conduct their own appropriate legal research. The information presented 
does not represent legal advice. This information may not be republished, sold, or used in any other 
form without the written consent of the Oregon State Bar Professional Liability Fund except that 
permission is granted for Oregon lawyers to use and modify these materials for use in their own 
practices. © [2017] OSB Professional Liability Fund.
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MANAGING YOUR PRACTICE 

Setting Up an Effective Filing System
By Beverly Michaelis 

Organizing and maintaining a filing 
system that meets your firm’s needs 
can be a frustrating endeavor.  What 
works well in one practice area may 
not translate to another.  This article 
examines the most common 
approaches to organizing file 
material and provides tips that can 
be applied in virtually every office. 

Filing Systems:   
Alpha vs. Numeric 
If you find the subject of file 
management baffling, you are not 
alone.  If you are a newer lawyer, 
your exposure to office systems 
may be limited, depending on 
previous work experience.  If you 
are a seasoned lawyer who has left a 
firm to set up a solo practice or 
partnership, you may feel 
compelled to mimic your old firm’s 
file structure.  Before doing so, 
carefully consider which system is 
best for you and your type of 
clientele:  numbering client files or 
organizing them alphabetically. 

For the typical small law office, the 
alphabet can’t be beat.  It is the 
most straightforward and efficient 
approach to organizing client files.
When “John Jones” calls to ask a 
question about his case, the Jones 
file is easily located without the 
need to refer to a list or index that 
cross-references file numbers to 
client names.  This approach works 
well for lawyers who tend to have 
clients with one-time matters.  i
If, however, you work in a multi-
attorney office, or have single 
clients with many matters, a 
numeric or combination alpha-
numeric system will serve you well. 
 When “John Jones” calls about the 
lease agreement you are drafting, a 
numeric or alpha-numeric system 
will help you distinguish his real 
property file from the corporate, 
litigation, and tax matters also 
attributable to “Jones.”   

In numeric or numeric combination 
filing systems, file numbers can be 
assigned in sequential order, with or 
without a year designation.  For 
example, the Jones corporate file 
could be No. 100 (a sequential 
number without a year) or 07-100 if 
it was file number 100 opened in 
2007.  Alternatively, you could 
assign each client a permanent 
number with sequential numbers for 
each matter file opened on the 
client’s behalf.  If John Jones’ 
permanent client number was 1000, 
his matter files would be 1000-01 
(real property), 1000-02 (corporate), 
1000-03 (litigation) and 1000-04 
(tax).

If you elect to number your files, 
remember these two tips.  First, use 
the least number of digits possible.
The longer your number sequences, 
the greater the likelihood of filing 
errors.  Second, keep a master 
client/matter list on your computer 
to minimize duplicate file numbers 
and other mistakes.  Although such 
lists can be set up in word 
processing programs such as Word 
or WordPerfect, a database or case 
management program is preferable.

File Media:  Folders vs. 
Binders
Now that you have decided upon a 
filing system, how should the file 
material itself be stored?  File 
folders?  Notebook binders?  If you 
use file folders, should they be 
letter-size or legal?  Different 
practices lend themselves to 
different methods of organization, 
but file folders are generally the 
better choice for most practitioners. 
Cost is the primary reason—folders 
are usually cheaper and easily fit 
into existing desk drawers, cabinets, 
and bookcases.  In addition, filing 
into folders is usually faster and less 
of a struggle.  Binders work best for 
trial notebooks or other special 
document organization projects.  (If 
you use binders, recycle the 

notebooks when files are closed and 
put binder contents into a folder for 
easier storage.) 

What about size?  In the battle of 
letter vs. legal, economy wins out 
again.  Letter-size files are less 
expensive and make the best use of 
space in the majority of filing 
cabinet systems.  With the scaling 
down of documents from 14 inches 
to 11 inches in length, legal-size 
folders are no longer necessary. 

Color Coding
Color-coding of files can be a very 
effective way to improve the 
efficiency of your filing system.  By 
associating a color with a given 
category of main file or subfile, you 
can easily locate the information 
you are looking for.  For example, a 
general practice might use color-
coding for main files:  red for 
domestic relations, green for real 
property, yellow for personal injury, 
blue for wills and estates. When  
Ms. Smith calls about her divorce, it 
is easy to pick out the red file sitting 
on the associate’s credenza.  Color 
association is an advantage at filing 
time for the same reason.  If 
documents need to be filed in the 
Taylor real property and personal 
injury cases, the appropriate green 
and yellow files can easily be 
distinguished.

If you prefer, you can use plain 
folders for your main file and color-
code your subfiles:  blue for legal 
research, yellow for pleadings, red 
for discovery, and so forth.  Use the 
method that works best for you and 
your cases. 

Files and Client Relations
When you are setting up a file for 
yourself, don’t forget about the 
client.  Giving the client his or her 
own file folder in which to place the 
signed fee agreement and other 
correspondence and materials he or 
she will be receiving from you 
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Setting Up an Effective Filing System
By Beverly Michaelis 

Organizing and maintaining a filing 
system that meets your firm’s needs 
can be a frustrating endeavor.  What 
works well in one practice area may 
not translate to another.  This article 
examines the most common 
approaches to organizing file 
material and provides tips that can 
be applied in virtually every office. 

Filing Systems:   
Alpha vs. Numeric 
If you find the subject of file 
management baffling, you are not 
alone.  If you are a newer lawyer, 
your exposure to office systems 
may be limited, depending on 
previous work experience.  If you 
are a seasoned lawyer who has left a 
firm to set up a solo practice or 
partnership, you may feel 
compelled to mimic your old firm’s 
file structure.  Before doing so, 
carefully consider which system is 
best for you and your type of 
clientele:  numbering client files or 
organizing them alphabetically. 

For the typical small law office, the 
alphabet can’t be beat.  It is the 
most straightforward and efficient 
approach to organizing client files.
When “John Jones” calls to ask a 
question about his case, the Jones 
file is easily located without the 
need to refer to a list or index that 
cross-references file numbers to 
client names.  This approach works 
well for lawyers who tend to have 
clients with one-time matters.  i
If, however, you work in a multi-
attorney office, or have single 
clients with many matters, a 
numeric or combination alpha-
numeric system will serve you well. 
 When “John Jones” calls about the 
lease agreement you are drafting, a 
numeric or alpha-numeric system 
will help you distinguish his real 
property file from the corporate, 
litigation, and tax matters also 
attributable to “Jones.”   

In numeric or numeric combination 
filing systems, file numbers can be 
assigned in sequential order, with or 
without a year designation.  For 
example, the Jones corporate file 
could be No. 100 (a sequential 
number without a year) or 07-100 if 
it was file number 100 opened in 
2007.  Alternatively, you could 
assign each client a permanent 
number with sequential numbers for 
each matter file opened on the 
client’s behalf.  If John Jones’ 
permanent client number was 1000, 
his matter files would be 1000-01 
(real property), 1000-02 (corporate), 
1000-03 (litigation) and 1000-04 
(tax).

If you elect to number your files, 
remember these two tips.  First, use 
the least number of digits possible.
The longer your number sequences, 
the greater the likelihood of filing 
errors.  Second, keep a master 
client/matter list on your computer 
to minimize duplicate file numbers 
and other mistakes.  Although such 
lists can be set up in word 
processing programs such as Word 
or WordPerfect, a database or case 
management program is preferable.

File Media:  Folders vs. 
Binders
Now that you have decided upon a 
filing system, how should the file 
material itself be stored?  File 
folders?  Notebook binders?  If you 
use file folders, should they be 
letter-size or legal?  Different 
practices lend themselves to 
different methods of organization, 
but file folders are generally the 
better choice for most practitioners. 
Cost is the primary reason—folders 
are usually cheaper and easily fit 
into existing desk drawers, cabinets, 
and bookcases.  In addition, filing 
into folders is usually faster and less 
of a struggle.  Binders work best for 
trial notebooks or other special 
document organization projects.  (If 
you use binders, recycle the 

notebooks when files are closed and 
put binder contents into a folder for 
easier storage.) 

What about size?  In the battle of 
letter vs. legal, economy wins out 
again.  Letter-size files are less 
expensive and make the best use of 
space in the majority of filing 
cabinet systems.  With the scaling 
down of documents from 14 inches 
to 11 inches in length, legal-size 
folders are no longer necessary. 

Color Coding
Color-coding of files can be a very 
effective way to improve the 
efficiency of your filing system.  By 
associating a color with a given 
category of main file or subfile, you 
can easily locate the information 
you are looking for.  For example, a 
general practice might use color-
coding for main files:  red for 
domestic relations, green for real 
property, yellow for personal injury, 
blue for wills and estates. When  
Ms. Smith calls about her divorce, it 
is easy to pick out the red file sitting 
on the associate’s credenza.  Color 
association is an advantage at filing 
time for the same reason.  If 
documents need to be filed in the 
Taylor real property and personal 
injury cases, the appropriate green 
and yellow files can easily be 
distinguished.

If you prefer, you can use plain 
folders for your main file and color-
code your subfiles:  blue for legal 
research, yellow for pleadings, red 
for discovery, and so forth.  Use the 
method that works best for you and 
your cases. 

Files and Client Relations
When you are setting up a file for 
yourself, don’t forget about the 
client.  Giving the client his or her 
own file folder in which to place the 
signed fee agreement and other 
correspondence and materials he or 
she will be receiving from you 
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promotes positive client relations.  
The folder should include one of 
your business cards so the client 
always has your address, phone, 
fax, e-mail, etc. readily available.  
Providing clients with a folder helps 
to keep them organized and lessens 
the chance that documents will be 
lost or misplaced.  Instruct the client 
to bring his or her file to each of 
your meetings, and if appropriate, 
use the file to record notes or 
questions for future appointments.

Sample Practice Area File 
Structures
Does your office have a standard 
subfile structure for each practice 
area?  Creating such a framework 
ensures consistency—files are set 
up the same way each time—and 
makes filing and retrieval of 
documents more efficient.  Start by 
looking for common patterns in 
existing files.  Do you find yourself 
setting up subfolders for 
Correspondence, Pleadings, and 
Legal Research in each of your 
client files?  This could be the 
beginning of your firm’s subfile 
framework.  To implement a 
framework for your filing system, 
create an index.  To ensure that 
folders are always organized in the 
proper order for each file, assign 
numbers to each of your subfiles or 
file sections.  Here are sample 
structures for three types of files:  
corporate, personal injury, and 
domestic relations. 

Corporate

Subfile
Number Name of Subfile 

1 Correspondence and
General—this year 

2 Correspondence and
General—last year 

3 Board of Directors
Minutes

4 Directors Meetings,
General

5 Articles and By-laws 
(current)

6 Corporate Documents/ 
Incorporations

7 Shareholder Minutes 
8 Shareholder Meetings,

general (this year) 

9 Annual Reports 
10 Officers
11 Securities Issued 
12 Securities to be Issued 
13 Audits/Financial
 Statements 
14a Taxes—Federal 
14b Taxes—State 
14c Taxes—Local 
14d Taxes—Foreign 
15a Regulatory Agencies— 

Federal 
15b Regulatory Agencies— 

State 
15c Regulatory Agencies— 

Local
15d Regulatory Agencies— 

Foreign
16a Real Property Owned 
16b Real Property Leased 
17a Acquisitions and 

Mergers—completed 
17b Acquisitions and  

Mergers—future
18a Equipment Contracts— 

company 
18b Employment Contracts— 

company 
18c Other Contracts—to 

company 
18d Contracts from Company 
19 Trade Association 
20 Pension and Profit 

Sharing—current
21 Personnel Forms 
22 Labor Agreements— 

current
23 Labor casesii

Personal Injury 

Subfile
Number Name of Subfile 

Investigation
1 Witnesses/Investigative 

Reports
2 Police Reports/Police 

Photos
3 Defendants (Corporate) 
4 Technical Research 
5 Medical Research 
6 Experts/Consultants
7 Demonstrative Evidence 

(Photos, sketches, repair 
estimates, maps, audio or 
videotapes, etc.) 

Damages
8 Plaintiff’s Treating 

Physicians  
9 Client’s Diary/Notes from 

Client
10 Other Injury Claims 

(Workers comp, prior 
injury claims or suits) 

11 Economic Damages 
(Medical bills, funeral 
expenses)

12 Lost Wages/Tax 
 Returns/Personnel 
 Records 

Damages--Miscellaneous
13a Plaintiff’s Insurance 

(UIM/PIP/Health)
13b Liens (Health, PIP,  

Hospital, Physician, 
Comp, AFS, Medicare) 

13c Authorizations 
13d Settlement/Mediation 
13e Litigation Expenses 

Pleadings
14a Pleadings (Trial notices 

and all pleadings, 
including discovery) 

14b Legal Research 
15 Produced to Plaintiff (All 

documents produced to 
plaintiff and defendant’s 
response to plaintiff’s 
request(s) for production; 
copies of relevant 
documents should be 
cross-filed in appropriate 
places, e.g., medical 
records to subfile 8, 
personnel records to 
subfile 12.) 

16a Defendant’s Discovery 
(separate defendants)  
(Includes defendant’s 
requests and plaintiff’s 
responses.
Correspondence that 
constitutes a request or 
reply to discovery should 
be copied and cross-filed 
to the appropriate 
discovery subfile; original 
correspondence should be 
placed in the main client 
file.)

16b Produced to Defendant 
(Make a working copy of 
defendant’s request, bind 
all documents produced in 
response, file here.) 
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Trial
17 Pretrial (Motions in 

Limine, witness list, trial 
schedule)

18 Trial Memo and 
Evidentiary Memos 

19 Voir Dire 
20 Exhibits
21 Opening Statement 
22 Lay Witnesses/Liability 

and Damage 
23 Plaintiff’s Expert 

Witnesses 
24 Offers of Proof 
25 Defendant’s Case-in-

Chief
26 Motions for Directed 

Verdict
27 Closing
28 Rebuttal
29 Jury Instructions and 

Verdictiii

Domestic Relations 
This sample system uses a 
combination of file folders, three-
ring binders and expandable file 
pockets.  The file folders are made 
of durable pressboard and come 
with two interior dividers, providing 
a total of 6 filing tabs within the 
folder to file documents.iv

File Folder Contents 

File Folder
Tab Contents 
1 Pleading Indexv

Tabs
Pleadings

2 Correspondence 
(Including fax transmittals 
and confirmations) 

3 Reports (Custody reports, 
reports from physicians, 
etc.)

4 Depositionsvi

5 Client’s Notes (Any 
material received from the 
client)

6 Attorney’s Notes (Notes 
generated by firm 
attorneys or staff) 

Color-coded three-ring notebooks 
are used to manage discovery and 
trial exhibits.  Discovery documents 
are filed in two binders, one for the 
petitioner, and one for the 
respondent.  A discovery index in 
each binder tracks documents 

received, documents produced, and 
the date of production.vii Expanded 
file pockets are used for bulky 
items.   

Trial exhibits are organized in 
similar fashion.  An exhibit index 
tracks the items offered and 
admitted into evidence.viii

To successfully implement a 
framework for your subfiles, create 
a master subfile index.  To ensure 
that folders are always organized in 
the proper order for each file, assign 
subfile numbers to each of your 
subfile names, as in the above 
examples. 

Pulling the Whole Package 
Together
In addition to the above, effective 
file management also involves 
establishing and following file 
opening and file closing procedures 
and using tools such as client intake 
forms, fee agreements, engagement, 
nonengagement and disengagement
letters, and a file closing checklist.
Many sample forms, letters, and 
checklists are available at no charge 
from the Professional Liability 
Fund, www.osbplf.org. We also 
encourage practitioners from all 
firms—small or large—who have 
office system questions to contact 
our practice management team.
Office and phone consultations are 
free and confidential.  For more 
information about the PLF’s 
practice management program, 
contact the PLF at 503-639-6911 or 
800-452-1639.

The author is a lawyer and practice 
management advisor with the 
Professional Liability Fund.

i The Association for Information 
Management Professionals (ARMA 
International) is a tremendous resource 
for those interested in the latest in record 
management information and 
technology.  4200 Somerset Drive, Suite 
215, Prairie Village, Kansas 66208.
(913) 341-0339.  Publications available 
to non-members include:  Alphabetic 
Filing Rules, Filing Procedures—A 
Guideline, and Numeric Filing—A 
Guideline.  From the home page, 
www.arma.org, click on Publications 
and follow the links to ARMA 

Bookstore, Non-Members Store, then to 
Filing Basics.
ii How to Manage Your Law Office,
Altman Weil, § 10.03, pp. 10-26, 10-27 
(Matthew Bender & Co., Inc. Rel. 22-
7/95 Pub.  356.) 
iii Personal injury subfile structure 
adapted courtesy of Linda J. Rudnick, 
Esq., Beaverton, Oregon. 
iv Domestic relations file structure 
supplied courtesy of Beth Mason & 
Associates, Beaverton, Oregon, with 
special thanks to James Jensen.  The 
pressboard file folders described in the 
article are available from Oxford 
(Oxford Classifolders, number 1257) or 
Smead (Smead UPC 14075-C402-5A-
2D). 
v The pleading index is a word 
processing document with four columns: 
Number (the chronological number 
assigned to each pleading document as it 
is received); Party (the name of the party 
who generated the pleading); Pleading 
(title of the pleading); and Date.  All 
pleadings are assigned a number, filed 
behind an 8.5 x 11 divider sheet with the 
appropriate numbered tab, and added to 
the index.  The tab sets are from Kleer-
Fax and come in sets of 25.  (Kleer-Fax 
#8000 series, stock number 81170.)  The 
index is best set up in a table. 
vi Deposition transcripts are stored in a 
manila envelope which is hole punched 
to fit in the file.  This portion of the file 
may also contain Requests for 
Production.   
vii  All discovery documents are tabbed, 
assigned a number, filed by number, and 
added to the index.  Because binders are 
used to organize discovery, the Kleer-
Fax tab sets are three-hole punched.  
viii The exhibit index is a word 
processing document with five columns: 
Petitioner, Respondent, Description, 
Offered, Admitted.  This allows the 
attorney to track each exhibit as it is 
offered and to note whether it is 
admitted.  The Petitioner and 
Respondent columns are used to note the 
exhibit numbers (1-100 for the 
petitioner, 101 and up for the 
respondent.)  As with the pleading index, 
the exhibit index is best set up as a table. 

This article originally appeared in the 
OSB Bulletin June 2000; updated April 
2007. 
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promotes positive client relations.  
The folder should include one of 
your business cards so the client 
always has your address, phone, 
fax, e-mail, etc. readily available.  
Providing clients with a folder helps 
to keep them organized and lessens 
the chance that documents will be 
lost or misplaced.  Instruct the client 
to bring his or her file to each of 
your meetings, and if appropriate, 
use the file to record notes or 
questions for future appointments.

Sample Practice Area File 
Structures
Does your office have a standard 
subfile structure for each practice 
area?  Creating such a framework 
ensures consistency—files are set 
up the same way each time—and 
makes filing and retrieval of 
documents more efficient.  Start by 
looking for common patterns in 
existing files.  Do you find yourself 
setting up subfolders for 
Correspondence, Pleadings, and 
Legal Research in each of your 
client files?  This could be the 
beginning of your firm’s subfile 
framework.  To implement a 
framework for your filing system, 
create an index.  To ensure that 
folders are always organized in the 
proper order for each file, assign 
numbers to each of your subfiles or 
file sections.  Here are sample 
structures for three types of files:  
corporate, personal injury, and 
domestic relations. 

Corporate

Subfile
Number Name of Subfile 

1 Correspondence and
General—this year 

2 Correspondence and
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3 Board of Directors
Minutes

4 Directors Meetings,
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6 Corporate Documents/ 
Incorporations
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12 Securities to be Issued 
13 Audits/Financial
 Statements 
14a Taxes—Federal 
14b Taxes—State 
14c Taxes—Local 
14d Taxes—Foreign 
15a Regulatory Agencies— 

Federal 
15b Regulatory Agencies— 

State 
15c Regulatory Agencies— 

Local
15d Regulatory Agencies— 

Foreign
16a Real Property Owned 
16b Real Property Leased 
17a Acquisitions and 

Mergers—completed 
17b Acquisitions and  

Mergers—future
18a Equipment Contracts— 

company 
18b Employment Contracts— 

company 
18c Other Contracts—to 

company 
18d Contracts from Company 
19 Trade Association 
20 Pension and Profit 

Sharing—current
21 Personnel Forms 
22 Labor Agreements— 

current
23 Labor casesii

Personal Injury 

Subfile
Number Name of Subfile 

Investigation
1 Witnesses/Investigative 

Reports
2 Police Reports/Police 

Photos
3 Defendants (Corporate) 
4 Technical Research 
5 Medical Research 
6 Experts/Consultants
7 Demonstrative Evidence 

(Photos, sketches, repair 
estimates, maps, audio or 
videotapes, etc.) 

Damages
8 Plaintiff’s Treating 

Physicians  
9 Client’s Diary/Notes from 

Client
10 Other Injury Claims 

(Workers comp, prior 
injury claims or suits) 

11 Economic Damages 
(Medical bills, funeral 
expenses)

12 Lost Wages/Tax 
 Returns/Personnel 
 Records 

Damages--Miscellaneous
13a Plaintiff’s Insurance 

(UIM/PIP/Health)
13b Liens (Health, PIP,  

Hospital, Physician, 
Comp, AFS, Medicare) 

13c Authorizations 
13d Settlement/Mediation 
13e Litigation Expenses 

Pleadings
14a Pleadings (Trial notices 

and all pleadings, 
including discovery) 

14b Legal Research 
15 Produced to Plaintiff (All 

documents produced to 
plaintiff and defendant’s 
response to plaintiff’s 
request(s) for production; 
copies of relevant 
documents should be 
cross-filed in appropriate 
places, e.g., medical 
records to subfile 8, 
personnel records to 
subfile 12.) 

16a Defendant’s Discovery 
(separate defendants)  
(Includes defendant’s 
requests and plaintiff’s 
responses.
Correspondence that 
constitutes a request or 
reply to discovery should 
be copied and cross-filed 
to the appropriate 
discovery subfile; original 
correspondence should be 
placed in the main client 
file.)

16b Produced to Defendant 
(Make a working copy of 
defendant’s request, bind 
all documents produced in 
response, file here.) 

MANAGING YOUR PRACTICE 

Trial
17 Pretrial (Motions in 

Limine, witness list, trial 
schedule)

18 Trial Memo and 
Evidentiary Memos 

19 Voir Dire 
20 Exhibits
21 Opening Statement 
22 Lay Witnesses/Liability 

and Damage 
23 Plaintiff’s Expert 

Witnesses 
24 Offers of Proof 
25 Defendant’s Case-in-

Chief
26 Motions for Directed 

Verdict
27 Closing
28 Rebuttal
29 Jury Instructions and 

Verdictiii

Domestic Relations 
This sample system uses a 
combination of file folders, three-
ring binders and expandable file 
pockets.  The file folders are made 
of durable pressboard and come 
with two interior dividers, providing 
a total of 6 filing tabs within the 
folder to file documents.iv

File Folder Contents 

File Folder
Tab Contents 
1 Pleading Indexv

Tabs
Pleadings

2 Correspondence 
(Including fax transmittals 
and confirmations) 

3 Reports (Custody reports, 
reports from physicians, 
etc.)

4 Depositionsvi

5 Client’s Notes (Any 
material received from the 
client)

6 Attorney’s Notes (Notes 
generated by firm 
attorneys or staff) 

Color-coded three-ring notebooks 
are used to manage discovery and 
trial exhibits.  Discovery documents 
are filed in two binders, one for the 
petitioner, and one for the 
respondent.  A discovery index in 
each binder tracks documents 

received, documents produced, and 
the date of production.vii Expanded 
file pockets are used for bulky 
items.   

Trial exhibits are organized in 
similar fashion.  An exhibit index 
tracks the items offered and 
admitted into evidence.viii

To successfully implement a 
framework for your subfiles, create 
a master subfile index.  To ensure 
that folders are always organized in 
the proper order for each file, assign 
subfile numbers to each of your 
subfile names, as in the above 
examples. 

Pulling the Whole Package 
Together
In addition to the above, effective 
file management also involves 
establishing and following file 
opening and file closing procedures 
and using tools such as client intake 
forms, fee agreements, engagement, 
nonengagement and disengagement
letters, and a file closing checklist.
Many sample forms, letters, and 
checklists are available at no charge 
from the Professional Liability 
Fund, www.osbplf.org. We also 
encourage practitioners from all 
firms—small or large—who have 
office system questions to contact 
our practice management team.
Office and phone consultations are 
free and confidential.  For more 
information about the PLF’s 
practice management program, 
contact the PLF at 503-639-6911 or 
800-452-1639.

The author is a lawyer and practice 
management advisor with the 
Professional Liability Fund.

i The Association for Information 
Management Professionals (ARMA 
International) is a tremendous resource 
for those interested in the latest in record 
management information and 
technology.  4200 Somerset Drive, Suite 
215, Prairie Village, Kansas 66208.
(913) 341-0339.  Publications available 
to non-members include:  Alphabetic 
Filing Rules, Filing Procedures—A 
Guideline, and Numeric Filing—A 
Guideline.  From the home page, 
www.arma.org, click on Publications 
and follow the links to ARMA 

Bookstore, Non-Members Store, then to 
Filing Basics.
ii How to Manage Your Law Office,
Altman Weil, § 10.03, pp. 10-26, 10-27 
(Matthew Bender & Co., Inc. Rel. 22-
7/95 Pub.  356.) 
iii Personal injury subfile structure 
adapted courtesy of Linda J. Rudnick, 
Esq., Beaverton, Oregon. 
iv Domestic relations file structure 
supplied courtesy of Beth Mason & 
Associates, Beaverton, Oregon, with 
special thanks to James Jensen.  The 
pressboard file folders described in the 
article are available from Oxford 
(Oxford Classifolders, number 1257) or 
Smead (Smead UPC 14075-C402-5A-
2D). 
v The pleading index is a word 
processing document with four columns: 
Number (the chronological number 
assigned to each pleading document as it 
is received); Party (the name of the party 
who generated the pleading); Pleading 
(title of the pleading); and Date.  All 
pleadings are assigned a number, filed 
behind an 8.5 x 11 divider sheet with the 
appropriate numbered tab, and added to 
the index.  The tab sets are from Kleer-
Fax and come in sets of 25.  (Kleer-Fax 
#8000 series, stock number 81170.)  The 
index is best set up in a table. 
vi Deposition transcripts are stored in a 
manila envelope which is hole punched 
to fit in the file.  This portion of the file 
may also contain Requests for 
Production.   
vii  All discovery documents are tabbed, 
assigned a number, filed by number, and 
added to the index.  Because binders are 
used to organize discovery, the Kleer-
Fax tab sets are three-hole punched.  
viii The exhibit index is a word 
processing document with five columns: 
Petitioner, Respondent, Description, 
Offered, Admitted.  This allows the 
attorney to track each exhibit as it is 
offered and to note whether it is 
admitted.  The Petitioner and 
Respondent columns are used to note the 
exhibit numbers (1-100 for the 
petitioner, 101 and up for the 
respondent.)  As with the pleading index, 
the exhibit index is best set up as a table. 

This article originally appeared in the 
OSB Bulletin June 2000; updated April 
2007. 
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FILE RETENTION AND DESTRUCTION 

Most client files (whether paper or electronic) should be kept for a minimum of 10 years to ensure 
the file will be available to defend you against malpractice claims. Files that should be kept for more
than 10 years include:

1. Cases involving a minor who is still a minor at the end of 10 years;1

2. Estate plans for a client who is still alive 10 years after the work is performed;

3. Contracts or other agreements that are still being paid off at the end of 10 years;

4. Cases in which a judgment should be renewed;

5. Files establishing a tax basis in property;

6. Criminal law – keep for two years after the client is released or exonerated 2

7. Support and custody files in which the children are minors or the support obligation 
continues;

8. Corporate books and records;

9. Adoption files; 

10. Intellectual property files; and

11. Files of problem clients.

Whenever possible, do not keep original papers (including estate plans or wills) of clients. If you 
keep original wills, 40 years must elapse before the will can be disposed of. ORS 112.815 
provides: “An attorney who has custody of a will may dispose of the will in accordance with ORS 
112.820 if: (1) The attorney is licensed to practice law in the state of Oregon;  (2) At least 40 years 
has elapsed since execution of the will; (3) The attorney does not know and after diligent inquiry 
cannot ascertain the address of the testator; and (4) The will is not subject to a contract to make a 
will or devise or not to revoke a will or devise.”

When closing your file, return original documents to clients or transfer them to their new attorneys. 
Be sure to get a receipt for the property and keep the receipt in your paper or electronic file.  

The first step in the file retention process begins when you are retained by the client. Your fee 
agreement should notify the client that you will be destroying the file and should specify when that 
will occur. The client’s signature on the fee agreement will provide consent to destroy the file. In 
addition, your engagement letter should remind clients that you will be destroying the file after 
certain conditions are met.  

The second step in the file retention process is when the file is closed. When closing the file, 
establish a destruction date and calendar that date. If you have not already obtained the client’s 
permission to destroy the file (in the fee agreement and engagement letter), you can get written 
permission when you close the file or you can make sure that the client has a complete copy of the
file. This includes all pleadings, correspondence, and other papers and documents necessary for the 
client to construct a file for personal use. If you choose the latter alternative, be sure to document 
that the client has a complete file. This means that the paper or electronic file you have in your office 
is yours (and can be destroyed without permission) and the file the client has is the client’s copy. File 
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the file will be available to defend you against malpractice claims. Files that should be kept for more
than 10 years include:

1. Cases involving a minor who is still a minor at the end of 10 years;1
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establish a destruction date and calendar that date. If you have not already obtained the client’s 
permission to destroy the file (in the fee agreement and engagement letter), you can get written 
permission when you close the file or you can make sure that the client has a complete copy of the
file. This includes all pleadings, correspondence, and other papers and documents necessary for the 
client to construct a file for personal use. If you choose the latter alternative, be sure to document 
that the client has a complete file. This means that the paper or electronic file you have in your office 
is yours (and can be destroyed without permission) and the file the client has is the client’s copy. File 
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closing is also a good time to advise clients of your firm’s policy on retrieving and providing file 
material once a matter is closed.  

The final step in the file retention process involves reviewing the firm’s electronic records for client-
related material. Electronic data may reside on network servers, Web servers, Extranets, 
Intranets, the Internet, local hard drives of firm PCs, laptops, home computers, zip drives, disks, 
portable memory sticks and flash drives, mobile devices, or other media. Examples include e-mail 
communications, instant messages, electronic faxes, digitized evidence, word processing, or other 
documents generated during the course of the case. Review these sources to ensure that the 
client file is complete. If these documents exist only in electronic form, you may choose to store 
them electronically or print them out and place them in the appropriate location in the client’s file.  

Paperless practitioners should take note of statutes or rules that require retention of original 
paper documents. Examples include:

Settlement Agreements on behalf of Minors – “The attorney representing the person 
entering into the settlement agreement on behalf of the minor, if any, shall maintain the 
affidavit or verified statement completed under subsection (1)(d) of this section in the 
attorney’s file for two years after the minor attains the age of 21 years.” ORS 126.725(2). 
See footnote 1 below.

U.S. Bankruptcy Court documents – “An electronically filed document described in FRBP 
1008 [petitions, lists, schedules, statements, or amendments] or a properly completed, 
signed, and filed LBF #5005 [electronic filing declaration] with respect to the document and 
a scanned electronic replica of the signed document must be maintained by the filing ECF 
Participant or the firm representing the party on whose behalf the document was filed in its 
original paper form until the later of the closing of the case or the fifth anniversary of the 
filing of the document, except as otherwise provided for trustees by the U.S. Department of 
Justice. The filing ECF Participant or firm retaining the original document or LBF #5005 
and scanned electronic replica of the document must produce it for review upon receipt of 
a written request.” Oregon LBR 5005-4(e) - Retention of Original Document.

Oregon eCourt documents – “Retention of Documents by Filers: (1) Unless the court 
orders otherwise, if a filer electronically files an image of a document that contains the 
original signature of a person other than the filer, the filer must retain the document in its 
original paper form for 30 days.” UTCR 21.120 amended September 29, 2014 pursuant to 
Chief Justice Order 14-049. “Filer means a person registered with the electronic filing 
system who submits a document for filing with the court.” UTCR 21.010(6). 

This is not an exhaustive list. Conduct your own appropriate legal research to identify other 
instances where original paper documents must (or should) be retained. One example of a 
document that should be retained is the original signed fee agreement, particularly when your fee 
is in dispute or the client has an outstanding balance at the time of file closing.

If you possess electronic data containing “consumer personal information” within the meaning of 
the Oregon Consumer Identity Theft Protection Act (ORS 646A.600 to 646A.628) you are required 
to develop, implement, and maintain safeguards to protect the security and disposal of the data. 
Failure to do so can result in civil penalties. For more information, See “2007 Legislation Alerts -
Business Law/Consumer Protection (Identity Theft),” In Brief (November 2007) and Kimi Nam, 
"Protect Client Information from Identity Theft," In Brief (August 2008), available on PLF website, 
www.osbplf.org.
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If you possess personal health information of clients or others within the meaning of the Health 
Insurance Portability and Accountability Act (HIPAA), you are obligated to conduct a risk analysis 
and take proper steps to secure your records. Failure to do so can result in civil penalties. For 
more information, See Kelly T. Hagan, “Business Associate, Esq.: HIPAA’s New Normal,” In Brief
(September 2013), available on the PLF website, www.osbplf.org.

The retention policy for electronic data should be consistent with the retention policy for paper 
files. Regardless of how files are retained, the PLF recommends that all client files be kept a 
minimum of 10 years. If you intend to scan client files and dispose of the original documents, 
review the PLF practice aid, “A Checklist for Imaging Files and Disposing of Original Documents,” 
available on the PLF website, www.osbplf.org.

Organization and Destruction of Closed Files

Closed paper files should be organized by years or organized into two groups: files that are 10 years 
and older and files that are less than 10 years old. If possible, however, separate closed client files 
into groups according to the year the work was completed so that each year you know which files to 
review for destruction. Electronically retained files should be organized in a similar fashion, or 
identified in a manner that allows you to determine easily when the file was closed. If you possess 
files that must be retained on a permanent or long-term basis, clearly mark the file and the file box to 
prevent inadvertent destruction. 

Keep a permanent inventory of files you destroy and the destruction dates. Before destroying any 
client file, review it carefully. Some files need to be kept longer than 10 years, as noted above. 
Others may contain conflict information that needs to be added to your conflict database or original 
documents of the client, which should never be destroyed. Always retain proof of the client’s consent 
to destroy the file. This is easily done by including the client’s consent in your fee agreement or 
engagement letter and retaining the letters with your inventory of destroyed files. Follow the same 
guidelines when evaluating whether to destroy electronic records. For additional guidance on closing 
client files, See the PLF practice aid “File Closing Checklist,” available on the PLF Web site, 
www.osbplf.org, and at the end of this chapter.  

Since June 1, 2005, the Fair and Accurate Credit Transaction Act (FACTA) Disposal Rule (the
Rule or FACTA) requires any person who maintains or possesses “consumer information” for a 
business purpose to properly dispose of such information by taking “reasonable measures” to 
protect against unauthorized access to or use of the information in connection with its disposal. 
The Rule defines “consumer information” as any information about an individual that is in or 
derived from a consumer report. Although the Rule doesn’t specifically refer to lawyers, it may be 
interpreted to apply to lawyers, and the practices specified in the Rule would safeguard clients’ 
confidential information.  

“Reasonable measures” for disposal under the Rule are (1) burning, pulverizing, or shredding 
physical documents; (2) erasing or physically destroying electronic media; and (3) entering into a 
contract with a document disposal service. See OSB Formal Ethics Opinion No. 2005-141. 
Permanent destruction of electronic data requires special expertise.3

When choosing a document disposal service, select a company certified by the National 
Association for Information Destruction (NAID). NAID members securely destroy materials in 
compliance with FACTA, HIPAA, and the Gramm-Leach-Bliley Acts. Casually discarded 
information is a risk and a liability. 
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1 ORS 126.725(2) requires that the attorney representing a minor’s legal guardian in a tort claim 
keep the Affidavit of Custodian for two years after the minor reaches the age of 21. Retaining the 
Affidavit of Custodian is mandatory. You may wish to keep your entire file. See Brooks F. Cooper, 
“Settlements for Minors – 2009 Legislative Changes,” In Brief (November 2010). There may be 
other instances where it is advisable to keep files involving a minor who is still a minor at the end 
of 10 years. Examples include ongoing conservatorships or guardianships and family law matters 
involving custody of a minor who is still a minor at the end of 10 years.  

2 In criminal law cases, an action for legal malpractice may not accrue, for statute of limitation 
purposes, until the date on which the client is exonerated through reversal on direct appeal, 
through post-conviction relief proceedings, or otherwise. See Stevens v. Bispham, 316 Or 221 
(1993), Abbott v. DeKalb, 346 Or 306 (2009), and Drollinger v. Mallon et al., SC S0588839 (2011).

3 With proper technique, deleted documents can be retrieved and restored. Consult with an 
information technology expert to determine what steps must be taken to ensure that client 
documents have been completely purged from your system, including backups, if applicable. For 
recommendations on how to store data for long-term archival needs, contact the Association for 
Records Management Professionals at http://www.arma.org.

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create 
the standard of care for attorneys in Oregon, nor does it represent a complete analysis of the 
topics presented. Readers should conduct their own appropriate legal research. The information 
presented does not represent legal advice. This information may not be republished, sold, or used 
in any other form without the written consent of the Oregon State Bar Professional Liability Fund,
except that permission is granted for Oregon lawyers to use and modify these materials for use in 
their own practices.
© 2017 OSB Professional Liability Fund

FILE CLOSING CHECKLIST 
 
Client       File/Matter No.     
 

Matter:       Date:      Atty:   
 

[10/2013]  Page 1    PROFESSIONAL LIABILITY FUND (FILE CLOSING CHECKLIST.DOC) 

DATE INITIALS ACTION FOR ALL FILES – PAPER AND ELECTRONIC 

  1. Make sure notices of lis pendens or lien abstracts have been discharged. 

  2. Make sure all original judgments, orders, decrees, cost bills, deeds, contracts, etc. 
are filed or recorded. 

  3. If an unsatisfied judgment is involved, diary the file for 3, 6, and 9 years.  Review for 
assets and file certificate of extension before expiration of 10 years. 

  4. Make sure any UCC or security interest has been perfected and filed. Track 
appropriate renewal dates in your own system to prevent security interests from 
lapsing.  (The Oregon Secretary of State’s office no longer issues individual renewal 
notices.) Renewals can also be verified online against the UCC Renewal Report at 
http://www.filinginoregon.com/ucc/renewal.htm.  Individual renewals are easily 
identified by the lien number. 

  5. If the file involves a lease or option to buy, diary the file for 6 months prior to 
expiration. 

  6. If the file involves a criminal matter, check to see if expungement is possible and 
diary the file for 3 years. 

  7. Check for unbilled activities or balance remaining in trust and send final bill or 
accounting to client. 

  8. Review the file for any further work to be done. 

  9. Review file for additional names to be included in conflict system. 

  10. Review file for documents to be included in the firm’s form or template directory. 

  11. If litigation or tribunal matter, withdraw as attorney of record. 

  12. Assign destruction date.  Regardless of how files are kept, the PLF recommends that 
all files be kept for a minimum of 10 years.  See the PLF practice aid, File Retention 
and Destruction, available at www.osbplf.org.  

  13. Send closing letter to client.  Advise client of file destruction date and firm policy on 
retrieval and provision of closed file materials.  Return client’s original documents and 
include client questionnaire, if appropriate.   

  14. Remove file from active status and enter destruction date into calendar, case 
management system, or closed file inventory. 

DATE INITIALS ACTION FOR PAPER FILES ONLY 

  15. Assign closed file number.   

  16. Mark the file closed and enter closed file number in case management system or 
closed file inventory. 

  17. Remove duplicate documents, unused note pads, and other unneeded items from 
file.  (DO NOT remove draft work product, memos, phone messages, research, or 
attorney notes relating to the merits of the case.) 

  18. Check for loose, unfiled documents and place in the file. 

  19. Check network servers, local hard drives, laptops, zip drives, disks, flash drives, 
PDAs, etc. for electronic material not in file.  Print hard copies, file, and purge 
electronic data or move electronic data onto appropriate storage media according to 
the firm’s policy for retention of electronic records.  Also see step 25 below. 

  20. Move file to storage. 
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1 ORS 126.725(2) requires that the attorney representing a minor’s legal guardian in a tort claim 
keep the Affidavit of Custodian for two years after the minor reaches the age of 21. Retaining the 
Affidavit of Custodian is mandatory. You may wish to keep your entire file. See Brooks F. Cooper, 
“Settlements for Minors – 2009 Legislative Changes,” In Brief (November 2010). There may be 
other instances where it is advisable to keep files involving a minor who is still a minor at the end 
of 10 years. Examples include ongoing conservatorships or guardianships and family law matters 
involving custody of a minor who is still a minor at the end of 10 years.  

2 In criminal law cases, an action for legal malpractice may not accrue, for statute of limitation 
purposes, until the date on which the client is exonerated through reversal on direct appeal, 
through post-conviction relief proceedings, or otherwise. See Stevens v. Bispham, 316 Or 221 
(1993), Abbott v. DeKalb, 346 Or 306 (2009), and Drollinger v. Mallon et al., SC S0588839 (2011).

3 With proper technique, deleted documents can be retrieved and restored. Consult with an 
information technology expert to determine what steps must be taken to ensure that client 
documents have been completely purged from your system, including backups, if applicable. For 
recommendations on how to store data for long-term archival needs, contact the Association for 
Records Management Professionals at http://www.arma.org.

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create 
the standard of care for attorneys in Oregon, nor does it represent a complete analysis of the 
topics presented. Readers should conduct their own appropriate legal research. The information 
presented does not represent legal advice. This information may not be republished, sold, or used 
in any other form without the written consent of the Oregon State Bar Professional Liability Fund,
except that permission is granted for Oregon lawyers to use and modify these materials for use in 
their own practices.
© 2017 OSB Professional Liability Fund
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DATE INITIALS ACTION FOR ALL FILES – PAPER AND ELECTRONIC 

  1. Make sure notices of lis pendens or lien abstracts have been discharged. 

  2. Make sure all original judgments, orders, decrees, cost bills, deeds, contracts, etc. 
are filed or recorded. 

  3. If an unsatisfied judgment is involved, diary the file for 3, 6, and 9 years.  Review for 
assets and file certificate of extension before expiration of 10 years. 

  4. Make sure any UCC or security interest has been perfected and filed. Track 
appropriate renewal dates in your own system to prevent security interests from 
lapsing.  (The Oregon Secretary of State’s office no longer issues individual renewal 
notices.) Renewals can also be verified online against the UCC Renewal Report at 
http://www.filinginoregon.com/ucc/renewal.htm.  Individual renewals are easily 
identified by the lien number. 

  5. If the file involves a lease or option to buy, diary the file for 6 months prior to 
expiration. 

  6. If the file involves a criminal matter, check to see if expungement is possible and 
diary the file for 3 years. 

  7. Check for unbilled activities or balance remaining in trust and send final bill or 
accounting to client. 

  8. Review the file for any further work to be done. 

  9. Review file for additional names to be included in conflict system. 

  10. Review file for documents to be included in the firm’s form or template directory. 

  11. If litigation or tribunal matter, withdraw as attorney of record. 

  12. Assign destruction date.  Regardless of how files are kept, the PLF recommends that 
all files be kept for a minimum of 10 years.  See the PLF practice aid, File Retention 
and Destruction, available at www.osbplf.org.  

  13. Send closing letter to client.  Advise client of file destruction date and firm policy on 
retrieval and provision of closed file materials.  Return client’s original documents and 
include client questionnaire, if appropriate.   

  14. Remove file from active status and enter destruction date into calendar, case 
management system, or closed file inventory. 

DATE INITIALS ACTION FOR PAPER FILES ONLY 

  15. Assign closed file number.   

  16. Mark the file closed and enter closed file number in case management system or 
closed file inventory. 

  17. Remove duplicate documents, unused note pads, and other unneeded items from 
file.  (DO NOT remove draft work product, memos, phone messages, research, or 
attorney notes relating to the merits of the case.) 

  18. Check for loose, unfiled documents and place in the file. 

  19. Check network servers, local hard drives, laptops, zip drives, disks, flash drives, 
PDAs, etc. for electronic material not in file.  Print hard copies, file, and purge 
electronic data or move electronic data onto appropriate storage media according to 
the firm’s policy for retention of electronic records.  Also see step 25 below. 

  20. Move file to storage. 
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DATE INITIALS ACTION FOR ELECTRONIC FILES 

  21. Review the PLF practice aid, Checklist for Imaging Client Files and Disposing of 
Original Documents, available at www.osbplf.org.  

  22. Does the matter involve original documents whose authenticity could be 
disputed?  Or documents that have particular legal importance, such as an 
original Will?  These documents cannot be discarded after scanning.  Provide 
them to the client or make other arrangements to protect and store valuable 
originals.   
 
The Professional Liability Fund recommends against storing client’s original 
wills.  See “Why Did We EVER Want to Keep Original Wills?”  In Brief (March 
2007).  Available at www.osbplf.org.  

  23. Does the firm possess original documents or property belonging to the client?  
Documents, photographs, receipts, cancelled checks, or other materials 
provided by the client are generally considered property of the client and cannot 
be destroyed.  Keep scanned copies of these items for your records.  Return the 
client’s original property to the client. 

  24. Verify completeness of client’s electronic file.  Check for loose, unscanned 
documents, e-mails, or other records.  Scan, save, or move items to client’s 
electronic file as needed.  If you are scanning a paper file in its entirety, consider 
providing the client with the paper version once you are assured the file has 
been accurately scanned.  This will save destruction fees and give the client a 
complete copy of their file. 

  25. If you possess electronic data containing “consumer personal information” within 
the meaning of the Oregon Consumer Identity Theft Protection Act  
(ORS 646A.600 to 646A.628) you are required to develop, implement, and 
maintain safeguards to protect the security and disposal of the data.  Failure to 
do so can result in civil penalties.  See “2007 Legislation Alerts - Business 
Law/Consumer Protection (Identity Theft),” In Brief (November 2007) and 
"Protect Client Information from Identity Theft," In Brief (August 2008.) Both 
articles are available on the PLF Web site, www.osbplf.org. 

  26. Be prepared to meet future requests for file material.  Clients are entitled to file 
information in a format they can access.  This may mean printing all or part of a 
file.  Inform clients of the firm’s policy on retrieval and provision of closed files at 
the time of file closing.  See step 13 above. 

  27. Enter closed file information into case management system or closed file 
inventory. 

  28. Properly archive electronic file for duration of firm’s retention period.  Establish 
access rights to ensure that documents cannot be inadvertently modified, 
destroyed, or altered.  Retain file material for 10 or more years.  See step 12 
above.   

  29. Establish, test, and maintain on and off-site backups.  See the PLF practice aid, 
How to Back Up Your Computer, available at www.osbplf.org.   
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Backing Up:
Your Most Important Office System
By Dee Crocker

If there is one important task computer users regularly ignore, it’s backing up their data. Neglecting this critical aspect of your
office systems can  carry a high  price tag.  Things go wrong  sometimes:  Computers get  viruses,  hard  drives fail,  and  former
employees destroy data, leaving you in a bind.

One of the biggest reasons people don’t back up is lack of information: They don’t know where to start, what tools to use or how
to go about it. Although I can’t come to your office every day and back up your systems for you, I can explain your options to help
you choose. The process is relatively simple these days and often completely automated, with products in every price range, so
there really is no excuse not to back up.

Network Attached Storage (NAS)
NAS devices,  or  Network  Attached  Storage,  are self-reliant  storage devices  that  sit  on  a network  outside your  PC but  are
connected via your Wi-Fi or wired network. Until fairly recently, this technology was primarily a tool of larger businesses, but it’s
becoming more prevalent for personal use as the number of small office PCs and file-sharing networks has increased.

In many ways, your computer treats an NAS device like any other hard drive. It will show up as a separate disk in “My Computer”
or as an icon on your desktop, and you’ll be able to access the files just as you would on any drive (external or otherwise). Since
it’s not directly attached to a PC, it can be easily accessed by several computers at once for sharing files. Even better, consumer-
oriented NAS boxes often come packed with additional features that make them an incredibly attractive choice for data storage,
such as the ability to automatically back up your data on a regular schedule (usually every night) and remote access to your files
over the Internet. And since an NAS device sits on a network separate from your PC, it should still be safe even if you somehow
manage to destroy your entire computer.

NAS is considered the best and most versatile method for data storage and backups, but the boxes themselves are pricier and a
little more difficult to set up than a USB hard drive. A basic 500-gigabyte (GB) NAS box costs about $130. Buffalo and Netgear
make excellent NAS boxes for great value, while HP’s SmartMedia Server uses the Windows Home Server platform that’s very
easy to set up, assuming you’re using Windows. Most have USB ports for adding extra drives as needed, so the amount of
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storage available to you with these devices is limited only by your budget.

External Hard Drives with Backup Software
The most  common  method  for  backing  up  your  data is  an  external  drive,  like those from LaCie and  Seagate,  which  come
prepackaged with software for easily duplicating your files. Many drives come with a one-click solution, meaning that all you need
to do is press a button on the front of the drive or your desktop to begin an automatic backup. Of course, you can use any backup
software you choose, such as Acronis True Image, Time Machine or the built-in Windows backup tools. As a bonus, some models,
such as the Seagate FreeAgent Pro series, have a web interface for accessing your files even when you’re away from your PC.

External USB hard drive storage has become much less expensive recently. Huge 2-terabyte (TB) external desktop hard drives
now routinely go on sale for well under than $150, with 1-TB models often less than $100. A recent search revealed the Seagate
FreeAgent Desk 2-TB drive at $124.99, with the 1-TB model at $84.99. Comparable prices can be found at all major office supply
superstores and big-box electronics retailers. Drives of this type are excellent for backup storage or to hold large video, music or
image collections. At these prices, it makes sense to buy two drives and use software to mirror or sync their contents to provide
the security of redundant backups. Two or more of these drives can be used in a system to rotate a backup drive off site each
night so there is always a recent backup available in the event of a fire or flood at the office.

For off-site rotation, portable rather than desktop external drives make more sense because they are smaller and lighter. There
has been a similar drop  in  portable external  hard  drive prices.  Another search revealed  the Seagate FreeAgent Go portable
external drive series on sale for $54.99 (250 GB), $69.99 (320 GB), $74.99 (500 GB—a good size for backups), $104.99 (750 GB),
and $124.99 (1 TB). What makes the Seagate FreeAgent Go series particularly nice for a multiple-drive off-site rotation scheme is
the availability of a docking station on sale for just $9.99. Just drop the drive into the station—no USB cables to plug and unplug.

Online Options
Online file storage solutions are becoming increasingly popular and are an excellent option, especially if you want to share files
among  several  PCs.  Some Internet  storage  solutions  work  without  your  ever  leaving  your  web  browser,  while  others  add
themselves to My Computer as if they’re just another hard drive. Still others install small applications that work in your computer’s
background, syncing your data to the web without your ever having to do a thing.

Depending on the scale of your backup plans, you can use either Mozy or Dropbox for your online storage needs. If you’re only
backing up small amounts of important data, then Dropbox’s free 2 GB of storage can’t be beat. While it won’t let you back up
your  music  collection,  it’s  more  than  enough  space  for  most  office  documents  and  a  few  hundred  photos.  Dropbox has
downloadable clients for Linux, Windows and Mac that will sync anything you put in your Dropbox folder with an unlimited number
of PCs, and you can even access files from your iPhone. Dropbox does offer a premium plan that allows you to sync 50 GB of
data for $9.99, but if you need that much storage, go with Mozy or Carbonite.

MozyHome offers a similar free 2-GB plan for Windows and Mac only, without any web or iPhone access. What sets Mozy apart is
its unlimited data plan for $4.95 a month. Carbonite offers an unlimited data plan for a flat annual fee of $54.95. Both plans are
very reasonable.

Whatever option you choose, the online method of backing up your data will keep everything safe, even if your office burns to the
ground.

USB Flash Drives
By now, you probably know that flash drives are great for carrying around your data everywhere you go. They’re also great for
saving all your important files (like that presentation you just spent 16 hours creating) in a place where they’re safe from hard
drive failure, viruses, hackers or just plain bad luck. Sandisk has an Ultra Backup line of flash drives that come with software
similar to that found on large external hard disks for quickly and automatically backing up your data. Once it’s set up, all you have
to do is plug in an Ultra Backup drive, hit the “Backup” button on it, all your data will be copied automatically. Of course, if you
have a lot  of  music,  photos and  video on  your  PC,  you’ll  probably want  some of  the previously  mentioned  bigger-capacity
solutions to back up your whole system.

Windows Backup/Restore
Windows XP has two different built-in backup solutions: System Restore, which is automated and intended to rescue your PC
after  a  catastrophic  failure  or  infection,  and  Backup,  which  must  be run  manually  and  is  found  in  the Start  menu  under
Accessories | System Tools. Backup will launch a wizard to walk you through the process of saving all or part of the data on your
PC, but in the end it is still a vastly inferior solution to most other options on this list.

Windows Vista has an improved Backup and Restore Center accessible from the Control Panel that can automatically copy your
files and perform complete system backups and restorations. Unfortunately, this feature only comes with the Business or Ultimate
editions of Vista. It’s better than nothing in case of disaster but obviously not a good long-term plan.

Backup and Restore is improved in Windows 7 and creates safety copies of your most important files, so if you lose something, it
won’t be lost forever. You can either let Windows choose what to back up or select individual folders, libraries or drives. Windows
can back up files on whatever schedule you choose. You can back up files to another drive, your network or a DVD. The Backup
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and Restore feature for your personal PC and attached DVD or external hard drives comes with all  editions of Windows 7. If,
however, you want to back up to a network location — for example, on a central server, Network Attached Storage, or another
computer on your network — you’ll need Windows 7 Professional or Ultimate.

Time Machine (for the Mac)
Mac users have an excellent built-in backup program called Time Machine. After backing up some or all of your files, you can
restore them with equal versatility to a previous saved point or just rescue a version of a single file from several months ago. Time
Machine, which is in your dock by default and can also be found in the applications menu, can also work in conjunction with the
Apple branded Time Capsule NAS devices or with any standard USB or Firewire external hard drive. As a bonus, Time Machine is
loaded with eye candy like fancy animations and three-dimensional effects for browsing through past versions of files.

DVD/CD/Blu-ray
Blank CDs and DVDs are a quick and inexpensive way to create extra copies of important files, but they fall short in other areas.
For one, rewritable discs are not very common, so if you’re using write-once media like CD-R, you’ll have to burn a new disc every
time you back up. Second, backing up to optical media is time consuming and difficult if not impossible to automate, so you’ll
have to remember to make time to perform this function yourself. And with the largest DVDs topping out at 8.5 GB — around
2,200 songs or the size of the smaller capacity iPod Nano — they’re not ideal for backing up large data collections. It would take
more than 100 DVDs just to equal the storage of a 1-TB external drive.

Blu-ray media and drives are dropping in price, making them increasingly viable options for storing data. Burners have dropped
under the $200 mark and write-once discs cost less than $10. Their 25-GB capacity makes them a better option than DVDs or CDs
for backing up client data or collections of audio, video or photos. Their size also makes them a decent option if you don’t want to
buy a new hard drive every time you run out of storage on your PC. They hold about 7,000 songs or a couple of hours of HD
video, but they still suffer from many of the same limitations as other optical media.

RAID
The easiest  set-and-forget  method  is one that  many consumers are just  beginning  to hear about  — RAID.  RAID stands for
Redundant  Array of  Inexpensive Disks and  comes in  different  versions.  RAID 0 and  RAID 1 are the most  common  and  are
supported by most modern desktop PCs. Though RAID arrays can be contained in an external box, they are more commonly built
into a PC. RAID 1 uses two identically sized disks to make two copies of all your data, or “mirror” it. By writing everything on your
PC to both disks at the same time, a RAID array ensures that even if one of your hard drives dies, your computer will operate
normally as long as the other still functions.

However, there are two downsides to RAID: First, it will not save your PC in the event of a serious virus infection, since both drives
share the same exact data. Second, unless your computer came with a RAID installed, it may be difficult to set up. The process is
often complicated and not for the average customer. Some NAS boxes come configured as a RAID array, using it  to make a
backup of your backup. As with aluminum foil hats, the NAS and RAID combination is a great option for the truly paranoid.

Of course, you have to remember to regularly run a test restore to be certain that the backup is actually working and that the
latest backup is available offsite. It is this human maintenance requirement where most law firm backup systems fail. While these
tasks can be delegated to a highly trusted staff member, the firm owner has the most at stake and may want to be the one to
ensure that this critical job gets done — even if that means doing it himself or herself.

Whatever option or options you choose to back up your data is a matter of personal preference and comfort level. Using one (or
preferably more) manual systems, combined with a wholly automatic online backup service, is a great way to protect the data and
documents that are vital to your law firm’s existence.

ABOUT THE AUTHOR
Dee Crocker is a practice management adviser for the Professional Liability Fund. Reach her at (503) 639-6911 or by e-mail at
deec@osbplf.org.
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HOW TO BACK UP YOUR COMPUTER

Despite the dangers, many lawyers fail to have an adequate backup and recovery system in 
place to protect important information stored on their computers. The information stored on your 
computer is the lifeline of your practice. Safeguarding that information is critical to your 
practice’s survival, and to meeting ethical obligations you owe your clients.

Ask yourself, if your computer crashed, or was ruined in a disaster, how much downtime would 
that create for your practice and what would that cost your firm? Even a minor disaster can 
affect your law practice. Consider the prospect of recreating your documents, forms, time and 
billing records, calendar entries, contacts, and emails. Scary, isn’t it? If you are not yet 
safeguarding your electronic data on a regular basis, keep reading and learn how to put a
system in place. Even if you have the support of an Information Technology (IT) department for 
your law office, keep reading to ensure you understand what they are doing, and so you can 
introduce any needed systems in your home office or computer.

Data Backup vs. Disk Imaging
The term “data backup” refers to backing up or making a duplicate copy of selected information 
stored on your computer. In contrast, “disk imaging” refers to making a duplicate copy of 
everything on your computer – the operating system, software applications, program 
customizations, folders, and files – not just data. Disk imaging is a better backup choice. For 
example, if your computer’s hard drive crashes, everything will be gone. To access any backed
up copies of your data, you will first need to reinstall your operating system, programs, updates, 
etc. Only then can you access the saved data. However, if you have a disk image of your 
computer, your saved programs can help you access data more quickly. Disk imaging programs
can be inexpensive and easy to use tools that allow you to get up and running more quickly. 
(For additional information, see the resources listed at the end of this article.) 

Choosing a Backup and Recovery System
A good backup and recovery system has three elements: (1) automatic backup software; (2) a 
reliable storage device that is kept offsite; and (3) verification and procedures to ensure backup
is working. A good backup and recovery system will let you sleep easier knowing that your 
valuable information is protected.

1. MAKE IT AUTOMATIC: Backup software must work well for the user, otherwise, the
user will not use it. Automatic backup software is the safest choice because you do not
have to fit the task of backing up into your day. Instead of a pop-up window interrupting 
you to ask if you want to back up now or later, a backup is created quickly, quietly, and 
automatically. The automatic software program you choose should be easy to set up. 
Typically, once you install the program, an interactive setup allows you to specify what 
you want backed up, when, and how often. Select a program that has a restore feature,
so any archived information can be restored to your computer.

2. STORAGE DEVICES: Once you back up all the data and programs on your hard drive, 
you will need a place to store the initial backup until you back up again. Dedicating an 
external hard drive to the backup process is preferred to downloading the backup files 
onto numerous discs. A second removable hard drive or other external storage device is 
an affordable convenience. It will allow you to make a duplicate backup to be stored 
offsite, with the original locked in your law office’s fireproof safe or file cabinet. When 
buying an external hard drive, purchase the largest capacity you can reasonably afford. 
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In areas prone to natural disasters, the safest storage of backup information is offsite, 
preferably in another geographic location. Using Internet-based backup services is one 
possible solution. If you choose this option, read and understand Oregon Formal Opinion 
No. 2011-188, Information Relating to the Representation of a Client: Third-Party 
Electronic Storage of Client Materials. Also see Safeguarding Client Information in a 
Digital World, by Helen Hierschbiel, Oregon State Bar Bulletin (July 2010).

3. BACKUP POLICIES AND PROCEDURES: If you choose a disk imaging program, your 
computer backup and recovery policy is simple – just set the frequency of the backup. 
How often should you perform backups? The frequency should be dictated by your 
comfort level with risking any data created or received since your last backup. Most 
technology advisors recommend that you back up new file information once daily, the full 
system once weekly, and ship backups out of the geographic area semi-weekly (if living 
in a disaster-prone area). They also recommend periodic restores semi-weekly or 
monthly. Your policy may differ, but should designate a frequency, as well as a trusted
person responsible for performing the periodic test restores to ensure the backup is 
working. Part of ensuring the system is working is to check periodically to see whether 
you can restore a file, and then compare it carefully with the file you backed up. The 
restored information should be identical to the backed-up information. The time to verify 
the system is working properly is before disaster strikes.

Selecting Backup Software
When comparing backup software products, look for one that allows you to: (1) recover entire 
operating systems and/or individual files; (2) schedule backups to occur automatically; (3) 
customize the timing of backups based on the occurrence of events, such as billing; (4) back up
and restore quickly; and (5) test the restoration process. To recover entire operating systems, 
applications, and data, use disk imaging software. 

Resources
For shopping and comparison: 

Cyberguys.com – www.cyberguys.com
PriceGrabber.com – www.pricegrabber.com
Google Shopping - http://www.google.com/shopping

For product reviews, articles, and information:
Legal Technology Resource Center (LTRC) 
Law Technology Today
Legaltech News
PC Mag
Backup Review
CNET

Backup and Disk Imaging Software: 
Acronis
Norton
Paragon Software Group
O&O Software
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Apple/Mac Specific software: 
o Time Machine (Built into Mac OS, version X or later) 
o Carbon Copy Cloner
o Intego
o Drop DMG

Information on Hard Drive Duplicators:
Aleratec (Hard Disk Duplicator Buyer’s Guide) 
StarTech.com

Online Data Storage:
Carbonite
CrashPlan
FilesAnywhere
Iron Mountain
Mozy
LiveVault

NOTE: This information does not constitute an endorsement of or recommendation for a
particular product or vendor. Technology changes over time. Attorneys should conduct their own 
appropriate research before using technology, and continue to review hardware and software 
over time. Attorneys who choose to use third-party online data storage should also review 
Oregon Formal Opinion No. 2011-188.

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or 
create the standard of care for attorneys in Oregon, nor does it represent a complete analysis of 
the topics presented. Readers should conduct their own appropriate legal research. The 
information presented does not represent legal advice. This information may not be republished, 
sold, or used in any other form without the written consent of the Oregon State Bar Professional 
Liability Fund, except that permission is granted for Oregon lawyers to use and modify these 
materials for use in their own practices. © 2018 OSB Professional Liability Fund

http://www.osbar.org/_docs/ethics/2011-188.pdf
http://www.osbar.org/publications/bulletin/10jul/barcounsel.html.
http://www.osbar.org/publications/bulletin/10jul/barcounsel.html.
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Do-It-Yourself Security:
Help Keeping Your Data Safe
By Robert J. Ambrogi

Your data is in danger. It can be stolen by hackers, lost in a system failure or inadvertently exposed through metadata. You know
all this, of course, but what are you doing about it?

Far too many lawyers give data security short shrift. This is surprising — perhaps even shocking — given that the destruction or
compromise of data could ruin a lawyer’s practice and expose the lawyer to malpractice, all in an instant.

Larger firms are blessed with information technology specialists to protect and back-up their data. Most sole practitioners and
smaller firms have no such luxury. For them, data security is the job of support staff or even the lawyers themselves.

For the data-security do-it-yourselfers out there, there are websites that can help. To my surprise, however, there is
a shortage of sites that address data security with specific reference to the legal profession.

In fact, the best site I found is not specifically for lawyers, but addresses data security across various industries and academia. It
is the website of the Information Assurance Directorate of the National Security Agency, www.nsa.gov/ia/.

The IAD’s  mission  is  to  protect  the nation’s  infrastructure against  cyber  threats  and  to develop  encryption  codes and  data
protection  products.  Various sections of  its website address its  research  and  its work with  different  industries.  But  the most
practical section of its site is its collection of security configuration guides.

These guides provide detailed instruction on protecting the security of operating systems, routers, Web browsers and software
applications. They are organized into sections covering such topics as wireless communications, VoIP and IP telephony, Web
servers and browsers, database servers and routers.

One recent guide, for example, discusses the risks of hidden data in Adobe PDF files and explains how to protect them. Another,
"The 60 Minute Network Security Guide," explains how to secure your IT infrastructure.

Of websites targeted primarily at lawyers, the one that seems to have the best overall collection of articles about data security is
TechnoLawyer, www.technolawyer.com. It publishes six free e-newsletters on legal technology and maintains an archive of all of
its articles dating back to 1997.

My search  found hundreds of  articles here on  data privacy and security from many established writers on  legal  technology.

Welcome to the Oregon State Bar Online http://www.osbar.org/publications/bulletin/09febmar/legalonline.html
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Recent  topics  included  hard  drive shredding,  password  protection,  securing  a networked  workstation,  DNS vulnerability  and
securing data on a BlackBerry.

You can search the archive for free and produce a list of matching articles and their descriptions. But in order to click through and
view the full article, you must have a paid subscription. Fortunately, the price is reasonable — $25 for seven-day access, $50 for a
month and $75 for a year.

Another  site  with  a  broad  range  of  articles  and  resources  on  data  security  is  that  of  the  American  Bar  Association,
www.abanet.org. Because the site is so vast, the best way to find articles on particular topics is through the search tool. I found
articles and presentations on topics such as the ethics of online backup, testing data security through "ethical hacking," and best
practices for the use of encryption.

Several legal blogs provide useful information on data security issues for legal professionals. Among them:

Ross Ipsa Loquitur, http://rossipsa.com.  This  is  the blog  of  Ross  Kodner,  a nationally  known  consultant,  author  and
speaker on law practice technology. He writes regularly about data protection and in particular about data backup. "Data
backup may be the most boring topic in all of legal technology, but one day it will save your practice," he wrote in one recent
post.

Jim Calloway’s Law Practice Tips Blog, http://jimcalloway.typepad.com. Calloway is the director of the Oklahoma Bar
Association’s Management Assistance Program and a frequent writer and speaker on legal technology. A recurring
topic on his blog is managing the risk of technology. He writes about metadata, encryption, back-up and similar
topics.

Lawtech Guru Blog, www.lawtechguru.com. Jeff Beard is another nationally known writer and speaker on legal technology.
He has more than 80 posts tagged "security." One recent post discussed how encrypted wireless networks can be hacked
and how to protect yourself. Another discussed firewall vulnerabilities.

PDF for Lawyers, www.pdfforlawyers.com. Lawyer Ernest Svenson is better known for his other blog, Ernie the Attorney.
Here, he focuses on PDF use in the practice of law. The security of PDF is a regular topic here, with a particular emphasis
on digital signatures and metadata.

Ride the Lightning, http://ridethelightning.senseient.com. Sharon D. Nelson is president of the computer forensics company
Sensei Enterprises and was editor of the ABA book, Information Security for Lawyers and Law Firms. She focuses her blog
on electronic evidence, but data security is a frequent topic, particularly as it relates to protecting and discovering evidence.

Technola, http://techno.la.  This blog  covers technology for  legal  aid  and  public  interest  advocates.  It  tracks news and
developments of interest pertaining to a range of technology topics, including security.

Lawyers are uniquely bound by ethical and professional standards to secure and protect data. If you are a do-it-yourselfer when it
comes to data security, these sites are well worth your time.

ABOUT THE AUTHOR
Robert Ambrogi, who practices law in Rockport, Mass., is the former editor of National Law Journal and Lawyers Weekly USA. He
is internationally known for his writing about the Internet and technology.

© 2009 Robert Ambrogi
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REMINDER AND TICKLER SYSTEMS

No file should ever be put in the file cabinet without a reminder date on it or be tickled for more 
than 60 days, unless it is a corporation and only annual meetings need to be noted. It is best to 
review all files at least once in any 30-day period. If the attorney working on the file does not 
indicate a reminder date, the assistant should check with the attorney to determine when the file
should next be reviewed. 

A simple system for a sole practitioner with a limited number of files is to keep a list of all open 
files. This list should be generated on the first day of each month. Keep it readily available on 
your desk or on your computer. As work is performed on a file or the file is reviewed during the 
month, that file is crossed off the list. On the last day of the month, a quick review of the list will 
indicate which files were not seen during the month. You can then pull these files for review. 

If you are using a computerized calendaring program, you can set reminder or tickle dates for 
each of your files by using recurring appointments or tasks. In most cases, the screen to create a 
new appointment or task will have an option to set that item as recurring. If you are using recurring 
appointments or tasks to tickle files, choose a recurrence pattern that falls on a work day (i.e., the 
fourth Monday of the month) instead of a specific date, which may fall on a weekend or holiday in 
the future. 

There are two ways to set up a file tickler in Microsoft Outlook: recurring appointments or recurring 
tasks. Here is an example of a recurring appointment set in Microsoft Outlook:

Your program may also allow you to set up a group of attorneys and legal assistants who need 
to participate in the file review by selecting the option to invite attendees. Your calendar 
appointment becomes an e-mail that you send to the people who should attend the file review. 

Option to set 
item as 
recurring

Most programs allow you to add 
notes, such as the reason the file is 
being tickled. Microsoft Outlook has 
a generous notes field.
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Here is an example in Microsoft Outlook:

Alternatively, you can set up a file tickler in Outlook using recurring tasks:

Option to set 
item as recurring

Optional notes field
Tasks can be managed by assigning them to others.
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Here is an example of assigned task in Microsoft Outlook (sent as an e-mail):

When file reminders are set as recurring tasks, they are added to your “Tasks and To-Do” List in 
Microsoft Outlook. This keeps your calendar free for appointments, court dates, and other 
scheduled events.

Each morning you or your assistant should pull all files tickled for that day. If, after reviewing the 
file, you determine there is nothing to be done at that time, the file is re-tickled to another future 
date. NO FILE SHOULD EVER BE PLACED IN THE FILING CABINET WITHOUT A FUTURE 
REMINDER DATE. If the file is tickled for a specific task to be performed, it should be 
accomplished that day. If there is no immediate deadline and you are unable to perform the task 
that day, tickle the file one to three days later when you will have time to complete the task. Do
not let files stack up on your desk. Be realistic about what tasks you can complete, and use your 
reminder system to make sure items you cannot complete today will come across your desk in a 
day or two when they can be completed.

A good tickler system will alleviate the need to keep files stacked on your desk when they are 
not being worked on, or the need to set aside an entire day reviewing every open file. A 
reminder system also prevents files from falling through the cracks when they get stuck in the 
file cabinet because nothing has happened to create any activity on the file.

These options are checked by default:
Keep an updated copy of the task on my task list
Send me a status report when this task is complete 
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IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or 
create the standard of care for attorneys in Oregon, nor does it represent a complete analysis of 
the topics presented. Readers should conduct their own appropriate legal research. The 
information presented does not represent legal advice. This information may not be republished, 
sold, or used in any other form without the written consent of the Oregon State Bar Professional 
Liability Fund, except that permission is granted for Oregon lawyers to use and modify these 
materials for use in their own practices. 
© 2017 OSB Professional Liability Fund
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NEW CLIENT INFORMATION SHEET WITH DISCLAIMER

The new client information sheet should be completed by every new client that comes into the office.  It 
will enable the office to have all the pertinent information relating to the client written in the client’s own 
hand.  Any other required information sheet (such as information sheets relating to a domestic relations 
case, probate of an estate, preparation of a will, etc.) should also be given to the client for completion 
while waiting for the attorney.  The client then takes the completed information sheet(s) into the 
attorney’s office, and the attorney does not have to waste valuable time asking the client these routine 
questions. This information sheet includes a disclaimer clarifying that the attorney is not obligated to 
provide services to the client until the client and attorney mutually agree to the terms of representation.

By tracking “Why you chose our office,” the lawyer can determine what means of advertising is working.  
Then the means of advertising that is not bringing in clients can be scaled back and what is working can 
be expanded.

The new client information sheet (see attached sample) has space at the bottom for the attorney to fill 
in the appropriate docket control information.  It also has a space to be checked when it has been 
determined there is no conflict of interest involved.  No file should be opened until conflicts have been 
checked.  

This sheet should be routed to the person in charge of the docket for entry into the system and then
placed in the client’s file for reference.

IMPORTANT NOTICES

This material is provided for informational purposes only and does not establish, report, or create the standard 
of care for attorneys in Oregon, nor does it represent a complete analysis of the topics presented. Readers 
should conduct their own appropriate legal research. The information presented does not represent legal 
advice. This information may not be republished, sold, or used in any other form without the written consent of 
the Oregon State Bar Professional Liability Fund, except that permission is granted for Oregon lawyers to use 
and modify these materials for use in their own practices.
© 2017 OSB Professional Liability Fund
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NEW CLIENT INFORMATION SHEET

The purpose of an initial consultation is to assess whether my legal services can be of use to you 
and, if so, to discuss the fees for my services.  It may not be possible to make that determination 
given the time allotted for our meeting or with the information that you can provide.  Following our 
consultation, you may decide not to retain me or I may decline to represent you.  For me to act as 
your attorney, you and I must agree in writing to the terms of my representation.

TODAY’S DATE

Client’s Full Name SS#

Client’s Former Name/ Other Names Used

Spouse’s/Partner’s Full Name SS#

Spouse’s/Partner’s  Former Name/ Other Names Used

Street Address

City/State Zip E-mail Address 

Telephone (Home) Client Work Spouse/Partner Work

Client’s Employer Spouse’s/Partner’s Employer

Emergency Contacts:

Name Relationship Telephone

Name Relationship Telephone

Why You Chose Our Office

Conference With Attorney Regarding:

FFOORR OOFFFFIICCEE UUSSEE OONNLLYY
Fee arrangement:

Billing arrangement:

DOCKET CONTROL CONFLICT CONTROL

Statute of Limitations Deadline NAME RELATIONSHIP

Tort Claims Act Notice Due

First Appearance Due

Other Deadlines

File Review Frequency

INSTRUCTIONS:

File opened by Conflicts checked by Deadlines docketed by
Engagement letter sent by Date:

[Rev. 2/2015] PROFESSIONAL LIABILITY FUND (DECLINED PROSPECTIVE CLIENT INFORMATION SHEET) 

 

DECLINED PROSPECTIVE CLIENT INFORMATION SHEET 
 

TODAY’S DATE      
 

Prospective Client’s Full Name           
 
Prospective Client’s Former or Additional Names         
 
              
 
Spouse’s/Partner’s Full Name           
 
Spouse’s/Partner’s Former or Additional Names         
 
              
 
Street Address             
 
City/State          Zip      
 
Telephone       Email Address       
 
Conference with Attorney Regarding:          
 
              
 
              
 
Date Declined as a Client:            
 
Reason for Decline:             
 
              
 
              
 
 

CONFLICT CONTROL 
NAME RELATIONSHIP 

  

  

  

  

  

  

 
Entered into conflicts system by           
 
Nonengagement letter sent by           
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Spouse’s/Partner’s Full Name           
 
Spouse’s/Partner’s Former or Additional Names         
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Telephone       Email Address       
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CONFLICT OF INTEREST SYSTEMS 

 Conflicts of interest can lead to serious malpractice and ethical problems. To detect conflicts, 
a good conflicts checking system is essential. No lawyer can remember every person connected 
with every case. Eventually a new client will appear with interests opposed to a present or past 
client. If undetected, such a conflict will cause much wasted effort if you are eventually forced to 
resign from the case and can result in malpractice claims and disciplinary proceedings. 
 
 One type of conflict problem lawyers run into is representation of multiple parties. 
Representing husband and wife, buyer and seller, insured and insurer, estate and administrator, 
directors and officers, guardian and ward, or trustee and beneficiary can be dangerous because the 
parties’ interests may diverge. Any time multiple parties are represented or the lawyer has a 
personal interest in the matter, conflicts can arise. 
 
 Conflict problems also arise when lawyers fail to document that they are not representing 
someone. For example, assume a husband and wife want an amicable dissolution. They come to 
you and ask you to represent both of them. 
 
 In this type of situation, documentation is critical. Assuming that you are permitted to 
represent one of the parties, confirm representation of the client with an engagement letter and send 
the other party a nonengagement letter. The nonengagement letter should state that you are not 
representing the nonclient’s interests and that the nonclient should seek independent counsel. 
 
 A good conflict checking system will detect possible conflicts of interest before 
representation. Nevertheless, some conflicts may arise during representation. Every lawyer should 
develop policies for handling conflict situations as they arise. Follow ORPCs 1.7, 1.8, and 1.9, and 
be sure to carefully document your actions. 
 
 A poor conflict system is as bad as having no conflict system at all. There are different 
approaches to setting up conflict systems, depending on the size and type of office. All effective 
systems have certain things in common. A good conflict system has these characteristics: 
 
 1. The system is integrated with other office systems; 
 
 2. The system provides for easy access to conflict data for everyone in the 

office; 
 
 3. Checks are conducted at the three key junctures: before the initial interview, 

before a new file is opened, and when a new party enters the case; 
 
 4. Searches check for spelling variations of names; 
 
 5. Conflict entries show the party’s relationship with the client; 
 
 6. All parties connected with a case are entered into the system; and 
 
 7. Conflict searches are documented in the file. 
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IMPORTANT NOTICES 
 
This material is provided for informational purposes only and does not establish, report, or create the 
standard of care for attorneys in Oregon, nor does it represent a complete analysis of the topics 
presented. Readers should conduct their own appropriate legal research. The information presented does 
not represent legal advice.  This information may not be republished, sold, or used in any other form 
without the written consent of the Oregon State Bar Professional Liability Fund except that permission is 
granted for Oregon lawyers to use and modify these materials for use in their own practices.  © [2015] 
OSB Professional Liability Fund. 
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CONFLICT OF INTEREST SYSTEMS 

 Conflicts of interest can lead to serious malpractice and ethical problems. To detect conflicts, 
a good conflicts checking system is essential. No lawyer can remember every person connected 
with every case. Eventually a new client will appear with interests opposed to a present or past 
client. If undetected, such a conflict will cause much wasted effort if you are eventually forced to 
resign from the case and can result in malpractice claims and disciplinary proceedings. 
 
 One type of conflict problem lawyers run into is representation of multiple parties. 
Representing husband and wife, buyer and seller, insured and insurer, estate and administrator, 
directors and officers, guardian and ward, or trustee and beneficiary can be dangerous because the 
parties’ interests may diverge. Any time multiple parties are represented or the lawyer has a 
personal interest in the matter, conflicts can arise. 
 
 Conflict problems also arise when lawyers fail to document that they are not representing 
someone. For example, assume a husband and wife want an amicable dissolution. They come to 
you and ask you to represent both of them. 
 
 In this type of situation, documentation is critical. Assuming that you are permitted to 
represent one of the parties, confirm representation of the client with an engagement letter and send 
the other party a nonengagement letter. The nonengagement letter should state that you are not 
representing the nonclient’s interests and that the nonclient should seek independent counsel. 
 
 A good conflict checking system will detect possible conflicts of interest before 
representation. Nevertheless, some conflicts may arise during representation. Every lawyer should 
develop policies for handling conflict situations as they arise. Follow ORPCs 1.7, 1.8, and 1.9, and 
be sure to carefully document your actions. 
 
 A poor conflict system is as bad as having no conflict system at all. There are different 
approaches to setting up conflict systems, depending on the size and type of office. All effective 
systems have certain things in common. A good conflict system has these characteristics: 
 
 1. The system is integrated with other office systems; 
 
 2. The system provides for easy access to conflict data for everyone in the 

office; 
 
 3. Checks are conducted at the three key junctures: before the initial interview, 

before a new file is opened, and when a new party enters the case; 
 
 4. Searches check for spelling variations of names; 
 
 5. Conflict entries show the party’s relationship with the client; 
 
 6. All parties connected with a case are entered into the system; and 
 
 7. Conflict searches are documented in the file. 
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Creating a Conflict Checking System 

Transitioning from Traditional Conflict Systems 

 The traditional conflict system used index cards to keep track of conflict names. This system 
was slow to maintain and check. Now a simple computer database allows for fast and immediate 
conflict checking. Databases are inexpensive and are often included in the software bundle that 
comes with new computers. 
 
 A database stores information on records in fields. When you set up a database, you select 
the particular fields that will appear on each record. When you create a new record, the fields will 
automatically appear to prompt the user to enter the correct information. 
 
 The big advantage of a database is that you can search the records using a particular name. 
Once you give the command, the database scans all the records in the database to see whether the 
designated name is present. If the name appears in any record, the computer pulls that record up 
onto the screen. 
 
 When shopping for a database, look for one that is easily searchable and will hold enough 
records. Many databases hold an unlimited number of records while others are limited. We 
recommend a minimum of 5000 records for the new sole practitioner. 

Setting Up the Conflict Database 

 When you set up a database for your practice, include the following fields in each record: 
 
Date Opened: (the date when the file or matter was opened) 
Matter Name: (the name of the file or matter) 
Matter Number: (the number assigned when the file or matter was opened, if applicable) 
Client Name: (the name of the client) 1 
Attorney: (initials of the responsible lawyer, if applicable) 
Description of 
Matter: 

(a description of the matter detailed enough to allow the user to 
determine whether a conflict exists without having to pull the file) 

Conflict Names: (names of all related and adverse parties and their relationships to the 
client) 2 

Date Closed: (the date when the file or matter was closed) 
Closed File Number: (the number assigned when the file or matter was closed) 
Date Destroyed: (the date when the file or matter was destroyed, if applicable) 

 
1  This field could be further divided to separately track the client by last name, first name, and middle 
name. 
2  Conflicts can also be tracked in two separate fields, one for adverse parties and one for related 
parties. 
 
 Other fields that could be added to a conflict database include the client’s federal taxpayer 
identification or Social Security number and the name of the opposing counsel. At a minimum, 
always include each party’s relationship with the client or role in the case. This information makes it 
much easier to quickly assess the seriousness of a potential conflict. 
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Case Management Software 
 A case management program can be an alternative to setting up your own database. This 
type of software usually allows you to electronically save or print a “conflict” report for the file and 
integrates various office systems (conflicts, client database, matter database, calendar, tickler 
system, etc.) into one product. 

 This "all in one" software has become very popular. The PLF practice management advisors 
monitor new developments and can provide information about this type of software. 

Using a Conflict System 

A Checking Routine 

 Set up a procedure for checking conflicts. Conflicts should be checked three times. First, 
check for conflicts when a potential client first contacts you but before the initial interview. (A 
preliminary check of the potential client’s name allows you to decline further discussion, preventing a 
crucial divulgence of confidences.) Second, do a more thorough check before you open a new file 
for that client. After talking with the potential client, you will have the names of others connected with 
the case. Third, check the conflict system whenever a new party enters the case. 

Office Sharing  
 Lawyers sharing offices may need to provide each other with the names of their clients so 
that a conflict of interest check can be completed. However, before revealing a client’s name to other 
lawyers in your office share, obtain the client’s informed consent in writing. OSB Formal Ethics 
Opinion No. 2005-50 cautions lawyers sharing offices to avoid conflicts of interest by (1) not holding 
themselves out to the public as members of the same firm through joint advertising, joint letterhead, 
or otherwise; (2) respecting confidentiality of information relating to the representation of their 
respective clients and insuring the same from their employees; and (3) keeping their respective files 
separate. If these steps are not taken, then lawyers in an office share cannot represent adverse 
parties. If a common telephone system is used, office sharers must not represent adverse parties 
unless they have taken steps to assure that telephone messages containing client information or 
legal advice are not given to or transmitted by shared employees. Mail must not be opened by 
shared employees. If the lawyers share a secretary or other employee who is in possession of the 
confidences or secrets of both lawyers, then the simultaneous representation of adverse parties 
would be prohibited.  

Document Conflict Checks 
 Assign responsibility for conflict checking at each of the three stages mentioned above, and 
establish a method for recording that a check was completed. A client intake sheet or a specific 
conflict check request form are possible ways for keeping track of this. Always show the names that 
were checked and who performed the check. When a new file is opened, make sure that the conflict 
check was actually done. 

Input New Conflict Information 
 The person checking for conflicts should also input the new conflict information from the 
client intake sheets or conflict check requests. Be sure to include everyone connected with the case. 
Lawyers in your own firm, staff members, and close relatives of lawyers and staff should be listed in 
the conflict system. This insures that cases will not be taken against people connected with the firm. 
 
 In addition to all clients, enter the names of all prospective clients and declined clients into 
the conflict system. A failure to enter prospective or declined clients in the conflict system can be 
embarrassing and costly and may result in ethical or malpractice claims against the lawyer. For 
example, assume a husband comes in for a consultation because he is contemplating divorce. 
During the consultation, the husband discloses confidential information. The husband then decides 
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Creating a Conflict Checking System 

Transitioning from Traditional Conflict Systems 

 The traditional conflict system used index cards to keep track of conflict names. This system 
was slow to maintain and check. Now a simple computer database allows for fast and immediate 
conflict checking. Databases are inexpensive and are often included in the software bundle that 
comes with new computers. 
 
 A database stores information on records in fields. When you set up a database, you select 
the particular fields that will appear on each record. When you create a new record, the fields will 
automatically appear to prompt the user to enter the correct information. 
 
 The big advantage of a database is that you can search the records using a particular name. 
Once you give the command, the database scans all the records in the database to see whether the 
designated name is present. If the name appears in any record, the computer pulls that record up 
onto the screen. 
 
 When shopping for a database, look for one that is easily searchable and will hold enough 
records. Many databases hold an unlimited number of records while others are limited. We 
recommend a minimum of 5000 records for the new sole practitioner. 

Setting Up the Conflict Database 

 When you set up a database for your practice, include the following fields in each record: 
 
Date Opened: (the date when the file or matter was opened) 
Matter Name: (the name of the file or matter) 
Matter Number: (the number assigned when the file or matter was opened, if applicable) 
Client Name: (the name of the client) 1 
Attorney: (initials of the responsible lawyer, if applicable) 
Description of 
Matter: 

(a description of the matter detailed enough to allow the user to 
determine whether a conflict exists without having to pull the file) 

Conflict Names: (names of all related and adverse parties and their relationships to the 
client) 2 

Date Closed: (the date when the file or matter was closed) 
Closed File Number: (the number assigned when the file or matter was closed) 
Date Destroyed: (the date when the file or matter was destroyed, if applicable) 

 
1  This field could be further divided to separately track the client by last name, first name, and middle 
name. 
2  Conflicts can also be tracked in two separate fields, one for adverse parties and one for related 
parties. 
 
 Other fields that could be added to a conflict database include the client’s federal taxpayer 
identification or Social Security number and the name of the opposing counsel. At a minimum, 
always include each party’s relationship with the client or role in the case. This information makes it 
much easier to quickly assess the seriousness of a potential conflict. 
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Case Management Software 
 A case management program can be an alternative to setting up your own database. This 
type of software usually allows you to electronically save or print a “conflict” report for the file and 
integrates various office systems (conflicts, client database, matter database, calendar, tickler 
system, etc.) into one product. 

 This "all in one" software has become very popular. The PLF practice management advisors 
monitor new developments and can provide information about this type of software. 

Using a Conflict System 

A Checking Routine 

 Set up a procedure for checking conflicts. Conflicts should be checked three times. First, 
check for conflicts when a potential client first contacts you but before the initial interview. (A 
preliminary check of the potential client’s name allows you to decline further discussion, preventing a 
crucial divulgence of confidences.) Second, do a more thorough check before you open a new file 
for that client. After talking with the potential client, you will have the names of others connected with 
the case. Third, check the conflict system whenever a new party enters the case. 

Office Sharing  
 Lawyers sharing offices may need to provide each other with the names of their clients so 
that a conflict of interest check can be completed. However, before revealing a client’s name to other 
lawyers in your office share, obtain the client’s informed consent in writing. OSB Formal Ethics 
Opinion No. 2005-50 cautions lawyers sharing offices to avoid conflicts of interest by (1) not holding 
themselves out to the public as members of the same firm through joint advertising, joint letterhead, 
or otherwise; (2) respecting confidentiality of information relating to the representation of their 
respective clients and insuring the same from their employees; and (3) keeping their respective files 
separate. If these steps are not taken, then lawyers in an office share cannot represent adverse 
parties. If a common telephone system is used, office sharers must not represent adverse parties 
unless they have taken steps to assure that telephone messages containing client information or 
legal advice are not given to or transmitted by shared employees. Mail must not be opened by 
shared employees. If the lawyers share a secretary or other employee who is in possession of the 
confidences or secrets of both lawyers, then the simultaneous representation of adverse parties 
would be prohibited.  

Document Conflict Checks 
 Assign responsibility for conflict checking at each of the three stages mentioned above, and 
establish a method for recording that a check was completed. A client intake sheet or a specific 
conflict check request form are possible ways for keeping track of this. Always show the names that 
were checked and who performed the check. When a new file is opened, make sure that the conflict 
check was actually done. 

Input New Conflict Information 
 The person checking for conflicts should also input the new conflict information from the 
client intake sheets or conflict check requests. Be sure to include everyone connected with the case. 
Lawyers in your own firm, staff members, and close relatives of lawyers and staff should be listed in 
the conflict system. This insures that cases will not be taken against people connected with the firm. 
 
 In addition to all clients, enter the names of all prospective clients and declined clients into 
the conflict system. A failure to enter prospective or declined clients in the conflict system can be 
embarrassing and costly and may result in ethical or malpractice claims against the lawyer. For 
example, assume a husband comes in for a consultation because he is contemplating divorce. 
During the consultation, the husband discloses confidential information. The husband then decides 
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not to proceed with the divorce, or the lawyer declines the husband as a client. Two years later, the 
wife comes to the lawyer seeking a divorce. If the lawyer accepts the wife as a client, the lawyer will 
have a conflict of interest. This could easily happen if the lawyer forgot about the consultation with 
the husband and did not maintain a record of consultations in the conflict system. A similar situation 
can occur when two lawyers in the same firm interview prospective clients who have adverse 
interests. 

When a Name Is Found 
 If a name is found in the conflict system, notify the responsible lawyer immediately. The 
faster the lawyer is aware of the potential client’s relationship to a current or past case, the better 
position the lawyer is in to make a decision to decline representation or make proper disclosure. If a 
name comes up during a conflict check, it does not necessarily mean there is a conflict. The lawyer 
responsible for the client or matter must make the final decision. However, if there is no way to 
check for conflicts, or if a check is not done, the lawyer will not know until it is too late. 
 
 If the lawyer decides to decline representation, notify the declined client immediately. To 
protect client confidentiality, state only that a potential conflict exists. Do not provide any further 
details to the declined client. Always document notice and declination of representation with a 
nonengagement letter.   

New Lawyers and Staff 
 Conflicts can arise when a new lawyer or staff member joins the firm. The new lawyer or staff 
member may have worked on cases at another firm that present a conflict with your firm’s clients. 
Every lawyer and staff member should maintain a personal list of former clients. Have the new 
person review a list of the firm’s clients and compare it with his or her personal list. When the 
comparison is complete, incorporate the new person’s former clients into the firm’s conflict system. 
This step ensures that all lawyers in the firm will be aware of any potential conflicts the new person 
might have. (The new person’s conflicts are now the firm’s conflicts unless the screening rule in 
ORPC 1.10 applies.) 

When a Lawyer or Staff Member Leaves the Firm 
When leaving a firm, a lawyer or staff member should take a list of the clients to whom he 

or she provided legal services. The list will let the lawyer or staff member screen for conflicts in his 
or her new office. If the lawyer or staff member did not maintain a list of the clients he or she 
served, the old firm may be able to provide the list from the firm’s conflict system. (This option 
may not be available for staff members.) 
 
 If the firm’s conflict system accurately reflects all the matters the lawyer worked on while at 
the firm, the firm can print a report for the lawyer or provide the information electronically, if 
available. If the firm’s conflict system tracks only the primary lawyer on client matters and does not 
reflect all the lawyers who may have worked on a given file, the firm may want to create the 
necessary conflict information from billing records or provide the departing lawyer with a list of all the 
matters that were opened during the time the departing lawyer was employed at the firm.   

New Client List 
 Regularly circulate a list of new clients and cases to all lawyers and staff in the office. Ask 
that everyone review the list for possible conflicts that may not be in the conflict system. Someone in 
the office may recognize a conflict from the list that would not be detected otherwise. 
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Request for Conflict Search and System Entry 
 
 
FILE NAME John Smith – Business Lease  
 
CLIENT/COMPANY NAME John Smith  
 
CLIENT MATTER Business Lease RESPONSIBLE ATTORNEY MLS  
 
RELATED PARTIES 
 
  NAME       RELATIONSHIP 
 

LB Properties, Inc.      Lessor      

Dee Crocker       President of LB Properties   

Carol Wilson       Real Estate Agent for Lessee   

Sheila Blackford      Real Estate Agent for Lessor   

Bev Michaelis       Property Manager    

555 SE Downs, No. 115, Portland, Oregon   Property Address    

 
 

 NEW MATTER (to open new file) 

 ADDITIONAL INFORMATION (to update file) 

 SEARCH ONLY (do not add information) 

 
Requested by  MLS     Request Date  June 2, 2014    
 
 
 

 NO CONFLICTS FOUND 

 NAMES FOUND AS FOLLOWS:  
 
 
 
 
 
 
 
 
 
 
 
Searched by BLL     Search Date  June 2, 2014    



 
[Rev 6/2014]           PAGE 4  PROFESSIONAL LIABILITY FUND (CONFLICT OF INTEREST SYSTEMS – PROCEDURES) 

not to proceed with the divorce, or the lawyer declines the husband as a client. Two years later, the 
wife comes to the lawyer seeking a divorce. If the lawyer accepts the wife as a client, the lawyer will 
have a conflict of interest. This could easily happen if the lawyer forgot about the consultation with 
the husband and did not maintain a record of consultations in the conflict system. A similar situation 
can occur when two lawyers in the same firm interview prospective clients who have adverse 
interests. 

When a Name Is Found 
 If a name is found in the conflict system, notify the responsible lawyer immediately. The 
faster the lawyer is aware of the potential client’s relationship to a current or past case, the better 
position the lawyer is in to make a decision to decline representation or make proper disclosure. If a 
name comes up during a conflict check, it does not necessarily mean there is a conflict. The lawyer 
responsible for the client or matter must make the final decision. However, if there is no way to 
check for conflicts, or if a check is not done, the lawyer will not know until it is too late. 
 
 If the lawyer decides to decline representation, notify the declined client immediately. To 
protect client confidentiality, state only that a potential conflict exists. Do not provide any further 
details to the declined client. Always document notice and declination of representation with a 
nonengagement letter.   

New Lawyers and Staff 
 Conflicts can arise when a new lawyer or staff member joins the firm. The new lawyer or staff 
member may have worked on cases at another firm that present a conflict with your firm’s clients. 
Every lawyer and staff member should maintain a personal list of former clients. Have the new 
person review a list of the firm’s clients and compare it with his or her personal list. When the 
comparison is complete, incorporate the new person’s former clients into the firm’s conflict system. 
This step ensures that all lawyers in the firm will be aware of any potential conflicts the new person 
might have. (The new person’s conflicts are now the firm’s conflicts unless the screening rule in 
ORPC 1.10 applies.) 

When a Lawyer or Staff Member Leaves the Firm 
When leaving a firm, a lawyer or staff member should take a list of the clients to whom he 

or she provided legal services. The list will let the lawyer or staff member screen for conflicts in his 
or her new office. If the lawyer or staff member did not maintain a list of the clients he or she 
served, the old firm may be able to provide the list from the firm’s conflict system. (This option 
may not be available for staff members.) 
 
 If the firm’s conflict system accurately reflects all the matters the lawyer worked on while at 
the firm, the firm can print a report for the lawyer or provide the information electronically, if 
available. If the firm’s conflict system tracks only the primary lawyer on client matters and does not 
reflect all the lawyers who may have worked on a given file, the firm may want to create the 
necessary conflict information from billing records or provide the departing lawyer with a list of all the 
matters that were opened during the time the departing lawyer was employed at the firm.   

New Client List 
 Regularly circulate a list of new clients and cases to all lawyers and staff in the office. Ask 
that everyone review the list for possible conflicts that may not be in the conflict system. Someone in 
the office may recognize a conflict from the list that would not be detected otherwise. 
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Request for Conflict Search and System Entry 
 
 
FILE NAME John Smith – Business Lease  
 
CLIENT/COMPANY NAME John Smith  
 
CLIENT MATTER Business Lease RESPONSIBLE ATTORNEY MLS  
 
RELATED PARTIES 
 
  NAME       RELATIONSHIP 
 

LB Properties, Inc.      Lessor      

Dee Crocker       President of LB Properties   

Carol Wilson       Real Estate Agent for Lessee   

Sheila Blackford      Real Estate Agent for Lessor   

Bev Michaelis       Property Manager    

555 SE Downs, No. 115, Portland, Oregon   Property Address    

 
 

 NEW MATTER (to open new file) 

 ADDITIONAL INFORMATION (to update file) 

 SEARCH ONLY (do not add information) 

 
Requested by  MLS     Request Date  June 2, 2014    
 
 
 

 NO CONFLICTS FOUND 

 NAMES FOUND AS FOLLOWS:  
 
 
 
 
 
 
 
 
 
 
 
Searched by BLL     Search Date  June 2, 2014    
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Request for Conflict Search and System Entry 
 
 
FILE NAME John Smith – Business Lease  
 
CLIENT/COMPANY NAME John Smith  
 
CLIENT MATTER Business Lease RESPONSIBLE ATTORNEY MLS  
 
RELATED PARTIES 
 
  NAME       RELATIONSHIP 
 

LB Properties, Inc.      Lessor      

Clifford Rhodes      President of LB Properties   

Margaret Ellis       Real Estate Agent    

555 SE Downs, No. 115, Portland, Oregon   Property Address    

 
 

 NEW MATTER (to open new file) 
 ADDITIONAL INFORMATION (to update file) 

 SEARCH ONLY (do not add information) 
 

Requested by  MLS     Request Date  March 1, 2013    
 
 
 

 NO CONFLICTS FOUND 

 NAMES FOUND AS FOLLOWS:  
 
 
 
 
 
 
 
 
 
 
 
Searched by BLL     Search Date  March 1, 2013   
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Types of Names to be Added to Conflict List 
 

(This is not a complete list.) 
 

Litigation 
Insured   Insurer  
Plaintiff(s)  Defendant(s) 
Guardian ad Litem Spouse/Partner 
Expert Witness(es)  Lay Witness(es) 

Corporate/Business/Real Estate 
Owner (Spouse/Partner) Subsidiaries/Affiliates 
Buyer(s)  Seller(s) 
Partner(s)  Officer(s) 
Shareholder(s)  Director(s) 
Key Employees  Property Address 
   Taxlot ID Number 
 
Any opposing party in a transaction 
 

Probate 
Deceased  Personal Representative 
Spouse or Partner/Children/Heirs/Devisees 
Trustee/Guardian/Conservator 

Estate Planning 
Testator    
Personal Representative 
Spouse or Partner/Children/Heirs/Devisees 
Trustee/Guardian 
 

Domestic Relations 
Client   Spouse/Partner 
Children  Grandparents 

Criminal 
Client   Co-Defendant(s) 
Witness(es)  Victim(s) 
 

 Workers’ Compensation 
Injured Worker  Insurer 
Employer 

 Bankruptcy 
Client   Spouse/Partner 
Creditors 
 

 Your Firm 
All Lawyers  Employees 
Spouses or Partners/Parents/Siblings/ 
In-laws/Children 
 

 Other 
Declined clients and adverse parties, if known 
Prospective clients 
Agencies or individuals for whom you provide 
investigation work, such as OSB Professional 
Responsibility Board 
 

 
Include all clients in your conflict system, including pro bono clients and individuals advised through 
volunteer work at pro bono agencies such as Legal Aid Services of Oregon. 
 
When listing an individual, be sure to include all known names (i.e., former or maiden names). When 
listing lawyers and employees of the firm, consider including contract attorneys, temporary workers, 
and freelancers. You can also include the firm’s key vendors or service providers in the conflict 
system. 
 

IMPORTANT NOTICES 
 
This material is provided for informational purposes only and does not establish, report, or create the standard of care 
for attorneys in Oregon, nor does it represent a complete analysis of the topics presented. Readers should conduct 
their own appropriate legal research. The information presented does not represent legal advice.  This information may 
not be republished, sold, or used in any other form without the written consent of the Oregon State Bar Professional 
Liability Fund except that permission is granted for Oregon lawyers to use and modify these materials for use in their 
own practices.  © [2014] OSB Professional Liability Fund. 
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Request for Conflict Search and System Entry 
 
 
FILE NAME John Smith – Business Lease  
 
CLIENT/COMPANY NAME John Smith  
 
CLIENT MATTER Business Lease RESPONSIBLE ATTORNEY MLS  
 
RELATED PARTIES 
 
  NAME       RELATIONSHIP 
 

LB Properties, Inc.      Lessor      

Clifford Rhodes      President of LB Properties   

Margaret Ellis       Real Estate Agent    

555 SE Downs, No. 115, Portland, Oregon   Property Address    

 
 

 NEW MATTER (to open new file) 
 ADDITIONAL INFORMATION (to update file) 

 SEARCH ONLY (do not add information) 
 

Requested by  MLS     Request Date  March 1, 2013    
 
 
 

 NO CONFLICTS FOUND 

 NAMES FOUND AS FOLLOWS:  
 
 
 
 
 
 
 
 
 
 
 
Searched by BLL     Search Date  March 1, 2013   
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Types of Names to be Added to Conflict List 
 

(This is not a complete list.) 
 

Litigation 
Insured   Insurer  
Plaintiff(s)  Defendant(s) 
Guardian ad Litem Spouse/Partner 
Expert Witness(es)  Lay Witness(es) 

Corporate/Business/Real Estate 
Owner (Spouse/Partner) Subsidiaries/Affiliates 
Buyer(s)  Seller(s) 
Partner(s)  Officer(s) 
Shareholder(s)  Director(s) 
Key Employees  Property Address 
   Taxlot ID Number 
 
Any opposing party in a transaction 
 

Probate 
Deceased  Personal Representative 
Spouse or Partner/Children/Heirs/Devisees 
Trustee/Guardian/Conservator 

Estate Planning 
Testator    
Personal Representative 
Spouse or Partner/Children/Heirs/Devisees 
Trustee/Guardian 
 

Domestic Relations 
Client   Spouse/Partner 
Children  Grandparents 

Criminal 
Client   Co-Defendant(s) 
Witness(es)  Victim(s) 
 

 Workers’ Compensation 
Injured Worker  Insurer 
Employer 

 Bankruptcy 
Client   Spouse/Partner 
Creditors 
 

 Your Firm 
All Lawyers  Employees 
Spouses or Partners/Parents/Siblings/ 
In-laws/Children 
 

 Other 
Declined clients and adverse parties, if known 
Prospective clients 
Agencies or individuals for whom you provide 
investigation work, such as OSB Professional 
Responsibility Board 
 

 
Include all clients in your conflict system, including pro bono clients and individuals advised through 
volunteer work at pro bono agencies such as Legal Aid Services of Oregon. 
 
When listing an individual, be sure to include all known names (i.e., former or maiden names). When 
listing lawyers and employees of the firm, consider including contract attorneys, temporary workers, 
and freelancers. You can also include the firm’s key vendors or service providers in the conflict 
system. 
 

IMPORTANT NOTICES 
 
This material is provided for informational purposes only and does not establish, report, or create the standard of care 
for attorneys in Oregon, nor does it represent a complete analysis of the topics presented. Readers should conduct 
their own appropriate legal research. The information presented does not represent legal advice.  This information may 
not be republished, sold, or used in any other form without the written consent of the Oregon State Bar Professional 
Liability Fund except that permission is granted for Oregon lawyers to use and modify these materials for use in their 
own practices.  © [2014] OSB Professional Liability Fund. 
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Request for Conflict Search and System Entry 
 
 
FILE NAME   
 
CLIENT/COMPANY NAME   
 
CLIENT MATTER  RESPONSIBLE ATTORNEY  
 
RELATED PARTIES 
 
  NAME       RELATIONSHIP 
 
              
 
              
 
              
 
              
 

 NEW MATTER (to open new file) 
 ADDITIONAL INFORMATION (to update file) 
 SEARCH ONLY (do not add information) 

 
Requested by       Request Date       
 
 
 

 NO CONFLICTS FOUND 
 NAMES FOUND AS FOLLOWS:  

 
 
 
 
 
 
 
 
 
 
 
Searched by      Search Date       
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Types of Names to be Added to Conflict List 
 

(This is not a complete list.) 
 

Litigation 
Insured   Insurer  
Plaintiff(s)  Defendant(s) 
Guardian ad Litem Spouse/Partner 
Expert Witness(es)  Lay Witness(es) 

Corporate/Business/Real Estate 
Owner(Spouse/Partner) Subsidiaries/Affiliates 
Buyer(s)  Seller(s) 
Partner(s)  Officer(s) 
Shareholder(s)  Director(s) 
Key Employees  Property Address 
   Taxlot ID Number 
 
Any opposing party in a transaction 

Probate 
Deceased  Personal Representative 
Spouse or Partner/Children/Heirs/Devisees 
Trustee/Guardian/Conservator 

Estate Planning 
Testator    
Personal Representative 
Spouse or Partner/Children/Heirs/Devisees 
Trustee/Guardian 

Domestic Relations 
Client   Spouse/Partner 
Children  Grandparents 

Criminal 
Client   Co-Defendant(s) 
Witness(es)  Victim(s) 

 Workers’ Compensation 
Injured Worker  Insurer 
Employer 

 Bankruptcy 
Client   Spouse/Partner 
Creditors 

 Your Firm 
All Lawyers  Employees 
Spouses or Partners/Parents/Siblings/ 
In-laws/Children 
 

 Other 
Declined clients and adverse parties, if known 
Prospective clients 
Agencies or individuals for whom you provide 
investigation work, such as Oregon State Bar 
Professional Responsibility Board 

 
Include all clients in your conflict system, including pro bono clients and individuals advised 
through volunteer work at pro bono agencies such as Legal Aid Services of Oregon. 
 
When listing an individual, be sure to include all known names (i.e., former or maiden names). 
When listing lawyers and employees of the firm, consider including contract attorneys, temporary 
workers, and freelancers. You can also include the firm’s key vendors or service providers in the 
conflict system. 
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Request for Conflict Search and System Entry 
 
 
FILE NAME   
 
CLIENT/COMPANY NAME   
 
CLIENT MATTER  RESPONSIBLE ATTORNEY  
 
RELATED PARTIES 
 
  NAME       RELATIONSHIP 
 
              
 
              
 
              
 
              
 

 NEW MATTER (to open new file) 
 ADDITIONAL INFORMATION (to update file) 
 SEARCH ONLY (do not add information) 

 
Requested by       Request Date       
 
 
 

 NO CONFLICTS FOUND 
 NAMES FOUND AS FOLLOWS:  

 
 
 
 
 
 
 
 
 
 
 
Searched by      Search Date       
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Types of Names to be Added to Conflict List 
 

(This is not a complete list.) 
 

Litigation 
Insured   Insurer  
Plaintiff(s)  Defendant(s) 
Guardian ad Litem Spouse/Partner 
Expert Witness(es)  Lay Witness(es) 

Corporate/Business/Real Estate 
Owner(Spouse/Partner) Subsidiaries/Affiliates 
Buyer(s)  Seller(s) 
Partner(s)  Officer(s) 
Shareholder(s)  Director(s) 
Key Employees  Property Address 
   Taxlot ID Number 
 
Any opposing party in a transaction 

Probate 
Deceased  Personal Representative 
Spouse or Partner/Children/Heirs/Devisees 
Trustee/Guardian/Conservator 

Estate Planning 
Testator    
Personal Representative 
Spouse or Partner/Children/Heirs/Devisees 
Trustee/Guardian 

Domestic Relations 
Client   Spouse/Partner 
Children  Grandparents 

Criminal 
Client   Co-Defendant(s) 
Witness(es)  Victim(s) 

 Workers’ Compensation 
Injured Worker  Insurer 
Employer 

 Bankruptcy 
Client   Spouse/Partner 
Creditors 

 Your Firm 
All Lawyers  Employees 
Spouses or Partners/Parents/Siblings/ 
In-laws/Children 
 

 Other 
Declined clients and adverse parties, if known 
Prospective clients 
Agencies or individuals for whom you provide 
investigation work, such as Oregon State Bar 
Professional Responsibility Board 

 
Include all clients in your conflict system, including pro bono clients and individuals advised 
through volunteer work at pro bono agencies such as Legal Aid Services of Oregon. 
 
When listing an individual, be sure to include all known names (i.e., former or maiden names). 
When listing lawyers and employees of the firm, consider including contract attorneys, temporary 
workers, and freelancers. You can also include the firm’s key vendors or service providers in the 
conflict system. 
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Managing Your Practice
Choices
Law Firm Billing and Accounting Software
By Dee Crocker

Billing  and  accounting  software for  law firms can  run  the gamut  from a full-fledged  accounting  system that  gives all  of  the
reporting and functionality of an accounting practice to a simple program that keeps track of time. Understanding your firm s
financial  management needs and software budget will  greatly simplify the shopping process. This column describes the basic
types of application programs available, the standard features you can expect, and some optional features or modules to consider.
It then compares the features and pricing of some of the most common software packages on the market today.

Time Tracking
Keeping track of time is often the bane of an attorney s existence. Although time-tracking software does not eliminate what can
sometimes feel like an onerous obligation, it automates part of the process, relieving some of the practitioner s burden. Such
software generally also tracks expenses in addition to time, and off-the-shelf models start at less than $100.

Time entries are entered directly into the timekeeping applications via entry screens that list client or matter name, type of activity
or expense, start and end date of the work, description of the work, amount of time worked, and rate for the work. Billing codes
may be preset to include items that are common to general law practices. Another feature is pop-up timers for measuring the
actual time spent on a particular task. Time entries also may be downloaded into the software via links or import processes from
legal case management systems. Online and personal digital assistant (PDA) time entry also is quite popular.

Time-tracking software that stands alone is usually less expensive than more comprehensive systems. More commonly, however, it
is a part of time and billing software.

Time and Billing
Billing is arguably the most important management process in a law office. Good billing software is very flexible and can cost
anywhere from just over $100 to as much as $750 per license. Good applications include pre-billing features and the ability to
undo and reprint billing statements, along with various formats for displaying and transmitting bills (e.g., PDF, HTML, or RTF).
Tracking accounts receivable for client  matters is also a standard feature in  billing  software.  In  addition,  most  systems allow
generation of reports on items such as productivity, work in progress, profitability, and accounts receivable. The better applications
also have overview or recap screens that display all billing and receivable information for a client matter in one place.

Billing software is useful for tracking client funds or trust accounts and can be set to pay off client bills automatically. The software
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records payments and other transactions, and some systems even allow users to generate and track deposit slips for operating
and trust accounts. Most programs will generate an income report broken out into fees, costs and interest.

Billing software can keep track of money transactions for client matters, but this generally is limited to simply tracking time and
expenses and then generating bills for these. The systems usually do not perform general ledger accounting or check writing, as
does integrated general ledger accounting software.

Integrated General Ledger Accounting
Full general ledger accounting systems for law firms start at about $500 per license. These programs differ from general business
accounting packages because they consider trust accounts as short-term liabilities when calculating the profitability of the firm
and can incorporate trust activity with actual billings. Not all law firms handle accounting in-house, retaining outside accountants
or bookkeepers to handle account reconciliation, statement generation, taxes and other advanced financial management tasks.
Using a general business program generally means the firm will have to customize the application to fit its needs. For instance,
many general  programs will  generate service invoices, but not the type of professional  statements usually used by law firms.
Customizing  the software can  be burdensome,  especially  if  not  done when  the software is  first  implemented.  Legal-specific
products are usually more practical for most firms.

General  ledger accounting programs usually come with  a chart  of  accounts;  the legal  accounts make for easy monitoring of
income  and  expenses  for  the  firm.  Like  billing  software,  billing  functionality  also  is  built  into  general  ledger  accounting
applications, so instead of tracking money activity only for clients, they also track money activity for the firm. Monthly reconciliation
is automated, and it is simple to generate not only bills but also general ledger statements showing firm profit and loss and overall
worth. Check writing is another standard feature in general ledger software but usually is not found in stand-alone time and billing
applications.

With  advanced  reporting  for  accounts  payable  and  electronic  billing,  firms  can  use  software  with  more  client  information
management features like calendaring and contact management. Larger firms may prefer systems that are truly integrated with
full  practice management, so that payroll, accounts payable, cost recovery and online time entry and accounting are included.
Unfortunately, the cost of such systems can be steep. Small firms usually can add these features by buying specific modules, at
$125 to $500 per module.

Quick Software Comparison
Billing Matters from LexisNexis (www.timematters.com) is a time tracking and billing program. It is purchased in conjunction with
Time Matters,  and  the  newest  version  (v 9.0)  includes  a  full  accounting  general  ledger  and  trust  account  package.  The
Professional Edition costs $600 for the first user and $350 for each additional user. The Enterprise Edition (for large offices with
large volumes of data) is priced at $1,200 for the first user and $700 for each additional  user. Annual  maintenance plans are
available for an additional cost.

BSA Pro  by SeaBILL (www.seabill.com) is a time tracking and billing  program that  also tracks trust  account  funds by client.
Additional  modules for the Palm operating  system and a link with  QuickBooks  are available.  The Silver Edition  (up  to two
timekeepers) costs $299; the Gold Edition (up to 10 timekeepers) costs $399; and the Platinum Edition (up to 20 timekeepers)
costs $499. A free download demonstration program is also available to test drive the program.

DLS 8 (Dapix Legal  Software) by Dapix,  Inc.  (http://dlssupport.com/index.htm)  combines time tracking,  billing,  general  ledger
accounting, accounts payable (in a module), payroll  (in a module) and check-writing functions. The Personal Edition license is
priced at $499 for the first user and $79 for each additional user. The Professional Edition license costs $799 for the first user and
$99 for each additional user. Pricing for the modules varies. You can download a free demo version at the website.

Juris  from  Juris,  Inc.  (www.juris.com),  recently  purchased  by  LexisNexis,  combines  time  tracking,  billing,  general  ledger
accounting,  accounts payable,  payroll  and  check-writing  functions,  and  it  comes with  modules for  the Palm and  Pocket  PC
operating systems. Current pricing information was not available at this time.

PCLaw  from LexisNexis (http://law.lexisnexis.com/pclaw)  combines time tracking,  billing,  general  ledger accounting,  accounts
payable (in a module), payroll (in a module), and check-writing functions, and it comes with modules for the Palm and Pocket PC
operating systems. The cost is $400 for the first  user and $300 for each additional  user.  The program may be purchased in
conjunction with Time Matters, and a yearly maintenance plan is also offered.

Rocket  Matter  (www.rocketmatter.com)  is  a web-based  case management  program that  can  be accessed  anywhere via the
Internet.  It  is  a comprehensive time and  billing  system with  a complete reporting  function,  together with  case management,
contact management, calendaring, expense tracking, accounting, conflict checking and messaging. The price is $50 per month
per attorney and $15 per month per support staff.

RTG Bills by RTG Data Systems (www.rtgsoftware.com) is a time tracking and billing program that offers a PDA module. It costs
$95 per license and $15 per additional timekeeper. It is simple and easy to use, and support is free. You can download a free
45-day trial from the website.

Welcome to the Oregon State Bar Online http://www.osbar.org/publications/bulletin/08dec/practice.html

2 of 3 11/6/2012 3:57 PM



TABS3 by Software Technology, Inc. (www.tabs3.com) combines time tracking, billing, general ledger accounting (in a module),
accounts payable (in a module),  payroll  (in  a module) and check-writing functions, and it  comes with a module for the Palm
operating system. It also includes a free copy of PracticeMaster Basic, the company s case management system. Cost for a
single user version  is $295 (two timekeepers) up  to $1,995 (39 timekeepers).  The cost  for  a multi-user version  is $495 (two
timekeepers) up to $3,994 (39 timekeepers).

Timeslips by Sage (www.timeslips.com) is a comprehensive time tracking and billing program that links with QuickBooks and
Peachtree using the company s TAL (Timeslips Accounting Link). The cost is $499 for a single user and $169 for each additional
user. They also offer special five- and 10-station value packs, and you can download a demonstration program.

ABOUT THE AUTHOR
The author is a practice management advisor at the OSB Professional Liability Fund.
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Managing Your Practice
SaaS in the Office:
Internet-Based Case Management and Billing Software
By Dee Crocker

Software as a Service (SaaS) is a growth industry in the legal field, and as programs become more complicated and expensive,
people will increasingly move to a SaaS model for at least some of their software needs. What is SaaS? According to Wikipedia:

Software as a Service (SaaS, typically pronounced “sass”) is a model of software deployment whereby a provider licenses an
application to customers for use as a service on demand. SaaS software vendors may host the application on their own web
servers or download the application to the consumer device, disabling it after use or after the on-demand contract expires.
The on-demand function may be handled internally to share licenses within  a firm or by a third-party application service
provider (ASP) sharing licenses between firms.

Examples of SaaS vendors include Microsoft, SAP Business ByDesign, Klopotek SaaS and Google Apps, which provide common
business applications online, accessed from a web browser; the software and data are stored remotely on servers.

Application service providers (ASPs) were introduced in the late ’90s and quickly disappeared. SaaS is simply another attempt to
get users to utilize software programs that are not loaded onto individual computers or servers but instead are accessed directly
over the Internet. Not only is the program itself stored on the Internet, but all data is also stored at the Internet site. This process
has its pros and cons.

Why Use SaaS?
There are many good reasons to use SaaS programs, including  cost,  ease of  upgrades,  absence of  maintenance and easy
accessibility.  SaaS subscription  services generally  carry a set  price per user  per month.  Traditional  software,  even  for  small
businesses, can cost thousands to tens of thousands of dollars in implementation fees, hardware, maintenance, services and
support. With zero maintenance, end-user support and administration costs, coupled with comparatively low implementation and
customization costs, SaaS solutions offer a much better total cost of ownership than on-premises offerings. SaaS provides a way
to quickly benefit without breaking the bank.

Updates are frequent and, for the customer, effortless. Because the software is delivered over the Internet, hosted providers have
greater flexibility in upgrading the applications and rolling out changes to customers. Traditional software vendors, by contrast,
might upgrade software once a year, if  that,  but the customers bear the burden of reconfiguring it  and paying for the newer
version. Using the hosted model means customers can do more to shape the application. Also, most companies provide online
training and are generally receptive to suggestions for improvements and requests for changes. Another big benefit is that cost,
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staffing requirements and levels of service all become more predictable.

A shift towards browser-based systems not only lowers the total cost of ownership, but with the software installed on centralized
servers, you also no longer have to maintain application software on individual workstations. The only thing to install on the user’s
PC is the web browser. Having no client software installations means fewer headaches for administrators, no conflicts with other
applications and nothing to install  when you upgrade or add new modules. The ability to use different operating systems on
different machines is also a plus — you can have your Mac, Linux and Windows equipment using the same application. This
means that anyone with secure access to the system can use the system anywhere, any time. You can be up and going in less
than 10 minutes; all you need is a username and password.

The biggest advantage of SaaS is that the vendor takes the responsibility for several tasks: managing the software and hardware
components of the application; dealing with network issues such as data backup and disaster recovery planning; managing the
data center that delivers the application; and upgrading the software automatically on a regular basis. Simply put, hosted software
can save a firm the headaches of ongoing maintenance, time and money in IT support and equipment costs.

What Is the Downside to Using SaaS?
The drawbacks of  SaaS include slower speed,  lack of  control,  potential  outages and  lack of  Internet  access.  Internet-based
applications are comparatively slow. Many technologies such as AJAX (shorthand for asynchronous JavaScript and XML, a web
development technique) and caching have helped increase performance, but needed security limitations and overall design will
always put the speed of SaaS behind traditional software. An early criticism of SaaS was that it was produced as a solution for
everyone and couldn’t be tailored to fit a firm’s business processes. In addition, extensibility and integration were cumbersome.
However, some SaaS providers have closed this gap and now offer extremely robust customization platforms that make integration
and extensibility as easy as point-and-click.

A recent problem with Google Docs highlights one of the potential problems with SaaS solutions: your documents are in someone
else’s hands. Google reportedly admitted that .05 percent of its Google documents intended to be private were in fact treated as
public. This incident underscores the importance of doing your research. When choosing a SaaS provider or when placing any of
your documents in a remote location (typically over the Internet), investigate your provider carefully to make sure the company is
taking adequate measures to protect your information and keep it confidential — and to ensure that if something does happen, it
will act promptly to correct the problem.

Although outages are rare,  they are still  possible.  Consequently,  many hosted  providers build  “uptime guarantees” into their
service level agreements. Some vendors offer a “99.5 percent uptime or money back” or similar guarantee. With competition in the
hosted space growing steadily, reliability will  keep improving. Consider the presence or absence of an uptime guarantee when
selecting an on-demand provider.

Accessibility can also be a con if one does not have access to an Internet

What’s Available for Lawyers?
Practice management and billing software are starting to make their way into the legal  profession. A few of the better-known
products include:

CLIO from Themis Solutions, Inc., www.goclio.com
Developed with the assistance of the Law Society of British Columbia, Clio includes a full suite of practice management tools
targeted specifically at the administrative needs of sole practitioners and small firms. It provides features for calendaring, time
tracking, note taking, trust accounting and management of retainers. It has SSL encryption and secured data storage and allows
clients, with your permission, to log in to view documents and make comments. The current monthly subscription fee is $49 per
attorney and $25 per support staff.

Rocket Matter, www.rocketmatter.com
According to its website, Rocket Matter includes calendaring, contact management, document management, accounting, billing,
reporting and conflict checking functions, with availability for the iPhone. It provides internal messaging and searching. There is
no setup  fee,  and  online training  videos are free.  All  data is passed  through  an  encrypted  channel  and  isolated  in  its own
database. Your data is backed up daily, and there is a 30-day money-back guarantee. Current monthly subscription fees are
determined by the number of users (both attorney and staff): $59.99 first user; $49.99 per user 2-6; and $39.99 per user 7-20.

Bill4Time from Broadway Billing www.bill4time.com
Bill4Time’s time tracking software is designed to handle time and expense tracking and billing, project management, document
filing and scheduling for firms who bill for their attorneys’ time. The flexible billing options allow you to define unlimited billing
rates, as well as a mix of hourly, flat-fee and contingency billing. Strict security settings let you control who can do what within the
system, as well as define which employees can access which client files. The report library allows you to see your firm’s billable
time any way you need to see it and quickly determine who is and isn’t billing their time. With project management, you can easily
see everything you need to know about a case or matter from start to finish, including billed and non-billed time, notes, file
attachments, appointments and deadlines, and see an audit trail of exactly who did what and when. The program integrates with
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QuickBooks and provides a filing cabinet for attachment of files to any case. The company offers 128-bit data encryption and daily
off-site data backups. Current monthly subscription fees are: Free (one user, three clients, five projects); $19.99 (two users, 20
clients, 30 projects); $39.99 per user (unlimited clients and projects). A 30-day free trial is available.

Interbill, www.interbill.biz
Interbill is an Internet billing service that allows you to record fees, costs, payments, and trust and retainer activity using its
web-based software, PC-based software or handwritten paper forms. You can access, print and e-mail clients’ statements online
using the VeriSign-secured website. The company will print and deliver your statements to you or directly to your clients, and your
entire billing history is stored for as long as you want. The price for electronic timesheets is $90 per month for the first timekeeper
and $45 per month for each additional timekeeper. There is no charge for additional office staff use under 20 hours per month.
The price for paper timesheets is $90 per month, plus $0.35 per line of data keyed; there is no per-timekeeper charge.

Time59, www.time59.com
Time59 is a billing program for solo practitioners. You can record your time and expenses, create invoices and e-mail them to your
clients,  record  payments from clients,  view real-time client  balances,  and  view and  print  lists and  management  reports.  The
program provides both trust accounting and LEDES (Legal Electronic Data Exchange Standard) invoicing for lawyers, and data
can be accessed from many mobile devices, including the iPhone. It has secure access, and data is automatically backed up. The
cost is $49.95 per year for unlimited use, with a free 30-day trial available.

The rapid increase in law firms adopting SaaS is an indication that the pros are outweighing the cons for a growing number of
firms. To compete in a global market, solo practitioners and small firms require the resources that have traditionally been available
only to megafirms. SaaS provides these resources at an affordable price.

ABOUT THE AUTHOR
The author is a practice management adviser at the OSB Professional Liability Fund.
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BILLING AND TIME SLIPS 
 
Accurate time slips should always be kept whether written, dictated, or entered directly into a 
computerized billing program.  If the attorney has trouble remembering to write down time, the 
attorney can dictate the time after each telephone call or office conference, or at the end of 
dictating other material.  Ideally, the lawyer should enter time directly into the billing program. 
 
If the office is not using a computerized billing program, create a document in the word processing 
program for all current bills.  Make each bill a separate page in that document.  Keep the bills in 
alphabetical order by client name.  When a new file is opened, insert the billing letterhead into the 
appropriate place in the billing document and add the client's name and address.  Time and 
expenses can be entered as ordinary text or in a Table.  When the Table feature is used, formulas 
can be inserted to aid with computing time spent or expenses incurred.  Here is an example of 
three time entries with the formula and Table border visible: 
 

Professional Services Rendered Hours 
  
Review medical records obtained from Dr. Jones 1.5 
Office conference with Dr. Jones regarding client’s prognosis 1.0 
Phone conference with client regarding defendant’s settlement offer .50 
  
 {=SUM(ABOVE)} 

 
Here is the same Table without borders, showing the result of the formula: 
 

Professional Services Rendered Hours 
  
Review medical records obtained from Dr. Jones 1.5 
Office conference with Dr. Jones regarding client’s prognosis 1.0 
Phone conference with client regarding defendant’s settlement offer .50 
  
 3.0 

Spreadsheet and database programs may also be used to create client bills.  These programs 
have advanced features to assist with calculating time and expenses.  
 
Time entries should be made on a daily basis, and reviewed at the end of the billing cycle, so the 
bill can be finalized before printing.  If a computerized billing program is used, the hourly charge 
will be computed automatically.  If a word processing, spreadsheet, or database program is used, 
charges may have to be computed and typed manually.  
 
If the secretary or attorney enters time on a daily basis, a great deal of time can be saved when it 
is time to finalize and mail the bills.  It should not take more than 15 minutes per day to make 
these entries if they are done regularly.  In other words, the secretary will not be tied up with the 
billing process for days or a week each month while other important matters wait until the bills go 
out, or the bills are put aside until the secretary has sufficient time to get them ready. 
 
Be consistent in your billing practices.  Send bills out at the same time each month, preferably 
before the 30th, and always include a due date on the statement.  Most people and businesses 
are prepared to pay bills at the first of the month.  Late arriving bills are often put off until the next 
month.  A copy of the bill should be kept in a monthly file of all bills sent out that month and in the 
client’s file.  Any records related to trust accounting must be held for five years ORPC 1.15(1)(a).  
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BILLING AND TIME SLIPS 
 
Accurate time slips should always be kept whether written, dictated, or entered directly into a 
computerized billing program.  If the attorney has trouble remembering to write down time, the 
attorney can dictate the time after each telephone call or office conference, or at the end of 
dictating other material.  Ideally, the lawyer should enter time directly into the billing program. 
 
If the office is not using a computerized billing program, create a document in the word processing 
program for all current bills.  Make each bill a separate page in that document.  Keep the bills in 
alphabetical order by client name.  When a new file is opened, insert the billing letterhead into the 
appropriate place in the billing document and add the client's name and address.  Time and 
expenses can be entered as ordinary text or in a Table.  When the Table feature is used, formulas 
can be inserted to aid with computing time spent or expenses incurred.  Here is an example of 
three time entries with the formula and Table border visible: 
 

Professional Services Rendered Hours 
  
Review medical records obtained from Dr. Jones 1.5 
Office conference with Dr. Jones regarding client’s prognosis 1.0 
Phone conference with client regarding defendant’s settlement offer .50 
  
 {=SUM(ABOVE)} 

 
Here is the same Table without borders, showing the result of the formula: 
 

Professional Services Rendered Hours 
  
Review medical records obtained from Dr. Jones 1.5 
Office conference with Dr. Jones regarding client’s prognosis 1.0 
Phone conference with client regarding defendant’s settlement offer .50 
  
 3.0 

Spreadsheet and database programs may also be used to create client bills.  These programs 
have advanced features to assist with calculating time and expenses.  
 
Time entries should be made on a daily basis, and reviewed at the end of the billing cycle, so the 
bill can be finalized before printing.  If a computerized billing program is used, the hourly charge 
will be computed automatically.  If a word processing, spreadsheet, or database program is used, 
charges may have to be computed and typed manually.  
 
If the secretary or attorney enters time on a daily basis, a great deal of time can be saved when it 
is time to finalize and mail the bills.  It should not take more than 15 minutes per day to make 
these entries if they are done regularly.  In other words, the secretary will not be tied up with the 
billing process for days or a week each month while other important matters wait until the bills go 
out, or the bills are put aside until the secretary has sufficient time to get them ready. 
 
Be consistent in your billing practices.  Send bills out at the same time each month, preferably 
before the 30th, and always include a due date on the statement.  Most people and businesses 
are prepared to pay bills at the first of the month.  Late arriving bills are often put off until the next 
month.  A copy of the bill should be kept in a monthly file of all bills sent out that month and in the 
client’s file.  Any records related to trust accounting must be held for five years ORPC 1.15(1)(a).  
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If cash flow is an issue, consider two billing cycles.  Divide the client list in half.  Mail or e-mail  
A-M bills by the 15th and N-Z bills by the 30th.  This simple step can improve the financial health 
of your firm by leveling the natural peaks and valleys of accounts receivable and payable.  
Improved cash flow is important if you need to spread out the age of your accounts receivable.  
(The number of accounts that are 30 days, 45 days, or 60 days past due.)  Dividing the billing 
cycle also increases your average daily bank balance because you are collecting more 
accounts throughout the month.  If you apply for financing, the age of your accounts receivable 
and your average daily bank balance will be key factors in the loan evaluation process. 
 
At the conclusion of a case, the bill should be completed and sent out immediately.  Clients are 
the most receptive to paying the bill when they need help.  Once the case has concluded, the 
client’s memory of your work and the assistance you provided may fade quickly.  The passage of 
time generally brings other pressing financial demands and your bill may be put to the side.  Bill 
promptly and it will increase the likelihood that you will be paid. 
 
The bill should show fees charged, costs incurred, and trust account activity.  Remember that 
client funds cannot be transferred out of the trust account until notice has been sent to the 
client.  Generally this is done through the monthly billing statement. 
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If cash flow is an issue, consider two billing cycles.  Divide the client list in half.  Mail or e-mail  
A-M bills by the 15th and N-Z bills by the 30th.  This simple step can improve the financial health 
of your firm by leveling the natural peaks and valleys of accounts receivable and payable.  
Improved cash flow is important if you need to spread out the age of your accounts receivable.  
(The number of accounts that are 30 days, 45 days, or 60 days past due.)  Dividing the billing 
cycle also increases your average daily bank balance because you are collecting more 
accounts throughout the month.  If you apply for financing, the age of your accounts receivable 
and your average daily bank balance will be key factors in the loan evaluation process. 
 
At the conclusion of a case, the bill should be completed and sent out immediately.  Clients are 
the most receptive to paying the bill when they need help.  Once the case has concluded, the 
client’s memory of your work and the assistance you provided may fade quickly.  The passage of 
time generally brings other pressing financial demands and your bill may be put to the side.  Bill 
promptly and it will increase the likelihood that you will be paid. 
 
The bill should show fees charged, costs incurred, and trust account activity.  Remember that 
client funds cannot be transferred out of the trust account until notice has been sent to the 
client.  Generally this is done through the monthly billing statement. 
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Managing Your Practice

In Search Of:
Evaluating Legal Research Tools
By Dee Crocker

Lawyers always seem to be in search of the perfect legal research tool — one that is easy to use, all inclusive and inexpensive.
While there may not be one product or service that satisfies everyone, many options abound, and more become available all the
time.

For years the traditional products from Westlaw and LexisNexis have been the best choices, but things are about to change. In its
February 2010 issue, the ABA Journal reported that Westlaw is introducing a new, revamped version known as Westlaw Next (See
“More Than a Makeover: Westlaw’s Great Leap Forward,” by Robert Ambrogi, in this issue of the Bulletin). In addition, LexisNexis
is planning its own redesigned platform currently referred to as New Lexis Web. And to add to that, Bloomberg will introduce a
new legal research product called “BLAW” later this year. These new products will look and feel like the Google interface — ease
of  use and search relevance are keys to making  these changes.  Instead of  having to enter very specific search  criteria in  a
particular database, users can type a simple query with natural language.

What prompted the overhaul of these longstanding legal search tools? Perhaps the biggest reason was the introduction of Google
Scholar, a free search engine that claims to contain more than 80 years of U.S. case law from federal and state courts, as well as
U.S. Supreme Court decisions dating back to 1791. But Google Scholar is not the only free, or almost free, legal research service
available. The following is a short review of what I found with only minor sleuthing.

Free Services
Google Scholar.

First, let’s take a brief look at Google Scholar, www.google.com. At the main screen, you can select a radio button to see only
results from legal opinions and journals. Once you have entered the information you are searching for — which can be entered as
a simple query with  natural  language — the toolbar  allows you  to filter  the results  by jurisdiction  and/or date.  Google has
indicated that it is not trying to replace Westlaw or LexisNexis but is merely trying to organize the world’s information and make it
useful  and  accessible for the average user.  Google is careful  to include a disclaimer:  “Legal  opinions in  Google Scholar are
provided for informational  purposes only and should not be relied on as a substitute for legal  advice from a licensed lawyer.
Google does not warrant that the information is complete or accurate.” It does not provide the ability to check the validity of the
case. However, it is still a very useful tool at a great price.
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FastCase.

Members of the Oregon State Bar have free use of FastCase by logging in at the OSB website, www.osbar.org. The search page
is intuitive and easy to use, with a quick-search bar much like Google’s. You can also find advanced search options for case law,
statutes, regulations and other libraries, and your 10 most recent searches are each hyperlinked for direct re-access. Whether you
choose Boolean and natural language queries or look up a case by citation, FastCase will search all jurisdictions or only those
you designate. Cases may be sorted by relevance, case name, decision date, court hierarchy or frequency of citation. The federal
library has a full  archive of Supreme Court cases from 1754 on and federal circuit court opinions from 1925. U.S. district court
opinions from 1912 are included, as well as bankruptcy cases, Tax Court decisions, and decisions of the Board of Immigration
Appeals. State law includes all  50 states’ appellate opinions (starting dates vary from state to state),  with access to statutes,
regulations, court rules and other materials.

Public Library of Law.

This free service of FastCase, www.plol.org, includes cases,  statutes,  regulations, court  rules and legal  forms. It  includes all
Supreme Court cases, all  federal circuit court opinions since 1950 and all  state appellate opinions since 1950, but it does not
include federal district court or state trial court opinions. It is simple and easy to use but lacks many of the bells and whistles of
other resources.

LexisONE

This free service from LexisNexis, http://law.lexisnexis.com/webcenters/lexisone, provides access to a limited range of cases from
the LexisNexis database. It includes Supreme Court cases from 1781 and all federal and state cases from the past 10 years. You
can search by keyword or citation, or by specific party, judge or lawyer. The site requires registration for use.

FindLaw.

This free service from Westlaw, www.findlaw.com, offers free searching of Supreme Court opinions from 1893, all federal circuits,
with most circuits going back to 1995, and state appellate opinions from 1996. This site also links to many other sources of court
opinions.

Justia.

Another free service, Justia, www.justia.com, has full text searching, with the ability to browse decisions by state, court, lawsuit
type (e.g., patent law) or party name. Its free features include a searchable and browsable database of all U.S. Supreme Court
decisions since the 1790s, with links to secondary sources including legal blogs and online databases like Google Book Search. A
link to Oyez.org provides access to mp3 audio of Supreme Court oral arguments and case summaries, and you can track new
regulations of specific federal agencies.

Quimbee.

Quimbee, www.quimbee.com, is a database for case summaries. It represents an effort to simplify and democratize case law by
providing easy-to-understand case summaries at no charge. Summaries can be searched by case or subject.

Open Jurist.

This  service,  www.openjurist.org,  provides  free  access  to  approximately  647,000  federal  court  opinions,  including  the  U.S.
Supreme Court, beginning with its first session in 1790, and the U.S. Courts of Appeals, from 1880 to present.

Willamette Law Online.

This free service from Willamette Law School, www.willamette.edu/wucl/journals/wlo/9thcir, provides weekly summaries of cases
published by the 9th  Circuit  Court  of  Appeals from 2004 on. Same-day summaries of  certiorari granted,  oral  arguments and
decisions published by the Supreme Court from 2002 are also provided. The certiorari summaries focus on the facts and decision
from the lower court. The service also provides daily summaries of cases and news releases published by the Oregon Supreme
Court and the Oregon Court of Appeals from 2004 on. Each week, Willamette Law Online electronically publishes a brief holding
from all federal and state cases involving copyright, trademark and trade secret law, and from all federal circuit cases involving
patent law (from 2000).

iPhones.

Several offerings in the App Store, www.apple.com/itunes, contain part of the U.S. Code, but law professor Shawn Bayern has
just released a free app called U.S. Code that contains the entire text of the federal statutes. The app covers the basics and does
it well. You can search by keyword or citation. The text is easy to read and includes historical and revision notes. You can browse
backwards or forwards through statutes, bookmark a statute for later access, copy part of a statute or create an e-mail with the full
text of the statute.

LexisNexis announced in November 2009 the release of its iPhone app called “Get Cases and Shepardize.” The app is free to
download from Apple’s iTunes store, but you must have a LexisNexis subscription to use the app.
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Not So Free Services

VersusLaw.

VersusLaw, www.versuslaw.com, is an affordable alternative to Westlaw or LexisNexis. The standard plan at $13/month includes
opinions from the U.S. Supreme Court, U.S. Circuit Courts of Appeals, federal district courts (current), state appellate courts, tribal
courts, foreign courts and AdvanceLinks. The premium plan at $24.95/month includes access to the standard plan case law plus
federal  district  court  opinions  back  to  about  1950,  links  to  state  statutes  and  regulations,  and  increased  search  engine
functionality, including a citation search feature. The top-of-the-line professional plan, at $39.95/month, includes the online case
law access, additional state content and online search capabilities. Also included is access to the U.S. Code, CFRs and selected
special practice collections.

FindACase.

The FindACase Network, www.findacase.com, allows you to research state and federal  case law, grouped by state. This free
service provided by VersusLaw allows access to the same federal and state cases as the paid version, but it lacks key features.
Cases do not list their citations or docket numbers, although you can purchase the full  case, including the citation, for $2.95.
Searching for federal cases state by state is somewhat awkward, but the network includes all Supreme Court opinions from 1886,
federal circuit opinions since 1930, federal district courts from 1931, and appellate courts for all 50 states, plus D.C., Puerto Rico
and Guam, some as far back as 1910.

Conclusion
Maybe you will never find that perfect research tool, but hopefully you now have some new ideas on where to look. Remember
that many of these sites can be used as a first step in the process, with a much more thorough search on the more expensive
sites after  you  obtain  some preliminary results.  None of  the free services mentioned  above guarantees the accuracy of  the
information provided, nor do they tell you whether your case is still good law. Before filing papers with a court or in any way relying
on the continuing validity of a case, I recommend that you use either Shepard’s or KeyCite as a citator. I wish you well in your
search.

ABOUT THE AUTHOR
Dee Crocker is a practice management adviser with the OSB Professional Liability Fund. She can be reached atdeec@osbplf.org.

© 2009 Sensei Enterprises, Inc.
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Oregon State Bar Bulletin — JULY 2005

Managing Your Practice
PLAN AHEAD
Are you prepared for the unthinkable?
By Beverly Michaelis
As lawyers, we are trained to look out for the interests of others. We counsel our clients on the importance of having an up-to-date
estate plan. We prepare them for the possibility of illness or disability and talk about who will  make health care and financial
decisions on their behalf. We advise clients to inventory their assets and keep accurate records. We do all of these things very
well. Seldom, however, do we follow our own advice.

THINK ABOUT THE UNTHINKABLE
Imagine that while you are driving home this evening, a careless driver runs a red light and hits your car. You are badly injured
and lose consciousness at the scene of the accident. At the hospital, your family is told you need emergency surgery and may not
live.  What  is your family feeling  at  this moment? Can  they,  or  should  they,  be expected  to worry about  the motion  you  are
scheduled to argue tomorrow? What about the distraught client you have an appointment with the next afternoon? Or the bills you
need to pay, or the trust account you haven t reconciled? Could your loved ones make sense out of your office: What should be
done with your mail? Which files are open and which are closed? Where do you keep your accounting records? What are the
passwords for your e-mail and voice mail? Do you have a safe deposit box? Where is the key? Does anybody need to be notified
that you are incapacitated?

This scenario is just the tip of the iceberg. We take for granted that we will live long lives, free of serious illness or debilitating
injury. We believe it won t happen to us. We think to ourselves: "I don t have to worry." Or, "If something happens, someone
else will take care of everything." Unfortunately, the dilemma described above is not far-fetched. In recent years, the Professional
Liability Fund has helped colleagues or loved ones close the law offices of attorneys who committed suicide, were murdered or
died  unexpectedly.  Lawyers  who  have  a  health  crisis,  drug  or  alcohol  dependency,  depression,  severe  stress  reaction,  or
accidental injuries all need to make arrangements to cover their practices. We all do. It can happen any time to anyone.

PLAN AHEAD TO PROTECT YOUR CLIENTS
How can you spare your loved ones the stress and uncertainty of closing a practice that is not in order? How can you protect the
clients who are depending on you? How can you protect yourself and ensure that when you recover you will come back to a viable
practice? The answer is to plan now and arrange to have someone close or watch over your practice. The process starts by finding
someone, preferably a fellow attorney, who is willing to close or manage your practice if necessary. If you don t know a colleague
who can do this for you, contact the Oregon State Bar Lawyer-to-Lawyer Referral Service at (503) 684-3763 or (800) 452-7636.

The arrangement you enter into with this attorney (the "assisting attorney") includes a variety of features. It should include:  a
signed consent authorizing the assisting attorney to contact your clients for instructions on transferring their files; authorization to
obtain extensions of time in litigation matters when needed; and authorization to provide all  relevant people with notice of the
closure of your law practice. This agreement can also include arrangements for payment by you or your estate to the assisting
attorney for services rendered.

The PLF offers a handbook entitled Planning Ahead: Guide to Protecting Your Clients  Interests in the Event of Your Disability or
Death (1999). The guide is free and contains solid, practical advice any lawyer can use, including:

A checklist for creating a plan.

Sample agreements to allow another lawyer to close or temporarily manage your practice.
Form letters to use in communicating with clients when a lawyer is unable to continue practicing.
A comprehensive list of contacts, assets and other essential information loved ones or others would need to close a practice.

PLAN AHEAD TO PROTECT YOUR LAW PRACTICE
If your practice must be closed due to death or sudden illness, there will be many business repercussions, which may include:
canceling your office lease; selling or moving your office equipment and furnishings; meeting final payroll obligations; paying bills;
issuing final statements to clients; collecting fees and the like. There may be an entity or partnership to dissolve. And what about
the funds on deposit in your trust and office accounts? How will clients  who must now hire a new lawyer  get their money
back?

Tending to these financial matters will be your family s responsibility. Your planning  or lack thereof  will determine how easy
or difficult it will be for them to take the proper steps.

Reconsider the car accident scenario. What if you are the only signer on your trust account? Will your family members be able to
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persuade the bank to release trust funds? The odds are good if you previously signed a durable power of attorney. Otherwise, a
conservatorship may be required. If you die without a second signer on the account, the bank probably will  refuse to disburse
funds to anyone other than a court-appointed personal representative. As a result, a probate or small estate proceeding may be
required when none was intended.

Preparing a durable power of attorney or adding a second signer to your accounts are possible ways to avoid these scenarios.
The pros and cons of these approaches are thoroughly discussed in the PLF handbook referenced above. You can also ensure
that the business aspects of closing your law practice are handled properly by giving your assisting attorney authority to wind
down your financial  affairs,  provide your clients with a final  accounting, collect fees on your behalf  and liquidate or sell  your
practice.

PLAN AHEAD TO MAKE YOUR PERSONAL WISHES KNOWN
In addition to steps you may take to protect your clients and your practice, you should also protect yourself and your estate.
Prepare an advance directive. Keep your will and any related estate planning documents current. If you are incapacitated because
of an accident or a sudden medical emergency, your loved ones will know your wishes and will have the proper authority to act.
Consider what might happen if you fail to take these steps. It is not uncommon for family members to disagree vehemently about
medical decisions or how to handle a lawyer s financial affairs when the lawyer dies intestate. At the PLF, we have witnessed
several such disputes, all of which could have been avoided had the lawyer planned ahead.

ORGANIZATION IS KEY: Office Systems, Client Files and Avoiding the Albatross
Arranging  for  an  assisting  attorney to close or  temporarily  manage your law practice fulfills  your  ethical  responsibilities  and
ensures that your clients  interests are protected in the event of your disability or death. (Or Formal Ethics Op 1991-129,  ABA
Formal  Op 92-369.) You can take a number of steps now to make any transition go smoothly. The key is to keep your office
organized.

Office Systems.

Make sure your office procedures manual explains how to produce a list of client names and addresses for open files.
Move closed files to storage promptly to avoid confusion.
Record all deadlines and follow-up dates on your calendaring system.
Keep client files documented well.
Maintain current, accurate accounting records.
Be punctual about posting time and expenses and also about billing clients.
Reconcile your bank accounts, especially your trust account.

If your office is in good order, it will be less costly for the assisting attorney to close your practice. Your law office will then be a
valuable asset that can be sold and the proceeds remitted to you or your estate.

Client Files. Proper maintenance and handling of client files is obviously an integral part of keeping your practice organized. The
PLF recommends that you keep client files for a minimum of 10 years to ensure that the files will be available to defend you or
your estate against legal malpractice claims. If you die or are incapacitated by sudden illness or accident, the documentation in
your files will be the only line of defense against a claim. Talk to your family today about the importance of keeping these vital
records. At the same time, don t overburden loved ones by keeping more than you need. Generally, client files more than 10
years old can be destroyed. Don t leave this task to your family. Create and implement a file retention and destruction policy
now.

For a complete discussion of this subject,  consult  the PLF publication, A Guide to Setting Up and Running Your Law Office:
Avoiding Malpractice Through Efficient Office Systems (2003) or the PLF practice aid entitled File Retention and Destruction. Both
may be found on the PLF website at www.osbplf.org. Click on Loss Prevention and follow the links to Books and Publications and
to Practice Aids and Forms, respectively.

AVOIDING THE ALBATROSS: Deeds, Contracts, Wills and Other Client Originals
Original  client  documents such  as deeds,  contracts and wills pose a special  problem for family members when a lawyer s
practice must be closed. Original client documents are the property of the client and should be returned to the client or properly
stored.  Original  wills  are specifically  protected  by  ORS 112.815,  which  requires  that  40 years  elapse before a will  can  be
destroyed. To avoid burdening your family with  the responsibility of  returning, storing or protecting these items, do not retain
original client documents in your files. Return original documents to the client at the conclusion of your representation. The PLF
offers a File Closing Checklist that will remind you to perform this important step each time a file is closed. The checklist can be
obtained on the PLF website at www.osbplf.org. Click on Loss Prevention, follow the link to Practice Aids and Forms, and look for
the category "File Management." For information on how to return original wills to clients, contact the PLF practice management
advisors at (503) 693-6911 or (800) 452-1639.

TAKE THE FIRST STEP TODAY
Start now. This is something you can do now to plan for your future, protect your assets and spare your loved ones additional

1

2
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heartache. It takes only a small amount of time and costs virtually nothing. Don t put it off  start the process today.

Download a copy of Planning Ahead: A Guide to Protecting Your Clients  Interests in the Event of your Disability or Death (1999)
from www.osbplf.org. Click on Loss Prevention and follow the link to Books and Publications. If you do not have Internet access,
contact the PLF at (503) 639-6911 or (800) 452-1639 and request a hard copy.

Endnotes

1. The Oregon Formal Ethics Opinions will be renumbered and reissued in late 2005 in accordance with adoption of the Oregon
Rules of Professional Conduct. Monitor the Oregon State Bar Web site, www.osbar.org, for developments.

2. While probating your estate may be effective to cut off some client claims (such as fee disputes), it will not cut off the client s
right to assert a legal malpractice claim within the statutory time limit.

ABOUT THE AUTHOR
The author is a lawyer and practice management adviser with the Professional Liability Fund. If you would like assistance improving
your  office systems or  planning for  the closure of  your  office,  contact  one of  the PLF s  practice management  advisors  at
503-639-6911 or (800) 452-1639. The practice management advisers are available to assist lawyers throughout the state in setting
up efficient, cost-effective office systems. Practice management assistance is free and confidential.
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Managing Your Practice
Make the Right Match
What If You Only Represented Clients You Liked?
By Beverly Michaelis

"It’s better to not do the work and not get paid than to do the work and not get paid."
—Jay Foonberg

Representing  clients you  like:  Is  it  realistic  or  just  a pipe dream? If  you  are struggling  in  your  practice or  just  starting  out,
practicing "door law" is very tempting. Before you succumb to the pressure of taking any client who crosses your threshold, stop
and make an honest assessment.  Are the client and the case a good match for you? If  not,  you may be taking on a future
collection problem or potential legal malpractice claim.

There is no worse feeling than being stuck with a client you find distasteful or can’t trust who also happens to owe you money.
The best advice I ever received in my career came from my first employer. "Don’t represent people you dislike or don’t believe in.
The jury will always pick up on how you feel, no matter how hard you try to hide it, and it will hurt the client’s case. If you don’t like
or believe in your client, why should they?"

I only ignored this sage advice once. It was my last pro bono case before joining the Professional Liability Fund, and I agreed to
represent someone who was difficult to communicate with and had unrealistic ideas about how his complaints should be resolved.
I felt committed and stuck it out, but both the client and the case took a toll. So, take it from someone who knows: don’t ignore this
advice. Reduce the stress in your life and in your practice. Evaluate potential cases and clients with these factors in mind:

Who Referred the Client?
The referral source can speak volumes. Was it your best client, whom you’d love to clone? Or did the referral come from the client
from hell? Always ask who made the referral  or how the potential  client found you. If nothing else, it’s helpful  to know which
referral and advertising sources pay off and which don’t.

Friends and Family
Are you taking the case simply because the potential client is or knows a friend or relative of yours? Avoid these cases unless you
are confident you can handle the case and have a good feeling about the potential client. Even then, you may find it difficult to be
objective or exercise client control. Ask yourself whether you would take the matter if  the client walked in off the street. If  the
answer is no, the case is not for you. Help your friend or relative by referring them to another practitioner who is better suited to
address their legal problem.

Are You Overlooking a Potential Conflict?
Always check for conflicts when a potential client first contacts you. A preliminary check of the potential client’s name allows you
to decline further discussion, preventing a crucial divulgence of confidential information. After the initial interview, you will have the
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names of other parties connected with the case. Run a second, more thorough conflict check to be certain you still  have the
"green light" to proceed with representation.

My Momma Told Me I Better Shop Around
How many lawyers has your potential new client talked to about his or her case? Clients who "shop around" without justification
should send your red flag to full  staff. Does the client have a lousy case other lawyers won’t touch? Is he or she perpetually
dissatisfied or unwilling to pay a reasonable fee? Perhaps the client is attempting to meet with multiple attorneys to try to create
conflicts for the opposing party? Practice "BOLO." Be on the lookout for the client who constantly changes lawyers or whose case
has already been rejected by one or more lawyers. Unless there is a reasonable explanation, pass on the client’s case.

First, Let’s Kill All the Lawyers
What is the client’s attitude toward lawyers or other professionals such as doctors, accountants, bankers or lenders? Anger and
frustration  can  be  quite  understandable  in  the  right  circumstances,  but  proceed  cautiously  if  the  client’s  feelings  seem
disproportionate to the problem or situation. A client who sees conspiracies around every corner will be very difficult to work with.

It’s the Principle!
Sometimes it’s not the client’s attitude toward professionals but toward the case that raises concern. If you take on a client who
wishes to proceed because of principle and regardless of cost, you may find yourself pressed to pursue a case that you do not
believe in or, worse, find offensive.

The Expert
Clients who consider themselves experts on a matter will  have difficulty understanding why you must spend time and money
doing factual or legal research. They may be unwilling to hear what you have to say, may not follow your advice, and could be
among the first to complain when the outcome isn’t what they hoped (even though you warned them of the potential  or likely
results). Working with such a client is challenging to say the least. Don’t take on "the expert" unless you are up to it and feel
confident you can exert proper client control.

The "Done Deal"
How many times have you heard the words, "Just look over the contract and tell  me if it’s okay." How can you possibly judge
whether the contract is "okay" without researching the underlying transaction? Yet that is exactly what the "done deal" client is
asking you to do. If you choose to take on such a task, document what you have been asked to do — and what you have not
been asked to do — in a letter or e-mail to the client. If the transaction goes sour, you will be able to prove the limited scope of
your engagement.

Keep It Simple
"Keep it simple" is a close cousin to "done deal." The "keep it simple" client ties your hands by not wanting you to "complicate the
matter" by anticipating and planning for problems. He or she just wants (and often will only pay for) limited services. If you can
educate this client, and he or she agrees to pay your fee to do the job right, go forward with representation. If not, proceed at your
own peril and thoroughly document the scope of your representation.

My Hearing Is Tomorrow!
The client who waits to consult with you until a deadline is looming or who has an emergency of his or her own creation requires
special handling. Do you have the necessary expertise? Can you complete the task accurately and timely? A last-minute court
filing can lead to mistakes, especially if you are relying on information given to you by the client and have no time to verify the
client’s version of events. You should also keep in mind that accommodating an emergency usually means pushing aside the
work of existing (and hopefully paying) clients. Sometimes this is acceptable; sometimes it’s not.

The Forgetful Client
If a client fails to bring critical documents to your appointment, is he or she merely forgetful, or is this a sign of things to come?
The discovery process requires timely cooperation from clients, with the possibility of sanctions when deadlines aren’t met. Even
when the matter does not involve litigation, a client who procrastinates or is forgetful or disorganized makes the staff and lawyer’s
job more difficult. Will you have the time and energy to give this client the extra hand-holding he or she needs?

Great Expectations
Clients who are only out for revenge, expect a miracle, or believe they have a million dollar case (when they don’t) will be difficult,
if not impossible, to manage. Proceed only if you can bring the client back to earth and establish realistic expectations.

Who, Me?
Just as "done deal" and "keep it simple" are closely related, the "who, me?" client is akin to "great expectations." The client who
cannot accept responsibility for his or her actions generally wants to point the finger at others. If you choose to represent this
client, you may be the next target in the blame game.

Communication Quandary
Occasionally you may run into a client who refuses to answer innocuous questions or who challenges each question you ask.
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Careful judgment is called for here. Is the client ill  at ease or belligerent because he or she is upset? Perhaps the client has
something to hide. Whatever the cause, can you break through the communication barrier? If not, take a pass.

Money
Can the client pay for your services? A client’s financial situation may warrant declining the case unless you are willing, at the
outset, to provide pro bono services. Sometimes the question isn’t whether the client is able to pay, but whether you and the client
can agree on the fee arrangement. If you are having trouble defining the financial parameters of the representation, you may be
dealing with someone who will find it difficult to make other decisions or compromises.

Do You Have the Skill and Expertise to Pursue the Case?
No lawyer can know every area of law, and getting up to speed in a practice area you aren’t familiar with can be time-consuming.
It can also lead to a potential legal malpractice claim if you miss a statute or make an error that a specialist in that area would not
have made. Decline the case, refer it out, or, at a minimum, co-counsel with a colleague who knows the practice area.

A Balancing Act
Don’t assess new clients and cases in a vacuum. Consider your existing caseload. Do you realistically have the time to take on the
new matter? If you are currently handling a number of complex cases and don’t have colleagues to share the workload, now may
not be the time to take on yet another.

What Does Your Gut Say?
This is by far the most important consideration when evaluating a new client or case. If your first impression is unfavorable, will a
judge or jury feel the same way? Lawyers who are sued for malpractice almost always say that they knew at the outset that they
should have rejected the case. Trust your gut instinct, even if you can’t pinpoint the reason for your reaction.

The next time you sit down with a potential new client, reflect on these factors. Choose clients and cases that represent the best
match for you. The practice of law will be much more enjoyable, and you will reap the rewards of working with
clients you actually like.

ABOUT THE AUTHOR
The author is a lawyer and practice management advisor with the Professional Liability Fund.

©2008 Beverly Michaelis
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Bar Counsel
Prospective Clients:
Effective Use of RPC 1.18
By Sylvia Stevens

Paul comes to Helen s law office to consult about a possible claim against Paul s employer, Julie. Helen meets with Paul for
about  half  an hour.  Paul  describes Julie s  conduct  and Helen gives him a general  explanation of  the steps involved in an
employment claim. Helen also offers Paul a preliminary assessment of the likelihood Paul can prevail on his claims. Helen hears
nothing further from Paul. Three weeks later, Julie asks Helen s firm to defend her against a claim that has been asserted by Paul.
Can Helen or her firm represent Julie?

Prior to the adoption of RPC 1.18 in 2005, there was little clear guidance for Oregon lawyers in the foregoing situation. We knew
that  communications with  a person who consults with  a lawyer with  a view to obtaining  professional  legal  services  were
protected by the lawyer-client privilege.  We also knew that the duty of competence applied any time we offered legal advice.

In 2002, the Oregon Supreme Court explained that lawyers were obligated to safeguard the property of a person who consults
about possible legal services. In re Spencer, 335 Or 71 (2002). In that case, a woman seeking representation submitted a packet
of documents to a lawyer for his review. The lawyer decided not to undertake the matter, but shredded several of the woman s
documents before returning the remainder to her. The bar argued that the lawyer violated former DR 9-104 by failing to return the
property to which the woman was entitled. The trial panel found no violation, on the ground that the rule by its plain language
applied only to clients and the woman never became a client. The state supreme court disagreed:

When a person delivers funds, securities or other properties  to a lawyer who is considering whether to represent that person,
the person has entrusted those materials to the lawyer as a lawyer and, as such, is as much entitled to be considered a client
for that limited purpose as if the person had made a confidential, verbal communication to the lawyer. Although the legislature s
definition of client  in OEC 503 does not control our interpretation of that word as it is used in DR 9-101(C)(4), we agree with the
bar that it is helpful in interpreting that disciplinary rule and that the proper application of DR 9-101(C)(4) requires that it apply to one
who consults with a lawyer with a view to obtaining professional services from the lawyer, as (the woman) did here.

331 Or 71 at 84. The court cautioned that this interpretation of the word client  applies only to DR 9-101(C)(4) and not
necessarily to other disciplinary rules that use the word client.  335 Or 71 at 85, fn 9.

While Spencer certainly indicated that lawyers have some obligations to persons who consult about possible legal representation,
it offered no help on the difficult questions of the degree of loyalty, if any, a lawyer owes to the person with whom she consults. In
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other words, to what extent could a lawyer take on a representation adverse to a person with whom she had consulted? For the
most part, courts dealt with the question by determining whether the circumstances of the consultation gave rise to a lawyer-client
relationship and, if so, applying the former client conflict rule.

At about the time Spencer was decided, the ABA s Ethics 2000 Commission promulgated Model Rule 1.18 (Duties to Prospective
Client) in  recognition  that  important  events occur in  the period  during  which  a lawyer and prospective client  are considering
whether  to form a client-lawyer  relationship.  For  the most  part,  the Model  Rules  in  place at  the time did  not  address that
pre-retention period. New Model Rule 1.18 clarified a lawyer s duty of confidentiality and extended some of the protections of
Rule 1.9 to the new category of prospective clients.

The new  Oregon Rules of Professional Conduct that became effective in January 2005 included Model Rule 1.18 and, based
on anecdotal information, the rule appears to have done just what is was intended to do: clarify for lawyers the duties they have to
prospective clients. It also has the ameliorative effect of eliminating the practice of taint shopping,  by which a person consults
a lawyer for the sole purpose of disqualifying the lawyer from representing an opposing party in a legal matter. In December 2009,
the Oregon Supreme Court adopted amendments to RPC 1.18 approved by the OSB House of Delegates in November 2009 to
conform the rule to its ABA Model Rule counterpart.

RPC 1.18 has four distinct  parts.  Paragraph (a) defines a prospective client  for purposes of  the rule as a person who
discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter.

RPC 1.18(b) makes clear that  even  when  no client-lawyer relationship  ensues,  the information  learned  by the lawyer in
discussions with a prospective client cannot be revealed or used, except as Rule 1.9 would otherwise permit with respect to
information of a former client.  Not much is gained in that exception, as RPC 1.9(c) generally prohibits a lawyer from using or
revealing information relating to the representation of a former client.

A lawyer who is required by RPC 1.18(b) to protect the information of a prospective client is disqualified by RPC 1.18(c) from
thereafter  representing  a  person  with  materially  adverse  interests  in  the  same or  a  substantially  related  matter  if  the
information received from the prospective client could be significantly harmful to (the prospective client) in the matter.  The
consulting lawyer s disqualification applies to the other members of the lawyer s firm, except as discussed below.

Notwithstanding the disqualification of the consulting lawyer under RPC 1.18(c), representation of a person with interests adverse
to the prospective client is permissible under RPC 1.18(d) if both the new client and the prospective client give their informed
consent, confirmed in writing. Alternatively, another lawyer in the consulting lawyer s firm can represent the adverse person if: 1)
the consulting  lawyer  took  reasonable measures  to avoid  exposure to more disqualifying  information  than  was  reasonably
necessary  to  determine  whether  to  represent  the  prospective  client; 2)  the  disqualified  lawyer  is  timely  screened  from
participation in the matter; and (3) written notice is given promptly to the prospective client.

A consulting lawyer can avoid acquiring any disqualifying information from a prospective client, and thereby being prohibited from
representing a person with adverse interests, by limiting the initial interview to only the information that is necessary for the lawyer
to determine whether he wishes to undertake the matter and that no disqualifying conflict of interest exists. In the scenario above,
Helen can limit her initial interview with Paul to identifying the employer and getting a general description of the basis of Paul s
claim (i.e., wrongful termination, discrimination, harassment, wages, etc.). Helen is not likely to acquire any information that would
be significantly harmful  to Paul in the matter if she avoids discussing the specifics of the claim, particularly information that
Paul has not already discussed with Julie. In that way, Helen could avoid personal disqualification.

Another way for Helen to avoid disqualification is by conditioning the consultation with  Paul  on his informed consent that no
information disclosed in the consultation will prohibit Helen from representing a different client in the matter. This is, in effect, an
advance waiver of a former client conflict. The agreement may also include Paul s express consent to subsequent use of the
information gained in the consultation. See ABA Model Rule 1.18, Comment (5).

Even if Helen acquires disqualifying information during the consultation, if she has taken reasonable measures to avoid exposure
to more of such information than was reasonably necessary to decide whether to take the case, another member of Helen s firm
could represent Julie if Helen is properly screened from participation in the case and prompt notice is given to the prospective
client.

The adoption of RPC 1.18 was a valuable addition to Oregon s regulatory authority by recognizing the rights of persons who
consult  with  a view toward hiring a lawyer.  It  also prevents taint  shopping  and limiting  the representation available to an
adversary. At the same time, the rule is clearly intended to apply only to preliminary discussions that enable both prospective
client and lawyer to evaluate whether a lawyer-client relationship should ensue. It is not meant to be a way to avoid the application
of the former client conflict rule (RPC 1.9) when the initial meeting is an exhaustive and detailed discussion of the client s legal
matter and the lawyer s ideas for resolving it.

Effective use of RPC 1.18 requires lawyers to limit the scope of initial consultations to avoid acquiring disqualifying information,
particularly if they are solo practitioners. Lawyers in firms have a bit more leeway, but the dual approach is consistent with RPC
1.10, which allows a firm to avoid imputation of a new hire s disqualification by implementing proper screening.
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Endnotes
1. ORS 40.225 (OEC 503) applies to confidential communications,  those not intended to be disclosed to a third person except
in furtherance of the rendition of legal services.

2. They would be more accurately described as former prospective clients,  because the rule addresses duties that are owed
only when the consultation never develops into a lawyer-client relationship.

3. As first adopted by the Supreme Court, Oregon RPC 1.18 omitted language in the ABA Model Rule. See fn. 6 below.

4. For an overview of the duty of confidentiality, see The Secrets We Keep,  OSB Bulletin, Feb/Mar 2004; Keeping Secrets,
OSB Bulletin, May 2005; and Client Information Subpoenas,  OSB Bulletin, June 2008. See also, OSB Formal Ethics Opinion
No. 2005-23.

5. As discussed above, disqualifying information is that which could be significantly harmful  to the prospective client.

6. This is the language from Model Rule 1.18 that was inadvertently omitted from Oregon RPC 1.18 when it was initially adopted.

7. See the definition of screened  in RPC 1.0(n).

ABOUT THE AUTHOR
Sylvia Stevens is general counsel for the Oregon State Bar. She can be reached at (503) 620-0222 or toll-free in Oregon at (800)
452-8260, ext. 359, or by e-mail at sstevens@osbar.org.

Ethics opinions are published and updated on the bar s website here.

An archive of Bar Counsel articles is available here.
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Unbundling Legal Services:
Limiting the Scope of Representation
By Amber Hollister

In today’s environment, unbundling legal services has become a hot topic. Many clients are asking how to do more with less. In
response, lawyers are seeking new models for delivering legal services.

“Unbundling” means dividing comprehensive legal representation into a series of discrete tasks, only some of which the client
contracts with the lawyer to perform. In other words, unbundling is about limiting the scope of a lawyer’s representation of a client
to the areas or projects the client wants most. Offering unbundled legal services may benefit both lawyers and the community-
at-large,  especially in  areas such  as family law where parties often  represent  themselves.  The Campaign  for  Equal  Justice
estimates that despite the tremendous efforts of volunteers and contributors, Legal Aid Services of Oregon still meets less than 20
percent of the legitimate legal needs of Oregon’s poor. Because unbundled legal services are often more affordable, unbundling
may also increase access to justice for individuals who need legal advice, but are priced out of the traditional legal market. As an
added advantage, unbundling may encourage clients who would normally retain a lawyer to engage the lawyer earlier and more
often because the client will only pay for the representation he or she really needs.

Unbundling the Ethics
The good news is unbundling is explicitly condoned by Oregon RPC 1.2(b): “A lawyer may limit the scope of the representation if
the limitation is reasonable under the circumstances and the client gives informed consent.” The Oregon State Bar Legal Ethics
Committee recently issued OSB Formal Opinion No. 2011-183, to provide additional guidance on how and when lawyers may limit
the scope of their representation.

Often lawyers limit the scope of representation by limiting the tasks the lawyer agrees to perform. For instance, a lawyer may
agree to draft a pleading without appearing as counsel of record, or review a contract without engaging in negotiations. Comment
[6] to the ABA Model Rule 1.2 explains that “the terms upon which representation is undertaken may exclude specific means that
might otherwise be used to accomplish the client’s objectives. Such limitations may exclude actions that the client thinks are too
costly or that the lawyer regards as repugnant or imprudent.”

Another way to limit the scope of representation is to limit the issues on which the lawyer will  provide advice. For example, a
lawyer might be engaged to provide solely employment advice during a merger or the acquisition of a business. Agreeing to limit
the scope of representation is one way to give clients a better understanding about your areas of competence and explain that
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you will not assist them with unrelated matters. Oregon RPC 1.1 provides that a limitation on the scope of representation under
RPC 1.2(c) is one factor to be considered when determining whether a lawyer has the legal knowledge, skill, thoroughness and
preparation necessary for the representation.

The Meaning of Reasonable
Of  course,  the  fact  that  a  lawyer  is  only  providing  a  client  with  limited  assistance  does  not  lower  the  standards  for  the
representation. Lawyers may only limit their representation in ways that a reasonably prudent and competent lawyer would agree
to under the circumstances. RPC 1.0(k). A limit on the scope of representation is unreasonable per se if it prevents the lawyer
from complying with the Oregon Rules of Professional Conduct or other law.

Lawyers must still provide competent representation for the services undertaken, may not neglect the work they agree to perform,
and must communicate adequately with the client about the representation. See RPC 1.1, 1.3, 1.4. If this is not possible, the
limitation  is  not  reasonable.  For  instance,  Comment  [7]  to  ABA Model  Rule  1.2  states  that  a  limitation  on  the  scope  of
representation “would not be reasonable if the time allotted was not sufficient to yield advice upon which the client could rely.”
Similarly, a lawyer must perform the same kind of conflicts check prior to taking on a limited representation. See RPC 1.7, 1.9.
OSB Formal Opinion No. 2011-183 reminds lawyers that a “limited scope representation does not absolve the lawyer from any of
the duties imposed by the RPCs as to the services undertaken.”

Limits on representation must not violate any other law. For instance, a lawyer who undertakes limited representation of a client
involved in litigation must comply with any court rules requiring disclosure of the lawyer’s participation. Uniform Trial Court Rule
2.010(7) requires a pro se litigant to file a Certificate of Document Preparation, disclosing whether he or she had paid assistance
from a lawyer in selecting or completing a pleading. While the question is unsettled in Oregon, some federal decisions suggest
that intensive participation by a lawyer without any appearance would be unprofessional and may violate rules of civil procedure,
such as Federal Rule of Civil  Procedure 11(b), which requires lawyers to certify that the allegations contained in pleadings are
nonfrivolous and  supported  by evidence.  See e.g.  Ricotta v.  California,  4 F  Supp  2d  961 (S.D.  Cal.  1998)  (finding  lawyer’s
substantial involvement in litigation, including drafting 75-100 percent of pro se plaintiff’s pleadings was unprofessional conduct
where lawyer did not sign pleadings or otherwise appear in court), aff’d, 173 F3d 861 (9th Cir. 1999); but see ABA Formal Op No
07-446 (Undisclosed Legal Assistance to Pro Se Litigants) (suggesting that there is no requirement under the ABA Model Rules
that lawyers assisting pro se litigants disclose the nature or extent of their assistance).

Getting Client Sign-off
For a limit on the scope of representation to be valid, the lawyer must obtain the client’s informed consent. See RPC 1.0(g).
Although RPC 1.2(c) does not require that informed consent to a limited representation be in writing, a written engagement letter
may minimize any risks of confusion about the scope of representation. See Fee Agreement Compendium Form 10-1 (Limited
Representation Fee Agreement).

For  consent  to be informed,  the lawyer  must  also explain  the risks of  the limited-scope representation  and  the reasonable
alternatives available. One reasonably available alternative, depending on the client’s budget, may be for the client to hire other
lawyers for each legal task. Another alternative might be for the client to obtain a lawyer to provide total representation. For the
client to understand the risks of proceeding with a limited representation, the lawyer should explain what services he or she will
and will not provide, and why additional legal representation may aid the client.

In  OSB Formal  Opinion  No.  2011-183,  the committee notes that  one potential  risk of  a limited  representation  is that  such  a
representation  may  not  afford  a client  full  protection  against  direct  contact  by  opposing  counsel  under  RPC 4.2.  RPC 4.2
generally prohibits a lawyer from communicating with a person the lawyer knows to be represented by the lawyer on the subject
of the communication. See e.g., OSB Formal Op Nos 2005-6 (communicating with a represented party in general). RPC 4.2 does
not prevent an attorney from contacting a party to discuss a subject on which she is not represented, as long as the attorney
complies with RPC 4.3 and RPC 4.4.

If a representation is limited in scope, there may be some question whether a party is indeed represented on the subject at issue.
Lawyers should proceed with caution before contracting a client who is represented in any way. See In re Newell, 348 Or 396, 234
P3d 967 (2010) (reprimanding lawyer for communicating in  a civil  case with a person known to be represented by a criminal
defense lawyer on the same subject); and In re Schwabe, 242 Or 169, 408 P2d 922 (1965) (attorney reprimanded for contacting
adverse party directly after being told by opposing counsel party was represented, even though adverse party later denied he had
an attorney).

In OSB Formal Opinion No. 2011-183, The committee suggests that a lawyer discuss with each client to what extent the client
wants the protection of communication only through the lawyer, and to what extent the client wants communication to flow directly
to him or her. The committee notes that it may be advisable to communicate the scope of the representation in writing to opposing
counsel, to clarify the expectations of the client.

Conclusion
Unbundling legal services may give lawyers the flexibility to serve the needs of their clients in creative ways. By limiting the scope
of representation, lawyers can be more responsive to client needs and help serve vulnerable populations. Lawyers trying out this
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new mode of representation should ensure that the limited representation is reasonable and that they obtain informed consent
from clients.

Endnote

1. According to the February 2011 OJD/OSB Task Force Report on Family Law Forms and Services, at least 67 percent and as
high as 86 percent of family law matters involve at least one self-represented party; both sides are self-represented in approximately
49 percent of family law filings. 
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Managing Your Practice

Unbundling in the 21st Century:
How to Reduce Malpractice Exposure While Meeting Client Needs
By Beverly Michaelis

Providing limited legal services is not a new concept. Transactional lawyers have long served in the role of document reviewer or
preparer. So how is unbundling different? It takes the idea one step further by employing a team approach in which the lawyer
and client decide who will do what based on the legal services required by the client’s case. The client takes a much more active
role in  the matter  and  often  assumes responsibility  for  pro se  court  filings and  appearances.  Add  the 21st  century  twist  of
delivering unbundled services online, and some issues arise.

Ethics Revisited
Limited-scope representation is expressly permitted in Oregon so long as “the limitation is reasonable under the circumstances
and the client gives informed consent.” Oregon Rule of Professional Conduct 1.2(b). Whether unbundled services are reasonable
under the circumstances will require your professional judgment. For a complete discussion of the ethical implications in providing
unbundled  services,  including  restrictions  on  ghostwriting  or  scripting  specific  messages  for  clients  engaged  in  settlement
negotiations, see Helen Hierschbiel’s Bar Counsel column, “The Ethics of Unbundling: How to Avoid the Land Mines of “Discrete
Task Representation,” OSB Bulletin (July 2007).

To Unbundle or Not to Unbundle
The benefits of a team approach to representation make unbundling attractive: more affordable legal services, greater access to
justice, empowered clients, new revenue streams for lawyers, greater flexibility in providing legal services and improved public
perception of the legal system. But what about the risks? If the client fails to follow through with a crucial step in the case, can you
be held  accountable? Is  the malpractice exposure inherently  greater  when  services  are unbundled? There is  no bright-line
answer, but you can manage the risks and reduce the potential for malpractice by taking a few simple precautions.

Screening Is the Key
To serve clients and minimize malpractice exposure, screen clients and cases carefully. Start by evaluating the client:

• Does the client have the mental, emotional and physical capacity to carry out his or her portion of the legal work?

• Does the client have the funds to proceed?

• Does the client understand that “uncontested” does not necessarily mean “quick” or “simple?”
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• Are the client’s expectations reasonable, given the likely outcome or range of outcomes?

• What is the client’s experience with the legal system? Positive? Negative?

• If the case requires the client to appear in court pro se, is he or she likely to feel overwhelmed?

• What is the relative distribution of power between the parties? Does the other side have a potentially unfair advantage?

• How do you feel about your client? Is he or she someone you can work with easily? Do you have good rapport? Try to gauge
whether the client will abide by a limited representation agreement or attempt to draw you back into the case when your portion of the
work is complete.

Even when the client is a good candidate for unbundling, the client’s case may not be. Consider:

• Can the representation be broken down into discrete steps that can be easily divided between lawyer and client?

• Is there an absence of complex legal issues? (e.g., no disputes over custody, parenting time or property division in a marital
dissolution)

• Have all the parties been identified?

• Is there any reason to believe that the other side will be difficult to locate and serve?

• Is there a critical deadline looming? If legal services are divided and the client is responsible for meeting the deadline, is the client
able and likely to follow through on a timely basis?

• Have you had (or will you have) the opportunity to verify the client’s facts? If not, does the client fully understand the consequences
of proceeding without your verification?

• If the unbundling arrangement will require a limited court appearance on your part, will you be able to withdraw afterward? Note that
courts are not bound by limited representation agreements and may not grant permission to withdraw.

Are You Suited to Unbundling?
Competence is a basic requirement for providing any legal service, but unbundling comes with some additional challenges. Are
you up to the task of training and coaching pro se clients? Can you be sufficiently assertive? Are you willing to ask the right
questions and elicit  the facts? Can you effectively divide the work to be done? Can you say “no” when appropriate? Do you
understand the malpractice risks? Are you prepared to do involuntary pro bono if  the court will  not permit withdrawal? Asking
yourself these questions will help you evaluate whether unbundling is a good match for you.

Avoid the Traps
The following  are frequent  causes of  legal  malpractice claims and  can  be of  particular  concern  when  delivering  unbundled
services:

• Failure to define or document the scope of engagement.

• Lack of informed consent. (Some clients will sign anything; it is your responsibility to make sure the client understands the
situation.)

• Unrealistic client expectations.

• Poor communication with the client.

• Lack of documentation (e.g., memos to the file, confirming letters or e-mails).

• Undetected conflicts of interest; inadequate or nonexistent conflict systems.

• Failure to ask the right questions or verify the client’s facts, resulting in a missed deadline or missed point of law.

• Dabbling in an unfamiliar area of law.

• Failure to effectively disengage and withdraw as attorney of record.

To minimize scope-of-engagement and informed consent problems, prepare a carefully worded engagement letter outlining what
you will and will not do. Adequately disclose how difficult the client’s portion of the work will be, keeping the language of the letter
as simple as possible. Consider developing a checklist of tasks and responsibilities that clearly identifies who is responsible for
what (and when).
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If  you  are helping  the client  with  a summary marital  dissolution,  define what  a summary marital  dissolution  is or  prepare a
separate information sheet for the client. The summary dissolution information published by the Oregon State Bar Lawyer Referral
Service is an excellent starting point. (From the OSB home page, www.osbar.org, choose Lawyer Referral Service under the Client
Services heading, then select the Do It Yourself Legal Info link.)

The final document should be easy to read, making ample use of large fonts, bulleted lists, bold type, all caps, colored fonts and
any other formatting device to draw the client’s attention to important provisions. It may be beneficial to have the clients initial key
paragraphs in the body of the letter, in addition to signing the agreement on the last page.

In  general,  avoid  having  clients sign  on  the spot.  Give them an  opportunity to take your engagement  letter  home,  review it
thoroughly, and call with any questions. This will protect you against later claims of duress or lack of informed consent.

If the client is not able to follow through with pro se filings or court appearances and you agree to finish the case for the client,
require the client to sign a new fee agreement/engagement letter.

Finally, if your unbundled service agreement specifies that your fee is “earned upon receipt” or permits payment of fees via credit
card, carefully read OSB Formal Opinion Nos. 2005-151 and 2005-172. (From the OSB home page, www.osbar.org, select Ethics
Opinions under the Member Resources heading.)

How to Document Your File Effectively
The need to document your file increases exponentially at certain stages of the case — when the client is acting against your
recommendation, when client consent must be confirmed or when the client is responsible for the next crucial step in the case.

Documentation is also important at the end of the matter. When your work is concluded, send the client a disengagement letter.
Make clear that the representation is over, identify any remaining work to be done, explain the consequences if the client fails to
follow through,  and  inform the client  of  any  impending  deadlines.  This  is  also an  appropriate time to return  original  client
documents and send a final billing statement, if necessary. Use a file closing checklist and follow the same procedures you would
use if the case were not unbundled. If you appeared in court on the client’s behalf and need to withdraw as attorney of record,
comply with applicable court and ethics rules.

Some clients who seek and accept unbundled services may want you to do more than the agreed-upon amount of work. It may be
necessary to send one or more follow-up letters to document that you are no longer the client’s lawyer and your responsibility for
the matter has ended.

Resources for Streamlining the Process
The process of effectively engaging, disengaging, documenting and screening both cases and clients can seem overwhelming.
However, almost all these steps can be streamlined by developing form letters and other tools that can be reused with each new
client. The OSB’s Fee Agreement Compendium and the ABA Law Practice Management Section’s Letters for Lawyers are useful
resources. The latter can be purchased online at a discount through the Professional Liability Fund at www.osbplf.org. Select ABA
Products under the Loss Prevention heading. Sample forms, including engagement, disengagement and nonengagement letters;
memos to the file; and a file closing checklist are also available on the PLF website. From the PLF home page, select Practice
Aids and Forms under the Loss Prevention heading. The ABA Standing Committee on The Delivery of  Legal  Services has a
must-visit  website:  www.abanet.org/legalservices/delivery/delunbund.html.  While  you  are  there,  download  Unbundling  101:
Expanding Your Practice Using Limited Scope Representation, which includes sample forms and checklists.

The 21st Century Twist: Online Delivery of Unbundled Services
Screening Clients Just Got Harder

In a virtual or online practice, clients are unseen. You will need to invest extra effort to build rapport and gauge the likely success
of your working relationship via e-mail or online contacts. If you intend to practice virtually, checklists, tip sheets and interview
forms crafted around traditional screening criteria will be crucial to your success. Review the resources listed at the end of this
article and visit the sites of successful and respected virtual practitioners, such as Stephanie Kimbro, www.kimbrolaw.com.

The Bona Fide Office Rule

Oregon has no “bona fide office rule,” requiring a brick-and-mortar office space to conduct a law practice. If you practice in other
states, the rules may be different. At least one jurisdiction (New Jersey) has determined that virtual offices do not meet that state’s
bona fide office requirement. See http://new.abanet.org/sitetation/Lists/Posts/Post.aspx?ID=626.

With that said, the same considerations discussed above apply to online delivery of legal services. In addition, any virtual law
office must address:

• Marketing restrictions.

• Full disclosure of the jurisdictional limits of practice.

• Client confidentiality: Any online portal that permits communication, collaboration or document exchange with clients must be
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secure.

• Publication of terms and conditions identifying when an attorney-client relationship is formed.

See Helen Hierschbiel, “Internet Marketing: Rules of the Road,” OSB Bulletin (January 2008) for more information regarding online
marketing and jurisdictional disclosure.

Online Practice and Lawyer Referral

Would a lawyer practicing virtually be eligible to receive referrals from Oregon’s LRS, absent a physical office? The answer is no.
Clients referred by the LRS are specifically told to expect an “in-office” consultation. See also LRS Policies and Procedures E.(3):

No duplicate registrations shall be made outside of the city where the attorney maintains his or her practice unless: a) the attorney
maintains a second physical location where attorney-client meetings may take place; or b) the attorney’s office is located within two
(2) miles of the border between two locations.

Online Practice and PLF Coverage

Only an Oregon attorney engaged in the private practice of law whose principal office is in Oregon is covered by the PLF Claims
Made Plan. ORS 9.080(2). But what if  the attorney has no office in which he or she meets with clients? PLF Policy 3.180(C)
provides:

If an attorney has no office as defined in subsection (B) above, the attorney’s principal office as defined by ORS 9.080 (2)(a) will be
defined as the attorney’s principal residence if the attorney is an active member of the bar association of the state of residence;
otherwise, the attorney’s principal office will be deemed to be in Oregon unless the attorney affirmatively demonstrates to the PLF
that the attorney does not engage in the private practice of law in Oregon.

PLF Policy 3.180 is available on the PLF website at  www.osbplf.org.  Select  Policies and Forms under the Primary Coverage
heading. If you have questions regarding PLF coverage, call Jeff Crawford or Kimi Nam at (503) 639-6911 or (800) 452-1639.

Resources for Online Delivery of Unbundled Services

For additional  information regarding virtual  office practice, visit  the ABA eLawyering Task Force online at www.abanet.org/dch
/committee.cfm?com=EP024500.  Vendors  of  online  platforms  for  virtual  offices  include  Virtual  Law  Office  Technology,
www.vlotech.com/, and Direct Law, www.directlaw.com/.

Conclusion
If you are a brick-and-mortar lawyer, the potential traps of providing unbundled legal services are well known. If you are one of the
pioneers providing legal services online, the roadmap is a work in progress. Stay tuned.

ABOUT THE AUTHOR
The author is a lawyer and practice manager adviser with the Professional Liability Fund.

© 2010 Beverly Michaelis
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Practice Tips
STARTING RIGHT
Using engagement letters as a risk management tool
By Mark J. Fucile
For  a  variety  of  reasons,  lawyers  decisions  today  are  increasingly  being  "second  guessed,"  and  the civil  and  regulatory
consequences of "wrong" decisions are potentially more severe than in the past. One way lawyers can protect themselves in the
face of these trends is "defensive lawyering"  managing your practice in a way that attempts to reduce civil and regulatory risk
by documenting the key milestones in a representation. Engagement letters offer four key tools in defensive lawyering.

Defining the Client
At first blush, it might seem odd that you need to say who your client is. In many circumstances, however, you may be dealing
with more than one person or entity as a part of the background context of a representation  multiple company founders, a
developer  and  a property owner,  one distinct  part  of  a corporate group  or  several  family  members.  In  those situations it  is
important to make clear to whom your duties will (and will not) flow, so that if the other people in the circle you are dealing with are
disappointed later, they can t claim you were representing them too, and that you didn t protect them.

In Oregon, whether an attorney-client relationship exists in a particular circumstance is governed by the "reasonable expectations
of the client" test set out in In re Weidner, 310 Or 757, 770, 801 P2d 828 (1990). The test is twofold: 1) Does the client subjectively
believe  you  are  the  client s  lawyer?  And,  2)  Is  that  subjective  belief  objectively  reasonable  under  the  circumstances?
Engagement letters allow you to set out clearly who your client will be in a given circumstance. Depending on the setting, polite
"nonrepresentation" letters to those you will not be representing may also offer a useful supplement to an engagement agreement
to let the nonrepresented parties know which side you are on. In the face of an engagement agreement with your client, conduct
consistent with that agreement, and depending on the circumstances, nonrepresentation letters, it will be difficult for another party
to assert that you were his or her lawyer too, under either element of the Weidner test. Defining who is being represented also
benefits your client because it clarifies from the outset whom you will  be looking to for strategic and tactical  decisions on the
"client side" of the relationship.

Defining the Scope of the Representation
Engagement letters offer an excellent opportunity to define the scope of a representation. As the law grows more complex, it is
becoming more common for businesses and even some individuals to have more than one lawyer to handle discrete aspects of
their legal needs. If you are handling a specific piece of a client s work, it is prudent to set that out in the engagement letter. That
way, you are less likely to be blamed later if another aspect of the client s work, which you were not responsible for, doesn t
turn out to the client s liking.

Oregon RPC 1.2(b) allows a lawyer to "limit the scope of the representation if the limitation is reasonable under the circumstances
and the client gives informed consent." An engagement letter that outlines the scope of the services to be provided will go a long
way toward meeting this requirement. It also benefits the client by fostering at the outset of the representation a conversation
between the lawyer and the client concerning the client s goals and the lawyer s assessment of those goals.

Defining the scope of the representation can also offer a practical tool in managing conflicts by structuring the relationship in a
way that eliminates conflicts in the first place. A conflict exists when the positions of multiple current or former clients are "directly"
(to use the RPC 1.7 formulation for current clients) or "materially" (to use the RPC 1.9 terminology for former clients) "adverse." If
a representation is structured in a way that eliminates adversity between the positions of the clients involved, it may be possible to
take on work that might otherwise have been precluded outright or that at the least would have required waivers. For example, a
manufacturer and a distributor with consistent positions in a product liability claim might wish to hire the same lawyer to handle
their defense more efficiently. By agreeing (among themselves and without the lawyer acting as an intermediary) to litigate any
cross-claims for indemnity in a separate forum with separate counsel, the two clients may have effectively eliminated any potential
conflict that would have precluded a single lawyer from defending both. An engagement letter is the perfect place to document
structural arrangements of this kind.

Documenting Conflict Waivers
Lawyers have important professional responsibilities for managing conflicts. See generally RPCs 1.7 (current client conflicts), 1.8
(lawyer  self-interest  conflicts)  and  1.9 (former client  conflicts).  At  the same time,  conflicts  of  interest  (or  alleged  conflicts  of
interest) can also present  themselves in  other litigation directed against lawyers  including disqualification, malpractice and
breach of fiduciary duty claims. See generally PGE v. Duncan, Weinberg, Miller & Pembroke, P.C., 162 Or App 265, 278-288, 986
P2d  35 (1999)  (disqualification);  Tydeman v.  Flaherty,  126 Or  App  180,  187-88,  868 P2d  755 (1994)  (malpractice);  Kidney
Association of Oregon v. Ferguson, 315 Or 135, 144-48, 843 P2d 442 (1992) (breach of fiduciary duty). Given these risk factors,
carefully documenting client consent to conflicts is important (both ethically and practically), and engagement letters offer an ideal
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time to do that.

Both RPC 1.7, which governs current client conflicts, and RPC 1.9, which controls former client conflicts, require that conflict
waivers be confirmed in writing. Engagement letters that either include a conflict waiver or incorporate a separate stand-alone
waiver protect both the lawyer and the client because they 1) document the disclosures that the lawyer made to the client and 2)
confirm the basis upon which the client granted the waiver. See generally In re Brandt/Griffin, 331 Or 113, 10 P3d 906 (2000)
(discussing the content of conflict waivers under the former Oregon Code of Professional Responsibility). In that context, the more
detailed the letter, the better  both from the perspective of fully explaining the issues involved to the client and increasing the
likelihood that the client will be held to the waiver.

Documenting Rates and Mechanisms to Change Rates
An engagement letter is a great venue to both confirm existing rates and related charges for the work to be performed and to
preserve your ability to modify those rates and charges during the course of the representation. When Oregon moved to the RPCs
at the beginning of the year, it did not adopt the portion of ABA Model Rule 1.5(b) that, at least with new clients, requires an
explanation of fees and expenses. Nonetheless, clearly communicating current rates can prevent misunderstandings with  the
client later. Further, specifically reserving the right to change those fees will generally avoid having to go back to the client for
specific consent because the ability to modify the rate has been built-in up front.

In  sum, engagement letters aren t an insurance policy. But in  an environment in  which lawyers  decisions are increasingly
being "second guessed"  and the consequences of "wrong" decisions can be significant,  engagement letters are key tools in
defensive lawyering.

ABOUT THE AUTHOR
Mark  J.  Fucile  is  a  partner  in  the  litigation  group  at  Stoel  Rives,  where  he  focuses  on  legal  ethics,  product  liability  and
condemnation litigation. He can be reached at (503) 294-9501 or mjfucile@stoel.com.
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AMERICAN BAR ASSOCIATION  
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 
 
Formal Opinion 11-458         August 4, 2011 
Changing Fee Arrangements During Representation 

Modification of an existing fee agreement is permissible under the Model Rules, but the lawyer must show 
that any modification was reasonable under the circumstances at the time of the modification as well as 
communicated to and accepted by the client.  Periodic, incremental increases in a lawyer’s regular hourly 
billing rates are generally permissible if  such practice is communicated clearly to and accepted by the 
client at the commencement of the client-lawyer relationship and any periodic increases are reasonable 
under the circumstances.  Modifications sought by a lawyer that change the basic nature of a fee 
arrangement or significantly increase the lawyer’s compensation absent an unanticipated change in 
circumstances ordinarily will be unreasonable.  Changes in fee arrangements that involve a lawyer 
acquiring an interest in the client’s business, real estate, or other nonmonetary property will ordinarily 
require compliance with Rule 1.8(a).1

 Fee arrangements between lawyers and clients sometimes need to be changed.  As contracts, fee 
agreements are governed generally by the law of contracts.2  See Restatement (Third) of The Law 
Governing Lawyers § 18 cmt. c (2000) (“Restatement”). Contracts ordinarily may be modified by mutual 
consent of the parties, provided they follow the appropriate formalities.  Even with client consent, however, 
modifications of existing fee agreements are usually suspect because of the fiduciary nature of the client-
lawyer relationship.  See Comment [17] to ABA Model Rule of Professional Conduct 1.8 (“relationship 
between lawyer and client is a fiduciary one”).  “The courts are generally in accord that once the initial 
contract has been formed and the fiduciary relationship of client and lawyer has begun, any change in the 
contract will be regarded with great suspicion.”  Charles W. Wolfram, Modern Legal Ethics § 9.2.1, at 503 
(1986) (citing cases).   “Thus, an agreement that is not made roughly contemporaneously with the 
formation of the client-lawyer relationship will have to bear an extra burden of justification.”  Geoffrey C. 
Hazard & W. William Hodes, The Law of Lawyering § 8.11 at 8-26 (3d ed. 2001). 

That extra burden is articulated in the Restatement § 18(a)(1), which provides: “if the [fee] 
contract or modification is made beyond a reasonable time after the lawyer has begun to represent the client 
in the matter … the client may avoid it unless the lawyer shows that the contract and the circumstances of 
its formation were fair and reasonable to the client....”3  Comment e to Restatement § 18 explains some of 
the reasons that a client might feel compelled to accept a lawyer’s proposal to modify an existing fee 
agreement even though he would not want to agree to it: because it is burdensome to change lawyers during 
a representation; because the client might fear the lawyer’s resentment; or because the client might believe 
that the proposal is meant to promote his or her interests.   
 The only specific reference in the Model Rules regarding changes to fee arrangements is a single 
sentence in Rule 1.5(b), which states: “Any changes in the basis or rate of the fee or expenses shall also be 
communicated to the client.”  Thus, changes in fee arrangements during representations clearly are 
contemplated by the Model Rules.  But this single reference does not mean that lawyers are free to change 
existing fee arrangements simply by giving notice to clients.  Other provisions of the Model Rules, 
particularly Rule 1.5(a), as well as Rules 1.4 and 1.8(a), are relevant to modifications of existing fee   

1 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of Delegates through 
August 2011. The laws, court rules, regulations, rules of professional conduct, and opinions promulgated in individual jurisdictions are 
controlling.
2 Statutes and court rules in many jurisdictions also may regulate lawyer fee agreements, but this opinion addresses only issues arising
under the Model Rules. 
3 In certain circumstances, the ethics rules may not be coextensive with applicable contract law. See Joseph M. Perillo, The Law of 
Lawyers' Contracts Is Different, 67 Fordham L. Rev. 443, 453 (1998).  Professor Perillo argues that the Restatement approach differs 
from the majority case law with respect to the enforceability of a modified fee contract because the case law sometimes requires
additional consideration for the modification to be effective, but the Restatement requires only that the modified fee agreement be fair 
and reasonable to the client in light of changed circumstances.  This opinion follows the Restatement approach as more appropriate to 
the interpretation of “reasonable” under the Model Rules.
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additional consideration for the modification to be effective, but the Restatement requires only that the modified fee agreement be fair 
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the interpretation of “reasonable” under the Model Rules.
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agreements, depending on the situation.  The guidance offered by these rules is consistent with the concerns 
expressed by the commentators and reflected in the case law. 
 Initially, Rule 1.5(a) states the cardinal principle that governs all lawyer fee agreements: “A 
lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount 
for expenses.”  Rule 1.5(a) then states the factors to be considered in determining the reasonableness of a 
fee to include the following: (1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; (2) the likelihood, if apparent to the 
client, that the acceptance of the particular employment will preclude other employment by the lawyer; (3) 
the fee customarily charged in the locality for similar legal services; (4) the amount involved and the results 
obtained; (5) the time limitations imposed by the client or by the circumstances; (6) the nature and length of 
the professional relationship with the client; (7) the experience, reputation, and ability of the lawyer or 
lawyers performing the services; and (8) whether the fee is fixed or contingent.  Comment [1] to Rule 1.5  
provides that the factors specified in paragraph (a) are not exclusive; nor will each factor be relevant in 
each instance.   Comment [1] also explains that Rule 1.5(a) requires that lawyers charge fees that are 
“reasonable under the circumstances.”  This is an objective standard.  See Hazard & Hodes, The Law of 
Lawyering § 8.2 at 8-6.  Thus, just as with any fee agreement, Rule 1.5(a) requires that a modified fee 
agreement must be reasonable under the circumstances.  
 The reasonableness of a lawyer’s fee typically is assessed in light of the circumstances as of the 
time the original fee agreement was made.  See Restatement § 34 cmt. c; ABA Comm. on Ethics & Prof'l 
Responsibility Formal Op. 93-373 (Apr. 16, 1993) (Contingent Fees in Civil Cases Based on the Amount of 
Money Saved for the Client), in Formal and Informal Ethics Opinions 1983-1998 at 174, 179 (ABA 2000) 
(reasonableness of fee should be judged on “way the engagement looked” at time fee arrangement set); and  
Ass'n of the Bar of the City of New York Formal Op. 2000-3 (2000) (The Acceptance of Securities in a 
Client Company in Exchange for Legal Services to be Performed) (stock taken as legal fee should be 
valued at time of fee arrangement in determining reasonableness of fee).  Changes in circumstances, 
including changes in the factors listed in Rule 1.5(a), occurring after the client-lawyer relationship was 
formed may cause the client, the lawyer, or both, to seek to revisit the fee arrangement.  See Virginia Legal 
Eth. Op. 1705 (Contingency Fee in Litigation; Hourly Rates Plus Lump Sum to Be Paid by Client for 
Attorney's Agreement to Carry Fees Indefinitely) (1997) (amendment of fee agreement after changed 
circumstances permitted so long as fairly negotiated and not result of undue influence or coercion by 
lawyer).  The reasonableness of a modified fee agreement should therefore be assessed in relation to the 
circumstances at the time of the modification.  
 Rule 1.5(b) provides that the scope of the representation and the basis or rate of the fee and the 
expenses for which the client will be responsible shall be communicated to the client, preferably, but not 
necessarily, in writing, before or within a reasonable time after commencement of the representation, 
except when the lawyer will charge a regularly represented client on the same basis or rate as previously 
charged.  Comment [2] to Rule 1.5 notes that in a new client-lawyer relationship, an understanding as to 
fees and expenses must be promptly established.  See also ABA Comm. on Ethics & Prof'l Responsibility 
Formal Op. 93-379 (Dec. 6, 1993) (Billing for Professional Fees, Disbursements and Other Expenses), in 
Formal and Informal Ethics Opinions 1983-1998 at 216, 218 (ABA 2000) (lawyer should disclose basis for 
fees and any other charges to client at outset of representation).    
 When a modified fee agreement is proposed, Rule 1.4(b) reinforces the obligation under 1.5(b) to 
communicate the scope of the representation and the basis or rate of the fee and expenses to the client in a 
timely manner.  Rule 1.4(b) provides that a lawyer shall explain a matter to the extent reasonably necessary 
to permit the client to make informed decisions regarding the representation.  An explanation of the 
lawyer’s proposed modification of a fee arrangement, including the advice that the client need not agree to 
pay the modified fee to have the lawyer continue the representation, is necessary to enable the client to 
make an informed decision about the client’s ability and willingness to pay the modified fee for continued 
representation.  
 In summary, a lawyer must show that any modification of an existing fee agreement, especially a 
modification sought by the lawyer, was reasonable under the circumstances at the time of the modification 
as required by Rule 1.5(a), and communicated and explained to the client as required by Rules 1.4 and 
1.5(b).  Any modification must also be accepted by the client.    
 In some cases, the client’s acceptance of a modified fee arrangement may be inferred from the 
circumstances.  For example, many lawyers who bill for their services on an hourly basis routinely increase 
their “normal” or “regular” hourly billing rates incrementally from time to time, often on an annual basis, 
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without negotiating every increase separately with each client.  Such billing practices, if communicated 
clearly to clients at the commencement of the client-lawyer relationship, generally are permissible.4  The 
lawyer nevertheless remains responsible for showing that current clients are adequately informed of the 
lawyer’s billing practices, that those clients have consented to those practices, and that any periodic rate 
increase is reasonable under the circumstances within the meaning of Rule 1.5(a).  Because it is a change in 
the “basis or rate” of the lawyer’s fee, any periodic billing rate increase must also be timely and clearly 
communicated to clients as required by Rules 1.4 and 1.5(b).  See also Severson & Werson v. Bolinger, 235 
Cal. App. 3d 1569, 1570 (1st Dist. 1991) (law firm cannot raise its “regular hourly rates” without first 
notifying client).  
 Except as provided above in regard to periodic rate increases, and absent an unanticipated change 
in circumstances, attempts by a lawyer to change a fee arrangement to increase the lawyer’s compensation 
are likely to be found unreasonable and unenforceable.  For example, a lawyer who has regularly 
represented a client on an hourly basis at an agreed rate may not unilaterally impose a “success fee” or 
premium, even after an advantageous result for the client.  See Beatty v. NP Corp., 581 N.E.2d 1311, 1315 
(Mass. App. 1991) (firm not entitled to recover premium for “highly successful” result that it added to 
agreed hourly fees without client’s consent).5  Nor may a lawyer threaten to withdraw if the client does not 
agree to increase the fee.  See, e.g., McConwell v. FMG of Kansas City, Inc., 861 P.2d 830 (Kan. Ct. App. 
1993) (lawyer’s threat to withdraw just before trial sufficient duress to render new fee agreement 
unenforceable). 
 Rule 1.5(c) permits contingent fee agreements in most civil matters, provided certain procedural 
requirements are met, including the requirement that the agreement be expressed in a writing signed by the 
client.  Comment [3] to Rule 1.5 notes that contingent fees, like any other fees, are subject to the 
reasonableness standard of Rule 1.5(a).  There may well be situations where changing an hourly fee 
arrangement to a contingent fee, or vice versa, is mutually beneficial to the lawyer and the client.  If a 
lawyer and client agree to convert an hourly fee agreement to a contingent fee arrangement, the procedural 
requirements of Rule 1.5(c) must be followed; the ramifications of the change must be explained to the 
client as required by Rule 1.4; and the resulting fee must be reasonable under the circumstances, as 
explained in Comment [3] to Rule 1.5. 
 Changes in existing fee arrangements that involve a lawyer’s acquiring an interest in the client’s 
business, real estate, or other nonmonetary property normally will require compliance with Rule 1.8(a), the 
general rule regarding business transactions with clients or other situations in which a lawyer knowingly 
acquires an ownership, possessory, security or other pecuniary interest that may be adverse to a client.  
Although Comment [1] to Rule 1.8 notes that the rule does not apply to ordinary fee arrangements, which 
are governed by Rule 1.5, the comment further states that the requirements of the rule “must be met when 
the lawyer accepts an interest in the client’s business or other nonmonetary property as all or part of a fee.”  
Comment [4] to Rule 1.5 also notes that a fee paid in property instead of money may be subject to Rule 
1.8(a) because such fees often have the essential qualities of a business transaction with a client.  See, e.g., 
ABA Comm. on Ethics & Prof'l Responsibility Formal Op. 00-418 (July 7, 2000) (Acquiring Ownership in 
a Client in Connection with Performing Legal Services) (lawyer acquiring stock of client corporation in 
lieu of or in addition to cash fee for services enters into business transaction with client and must comply 
with Rule 1.8(a); only circumstances reasonably ascertainable at time of transaction should be considered 
when assessing fairness and reasonableness of transaction).  
 A lawyer seeking new or additional security for payment under an existing fee agreement also 
must comply with Rule 1.8(a).  Comment [16] to Rule 1.8 advises that when a lawyer acquires by contract 
a security interest in property other than that recovered through the lawyer’s efforts in litigation (e.g., a 
contingent fee agreement), such an acquisition is a business or financial transaction with a client and is 
governed by the requirements of Rule 1.8(a).  See, e.g., ABA Comm. on Ethics & Prof'l Responsibility 
Formal Op. 02-427 (Contractual Security Interest Obtained by a Lawyer to Secure Payment of a Fee) 
(2002) (lawyer acquiring contractual security interest in client property to secure payment of overdue fee in 
ongoing matter must comply with Rule 1.8(a)).  When it applies, Rule 1.8(a) requires that: (1) the terms of 

4 Similarly, the lawyer might include a provision in the engagement agreement that if the nature or scope of the representation 
changes, the client agrees that the fee arrangement may be re-examined.
5 However, a client and lawyer may mutually agree on a “success fee” in circumstances where the client is adequately informed and
the client has an ability to choose whether to pay the requested success fee. 
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agreements, depending on the situation.  The guidance offered by these rules is consistent with the concerns 
expressed by the commentators and reflected in the case law. 
 Initially, Rule 1.5(a) states the cardinal principle that governs all lawyer fee agreements: “A 
lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount 
for expenses.”  Rule 1.5(a) then states the factors to be considered in determining the reasonableness of a 
fee to include the following: (1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; (2) the likelihood, if apparent to the 
client, that the acceptance of the particular employment will preclude other employment by the lawyer; (3) 
the fee customarily charged in the locality for similar legal services; (4) the amount involved and the results 
obtained; (5) the time limitations imposed by the client or by the circumstances; (6) the nature and length of 
the professional relationship with the client; (7) the experience, reputation, and ability of the lawyer or 
lawyers performing the services; and (8) whether the fee is fixed or contingent.  Comment [1] to Rule 1.5  
provides that the factors specified in paragraph (a) are not exclusive; nor will each factor be relevant in 
each instance.   Comment [1] also explains that Rule 1.5(a) requires that lawyers charge fees that are 
“reasonable under the circumstances.”  This is an objective standard.  See Hazard & Hodes, The Law of 
Lawyering § 8.2 at 8-6.  Thus, just as with any fee agreement, Rule 1.5(a) requires that a modified fee 
agreement must be reasonable under the circumstances.  
 The reasonableness of a lawyer’s fee typically is assessed in light of the circumstances as of the 
time the original fee agreement was made.  See Restatement § 34 cmt. c; ABA Comm. on Ethics & Prof'l 
Responsibility Formal Op. 93-373 (Apr. 16, 1993) (Contingent Fees in Civil Cases Based on the Amount of 
Money Saved for the Client), in Formal and Informal Ethics Opinions 1983-1998 at 174, 179 (ABA 2000) 
(reasonableness of fee should be judged on “way the engagement looked” at time fee arrangement set); and  
Ass'n of the Bar of the City of New York Formal Op. 2000-3 (2000) (The Acceptance of Securities in a 
Client Company in Exchange for Legal Services to be Performed) (stock taken as legal fee should be 
valued at time of fee arrangement in determining reasonableness of fee).  Changes in circumstances, 
including changes in the factors listed in Rule 1.5(a), occurring after the client-lawyer relationship was 
formed may cause the client, the lawyer, or both, to seek to revisit the fee arrangement.  See Virginia Legal 
Eth. Op. 1705 (Contingency Fee in Litigation; Hourly Rates Plus Lump Sum to Be Paid by Client for 
Attorney's Agreement to Carry Fees Indefinitely) (1997) (amendment of fee agreement after changed 
circumstances permitted so long as fairly negotiated and not result of undue influence or coercion by 
lawyer).  The reasonableness of a modified fee agreement should therefore be assessed in relation to the 
circumstances at the time of the modification.  
 Rule 1.5(b) provides that the scope of the representation and the basis or rate of the fee and the 
expenses for which the client will be responsible shall be communicated to the client, preferably, but not 
necessarily, in writing, before or within a reasonable time after commencement of the representation, 
except when the lawyer will charge a regularly represented client on the same basis or rate as previously 
charged.  Comment [2] to Rule 1.5 notes that in a new client-lawyer relationship, an understanding as to 
fees and expenses must be promptly established.  See also ABA Comm. on Ethics & Prof'l Responsibility 
Formal Op. 93-379 (Dec. 6, 1993) (Billing for Professional Fees, Disbursements and Other Expenses), in 
Formal and Informal Ethics Opinions 1983-1998 at 216, 218 (ABA 2000) (lawyer should disclose basis for 
fees and any other charges to client at outset of representation).    
 When a modified fee agreement is proposed, Rule 1.4(b) reinforces the obligation under 1.5(b) to 
communicate the scope of the representation and the basis or rate of the fee and expenses to the client in a 
timely manner.  Rule 1.4(b) provides that a lawyer shall explain a matter to the extent reasonably necessary 
to permit the client to make informed decisions regarding the representation.  An explanation of the 
lawyer’s proposed modification of a fee arrangement, including the advice that the client need not agree to 
pay the modified fee to have the lawyer continue the representation, is necessary to enable the client to 
make an informed decision about the client’s ability and willingness to pay the modified fee for continued 
representation.  
 In summary, a lawyer must show that any modification of an existing fee agreement, especially a 
modification sought by the lawyer, was reasonable under the circumstances at the time of the modification 
as required by Rule 1.5(a), and communicated and explained to the client as required by Rules 1.4 and 
1.5(b).  Any modification must also be accepted by the client.    
 In some cases, the client’s acceptance of a modified fee arrangement may be inferred from the 
circumstances.  For example, many lawyers who bill for their services on an hourly basis routinely increase 
their “normal” or “regular” hourly billing rates incrementally from time to time, often on an annual basis, 
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without negotiating every increase separately with each client.  Such billing practices, if communicated 
clearly to clients at the commencement of the client-lawyer relationship, generally are permissible.4  The 
lawyer nevertheless remains responsible for showing that current clients are adequately informed of the 
lawyer’s billing practices, that those clients have consented to those practices, and that any periodic rate 
increase is reasonable under the circumstances within the meaning of Rule 1.5(a).  Because it is a change in 
the “basis or rate” of the lawyer’s fee, any periodic billing rate increase must also be timely and clearly 
communicated to clients as required by Rules 1.4 and 1.5(b).  See also Severson & Werson v. Bolinger, 235 
Cal. App. 3d 1569, 1570 (1st Dist. 1991) (law firm cannot raise its “regular hourly rates” without first 
notifying client).  
 Except as provided above in regard to periodic rate increases, and absent an unanticipated change 
in circumstances, attempts by a lawyer to change a fee arrangement to increase the lawyer’s compensation 
are likely to be found unreasonable and unenforceable.  For example, a lawyer who has regularly 
represented a client on an hourly basis at an agreed rate may not unilaterally impose a “success fee” or 
premium, even after an advantageous result for the client.  See Beatty v. NP Corp., 581 N.E.2d 1311, 1315 
(Mass. App. 1991) (firm not entitled to recover premium for “highly successful” result that it added to 
agreed hourly fees without client’s consent).5  Nor may a lawyer threaten to withdraw if the client does not 
agree to increase the fee.  See, e.g., McConwell v. FMG of Kansas City, Inc., 861 P.2d 830 (Kan. Ct. App. 
1993) (lawyer’s threat to withdraw just before trial sufficient duress to render new fee agreement 
unenforceable). 
 Rule 1.5(c) permits contingent fee agreements in most civil matters, provided certain procedural 
requirements are met, including the requirement that the agreement be expressed in a writing signed by the 
client.  Comment [3] to Rule 1.5 notes that contingent fees, like any other fees, are subject to the 
reasonableness standard of Rule 1.5(a).  There may well be situations where changing an hourly fee 
arrangement to a contingent fee, or vice versa, is mutually beneficial to the lawyer and the client.  If a 
lawyer and client agree to convert an hourly fee agreement to a contingent fee arrangement, the procedural 
requirements of Rule 1.5(c) must be followed; the ramifications of the change must be explained to the 
client as required by Rule 1.4; and the resulting fee must be reasonable under the circumstances, as 
explained in Comment [3] to Rule 1.5. 
 Changes in existing fee arrangements that involve a lawyer’s acquiring an interest in the client’s 
business, real estate, or other nonmonetary property normally will require compliance with Rule 1.8(a), the 
general rule regarding business transactions with clients or other situations in which a lawyer knowingly 
acquires an ownership, possessory, security or other pecuniary interest that may be adverse to a client.  
Although Comment [1] to Rule 1.8 notes that the rule does not apply to ordinary fee arrangements, which 
are governed by Rule 1.5, the comment further states that the requirements of the rule “must be met when 
the lawyer accepts an interest in the client’s business or other nonmonetary property as all or part of a fee.”  
Comment [4] to Rule 1.5 also notes that a fee paid in property instead of money may be subject to Rule 
1.8(a) because such fees often have the essential qualities of a business transaction with a client.  See, e.g., 
ABA Comm. on Ethics & Prof'l Responsibility Formal Op. 00-418 (July 7, 2000) (Acquiring Ownership in 
a Client in Connection with Performing Legal Services) (lawyer acquiring stock of client corporation in 
lieu of or in addition to cash fee for services enters into business transaction with client and must comply 
with Rule 1.8(a); only circumstances reasonably ascertainable at time of transaction should be considered 
when assessing fairness and reasonableness of transaction).  
 A lawyer seeking new or additional security for payment under an existing fee agreement also 
must comply with Rule 1.8(a).  Comment [16] to Rule 1.8 advises that when a lawyer acquires by contract 
a security interest in property other than that recovered through the lawyer’s efforts in litigation (e.g., a 
contingent fee agreement), such an acquisition is a business or financial transaction with a client and is 
governed by the requirements of Rule 1.8(a).  See, e.g., ABA Comm. on Ethics & Prof'l Responsibility 
Formal Op. 02-427 (Contractual Security Interest Obtained by a Lawyer to Secure Payment of a Fee) 
(2002) (lawyer acquiring contractual security interest in client property to secure payment of overdue fee in 
ongoing matter must comply with Rule 1.8(a)).  When it applies, Rule 1.8(a) requires that: (1) the terms of 

4 Similarly, the lawyer might include a provision in the engagement agreement that if the nature or scope of the representation 
changes, the client agrees that the fee arrangement may be re-examined.
5 However, a client and lawyer may mutually agree on a “success fee” in circumstances where the client is adequately informed and
the client has an ability to choose whether to pay the requested success fee. 
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the transaction are fair and reasonable to the client and are fully disclosed and transmitted in writing to the 
client; (2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity 
to seek the advice of independent counsel; and (3) the client gives informed consent to the essential terms 
of the transaction and the lawyer’s role in the transaction in a writing signed by the client.  Compliance 
with Rule 1.8(a) is appropriate in such situations to protect clients from potential overreaching by lawyers.  
When the client takes advantage of the advice to consult independent counsel, it also provides an 
opportunity for a neutral evaluation of the reasonableness of a fee that may be paid or secured by 
nonmonetary property.   

 
 
 
 
 

____________________________________________________________________________________________________________________ 

AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY  
321 N. Clark Street, Chicago, Illinois 60654-4714 Telephone (312) 988-5310  
CHAIR: Robert Mundheim, New York, NY  Nathaniel Cade, Jr., Milwaukee, WI  Lisa E. Chang, Atlanta, 
GA  James H. Cheek, III, Nashville, TN  Robert A. Creamer, Evanston, IL  Paula J. Frederick, Atlanta, 
GA  Bruce A. Green, New York, NY  James M. McCauley, Richmond, VA  Philip H. Schaeffer, New 
York, NY  E. Norman Veasey, Wilmington, DE  
CENTER FOR PROFESSIONAL RESPONSIBILITY: George A. Kuhlman, Ethics Counsel; Eileen B. Libby, 
Associate Ethics Counsel 

©2011 by the American Bar Association. All rights reserved.



 11-458 Formal Opinion___________________________________________________4

the transaction are fair and reasonable to the client and are fully disclosed and transmitted in writing to the 
client; (2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity 
to seek the advice of independent counsel; and (3) the client gives informed consent to the essential terms 
of the transaction and the lawyer’s role in the transaction in a writing signed by the client.  Compliance 
with Rule 1.8(a) is appropriate in such situations to protect clients from potential overreaching by lawyers.  
When the client takes advantage of the advice to consult independent counsel, it also provides an 
opportunity for a neutral evaluation of the reasonableness of a fee that may be paid or secured by 
nonmonetary property.   

 
 
 
 
 

____________________________________________________________________________________________________________________ 

AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY  
321 N. Clark Street, Chicago, Illinois 60654-4714 Telephone (312) 988-5310  
CHAIR: Robert Mundheim, New York, NY  Nathaniel Cade, Jr., Milwaukee, WI  Lisa E. Chang, Atlanta, 
GA  James H. Cheek, III, Nashville, TN  Robert A. Creamer, Evanston, IL  Paula J. Frederick, Atlanta, 
GA  Bruce A. Green, New York, NY  James M. McCauley, Richmond, VA  Philip H. Schaeffer, New 
York, NY  E. Norman Veasey, Wilmington, DE  
CENTER FOR PROFESSIONAL RESPONSIBILITY: George A. Kuhlman, Ethics Counsel; Eileen B. Libby, 
Associate Ethics Counsel 

©2011 by the American Bar Association. All rights reserved.

Oregon State Bar Bulletin — JANUARY 2011

January Issue

Bar Counsel
Disbursing Disputed Funds:
Understanding RPC 1.15-1(d)(e)
By Scott Morrill

Lawyers  often  receive  money  from  third  parties  to  settle  disputes,  satisfy  judgments  or  consummate  deals.  For  instance,
insurance companies usually send settlement checks to a party’s lawyer.  A lawyer who receives funds that belong to others
should deposit the funds into their lawyer trust account and disburse them as required. The benefit of lawyers receiving funds is
that it creates a paper trail to prove receipt and allows lawyers to get paid more easily. However, there are downsides. This column
is intended to address some of those downsides and provide some guidance when things go awry.

Problem Number One
You and your own client disagree over who should get all or part of the money. You have worked hard and your outstanding bill is
significant. Your client really needs (wants) the money and is not as impressed by your work as you are. Your client instructs you to
turn over the entire amount without regard to your bill.

What can you do?

What you cannot do is deposit the funds and then pay yourself before your client finds out in an effort to short circuit any dispute.
At the outset, Oregon RPC 1.15-1(d) requires lawyers to promptly notify the client of receipt of funds in which the client has an
interest. Therefore, you should first notify your client that you have received the funds and that you must wait for the check to
clear before disbursing payment.  Next, RPC 1.15-1(d) requires lawyers to promptly deliver to the client any funds the client is
“entitled to receive.” Where both the lawyer and client claim an interest in funds, the funds should be kept separate until  the
dispute is resolved. See Oregon RPC 1-15-1(e). Thus, if your client demands the entire amount without regard to your interest in
getting paid, you must keep the disputed amount in trust until the dispute is resolved and send the undisputed amount, if any,
promptly to your client. You should then take steps to try and resolve the dispute. Discussing it with your client should be the first
step. If that does not work, consider using the bar’s fee arbitration process, which is affordable and designed to be user friendly.
Ultimately you may have to litigate the dispute. If the amount of money in controversy is significant and if the dispute drags on, put
the money in a separate interest-bearing account. See Oregon RPC 1.15-2(c).

If you have already paid yourself before your client objects, you do not have to put the money back into your trust account. But,
you may do so without fear of commingling. See Oregon Formal Ethics Op No 2005-149.

Problem Number Two
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You receive a settlement check for your client. A third party asserts a claim to the funds, but your client instructs you not to pay the
third party.

Who do you pay, if anyone?

This raises several  issues,  but  Oregon RPC 1-15-1(d) and (e) still  apply.  If  there is a legitimate dispute,  you  must  keep the
disputed amount in trust until the dispute is resolved, but send any undisputed amount promptly to your client or third party. See
OSB Formal Ethics Op No 2005-52. The same holds true if two clients have a dispute over funds held by their lawyer. See OSB
Formal Ethics Op No 2005-68 (where lawyer represents insurer and insured who disagree about how settlement funds should be
disbursed, lawyer should keep the disputed funds in trust until the dispute is resolved).

Difficulty with disputes between clients and third parties often arises when the lawyer tries to determine who is “entitled to receive”
the funds and whether the client  and  third  party have legitimate claims to the funds.  OSB Formal  Ethics Op No 2005-52 is
particularly instructive on this issue. Essentially, the lawyer must sort out whether the third party has a legitimate claim against the
specific funds in trust, or whether the third party simply has a claim against the client.

If  a third  party asserts a legitimate claim to the funds,  you  may have to disregard  your client’s instructions and  protect  the
legitimate claim of the third party. What constitutes a legitimate claim is a question of substantive law. A properly noticed and
perfected lien is one good example of a claim against funds, but there may be other ways to create a legitimate claim that you
should consider before deciding how to disburse. If your client has previously agreed to pay third parties out of the funds you
receive, that may also be considered a legitimate claim. On the other hand, while a simple contractual obligation between the
client and third party might be a claim against the client, it would not be a legitimate claim against the funds in trust.

In any event, where there is a doubt about who is entitled to receive the funds in the lawyer’s possession, RPC 1.15-1(e) makes
clear that the lawyer may (and should) hold the funds in trust until the dispute is resolved.

Problem Number Three
You represent a client in a personal injury action and have been asked by the client’s medical providers to enter into an agreement
to indemnify or protect the third party out of funds that the lawyer receives.

Can you do it?

Entering into indemnification or protection arrangements implicates Oregon RPC 1.7, which says that a conflict of interest exists
where “there is  a significant  risk”  that  the lawyer’s representation  of  a client  will  be “materially  limited” by the lawyer’s  own
personal interests or by the lawyer’s responsibilities to another client or third person. The basic proposition of Oregon RPC 1.7 is
that you cannot serve two masters with adverse interests. Agreeing to protect a third party is adverse to your duties to protect your
client,  and  a  third  party  cannot  obligate  you  to  take  any  action  adverse to  your  client.  Your  client  may  agree  to  sign  an
indemnification agreement, but you may not. It would be best practice to get your client’s instructions in writing to save arguments
later.

It seems that the best way to keep third party claimants at bay while helping and protecting your client is to advise your client that
she should acknowledge that a third party has a legitimate claim to the funds, which would allow you to tell the third party that
your client acknowledges the claim. This allows you to continue negotiating a reduction in what the third party will take (benefitting
your client) without implicating any conflicts of interest. If your client later reneges on the agreement and demands all the money,
you are left with a situation covered in problem number two discussed above. If you are ultimately unable to negotiate a resolution
satisfactory to your client and the third party, you may have to interplead the disputed funds to the court to let it decide who is
entitled to the funds.

In Sum
Ultimately  lawyers  are responsible for  determining  if  they,  their  clients  or  others  have legitimate claims to funds they  have
received. While they are not obligated to act as the arbiter to resolve any good faith disputes, they at least must keep the disputed
amounts in trust until the disputes are resolved, whether at the parties’ own initiative, or through an interpleader action initiated by
the lawyer. As always, maintaining good communication and managing client expectations may help forego misunderstandings
later.

Endnotes

1. For information on how long to wait after depositing a check before disbursing funds, see Stevens, “Waiting for Go Dough,” OSB
Bulletin (June 2006).

2. For additional discussion and summary of how different states treat this issue, read Tennessee Formal Ethics Opinion NO.
2010-F-154, available online at: www.tbpr.org/Attorneys/EthicsOpinions/Pdfs/2010-f-154.pdf
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The Transformation:
When fee disputes become ethical misconduct
By Helen Hierschbiel

By the time this column is published, the Oregon State Bar Fee Arbitration Program will have received approximately 120 requests
for arbitration for 2008. This represents a 25 percent increase from the average number of requests in years past. Confusion and
misunderstandings over fee arrangements are an obvious source of many of these arbitrations. Because fee disputes often go
hand in hand with a general  dissatisfaction with the quality of representation or results obtained, they also commonly trigger
malpractice claims and complaints of ethical misconduct. In the last year, the bar’s Client Assistance Office received approximately
120 complaints where a fee dispute was identified as the primary complaint.

Much has been written about the ethical requirements of fee arrangements.  What remains a mystery to many lawyers, however,
is when a mere dispute over the reasonableness of fees becomes a matter of ethical misconduct.

Clearly Excessive Fees
The general  rule regarding  lawyer  fees  can  be found  in  Oregon  RPC 1.5(a),  which  prohibits  lawyers  from contracting  for,
charging, or collecting an illegal or clearly excessive fee. A fee is clearly excessive when a lawyer of ordinary prudence would have
a firm conviction that the fee is in excess of a reasonable fee. RPC 1.5(b). In determining the reasonableness of a fee, lawyers
should start by reviewing the eight nonexclusive factors listed at RPC 1.5(b):

1. the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal
service properly;

2. the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment
by the lawyer;

3. the fee customarily charged in the locality for similar legal services;

4. the amount involved and the results obtained;

5. the time limitations imposed by the client or by the circumstances;

6. the nature and length of the professional relationship with the client;
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7. the experience, reputation, and ability of the lawyer or lawyers performing the services; and

8. whether the fee is fixed or contingent.

Assessing the reasonableness of the fee must be done not only at the outset of the lawyer-client relationship, but at the time of
billing, and again at the time of payment, as circumstances may change that could impact the reasonableness of the fee. See,
e.g., In re Gastineau, 317 Or 545, 551 (1993)("excessiveness of the fee may be determined after the services have been rendered,
as well as at the time the employment began"). Gastineau involved a fixed fee arrangement, that is, an agreement that a fixed
dollar amount be paid for a specified service. Lawyers often refer to fixed fees as nonrefundable. However, if the representation
ends before the lawyer has completed the agreed upon services, some portion of the fee has not been earned, and therefore
must be refunded, notwithstanding the lawyer’s characterization of the fee as "nonrefundable." Id. See also OSB Formal Ethics
Op 2005-151.

The amount that must be refunded when a flat fee has not been fully earned depends not on the hours that the lawyer expended
on the matter, but on the portion of the work that remains uncompleted, in relation to the whole of the representation. Computing
the amount earned based on hours expended would deny the client the benefit of the flat-fee arrangement, and therefore result in
a clearly
excessive fee. In re Balocca, 342 Or 279, 292 (2007).

Perhaps the most common "clearly excessive fee" is charging the client more than the originally agreed upon rate. See, e.g., In re
Yacob, 318 Or 10 (1993); In re Kerrigan, 271 Or 1 (1975). Lawyers may not unilaterally increase their hourly rate or charge interest
without their client’s consent. OSB Formal Ethics Op 2005-97. Thus, if your firm makes periodic adjustments to the lawyers’ hourly
rates, this information must either be included in a written agreement or the clients must otherwise consent to the modification
prior to the adjustment being made. See Tellam, "Increasing Hourly Rates," 52 OSB Bulletin 33 (July 1992).

A breakdown in the lawyer-client relationship often precipitates the lawyer charging clearly excessive fees. Client questions lawyer,
implies that lawyer’s services were less than stellar and asks for a reduction in the recent bill. Lawyer responds with a lengthy and
indignant defense of lawyer’s work, notifies the client that he will be withdrawing from further representation and then promptly
re-bills the client, adding charges for responding to client’s insults and for drafting a motion to withdraw.

Whether lawyers may charge for preparing and presenting a motion to withdraw has yet to be directly addressed in Oregon. The
North Carolina State Bar recently determined that it is improper for a lawyer to charge a client for time spent withdrawing from the
case, except in the unusual circumstance where the withdrawal advances the client’s objectives. 2007 Formal Ethics Opinion 8. In
Oregon, charging for services that solely benefit the lawyer, rather than the client, has been held to be a clearly excessive fee.
See In re Paulson, 335 Or 436 (2003). Thus, lawyers should not charge clients for time spent responding to or negotiating a billing
dispute or for time spent responding to an ethics complaint. See In re Benett,  331 Or 270 (2000); In re Klahn, 14 DB Rptr 65
(2000); OSB Formal Ethics Op 2005-78. Under the analysis of these cases, preparing and presenting a motion to withdraw could
also be considered a service that solely benefits the lawyer, depending on the circumstances. Therefore, Oregon lawyers should
think carefully before deciding to charge for such work.

Illegal Fees
Illegal lawyer fees are easier to identify because they are, quite simply, those that are prohibited by law. For example, charging a
fee in a workers’ compensation case when the fee has not been approved by the referee or board is an "illegal fee." In re Sassor,
299 Or 570 (1985). Similarly, charging fees in certain bankruptcy cases without prior court approval and accepting fees from a
probate estate when the fees have not been approved by the court are both considered illegal fees. See In re Montgomery, 16 DB
Rptr 139 (2002) and In re Altstatt, 321 Or 324 (1995).

A Panacea?
With limited exception, the Oregon Rules of Professional  Conduct do not explicitly require that fee agreements be in  writing.
However, many misunderstandings over fees could be avoided with a well crafted written fee agreement or engagement letter.
Further, Oregon RPC 1.4(b) does require that lawyers explain matters to clients "to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation." Expected fees and costs for the representation are matters that
should be explained in advance to clients so that they can make informed decisions about how to proceed with their cases. When
the explanation is given in writing, there is less room for confusion.

Providing clients with an outlet for airing their grievances about fees can also help to avoid frivolous disciplinary and malpractice
complaints.  The Fee Arbitration  Program provides  one such  outlet  that  is  relatively  inexpensive and  speedy.  The OSB Fee
Arbitration Program is voluntary at present. In most cases, it is the client who initiates the process. And unfortunately, in most
cases,  it  is  the lawyer who refuses to participate,  leaving  the client  frustrated  and grasping for other means to obtain  some
remedy. Contacting the OSB Client Assistance Office and/or the Professional Liability Fund is often the next step for these clients.
Participating in fee arbitration certainly does not insulate lawyers against ethics complaints or malpractice claims. However, it can
save lawyers considerable time in dealing with those complaints that turn out to be frivolous.

Lawyers frequently ask whether they are allowed to include a provision in their fee agreement that requires clients to arbitrate fee
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disputes. The answer is unequivocally yes. Lawyers may not enter into an agreement with a client that limits the rights of the client
to file or pursue an ethics complaint against the lawyer. Oregon RPC 1.8(h)(4). And agreements with clients that settle malpractice
claims or that require arbitration of such claims may only be made with the client’s informed consent, confirmed in writing. RPC
1.8(h)(2) & (3). However, the rules of professional conduct do not impose similar limitations or qualifications on provisions that
require the client to arbitrate fee disputes. So for those lawyers who were thinking about adding a fee arbitration provision to their
fee agreements, go for it!

Endnotes

1. Resources include the Oregon State Bar Fee Agreement Compendium (2007), and The Ethical Oregon Lawyer (Oregon
CLE 2006).

ABOUT THE AUTHOR
Helen Hierschbiel is deputy general counsel for the Oregon State Bar. She can be reached at (503) 620-0222, or toll-free in Oregon
at (800) 452-8260, ext. 361, or by e-mail at hhierschbiel@osbar.org.

Ethics opinions are published and updated on the bar’s website here.

© 2008 Helen Hierschbiel

— return to top
— return to Table of Contents

Welcome to the Oregon State Bar Online http://www.osbar.org/publications/bulletin/08dec/barcounsel.html

3 of 3 11/6/2012 4:04 PM



 182Legal Ethics—Best Practices: Supplements



Oregon State Bar Bulletin  OCTOBER 2008

October Issue

Bar Counsel
Trust Accounts and the FDIC
Protecting Client Funds in Uncertain Times
By Sylvia Stevens

I have fielded several inquiries lately about a lawyer s responsibility for client funds held in trust in the event the bank becomes
insolvent. Oregon lawyers are not the only ones concerned; the issue was also the topic of a recent e-mail discussion on a list
serve for lawyers throughout the country who defend disciplinary and malpractice claims against other lawyers.

While it is hoped that the collapse of IndyMac and a handful of small banks are isolated incidents, none of us can predict the
future,  and  few of  us  have any  inside information  into  the health  of  the banks  we choose for  our  lawyer  trust  accounts.
Accordingly,  it  is incumbent on lawyers, as fiduciaries for their client funds, not only to comply with the rules of professional
conduct regarding trust accounts but also to understand how deposit insurance will or will not protect client funds.

The title of RPC 1.15-1 describes the lawyer s obligation in a nutshell: Safekeeping Property. Paragraph (a) of the rule requires
first that lawyers keep client funds in their possession separate from the lawyer s own funds. It also requires that client funds be
held in an account denominated as a "Lawyer Trust Account," signifying that the lawyer holds the funds in trust for the clients.
The lawyer trust account must be an interest-bearing account in a financial institution selected by the lawyer or law firm "in the
exercise of reasonable care."

RPC 1.15-2(h) permits lawyers to have trust accounts only in institutions that are authorized by state or federal banking law to
transact business in the jurisdiction where the account is located (which must be the jurisdiction in which the lawyer s office is
situated). The institution must be insured by the Federal Deposit Insurance Corporation.

The FDIC insures deposit accounts in an institution up to $100,000 per depositor. Funds in a fiduciary account, including a lawyer
trust account, are insured as the funds of the actual owner (the client) to the same extent as if deposited by the actual owner
rather than the fiduciary, provided:

The fiduciary nature of the account is disclosed in the account title and

The identities and interests of the clients can be ascertained from records maintained in the regular course of business by the depositor (the
lawyer or law firm).

If the account is in compliance with RPC 1.15-1(a), the fiduciary nature of the account will be disclosed in the account title, i.e.,
"Perry Mason Lawyer Trust Account." If Perry maintains complete records regarding the funds in the account as required by RPC
1.15-1(a), the identity and interest of each client can be ascertained, and each client s funds will be insured up to the limit.

Because the FDIC treats the deposits in a lawyer trust account as the accounts of the individual clients, the client s insurance is
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applied to the aggregate of the client s funds in the institution. Thus, if a client has $60,000 in a lawyer trust account in the bank
and $60,000 in a personal account in the same bank, the client s insurance is capped at $100,000, leaving $20,000 uninsured.

The scope of a lawyer s responsibility for client funds lost in a bank failure is not entirely clear. As mentioned above, the Oregon
Rules of Professional Responsibility require only that lawyers exercise reasonable care in selecting a financial institution for their
lawyer trust accounts and that the institutions be federally insured. Nothing in the rule can be read as a mandate that the lawyer
allocate funds between multiple institutions to assure that each client s funds are fully protected by deposit insurance.

Rules  like Oregon  RPC 1.15-1 (and  ABA Model  Rule  1.15 on  which  it  is  patterned)  reflect  and  adopt  as  the standard  of
professional  conduct  a  fiduciary s  traditional  duties  regarding  funds  of  another:  segregation,  notification,  delivery  and
accounting. While the rules require lawyers to be prudent in their handling of client funds, they don t require lawyers to be able
to predict the future of the banks they select for client trust accounts.

There are no disciplinary cases suggesting that proper safeguarding of client funds includes assuring the funds are fully insured.
There is at least one case in which a court has held that lawyers are not civilly liable for a client s losses resulting from a bank
failure. In Bazinet v. Kluge, 788 NYS 2d 77, 14 AD3d 324 (2005), an attorney had acted as an escrow agent for his client in a real
estate transaction  and  deposited  over $1 million  of  earnest  money into his firm s trust  account  at  the Connecticut  Bank of
Commerce. Before the transactions could be concluded, the bank was taken into receivership by the FDIC. When the client was
able to recover only about 1/3 of the money from the FDIC, she sued her attorney, alleging it was malpractice for him not to have
deposited the funds in  a manner that would  have been fully covered by the FDIC insurance. The court  dismissed her claim
because there was no allegation that the attorney had violated any statute or regulation and the New York rules governing lawyer
trust account did not require that the funds be placed in accounts fully insured by the FDIC. Moreover, there was no allegation
that the lawyer knew that the bank was in danger of closing. The proximate cause of the client s injury, held the court, was the
bank s "unforeseen demise."

Of course, if bank failures become a more widespread occurrence, civil courts and disciplinary authorities might adopt a stricter
view of what constitutes prudence and "reasonable care." In the meantime, lawyers may wish to remind clients of the $100,000
insurance limit on any individual s funds in a single institution so the client can take appropriate steps to protect amounts that
may exceed the aggregate insurance limit.  This will  necessarily include informing the client of the location of the lawyer trust
account, e.g.: "$100,000 of your funds at [fill in the blank bank] are fully insured by the FDIC; The $15,000 I am holding in trust for
you counts towards that maximum at [name the institution]; if you have additional funds in the same institution approaching or
exceeding the insurable limit, you may wish to make other arrangements so that all of your deposits there will remain insured."
Also, if  a lawyer is holding more than $100,000 in trust for any one client, the lawyer should consider dividing the funds into
accounts at different financial institutions to maximize the client s deposit insurance. Periodic inquiries into the health of one s
bank might also be prudent.

Finally, proper accounting of client funds in trust is crucial to the ability to ascertain the amount of funds belonging to each client
in the event a claim must be made for FDIC insurance At the very least, that means identifying the client on whose behalf each
deposit or withdrawal is made and regularly reconciling the balance belonging to each client. Practitioners desiring help with the
practical aspects of trust accounting are encouraged to contact the PLF s Practice Management Advisors at (503) 639-6191.

Endnotes:

1. The rule also applies to funds of third persons; for purposes of discussion here, "client funds" encompasses all funds of
others held by the lawyer.

2. The rule permits lawyer trust accounts in institutions insured by "an analogous federal government agency," but as a
practical matter most trust accounts are simple deposit accounts insured by the FDIC. The authority for holding client funds
in brokerage or other accounts and the applicable insurance protection are beyond the scope of this article.

3. Oregon s rules on trust accounts differ significantly from the ABA Model Rules, which do not require that the account be
titled  "Lawyer Trust Account,"  that the lawyer exercise reasonable care in  selecting the account,  or that accounts be in
federally  insured  institutions.  Moreover,  in  most  jurisdictions,  the  details  of  how IOLTA and  other  trust  accounts  are
maintained are not in the RPCs at all, but in stand-alone court rules. There is considerable variation among the jurisdictions
in the details of trust accounting.

ABOUT THE AUTHOR
Sylvia Stevens is general counsel for the Oregon State Bar. She can be reached at (503) 620-0222, or toll-free in Oregon at (800)
452-8260, ext. 359, or by e-mail at sstevens@osbar.org.

Ethics opinions are published and updated on the bar s website here.
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Trust Account Lessons
Cautionary Notes
By Sylvia Stevens

The Florida Supreme Court recently issued an opinion that makes two important points about lawyer trust accounts.

The first  point  is that  lawyer trust  accounts enjoy no special  status with  regard  to garnishment law.  Funds in  a lawyer trust
account are, by definition, client funds and are subject to claims of the client’s creditors.  At issue in Arnold, Matheny and Egan,
PA v. First American Holdings, Inc., 2008 LEXIS 755 (May 1, 2008) was whether a law firm had a duty to stop payment on a trust
check that had been written but not presented to its bank prior to the firm’s receipt of a writ of garnishment.

The facts were simple. On June 21, 2002, a law firm received settlement proceeds and deposited the funds into its trust account.
On the same day, the firm issued and hand-delivered to its client a check for the client’s share of the proceeds. On June 25, a
creditor of  the client  (the bank) served  a writ  of  garnishment on  the law firm, which  responded that  it  held  no funds of  the
client/debtor. Upon discovering that the trust check had not been presented to the law firm’s bank for payment until June 28, the
creditor bank filed an action seeking to hold the law firm responsible for the funds represented by the trust check issued to the
client.

After thoroughly examining the statutory garnishment scheme and applicable provisions of the Uniform Commercial  Code, the
court concluded that funds remain in the possession and control of the issuer of a check until the check has been presented to
the issuer’s bank for payment, and therefore, a garnishee has a statutory duty to stop payment on a check that has not yet been
presented for payment. The court found no basis in law for — and thus rejected the law firm’s arguments that — lawyer trust
accounts should not be subject to the stop payment obligation and that lawyer trust account checks are analogous to certified or
cashiers’ checks. The court also considered Florida’s equivalent to RPC 1.15, which requires lawyers to protect funds subject to
non-frivolous third party claims from wrongful interference by the client: "[t]he special relationship between an attorney and his or
her client is an insufficient basis upon which to circumvent the requirements of the garnishment statute." The court held that the
law firm,  as  any  garnishee,  had  a duty  to inquire of  its  bank within  a reasonable time after  being  served  with  the writ  of
garnishment to determine whether the check had been presented for payment and, if not, issue a stop payment order.

The Florida decision is a valuable reminder that money in a trust account remains within the lawyer’s "possession and control" for
garnishment purposes notwithstanding the issuance of a check that has not yet been presented for payment. While we have no
Oregon authority precisely on this point, the Florida opinion sounds a cautionary note.

The Florida case is also an important reminder on another, related, point: a check is not "payment" until it has been presented
and honored. A check is merely a promise to pay upon presentment at the bank on which it was drawn. Why is this important,
outside the garnishment context? As discussed in a prior article, a lawyer who deposits a check into trust on behalf of Client A and
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disburses to Client A (or to others at Client A’s instructions) before the funds are "collected," (i.e., before the drawee bank has
paid  the check  and  the funds  have been  actually  received  by  the lawyer’s  bank)  risks  misusing  another  client’s  funds  or
overdrawing the account.

The importance of the distinction between a check and collected funds was demonstrated recently when two local lawyers were
targeted in separate Internet check fraud scams in the same week. In one case, the lawyer’s familiarity with the law of negotiable
instruments, coupled with some natural skepticism and prudent trust account practice, prevented him from being a victim of the
scam. The other lawyer wasn’t so lucky.

What our lawyers experienced was a new variant on what is known as the "Nigerian letter scam," in which the victim is contacted
by e-mail and asked to advance funds in exchange for the opportunity to share in a large fortune that will be secured with the
advanced funds. In the fake check scam, the victim is asked to assist with a funds transfer by depositing a check into her own
bank account, retaining some for herself as compensation for her help, then transferring the remainder to another account by wire
or otherwise. Unfortunately, the original check turns out to be fake and the victim is responsible for reimbursing her bank for the
uncollected funds that were distributed.

In one of the cases mentioned above, the lawyer received an e-mail that purported to be from an employee (Sally) of a Chinese
toy  manufacturer,  requesting  legal  representation  to collect  a  commercial  debt  owed  by  a  local  toy  distributor.  The lawyer
determined from the Internet that there was a Chinese company of that name and that it had an employee named Sally. He also
confirmed that the named debtor was an actual local business. E-mails were exchanged to confirm the engagement, including the
execution of a fee agreement. Shortly after, Sally told the lawyer to hold off taking any action, as the debtor had agreed to make
payment and would be forwarding a large cashiers’ check to the lawyer. Sally instructed the lawyer that he should deposit the
check upon receipt,  pay himself  the agreed fee, then immediately wire the balance to a bank account  in  Korea.  The lawyer
deposited the check into his trust account, but in accordance with his firm’s standard procedures, he waited to disburse any funds
until  his bank confirmed the check had cleared. He also asked his bank to investigate the legitimacy of the check. Initially, all
reports indicated that the check was genuine. Within a few days, however, the lawyer was informed by his bank that the check
was a forgery, albeit a very good one. Because the lawyer hadn’t disbursed any of the funds from the phony check, no funds of
the lawyer or his clients were put at risk.

The other lawyer was taken in by a very similar scam. In that case, however, the lawyer instructed his bank to wire the net funds
(after deducting  his fee) right  away,  without  waiting  to ensure he had collected  funds.  It  is  not  clear whether he believed  a
cashiers’ check was the equivalent of cash or whether he was under the impression that the bank would not wire from uncollected
funds. It also appears he had no standard protocol for waiting a set period of time before disbursing funds from trust. (For more
on this point, see "Waiting for ‘Go Dough’," OSB Bulletin, June 2006 here). When his bank discovered that the cashiers’ check
was fake, the lawyer’s trust account was debited and the lawyer had to cover the shortfall. The lawyer was unable to recall the
wired funds, which had already been deposited in the designated sender’s account; it also appears that none of the intermediary
banks have any liability for accepting the fake check.

When I related these check fraud tales to colleagues, the most frequent response was that lawyers should know better. But the
reality is that we don’t. It doesn’t help that scammers rely on the fundamental honesty and good faith of their victims; lawyers may
be particularly vulnerable because we are trained to help. One hopes that lawyers aren’t a new target group for scam artists, but
in the event we are, the National Consumers’ League  offers some helpful tips for avoiding fake check scams:

There are many variations of the fake check scam.
Fake check scammers hunt for victims.
They often claim to be in another country.
They tell you to wire money to them after you’ve deposited the check.
The checks are fake but they look real.
You don’t have to wait long to use the money, but that doesn’t mean the check is good.
You are responsible for the checks you deposit.
There is no legitimate reason for someone who is
giving you money to ask you to wire money back.
Don’t deposit it — report it!

Knowledge is power, so being aware of the existence, nature and incidence of fake check scams should make us all more alert. It
is also important that lawyers, who hold funds of clients and others as fiduciary trustees, understand the laws and regulations that
pertain  to those responsibilities.  Your banker is a good source of  information and guidance on  the intricacies of  checks and
banking  processes;  if  you  don’t  have a personal  relationship  with  a banker,  establish  one.  Finally,  lawyers should  have an
unconditional rule that no disbursements are made from trust until the deposited check has cleared the banking process and the
funds are collected.

Endnotes:

1. The garnished lawyer may have possessory lien or setoff rights that take priority over other creditor claims. See e.g., ORS
18.615 and 87.430. Nothing in this article is intended to suggest otherwise.
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2. This case is obviously based on Florida statutory law; however, the opinion cites Pacific First Federal Savings & Loan
Ass’n. v. Flathead Properties, Inc., 47 OrApp 407, 614 P2d 1210 (1980) for the same proposition. In the Oregon case, the
court didn’t decide the specific issue, but noted that where a check was issued but not paid before a notice of garnishment
was served, the garnishee held money belonging to the debtor.

3. For more information, go to http://www.nclnet.org/fraud.

ABOUT THE AUTHOR
Sylvia Stevens is general counsel for the Oregon State Bar. She can be reached at (503) 620-0222, or toll-free in Oregon at (800)
452-8260,  ext.  359,  or  by e-mail  at  sstevens@osbar.org.  Ethics  opinions are published and updated on the bar’s  website at
http://www.osbar.org/ethics/toc.html
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How You Can Eliminate Constant Telephone Interruptions 
By Nancy Byerly Jones 

Do telephone calls interrupt your other work? 
Are you able to return all of your calls promptly? 
Do you spend more time on the phone than you want to? 
Have you ever wanted to rip your telephone from the wall and send it hurtling out of your life? 

One of the most common complaints I hear from lawyers and their staff is that the telephone holds them hostage on a daily 
basis.  Its constant ringing and the accompanying interruptions seem to rate as one of the “Top Ten Stress Inducers.” 

I recommend that firms have a formal “Telephone Policy,” which they explain to clients and ask them to honor.  A good 
phone policy will enable you to get your work done without constant interruptions.  Meanwhile, clients will stop 
complaining about your tardiness in returning their calls. 

An important part of the policy is to set a specific time for receiving and returning client telephone calls.  For example, tell
clients that they may call you any day between 3 p.m. and 5  p.m., and you’ll either take the call or return the call during 
that time. The rest of the day, you’re free to do your legal work without fear of calls from a panicked client. 

Of course, you need to present this to clients in such a way that they won’t be offended or feel that you’re trying to avoid 
them.  Emphasize that the policy is designed to do just the opposite:  give them and their case your undivided attention. 

Explain that attorneys must be superb time-managers and must structure their days very carefully so that each case gets the 
attention it deserves.  Tell them that they don’t want you working on 10 other matters when you’re supposed to be 
working on their case.  That’s the reason you set aside a specific time for phone calls, so that the rest of your day is 
devoted to giving their case the focus it deserves. 

I’ve found that 40 to 65 percent of clients comply with this request, which goes a long way toward easing your time 
management burdens. 

There are other steps you can take, and they should be part of a formal “Telephone Policy” that you discuss with clients 
during an initial interview.  (For a sample policy you may wish to use, see the accompanying article.)   

Other suggestions:  Tell clients that if you’re in trial or involved in a deposition, you may not be able to get back to them 
within the time frame.  However, someone from your firm will return the call within 24 hours. 

If there is an emergency, they may call outside the time frame and someone will take the call or return it as soon as 
possible.

Ask clients to prepare for telephone conferences by writing down their questions before they call you.  They should also 
have a paper and a pen with them so they can take notes of your conversation, including any instructions you have for 
them. 

And they should always ask you to clarify anything they don’t understand; this prevents the problem of follow-up phone 
calls.

Make sure clients understand that you’ve created this policy in order to make them feel comfortable about how you handle 
their case.  Help them understand that setting time aside for phone calls means you can give your undivided attention to 
legal work the rest of the day.   

After discussing the policy, give clients a written copy to take home.  Ask them to make every attempt to comply, so that 
both you and they benefit. 

Nancy Byerly Jones is the principal in Nancy Byerly Jones & Associates, a national consulting firm for law firms.  She is an 
expert in practice management, personnel matters and legal ethics.  She can be reached at 919-968-6068 or by e-mail at 
jonesnb@aol.com or nbjones@mindspring.com.
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An important part of the policy is to set a specific time for receiving and returning client telephone calls.  For example, tell
clients that they may call you any day between 3 p.m. and 5  p.m., and you’ll either take the call or return the call during 
that time. The rest of the day, you’re free to do your legal work without fear of calls from a panicked client. 

Of course, you need to present this to clients in such a way that they won’t be offended or feel that you’re trying to avoid 
them.  Emphasize that the policy is designed to do just the opposite:  give them and their case your undivided attention. 

Explain that attorneys must be superb time-managers and must structure their days very carefully so that each case gets the 
attention it deserves.  Tell them that they don’t want you working on 10 other matters when you’re supposed to be 
working on their case.  That’s the reason you set aside a specific time for phone calls, so that the rest of your day is 
devoted to giving their case the focus it deserves. 

I’ve found that 40 to 65 percent of clients comply with this request, which goes a long way toward easing your time 
management burdens. 

There are other steps you can take, and they should be part of a formal “Telephone Policy” that you discuss with clients 
during an initial interview.  (For a sample policy you may wish to use, see the accompanying article.)   

Other suggestions:  Tell clients that if you’re in trial or involved in a deposition, you may not be able to get back to them 
within the time frame.  However, someone from your firm will return the call within 24 hours. 

If there is an emergency, they may call outside the time frame and someone will take the call or return it as soon as 
possible.

Ask clients to prepare for telephone conferences by writing down their questions before they call you.  They should also 
have a paper and a pen with them so they can take notes of your conversation, including any instructions you have for 
them. 

And they should always ask you to clarify anything they don’t understand; this prevents the problem of follow-up phone 
calls.

Make sure clients understand that you’ve created this policy in order to make them feel comfortable about how you handle 
their case.  Help them understand that setting time aside for phone calls means you can give your undivided attention to 
legal work the rest of the day.   

After discussing the policy, give clients a written copy to take home.  Ask them to make every attempt to comply, so that 
both you and they benefit. 

Nancy Byerly Jones is the principal in Nancy Byerly Jones & Associates, a national consulting firm for law firms.  She is an 
expert in practice management, personnel matters and legal ethics.  She can be reached at 919-968-6068 or by e-mail at 
jonesnb@aol.com or nbjones@mindspring.com.
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SAMPLE TELEPHONE POLICY FOR CLIENTS 

As we discussed during our initial conference, excellent 
communications between us are essential and much of our 
contact will be by telephone.  We have developed the 
telephone policy below primarily because we know your 
time is extremely valuable.  Additionally, the policy 
enables our firm to continue providing the high quality of 
legal services for which it is well known by providing an 
efficient time-saving procedure for the making and 
returning of phone calls. 

It is very important to the firm that we maintain prompt and 
productive communications with you.  We also strive to 
minimize the frustration of “telephone tag” or lost time on 
your part in waiting for a return call from our office.  We 
ask, therefore, that you agree to assist us in the successful 
implementation of this policy. 

IF FOR ANY REASON YOU CANNOT ABIDE BY THIS 
POLICY, PLEASE NOTIFY ME IMMEDIATELY SO THAT 
WE CAN WORK OUT A MUTUALLY AGREEABLE 
ALTERNATIVE PLAN. 

1. TELEPHONE CONFERENCING HOURS.  Except 
in an emergency, please call me during the following 
office hours (for example, 3 p.m. to 5 p.m. or 
Mondays and Wednesdays between 8 a.m. and 11 
a.m.).  I will usually return your calls during these 
same hours.  Please remember that at times I will not 
be available during these hours because of a trial or 
other client-related matter.  Please do not be upset if I 
am not available to immediately take your call.  Rest 
assured that someone from our firm will return your 
call within 24 hours.  Should this not occur, however, 
we would appreciate your calling us back and letting 
the message-taker know that your original call has not 
yet been returned. 

2. PREPARING FOR CONFERENCES. Before 
calling, please prepare a written list of those matters 
you wish for us to discuss.  If I am not available when 
you call, please share your list with my assistant so 
that I will be prepared for our discussion when I return 
your call, thereby saving us both valuable time.  
Please remember, however, that only attorneys can 
give legal advice and employees of our firm who are 
not attorneys do not give legal advice and should not 
be asked to do so.   

3. NOTE TAKING. Please have pen and paper 
available before calling to make any appropriate notes 
during our telephone conferences.  You will then have 
a convenient record of our conversation and of 
important dates, advice or instructions I may have 
given you. 

4. VOICE-MAIL ALTERNATIVE. Our firm has voice-
mail available if you choose to use it.  Otherwise, you 
will be speaking directly with me or one of our firm 
employees. 

5. EMERGENCIES.  If your call is urgent, please 
explain what the emergency involves to the  
person answering your call.  I or someone from our 
firm will return your call as soon as possible. 

6. YOUR TELEPHONE NUMBERS. If asked, please 
give your telephone number(s) when leaving a 
message.  We, of course, have such information in 
your case records, but having it on your telephone 
message assists us in maximizing the use of our time 
for you and for our other clients.  It would also be 
appreciated if you would let us know if I may call you 
(and at what numbers) during evening hours or on the 
weekends when unavoidable circumstances do not 
allow me to return your call during our telephone 
conference hours described above or when I may need 
to contact you on an expedited basis. 

7. VOICING YOUR CONCERNS. We are very proud 
of our excellent and professional legal staff and feel 
sure that you will enjoy working with them.  If, 
however, you have a concern regarding our 
attorney/client relationship or are less than completely 
satisfied with our firm for any reason, please notify me 
directly and immediately.  It creates a most 
uncomfortable situation for the assistant who is put “in 
the middle.”  If for some reason you are not 
comfortable informing me of any such matters 
directly, please refer to our engagement agreement 
regarding the various ways of handling such concerns. 

8. ENSURING CLEAR COMMUNICATIONS. 
During our conversations, please ask for any 
clarifications you may need so that we do not end a 
conference with your questions unanswered. 

9. IMPROVING OUR TELEPHONE 
CONFERENCING.  Please let me know if you have 
any suggestions on how we can improve upon our 
telephone policy or if you have any concerns or 
complaints regarding our handling of your calls.  
(Positive feedback is always welcome also!) 

10. THANK YOU! Your cooperation and assistance play 
a critical role in the success of the attorney/client 
relationship and in reaping the time-saving and 
efficiency benefits offered by our firm’s telephone 
policy.  We value your having trusted us to represent 
you and intend to provide you with the excellent 
quality of services which you expect and deserve.  
Thank you again for having given us the opportunity 
to do so. 

Copyright 1997, Nancy Byerly Jones, Esq.  P.O. Box 3097, Chapel Hill, NC 
27515-3097; telephone and fax:  919-968-6068, e-mail:   
nbjones@mindspring.com or jonesnb@aol.com.

Reprinted with permission from Lawyers Weekly USA, December 15, 
1997, the National Newspaper for Practicing Lawyers, $125.00 per 
year.  For subscription information, call 1-800-451-9998, or write 
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Bar Counsel
When is Withdrawal Warranted?
Representing Clients Who File Claims Against You
By Helen Hierschbiel

No matter how hard we may try to please our clients, sometimes complaints are inevitable. Statistics from the Oregon State Bar
Client Assistance Office show this to be particularly true in the areas of domestic relations and criminal defense. But even in other
practice areas, clients can become so dissatisfied with their representation (or their case) that they complain to the bar, insisting
that their lawyers surely must be incompetent or otherwise unethical, usually because their lawyers are pursuing a strategy that
they either don’t agree with or simply don’t understand. Oddly, these same clients do not always fire their lawyers. Seemingly
odder still, lawyers in this situation sometimes can’t — or don’t want to — withdraw.

Whether and under what conditions a lawyer may continue to represent a client after the client has filed a bar complaint is the
topic of OSB Formal Ethics Op No 2009-182, which was approved by the Board of Governors in October 2009. In sum, the opinion
advises that a client’s filing a bar complaint may create a personal conflict for the lawyer in certain circumstances, but it does not
create a per se conflict. A conflict exists only if there is a substantial risk that the lawyer’s representation of and responsibilities to
the client  would  be materially limited  by the lawyer’s own  personal  interests regarding  the bar complaint.  See Oregon  RPC
1.7(a)(2).

The Scenario
A lawyer’s client files a bar complaint against the lawyer one week before trial. Client does not, however, fire the lawyer. Client’s
complaint alleges that the lawyer failed to interview key witnesses and failed to adequately communicate with client about trial
strategy. For his part, the lawyer says he is willing to interview client’s “key” witnesses even though the lawyer does not believe
that  they will  be able to provide admissible testimony.  Further,  the lawyer maintains that  he has made reasonable efforts to
respond to client’s phone calls and to otherwise keep the client informed.

The question presented to the Legal Ethics Committee was whether the lawyer must withdraw because of client’s complaint. The
answer is, of course, it depends.

The Analysis
Withdrawal is required under RPC 1.16(a) if,  among other reasons, continued representation would result in a violation of the
Rules of Professional Conduct. Thus, if a conflict exists according to the rules, and the lawyer is unable to secure the client’s’s
consent to continued representation, then the lawyer would be required to withdraw.

Oregon RPC 1.7(a)(2) provides that a conflict exists if there is a significant risk that the lawyer’s representation of the client will be
materially limited by a personal interest of the lawyer. Under the scenario presented, the committee identified potentially limiting
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interests to include the lawyer’s desire to avoid discipline by the bar or the lawyer’s personal resentment of the client for filing the
bar complaint. Whatever the personal interest involved, if it creates a substantial risk that the lawyer’s representation of the client
will be materially limited, then the lawyer may only continue the representation with the client’s informed consent, confirmed in
writing. Moreover, the committee opined, consent will resolve the conflict only if the lawyer reasonably believes that he can provide
competent and diligent representation notwithstanding the conflict. See RPC 1.7(b)(1).

While the committee acknowledged that the filing of a disciplinary complaint could raise concerns on a case-by-case basis, it
declined to conclude that a bar complaint would create a per se conflict. In coming to this conclusion, the committee analogized a
pending  bar complaint  to potential  legal  malpractice claim,  a situation  which  the Oregon  Supreme Court  addressed  in  In re
Knappenberger, 337 Or 15 (2004) and In re Obert, 336 Or 640 (2004).

In Knappenberger, the court evaluated whether a lawyer had violated the former self-interest conflict rule, DR 5-101(A)(1),  when
he continued to represent a client, without obtaining the client’s informed consent, after he made an error on appeal that could
give rise to a malpractice claim against him. The court rejected a per se approach and instead held that a self-interest conflict
exists only if  “the lawyer’s error, and the pending or potential  liability arising from that error, will  or reasonably may affect the
lawyer’s professional judgment. That conclusion will  depend on the facts and circumstances of each case.” 337 Or at 26. The
committee summarized the Court’s opinion as follows:

…the stronger the potential claim, with its correspondingly greater risk of harm to the lawyer’s own interests, the more significant risk
there is that the claim will impair the lawyer’s ability to represent his or her client. Of course, a potential claim could motivate a lawyer
to seek to correct an error before its harmful effects are realized, thereby further aligning lawyer’s and client’s interests. …But
evidence that an attorney has recommended a course of action that would serve to conceal that error is likely to result in a finding of
a conflict…

Citations omitted. The committee also cited In re Obert for the proposition that “there must be some reasonable likelihood that a
lawyer’s judgment will be affected before a conflict will be found.” 336 Or at 648.

Utilizing the analysis of these two cases, the committee turned to the scenario at issue. It noted that the filing of a bar complaint
carries the potential for public embarrassment, damage to a lawyer’s professional reputation and financial loss. However, the risks
associated with client’s concerns that the lawyer’s failure to interview certain witnesses are minimal. Because the lawyer is in a far
better position than the client to determine the admissibility of the witnesses’ testimony, the lawyer’s exposure to discipline is not
great. In addition, because the lawyer is willing and able to interview the witnesses, there appears to be no motive for the lawyer to
act contrary to the client’s best interest. Thus, in the absence of some clear indication that the lawyer was acting to protect his
own, and not the client’s interests, the committee concluded there was little risk of a self-interest conflict based on the client’s
complaint about the lawyer’s failure to interview witnesses.

The committee found  the  client  communication  issue more problematic.  Oregon  RPC 1.4  requires  lawyers  to  keep  clients
“reasonably informed” about the status of a matter and to explain matters “to the extent reasonably necessary” so the client can
make informed decisions about his case. Because the question of whether communication is adequate under RPC 1.4 is arguably
more subjective, the lawyer is not in as good a position to predict the outcome of the bar complaint. Moreover, reasonable minds
could differ as to whether the lawyer had met his obligations under RPC 1.4, making it more difficult to assess the lawyer’s liability
exposure and the impact it might have on his representation of the client. Even so, the committee concluded that it would be
unlikely that the complaint about lack of communication would create a self-interest conflict, given the Oregon Supreme Court’s
apparent  reluctance  to  assume  that  a  lawyer’s  professional  judgment  will  or  reasonably  may  be  affected  under  such
circumstances.

In the end, the committee cautioned that a prudent lawyer would avoid any questions about self-interest conflicts by obtaining the
client’s informed consent, confirmed in writing, before continuing to represent a client who had filed a bar complaint against him or
her.

Endnote

1. Former DR 5-101(A)(1) provided in part:

(A) Except with the consent of the lawyer’s client after full disclosure,

(1) a lawyer shall not accept or continue employment if the exercise of the lawyer’s professional judgment on behalf of the
lawyer’s client will be or reasonably may be affected by the lawyer’s own financial, business, property, or personal interests.

ABOUT THE AUTHOR
Helen Hierschbiel  is deputy general  counsel  for the Oregon State Bar. She can be reached at (503) 620-0222, or toll-free in
Oregon at (800) 452-8260, ext. 361, or by e-mail at hhierschbiel@osbar.org
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Bar Counsel
Let s Talk:
The Value of Good Client Communication
By Sylvia Stevens

"Silence is a text easy to misread."
—A. A. Attanasio, The Eagle and the Sword

I have often said that a lawyer’s professional responsibilities can be distilled to three very simple precepts: don’t lie, don’t steal
and don’t be disloyal to your clients (avoid conflicts). My list has grown to include a fourth: Communicate with your clients!

The former Oregon Code of Professional Conduct, like the ABA Model Code on which it was based, had no affirmative duty of
communication, but the obligation has been recognized throughout the history of the legal system and the profession. It derives in
part from the common law duty imposed on all agents, including lawyers, and from the lawyer’s fiduciary duty of good faith.  The
ABA Model  Rules of Professional  Conduct promulgated in 1983 cured the perceived defect in the model  code by including a
specific  rule requiring  communication  with  clients.  We incorporated  that  affirmative duty into the Oregon  RPCs that  became
effective in January 2005. Oregon RPC 1.4 provides that:

(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with reasonable requests for
information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the
representation.

Even before the adoption of RPC 1.4, the Oregon Supreme Court disciplined lawyers who didn’t communicate adequately with
their clients, generally concluding that the failure to communicate was neglect in violation former DR 6-101(B). In re Coyner, 342
Or 104 (2006) ("The lawyer must communicate bad news as well as good to the client and failure to do so in a timely manner is
neglect of a legal matter"); In re Dugger, 299 Or 21, 29 (1985) ("From the client’s viewpoint, nonperformance by neglect, needless
and unexplained delay, and especially failure to communicate or to respond to inquiries, no doubt can be as frustrating as outright
prevarication or some other disciplinary violations can be, even when the neglect does not result in the ultimate loss of the client’s
objective.").

Underlying RPC 1.4 is the principle that reasonable communication between lawyer and client is necessary in order for the client
to participate in the representation. The case is, after all, the client’s. Nothing in RPC 1.4 suggests that a lawyer needs to provide
daily updates or respond to daily requests for information. However, a lawyer must provide the client with enough information to
participate intelligently in  decisions concerning  the objectives of  the representation  and  the means by which  they are to be
pursued. What is communicated and at what intervals will depend on such things as the nature of the matter, the frequency of
developments and the client’s desire to be involved in different aspects of the case. A client who has confidence that her lawyer
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understands and is committed to working toward her objectives and who knows she will  be consulted on important issues will
generally be comfortable leaving the details of the representation to the lawyer.

RPCs aside, the value of good client communication cannot be overemphasized. The ability to communicate with clients is the
legal profession’s equivalent of "bedside manner." The workings of the legal system are routine and familiar to lawyers, but are
largely a mystery to clients, and made more so by the special language of the law. Keeping in mind that the client is the principal
and the lawyer is the agent, ensuring that clients understand the nature of their matters, what you can and cannot accomplish
and how the matter will progress keeps the relationship in the right balance by assisting the client in making informed decisions.
Giving clients an idea of what to expect will put them at ease and foster the development of trust. Numerous studies have shown
that clients judge the quality of their lawyer less by the outcome of the matter than by the extent to which they believe the lawyer
cared about their matter.

Of course, the information conveyed to clients must be relevant and helpful. Clients frequently complain about being billed for
listening to their lawyer’s "war stories." If you can’t tie a particular story to some issue in the client’s case, either stay on topic or
don’t charge the client for that time. At an initial interview, clients may want to know something about your background and track
record, but as the case goes forward most clients have little tolerance for what they perceive is bloviating self-promotion.

Clients also complain frequently that the lawyer didn’t deliver what was promised and, not surprisingly, the client doesn’t want to
pay. Assuring the client that success is guaranteed, or even suggesting that the odds of success are anything other than 50-50 is
dangerous. Prudent lawyers live by the motto of "underpromise and overdeliver." It is not necessary to guarantee a result to land a
client; as indicated, most clients are more interested in knowing that their lawyer will work hard on the matter than whether the
lawyer can produce a particular result. If your new client is unfamiliar with the legal system, a good place to start the conversation
is with an explanation of the uncertainty of the outcome and the limits of your ability to control the matter, whether it is litigation or
a transaction.

Failure of communication is a significant contributing factor in most fee disputes and complaints relating to fees. The two things
we hear most are "my lawyer didn’t do anything on my case" and "I had no idea the fees were so high." Both of those complaints
can be avoided by communication with the client, including sending regular billing statements. An itemized statement is a simple
way to provide the client with regular information about the progress of the case and the accruing costs, but it shows the client the
tasks you perform that the client never sees directly, such as research, document drafting and conferences with others.

Of course, communication is a two-way process. The ability to listen and really hear is as important to effective communication as
the ability to speak clearly and directly. Often what a client says he wants is really not the ultimate goal, so careful listening can
help you identify the client’s real objectives. Understanding what the client wants and how the client wants to get there will also
help you strategize and structure your work to be cost-effective and efficient. Good listening is crucial to a successful lawyer-client
relationship.

Practicing  law is tough  enough  without  having  unpleasant  relationships and  disputes with  your own  clients.  Communicating
effectively with clients will not only fulfill your ethical and fiduciary duties; it will engender positive relationships with clients, and
satisfied clients rarely complain about their lawyers. Happy clients make for happy lawyers. Communication can get you there.

End Notes
1.  The  Ethical  Considerations  that  accompanied  the  Model  Code  contained  an  explicit  duty  to  inform  clients  of  relevant
considerations before the client  makes decisions and  to inform clients of  material  developments  in  their  matter.  They were,
however, only adopted and obligatory in a handful of jurisdictions.

2. In 2002, the ABA amended MR 1.4(a) to specify that the duty of communication also requires a lawyer to promptly inform the
client of any decision or circumstance with respect to which the client’s informed consent is required; reasonably consult with the
client about the means by which the client’s objectives are to be accomplished; and consult with the client about any relevant
limitation  on  the lawyer’s  conduct  when  the lawyer  knows that  the client  expects  assistance not  permitted  by the Rules of
Professional Conduct or other law. The Oregon Supreme Court preferred the older versions of the ABA Model Rule.

ABOUT THE AUTHOR
Sylvia Stevens is general counsel for the Oregon State Bar. She can be reached at (503) 620-0222, or toll-free in Oregon at (800)
452-8260, ext. 359, or by e-mail at sstevens@osbar.org
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Legal Practice Tips
Difficult Conversations:
Telling Clients About Mistakes
By Mark J. Fucile
It’s every lawyer’s nightmare: a serious mistake occurs in handling a case or other work for a client. You’re not sure whether it can
be repaired or not. The client isn’t yet aware of the mistake or its potential impact. What and when do you need to tell your client?
Can you proceed at all, and, if so, do you need a written conflict waiver? Finally, who can or should you turn to for advice in
evaluating the situation? In this column, we’ll look at all three aspects of these difficult conversations.

Talking with the Client
A central tenet of our duties as lawyers is communicating with our clients. This duty is reflected in the ethics rules in RPC 1.4:

(a) A lawyer shall  keep a client reasonably informed about the status of a matter and promptly comply with reasonable
requests for information.

(b) A lawyer shall  explain  a matter to the extent  reasonably necessary to permit  the client  to make informed decisions
regarding the representation.

The Oregon Supreme Court also cast the duty of communication in fiduciary terms when telling the client about mistakes or other
"bad things" that have happened with a representation. In In re Obert, 336 Or 640, 89 P3d 1173 (2004), the lawyer represented a
criminal defendant in an appeal. The pertinent appellate statute equated the filing date of the notice of appeal with the date of
mailing as long as the notice was sent by registered or certified mail. The lawyer mailed the notice on time, but used regular mail
and the notice arrived at the court of appeals beyond the appeal period. The court of appeals dismissed the appeal on its own
motion. The lawyer researched the issue as soon as the appeal was dismissed, but concluded there was no avenue of relief. At
that point, the lawyer was so chagrined with his mistake that he could not bring himself to tell his client about the dismissal for
nearly five months. The state supreme court sympathized with the lawyer’s feelings but still  found the failure to keep the client
informed constituted a misrepresentation by omission and held that the lawyer had breached his fiduciary duty to his client:

A lawyer-client relationship is a fiduciary relationship…. It follows, we think, that a lawyer effectively jettisons his or her fiduciary
responsibility to safeguard a client’s confidence and trust when the lawyer knowingly withholds from a client the all-critical fact
that the court has spoken and the client’s case is over. 336 Or at 649 (citations omitted).

The court’s casting this duty in fiduciary terms is significant because it raises the specter of additional civil liability for breach of
fiduciary duty beyond both any initial malpractice and regulatory discipline. The supreme court in Obert did not draw a bright line
on when a client must be informed of a mistake or other "bad things" in the client’s case. It also suggested that a lawyer should
be accorded some time to evaluate the situation and any potential options to rectify the problem. Although it left the timeline to the
facts of an individual case, the court also clearly implied that any delay had to be reasonable under the circumstances.

Obert is an extreme example. Nonetheless, it effectively makes the point that bad news seldom improves with age. Under both
RPC 1.4 and  the fiduciary principles articulated  in  Obert,  lawyers have a duty to keep  clients informed  about  their  work —
including bad news. And, if the bad news includes a possible error by the lawyer, that also needs to be communicated to the
client. That is especially important when time remains to potentially correct the error so that the client can make an informed
decision about whether to continue with the lawyer or not.

Conflicts and Conflict Waivers
Does any error, however small, mean that you need a conflict waiver to continue? And, can you even stay on the case in the face
of an error?

The Oregon Supreme Court  in  In re Knappenberger,  337 Or 15, 90 P3d 614 (2004),  answered "no" to the first  question and
outlined the considerations that go into the case-specific answer to the second.

The lawyer in  Knappenberger  was handling  an  appeal  in  a marital  dissolution  case.  The opposition  filed  an  answering  brief
suggesting a procedural defect in service that, if successful, would lead to the dismissal of the appeal. Unlike Obert, the lawyer in
Knappenberger promptly provided a copy of the brief to his client (albeit without specifically calling out the service issue) and
continued to work on the appeal. The appeal was eventually dismissed and the question became whether the lawyer should have
obtained a conflict waiver immediately upon the service issue arising.
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On the first question, the court found that not all errors equate with potential malpractice claims and therefore trigger a conflict:

Many errors by a lawyer may involve a low risk of harm to the client or low risk of ultimate liability for the lawyer, thereby
vitiating the danger that the lawyer’s own interests will endanger his or her exercise of professional judgment on behalf of
the client. Even if the risk of some harm to the client is high, the actual effect of that harm may be minimal, or, if any error
does occur, it  may be remedied with little or no harm to the client. In those circumstances, it  is possible for a lawyer to
continue to exercise his or her professional judgment on behalf of the client without placing the quality of the representation
at risk. 337 Or at 28.

On the second question, the state supreme court again did not offer a bright line rule on when a lawyer must withdraw in light of
an error or when the lawyer needs to obtain a conflict waiver to stay. Rather, as the passage just quoted suggests, it cast the
analysis in  case-specific terms and focused on whether the lawyer’s judgment on behalf  of  the client will  be affected by the
potential  malpractice liability.  In  other  words,  is  there a risk  that  the lawyer  will  skew the balance of  the case to minimize
malpractice exposure rather than continuing to look solely to the client’s best interest? Although Knappenberger  was decided
under former DR 5-101(A)(1), new RPC 1.7(a)(2) frames the question in essentially the same way: Is there "a significant risk that
the representation of one or more clients will be materially limited … by a personal interest of the lawyer[?]" If the error and its
potential consequences rises to that level, then under RPC 1.7(a)(2) and Knappenberger the lawyer would at minimum have a
duty to seek a conflict waiver before proceeding. Under RPC 1.7(b)(1), however, a lawyer can only proceed with a waiver if "the
lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client[.]"
Read in tandem, RPC 1.7 and Knappenberger suggest that if the error and the potential consequences are severe enough that
they might reasonably affect the representation, the lawyer should obtain a waiver, and if the lawyer reasonably believes that the
representation would be materially compromised regardless, the lawyer should withdraw in favor of new counsel.

Five related points bear stressing in what can often be a "gray area."

First, a "bad result" does not equate with either lawyer error or legal malpractice. After all, litigation in many circumstances is a
"zero sum game" and someone is going to lose. Simply because a client lost (however defined under the circumstances) does not
mean that the representation was in any way inadequate.

Second, in many situations, the lawyer who may have committed an arguable error is exactly the person who knows the case well
enough to remain on board to correct the error. For example, a lawyer who has handled lengthy and complex litigation may be
ideally suited to continue with the litigation and whose interest in correcting the error will  be aligned precisely with the client’s
interest in having the "bad thing" rectified.

Third, if in doubt, no one has ever been disciplined for a conflict waiver that later proved to be unnecessary. If you’re in doubt and
plan to continue, a waiver will document your disclosure to the client and the client’s explicit permission for you to continue.

Fourth, if you conclude that a waiver is necessary, get it in writing. The Oregon Supreme Court in In re Lawrence, 332 Or 502, 31
P3d 1078 (2001), and the Oregon State Bar in  Formal  Ethics Opinion 2005-61, held that the waiver must be in writing to be
effective.

Fifth, if you decide that you need to withdraw, RPC 1.16(d) requires that you do so in a way that protects the client’s interests "to
the extent  reasonably  practicable,"  including  "giving  reasonable notice to  the client,  allowing  time for  employment  of  other
counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense
that has not been earned or incurred." RPC 1.16(c), in turn, requires permission of the court if you are in a litigation context.

Getting Advice
As Obert  illustrates, the lawyer who may have made a mistake is often the wrong person to evaluate the potential  error,  the
possible consequences and avenues to rectify the error, whether the lawyer can continue and, if so, what should go into a conflict
waiver.

If your firm has a designated internal ethics or risk management lawyer or committee, that is a very good place to start. In doing
so,  your conversations may be subject  to later discovery if  the client  affected  is still  a current  client  of  your firm.  That  risk,
however, is outweighed by the need to get good counsel in this kind of situation.

RPC 1.6(b)(3)  allows  a lawyer  to  reveal  otherwise confidential  information  to get  advice about  complying  with  the lawyer’s
professional obligations. Therefore, consultation with outside counsel is also available.

Section VII of the Oregon Professional Liability Fund Plan generally requires prompt notification of potential claims. Many excess
plans require the same. Notifying the PLF is not simply a matter of ensuring coverage. The PLF can offer assistance in evaluating
potential claims, possible specialized "repair" counsel to handle efforts to correct errors and conflict waiver forms (the latter are
available on the PLF’s website, www.osbplf.org).

Summing Up
Dealing with potential  mistakes is never an easy task, whether the conversation is with  your client, with  counsel  or with  your
carrier. As difficult as those conversations may be, however, they are conversations that need to take place.
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ENDNOTES
1 Many of  the same considerations are applicable to situations where sanctions are pending  jointly against  clients and their
lawyers or where a bar complaint has been filed against a lawyer in an ongoing matter. See generally In re Leuenberger, 337 Or
183, 93 P3d 786 (2004).

2 A separate issue is the disclosure and consent necessary for any settlement with a client in an ongoing matter. RPC 1.8(h)(2)
and OSB Formal Ethics Opinion 2005-61 govern those requirements.

3 See Mark J. Fucile, "Inside Counsel: The Intersection of Internal Law Firm Privilege and Duties to Clients," 66 Oregon State Bar
Bulletin 39 (Aug./Sept. 2006), for a discussion of internal law firm privilege.
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Revealing Bits & Bytes:
Guarding (and Exploiting) Metadata
By Helen Hierschbiel

Electronic communication is as basic and integral to most lawyers’ law practices as the telephone and fax once were. It may be
hard to imagine now, but the first ethics opinions that addressed the use of electronic communications prohibited lawyers from
using cell phones and unencrypted email because of concerns about the risk of disclosure of client confidential information.
These days, as the expectation of privacy in these modes of communication has grown, most ethics authorities agree that it is not
per se improper for lawyers to use unencrypted email and cell phones in their law practices. ABA Formal Ethics Op No 99-413
states:

Email communications, including those sent unencrypted over the Internet, pose no greater risk of interception or disclosure
than other modes of communication commonly relied upon as having a reasonable expectation of privacy… The risk of
unauthorized interception and disclosure exists in every medium of communication, including email. It is not, however,
reasonable to require that a mode of communicating information must be avoided simply because interception is
technologically possible, especially when unauthorized interception and dissemination of the information is a violation of [the
law].

Even so, when client information is particularly sensitive or the risk of harm in the event of disclosure particularly high, the lawyer
may want to avoid email communications or implement special security measures. See ABA Model Rules Comment [17].

The more common danger of electronic communication is not unauthorized interception by a third party, but the lawyer’s own
inadvertent disclosure to an unintended recipient. The speed and ease of email communications belie the danger of sending
documents electronically without adequate aforethought. The classic horror story is when a lawyer accidentally loops opposing
counsel in on what are intended to be privileged lawyer-client email communications.
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Even when a lawyer intends to send a particular document, she may not intend to send its “metadata,” which is the embedded,
often hidden, information within the document that provides information about the document itself, such as how, when and by
whom it was created or edited. Some metadata is readily accessible by and visible to even the least technologically savvy among
us. Other metadata may be accessible only with the help of a computer forensic expert or special software.

Most lawyers these days have at least heard of “metadata” but many don’t fully understand its reach or importance. Metadata
exists in word processing documents, but it also exists in spreadsheets, database files, images, videos, zip files, email messages,
PDFs and every other type of electronic file. It consists of path and file name, author, date and time created, document version
history, comments, tracked changes, template information, network or server name, undo and redo history. This information may
be largely immaterial in many cases, but could be crucial in some.

In order to assist lawyers with understanding their obligations when transmitting and receiving metadata, the OSB Board of
Governors issued OSB Formal Op No 2011-187 at the end of 2011.

Sender’s Duties
Two rules inform a lawyer’s duties when sending documents electronically. Oregon RPC 1.1 requires a lawyer to provide
competent representation to a client, meaning the lawyer must possess the “legal knowledge, skill, thoroughness, and
preparation reasonably necessary for the representation.” In addition, RPC 1.6(a) requires a lawyer to “not reveal information
relating to the representation of a client.” “Information relating to the representation” is a defined phrase under RPC 1.0(f) and
includes both information that is subject to the attorney-client privilege and other information gained during the course of the
representation that the client has asked be kept secret or the disclosure of which would be embarrassing or likely to be
detrimental to the client. With these two rules as a backdrop, the OSB Legal Ethics Committee concludes that competency in
relation to metadata requires a lawyer who uses electronic communications to maintain at least a basic understanding of the
technology and the risks of revealing metadata or to use adequate technology support. OSB Formal Op. No. 2011-187.

This conclusion is neither new nor unique to Oregon. See OSB Formal Ethics Op No 2005-141 (lawyer must make reasonable
efforts to ensure that third party document recycler does not disclose client confidential information.) Other jurisdictions have long
been unanimous in expecting lawyers to exercise reasonable care to avoid the disclosure of confidential information. See, e.g.,
Arizona Ethics Op No 07-03 (lawyer must take “reasonable precautions” to prevent communication of metadata containing client
information). Comment (16) to the ABA Model Rules states “A lawyer must act competently to safeguard information relating to the
representation of a client against inadvertent or unauthorized disclosure by the lawyer or other persons who are participating in
the representation of the client or who are subject to the lawyer’s supervision.”

Acting competently does not require that the lawyer be free of any and all mistakes. On the contrary, the Oregon Supreme Court
has made clear that an isolated mistake does not necessarily amount to incompetence. See In re Magar, 335 Or 306 (2003)
(“…incompetence and negligence are not synonymous terms. A lawyer – otherwise knowledgeable, skillful, thorough, and
prepared – might commit a misstep for which he or she might have to respond in damages. That lawyer, although negligent, has
not violated (RPC 1.1).”)

Instead, it simply requires that lawyers use reasonable care to avoid disclosure of client confidences. “With respect to metadata in
documents, reasonable care includes taking steps to prevent the inadvertent disclosure of metadata, to limit the nature and scope
of the metadata revealed, and to control to whom the document is sent.” OSB Formal Ethics Op No 2011-187. Such steps might
include scrubbing the metadata from the document prior to electronic transmission or converting the document to a format (such
as PDF) that does not include the metadata. What constitutes reasonable care will change as technology changes.

Recipient’s Duties
Lawyers who receive metadata in electronic documents also have duties. If a lawyer who receives a document knows or should
have known that the document was inadvertently sent, the lawyer must notify the sender promptly. RPC 4.4(b). OSB Formal
Ethics Op No 2011-187 reads this rule to apply to the inadvertent disclosure of metadata as well.

How is a lawyer expected to know that a document or its embedded information has been inadvertently sent? Factors to consider
may include: whether the document was sent in its native application or was converted to PDF; the nature of the information; how
easily the data may be viewed (is it readily apparent on the face of the document, or hidden beneath several layers); the standard
of practice between lawyers generally and between the lawyers in a given situation. For example, lawyers who are negotiating the
terms of a contract or the terms of a settlement agreement commonly send the document at issue with track changes readily
visible. The Legal Ethics Committee opines that given the sender’s duty to exercise reasonable care in regard to metadata, the
recipient might reasonably conclude that this metadata was intentionally left in the document. On the other hand, a lawyer who
goes to the trouble of converting a document to PDF, but the document includes a comment which appears to be made by the
lawyer to his client, likely has inadvertently sent that piece of metadata.

Assuming that the metadata was inadvertently sent, RPC 4.4(a) requires the recipient lawyer to promptly notify the sender in order
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to give the sender the opportunity to take steps to protect the confidentiality of the information after its transmission. Thus, when
in doubt about the intent of sending the information, a lawyer may decide that giving notice is the most cautious approach.

The more difficult question that is not addressed by the rules of professional conduct is whether the receiving lawyer must return
the document unread or comply with a request by the sender to return the document. The answer to these questions lies in the
substantive law of privilege. See OSB Formal Op No 2005-150.  If a lawyer makes a good faith argument that the substantive law
supports a claim of waiver, thereby allowing him to review and use the document in question, the lawyer does not risk being
disciplined even if the lawyer is wrong.

Although the lawyer may not risk discipline, the lawyer may risk disqualification, or worse yet, his reputation. Thus, lawyers should
carefully consider the advantages and disadvantages before using inadvertently sent documents or metadata. Lawyers should
also consult with their clients before making the decision. OSB Formal Op No 2005-187. The ultimate decision of whether to return
or retain, however, is left to the lawyer’s professional judgment. Id.

Endnotes

1. The ABA Commission on Ethics 20/20 is proposing several amendments to the ABA Model Rules and their Comments to clarify that a
lawyer has an ethical duty to take reasonable measures to protect a client’s confidential information from inadvertent disclosure and
unauthorized access. Details of the most recent proposals are available here.

2. Cf. Goldsborough v. Eagle Crest Partners, Ltd., 314 Or 336 (1992) (waiver by disclosure in response to discovery request; no evidence of
mistake, inadvertence or lack of client authorization); and GPL Treatment, Ltd. v. Louisiana-Pacific Corp., 133 Or App 633, 638–639 (1995),
aff’d on other grounds, 323 Or 116 (1996) (no error in trial court’s exclusion of evidence on determination of no waiver by inadvertent
disclosure; no awareness by sender of recipient’s intent to offer as evidence until offered at trial).
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Odds & Ends
Safeguarding Client Information in a Digital World
By Helen Hierschbiel

Everyone knows the old adage, “an elephant never forgets.” It turns out, neither does your copy machine. In a CBS Evening News
report on April  19, 2010, Armen Keteyian revealed an apparently little known fact:  nearly every digital  copier built  since 2002
contains a hard drive that stores an image of every document that has been stored, scanned, copied, e-mailed or faxed on it. In
other  words,  the copiers that  many lawyers have in  their  offices are filled  with  confidential  client  information.  Thus,  as with
computers, and personal digital assistants (PDAs), lawyers’ copiers should be scrubbed before they are scrapped.

This story is a chilling reminder that lawyers must devote time and effort to understand the technologies that they use to represent
their clients. Failure to do so may result in the inadvertent disclosure of client confidential information.

Oregon RPC 1.6(a) prohibits lawyers from revealing information relating to the representation of a client  unless the client gives
informed consent, or the disclosure is otherwise specifically authorized under the rule. This duty of confidentiality requires lawyers
to do more than merely refrain from speaking about a client or turning over client files to others when not permitted by the rule.
Lawyers must also take steps to ensure that their business practices do not compromise the confidentiality of client information.
Comment [16] to the ABA Model Rules states:

A lawyer must act competently to safeguard information relating to the representation of a client against inadvertent or unauthorized
disclosure by the lawyer or other persons who are participating in the representation of the client or who are subject to the lawyer’s
supervision.

Advances in  technology  and  interest  in  sustainable business  practices  have made electronic  communication  and  document
storage popular tools for  law firms.  While a lawyer’s  obligation  to safeguard  client  confidences has not  changed  over  time,
changing technology has impacted what will  constitute reasonable and competent practices to protect confidential information.
Thus, while lawyers generally are free to use modern methods of communication and document storage, it is incumbent on them
to understand the risks inherent in use of these technologies and to guard against compromising client confidences.

Electronic Communications
The first  ethics opinions that addressed the use of electronic communications prohibited lawyers from using cell  phones and
unencrypted e-mail. This was in part because of the newness of the technology, but also because of uncertainty about the level of
privacy one could expect from the use of such communication methods. More recently, ethics authorities condone the practice,

1

2

Welcome to the Oregon State Bar Online http://www.osbar.org/publications/bulletin/10jul/barcounsel.html

1 of 3 11/6/2012 4:08 PM

Supplement 14-1



recognizing that the expectation of privacy in these modern methods of communication is comparable to and as reasonable as
that of older methods of communication. For example, ABA Formal Ethics Op 99-413 (1999) states:

E-mail communications, including those sent unencrypted over the Internet, pose no greater risk of interception or disclosure than
other modes of communication commonly relied upon as having a reasonable expectation of privacy… The risk of unauthorized
interception and disclosure exists in every medium of communication, including e-mail. It is not, however, reasonable to require that a
mode of communicating information must be avoided simply because interception is technologically possible, especially when
unauthorized interception or dissemination of the information is a violation of [the law].

Although use of electronic communications is not a per se violation of the duty of  confidentiality, special  precautions may be
necessary in particular circumstances. For example, if information is particularly sensitive or subject to a confidentiality agreement,
a lawyer may need to implement special security measures. Also, if a client requests it, a lawyer may be required to avoid, or be
allowed  to use,  a particular  type of  electronic  communication  notwithstanding  expectations of  privacy  in  the communication
method. See ABA Model Rules Comment [17].

A more common danger of  e-mail  communication  lies not  in  the unauthorized  interception  of  e-mails,  but  in  the inadvertent
disclosure of information not intended for the recipient.  E-mail  allows the transmission of large amounts of data quickly and
easily, but it  also includes hidden information, known commonly as “metadata,” that lawyers may not want or intend to share.
Metadata is information embedded in electronic documents that describes the principal document, such as how, when and by
whom it was created or edited.

Some metadata is fairly obvious and may be easily retrieved with the click of a mouse, even by novice users. Other information,
however, may only be accessed by computer forensic analysis. In either case, competent representation requires that lawyers
understand what information may be hidden in documents that they plan to send by e-mail so that appropriate steps can be taken
to protect  against  inadvertent  disclosure of  what  could  be confidential  or  sensitive information.  See,  e.g.,  Arizona Ethics Op
07-03(2007) (lawyer must take “reasonable precautions” to prevent communication of metadata containing client information) and
ABA Formal Op 06-442.

Document Storage and Destruction
Traditionally, client documents were stored in their paper form in hard files that went into the law firm storage room when closed.
When the firm ran out of storage space, files were stored in facilities owned and managed by third parties. Protecting against
disclosure of confidential information meant ensuring the third-party storage facility was reputable, adequately secured and that
unauthorized persons did not have access.

These days, lawyers are more apt to store their client files electronically. Some maintain data on a computer hard drive, disks or
server on site, at the place of business. The trend recently is toward “cloud computing,” which is storing data remotely on the
Internet through the use of third party vendors that maintain and update the software and hardware necessary to store the data.

Electronic storage of  client  files,  like electronic communication,  is  generally  acceptable,  as long  as lawyers take reasonable
precautions to protect client information from further disclosure. Because one of the primary risks of electronic storage is the
necessity of giving a third party access, lawyers should ensure that the third party promises to maintain the confidentiality of the
information and to implement security measures that meet industry standards. See, e.g., Maine Ethics Op 194 (2007) (firm may
store client files electronically but must “take steps to ensure that the company providing… confidential data storage has a legally
enforceable obligation to maintain the confidentiality”); Missouri Informal Ethics Op 2006-0092 (lawyer may use third party to store
electronic backup of firm’s files, but must receive assurances from third party that information will be kept secure “at a level that
meets industry standards”).

Similarly, lawyers may contract with third parties to dispose of client files as long as they make reasonable efforts to ensure that
the third party takes steps to protect confidential information. See OSB Formal Ethics Op 2005-141(law firm may contract with
recycling service to dispose of documents that may contain information relating to the representation of a client.)

Finally, as discussed above, even when the files themselves are not scanned into an electronic format, documents created on and
transmitted by computers and copy machines, store images of those documents on their hard drives. Lawyers should guard their
laptops and PDAs against theft and take care to scrub the hard drives of these devices before they resell or recycle.

Staying Current
Competently safeguarding client information does not require lawyers to become computer or technology whizzes. Instead, it
requires that lawyers be able to identify the potential problem, and consult an expert when they are in over their heads. This may
mean hiring an information technology person to help set up and maintain an electronic communication and storage system. For
lawyers who are interested in and able to navigate the ever-changing world of information technology, the Professional Liability
Fund practice management advisers and the American Bar Association can be helpful resources.

Endnotes

1. “Information relating to the representation of a client” is defined in RPC 1.0(f) to include both information subject to the attorney-
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client privilege and other information gained during the course of representation that the client has asked the lawyer to keep secret
or that would be embarrassing or detrimental to the client if disclosed.

2. Former DR 4-101(D) contained similar language: “A lawyer shall exercise reasonable care to prevent the lawyer’s employees,
associates, and others whose services are utilized by the lawyer in connection with the performance of legal services from
disclosing or using confidences or secrets of a client, except that a lawyer may reveal the information allowed by DR 4-101(C)
through an employee.”

3. For a more comprehensive discussion of the dangers of e-mail communications, see DuBoff, “E-Mail Traps & Troubles,” OSB
Bulletin (July 2009).

4. For information on lawyers’ obligations upon receipt of documents containing metadata, see Stevens, “Metadata, Guarding
against the Disclosure of Embedded Information,” OSB Bulletin (April 2007).
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Top 10 Myths:
The Duty of Confidentiality
By Helen Hierschbiel

If  there is one duty that virtually all  lawyers have ingrained in their psyches, it  is the duty to protect their clients’ confidential
information.  Notwithstanding  this basic instinct,  myths about  the duty abound. In  a highly unscientific method called  “asking
around,” the OSB general counsel’s office compiled the following list of top 10 myths about the duty of confidentiality, and the
truth behind these myths.

The Basics

“Your secret’s safe with me, Frank.”
— Hawkeye, M*A*S*H

Myth #1: Confidential information consists only of information subject to the attorney-client privilege.
Oregon RPC 1.6(a) prohibits lawyers from revealing “information relating to the representation of a client,” which is defined under
RPC 1.0(f) as including both information protected by the attorney-client privilege and other information gained during the course
of the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or
would be likely to be detrimental to the client. This second category of confidential information could be from a source other than
the client. This relates to another misconception — that lawyers may freely reveal information about their client that is in the public
record. Just because a client’s criminal conviction, for example, is a matter of public record does not mean that the lawyer should
be the one to inform others of that conviction.

Myth #2: You owe no duty of confidentiality to prospective clients.
Oregon RPC 1.18 sets forth a lawyer’s duties to prospective clients. When a person discusses with a lawyer the possibility of
retaining the lawyer, the lawyer is prohibited from using or revealing any information gained during the consultation except when
the information has become generally known or as the rules would otherwise allow. The fact that the prospective client is an
adverse party to a current client, and the information provided would help the current client, does not give lawyers license to share
the information.

Myth #3: You may reveal your client’s confidences after the client has died.
Contrary to popular belief,  the lawyer-client privilege survives the death of the client.  The U.S. Supreme Court  explained the
purpose of this rule in Swidler & Berlin v. United States, 524 U.S. 399, 407 (1998), saying that posthumous application of the
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privilege encourages full and frank communication with counsel.

Myth #4: As long as you call it a “hypothetical” and don’t mention your client’s name, you may openly discuss your
client’s case with others.
The collegiality and seeming anonymity of e-mail  distribution lists and other online forums can lull  lawyers into a dangerously
false sense of security when it comes to protecting client confidences. It is important to remember that your colleagues may also
be your opponents. Thus, lawyers should be cautious when seeking guidance from others, including the bar. While lawyers are
allowed to reveal confidential information to the bar to the extent necessary to seek ethics guidance, lawyers should be mindful of
the fact that the bar is subject to the public records laws.

Rooting Out Wrongdoers

“I am an urban informer. I am not a snitch.”
—Huggy Bear, Starsky and Hutch

Myth #5: You must always reveal client confidences if they involve information about child abuse.
Lawyers are mandatory reporters of child abuse. Thus, if they have reasonable cause to believe that abuse has occurred, and
they have had some contact with either the perpetrator or the victim of the abuse, they must report the matter to the authorities,
unless one of the exceptions applies. If the information about the abuse is subject to the lawyer-client privilege, or if it was gained
during the course of representing a client and would be detrimental to the client if  disclosed, then the lawyer is exempt from
reporting.  Therefore,  lawyers generally  are not  required  and  not  permitted  to report  child  abuse if  it  would  mean  revealing
confidential client information.

Myth #6: If you learn that your client committed a crime or perpetrated a fraud during your representation of the client,
you have a duty to reveal that information.
Lawyers are prohibited from counseling or assisting their clients to engage in illegal or fraudulent conduct. Oregon RPC 1.2(c).
Further, RPC 3.3(b) requires lawyers to take reasonable remedial measures when they know that a person intends to engage, is
engaging or has engaged in criminal or fraudulent conduct related to an adjudicative proceeding. However, neither rule requires
lawyers to turn in their clients when they have engaged in illegal or fraudulent conduct. In fact, RPC 3.3(c) specifically says that
the duty to take reasonable remedial measures does not require the disclosure of information protected by RPC 1.6.

Myth #7: You must reveal information necessary to prevent your client from committing a crime or to prevent reasonably
certain death or substantial bodily harm.
While lawyers must protect information about clients’ past crimes, they may reveal information about future client crimes. Oregon
RPC 1.6(b) allows — but does not require — lawyers to reveal information relating to the representation of a client to the extent
that lawyers reasonably believe is necessary to prevent a client from committing a crime or to prevent reasonably certain death or
substantial bodily harm.

Myth #8: If you know that another lawyer has breached the rules of professional conduct, you have a duty to reveal that
information, even if doing so would require revealing client confidences.
If  a lawyer knows that  another lawyer violated  the rules of  professional  conduct  and  that  such  violation  raises a substantial
question as to the lawyer’s honesty, trustworthiness or fitness as a lawyer, then that lawyer must report the offending lawyer to the
Oregon State Bar. Oregon RPC 8.3(a). However, the rule does not require lawyers to reveal information otherwise protected by
RPC 1.6, that is, information relating to the representation of a client. See RPC 8.3(c). Thus, lawyers do not have a duty to report
other lawyers’ wrongdoing when doing so would require revealing client confidences.

An Eye For An Eye

“Hello, my name is Inigo Montoya. You killed my father. Prepare to die.”
—Inigo Montoya, The Princess Bride

Myth #9: When a client files a bar complaint against you, you have license to reveal everything you know about the client,
and then some.
Lawyers may reveal their clients’ confidential information to the extent reasonably necessaryin order to respond to allegations of
ethical misconduct. See Oregon RPC 1.6(b)(4). This does not mean that all bets are off once a client complains about the lawyer.
Instead, when required to respond to a complaint of ethical misconduct, lawyers must determine what information is necessary to
reveal in order to respond to the allegations. Again, remember that the bar is subject to the public records laws; therefore, most
information submitted to the bar becomes a public record, subject to possible further disclosure to the general public. Revealing
confidential  information  while the client’s  litigation  is still  pending  can  be particularly prejudicial  to the client  and  should  be
avoided if possible.

Myth #10: When withdrawing from representation of a client, you should reveal all negative information about the client,
not just to make yourself feel better, but to protect the court and other lawyers from your former client.
Oregon RPC 1.16 permits lawyers to withdraw from representation for a multitude of reasons, including reasons having to do with
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a client’s wrongdoing.  It  does not,  however,  allow the lawyer to reveal  the details of  the client’s missteps or flaws,  however
tempting that might be. For guidance on what to tell the court when withdrawing, see The Ethical Oregon Lawyer, §4.3 (Oregon
CLE 2006).

The Moral of the Story
When you feel inclined to reveal client confidences, consider the advice of Mark Twain: “It is better to keep your mouth closed and
let people think you are a fool than to open it and remove all doubt.”

ABOUT THE AUTHOR
Helen Hierschbiel is deputy general counsel for the Oregon State Bar. She can be reached at (503) 620-0222, or toll-free in Oregon
at (800) 452-8260, ext. 361, or by e-mail at hhierschbiel@osbar.org.

Ethics opinions are published and updated on the bar’s website here.
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Bar Counsel
Disclosing Client Confidences:
When Doing the "Right" Thing May be the Wrong Thing to Do
By Helen Hierschbiel

Have you ever represented a client who you were concerned might commit suicide? Or had a client tell you that he was going to
kill someone? Did you tell others in order to stop your client’s plan?

Few ethical dilemmas have proven more challenging to resolve than those dealing with whether and when a lawyer should be
allowed to reveal confidential information to prevent harm. Sometimes, solving these dilemmas requires lawyers to choose
between complying with fundamental obligations to clients and following their own conscience. Understandably, judgment can
become clouded under such tension. If you take nothing else from this article, let it be this: be thoughtful, thorough and seek
input from others before deciding whether, how and to whom to disclose a client’s confidential information.

The Basics
A lawyer’s duty to protect a client’s confidential information lies at the heart of the lawyer-client relationship. Frease v. Glazer, 330
Or 364, 370 (2000). “Our legal system is premised on the strict adherence to this principle of confidentiality, and ‘(t)he Supreme
Court has long held attorneys to stringent standards of loyalty and fairness with respect to their clients.’ ” McClure v. Thompson,
323 F3d 1233, 1242 (9th Cir 2003).

In Oregon, the duty is codified in both ORS 9.460(3) and Oregon RPC 1.6, which prohibit lawyers from revealing information
relating to the representation of a client. “Information relating to the representation of a client” includes information protected by
the attorney-client privilege and “other information gained in a current or former professional relationship that the client has
requested be held inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client.”
RPC 1.0(f). Thus, the duty of confidentiality extends beyond the protection afforded to client communications by the evidentiary
rules of privilege to all information related to the representation of the client.

The purpose of the duty is not just to encourage full and frank discussion — such that clients share not only the good, but the
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bad and the ugly — but also to facilitate a relationship of trust between the lawyer and client, such that the client, confident of the
lawyer’s loyalty, can hear and accept both good and bad news and heed the lawyer’s advice.

Notwithstanding the fundamental importance of the duty of confidentiality, exceptions do exist, in part to reconcile conflicting
obligations of the lawyer and also to serve other competing and compelling public interests. Two of the more challenging
exceptions to understand in practice are found in RPC 1.6(b)(1) & (2):

A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

1) To disclose the intention of the lawyer’s client to commit a crime and the information necessary to prevent the crime;

2) To prevent reasonably certain death or substantial bodily harm.

While these two exceptions are not identical, they do have similarities. First and most importantly, they only permit disclosure; they
do not require it. A requirement to disclose may stem from other sources (such as a court order), but it does not arise out of RPC
1.6(b).

Second, assuming either exception applies, disclosure is only allowed “to the extent the lawyer reasonably believes necessary” to
accomplish the purpose of the exceptions, that is, to prevent the crime or harm. Oregon RPC 1.0(l) defines “reasonably believes”
to mean both that the lawyer actually believes the matter in question and the circumstances are such that the belief is reasonable.
The limitation on disclosure applies to the scope of both the information disclosed and the persons to whom the information is
disclosed. See In re Fuller, 621 NW2d 460 (Minn 2001)(sending more than 25 letters to individuals and government agencies
accusing client of chemical dependency, fraud, intimidation and murder, constituted a disclosure of more information to more
persons than permissible).

In other words, when availing themselves of this exception, lawyers should be cautious about how much information is disclosed
and to whom. In most, but not all, cases this means revealing only that information directly related to the intended crime or
impending harm, and only to the intended victim and/or law enforcement authorities. The devil, of course, is in the details. In order
to urge law enforcement or the victim to actually take protective action, the lawyer may find it necessary to reveal more information
than may at first seem appropriate. Lawyers would be wise to start with baby steps: provide limited information at the outset,
adding to the disclosure only if the listener does not seem to understand the scope or imminence of the danger.

Future Conduct vs. Future Harm
Oregon RPC 1.6(b)(1) by its terms only applies when a client intends to commit a crime in the future. It does not allow for
disclosure of a crime that the client has already committed. Some past acts, however, have continuing consequences that may
also be criminal in nature. Theft can become possession of stolen property, for instance. As to whether a lawyer may disclose
these “continuing crimes,” several jurisdictions have concluded that lawyers may not reveal the client’s continuing crime where
doing so would require revealing the client’s past crime. See, e.g., Arizona Ethics Op 2001-14 (2001). New York City Ethics Op
2002-1 (2002) concluded that

Attorneys may not disclose client confidences and secrets relating to a client’s completed criminal act even though the effects may be
continuing where that criminal act is the very subject on which the client is consulting the attorney and the client’s completed conduct has
satisfied all elements of the crime, i.e., where the continuing offense is ‘factually indistinguishable from a past offense’ aside from temporal
continuation.’

On the other hand, Oregon RPC 1.6(b)(2), while also focused on preventing future harm, arguably may allow disclosure of past
misconduct by the client. While not building authority in Oregon, ABA Model Rule 1.6, Comment [6], says that:

…a lawyer who knows that a client has accidentally discharged toxic waste into a town’s water supply may reveal this information to the
authorities if there is a present and substantial risk that a person who drinks the water will contract a life-threatening or debilitating disease
and the lawyer’s disclosure is necessary to eliminate the threat or reduce the number of victims.

How Certain Do You Have To Be?
In order for the exception provided by Oregon RPC 1.6(b)(2) to apply, death or substantial bodily injury must be “reasonably
certain.” Comment [6] to ABA Model Rule 1.6 says that “[s]uch harm is reasonably certain to occur if it will be suffered imminently
or if there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action
necessary to eliminate the threat.”

Notably, the future crime exception does not specify the degree of certainty a lawyer must have about the client’s intent to commit
a crime. Authorities that have examined similar rules agree that mere suspicion is not enough. Instead, a lawyer’s belief must at
minimum be objectively reasonable and have some foundation in fact. See, e.g., New York City Ethics Op No 2002-1(lawyer may
not reveal client confidences based on mere suspicion that client intends to commit crime). Similarly, the Ninth Circuit has held
that “the guiding rule for purposes of the exception for preventing criminal acts is objective reasonableness in light of the
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surrounding circumstances.” McClure v. Thompson, 323 F3d 1233, 1245 (9th Cir 2003)(interpreting former ABA Model Rule 1.6(b)
(1)(1983)).

Without a standard specified in its rule, the Massachusetts Legal Ethics Committee also adopted the “reasonably likely” standard,
saying that the standard should not be so high that the important goal of preventing serious harm to third persons will be
defeated, but also not be so low that the mere possibility of a crime triggers its application. Massachusetts Ethics Op No 90-2.

Lessons From McClure
Four days after Carol Jones was found dead in her home, Robert McClure hired a lawyer to represent him in defending against
charges that he had murdered Jones and abducted her two children, ages 10 and 14. Over the next several days, McClure
revealed to his lawyer where the children could be found, drawing him a map of their locations. Based on his conversations with
McClure and the family, the lawyer believed that there was a possibility, albeit remote, that the children were still alive. Therefore,
on the third day after being retained by McClure, and without McClure’s authorization, the lawyer arranged for his secretary to
make an anonymous phone call to the sheriff disclosing the children’s locations. The sheriff found the children, who had each
died from a single gunshot wound to the head. McClure was then indicted and later convicted for the murders of Jones and her
two children. At trial, the prosecution introduced extensive evidence obtained from the discovery of the children’s bodies and
testimony regarding the anonymous phone call. McClure at 1235-1236.

The issue before the Ninth Circuit was whether McClure received ineffective assistance of counsel because his lawyer revealed
confidential information regarding the location of the children. Specifically, the court sought to determine whether the lawyer
reasonably believed disclosure was necessary to prevent the client from committing a criminal act that he believed was likely to
result in imminent death or substantial bodily harm.  McClure at 1243.

Relying heavily on the district court’s findings regarding contested facts, the Ninth Circuit concluded that the lawyer’s disclosure
of McClure’s confidential information was allowed by ABA Model Rule 1.6(b)(1), but warned nonetheless, “[t]his is a close case,
even after we give the required deference to the state and district courts. The choices made by McClure’s counsel give us
significant pause, and, were we deciding this case as an original matter, we might decide it differently.” McClure at 1247.

In a lengthy and impassioned dissent, Judge Ferguson did not find the lawyer’s belief about the children’s status to be
reasonable and was troubled by the lawyer’s failure to conduct any investigation into whether the children were in fact alive, by
either asking McClure directly or by driving to the children’s locations on his own. In sum, Judge Ferguson writes,

[W]hether or not [the lawyer] did the “right” thing does not diminish the fact that his doing so constituted an abdication of his professional
duties and rendered his performance as McClure’s defense attorney deficient under the Sixth Amendment. [The lawyer’s] concern for the
children is certainly understandable and laudable, however, it does not negate the infirmity of McClure’s conviction. McClure at 1256.

In the end, McClure’s legal challenges failed and his lawyer escaped a finding of misconduct by the skin of his teeth. What
lessons should lawyers take from McClure? If you are considering disclosure of confidential information against your client’s
interests, take care to ensure that your belief about your client’s intentions or about the possible harm is truly reasonable and
based on objective facts. Investigate or inquire further, and test your reasonableness by discussing with colleagues—to the extent
allowed by the rules, of course. Consider the seriousness and imminence of the potential injury to others, whether alternatives
exist to prevent the potential injury, and the ultimate harm to your client. You need not ignore your own conscience; but you do
need to remember the duties you assumed when you took your oath as a lawyer and again when you undertook to represent this
particular client.

Endnotes

1. The overlap between privilege and the ethical duty of confidentiality, and the distinctions between the crime-fraud exception to privilege and
the exceptions discussed below is beyond the scope of this article.

2. See Comment [2] to ABA Model Rule 1.6.

3. Although the case arose in Oregon, the Ninth Circuit applied ABA Model Rule 1.6(b)(1)(1983) in evaluating the lawyer’s conduct.

ABOUT THE AUTHOR
Helen Hierschbiel is general counsel for the Oregon State Bar. She can be reached at (503) 620-0222, or toll-free in Oregon at
(800) 452-8260, ext. 361, or by email at hhierschbiel@osbar.org.

Ethics opinions are published and updated on the bar’s website here.
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26 Year Secret Kept Innocent Man in Prison
By CBSNews
This story was originally broadcast on March 9, 2008. It was updated on May 23, 2008.

This is a story about an innocent man who languished in prison for 26 years while two attorneys who
knew he was innocent stayed silent. As correspondent Bob Simon reported earlier this year, they did so
because they felt they had no choice.

Alton Logan was convicted of killing a security guard at a McDonald's in Chicago in 1982. Police arrested
him after a tip and got three eyewitnesses to identify him. Logan, his mother and brother all testified he
was at home asleep when the murder occurred. But a jury found him guilty of first degree murder.

Now new evidence reveals that Logan did not commit that murder, something that was not new to
those two attorneys, who knew it all along but say they couldn't speak out until now.

Alton Logan's story cuts to the core of America's justice system.

Simon met Alton Logan in prison, where he's spent almost half of his life.

Asked if he still counts the months and days, Logan told Simon, "There's no need to count the months
and the days. Just count the years."

Logan said that during the first five or six years he was "consumed" by anger. "Then I come to the
realization that 'Why be angry over something you can't control?'"

Logan, who maintains he didn't commit the murder, thought they were "crazy" when he was arrested
for the crime.

Attorneys Dale Coventry and Jamie Kunz knew Logan had good reason to think that, because they knew
he was innocent. And they knew that because their client, Andrew Wilson, who they were defending for
killing two policemen, confessed to them that he had also killed the security guard at McDonald's the
crime Logan was charged with.

"We got information that Wilson was the guy and not Alton Logan. So we went over to the jail
immediately almost and said, 'Is that true? Was that you?' And he said, 'Yep it was me,'" Kunz recalled.

"He just about hugged himself and smiled. I mean he was kind of gleeful about it. It was a very strange
response," Kunz said, recalling how Wilson had reacted.

"How did you interpret that response?" Simon asked.

"That it was true and that he was tickled pink," Kunz said.
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"He was pleased that the wrong guy had been charged. It was like a game and he'd gotten away with
something. But there was just no doubt whatsoever that it was true. I mean I said, 'It was you with the
shotgun you killed the guy?' And he said, 'Yes,' and then he giggled," Coventry added.

The problem was the killer was their client. So, legally, they had to keep his secret even though an
innocent man was about to be tried for murder.

"I know a lot of people who would say, 'Hey if the guy's innocent you've got to say so. You can't let him
rot because of that,'" Simon remarked.

"Well, the vast majority of the public apparently believes that, but if you check with attorneys or ethics
committees or you know anybody who knows the rules of conduct for attorneys, it's very, very clear it's
not morally clear but we're in a position to where we have to maintain client confidentiality, just as a
priest would or a doctor would. It's just a requirement of the law. The system wouldn't work without it,"
Coventry explained.

So that was the dilemma. They couldn't speak out, they felt, but how could they remain silent?

Asked if they contemplated doing something about it, Coventry told Simon, "We wrote out an affidavit.
We made an affidavit that we had gotten information through privileged sources, that Alton Logan was
not in fact guilty of killing the officer, that in fact somebody else did it."

"We wanted to put in writing, to memorialize, you know, to get a notarized record of the fact that we
had this information back then so that if, you know, 20 years later, 10 years later, if something allowed
us to talk, as we are now, we could at least we we'd at least have an answer to someone who says,
'You're just making this up now,'" Kunz added.

They sealed the affidavit in an envelope and put the envelope in a lockbox to keep it safe under
Coventry's bed.

While the attorneys kept silent about Logan's innocence, a jury convicted him of murder. Then the
jurors had to decide whether to sentence him to death.

"I was in court the day they were dealing with the death penalty," Coventry recalled.

Asked why he went to court, he told Simon, "'Cause I had this information that this innocent guy was up
there and the jury was deciding whether they're gonna kill him or not."

Coventry said his heart was racing when he went into the courtroom. "It was just creepy. Knowing I was
looking at the jurors thinking, 'My God, they're going to decide to kill the wrong guy.'"

In the end, the jurors spared Logan's life.

"It was a 10 to 2 vote. Ten for, two against. Two individuals saved my life," Logan explained.

And the jurors saved Kunz and Coventry from coming forward. "We thought that somehow we would
stop at least the execution. We weren't gonna let that go," Coventry told Simon.

"But instead he was sentenced to life in prison, and you did not do anything?" Simon asked.

"Right," Kunz said.

"So it's just okay to prevent his execution if necessary, but it was not okay to prevent his going to prison
for the rest of his life?" Simon asked.

"Morally there's very little difference and were torn about that, but in terms of the canons of ethics,
there is a difference, you can prevent a death," Coventry replied.

"But the minute he was not sentenced to death, the minute he was sentenced to life in prison, you
decided to do nothing?" Simon asked.

"Yes," Kunz said. "I can't explain it. I don't know why that made the difference but I know it did."

"There is no difference between life in prison and a death penalty. None whatsoever. Both are a
sentence of death," Logan told Simon.

Logan said while he could sympathize with the attorneys' problem of not being able to speak up, he
couldn't understand it. "'Cause if you know this is an innocent person, why would you allow this person
to be prosecuted, convicted, sent to prison for all these years?" he asked.

"What did you do to see if there might be some loophole to get everyone out of this fix?" Simon asked
the attorneys.

"I researched the ethics of attorney client privilege as much as I could. I contacted people who are
involved in making those determinations. I know Jamie did the same thing," Coventry said.

"I could not figure out a way, and still cannot figure out a way, how we could have done anything to help
Alton Logan that would not have put Andrew Wilson in jeopardy of another capital case," Kunz added.
"Couldn't you have leaked it to somebody? To a reporter, to an administrator, to the governor, to
somebody?" Simon asked.

"The only thing we could have leaked is that Andrew Wilson confessed to us. And how could we leak
that to anybody without putting him in jeopardy?" Kunz replied. "It may cause us to lose some sleep.
But, but I lose more sleep if I put Andrew Wilson's neck in the in the noose."

"He was guilty and Logan was not. So, yes his head should be in the noose. And Logan should go free. It's
perfectly obvious to somebody who isn't a lawyer," Simon pointed out. "Andrew Wilson was guilty, was
he not?"

"Yes. And that's up to the system to decide. It's not up to me as his lawyer to decide that he was guilty
and so he should be punished and Logan should go free," Kunz said.

"Do you think you might have been disbarred for doing that, for violating attorney client privilege?"
Simon asked.
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But, but I lose more sleep if I put Andrew Wilson's neck in the in the noose."

"He was guilty and Logan was not. So, yes his head should be in the noose. And Logan should go free. It's
perfectly obvious to somebody who isn't a lawyer," Simon pointed out. "Andrew Wilson was guilty, was
he not?"

"Yes. And that's up to the system to decide. It's not up to me as his lawyer to decide that he was guilty
and so he should be punished and Logan should go free," Kunz said.

"Do you think you might have been disbarred for doing that, for violating attorney client privilege?"
Simon asked.



"I don't think I considered that as much as I considered my responsibility to my client. I was very
concerned to protect him," Coventry explained.

"But here is a case where two men, you two were caught up in this bind. And chose to let a man rot
away in jail," Simon remarked.

"It seems that way. But had we come forward right away, aside from violating our own client's privilege,
and putting him in jeopardy, would the information that we had have been valued? Would it have
proved anything?" Coventry replied.

Probably not, they say, because as a violation of attorney client privilege, it would never have been
allowed in court. They insist that for them, there was no way out.

"In terms of my conscience, my conscience is that I did the right thing. Do I feel bad about Logan?
Absolutely I feel bad about Logan," Coventry admitted.

The attorneys say they were so tormented over Logan's imprisonment that they convinced Wilson to let
them reveal that Wilson was the real killer after Wilson's death. Late last year, Wilson died. The two
attorneys finally took their affidavit out of the lockbox, and they called Logan's lawyer, pubic defender
Harold Winston.

Winston had already been trying to get Logan a new trial. He'd found two eyewitnesses who swore
Logan was not the killer. Now, with Kunz and Coventry's affidavit, he thinks Logan will finally go free.

"I know the attorney general's office of Illinois is considering this. And I have a lot of respect for that
office," Winston said. "And I'm hoping they will come to the right conclusion, that a mistake has been
made. And if they do that, he would go free."

And even though Winston represents Alton Logan, he agrees the two attorneys had to remain silent
until Wilson died. "I wish there had been a way this could have come out earlier. Under the…Illinois
ethics code, I think the only way would have been if Andrew Wilson had released his lawyers earlier," he
explained.

"There may be other attorneys who have similar secrets that they're keeping. I don't wanna be too
defensive but what makes this case so different, is that Dale and I came forward. And that Dale had the
good sense to talk to Wilson before his death. And get his permission. 'If you die, can we talk?' Without
that, we wouldn't be here today," Kunz said.

"See, I never stopped giving up hope. I've always believed that one day is gone somebody's gonna come
forth and tell the truth. But I didn't know when," Logan told Simon.

Asked what they would say to him if they were able to visit Logan in his cell, one of the attorneys said,
"There's nothing you can say. Well, it's been difficult for us. But there's no comparison what so ever to
what it's been for this poor guy."

"How has it been difficult for them?" Logan inquired.

"Alton, whether or not you can understand it, we've been hurting for you for 26 years," Kunz said. "How
often did I think about it? Probably 250 times a year. I mean I thought about it regularly."

"Everything that was dear to me is gone," Logan, who missed his mother's funeral, told Simon.

His brothers Eugene and Tony told 60 Minutes they've shared Alton's pain, and they always knew that
he was no killer. "My brother ain't got the nature to do nothin' like that in his soul. He ain't gonna take
nobody else's life. We weren't raised like that," Tony said.

"Your brother is 54 now. Can he start again at the age of 54?" Simon asked.

"I think we gonna make it," Eugene said. "If he get from behind them bars, I'm gonna turn him back on
to life. And we gonna live it together. We're gonna live it together."

But Alton Logan is still behind bars. "They are quick to convict but they are slow to correct they
mistakes," he said.

"All I wanted was the truth. All I want is the truth," he said.

"And the truth shall set you free," Simon remarked.

"Yes it will," Logan said.

One month after this report had aired, the truth finally did set Alton Logan free. A judge, citing the new
evidence, threw out his conviction and released Logan on just $1,000 bond. Illinois' attorney general will
not appeal the ruling and is deciding whether to retry Alton or to simply drop the charges.

Produced By Robert Anderson and Casey Morgan

Copyright 2009 CBS. All rights reserved.
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Bar Counsel
Disclosing Client Confidences:
When Doing the "Right" Thing May be the Wrong Thing to Do
By Helen Hierschbiel

Have you ever represented a client who you were concerned might commit suicide? Or had a client tell you that he was going to
kill someone? Did you tell others in order to stop your client’s plan?

Few ethical dilemmas have proven more challenging to resolve than those dealing with whether and when a lawyer should be
allowed  to reveal  confidential  information  to  prevent  harm.  Sometimes,  solving  these dilemmas  requires  lawyers  to  choose
between complying with fundamental obligations to clients and following their own conscience. Understandably, judgment can
become clouded under such tension. If you take nothing else from this article, let it be this: be thoughtful, thorough and seek
input from others before deciding whether, how and to whom to disclose a client’s confidential information.

The Basics
A lawyer’s duty to protect a client’s confidential information lies at the heart of the lawyer-client relationship. Frease v. Glazer, 330
Or 364, 370 (2000). “Our legal system is premised on the strict adherence to this principle of confidentiality, and ‘(t)he Supreme
Court has long held attorneys to stringent standards of loyalty and fairness with respect to their clients.’ ” McClure v. Thompson,
323 F3d 1233, 1242 (9th Cir 2003).

In Oregon, the duty is codified in both ORS 9.460(3) and Oregon RPC 1.6, which prohibit lawyers from revealing information
relating to the representation of a client. “Information relating to the representation of a client” includes information protected by
the attorney-client  privilege and  “other information  gained  in  a current  or  former professional  relationship  that  the client  has
requested be held inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client.”
RPC 1.0(f). Thus, the duty of confidentiality extends beyond the protection afforded to client communications by the evidentiary
rules of privilege to all information related to the representation of the client.

The purpose of the duty is not just to encourage full and frank discussion — such that clients share not only the good, but the
bad and the ugly — but also to facilitate a relationship of trust between the lawyer and client, such that the client, confident of the
lawyer’s loyalty, can hear and accept both good and bad news and heed the lawyer’s advice.

Notwithstanding the fundamental  importance of  the duty of  confidentiality,  exceptions do exist,  in  part  to reconcile conflicting
obligations  of  the lawyer  and  also to serve other  competing  and  compelling  public  interests.  Two of  the more challenging
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exceptions to understand in practice are found in RPC 1.6(b)(1) & (2):

A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

1) To disclose the intention of the lawyer’s client to commit a crime and the information necessary to prevent the crime;

2) To prevent reasonably certain death or substantial bodily harm.

While these two exceptions are not identical, they do have similarities. First and most importantly, they only permit disclosure; they
do not require it. A requirement to disclose may stem from other sources (such as a court order), but it does not arise out of RPC
1.6(b).

Second, assuming either exception applies, disclosure is only allowed “to the extent the lawyer reasonably believes necessary” to
accomplish the purpose of the exceptions, that is, to prevent the crime or harm. Oregon RPC 1.0(l) defines “reasonably believes”
to mean both that the lawyer actually believes the matter in question and the circumstances are such that the belief is reasonable.
The limitation on disclosure applies to the scope of both the information disclosed and the persons to whom the information is
disclosed. See In re Fuller,  621 NW2d 460 (Minn 2001)(sending more than 25 letters to individuals and government agencies
accusing client of chemical  dependency, fraud, intimidation and murder, constituted a disclosure of more information to more
persons than permissible).

In other words, when availing themselves of this exception, lawyers should be cautious about how much information is disclosed
and to whom. In  most,  but not all,  cases this means revealing only that information directly related to the intended crime or
impending harm, and only to the intended victim and/or law enforcement authorities. The devil, of course, is in the details. In order
to urge law enforcement or the victim to actually take protective action, the lawyer may find it necessary to reveal more information
than may at first seem appropriate. Lawyers would be wise to start with baby steps: provide limited information at the outset,
adding to the disclosure only if the listener does not seem to understand the scope or imminence of the danger.

Future Conduct vs. Future Harm
Oregon RPC 1.6(b)(1) by its terms only applies when a client  intends to commit  a crime in  the future.  It  does not  allow for
disclosure of a crime that the client has already committed. Some past acts, however, have continuing consequences that may
also be criminal in nature. Theft can become possession of stolen property, for instance. As to whether a lawyer may disclose
these “continuing crimes,” several jurisdictions have concluded that lawyers may not reveal the client’s continuing crime where
doing so would require revealing the client’s past crime. See, e.g., Arizona Ethics Op 2001-14 (2001). New York City Ethics Op
2002-1 (2002) concluded that

Attorneys may not disclose client confidences and secrets relating to a client’s completed criminal act even though the effects may
be continuing where that criminal act is the very subject on which the client is consulting the attorney and the client’s completed
conduct has satisfied all elements of the crime, i.e., where the continuing offense is ‘factually indistinguishable from a past offense’
aside from temporal continuation.’

On the other hand, Oregon RPC 1.6(b)(2), while also focused on preventing future harm, arguably may allow disclosure of past
misconduct by the client. While not building authority in Oregon, ABA Model Rule 1.6, Comment [6], says that:

…a lawyer who knows that a client has accidentally discharged toxic waste into a town’s water supply may reveal this information to
the authorities if there is a present and substantial risk that a person who drinks the water will contract a life-threatening or
debilitating disease and the lawyer’s disclosure is necessary to eliminate the threat or reduce the number of victims.

How Certain Do You Have To Be?
In order for the exception provided by Oregon RPC 1.6(b)(2) to apply, death or substantial  bodily injury must be “reasonably
certain.” Comment [6] to ABA Model Rule 1.6 says that “[s]uch harm is reasonably certain to occur if it will be suffered imminently
or if there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action
necessary to eliminate the threat.”

Notably, the future crime exception does not specify the degree of certainty a lawyer must have about the client’s intent to commit
a crime. Authorities that have examined similar rules agree that mere suspicion is not enough. Instead, a lawyer’s belief must at
minimum be objectively reasonable and have some foundation in fact. See, e.g., New York City Ethics Op No 2002-1(lawyer may
not reveal client confidences based on mere suspicion that client intends to commit crime). Similarly, the Ninth Circuit has held
that  “the guiding  rule for  purposes of  the exception  for  preventing  criminal  acts  is  objective reasonableness  in  light  of  the
surrounding circumstances.” McClure v. Thompson, 323 F3d 1233, 1245 (9th Cir 2003)(interpreting former ABA Model Rule 1.6(b)
(1)(1983)).

Without a standard specified in its rule, the Massachusetts Legal Ethics Committee also adopted the “reasonably likely” standard,
saying  that  the standard  should  not  be so high  that  the important  goal  of  preventing  serious harm to third  persons will  be
defeated, but also not be so low that the mere possibility of a crime triggers its application. Massachusetts Ethics Op No 90-2.
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Lessons From McClure
Four days after Carol Jones was found dead in her home, Robert McClure hired a lawyer to represent him in defending against
charges that he had murdered Jones and abducted her two children, ages 10 and 14. Over the next several  days,  McClure
revealed to his lawyer where the children could be found, drawing him a map of their locations. Based on his conversations with
McClure and the family, the lawyer believed that there was a possibility, albeit remote, that the children were still alive. Therefore,
on the third day after being retained by McClure, and without McClure’s authorization, the lawyer arranged for his secretary to
make an anonymous phone call to the sheriff disclosing the children’s locations. The sheriff found the children, who had each
died from a single gunshot wound to the head. McClure was then indicted and later convicted for the murders of Jones and her
two children. At trial,  the prosecution introduced extensive evidence obtained from the discovery of  the children’s bodies and
testimony regarding the anonymous phone call. McClure at 1235-1236.

The issue before the Ninth Circuit was whether McClure received ineffective assistance of counsel because his lawyer revealed
confidential  information regarding  the location  of  the children.  Specifically,  the court  sought  to determine whether the lawyer
reasonably believed disclosure was necessary to prevent the client from committing a criminal act that he believed was likely to
result in imminent death or substantial bodily harm.  McClure at 1243.

Relying heavily on the district court’s findings regarding contested facts, the Ninth Circuit concluded that the lawyer’s disclosure
of McClure’s confidential information was allowed by ABA Model Rule 1.6(b)(1), but warned nonetheless, “[t]his is a close case,
even  after  we give the required  deference to the state and  district  courts.  The choices made by McClure’s counsel  give us
significant pause, and, were we deciding this case as an original matter, we might decide it differently.” McClure at 1247.

In  a  lengthy  and  impassioned  dissent,  Judge Ferguson  did  not  find  the  lawyer’s  belief  about  the  children’s  status  to  be
reasonable and was troubled by the lawyer’s failure to conduct any investigation into whether the children were in fact alive, by
either asking McClure directly or by driving to the children’s locations on his own. In sum, Judge Ferguson writes,

[W]hether or not [the lawyer] did the “right” thing does not diminish the fact that his doing so constituted an abdication of his
professional duties and rendered his performance as McClure’s defense attorney deficient under the Sixth Amendment. [The
lawyer’s] concern for the children is certainly understandable and laudable, however, it does not negate the infirmity of McClure’s
conviction. McClure at 1256.

In the end, McClure’s legal  challenges failed and his lawyer escaped a finding of misconduct by the skin of his teeth. What
lessons should  lawyers take from McClure? If  you  are considering  disclosure of  confidential  information  against  your client’s
interests, take care to ensure that your belief about your client’s intentions or about the possible harm is truly reasonable and
based on objective facts. Investigate or inquire further, and test your reasonableness by discussing with colleagues—to the extent
allowed by the rules, of course. Consider the seriousness and imminence of the potential injury to others, whether alternatives
exist to prevent the potential injury, and the ultimate harm to your client. You need not ignore your own conscience; but you do
need to remember the duties you assumed when you took your oath as a lawyer and again when you undertook to represent this
particular client.

Endnotes

1. The overlap between privilege and the ethical duty of confidentiality, and the distinctions between the crime-fraud exception to
privilege and the exceptions discussed below is beyond the scope of this article.

2. See Comment [2] to ABA Model Rule 1.6.

3. Although the case arose in Oregon, the Ninth Circuit applied ABA Model Rule 1.6(b)(1)(1983) in evaluating the lawyer’s conduct.
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Conflicts of Interest, Part I:
A Periodic Series
By Sylvia Stevens

Based on the inquiries we receive, it is a safe bet that conflicts of interest are among — if not the most — vexing ethical questions
facing lawyers. This column will be the first in a periodic series discussing the rules governing conflicts of interest. We begin with
conflicts between current clients.

The first step in any conflicts analysis is to make sure you know who you represent. While seemingly a simple matter, many
conflict  problems  are  the  result  of  misidentifying  or  not  being  clear  about  who  is  actually  the  client  when  representing
organizations,  governments,  insurers,  would-be (prospective) clients and fiduciaries.  Entity clients and prospective clients are
addressed  in  Rules 1.13 and  1.18,  respectively.  For  a discussion  of  insurers as clients,  see OSB Formal  Ethics Ops.  Nos.
2005-30, 2005-77 and 2005-121. For a discussion of fiduciary clients, see OSB Formal Ethics Ops. Nos. 2005-62 and 2005-119.
See also, Ch. 5, The Ethical Oregon Lawyer (OSB 2006).

A related issue to properly identifying the client is knowing when the representation is over. Even a client who has not had a need
for a lawyer’s services in some time may nevertheless consider herself a current client. Oregon, like most jurisdictions, uses the
“reasonable expectations”  test,  pursuant  to  which  a person  will  be  deemed  to be a client  if  the  person  has  a reasonable
expectation under the circumstances that such a relationship exists. In re Weidner, 310 Or 757 (1990). A lawyer who has not taken
effective steps to document or clarify the end of a representation may find that a person believed to be a former client is in fact a
current client. See, e.g. OSB Formal Ethics Op. No. 2005-146.

Once it is clear that some issue exists between two or more existing clients, it must be determined whether there is a conflict
within  the meaning  of  the rules.  RPC 1.7(a)  divides  conflicts  between  current  clients  into two principal  categories:  “directly
adverse” conflicts and “material limitation” conflicts.  The third type of current client conflict is the “spousal” or “family” conflict,
which is really a type of “material limitation” conflict.

Directly Adverse Conflicts
“Directly adverse” conflicts represent a relatively small universe of situations. The most obvious directly adverse conflict is where a
lawyer, on behalf of Client 1, pursues a claim or asserts a defense against Client 2. Even where the lawyer’s representation of
Client 2 is wholly unrelated to Client 1’s matter, this kind of adverse representation is forbidden unless both clients give their
informed consent pursuant to RPC 7.1(b),  as discussed below.

Direct adversity conflicts are not limited to representing the opposing parties in litigation. Cross-examining or seeking discovery
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from Client 2 on behalf of Client 1 will  violate RPC 1.7(a) if Client 2’s testimony would be damaging to Client 1 or if Client 2’s
testimony has to be compelled and Client 1 wants to seek sanctions for Client 2’s lack of cooperation. The same limitations apply
to transactional matters so that for instance, a lawyer cannot represent the seller in a business transaction while at the same time
representing the buyer in a different matter.

Material Limitation Conflicts
Even where the interests of the current clients are not directly adverse, a conflict exists under RPC 1.7(a)(2) if there is a significant
risk that the lawyer’s ability to consider, recommend or carry out an appropriate course of action for a client will  be materially
limited by the lawyer’s other responsibilities or interests. In other words, there is a conflict if the lawyer’s responsibilities to others
or to the lawyer’s own interests will foreclose alternatives that would otherwise be available to the lawyer’s client. ABA Model Rule
1.7, Comment [8].

One example of  a  “material  limitation”  conflict  is  the so-called  “issue”  or  “positional”  conflict.  Ordinarily  a  lawyer  may  take
inconsistent legal positions in different tribunals at different times on behalf of different clients. It is not a conflict merely because a
lawyer seeks an outcome for one client that will  create an undesirable precedent for another client who is represented in  an
unrelated matter. On the other hand, a lawyer may not proceed with antagonistic legal positions if a decision in favor of one client
will weaken the legal position taken on behalf of the other client. ABA Model Rule 1.7, Comment [24].

A material limitation may result from the lawyer’s responsibilities to former clients under RPC 1.9  or from the lawyer’s service as a
corporate officer, or as a personal representative or other fiduciary. A lawyer’s own interests may also create a substantial risk of a
material limitation in the lawyer’s representation of a client. For example, when a client has expressed serious dissatisfaction with
the lawyer’s performance, there may be a substantial  risk that the lawyer’s advocacy on behalf of the client will  be materially
limited by the lawyer’s desire to avoid liability or because of the damage such claims do to the lawyer-client relationship.

Is the Conflict Consentable?
Having determined that a current client conflict exists, the next question for the lawyer is whether the conflict is consentable —
that is, whether the representation can proceed notwithstanding the conflict if  the affected clients agree. RPC 1.7(b) allows a
lawyer to represent a client even where a conflict exists under RPC 1.7(a) if four conditions are met:

- The lawyer must have a reasonable belief that she can provide competent and diligent representation to each affected client.

- The representation is not prohibited by law.

- The representation does not obligate the lawyer to contend for something for one client that the lawyer must oppose for another
client.

- Each affected client gives informed consent, confirmed in writing.

The first requirement is perhaps the most important, because no amount of consent can relieve the lawyer of the duty to provide
competent and diligent representation to a client. Lawyers must consider honestly whether they can, in the face of the conflict,
nevertheless afford each client the undivided loyalty to which every client is entitled.

Bankruptcy proceedings are one area where substantive law imposes limits on representations that are otherwise permissible
under the rules of professional conduct. There may well be others and lawyers are cautioned to ensure that no such legal limit
applies to the types of matters they handle.

The third requirement comes from the definition of an “actual conflict” under former DR 5-105.  It describes situations where a
lawyer might attempt to represent both positions in a dispute, such as by representing plaintiff and defendant in the same lawsuit
or buyer and seller in the same transaction. The impermissibility of such representations is generally self-evident, but not always.
See, e.g., In re McKee, 316 Or 114 (1993) (representing co-petitioning spouses in divorce); In re Wittemyer, 328 Or 148 (1999)
(representing  lender  and  borrower  in  same transaction);  In re Jeffery,  321 OR 260 (1995)  (representing  co-defendants  with
differing interests in same criminal proceeding). Lawyers may not seek the clients’ consent to conflicts of this type.

Finally, when a conflict is consentable, the clients’ consent must be informed and confirmed in writing, as those terms are defined
in RPC 1.0.  Lawyers are subject to discipline for failing to comply with the technicalities of consent even when the clients have
given their informed consent orally. See In re Lawrence, 332 Or 502 (2001) and In re Brandt/Griffin, 331 Or 113 (2000).

Endnotes

1. Oregon RPC 1.7(a) provides:

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a current conflict of
interest. A current conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client;

(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s
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responsibilities to another client, a former client or a third person or by a personal interest of the lawyer; or

(3) the lawyer is related to another lawyer, as parent, child, sibling, spouse or domestic partner, in a matter adverse to a
person whom the lawyer knows is represented by the other lawyer in the same matter.

2. The ABA Model Rules do not have a separate category of spousal or family conflicts.

3. Oregon RPC 1.7(b) provides:

(b) Notwithstanding the existence of a current conflict of interest under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each
affected client;

(2) the representation is not prohibited by law;

(3) the representation does not obligate the lawyer to contend for something on behalf of one client that the lawyer has a
duty to oppose on behalf of another client; and

(4) each affected client gives informed consent, confirmed in writing.

4. Some commentators suggest that the “material limitation” conflict subsumes the “direct adversity” conflict because when a
lawyer represents two clients with directly adverse interests they are each likely to feel betrayed and the resulting damage to the
lawyer-client relationship is likely to limit the lawyer’s ability to represent each client effectively. The Restatement uses a single
standard: “if there is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected” by
the lawyer’s duties to another client. Restatement of the Law Governing Lawyers §121 (2000).

5. Conflicts under RPC 1.9 will be discussed in a future article. 

6. The Oregon Code of Professional Responsibility (the DRs) was repealed effective Jan. 1, 2005 with the adoption of the Oregon
Rules of Professional Conduct.

7. For definitions of “informed consent” and “confirmed in writing, see Oregon RPC 1.0(g) and (b), respectively 
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Conflicts, Part II:
Former Client Conflicts
By Sylvia Stevens

The October 2009 Bar Counsel column explored conflicts of interest between current clients under Oregon RPC 1.7. This column
focuses on the duties a lawyer owes to former clients under RPC 1.9.

As with Rule 1.7, the underlying premise of Rule 1.9 is the duty of loyalty that lawyers owe to their clients. Rule 1.9 is concerned
with the obligations that continue after the representation ends.  The principal difference between Rule 1.7 and Rule 1.9 is that
the conflict rules for current clients are stricter and apply in more situations. The limitations of Rule 1.9, by contrast, generally
apply when a lawyer undertakes a representation adverse to a former client when the matter involved in the prior representation is
the same or substantially related to the new matter. Lawyers are not barred absolutely or in perpetuity from representing interests
adverse to those of their former clients. Former clients have less “veto-power” over a lawyer’s other clients and work than do
current clients.

Perhaps the most important thing to remember about former client conflicts, or the thing that will reduce anxiety the most, is that
any kind of conflict with a former client can be resolved through informed consent, confirmed in writing. Former client conflicts are
always “waivable,” regardless of the degree of adversity between current and former client, provided, of course, that all affected
clients give their informed consent, confirmed in writing.

The basic former client conflict prohibition is found in Rule 1.9(a). It prohibits a lawyer who has previously represented a client in a
matter from thereafter representing another person in the same or a substantially related matter where the interests of the current
and  former  client  are adverse,  unless all  affected  clients give their  informed  consent,  confirmed  in  writing.  In  attempting  to
determine whether representation in a new matter will conflict with obligations to a former client, it helps to break the analysis into
steps.

The first step is to confirm that the current representation is adverse to someone who is actually a former client. That is a two-part
inquiry, looking first at whether the lawyer ever had a lawyer-client relationship with the adverse person or entity. See, generally,
Chapter 5, The Ethical  Oregon Lawyer  (OSB 2006). Spouses, children and parents of individual  clients; constituents of entity
clients;  and persons to whom a fiduciary client  owes duties are not  themselves,  without  more, clients.  It  is also important  to
confirm that the lawyer-client relationship has ended. “If a lawyer’s employment is limited to a specific matter, the relationship
terminates when the matter has been resolved. If a lawyer has served a client over a substantial period in a variety of matters, the
client  sometimes may assume that  the lawyer will  continue to serve on a continuing basis unless the lawyer gives notice of
withdrawal. Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in writing, so

1

Welcome to the Oregon State Bar Online http://www.osbar.org/publications/bulletin/09dec/barcounsel.html

1 of 4 11/6/2012 4:10 PM

Supplement 16-2



that the client will not mistakenly suppose the lawyer is looking after the client’s affairs when the lawyer has ceased to do so.” ABA
Model Rule 1.3, Comment [4].

The second phase of the analysis is to determine whether the interests of the current and former clients are “materially  adverse.”
Where the current and former clients are opposing parties in litigation or in a transaction, the adversity of their interests is obvious.
More difficult are situations where the former client is not an adverse party, but could suffer a serious legal, financial  or other
identifiable detriment as a result of the lawyer’s work for the new client. A fairly common example is the former client who will be
an adverse witness in the new client’s legal matter. See OSB Formal Op. No. 2005-110; see also In re Marshall, 17 DB Rptr 265
(2003)  (lawyer  stipulated  to  having  a  conflict  when,  after  drafting  client’s  will  designating  two  individuals  as  co-personal
representatives, she represented one of the individuals in challenging the qualifications of the other individual).

The next analytical step is determining whether the current and former matters are “the same” or “substantially related.” “Matter” is
defined  in  Rule 1.0(i)  to include any “proceeding,  application…contract,  claim,  controversy,  investigation,  charge,  accusation,
arrest or other particular matter involving a specific party or parties.” For purposes of determining whether the current and former
matters are “the same,” the scope of a matter is fact-specific and a question of degree. A lawyer who has been directly involved in
a specific transaction  or dispute is clearly prohibited  from subsequent  representation  of  other clients with  materially adverse
interests in that transaction or dispute. On the other hand, a lawyer who has handled several matters of a particular type for a
former client is not barred from later representing another client in a factually distinct matter of the same type even though the
subsequent representation involves taking a position adverse to the former client. In other words, a matter of the same type as a
former client matter, but otherwise factually distinct, is not the “same” matter for purposes of RPC 1.9(a). “The underlying question
is whether the lawyer was so involved in the matter that the subsequent representation can be
justly regarded as a changing of sides in the matter in question.” ABA Model Rule 1.9, Comment [2].

The much more difficult question (and one that is typically dispositive) is whether matters are “substantially related” within the
meaning  of  the Rule.  Because Oregon  has not  adopted  official  comments,  our  version  of  RPC 1.9 includes a definition  of
“substantially related” that was drawn in part from the Comment to ABA Model Rule 1.9 and in part from former DR 5-105. As so
defined, matters can be substantially related in either of two ways: 1) the lawyer’s representation of the current client will injure or
damage the former client in connection with the same transaction or dispute that was the subject of the former representation; or
2) there is a substantial risk that confidential factual information as would normally have been obtained in the representation of the
former client would materially advance the current client’s position in the new matter.

The substantial relationship test of RPC 1.9 serves the dual purpose of ensuring at least some degree of loyalty to former clients
and safeguarding against misuse of a former client’s confidential information.  The first part of Oregon’s definition addresses the
first purpose, by disallowing a representation that will injure or prejudice the former client “in connection with” what was done for
that client in the prior representation. Similar to the prohibition against side-switching, this aspect of the substantial relationship
test prohibits a lawyer from attacking her own earlier work,  even if there is no risk that the former client’s confidentiality will be
breached. For example, a lawyer who drafts a contract for one client cannot thereafter challenge its validity on behalf of another
client. Likewise, a lawyer who does estate planning for one client is prohibited from later representing a disgruntled heir seeking to
overturn the former client’s will. See, e.g., In re Bowker, 20 DB Rptr 16, (2006) (lawyer disciplined for representing bank to collect
on a loan after having represented borrower to acquire the loan); and In re DeZell, 9 DB Rptr 143 (1995) (“matter-specific” conflict
existed under former DR 5-105 when lawyer represented husband in defense of domestic abuse charges after having assisted
wife in obtaining a family abuse prevention restraining order against husband).

The second part of the “substantial relationship” definition focuses on the protection of confidential information. Analysis under
this aspect asks whether the lawyer would have learned confidential  information in the former representation that would be of
significance in the subsequent representation. This requires consideration of the kind of information that normally would have
been  available  to  a  lawyer  during  the former  representation,  and  whether  the information  presumed  to  be in  the lawyer’s
possession  is  relevant  to the new (adverse)  matter  so as to give the lawyer  and  the current  client  an  advantage.  The rule
establishes a presumption  that  all  information  as normally would  have been obtained  in  the prior  representation  was in  fact
learned, thus sparing the former client who objects to an adverse representation from having to disclose the very information that
is sought to be protected. As expressed by one authority, “It  is also awkward, unseemly and destructive of public faith in the
integrity of the system for a lawyer and a former client to argue in public over just how much the lawyer could really be trusted to
maintain confidentiality.”

On the other hand it is unfair both to the lawyer and the lawyer’s new client if a former client’s overly broad or vague picture of the
former representation is accepted without contradiction. Thus, a lawyer may challenge a former client’s objections by describing
the general categories of information that normally would have been available or which were actually learned in the former matter,
but the lawyer cannot reveal the specifics of information actually learned.

It is also worth noting that the definition in RPC 1.9(d)(2) refers to “confidential factual information” that would have been learned
in the representation. This language comes from Comment [3] to ABA Model Rule 1.9, which also says that “general knowledge of
a client’s  policies  and  practices  ordinarily  will  not  preclude a subsequent  representation.”  This  suggests  that  possession  of
so-called “playbook” information is insufficient to disqualify a lawyer from a representation adverse to a former client. There is

2

3

4

5

Welcome to the Oregon State Bar Online http://www.osbar.org/publications/bulletin/09dec/barcounsel.html

2 of 4 11/6/2012 4:10 PM



certainly an argument that a lawyer has an improper advantage if allowed to use general tactical information and psychological
insights about a former client – such as the client’s negotiating style, aversion to risk and ability to handle the stress. Taken too
far, however, disqualification on that basis alone would be a permanent bar against opposing a former client in any new matter
regardless of whether there is any meaningful relationship between the former and current matters. The language in RPC 1.9(d)
is a compromise that disqualifies a lawyer from an adverse representation only when he has concrete factual information, rather
than only intangible insights, about the former client that are either directly in issue or of significant value in the new matter.

A lawyer’s duties to a former client are significantly less broad when the lawyer’s relationship to the client was through association
in a former law firm. RPC 1.9(b) disqualifies a lawyer from representations adverse to a client of a former law firm only if the
current and former matters are substantially related and the individual lawyer actually acquired information protected by RPC 1.6
that is material to the new matter. This is, in essence, the flip side of the “firm unit” rule under which every member of a firm is
disqualified  if  any one of  them is.  See RPC 1.10(a).  In  other words,  once a lawyer leaves a law firm, she may undertake a
representation adverse to a person represented by her former law firm unless while at the firm she acquired material, confidential
factual information about the firm’s client.

RPC 1.9(c) imposes a slightly different obligation to former clients. Unlike RPC 1.9(a) and (b), which address a lawyer’s duties in a
representation  adverse to a former  client,  RPC 1.9(c)  prohibits  a lawyer  from using or  revealing  information  relating  to the
representation of a former clients, even where the lawyer has not undertaken a representation adverse to the former client.

The prohibition against disclosure of a former client’s information is broad and the only exception is where the disclosure would be
permitted  or  required  by  “these Rules.”   By  contrast,  using  information  relating  to the representation  of  a  former  client  is
prohibited only where it will be used to the client’s disadvantage and if the information has not become “generally known.”

There is no clear definition  of  what  “generally known” means,  as used in  RPC 1.9(c).  Comment  [3]  to ABA Model  Rule 1.9
suggests that a lawyer will not be disqualified from a subsequent adverse representation if information obtained from the former
client has been disclosed to the public or to other parties. Whether information in the public record is entitled to protection is an
open question in Oregon. In In re A., 276 Or 225, 554 479 (1976) a lawyer was disciplined for revealing information contained in
the public record about a current client. Whether the rule of that case would be applied in to information about a former client
remains to be seen, although the plain language of RPC 1.9(c) gives less protection to the public record information of a former
client. In the absence of any guidance from the court on that point, cautious lawyers will use information of former clients only if it
has been widely and very publicly distributed (such as on the front page of the local newspaper).

Endnotes

1. This article deals with former private practice clients. With the exception of RPC 1.9(c), the duties owed to clients by current and
former government lawyers are governed by RPC 1.11.

2.  To a significant  extent  or  degree;  substantially.  (The American Heritage® Dictionary of  the English Language,  4th  Edition,
Copyright © 2009 by Houghton Mifflin Company.)

3.  Under former DR 4-101,  “confidences” was defined  as information  protected  by the applicable attorney-client  privilege,  as
contrasted with “secrets,” which encompassed unprivileged information learned in the course of the representation that the client
asked be “held inviolate” or which would be embarrassing or detrimental to the client if disclosed. By contrast, RPC 1.6 prohibits
lawyers from revealing “information relating to the representation of a client.” That phrase, in turn, is defined in RPC 1.0 to include
both types of information described in formerDR 4-101. As used here and generally in connection with the RPCs, “confidential
information” means information entitled to protection under RPC 1.6.

4. Under former DR 5-105(C)(1), this was referred to as a “matter-specific conflict.”

5. §13.5, Hazard, G. & Hodes, W., The Law of Lawyering, 3d Edition, (Aspen Publishing 2004), p. 13-14.

6. Using or revealing information of a former client is permitted by RPC 1.9(c) where “these rules would permit or require.” In
Oregon, RPC 1.6 is the only rule that permits, but does not require, the disclosure of a client’s protected information and even
then only in limited circumstances.
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Frequently Asked Questions:
Avoiding Contact with Represented Parties
By Helen Hierschbiel

You have been trying to negotiate a settlement with opposing counsel  via e-mail.  In order to keep your client  apprised of the
negotiations, you have been copying your client on the e-mails you send. Likewise, opposing counsel has copied his client on the
e-mails he sends to you. In your last response, you accidentally hit “Reply to All,” thereby sending your response both to opposing
counsel and to his client. Have you just had an improper contact with a represented person?

Sadly, yes. Oregon RPC 4.2 prohibits a lawyer from communicating with a person whom the lawyer knows is represented by
counsel on the subject of the representation. The primary purpose of the rule is to protect represented persons “against possible
overreaching by other lawyers who are participating in the matter, interference by those lawyers with the client-lawyer relationship,
and the uncounseled disclosure of information relating to the representation.” ABA Model Rules of Professional Conduct, Rule
4.2, Comment (1). Courts have interpreted the rule broadly, finding a violation even where the lawyer is ignorant of the prohibition
(In re Venn, 235 Or 73 (1963)), or acts negligently (In re McCaffrey, 275 Or 23 (1976)), or impulsively (In re Lewelling, 296 Or 702
(1984)), or where the communication was brief or not likely to cause serious harm (In re Hedrick, 312 Or 442 (1991)).

Because RPC 4.2 is interpreted broadly and strictly to effect its purpose, it can pose an ethical trap for lawyers who do not fully
understand its meaning or reach.

To Whom Does it Apply?
You are a lawyer on inactive status and have filed a lawsuit pro se against a company. The company retains a lawyer who files a
response to your complaint. May you call the president of the company directly to try to settle the suit?

No. Inactive lawyers representing their own interests are subject to the rule prohibiting communications with a represented party.
See, e.g., In re Smith,  318 Or 47 (1993). This is true despite the fact that parties to proceedings generally may communicate
directly with one another. See OSB Formal Op No 2005-6. Further, it does not matter that the lawyer and represented party share
a relationship that requires them to interact outside of the context of the litigation. See In re Otto W. Heider, 217 Or 134, 155
(1959)(rejecting  lawyer’s  defense  that  communication  allowed  because  accused  and  represented  party  had  business
relationship).

On the other hand, where a lawyer is neither representing her own interests, nor those of a client, RPC 4.2 does not restrict the
lawyer’s communications with represented persons. For example, governmental entities sometimes hire lawyers in positions that,
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because of the nature of the job duties, do not require a license to practice law. Investigators and compliance officers are typical
examples. Because they do not engage in the actual practice of law, the lawyers in such positions are not acting as the legal
representative for the entity nor acting in their own interests. In In re Mettler, 305 Or 12 (1988), the court held that a lawyer who
worked  as  a  securities  examiner  for  the  state  did  not  violate  former  DR 7-104 by  negotiating  a  settlement  directly  with  a
represented securities dealer because there was no attorney-client relationship between the lawyer and the state and he was not
acting for his own benefit.

“The Subject of the Representation”
You represent  plaintiff  in a civil  suit  alleging that your client overpaid in purchasing the assets of  the defendant,  because the
defendant’s bookkeeper overstated the value of the inventory to cover up his embezzlement. Although the bookkeeper is neither a
party to, nor represented in the civil case, the bookkeeper is being represented by a lawyer in criminal proceedings relating to the
embezzlement. May you notice and take the deposition of the bookkeeper without notice to or consent of  his criminal  defense
lawyer?

No. Oregon RPC 4.2 prohibits communicating with a represented person on the subject of the representation. Although “subject”
is not defined in the rules of professional conduct, its meaning is broader than simply the specific legal matter on which a lawyer
is representing a client. In re Newell,  348 Or 396, 407 (2010). The question for purposes of RPC 4.2 is whether the lawyer’s
representation involves a common factual subject. Id at 409 (“Factually, each lawyer’s representation involved a common subject
— whether [the defendant’s] books were overstated.”). See also, In re Burrows, 291 Or 135 (1981)(former DR 7-104 prohibited
district attorney from arranging the defendant’s participation as an undercover drug informant when the district attorney knew that
defendant was represented on pending rape and robbery charges).

Lawyers who practice in multiple jurisdictions need to be particularly mindful of the distinction between the term subject and the
term matter as it relates to RPC 4.2. While every jurisdiction has adopted some version of a rule modeled on ABA Model Rule 4.2,
they are not uniform. In contrast to Oregon RPC 4.2, the ABA Model Rule prohibits a lawyer from communicating with a “person
the lawyer knows to be represented by another lawyer in the matter.”

Authorized by Law?
You have filed a lawsuit against the defendant, whom you know to be represented by counsel. You have asked the defendant’s
lawyer if she will accept service on behalf of her client, but she has not responded. May you serve defendant directly?

Yes. Perhaps the most important exception to RPC 4.2 is for communications that are “authorized by law or by court order.” RPC
4.2(b). A classic example of when a communication may be “authorized by law” is when it involves service of process. In re Carroll,
15 DB Rptr 48 (2001)(serving show cause pleadings directly on the opposing party without the consent of the party’s lawyer was
not a violation of former DR 7-104).

Authorized by law is generally interpreted to mean expressly permitted or required by statute or other regulation. The exception is
narrowly construed and does not extend to every contact that is not expressly prohibited. For example, in In re Schenck, 320 Or 94
(1994), the lawyer was disciplined for mailing a request for production immediately after service of complaint on a person known to
be represented by counsel. Although the rules of civil procedure allow a request for production to be served with the summons
and complaint, separate mailing to the represented party was an improper communication. Similarly, in Newell, supra, while the
court agreed that discovery rules authorize a lawyer to question a represented party directly, “the ‘authorized by law’ exception
does not extend so far that it permits one lawyer to unilaterally exclude a represented witness’s lawyer from the deposition.” 348
Or at 413. Thus, the represented party’s lawyer must be notified of the deposition and given the opportunity to attend.

When Do You Know a Person is Represented?
You represent the husband in a post-dissolution proceeding you filed against the wife just two months after the final judgment was
entered. The wife was represented in the dissolution, and her lawyer has not submitted a notice of withdrawal to the court. You have
served the wife with the pleadings and would like to contact her directly about the matter. May you do so without getting consent
from her divorce lawyer?

Not necessarily. Oregon RPC 4.2 by its terms only applies when the lawyer knows that the person is represented. Knows is
defined under Oregon RPC 1.0(h) to denote actual knowledge of the fact in question. However, knowledge may be inferred from
the circumstances. Moreover, the conclusion of a matter, or one aspect of a matter, does not mean that the opposing party is no
longer represented on the subject of the concluded matter. RPC 1.0(h). Therefore, if there is substantial reason to believe that the
person is still represented, a lawyer should not try to evade the requirement of obtaining consent of counsel by closing his eyes to
the obvious. See In re Schwabe, 242 Or 169 (1965)(lawyer was reprimanded when, doubting the assertion by opposing counsel
that adverse party was represented, he contacted the adverse party directly). On the other hand, knowledge that a person will use
a lawyer or that the person generally uses a particular lawyer for its legal work is not sufficient to trigger the application of the rule.
This is true even for corporations and government entities that have in-house counsel.

What if the Represented “Person” Is an Entity
You are representing an employee in a discrimination lawsuit against its former employer, Company. Company has retained outside
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counsel  to represent it  in the lawsuit.  You want to interview a former employee who has witnessed discriminatory practices by
Company. May you do so without notifying or getting the consent of Company’s lawyer?

Yes. OSB Formal Ethics Op No 2005-80 addresses the question of when a current or former employee of a corporation should be
deemed to be represented for purposes of RPC 4.2. With respect to former employees, the answer is simple: they are not deemed
to be represented by the corporation’s lawyer. Therefore, a lawyer need not obtain permission from a corporation’s counsel  to
speak with  former employees unless the lawyer  has actual  knowledge that  the corporation’s  counsel  represents  the former
employees. The opinion cautions, however, that lawyers should not ask questions of former employees that seek to invade the
entity’s privileged communications. See RPC 4.4(a).

When dealing with current employees the answer is not quite so simple, particularly in the absence of any express authority in
Oregon.  The opinion offers the following approach, based in large part on a review of authority from other jurisdictions: A current
employee is deemed to be represented by the corporation’s lawyer, and therefore may not be contacted, if 1) the conduct of the
current employee is at issue in the matter or 2) the current employee is part of corporate management. Whether an employee is
part of management may not always be clear. The ABA Model Rule 4.2, comment (7) provides the following guidance: “In the case
of a represented organization, this Rule prohibits communications with a constituent of the organization who supervises, directs or
regularly consults with the organization’s lawyer concerning the matter….” Certainly, corporate officers and board members would
fall within the corporate management sphere based on that comment. Not every employee with the title of manager necessarily
would, especially employees who manage people rather than policy.  Where a person’s role in  the entity is not clear, lawyers
should proceed with caution.
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Tying Up Loose Ends:
How to End a Relationship
By Helen Hierschbiel

No, this has not become an advice column for the lovesick and heartbroken. Nor is it meant to address ending the difficult lawyer-
client  relationship.  Even  when  the lawyer-client  relationship  has  been  a positive one,  however,  knowing  how to neatly  and
deliberately close the relationship can help to ensure that the client leaves with clear expectations for the future and that the
lawyer avoids ethics and malpractice traps.

Saying Good-Bye
One piece of advice that lawyers are likely to hear repeatedly from the bar’s ethics hotline is to send a disengagement letter upon
termination of the representation. The purpose of a disengagement letter is to manage the client’s expectations, to make clear that
the lawyer does not intend to take any further action on the client’s behalf. While sending a disengagement letter may seem an
obvious best practice, it is not always followed for a variety of reasons. Some lawyers may feel the end is clear and need not be
reinforced; some may be too busy with new matters to take the time to write; still others may not want to completely shut the door
to the relationship.

Establishing clear expectations for the client at the end of the representation is particularly important when some further action
may be warranted, but outside the scope of the agreed upon representation. Disclaiming responsibility for future action on a case
can help to avoid malpractice claims. In addition, conflict of interest problems may arise when lawyers fail to clarify the end of a
relationship. Even a client who has not used the lawyer’s services in some time may nevertheless consider herself a current client.
In fact, some lawyers encourage that belief, nurturing the possibility of additional business from the client when legal services are
needed in the future.

If a lawyer’s employment is limited to a specific matter, the relationship terminates when the matter has been resolved. If a lawyer
has served a client over a substantial period in a variety of matters, the client sometimes may assume that the lawyer will continue to
serve on a continuing basis unless the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer relationship still exists
should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after the
client’s affairs when the lawyer has ceased to do so.

ABA Model Rule 1.3, Comment [4]
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In Oregon, a lawyer-client relationship exists if the purported client has a reasonable expectation under the circumstances that
such a relationship exists. In re Weidner, 310 Or 757 (1990).

We hold that, to establish that the lawyer-client relationship exists based on reasonable expectation, a putative client’s subjective,
uncommunicated intention or expectation must be accompanied by evidence of objective facts on which a reasonable person would
rely as supporting existence of that intent; by evidence placing the lawyer on notice that the putative client had that intent; by
evidence that the lawyer shared the client’s subjective intention to form the relationship; or by evidence that the lawyer acted in a way
that would induce a reasonable person to rely on the lawyer’s professional advice. The evidence must show that the lawyer
understood or should have understood that the relationship existed, or acted as though the lawyer was providing professional
assistance or advice on behalf of the putative client….

Weidner at 770.

Thus,  a lawyer who has not taken effective steps to document or clarify the end of a representation may find that a person
believed to be a former client is in fact a current client. See, e.g., OSB Formal Ethics Op No 2005-146 (lawyer who sends periodic
reminders  to  past  clients  regarding  the  possible  need  for  further  action  on  completed  matters,  maintains  a  current-client
relationship with those clients).

Distinguishing between current and former clients is important because the conflict rules for current clients are stricter and apply
in more situations than those for former clients. For example, RPC 1.7 applies any time that the representation of a current client
is  directly  adverse  to  another  current  client.  The limitations  of  RPC 1.9,  by  contrast,  generally  apply  only  when  a  lawyer
undertakes  a  representation  adverse to  a former  client  and  the matter  involved  in  the prior  representation  is  the same or
substantially related to the new matter. In short, former clients have less “veto-power” over a lawyer’s other clients and work than
do current clients. Further, unlike current client conflicts, former client conflicts can always be waived with the informed consent,
confirmed in writing, from each affected client. See RPC 1.9(a).

Purging
As file storage costs increase and lawyers look for ways to trim their budgets, many lawyers have asked general counsel’s office
whether and when they may destroy closed client files. While the Oregon Rules of Professional Conduct do not directly address
the question, they do provide some guidance. Oregon RPC 1.15-1(a) requires that lawyers safeguard client property and maintain
“complete records  of  …funds and  other  property”  for  five years  after  termination  of  the representation.  This  rule is  usually
interpreted to apply to lawyers’ obligations to maintain trust accounts and trust account ledgers. However, both Oregon case law
and ethics opinions indicate that client property includes files maintained by lawyers on their clients’ cases. See, e.g., OSB Formal
Ethics Op No 2005-125. Thus, RPC 1.15-1(a) could be interpreted to require lawyers to keep at least a “record” of their client files
for five years. In addition, because client files may well include original client documents, the decision about whether to destroy a
file  will  depend  in  part  on  the client’s  wishes  and  the lawyer’s  obligation  to  preserve client  documents  and  information  in
accordance with RPC 1.15-1. Further, under RPC 1.16(d), lawyers are required upon termination of representation to “surrender
papers and property to which the client is entitled….”

In addition to their obligations under the rules of professional conduct, lawyers should consider the substantive law of their area of
practice for guidance about how long they should retain client files. For example, estate planning lawyers who still  keep their
clients’ original wills, should consult ORS 112.800-112.830, which establishes the terms and conditions under which lawyers may
destroy wills. The ABA Legal Ethics Committee has offered the common sense advice that lawyers should exercise discretion in
determining the length of time for retention of a file, depending on the nature and content of the file, and the relevance and
materiality to matters that might be expected to arise in the future. See ABA Informal Op No 1384 (1977). Thus, lawyers should
not destroy or discard information that they know their clients are likely to need in the future, such as corporate books or records,
or information relating to the establishment of intellectual property rights. Note, too, that the PLF has file retention guidelines that
parallel to some extent the statutes of limitations on malpractice claims.

If lawyers do not want to maintain responsibility for these types of file materials, then they must ensure that their clients have a
complete copy of their files (as well as all  originals where necessary) at the close of representation. Either the disengagement
letter or the initial fee agreement (or both, ideally) should notify clients of the lawyer’s retention policy, exactly when the lawyer
plans to destroy the client file, and how the client can obtain a copy of the file.

Finally, when purging client files, lawyers should be mindful of their duty of confidentiality. Lawyers may contract with third parties
to dispose of client files as long as they make reasonable efforts to ensure that the third party takes steps to protect confidential
information. See OSB Formal Ethics Op 2005-141(law firm may contract with recycling service to dispose of documents that may
contain information relating to the representation of a client.)

This  column  obviously  just  touches  the  surface  of  issues  that  lawyers  should  be  aware  of  when  ending  a  lawyer-client
relationship.  For  more in-depth  information  on  managing  and  disposing  of  client  files,  the Professional  Liability  Fund  (PLF)
publishes a number of  useful  guides,  including  File Retention and Destruction,  which  can  be found  on  the PLF website at
www.osbplf.org/docs/aids/File%20Retention.pdf. In addition, the PLF practice management advisors can be a helpful resource for
questions unique to your practice or your situation.
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Bar Counsel
Breaking Up Is Hard to Do:
How to End a Relationship, Part II
By Scott Morrill

Last  month’s  bar  counsel  column  discussed  some  of  the  issues  surrounding  an  amicable  breakup  of  the  attorney-client
relationship. This column will explore the issues surrounding a strained breakup.

There are many good reasons why the attorney-client relationship could and should end and not many bad ones, at least under
the Oregon Rules of Professional Conduct. Assuming that you, your client or both are no longer happy with your relationship,
when and how should you terminate the relationship? Oregon RPC 1.16 sets out the minimum requirements you must meet when
deciding whether and how to withdraw from representing a client. Following both the letter and spirit of RPC 1.16 will not only
comply with your ethical obligations, but will hopefully minimize any client dissatisfaction, thereby avoiding a bar complaint in the
process.

When Withdrawal is Warranted
Oregon RPC 1.16 discusses mandatory and permissive withdrawals, and some comment about each may be helpful. A lawyer
must withdraw if the continued representation will result in a violation of the professional conduct rules. RPC 1.16(a). Withdrawal
is  mandatory  under  these circumstances.  For  example,  if,  after  initiating  a  lawsuit,  you  discover  that  your  client’s  claim is
completely without merit and your client instructs you to proceed anyway, you must withdraw because you cannot pursue a claim
you know lacks merit. See RPC 3.1. Similarly, if  you become physically or mentally incapable of continuing to represent your
client, you must withdraw. See RPC 1.16(a)(2).

Oregon RPC 1.16(b) sets out situations in which you are permitted, but not required, to withdraw and essentially allows you to
withdraw for any reason not otherwise prohibited. For example, you may withdraw if you feel you no longer can trust your client, if
you are changing your practice focus or if  your work flow makes it  difficult  to continue. Remember, being too busy is not an
excuse for neglecting a client’s legal matter and you should withdraw if you do not have the time to devote to your client’s case.
See OSB Formal Ethic Op No 2005-178.

Protecting the Client’s Interests
Assuming you have a basis to withdraw under RPC 1.16(a) or (b), Oregon RPC 1.16(d) provides guidance on how to withdraw.

First, a lawyer must take steps reasonably practicable to protect a client’s interests, such as giving reasonable notice to the client.
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Withdrawing one day before trial is not reasonable notice. In re Wilson, 1 DB Rptr 225, 227 (1986). One week before trial is likely
not enough, but where on the time continuum is enough is still  uncertain. If you withdraw close in time to a hearing or other
significant event, you should consider obtaining a continuance or delay. If the breakup is unhappy, it is very likely that your client
will fault you if you withdraw too close to a pending hearing or trial. However the bar has received complaints from former clients in
which the withdrawing lawyer obtained a continuance that the client did not want. Thus, in situations where you are unsure of
your client’s position, you should consult with your client, as strained as that conversation may be, and determine whether he or
she wants more time before you seek a set over or extension in time in the matter.

You must give the client time to find new counsel. Depending on the complexity of the legal matter and the timing, you may have
to at least cooperate with possible replacement counsel. You may even be required to assist your client in finding a new lawyer.
People v.  Archuleta,  638 P2d  255 (Colo.  1981)  (lawyer  disciplined  for  failing  to make arrangements  for  substitute counsel).
Referring your departing client to the bar’s referral service is helpful, but may not be enough for complex cases.

You must surrender papers and property “to which the client is entitled.” RPC 1.16(d). This is often the hot button in strained
breakups. Generally your client is entitled to everything in the file. Exceptions are few and specific. For instance, if  you have
materials from some other client’s file in the departing client’s file because the materials are helpful to your strategy, you do not (in
fact, should not because of Oregon RPC 1.6 concerns) turn over those materials. See OSB Formal Ethics Op No 2005-125. You
do have the right to assert an attorney fee lien over your client’s file if the client owes you for fees. See ORS 87.450. However,
your lien rights must yield to your fiduciary duties to your client if your client is unable to pay your bill and the file is necessary to
avoid  foreseeable prejudice to your  client.  See  OSB Formal  Ethics  Op  No 2005-90.  See also Hierschbiel,  “Are Lien  Rights
Absolute?” OSB Bulletin (May 2006).

Several  ethics opinions discuss when and how to withdraw when unpaid fees are the primary reason. See, e.g., OSB Formal
Ethics Op Nos 2005-1, 2005-33, 2005-34. The theme of these opinions is that you may withdraw over fee issues, but you need to
carefully follow the provisions of Oregon RPC 1.16 when doing so.

In the rare case that you have money in trust at the end of a difficult breakup with a client you are obligated to return any unused
portion of these funds. While the rule sates that you should return the unused retainer “upon termination of representation,” it is
somewhat silent as to the timing. It is a good idea to cut the check right away. If you wait for your regular billing cycle, you may
not run afoul of the rule, but you will likely incur the wrath of your already unhappy former client. Additionally, if the client disputes
whether you  have earned your fee,  you  are obligated  to keep the funds in  trust  until  the dispute is  resolved.  Oregon RPC
1.15-1(e).

How to Withdraw
Oregon RPC 1.16(c) requires that you comply with applicable law relating to notice to or permission of a tribunal. The Oregon
Revised  Statutes  provide some guidance on  the process  of  withdrawing.  ORS 9.380 allows a lawyer  to withdraw,  “[b]efore
judgment or final determination, upon the consent of the attorney filed with the clerk or entered in the appropriate record of the
court.” This looks like withdrawal when the relationship is reasonably amicable. The statute goes on to allow withdrawal, “upon the
order of the court or judge thereof, based on the application of the client or the attorney, for good and sufficient cause.” In the first
case permission from the court is not necessary, but in the second case permission is required. We recommend in any unhappy
parting of the ways that permission from the tribunal be obtained, as it makes it harder to prove that withdrawal created material
adverse effect.

Lawyers should also carefully review the UTCR’s and Supplemental Local Rules before withdrawing. UTCR 3.140 sets out what
lawyers must provide on an application to withdraw, including the name, address and telephone number of the party and the new
attorney, if any. You must give notice of any pending hearings and your fax number and e-mail address. The rule tells you who
must receive notice and how to give it. SLR’s vary from county to county and you should consult them before determining how to
present a motion to allow you to withdraw. There are also forms in chapter four of The Ethical Oregon Lawyer that may be helpful.

During a difficult breakup it is even more important to follow the rules, as your client may be predisposed to find a reason to file a
bar complaint. Resist the urge to be difficult and make the effort not only to comply with the rules, but also to take extra steps that
may help convince your client that you are being reasonable and a bar complaint is unnecessary.

ABOUT THE AUTHOR
Scott Morrill is an assistant general counsel for the OSB Client Assistance Office. He screens complaints about lawyers for ethics
concerns and also gives informal ethics advice to lawyers. He can be reached at (503) 431-6344, or toll-free in Oregon at (800)
452-8260, ext. 344, or by e-mail at smorrill@osbar.org.

Ethics opinions are published and updated on the bar’s website here.

An archive of Bar Counsel articles is available here.
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Legal Practice Tips
How to Fire a Client:
Do's and Don'ts When Ending Representation
By Beverly Michaelis
Do you have a file in your office that you just can’t stand to look at? (Hint: It’s often related to the client you don’t like.) Has it been
languishing on the corner of your desk or pushed out-of-sight on your credenza? Is a deadline approaching, but you just can’t
seem to get started? These unwanted files are a major cause of ethics complaints and legal malpractice claims. And most lawyers
have at least one. To free yourself  from this potentially dangerous situation, gather your courage, take a stand, and fire your
problem clients. The first step is to identify the clients and cases you should let go.

Whom Should I Fire?
Some lawyers can easily identify their "dog" files. Others may find this task more difficult. Whether or not you think you know your
"dog" files, it  never hurts to stop and thoughtfully evaluate your caseload three or four times a year. Try to make it a regular,
quarterly practice. When you do, ask yourself if any of these situations sound familiar:

The Client Who Owes You Money
Whether the client never had the money to pay your fees to begin with, or somewhere along the way the account just became
delinquent, involuntary pro bono cases are a bad idea. When you continue working for a client who is not paying your bill, you are
sending  the message that you are not  worth  the fee you  charge.  This practice not  only emboldens the non-paying  client  to
continue not  paying you,  but also can be demoralizing and financially damaging to you, your family and your staff.  Instead,
establish specific billing and accounts receivable practices, spell them out clearly in your fee agreement, and enforce the rules.
These situations rarely get better, and the longer you stay on the case, the harder it will be for you to withdraw.

The "Difficult" Client
Also known as the client you hate working for. You know who they are: The client who tracks down your home phone number and
calls you on the weekend for non-emergency matters. The client who makes a habit of dropping by your office unexpectedly. The
client who complains about every bill and pushes the limit by paying late or at the last possible moment to avoid late fees. The
client  who won’t  listen  to  your  advice  and  fails  to  cooperate  in  keeping  appointments,  providing  documents  or  answering
questions. The client who wants to be your co-counsel. The client who is rude to you or your staff. Letting this client go will  lift
your spirits and instantly lower your stress level. Keeping this client may lead to an ethics complaint or a legal malpractice claim,
since this file is generally the last to be worked on, if it receives any attention at all. Learn to spot (and fire) this type of client early
in the case. Better yet – avoid representing this client in the first place.

The Case Better Left to Someone Else
Even when you get along famously with your client, and finances are not an issue, some matters simply aren’t worth keeping (or
taking on). If your favorite client has talked you into helping him or her with a matter that is outside your area of expertise, heed
the red flag.

Many a legal malpractice claim can be traced back to a lawyer’s initial bad judgment in accepting a case that should have been
declined. When friends, family and long-time clients apply pressure, many lawyers succumb to the hero syndrome, believing they
can save the day. Resist this temptation. You wouldn’t suggest that a loved one see a dermatologist for chest pains. The practice
of law is no different. Act in your client’s best interests and match him or her with the right professional. This advice holds doubly
true in the case of friends or family, where the combination of inexperience plus lack of objectivity and client control  can spell
ethics or malpractice trouble. You can never go wrong by directing your potential  client to the right practitioner. As the friend,
family member or long-time lawyer, you can then assume a more fitting role: remain associated with the matter – if appropriate
and helpful  – or lend moral support. But leave the primary representation to the capable, disinterested colleague who is best
suited to handle it.

How Do I Fire My Client?
Oregon Rule of Professional Conduct (ORPC) 1.16(b) specifically permits a lawyer to withdraw from representation if:

Withdrawal can be accomplished without material adverse effect on the interests of the client. ORPC 1.16(b)(1).

The client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.
ORPC 1.16(b)(4).
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The client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable
warning that the lawyer will withdraw unless the obligation is fulfilled. ORPC 1.16(b)(5).

The representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the
client. ORPC 1.16(b)(6).

Other good cause exists. ORPC 1.16(b)(7).

Any one of these grounds, in addition to others listed in ORPC 1.16(b), is sufficient. To withdraw from representing the non-paying
client, the difficult client, or the case better left to another practitioner, follow the steps set out in ORPC 1.16(c) and (d):

Give reasonable notice to the client.

Allow time for employment of other counsel.

Surrender papers and property to which the client is entitled.

Refund any advance payment of fees or expenses that have not been earned or incurred.

Comply with applicable law requiring notice to or permission of a tribunal to withdraw.

Take other appropriate action necessary to protect the client’s interests.

Lawyers who inappropriately seek to enforce attorney fee liens over client files, withhold file contents or charge clients for file
copies risk an ethics complaint or a legal malpractice claim. (See "Difficult Paradigm: Are Lien Rights Absolute?" and "Client Files
Revisited: More Light on a Topic That Won’t Go Away," by Helen Hierschbiel, OSB assistant general counsel, published in the
OSB Bulletin, May 2006 and January 2006, respectively.)

In addition, you should:

Advise the client of (or confirm) the reason for termination in writing. Avoid commenting on the merits of the case. Since you are
terminating representation before conclusion of the matter, advise the client generally that time limitations may or do apply, and
stress the need to hire another lawyer immediately.

Keep a copy of any documents returned to the client and preserve your file for at least 10 years.

Cooperate fully with the client’s new legal counsel, if any. Provide that person with a complete copy of the file, and make sure a
substitution of counsel is timely filed with the court by the client’s new legal counsel.

Reviewing your caseload three or four times a year will help you identify and promptly withdraw from problem cases. Then take
the wisdom you’ve gained and apply it the next time you are screening a new client or matter. If unpaid fees are a perennial
problem in  your practice,  follow the suggestions below to keep  on  top  of  overdue accounts.  And  above all,  keep  up  these
practices. Your vigilance is the key to successfully avoiding or withdrawing from the "dog" files.

Other Practical Tips

Keep an Eye on Your Accounts
Do not allow outstanding fees to accumulate. If you are not paid as agreed, call the client as soon as possible and discuss the
situation. You may find that the client has new financial circumstances and that you are willing to renegotiate the terms of the
client’s account. Or you may find that you need to address issues related to your attorney-client relationship. For example, the
client may be dissatisfied with an aspect of your representation. Speaking with the client helps you to decipher and address the
real issues behind the client’s non-payment. Once you understand the situation, you can decide whether you want to continue or
withdraw from the representation. Do not discontinue providing essential  legal  services due to non-payment unless you have
properly withdrawn from the case.

Streamline the Process with Form Letters
Creating form letters to have on hand when you want to withdraw from a case will  make the process much simpler. For the
prospective client who did not sign and return your fee agreement, pay your retainer or respond as requested, your letter might
say something like this:

Dear Client:

Since I have not heard from you for the past (30, 45, or other number of your choosing) days, I assume you do not wish to retain
me further or to proceed with this matter. For that reason, I am now closing my file and will take no further action in the matter.
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You (are) (may be) facing some time deadlines. If you decide to proceed, you should contact another attorney immediately. If you fail
to do so, your legal matter may be barred by a time limit.

Very truly yours,
Sam Lawyer

If your client owes you outstanding fees and costs, download and use the PLF form letter, "Disengagement Letter 3 – Unpaid
Fees," available on the PLF website at www.osbplf.org. Once there, select Practice Aids and Forms under Loss Prevention, and
follow the link to "Disengagement  Letters."  While at  the website,  consider downloading  the eight  other nonengagement  and
disengagement letters for your forms file.

For the client or case you should never have taken, your letter might say:

Dear Client:

The purpose of this letter is to confirm, based on our conversation of (date), that (firm name) will not continue to represent you in
(describe matter) because (give reason for declining if possible and appropriate to state it). OR: The purpose of this letter is to
confirm, based on our conversation of (date), that (firm name) will not continue to represent you in (describe matter). We feel that
your interests would be better served by retaining another lawyer to assist you in this matter.

You should be aware that any action in your case must be filed within the applicable statute of limitations. I strongly recommend that
you consult with another lawyer concerning your rights in this matter. Our decision should not be taken as a statement of the merits
of your case.

Very truly yours,
Samantha Attorney

To Sue or Not to Sue

As a general rule, avoid suing clients for fees. Make an effort to determine the root of the client’s dissatisfaction. It is natural to be
defensive about your work on a case, but try to put your emotional investment in the matter aside while attempting to resolve a fee
dispute. Really listen to the client’s side of the argument. If appropriate, offer to arbitrate the fee dispute through the OSB Fee
Arbitration Program, or consider other alternative dispute resolution methods.

Before suing a client for fees, consider the following:

Do you stand to gain or lose a substantial amount of money?

Was a good result obtained in the underlying case?

Has an uninvolved, experienced lawyer reviewed the file for possible malpractice?

Does the client have any grounds to credibly dispute the debt or any part of it?

Have you offered to arbitrate or compromise?

Will a judgment be collectible if obtained?

Will a lawsuit result in bad publicity reflecting negatively on you or your law firm?

Exercise extreme caution in deciding to sue to collect a fee. Many legal malpractice suits result from counterclaims to a lawyer’s
action to recover fees. Frequently, your effort to sue for fees is rewarded only with further aggravation, wasted time, wasted money
and poor client relations. A straightforward discussion of fees, financial arrangements and billing procedures at the beginning of
the attorney-client relationship will  reassure clients, reduce the possibility of fee disputes and eliminate the need for collection
litigation.

Perhaps Abraham Lincoln said it best: "It is more important to know what cases not to take than it is to know the law."

ABOUT THE AUTHOR
The author is a lawyer and practice management adviser with the Professional Liability Fund.

© 2007 Beverly Michaelis

— return to top
— return to Table of Contents

Welcome to the Oregon State Bar Online http://www.osbar.org/publications/bulletin/07jul/practice.html

3 of 3 11/6/2012 4:13 PM



 246Legal Ethics—Best Practices: Supplements [Rev 10/2011] PROFESSIONAL LIABILITY FUND (DISENGAGEMENT LETTER DECLINING FURTHER REPRESENTATION.DOC) 

DISENGAGEMENT LETTER 
DECLINING FURTHER REPRESENTATION 

(Sample – Modify as appropriate) 
 
 
 
 
 
 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
I have not heard from you for the past [30, 45] days. I now assume that you do not wish to retain 
me further or to proceed with this matter. Accordingly, I am now closing my file and will take no 
further action in the matter. 
 
You [are] [may be] facing some time deadlines.  If you decide to proceed, you should contact 
another attorney immediately. If you fail to do so, your legal matter may be barred by a time limit. 
 
Very truly yours, 
 
 
 
 
[Attorney] 
[Firm] 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
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[Rev 10/2011] PROFESSIONAL LIABILITY FUND (DISENGAGEMENT LETTER DECLINING FURTHER REPRESENTATION.DOC) 

DISENGAGEMENT LETTER 
DECLINING FURTHER REPRESENTATION 

(Sample – Modify as appropriate) 
 
 
 
 
 
 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
I have not heard from you for the past [30, 45] days. I now assume that you do not wish to retain 
me further or to proceed with this matter. Accordingly, I am now closing my file and will take no 
further action in the matter. 
 
You [are] [may be] facing some time deadlines.  If you decide to proceed, you should contact 
another attorney immediately. If you fail to do so, your legal matter may be barred by a time limit. 
 
Very truly yours, 
 
 
 
 
[Attorney] 
[Firm] 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
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DISENGAGEMENT LETTER 
CLOSING LETTER 

(Sample – Modify as appropriate) 
 
 
 
 
 
 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
Thank you for allowing us to represent you in the [describe] matter. To complete this matter, we 
will [outline any final matters you will take care of]. In addition, you will need to [outline everything 
the client is responsible for at this time]. 
 
Your case is now closed. At this time, we suggest that you keep all information relating to the 
matter in a safe place where you can easily locate it. We are closing our file, and we are returning 
your original [records, documents] related to your case. As we discussed in our initial interview, 
we will store your file for 10 years from now. The file will then be properly destroyed.  
 
We hope this matter has been concluded to your satisfaction. We would appreciate it if you would 
fill out and return the enclosed Client Service Questionnaire. The information you provide will help 
us improve our services. 
 
Thank you for allowing us to represent you in this matter. We believe your referral of this firm to 
your friends and family is the highest honor. We will do our utmost to serve them as our special 
clients. If we can be of further assistance on this or any other matter, please let us know.  
 
Very truly yours, 
 
 
 
[Attorney] 
[Firm] 
 
ENC.:  Client Service Questionnaire 
 
*Include language about file destruction in the engagement letter and again in the disengagement letter. 
This gives the client an opportunity to grant permission to destroy the file when the client has full knowledge 
of the case. 
 
[NOTE:  This is a sample form only. Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
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DISENGAGEMENT LETTER 
CLOSING LETTER 

(Sample – Modify as appropriate) 
 
 
 
 
 
 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
Thank you for allowing us to represent you in the [describe] matter. To complete this matter, we 
will [outline any final matters you will take care of]. In addition, you will need to [outline everything 
the client is responsible for at this time]. 
 
Your case is now closed. At this time, we suggest that you keep all information relating to the 
matter in a safe place where you can easily locate it. We are closing our file, and we are returning 
your original [records, documents] related to your case. As we discussed in our initial interview, 
we will store your file for 10 years from now. The file will then be properly destroyed.  
 
We hope this matter has been concluded to your satisfaction. We would appreciate it if you would 
fill out and return the enclosed Client Service Questionnaire. The information you provide will help 
us improve our services. 
 
Thank you for allowing us to represent you in this matter. We believe your referral of this firm to 
your friends and family is the highest honor. We will do our utmost to serve them as our special 
clients. If we can be of further assistance on this or any other matter, please let us know.  
 
Very truly yours, 
 
 
 
[Attorney] 
[Firm] 
 
ENC.:  Client Service Questionnaire 
 
*Include language about file destruction in the engagement letter and again in the disengagement letter. 
This gives the client an opportunity to grant permission to destroy the file when the client has full knowledge 
of the case. 
 
[NOTE:  This is a sample form only. Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
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DISENGAGEMENT LETTER 
UNPAID FEES 

(Sample – Modify as appropriate) 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
During the past [time], it has been our pleasure to serve you as counsel in [subject-matter title].  In the 
course of this representation, you have paid us [dollar amount already paid] in legal fees and expenses.  
Unfortunately, contrary to our engagement agreement, you have not paid our statements in a timely manner 
for the past [time period]. 
 
At this time, the outstanding and overdue fees and expenses total approximately [dollar amount currently 
owing].  Our firm desires to continue our relationship, but does not have the ability to finance your case.  
Moreover, you expressly agreed that the hourly fees and expenses in this matter would be kept current. 
 
We have continued to represent you for the past [time], even though each month the outstanding fees and 
expenses increased.  We did so because we value our relationship with you and would like to continue 
representing you. 
 
At this point, in our opinion, the trial court will permit us to withdraw from your case.  There is still sufficient 
time for you to retain another lawyer without jeopardizing your case or adversely affecting the court’s 
calendar.  However, if we wait several more months, one of these conditions for withdrawal may not exist. 
 
Your new lawyer may wish to discuss this case with us, which would be to your advantage, considering the 
work we have already done.  We are willing to consult with your new lawyer as long as you make 
arrangements to pay us for our time and expense.  In addition, you must agree to a plan to reduce your 
unpaid bill for fees and expenses for work done in the past [month, etc.].  We are willing to share this work 
with your new lawyer to the extent we are legally obligated to do so in the absence of full payment of our 
fees and expenses. 
 
I enclose our petition to withdraw from the case, which we intend to file within [number of days] days from 
the date of this letter.  If instead you wish us to continue representing you, we would need your account to 
be brought current before we could resume any work on your behalf. Please contact me to make the 
necessary arrangements.   I look forward to hearing from you and I hope we can continue representing you. 
 
Very truly yours, 
 
 
 
[Attorney] 
[Firm] 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
 
 

Adapted and reprinted from Smith and Mallen, Preventing Legal Malpractice, 
with permission of West Publishing Company. 
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DISENGAGEMENT LETTER 
UNPAID FEES 

(Sample – Modify as appropriate) 
 
 
Re: [Subject] 
 
Dear [Name]: 
 
During the past [time], it has been our pleasure to serve you as counsel in [subject-matter title].  In the 
course of this representation, you have paid us [dollar amount already paid] in legal fees and expenses.  
Unfortunately, contrary to our engagement agreement, you have not paid our statements in a timely manner 
for the past [time period]. 
 
At this time, the outstanding and overdue fees and expenses total approximately [dollar amount currently 
owing].  Our firm desires to continue our relationship, but does not have the ability to finance your case.  
Moreover, you expressly agreed that the hourly fees and expenses in this matter would be kept current. 
 
We have continued to represent you for the past [time], even though each month the outstanding fees and 
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representing you. 
 
At this point, in our opinion, the trial court will permit us to withdraw from your case.  There is still sufficient 
time for you to retain another lawyer without jeopardizing your case or adversely affecting the court’s 
calendar.  However, if we wait several more months, one of these conditions for withdrawal may not exist. 
 
Your new lawyer may wish to discuss this case with us, which would be to your advantage, considering the 
work we have already done.  We are willing to consult with your new lawyer as long as you make 
arrangements to pay us for our time and expense.  In addition, you must agree to a plan to reduce your 
unpaid bill for fees and expenses for work done in the past [month, etc.].  We are willing to share this work 
with your new lawyer to the extent we are legally obligated to do so in the absence of full payment of our 
fees and expenses. 
 
I enclose our petition to withdraw from the case, which we intend to file within [number of days] days from 
the date of this letter.  If instead you wish us to continue representing you, we would need your account to 
be brought current before we could resume any work on your behalf. Please contact me to make the 
necessary arrangements.   I look forward to hearing from you and I hope we can continue representing you. 
 
Very truly yours, 
 
 
 
[Attorney] 
[Firm] 
 
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
 
[NOTE: This is a sample form only.  Use of this letter will help to establish clear expectations and avoid 
misunderstandings between you and your client.  It will not, however, provide absolute protection against a 
malpractice action.] 
 
 

Adapted and reprinted from Smith and Mallen, Preventing Legal Malpractice, 
with permission of West Publishing Company. 
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Bar Counsel
Fee Disputes:
Preventable or Inevitable?
By Sylvia E. Stevens
Fee disputes are a fact  of  life for  the private lawyer  and  account  for  numerous complaints about  lawyers.  The bar’s  Client
Assistance Office reports that in 2006 it received approximately 130 inquiries that were specifically designated as frictions over
fees. In addition, many complaints that are characterized by clients as issues of competence, diligence or malpractice actually
stem from concerns about fees.

How to Avoid Fee Disputes
Many misunderstandings over fees could be avoided if there were a written fee agreement. In recognition of this fact, ABA Model
RPC 1.5(b) requires that "(t)he scope of the representation and the basis or rate of the fee and expenses for which the client will
be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the
representation, except when the lawyer will charge a regularly represented client on the same basis or rate." Several states have
expanded this mandate and require written fee agreements.  Oregon does not require that fee agreements be reduced to writing
other than in contingent fee cases involving bodily injury, death or property damage. ORS 20.340.

The importance of a clear written fee agreement to avoid fee disputes cannot be emphasized enough. A written agreement can
serve as a springboard for an early and frank discussion about the expectations and obligations arising from the representation as
well  as  the  costs  and  fees  necessary  to  accomplish  the  client’s  goals.  Recording  this  information  may  not  only  prevent
misunderstandings about fees and costs, but also satisfy and clarify the lawyer’s duties under the rules of professional conduct.

For example, a lawyer may limit the scope of representation so long as the limitation is reasonable and the client gives informed
consent. Oregon RPC 1.2(b). Securing a client’s signature on an agreement that clearly outlines the scope of representation
makes future disagreement more likely to be resolved in the lawyer’s favor. In addition, RPC 1.4 requires a lawyer to keep a client
reasonably informed about the status of the client’s case. Clearly outlining the lawyer’s communication practices (e.g., "Unless
there is an emergency, I normally return phone calls on Tuesdays and Thursdays") and the timelines involved in the case (e.g., "It
may take six months for a hearing to be set") may help alleviate clients’ concerns about periods of silence from their lawyers.
Finally, the most obvious use of a fee agreement is to specify who the client is. By doing so, lawyers may avoid future conflict of
interest problems.

The fee agreement may delineate not only the clients’ expectations, but those of the lawyer as well. A good fee contract should
specify not only how much the lawyer will  charge, but also how the client will  be billed and the requirements for payment. In
addition, it may set forth other client duties (e.g., remain in contact with the lawyer) and the grounds upon which a lawyer might
withdraw. With such information clearly set forth in a contract, complaints about improper withdrawal under RPC 1.16 are less
likely to result in disciplinary investigation, let alone sanction.

Fee disputes may also be avoided by understanding what fees may and may not be charged to the client. For example, a lawyer
may not charge interest in excess of the statutory rate without a written fee agreement. In re Schroeder, 15 DB Rptr 212 (2001).
Simply noting  an  interest  rate on  the invoice is not  sufficient  to satisfy this requirement,  just  as unilaterally modifying  a fee
agreement  is  impermissible.  See,  OSB  Formal  Op  No  2005-97,  and  In  re  Skinner,  14  DB  Rptr  38  (2000).  Charging  a
"nonrefundable" fee and failing to complete the client’s legal matter is prohibited unless the lawyer refunds the unearned portion
of the fee. See, OSB Formal Op. No. 2005-151; In re Gastineau, 317 Or 545 (1993); In re Sousa, 323 Or 137 (1996). Charging the
same hours to multiple clients is also improper. OSB Formal Op No 2005-170. A lawyer may not charge for time spent responding
to a billing dispute or for time spent responding to a bar complaint. See, In re Benett, 331 Or 270, 278 (2000), and In re Stauffer,
327 Or 44, 64 (1998). In fact, the Oregon Supreme Court has made clear that any fee charged for work that the lawyer performed
but that was not for the benefit of the client constitutes a clearly excessive fee. In re Paulson, 335 Or 436, 440-441 (2003).

How to Resolve Fee Disputes
While working in the Client Assistance Office, I was surprised to see that some lawyers simply ignore clients’ concerns about bills.
Talking with a client about these concerns may easily resolve a dispute. Of course, when a client simply refuses to pay a bill,
lawyers have several options at their disposal to ensure compensation for their hard work. For example, lawyers may assert liens
over client files and property. While allowed by ORS 87.430, asserting a lien over a client file can be fraught with potential trouble
for the lawyer. See, OSB Formal Op No 2005-90. Even when lawyers follow the proper procedures in asserting the lien, clients are
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apt to complain; the Client Assistance Office saw 110 complaints in 2006 regarding this issue alone.

As an alternative, some lawyers pursue charging liens against the judgment or settlement proceeds or file suit against their clients
in circuit courts. The charging lien in particular can be a powerful and effective tool to exact payment from the client. However,
both of these options can be expensive and time-consuming.

The comments to ABA Model  Rule 1.5 express a preference for resolving fee disputes through arbitration or mediation. Most
jurisdictions have some type of sponsored fee dispute resolution program available. The ABA conducted a survey in 1999 and
again in 2006 to find out more about these programs.  The ABA 2006 Report on Fee Arbitration included responses from 35 state
jurisdictions and 14 local or county bars. Only four of these have no fee dispute resolution program whatsoever. Of the remaining
45, 24 are voluntary programs and 20 are mandatory programs.

The Oregon State Bar initiated its voluntary fee arbitration program in 1976. In 2006 the OSB received 83 requests to participate in
fee arbitration. When someone requests arbitration, the opposing parties are notified and asked to respond regarding whether or
not  they  to agree to participate.  Twenty  people did  not  respond  at  all,  and  22 declined  to participate.  These numbers  are
perplexing because fee arbitration is inexpensive ($50 for disputes of less than $5000; $75 for disputes involving $5000 or more),
relatively quick (three to four months, on average), confidential and results in a binding award.

Conclusion
Although fee disputes may be inevitable, most can be either avoided altogether or resolved with relative ease by following a few
simple steps. First, develop a clear written fee agreement. Pay particular attention to clarifying ambiguous language. Second, talk
with your client about the terms of the agreement and make sure it is tailored to the particular case. Third, bill your client regularly;
if a dispute develops, talk with your client. You may find that a simple resolution is close at hand. Finally, if you cannot resolve the
dispute between yourselves, consider among the other alternatives, the OSB Fee Arbitration Program. You may find it to be a
relatively easy, fast, and cost-effective means to finally get paid.

Endnotes
1. Arizona, Colorado, Connecticut, District of Columbia, New Jersey, New York, Pennsylvania and Rhode Island have adopted
requirements for written fee agreements in certain circumstances other than contingent fee cases.

2. The results of the surveys can be found at http://www.abanet.org/cpr/clientpro/.

ABOUT THE AUTHOR
Sylvia Stevens is general counsel of the Oregon State Bar. She can be reached at (503) 620-0222 or (800) 452-8260, ext. 359, or
by e-mail at sstevens@osbar.org.

© 2007 Sylvia Stevens
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Managing Your Practice

Should You Ever Sue a Client?
(And Alternatives If You Don't)
By Mark J. Fucile

A simple fact of practice life in recent years for almost all lawyers is that some clients haven’t paid their bills. At some point in the
collection process, many lawyers wonder whether they should sue a delinquent — and by then likely former — client for the
amount owed. The reasons are understandable: you might have done a great job and the client agreed without qualification to the
financial terms of your representation. At the same time, lawyers are uniquely vulnerable to tactics by delinquent former clients
that, at minimum, diminish the economic value of almost any receivable.

Although the old saw “never say never” applies to collection suits against former clients, the ones that make economic sense are
few and far between. In this column, we’ll first survey common tactics that delinquent clients use to let the economic air out of
collection cases. We’ll then turn to steps you can take before, during and after a representation to protect your hard work without
suing former clients.

Collection Counterclaims
It’s not news that clients sued for fees often counterclaim for malpractice.

Bruce Schafer, director of claims for the Professional Liability Fund, puts it this way in his chapter on legal malpractice in The
Ethical Oregon Lawyer:

A lawyer who sues a client for fees runs a great risk of being sued for legal malpractice in the same suit. Whether or not the
retaliation suit or counterclaim is meritorious, the lawyer may regret having ever initiated the fee-collection action against the
client.

(2006 rev ed. at 15-19.)

In the past decade, counterclaims in collection cases have grown increasingly sophisticated.

The “old” standard was a simple negligence claim. It undermined the worth of the work involved, made the economic return less
certain and provided the former client with settlement leverage.

A newer and more complex variant is to combine an allegation of negligence with an asserted conflict on the part of the firm
seeking to collect a bill. In Kidney Association of Oregon v. Ferguson, 315 Or 135, 144, 843 P2d 442 (1992), the Oregon Supreme
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Court held that an unwaived conflict under the professional rules equates to a breach of the fiduciary duty of loyalty. The Oregon
Supreme Court’s position is by no means unique, with, for example, its counterparts in Washington (Eriks v. Denver, 824 P2d
1207 (Wash  1992))  and  Idaho (Blough v.  Wellman,  974 P2d  70 (Idaho 1999))  reaching  the same conclusion.  The practical
significance is that  a disloyal  agent  may not  be entitled  to some or all  fees — including  those already collected  under  the
companion remedy of “disgorgement.” On this point, the Supreme Court in Kidney Association (315 Or at 144) noted: “When a
court reduces or denies attorney fees as a consequence of a lawyer’s breach of fiduciary duty, it is a reflection of the limited value
that  a  client  receives  from  the  services  of  an  unfaithful  lawyer.”  A  knowledgeable  former  client  (or  at  least  one  with  a
knowledgeable lawyer), therefore, may not just use a supposed conflict as a “shield” but also a “sword” to argue for the return of
fees already paid.

Still more inventive forms of legal attack include claims for unlawful debt collection practices (see, e.g., Hendrick v. Spear, 138 Or
App 53, 907 P2d 1123 (1995)), failure to satisfy contractual prerequisites (see, e.g., Varner v. Eves, 164 Or App 66, 990 P2d 357
(1999)), and asserted statutory deficiencies (see, e.g., Bechler v. Macaluso, No. CV 08-3059-CL, 2010 WL 2034635 (D Or May 14,
2010) (unpublished)).

A counterclaim for malpractice or breach of fiduciary duty usually requires the delinquent client to hire a lawyer. For financially
hard pressed clients, a bar complaint offers a less expensive way to retaliate against a lawyer. Although the bar’s web site reminds
potential complainants that pure fee disputes are not within its regulatory jurisdiction, many clients today are savvy enough to craft
a bar complaint that — at least on the surface — casts issues in a way that appear to fall  within the bar’s regulatory purview.
Many clients today are also savvy enough to understand that responding to a bar complaint will invariably inflict an economic cost
on a lawyer, knowing that ORS 9.537(1) affords a complainant absolute immunity from civil  suit for filing even a baseless bar
complaint. In short, a bar complaint can be what the military calls an “asymmetrical” attack: cheap for the delinquent client while
effectively undermining the economics of the lawyer’s collection effort on at least small to medium size bills.

Alternatives to Litigation
Lawyers can take steps at each stage in a representation to increase the probability of payment or at least minimize the risk of
being left with a large receivable.

At the beginning of a representation, there are several tools available to enhance the prospect of payment.

First, lawyers are permitted to obtain “replenishable” advance fee deposits. Rather than a static fund that simply diminishes as
work is done and fees are earned, replenishable advance fee deposits require the client to maintain an agreed minimum in trust
that will be used to satisfy the lawyer’s final bill. It is the legal equivalent of a landlord obtaining the last month’s rent up front.

Second, lawyers have long been allowed to accept credit card payments. OSB Formal Ethics Opinion 2005-172 discusses the
logistics of credit card payments from the lawyer’s perspective in detail.  Credit cards shift  the risk of nonpayment to the card
issuer rather than the service provider.

Third, in appropriate cases, fixed fees paid in advance offer an assurance of payment for work that is reasonably predictable. OSB
Formal  Ethics Opinion 2005-151 addresses proper documentation of  fixed fee agreements and appropriate handling of client
funds in the fixed fee setting.

Fourth, although not an everyday occurrence, lawyers are permitted to take security for payment of fees. Lawyers who do will
want to carefully document the agreement.  Welsh v.  Case,  180 Or App 370, 43 P3d 445 (2002),  discusses security for fees
extensively in the collection context.

During a representation, lawyers can take three additional steps to manage receivables.

First, lawyers need to remain attentive to the business side of their relationship. Keeping clients informed of upcoming major case
events assists them in budgeting for significant expenses and reduces “sticker shock” when bills come due.

Second, lawyers should consider including an additional “trial deposit” in the original fee agreement that is payable three to six
months before trial so that sufficient funds are reserved for that very significant expense. Because such deposits are included in
the original  agreement,  they should not  typically fall  within  the additional  disclosure required for modifications of existing fee
agreements.

Third, if you determine that you should withdraw for nonpayment, do it sooner rather than later. Although nonpayment is definitely
a proper reason for withdrawal, courts don’t necessarily have to permit withdrawal if the lawyer waits until the eve of trial (see, e.g.,
In re Ryan, No. 08-6250-HO, 2008 WL 4775108 (D Or Oct 31, 2008) (unpublished)).

Even after a representation has concluded, lawyers still have options short of the courthouse. ORS 87.445 creates a potentially
powerful collection tool in the form of a “charging” lien:

An attorney has a lien upon actions, suits and proceedings after the commencement thereof, and judgments, decrees, orders
and awards entered therein in the client’s favor and the proceeds thereof to the extent of fees and compensation specially
agreed upon with the client, or if there is no agreement, for the reasonable value of the services of the attorney.
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Charging liens have great practical import for at least a prevailing party’s lawyer in the event of either a judgment or settlement
short of a judgment. Under ORS 87.475(2-3), a judgment is not fully satisfied until the lawyer’s lien is paid. With settlements that
may simply result in a dismissal order, the Oregon Supreme Court in Potter v. Schlesser Company, Inc., 335 Or 209, 63 P3d 1172
(2003), held that liens on settlement proceeds are “charges on the action” itself and are enforceable against either the prevailing
or the settling party.

Summing Up
Chasing delinquent accounts is always difficult. Chasing them through litigation, however, exposes lawyers to unique risks that
may quickly sour the economics involved. The alternatives aren’t perfect and involve both careful planning and equally careful
monitoring. But, they generally won’t make a bad situation even worse.

ABOUT THE AUTHOR
Mark J. Fucile handles professional responsibility, regulatory and attorney-client privilege matters and law firm related litigation for
lawyers, law firms and legal departments throughout the Northwest. He is a past member of the OSB’s Legal Ethics Committee, is a
past  chair  of  the  Washington  State  Bar  Rules  of  Professional  Conduct  Committee,  is  a  member  of  the  Idaho  State  Bar
Professionalism & Ethics Section and is a co-editor of the OSB’s Ethical Oregon Lawyer and the WSBA’s Legal Ethics Deskbook.
He can be reached at (503) 224-4895 and Mark@frllp.com.
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FEE ARBITRATION PROGRAM 
Please read carefully before filling out the form: 
The Oregon State Bar’s Fee Arbitration Program is voluntary, not mandatory. The program is 
designed to resolving disputes over fees between: 

An Oregon attorney and a client; 
Oregon clients with out-of-state attorneys; or 
Attorneys who are members of the Oregon State Bar. 

The OSB General Counsel’s Office may decline matters where there is less than $250 in dispute. 

Enclosed are the following:  
Petition for Arbitration 
Agreement to Arbitrate  (with optional request for Mediation) 
Fee Arbitration Rules 
Fee Arbitration Information 
Fee Mediation Information 

To start a Fee Arbitration or Mediation: 

Fill out the petition and agreement and return it to OSB Fee Arbitration/Mediation 
Program at: 

Oregon State Bar 
Fee Arbitration Program 
PO Box 231935 
Tigard, OR  97281-1935 

Please send a copy of the fee agreement, billing statements, and other documents that 
help explain the dispute.  
Anything that accompanies the petition and agreement will be sent to the Respondent, 
Arbitrator(s), and/or Mediator. 

Process:

Once you return the petition and agreement to the OSB, it will be sent to the 
Respondent for signature. 

Respondent has 21 days to respond to the petition. Because the program is voluntary, if 
the respondent declines to participate in mediation/arbitration the case will be closed. 

If you agree to arbitrate, but do not attend the hearing, the arbitrator(s) can still make a 
binding decision. 
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If the Respondent agrees to arbitrate, we will require you to pay a filing fee:  $50 for 
amounts in dispute under $7500 or $75 for amounts in dispute over $7501 and higher. 
DO NOT send the filing fee unitl we ask for it. 

 
Once the filing fee has been received a list of volunteer mediators and/or arbitrators will 
be sent to you and the Respondent so that you can challenge people you think may 
have a conflict of interest.   
 
Once the lists are received from both you and the respondent the General Counsel’s 
Office will appoint a mediator, arbitrator, or arbitration panel to facilitate a settlement 
or hold a hearing and make a decision.  

 
When the mediator, arbitrator, or arbitration panel is appointed, they will ask you for 
available dates for a mediation session or an arbitration hearing.  

 
It should take 60 to 90 days to complete the mediation/arbitration process.  Sometimes, 
scheduling can take longer if parties are unavailable.  

 
If your dispute settles in mediation a Mediation Settlement Agreement will not be sent 
to the Oregon State Bar.  The mediator will send an email to the General Counsel’s 
Office that the case reached a settlement. 

If you mediate but do not settle your dispute, the case will be assigned to an arbitrator 
or arbitration panel and will proceed to an arbitration hearing.    

 
 Arbitrations will produce an Arbitration Award and a Money Award.  They will be sent 
to the Oregon State Bar and then forwarded to you and the Respondent.   

Arbitration awards are final and binding on both parties, subject to the 
remedies available in ORS 36.615, 36.705 and 36.710. An order confirming the 
award and a judgment thereon may be entered by any court having 
jurisdiction, pursuant to ORS 36.615, 36.700 and 36.715. 
 
 

 
 
If you have a disability for which you need accommodations in the fee arbitration 
process, or if you need to receive the printed materials in a different format, 
please contact Cassandra Stich at 503-431-6334. 

 
 

Please return all paperwork to:  OSB Fee Arbitration Program PO Box 231935 Tigard, OR 97281 

 For questions call 503.620.0222 x334 or inside Oregon 800.452.8260 x334 

FEE ARBITRATION PROGRAM 
PETITION TO ARBITRATE FEE DISPUTE 

OSB Case No.___________________ 

Petitioner*:____________________________________________________________________ 

Mailing Address:________________________________________________________________ 

Phone #:_____________________       Cell #:_______________________ 

E-mail:_______________________________________________________
VS 

Respondent*:___________________________________________________________________ 

Mailing Address:________________________________________________________________ 

Phone #:______________________________________________________________________ 

*Petitioner means the client or attorney requesting mediation/arbitration.
Respondent is the client or attorney responding to the request

PLEASE Answer the questions to the best of your ability.

1. Was the attorney referred by (check one):

 Modest Means Program  OSB Lawyer Referral Service    Neither 

2. What type of case was the attorney hired for? _____________________________________

3. Was there a Fee Agreement?   Yes           No

The fee agreement was: (if written please provide copy)

Hourly 

Fixed or Flat  

Contingency 

Other (describe)____________________________________________________________ 

4. Were you billed on a regular basis?   Yes   No 

Were the charges itemized?    Yes No 



If the Respondent agrees to arbitrate, we will require you to pay a filing fee:  $50 for 
amounts in dispute under $7500 or $75 for amounts in dispute over $7501 and higher. 
DO NOT send the filing fee unitl we ask for it. 

 
Once the filing fee has been received a list of volunteer mediators and/or arbitrators will 
be sent to you and the Respondent so that you can challenge people you think may 
have a conflict of interest.   
 
Once the lists are received from both you and the respondent the General Counsel’s 
Office will appoint a mediator, arbitrator, or arbitration panel to facilitate a settlement 
or hold a hearing and make a decision.  

 
When the mediator, arbitrator, or arbitration panel is appointed, they will ask you for 
available dates for a mediation session or an arbitration hearing.  

 
It should take 60 to 90 days to complete the mediation/arbitration process.  Sometimes, 
scheduling can take longer if parties are unavailable.  

 
If your dispute settles in mediation a Mediation Settlement Agreement will not be sent 
to the Oregon State Bar.  The mediator will send an email to the General Counsel’s 
Office that the case reached a settlement. 

If you mediate but do not settle your dispute, the case will be assigned to an arbitrator 
or arbitration panel and will proceed to an arbitration hearing.    

 
 Arbitrations will produce an Arbitration Award and a Money Award.  They will be sent 
to the Oregon State Bar and then forwarded to you and the Respondent.   

Arbitration awards are final and binding on both parties, subject to the 
remedies available in ORS 36.615, 36.705 and 36.710. An order confirming the 
award and a judgment thereon may be entered by any court having 
jurisdiction, pursuant to ORS 36.615, 36.700 and 36.715. 
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process, or if you need to receive the printed materials in a different format, 
please contact Cassandra Stich at 503-431-6334. 

 
 

Please return all paperwork to:  OSB Fee Arbitration Program PO Box 231935 Tigard, OR 97281 

 For questions call 503.620.0222 x334 or inside Oregon 800.452.8260 x334 

FEE ARBITRATION PROGRAM 
PETITION TO ARBITRATE FEE DISPUTE 

OSB Case No.___________________ 

Petitioner*:____________________________________________________________________ 

Mailing Address:________________________________________________________________ 

Phone #:_____________________       Cell #:_______________________ 

E-mail:_______________________________________________________
VS 

Respondent*:___________________________________________________________________ 

Mailing Address:________________________________________________________________ 

Phone #:______________________________________________________________________ 

*Petitioner means the client or attorney requesting mediation/arbitration.
Respondent is the client or attorney responding to the request

PLEASE Answer the questions to the best of your ability.

1. Was the attorney referred by (check one):

 Modest Means Program  OSB Lawyer Referral Service    Neither 

2. What type of case was the attorney hired for? _____________________________________

3. Was there a Fee Agreement?   Yes           No

The fee agreement was: (if written please provide copy)

Hourly 

Fixed or Flat  

Contingency 

Other (describe)____________________________________________________________ 

4. Were you billed on a regular basis?   Yes   No 

Were the charges itemized?    Yes No 



Please return all paperwork to:  OSB Fee Arbitration Program PO Box 231935 Tigard, OR 97281 

 For questions call 503.620.0222 x334 or inside Oregon 800.452.8260 x334 

5. What amount did the attorney charge? $______________________________________

6. How much did the client pay in fees?  $__________________________

7. When did the attorney-client relationship end?__________________(approximate date)

8. How much of the fees are in dispute? $___________________

9. Is there a complaint filed with the Client Assistance Office?    Yes  No  

10. Is there a Small Claims or Circuit Court case pending regarding these fees?  Yes     No 

11. Has the matter been turned over to a Collection Agency?    Yes    No 

12. Is there a bankruptcy case pending?    Yes     No 

13. Have you discussed this fee dispute with the attorney?  Yes  No 

14. Are you represented by an attorney for this fee dispute?     Yes  No 

  If yes, please list name of attorney.__________________________________________ 

 Why are the fees in dispute?  Be specific.  Please type, write legibly, or attach a letter of explanation.  
(If additional space is needed please attach separate pages) 

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________
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(Note: Mediation is a non-binding form of alternative dispute resolution. Arbitration is a binding form of alternative dispute 
resolution.  Arbitration is a process where each side presents its case at a hearing to a neutral arbitrator appointed by General 
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2 OSB Fee Arbitration Rules (Revised 2/2013)

Section 1  Purpose 

1.1 The purpose of these Rules is to provide for the arbitration of fee disputes between active 
members of the Oregon State Bar maintaining offices in Oregon and their clients; between those 
members and other active members of the Oregon State Bar, and; between active members of a 
state bar other than Oregon and their clients who either are residents of the state of Oregon or 
have their principal place of business in Oregon. Parties who agree to participate in this program 
expressly waive the requirements of ORS 36.600 to 36.740 to the extent permitted by ORS 36.610 
except as specifically provided herein. 

Section 2  Arbitration Panels 

2.1 General Counsel shall appoint members to an arbitration panel in each board of governors 
region, from which hearing panels will be selected. The normal term of appointment shall be three 
years, and a panel member may be reappointed to a further term. All attorney panel members 
shall be active or active pro bono members in good standing of the Oregon State Bar. Public 
members will be selected from individuals who reside or maintain a principal business office in the 
board of governors region of appointment and who are neither active nor inactive members of any 
bar. 

2.2 General Counsel shall also appoint an advisory committee consisting of at least one attorney 
panel member from each of the board of governors regions. The advisory committee shall assist 
General Counsel with training and recruitment of arbitration panel members, provide guidance as 
needed in the interpretation and implementation of the fee arbitration rules, and make 
recommendations to the board of governors for changes in the rules or program.  

Section 3 Initiation of Proceedings 

3.1 An arbitration proceeding shall be initiated by the filing of a written petition and an arbitration 
agreement. The petition must be signed by one of the parties to the dispute and filed with General 
Counsel’s Office within 6 years of the completion of the legal services involved in the dispute.  

3.2 Upon receipt of the petition and arbitration agreement signed by the petitioning party, General 
Counsel’s Office shall forward a copy of the petition and the original arbitration agreement to the 
respondent named in the petition by regular first-class mail e-mail or facsimile or by such other 
method as may reasonably provide the respondent with actual notice of the initiation of 
proceedings. Any supporting documents submitted with the petition shall also be provided to the 
respondent. If the respondent desires to submit the dispute to arbitration, the respondent shall 
sign the original arbitration agreement and return it to General Counsel’s Office within twenty (21) 
days after receipt. A twenty (21) day extension of time to sign and return the petition may be 
granted by General Counsel. Failure to sign and return the arbitration agreement within the 
specified time shall be deemed a rejection of arbitration. A lawyer who is retained by a client who 
was referred by the OSB Modest Means Program or OSB Lawyer Referral Program may not decline 
to arbitrate if such client files a petition for fee arbitration. 
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3.3 If the respondent agrees to arbitrate, General Counsel’s Office shall notify the petitioner who 
shall, within twenty (21) days of the mailing of the notice, pay a filing fee of $50 for claims of less 
than  $7500 and $75 for claims of  $7500 or more. The filing fee may be waived at the discretion of 
General Counsel based on the submission of a statement of the petitioner's assets and liabilities 
reflecting inability to pay. The filing fee shall not be refunded if the dispute is settled prior to the 
issuance of an award or if the parties agree to withdrawal of the petition, except on a showing 
satisfactory to General Counsel’s Office of extraordinary circumstances or hardship. 

3.4 If arbitration is rejected, General Counsel’s Office shall notify the petitioner of the rejection and 
of any stated reasons for the rejection. 

3.5 The petition, arbitration agreement and statement of assets and liabilities shall be in the form 
prescribed by General Counsel, provided however, that the agreement may be modified with the 
consent of both parties and the approval of General Counsel’s Office.  

3.6 After the parties have signed the agreement to arbitrate, if one party requests that the 
proceeding not continue, General Counsel’s Office shall dismiss the proceeding. A dismissed 
proceeding will be reopened only upon agreement of the parties or receipt of a copy of an order 
compelling arbitration pursuant to ORS 36.625. 

Section 4 Amounts in Dispute 

4.1 Any amount of fees or costs in controversy may be arbitrated. The arbitrator(s) may award 
interest on the amount awarded as provided in a written agreement between the parties or as 
provided by law, but shall not award attorney fees or costs incurred in the arbitration proceeding . 
General Counsel’s Office may decline to arbitrate cases in which the amount in dispute is less than 
$250.00. 

4.2 The sole issue to be determined in all arbitration proceedings under these rules shall be 
whether the fees or costs charged for the services rendered were reasonable in light of the factors 
set forth in RPC 1.5. Arbitrators may receive any evidence relevant to a determination under this 
Rule, including evidence of the value of the lawyer’s services rendered to the client. An attorney 
shall not be awarded more than the amount for services billed but unpaid. A client shall not be 
awarded more than the amount already paid, and may also be relieved from payment of services 
billed and remaining unpaid. 

 

Section 5  Selection of Arbitrators 

5.1 Each party to the dispute shall receive with the petition and arbitration agreement a list of the 
members of the arbitration panel having jurisdiction over the dispute. The arbitration panel having 
jurisdiction over a dispute shall be that of the board of governors region in which the lawyer to the 
dispute maintains his or her law office, unless the parties agree that the matter should be referred 
to the panel of another board of governors region. 

5.2 Each party may challenge without cause, and thereby disqualify as arbitrators, not more than 
two members of the panel. Each party may also challenge any member of the panel for cause. Any 
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challenge must be made by written notice to General Counsel, shall include an explanation of why 
the party believes the party cannot have a fair and impartial hearing before the member, and shall 
be submitted along with the Petition and Agreement. Challenges for cause shall be determined by 
General Counsel, based on the reasons offered by the challenging party. 

5.3 Upon receipt of the arbitration agreement signed by both parties, General Counsel shall select 
the appropriate number of arbitrators from the list of unchallenged members of the panel to hear 
a particular dispute. Disputed amounts of less than $7,500 shall be arbitrated by one panel 
member. Disputed amounts of $7,500 or more shall be arbitrated by three panel members (subject 
to Rule 5.4). If three (3) arbitrators are appointed, General Counsel shall appoint one lawyer 
member to serve as chairperson. Notice of appointment shall be given by the General Counsel to 
the parties. Regardless of the amount in controversy, the parties may agree that one arbitrator 
hear and decide the dispute. 

5.4 If three arbitrators cannot be appointed in a particular case from the arbitration panel of the 
board of governors region in which a dispute involving $7,500 or more is pending, the dispute shall 
be arbitrated by a single arbitrator. If, however, any party files a written objection with General 
Counsel within 10 days after notice that a single arbitrator will be appointed under this subsection, 
two additional arbitrators shall be appointed, under the procedures set out in subsection 5.5. 

5.5 Any change or addition in appointment of arbitrators shall be made by General Counsel. When 
appropriate, arbitrators can be appointed by the General Counsel from the arbitration panel of a 
different board of governors region. When necessary, General Counsel may also select other 
arbitrators, provided that the lawyer members are active members in good standing of the Oregon 
State Bar. 

5.6 Before accepting appointment, an arbitrator shall disclose to the parties and, if applicable, to 
the other arbitrators any known facts that a reasonable person would consider likely to affect the 
impartiality of the arbitrator in the proceeding. Arbitrators have a continuing duty to disclose any 
such facts learned after appointment. After disclosure of facts required by this rule, the arbitrator 
may be appointed or continue to serve only if all parties to the proceeding consent; in the absence 
of consent by all parties, General Counsel’s Office will appoint a replacement arbitrator and, if 
appropriate, extend the time for the hearing.  

Section 6  Arbitration Hearing 

6.1 The arbitrator(s) appointed shall determine a convenient time and place for the arbitration 
hearing to be held. The chairperson or single arbitrator shall provide written notice of the hearing 
date, time and place to the parties and to General Counsel’s Office not less than 14 days before the 
hearing. Notice may be provided by regular first class mail, e-mail, or facsimile or by such other 
method as may reasonably provide the parties with actual notice of the hearing. Appearance at the 
hearing waives the right to notice. 

6.2 The arbitration hearing shall be held within ninety (90) days after appointment of the 
arbitrator(s) by General Counsel, subject to the authority granted in subsection 6.3. 
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6.3 The arbitrator or chairperson may adjourn the hearing as necessary. Upon request of a party to 
the arbitration for good cause, or upon his or her own determination, the arbitrator or chairperson 
may postpone the hearing from time to time. 

6.4 Arbitrators shall have those powers conferred on them by ORS 36.675. The chairperson or the 
sole arbitrator shall preside at the hearing. He or she shall be the judge of the relevance and 
materiality of the evidence offered and shall rule on questions of procedure. He or she shall 
exercise all powers relating to the conduct of the hearing, and conformity to legal rules of evidence 
shall not be necessary. Arbitrators shall resolve all disputes using their professional judgment 
concerning the reasonableness of the charges made by the lawyer involved. 

6.5 The parties to the arbitration are entitled to be heard, to present evidence and to cross-
examine witnesses appearing at the hearing. Any party to an arbitration may be represented at his 
or her own expense by a lawyer at the hearing or at any stage of the arbitration. 

6.6 On request of any party to the arbitration or any arbitrator, the testimony of witnesses shall be 
given under oath. When so requested, the chairperson or sole arbitrator may administer oaths to 
witnesses testifying at the hearing. 

6.7 Upon request of one party, and with consent of both parties, the panel or sole arbitrator may 
decide the dispute upon written statements of position and supporting documents submitted by 
each party, without personal attendance at the arbitration hearing. The chairperson or sole 
arbitrator may also allow a party to appear by telephone if, in the sole discretion of the chairperson 
or sole arbitrator, such appearance will not impair the ability of the arbitrator(s) to determine the 
matter. The party desiring to appear by telephone shall bear the expense thereof. 

6.8 If any party to an arbitration who has been notified of the date, time and place of the hearing 
but fails to appear , the chairperson or sole arbitrator may either postpone the hearing or proceed 
with the hearing and determine the controversy upon the evidence produced, notwithstanding 
such failure to appear. 

6.9 Any party may have the hearing reported at his or her own expense. In such event, any other 
party to the arbitration shall be entitled to a copy of the reporter’s transcript of the testimony, at 
his or her own expense, and by arrangements made directly with the reporter. As used in this 
subsection, “reporter” may include an electronic reporting mechanism. 

6.10 If during the pendency of an arbitration hearing or decision the client files a malpractice suit 
against the lawyer, the arbitration proceedings shall be either stayed or dismissed, at the 
agreement of the parties. Unless both parties agree to stay the proceedings within 14 days of the 
arbitrator’s receipt of a notice of the malpractice suit, the arbitration shall be dismissed. 

Section 7  Arbitration Award 

7.1 An arbitration award shall be rendered within thirty (30) days after the close of the hearing 
unless General Counsel, for good cause shown, grants an extension of time. 

7.2 The arbitration award shall be made by a majority where heard by three members, or by the 
sole arbitrator. The award shall be in writing and signed by the members concurring therein or by 
the sole arbitrator. The award shall state the basis for the panel’s jurisdiction, the nature of the 
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dispute, the amount of the award, if any, the terms of payment, if applicable, and an opinion 
regarding the reasons for the award. Awards shall be substantially in the form shown in Appendix 
A. An award that requires the payment of money shall be accompanied by a separate statement 
that contains the information required by ORS 18.042 for judgments that include money awards.  

7.3 The original award shall be forwarded to General Counsel, who shall mail certified copies of the 
award to each party to the arbitration. General Counsel shall retain the original award, together 
with the original agreement to arbitrate. Additional certified copies of the agreement and award 
will be provided on request. The OSB file will be retained for six years after the award is rendered; 
thereafter it may be destroyed without notice to the parties.  

7.4 If a majority of the arbitrators cannot agree on an award, they shall so advise General Counsel 
within 30 days after the hearing. General Counsel shall resubmit the matter, de novo, to a new 
panel within thirty days. 

7.5 The arbitration award shall be binding on both parties, subject to the remedies provided for by 
ORS 36.615, 36.705 and 36.710. The award may be confirmed and a judgment entered thereon as 
provided in ORS 36.615, 36.700 and ORS 36.715. 

7.6 Upon request of a party and with the approval of General Counsel for good cause, or on 
General Counsel’s own determination, the arbitrator(s) may be directed to modify or correct the 
award for any of the following reasons: 

a. there is an evident mathematical miscalculation or error in the description of persons, things 
or property in the award;  

b. the award is in improper form not affecting the merits of the decision 

c. the panel or sole arbitrator has not made a final and definite award upon a matter submitted;  

d. or to clarify the award. 

Section 8  Public Records and Meetings 

8.1 The arbitration of a fee dispute through General Counsel’s Office is a private, contract dispute 
resolution mechanism, and not the transaction of public business. 

8.2 Except as provided in paragraph 8.4 below, or as required by law or court order, all electronic 
and written records and other materials submitted by the parties to General Counsel’s Office, or to 
the arbitrator(s), and any award rendered by the arbitrator(s), shall not be subject to public 
disclosure, unless all parties to an arbitration agree otherwise.  General Counsel considers all 
electronic and written records and other materials submitted by the parties to General Counsel’s 
Office, or to the arbitrator(s), to be submitted on the condition that they be kept confidential.  

8.3 Arbitration hearings are closed to the public, unless all parties agree otherwise. Witnesses who 
will offer testimony on behalf of a party may attend the hearing, subject to the chairperson’s or 
sole arbitrator’s discretion, for good cause shown, to exclude witnesses. 

8.4 Notwithstanding paragraphs 8.1, 8.2, and 8.3, lawyer arbitrators shall inform the Client 
Assistance Office when they know, based on information obtained during the course of an 
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arbitration proceeding, that another lawyer has committed a violation of the Rules of Professional 
Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as 
a lawyer in other respects.  

8.5 Notwithstanding paragraphs 8.l, 8.2, and 8.3, and 8.4, [A] all electronic and written records and 
other materials submitted to General Counsel or to the arbitrato(s) during the course of the 
proceeding, and any award rendered by the arbitrator(s), shall be made available to the Client 
Assistance Office and/or Disciplinary Counsel for the purpose of reviewing any alleged ethical 
violation in accordance with BR 2.5 and BR 2.6.  

8.6 Notwithstanding paragraphs 8.1, 8.2, 8.3 and 8.4, General Counsel may disclose to 
the Client Assistance Office or to Disciplinary Counsel, upon the Client Assistance Office’s or 
Disciplinary Counsel's request, whether a fee arbitration proceeding involving a particular 
lawyer is pending, the current status of the proceeding, and, at the conclusion of the 
proceeding, in whose favor the award was rendered. 

8.7 Notwithstanding paragraphs 8.1, 8.2 and 8.3, if any lawyer whose employment was secured 
through the Oregon State Bar Modest Means Program or Lawyer Referral Program refuses to 
participate in fee arbitration, General Counsel shall notify the administrator of such program(s).  

 

Section 9  Arbitrator Immunity and Competency to Testify 

9.1 Pursuant to ORS 36.660, arbitrators shall be immune from civil liability to the same extent as a 
judge of a court of this state acting in a judicial capacity. All other provisions of ORS 36.660 shall 
apply to arbitrators participating in the Oregon State Bar fee arbitration program. 
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Appendix A 

Oregon State Bar 
Fee Arbitration 

      ) Case No. 

Petitioner     )  
v.      ) Arbitration Award 
      ) 
Respondent    ) 

Jurisdiction 

Nature of Dispute 

Amount of Award 

Opinion 

Award Summary 

The arbitrator(s) find that the total amount  

of fees and costs that should have been charged  

in this matter is:    $   

Of which the Client is found to have paid:  $   

For a net amount due of:    $   

Accordingly, the following award is made:  $   

Client shall pay Attorney the sum of:  $   

(or) 

Attorney shall refund to Client the sum of:  $   

(or) 

Nothing further shall be paid by either attorney or client. 

/Signature(s) of Arbitrator(s) 
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On Professionalism
Conduct Counts:
Professionalism for litigation and courtroom practice
By Hon. Daniel L. Harris and John V. Acosta

Ensuring the quality of our professional lives and improving the public’s perception of our profession begins with our conduct
toward each other. It also rests on our conduct in the courtroom, before judges, opposing counsel, juries and members of the
public.  Lawyers are educated and trained  to exercise a high  degree of  skill  and competence in  representing individuals and
organizations in the legal system. They should complement those attributes by exercising the highest standard of conduct when
dealing with judges, clients and one another, whether verbally or in writing. Professionalism differs from ethics in that ethics rules
are mandated rules of conduct, while professionalism is a standard to which lawyers should aspire. The following suggestions for
observing professionalism stem from years of litigation and courtroom experience — and some hard lessons learned during that
time. This list was compiled from comments received from judges, attorneys and clients who were asked for suggestions on what
can be done to improve professionalism. Integrating these suggestions into daily practice not only will improve the quality of your
professional life, but will also make you a more effective advocate for your client.

1. Promote the efficient resolution of disputes.
In most cases, an attorney should advise the client of the availability of mediation, arbitration and other appropriate methods for
resolving disputes outside of the courtroom. A professional  lawyer should always consider, and advise the client of,  the most
efficient way of resolving the dispute. This includes consideration of the effect litigation and particularly the trial will have on your
client  and the benefits to your client  that  flow from resolving a dispute sooner rather than later.  Most  clients want a dispute
resolved in a timely manner with minimal cost; staying out of court usually accomplishes that goal. Attorneys should do everything
they can to resolve pretrial disputes without involving the court. This is especially true with disputes over discovery issues — many
motions to compel discovery can be resolved without using the resources of the justice system.

2. Be a counselor to your client, not a mere puppet.
Clients don’t always know what is and isn’t right. They aren’t familiar with the ethics rules that bind lawyers and the unwritten local
conventions lawyers observe when working on cases with one another. Some clients want you to dislike the opposing party as
much as they do and, thus, they expect you to make the other side’s life miserable. Some clients also might not appreciate that
you and your opponent are professional colleagues and very likely will have cases against one another in the years to come, and
they might not take into account that your relationship with a judge is important to your ability to represent them in the current
case and other clients in future cases.Adopting a "scorched-earth" or "take-no-prisoners" approach to litigation will not serve your
client’s interests and ultimately will work to your client’s disadvantage in resolving the dispute. A lawyer should defuse emotions
that might interfere with the effective handling of litigation and which could complicate or preclude resolution of a dispute in a way
that best serves the client’s interests. If a client requests or insists upon a course of action that is contrary to local custom or
would  be counterproductive  to  the client’s  interests,  tell  the  client  so  and  explain  why.  Some clients  might  take longer  to
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understand this notion than will others, but you can’t represent your client’s interests by taking an action you know will ultimately
harm those interests.

3. Keep your word.
Lawyers spend a lot of time putting things in writing, but in the daily practice of litigation a lot of routine business gets done
verbally. Your ability to practice effectively will depend to a large degree on whether opposing counsel and co-counsel trust you. If
your colleagues know they can trust you to do what you say, your professional life will be a lot easier. So, do what you say you
will, and if you can’t do or agree to something, then say you can’t do or agree to it. You’ll find that a little candor goes a long way.

4. Don’t fudge.
Credibility is everything. Some lawyers gain a reputation for being fudgers. They overstate the facts in a case, misrepresent the
holding in a case, or
misstate the position of the opposing party. Some attorneys believe they are simply zealously representing their clients when they
stretch or shade the truth. They are actually doing a disservice to their clients. Once this reputation sets in, it is difficult for a
lawyer to regain credibility, and it ultimately diminishes the lawyer’s ability to be effective as an advocate. Credibility and reputation
are earned from hard work, ethical practice and a believable and accurate representation. Credibility and reputation will get you a
lot further during litigation and especially in a courtroom than any other aspect of your practice.

5. Disagree agreeably.
Lawyers don’t always agree, especially when they are on opposite sides of a case. But a disagreement between lawyers shouldn’t
devolve into a declaration of war. Lawyers should keep in mind that disagreements are inherent in litigation and that each side has
a job to do for his or her client. In doing that job it is inevitable that lawyers will disagree on the facts, legal or procedural issues,
the  credibility  of  a  party  or  witness,  or  the  value  of  a  case.  When  the  disagreement  can’t  be  resolved,  accept  that  the
disagreement is a legitimate difference of opinion between two professionals and don’t take it as a personal affront.

6. Extend professional courtesies.
"Live by the sword, die by the sword." It’s a maxim that applies to litigation and to litigators. The professional lawyer consents to
reasonable requests for extensions of time, resets, rescheduling and other routine matters. If such a request won’t prejudice your
client, there’s usually no legitimate reason not to agree to an opponent’s request. If you refuse a reasonable request and your
opponent  takes  the matter  to  the judge and  you  can’t  demonstrate  prejudice  to  your  client  or  unreasonableness  by  your
opponent, think about how you’ll look to the judge. The time will come when you’ll need an extension, reset or rescheduling of a
deadline or event.  When that time comes, don’t  expect your opponent to be reasonable toward you if  you’ve refused similar
requests from your opponent.

7. Be prepared.
The process of litigating a case and preparing it for trial can be more important than the trial itself. Being prepared is to know the
rules of civil procedure and courtroom protocol and to follow those rules. This includes such things as: conducting efficient and
focused depositions; knowing cases cited in the briefs to address questions at oral argument; marking your exhibits and preparing
an exhibit list before trial; exchanging your exhibits with the opposing counsel before trial; knowing what is and is not appropriate
to mention  in  your  opening  statement;  knowing  how to offer  an  exhibit  into evidence;  carefully  selecting  and  preparing  jury
instructions and understanding the hearsay rule. Professionalism begins with conducting all phases of litigation well and being
prepared to enter the courtroom to conduct your business there in a competent manner.

8. Be on time!
Some lawyers have a hard time showing up at a deposition, a hearing or even the trial at the time it is scheduled to be conducted.
Most lawyers work at showing up on time and if they can’t be there on time, they make an effort to notify their opponent or the
court of the reason for their tardiness. But some lawyers have no problem with regularly being 10 or more minutes late for a
scheduled appearance and never understand that showing up late for a scheduled proceeding or court appearance exhibits an
attitude of disrespect for those who are being made to wait.

9. Be courteous and respectful.
A little courtesy and respect go a long way. You can’t belittle or mistreat courthouse staff or opposing counsel without affecting
your standing with the judge or the trier of fact. Whether dealing with opposing counsel, a court reporter, courtroom staff or your
own co-workers, showing respect toward everyone is often the most effective way to establish the basis for relationships that will
serve you and your client well later on. Treating an opponent with respect and professional courtesy typically creates a cordial (if
not friendly) dynamic that gives you credibility and influence with your opponent. Ultimately, these characteristics will translate into
better results for your client, regardless of whether the case settles or goes to trial.

10. Pay attention to your appearance.
Most lawyers are appropriately dressed and groomed when they participate in a case proceeding and come into the courtroom.
Some forget where they are. Professional lawyers present themselves in such a way as to not detract from the presentation of
their case.

11. Maintain an appropriate demeanor.
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It is unprofessional to overreact in the courtroom to something you don’t agree with — especially to a ruling by the judge on an
objection.  Some lawyers have the unfortunate habit  of  overreacting  to testimony or  to a ruling  they don’t  agree with  in  the
courtroom. This tends to undermine a lawyer’s effectiveness and credibility in the courtroom. The advice of one judge is to "not
take a judge’s ruling or decision personally."

12. Object to the evidence in an appropriate manner.
Trial  lawyers should  be frugal  with  their  objections.  If  it  is not  hurting your case,  don’t  object.  Seasoned trial  lawyers object
infrequently; rookies jump up and down constantly. It is unprofessional and ineffective to be registering constant objections. When
an attorney makes an objection to the evidence, the attorney should stand and say "objection," and in a summary fashion state
the basis for the objection, such as "relevance" or "hearsay." If the court wants the other attorney to respond, the court should so
indicate. Lawyers can become sloppy and unprofessional with the objection process. Most judges do not appreciate "speaking
objections," where the attorney ends up giving information to the jury that can’t be obtained from a witness.

13. Write as if your reputation depended on it.
During a typical case your written communications will comprise the majority of your contact with the judge, your opponent and
your client. In many cases, your written word is often the first contact you will have with each of them. Each time you compose a
pleading, brief, letter or e-mail, you shape your professional reputation. With that in mind, don’t write anything you wouldn’t want
to be known for among your peers or you wouldn’t want read to a jury. Your written work product should be free of hyperbole,
sarcasm, exaggeration, threats and personal attacks. Don’t overstate the facts of the case, and be careful to accurately present
relevant legal authority. Proofread your written work for grammar, spelling and typographical errors. Remember that each time you
write you have the unique opportunity to build your professional reputation among judges, colleagues and clients, so make sure
you’re creating a reputation you can live with.

14. Avoid ex parte contacts with the court.
Any attempt to gain an advantage over your opponent through an ex parte contact with the court, or the court staff, will poison
your reputation with a judge. This includes everything from direct contact with a judge on the merits of the case to supplying
information to the court without adequate notice to opposing counsel. For example, it  is not appropriate to place a motion or
memorandum into the hands of the judge while mailing a copy of the document to opposing counsel, which may arrive at the
lawyer’s office two or more days later.

15. Don’t take unfair advantage of opponents.
While it’s part of the litigation process to capitalize on your opponent’s mistakes or inexperience, it’s not necessary to deliberately
embarrass,  humiliate,  intimidate  or  bully  an  inexperienced  or  less  skilled  opponent.  Experienced  lawyers  should  model
appropriate professional behavior to less experienced lawyers. If we model rude and boorish behavior to less experienced lawyers,
we will create the kind of lawyers that make practice more stressful and less enjoyable. Engaging in such inappropriate conduct
might cause your opponent to work harder than he or she otherwise would, to the ultimate disadvantage of your client — and
make you look foolish in the process.

16. Don’t do something just because you can.
Justice Potter Stewart once said, "There is a big difference between what you have a right to do and what is right to do." No ethics
rule prohibits lawyers from yelling at their opponents or engaging in intimidating behavior, and the ethics rules don’t require that
lawyers be cordial  to one another. On the other hand, think about how you’d like to spend the next 40 years as a practicing
lawyer.  Do you  want  to build  hostile  and  acrimonious  relationships  with  lawyers  against  whom you  might  be practicing  for
decades? Probably not. It usually takes very little effort to be cordial to your opponent, and that small investment of goodwill will
pay large dividends to you in the years to come.

17. Don’t behave differently than you would in front of a judge.
The great bulk of litigation occurs outside the presence of a judge. The rules of professionalism aren’t different just because the
judge isn’t present to watch your every move. If you wouldn’t engage in the behavior in front of a judge, then don’t do so when the
judge isn’t around.

18. Don’t let your opponent control your behavior.
Some lawyers behave unreasonably or harshly, or are consistently difficult precisely because they want you to lose your objectivity
and shift your focus to "getting back" at them. They know that if they can get you to focus on them, then you’ll spend less time
working up your case. Once they get you thinking about how to get back at them and not about how to build your client’s case,
they’ve won. So keep your balance. Your client deserves an objective, diligent advocate — not a hothead bent on vengeance
against another lawyer.

19. Don’t take yourself too seriously.
A wise practitioner once said, "Take what you do seriously, but not yourself." Keep in mind that the case is not about you. Many
lawyers over-estimate the impact they have in the cases they try in the courtroom. The truth is that the trier of fact focuses on the
message (i.e.,  the facts) and not the messenger unless, through inappropriate conduct, the messenger gives the trier of fact
reason to focus on him or her.
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Display Your Commitment to Professionalism

The Oregon Bench/Bar Commission on  
Professionalism is sponsoring the sale of a Certificate  
of Professionalism, which was adapted from the 
Statement of Professionalism approved by the Oregon 
Supreme Court in 2006. A lawyer or law firm may 
purchase a Certificate of Professionalism by filling out 
and signing the Certificate and Order Form (available 
below and at www.osbar.org), and returning it to the 
Oregon State Bar along with payment.

Order Form

Quantity Ordered

Times per certificate price × $35

Total Enclosed 108-4999-073 $

Send your check or money order, payable  
to the Oregon State Bar, along with this  
Certification and order form to:

Oregon State Bar
Professionalism Certificate
P.O. Box 231935
Tigard, OR 97281-1935

Information

Name (please print or type) OSB #

Firm Name Phone

Street Address (necessary for UPS shipment)

City, State, Zip

Attorney or firm name to be imprinted on the 

Certificate: (please print or type in the box below, including 

all capitalization and punctuation. Do not abbreviate unless the 

abbreviation should be included on the certificate.)

Actual Size 11×14. Printed on quality paper using black  
ink, with the title in gold and the classic Oregon State  

Bar logo appearing in the background in green.

Certification

- Individual -
I certify that I have read the Oregon State Bar Statement of Professionalism 
and the text on the Commitment to Professionalism Certificate, and I 
pledge that I will practice law in accord with the Statement and Certificate.

Name (please print or type) OSB #

Firm Name Phone

- Firm -
The undersigned law firm certifies that each lawyer practicing with the 
firm has read the Oregon State Bar Statement of Professionalism and the 
text of the Commitment to Professionalism certificate and will practice 
law in accord with such Statement and Certificate.

Signed on behalf of the firm by

Name (please print or type) OSB #

Firm Name Phone

As lawyers, we belong to a profession that serves our clients and the public good. As officers of the
court, we aspire to a professional standard of conduct that goes beyond merely complying with the
ethical rules. Professionalism is the courage to care about and act for the benefit of our clients, our 
peers, our careers, and the public good. Because we are committed to professionalism, we will 
conduct ourselves in a way consistent with the following principles in dealing with our clients, 
opposing parties, opposing counsel, the courts, and the public. 

 I will promote the integrity of the profession and the legal system.
 I will work to ensure access to justice for all segments of society.
 I will avoid all forms of unlawful or unethical discrimination.
 I will protect and improve the image of the legal profession in the eyes of the public.

 I will promote respect for the courts.

I will support a diverse bench and bar.

 I will support the education of the public about the legal system.
 I will work to achieve my client’s goals, while at the same time maintain my professional 
ability to give independent legal advice to my client.

 I will always advise my clients of the costs and potential benefits or risks of any 
considered legal position or course of action.

 I will communicate fully and openly with my client, and use written fee agreements with 
my clients.

 I will not employ tactics that are intended to delay, harass, or drain the financial resources 
of any party.

 I will always be prepared for any proceeding in which I am representing my client.
 I will be courteous and respectful to my clients, to adverse litigants and adverse counsel, 

and to the court.
 I will only pursue positions and litigation that have merit.
 I will explore all legitimate methods and opportunities to resolve disputes at every stage 

in my representation of my client. 
 I will support pro bono activities. 

Statement of Professionalism
Adopted by the Oregon State Bar House of Delegates and 

Approved by the Supreme Court of Oregon effective December 12, 2011

Oregon State Bar  16037 SW Upper Boones Ferry Rd  PO Box 231935  Tigard, OR 97281-1935 
503.620.0222 or toll-free in Oregon 800.452.8260
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ability to give independent legal advice to my client.

 I will always advise my clients of the costs and potential benefits or risks of any 
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 I will not employ tactics that are intended to delay, harass, or drain the financial resources 
of any party.
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Section 7 — Basic Law Office Responsibilities

HYPOTHETICAL

Attorney Anthony had a solo law practice, specializing in sports litigation. He 
operated his practice under the names “Anthony & Associates,” “Law Offices of 
Anthony & Associates,” and similar names. Anthony used these names on his firm 
letterhead and other documents, as well as in his advertisements and directory 
listings. 

What was wrong with Anthony’s firm names?

A. They lacked creativity.

B. They were misleading.  

C. Nothing. Anthony had been looking to hire associates.

D. Nothing, because the letterhead and advertisements listed him as the only 
attorney with the firm. 

DISCUSSION

Answer: B
Anthony’s firm names were misleading, because he did not have any associates in his 
firm. Accordingly, the firm names in written materials violated RPC 7.1 and RPC 7.5(d),
and by violating these rules, he also violated RPC 7.5(a).  

NOTE: It would also violate the rules to characterize an office-share arrangement 
between a group of attorneys as a “firm” in written materials such as letterhead and 
advertisements, if that was not the true relationship of the parties. See OSB Legal Ethics 
Op. 2005-12 and RPC 7.5(d). 

In re Reed, 21 DB Rptr 222 (2007) (public reprimand). See also, In re Potts/Trammel/ 
Hannon, 301 Or 57, 718 P2d 1363 (1986).
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Section 9 — Supervising Others

HYPOTHETICAL

For many years Partner owned and operated a successful law partnership with 
Associate. A few years ago, because of concerns over a pending divorce, Associate 
was made an employee of the firm, without an equity share. Nevertheless, Associate 
has continued to act as the office manager, including responsibility over all financial 
matters.

A number of clients have begun to complain to Partner about the legal services 
provided by Associate, and the fees charged for those services. Complaints of 
incompetence and unpreparedness have mounted, in large part, because of 
Associate’s personal problems related to alcohol abuse, potential mental-health 
issues, inattention to work, her pending divorce, and significant personal financial 
issues. Staff have complained to Partner that Associate is regularly visibly intoxicated 
at the office; checks have gone missing; bills have gone unpaid; services have been 
interrupted; and vendors are refusing to extend credit to the firm.

Associate’s unpredictable actions recently forced Partner to prohibit Associate from 
making court appearances (so she does not embarrass the firm) but she has instead 
spent more time “working” at the office. Staff tells Partner that client money has now 
begun going missing and firm obligations have continued to go unpaid.

What are Partner’s and Associate’s responsibilities for Associate’s clients and their 
funds? 

A. Both Partner and Associate are responsible for each of Associate’s client 
matters and their money.

B. Only Associate is responsible. She is her clients’ attorney and also 
responsible for the firm finances.

C. Partner and Associate are both responsible for the legal matters but only 
Associate is responsible for the money issues.

D. Only Partner is responsible. As Associate’s supervisor, he must assist with 
her clients and is ultimately responsible for client funds.
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DISCUSSION

Answer: A
Under these circumstances, both Partner and Associate are responsible for Associate’s 
client matters and their funds. 

In the absence of the word “only” in answers B and D, those responses would also be 
correct.

All lawyers are required to: 

1. provide each client with competent and diligent representation; 

2. keep each client reasonably informed about the status of his or her case; 

3. explain each matter to the extent necessary to permit the client to make informed 
decisions regarding the representation; and 

4. abide by decisions that the client is entitled to make. 

See RPC 1.1, 1.2, 1.3 & 1.4.

And, although not the circumstances in this hypothetical, the Rules of Professional 
Conduct provide no exception to the competence rule (or any others) for lawyers who are 
retained versus those appointed to represent indigent persons charged with crimes.

The determining factor in whether a lawyer is able to provide competent and diligent 
representation is whether the workload is excessive.  

Factors include: 

number of cases
case complexity
the availability of support services
the lawyer’s experience and ability 
the lawyer’s nonrepresentational duties

In this instance that means that Associate’s personal issues may play a factor in the 
number and complexity of cases she is able to competently handle, if any (depending on 
the severity of her alcohol and other impairments).
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Each lawyer is responsible for controlling his or her workload to so that each client 
matter may be handled competently. 

Thus Associate is responsible for her client matters, and should have sought assistance 
from Partner, such as:

the transfer of nonrepresentational duties to others within the office (e.g., her 
responsibility for financial matters), 
declining new cases, 
transferring current cases, and 
filing motions with the court to withdraw from enough cases to achieve a 
manageable workload in light of her debilitating personal conditions. 

For his part, Partner is also responsible. Even when not involved in the direct 
representation, supervisory lawyers, such as Partner (and including a firm director or 
manager), may also violate their own ethical responsibilities when subordinate lawyers 
have competency concerns, caused by excessive workloads or other factors. 

Under RPC 5.1(a) and (b), a supervisory lawyer is responsible for a subordinate lawyer’s 
conduct if the supervisor ratifies subordinate misconduct or “knows of [the subordinate’s] 
conduct at a time when its consequences can be avoided or mitigated but fails to take 
reasonable remedial action.” 

Accordingly, because Partner is aware that Associate is impaired to an extent that
prevents her from providing competent representation to each client and hasn’t not take 
sufficient effective remedial actions, Partner is also responsible for Associate’s 
misconduct related to handling client matters. 

Similarly, Partner is also responsible for Associate’s mishandling of client funds. Partner 
is responsible for trust account management and has, in these circumstances, improperly 
allowed Associate to continue to have access to client funds given his awareness of her 
issues and complaints from staff. Delegation of trust account management still requires 
adequate supervision. 

Associate is also responsible for her taking of client funds. She appears to have knowingly 
misused client funds for personal or business purposes.

See RPC 1.15-1(a) & (c), RPC 8.4(a)(2) & (a)(3).  

***Consider contacting OAAP or SLAC.

In re Connall SC S061623 (2013) [Form B resignation]
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HYPOTHETICAL

About 10 years ago, California lawyer Ashley Able formed “Able & Cain,” a law 
partnership with California lawyer, Calvin Cain, and set up shop in Northern 
California.  

Five years ago, Ashley was admitted to practice in Oregon. However, despite 
interim efforts, Calvin was not admitted to the Oregon Bar until this past year.

Four years ago, Ashley and Calvin opened a law office in Southern Oregon under 
the name “Cain & Able” and used letterhead (at Cain’s suggestion) that stated:

Cain & Able
Attorneys at Law

Licensed in Oregon and California
Calvin Cain
Ashley Able

Each year since they opened their Oregon practice, Cain has placed the following 
advertisement in the local Oregon paper directory and in the on-line Yellow Pages:

Cain & Able
Experienced Trial Attorneys & General Practice

Licensed in Oregon & California

Also since they opened they opened their practice, Cain has: written and signed 
letters to opposing counsel and opposing parties regarding substantive matters; 
rendered legal advice to clients in person and in telephone conferences; engaged 
in substantive negotiations with opposing counsel; represented a client at a state 
court deposition; signed a motion and filed it with the state circuit court; and made 
a routine state court appearance without supervision. 
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Ashley Able is responsible for which of Cain’s actions?

A. The letterhead and phone directory ad, because they were misleading.

B. Rendering advice to clients and appearing on behalf of clients in court, 
because these acts constituted the unauthorized practice of law.

C. Signing and filing a motion with the court, because this was a 
misrepresentation about Cain’s authority to do so.

D. All of Cain’s conduct.

DISCUSSION

Answer: D
Prior to last year, Cain was not a lawyer in Oregon. Accordingly, he was not permitted to 
practice law under these circumstances and Able was not permitted to allow or assist him 
to do so. 

For purposes of the ethics rules, Cain would likely be regarded as a nonlawyer assistant 
under RPC 5.3, rather than a subordinate lawyer under RPC 5.2. 

(To qualify as a subordinate lawyer under RPC 5.2, Cain would have had to also be 
subject to the Rules of Professional Conduct, which did not apply to him prior to his 
admission in Oregon.)

The letterhead and advertisements were misleading in that they could reasonably have 
been interpreted to represent that both Cain and Able were licensed to practice law in 
Oregon. In this way the letterhead violated RPC 7.1 and RPC 7.5, while the advertisement 
violated RPC 7.1, RPC 7.2 and RPC 7.5.

Ashley Able failed to adequately supervise Cain’s activities, to assure that Cain did not 
practice law in Oregon before he became an active member of the Oregon State Bar.  
This violated RPC 5.3 [responsibilities regarding nonlawyer assistants] and RPC 5.5(a) 
[assisting another in the unlawful practice of law].
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Since Cain is admitted as a lawyer in California, he might himself be subject to discipline 
under RPC 8.5. 

RULE 8.5 Disciplinary Authority

(a) A lawyer admitted to practice in this jurisdiction is subject to 
the disciplinary authority of this jurisdiction, regardless of 
where the lawyer's conduct occurs.  A lawyer not admitted in 
this jurisdiction is also subject to the disciplinary authority of 
this jurisdiction if the lawyer provides or offers to provide any 
legal services in this jurisdiction.  A lawyer may be subject to 
the disciplinary authority of both this jurisdiction and another 
jurisdiction for the same conduct.

If Cain had not been a lawyer elsewhere, he might still be found to have engaged in the 
unlawful practice of law. See ORS 9.160. 

In re Duncan, 17 DB Rptr 202 (2003).

HYPOTHETICAL

For nearly 30 years, Attorney Archer practiced law in partnership with his father—
who was the head of the firm and the firm manager. Near the beginning of their 
partnership, they hired Ima Gambler as a secretary, paralegal and bookkeeper. 
Gambler was responsible for duties including preparing checks, receiving the bank 
statements, and reconciling the bank accounts. 

Twenty years into her tenure, Gambler confessed to Archer that she had taken 
firm funds through “payroll draws” to support her gambling habit, and that she had 
not paid the money back through payroll deductions, as she was supposed to do 
(“First Thefts”). After Archer and his father investigated Gambler’s First Thefts, they 
did not report Gambler to the police but had her agree to pay back the funds (which 
she never did). Moreover, in spite of her confession, rather than restrict Gambler’s 
access to firm accounts and client funds, Gambler’s job remained secure and her 
financial and banking responsibilities at the firm continued. Thereafter, 
notwithstanding Gambler’s unfettered access to his clients’ funds, Archer did 
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nothing to supervise or monitor Gambler because he viewed her as his father’s 
secretary and not his secretary.

Over a subsequent two-year period, Archer’s father’s health declined substantially 
and he became unable to meaningfully continue with the law practice. During this 
same period, Gambler embezzled more than $300,000 from the firm’s accounts, 
including the firm’s general account, the trust account, and directly from two of 
Archer’s clients (“Second Thefts”).

Is Archer responsible for Gambler’s First or Second Thefts?

A. Yes. Archer is responsible for Second Thefts but not the First Thefts.

B. No because Gambler acted intentionally on her own.

C. Yes. Archer is on the hook for both the First and Second Thefts.

D. No because Gambler was Archer’s father’s responsibility—not Archer’s.

DISCUSSION

Answer: A. Yes. Archer is responsible for Second 
Thefts but not the First Thefts.

This hypothetical illustrates that it is the supervising lawyer’s knowledge of misconduct 
capable of being prevented that shifts responsibility for such misconduct to the lawyer. 

Despite the fact that Archer considered Gambler to be his father’s secretary, as a partner, 
once Archer was alerted to the risks that Gambler presented to his and the firm’s clients, 
Archer’s failure to supervise and ensure that funds were properly safeguarded meant that 
Archer was responsible for Gambler’s Second Thefts.

In re Williamson, SC S064038 (2016) [Form B resignation].

  

OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 9

 
May 4, 2018                 Page 9

HYPOTHETICAL

Attorney Anderson signed blank trial subpoenas and instructed his investigator to 
arrange for service on witnesses in a criminal rape case. Without Anderson’s 
knowledge, the investigator used one of the subpoenas to obtain the victim’s high 
school records prior to trial, which the school released in violation of statutes 
governing such records.  Upon receipt of the records, Anderson did not return them 
or notify the school, but provided them to his client for use in preparing cross-
examination of the victim. 

When questioned by the judge in the case about his possession and use of the 
records, Anderson defended the investigator and his own actions.

Anderson did not engage in any misconduct, because the school was the party who 
improperly turned over the records.

1. True

2. False

DISCUSSION

Answer: 2. False
Anderson ratified the investigator’s improper actions of obtaining the school records in a 
manner not authorized by law.

Therefore, Anderson violated 

RPC 5.3(a) (a failure to make reasonable efforts to ensure that the conduct of a 
nonlawyer over whom he had direct supervisory authority was compatible with 
the Anderson’s professional obligations); 

RPC 5.3(b) (ratification of misconduct by a nonlawyer employee); and 

RPC 8.4(a)(4) (conduct prejudicial to the administration of justice).

It is a close call whether Anderson’s conduct also violated:
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RPC 8.4(a)(4) (conduct prejudicial to the administration of justice).
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RPC 4.4(a) (knowingly using of methods of obtaining evidence that violated the 
rights of a third person); and/or

RPC 4.4(b) (failure to notify the sender of inadvertently sent documents).

In re Taylor, 23 DB Rptr 151 (2009). [reprimand]

Section 10 — Formation of the Attorney-Client Relationship

HYPOTHETICAL

Attorney Michelle Adams received an unsolicited email from Dale Drake asking if 
she could represent him in a contemplated divorce against his wife, Kitty Hawk.  In 
the email, Drake disclosed that his wife was an alcoholic, had mental health issues, 
and had abused two of their three minor children.  Hawk was another local attorney 
and Adams felt uncomfortable representing Drake, so she sent an email back to
Drake declining to represent him.

Earlier this month, Drake sent Adams another unsolicited email saying he 
understood why she had previously declined to represent him and he had obtained 
other counsel.  However, both he and Hawk would now like Adams to serve as the 
mediator in their divorce.  He asked whether Adams would be willing to serve in 
that capacity.

QUESTION 1: Did Adams form an attorney/client relationship with Drake?

A. Yes

B. No

Answer: B. No
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QUESTION 2: Which of the following statements is correct and why?

A. Adams must decline to serve as a mediator in this matter, absent the 
informed consent of the parties.

B. Adams may accept the request to serve as a mediator.

Answer: A
DISCUSSION

Adams had obtained confidential information from Drake via the initial email. She now 
must disclose and obtain consent to allow her participation as mediator.

HYPOTHETICAL

Attorney Nunyour Beeswax (“Beeswax”) was asked by an insurance friend, Slick 
Sales (“Slick”) to represent Elder Guy (“Elder”) concerning the administration of 
the estate of his brother, Deceased Guy (“Deceased”). Beeswax agreed, and 
prepared and delivered a fee agreement to Slick to give to Elder, which Slick 
returned signed a few days later.

Based on information provided by Slick, Beeswax prepared and delivered to Slick 
a probate petition. After Slick returned the signed petition, Beeswax filed it with the 
court (“Probate Case”), and Elder was appointed as the personal representative of 
Deceased’s estate.

Based on information from Slick, Beeswax prepared and delivered to Slick an 
inventory of the estate property and certain waivers to be signed by the five heirs. 
Slick returned two signed waivers.

A few months later, based on information from Slick, Beeswax prepared and 
delivered to Slick a statement in lieu of final account, which Beeswax filed with the 
court after Slick obtained Elder’s signature. The court’s order approving the verified 
statement awarded Beeswax a $1,200 attorney fee and the remaining assets were 
divided equally among the five heirs.

Finally, based on information Slick provided to Beeswax, Beeswax prepared and 
filed an order to close the estate, which the court signed, closing the Probate Case.
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At no time during the representation did Beeswax meet, speak to or otherwise 
communicate directly with Elder. In fact, Beeswax did not know whether Elder 
actually existed.

Who was the client of Nunyour Beeswax? 

A. Slick. 

B. Elder.

C. Both Slick and Elder.

D. Neither Slick nor Elder.   

DISCUSSION

Answer: B.
Elder was Beeswax’s client, as long as he was the person for whom Beeswax intended 
to perform work, as as long as Elder understood in signing the documents that Beeswax 
was preparing and filing them on his behalf.

However, Beeswax also allowed Slick to direct his representation of Elder, and in so doing 
violated RPC 5.4(c), which provides:

A lawyer shall not permit a person who recommends, employs, or 
pays the lawyer to render legal services for another to direct or 
regulate the lawyer’s professional judgment in rendering such legal 
services.

In addition, Beeswax failed to provide Elder competent representation as required by RPC 
1.1. Beeswax:

(a) did not confirm that Elder wanted Beeswax to provide representation and 
legal services concerning the probate of Dead Guy’s estate;

(b) did not meet, speak to, or otherwise communicate directly with Elder;
(c) did not determine or verify Elder’s mental capacity and that he was 

otherwise competent to serve as the personal representative of the estate;
(d) did not determine or verify that Dead Guy did not have a will and died 

intestate;
(e) did not determine the extent, nature and value of Dead Guy’s property;
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(f) did not obtain and review documents to verify the existence, status and 
value of Dead Guy’s property;

(g) did not determine that Dead Guy owned any interest in real property;
(h) did not identify and include all of Dead Guy’s property in the Inventory of 

the estate;
(i) did not communicate with the persons identified in the Petition as heirs;
(j) did not provide notice and information concerning the Petition and probate 

of Dead Guy’s estate to the persons required by statute
(k) did not determine and verify that the persons identified in the Petition as 

the heirs of Dead Guy signed the waivers of notice of information;
(l) did not monitor or determine the expenditure of funds by the personal 

representative during the probate of the estate;
(m) did not probate the will of Dead Guy;
(n) did not review and verify that all Oregon income, inheritance and personal 

property taxes due from the estate had been paid, and all required tax 
returns had been filed;

(o) did not prepare or cause to be prepared and filed all required state and 
federal tax returns;

(p) did not determine and verify that the heirs of Dead Guy signed the Final 
Distribution Receipts;

(q) did not determine and verify the amount of the distribution to each of Dead 
Guy’s heirs;

(r) did not determine and verify that each of the heirs received the distribution 
from Dead Guy’s estate;

(s) did not transfer title or ownership of Dead Guy’s interest in real property to 
Elder;

(t) did not verify information provided by Slick; and
(v) did not consult with lawyers experienced in probate matters for advice 

concerning his handling of Dead Guy’s probate and estate.

Although not specifically charged in this case, Beeswax likely committed a number of 
other potential violations—including to adequately communicate with Elder, in violation of 
both RPC 1.4(a) & (b).

In re Britt, 20 DB Rptr 100 (2006) [six-month suspension]
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Section 11 — Fee Agreements/Arrangements

HYPOTHETICAL

Clair Lee Hesitant and Attorney Arnold met to discuss her contemplated divorce. 
Afterwards, Hesitant understood that Arnold would charge her $250/hour against 
a $10,000 retainer to complete her divorce. Arnold believed that while they 
discussed his $250 hourly rate, Hesitant ultimately agreed to a non-refundable 
“minimum fee” of $10,000. Arnold did not, however, prepare any document 
reflecting his understanding of the fee agreement. Hesitant gave Arnold a $10,000
check, which he immediately deposited into his general account (not trust).

One month later, Hesitant terminated the representation. By letter, she asked 
Arnold to discontinue work on her behalf and return her retainer less fees incurred.  
Arnold did not respond to Hesitant’s letter. 

The next month, Hesitant’s new attorney, Austin, reiterated her request for a refund 
of the unearned retainer. Arnold responded that because the $10,000 she had paid 
him was a “minimum fee,” she was not entitled to any refund. Arnold offered to 
arbitrate the matter, but did not make any refund.

Was it appropriate for Arnold to retain any or the entire $10,000 fee?

A. No—None of it.  He had not fully performed under the agreement (i.e., he
had not completed the dissolution).  Therefore, he was not entitled to any 
of the fee. 

B. Yes—All of it.  They at least orally agreed that the $10,000 fee would be 
earned upon receipt.

C. Yes—Some of it.  It was appropriate for Arnold to keep some of the retainer, 
but not all of it, because he had not fully performed under the agreement.

D. No and Yes.  It was a flat fee, so it was all or nothing.  Arnold was permitted 
to keep all of the fee or return all of the fee, but there was no means in the 
agreement for apportioning or allocating a portion of the fee to the services 
actually performed.   
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DISCUSSION

Answer: C
Because Arnold had not fully performed the services he agreed to perform for the $10,000 
flat fee, he was required to refund a portion of the $10,000 to Hesitant, despite his 
understanding that it had been “earned on receipt.” 

See In re Gastineau, 317 Or 545, 551, 857 P2d 136 (1993) (a lawyer collects a clearly 
excessive fee when he or she collects a non-refundable flat fee, does not perform or 
complete the professional representation for which the fee was paid, but fails to promptly 
remit the unearned portion of the fee). 

In this case, Arnold’s refusal to refund any portion of the fee amounted to collecting a 
clearly excessive fee in violation of RPC 1.5(a). 

By accepting a flat fee for a specific service, an attorney is required to fully perform that 
service or refund the portion of the fee that may be allocated to the unfinished work. 

NOTE: There has been no guidance as yet from the court as to what method should be  
used to calculate the portion of the fee to be returned in the event that the representation 
is terminated under a flat fee agreement prior to the completion of the contemplated legal 
services. 

However, a lawyer may not simply calculate the refund required by subtracting the 
amount of money the lawyer would have charged for the work, had the lawyer charged 
an hourly rate. In re Balocca, 342 Or 279 (2007).  Such an hourly rate computation in the 
fixed fee context would “deny [the client] the benefit of the flat-fee arrangement.” Id. at 
292.

NOTE: It does not matter why the representation was not completed or who terminated 
the representation. Regardless of the reason, if the legal services were not completed 
(e.g., the attorney did not represent the client through entry of a judgment), the attorney 
may not retain the entire flat fee.

Arnold’s failure to promptly return the unearned portion of the fee upon the termination of 
employment also violated RPC 1.16(d).  

NOTE:  It is worth pointing out that Arnold’s decision to deposit the $10,000 payment into 
his general account, rather than his trust account, violated RPC 1.15-1(a) & (c). It does 
not matter whether Arnold believed he was entitled to the funds based on the flat fee 
arrangement. 
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See In re Martin, 328 Or 177, 184-85, 970 P2d 638 (1998) (attorney violated rule even 
where he held the belief that it was legal for him to disperse client funds).

Arnold and Hesitant had no written agreement. In order for funds to be “earned upon 
receipt,” there must be a written fee agreement expressly stating so. In the absence of 
such a written agreement, the funds must be considered an advance fee (i.e., client 
property) and handled in accordance with RPC 1.15-1(a) & (c). 

See In re Biggs, 318 Or 281, 293, 864 P2d 1310 (1994) (without a clear written 
agreement, funds must be considered client property, and must be deposited in the 
lawyer trust account and withdrawn only as they are earned); OSB Legal Ethics Op. 2005-
151.

Moreover, RPC 1.5(c)(3) prohibits a lawyer from entering into an arrangement for, 
charging or collecting a fee denominated as “earned on receipt,” “nonrefundable” or 
similar terms unless it is pursuant to a written agreement signed by the client which 
explains that:

(i) the funds will not be deposited in the lawyer trust account, and

(ii) the client may discharge the lawyer at any time and in that event may be 
entitled to a refund of all or part of the fee if the services for which the fee 
was paid are not completed. 

In re Fadeley, 342 Or 403, 153 P3d 682 (2007) (30-day suspension).

HYPOTHETICAL

Attorney Atticus was hired to represent Defendant Dustin in direct appeal of his 
most recent criminal convictions. Pursuant to a written fee agreement drafted by 
Dustin, Atticus agreed to represent Dustin on direct appeal for a flat fee.

Prior to the completion of the representation, Dustin offered to pay Atticus a bonus 
fee for each month that Dustin’s sentence was reduced on appeal. Atticus 
accepted that offer.
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Atticus was permitted to accept Dustin’s bonus offer because:

A. Dustin was already a current client.

B. The request expanded the scope of the representation and therefore it 
was permissible to negotiate an additional fee.

C. It was Dustin’s suggestion, rather than Atticus’ request.

D. Atticus was willing to be subject to Bar discipline.

DISCUSSION:

Answer:  D
Atticus’ acceptance of a bonus in a criminal matter was in direct violation of RPC 1.5(c)(2), 
which prohibits contingency fees in criminal cases.  See also, OSB Legal Ethics Op 2005-
13.

There is no exception within the language of the rule or under case law that vitiates a 
violation of this rule if the fee arrangement is the suggestion of the client, rather than the 
lawyer. 

There is similarly no exception where there has been a pre-existing attorney-client 
relationship.  Such a contingent fee arrangement is strictly prohibited by the rule.

Lawyers should be careful not to characterize such a payment (or any payment) as a “gift” 
without confirming the client’s intent with the client. See In re Ireland, 26 DB Rptr 47 
(2012).

In re Coran, 24 DB Rptr 269 (2010). [reprimand]

HYPOTHETICAL

Constance Fight and her husband, Willie (the “Fights”), retained Attorney Animus 
to defend them in a civil lawsuit and pursue counterclaims on their behalf.

Two years into the representation, Animus requested that the Fights pay him a 
substantial retainer so that he could try the case scheduled for the following month. 
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Constance instead proposed a fixed fee arrangement, which Animus sent to the 
Fights, and they signed soon after. 

The agreement provided for the Fights to immediately pay Animus a $30,000 fixed 
fee, which would comprise all or part of his compensation through trial. Any 
compensation over $30,000 was to be paid on a contingent basis—depending 
upon the outcome of the litigation. The written agreement did not discuss whether 
the $30,000 fixed fee was considered to be earned upon receipt or non-refundable. 

The Fights paid Animus $30,000 in cash, which Animus deposited into his general 
business account. Thereafter, the trial was postponed a number of times. Animus 
performed significant work on the case, but he, Constance, and Willie began to 
disagree on a number of issues and, prior to trial or completion of the case, the 
court granted Animus’ motion to withdraw. Animus refused to refund to the Fights 
any portion of the $30,000 fee.

Was it appropriate for Animus to retain any or all of $30,000 fee?

A. No—None of it.  He had not fully performed under the agreement by taking 
the case to trial. Therefore, he was not entitled to any of the fee.

B. Yes—All of it.  At his hourly rate, Animus had more than earned the entire 
$30,000 fee and therefore was entitled to keep it all.

C. Yes—Some of it.  It was appropriate for Animus to keep some of the 
retainer, but not all of it, because he had not fully performed under the 
agreement.

D. No and Yes.  It was a flat fee, so it was all or nothing. Animus was permitted 
to keep all of the fee or return all of the fee, but there was no means in the 
agreement for apportioning or allocating a portion of the fee to the services 
performed.   

DISCUSSION

Answer: C
See In re Fadeley Discussion above.

In re Vance, 20 DB Rptr 92 (2006) (public reprimand); see also, In re Albrecht, 333 Or 
520, 526 (2002); 26 USC §6065 (i). 
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HYPOTHETICAL

Hardluck Case hired Attorney Atta to represent him in a dissolution proceeding 
pursuant to a written fee agreement for $150/hour. Case gave Atta a $1,500 
retainer, which Atta properly deposited into trust.

Over the following two months, Atta spent 7.95 hours working on Case’s matter, 
earning $1,192.50 at his hourly rate. Nevertheless, during this period, Atta 
negligently withdrew $1,305 from trust. Atta ultimately spent enough time on the 
matter to justify all of the funds he took.

Atta later used computer software to implement an increase in his general rate. 
Due to an oversight, his rate was increased to $200/hour for all entries after the 
stated increase date, including on Case’s account. Prior to any notification from 
Atta, an invoice was sent to Case that charged him for several hours of time at 
$200/hour. Case did not pay the increased rate, but instead paid Atta the balance 
reflected on the prior invoice.

Which of the following is NOT TRUE about Atta’s conduct?

A. He violated the excessive fee rule even though his billing was in done in 
error and his client did not pay it.

B. He knowingly converted client funds.

C. He failed to maintain client funds in trust, notwithstanding that he 
ultimately earned all of the funds he withdrew.

D. He violated the rules regarding the handling of client property even though 
the additional amount withdrawn was de minimus and eventually earned.

DISCUSSION

Answer: B
Atta took client funds before he was entitled to them. However, he acted negligently. The 
ABA Standards for Imposing Lawyer Sanction define “negligence” as the failure of a 
lawyer to heed a substantial risk that circumstances exist or that a result will follow, which 
failure is a deviation from the standard of care that a reasonable lawyer would exercise 
in the situation. Standards at 7. 
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Constance instead proposed a fixed fee arrangement, which Animus sent to the 
Fights, and they signed soon after. 

The agreement provided for the Fights to immediately pay Animus a $30,000 fixed 
fee, which would comprise all or part of his compensation through trial. Any 
compensation over $30,000 was to be paid on a contingent basis—depending 
upon the outcome of the litigation. The written agreement did not discuss whether 
the $30,000 fixed fee was considered to be earned upon receipt or non-refundable. 

The Fights paid Animus $30,000 in cash, which Animus deposited into his general 
business account. Thereafter, the trial was postponed a number of times. Animus 
performed significant work on the case, but he, Constance, and Willie began to 
disagree on a number of issues and, prior to trial or completion of the case, the 
court granted Animus’ motion to withdraw. Animus refused to refund to the Fights 
any portion of the $30,000 fee.

Was it appropriate for Animus to retain any or all of $30,000 fee?

A. No—None of it.  He had not fully performed under the agreement by taking 
the case to trial. Therefore, he was not entitled to any of the fee.

B. Yes—All of it.  At his hourly rate, Animus had more than earned the entire 
$30,000 fee and therefore was entitled to keep it all.

C. Yes—Some of it.  It was appropriate for Animus to keep some of the 
retainer, but not all of it, because he had not fully performed under the 
agreement.

D. No and Yes.  It was a flat fee, so it was all or nothing. Animus was permitted 
to keep all of the fee or return all of the fee, but there was no means in the 
agreement for apportioning or allocating a portion of the fee to the services 
performed.   

DISCUSSION

Answer: C
See In re Fadeley Discussion above.

In re Vance, 20 DB Rptr 92 (2006) (public reprimand); see also, In re Albrecht, 333 Or 
520, 526 (2002); 26 USC §6065 (i). 
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HYPOTHETICAL

Hardluck Case hired Attorney Atta to represent him in a dissolution proceeding 
pursuant to a written fee agreement for $150/hour. Case gave Atta a $1,500 
retainer, which Atta properly deposited into trust.

Over the following two months, Atta spent 7.95 hours working on Case’s matter, 
earning $1,192.50 at his hourly rate. Nevertheless, during this period, Atta 
negligently withdrew $1,305 from trust. Atta ultimately spent enough time on the 
matter to justify all of the funds he took.

Atta later used computer software to implement an increase in his general rate. 
Due to an oversight, his rate was increased to $200/hour for all entries after the 
stated increase date, including on Case’s account. Prior to any notification from 
Atta, an invoice was sent to Case that charged him for several hours of time at 
$200/hour. Case did not pay the increased rate, but instead paid Atta the balance 
reflected on the prior invoice.

Which of the following is NOT TRUE about Atta’s conduct?

A. He violated the excessive fee rule even though his billing was in done in 
error and his client did not pay it.

B. He knowingly converted client funds.

C. He failed to maintain client funds in trust, notwithstanding that he 
ultimately earned all of the funds he withdrew.

D. He violated the rules regarding the handling of client property even though 
the additional amount withdrawn was de minimus and eventually earned.

DISCUSSION

Answer: B
Atta took client funds before he was entitled to them. However, he acted negligently. The 
ABA Standards for Imposing Lawyer Sanction define “negligence” as the failure of a 
lawyer to heed a substantial risk that circumstances exist or that a result will follow, which 
failure is a deviation from the standard of care that a reasonable lawyer would exercise 
in the situation. Standards at 7. 
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Atta’s negligent practices meant that he was unaware that he had withdrawn $112.50 
more than he had earned between May and August 2004. Although this inadvertent 
conduct was a violation of current RPC 1.15-1(a) & (c), it was not a knowing conversion 
of client funds and therefore did not amount to dishonest conduct. 

See In re Martin, 328 Or 177, 186,  970 P2d 638 (1998) (only those acts of conversion 
that are intentional or knowing, and not merely negligent, unknowing or innocent, 
constitute “conduct involving dishonesty” under the ethics rules); In re Mannis, 295 Or 
594, 668 P2d 1224 (1983) (lawyer inadvertent use of client funds for personal purposes 
when, unbeknownst to the lawyer, his employees had deposited client funds in his general 
account, technically amounted to conversion, but was not dishonest).

Atta also negligently charged an excessive fee, in violation of RPC 1.5(a), when he sent 
Case an invoice that charged him for several additional hours of time at the rate of 
$200/hour—without first notifying his client of the increase in rate and obtaining his 
consent. 

In re Gudger, 21 DB Rptr 160 (2007) (public reprimand).

HYPOTHETICAL

Mamma Bear referred her boyfriend, Papa Smurf, to Attorney Adequate for a 
bankruptcy consultation. After reviewing Papa’s finances with him during their 
meeting, Adequate agreed to prepare and file a bankruptcy petition for a flat fee of 
$550. Adequate believed that he told Papa that the fee was earned upon receipt, 
however, he was unable to locate a fee agreement signed by Papa. 

Papa paid a total of $300 over a few months, but did not pay the balance. Adequate 
did not deposit the $300 into his lawyer trust account. Adequate and Papa never 
met again. Adequate did not prepare a bankruptcy petition for Papa, but “closed” 
Papa’s file several months later, without notice to Papa and without refunding any 
of the money Papa had paid.  

After the birth of her and Papa’s child, Mamma asked Adequate to defend her in 
the paternity action filed by Papa. Adequate reviewed his files and determined that 
he had not received confidences from Papa regarding Mamma’s affair, her 
pregnancy, or the child, so he filed Mamma’s answer without seeking written 
consent from Papa or Mamma. 
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Papa’s counsel asserted a conflict of interest due to Adequate’s former 
representation of Papa, and requested that Adequate refund the $300 that Papa 
had paid him, since Adequate had not performed any services. Adequate replied 
that there was “no attorney-client relationship” with Papa, but that the money Papa 
had paid him was “earned when received and not refundable.” 

Adequate’s statements to Papa’s counsel: 

A. Were correct. 

B. Were correct with respect to the conflict, but not the fees. 

C. Were correct with respect to the fees, but not the conflict. 

D. Were incorrect.

DISCUSSION

Answer: D
Adequate got it wrong on all accounts. 

Without a clear written agreement that fees paid in advance constitute a non-refundable 
retainer earned upon receipt, such funds must be considered client property and 
therefore, must be deposited into a lawyer’s trust account until earned for fees or costs, 
or refunded to the client. In re Biggs, 318 Or 281, 293, 864 P2d 1310 (1994).

It is undisputed that Adequate did not deposit the $300 that he received from Papa into 
his lawyer trust account and did not provide any accounting of those funds to Papa. It 
also is undisputed that the $300 was not payment for services already performed and 
billed by Adequate.

Because Adequate sought to rely on a fee agreement to justify his handling of Papa’s 
payments, it was his burden to demonstrate the existence of such an agreement. 
Accordingly, his inability to produce a written fee agreement meant that Adequate violated 
RPC 1.15-1(a) & (c) by failing to deposit and maintain these funds in trust, and then 
violated RPC 1.15-1(a) & (d) in failing to render any account of these funds to his client.

Adequate also violated current RPC 1.5(a) by collecting a nonrefundable fee, not 
performing or completing the professional representation for which the fee was paid, and 
then failing promptly to remit the unearned portion of the fee. 
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Atta’s negligent practices meant that he was unaware that he had withdrawn $112.50 
more than he had earned between May and August 2004. Although this inadvertent 
conduct was a violation of current RPC 1.15-1(a) & (c), it was not a knowing conversion 
of client funds and therefore did not amount to dishonest conduct. 

See In re Martin, 328 Or 177, 186,  970 P2d 638 (1998) (only those acts of conversion 
that are intentional or knowing, and not merely negligent, unknowing or innocent, 
constitute “conduct involving dishonesty” under the ethics rules); In re Mannis, 295 Or 
594, 668 P2d 1224 (1983) (lawyer inadvertent use of client funds for personal purposes 
when, unbeknownst to the lawyer, his employees had deposited client funds in his general 
account, technically amounted to conversion, but was not dishonest).

Atta also negligently charged an excessive fee, in violation of RPC 1.5(a), when he sent 
Case an invoice that charged him for several additional hours of time at the rate of 
$200/hour—without first notifying his client of the increase in rate and obtaining his 
consent. 

In re Gudger, 21 DB Rptr 160 (2007) (public reprimand).

HYPOTHETICAL

Mamma Bear referred her boyfriend, Papa Smurf, to Attorney Adequate for a 
bankruptcy consultation. After reviewing Papa’s finances with him during their 
meeting, Adequate agreed to prepare and file a bankruptcy petition for a flat fee of 
$550. Adequate believed that he told Papa that the fee was earned upon receipt, 
however, he was unable to locate a fee agreement signed by Papa. 

Papa paid a total of $300 over a few months, but did not pay the balance. Adequate 
did not deposit the $300 into his lawyer trust account. Adequate and Papa never 
met again. Adequate did not prepare a bankruptcy petition for Papa, but “closed” 
Papa’s file several months later, without notice to Papa and without refunding any 
of the money Papa had paid.  

After the birth of her and Papa’s child, Mamma asked Adequate to defend her in 
the paternity action filed by Papa. Adequate reviewed his files and determined that 
he had not received confidences from Papa regarding Mamma’s affair, her 
pregnancy, or the child, so he filed Mamma’s answer without seeking written 
consent from Papa or Mamma. 
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Papa’s counsel asserted a conflict of interest due to Adequate’s former 
representation of Papa, and requested that Adequate refund the $300 that Papa 
had paid him, since Adequate had not performed any services. Adequate replied 
that there was “no attorney-client relationship” with Papa, but that the money Papa 
had paid him was “earned when received and not refundable.” 

Adequate’s statements to Papa’s counsel: 

A. Were correct. 

B. Were correct with respect to the conflict, but not the fees. 

C. Were correct with respect to the fees, but not the conflict. 

D. Were incorrect.

DISCUSSION

Answer: D
Adequate got it wrong on all accounts. 

Without a clear written agreement that fees paid in advance constitute a non-refundable 
retainer earned upon receipt, such funds must be considered client property and 
therefore, must be deposited into a lawyer’s trust account until earned for fees or costs, 
or refunded to the client. In re Biggs, 318 Or 281, 293, 864 P2d 1310 (1994).

It is undisputed that Adequate did not deposit the $300 that he received from Papa into 
his lawyer trust account and did not provide any accounting of those funds to Papa. It 
also is undisputed that the $300 was not payment for services already performed and 
billed by Adequate.

Because Adequate sought to rely on a fee agreement to justify his handling of Papa’s 
payments, it was his burden to demonstrate the existence of such an agreement. 
Accordingly, his inability to produce a written fee agreement meant that Adequate violated 
RPC 1.15-1(a) & (c) by failing to deposit and maintain these funds in trust, and then 
violated RPC 1.15-1(a) & (d) in failing to render any account of these funds to his client.

Adequate also violated current RPC 1.5(a) by collecting a nonrefundable fee, not 
performing or completing the professional representation for which the fee was paid, and 
then failing promptly to remit the unearned portion of the fee. 
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In re Gastineau, 317 Or 545, 551, 857 P2d 136 (1993).

The information that Papa provided on the client intake form constituted “information 
relating to the representation of a client” as that term is used in the current RPC 1.0(f)  
and amounted to “secrets” as that term was used in former DR 5-105(C)(2).  The financial 
information contained on intake form and discussed with Adequate was provided to 
Adequate in the course of his representation of Papa, and the disclosure of that 
information would be likely to be detrimental to and inflict injury upon Papa in the paternity 
action. Therefore, Adequate violated current RPC 1.9(a). 

In re Balocca, 342 Or 279, 151 P3d 154 (2007) (90-day suspension).

Section 12 — Protecting Client Property

HYPOTHETICAL

[NOTE: Based upon hypo by Professor Michael Virzi, University of SC School of Law] 

On Monday afternoon, Client walks into your office. He visited your office the 
previous Friday and gave you a $5,000 cash retainer to represent him in his 
divorce.  You deposited the cash into your IOLTA account on Friday afternoon 
where other client funds were already on deposit.  

Now Client says he has reconciled with his wife and wants his retainer back. 
Knowing that he paid you in cash, you write him a $5,000 check from your IOLTA 
account. Fifteen minutes later, you receive a call from your banker across the 
street informing you that the cash you deposited on Friday was counterfeit and that 
the $5,000 provisional credit to your IOLTA account has been revoked. You ask 
your banker to stop payment on the check you just wrote, but Client has already 
cashed it.  

What rules have you violated?  What must you do next?

A. RPC 1.15-1(a) & (c)—you drew on client funds. You need to replenish your 
trust account for the misappropriated funds.

B. RPC 8.4(a)(3)—you converted client funds. You must self-report to the Bar 
and pay back the funds.
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C. You violated no rules. You don’t need to take any action because this wasn’t 
your fault—you were the victim of fraud.

D. RPC 1.2(c) & RPC 8.4(a)(2)—you participated in a criminal act with a client. 
You need to turn yourself into law enforcement and the Bar.

DISCUSSION

Answer: A

RPC 1.15-1(a) & (c) 

These rules require that client money be deposited and maintained in trust until earned. 
When Client stole your trust funds, money belonging to your other clients was removed 
from trust before their fees were earned.  This ran afoul of your obligations to protect 
those funds and violated these rules.

You need to replenish your trust account for the wrongfully appropriated funds. You will 
also need to report the incident to the Bar.

NOTE: Most of your obligations regarding client funds don’t require 
a knowing mental state, which is why you violated these RPCs, even though you were 
also the victim. However, knowing conversion and fraudulent criminal conduct do require 
a knowing mental state, so you did not violate those rules when you were duped by Client.

HYPOTHETICAL

Young Associate, who was previously employed in a large law firm since 
graduating from law school, decides to open his own practice.  He takes with him 
his very experienced legal assistant, who is familiar with the bookkeeping and 
billing programs Associate intends to use.  Associate is not, however, completely 
familiar with these programs and has never managed a lawyer trust account.

As he has done in the past, Associate entrusts the bookkeeping and management 
of his lawyer trust account to his legal assistant.  She determines how much money 
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In re Gastineau, 317 Or 545, 551, 857 P2d 136 (1993).

The information that Papa provided on the client intake form constituted “information 
relating to the representation of a client” as that term is used in the current RPC 1.0(f)  
and amounted to “secrets” as that term was used in former DR 5-105(C)(2).  The financial 
information contained on intake form and discussed with Adequate was provided to 
Adequate in the course of his representation of Papa, and the disclosure of that 
information would be likely to be detrimental to and inflict injury upon Papa in the paternity 
action. Therefore, Adequate violated current RPC 1.9(a). 

In re Balocca, 342 Or 279, 151 P3d 154 (2007) (90-day suspension).

Section 12 — Protecting Client Property

HYPOTHETICAL

[NOTE: Based upon hypo by Professor Michael Virzi, University of SC School of Law] 

On Monday afternoon, Client walks into your office. He visited your office the 
previous Friday and gave you a $5,000 cash retainer to represent him in his 
divorce.  You deposited the cash into your IOLTA account on Friday afternoon 
where other client funds were already on deposit.  

Now Client says he has reconciled with his wife and wants his retainer back. 
Knowing that he paid you in cash, you write him a $5,000 check from your IOLTA 
account. Fifteen minutes later, you receive a call from your banker across the 
street informing you that the cash you deposited on Friday was counterfeit and that 
the $5,000 provisional credit to your IOLTA account has been revoked. You ask 
your banker to stop payment on the check you just wrote, but Client has already 
cashed it.  

What rules have you violated?  What must you do next?

A. RPC 1.15-1(a) & (c)—you drew on client funds. You need to replenish your 
trust account for the misappropriated funds.

B. RPC 8.4(a)(3)—you converted client funds. You must self-report to the Bar 
and pay back the funds.
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C. You violated no rules. You don’t need to take any action because this wasn’t 
your fault—you were the victim of fraud.

D. RPC 1.2(c) & RPC 8.4(a)(2)—you participated in a criminal act with a client. 
You need to turn yourself into law enforcement and the Bar.

DISCUSSION

Answer: A

RPC 1.15-1(a) & (c) 

These rules require that client money be deposited and maintained in trust until earned. 
When Client stole your trust funds, money belonging to your other clients was removed 
from trust before their fees were earned.  This ran afoul of your obligations to protect 
those funds and violated these rules.

You need to replenish your trust account for the wrongfully appropriated funds. You will 
also need to report the incident to the Bar.

NOTE: Most of your obligations regarding client funds don’t require 
a knowing mental state, which is why you violated these RPCs, even though you were 
also the victim. However, knowing conversion and fraudulent criminal conduct do require 
a knowing mental state, so you did not violate those rules when you were duped by Client.

HYPOTHETICAL

Young Associate, who was previously employed in a large law firm since 
graduating from law school, decides to open his own practice.  He takes with him 
his very experienced legal assistant, who is familiar with the bookkeeping and 
billing programs Associate intends to use.  Associate is not, however, completely 
familiar with these programs and has never managed a lawyer trust account.

As he has done in the past, Associate entrusts the bookkeeping and management 
of his lawyer trust account to his legal assistant.  She determines how much money 
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can be taken out of trust as earned fees, writes the trust checks for costs (lawyer 
signs all checks), and enters the trust account transactions into the bookkeeping 
system.  The legal assistant is also charged with reconciling the trust account.

For years, the legal assistant overlooks to subtract the checks for costs from the 
clients’ funds in trust.  She does not keep individual client ledger cards or know 
how to obtain a client’s trust balance from the bookkeeping program, and when the 
bookkeeping program shows a different month-end balance in the account from 
that in the bank statement, she merely adjusts the figure in the bookkeeping 
program, so it appears to equal the balance in the bank statement.

Which of the following is/are correct?

A. The practice of Associate’s assistant of not recording costs paid out of trust 
will, eventually, result in payment from trust for clients who did not actually 
have that amount in the account, resulting in funds belonging to other clients 
being withdrawn by Associate before he had earned the money belonging 
to those clients.

B. Same as answer A and Associate should be disbarred for conversion of 
client funds.

C. Associate acted properly in setting up his lawyer trust account, but he made 
no effort over a period of years to see if his assistant was properly managing 
the account and will be subject to discipline.

D. Associate acted properly in delegating responsibility for the bookkeeping 
and billing duties as his assistant was experienced in these matters and 
could ask him if she had any questions about carrying out these 
responsibilities.

DISCUSSION

Answer: A & C
Associate converted client funds.  Essentially, the only reason that B is not applicable is 
that Associate did not act with the “knowing” mental state required to impose a sanction 
for dishonest conduct.

An individual commits the act of conversion when, without the legal right to do so, he or 
she exercises "dominion or control over a chattel which so seriously interferes with the 
right of another to control it that the actor may justly be required to pay the other the full 
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value of the chattel." In re Martin, 328 Or 177, 184, 970 P2d 638 (1998) (quoting definition 
found in Restatement (Second) of Torts § 222A (1965)).

Because an actor who mistakenly believes that his or her conduct is legal can still commit 
conversion, not all conversions implicate the prohibition in the ethics rules against 
"conduct involving dishonesty." Id at 184-85.

In order to result in a finding of dishonesty (and consequently result in disbarment), there 
must be evidence that the lawyer either (1) intended to convert property, or (2) knew “that 
his conduct was culpable in some respect.” In re Skagen, 342 Or 183, 203, 149 P3d 1171 
(2006).

See In re Peterson, 348 Or 325, 232 P3d 940 (2010) (evidence was not sufficient to show 
that attorney did not have a legitimate reason to remove funds from trust); In re Holman, 
297 Or 36, 682 P2d 243 (1984) (attorney who misappropriated trust funds but who 
produced evidence that his addiction to prescription drugs resulted in a mental impairment 
such that he was unable to appreciate the wrongfulness of his acts was found not to have 
engaged in dishonest conduct).

Cf., In re Martin, 328 Or 177, 970 P2d 638 (1998) (attorney who genuinely believed that 
spending client money for the services of another lawyer and law clerk were “cost,” was 
not guilty of conversion when he made those expenditures. However, in a second matter, 
the attorney spent client money on personal expenses knowing the money was not yet 
earned. In disbarring the attorney, the court rejected defenses that the attorney was 
unaware of the applicable disciplinary rule, that the attorney’s mental condition negated 
any intent to convert the funds, or that the money was ultimately earned); In re Pierson,
280 Or 513, 571 P2d 907 (1977) (A single act of knowing conversion by an attorney of 
his client’s trust funds resulted in disbarment.  The fact that restitution was made had no 
bearing as discipline is not dependent upon attorney’s financial ability to rectify the results 
of his conduct.)

NOTE: Also has elements of inadequate supervision

Oregon RPC 1.15-1(b) provides that lawyer may deposit the lawyer’s own funds in a 
lawyer trust account for the sole purpose of paying bank service charges on that account,
but only in an amount necessary for that purpose (emphasis added).

The rule contains no exception that allows for “cushions” and the placement of such funds 
in a lawyer trust account would therefore constitute impermissible commingling. 

Cf. In re Mannis, 295 Or 594, 668 P2d 1224 (1983); In re Holman, 297 Or 36, 682 P2d 
243 (1984). OSB Legal Ethics Op No 2005-145.
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can be taken out of trust as earned fees, writes the trust checks for costs (lawyer 
signs all checks), and enters the trust account transactions into the bookkeeping 
system.  The legal assistant is also charged with reconciling the trust account.

For years, the legal assistant overlooks to subtract the checks for costs from the 
clients’ funds in trust.  She does not keep individual client ledger cards or know 
how to obtain a client’s trust balance from the bookkeeping program, and when the 
bookkeeping program shows a different month-end balance in the account from 
that in the bank statement, she merely adjusts the figure in the bookkeeping 
program, so it appears to equal the balance in the bank statement.

Which of the following is/are correct?

A. The practice of Associate’s assistant of not recording costs paid out of trust 
will, eventually, result in payment from trust for clients who did not actually 
have that amount in the account, resulting in funds belonging to other clients 
being withdrawn by Associate before he had earned the money belonging 
to those clients.
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D. Associate acted properly in delegating responsibility for the bookkeeping 
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responsibilities.

DISCUSSION

Answer: A & C
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that Associate did not act with the “knowing” mental state required to impose a sanction 
for dishonest conduct.

An individual commits the act of conversion when, without the legal right to do so, he or 
she exercises "dominion or control over a chattel which so seriously interferes with the 
right of another to control it that the actor may justly be required to pay the other the full 
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value of the chattel." In re Martin, 328 Or 177, 184, 970 P2d 638 (1998) (quoting definition 
found in Restatement (Second) of Torts § 222A (1965)).

Because an actor who mistakenly believes that his or her conduct is legal can still commit 
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earned. In disbarring the attorney, the court rejected defenses that the attorney was 
unaware of the applicable disciplinary rule, that the attorney’s mental condition negated 
any intent to convert the funds, or that the money was ultimately earned); In re Pierson,
280 Or 513, 571 P2d 907 (1977) (A single act of knowing conversion by an attorney of 
his client’s trust funds resulted in disbarment.  The fact that restitution was made had no 
bearing as discipline is not dependent upon attorney’s financial ability to rectify the results 
of his conduct.)

NOTE: Also has elements of inadequate supervision
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Cf. In re Mannis, 295 Or 594, 668 P2d 1224 (1983); In re Holman, 297 Or 36, 682 P2d 
243 (1984). OSB Legal Ethics Op No 2005-145.
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Section 13 — Duties to the Client

HYPOTHETICAL

Attorney Albert was asked by his rec-league basketball buddie (Nephew) to assist 
getting his aunt (“Auntie”) discharged from a care facility so she could return home. 
Albert practiced primarily criminal law but agreed to see what he could do.

Albert met with Auntie both alone and with Nephew at the care facility, which was 
paid in full by her Medicaid benefits. After speaking with her on two consecutive 
days, Albert determined that Auntie was sufficiently competent to make decisions 
about her welfare and sincere in her desire to return to her home.  

Albert drafted a power of attorney for Nephew to allow him to arrange for her 
removal from the care facility and to make arrangements for her ongoing care.  
Albert also provided Auntie with a quit-claim deed granting her home (and only 
asset) to Nephew, in exchange for his promise to care for her there until her death.

Within a day of her return home, Nephew decided that Auntie was too much work 
and took her back to the facility. The care facility accepted Auntie but could no 
longer care for her free of charge, as the transfer of her home had disqualified her 
from further Medicaid benefits. Nephew refused to reconvey the home to her.

What duties to Auntie did Albert violate?

A. His duty of competent representation.  

B. His duty of loyalty.

C. His duty of candor.

D. All of the above.
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DISCUSSION

Answer: A
Albert failed to possess or apply the legal knowledge or skill to represent Auntie in this 
matter and failed to investigate or otherwise take any preparations reasonably necessary 
for the representation as required by RPC 1.1:

First, he failed to properly evaluate Auntie’s competence to make decisions regarding her 
assets and well-being.  He only spoke with her for a short time on consecutive days.  He 
did not speak with any other family members or health care providers to determine 
Auntie’s physical and mental impairments, if any.  Had he done so, he would have learned 
that Auntie was suffering from terminal cancer that had metastasized to her brain, and 
was on a constant dose of liquid morphine to control her pain (both of which affected her 
cognitive ability).  He would have also learned that a psychiatrist had determined that she 
was incompetent at the time of her last hospital visit.

Second, Albert failed to investigate Nephew’s relationship with Auntie. He did not speak 
with any other family members regarding their understanding of Auntie’s existing estate 
plan or donative intent.  Had he done so, he would have learned that Auntie had ten 
children and thirty grandchildren for whom she care deeply; that she had not spoken to 
or socialized with Nephew in more than a decade; and that she had not previously 
included him in her estate plan.

Third, Albert failed to research or consult with anyone about the ramifications that a 
property transfer might have on Auntie’s Medicaid or other governmental benefits.

Fourth, he failed to explore whether there was any less-extreme manner of providing for 
her on-going care, short of surrendering her sole asset.

Finally, Albert failed to ensure that—in exchange for transferring her home to Nephew—
that Nephew was required to complete his end of the bargain and care for her until her 
death. Albert did not prepare a contract for Nephew to complete or otherwise insist on 
any assurances that Nephew fulfill his promise.

In re Richardson, 350 Or 237, 253 P3d 1029 (2011). [disbarred].
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DISCUSSION

Answer: A
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her on-going care, short of surrendering her sole asset.
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HYPOTHETICAL

Paul Cybil Hazard is a Spanish interpreter and translator. He is not a lawyer. 

Attorney Anderson allowed Hazard to share office space in exchange for Hazard’s 
assistance in Anderson’s immigration law practice. Anderson regularly relied on 
Hazard to provide translation services and interview his clients. Anderson also 
allowed Hazard to meet alone with clients, and to select and prepare immigration 
forms and send correspondence using Anderson’s digital signature.

Anderson agreed to represent Sara Client (who had illegally entered the US from 
Mexico), in her effort to obtain legal permanent residency in the US. With 
Anderson’s knowledge and consent, Hazard met with and assisted Client. Client 
paid Anderson $400 for legal services, which Anderson shared with Hazard. 

During his representation of Client, Anderson did not supervise Hazard’s activities 
and failed to take a number of actions (or even determine the necessity of any 
action) on behalf of Client, including failing to adequately prepare himself or Client 
for a removal hearing before the US Immigration Court, and failing to submit 
necessary documents. Anderson essentially delegated responsibility for handling 
Client’s legal matter to Hazard.

What rules are implicated by Anderson’s conduct?

A. RPC 1.1 [competence].

B. RPC 5.4(a) [improper fee sharing with a nonlawyer].

C. RPC 5.5(a) [assisting another in the unlawful practice of law].

D. All of the above.

DISCUSSION

Answer: D
Anderson failed to exercise or acquire the legal knowledge, skill, thoroughness or 
preparation necessary for the representation of Client. He failed to acquire sufficient 
knowledge of and competence in immigration law to represent Client or to supervise 
Hazard’s activities on her behalf in violation of RPC 1.1. 
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Anderson also aided Hazard in the unlawful practice of law in violation of RPC 5.5(a), and 
improperly shared fees with a nonlawyer in violation of RPC 5.4(a). 

In re White, 19 DB Rptr 343 (2005).

HYPOTHETICAL

Ben Unlucky was struck by a golf cart driven by Mary Mulligan. Soon thereafter, 
Unlucky hired Average Attorney to make a personal injury claim. Over the next 
year, Average regularly met with Unlucky and communicated with Mulligan’s 
insurer re: medical payments, lost wages, and Unlucky’s ongoing need for care.

After the first year, Average ceased communicating with Unlucky. Unlucky 
eventually wrote to the Bar asking for help in determining whether Average still 
represented him. Average did not respond to multiple inquiries from the Bar.

Nevertheless, on the last day before the statute of limitations ran on Unlucky’s 
claim, Average filed a complaint in circuit court. However, the process server 
Average hired was not able to effect service on Mulligan within the time allowed by 
statute. As a result, Mulligan’s attorney moved for motion for summary judgment 
on the basis that Unlucky failed to bring his claim within the statute of limitations. 
The motion was granted.

Due to Average’s lack of communication with the Bar, a Bar investigator met with 
Average at his law office but Average declined to produce his file or to discuss 
Unlucky’s complaint, stating he wished to consult with an attorney. However, 
Average did not respond to the investigator’s follow-up inquiries until he was 
served with a subpoena. Average thereafter complied.

Average neglected:

A. Nothing. The case was filed within the statute of limitations and he 
eventually responded to the Bar.

B. Unlucky, Unlucky’s case and his obligation to the Bar.

C. To respond to the Bar but sufficiently handled Unlucky’s case.

D. To communicate with Unlucky and the Bar but adequately handled 
Unlucky’s case.
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Due to Average’s lack of communication with the Bar, a Bar investigator met with 
Average at his law office but Average declined to produce his file or to discuss 
Unlucky’s complaint, stating he wished to consult with an attorney. However, 
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eventually responded to the Bar.

B. Unlucky, Unlucky’s case and his obligation to the Bar.

C. To respond to the Bar but sufficiently handled Unlucky’s case.

D. To communicate with Unlucky and the Bar but adequately handled 
Unlucky’s case.



OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 30

 
May 4, 2018                 Page 30

DISCUSSION

Answer: B
Unlucky, Unlucky’s case and his obligation to the Bar.

Average’s periods of inaction on Unlucky’s case constituted neglect of a legal matter in 
violation of RPC 1.3.  His inaction may also constitute legal malpractice. 

Average’s failures to respond to Unlucky’s requests for information and otherwise keep 
him notified of events concerning the matter (e.g., service issues) constituted a failure to 
keep his client reasonably informed about the status of a matter and to promptly comply 
with reasonable requests for information, in violation of RPC 1.4(a).  

Average’s failure to respond to lawful demands for information during the course of this 
disciplinary proceeding violated RPC 8.1(a)(2). 

NOTE: Attorneys who fail to respond to DCO are subject to immediate and indefinite 
suspension under BR 7.1, until such time as they elect to respond.  

In re Klosterman, 21 DB Rptr 170 (2007) (120-day suspension).
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HYPOTHETICAL

Early in the year, Attorney Alistair agreed to act as the hearing office for an 
enforcement proceeding brought by the La La County Health Department against 
Cool Restaurant & Catering and its owner, Missy Cool. Shortly thereafter, a 
discovery dispute arose between the parties, who briefed their positions for Alistair.

After the first month, Alistair became concerned about his jurisdiction to hear the 
matter, so he did nothing substantive on the case except write a mid-year letter 
requesting that the parties provide dates for a hearing.

Alistair’s attempt to determine his jurisdiction were unsuccessful, but he did not 
advise the parties of his concern, take further action to resolve his concerns, or 
withdraw from the proceeding. The following summer (a year later), the defendants 
moved to dismiss the matter; La La County did not oppose the motion.

Which of the Oregon Rules of Professional Conduct are implicated by Alistair’s failure to 
act?

A. None, because there is no evidence of any harm to the parties.

B. RPC 1.3 [neglect of a legal matter].  

C. RPC 1.3 [neglect of a legal matter] and RPC 8.4(a)(4) [conduct prejudicial 
to the administration of justice].

D. RPC 1.3 [neglect of a legal matter] and RPC 1.1 [competence].

DISCUSSION

Answer: C
Alistair’s failure to attend to the enforcement proceeding or progress the action amounted 
not only to neglect in violation of RPC 1.3, but also resulted in conduct prejudicial to the 
administration of justice in violation of RPC 8.4(a)(4).  

Alistair’s failure to resolve his jurisdictional questions meant that the enforcement 
proceeding was delayed, causing potential and actual injury to both parties. See In re 
Cohen, 330 Or 489, 496 (2000) (anxiety and frustration as a result of attorney neglect can 
constitute actual injury under the Standards).



OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 30

 
May 4, 2018                 Page 30

DISCUSSION

Answer: B
Unlucky, Unlucky’s case and his obligation to the Bar.

Average’s periods of inaction on Unlucky’s case constituted neglect of a legal matter in 
violation of RPC 1.3.  His inaction may also constitute legal malpractice. 

Average’s failures to respond to Unlucky’s requests for information and otherwise keep 
him notified of events concerning the matter (e.g., service issues) constituted a failure to 
keep his client reasonably informed about the status of a matter and to promptly comply 
with reasonable requests for information, in violation of RPC 1.4(a).  

Average’s failure to respond to lawful demands for information during the course of this 
disciplinary proceeding violated RPC 8.1(a)(2). 

NOTE: Attorneys who fail to respond to DCO are subject to immediate and indefinite 
suspension under BR 7.1, until such time as they elect to respond.  

In re Klosterman, 21 DB Rptr 170 (2007) (120-day suspension).

  

OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 31

 
May 4, 2018                 Page 31

HYPOTHETICAL
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Answer: C
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not only to neglect in violation of RPC 1.3, but also resulted in conduct prejudicial to the 
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In addition, Alistair’s inaction, created actual injury to a judicial proceeding sufficient to 
find that Alistair engaged in conduct prejudicial to the administration of justice. 

In re Noren, 29 DB Rptr 294 (2015) (30-day suspension)

HYPOTHETICAL

After trial in a domestic relations matter, you are ordered by the court to prepare 
the judgment but fail to do so, resulting in the dismissal of the dissolution for lack 
of prosecution and in a second case, you failed to accept timely a personal injury 
settlement for a second client. 

In either instance, did your conduct constitute neglect of a legal matter?

A. Yes.

B. No.

C. Yes as to the domestic relations matter but no as to the personal injury 
matter.

DISCUSSION

Answer: A—Yes as to both.
Failures to timely comply with court directives in the preparation of judgments or other 
necessary filings can constitute neglect. 

Similarly, failing to respond to opposing counsel or attend to pre-trial issues can constitute 
neglect.

In re Snyder, 16 DB Rptr 287 (2002) [1-year suspension]
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HYPOTHETICAL

A Bar complaint has been filed against you alleging that you entrusted opposition 
of a summary judgment motion to a new associate in your office, and then failed 
to properly supervise the associate’s response, resulting in the dismissal of your 
client’s case. You were aware that this associate had minimal legal experience and 
had never before opposed a motion for summary judgment, but you assigned the 
matter to her nonetheless.

Would this constitute neglect of a legal matter?

A. Yes.

B. No.

DISCUSSION

Answer: B. No—not without more.
Neglect in the context of RPC 1.3 is the failure to act or the failure to act diligently. The 
lawyer's conduct must be viewed along a temporal continuum, rather than as discrete, 
isolated events. In re Magar, 335 Or 306, 66 P2d 1014 (2003); In re Eadie, 333 Or 42, 36 
P3d 468 (2001).

In this case, there is insufficient information to establish a course of negligent conduct 
sufficient to prove that you engaged in unethical neglect.

However, RPC 1.1 requires a lawyer to represent clients competently. In this instance, 
you violated that rule by delegating response to the defense motions for summary 
judgment to your new associate and then failing to supervise her adequately.  See also, 
In re Spies, 316 Or 530, 538, 852 P2d 831 (1993) (lawyer failed to act competently, in 
part, by failing to prepare certified law student to handle hearing).

Note that you are responsible for your associate’s failings under these facts because you 
both ordered the conduct and had managerial authority over the associate. See RPC 5.1; 
§9, supra.

In re Eadie, 333 Or 42, 36 P3d 468 (2001).  
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HYPOTHETICAL
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In re Spies, 316 Or 530, 538, 852 P2d 831 (1993) (lawyer failed to act competently, in 
part, by failing to prepare certified law student to handle hearing).

Note that you are responsible for your associate’s failings under these facts because you 
both ordered the conduct and had managerial authority over the associate. See RPC 5.1; 
§9, supra.

In re Eadie, 333 Or 42, 36 P3d 468 (2001).  
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HYPOTHETICAL

You are handling a federal worker’s compensation matter for Andy Body. Body is 
somewhat difficult in that he’s very “hands on.” He calls you daily; emails your legal 
assistant multiple times a day; edits work on which you’ve literally spent hours, 
nitpicking your grammar, etc.  

You have previously advised Body that you would keep him informed of significant 
developments in the case but because of the busy nature of your practice you 
could not respond to every communication when there was nothing new to report. 
Based upon your explanation to Body, you and your paralegal have not responded 
to every call or email.  

Because of Body’s perception that you have failed to communicate with him, he 
has now filed a Bar complaint against you. You disagree with the complaint and 
submit your response to the Bar. You also decide you must withdraw from 
representing Body because he filed the complaint.

Part A: Have you failed to communicate with Body as required by Oregon Rules of 
Professional Conduct?

A. Yes.

B. No.

DISCUSSION: 

Answer: B.  No.
RPC 1.4(a) requires a lawyer to keep a client reasonably informed about the status of a 
matter and promptly comply with reasonable requests for information.

This requires reasonableness on two fronts: from both the lawyer and the client. In the 
absence of something happening in the case, it would not be unreasonable for a lawyer 
not to respond to daily calls from a client, or multiple emails in a day.
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Part B: Must you withdraw because you now have a conflict of interest with Body?

A. Yes.

B. No.

DISCUSSION: 

Answer: B.—No, qualified.
Because you have not been discharged you are not obligated to withdraw from 
representation because of a Bar complaint about your services. Had Body also fired you, 
you would have been required to withdraw under RPC 1.16(a)(3) [mandatory withdrawal]. 

However, the inquiry does not end there. You must also consider whether the filing of the 
Bar complaint now creates is a significant risk that your representation of Body will be 
materially limited by your personal interest in avoiding a disciplinary sanction or other 
consequence to your practice or reputation.  If you determine that your professional 
judgment is or may be compromised, you should withdraw.

In re Knappenberger, 337 Or 15, 90 P3d 614 (2004); Oregon Formal Ethics Op. 2009-
182.

HYPOTHETICAL

Attorney Apple was appointed to represent Peter Rose on 100 state court charges 
related to Rose’s illegal sports betting enterprise. A federal grand jury had already 
indicted Rose on multiple counts related to the same enterprise. 

Federal sentencing guidelines required that any sentence imposed by the federal 
court would run consecutively to any sentence previously imposed by the state 
court. Rose thus faced a possible sentence of 20 to 30 years if he was not 
sentenced in his federal case prior to (or at the same time as) his state case. 

For several months, Apple did not communicate with Rose, respond to his 
messages, or take steps to develop a defense. Rose lost confidence in Apple.
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HYPOTHETICAL

You are handling a federal worker’s compensation matter for Andy Body. Body is 
somewhat difficult in that he’s very “hands on.” He calls you daily; emails your legal 
assistant multiple times a day; edits work on which you’ve literally spent hours, 
nitpicking your grammar, etc.  

You have previously advised Body that you would keep him informed of significant 
developments in the case but because of the busy nature of your practice you 
could not respond to every communication when there was nothing new to report. 
Based upon your explanation to Body, you and your paralegal have not responded 
to every call or email.  

Because of Body’s perception that you have failed to communicate with him, he 
has now filed a Bar complaint against you. You disagree with the complaint and 
submit your response to the Bar. You also decide you must withdraw from 
representing Body because he filed the complaint.

Part A: Have you failed to communicate with Body as required by Oregon Rules of 
Professional Conduct?

A. Yes.

B. No.

DISCUSSION: 

Answer: B.  No.
RPC 1.4(a) requires a lawyer to keep a client reasonably informed about the status of a 
matter and promptly comply with reasonable requests for information.

This requires reasonableness on two fronts: from both the lawyer and the client. In the 
absence of something happening in the case, it would not be unreasonable for a lawyer 
not to respond to daily calls from a client, or multiple emails in a day.
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Part B: Must you withdraw because you now have a conflict of interest with Body?

A. Yes.

B. No.

DISCUSSION: 

Answer: B.—No, qualified.
Because you have not been discharged you are not obligated to withdraw from 
representation because of a Bar complaint about your services. Had Body also fired you, 
you would have been required to withdraw under RPC 1.16(a)(3) [mandatory withdrawal]. 

However, the inquiry does not end there. You must also consider whether the filing of the 
Bar complaint now creates is a significant risk that your representation of Body will be 
materially limited by your personal interest in avoiding a disciplinary sanction or other 
consequence to your practice or reputation.  If you determine that your professional 
judgment is or may be compromised, you should withdraw.

In re Knappenberger, 337 Or 15, 90 P3d 614 (2004); Oregon Formal Ethics Op. 2009-
182.

HYPOTHETICAL

Attorney Apple was appointed to represent Peter Rose on 100 state court charges 
related to Rose’s illegal sports betting enterprise. A federal grand jury had already 
indicted Rose on multiple counts related to the same enterprise. 

Federal sentencing guidelines required that any sentence imposed by the federal 
court would run consecutively to any sentence previously imposed by the state 
court. Rose thus faced a possible sentence of 20 to 30 years if he was not 
sentenced in his federal case prior to (or at the same time as) his state case. 

For several months, Apple did not communicate with Rose, respond to his 
messages, or take steps to develop a defense. Rose lost confidence in Apple.
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The evidence against Rose was overwhelming, but he asserted his innocence and 
demanded a jury trial in state court. Once Apple restarted communications, he did 
not discuss Rose’s options or their consequences so Rose did not have sufficient 
information to recognize that it was in his best interest to attempt to reduce the
length of his likely incarceration through a plea agreement. The matter proceeded 
to trial in state court but Apple did not prepare Rose to testify or subpoena any 
witnesses.

Which of the Oregon Rules of Professional Conduct are implicated by Apple’s 
representation of Rose?

A. None.  Rose was guilty of all the crimes charged.

B. RPC 1.3 [neglect].  

C. RPC 1.3 [neglect] and RPC 1.4 [duty to adequately communicate].

D. RPC 1.1 [competence], RPC 1.3 [neglect] and RPC 1.4 [duty to 
adequately communicate].

E. RPC 1.1 [competence] and RPC 1.3 [neglect].

DISCUSSION

Answer: D
Apple’s failure to communicate with or respond to Rose for several months violated RPC 
1.4(a).

When he eventually did communicate with Rose, Apple failed to explain Rose’s options 
and the likely consequences of each. This violated RPC 1.4(b) because it did not allow 
Rose to make informed decisions about the representation.

Neglect is the failure to act or the failure to act diligently. The lawyer’s conduct must be 
viewed along a temporal continuum, rather than as discrete, isolated events. In re Magar,
335 Or 306, 66 P2d 1014 (2003); In re Eadie, 333 Or 42, 36 P3d 468 (2001). However, a 
substantial period of time is not required to establish neglect. See In re Meyer, 328 Or 
220, 970 P2d 647 (1999) (attorney found to have neglected domestic relations matter, 
despite delay of only two months). Rather, there only must be some action required that 
the lawyer failed to take. 
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Therefore, Apple’s failure to timely attend to Rose’s defense following his appointment 
constituted neglect in violation of RPC 1.3.  

Finally, Apple’s failure to adequately prepare for trial by preparing Rose to testify, or by 
subpoenaing lay and expert witnesses, violated his duty of competency under RPC 1.1.

In re Lance, 21 DB Rptr 87 (2007) (6-month suspension).

HYPOTHETICAL

Attorney Aluminum was appointed to represent Clark Kent in challenging Kent’s 
decade-old criminal conviction. Kent contacted the court after several months to 
determine the status of his request for appointment of counsel. In response, the 
court advised Kent of Aluminum’s appointment by mail and copied Aluminum.

In each of the following two months, Kent wrote Aluminum a letter, seeking 
confirmation of Kent’s appointment and requesting information about the status of 
the legal matter. Receiving no response to his letters and telephone messages, 
Kent filed a writ of mandamus against the judge who had appointed Aluminum. 
After the court advised Aluminum of the mandamus proceeding, Aluminum notified 
Kent of his appointment and commenced work on his legal matter.

What rule is NOT implicated by Aluminum’s conduct?

A. RPC 1.3 [neglect].

B. RPC 1.4(a) [failure to comply with client requests for information].

C. RPC 1.4(b) [failure to explain a matter to the extent necessary to allow the 
client to make informed decisions regarding the representation].

D. RPC 8.4(a)(4) [conduct prejudicial to the administration of justice].

E. None.  All of the above rules are applicable to Aluminums conduct.

DISCUSSION

Answer: C
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The evidence against Rose was overwhelming, but he asserted his innocence and 
demanded a jury trial in state court. Once Apple restarted communications, he did 
not discuss Rose’s options or their consequences so Rose did not have sufficient 
information to recognize that it was in his best interest to attempt to reduce the
length of his likely incarceration through a plea agreement. The matter proceeded 
to trial in state court but Apple did not prepare Rose to testify or subpoena any 
witnesses.

Which of the Oregon Rules of Professional Conduct are implicated by Apple’s 
representation of Rose?

A. None.  Rose was guilty of all the crimes charged.

B. RPC 1.3 [neglect].  

C. RPC 1.3 [neglect] and RPC 1.4 [duty to adequately communicate].

D. RPC 1.1 [competence], RPC 1.3 [neglect] and RPC 1.4 [duty to 
adequately communicate].

E. RPC 1.1 [competence] and RPC 1.3 [neglect].

DISCUSSION

Answer: D
Apple’s failure to communicate with or respond to Rose for several months violated RPC 
1.4(a).

When he eventually did communicate with Rose, Apple failed to explain Rose’s options 
and the likely consequences of each. This violated RPC 1.4(b) because it did not allow 
Rose to make informed decisions about the representation.

Neglect is the failure to act or the failure to act diligently. The lawyer’s conduct must be 
viewed along a temporal continuum, rather than as discrete, isolated events. In re Magar,
335 Or 306, 66 P2d 1014 (2003); In re Eadie, 333 Or 42, 36 P3d 468 (2001). However, a 
substantial period of time is not required to establish neglect. See In re Meyer, 328 Or 
220, 970 P2d 647 (1999) (attorney found to have neglected domestic relations matter, 
despite delay of only two months). Rather, there only must be some action required that 
the lawyer failed to take. 
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Therefore, Apple’s failure to timely attend to Rose’s defense following his appointment 
constituted neglect in violation of RPC 1.3.  

Finally, Apple’s failure to adequately prepare for trial by preparing Rose to testify, or by 
subpoenaing lay and expert witnesses, violated his duty of competency under RPC 1.1.

In re Lance, 21 DB Rptr 87 (2007) (6-month suspension).

HYPOTHETICAL

Attorney Aluminum was appointed to represent Clark Kent in challenging Kent’s 
decade-old criminal conviction. Kent contacted the court after several months to 
determine the status of his request for appointment of counsel. In response, the 
court advised Kent of Aluminum’s appointment by mail and copied Aluminum.

In each of the following two months, Kent wrote Aluminum a letter, seeking 
confirmation of Kent’s appointment and requesting information about the status of 
the legal matter. Receiving no response to his letters and telephone messages, 
Kent filed a writ of mandamus against the judge who had appointed Aluminum. 
After the court advised Aluminum of the mandamus proceeding, Aluminum notified 
Kent of his appointment and commenced work on his legal matter.

What rule is NOT implicated by Aluminum’s conduct?

A. RPC 1.3 [neglect].

B. RPC 1.4(a) [failure to comply with client requests for information].

C. RPC 1.4(b) [failure to explain a matter to the extent necessary to allow the 
client to make informed decisions regarding the representation].

D. RPC 8.4(a)(4) [conduct prejudicial to the administration of justice].

E. None.  All of the above rules are applicable to Aluminums conduct.

DISCUSSION

Answer: C
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Aluminum’s inattention to Kent’s legal matter violated RPC 1.3 [neglect of a legal matter]. 
Under the RPC’s, Aluminum’s failure to respond to his client’s requests also violates RPC 
1.4(a) [duty to comply with client requests for information].

The fact that additional court involvement was necessary due to Aluminum’s failures to 
respond to or act on behalf of his client violated RPC 8.4(a)(4) [conduct prejudicial to the 
administration of justice]. 

RPC 1.4(b) [failure to explain a matter to the extent necessary to allow the client to make 
informed decisions regarding the representation] is not implicated by these facts because 
there is no information that an event or circumstance had occurred (or was imminent) that 
required client input or would affect Kent’s legal rights.

In re Willes, 17 DB Rptr 271 (2003) (public reprimand).

HYPOTHETICAL

Attorney Alex was appointed to represent Convict Ted in his appeal. Ted obtained 
a stay of his sentence—meaning that all outstanding arrest warrants were recalled 
pending his appeal.

Alex’s file listed Ted’s current residential and business addresses as well as his 
cell and home phone numbers; numbers which Alex used multiple times to speak 
to Ted prior to the deadline for filing the brief. 

The day before the brief was due, Alex attempted to call to Ted at his residence 
but did not reach him. Alex did not try any of the numbers in his file.

The following day, Alex moved to withdraw from Ted’s case reporting that he had 
not been able to maintain contact with Ted, had no current address at which to 
communicate with him, and that he understood from Ted’s former counsel, OJIN, 
and a probation officer, that Ted was on “abscond status.” Alex did not serve Ted 
with his motion.

(Ted had not absconded and continued to live and work at the addresses he had 
provided to Alex.) 

When the court granted Alex’s motion, Ted’s appeal was dismissed, the stay of 
sentence was revoked and an arrest warrant was reissued. Following his arrest, 
and arraignment on a probation violation, Ted called Alex and was advised that his 
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appeal had been dismissed. The court granted Alex’s request for reinstatement of 
the appeal but denied reinstatement of the stay.

Which of these rules is NOT implicated by Alex’s conduct?

A. RPC 1.3 [neglect].

B. RPC 1.4(a) & (b) [failure to communicate].

C. RPC 1.8(b) [prohibition against use of information to disadvantage of a 
client].

D. RPC 1.16(d) [failing to take reasonable steps to protect a client’s interests 
upon withdrawal].

E. RPC 8.4(a)(4) [conduct prejudicial to the administration of justice].

DISCUSSION

Answer: A
Alex violated RPC 1.4(a) & (b), RPC 1.8(b), RPC 1.16(d) & RPC 8.4(a)(4). 

Alex failed to take reasonable steps to contact or communicate with his client as required 
by RPC 1.4(a) & (b). Moreover, Alex made the (less than completely accurate) 
representation to the court that he was unable to reach his client and actually made 
representations that later harmed his client’s interests. These representations injured the 
judicial functioning in violation of RPC 8.4(a)(4) [conduct prejudicial to the administration 
of justice], and also potentially implicated RPC 1.8(b) [prohibition against use of 
information to disadvantage of a client]. 

It is a close call whether this was also a misrepresentation to the court in potential violation 
of RPC 3.3(a) [candor toward the tribunal] and RPC 8.4(a)(3) [misrepresentation].

In withdrawing, Alex failed to notify his client of his intention or actual withdrawal in 
violation of RPC 1.16(d) [failing to take reasonable steps to protect a client’s interests 
upon withdrawal].

Alex did not neglect Ted’s legal matter in the context of RPC 1.3 because there was no 
the failure to act or the failure to act when viewed along a temporal continuum (not as 
discrete or isolated events).
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Aluminum’s inattention to Kent’s legal matter violated RPC 1.3 [neglect of a legal matter]. 
Under the RPC’s, Aluminum’s failure to respond to his client’s requests also violates RPC 
1.4(a) [duty to comply with client requests for information].

The fact that additional court involvement was necessary due to Aluminum’s failures to 
respond to or act on behalf of his client violated RPC 8.4(a)(4) [conduct prejudicial to the 
administration of justice]. 

RPC 1.4(b) [failure to explain a matter to the extent necessary to allow the client to make 
informed decisions regarding the representation] is not implicated by these facts because 
there is no information that an event or circumstance had occurred (or was imminent) that 
required client input or would affect Kent’s legal rights.

In re Willes, 17 DB Rptr 271 (2003) (public reprimand).

HYPOTHETICAL

Attorney Alex was appointed to represent Convict Ted in his appeal. Ted obtained 
a stay of his sentence—meaning that all outstanding arrest warrants were recalled 
pending his appeal.

Alex’s file listed Ted’s current residential and business addresses as well as his 
cell and home phone numbers; numbers which Alex used multiple times to speak 
to Ted prior to the deadline for filing the brief. 

The day before the brief was due, Alex attempted to call to Ted at his residence 
but did not reach him. Alex did not try any of the numbers in his file.

The following day, Alex moved to withdraw from Ted’s case reporting that he had 
not been able to maintain contact with Ted, had no current address at which to 
communicate with him, and that he understood from Ted’s former counsel, OJIN, 
and a probation officer, that Ted was on “abscond status.” Alex did not serve Ted 
with his motion.

(Ted had not absconded and continued to live and work at the addresses he had 
provided to Alex.) 

When the court granted Alex’s motion, Ted’s appeal was dismissed, the stay of 
sentence was revoked and an arrest warrant was reissued. Following his arrest, 
and arraignment on a probation violation, Ted called Alex and was advised that his 
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appeal had been dismissed. The court granted Alex’s request for reinstatement of 
the appeal but denied reinstatement of the stay.

Which of these rules is NOT implicated by Alex’s conduct?

A. RPC 1.3 [neglect].

B. RPC 1.4(a) & (b) [failure to communicate].

C. RPC 1.8(b) [prohibition against use of information to disadvantage of a 
client].

D. RPC 1.16(d) [failing to take reasonable steps to protect a client’s interests 
upon withdrawal].

E. RPC 8.4(a)(4) [conduct prejudicial to the administration of justice].

DISCUSSION

Answer: A
Alex violated RPC 1.4(a) & (b), RPC 1.8(b), RPC 1.16(d) & RPC 8.4(a)(4). 

Alex failed to take reasonable steps to contact or communicate with his client as required 
by RPC 1.4(a) & (b). Moreover, Alex made the (less than completely accurate) 
representation to the court that he was unable to reach his client and actually made 
representations that later harmed his client’s interests. These representations injured the 
judicial functioning in violation of RPC 8.4(a)(4) [conduct prejudicial to the administration 
of justice], and also potentially implicated RPC 1.8(b) [prohibition against use of 
information to disadvantage of a client]. 

It is a close call whether this was also a misrepresentation to the court in potential violation 
of RPC 3.3(a) [candor toward the tribunal] and RPC 8.4(a)(3) [misrepresentation].

In withdrawing, Alex failed to notify his client of his intention or actual withdrawal in 
violation of RPC 1.16(d) [failing to take reasonable steps to protect a client’s interests 
upon withdrawal].

Alex did not neglect Ted’s legal matter in the context of RPC 1.3 because there was no 
the failure to act or the failure to act when viewed along a temporal continuum (not as 
discrete or isolated events).
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In re Johnson, 17 DB Rptr 185 (2003).

Section 14 — Confidences/Secrets and Other Limitations on 
Disclosure of Client Information

HYPOTHETICAL

Attorney Austin sent a message to members of the National Workers’ 
Compensation listserv (with 3000+ attorney members). Austin’s email concerned 
his former client, Donna Workman, and discussed personal and medical 
information Austin had learned during the course of her representation. 

Austin said he was sending the info to the listserv to “provide some background on 
[Workman’s] case, in the event you are contacted by her.” The message 
characterized Workman as “difficult” and suggested that she was now “attorney 
shopping” because she was unwilling to accept a “very fair” offer from a workers’ 
compensation insurer.  

Finally, Austin referenced his right to an attorney’s lien on any eventual recovery 
obtained on his former client’s behalf.

Austin would have been permitted to send the email if:

A. The listserv had only a statewide distribution and not a national one.

B. The listserv had been to claimants’ attorneys only.

C. The e-mail had included information in addition to his warnings about a 
particular client that was otherwise relevant to the listserv participants.

D. None of the above.

DISCUSSION

Answer: D
Absent obtaining informed consent from Workman (as defined by RPC 1.0(g)), there are 
no circumstances possible under these facts whereby Austin would have been permitted 
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to send his e-mail to the listserv participants—regardless of whether the recipients were 
all claimants’ attorneys or whether they were all licensed in Oregon. 

By drafting and transmitting the email disclosing information he learned in his 
representation of Workman, Austin violated RPC 1.6(a).  Austin also violated RPC 
1.9(c)(1) and (2), which make clear that the duty not to use confidential information to the 
client’s disadvantage continues after the conclusion of the representation, except where 
the information has become generally known. 

In re Quillinan, 20 DB Rptr 288 (2006) (90-day suspension).

HYPOTHETICAL

Anthony Able was appointed to defend Dusty Doowrong against aggravated 
murder charges for the death of Vick Tim. Tim had been shot in the head by Six 
Shooter while both men were passengers in Doowrong’s car. After the shooting, 
Doowrong helped Shooter stuff Tim into a sleeping bag and throw him over a cliff. 

When Able met Doowrong in the county jail, Doowrong told him that Tim was still 
breathing when he and Shooter put him into the sleeping bag and that he heard 
Tim sigh as they threw him over the cliff. 

Days later, Able and appointed co-counsel, Connie Council, appeared before 
Judge Impartial on an evidentiary matter. Council smelled alcohol on Able’s breath 
when they were seated at counsel’s table. This was not the first time Council 
believed Able had appeared in court while intoxicated, and she told Judge Impartial 
as much. Council also reported that Doowrong was concerned about Able’s 
drinking and wanted him off the case. Judge Impartial removed Able as counsel. 

Doowrong was subsequently acquitted after testifying that Vick Tim was already 
dead when he helped toss the body over the cliff. 

Later, when Judge Impartial raised some concerns about Able’s fee petition, (and 
about his drinking,) Able wrote the court a letter disclosing that on his last visit with 
Doowrong, Doowrong revealed that he had, in fact, helped stuff a living man into 
a sleeping bag and throw him off a cliff. 



OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 40

 
May 4, 2018                 Page 40

In re Johnson, 17 DB Rptr 185 (2003).

Section 14 — Confidences/Secrets and Other Limitations on 
Disclosure of Client Information

HYPOTHETICAL

Attorney Austin sent a message to members of the National Workers’ 
Compensation listserv (with 3000+ attorney members). Austin’s email concerned 
his former client, Donna Workman, and discussed personal and medical 
information Austin had learned during the course of her representation. 

Austin said he was sending the info to the listserv to “provide some background on 
[Workman’s] case, in the event you are contacted by her.” The message 
characterized Workman as “difficult” and suggested that she was now “attorney 
shopping” because she was unwilling to accept a “very fair” offer from a workers’ 
compensation insurer.  

Finally, Austin referenced his right to an attorney’s lien on any eventual recovery 
obtained on his former client’s behalf.

Austin would have been permitted to send the email if:

A. The listserv had only a statewide distribution and not a national one.

B. The listserv had been to claimants’ attorneys only.

C. The e-mail had included information in addition to his warnings about a 
particular client that was otherwise relevant to the listserv participants.

D. None of the above.

DISCUSSION

Answer: D
Absent obtaining informed consent from Workman (as defined by RPC 1.0(g)), there are 
no circumstances possible under these facts whereby Austin would have been permitted 
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to send his e-mail to the listserv participants—regardless of whether the recipients were 
all claimants’ attorneys or whether they were all licensed in Oregon. 

By drafting and transmitting the email disclosing information he learned in his 
representation of Workman, Austin violated RPC 1.6(a).  Austin also violated RPC 
1.9(c)(1) and (2), which make clear that the duty not to use confidential information to the 
client’s disadvantage continues after the conclusion of the representation, except where 
the information has become generally known. 

In re Quillinan, 20 DB Rptr 288 (2006) (90-day suspension).

HYPOTHETICAL

Anthony Able was appointed to defend Dusty Doowrong against aggravated 
murder charges for the death of Vick Tim. Tim had been shot in the head by Six 
Shooter while both men were passengers in Doowrong’s car. After the shooting, 
Doowrong helped Shooter stuff Tim into a sleeping bag and throw him over a cliff. 

When Able met Doowrong in the county jail, Doowrong told him that Tim was still 
breathing when he and Shooter put him into the sleeping bag and that he heard 
Tim sigh as they threw him over the cliff. 

Days later, Able and appointed co-counsel, Connie Council, appeared before 
Judge Impartial on an evidentiary matter. Council smelled alcohol on Able’s breath 
when they were seated at counsel’s table. This was not the first time Council 
believed Able had appeared in court while intoxicated, and she told Judge Impartial 
as much. Council also reported that Doowrong was concerned about Able’s 
drinking and wanted him off the case. Judge Impartial removed Able as counsel. 

Doowrong was subsequently acquitted after testifying that Vick Tim was already 
dead when he helped toss the body over the cliff. 

Later, when Judge Impartial raised some concerns about Able’s fee petition, (and 
about his drinking,) Able wrote the court a letter disclosing that on his last visit with 
Doowrong, Doowrong revealed that he had, in fact, helped stuff a living man into 
a sleeping bag and throw him off a cliff. 
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Able also sent the court an audio recording and transcript of his interview with 
Doowrong corroborating his account of his last conversation with Doowrong, in 
which Doowrong described the victim as still breathing and resisting as he was 
placed in the sleeping bag and thrown over the cliff.

Choose the most appropriate answer or answers:

A. Able was justified in revealing his former client’s perjury as he was 
defending his request for attorney fees.

B. Disclosing the information was appropriate because Able knew that his 
former client had offered perjured testimony and he was taking remedial 
steps to rectify the perjury.

C. It was appropriate to disclose the perjury as Able believed it was necessary 
to prevent a continuing crime but not appropriate to appear before the court 
after drinking.

D. It was inappropriate to disclose the information.

E. It was appropriate to surrender the tape as that was his former client’s own 
admission about his conduct, but it was improper to write the letter because 
that was a disclosure by Able of information he had learned during his 
representation of his former client.

DISCUSSION

Answer: D
There are two major issues in this question. The first deals with the possible perjury by 
Doowrong at trial. Under RPC 3.3(b), a lawyer who knows that a person has engaged in 
fraudulent or criminal conduct must take remedial measures, including, if necessary, 
disclosure to the tribunal unless compliance requires disclosure of information protected 
by RPC 1.6.  

Thus, the second question is whether the information disclosed is protected under RPC 
1.6. It was information that Able learned directly from his client during the course of his 
representation. Therefore, it seems clear that the confession would qualify as information 
relating to the representation of a client and Able would therefore need to identify an 
exception to the rule to allow its disclosure. In this case, there is none. . Cf., In re A., 276 
Or 244, 554 P2d 479 (1976) (when attorney knew through confidential information that 
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testimony of client was false or misleading and client refused to allow disclosure to the 
court by the attorney, the attorney could not reveal the confidential information but was 
obligated to withdraw from further representation); see also, OSB Legal Ethics Op No 
2005-34.

Whether directly from Doowrong (i.e., on the tape) or from Able in his letter, because the 
information was learned from Doowrong during the course of Able’s representation, RPC 
1.6 prohibits disclosure.

The fact that Able may believe he is responding to a fee dispute or defending against a 
possible charge of criminal conduct for his use of alcohol does not justify the disclosure 
of this information. See, RPC 1.6 (this disclosure was not “impliedly authorized in order 
to carry out the representation” nor was it “necessary” to a defense regarding Able’s fees. 

Regarding the impairment issue, the Oregon Supreme Court has held that an attorney 
who repeatedly appears in court while impaired by the use of alcohol engaged in conduct 
prejudicial to the administration of justice. In re Wyllie, 326 Or 447, 952 P2d 550, reh’g 
denied, 326 Or 622 (1998). Under the facts of this hypothetical, however, there is 
insufficient evidence that Able had appeared repeatedly or that he was impaired as 
contemplated by the court.   

In re Selken, SC S38443 (1989) [Form B resignation]
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Section 16 — Conflicts

HYPOTHETICAL

Attorney Argyle Sox meets with prospective new clients, a recently married couple. 
Husband is 65. Wife is 85. Prior to the marriage, Husband was Wife’s in-home 
caregiver. Husband tells Argyle that Wife’s money has been handled by her 
nephew pursuant to a power of attorney. Husband says the nephew is mishandling 
Wife’s finances. Husband wants lawyer to assist them in revoking the power of 
attorney so that Husband can manage Wife’s money. Wife appears to follow the 
conversation and nods in the affirmative from time to time.

Argyle agrees to represent Husband and Wife in legal matters concerning wife’s 
finances and modification of her estate planning, including getting the power of 
attorney revoked so Husband can manage Wife’s money.

Which of the following is/are accurate?

A. During the initial interview, Argyle had ample opportunity to determine if he 
could competently represent the interests of both Husband and Wife.

B. Argyle was negligent in evaluating Wife’s competence and is subject to 
discipline for lack of competence.

C. Because the interests of both Husband and Wife were aligned, there was 
no actual conflict of interest and it was proper for Argyle to represent both.

D. Under these facts, a substantial risk existed that Argyle’s representation of 
each client would be materially limited by his responsibilities to the other. 
He should not have proceeded without informed consent, confirmed in 
writing, from both Husband and Wife.

DISCUSSION

Answer: B & D 
(lack of competence and a non-waivable multiple-client conflict)
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Argyle failed to utilize the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation – he failed to sufficiently consult with Wife to 
determine her interests and mental capacity.

Argyle also engaged in a multiple client conflict in violation of RPC 1.7 when he undertook 
to represent the couple with legal matters pertaining to wife’s finances and a modification 
of her estate plan without taking steps reasonably necessary to determine whether 
Husband’s and Wife’s interests differed.  In this case, they did differ because Wife was 
not competent, did not know basic information about her assets, and had just married 
husband, a recently convicted felon, three weeks earlier.  Wife’s lack of competence 
meant the conflict of interest was not capable of being waived through consent and full 
disclosure.

In re Zanotelli, 23 DB Rptr 124 (2009) (reprimand) 

HYPOTHETICAL

Connie Criminal hires Andrea Anderchuk to defend her against several criminal 
charges. Several months into the representation, Criminal is charged with an 
additional count of unlawfully obtaining public assistance. Criminal tells Anderchuk 
that she and her husband, David Deadbeat, used the public assistance to finance 
trips to Vegas.

When Deadbeat is also charged with unlawfully obtaining public assistance, 
Anderchck undertakes to represent him as well.

Anderchuk’s conduct in representing both Criminal and Deadbeat:

A. Resulted in a conflict of interest that would have been permissible if she had 
fully disclosed the conflict to Criminal and Deadbeat and obtained their 
consent to the representation, following full disclosure.

B. Constituted a non-curable current client conflict of interest.

C. Was permissible given the scope of the representation and the fact that the 
Criminal and Deadbeat are husband and wife.

D. Would have been allowed unless and until one was offered a deal in 
exchange for testimony adverse to the other. In that event, Anderchuk 
would have to withdraw from representing Deadbeat.
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meant the conflict of interest was not capable of being waived through consent and full 
disclosure.
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trips to Vegas.
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A. Resulted in a conflict of interest that would have been permissible if she had 
fully disclosed the conflict to Criminal and Deadbeat and obtained their 
consent to the representation, following full disclosure.

B. Constituted a non-curable current client conflict of interest.

C. Was permissible given the scope of the representation and the fact that the 
Criminal and Deadbeat are husband and wife.

D. Would have been allowed unless and until one was offered a deal in 
exchange for testimony adverse to the other. In that event, Anderchuk 
would have to withdraw from representing Deadbeat.
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DISCUSSION

Answer: A
(waivable multiple-client conflict)

Anderchuk’s conduct in the Criminal and Deadbeat matters constituted a current-client 
conflict of interest in violation of RPC 1.7(a).  

Anderchuk represented both husband and wife in connection with the criminal matters 
when their interests were in actual or likely conflict. Insofar as consent after full disclosure 
may have been available to cure a likely conflict between the interests of Criminal and 
Deadbeat, Anderchuk did not obtain consent from either Criminal or Deadbeat for her 
continued representation of both of them after full disclosure. 

Accordingly, had Anderchuk made appropriate disclosures and obtained informed 
consent, confirmed in writing, she would have been permitted to represent both Criminal 
and Deadbeat unless she did not reasonably believe that she could provide competent 
and diligent representation to both of them, or circumstances subsequently arose that 
made the representation of one client directly adverse to the other (e.g., an offer for the
dismissal of charges against one for testimony against the other). 

Under such circumstances, Anderchuk would be obligated to contend for something on 
behalf of one client that she would have a duty to oppose on behalf of another client. This 
would be a non-curable conflict that would require her to withdraw from representing both 
Criminal and Deadbeat. 

See In re Jeffery, 321 Or 360, 898 P2d 752 (1995) (actual conflict of interest existed in 
attorney’s representation of two criminal defendants accused of being co-conspirators in 
a drug transaction when the district attorney offered to reduce charges as to one of 
attorney’s client in an unrelated case in exchange for testimony against the attorney’s 
other client); In re Cohen, 316 Or 657, 853 P2d 286 (1983) (violation of conflict rules 
where lawyer simultaneously represented married clients where likely conflict became 
actual conflict of interest in criminal matter despite stated desire to maintain the family 
together in the home). 

In re Johnson, 20 DB Rptr 206 (2006) (90-day suspension)
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HYPOTHETICAL

NOTE: Illustrates “reasonable expectation” creation of attorney/client relationship

Bud Friend phoned his friend and attorney, Evan Altruist, to report he was divorcing 
his wife, Wanda. Altruist had and was representing Friend in a number of matters. 
Friend said that he and Wanda had agreed on a division of property and asked 
Altruist to meet with them and prepare a property settlement agreement. 

At the start of the meeting, Altruist met with Wanda alone and discussed the rights, 
duties, and obligations of both parties in a divorce proceeding. Altruist conveyed 
and discussed offers and counter-proposals from both Wanda and Friend. By the 
end of the meeting, the agreement reached gave Wanda more property than the
division she and Friend had purportedly arrived at on their own. 

Altruist believed he was acting as a mediator or scrivener and did not believe that 
either Friend or Wanda was his client.

Altruist prepared a property settlement agreement and forwarded it to Friend and 
Wanda for review. In addition to its terms, the agreement contained a statement 
that Altruist had acted at the request of both parties who had independently 
reached agreement on all issues without Altruist’s consultation or legal advice. 
Both parties acknowledged that they had ample opportunity to consult with their 
own legal counsel before signing the agreement and had been encouraged to do 
so. Friend and Wanda signed the agreement. 

Altruist:

A. Acted appropriately because both parties waived the potential conflict in 
writing following full disclosure.

B. Acted appropriately because he was acting on behalf of friends and did 
not charge for his mediation services.

C. Acted appropriately because he was acting as a mediator and was 
objectively fair in dispensing legal advice.

D. Is proof that no good deed goes unpunished.
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DISCUSSION

Answer: A
(waivable multiple-client conflict)

Anderchuk’s conduct in the Criminal and Deadbeat matters constituted a current-client 
conflict of interest in violation of RPC 1.7(a).  

Anderchuk represented both husband and wife in connection with the criminal matters 
when their interests were in actual or likely conflict. Insofar as consent after full disclosure 
may have been available to cure a likely conflict between the interests of Criminal and 
Deadbeat, Anderchuk did not obtain consent from either Criminal or Deadbeat for her 
continued representation of both of them after full disclosure. 

Accordingly, had Anderchuk made appropriate disclosures and obtained informed 
consent, confirmed in writing, she would have been permitted to represent both Criminal 
and Deadbeat unless she did not reasonably believe that she could provide competent 
and diligent representation to both of them, or circumstances subsequently arose that 
made the representation of one client directly adverse to the other (e.g., an offer for the
dismissal of charges against one for testimony against the other). 

Under such circumstances, Anderchuk would be obligated to contend for something on 
behalf of one client that she would have a duty to oppose on behalf of another client. This 
would be a non-curable conflict that would require her to withdraw from representing both 
Criminal and Deadbeat. 

See In re Jeffery, 321 Or 360, 898 P2d 752 (1995) (actual conflict of interest existed in 
attorney’s representation of two criminal defendants accused of being co-conspirators in 
a drug transaction when the district attorney offered to reduce charges as to one of 
attorney’s client in an unrelated case in exchange for testimony against the attorney’s 
other client); In re Cohen, 316 Or 657, 853 P2d 286 (1983) (violation of conflict rules 
where lawyer simultaneously represented married clients where likely conflict became 
actual conflict of interest in criminal matter despite stated desire to maintain the family 
together in the home). 

In re Johnson, 20 DB Rptr 206 (2006) (90-day suspension)

OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 47

 
May 4, 2018                 Page 47

HYPOTHETICAL

NOTE: Illustrates “reasonable expectation” creation of attorney/client relationship
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Both parties acknowledged that they had ample opportunity to consult with their 
own legal counsel before signing the agreement and had been encouraged to do 
so. Friend and Wanda signed the agreement. 

Altruist:
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C. Acted appropriately because he was acting as a mediator and was 
objectively fair in dispensing legal advice.
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DISCUSSION

Answer: D
(actual—non-waivable—multiple-client conflict)

There was an actual conflict of interest between Friend and Wanda, as divorcing spouses.

Because Altruist failed to clearly inform Friend and Wanda about Altruist’s limited role in 
bringing about a settlement, he was not serving as a mediator under RPC 2.4.  

Rather, based upon Altruist’s current and prior attorney-client relationship with Friend and 
his perception of the situation, Friend had a reasonable expectation that Altruist was 
representing him at the meeting. Similarly, based upon Altruist’s advice and his 
presentation of her settlement proposal, Wanda had a reasonable expectation that Altruist 
was representing her during the meeting with Friend.

As their beliefs were both reasonable, Altruist was representing both parties in the 
meeting. See In re Weidner, 310 Or 757, 768-69, 801 P2d 828 (1990) (discussing 
prerequisites of attorney-client relationship). As a result, Altruist engaged in an actual 
conflict of interest in violation of RPC 1.7(a).   

Moreover, this was not a conflict capable of being waived under RPC 1.7(b) by obtaining 
Friend and Wanda’s informed consent, confirmed in writing, as Altruist’s statement in the 
agreement attempted to do.  Altruist had a duty to contend for something on behalf of 
each that he had a duty to oppose on behalf of the other.

In re Greif, 21 DB Rptr 233 (2007) (public reprimand).
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HYPOTHETICAL

Attorney Adams represented Happy Loaner (“Loaner”) on a personal injury claim. 
Early in the representation, Adams assisted Loaner to apply for and obtain a 
litigation loan from Rip-Off Financing (“Rip-Off”) in the amount of $2,020 at an 
annual interest rate of 46.75%. Loaner received $1,500—as $520 of the advance 
was immediately paid back to Rip-Off for processing and origination fees. After 
Loaner secured the loan, Adams approached Loaner for a personal loan, and 
borrowed $400 from the Rip-Off loan proceeds (“Loaner Loan”). There was no 
discussion about the terms or duration of the Loaner Loan, including interest to be 
paid to Loaner or Rip-Off, if any. There was no documentation of the Loaner Loan. 

In a second matter, on behalf of his client, Will N. Cashier (“Cashier”), Adams
received approximately $72,500 in settlement funds (“Cashier funds”). Adams 
properly deposited the Cashier funds into his lawyer trust account, then borrowed 
at least $2,000 of the Cashier funds (“Cashier Loan”). Although Cashier agreed to 
lend Adams money, there was no discussion about the terms or duration of the 
Cashier Loan, including interest to be paid to Cashier, if any. There was no 
documentation of the Cashier loan. 

Which conflict rule(s) did Adams violate in the transactions with Loaner and Cashier?

A. Personal interest conflict and business with a client.

B. Multiple current-client conflict and business with a client.

C. Personal interest and former client conflict of interest.

D. All of the above. 

DISCUSSION

Answer: A
(personal and business-interest conflicts)

Adams violated RPC 1.8(a) by entering into these loan transactions without full disclosure 
as defined by RPC 1.0(b) & (g) because his financial interests in the loans, and his 
subsequent status as a creditor of both Loaner and Cashier differed from those of his 
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DISCUSSION
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HYPOTHETICAL
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B. Multiple current-client conflict and business with a client.

C. Personal interest and former client conflict of interest.

D. All of the above. 

DISCUSSION

Answer: A
(personal and business-interest conflicts)

Adams violated RPC 1.8(a) by entering into these loan transactions without full disclosure 
as defined by RPC 1.0(b) & (g) because his financial interests in the loans, and his 
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clients, and because both clients expected Adams to exercise his professional judgment 
for their protection loan transactions. In re Harrington, 301 Or 18, 25, 718 P2d 725 (1986). 

Even assuming Adams fully and objectively explained the loans to Loaner and Cashier, 
their oral consent was not sufficient, as the rules require a writing, and the explicit full 
disclosure requirements may not be dispensed with casually. In re Lawrence, 332 Or 502, 
512, 31 P3d 1078 (2001). 

“Full disclosure” means an explanation sufficient to apprise the recipient of the potential 
adverse impact on it regarding the matter to which it was asked to consent. RPC 1.0(b) 
& (g).

To comply with the full disclosure requirements, a lawyer must give the type of advice 
that a prudent lawyer would be expected to give the client if the client consulted the lawyer 
regarding the underlying issue or transaction. In re Montgomery, 292 Or 796, 803, 643 
P2d 338 (1982); In re Germundson, 301 Or 656, 661, 724 P2d 793 (1986) (lawyers must 
take care to make the same kind of “full disclosure” to a client or potential client as they 
would seek on behalf of that client in a similar transaction with a third party).

Adams did not obtain Loaner’s or Cashier’s informed consent, in a writing signed by either 
of them, to the essential terms of the transactions and Adams’s role in the transactions, 
including whether Adams was representing Loaner in the Loaner Loan transaction or 
Cashier in the Cashier Loan. Moreover, Adams did not advise either Loaner or Cashier 
of the desirability of seeking independent legal counsel.

By obtaining loans from Loaner and Cashier on terms that were not fair and reasonable 
to them (including determining a precise amount in the Cashier Loan), and without 
their informed consent, confirmed in writing, following full disclosure, Adams improperly 
entered into business transactions with a client, in violation of RPC 1.8(a).

Adams also arguably had a personal interest conflict (a/k/a “self-interest conflict”) in 
violation of RPC 1.7(a)(2)). 

This is because the exercise of Adams’ professional judgment on behalf of Loaner or 
Cashier was or reasonably might have been affected by his personal interest in 
minimizing his own financial obligations. For example, an independent lawyer might have 
recommended that either the Loaner Loan or the Cashier Loan contain a high interest 
rate, provide collateral, or include a personal guarantee by Adams. As a result of his 
personal interests, Adams had an obligation to obtain consent after full disclosure before 
entering into the Loaner Loan and the Cashier Loan. 
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As with RPC 1.8(a) (business with a client conflict), under RPC 1.7(a)(2) (personal-
interest conflict) Adams was also required to recommend that Loaner and Cashier seek 
independent legal advice to determine if consent should be given and contemporaneously 
confirm the full disclosure in writing. RPC 1.0(b) & (g). 

In re Noble (I), 30 DB Rptr 116 (2016) (4-year suspension/2 years stayed/2-year 
probation)

HYPOTHETICAL

Attorney Allocate represented Daughter and Husband Buyer (the “Buyers”) in 
estate planning matters. Shortly after completing their estate plans, Allocate met 
with Buyers about a loan they were hoping to obtain from Daughter’s mother, Doris 
Diamond (“Diamond”), to purchase real property. 

The following month, Allocate met with Buyers and Diamond about the loan. 
Allocate understood that he was representing Diamond in the loan matter—not the 
Buyers—but did not inform them of this belief. Buyers believed that Allocate was 
representing them in the loan matter. Allocate prepared a promissory note and 
trust deed for Buyers’ signatures and billed Buyers for his services.

A year later, Daughter consulted with Allocate regarding problems with the loan 
from Diamond, and Allocate and Daughter met with Diamond regarding these 
problems. Allocate then represented Diamond in collecting the loan from Buyers. 

Allocate did not discuss with either the Buyers or Diamond the impact of his prior 
representation on the collection matter, nor did he obtain their consent to his 
representation of Diamond.

Allocate:

A. Engaged in a non-waivable current-client conflict of interest.

B. Engaged in a non-waivable former-client conflict of interest.

C. Engaged in a waivable current-client conflict and a waivable former-client 
conflict of interest.

D. Should have gone to the track instead of undertaking to represent 
Diamond.
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clients, and because both clients expected Adams to exercise his professional judgment 
for their protection loan transactions. In re Harrington, 301 Or 18, 25, 718 P2d 725 (1986). 
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of them, to the essential terms of the transactions and Adams’s role in the transactions, 
including whether Adams was representing Loaner in the Loaner Loan transaction or 
Cashier in the Cashier Loan. Moreover, Adams did not advise either Loaner or Cashier 
of the desirability of seeking independent legal counsel.

By obtaining loans from Loaner and Cashier on terms that were not fair and reasonable 
to them (including determining a precise amount in the Cashier Loan), and without 
their informed consent, confirmed in writing, following full disclosure, Adams improperly 
entered into business transactions with a client, in violation of RPC 1.8(a).

Adams also arguably had a personal interest conflict (a/k/a “self-interest conflict”) in 
violation of RPC 1.7(a)(2)). 

This is because the exercise of Adams’ professional judgment on behalf of Loaner or 
Cashier was or reasonably might have been affected by his personal interest in 
minimizing his own financial obligations. For example, an independent lawyer might have 
recommended that either the Loaner Loan or the Cashier Loan contain a high interest 
rate, provide collateral, or include a personal guarantee by Adams. As a result of his 
personal interests, Adams had an obligation to obtain consent after full disclosure before 
entering into the Loaner Loan and the Cashier Loan. 
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As with RPC 1.8(a) (business with a client conflict), under RPC 1.7(a)(2) (personal-
interest conflict) Adams was also required to recommend that Loaner and Cashier seek 
independent legal advice to determine if consent should be given and contemporaneously 
confirm the full disclosure in writing. RPC 1.0(b) & (g). 

In re Noble (I), 30 DB Rptr 116 (2016) (4-year suspension/2 years stayed/2-year 
probation)

HYPOTHETICAL

Attorney Allocate represented Daughter and Husband Buyer (the “Buyers”) in 
estate planning matters. Shortly after completing their estate plans, Allocate met 
with Buyers about a loan they were hoping to obtain from Daughter’s mother, Doris 
Diamond (“Diamond”), to purchase real property. 

The following month, Allocate met with Buyers and Diamond about the loan. 
Allocate understood that he was representing Diamond in the loan matter—not the 
Buyers—but did not inform them of this belief. Buyers believed that Allocate was 
representing them in the loan matter. Allocate prepared a promissory note and 
trust deed for Buyers’ signatures and billed Buyers for his services.

A year later, Daughter consulted with Allocate regarding problems with the loan 
from Diamond, and Allocate and Daughter met with Diamond regarding these 
problems. Allocate then represented Diamond in collecting the loan from Buyers. 

Allocate did not discuss with either the Buyers or Diamond the impact of his prior 
representation on the collection matter, nor did he obtain their consent to his 
representation of Diamond.

Allocate:

A. Engaged in a non-waivable current-client conflict of interest.

B. Engaged in a non-waivable former-client conflict of interest.

C. Engaged in a waivable current-client conflict and a waivable former-client 
conflict of interest.

D. Should have gone to the track instead of undertaking to represent 
Diamond.
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DISCUSSION

Answer: D
(former and current-client conflicts)

As the facts lay out, Allocate engaged in a non-curable current client conflict of interest 
and a curable former-client conflict of interest.

NOTE: There is really no such thing as a non-waivable former-client conflict of interest. 
The former client can always give informed consent, confirmed in writing to the lawyer’s 
current representation. See RPC 1.9. 

The Buyers and Diamond were borrowers and lenders in the same transaction. They both 
held a reasonable belief that Allocate was representing them in that transaction. As their 
beliefs were reasonable, Allocate was representing both. See In re Weidner, 310 Or 757, 
768-69, 801 P2d 828 (1990). Allocate therefore had a duty to contend for something on 
behalf of each that he had a duty to oppose on behalf of the other, and that was an actual 
conflict of interest in violation of RPC 1.7(a).   

Following the completion of the loan matter, Allocate undertook to represent Diamond in 
the collection matter. The collection matter was the same or substantially related to the 
loan matter in which Allocate had previously represented the Buyers; and Diamond’s 
interests in the collection matter were materially adverse to the Buyers’. This was a former 
client conflict under RPC 1.9(a) that could have been waived if he had obtained both 
parties’ informed consent, confirmed in writing, to Allocate’s representation of Diamond, 
before he undertook to represent Diamond in the collection matter.

In re Bowker, 20 DB Rptr 16 (2006) (30-day suspension).
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HYPOTHETICAL

Money Bags and Attorney Allgood were close friends for several years. Years ago, 
Bags established the Bags/Wealth Trust (“Trust”) with a partner. One of the Trust’s 
income-producing ventures was to make loans to individuals. 

Allgood suggested to Bags that the Trust loan Mr. & Mrs. Entrepreneur money to 
operate and expand their business. The Entrepreneurs were also long-time friends 
of Allgood. Bags agreed on behalf of the Trust. 

Allgood viewed the loan as a benefit to both the Entrepreneurs and the Trust, so 
he actively facilitated the loan transaction for both sides. In addition to negotiating
and securing the loan for the Entrepreneurs, Allgood signed the promissory note 
as a guarantor. Allgood also obtained a special power of attorney from Bags that 
allowed him to conduct business with the title company on behalf of the Trust, 
including closing the loan with the Entrepreneurs in Bags’ absence. 

Allgood referred another client, Risky Venture, to Bags for a loan. Allgood 
represented Risky in negotiating, securing, and facilitating the loan from the Trust. 
Bags also sent draft documents to Allgood for review, and Allgood was aware that 
Bags was looking to him to ensure that the Trust’s interests were protected in the 
transaction. 

Which of Allgood’s conduct did NOT violate the Oregon Rules of Professional Conduct?

A. Allgood’s referral of the Entrepreneurs and Risky (clients) to Bags for 
loans.

B. Allgood’s participation in the loan transaction with the Entrepreneurs. 

C. Allgood’s participation in the loan transaction with Risky.

D. Allgood’s signing as a guarantor for the Entrepreneurs in their loan 
transaction. 

DISCUSSION

Answer:    A
(multiple-client & personal-interest conflicts)
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DISCUSSION

Answer: D
(former and current-client conflicts)

As the facts lay out, Allocate engaged in a non-curable current client conflict of interest 
and a curable former-client conflict of interest.

NOTE: There is really no such thing as a non-waivable former-client conflict of interest. 
The former client can always give informed consent, confirmed in writing to the lawyer’s 
current representation. See RPC 1.9. 

The Buyers and Diamond were borrowers and lenders in the same transaction. They both 
held a reasonable belief that Allocate was representing them in that transaction. As their 
beliefs were reasonable, Allocate was representing both. See In re Weidner, 310 Or 757, 
768-69, 801 P2d 828 (1990). Allocate therefore had a duty to contend for something on 
behalf of each that he had a duty to oppose on behalf of the other, and that was an actual 
conflict of interest in violation of RPC 1.7(a).   

Following the completion of the loan matter, Allocate undertook to represent Diamond in 
the collection matter. The collection matter was the same or substantially related to the 
loan matter in which Allocate had previously represented the Buyers; and Diamond’s 
interests in the collection matter were materially adverse to the Buyers’. This was a former 
client conflict under RPC 1.9(a) that could have been waived if he had obtained both 
parties’ informed consent, confirmed in writing, to Allocate’s representation of Diamond, 
before he undertook to represent Diamond in the collection matter.

In re Bowker, 20 DB Rptr 16 (2006) (30-day suspension).
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HYPOTHETICAL

Money Bags and Attorney Allgood were close friends for several years. Years ago, 
Bags established the Bags/Wealth Trust (“Trust”) with a partner. One of the Trust’s 
income-producing ventures was to make loans to individuals. 

Allgood suggested to Bags that the Trust loan Mr. & Mrs. Entrepreneur money to 
operate and expand their business. The Entrepreneurs were also long-time friends 
of Allgood. Bags agreed on behalf of the Trust. 

Allgood viewed the loan as a benefit to both the Entrepreneurs and the Trust, so 
he actively facilitated the loan transaction for both sides. In addition to negotiating
and securing the loan for the Entrepreneurs, Allgood signed the promissory note 
as a guarantor. Allgood also obtained a special power of attorney from Bags that 
allowed him to conduct business with the title company on behalf of the Trust, 
including closing the loan with the Entrepreneurs in Bags’ absence. 

Allgood referred another client, Risky Venture, to Bags for a loan. Allgood 
represented Risky in negotiating, securing, and facilitating the loan from the Trust. 
Bags also sent draft documents to Allgood for review, and Allgood was aware that 
Bags was looking to him to ensure that the Trust’s interests were protected in the 
transaction. 

Which of Allgood’s conduct did NOT violate the Oregon Rules of Professional Conduct?

A. Allgood’s referral of the Entrepreneurs and Risky (clients) to Bags for 
loans.

B. Allgood’s participation in the loan transaction with the Entrepreneurs. 

C. Allgood’s participation in the loan transaction with Risky.

D. Allgood’s signing as a guarantor for the Entrepreneurs in their loan 
transaction. 

DISCUSSION

Answer:    A
(multiple-client & personal-interest conflicts)
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There was nothing impermissible in Allgood referring clients as potential borrowers to 
Bags, unless he was somehow compensated for this service. See RPC 5.4(e). 

However, as lender and borrowers, the objective interests of the Trust and the 
Entrepreneurs were adverse.  Accordingly, Allgood’s representation of both the Trust and 
the Entrepreneurs in the loan transaction resulted in an actual conflict of interest among
current clients, in violation of RPC 1.7(a)(1) & (2).   

Furthermore, in guaranteeing the loan for the Entrepreneurs, without consent following 
full disclosure, Allgood engaged in a personal interest conflict in violation of 
RPC 1.7(a)(2).  His professional judgment on behalf of the borrowers and the lender was 
or could reasonably have been affected by his own financial interests as a guarantor for 
their loan.  Allgood failed to obtain his clients’ informed consent confirmed in writing as 
defined by RPC 1.0(b) & (g). 

In the Risky transaction, Allgood again represented both parties where, as lender and 
borrower, their objective interests were adverse. Accordingly, Allgood engaged in an 
actual conflict of interest in violation of RPC 1.7(a) & (2).  

In re Patrick, 20 DB Rptr 47 (2006) (30-day suspension).

HYPOTHETICAL (1 of 6)

Because of his personal friendship with businessman Bernie Bigshot, Attorney 
Archer is retained to represent Bigshot’s new company—in which Bigshot is a 33 
1/3% shareholder and Company president.  

Over the years, Archer does all of Company’s legal work, including work related to 
the hiring and firing of employees.  Working closely together on Company 
business, Archer and Bigshot also socialize together on the golf course.

Bigshot retains Archer to handle a personal dispute he’s having with his neighbor 
over the neighbor’s trees encroaching on Bigshot’s property and dropping leaves 
into his pool.
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Does Archer have a current client conflict when he agrees to represent Bigshot in his 
personal matter while representing Company in general corporate matters?

A. No.  An attorney who represents a company automatically represents 
everyone who works at the company.

B. Yes.  Because it is foreseeable that a dispute will develop between Bigshot 
and Company.

C. No.  Bigshot’s and Company’s interests are not adverse and there is no 
reason that Archer’s representation of one client would negatively affect his 
representation of the other.

D. Yes.  Because the time that Archer takes to assist Bigshot with his personal 
matter will take away from his time spent representing Company.

DISCUSSION

Answer: C
An attorney who represents a company does not necessarily represent its officers and/or 
employees. 

There is nothing to indicate that there is any connection between Bigshot’s personal legal 
matter and the interests of the company, let alone that one would be negatively impacted.  
Accordingly, there is no conflict of interest in Archer undertaking to represent Bigshot in 
the matter.  

The fact that the representation may reduce the amount of time Archer has for Company 
matters is a consideration only where it impairs Archer’s ability to competently represent 
all of his existing clients (i.e., if Archer becomes overloaded by taking on the additional 
representation for Bigshot). See §§ 9 (Supervising Others) & 13 (Duties to Clients), supra.
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There was nothing impermissible in Allgood referring clients as potential borrowers to 
Bags, unless he was somehow compensated for this service. See RPC 5.4(e). 

However, as lender and borrowers, the objective interests of the Trust and the 
Entrepreneurs were adverse.  Accordingly, Allgood’s representation of both the Trust and 
the Entrepreneurs in the loan transaction resulted in an actual conflict of interest among
current clients, in violation of RPC 1.7(a)(1) & (2).   

Furthermore, in guaranteeing the loan for the Entrepreneurs, without consent following 
full disclosure, Allgood engaged in a personal interest conflict in violation of 
RPC 1.7(a)(2).  His professional judgment on behalf of the borrowers and the lender was 
or could reasonably have been affected by his own financial interests as a guarantor for 
their loan.  Allgood failed to obtain his clients’ informed consent confirmed in writing as 
defined by RPC 1.0(b) & (g). 

In the Risky transaction, Allgood again represented both parties where, as lender and 
borrower, their objective interests were adverse. Accordingly, Allgood engaged in an 
actual conflict of interest in violation of RPC 1.7(a) & (2).  

In re Patrick, 20 DB Rptr 47 (2006) (30-day suspension).

HYPOTHETICAL (1 of 6)

Because of his personal friendship with businessman Bernie Bigshot, Attorney 
Archer is retained to represent Bigshot’s new company—in which Bigshot is a 33 
1/3% shareholder and Company president.  

Over the years, Archer does all of Company’s legal work, including work related to 
the hiring and firing of employees.  Working closely together on Company 
business, Archer and Bigshot also socialize together on the golf course.

Bigshot retains Archer to handle a personal dispute he’s having with his neighbor 
over the neighbor’s trees encroaching on Bigshot’s property and dropping leaves 
into his pool.
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Does Archer have a current client conflict when he agrees to represent Bigshot in his 
personal matter while representing Company in general corporate matters?

A. No.  An attorney who represents a company automatically represents 
everyone who works at the company.

B. Yes.  Because it is foreseeable that a dispute will develop between Bigshot 
and Company.

C. No.  Bigshot’s and Company’s interests are not adverse and there is no 
reason that Archer’s representation of one client would negatively affect his 
representation of the other.

D. Yes.  Because the time that Archer takes to assist Bigshot with his personal 
matter will take away from his time spent representing Company.

DISCUSSION

Answer: C
An attorney who represents a company does not necessarily represent its officers and/or 
employees. 

There is nothing to indicate that there is any connection between Bigshot’s personal legal 
matter and the interests of the company, let alone that one would be negatively impacted.  
Accordingly, there is no conflict of interest in Archer undertaking to represent Bigshot in 
the matter.  

The fact that the representation may reduce the amount of time Archer has for Company 
matters is a consideration only where it impairs Archer’s ability to competently represent 
all of his existing clients (i.e., if Archer becomes overloaded by taking on the additional 
representation for Bigshot). See §§ 9 (Supervising Others) & 13 (Duties to Clients), supra.
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HYPOTHETICAL (2 of 6)

One year, Company loses lots of money and the other shareholders vote to fire 
Bigshot. Bigshot sues for breach of contract and wrongful termination.

Assume that Bigshot had not retained Archer in the encroachment dispute.

Does Archer have a conflict of interest in defending Company against Bigshot’s 
complaint?

A. Yes.  Because of Archer’s and Bigshot’s personal friendship, Archer has a 
self-interest conflict.

B. Yes.  Because Bigshot was Archer’s contact at Company, Archer also 
represented Bigshot. When Bigshot left Company, he became a former 
client and Archer can’t defend Company against his lawsuit.

C. No.  Bigshot was never Archer’s client and there was no personal-interest 
conflict.

D. No.  It was Bigshot’s decision to sue.  He was aware that Archer represented 
Company, so he waived any conflict in bringing the action against 
Company.

DISCUSSION

Answer: C  but MAYBE?
Although Bigshot and Archer were friends, Bigshot was never Archer’s client—only 
Company was. Friendship is not generally considered a personal interest that materially 
limits a lawyer’s ability to represent a client.  Accordingly, Archer was permitted to 
represent Company without engaging in a conflict of interest.
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HYPOTHETICAL (3 of 6)

After Bigshot is fired from Company, Archer continues to represent him in the tree 
encroachment dispute. When Bigshot files his complaint against Company, Archer 
answers on Company’s behalf.

Does Archer have a current client conflict in simultaneously representing Bigshot in the 
encroachment dispute and defending Company in the wrongful termination matter?

A. No.  Because the matters are completely unrelated.

B. Yes.  Because a lawyer can never, ever, under any circumstances, 
represent a client in any matter directly adverse to another client.

C. No.  Because the representations do not require Archer to contend for one 
client that which he was required to oppose for the other.

D. Yes.  Because his representation of Company is directly adverse to 
Bigshot.

DISCUSSION

Answer: D
NOTE: Illustrates difference between direct adversity and opposing duties imposed on a 
lawyer under RPC 1.7(a)(1).

Even though the matters are unrelated and don’t require Archer to contend for one client 
that which he is required to oppose for the other client, his representation of Company is 
directly adverse to Bigshot. 

However, so long as Archer believes that he can competently and diligently represent 
both Bigshot and Company, the conflict is capable of being waived under RPC 1.7(b).
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HYPOTHETICAL (2 of 6)

One year, Company loses lots of money and the other shareholders vote to fire 
Bigshot. Bigshot sues for breach of contract and wrongful termination.

Assume that Bigshot had not retained Archer in the encroachment dispute.

Does Archer have a conflict of interest in defending Company against Bigshot’s 
complaint?

A. Yes.  Because of Archer’s and Bigshot’s personal friendship, Archer has a 
self-interest conflict.

B. Yes.  Because Bigshot was Archer’s contact at Company, Archer also 
represented Bigshot. When Bigshot left Company, he became a former 
client and Archer can’t defend Company against his lawsuit.

C. No.  Bigshot was never Archer’s client and there was no personal-interest 
conflict.

D. No.  It was Bigshot’s decision to sue.  He was aware that Archer represented 
Company, so he waived any conflict in bringing the action against 
Company.

DISCUSSION

Answer: C  but MAYBE?
Although Bigshot and Archer were friends, Bigshot was never Archer’s client—only 
Company was. Friendship is not generally considered a personal interest that materially 
limits a lawyer’s ability to represent a client.  Accordingly, Archer was permitted to 
represent Company without engaging in a conflict of interest.
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HYPOTHETICAL (3 of 6)

After Bigshot is fired from Company, Archer continues to represent him in the tree 
encroachment dispute. When Bigshot files his complaint against Company, Archer 
answers on Company’s behalf.

Does Archer have a current client conflict in simultaneously representing Bigshot in the 
encroachment dispute and defending Company in the wrongful termination matter?

A. No.  Because the matters are completely unrelated.

B. Yes.  Because a lawyer can never, ever, under any circumstances, 
represent a client in any matter directly adverse to another client.

C. No.  Because the representations do not require Archer to contend for one 
client that which he was required to oppose for the other.

D. Yes.  Because his representation of Company is directly adverse to 
Bigshot.

DISCUSSION

Answer: D
NOTE: Illustrates difference between direct adversity and opposing duties imposed on a 
lawyer under RPC 1.7(a)(1).

Even though the matters are unrelated and don’t require Archer to contend for one client 
that which he is required to oppose for the other client, his representation of Company is 
directly adverse to Bigshot. 

However, so long as Archer believes that he can competently and diligently represent 
both Bigshot and Company, the conflict is capable of being waived under RPC 1.7(b).
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HYPOTHETICAL (4 of 6)

Assume Archer successfully resolved Bigshot’s encroachment dispute before 
Bigshot was fired.

When Bigshot sues Company, does Archer have a former client conflict when he answers 
on Company’s behalf?

A. No.  Even those Bigshot is a former client, the earlier and later matters are 
not the same or substantially related.

B. Yes.  Archer can only represent Bigshot if both former and current clients 
waive the conflict.

C. Yes.  And the conflict is not capable of being waived.

D. Yes.  But only Bigshot is required to consent to Archer’s continuing 
representation of Company.

DISCUSSION

Answer: A
There must be some connection between the work that Archer did for the Bigshot and his 
current “adverse” representation.

NOTE:  Discuss “substantially related” and fact that it is broader than the specific matter 
on which the lawyer previously represented the former client.
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HYPOTHETICAL (5 of 6)

When Bigshot is fired, Archer is so outraged at Company’s shabby treatment of 
his friend that Archer fires the Company as a client.

Bigshot hires a litigation attorney to represent him in the wrongful termination suit.  
However, after settlement negotiations, Bigshot agrees to drop his lawsuit and 
return to work for Company in a different capacity.  Bigshot asks Archer to help 
him negotiate a new employment agreement with Company. 

Would Archer have a former client conflict if he helps Bigshot negotiate a new 
employment agreement?

A. No.  Archer would have a former client conflict only if he represents 
Bigshot in the litigation against Company.

B. No.  Because the new employment agreement between Bigshot and 
Company is not the same matter as anything Archer worked on for 
Company.

C. Yes, probably. 

D. Yes.  This is a non-waivable former client conflict.

DISCUSSION

Answer: C
The negotiation of a new employment agreement with Company is probably substantially 
related to Archer’s previous work for Company (hiring and firing employees) and/or there 
is a substantial risk that Archer would have confidential information about Company that 
could help Bigshot in the negotiations.
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HYPOTHETICAL (4 of 6)
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HYPOTHETICAL (5 of 6)

When Bigshot is fired, Archer is so outraged at Company’s shabby treatment of 
his friend that Archer fires the Company as a client.

Bigshot hires a litigation attorney to represent him in the wrongful termination suit.  
However, after settlement negotiations, Bigshot agrees to drop his lawsuit and 
return to work for Company in a different capacity.  Bigshot asks Archer to help 
him negotiate a new employment agreement with Company. 

Would Archer have a former client conflict if he helps Bigshot negotiate a new 
employment agreement?

A. No.  Archer would have a former client conflict only if he represents 
Bigshot in the litigation against Company.

B. No.  Because the new employment agreement between Bigshot and 
Company is not the same matter as anything Archer worked on for 
Company.

C. Yes, probably. 

D. Yes.  This is a non-waivable former client conflict.

DISCUSSION

Answer: C
The negotiation of a new employment agreement with Company is probably substantially 
related to Archer’s previous work for Company (hiring and firing employees) and/or there 
is a substantial risk that Archer would have confidential information about Company that 
could help Bigshot in the negotiations.
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HYPOTHETICAL (6 of 6)

Archer is still working on Bigshot’s tree encroachment matter when Bigshot is fired 
from Company.  In this hypothetical, instead of suing Company, Bigshot decides 
to form another company with Archer.  They contribute equal amounts of start-up
capital for equal shares in the venture.  Archer draws up the corporate documents.  
They agree that Bigshot will run the company and Archer will be its corporate 
counsel.

Does this arrangement create any conflicts problems?

A. No.  Because the terms are fair and Bigshot’s a sophisticated businessman 
capable of looking after his own interests.

B. No.  Because Archer’s personal interest in the new company is unlikely to 
materially limit his ability to represent Bigshot in the tree encroachment 
matter.

C. Yes.  Tree encroachment issues are extremely delicate.  Archer cannot 
afford to allow his attention to be distracted by the formation of a new 
company with Bigshot. 

D. Yes.  Because of the tree encroachment issue, Bigshot is a client.

DISCUSSION

Answer: D
Archer cannot enter into a business transaction with a client unless: 1) the terms are fair; 
2) Archer makes clear whether he represents Bigshot in the transaction (NO!) and advises 
Bigshot he should seek independent counsel; and 3) Bigshot gives informed written 
consent. 

See RPC 1.8(a).
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Section 17 — Duties to Others

HYPOTHETICAL

On behalf of the estate of Steven Cousin, Attorney Andrews filed a wrongful death 
action against Cousin’s medical providers at the time of his death. Andrews 
retained Dr. Knowitall, an expert who agreed with Andrews’ legal position about 
the cause of Cousin’s death. All but one defendant settled.

Shortly before trial, Andrews heard from another lawyer that he had recently lost a 
case because his medical expert testified that it was “possible,” rather than 
“probable,” that the defendant doctor’s actions had caused the death at issue. 

In response to this information, Andrews wrote to Dr. Knowitall (“testimony letter”) 
to confirm Dr. Knowitall’s testimony and to ensure that he would be using the 
correct language when he testified. Andrews sent this testimony letter five days 
before trial but did not otherwise communicate with the doctor in this time.

After Dr. Knowitall had testified, defense counsel was given time to review the 
doctor’s file. She found the testimony letter but was unable to cross-examine Dr. 
Knowitall that day, and returned the testimony letter to his file.

When the trial resumed a week later, the testimony letter was not in Knowitall’s file. 
Defense counsel asked Dr. Knowitall about it but he did not recall having received 
it. Andrews, too, said he did not recall the letter, but acknowledged discussions 
with Dr. Knowitall about care and diligence.

Which of Andrews’ actions violated the Oregon Rules of Professional Conduct?

A. Drafting and sending the testimony letter to Dr. Knowitall because it was an 
unethical attempt to suborn perjury.

B. Failing to acknowledge his knowledge of the testimony letter to the court 
and make it available for use by the defense in cross-examination.  

C. Using a doctor named Knowitall.

D. None.  There was nothing inappropriate about the testimony letter and 
Andrews had no affirmative duty to make it available to defense counsel. 
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HYPOTHETICAL (6 of 6)
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Section 17 — Duties to Others

HYPOTHETICAL

On behalf of the estate of Steven Cousin, Attorney Andrews filed a wrongful death 
action against Cousin’s medical providers at the time of his death. Andrews 
retained Dr. Knowitall, an expert who agreed with Andrews’ legal position about 
the cause of Cousin’s death. All but one defendant settled.
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case because his medical expert testified that it was “possible,” rather than 
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When the trial resumed a week later, the testimony letter was not in Knowitall’s file. 
Defense counsel asked Dr. Knowitall about it but he did not recall having received 
it. Andrews, too, said he did not recall the letter, but acknowledged discussions 
with Dr. Knowitall about care and diligence.

Which of Andrews’ actions violated the Oregon Rules of Professional Conduct?

A. Drafting and sending the testimony letter to Dr. Knowitall because it was an 
unethical attempt to suborn perjury.

B. Failing to acknowledge his knowledge of the testimony letter to the court 
and make it available for use by the defense in cross-examination.  

C. Using a doctor named Knowitall.

D. None.  There was nothing inappropriate about the testimony letter and 
Andrews had no affirmative duty to make it available to defense counsel. 
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DISCUSSION

Answer: B
There is no indication from these facts that Andrews had anything to do with the 
disappearance of the testimony letter from Dr. Knowitall’s file. However, given Andrews’ 
concern about Dr. Knowitall’s use of specific language in his testimony, it is implausible 
that he could have forgotten his correspondence to that effect only a week or two prior. 

Accordingly, Andrew’s failure to reveal the existence of the testimony letter to the court 
and defense counsel violated RPC 8.4(a)(3)  and possibly also RPC 3.3 (a)(4) and (5). 

It was also conduct prejudicial to the administration of justice, in violation of RPC 8.4(a)(4) 
because, had Andrews acknowledged the existence of the testimony letter, the court may 
have asked him to produce it, or the court may have excluded Dr. Knowitall’s testimony 
based on Andrews’ failure to produce it. 

In re Duffy, 20 DB Rptr 125 (2006) (public reprimand).

HYPOTHETICAL

Attorney Ackwood represented Dutiful Wife in a dissolution of marriage proceeding 
against Frank Husband, which resulted in a Stipulated Judgment awarding the 
parties joint custody of their only child.

On Monday, Ackwood notified Husband that Ackwood would be appearing in 
circuit court at the time set for ex parte matters on Wednesday morning, to present 
a motion and proposed order to the court requesting that custody of the parties’ 
child be awarded to Wife pursuant to a statute allowing for such an order upon an 
allegation and finding (at hearing) that the child is in “immediate danger” 
(“emergency motion”).

When Ackwood and Wife appeared on Wednesday morning, they found Husband 
already waiting in the hallway outside the chambers and courtroom of Judge 
Justice, who was scheduled to hear ex parte matters that day. Ackwood 
recognized Husband but had no contact with him.
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Judge Justice’s clerk appeared and inquired whether anyone was present for ex 
parte matters. Ackwood gave the emergency motion to the clerk but said nothing 
to her. Husband did not make his presence known to the clerk.

The clerk then went into chambers and returned a few minutes later with a signed 
order awarding custody to Wife. Ackwood did not inform the clerk that the judge 
had signed the order based on the emergency motion without hearing from 
Husband, as contemplated by the applicable statute. Ackwood filed the order and 
left the courthouse.

Thereafter, Husband informed the court that he had been present to be heard on 
the emergency motion, and Judge Justice rescinded his order.

Ackwood’s conduct:

A. Was not in violation of any ethical rules because he did not make any 
misrepresentations to the court.

B. Was not in violation of any ethical rules because he had no obligation to tell 
the court of Husband’s presence.

C. Violated the ethical rules because Ackwood’s silence was a 
misrepresentation by omission.

D. Violated the ethical rules because Ackwood had an affirmative obligation to 
notify the court of Husband’s appearance. 

DISCUSSION

Answer: D
Even though it was adverse to Wife’s position, Ackwood had an affirmative obligation 
under RPC 3.3(d) to notify the court of Husband’s presence and all material information 
relevant to the court’s determination. His failure to do so also resulted in conduct 
prejudicial to the administration of justice in violation of RPC 8.4(a)(4), because Judge 
Justice was required to take remedial action to correct Ackwoods’ failure to inform the 
court of all material facts in an ex parte appearance.

In re Bean, 20 DB Rptr 157 (2006) (public reprimand).
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DISCUSSION

Answer: B
There is no indication from these facts that Andrews had anything to do with the 
disappearance of the testimony letter from Dr. Knowitall’s file. However, given Andrews’ 
concern about Dr. Knowitall’s use of specific language in his testimony, it is implausible 
that he could have forgotten his correspondence to that effect only a week or two prior. 

Accordingly, Andrew’s failure to reveal the existence of the testimony letter to the court 
and defense counsel violated RPC 8.4(a)(3)  and possibly also RPC 3.3 (a)(4) and (5). 

It was also conduct prejudicial to the administration of justice, in violation of RPC 8.4(a)(4) 
because, had Andrews acknowledged the existence of the testimony letter, the court may 
have asked him to produce it, or the court may have excluded Dr. Knowitall’s testimony 
based on Andrews’ failure to produce it. 

In re Duffy, 20 DB Rptr 125 (2006) (public reprimand).

HYPOTHETICAL

Attorney Ackwood represented Dutiful Wife in a dissolution of marriage proceeding 
against Frank Husband, which resulted in a Stipulated Judgment awarding the 
parties joint custody of their only child.

On Monday, Ackwood notified Husband that Ackwood would be appearing in 
circuit court at the time set for ex parte matters on Wednesday morning, to present 
a motion and proposed order to the court requesting that custody of the parties’ 
child be awarded to Wife pursuant to a statute allowing for such an order upon an 
allegation and finding (at hearing) that the child is in “immediate danger” 
(“emergency motion”).

When Ackwood and Wife appeared on Wednesday morning, they found Husband 
already waiting in the hallway outside the chambers and courtroom of Judge 
Justice, who was scheduled to hear ex parte matters that day. Ackwood 
recognized Husband but had no contact with him.
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had signed the order based on the emergency motion without hearing from 
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Thereafter, Husband informed the court that he had been present to be heard on 
the emergency motion, and Judge Justice rescinded his order.
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A. Was not in violation of any ethical rules because he did not make any 
misrepresentations to the court.

B. Was not in violation of any ethical rules because he had no obligation to tell 
the court of Husband’s presence.

C. Violated the ethical rules because Ackwood’s silence was a 
misrepresentation by omission.

D. Violated the ethical rules because Ackwood had an affirmative obligation to 
notify the court of Husband’s appearance. 

DISCUSSION

Answer: D
Even though it was adverse to Wife’s position, Ackwood had an affirmative obligation 
under RPC 3.3(d) to notify the court of Husband’s presence and all material information 
relevant to the court’s determination. His failure to do so also resulted in conduct 
prejudicial to the administration of justice in violation of RPC 8.4(a)(4), because Judge 
Justice was required to take remedial action to correct Ackwoods’ failure to inform the 
court of all material facts in an ex parte appearance.
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HYPOTHETICAL

In November, attorney Armstrong pled no contest to Assault in the Fourth Degree 
in connection with a dispute with his then wife, Lovely Lady. Lady also obtained a 
“Restraining Order” against Armstrong.

Later in November, Armstrong entered into a Conditional Release and Deferred 
“Sentencing Agreement” in which he agreed to the court’s instruction to have no 
contact with Lady.

The following March, Armstrong contacted Lady and was arrested for violating the 
Restraining Order. The state did not pursue criminal charges but Armstrong 
stipulated that the contact with Lady that led to his arrest violated his Sentencing 
Agreement. Thereafter, the court notified Armstrong specifically about the need to 
strictly comply with the terms of his Sentencing Agreement.

In July, Armstrong again had contact with Lady and was again arrested for violating 
the Restraining Order. The District Attorney filed a complaint seeking punitive 
sanctions against Armstrong for violating the Restraining Order.

The court subsequently found Armstrong in willful contempt of the Restraining 
Order and in violation of the terms of the Sentencing Agreement. The court 
revoked Armstrong’s Sentencing Agreement, entered a judgment finding him guilty 
of Assault in the Fourth Degree, and placed him on formal probation.

Armstrong’s conduct:

A. Did not violate any ethical rules. The charges resulted from purely personal 
conduct.

B. Violated the ethics rules because he engaged in criminal conduct reflecting 
adversely on his fitness to practice law.

C. Violated the ethics rules because he knowingly disobeyed an obligation 
under the rules of a tribunal.

D. Violated the ethics rules because he both engaged in criminal conduct 
reflecting adversely on his fitness to practice law and knowingly disobeyed 
an obligation under the rules of a tribunal.
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DISCUSSION

Answer: C
Armstrong violated the ethics rules because he knowingly disobeyed an obligation under 
the rules of a tribunal in violation of RPC 3.4(c).

In re Arsanjani, 20 DB Rptr 23 (2006) (30-day suspension).

HYPOTHETICAL

Attorney Agnew represented Husband in a dissolution of marriage from Wife. 
Husband and Wife had four minor children. Pursuant to a Marital Settlement 
Agreement, certain assets would be placed into a trust created for the benefit of 
Wife and the children in lieu of child and spousal support. 

Shortly after a Judgment of Dissolution was entered in circuit court, Husband and 
Wife created the “Gold Trust,” and named Wife as trustee.

Within a month, a dispute arose between Husband and Wife regarding assets to 
be placed into the Gold Trust, the use of Gold Trust assets, and the Judgment of 
Dissolution itself. Agnew knew that Wife was represented by counsel in these post-
judgment matters.

Agnew then filed the following “motions and orders” on behalf of Husband: 

a Motion and Order to Appoint Husband Guardian ad Litem for the children 
(in order to file an action against Wife as trustee); 

a Motion for Appointment of Receiver (seeking to temporarily suspend Wife 
as trustee and appoint a receiver to administer the Gold Trust); 

Agnew’s Affidavit of Counsel in support of the Motion for Appointment of 
Receiver; and 

an Order Appointing Receiver. 

Without notice to Wife or her counsel, Agnew appeared in person and presented 
the motions and orders to the court. He did not disclose the existence of opposing 



OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 64

 
May 4, 2018                 Page 64

HYPOTHETICAL

In November, attorney Armstrong pled no contest to Assault in the Fourth Degree 
in connection with a dispute with his then wife, Lovely Lady. Lady also obtained a 
“Restraining Order” against Armstrong.

Later in November, Armstrong entered into a Conditional Release and Deferred 
“Sentencing Agreement” in which he agreed to the court’s instruction to have no 
contact with Lady.

The following March, Armstrong contacted Lady and was arrested for violating the 
Restraining Order. The state did not pursue criminal charges but Armstrong 
stipulated that the contact with Lady that led to his arrest violated his Sentencing 
Agreement. Thereafter, the court notified Armstrong specifically about the need to 
strictly comply with the terms of his Sentencing Agreement.

In July, Armstrong again had contact with Lady and was again arrested for violating 
the Restraining Order. The District Attorney filed a complaint seeking punitive 
sanctions against Armstrong for violating the Restraining Order.

The court subsequently found Armstrong in willful contempt of the Restraining 
Order and in violation of the terms of the Sentencing Agreement. The court 
revoked Armstrong’s Sentencing Agreement, entered a judgment finding him guilty 
of Assault in the Fourth Degree, and placed him on formal probation.

Armstrong’s conduct:

A. Did not violate any ethical rules. The charges resulted from purely personal 
conduct.

B. Violated the ethics rules because he engaged in criminal conduct reflecting 
adversely on his fitness to practice law.

C. Violated the ethics rules because he knowingly disobeyed an obligation 
under the rules of a tribunal.

D. Violated the ethics rules because he both engaged in criminal conduct 
reflecting adversely on his fitness to practice law and knowingly disobeyed 
an obligation under the rules of a tribunal.

OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 65

 
May 4, 2018                 Page 65

DISCUSSION

Answer: C
Armstrong violated the ethics rules because he knowingly disobeyed an obligation under 
the rules of a tribunal in violation of RPC 3.4(c).

In re Arsanjani, 20 DB Rptr 23 (2006) (30-day suspension).

HYPOTHETICAL

Attorney Agnew represented Husband in a dissolution of marriage from Wife. 
Husband and Wife had four minor children. Pursuant to a Marital Settlement 
Agreement, certain assets would be placed into a trust created for the benefit of 
Wife and the children in lieu of child and spousal support. 

Shortly after a Judgment of Dissolution was entered in circuit court, Husband and 
Wife created the “Gold Trust,” and named Wife as trustee.

Within a month, a dispute arose between Husband and Wife regarding assets to 
be placed into the Gold Trust, the use of Gold Trust assets, and the Judgment of 
Dissolution itself. Agnew knew that Wife was represented by counsel in these post-
judgment matters.

Agnew then filed the following “motions and orders” on behalf of Husband: 

a Motion and Order to Appoint Husband Guardian ad Litem for the children 
(in order to file an action against Wife as trustee); 

a Motion for Appointment of Receiver (seeking to temporarily suspend Wife 
as trustee and appoint a receiver to administer the Gold Trust); 

Agnew’s Affidavit of Counsel in support of the Motion for Appointment of 
Receiver; and 

an Order Appointing Receiver. 

Without notice to Wife or her counsel, Agnew appeared in person and presented 
the motions and orders to the court. He did not disclose the existence of opposing 
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counsel. Agnew also did not provide copies of the motions and orders to Wife or 
her counsel until after the court had granted both orders.

Which of the following types of misconduct was NOT implicated by Agnew’s conduct?

A. Candor to the tribunal: lawyers have a duty to disclose all material facts in 
an ex parte proceeding.

B. Maintaining the integrity of the profession: lawyers are prohibited from 
engaging in conduct prejudicial to the administration of justice. 

C. Fairness to opposing party and counsel: lawyers have a duty to comply 
with obligations under the rules of a tribunal. 

D. Impartiality and decorum of the tribunal: lawyers have a duty not to 
engage in improper ex parte communication. 

DISCUSSION

Answer: C
This was a difficult question. Agnew did not actually violate any RPCs regarding fairness 
to opposing counsel, although in reality his conduct was very unfair. The duty to comply 
with the rules of a tribunal (RPC 3.4(c)) is generally implicated in the discipline context 
only when a finding is made by a tribunal that a lawyer has failed to comply with its order 
or instructions. Those are not the facts in this scenario.

However, by filing the motions and orders ex parte, Agnew communicated in writing on 
the merits of the cause with the judge in an adversary proceeding without delivering a copy 
of the writing to opposing counsel or to the adverse party in violation of RPC 3.5(b).  

By appearing before the Court to present the motions and related pleadings ex parte, Agnew 
communicated orally as to the merits of a cause in an adversary proceeding without adequate 
notice to opposing counsel or the adverse party in violation of RPC 3.5(b).  

Agnew’s failure to notify the court of the existence of opposing counsel and other relevant 
information also violated RPC 3.3(d). 

By engaging in improper ex parte contact, by failing to make sufficient disclosures at that 
ex parte appearance, and by failing to provide advance notice to the opposing party of 
the motions and orders, Agnew engaged in conduct that was prejudicial to the 
administration of justice in violation of RPC 8.4(a)(4). 
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In re Carusone, 20 DB Rptr 231 (2006) (public reprimand)

HYPOTHETICAL

On behalf of Haddie Accident, Able Attorney filed a personal injury lawsuit for 
damages against Bad Driver.

Driver retained Good Lawyer to defend him. Lawyer immediately notified Attorney 
of his representation, and Attorney served Lawyer with a notice of his intent to 
move for an order of default. 

Over the next two months, Attorney and Lawyer actively litigated the lawsuit. They 
engaged in settlement negotiations, exchanged discovery requests, deposed the 
parties, and conferred upon Lawyer's proposed ORCP Rule 21 motions, which 
Attorney understood had been filed with the court.

However, Lawyer’s motions were never actually received by the court and the court 
eventually dismissed the lawsuit for want of prosecution. When he learned of the 
dismissal, Attorney quickly filed a motion (with notice to Lawyer) and appeared in 
court to reinstate the lawsuit. Lawyer did not appear or oppose Attorney’s motion 
and the court reinstated the lawsuit. Attorney did not notify Lawyer of the court’s 
action.

Five days later, Attorney appeared in court and presented a motion for order of 
default and entry of a default judgment. In support of this motion, Attorney told the 
court: “There’s supposedly a defense lawyer on this case, but he hasn’t appeared.” 
The affidavit Attorney filed with his motion did not disclose Lawyer’s participation 
in the litigation.

Attorney’s conduct:

A. Was not in violation of any ethical rules because he did not make any 
affirmative misrepresentations to the court.

B. Did not violate any ethical rules because he had no obligation to tell the 
court of Lawyer’s participation where Lawyer had not formally appeared. 
Rather, it was Lawyer’s responsibility to inform the court of his involvement.

C. Was justified under the circumstances and served Lawyer right.

D. Violated the ethical rules because, among other violations, Attorney had an 
affirmative obligation to notify the court of Lawyer’s participation. 
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In re Carusone, 20 DB Rptr 231 (2006) (public reprimand)

HYPOTHETICAL
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move for an order of default. 

Over the next two months, Attorney and Lawyer actively litigated the lawsuit. They 
engaged in settlement negotiations, exchanged discovery requests, deposed the 
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Attorney understood had been filed with the court.

However, Lawyer’s motions were never actually received by the court and the court 
eventually dismissed the lawsuit for want of prosecution. When he learned of the 
dismissal, Attorney quickly filed a motion (with notice to Lawyer) and appeared in 
court to reinstate the lawsuit. Lawyer did not appear or oppose Attorney’s motion 
and the court reinstated the lawsuit. Attorney did not notify Lawyer of the court’s 
action.

Five days later, Attorney appeared in court and presented a motion for order of 
default and entry of a default judgment. In support of this motion, Attorney told the 
court: “There’s supposedly a defense lawyer on this case, but he hasn’t appeared.” 
The affidavit Attorney filed with his motion did not disclose Lawyer’s participation 
in the litigation.
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A. Was not in violation of any ethical rules because he did not make any 
affirmative misrepresentations to the court.

B. Did not violate any ethical rules because he had no obligation to tell the 
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DISCUSSION:

Answer: D
Attorney was not authorized by law or court order to communicate ex parte with the court 
under these circumstances. Therefore, his appearance violated RPC 3.5(b).  Once he did 
appear, however, Attorney had an affirmative obligation under RPC 3.3(d) to notify the 
court of Lawyer's participation and all material information relevant to the court’s 
determination. 

It was material to the court’s decision that the defendant was represented by counsel who 
had been actively participating in the litigation. Rather than disclose Lawyer’s 
participation, however, Attorney made an affirmative misrepresentation to the court that 
no lawyer had appeared. This knowingly misleading statement violated RPC 8.4(a)(3). 

Attorney’s statements and omissions also resulted in conduct prejudicial to the 
administration of justice in violation of RPC 8.4(a)(4). Attorney’s actions resulted in a 
default against Driver, correction of which required Lawyer and the court to make 
additional efforts.

In re Driscoll, 21 DB Rptr 81 (2007) (60-day suspension).

HYPOTHETICAL

Four of Attorney Augustus’ employees, including Sara Legal and Sect Terry, hired 
a lawyer and sued Augustus on employment-related claims. Augustus received 
service of the summons and complaint at his office between 4:30 and 5:00 p.m. on 
a Friday afternoon. 

Less than an hour later, Augustus, upset about the matter, confronted Legal in her 
office, showing her the summons and complaint, and asking, in an angry tone, 
what it was and whose idea it had been. Legal told him that they should not be 
discussing the action. Augustus left, insisting that they would discuss the matter 
the following week. The entire conversation lasted less than a minute.

Terry was in her office the next day, a Saturday, when Augustus entered and 
tossed a piece of paper at her. He asked her what it was, and she answered that 
it was the cover sheet of a civil action. Augustus asked Terry why she was bringing 
the action, who had decided to sue him, and whether "this is really what you want 
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to do." Terry told Augustus to direct his questions to her lawyer but Augustus 
insisted that he had a right to speak with her directly. Finally, when Terry 
threatened to leave the room if they did not limit their discussion to work-related 
matters, Augustus gave her some papers to file and left. The conversation lasted 
between 10 and 15 minutes.

What rules are implicated by Augustus’ conduct?

A. None. Augustus was permitted to speak with his law firm employees.

B. RPC 4.2 [communication with a represented person].

C. None. Augustus’ brief impulsive communications with his employees 
regarding their lawsuit were de minimus.

D. RPC 4.2 [communication with a represented person], RPC 4.4(a) [action 
taken solely to harass, or knowingly use methods of obtaining evidence that 
violate the legal rights of a person], and 8.4(a)(4) [conduct prejudicial to the 
administration of justice]. 

DISCUSSION:

Answer: B
Augustus’ conversations with Legal and Terry violated RPC 4.2 because he 
communicated with persons (albeit also employees) who he knew to be represented by 
counsel on the subject of the action. 

There is no defense to a violation of this rule based upon a claim that the lawyer and the 
represented party share a relationship separate from the lawyer’s status as a lawyer that 
requires them to interact with each other regardless of the pending litigation. See In re 
Knappenberger, 338 Or 341, 346. See also, In re Otto W. Heider, 217 Or 134, 155, 341 
P2d 1107 (1959) (rejecting lawyer's defense that improper communication occurred 
because respondent and represented party had business relationship).  

In addition, even though the communications were brief and Augustus claimed to be 
under emotional distress about being sued, his impulsive decisions to discuss the subject 
of the litigation with his employees still violated the rule. 
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DISCUSSION:

Answer: D
Attorney was not authorized by law or court order to communicate ex parte with the court 
under these circumstances. Therefore, his appearance violated RPC 3.5(b).  Once he did 
appear, however, Attorney had an affirmative obligation under RPC 3.3(d) to notify the 
court of Lawyer's participation and all material information relevant to the court’s 
determination. 

It was material to the court’s decision that the defendant was represented by counsel who 
had been actively participating in the litigation. Rather than disclose Lawyer’s 
participation, however, Attorney made an affirmative misrepresentation to the court that 
no lawyer had appeared. This knowingly misleading statement violated RPC 8.4(a)(3). 

Attorney’s statements and omissions also resulted in conduct prejudicial to the 
administration of justice in violation of RPC 8.4(a)(4). Attorney’s actions resulted in a 
default against Driver, correction of which required Lawyer and the court to make 
additional efforts.

In re Driscoll, 21 DB Rptr 81 (2007) (60-day suspension).

HYPOTHETICAL

Four of Attorney Augustus’ employees, including Sara Legal and Sect Terry, hired 
a lawyer and sued Augustus on employment-related claims. Augustus received 
service of the summons and complaint at his office between 4:30 and 5:00 p.m. on 
a Friday afternoon. 

Less than an hour later, Augustus, upset about the matter, confronted Legal in her 
office, showing her the summons and complaint, and asking, in an angry tone, 
what it was and whose idea it had been. Legal told him that they should not be 
discussing the action. Augustus left, insisting that they would discuss the matter 
the following week. The entire conversation lasted less than a minute.

Terry was in her office the next day, a Saturday, when Augustus entered and 
tossed a piece of paper at her. He asked her what it was, and she answered that 
it was the cover sheet of a civil action. Augustus asked Terry why she was bringing 
the action, who had decided to sue him, and whether "this is really what you want 
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to do." Terry told Augustus to direct his questions to her lawyer but Augustus 
insisted that he had a right to speak with her directly. Finally, when Terry 
threatened to leave the room if they did not limit their discussion to work-related 
matters, Augustus gave her some papers to file and left. The conversation lasted 
between 10 and 15 minutes.

What rules are implicated by Augustus’ conduct?

A. None. Augustus was permitted to speak with his law firm employees.

B. RPC 4.2 [communication with a represented person].

C. None. Augustus’ brief impulsive communications with his employees 
regarding their lawsuit were de minimus.

D. RPC 4.2 [communication with a represented person], RPC 4.4(a) [action 
taken solely to harass, or knowingly use methods of obtaining evidence that 
violate the legal rights of a person], and 8.4(a)(4) [conduct prejudicial to the 
administration of justice]. 

DISCUSSION:

Answer: B
Augustus’ conversations with Legal and Terry violated RPC 4.2 because he 
communicated with persons (albeit also employees) who he knew to be represented by 
counsel on the subject of the action. 

There is no defense to a violation of this rule based upon a claim that the lawyer and the 
represented party share a relationship separate from the lawyer’s status as a lawyer that 
requires them to interact with each other regardless of the pending litigation. See In re 
Knappenberger, 338 Or 341, 346. See also, In re Otto W. Heider, 217 Or 134, 155, 341 
P2d 1107 (1959) (rejecting lawyer's defense that improper communication occurred 
because respondent and represented party had business relationship).  

In addition, even though the communications were brief and Augustus claimed to be 
under emotional distress about being sued, his impulsive decisions to discuss the subject 
of the litigation with his employees still violated the rule. 
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See In re Lewelling, 296 Or 702, 706, 678 P2d 1229 (1984) (rejecting claimed justification 
that lawyer had communicated with represented party “on sudden impulse” when he “was 
emotionally upset”). 

HYPOTHETICAL

You are engaged in protracted and particularly aggressive negotiations in a 
business transaction with opposing counsel, Irksome. Attorney Irksome has 
inadvertently included a privileged document in response to your letter requesting 
production of a series of letters that will be helpful in tracing the history of the 
transaction. Irksome called and advised you of the mistake as you were reviewing 
the documents.  Irksome asks you to return the privileged document without 
examining it further.  

Must you do so?

A. Yes. It would be inappropriate and unethical to retain the document after 
you have been advised of the error.

B. No. Irksome made the error and has waived the privilege and you can use 
it to your client’s advantage.

C. No. The duty to return the document only applies in a litigation setting.

D. Probably not. The purpose of the rule is to permit the sender to take 
protective measures; whether the recipient lawyer is required to return the 
documents or take other measures is beyond the scope of the Oregon 
Rules of Professional Conduct.  Local and court rules must be consulted.

DISCUSSION

Answer: D
By its express terms, RPC 4.4(b) neither requires the recipient to return the document nor 
prohibits the recipient from openly claiming and litigating the right to retain it if there is a 
nonfrivolous basis on which to do so. 
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The purpose of the rule is to permit the sender to take protective measures; whether the 
recipient lawyer is required to return the documents or take other measures is a matter of 
law beyond the scope of the Rules of Professional Conduct, as is the question of whether 
the privileged status of such documents has been waived. OSB Legal Ethics Op No 2005-
150; ABA Model Rules, Rule 4.4, Comment [2].

Unless there is some applicable court rule or other regulatory guidance, the decision to 
voluntarily return such a document is a matter of professional judgment ordinarily 
reserved to the lawyer, considering his or her duties to, and the objectives of, the client. 
See ABA Model Rules, Rule 4.4, Comment [3]; see also, RPC 1.2(a), RPC 1.2(c), and 
RPC 1.4(b).

See OSB Legal Ethics Op No 2005-150.

Section 19 — Post-Representation Issues 

HYPOTHETICAL

The State informed Mother Hubbard that it had received information alleging that 
Mother’s domestic partner, Shaggy Skulk, had been improperly touching Mother’s 
minor daughter (“child-abuse matter”). Shortly thereafter, Skulk retained an
attorney to represent him in the child-abuse matter and a related criminal matter.

Thereafter, Mother retained Attorney Advocate to represent her in the child-abuse 
matter. Advocate discussed the child-abuse matter with Mother and Skulk. At that 
time, Advocate knew that Skulk was represented by a lawyer in the matter. 

A number of years before the child-abuse matter arose, Advocate had represented 
Skulk in a juvenile proceeding in which Skulk had been found guilty of threatening 
to bomb a school. Advocate had thereafter represented Skulk in expunging the 
conviction from his juvenile record. 

Later, at a hearing in the child-abuse matter, Advocate appeared on behalf of 
Mother and told the court about Skulk’s prior conviction and that the conviction had 
been expunged. 
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See In re Lewelling, 296 Or 702, 706, 678 P2d 1229 (1984) (rejecting claimed justification 
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A. Yes. It would be inappropriate and unethical to retain the document after 
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it to your client’s advantage.

C. No. The duty to return the document only applies in a litigation setting.

D. Probably not. The purpose of the rule is to permit the sender to take 
protective measures; whether the recipient lawyer is required to return the 
documents or take other measures is beyond the scope of the Oregon 
Rules of Professional Conduct.  Local and court rules must be consulted.

DISCUSSION

Answer: D
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The purpose of the rule is to permit the sender to take protective measures; whether the 
recipient lawyer is required to return the documents or take other measures is a matter of 
law beyond the scope of the Rules of Professional Conduct, as is the question of whether 
the privileged status of such documents has been waived. OSB Legal Ethics Op No 2005-
150; ABA Model Rules, Rule 4.4, Comment [2].

Unless there is some applicable court rule or other regulatory guidance, the decision to 
voluntarily return such a document is a matter of professional judgment ordinarily 
reserved to the lawyer, considering his or her duties to, and the objectives of, the client. 
See ABA Model Rules, Rule 4.4, Comment [3]; see also, RPC 1.2(a), RPC 1.2(c), and 
RPC 1.4(b).

See OSB Legal Ethics Op No 2005-150.

Section 19 — Post-Representation Issues 

HYPOTHETICAL

The State informed Mother Hubbard that it had received information alleging that 
Mother’s domestic partner, Shaggy Skulk, had been improperly touching Mother’s 
minor daughter (“child-abuse matter”). Shortly thereafter, Skulk retained an
attorney to represent him in the child-abuse matter and a related criminal matter.

Thereafter, Mother retained Attorney Advocate to represent her in the child-abuse 
matter. Advocate discussed the child-abuse matter with Mother and Skulk. At that 
time, Advocate knew that Skulk was represented by a lawyer in the matter. 

A number of years before the child-abuse matter arose, Advocate had represented 
Skulk in a juvenile proceeding in which Skulk had been found guilty of threatening 
to bomb a school. Advocate had thereafter represented Skulk in expunging the 
conviction from his juvenile record. 

Later, at a hearing in the child-abuse matter, Advocate appeared on behalf of 
Mother and told the court about Skulk’s prior conviction and that the conviction had 
been expunged. 
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Which of the following is NOT true with respect to Advocate’s conduct?

A. It was a violation of the Rules of Professional Conduct for Advocate to 
communicate with Skulk regarding the child-abuse matter.

B. It was a violation of the Rules of Professional Conduct for Advocate to 
reveal information related to his prior representation of Skulk.

C. It was a violation of the Rules of Professional Conduct for Advocate to use 
information related to Skulk’s prior representation, for the benefit of Mother 
and to the detriment or disadvantage of Skulk.

D. It was a violation of the Rules of Professional Conduct for Advocate to 
undertake to represent Mother in the child-abuse matter because his 
representation of Mother was adverse to Skulk.

DISCUSSION

Answer: D
(former client informational conflict)

It was permissible for Advocate to represent Mother in the child abuse matter, even 
though he had previously represented Skulk (and even without any disclosure to or 
consent from Skulk) because the child abuse matter was not the same or a substantially 
related matter to Advocate’s prior representation of Skulk. See RPC 1.9(a).  By 
communicating with a person known to be represented on the subject of the 
communication, without being authorized by law or the prior consent of Skulk’s attorney, 
Advocate violated RPC 4.2.  

NOTE: there is no intent required to violate RPC 4.2. See In re McCaffrey, 275 Or 23, 28, 
549 P2d 666 (1976) (direct communication with party lawyer knows to be represented, 
concerning subject of representation, violates rule even if not done intentionally).

At the hearing, Advocate knowingly revealed a secret regarding his former client, Skulk, 
in violation of RPC 1.9(c)(2), and he knowingly used that information to Skulk’s 
disadvantage in violation of RPC 1.9(c)(1). 

In re Paulson, 341 Or 542, 145 P3d 171, 20 DB Rptr 244 (2006) (4-month suspension)
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Section 20 — Misrepresentation & Dishonesty

HYPOTHETICAL

At 5:19 p.m. attorney Dilly Dally paid for two hours of parking at a private parking 
garage (through 7:19 p.m.) and placed the time-stamped receipt on the dash of 
her vehicle. The garage was managed by Charge-a-Ton parking service (“CAT”).

At 7:37 p.m., the parking attendant took a picture of Dally’s dash, showing the 
expired parking receipt, and issued her a $44 ticket.

Due to the contents of the ticket, including what she believed was questionable 
contact information for CAT, Dally was skeptical about the authenticity of the ticket. 
In addition, Dally was doubtful that CAT had the authority to issue her a parking 
ticket. 

However, rather than investigate the matter fully or pay the ticket, Dally altered the 
receipt—changing the “1” in both the 5:19 entry stamp and the 7:19 expiration time 
to a “4”—and sent it to CAT with a note arguing that the ticket was invalidly issued. 
Dally’s note stated: “The pass expired at 7:49 pm and this ticket was issued at 7:37 
pm.”

Along with CAT’s denial of Dally’s appeal of the parking ticket, they sent her a copy 
of the lot attendant’s dash photo of the parking receipt (i.e., prior to her alteration), 
showing the true time of her entry and verifying that time had in fact expired when 
her ticket was issued. Dally then paid the parking ticket.

Dally’s conduct violated the ethics rules because:

A. She got a parking ticket.

B. She questioned CAT’s authority to issue her a ticket.

C. She altered the parking receipt and presented it to CAT as authentic.

D. She did not pay the ticket at the time she appealed its validity.
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related matter to Advocate’s prior representation of Skulk. See RPC 1.9(a).  By 
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communication, without being authorized by law or the prior consent of Skulk’s attorney, 
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NOTE: there is no intent required to violate RPC 4.2. See In re McCaffrey, 275 Or 23, 28, 
549 P2d 666 (1976) (direct communication with party lawyer knows to be represented, 
concerning subject of representation, violates rule even if not done intentionally).

At the hearing, Advocate knowingly revealed a secret regarding his former client, Skulk, 
in violation of RPC 1.9(c)(2), and he knowingly used that information to Skulk’s 
disadvantage in violation of RPC 1.9(c)(1). 
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Section 20 — Misrepresentation & Dishonesty

HYPOTHETICAL

At 5:19 p.m. attorney Dilly Dally paid for two hours of parking at a private parking 
garage (through 7:19 p.m.) and placed the time-stamped receipt on the dash of 
her vehicle. The garage was managed by Charge-a-Ton parking service (“CAT”).

At 7:37 p.m., the parking attendant took a picture of Dally’s dash, showing the 
expired parking receipt, and issued her a $44 ticket.

Due to the contents of the ticket, including what she believed was questionable 
contact information for CAT, Dally was skeptical about the authenticity of the ticket. 
In addition, Dally was doubtful that CAT had the authority to issue her a parking 
ticket. 

However, rather than investigate the matter fully or pay the ticket, Dally altered the 
receipt—changing the “1” in both the 5:19 entry stamp and the 7:19 expiration time 
to a “4”—and sent it to CAT with a note arguing that the ticket was invalidly issued. 
Dally’s note stated: “The pass expired at 7:49 pm and this ticket was issued at 7:37 
pm.”

Along with CAT’s denial of Dally’s appeal of the parking ticket, they sent her a copy 
of the lot attendant’s dash photo of the parking receipt (i.e., prior to her alteration), 
showing the true time of her entry and verifying that time had in fact expired when 
her ticket was issued. Dally then paid the parking ticket.

Dally’s conduct violated the ethics rules because:

A. She got a parking ticket.

B. She questioned CAT’s authority to issue her a ticket.

C. She altered the parking receipt and presented it to CAT as authentic.

D. She did not pay the ticket at the time she appealed its validity.
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DISCUSSION

Answer: C
Dally’s improper conduct was that she altered the face of the receipt and presented it as 
authentic. It is particularly egregious in this case because she did it for her own benefit.

Misrepresentation exists under the ethics rules when a lawyer knowingly makes a false 
statement of a material fact or does not disclose a material fact. In re Leonard, 308 Or 
560, 569, 784 P2d 95 (1989); In re Gustafson, 327 Or 636, 647, 968 P2d 367 (1998); In 
re Claussen, 331 Or 252, 261, 14 P3d 586 (2000). Material information is information that, 
if it had been known by the decision-maker, would or could have influenced the decision 
making process. In re Gustafson, 327 Or 636, 968 P2d 367 (1998). Failure to make 
disclosure, leaving discovery of facts to investigation by a skeptical opponent is a 
misrepresentation. In re Greene, 290 Or 291, 298, 620 P2d 1379 (1980); In re Hiller, 298 
Or 526, 533, 694 P2d 540 (1985).

Here, Dally both made a material misrepresentation regarding information on the ticket 
and left it to CAT to figure it out. She lied in her note and altered evidence to support her 
misrepresentation. This violated RPC 8.4(a)(3).

Dishonesty under the same rule has been defined as conduct evidencing a disposition to 
lie, cheat, or defraud, as well as a lack of trustworthiness or integrity. In re Claussen, 331 
Or 252, 260, 14 P3d 586 (2000); In re Kluge, 335 Or 326, 66 P3d 492 (2003).

Dally’s conduct was also dishonest: lying and manipulating evidence. Her actions were 
intended to defraud and demonstrated a lack of trustworthiness.

In re DeMuniz, 28 DB Rptr 113 (2014) (30-day suspension).
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Section 21 — Criminal Conduct

HYPOTHETICAL

Attorney Arrears employed individuals from whose wages he was required to 
deduct and withhold federal income, social security, and Medicare taxes, and to 
pay those amounts to the government each quarter. Arrears was also required to 
file quarterly Form 941 to report employee wages and the amount of payroll taxes 
withheld from those wages. 

Due to a marital dissolution, Arrears was distracted from his practice for a time, 
causing his firm revenues to dip, and he was unable to pay the withholding taxes. 
That, combined with subsequent personal issues, resulted in depression that 
prevented Arrears from regularly dealing with his tax obligations over a period of 
nine years, despite regular reminders from his bookkeepers of the need to do so. 

During that time, Arrears withheld funds from his employees’ wages and issued 
paystubs to them reflecting the amounts withheld for their state and federal 
income, Social Security and Medicare taxes (“payroll taxes”). However, Arrears did 
not timely file the employer quarterly Form 941 reports and did not pay over the 
funds until the federal government filed a foreclosure action against him.

What rules were implicated by Arrears’ conduct?

A. None. Arrears was simply a debtor on tax-related matters; his tax issues 
had nothing to do with his practice of law.

B. Arrears’ actions were criminal and dishonest, in violation of RPC 8.4(a)(2) 
& (3).

C. RPC 8.4(a)(2) because they were criminal but not dishonest.

D. RPC 8.4(a)(3) because Arrears’ actions were dishonest but not criminal.
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DISCUSSION

Answer: C
Dally’s improper conduct was that she altered the face of the receipt and presented it as 
authentic. It is particularly egregious in this case because she did it for her own benefit.

Misrepresentation exists under the ethics rules when a lawyer knowingly makes a false 
statement of a material fact or does not disclose a material fact. In re Leonard, 308 Or 
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Here, Dally both made a material misrepresentation regarding information on the ticket 
and left it to CAT to figure it out. She lied in her note and altered evidence to support her 
misrepresentation. This violated RPC 8.4(a)(3).

Dishonesty under the same rule has been defined as conduct evidencing a disposition to 
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Section 21 — Criminal Conduct

HYPOTHETICAL

Attorney Arrears employed individuals from whose wages he was required to 
deduct and withhold federal income, social security, and Medicare taxes, and to 
pay those amounts to the government each quarter. Arrears was also required to 
file quarterly Form 941 to report employee wages and the amount of payroll taxes 
withheld from those wages. 

Due to a marital dissolution, Arrears was distracted from his practice for a time, 
causing his firm revenues to dip, and he was unable to pay the withholding taxes. 
That, combined with subsequent personal issues, resulted in depression that 
prevented Arrears from regularly dealing with his tax obligations over a period of 
nine years, despite regular reminders from his bookkeepers of the need to do so. 

During that time, Arrears withheld funds from his employees’ wages and issued 
paystubs to them reflecting the amounts withheld for their state and federal 
income, Social Security and Medicare taxes (“payroll taxes”). However, Arrears did 
not timely file the employer quarterly Form 941 reports and did not pay over the 
funds until the federal government filed a foreclosure action against him.

What rules were implicated by Arrears’ conduct?

A. None. Arrears was simply a debtor on tax-related matters; his tax issues 
had nothing to do with his practice of law.

B. Arrears’ actions were criminal and dishonest, in violation of RPC 8.4(a)(2) 
& (3).

C. RPC 8.4(a)(2) because they were criminal but not dishonest.

D. RPC 8.4(a)(3) because Arrears’ actions were dishonest but not criminal.
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DISCUSSION

Answer: B
Arrears’ failure to report or to pay over payroll taxes was dishonest—in violation of RPC 
8.4(a)(3)—because Arrears issued pay stubs to his employees showing that portions of their 
wages were withheld to pay their state and federal income taxes but then knowingly failed 
to pay those amounts. When an attorney employer represents that funds have been 
withheld for income taxes, employees reasonably conclude that the attorney has timely paid 
the amounts on the employees’ behalf. When the attorney then fails to pay over the withheld 
wages, he in effect misrepresents the employee’s gross pay. 

Arrears represented to his employees that amounts withheld from their wages were paid 
over to the state and federal government when the amounts were not. This conduct 
constituted a misrepresentation, in violation of RPC 8.4(a)(3). 

Arrears’ conduct was also criminal. Pursuant to 26 USC § 7202, a willful failure to truthfully 
account for or pay over federal withholding taxes is a felony. “Willful” means a “voluntary, 
intentional violation of a known legal duty.” Proof of bad faith is not required. In re Lawrence,
332 Or 502, 31 P3d 1078 (2001), quoting Cheek v. United States, 498 US 192, 201, 111 S 
Ct 604, 112 L Ed 2d 617 (1991). 

Arrears was repeatedly advised by his bookkeepers that he was obligated to file returns and 
pay over the funds withheld from his employees’ wages and repeatedly failed to do so over 
a period of nine years. This established pattern of disobeying legal obligations as a taxpayer 
and employer demonstrated that he acted knowingly, voluntarily and deliberately. 
Accordingly, Arrears’ willful failure to pay over taxes violated RPC 8.4(a)(2).

In re Millar, 29 DB Rptr 197 (2003) (6-month suspension)
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Section 22 — Other Personal Conduct

HYPOTHETICAL

A few years ago, Attorney Anxious and his wife encountered marital difficulties.  
Although they underwent counseling and decided to remain together, Anxious 
recently began experiencing fears and anxieties regarding the marriage.  He 
decided to review the couple’s home telephone records but could not locate them 
at the residence.  Anxious contacted the telephone company and was instructed 
that he would need to subpoena them. 

Anxious modified a form of subpoena using a fictitious case name and his firm’s 
address and sent the document. The telephone company honored the subpoena.

What rules were implicated by Anxious’ conduct?

A. Anxious’ actions were criminal and dishonest, in violation of RPC 8.4(a)(2) 
& (3).

B. None.  Anxious’ actions did not violate the disciplinary rules because they 
did not have anything to do with his law practice and therefore did not reflect 
adversely on his fitness to practice law.

C. RPC 8.4(a)(2) because they were criminal but not dishonest.

D. RPC 8.4(a)(3) because Anxious’ actions were dishonest but not criminal.

DISCUSSION

Answer: A
ORS 162.355 provides that a person commits the crime of simulating legal process if the 
person knowingly issues or delivers to another person any document that in form and 
substance falsely simulates civil or criminal process. “Civil process” includes a subpoena 
filed for the purpose of directing a person to perform or refrain performing a specific act. 
ORS 162.355(2)(a).

By knowingly creating and issuing a subpoena that contained false statements and falsely 
simulated civil process, Anxious violated RPC 8.4(a)(2) (criminal act reflecting adversely 



OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 76

 
May 4, 2018                 Page 76

DISCUSSION

Answer: B
Arrears’ failure to report or to pay over payroll taxes was dishonest—in violation of RPC 
8.4(a)(3)—because Arrears issued pay stubs to his employees showing that portions of their 
wages were withheld to pay their state and federal income taxes but then knowingly failed 
to pay those amounts. When an attorney employer represents that funds have been 
withheld for income taxes, employees reasonably conclude that the attorney has timely paid 
the amounts on the employees’ behalf. When the attorney then fails to pay over the withheld 
wages, he in effect misrepresents the employee’s gross pay. 

Arrears represented to his employees that amounts withheld from their wages were paid 
over to the state and federal government when the amounts were not. This conduct 
constituted a misrepresentation, in violation of RPC 8.4(a)(3). 

Arrears’ conduct was also criminal. Pursuant to 26 USC § 7202, a willful failure to truthfully 
account for or pay over federal withholding taxes is a felony. “Willful” means a “voluntary, 
intentional violation of a known legal duty.” Proof of bad faith is not required. In re Lawrence,
332 Or 502, 31 P3d 1078 (2001), quoting Cheek v. United States, 498 US 192, 201, 111 S 
Ct 604, 112 L Ed 2d 617 (1991). 

Arrears was repeatedly advised by his bookkeepers that he was obligated to file returns and 
pay over the funds withheld from his employees’ wages and repeatedly failed to do so over 
a period of nine years. This established pattern of disobeying legal obligations as a taxpayer 
and employer demonstrated that he acted knowingly, voluntarily and deliberately. 
Accordingly, Arrears’ willful failure to pay over taxes violated RPC 8.4(a)(2).

In re Millar, 29 DB Rptr 197 (2003) (6-month suspension)

OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 77

 
May 4, 2018                 Page 77

Section 22 — Other Personal Conduct

HYPOTHETICAL

A few years ago, Attorney Anxious and his wife encountered marital difficulties.  
Although they underwent counseling and decided to remain together, Anxious 
recently began experiencing fears and anxieties regarding the marriage.  He 
decided to review the couple’s home telephone records but could not locate them 
at the residence.  Anxious contacted the telephone company and was instructed 
that he would need to subpoena them. 

Anxious modified a form of subpoena using a fictitious case name and his firm’s 
address and sent the document. The telephone company honored the subpoena.

What rules were implicated by Anxious’ conduct?

A. Anxious’ actions were criminal and dishonest, in violation of RPC 8.4(a)(2) 
& (3).

B. None.  Anxious’ actions did not violate the disciplinary rules because they 
did not have anything to do with his law practice and therefore did not reflect 
adversely on his fitness to practice law.

C. RPC 8.4(a)(2) because they were criminal but not dishonest.

D. RPC 8.4(a)(3) because Anxious’ actions were dishonest but not criminal.

DISCUSSION

Answer: A
ORS 162.355 provides that a person commits the crime of simulating legal process if the 
person knowingly issues or delivers to another person any document that in form and 
substance falsely simulates civil or criminal process. “Civil process” includes a subpoena 
filed for the purpose of directing a person to perform or refrain performing a specific act. 
ORS 162.355(2)(a).

By knowingly creating and issuing a subpoena that contained false statements and falsely 
simulated civil process, Anxious violated RPC 8.4(a)(2) (criminal act reflecting adversely 



OREGON STATE BAR 
LEGAL ETHICS—BEST PRACTICES

Hypotheticals with Answers
Section 24—Page 78

 
May 4, 2018                 Page 78

on honesty, trustworthiness or fitness to practice) and RPC 8.4(a)(3) (conduct involving 
fraud, dishonesty, deceit or misrepresentation reflecting adversely on fitness to practice).

In re Dye, 17 DB Rptr 31 (2003) (reprimand)

HYPOTHETICAL

Attorney Aficionado was permitted access to the apartment of his ex-girlfriend, 
Tina Two-Timer, to use her internet connection while she was on vacation.  While 
inside the apartment, Aficionado found correspondence that suggested to 
Aficionado that Two-Timer had been unfaithful to him at a time when they were 
romantically involved and that she had lured Aficionado to engage in sexual 
relations while being secretly watched by a romantic rival, Sordid. Emotionally 
distraught and angry, Aficionado gathered items that belonged to Two-Timer 
(including an iPod and an autographed photo of Justin Bieber) and to Sordid (a 
video camera and a pair of in-line skates) and tossed them into a nearby dumpster. 
The items were never recovered.

After Two-Timer returned home, she noticed the missing items and asked 
Aficionado whether he knew what had happened to them.  Aficionado said he did 
not.  

A couple of months later, Aficionado admitted to Two-Timer that he had thrown the 
items in the dumpster.  Two-Timer reported Aficionado to the police, and 
Aficionado was subsequently convicted of Theft in the Second Degree (a felony) 
in circuit court.

Aficionado’s conduct was NOT a violation of the ethics rules because:

A. He was under severe distress and did not act intentionally. Rather, 
Aficionado acted on impulse in discarding Two-Timer and Sordid’s property.

B. It was purely personal conduct that had nothing to do with the practice of 
law.

C. It was justified.

D. None of the above. It was a violation of the ethics rules.
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DISCUSSION

Answer: D
Aficionado’s criminal conduct violated RPC 8.4(a)(2) because it reflected adversely on
Aficionado’s fitness to practice law.

Insofar as Aficionado’s conviction was for a felony, it also violated ORS 9.527(2).

In addition, Aficionado’s initial denial that he had disposed of Two-Timer’s and Sordid’s 
personal property constituted a misrepresentation in violation of RPC 8.4(a)(3).  

In re Nehring, 21 DB Rptr 227 (2007) (30-day suspension).

HYPOTHETICAL

Late one weekend evening, attorney Tayka Chance and his wife decided to spend 
the night at a motel in Pebble Beach. While Chance’s wife walked to a nearby 
motel, Chance walked to his truck with the intent of locking it and then walking to 
the motel to meet his wife. Instead, Chance decided to drive his truck to the motel.  
While moving his truck, Chance collided with an unoccupied parked car, causing 
damage to it. He thereafter left the scene of the collision without attempting to 
locate or notify the operator or owner of the vehicle he struck and walked to the 
motel.

When Chance arrived at the motel, he called 911 and reported that his truck had 
been stolen. Police officers were dispatched to the motel to investigate.

Chance told the dispatched police officers that his truck had been stolen and that 
he had not been at the scene of the collision.

Chance was criminally charged with driving under the influence of intoxicants, 
criminal mischief in the second degree, failure to perform the duties of a driver 
when property is damaged, and initiating a false report. Chance pled guilty to 
criminal mischief. The other charges were dismissed.
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DISCUSSION
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Chance told the dispatched police officers that his truck had been stolen and that 
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What was the first act by Chance that violated the disciplinary rules?

A. Deciding to stay in Pebble Beach.

B. Driving under the influence.

C. Leaving the scene of an accident.

D. Making a false report and lying to the police officers dispatched to the 
scene.

DISCUSSION

Answer: C
This illustrates the aforementioned principle that not all criminal acts violate the ethics 
rules.

Chance’s cumulative conduct was a course of serious criminal conduct that violated RPC 
8.4(a)(2).  However, the first act (on its own) that probably did so was leaving the scene 
of an accident, because it was the first act that could be construed as reflecting adversely 
on Chance’s fitness to practice law under the court’s test in In re White, 311 Or 573, 815 
P2d 1257 (1991).

In White, the court stated that not every criminal act gives rise to a violation of the ethics 
rules. Rather, there must be some rational connection other than the criminality of the act 
between the conduct and the actor’s fitness to practice law. Pertinent considerations 
include: 1) the lawyer's mental state; 2) the extent to which the act demonstrates 
disrespect for the law or law enforcement; 3) the presence or absence of a victim; 4) the 
extent of actual or potential injury to a victim; and 5) the presence or absence of a pattern 
of criminal conduct. See also, In re Hassenstab, 325 Or 166, 177, 934 P2d 1110 (1997) 
(applying White factors).

Chance’s subsequent lies to the police dispatcher and the police officers also 
unquestionably met the White factors. They also constituted dishonest conduct in 
violation of RPC 8.4(a)(3).  

In re Oden, 20 DB Rptr 76 (2006) (180-day suspension).
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HYPOTHETICAL

Justa Minor appeared at a court hearing on a charge of driving under the influence 
of intoxicants. Assistant District Attorney Adult was present at the hearing and 
learned that Minor was 18 years old. Minor pleaded guilty to the charge and 
entered into a diversion agreement.

The next week, Adult contacted Minor, ostensibly for the purpose of checking up 
on her, and suggested that they meet. Later that night, Adult took Minor out to 
dinner and purchased two glasses of wine for her. 

Adult:

A. Committed a criminal act (purchasing alcohol for a minor) but did not violate 
any of the Rules of Professional Conduct because the crime was only a
misdemeanor.

B. Committed a criminal act that reflected adversely on his honesty, 
trustworthiness, or fitness as a lawyer.

C. Did not violate any of the Oregon Rules of Professional Conduct because 
he was not acting as a lawyer when he met up with Minor.

D. Violated the special ethical responsibilities of a prosecutor.

DISCUSSION

Answer: B
ORS 471.410(2) prohibits anyone, other than a parent or guardian, from selling, giving, 
or otherwise making available any alcoholic liquor to a person under the age of 21. 

Adult was fully aware that Minor was under the age of 21, following his association with 
her case. 
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HYPOTHETICAL
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Accordingly, Adult’s intentional conduct in providing a minor with alcohol under these 
circumstances was criminal conduct reflecting adversely on his fitness to practice law, 
which caused actual injury to Minor (underage drinking statutes are intended to protect 
minors from the consequences of alcohol consumption), and also reflected poorly on the 
District Attorney’s Office.

In re Arnold, 22 DB Rptr 13 (2008) [reprimand]
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Title 1 — General Provisions 

Rule 1.1 Definitions. 

In these rules, unless the context or subject matter requires otherwise: 

(a) “Adjudicator” means the Disciplinary Board statewide adjudicator, one or more of whom is appointed by 
the Supreme Court to chair all trial panels and any attorney appointed to serve in the Adjudicator’s role in a 
particular proceeding pursuant to BR 2.4(f)(2). 

(b) “Applicant” means an applicant for reinstatement to the practice of law in Oregon. 

(c) “Attorney” means a person who has been admitted to the practice of law in Oregon. 

(d) “Bar” means Oregon State Bar created by the Bar Act. 

(e) “Bar Act” means ORS Chapter 9. 

(f) “Bar Counsel” means counsel appointed by the SPRB or the Board to represent the Bar. 

(g) “BBX” means Board of Bar Examiners appointed by the Supreme Court. 

(h) “Board” means Board of Governors of the Bar. 

(i)  “Chief Executive Officer” means the chief administrative employee of the Bar. 

(j) “Client Assistance Office” means a department of the Bar that reviews and responds to inquiries from the 
public about the conduct of attorneys. 

(k) “Complainant” means the person who inquires about the conduct of an attorney through the Client 
Assistance Office. 

(l) “Contested Admission” means a proceeding in which the BBX is objecting to the admission of an applicant 
to the practice of law after a character review proceeding. 

(m) “Contested Reinstatement” means a proceeding in which the Bar is objecting to the reinstatement of an 
attorney or a former attorney to the practice of law. 

(n) “Disciplinary Board” means the board appointed by the Supreme Court to hear and decide disciplinary and 
contested reinstatement proceedings pursuant to these rules. 
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(o) “Disciplinary Board Clerk” means the person or persons designated in General Counsel’s Office of the Bar 
to receive and maintain records of disciplinary and reinstatement proceedings on behalf of the Disciplinary 
Board.  

(p) “Disciplinary Counsel” means disciplinary counsel retained or employed by, and in the office of, the Bar and 
shall include such assistants as are from time to time employed by the Bar to assist disciplinary counsel. 

(q) “Disciplinary proceeding” means a proceeding in which the Bar is charging an attorney with misconduct in 
a formal complaint. 

(r) “Examiner” means a member of the BBX. 

(s) “Formal complaint” means the document that initiates a formal lawyer discipline proceeding alleging 
misconduct and violations of disciplinary rules or statutory provisions. 

(t) “General Counsel” means the General Counsel of the Bar. 

(u) “Grievance” means an instance of alleged misconduct by an attorney that may be investigated by 
Disciplinary Counsel. 

(v) “Inquiry” means a communication received by the Client Assistance Office pertaining to an attorney that 
may or may not allege professional misconduct. 

(w) “Misconduct” means any conduct which may or does subject an attorney to discipline under the Bar Act or 
the rules of professional conduct adopted by the Supreme Court. 

(x) “Respondent” means an attorney who is charged with misconduct by the Bar in a formal complaint or who 
is the subject of proceedings initiated pursuant to BR 3.1, BR 3.2, BR 3.3, BR 3.4, or BR 3.5. 

(y) “State Court Administrator” means the person who holds the office created pursuant to ORS 8.110. 

(z) “Supreme Court” and “court” mean the Oregon Supreme Court. 

(aa) “SPRB” means State Professional Responsibility Board appointed by the Supreme Court. 

(bb) “Trial Panel” means a three‐member panel of the Disciplinary Board. 

(cc) “Unlawful Practice of Law Committee” means the committee appointed by the Supreme Court to carry 
out the committee’s functions on behalf of the Bar pursuant to ORS 9.164. 
 
(Rule 1.1 amended by Order dated November 10, 1987.) 
(Rule 1.1(c) amended by Order dated February 23, 1988.) 
(Rule 1.1(i) and (k) amended by Order dated July 22, 1991.) 
(Rule 1.1(l) through (w) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 1.1(b) and (i) amended by Order dated October 19, 2009.) 
(Former Rule 1.1(a), (p), and (r) deleted; former Rule 1.1(i), (j), (k), (l), (m), (n), (o), (q), (s), (t), (u), (v), and (w) redesignated 
as Rule 1.1(l), (m), (n), (o), (p), (q), (r), (s), (w), (y), (z), (aa), and (bb); Rule 1.1(q), (s), (z), and (aa) amended; Rule 1.1(a), (i), 
(j), (k,) (x), and (cc) added by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.2 Authority. 

These “Rules of Procedure” are adopted by the Board and approved by the Supreme Court pursuant to ORS 
9.005(8) and ORS 9.542, and govern exclusively the proceedings contemplated in these rules except to the 
extent that specific reference is made herein to other rules or statutes. These rules may be amended or 
repealed and new rules may be adopted by the Board at any regular meeting or at any special meeting called 
for that purpose. No amendment, repeal or new rule shall become effective until approved by the Supreme 
Court. 
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shall include such assistants as are from time to time employed by the Bar to assist disciplinary counsel. 

(q) “Disciplinary proceeding” means a proceeding in which the Bar is charging an attorney with misconduct in 
a formal complaint. 

(r) “Examiner” means a member of the BBX. 

(s) “Formal complaint” means the document that initiates a formal lawyer discipline proceeding alleging 
misconduct and violations of disciplinary rules or statutory provisions. 

(t) “General Counsel” means the General Counsel of the Bar. 

(u) “Grievance” means an instance of alleged misconduct by an attorney that may be investigated by 
Disciplinary Counsel. 

(v) “Inquiry” means a communication received by the Client Assistance Office pertaining to an attorney that 
may or may not allege professional misconduct. 

(w) “Misconduct” means any conduct which may or does subject an attorney to discipline under the Bar Act or 
the rules of professional conduct adopted by the Supreme Court. 

(x) “Respondent” means an attorney who is charged with misconduct by the Bar in a formal complaint or who 
is the subject of proceedings initiated pursuant to BR 3.1, BR 3.2, BR 3.3, BR 3.4, or BR 3.5. 

(y) “State Court Administrator” means the person who holds the office created pursuant to ORS 8.110. 

(z) “Supreme Court” and “court” mean the Oregon Supreme Court. 

(aa) “SPRB” means State Professional Responsibility Board appointed by the Supreme Court. 

(bb) “Trial Panel” means a three‐member panel of the Disciplinary Board. 

(cc) “Unlawful Practice of Law Committee” means the committee appointed by the Supreme Court to carry 
out the committee’s functions on behalf of the Bar pursuant to ORS 9.164. 
 
(Rule 1.1 amended by Order dated November 10, 1987.) 
(Rule 1.1(c) amended by Order dated February 23, 1988.) 
(Rule 1.1(i) and (k) amended by Order dated July 22, 1991.) 
(Rule 1.1(l) through (w) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 1.1(b) and (i) amended by Order dated October 19, 2009.) 
(Former Rule 1.1(a), (p), and (r) deleted; former Rule 1.1(i), (j), (k), (l), (m), (n), (o), (q), (s), (t), (u), (v), and (w) redesignated 
as Rule 1.1(l), (m), (n), (o), (p), (q), (r), (s), (w), (y), (z), (aa), and (bb); Rule 1.1(q), (s), (z), and (aa) amended; Rule 1.1(a), (i), 
(j), (k,) (x), and (cc) added by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.2 Authority. 

These “Rules of Procedure” are adopted by the Board and approved by the Supreme Court pursuant to ORS 
9.005(8) and ORS 9.542, and govern exclusively the proceedings contemplated in these rules except to the 
extent that specific reference is made herein to other rules or statutes. These rules may be amended or 
repealed and new rules may be adopted by the Board at any regular meeting or at any special meeting called 
for that purpose. No amendment, repeal or new rule shall become effective until approved by the Supreme 
Court. 
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(Rule 1.2 amended by Order dated June 5, 1997, effective July 1, 1997.)  
(Rule 1.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.3 Nature Of Proceedings. 

Disciplinary and contested reinstatement proceedings are neither civil nor criminal in nature but are sui 
generis, and are designed as the means to determine whether an attorney should be disciplined for 
misconduct, or whether an applicant’s conduct should preclude the applicant from being reinstated to 
membership in the Bar. 
 
(Rule 1.3 amended by Order dated October 19, 2009.) 

Rule 1.4 Jurisdiction; Choice of Law. 

(a) Jurisdiction. An attorney admitted to the practice of law in Oregon, and any attorney specially admitted by 
a court or agency in Oregon for a particular case, is subject to the Bar Act and these rules, regardless of where 
the attorney’s conduct occurs. The Supreme Court’s jurisdiction over matters involving the practice of law by 
an attorney shall continue whether or not the attorney retains the authority to practice law in Oregon, and 
regardless of the residence of the attorney. An attorney may be subject to the disciplinary authority of both 
Oregon and another jurisdiction in which the attorney is admitted for the same conduct. 

(b) Choice of Law. In any exercise of the disciplinary authority of Oregon, the rules of professional conduct to 
be applied shall be as follows: 

(1) For conduct in connection with a proceeding in a court before which an attorney has been admitted to 
practice, either generally or for purposes of that proceeding, the rules to be applied shall be the rules of 
the jurisdiction in which the court sits, unless the rules of the court provide otherwise; and 

(2) For any other conduct, 

(A) If the attorney is licensed to practice only in Oregon, the rules to be applied shall be the Oregon 
Code of Professional Responsibility and the Bar Act; and 

(B) If the attorney is licensed to practice in Oregon and another jurisdiction, the rules to be applied 
shall be the rules of the jurisdiction in which the attorney principally practices; provided, however, 
that if particular conduct clearly has its predominant effect in another jurisdiction in which the 
attorney is licensed to practice, the rules of that jurisdiction shall be applied to that conduct. 

(c) Application. The provisions of BR 1.4 apply to conduct occurring on or before December 31, 2004. Conduct 
occurring on or after January 1, 2005, is governed by Rule of Professional Conduct 8.5. 
 
(Rule 1.4 amended by Order dated September 30, 1996.) 
(Rule 1.4(c) added by Order dated April 26, 2007.) 
(Rule 1.4(c) amended by Order dated May 3, 2017, effective January 1,2018.) 

Rule 1.5 Effective Date. 

(a) These rules apply to all disciplinary and contested reinstatement proceedings initiated by the service of a 
formal complaint or statement of objections on a respondent or an applicant on or after January 1, 1984.  

(b) The provisions of BR 1.5(a) apply except to the extent that in the opinion of the Supreme Court their 
application in a particular matter or proceeding would not be feasible or would work an injustice. In that 
event, the former or current rule most consistent with the fair and expeditious resolution of the matter or 
proceeding under consideration shall be applied. 
 
(Rule 1.5(a) amended by Order dated July 22, 1991.) 
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(Rule 1.5(a) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 1.5(a) and (b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.6 Citation Of Rules. 

These Rules of Procedure may be referred to as Bar Rules and cited, for example, as BR 1.1(a). 

Rule 1.7 Bar Records. 

(a) Property of Bar. The records of the Bar and of its officers, governors, employees and committees, in 
contested admission, disciplinary and reinstatement proceedings are the  property of the Bar. 

(b) Public Records Status. Except as exempt or protected by law from disclosure, the records of the Bar 
relating to contested admission, disciplinary, and reinstatement proceedings are available for public 
inspection. 

Rule 1.8 Service Methods. 

(a) Except as provided in Rule 4.2 and Rule 8.9, any pleading or document required under these rules to be 
served on a respondent, applicant, or attorney shall be 

(1) sent to the respondent, applicant, or attorney, or his or her attorney if the respondent, applicant, or 
attorney is represented, by first class mail addressed to the intended recipient at the recipient’s last 
designated business or residence address on file with the Bar, or 

(2) served on the respondent, applicant, or attorney by personal or office service as provided in 
ORCP 7 D(2)(a)‐(c). 

(b) Any pleading or document required under these rules to be served on the Bar shall be sent by first class 
mail addressed to Disciplinary Counsel at the Bar’s business address or served by personal or office service as 
provided in ORCP 7 D(2)(a)‐(c). 

(c) A copy of any pleading or document served on Bar Disciplinary Counsel shall also be provided to Bar 
Counsel, if one has been appointed, by first class mail addressed to his or her last designated business address 
on file with the Bar or by personal or office service as provided in ORCP 7 D(2)(a)‐(c). 

(d) Service by mail shall be complete on deposit in the mail except as provided in BR 1.12. 

(e) The parties may by mutual agreement serve any document other than the formal complaint and answer by 
email delivery to the email address identified in the Bar’s membership records for the respondent, applicant, 
or attorney, or his or her attorney if represented. 
 
(Rule 1.8 amended by Order dated June 30, 1987.) 
(Rule 1.8(a) amended by Order dated February 23, 1988.) 
(Rule 1.8(a), (b) and (c) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 1.8(d) amended by Order dated April 26, 2007.) 
(Rule 1.8(a) amended by Order dated August 12, 2013, effective November 1, 2013.) 
(Rule 1.8(a), (b), (c) amended; Rule 1.8(e) added by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.9 Time. 

In computing any period of time prescribed or allowed by these rules, the day of the act, event or default from 
which the designated period of time begins to run shall not be included. The last day of the period so 
computed shall be included unless it is a Saturday or a legal holiday, in which event the period runs until the 
end of the next day that is not a Saturday or legal holiday. As used in this rule, “legal holiday” means legal 
holiday as defined in ORS 187.010 and ORS 187.020. 
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(Rule 1.2 amended by Order dated June 5, 1997, effective July 1, 1997.)  
(Rule 1.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.3 Nature Of Proceedings. 

Disciplinary and contested reinstatement proceedings are neither civil nor criminal in nature but are sui 
generis, and are designed as the means to determine whether an attorney should be disciplined for 
misconduct, or whether an applicant’s conduct should preclude the applicant from being reinstated to 
membership in the Bar. 
 
(Rule 1.3 amended by Order dated October 19, 2009.) 

Rule 1.4 Jurisdiction; Choice of Law. 

(a) Jurisdiction. An attorney admitted to the practice of law in Oregon, and any attorney specially admitted by 
a court or agency in Oregon for a particular case, is subject to the Bar Act and these rules, regardless of where 
the attorney’s conduct occurs. The Supreme Court’s jurisdiction over matters involving the practice of law by 
an attorney shall continue whether or not the attorney retains the authority to practice law in Oregon, and 
regardless of the residence of the attorney. An attorney may be subject to the disciplinary authority of both 
Oregon and another jurisdiction in which the attorney is admitted for the same conduct. 

(b) Choice of Law. In any exercise of the disciplinary authority of Oregon, the rules of professional conduct to 
be applied shall be as follows: 

(1) For conduct in connection with a proceeding in a court before which an attorney has been admitted to 
practice, either generally or for purposes of that proceeding, the rules to be applied shall be the rules of 
the jurisdiction in which the court sits, unless the rules of the court provide otherwise; and 

(2) For any other conduct, 

(A) If the attorney is licensed to practice only in Oregon, the rules to be applied shall be the Oregon 
Code of Professional Responsibility and the Bar Act; and 

(B) If the attorney is licensed to practice in Oregon and another jurisdiction, the rules to be applied 
shall be the rules of the jurisdiction in which the attorney principally practices; provided, however, 
that if particular conduct clearly has its predominant effect in another jurisdiction in which the 
attorney is licensed to practice, the rules of that jurisdiction shall be applied to that conduct. 

(c) Application. The provisions of BR 1.4 apply to conduct occurring on or before December 31, 2004. Conduct 
occurring on or after January 1, 2005, is governed by Rule of Professional Conduct 8.5. 
 
(Rule 1.4 amended by Order dated September 30, 1996.) 
(Rule 1.4(c) added by Order dated April 26, 2007.) 
(Rule 1.4(c) amended by Order dated May 3, 2017, effective January 1,2018.) 

Rule 1.5 Effective Date. 

(a) These rules apply to all disciplinary and contested reinstatement proceedings initiated by the service of a 
formal complaint or statement of objections on a respondent or an applicant on or after January 1, 1984.  

(b) The provisions of BR 1.5(a) apply except to the extent that in the opinion of the Supreme Court their 
application in a particular matter or proceeding would not be feasible or would work an injustice. In that 
event, the former or current rule most consistent with the fair and expeditious resolution of the matter or 
proceeding under consideration shall be applied. 
 
(Rule 1.5(a) amended by Order dated July 22, 1991.) 
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(Rule 1.5(a) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 1.5(a) and (b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.6 Citation Of Rules. 

These Rules of Procedure may be referred to as Bar Rules and cited, for example, as BR 1.1(a). 

Rule 1.7 Bar Records. 

(a) Property of Bar. The records of the Bar and of its officers, governors, employees and committees, in 
contested admission, disciplinary and reinstatement proceedings are the  property of the Bar. 

(b) Public Records Status. Except as exempt or protected by law from disclosure, the records of the Bar 
relating to contested admission, disciplinary, and reinstatement proceedings are available for public 
inspection. 

Rule 1.8 Service Methods. 

(a) Except as provided in Rule 4.2 and Rule 8.9, any pleading or document required under these rules to be 
served on a respondent, applicant, or attorney shall be 

(1) sent to the respondent, applicant, or attorney, or his or her attorney if the respondent, applicant, or 
attorney is represented, by first class mail addressed to the intended recipient at the recipient’s last 
designated business or residence address on file with the Bar, or 

(2) served on the respondent, applicant, or attorney by personal or office service as provided in 
ORCP 7 D(2)(a)‐(c). 

(b) Any pleading or document required under these rules to be served on the Bar shall be sent by first class 
mail addressed to Disciplinary Counsel at the Bar’s business address or served by personal or office service as 
provided in ORCP 7 D(2)(a)‐(c). 

(c) A copy of any pleading or document served on Bar Disciplinary Counsel shall also be provided to Bar 
Counsel, if one has been appointed, by first class mail addressed to his or her last designated business address 
on file with the Bar or by personal or office service as provided in ORCP 7 D(2)(a)‐(c). 

(d) Service by mail shall be complete on deposit in the mail except as provided in BR 1.12. 

(e) The parties may by mutual agreement serve any document other than the formal complaint and answer by 
email delivery to the email address identified in the Bar’s membership records for the respondent, applicant, 
or attorney, or his or her attorney if represented. 
 
(Rule 1.8 amended by Order dated June 30, 1987.) 
(Rule 1.8(a) amended by Order dated February 23, 1988.) 
(Rule 1.8(a), (b) and (c) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 1.8(d) amended by Order dated April 26, 2007.) 
(Rule 1.8(a) amended by Order dated August 12, 2013, effective November 1, 2013.) 
(Rule 1.8(a), (b), (c) amended; Rule 1.8(e) added by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.9 Time. 

In computing any period of time prescribed or allowed by these rules, the day of the act, event or default from 
which the designated period of time begins to run shall not be included. The last day of the period so 
computed shall be included unless it is a Saturday or a legal holiday, in which event the period runs until the 
end of the next day that is not a Saturday or legal holiday. As used in this rule, “legal holiday” means legal 
holiday as defined in ORS 187.010 and ORS 187.020. 
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(Rule 1.9 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.10 Filing. 

(a) Any pleading or document to be filed with the Disciplinary Board Clerk shall be delivered in person to the 
Disciplinary Board Clerk, Oregon State Bar, 16037 S.W. Upper Boones Ferry Road, Tigard, Oregon 97224, or by 
mail to the Disciplinary Board Clerk, Oregon State Bar, P. O. Box 231935, Tigard, Oregon 97281‐1935. Any 
pleading or document to be filed with the Supreme Court shall be delivered to the State Court Administrator, 
Appellate Courts Records Section, 1163 State Street, Salem, Oregon 97301‐2563, consistently with the 
requirements of the Oregon Rules of Appellate Procedure, including Chapter 16 (filing and service by 
electronic means). Any pleading or document to be filed with the Adjudicator or a regional chair shall be 
delivered to the intended recipient at his or her last designated business or residence address on file with the 
Bar. 

(b) Filing by mail is complete on deposit in the mail in the following circumstances: All pleadings or documents, 
including requests for review, required to be filed within a prescribed time, if mailed on or before the due date 
by first class mail through the United States Postal Service. 

(c) If filing is not done as provided in subsection (b) of this rule, the filing is not timely unless the pleading or 
document is actually received by the intended recipient within the time fixed for filing. 

(d) A copy of any pleading or document filed under these Rules must also be served by the party or attorney 
delivering it on other parties to the case. All service copies must include a certificate showing the date of filing. 
“Parties” for the purposes of this rule shall be the respondent or applicant, or his or her attorney if 
represented; Disciplinary Counsel; and Bar Counsel, if any. 

(e) Proof of service shall appear on or be affixed to any pleading or document filed. Such proof shall be either 
an acknowledgement of service by the person served or be in the form of a statement of the date of personal 
delivery or deposit in the mail and the names and addresses of the persons served, certified by the person 
who has made service. 
 
(Rule 1.10 amended by Order dated June 30, 1987.) 
(Rule 1.10(d) amended by Order dated February 23, 1988.) 
(Rule 1.10(d) amended by Order dated February 5, 2001.) 
(Rule 1.10(a), (b), (d) and (e) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 1.10(a) amended by Order dated April 26, 2007.) 
(Rule 1.10(a) amended by Order dated March 20, 2008.) 
(Rule 1.10(f) added by Order dated October 19, 2009.) 
(Rule 1.10(a), (b), (c), (d) amended; Rule 1.10(f) deleted by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.11 Designation of Contact Information. 

(a) All attorneys must designate, on a form approved by the Bar, a current business address and telephone 
number, or in the absence thereof, a current residence address and telephone number. A post office address 
designation must be accompanied by a street address. 

(b) All attorneys must also designate an e‐mail address for receipt of bar notices and correspondence except 
(i) attorneys whose status is retired and (ii) attorneys for whom reasonable accommodation is required by 
applicable law. 

(c) An attorney seeking an exemption from the e‐mail address requirement in paragraph (b)(ii) must submit a 
written request to the Chief Executive Officer, whose decision on the request will be final. 

(d) It is the duty of all attorneys promptly to notify the Bar in writing of any change in his or her contact 
information. A new designation is not effective until actually received by the Bar. 
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(Rule 1.11 amended by Order dated April 18, 1984, effective June 1, 1984. Amended by Order dated June 30, 1987.) 
(Rule 1.11(a) and (b) amended by Order dated August 23, 2010, effective January 1, 2011.) 
(Rule 1.11(a) amended, (b) and (c) added and former (b) now (d) redesignated by Order dated July 21, 2011.) 
(Rule 1.11(a), (b), (c), and (d) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.12 Service Of Bar Pleadings Or Documents on Out‐of‐State Attorney. 

(a) If an attorney, pursuant to BR 1.11, has designated an address that is not located within the State of 
Oregon, a formal complaint filed under BR 4.1 or a statement of objections filed under BR 8.9 may be: 

(1) personally served upon the attorney; or 

(2) served on the attorney by certified mail, return receipt requested, to the attorney’s last designated 
address on file with the Bar, in which case service shall be complete on the date on which the attorney 
signs a receipt for the mailing. 

(b) If service under either BR 1.12(a)(1) or BR 1.12(a)(2) is attempted but cannot be completed, a formal 
complaint or a statement of objections may be served on the attorney by first class mail to the attorney’s last 
designated address on file with the Bar, in which case service shall be complete seven days after such mailing. 
Proof of such service by mail shall be by certificate showing the date of deposit in the mail. 

(c) Service of all other pleadings or documents on an attorney who has designated an address that is not 
located within the State of Oregon shall comply with BR 1.8(a). 
 
(Rule 1.12 amended by Order dated April 18, 1984, effective June 1, 1984. Amended by Order dated June 30, 1987.) 
(Rule 1.12 amended by Order dated April 26, 2007.) 
(Rule 1.12(a) and (c) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.13 Electronic Signature and Submission. 

(a) For purposes of this rule, “Form” means only a form made available by the Bar on its website for electronic 
submission to the Bar through the Bar’s website and “filer” means the attorney using the Form and 
self‐identified in the completed Form. 

(b) As to any Form obtainable or accessible only by means of a login, the use of a filer’s login constitutes the 
signature of the filer for purposes of these rules and for any other purpose for which a signature is required. In 
lieu of a signature, the document shall include an electronic symbol intended to substitute for the signature, 
such as a scan of the filer’s handwritten signature or a signature block that includes the typed name of the filer 
proceeded by an “s” in the space where the signature would otherwise appear. Example of a signature block 
with “s/”: 

s/ Jane Q. Attorney 
JANE Q. ATTORNEY 
OSB #_____________________ 
Email address_______________ 

(c) When a Form requires a signature under penalty of perjury, in addition to signing and submitting the Form 
electronically, the filer shall sign a printed version of the Form and retain the signed Form in its original paper 
form for no less 30 days. 

(d) An attorney may submit a Form through the Bar’s website at any time, except when the Bar’s electronic 
filing system is temporarily unavailable. 

(e) Filing a Form pursuant to this rule shall be deemed complete at the time of electronic submission. 
 
(Rule 1.13 added by Order dated May 3, 2017, effective January 1, 2018.) 
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(Rule 1.9 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.10 Filing. 

(a) Any pleading or document to be filed with the Disciplinary Board Clerk shall be delivered in person to the 
Disciplinary Board Clerk, Oregon State Bar, 16037 S.W. Upper Boones Ferry Road, Tigard, Oregon 97224, or by 
mail to the Disciplinary Board Clerk, Oregon State Bar, P. O. Box 231935, Tigard, Oregon 97281‐1935. Any 
pleading or document to be filed with the Supreme Court shall be delivered to the State Court Administrator, 
Appellate Courts Records Section, 1163 State Street, Salem, Oregon 97301‐2563, consistently with the 
requirements of the Oregon Rules of Appellate Procedure, including Chapter 16 (filing and service by 
electronic means). Any pleading or document to be filed with the Adjudicator or a regional chair shall be 
delivered to the intended recipient at his or her last designated business or residence address on file with the 
Bar. 

(b) Filing by mail is complete on deposit in the mail in the following circumstances: All pleadings or documents, 
including requests for review, required to be filed within a prescribed time, if mailed on or before the due date 
by first class mail through the United States Postal Service. 

(c) If filing is not done as provided in subsection (b) of this rule, the filing is not timely unless the pleading or 
document is actually received by the intended recipient within the time fixed for filing. 

(d) A copy of any pleading or document filed under these Rules must also be served by the party or attorney 
delivering it on other parties to the case. All service copies must include a certificate showing the date of filing. 
“Parties” for the purposes of this rule shall be the respondent or applicant, or his or her attorney if 
represented; Disciplinary Counsel; and Bar Counsel, if any. 

(e) Proof of service shall appear on or be affixed to any pleading or document filed. Such proof shall be either 
an acknowledgement of service by the person served or be in the form of a statement of the date of personal 
delivery or deposit in the mail and the names and addresses of the persons served, certified by the person 
who has made service. 
 
(Rule 1.10 amended by Order dated June 30, 1987.) 
(Rule 1.10(d) amended by Order dated February 23, 1988.) 
(Rule 1.10(d) amended by Order dated February 5, 2001.) 
(Rule 1.10(a), (b), (d) and (e) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 1.10(a) amended by Order dated April 26, 2007.) 
(Rule 1.10(a) amended by Order dated March 20, 2008.) 
(Rule 1.10(f) added by Order dated October 19, 2009.) 
(Rule 1.10(a), (b), (c), (d) amended; Rule 1.10(f) deleted by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.11 Designation of Contact Information. 

(a) All attorneys must designate, on a form approved by the Bar, a current business address and telephone 
number, or in the absence thereof, a current residence address and telephone number. A post office address 
designation must be accompanied by a street address. 

(b) All attorneys must also designate an e‐mail address for receipt of bar notices and correspondence except 
(i) attorneys whose status is retired and (ii) attorneys for whom reasonable accommodation is required by 
applicable law. 

(c) An attorney seeking an exemption from the e‐mail address requirement in paragraph (b)(ii) must submit a 
written request to the Chief Executive Officer, whose decision on the request will be final. 

(d) It is the duty of all attorneys promptly to notify the Bar in writing of any change in his or her contact 
information. A new designation is not effective until actually received by the Bar. 
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(Rule 1.11 amended by Order dated April 18, 1984, effective June 1, 1984. Amended by Order dated June 30, 1987.) 
(Rule 1.11(a) and (b) amended by Order dated August 23, 2010, effective January 1, 2011.) 
(Rule 1.11(a) amended, (b) and (c) added and former (b) now (d) redesignated by Order dated July 21, 2011.) 
(Rule 1.11(a), (b), (c), and (d) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.12 Service Of Bar Pleadings Or Documents on Out‐of‐State Attorney. 

(a) If an attorney, pursuant to BR 1.11, has designated an address that is not located within the State of 
Oregon, a formal complaint filed under BR 4.1 or a statement of objections filed under BR 8.9 may be: 

(1) personally served upon the attorney; or 

(2) served on the attorney by certified mail, return receipt requested, to the attorney’s last designated 
address on file with the Bar, in which case service shall be complete on the date on which the attorney 
signs a receipt for the mailing. 

(b) If service under either BR 1.12(a)(1) or BR 1.12(a)(2) is attempted but cannot be completed, a formal 
complaint or a statement of objections may be served on the attorney by first class mail to the attorney’s last 
designated address on file with the Bar, in which case service shall be complete seven days after such mailing. 
Proof of such service by mail shall be by certificate showing the date of deposit in the mail. 

(c) Service of all other pleadings or documents on an attorney who has designated an address that is not 
located within the State of Oregon shall comply with BR 1.8(a). 
 
(Rule 1.12 amended by Order dated April 18, 1984, effective June 1, 1984. Amended by Order dated June 30, 1987.) 
(Rule 1.12 amended by Order dated April 26, 2007.) 
(Rule 1.12(a) and (c) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 1.13 Electronic Signature and Submission. 

(a) For purposes of this rule, “Form” means only a form made available by the Bar on its website for electronic 
submission to the Bar through the Bar’s website and “filer” means the attorney using the Form and 
self‐identified in the completed Form. 

(b) As to any Form obtainable or accessible only by means of a login, the use of a filer’s login constitutes the 
signature of the filer for purposes of these rules and for any other purpose for which a signature is required. In 
lieu of a signature, the document shall include an electronic symbol intended to substitute for the signature, 
such as a scan of the filer’s handwritten signature or a signature block that includes the typed name of the filer 
proceeded by an “s” in the space where the signature would otherwise appear. Example of a signature block 
with “s/”: 

s/ Jane Q. Attorney 
JANE Q. ATTORNEY 
OSB #_____________________ 
Email address_______________ 

(c) When a Form requires a signature under penalty of perjury, in addition to signing and submitting the Form 
electronically, the filer shall sign a printed version of the Form and retain the signed Form in its original paper 
form for no less 30 days. 

(d) An attorney may submit a Form through the Bar’s website at any time, except when the Bar’s electronic 
filing system is temporarily unavailable. 

(e) Filing a Form pursuant to this rule shall be deemed complete at the time of electronic submission. 
 
(Rule 1.13 added by Order dated May 3, 2017, effective January 1, 2018.) 
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Title 2 — Structure And Duties 

Rule 2.1 Qualifications of Counsel. 

(a) Definition of Respondent. Notwithstanding BR 1.1(a), for the purposes of this rule, “respondent” means an 
attorney who is the subject of an allegation of misconduct that is under investigation by the Bar, or who has 
been charged with misconduct by the Bar in a formal complaint. 

(b) Bar Counsel. Any attorney admitted to practice law at least three years in Oregon may serve as Bar Counsel 
unless the attorney: 

(1) currently represents any respondent or applicant; 

(2) is a current member of the Disciplinary Board or has a firm member currently serving on the 
Disciplinary Board; 

(3) served as a member of the Disciplinary Board at a time when the formal complaint against the 
respondent was filed. 

(c) Counsel for Respondent. Any attorney admitted to practice law in Oregon may represent a respondent 
unless the attorney: 

(1) is a current member of the Board or the SPRB; 

(2) served as a member of the Board or the SPRB at a time when the allegations about which the 
respondent seeks representation were under investigation by the Bar or were authorized to be charged in 
a formal complaint; 

(3) currently is serving as Bar Counsel; 

(4) is a current member of the Disciplinary Board or has a firm member currently serving on the 
Disciplinary Board; 

(5) served as a member of the Disciplinary Board at a time when the formal complaint against the 
respondent was filed. 

(d) Counsel for Applicant. Any attorney admitted to practice law in Oregon may represent an applicant unless 
the attorney: 

(1) is a current member of the Board, the BBX, or the SPRB;  

(2) served as a member of the Board, the BBX, or the SPRB at a time when the investigation of the 
reinstatement application was conducted by the Bar; 

(3) currently is serving as Bar Counsel; 

(4) is a current member of the Disciplinary Board or has a firm member currently serving on the 
Disciplinary Board; 

(5) served as a member of the Disciplinary Board at a time when the statement of objections against the 
applicant was filed. 

(e) Vicarious Disqualification. The disqualifications contained in BR 2.1(b), (c), and (d) also apply to firm 
members of the disqualified attorney’s firm. 

(f) Exceptions to Vicarious Disqualification. 
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(1) Notwithstanding BR 2.1(b), (c), and (d), an attorney may serve as Bar Counsel or represent a 
respondent or applicant even though a firm member is currently serving on the Disciplinary Board, 
provided the firm member recuses himself or herself from participation as a trial panel member or 
regional chairperson in any matter in which a member of the firm is Bar Counsel or counsel for a 
respondent or applicant. 

(2) Subject to the provisions of RPC 1.7, and notwithstanding the provisions of BR 2.1(b), (c), and (d), an 
attorney may serve as Bar Counsel or represent a respondent or applicant even though a firm member is 
currently serving as Bar Counsel or representing a respondent or applicant, provided firm members are 
not opposing counsel in the same proceeding. 

(3) Notwithstanding BR 2.1(b), (c), and (d), an attorney in a Board member’s firm may represent a 
respondent provided the Board member is screened from any form of participation or representation in 
the matter. To ensure such screening: 

(A) The Board member shall prepare and file an affidavit with the Chief Executive Officer attesting 
that, during the period his or her firm is representing a respondent, the Board member will not 
participate in any manner in the matter or the representation and will not discuss the matter or 
representation with any other firm member; 

(B) The Board member’s firm shall also prepare and file an affidavit with the Chief Executive Officer 
attesting that all firm members are aware of the requirement that the Board member be screened 
from participation in or discussion of the matter or representation; 

(C) The Board member and firm shall also prepare, at the request of the Chief Executive Officer, a 
compliance affidavit describing the Board member’s and the firm’s actual compliance with these 
undertakings; 

(D) The affidavits required under subsections (A) and (B) of this rule shall be filed with the Chief 
Executive Officer no later than 14 days following the acceptance by a Board member’s firm of a 
respondent as a client, or the date the Board member becomes a member of the Board. 

(g) Investigators. Disciplinary Counsel may, from time to time, appoint a suitable person, or persons, to act as 
an investigator, or investigators, for the Bar with respect to grievances, allegations, or instances of alleged 
misconduct by attorneys, and matters of reinstatement of attorneys. Such investigator or investigators shall 
perform such duties in relation thereto as may be required by Disciplinary Counsel. 
 
(Rule 2.1(b) amended by Order dated May 31, 1984, July 27, 1984, nunc pro tunc May 31, 1984.) 
(Rule 2.1 amended by Order dated June 30, 1987.) 
(Rule 2.1 amended by Order dated October 1, 1990.) 
(Rule 2.1(d) amended by Order dated November 6, 1995.) 
(Rule 2.1 deleted and new Rule 2.1 added by Order dated October 3, 1997.) 
(Rule 2.1(f)(2) amended by Order dated April 26, 2007.) 
(Rule 2.1(d)(2), 2.1(f)(3), 2.1(f)(3)(A),  and 2.1(f)(3)(D) amended by Order dated October 19, 2009.) 
(Former Rule 2.1(c)(3) and 2.1(c)(4) deleted; former Rule 2.1(c)(5), 2.1(c)(6), and 2.1(c)(7) redesignated Rule 2.1(c)(3), 
2.1(c)(4), and 2.1(c)(5); Rule 2.1(a), 2.1(b)(1), 2.1(b)(2), 2.1(b)(3), 2.1(c), 2.1(c)(2), 2.1(c)(3), 2.1(c)(4), 2.1(c)(5), 2.1(d)(4), 
2.1(e), 2.1(f)(1), 2.1(f)(2), 2.1(f)(3), 2.1(f)(3)(A), 2.1(f)(3)(B), 2.1(f)(3)(C), and 2.1(f)(3)(D) amended; and Rule 2.1(g) added by 
Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.2 Disciplinary Counsel. 

(a) Appointment. Disciplinary Counsel is retained and employed by the Bar. 

(b) Duties. 
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Title 2 — Structure And Duties 

Rule 2.1 Qualifications of Counsel. 

(a) Definition of Respondent. Notwithstanding BR 1.1(a), for the purposes of this rule, “respondent” means an 
attorney who is the subject of an allegation of misconduct that is under investigation by the Bar, or who has 
been charged with misconduct by the Bar in a formal complaint. 

(b) Bar Counsel. Any attorney admitted to practice law at least three years in Oregon may serve as Bar Counsel 
unless the attorney: 

(1) currently represents any respondent or applicant; 

(2) is a current member of the Disciplinary Board or has a firm member currently serving on the 
Disciplinary Board; 

(3) served as a member of the Disciplinary Board at a time when the formal complaint against the 
respondent was filed. 

(c) Counsel for Respondent. Any attorney admitted to practice law in Oregon may represent a respondent 
unless the attorney: 

(1) is a current member of the Board or the SPRB; 

(2) served as a member of the Board or the SPRB at a time when the allegations about which the 
respondent seeks representation were under investigation by the Bar or were authorized to be charged in 
a formal complaint; 

(3) currently is serving as Bar Counsel; 

(4) is a current member of the Disciplinary Board or has a firm member currently serving on the 
Disciplinary Board; 

(5) served as a member of the Disciplinary Board at a time when the formal complaint against the 
respondent was filed. 

(d) Counsel for Applicant. Any attorney admitted to practice law in Oregon may represent an applicant unless 
the attorney: 

(1) is a current member of the Board, the BBX, or the SPRB;  

(2) served as a member of the Board, the BBX, or the SPRB at a time when the investigation of the 
reinstatement application was conducted by the Bar; 

(3) currently is serving as Bar Counsel; 

(4) is a current member of the Disciplinary Board or has a firm member currently serving on the 
Disciplinary Board; 

(5) served as a member of the Disciplinary Board at a time when the statement of objections against the 
applicant was filed. 

(e) Vicarious Disqualification. The disqualifications contained in BR 2.1(b), (c), and (d) also apply to firm 
members of the disqualified attorney’s firm. 

(f) Exceptions to Vicarious Disqualification. 
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(1) Notwithstanding BR 2.1(b), (c), and (d), an attorney may serve as Bar Counsel or represent a 
respondent or applicant even though a firm member is currently serving on the Disciplinary Board, 
provided the firm member recuses himself or herself from participation as a trial panel member or 
regional chairperson in any matter in which a member of the firm is Bar Counsel or counsel for a 
respondent or applicant. 

(2) Subject to the provisions of RPC 1.7, and notwithstanding the provisions of BR 2.1(b), (c), and (d), an 
attorney may serve as Bar Counsel or represent a respondent or applicant even though a firm member is 
currently serving as Bar Counsel or representing a respondent or applicant, provided firm members are 
not opposing counsel in the same proceeding. 

(3) Notwithstanding BR 2.1(b), (c), and (d), an attorney in a Board member’s firm may represent a 
respondent provided the Board member is screened from any form of participation or representation in 
the matter. To ensure such screening: 

(A) The Board member shall prepare and file an affidavit with the Chief Executive Officer attesting 
that, during the period his or her firm is representing a respondent, the Board member will not 
participate in any manner in the matter or the representation and will not discuss the matter or 
representation with any other firm member; 

(B) The Board member’s firm shall also prepare and file an affidavit with the Chief Executive Officer 
attesting that all firm members are aware of the requirement that the Board member be screened 
from participation in or discussion of the matter or representation; 

(C) The Board member and firm shall also prepare, at the request of the Chief Executive Officer, a 
compliance affidavit describing the Board member’s and the firm’s actual compliance with these 
undertakings; 

(D) The affidavits required under subsections (A) and (B) of this rule shall be filed with the Chief 
Executive Officer no later than 14 days following the acceptance by a Board member’s firm of a 
respondent as a client, or the date the Board member becomes a member of the Board. 

(g) Investigators. Disciplinary Counsel may, from time to time, appoint a suitable person, or persons, to act as 
an investigator, or investigators, for the Bar with respect to grievances, allegations, or instances of alleged 
misconduct by attorneys, and matters of reinstatement of attorneys. Such investigator or investigators shall 
perform such duties in relation thereto as may be required by Disciplinary Counsel. 
 
(Rule 2.1(b) amended by Order dated May 31, 1984, July 27, 1984, nunc pro tunc May 31, 1984.) 
(Rule 2.1 amended by Order dated June 30, 1987.) 
(Rule 2.1 amended by Order dated October 1, 1990.) 
(Rule 2.1(d) amended by Order dated November 6, 1995.) 
(Rule 2.1 deleted and new Rule 2.1 added by Order dated October 3, 1997.) 
(Rule 2.1(f)(2) amended by Order dated April 26, 2007.) 
(Rule 2.1(d)(2), 2.1(f)(3), 2.1(f)(3)(A),  and 2.1(f)(3)(D) amended by Order dated October 19, 2009.) 
(Former Rule 2.1(c)(3) and 2.1(c)(4) deleted; former Rule 2.1(c)(5), 2.1(c)(6), and 2.1(c)(7) redesignated Rule 2.1(c)(3), 
2.1(c)(4), and 2.1(c)(5); Rule 2.1(a), 2.1(b)(1), 2.1(b)(2), 2.1(b)(3), 2.1(c), 2.1(c)(2), 2.1(c)(3), 2.1(c)(4), 2.1(c)(5), 2.1(d)(4), 
2.1(e), 2.1(f)(1), 2.1(f)(2), 2.1(f)(3), 2.1(f)(3)(A), 2.1(f)(3)(B), 2.1(f)(3)(C), and 2.1(f)(3)(D) amended; and Rule 2.1(g) added by 
Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.2 Disciplinary Counsel. 

(a) Appointment. Disciplinary Counsel is retained and employed by the Bar. 

(b) Duties. 
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(1) Disciplinary Counsel shall review and investigate, as appropriate, allegations or instances of 
alleged misconduct on the part of attorneys, including grievances referred by the Client Assistance 
Office or the General Counsel and matters arising out of notifications from financial institutions that 
an instrument drawn against an attorney’s Lawyer Trust Account has been dishonored. Disciplinary 
Counsel may initiate investigation of the conduct of an attorney in the absence of receipt of a 
grievance referred by the Client Assistance Office based upon reasonable belief that misconduct has 
occurred, that an attorney is disabled from continuing to practice law, or that an attorney has 
abandoned a law practice or died leaving no attorney who has undertaken the responsibility of either 
managing or winding down the law practice. 

(2) Disciplinary Counsel has authority to issue and seek the enforcement of subpoenas to compel the 
attendance of witnesses, including the attorney being investigated, and the production of books, 
papers, documents, and other records pertaining to the matter under investigation. 

(3) For those grievances not dismissed pursuant to BR 2.6(b), Disciplinary Counsel may, in its 
discretion, offer diversion pursuant to BR 2.10. 

(4) Disciplinary Counsel shall provide advice and counsel to the SPRB on the disposition of all 
grievances neither dismissed pursuant to BR 2.6(b) nor resolved by diversion pursuant to BR 2.10. 

(5) Disciplinary Counsel shall seek, as appropriate, relief provided for in BR 3.1, 3.2, 3.3, 3.4, and 3.5. 

(6) Disciplinary Counsel shall prosecute formal proceedings as directed by the SPRB, including any 
review or other proceeding before the Supreme Court. 

(7) Disciplinary Counsel shall represent the Bar in all contested reinstatement proceedings. 

(8) Disciplinary Counsel shall represent the Bar before the court in all contested admission 
proceedings. 

 
(Rule 2.2 amended by Order dated October 19, 2009.) 
(Former Rule 2.2 deleted; current Rule 2.2 added by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.3 State Professional Responsibility Board. 

(a) Appointment. Members of the SPRB are nominated by the Board and appointed by the Supreme Court. 
The SPRB shall be composed of eight resident attorneys and two members of the public who are not 
attorneys. Two attorney members shall be from Board Region 5 and one attorney member shall be from each 
of the remaining Board regions located within the state of Oregon. The public members shall be at‐large 
appointees. Members of the SPRB shall be appointed for terms of not more than four years and shall serve not 
more than four years consecutively. Members are eligible for reappointment to a nonconsecutive term not to 
exceed four years. Each year the Board shall nominate and the court shall appoint one attorney member of 
the SPRB as chairperson. In the event the chairperson is unable to carry out any responsibility given to him or 
her by these rules, the chairperson may designate another attorney member of the SPRB to do so. 

(b) Duties of SPRB. The SPRB shall supervise the investigation of grievances, allegations, or instances of alleged 
misconduct on the part of attorneys and act on such matters as it may deem appropriate. A grievance from a 
client or other aggrieved person shall not be a prerequisite to the investigation of alleged misconduct by 
attorneys or the institution of disciplinary proceedings against any attorney. 

(c) Authority.  

(1) The SPRB has the authority to dismiss grievances, allegations, or instances of alleged misconduct 
against attorneys; refer matters to Disciplinary Counsel for further investigation; issue admonitions for 
misconduct; refer attorneys to the State Lawyers Assistance Committee; direct Disciplinary Counsel to 
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institute disciplinary proceedings against any attorney; or take other action within the discretion granted 
to the SPRB by these rules. 

(2) The SPRB has the authority to adopt rules dealing with the handling of its affairs, subject to the Board’s 
approval. 

(d) Resignation and Replacement. The court may remove, at its discretion, or accept the resignation of, any 
officer or member of the SPRB and appoint a successor who shall serve the unexpired term of the member 
who is replaced. 
 
(Rule 2.3(b)(3) amended by Order dated April 4, 1991, effective April 15, 1991.) 
(Rule 2.3(b)(1) amended by Order dated April 4, 1991, effective October 7, 1991. Amended by Order dated June 5, 1997, 
effective July 1, 1997. Amended by Order dated February 5, 2001.) 
(Rule 2.3(b)(1) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 2.3(b)(3) amended by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.3(a) amended by Order dated December 8, 2003, effective January 1, 2004.) 
(Rule 2.3(b)(1) amended by Order dated August 23, 2010, effective January 1, 2011.) 
(Former Rule 2.3(a)(1), 2.3(a)(2)(A), 2.3(a)(2)(B), 2.3(a)(2)(C), 2.3(a)(2)(D), 2.3(a)(2)(E), 2.3(a)(2)(F), 2.3(a)(3)(A), 
2.3(a)(3)(B), 2.3(a)(3)(C), 2.3(b), 2.3(b)(3)(C), 2.3(b)(3)(D), and 2.3(b)(3)(E) deleted; former Rule 2.3(b)(1), 2.3(b)(2), 
2.3(b)(3), 2.3(b)(3)(A), 2.3(b)(3)(B), and 2.3(c) redesignated as Rule 2.3(a), 2.3(b), 2.3(c), 2.3(c)(1), 2.3(c)(2), and 2.3(d) by 
Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.4 Disciplinary Board. 

(a) Composition. The Supreme Court appoints members of the Disciplinary Board. The Disciplinary Board shall 
consist of the Adjudicator, 7 regional chairpersons, and 6 additional members for each Board region located 
within the state of Oregon, except for Region 1 which shall have 9 additional members, Region 5 which shall 
have 23 additional members, and Region 6 which shall have 11 additional members. The regional chairpersons 
shall be attorneys. Each regional panel shall contain 2 members who are not attorneys, except for Region 1 
which shall have appointed to it 3 members who are not attorneys, Region 5 which shall have appointed to it 8 
members who are not attorneys, and Region 6 which shall have appointed to it 4 members who are not 
attorneys. The remaining members of the Disciplinary Board, including the Adjudicator, shall be resident 
attorneys admitted to practice in Oregon for at least 3 years. Except for the Adjudicator, members of each 
regional panel shall either maintain their principal office within their respective region or maintain their 
residence therein. The members of each region shall constitute a regional panel. Trial panels shall consist of 
the Adjudicator, 1 additional attorney member, and 1 public member, except as provided in BR 2.4(f)(3). 

(b) Term. 

(1) The Adjudicator shall serve pursuant to appointment of the court. Disciplinary Board members other 
than the Adjudicator shall serve terms of 3 years and may be reappointed. Regional chairpersons shall 
serve in that capacity for terms of 1 year, subject to reappointment by the court. 

(2) Notwithstanding BR 2.4(a) and 2.4(b)(1), the powers, jurisdiction and authority of Disciplinary Board 
members other than the Adjudicator shall continue beyond the expiration of their appointment or after 
their relocation to another region for the time required to complete the cases assigned to them during 
their term of appointment or prior to their relocation, and until a replacement appointment has been 
made by the court. The regional chairpersons shall serve until a replacement appointment has been made 
by the court. 

(c) Resignation and Replacement. The court may remove, at its discretion, or accept the resignation of, any 
member of the Disciplinary Board and appoint a successor. Any person so appointed to serve in a position that 
has term shall serve the unexpired term of the member who is replaced. 

(d) Disqualifications and Suspension of Service.  
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(1) Disciplinary Counsel shall review and investigate, as appropriate, allegations or instances of 
alleged misconduct on the part of attorneys, including grievances referred by the Client Assistance 
Office or the General Counsel and matters arising out of notifications from financial institutions that 
an instrument drawn against an attorney’s Lawyer Trust Account has been dishonored. Disciplinary 
Counsel may initiate investigation of the conduct of an attorney in the absence of receipt of a 
grievance referred by the Client Assistance Office based upon reasonable belief that misconduct has 
occurred, that an attorney is disabled from continuing to practice law, or that an attorney has 
abandoned a law practice or died leaving no attorney who has undertaken the responsibility of either 
managing or winding down the law practice. 

(2) Disciplinary Counsel has authority to issue and seek the enforcement of subpoenas to compel the 
attendance of witnesses, including the attorney being investigated, and the production of books, 
papers, documents, and other records pertaining to the matter under investigation. 

(3) For those grievances not dismissed pursuant to BR 2.6(b), Disciplinary Counsel may, in its 
discretion, offer diversion pursuant to BR 2.10. 

(4) Disciplinary Counsel shall provide advice and counsel to the SPRB on the disposition of all 
grievances neither dismissed pursuant to BR 2.6(b) nor resolved by diversion pursuant to BR 2.10. 

(5) Disciplinary Counsel shall seek, as appropriate, relief provided for in BR 3.1, 3.2, 3.3, 3.4, and 3.5. 

(6) Disciplinary Counsel shall prosecute formal proceedings as directed by the SPRB, including any 
review or other proceeding before the Supreme Court. 

(7) Disciplinary Counsel shall represent the Bar in all contested reinstatement proceedings. 

(8) Disciplinary Counsel shall represent the Bar before the court in all contested admission 
proceedings. 

 
(Rule 2.2 amended by Order dated October 19, 2009.) 
(Former Rule 2.2 deleted; current Rule 2.2 added by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.3 State Professional Responsibility Board. 

(a) Appointment. Members of the SPRB are nominated by the Board and appointed by the Supreme Court. 
The SPRB shall be composed of eight resident attorneys and two members of the public who are not 
attorneys. Two attorney members shall be from Board Region 5 and one attorney member shall be from each 
of the remaining Board regions located within the state of Oregon. The public members shall be at‐large 
appointees. Members of the SPRB shall be appointed for terms of not more than four years and shall serve not 
more than four years consecutively. Members are eligible for reappointment to a nonconsecutive term not to 
exceed four years. Each year the Board shall nominate and the court shall appoint one attorney member of 
the SPRB as chairperson. In the event the chairperson is unable to carry out any responsibility given to him or 
her by these rules, the chairperson may designate another attorney member of the SPRB to do so. 

(b) Duties of SPRB. The SPRB shall supervise the investigation of grievances, allegations, or instances of alleged 
misconduct on the part of attorneys and act on such matters as it may deem appropriate. A grievance from a 
client or other aggrieved person shall not be a prerequisite to the investigation of alleged misconduct by 
attorneys or the institution of disciplinary proceedings against any attorney. 

(c) Authority.  

(1) The SPRB has the authority to dismiss grievances, allegations, or instances of alleged misconduct 
against attorneys; refer matters to Disciplinary Counsel for further investigation; issue admonitions for 
misconduct; refer attorneys to the State Lawyers Assistance Committee; direct Disciplinary Counsel to 
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institute disciplinary proceedings against any attorney; or take other action within the discretion granted 
to the SPRB by these rules. 

(2) The SPRB has the authority to adopt rules dealing with the handling of its affairs, subject to the Board’s 
approval. 

(d) Resignation and Replacement. The court may remove, at its discretion, or accept the resignation of, any 
officer or member of the SPRB and appoint a successor who shall serve the unexpired term of the member 
who is replaced. 
 
(Rule 2.3(b)(3) amended by Order dated April 4, 1991, effective April 15, 1991.) 
(Rule 2.3(b)(1) amended by Order dated April 4, 1991, effective October 7, 1991. Amended by Order dated June 5, 1997, 
effective July 1, 1997. Amended by Order dated February 5, 2001.) 
(Rule 2.3(b)(1) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 2.3(b)(3) amended by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.3(a) amended by Order dated December 8, 2003, effective January 1, 2004.) 
(Rule 2.3(b)(1) amended by Order dated August 23, 2010, effective January 1, 2011.) 
(Former Rule 2.3(a)(1), 2.3(a)(2)(A), 2.3(a)(2)(B), 2.3(a)(2)(C), 2.3(a)(2)(D), 2.3(a)(2)(E), 2.3(a)(2)(F), 2.3(a)(3)(A), 
2.3(a)(3)(B), 2.3(a)(3)(C), 2.3(b), 2.3(b)(3)(C), 2.3(b)(3)(D), and 2.3(b)(3)(E) deleted; former Rule 2.3(b)(1), 2.3(b)(2), 
2.3(b)(3), 2.3(b)(3)(A), 2.3(b)(3)(B), and 2.3(c) redesignated as Rule 2.3(a), 2.3(b), 2.3(c), 2.3(c)(1), 2.3(c)(2), and 2.3(d) by 
Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.4 Disciplinary Board. 

(a) Composition. The Supreme Court appoints members of the Disciplinary Board. The Disciplinary Board shall 
consist of the Adjudicator, 7 regional chairpersons, and 6 additional members for each Board region located 
within the state of Oregon, except for Region 1 which shall have 9 additional members, Region 5 which shall 
have 23 additional members, and Region 6 which shall have 11 additional members. The regional chairpersons 
shall be attorneys. Each regional panel shall contain 2 members who are not attorneys, except for Region 1 
which shall have appointed to it 3 members who are not attorneys, Region 5 which shall have appointed to it 8 
members who are not attorneys, and Region 6 which shall have appointed to it 4 members who are not 
attorneys. The remaining members of the Disciplinary Board, including the Adjudicator, shall be resident 
attorneys admitted to practice in Oregon for at least 3 years. Except for the Adjudicator, members of each 
regional panel shall either maintain their principal office within their respective region or maintain their 
residence therein. The members of each region shall constitute a regional panel. Trial panels shall consist of 
the Adjudicator, 1 additional attorney member, and 1 public member, except as provided in BR 2.4(f)(3). 

(b) Term. 

(1) The Adjudicator shall serve pursuant to appointment of the court. Disciplinary Board members other 
than the Adjudicator shall serve terms of 3 years and may be reappointed. Regional chairpersons shall 
serve in that capacity for terms of 1 year, subject to reappointment by the court. 

(2) Notwithstanding BR 2.4(a) and 2.4(b)(1), the powers, jurisdiction and authority of Disciplinary Board 
members other than the Adjudicator shall continue beyond the expiration of their appointment or after 
their relocation to another region for the time required to complete the cases assigned to them during 
their term of appointment or prior to their relocation, and until a replacement appointment has been 
made by the court. The regional chairpersons shall serve until a replacement appointment has been made 
by the court. 

(c) Resignation and Replacement. The court may remove, at its discretion, or accept the resignation of, any 
member of the Disciplinary Board and appoint a successor. Any person so appointed to serve in a position that 
has term shall serve the unexpired term of the member who is replaced. 

(d) Disqualifications and Suspension of Service.  



  OSB Rules of Procedure (Revised 1/1/2018)  14 

Current versions of this document are maintained on the OSB website: www.osbar.org 

(1) The disqualifications contained in the Code of Judicial Conduct apply to members of the Disciplinary 
Board. 

(2) The following individuals shall not serve on the Disciplinary Board: 

(A) A member of the Board or the SPRB shall not serve on the Disciplinary Board during the member’s 
term of office. This disqualification also precludes an attorney or public member from serving on the 
Disciplinary Board while any member of his or her firm is serving on the Board or the SPRB. 

(B) No member of the Disciplinary Board shall sit on a trial panel with regard to a subject matter 
considered by the Board or the SPRB while he or she was a member thereof or with regard to subject 
matter considered by any member of his or her firm while a member of the Board or the SPRB. 

(3) A member of the Disciplinary Board against whom charges of misconduct have been approved for 
filing by the SPRB is suspended from service on the Disciplinary Board until those charges have been 
resolved by final decision or order. If a Disciplinary Board member is suspended from the practice of law 
as a result of a final decision or order in a disciplinary proceeding, the member may not resume service on 
the Disciplinary Board until the member is once again authorized to practice law. For the purposes of this 
rule, charges of misconduct include authorization by the SPRB to file a formal complaint pursuant to 
BR 4.1, the determination by the SPRB to admonish an attorney pursuant to BR 2.6(c)(1)(B) or 
BR 2.6(d)(1)(B) which admonition is thereafter refused by the attorney, Disciplinary Counsel’s notification 
to the court of a criminal conviction pursuant to BR 3.4(a), and Disciplinary Counsel’s notification to the 
court of an attorney’s discipline in another jurisdiction pursuant to BR 3.5(a). 

(e) Duties of Adjudicator. 

(1) The Adjudicator shall coordinate and supervise the activities of the Disciplinary Board. 

(2) Unless disqualified after a challenge for cause pursuant to BR 2.4(g), the Adjudicator shall serve as trial 
panel chairperson for each trial panel adjudicating a formal proceeding, a contested reinstatement 
proceeding, or a proceeding brought pursuant to BR 3.5; and shall preside in every proceeding brought 
pursuant to BR 3.1 or 3.4. Upon the stipulation of the Bar and a respondent or applicant, the Adjudicator 
shall serve as the sole adjudicator in a disciplinary proceeding, a contested reinstatement proceeding, or a 
proceeding brought pursuant to BR 3.5 and shall have the same duties and authority under these rules as 
a three‐member trial panel. In the event the Adjudicator is disqualified or otherwise unavailable to serve 
as trial panel chairperson, the regional chairperson shall appoint another attorney member of the 
Disciplinary Board to serve on the trial panel, with all the duties and responsibilities as the Adjudicator as 
to that proceeding from the date of appointment forward. 

(3) The Adjudicator shall rule on all motions for default filed pursuant to BR 5.8. 

(4) The Adjudicator shall determine the timeliness of and, as appropriate, grant or deny peremptory 
challenges and resolve all challenges for cause to the qualifications of all trial panel members other than 
the Adjudicator appointed pursuant to BR 2.4(e)(2), BR 2.4(e)(9), and BR 2.4(f). 

(5) Upon receipt of written notice from the Disciplinary Board Clerk of a Supreme Court referral pursuant 
to BR 8.8, the Adjudicator shall appoint an attorney member and a public member from an appropriate 
region to serve on the trial panel with the Adjudicator. The Adjudicator shall give written notice to 
Disciplinary Counsel, Bar Counsel, and the applicant of such appointments and a copy of the notice shall 
be filed with the Disciplinary Board Clerk. 

(6) The Adjudicator shall appoint an attorney member of the Disciplinary Board to conduct prehearing 
conferences as provided in BR 4.6. 

(7) The Adjudicator may appoint Disciplinary Board members from any region to conduct prehearing 
conferences pursuant to BR 4.6, to participate with the Adjudicator in a show cause hearing pursuant to 
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BR 6.2(d), to serve on trial panels to resolve matters submitted to the Disciplinary Board for consideration 
by the court, or when an insufficient number of members is available within a region for a particular 
proceeding. 

(8) Upon receiving notice from the Disciplinary Board Clerk of a regional chairperson’s appointment of an 
attorney member and a public member pursuant to BR 2.4(f)(1), and upon determining that either no 
timely challenge pursuant to BR 2.4(g) was filed or that a timely‐filed challenge pursuant to BR 2.4(g) has 
either been denied or resulted in the appointment of a substitute member or members, the Adjudicator 
shall promptly establish the date and place of hearing pursuant to BR 5.4 and notify, in writing, the 
Disciplinary Board Clerk and the parties of the date and place of hearing. The Disciplinary Board Clerk shall 
provide to the trial panel members a copy of the formal complaint or statement of objections and, if one 
has been filed, the answer of the respondent or applicant. 

(9) The Adjudicator shall rule on all questions of procedure and discovery, except as specifically provided 
elsewhere in these rules. The Adjudicator may convene the parties or their counsel before the hearing, to 
discuss the parties’ respective estimates of time necessary to present evidence, the availability and 
scheduling of witnesses, the preparation of trial exhibits, and other issues that may facilitate an efficient 
hearing. The Adjudicator may thereafter issue an order regarding agreements or rulings made at such 
prehearing meeting. 

(10) The Adjudicator shall convene the trial panel hearing, oversee the orderly conduct of the same and 
timely file with the Disciplinary Board Clerk the written opinion of the trial panel. In all trial panels in 
which the Adjudicator is a member of the majority, the Adjudicator shall author the trial panel opinion. 

(11) In matters involving final decisions of the Disciplinary Board under BR 10.1, the Adjudicator shall 
review statements of costs and disbursements and objections thereto and shall fix the amount of actual 
and necessary costs and disbursements to be recovered by the prevailing party. 

(12) The Adjudicator shall preside in all matters involving the filing of a petition for suspension pursuant to 
BR 7.1. 

(f) Duties of Regional Chairperson. 

(1) Upon receipt of written notice from Disciplinary Counsel pursuant to BR 4.1(f) or written notice from 
the Adjudicator pursuant to BR 3.5(g) or 5.8(a), the regional chairperson shall appoint an attorney 
member and a public member to serve with the Adjudicator on the trial panel from the members of the 
regional panel. The regional chairperson shall give written notice to Disciplinary Counsel, Bar Counsel, and 
the respondent of such appointments, and a copy of the notice shall be filed with the Disciplinary Board 
Clerk. In the event a member is disqualified pursuant to BR 2.4(g) or becomes unavailable to serve, the 
regional chairperson shall appoint a replacement member, giving written notice of such appointment as is 
given of initial appointments. 

(2) The regional chairperson shall rule on all challenges for cause to the Adjudicator or to any attorney 
appointed to the role of Adjudicator pursuant to this paragraph brought pursuant to BR 2.4(g). In the 
event the Adjudicator is disqualified for cause or is otherwise unavailable to chair a trial panel, the 
regional chairperson shall appoint an attorney member from within the region to serve in place of the 
Adjudicator who has all the duties and responsibilities of the Adjudicator in that proceeding. In the event 
no attorney member from within the region is available to serve in place of the Adjudicator, the regional 
chairperson shall so notify the Disciplinary Board Clerk, who will ask another regional chairperson to 
appoint an attorney member pursuant to the authority granted the Adjudicator in BR 2.4(e)(9). The 
attorney member so appointed shall have all the duties and responsibilities of the Adjudicator in that 
proceeding. 

(3)  The regional chairperson may serve on trial panels during his or her term of office. 
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(1) The disqualifications contained in the Code of Judicial Conduct apply to members of the Disciplinary 
Board. 

(2) The following individuals shall not serve on the Disciplinary Board: 

(A) A member of the Board or the SPRB shall not serve on the Disciplinary Board during the member’s 
term of office. This disqualification also precludes an attorney or public member from serving on the 
Disciplinary Board while any member of his or her firm is serving on the Board or the SPRB. 

(B) No member of the Disciplinary Board shall sit on a trial panel with regard to a subject matter 
considered by the Board or the SPRB while he or she was a member thereof or with regard to subject 
matter considered by any member of his or her firm while a member of the Board or the SPRB. 

(3) A member of the Disciplinary Board against whom charges of misconduct have been approved for 
filing by the SPRB is suspended from service on the Disciplinary Board until those charges have been 
resolved by final decision or order. If a Disciplinary Board member is suspended from the practice of law 
as a result of a final decision or order in a disciplinary proceeding, the member may not resume service on 
the Disciplinary Board until the member is once again authorized to practice law. For the purposes of this 
rule, charges of misconduct include authorization by the SPRB to file a formal complaint pursuant to 
BR 4.1, the determination by the SPRB to admonish an attorney pursuant to BR 2.6(c)(1)(B) or 
BR 2.6(d)(1)(B) which admonition is thereafter refused by the attorney, Disciplinary Counsel’s notification 
to the court of a criminal conviction pursuant to BR 3.4(a), and Disciplinary Counsel’s notification to the 
court of an attorney’s discipline in another jurisdiction pursuant to BR 3.5(a). 

(e) Duties of Adjudicator. 

(1) The Adjudicator shall coordinate and supervise the activities of the Disciplinary Board. 

(2) Unless disqualified after a challenge for cause pursuant to BR 2.4(g), the Adjudicator shall serve as trial 
panel chairperson for each trial panel adjudicating a formal proceeding, a contested reinstatement 
proceeding, or a proceeding brought pursuant to BR 3.5; and shall preside in every proceeding brought 
pursuant to BR 3.1 or 3.4. Upon the stipulation of the Bar and a respondent or applicant, the Adjudicator 
shall serve as the sole adjudicator in a disciplinary proceeding, a contested reinstatement proceeding, or a 
proceeding brought pursuant to BR 3.5 and shall have the same duties and authority under these rules as 
a three‐member trial panel. In the event the Adjudicator is disqualified or otherwise unavailable to serve 
as trial panel chairperson, the regional chairperson shall appoint another attorney member of the 
Disciplinary Board to serve on the trial panel, with all the duties and responsibilities as the Adjudicator as 
to that proceeding from the date of appointment forward. 

(3) The Adjudicator shall rule on all motions for default filed pursuant to BR 5.8. 

(4) The Adjudicator shall determine the timeliness of and, as appropriate, grant or deny peremptory 
challenges and resolve all challenges for cause to the qualifications of all trial panel members other than 
the Adjudicator appointed pursuant to BR 2.4(e)(2), BR 2.4(e)(9), and BR 2.4(f). 

(5) Upon receipt of written notice from the Disciplinary Board Clerk of a Supreme Court referral pursuant 
to BR 8.8, the Adjudicator shall appoint an attorney member and a public member from an appropriate 
region to serve on the trial panel with the Adjudicator. The Adjudicator shall give written notice to 
Disciplinary Counsel, Bar Counsel, and the applicant of such appointments and a copy of the notice shall 
be filed with the Disciplinary Board Clerk. 

(6) The Adjudicator shall appoint an attorney member of the Disciplinary Board to conduct prehearing 
conferences as provided in BR 4.6. 

(7) The Adjudicator may appoint Disciplinary Board members from any region to conduct prehearing 
conferences pursuant to BR 4.6, to participate with the Adjudicator in a show cause hearing pursuant to 
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BR 6.2(d), to serve on trial panels to resolve matters submitted to the Disciplinary Board for consideration 
by the court, or when an insufficient number of members is available within a region for a particular 
proceeding. 

(8) Upon receiving notice from the Disciplinary Board Clerk of a regional chairperson’s appointment of an 
attorney member and a public member pursuant to BR 2.4(f)(1), and upon determining that either no 
timely challenge pursuant to BR 2.4(g) was filed or that a timely‐filed challenge pursuant to BR 2.4(g) has 
either been denied or resulted in the appointment of a substitute member or members, the Adjudicator 
shall promptly establish the date and place of hearing pursuant to BR 5.4 and notify, in writing, the 
Disciplinary Board Clerk and the parties of the date and place of hearing. The Disciplinary Board Clerk shall 
provide to the trial panel members a copy of the formal complaint or statement of objections and, if one 
has been filed, the answer of the respondent or applicant. 

(9) The Adjudicator shall rule on all questions of procedure and discovery, except as specifically provided 
elsewhere in these rules. The Adjudicator may convene the parties or their counsel before the hearing, to 
discuss the parties’ respective estimates of time necessary to present evidence, the availability and 
scheduling of witnesses, the preparation of trial exhibits, and other issues that may facilitate an efficient 
hearing. The Adjudicator may thereafter issue an order regarding agreements or rulings made at such 
prehearing meeting. 

(10) The Adjudicator shall convene the trial panel hearing, oversee the orderly conduct of the same and 
timely file with the Disciplinary Board Clerk the written opinion of the trial panel. In all trial panels in 
which the Adjudicator is a member of the majority, the Adjudicator shall author the trial panel opinion. 

(11) In matters involving final decisions of the Disciplinary Board under BR 10.1, the Adjudicator shall 
review statements of costs and disbursements and objections thereto and shall fix the amount of actual 
and necessary costs and disbursements to be recovered by the prevailing party. 

(12) The Adjudicator shall preside in all matters involving the filing of a petition for suspension pursuant to 
BR 7.1. 

(f) Duties of Regional Chairperson. 

(1) Upon receipt of written notice from Disciplinary Counsel pursuant to BR 4.1(f) or written notice from 
the Adjudicator pursuant to BR 3.5(g) or 5.8(a), the regional chairperson shall appoint an attorney 
member and a public member to serve with the Adjudicator on the trial panel from the members of the 
regional panel. The regional chairperson shall give written notice to Disciplinary Counsel, Bar Counsel, and 
the respondent of such appointments, and a copy of the notice shall be filed with the Disciplinary Board 
Clerk. In the event a member is disqualified pursuant to BR 2.4(g) or becomes unavailable to serve, the 
regional chairperson shall appoint a replacement member, giving written notice of such appointment as is 
given of initial appointments. 

(2) The regional chairperson shall rule on all challenges for cause to the Adjudicator or to any attorney 
appointed to the role of Adjudicator pursuant to this paragraph brought pursuant to BR 2.4(g). In the 
event the Adjudicator is disqualified for cause or is otherwise unavailable to chair a trial panel, the 
regional chairperson shall appoint an attorney member from within the region to serve in place of the 
Adjudicator who has all the duties and responsibilities of the Adjudicator in that proceeding. In the event 
no attorney member from within the region is available to serve in place of the Adjudicator, the regional 
chairperson shall so notify the Disciplinary Board Clerk, who will ask another regional chairperson to 
appoint an attorney member pursuant to the authority granted the Adjudicator in BR 2.4(e)(9). The 
attorney member so appointed shall have all the duties and responsibilities of the Adjudicator in that 
proceeding. 

(3)  The regional chairperson may serve on trial panels during his or her term of office. 
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(g) Challenges. The Bar and a respondent or applicant shall be entitled to one peremptory challenge of either 
the attorney member who is not the Adjudicator or the public member. A peremptory challenge shall be 
timely if filed in writing within ten days following that member’s appointment to the trial panel with the 
Disciplinary Board Clerk. A challenge for cause as may arise under the Code of Judicial Conduct may be filed by 
the Bar, the respondent, or an applicant as to any member of the trial panel. A challenge for cause shall state 
the reason for the challenge and is timely if filed in writing within ten days following the date of the member’s 
appointment to the trial panel or the date the trial panel member discloses to the parties information raising a 
disqualification issue, whichever is later. For purposes of this paragraph, the Adjudicator is deemed appointed 
to the trial panel on the same date that the regional chairperson appoints the other two members of the trial 
panel pursuant to BR 2.4(f)(1). The written ruling on a challenge shall be filed with the Disciplinary Board Clerk, 
who shall send copies of the ruling to all parties. The Bar and a respondent or applicant may waive a 
disqualification of a member in the same manner as in the case of a judge under the Code of Judicial Conduct. 

(h) Duties of Trial Panel. 

(1) Trial. The trial panel to which a disciplinary or contested reinstatement proceeding has been referred 
has a duty to promptly try the issues. 

(2)  

(A) Opinions. The trial panel shall issue a written opinion identifying the concurring members of the 
trial panel. A dissenting member shall be identified and may file a dissenting opinion attached to the 
majority opinion. The majority opinion shall include specific findings of fact, conclusions of law, and a 
disposition. In any matter in which the Adjudicator is not a member of the majority, the other 
attorney member shall author the trial panel opinion. The Adjudicator shall file the original opinion 
with the Disciplinary Board Clerk, and the Disciplinary Board Clerk shall send copies to the parties. 
The opinion shall be filed within 28 days after the conclusion of the hearing, the settlement of the 
transcript if required under BR 5.3(e), or the filing of briefs if requested by the Adjudicator pursuant 
to BR 4.8, whichever is later. 

(B) Extensions of Time to File Opinions. If the trial panel requires additional time to issue its opinion, 
the Adjudicator may so notify the parties, indicating the anticipated date by which an opinion shall be 
issued, not to exceed 90 days after the date originally due. If no opinion has been issued within 90 
days after the date originally due, either party may file a motion with the Disciplinary Board, seeking 
issuance of an opinion. Upon the filing of such a motion, the Adjudicator shall enter an order 
establishing a date by which the opinion shall be issued, not to exceed 120 days after the date it was 
originally due. If no opinion has been issued by 120 days after the date originally due, either party 
may petition the court to enter an order compelling the Disciplinary Board to issue an opinion by a 
date certain. 

(3) Record. The trial panel shall keep a record of all proceedings before it, including a transcript of the 
proceedings and exhibits offered and received, and shall promptly file the record with the Disciplinary 
Board Clerk, after the hearing concludes. 

(4) Notice. The Disciplinary Board Clerk shall promptly notify the parties of receipt of the trial panel 
opinion. 

(i) Publications. 

(1) Disciplinary Counsel shall cause to be prepared, on a periodic basis, a reporter service containing the 
full text of all Disciplinary Board decisions not reviewed by the court. 

(2) Disciplinary Counsel shall have printed in the Bar Bulletin, on a periodic basis, summaries of the court’s 
disciplinary proceeding, contested admission, and contested reinstatement decisions, and summaries of 
all Disciplinary Board decisions not reviewed by the court. 
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(Rule 2.4(a) amended by Order dated January 2, 1986, further amended by Order dated January 24, 1986 effective 
January 2, 1986, nun pro tunc.) 
(Rule 2.4(d)(2) amended by Order dated September 10, 1986, effective September 10, 1986.) 
(Rules 2.1, 2.6, 2.7 and 2.8 amended by Order dated June 30, 1987.) 
(Rule 2.4(j) amended by Order dated October 1, 1987, effective October 1, 1987.) 
(Rule 2.4(f)(1) amended by Order dated February 22, 1988.) 
(Rule 2.4(d), (h) and (i) amended by Order dated February 23, 1988.) 
(Rule 2.4(e) amended by Order dated March 13, 1989, effective April 1, 1989, corrected June 1, 1989.) 
(Rule 2.4(i)(3) amended by Order dated March 20, 1990, effective April 2, 1990.) 
(Rule 2.4(a) amended by Order dated January 10, 1991.) 
(Rule 2.4(d), (e) and (i) amended by Order dated July 22, 1991.) 
(Rule 2.4(b) amended by Order dated December 22, 1992.) 
(Rule 2.4(a), (e) and (f) amended by Order dated December 13, 1993.) 
(Rule 2.4(i)(3) amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 2.4 (a) amended by Order dated July 10, 1998.) 
(Rule 2.4(e), (f), (g), (h), (i) and (j) amended by Order dated February 5, 2001.) 
(Rule 2.4(b)(2) and (i)(2)(a) and (b) amended by Order dated June 28, 2001.) 
(Rule 2.4(b)(1) and (2);(e)(4); (f)(1); (g); (h); and (i)(2)(a) and (b), (3) and (4) amended by Order dated June 17, 2003, 
effective July 1, 2003.) 
(Rule 2.4(d)(3) added by Order dated January 21, 2005.) 
(Rule 2.4(b)(2) amended by Order dated April 26, 2007.) 
(Rule 2.4(g) and 2.4(h) amended by Order dated October 19, 2009.) 
(Rule 2.4(a) amended by Order dated August 23, 2010, effective January 1, 2011.) 
(Rule 2.4(e)(8) added by Order dated August 12, 2013, effective November 1, 2013.) 
(Former Rule 2.4(f)(3), 2.4(f)(5), and 2.4(h) deleted; former Rule 2.4(e)(3), 2.4(e)(4), 2.4(e)(5), 2.4(e)(6), 2.4(e)(7), 2.4(e)(8), 
2.4(f)(4), 2.4(i), and 2.4(j) redesignated as Rule 2.4(e)(4), 2.4(e)(5), 2.4(e)(6), 2.4(e)(7), 2.4(e)(11), 2.4(e)(12), 2.4(f)(3), 
2.4(h), and 2.4(i); Rule 2.4(a), 2.4(b)(1), 2.4(b)(2), 2.4(c), 2.4(d)(1), 2.4(d)(2)(A). 2.4(d)(2)(B), 2.4(d)(3), 2.4(e), 2.4(e)(1), 
2.4(e)(2), 2.4(e)(4), 2.4(e)(5), 2.4(e)(6), 2.4(e)(7), 2.4(e)(11), 2.4(e)(12), 2.4(f)(1), 2.4(f)(2), 2.4(h)(1), 2.4(h)(2)(A), 
2.4(h)(2)(B), 2.4(h)(3), 2.4(h)(4), 2.4(i)(1), and 2.4(i)(2) amended; Rule 2.4(e)(3), 2.4(e)(8), 2.4(e)(9), and 2.4(e)(10) added by 
Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.5 Intake and Review of Inquiries and Complaints by Client Assistance Office. 

(a) Client Assistance Office. The Bar shall maintain a Client Assistance Office, separate from that of Disciplinary 
Counsel. The Client Assistance Office shall, to the extent possible and resources permitting, receive, review, 
and respond to all inquiries from the public concerning the conduct of attorneys and may refer inquirers to 
other resources. The Client Assistance Office will consider inquiries submitted in person, by telephone or by 
e‐mail,  but may require the complainant to submit the matter in writing before taking any action. The Client 
Assistance Office will determine the manner and extent of review required for the appropriate disposition of 
any inquiry. 

(b) Disposition by Client Assistance Office. 

(1) If the Client Assistance Office determines that, even if true, an inquiry does not allege misconduct, it 
shall dismiss the inquiry with written notice to the complainant and to the attorney named in the inquiry. 

(2) If the Client Assistance Office determines, after reviewing the inquiry and any other information 
deemed relevant, that there is sufficient evidence to support a reasonable belief that misconduct may 
have occurred, the inquiry shall be referred to Disciplinary Counsel as a grievance. Otherwise, the inquiry 
shall be dismissed with written notice to the complainant and the attorney. 

(3) The Client Assistance Office may, at the request of the complainant, contact the attorney and attempt 
to assist the parties in resolving the complainant’s concerns, but the provision of such assistance does not 
preclude a referral to Disciplinary Counsel of any matter brought to the attention of the Client Assistance 
Office. 
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(g) Challenges. The Bar and a respondent or applicant shall be entitled to one peremptory challenge of either 
the attorney member who is not the Adjudicator or the public member. A peremptory challenge shall be 
timely if filed in writing within ten days following that member’s appointment to the trial panel with the 
Disciplinary Board Clerk. A challenge for cause as may arise under the Code of Judicial Conduct may be filed by 
the Bar, the respondent, or an applicant as to any member of the trial panel. A challenge for cause shall state 
the reason for the challenge and is timely if filed in writing within ten days following the date of the member’s 
appointment to the trial panel or the date the trial panel member discloses to the parties information raising a 
disqualification issue, whichever is later. For purposes of this paragraph, the Adjudicator is deemed appointed 
to the trial panel on the same date that the regional chairperson appoints the other two members of the trial 
panel pursuant to BR 2.4(f)(1). The written ruling on a challenge shall be filed with the Disciplinary Board Clerk, 
who shall send copies of the ruling to all parties. The Bar and a respondent or applicant may waive a 
disqualification of a member in the same manner as in the case of a judge under the Code of Judicial Conduct. 

(h) Duties of Trial Panel. 

(1) Trial. The trial panel to which a disciplinary or contested reinstatement proceeding has been referred 
has a duty to promptly try the issues. 

(2)  

(A) Opinions. The trial panel shall issue a written opinion identifying the concurring members of the 
trial panel. A dissenting member shall be identified and may file a dissenting opinion attached to the 
majority opinion. The majority opinion shall include specific findings of fact, conclusions of law, and a 
disposition. In any matter in which the Adjudicator is not a member of the majority, the other 
attorney member shall author the trial panel opinion. The Adjudicator shall file the original opinion 
with the Disciplinary Board Clerk, and the Disciplinary Board Clerk shall send copies to the parties. 
The opinion shall be filed within 28 days after the conclusion of the hearing, the settlement of the 
transcript if required under BR 5.3(e), or the filing of briefs if requested by the Adjudicator pursuant 
to BR 4.8, whichever is later. 

(B) Extensions of Time to File Opinions. If the trial panel requires additional time to issue its opinion, 
the Adjudicator may so notify the parties, indicating the anticipated date by which an opinion shall be 
issued, not to exceed 90 days after the date originally due. If no opinion has been issued within 90 
days after the date originally due, either party may file a motion with the Disciplinary Board, seeking 
issuance of an opinion. Upon the filing of such a motion, the Adjudicator shall enter an order 
establishing a date by which the opinion shall be issued, not to exceed 120 days after the date it was 
originally due. If no opinion has been issued by 120 days after the date originally due, either party 
may petition the court to enter an order compelling the Disciplinary Board to issue an opinion by a 
date certain. 

(3) Record. The trial panel shall keep a record of all proceedings before it, including a transcript of the 
proceedings and exhibits offered and received, and shall promptly file the record with the Disciplinary 
Board Clerk, after the hearing concludes. 

(4) Notice. The Disciplinary Board Clerk shall promptly notify the parties of receipt of the trial panel 
opinion. 

(i) Publications. 

(1) Disciplinary Counsel shall cause to be prepared, on a periodic basis, a reporter service containing the 
full text of all Disciplinary Board decisions not reviewed by the court. 

(2) Disciplinary Counsel shall have printed in the Bar Bulletin, on a periodic basis, summaries of the court’s 
disciplinary proceeding, contested admission, and contested reinstatement decisions, and summaries of 
all Disciplinary Board decisions not reviewed by the court. 
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(Rule 2.4(a) amended by Order dated January 2, 1986, further amended by Order dated January 24, 1986 effective 
January 2, 1986, nun pro tunc.) 
(Rule 2.4(d)(2) amended by Order dated September 10, 1986, effective September 10, 1986.) 
(Rules 2.1, 2.6, 2.7 and 2.8 amended by Order dated June 30, 1987.) 
(Rule 2.4(j) amended by Order dated October 1, 1987, effective October 1, 1987.) 
(Rule 2.4(f)(1) amended by Order dated February 22, 1988.) 
(Rule 2.4(d), (h) and (i) amended by Order dated February 23, 1988.) 
(Rule 2.4(e) amended by Order dated March 13, 1989, effective April 1, 1989, corrected June 1, 1989.) 
(Rule 2.4(i)(3) amended by Order dated March 20, 1990, effective April 2, 1990.) 
(Rule 2.4(a) amended by Order dated January 10, 1991.) 
(Rule 2.4(d), (e) and (i) amended by Order dated July 22, 1991.) 
(Rule 2.4(b) amended by Order dated December 22, 1992.) 
(Rule 2.4(a), (e) and (f) amended by Order dated December 13, 1993.) 
(Rule 2.4(i)(3) amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 2.4 (a) amended by Order dated July 10, 1998.) 
(Rule 2.4(e), (f), (g), (h), (i) and (j) amended by Order dated February 5, 2001.) 
(Rule 2.4(b)(2) and (i)(2)(a) and (b) amended by Order dated June 28, 2001.) 
(Rule 2.4(b)(1) and (2);(e)(4); (f)(1); (g); (h); and (i)(2)(a) and (b), (3) and (4) amended by Order dated June 17, 2003, 
effective July 1, 2003.) 
(Rule 2.4(d)(3) added by Order dated January 21, 2005.) 
(Rule 2.4(b)(2) amended by Order dated April 26, 2007.) 
(Rule 2.4(g) and 2.4(h) amended by Order dated October 19, 2009.) 
(Rule 2.4(a) amended by Order dated August 23, 2010, effective January 1, 2011.) 
(Rule 2.4(e)(8) added by Order dated August 12, 2013, effective November 1, 2013.) 
(Former Rule 2.4(f)(3), 2.4(f)(5), and 2.4(h) deleted; former Rule 2.4(e)(3), 2.4(e)(4), 2.4(e)(5), 2.4(e)(6), 2.4(e)(7), 2.4(e)(8), 
2.4(f)(4), 2.4(i), and 2.4(j) redesignated as Rule 2.4(e)(4), 2.4(e)(5), 2.4(e)(6), 2.4(e)(7), 2.4(e)(11), 2.4(e)(12), 2.4(f)(3), 
2.4(h), and 2.4(i); Rule 2.4(a), 2.4(b)(1), 2.4(b)(2), 2.4(c), 2.4(d)(1), 2.4(d)(2)(A). 2.4(d)(2)(B), 2.4(d)(3), 2.4(e), 2.4(e)(1), 
2.4(e)(2), 2.4(e)(4), 2.4(e)(5), 2.4(e)(6), 2.4(e)(7), 2.4(e)(11), 2.4(e)(12), 2.4(f)(1), 2.4(f)(2), 2.4(h)(1), 2.4(h)(2)(A), 
2.4(h)(2)(B), 2.4(h)(3), 2.4(h)(4), 2.4(i)(1), and 2.4(i)(2) amended; Rule 2.4(e)(3), 2.4(e)(8), 2.4(e)(9), and 2.4(e)(10) added by 
Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.5 Intake and Review of Inquiries and Complaints by Client Assistance Office. 

(a) Client Assistance Office. The Bar shall maintain a Client Assistance Office, separate from that of Disciplinary 
Counsel. The Client Assistance Office shall, to the extent possible and resources permitting, receive, review, 
and respond to all inquiries from the public concerning the conduct of attorneys and may refer inquirers to 
other resources. The Client Assistance Office will consider inquiries submitted in person, by telephone or by 
e‐mail,  but may require the complainant to submit the matter in writing before taking any action. The Client 
Assistance Office will determine the manner and extent of review required for the appropriate disposition of 
any inquiry. 

(b) Disposition by Client Assistance Office. 

(1) If the Client Assistance Office determines that, even if true, an inquiry does not allege misconduct, it 
shall dismiss the inquiry with written notice to the complainant and to the attorney named in the inquiry. 

(2) If the Client Assistance Office determines, after reviewing the inquiry and any other information 
deemed relevant, that there is sufficient evidence to support a reasonable belief that misconduct may 
have occurred, the inquiry shall be referred to Disciplinary Counsel as a grievance. Otherwise, the inquiry 
shall be dismissed with written notice to the complainant and the attorney. 

(3) The Client Assistance Office may, at the request of the complainant, contact the attorney and attempt 
to assist the parties in resolving the complainant’s concerns, but the provision of such assistance does not 
preclude a referral to Disciplinary Counsel of any matter brought to the attention of the Client Assistance 
Office. 
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(c) Review by General Counsel. Any inquiry dismissed by the Client Assistance Office may be reviewed by 
General Counsel upon written request of the complainant. General Counsel may request additional 
information from the complainant or the attorney and, after review, shall either affirm the Client Assistance 
Office dismissal or refer the inquiry to Disciplinary Counsel as a grievance. The decision of General Counsel is 
final.  
 
(Rule 2.5 amended by Order dated January 17, 1992.) 
(Rule 2.5(g) amended by Order dated October 10, 1994.) 
(Rule 2.5(c), (f), (g), and (h) amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 2.5(a), (b), (c), (d), (f), (h) and (i) amended by Order dated February 5, 2001.) 
(Rule 2.5(a) and (b) added and former Rule 2.5(b) through (i) renumbered 2.6  by Order dated July 9, 2003, effective August 
1, 2003.) 
(Rule 2.5(a) and (b) amended and 2.5(c) added by Order dated August 29, 2007.) 
(Rule 2.5(a), 2.5(b)(1), 2.5(b)(2), and 2.5(c) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.6 Investigations 

(a) Review of Grievance by Disciplinary Counsel. 

(1) For grievances referred to Disciplinary Counsel by the Client Assistance Office pursuant to BR 2.5(a)(2), 
Disciplinary Counsel shall, within 14 days after receipt of the grievance, mail a copy of the grievance to the 
attorney, if the Client Assistance Office has not already done so, and notify the attorney that he or she 
must respond to the grievance in writing to Disciplinary Counsel within 21 days of the date Disciplinary 
Counsel requests such a response. Disciplinary Counsel may grant an extension of time to respond for 
good cause shown upon the written request of the attorney. An attorney need not respond to the 
grievance if he or she provided a response to the Client Assistance Office and is notified by Disciplinary 
Counsel that further information from the attorney is not necessary. 

(2) If the attorney fails to respond to Disciplinary Counsel or to provide records requested by Disciplinary 
Counsel within the time allowed, Disciplinary Counsel may file a petition with the Disciplinary Board to 
suspend the attorney from the practice of law, pursuant to the procedure set forth in BR 7.1. 
Notwithstanding the filing of a petition under this rule, Disciplinary Counsel may investigate the grievance. 

(3) Disciplinary Counsel may, if appropriate, offer to enter into a diversion agreement with the attorney 
pursuant to BR 2.10. If Disciplinary Counsel chooses not to offer a diversion agreement to the attorney 
pursuant to BR 2.10 and does not dismiss the grievance pursuant to BR 2.6(b), Disciplinary Counsel shall 
refer the grievance to the SPRB at a scheduled meeting. 

(b) Dismissal of Grievance by Disciplinary Counsel. If, after considering a grievance, the response of the 
attorney, and any additional information deemed relevant, Disciplinary Counsel determines that probable 
cause does not exist to believe misconduct has occurred, Disciplinary Counsel shall dismiss the grievance. 
Disciplinary Counsel shall notify the complainant and the attorney of the dismissal in writing. A complainant 
may contest in writing the action taken by Disciplinary Counsel in dismissing his or her grievance, in which case 
Disciplinary Counsel shall submit a report on the grievance to the SPRB at a scheduled meeting. The SPRB shall 
thereafter take such action as it deems appropriate. 

(c) Review of Grievance by SPRB. 

(1) The SPRB shall evaluate a grievance based on the report of Disciplinary Counsel to determine whether 
probable cause exists to believe misconduct has occurred. The SPRB shall either dismiss the grievance, 
admonish the attorney, direct Disciplinary Counsel to file a formal complaint by the Bar against the 
attorney, or take action within the discretion granted to the SPRB by these rules. 

(A) If the SPRB determines that probable cause does not exist to believe misconduct has occurred, 
the SPRB shall dismiss the grievance and Disciplinary Counsel shall notify the complainant and the 
attorney of the dismissal in writing. 
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(B) If the SPRB determines that the attorney should be admonished, Disciplinary Counsel shall so 
notify the attorney within 14 days of the SPRB’s meeting. If an attorney refuses to accept the 
admonition within the time specified by Disciplinary Counsel, Disciplinary Counsel shall file a formal 
complaint against the attorney on behalf of the bar. Disciplinary Counsel shall notify the complainant 
in writing of the admonition of the attorney. 

(C) If the SPRB determines that the complaint should be investigated further, Disciplinary Counsel 
shall conduct the investigation and notify the complainant and the attorney in writing of such action. 

(d) Reconsideration; Discretion to Rescind. 

(1) An SPRB decision to dismiss a grievance or allegation of misconduct against an attorney shall not 
preclude reconsideration or further proceedings on such grievance or allegation, if evidence that is not 
available or submitted at the time of such dismissal justifies, in the judgment of not less than a majority of 
SPRB, such reconsideration or further proceedings. 

(2) The SPRB may rescind a decision to file a formal complaint against an attorney only when, to the 
satisfaction of a majority of the entire SPRB, good cause exists. Good cause is: 

(A) new evidence that would have clearly affected the SPRB’s decision to file a formal complaint; or 

(B) legal authority, not known to the SPRB at the time of its last consideration of the matter, that 
establishes that the SPRB’s decision to file a formal complaint was incorrect. 

(e) Approval of Filing of Formal Complaint. 

(1) If the SPRB determines that a formal complaint should be filed against an attorney, or if an attorney 
rejects an admonition offered by the SPRB, Disciplinary Counsel may appoint Bar Counsel. Disciplinary 
Counsel shall notify the attorney and the complainant in writing of such action.  

(2) Notwithstanding an SPRB determination that probable cause exists to believe misconduct has 
occurred, the SPRB shall have the discretion to direct that the Bar take no further action on a grievance or 
allegation of misconduct if one or more of the following circumstances exist: 

(A) the attorney is no longer an active member of the Bar or is not engaged in the practice of law, and 
is required under BR 8.1 to demonstrate good moral character and general fitness to practice law 
before resuming active membership status or the practice of law in Oregon; 

(B) other disciplinary proceedings are pending that are likely to result in the attorney’s disbarment; 

(C) other disciplinary charges are authorized or pending and the anticipated sanction, should the Bar 
prevail on those charges, is not likely to be affected by a finding of misconduct in the new matter or 
on an additional charge; or 

(D) formal disciplinary proceedings are impractical in light of the circumstances or the likely outcome 
of the proceedings. 

An exercise of discretion under this rule to take no further action on a grievance or allegation of 
misconduct shall not preclude further SPRB consideration or proceedings on such grievance or allegation 
in the future. 

(3) Notwithstanding an SPRB determination that probable cause exists to believe misconduct has 
occurred, the SPRB shall have the discretion to dismiss a grievance or allegation of misconduct if the SPRB, 
considering the facts and circumstances as a whole, determines that dismissal would further the interests 
of justice and would not be harmful to the interests of clients or the public. Factors the SPRB may take 
into account in exercising that discretion include, but are not limited to: 
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(c) Review by General Counsel. Any inquiry dismissed by the Client Assistance Office may be reviewed by 
General Counsel upon written request of the complainant. General Counsel may request additional 
information from the complainant or the attorney and, after review, shall either affirm the Client Assistance 
Office dismissal or refer the inquiry to Disciplinary Counsel as a grievance. The decision of General Counsel is 
final.  
 
(Rule 2.5 amended by Order dated January 17, 1992.) 
(Rule 2.5(g) amended by Order dated October 10, 1994.) 
(Rule 2.5(c), (f), (g), and (h) amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 2.5(a), (b), (c), (d), (f), (h) and (i) amended by Order dated February 5, 2001.) 
(Rule 2.5(a) and (b) added and former Rule 2.5(b) through (i) renumbered 2.6  by Order dated July 9, 2003, effective August 
1, 2003.) 
(Rule 2.5(a) and (b) amended and 2.5(c) added by Order dated August 29, 2007.) 
(Rule 2.5(a), 2.5(b)(1), 2.5(b)(2), and 2.5(c) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.6 Investigations 

(a) Review of Grievance by Disciplinary Counsel. 

(1) For grievances referred to Disciplinary Counsel by the Client Assistance Office pursuant to BR 2.5(a)(2), 
Disciplinary Counsel shall, within 14 days after receipt of the grievance, mail a copy of the grievance to the 
attorney, if the Client Assistance Office has not already done so, and notify the attorney that he or she 
must respond to the grievance in writing to Disciplinary Counsel within 21 days of the date Disciplinary 
Counsel requests such a response. Disciplinary Counsel may grant an extension of time to respond for 
good cause shown upon the written request of the attorney. An attorney need not respond to the 
grievance if he or she provided a response to the Client Assistance Office and is notified by Disciplinary 
Counsel that further information from the attorney is not necessary. 

(2) If the attorney fails to respond to Disciplinary Counsel or to provide records requested by Disciplinary 
Counsel within the time allowed, Disciplinary Counsel may file a petition with the Disciplinary Board to 
suspend the attorney from the practice of law, pursuant to the procedure set forth in BR 7.1. 
Notwithstanding the filing of a petition under this rule, Disciplinary Counsel may investigate the grievance. 

(3) Disciplinary Counsel may, if appropriate, offer to enter into a diversion agreement with the attorney 
pursuant to BR 2.10. If Disciplinary Counsel chooses not to offer a diversion agreement to the attorney 
pursuant to BR 2.10 and does not dismiss the grievance pursuant to BR 2.6(b), Disciplinary Counsel shall 
refer the grievance to the SPRB at a scheduled meeting. 

(b) Dismissal of Grievance by Disciplinary Counsel. If, after considering a grievance, the response of the 
attorney, and any additional information deemed relevant, Disciplinary Counsel determines that probable 
cause does not exist to believe misconduct has occurred, Disciplinary Counsel shall dismiss the grievance. 
Disciplinary Counsel shall notify the complainant and the attorney of the dismissal in writing. A complainant 
may contest in writing the action taken by Disciplinary Counsel in dismissing his or her grievance, in which case 
Disciplinary Counsel shall submit a report on the grievance to the SPRB at a scheduled meeting. The SPRB shall 
thereafter take such action as it deems appropriate. 

(c) Review of Grievance by SPRB. 

(1) The SPRB shall evaluate a grievance based on the report of Disciplinary Counsel to determine whether 
probable cause exists to believe misconduct has occurred. The SPRB shall either dismiss the grievance, 
admonish the attorney, direct Disciplinary Counsel to file a formal complaint by the Bar against the 
attorney, or take action within the discretion granted to the SPRB by these rules. 

(A) If the SPRB determines that probable cause does not exist to believe misconduct has occurred, 
the SPRB shall dismiss the grievance and Disciplinary Counsel shall notify the complainant and the 
attorney of the dismissal in writing. 
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(B) If the SPRB determines that the attorney should be admonished, Disciplinary Counsel shall so 
notify the attorney within 14 days of the SPRB’s meeting. If an attorney refuses to accept the 
admonition within the time specified by Disciplinary Counsel, Disciplinary Counsel shall file a formal 
complaint against the attorney on behalf of the bar. Disciplinary Counsel shall notify the complainant 
in writing of the admonition of the attorney. 

(C) If the SPRB determines that the complaint should be investigated further, Disciplinary Counsel 
shall conduct the investigation and notify the complainant and the attorney in writing of such action. 

(d) Reconsideration; Discretion to Rescind. 

(1) An SPRB decision to dismiss a grievance or allegation of misconduct against an attorney shall not 
preclude reconsideration or further proceedings on such grievance or allegation, if evidence that is not 
available or submitted at the time of such dismissal justifies, in the judgment of not less than a majority of 
SPRB, such reconsideration or further proceedings. 

(2) The SPRB may rescind a decision to file a formal complaint against an attorney only when, to the 
satisfaction of a majority of the entire SPRB, good cause exists. Good cause is: 

(A) new evidence that would have clearly affected the SPRB’s decision to file a formal complaint; or 

(B) legal authority, not known to the SPRB at the time of its last consideration of the matter, that 
establishes that the SPRB’s decision to file a formal complaint was incorrect. 

(e) Approval of Filing of Formal Complaint. 

(1) If the SPRB determines that a formal complaint should be filed against an attorney, or if an attorney 
rejects an admonition offered by the SPRB, Disciplinary Counsel may appoint Bar Counsel. Disciplinary 
Counsel shall notify the attorney and the complainant in writing of such action.  

(2) Notwithstanding an SPRB determination that probable cause exists to believe misconduct has 
occurred, the SPRB shall have the discretion to direct that the Bar take no further action on a grievance or 
allegation of misconduct if one or more of the following circumstances exist: 

(A) the attorney is no longer an active member of the Bar or is not engaged in the practice of law, and 
is required under BR 8.1 to demonstrate good moral character and general fitness to practice law 
before resuming active membership status or the practice of law in Oregon; 

(B) other disciplinary proceedings are pending that are likely to result in the attorney’s disbarment; 

(C) other disciplinary charges are authorized or pending and the anticipated sanction, should the Bar 
prevail on those charges, is not likely to be affected by a finding of misconduct in the new matter or 
on an additional charge; or 

(D) formal disciplinary proceedings are impractical in light of the circumstances or the likely outcome 
of the proceedings. 

An exercise of discretion under this rule to take no further action on a grievance or allegation of 
misconduct shall not preclude further SPRB consideration or proceedings on such grievance or allegation 
in the future. 

(3) Notwithstanding an SPRB determination that probable cause exists to believe misconduct has 
occurred, the SPRB shall have the discretion to dismiss a grievance or allegation of misconduct if the SPRB, 
considering the facts and circumstances as a whole, determines that dismissal would further the interests 
of justice and would not be harmful to the interests of clients or the public. Factors the SPRB may take 
into account in exercising that discretion include, but are not limited to: 
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(A) the attorney’s mental state; 

(B) whether the misconduct is an isolated event or part of a pattern of misconduct; 

(C) the potential or actual injury caused by the attorney’s misconduct; 

(D) whether the attorney fully cooperated in the investigation of the misconduct; and 

(E) whether the attorney previously was admonished or disciplined for misconduct. 

Misconduct that adversely reflects on the attorney’s honesty, trustworthiness, or fitness to practice law 
shall not be subject to dismissal under this rule. 

(f) Investigation of Inquiries Involving Disciplinary Counsel, General Counsel, or other Bar agents. Inquiries that 
allege misconduct concerning Disciplinary Counsel or General Counsel of the Bar, or that Bar Counsel has 
engaged in misconduct while acting on the Bar’s behalf, shall be referred to the chairperson of the SPRB within 
seven days of their receipt by the Bar. 

(1) If the SPRB chairperson determines that probable cause does not exist to believe misconduct has 
occurred, the SPRB chairperson shall dismiss the inquiry and notify the parties of the dismissal in writing. 
A complainant may contest the dismissal in writing, in which case the matter shall be submitted to the 
SPRB at a scheduled meeting. The SPRB shall thereafter take such action as it deems appropriate. 

(2) If the SPRB chairperson determines the inquiry should be investigated, the SPRB chairperson may 
appoint an investigator of his or her choice to investigate the matter and to report on the matter directly 
to the SPRB. The same procedure shall, as far as practicable, apply to the investigation of such grievances 
as apply to members of the Bar generally. 

 
(Rule 2.6 amended and 2.6(g)(3) added by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.6 amended by Order dated December 8, 2003, effective January 1, 2004.) 
(Rule 2.6(g)(1) amended by Order dated March 20, 2008.) 
(Rule 2.6(f)(2) amended by Order dated October 19, 2009.) 
(Rule 2.6(a)(2) amended by Order dated August 12, 2013, effective November 1, 2013.) 
(Former Rule 2.6(e), 2.6(f), and 2.6(g) redesignated as 2.6(d), 2.6(e), and 2.6(f); former Rule 2.6(d) deleted; Rule 2.6(a)(3), 
Rule 2.6(e)(2)(A), 2.6(e)(2)(B), 2.6(e)(2)(C), 2.6(e)(2)(D), 2.6(e)(3)(A), 2.6(e)(3)(B), 2.6(e)(3)(C), 2.6(e)(3)(D), and 2.6(e)(3)(E) 
added; and 2.6(a), 2.6(a)(1), 2.6(a)(2), 2.6(b), 2.6(c), 2.6(c)(1), 2.6(c)(1)(A), 2.6(c)(1)(B), 2.6(c)(1)(C), 2.6(d)(1), 2.6(d)(2), 
2.6(d)(2)(A), 2.6(d)(2)(B), 2.6(e), 2.6(e)(1), 2.6(e)(2), 2.6(e)(2)(C), 2.6(e)(3), 2.6(e)(3)(D), 2.6(f), 2.6(f)(1), and 2.6(f)(2) 
amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.7 Investigations Of Alleged Misconduct Other Than By Inquiry. 

Allegations or instances of alleged misconduct that are brought or come to the attention of the Bar other than 
through the receipt of a written inquiry shall be evaluated using the procedure specified in BR 2.6 except as 
that rule may be inapplicable due to the lack of a written grievance or a complainant with whom to 
communicate. 
 
(Rule amended and renumbered by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.7 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.8 Proceedings Not To Stop On Compromise. 

Neither unwillingness nor neglect of the complainant to pursue a grievance or to participate as a witness, nor 
settlement, compromise or restitution of any civil claim, shall, in and of itself, justify any failure to undertake 
or complete the investigation or the formal resolution of a disciplinary or contested reinstatement matter or 
proceeding. 
 
(Rule 2.7 amended by Order dated July 22, 1991.) 
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(Rule renumbered by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.8 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.9 Requests For Information And Assistance. 

The Bar may request a complainant or applicant to supply and disclose to the investigating authorities of the 
Bar all documentary and other evidence in his or her possession, and the names and addresses of witnesses 
relating to his or her inquiry, and may otherwise request the complainant to assist such  investigating 
authorities in obtaining evidence in support of the facts surrounding his or her inquiry. 
 
(Rule renumbered by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.9 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.10 Diversion. 

(a) Diversion Offered by Disciplinary Counsel. As an alternative to seeking authority from the SPRB to offer an 
attorney an admonition or to file a formal complaint, Disciplinary Counsel may offer to the attorney to divert a 
grievance on the condition that the attorney enter into a diversion agreement in which the attorney agrees to 
participate in a remedial program as set forth in the agreement. An attorney does not have a right to have a 
grievance diverted under this rule. 

(b) Diversion Eligibility. Disciplinary Counsel may consider diversion of a grievance if: 

(1) The misconduct does not involve the misappropriation of funds or property; fraud, dishonesty, deceit 
or misrepresentation; or the commission of a misdemeanor involving moral turpitude or a felony under 
Oregon law; 

(2) The misconduct appears to be the result of inadequate law office management, chemical dependency, 
a physical or mental health condition, negligence, or a lack of training, education or other similar 
circumstance; and  

(3) There appears to be a reasonable likelihood that the successful completion of a remedial program will 
prevent the recurrence of conduct by the attorney similar to that under consideration for diversion. 

(c) Offer of Diversion. 

(1) If, after investigation, Disciplinary Counsel determines that an attorney may have committed 
misconduct and that the matter is appropriate for diversion under this rule, Disciplinary Counsel may offer 
a diversion agreement to the attorney. The attorney has 30 days from the date diversion is offered to 
accept and enter into the diversion agreement. Disciplinary Counsel may grant an extension of time to the 
attorney for good cause shown. 

(2) An attorney may decline to enter into a diversion agreement, in which case Disciplinary Counsel shall 
refer the grievance to the SPRB for review pursuant to Rule 2.6. 

(d) Diversion Agreement. 

(1) A diversion agreement shall require the attorney to participate in a specified remedial program to 
address the apparent cause of the misconduct. Such a remedial program may include, but is not limited 
to: appointment of a diversion supervisor; assistance or training in law office management; chemical 
dependency treatment; counseling or peer support meetings; oversight by an experienced practicing 
attorney; voluntary limitation of areas of practice for the period of the diversion agreement; restitution; 
or a prescribed course of continuing legal education. The attorney shall pay the costs of a remedial 
program. 
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(A) the attorney’s mental state; 

(B) whether the misconduct is an isolated event or part of a pattern of misconduct; 

(C) the potential or actual injury caused by the attorney’s misconduct; 

(D) whether the attorney fully cooperated in the investigation of the misconduct; and 

(E) whether the attorney previously was admonished or disciplined for misconduct. 

Misconduct that adversely reflects on the attorney’s honesty, trustworthiness, or fitness to practice law 
shall not be subject to dismissal under this rule. 

(f) Investigation of Inquiries Involving Disciplinary Counsel, General Counsel, or other Bar agents. Inquiries that 
allege misconduct concerning Disciplinary Counsel or General Counsel of the Bar, or that Bar Counsel has 
engaged in misconduct while acting on the Bar’s behalf, shall be referred to the chairperson of the SPRB within 
seven days of their receipt by the Bar. 

(1) If the SPRB chairperson determines that probable cause does not exist to believe misconduct has 
occurred, the SPRB chairperson shall dismiss the inquiry and notify the parties of the dismissal in writing. 
A complainant may contest the dismissal in writing, in which case the matter shall be submitted to the 
SPRB at a scheduled meeting. The SPRB shall thereafter take such action as it deems appropriate. 

(2) If the SPRB chairperson determines the inquiry should be investigated, the SPRB chairperson may 
appoint an investigator of his or her choice to investigate the matter and to report on the matter directly 
to the SPRB. The same procedure shall, as far as practicable, apply to the investigation of such grievances 
as apply to members of the Bar generally. 

 
(Rule 2.6 amended and 2.6(g)(3) added by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.6 amended by Order dated December 8, 2003, effective January 1, 2004.) 
(Rule 2.6(g)(1) amended by Order dated March 20, 2008.) 
(Rule 2.6(f)(2) amended by Order dated October 19, 2009.) 
(Rule 2.6(a)(2) amended by Order dated August 12, 2013, effective November 1, 2013.) 
(Former Rule 2.6(e), 2.6(f), and 2.6(g) redesignated as 2.6(d), 2.6(e), and 2.6(f); former Rule 2.6(d) deleted; Rule 2.6(a)(3), 
Rule 2.6(e)(2)(A), 2.6(e)(2)(B), 2.6(e)(2)(C), 2.6(e)(2)(D), 2.6(e)(3)(A), 2.6(e)(3)(B), 2.6(e)(3)(C), 2.6(e)(3)(D), and 2.6(e)(3)(E) 
added; and 2.6(a), 2.6(a)(1), 2.6(a)(2), 2.6(b), 2.6(c), 2.6(c)(1), 2.6(c)(1)(A), 2.6(c)(1)(B), 2.6(c)(1)(C), 2.6(d)(1), 2.6(d)(2), 
2.6(d)(2)(A), 2.6(d)(2)(B), 2.6(e), 2.6(e)(1), 2.6(e)(2), 2.6(e)(2)(C), 2.6(e)(3), 2.6(e)(3)(D), 2.6(f), 2.6(f)(1), and 2.6(f)(2) 
amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.7 Investigations Of Alleged Misconduct Other Than By Inquiry. 

Allegations or instances of alleged misconduct that are brought or come to the attention of the Bar other than 
through the receipt of a written inquiry shall be evaluated using the procedure specified in BR 2.6 except as 
that rule may be inapplicable due to the lack of a written grievance or a complainant with whom to 
communicate. 
 
(Rule amended and renumbered by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.7 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.8 Proceedings Not To Stop On Compromise. 

Neither unwillingness nor neglect of the complainant to pursue a grievance or to participate as a witness, nor 
settlement, compromise or restitution of any civil claim, shall, in and of itself, justify any failure to undertake 
or complete the investigation or the formal resolution of a disciplinary or contested reinstatement matter or 
proceeding. 
 
(Rule 2.7 amended by Order dated July 22, 1991.) 
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(Rule renumbered by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.8 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.9 Requests For Information And Assistance. 

The Bar may request a complainant or applicant to supply and disclose to the investigating authorities of the 
Bar all documentary and other evidence in his or her possession, and the names and addresses of witnesses 
relating to his or her inquiry, and may otherwise request the complainant to assist such  investigating 
authorities in obtaining evidence in support of the facts surrounding his or her inquiry. 
 
(Rule renumbered by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.9 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 2.10 Diversion. 

(a) Diversion Offered by Disciplinary Counsel. As an alternative to seeking authority from the SPRB to offer an 
attorney an admonition or to file a formal complaint, Disciplinary Counsel may offer to the attorney to divert a 
grievance on the condition that the attorney enter into a diversion agreement in which the attorney agrees to 
participate in a remedial program as set forth in the agreement. An attorney does not have a right to have a 
grievance diverted under this rule. 

(b) Diversion Eligibility. Disciplinary Counsel may consider diversion of a grievance if: 

(1) The misconduct does not involve the misappropriation of funds or property; fraud, dishonesty, deceit 
or misrepresentation; or the commission of a misdemeanor involving moral turpitude or a felony under 
Oregon law; 

(2) The misconduct appears to be the result of inadequate law office management, chemical dependency, 
a physical or mental health condition, negligence, or a lack of training, education or other similar 
circumstance; and  

(3) There appears to be a reasonable likelihood that the successful completion of a remedial program will 
prevent the recurrence of conduct by the attorney similar to that under consideration for diversion. 

(c) Offer of Diversion. 

(1) If, after investigation, Disciplinary Counsel determines that an attorney may have committed 
misconduct and that the matter is appropriate for diversion under this rule, Disciplinary Counsel may offer 
a diversion agreement to the attorney. The attorney has 30 days from the date diversion is offered to 
accept and enter into the diversion agreement. Disciplinary Counsel may grant an extension of time to the 
attorney for good cause shown. 

(2) An attorney may decline to enter into a diversion agreement, in which case Disciplinary Counsel shall 
refer the grievance to the SPRB for review pursuant to Rule 2.6. 

(d) Diversion Agreement. 

(1) A diversion agreement shall require the attorney to participate in a specified remedial program to 
address the apparent cause of the misconduct. Such a remedial program may include, but is not limited 
to: appointment of a diversion supervisor; assistance or training in law office management; chemical 
dependency treatment; counseling or peer support meetings; oversight by an experienced practicing 
attorney; voluntary limitation of areas of practice for the period of the diversion agreement; restitution; 
or a prescribed course of continuing legal education. The attorney shall pay the costs of a remedial 
program. 
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(2) A diversion agreement shall require the attorney to stipulate to a set of facts concerning the complaint 
or allegation of misconduct being diverted and to agree that, in the event the attorney fails to comply 
with the terms of the diversion agreement, the stipulated facts shall be deemed true in any subsequent 
disciplinary proceeding. 

(3) A diversion agreement may be amended at any time by agreement between Disciplinary Counsel and 
the attorney. Disciplinary Counsel is not obligated to amend a diversion agreement to incorporate 
additional complaints or allegations of misconduct made against the attorney subsequent to the date of 
the original agreement. 

(4) The term of a diversion agreement shall be no more than 24 months following the date of the last 
amendment to the agreement. 

(5) In a diversion agreement, the attorney shall agree that a diversion supervisor, treatment provider or 
any other person to whom the attorney has been referred pursuant to the remedial program specified in 
the agreement shall report to Disciplinary Counsel any failure by the attorney to comply with the terms of 
the agreement. 

(6) If a diversion agreement is entered into between Disciplinary Counsel and the attorney, Disciplinary 
Counsel shall so notify the complainant in writing. 

(e) Compliance and Disposition. 

(1) If it appears to Disciplinary Counsel that an attorney has failed to comply with the terms of a diversion 
agreement and Disciplinary Counsel determines that the allegation of noncompliance, if true, warrants 
the termination of the diversion agreement, Disciplinary Counsel shall provide the attorney an 
opportunity to be heard, through written submission, concerning the alleged noncompliance. Thereafter, 
Disciplinary Counsel shall determine whether to terminate the diversion agreement and, if so, shall refer 
the matter to the SPRB for review pursuant to BR 2.6. 

(2) If an attorney fulfills the terms of a diversion agreement, Disciplinary Counsel thereafter shall dismiss 
the grievance with written notice to the complainant and the attorney. The dismissal of a grievance after 
diversion shall not be considered a prior disciplinary offense in any subsequent proceeding against the 
attorney. 

(f) Public Records Status. The Bar shall treat records relating to a grievance diverted under this rule, a 
diversion agreement, or a remedial program as official records of the Bar, subject to the Oregon Public 
Records Law and also subject to any applicable exemption. 
 
(Rule 2.10 added by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.10(a), 2.10(c)(2), and 2.10(d)(4) amended by Order dated October 19, 2009.) 
(Rule 2.10(a), 2.10(b), 2.10(c)(1), 2.10(c)(2), 2.10(d)(1), 2.10(d)(2), 2.10(d)(3), 2.10(d)(6), 2.10(e)(1), 2.10(e)(2), and 2.10(f) 
amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 3 — Special Proceedings 

Rule 3.1 Interlocutory Suspension During Pendency Of Disciplinary Proceedings. 

(a) Petition for Interlocutory Suspension. At any time after Disciplinary Counsel has determined probable 
cause exists that an attorney has engaged in misconduct, has evidence sufficient to establish a probable 
violation of one or more rules of professional conduct or the Bar Act, and reasonably believes that clients or 
others will suffer immediate and irreparable harm by the continued practice of law by the attorney, 
Disciplinary Counsel shall petition the Adjudicator for an order for interlocutory suspension of the attorney’s 
license to practice law pending the outcome of the disciplinary proceeding. 
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(b) Contents of Petition; Notice to Answer; Service. A petition for the suspension of an attorney under this rule 
shall set forth the acts and violations of the rules of professional conduct or statutes submitted by the Bar, 
together with an explanation of why interlocutory suspension is warranted under BR 3.1(a). If a formal 
complaint has been filed against the attorney, a copy shall be attached. The petition may be supported by 
documents or affidavits. The notice to answer shall provide that an answer to the petition must be filed with 
the Disciplinary Board Clerk within 14 days of service and that, absent the timely filing of an answer with the 
Disciplinary Board Clerk, the relief sought can be obtained. Disciplinary Counsel shall file the petition with the 
Disciplinary Board Clerk and shall serve a copy, along with the notice of answer, on the attorney pursuant to 
BR 1.8. 

(c) Answer by Attorney. The attorney shall file an answer to the Bar’s petition with the Disciplinary Board Clerk 
within 14 days of service. The attorney shall mail a copy of the answer to Disciplinary Counsel and file proof of 
mailing with the Disciplinary Board Clerk. 

(d) Default; Entry of Order. The failure of the attorney to answer the Bar’s petition within the time provided in 
BR 3.1(c) constitutes a waiver of the attorney’s right to contest the Bar’s petition, and all factual allegations 
contained in the petition shall be deemed true. Not earlier than 14 days after service of the petition and in the 
absence of an answer filed by the attorney named in the petition, the Adjudicator shall review the sufficiency 
of the petition. If the petition establishes a probable violation of one or more rules of professional conduct or 
the Bar Act, and a reasonable belief that clients or others will suffer immediate or irreparable harm by the 
continued practice of law by the attorney, the Adjudicator shall enter an appropriate interlocutory order 
suspending the attorney’s license to practice law until further order of the Adjudicator or the Supreme Court. 
The Disciplinary Board Clerk shall send copies of the order to the parties. 

(e) Answer filed; Setting hearing on interlocutory suspension. Upon the timely filing of the attorney’s answer 
pursuant to BR 3.1(c), the Adjudicator shall hold a hearing on the Bar’s petition not less than 30 days nor more 
than 60 days after the date the answer is filed. The Disciplinary Board Clerk shall promptly notify Disciplinary 
Counsel and the attorney named in the petition of the date, time, and location of the hearing. The hearing 
shall take place consistently with BR 5.3(a), (b), (c), and (d). At the hearing, the Bar must prove by clear and 
convincing evidence that one or more rules of professional conduct or provision of the Bar Act has been 
violated by the attorney named in the petition and that clients or others will suffer immediate or irreparable 
harm by the continued practice of law by the attorney. Proof that clients or others will suffer immediate or 
irreparable harm by the continued practice of law by the attorney may include, but is not limited to, 
establishing within the preceding 12‐month period:  

(1)  theft or conversion of funds held by the attorney in any fiduciary capacity, including but not limited to 
funds that should have been maintained in a lawyer trust account;  

(2)  three or more instances of failure to appear in court on behalf of a client notwithstanding having 
notice of the setting; or  

(3) abandoning a practice with no provision of new location or contact information to 3 or more clients. 

If the attorney, having been notified of the date, time, and location of the hearing, fails to appear, the 
Adjudicator may enter an order finding the attorney in default, deeming the allegations contained in the 
petition to be true, proceed on the basis of that default consistent with BR 3.1(d), and enter an appropriate 
order. The Disciplinary Board Clerk shall send copies of the order to the parties. 

(f) Order of Adjudicator; Suspension; Restrictions on Trust Account; Notice to Clients; Custodian; Other Orders. 
The Adjudicator, upon the record pursuant to BR 3.1(d) or after the hearing provided in 3.1(e), shall enter an 
appropriate order. If the Adjudicator grants the Bar’s petition and interlocutorily suspends the attorney’s 
license to practice law, the order of suspension shall state an effective date. The suspension shall remain in 
effect until further order of the Adjudicator or the court. The Adjudicator may enter such other orders as 
appropriate to protect the interests of the suspended attorney, the suspended attorney’s clients, and the 
public, including, but not limited to: 
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(2) A diversion agreement shall require the attorney to stipulate to a set of facts concerning the complaint 
or allegation of misconduct being diverted and to agree that, in the event the attorney fails to comply 
with the terms of the diversion agreement, the stipulated facts shall be deemed true in any subsequent 
disciplinary proceeding. 

(3) A diversion agreement may be amended at any time by agreement between Disciplinary Counsel and 
the attorney. Disciplinary Counsel is not obligated to amend a diversion agreement to incorporate 
additional complaints or allegations of misconduct made against the attorney subsequent to the date of 
the original agreement. 

(4) The term of a diversion agreement shall be no more than 24 months following the date of the last 
amendment to the agreement. 

(5) In a diversion agreement, the attorney shall agree that a diversion supervisor, treatment provider or 
any other person to whom the attorney has been referred pursuant to the remedial program specified in 
the agreement shall report to Disciplinary Counsel any failure by the attorney to comply with the terms of 
the agreement. 

(6) If a diversion agreement is entered into between Disciplinary Counsel and the attorney, Disciplinary 
Counsel shall so notify the complainant in writing. 

(e) Compliance and Disposition. 

(1) If it appears to Disciplinary Counsel that an attorney has failed to comply with the terms of a diversion 
agreement and Disciplinary Counsel determines that the allegation of noncompliance, if true, warrants 
the termination of the diversion agreement, Disciplinary Counsel shall provide the attorney an 
opportunity to be heard, through written submission, concerning the alleged noncompliance. Thereafter, 
Disciplinary Counsel shall determine whether to terminate the diversion agreement and, if so, shall refer 
the matter to the SPRB for review pursuant to BR 2.6. 

(2) If an attorney fulfills the terms of a diversion agreement, Disciplinary Counsel thereafter shall dismiss 
the grievance with written notice to the complainant and the attorney. The dismissal of a grievance after 
diversion shall not be considered a prior disciplinary offense in any subsequent proceeding against the 
attorney. 

(f) Public Records Status. The Bar shall treat records relating to a grievance diverted under this rule, a 
diversion agreement, or a remedial program as official records of the Bar, subject to the Oregon Public 
Records Law and also subject to any applicable exemption. 
 
(Rule 2.10 added by Order dated July 9, 2003, effective August 1, 2003.) 
(Rule 2.10(a), 2.10(c)(2), and 2.10(d)(4) amended by Order dated October 19, 2009.) 
(Rule 2.10(a), 2.10(b), 2.10(c)(1), 2.10(c)(2), 2.10(d)(1), 2.10(d)(2), 2.10(d)(3), 2.10(d)(6), 2.10(e)(1), 2.10(e)(2), and 2.10(f) 
amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 3 — Special Proceedings 

Rule 3.1 Interlocutory Suspension During Pendency Of Disciplinary Proceedings. 

(a) Petition for Interlocutory Suspension. At any time after Disciplinary Counsel has determined probable 
cause exists that an attorney has engaged in misconduct, has evidence sufficient to establish a probable 
violation of one or more rules of professional conduct or the Bar Act, and reasonably believes that clients or 
others will suffer immediate and irreparable harm by the continued practice of law by the attorney, 
Disciplinary Counsel shall petition the Adjudicator for an order for interlocutory suspension of the attorney’s 
license to practice law pending the outcome of the disciplinary proceeding. 
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(b) Contents of Petition; Notice to Answer; Service. A petition for the suspension of an attorney under this rule 
shall set forth the acts and violations of the rules of professional conduct or statutes submitted by the Bar, 
together with an explanation of why interlocutory suspension is warranted under BR 3.1(a). If a formal 
complaint has been filed against the attorney, a copy shall be attached. The petition may be supported by 
documents or affidavits. The notice to answer shall provide that an answer to the petition must be filed with 
the Disciplinary Board Clerk within 14 days of service and that, absent the timely filing of an answer with the 
Disciplinary Board Clerk, the relief sought can be obtained. Disciplinary Counsel shall file the petition with the 
Disciplinary Board Clerk and shall serve a copy, along with the notice of answer, on the attorney pursuant to 
BR 1.8. 

(c) Answer by Attorney. The attorney shall file an answer to the Bar’s petition with the Disciplinary Board Clerk 
within 14 days of service. The attorney shall mail a copy of the answer to Disciplinary Counsel and file proof of 
mailing with the Disciplinary Board Clerk. 

(d) Default; Entry of Order. The failure of the attorney to answer the Bar’s petition within the time provided in 
BR 3.1(c) constitutes a waiver of the attorney’s right to contest the Bar’s petition, and all factual allegations 
contained in the petition shall be deemed true. Not earlier than 14 days after service of the petition and in the 
absence of an answer filed by the attorney named in the petition, the Adjudicator shall review the sufficiency 
of the petition. If the petition establishes a probable violation of one or more rules of professional conduct or 
the Bar Act, and a reasonable belief that clients or others will suffer immediate or irreparable harm by the 
continued practice of law by the attorney, the Adjudicator shall enter an appropriate interlocutory order 
suspending the attorney’s license to practice law until further order of the Adjudicator or the Supreme Court. 
The Disciplinary Board Clerk shall send copies of the order to the parties. 

(e) Answer filed; Setting hearing on interlocutory suspension. Upon the timely filing of the attorney’s answer 
pursuant to BR 3.1(c), the Adjudicator shall hold a hearing on the Bar’s petition not less than 30 days nor more 
than 60 days after the date the answer is filed. The Disciplinary Board Clerk shall promptly notify Disciplinary 
Counsel and the attorney named in the petition of the date, time, and location of the hearing. The hearing 
shall take place consistently with BR 5.3(a), (b), (c), and (d). At the hearing, the Bar must prove by clear and 
convincing evidence that one or more rules of professional conduct or provision of the Bar Act has been 
violated by the attorney named in the petition and that clients or others will suffer immediate or irreparable 
harm by the continued practice of law by the attorney. Proof that clients or others will suffer immediate or 
irreparable harm by the continued practice of law by the attorney may include, but is not limited to, 
establishing within the preceding 12‐month period:  

(1)  theft or conversion of funds held by the attorney in any fiduciary capacity, including but not limited to 
funds that should have been maintained in a lawyer trust account;  

(2)  three or more instances of failure to appear in court on behalf of a client notwithstanding having 
notice of the setting; or  

(3) abandoning a practice with no provision of new location or contact information to 3 or more clients. 

If the attorney, having been notified of the date, time, and location of the hearing, fails to appear, the 
Adjudicator may enter an order finding the attorney in default, deeming the allegations contained in the 
petition to be true, proceed on the basis of that default consistent with BR 3.1(d), and enter an appropriate 
order. The Disciplinary Board Clerk shall send copies of the order to the parties. 

(f) Order of Adjudicator; Suspension; Restrictions on Trust Account; Notice to Clients; Custodian; Other Orders. 
The Adjudicator, upon the record pursuant to BR 3.1(d) or after the hearing provided in 3.1(e), shall enter an 
appropriate order. If the Adjudicator grants the Bar’s petition and interlocutorily suspends the attorney’s 
license to practice law, the order of suspension shall state an effective date. The suspension shall remain in 
effect until further order of the Adjudicator or the court. The Adjudicator may enter such other orders as 
appropriate to protect the interests of the suspended attorney, the suspended attorney’s clients, and the 
public, including, but not limited to: 
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(1) an order that, when served upon a financial institution, serves as an injunction prohibiting withdrawals 
from the attorney’s trust account or accounts except in accordance with restrictions set forth in the 
Adjudicator’s order. 

(2) an order directing the attorney to notify current clients and any affected courts of the attorney’s 
suspension; and to take such steps as are necessary to deliver client property, withdraw from pending 
matters, and refund any unearned fees. 

(3) an order appointing another attorney as custodian to take possession of and inventory the files of the 
suspended attorney and take such further action as necessary to protect the interests of the suspended 
attorney’s clients. Any attorney so appointed by the court shall not disclose any information contained in 
any file without the consent of the affected client, except as is necessary to carry out the order of the 
Adjudicator. 

The Disciplinary Board Clerk shall send copies of the order to the parties. 

(g) Costs and Expenses. The Adjudicator may direct that the costs and expenses associated with any 
proceeding under this rule be allowed to the prevailing party. The procedure for the recovery of such costs 
shall be governed by BR 10.7 as practicable. 

(h) Duties of Attorney. An attorney suspended from practice under this rule shall comply with the 
requirements of BR 6.3(a) and (b). An attorney whose suspension under this rule exceeds 6 months must 
comply with BR 8.1 to be reinstated. An attorney whose suspension under this rule is 6 months or less must 
comply with BR 8.2 in order to be reinstated. 

(i) Application of Other Rules. Except as specifically provided herein, Title 4, Title 5, and Title 6 of the Rules of 
Procedure do not apply to proceedings brought pursuant to BR 3.1. 

 (j) Accelerated Proceedings Following Interlocutory Suspension. When an attorney has been interlocutorily 
suspended by order entered pursuant to BR 3.1(f), the related formal complaint filed by the Bar shall 
thereafter proceed and be determined as an accelerated case, without unnecessary delay. The interlocutory 
suspension shall expire 45 days after date of entry, unless the SPRB authorizes the filing of a formal complaint 
against the attorney for one or more acts described in the petition as a basis for seeking the interlocutory 
petition.  Unless extended by stipulation of the Bar and the attorney, and approved by the Adjudicator, the 
further order contemplated by BR 3.1(f) shall be entered not later than 270 days following the entry of the 
order of interlocutory suspension, subject to continuance for an additional period not to exceed 90 days upon 
motion filed by the Bar, served upon the attorney, and granted by the Adjudicator. 

(k) Supreme Court Review. No later than 14 days after the entry of an order pursuant to BR 3.1(f), Disciplinary 
Counsel or the attorney who is the subject of an order entered pursuant to BR 3.1(f) may request the Supreme 
Court to review the Adjudicator’s order, including conducting a de novo review on the record, on an expedited 
basis. Unless otherwise ordered by the court, an interlocutory order of suspension, if entered, shall remain in 
effect until the court issues its decision. 

 (l) Termination of Interlocutory Suspension. In the event the further order of the court contemplated by 
BR 3.1(f) is not entered within the time provided by BR 3.1(j), the order of interlocutory suspension shall 
automatically terminate without prejudice to any pending or further disciplinary proceeding against the 
attorney. 
 
(Rule 3.1(h) amended by letter dated December 10, 1987.) 
(Rule 3.1 amended by Order dated February 23, 1988.) 
(Rule 3.1(f) amended by Order dated March 13, 1989, effective April 1, 1989, corrected June 1, 1989.) 
(Rule 3.1(a) and (g) amended by Order dated May 15, 1995.) 
(Rule 3.1(g)(3) added  and 3.1(h)‐3.1(j) amended by Order dated October 19, 2009.) 
(Former Rule 3.1(d), 3.1(f), 3.1(g) and 3.1(g)(1) deleted; former Rule 3.1(c), 3.1(e), 3.1(g)(2), 3.1(g)(3), 3.1(h), 3.1(i), and 
3.1(j) redesignated 3.1(e), 3.1(f), 3.1(f)(1), 3.1(f)(3), 3.1(g), 3.1(j), and 3.1(l); Rule 3.1(c), 3.1(d), 3.1(e)(1), 3.1(e)(2), 3.1(e)(3), 
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3.1(f)(2), 3.1(h), 3.1(i), and 3.1(k) added; and Rule 3.1(a), 3.1(b), 3.1(e), 3.1(f), 3.1(f)(1), 3.1(f)(3), 3.1 (g), 3.1(j), and 3.1(l) 
amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 3.2 Mental Incompetency Or Addiction— 
Involuntary Transfer To Inactive Membership Status. 

(a) Summary Transfer to Inactive Status. 

(1) The Supreme Court may summarily order, upon ex parte application by the Bar, that an attorney be 
placed on inactive membership status until reinstated by the court if the attorney has been adjudged by a 
court of competent jurisdiction to be mentally ill or incapacitated. 

(2) A copy of the court’s order shall be personally served on the attorney in the same manner as provided 
by the Oregon Rules of Civil Procedure for service of summons and mailed to his or her guardian, 
conservator and attorney of record in any guardianship or conservatorship proceeding. 

(b) Petition by Bar. 

(1) The Bar may petition the court to determine whether an attorney is disabled from continuing to 
practice law due to: 

(A) a personality disorder; or 

(B) mental infirmity or illness; or 

(C) diminished capacity; or 

(D) addiction to drugs, narcotics or intoxicants. 

The Bar’s petition shall be mailed to the attorney and to his or her guardian, conservator, and attorney of 
record in any guardianship or conservatorship proceeding. 

(2)  

(A) On the filing of such a petition, the court may take or direct such action as it deems necessary or 
proper to determine whether an attorney is disabled. Such action may include, but is not limited to, 
examination of such attorney by the qualified experts as the court shall designate. 

(B) A copy of an order requiring an attorney to appear, for examination or otherwise, shall be mailed 
by the State Court Administrator to the attorney and to his or her guardian, conservator and attorney 
of record in any guardianship or conservatorship proceeding and to Disciplinary Counsel. 

(C) In the event of a failure by the attorney to appear at the appointed time and place for 
examination, the court may place the attorney on inactive membership status until further order of 
the court. 

(D) If, upon consideration of the reports of the designated experts or otherwise, the court finds that 
probable cause exists that the attorney is disabled under the criteria set forth in BR 3.2(b)(1) from 
continuing to practice law, the court may order the attorney to appear before the court or its 
designee to show cause why the attorney should not be placed by the court on inactive membership 
status until reinstated by the court. The State Court Administrator shall mail such a show cause order 
to the attorney and his or her guardian, conservator and attorney of record in any guardianship or 
conservatorship proceeding and to Disciplinary Counsel. 

(E) After any show cause hearing as the court deems appropriate, if the court finds that the attorney 
is disabled from continuing to practice law, the court may order the attorney placed on inactive 
membership status. The State Court Administrator shall mail a copy of an order placing the attorney 
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(1) an order that, when served upon a financial institution, serves as an injunction prohibiting withdrawals 
from the attorney’s trust account or accounts except in accordance with restrictions set forth in the 
Adjudicator’s order. 

(2) an order directing the attorney to notify current clients and any affected courts of the attorney’s 
suspension; and to take such steps as are necessary to deliver client property, withdraw from pending 
matters, and refund any unearned fees. 

(3) an order appointing another attorney as custodian to take possession of and inventory the files of the 
suspended attorney and take such further action as necessary to protect the interests of the suspended 
attorney’s clients. Any attorney so appointed by the court shall not disclose any information contained in 
any file without the consent of the affected client, except as is necessary to carry out the order of the 
Adjudicator. 

The Disciplinary Board Clerk shall send copies of the order to the parties. 

(g) Costs and Expenses. The Adjudicator may direct that the costs and expenses associated with any 
proceeding under this rule be allowed to the prevailing party. The procedure for the recovery of such costs 
shall be governed by BR 10.7 as practicable. 

(h) Duties of Attorney. An attorney suspended from practice under this rule shall comply with the 
requirements of BR 6.3(a) and (b). An attorney whose suspension under this rule exceeds 6 months must 
comply with BR 8.1 to be reinstated. An attorney whose suspension under this rule is 6 months or less must 
comply with BR 8.2 in order to be reinstated. 

(i) Application of Other Rules. Except as specifically provided herein, Title 4, Title 5, and Title 6 of the Rules of 
Procedure do not apply to proceedings brought pursuant to BR 3.1. 

 (j) Accelerated Proceedings Following Interlocutory Suspension. When an attorney has been interlocutorily 
suspended by order entered pursuant to BR 3.1(f), the related formal complaint filed by the Bar shall 
thereafter proceed and be determined as an accelerated case, without unnecessary delay. The interlocutory 
suspension shall expire 45 days after date of entry, unless the SPRB authorizes the filing of a formal complaint 
against the attorney for one or more acts described in the petition as a basis for seeking the interlocutory 
petition.  Unless extended by stipulation of the Bar and the attorney, and approved by the Adjudicator, the 
further order contemplated by BR 3.1(f) shall be entered not later than 270 days following the entry of the 
order of interlocutory suspension, subject to continuance for an additional period not to exceed 90 days upon 
motion filed by the Bar, served upon the attorney, and granted by the Adjudicator. 

(k) Supreme Court Review. No later than 14 days after the entry of an order pursuant to BR 3.1(f), Disciplinary 
Counsel or the attorney who is the subject of an order entered pursuant to BR 3.1(f) may request the Supreme 
Court to review the Adjudicator’s order, including conducting a de novo review on the record, on an expedited 
basis. Unless otherwise ordered by the court, an interlocutory order of suspension, if entered, shall remain in 
effect until the court issues its decision. 

 (l) Termination of Interlocutory Suspension. In the event the further order of the court contemplated by 
BR 3.1(f) is not entered within the time provided by BR 3.1(j), the order of interlocutory suspension shall 
automatically terminate without prejudice to any pending or further disciplinary proceeding against the 
attorney. 
 
(Rule 3.1(h) amended by letter dated December 10, 1987.) 
(Rule 3.1 amended by Order dated February 23, 1988.) 
(Rule 3.1(f) amended by Order dated March 13, 1989, effective April 1, 1989, corrected June 1, 1989.) 
(Rule 3.1(a) and (g) amended by Order dated May 15, 1995.) 
(Rule 3.1(g)(3) added  and 3.1(h)‐3.1(j) amended by Order dated October 19, 2009.) 
(Former Rule 3.1(d), 3.1(f), 3.1(g) and 3.1(g)(1) deleted; former Rule 3.1(c), 3.1(e), 3.1(g)(2), 3.1(g)(3), 3.1(h), 3.1(i), and 
3.1(j) redesignated 3.1(e), 3.1(f), 3.1(f)(1), 3.1(f)(3), 3.1(g), 3.1(j), and 3.1(l); Rule 3.1(c), 3.1(d), 3.1(e)(1), 3.1(e)(2), 3.1(e)(3), 
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3.1(f)(2), 3.1(h), 3.1(i), and 3.1(k) added; and Rule 3.1(a), 3.1(b), 3.1(e), 3.1(f), 3.1(f)(1), 3.1(f)(3), 3.1 (g), 3.1(j), and 3.1(l) 
amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 3.2 Mental Incompetency Or Addiction— 
Involuntary Transfer To Inactive Membership Status. 

(a) Summary Transfer to Inactive Status. 

(1) The Supreme Court may summarily order, upon ex parte application by the Bar, that an attorney be 
placed on inactive membership status until reinstated by the court if the attorney has been adjudged by a 
court of competent jurisdiction to be mentally ill or incapacitated. 

(2) A copy of the court’s order shall be personally served on the attorney in the same manner as provided 
by the Oregon Rules of Civil Procedure for service of summons and mailed to his or her guardian, 
conservator and attorney of record in any guardianship or conservatorship proceeding. 

(b) Petition by Bar. 

(1) The Bar may petition the court to determine whether an attorney is disabled from continuing to 
practice law due to: 

(A) a personality disorder; or 

(B) mental infirmity or illness; or 

(C) diminished capacity; or 

(D) addiction to drugs, narcotics or intoxicants. 

The Bar’s petition shall be mailed to the attorney and to his or her guardian, conservator, and attorney of 
record in any guardianship or conservatorship proceeding. 

(2)  

(A) On the filing of such a petition, the court may take or direct such action as it deems necessary or 
proper to determine whether an attorney is disabled. Such action may include, but is not limited to, 
examination of such attorney by the qualified experts as the court shall designate. 

(B) A copy of an order requiring an attorney to appear, for examination or otherwise, shall be mailed 
by the State Court Administrator to the attorney and to his or her guardian, conservator and attorney 
of record in any guardianship or conservatorship proceeding and to Disciplinary Counsel. 

(C) In the event of a failure by the attorney to appear at the appointed time and place for 
examination, the court may place the attorney on inactive membership status until further order of 
the court. 

(D) If, upon consideration of the reports of the designated experts or otherwise, the court finds that 
probable cause exists that the attorney is disabled under the criteria set forth in BR 3.2(b)(1) from 
continuing to practice law, the court may order the attorney to appear before the court or its 
designee to show cause why the attorney should not be placed by the court on inactive membership 
status until reinstated by the court. The State Court Administrator shall mail such a show cause order 
to the attorney and his or her guardian, conservator and attorney of record in any guardianship or 
conservatorship proceeding and to Disciplinary Counsel. 

(E) After any show cause hearing as the court deems appropriate, if the court finds that the attorney 
is disabled from continuing to practice law, the court may order the attorney placed on inactive 
membership status. The State Court Administrator shall mail a copy of an order placing the attorney 
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on inactive membership status to the attorney and his or her guardian, conservator, and attorney of 
record in any guardianship or conservatorship proceeding, and to Disciplinary Counsel. 

(3) Any disciplinary investigation or proceeding pending against an attorney placed by the court on 
inactive membership status under this rule shall be suspended and held in abeyance until further order of 
the court. 

(c) Disability During Disciplinary Proceedings. 

(1) The court may order that an attorney be placed on inactive membership status until reinstated by the 
court if, during the course of a disciplinary investigation or disciplinary proceeding, the attorney files a 
petition with the court, with notice to Disciplinary Counsel, alleging that he or she is disabled from 
understanding the nature of the proceeding against him or her, assisting and cooperating with his or her 
attorney, or from participating in his or her defense due to: 

(A) a personality disorder; or 

(B) mental infirmity or illness; or 

(C) diminished capacity; or 

(D) addiction to drugs, narcotics or intoxicants. 

(2) The court shall take or direct such action as it deems necessary or proper as provided in BR 3.2(b) to 
determine if the attorney is disabled. 

(3) The State Court Administrator shall mail a copy of the court’s order to Disciplinary Counsel, Bar 
Counsel, and the attorney and his or her guardian, conservator, and attorney of record in any 
guardianship or conservatorship proceeding, and the attorney of record in the Bar’s disciplinary 
proceeding. 

(4) Any disciplinary investigation or proceeding against an attorney who the court places on inactive 
membership status under this rule shall be suspended and held in abeyance until further order by the 
court. 

(5) If the court determines that the attorney is not disabled under the criteria set forth in BR 3.2(c)(1), it 
may take such action as it deems necessary or proper, including the issuance of an order that any 
disciplinary investigation or proceeding against the attorney that is pending or held in abeyance be 
continued or resumed. 

(d) Appointment of Attorney. In any proceeding under this rule, the court may, on such notice as the court 
shall direct, appoint an attorney or attorneys to represent the attorney if he or she is without representation. 

(e) Custodians. In any proceeding under this rule, the court may, on such notice as the court shall direct, 
appoint an attorney or attorneys to inventory the files of the attorney and to take such action as seems 
necessary to protect the interests of his or her clients. Any attorney so appointed by the court shall not 
disclose any information contained in any file without the consent of the affected client, except as is necessary 
to carry out the order of the court. 

(f) Costs and Expenses. The court may direct that the costs and expenses associated with any proceeding 
under this rule be paid by the attorney or his or her estate, including compensation fixed by the court to be 
paid to any attorney or medical expert appointed under this rule. The court may order such hearings as it 
deems necessary or proper to determine the costs and expenses to be paid under this rule. 

(g) Waiver of Privilege. 
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(1) Under this rule, an attorney’s claim of disability in a disciplinary investigation or disciplinary 
proceeding, or the filing of an application for reinstatement as an active member by an attorney placed on 
inactive membership status under this rule for disability, shall be deemed a waiver of any privilege 
existing between the attorney and any doctor or hospital treating him or her during the period of the 
alleged disability. 

(2) The attorney shall, in his or her claim of disability or in his or her application for reinstatement, 
disclose the name of every doctor or hospital by whom he or she has been treated during his or her 
disability or since his or her placement on inactive membership status and shall furnish written consent to 
divulge all such information and all such doctor and hospital records as the Bar or the court may request. 

(h) Application of Other Rules. 

(1) The Rules of Procedure that apply to the resolution of a formal complaint or statement of objections 
do not apply to transfers from active to inactive membership  status under BR 3.2. The placement of an 
attorney on inactive membership status under BR 3.2 does not preclude the Bar from filing a formal 
complaint against the attorney. An attorney placed on inactive membership status under BR 3.2 must 
comply with the applicable provisions of Title 8 of these rules to obtain reinstatement to active 
membership status. 

(2) 

(A) An attorney transferred to inactive status under this rule shall not practice law after the effective 
date of the transfer. This rule shall not preclude the attorney from providing information on the facts 
of a case and its status to a succeeding attorney, and such information shall be provided on request. 

(B) An attorney transferred to inactive status under this rule shall immediately take all reasonable 
steps to avoid foreseeable prejudice to any client and to comply with all applicable laws and 
disciplinary rules. 

(C) Notwithstanding BR 3.2(b)(3) and BR 3.2(c)(4), Disciplinary Counsel may petition the court to hold 
an attorney transferred to inactive status under this rule in contempt for failing to comply with the 
provisions of BR 3.2(h)(2)(i) and (ii). The court may order the attorney to appear and show cause, if 
any, why the attorney should not be held in contempt of court and sanctioned accordingly. 

 
(Rule 3.2(h) amended by Order dated March 13, 1989, effective April 1, 1989, corrected June 1, 1989.) 
(Former Rule 3.2(b)(1)(i), 3.2(b)(1)(ii), 3.2(b)(1)(iii), 3.2(b)(1)(iv), 3.2(c)(1)(i), 3.2(c)(1)(ii), 3.2(c)(1)(iii), 3.2(c)(1)(iv), (c)(4), 
3.2(h)(2)(i), 3.2(h)(2)(ii), and 3.2(h)(2)(iii) redesignated as Rule 3.2(b)(1)(A), 3.2(b)(1)(B), 3.2(b)(1)(C), 3.2(b)(1)(D), 
3.2(c)(1)(A), 3.2(c)(1)(B), 3.2(c)(1)(C), 3.2(c)(1)(D), 3.2(c)(5), 3.2(h)(2)(A), 3.2(h)(2)(B), and 3.2(h)(2)(C); Rule 3.2(c)(4) added; 
and Rule 3.2(a)(2), 3.2(b), 3.2(b)(1)(C), 3.2(b)(2)(A), 3.2(b)(2)(D), 3.2(b)(2)(E), 3.2(b)(3), 3.2(c)(1), 3.2(c)(1)(C), 3.2(c)(2), 
3.2(c)(3), 3.2(c)(5), 3.2(g)(1), 3.2(g)(2), 3.2(h)(1), 3.2(h)(2)(A), 3.2(h)(2)(B), and 3.2(h)(2)(C) amended by Order dated May 3, 
2017, effective January 1, 2018.) 

Rule 3.3 Allegations Of Criminal Conduct Involving Attorneys. 

(a) If the SPRB directs the filing of a formal complaint that alleges acts involving the possible commission of a 
crime that do not appear to have been the subject of a criminal prosecution, Disciplinary Counsel shall report 
the possible crime to the appropriate investigatory authority. 

(b) On the filing of an accusatory instrument against an attorney for the commission of a misdemeanor that 
may involve moral turpitude or of a felony, Disciplinary Counsel shall determine whether a disciplinary 
investigation should be initiated against such attorney. 
 
(Rule 3.3 amended by Order dated March 31, 1989.) 
(Rule 3.3(a) and 3.3(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 
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on inactive membership status to the attorney and his or her guardian, conservator, and attorney of 
record in any guardianship or conservatorship proceeding, and to Disciplinary Counsel. 

(3) Any disciplinary investigation or proceeding pending against an attorney placed by the court on 
inactive membership status under this rule shall be suspended and held in abeyance until further order of 
the court. 

(c) Disability During Disciplinary Proceedings. 

(1) The court may order that an attorney be placed on inactive membership status until reinstated by the 
court if, during the course of a disciplinary investigation or disciplinary proceeding, the attorney files a 
petition with the court, with notice to Disciplinary Counsel, alleging that he or she is disabled from 
understanding the nature of the proceeding against him or her, assisting and cooperating with his or her 
attorney, or from participating in his or her defense due to: 

(A) a personality disorder; or 

(B) mental infirmity or illness; or 

(C) diminished capacity; or 

(D) addiction to drugs, narcotics or intoxicants. 

(2) The court shall take or direct such action as it deems necessary or proper as provided in BR 3.2(b) to 
determine if the attorney is disabled. 

(3) The State Court Administrator shall mail a copy of the court’s order to Disciplinary Counsel, Bar 
Counsel, and the attorney and his or her guardian, conservator, and attorney of record in any 
guardianship or conservatorship proceeding, and the attorney of record in the Bar’s disciplinary 
proceeding. 

(4) Any disciplinary investigation or proceeding against an attorney who the court places on inactive 
membership status under this rule shall be suspended and held in abeyance until further order by the 
court. 

(5) If the court determines that the attorney is not disabled under the criteria set forth in BR 3.2(c)(1), it 
may take such action as it deems necessary or proper, including the issuance of an order that any 
disciplinary investigation or proceeding against the attorney that is pending or held in abeyance be 
continued or resumed. 

(d) Appointment of Attorney. In any proceeding under this rule, the court may, on such notice as the court 
shall direct, appoint an attorney or attorneys to represent the attorney if he or she is without representation. 

(e) Custodians. In any proceeding under this rule, the court may, on such notice as the court shall direct, 
appoint an attorney or attorneys to inventory the files of the attorney and to take such action as seems 
necessary to protect the interests of his or her clients. Any attorney so appointed by the court shall not 
disclose any information contained in any file without the consent of the affected client, except as is necessary 
to carry out the order of the court. 

(f) Costs and Expenses. The court may direct that the costs and expenses associated with any proceeding 
under this rule be paid by the attorney or his or her estate, including compensation fixed by the court to be 
paid to any attorney or medical expert appointed under this rule. The court may order such hearings as it 
deems necessary or proper to determine the costs and expenses to be paid under this rule. 

(g) Waiver of Privilege. 
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(1) Under this rule, an attorney’s claim of disability in a disciplinary investigation or disciplinary 
proceeding, or the filing of an application for reinstatement as an active member by an attorney placed on 
inactive membership status under this rule for disability, shall be deemed a waiver of any privilege 
existing between the attorney and any doctor or hospital treating him or her during the period of the 
alleged disability. 

(2) The attorney shall, in his or her claim of disability or in his or her application for reinstatement, 
disclose the name of every doctor or hospital by whom he or she has been treated during his or her 
disability or since his or her placement on inactive membership status and shall furnish written consent to 
divulge all such information and all such doctor and hospital records as the Bar or the court may request. 

(h) Application of Other Rules. 

(1) The Rules of Procedure that apply to the resolution of a formal complaint or statement of objections 
do not apply to transfers from active to inactive membership  status under BR 3.2. The placement of an 
attorney on inactive membership status under BR 3.2 does not preclude the Bar from filing a formal 
complaint against the attorney. An attorney placed on inactive membership status under BR 3.2 must 
comply with the applicable provisions of Title 8 of these rules to obtain reinstatement to active 
membership status. 

(2) 

(A) An attorney transferred to inactive status under this rule shall not practice law after the effective 
date of the transfer. This rule shall not preclude the attorney from providing information on the facts 
of a case and its status to a succeeding attorney, and such information shall be provided on request. 

(B) An attorney transferred to inactive status under this rule shall immediately take all reasonable 
steps to avoid foreseeable prejudice to any client and to comply with all applicable laws and 
disciplinary rules. 

(C) Notwithstanding BR 3.2(b)(3) and BR 3.2(c)(4), Disciplinary Counsel may petition the court to hold 
an attorney transferred to inactive status under this rule in contempt for failing to comply with the 
provisions of BR 3.2(h)(2)(i) and (ii). The court may order the attorney to appear and show cause, if 
any, why the attorney should not be held in contempt of court and sanctioned accordingly. 

 
(Rule 3.2(h) amended by Order dated March 13, 1989, effective April 1, 1989, corrected June 1, 1989.) 
(Former Rule 3.2(b)(1)(i), 3.2(b)(1)(ii), 3.2(b)(1)(iii), 3.2(b)(1)(iv), 3.2(c)(1)(i), 3.2(c)(1)(ii), 3.2(c)(1)(iii), 3.2(c)(1)(iv), (c)(4), 
3.2(h)(2)(i), 3.2(h)(2)(ii), and 3.2(h)(2)(iii) redesignated as Rule 3.2(b)(1)(A), 3.2(b)(1)(B), 3.2(b)(1)(C), 3.2(b)(1)(D), 
3.2(c)(1)(A), 3.2(c)(1)(B), 3.2(c)(1)(C), 3.2(c)(1)(D), 3.2(c)(5), 3.2(h)(2)(A), 3.2(h)(2)(B), and 3.2(h)(2)(C); Rule 3.2(c)(4) added; 
and Rule 3.2(a)(2), 3.2(b), 3.2(b)(1)(C), 3.2(b)(2)(A), 3.2(b)(2)(D), 3.2(b)(2)(E), 3.2(b)(3), 3.2(c)(1), 3.2(c)(1)(C), 3.2(c)(2), 
3.2(c)(3), 3.2(c)(5), 3.2(g)(1), 3.2(g)(2), 3.2(h)(1), 3.2(h)(2)(A), 3.2(h)(2)(B), and 3.2(h)(2)(C) amended by Order dated May 3, 
2017, effective January 1, 2018.) 

Rule 3.3 Allegations Of Criminal Conduct Involving Attorneys. 

(a) If the SPRB directs the filing of a formal complaint that alleges acts involving the possible commission of a 
crime that do not appear to have been the subject of a criminal prosecution, Disciplinary Counsel shall report 
the possible crime to the appropriate investigatory authority. 

(b) On the filing of an accusatory instrument against an attorney for the commission of a misdemeanor that 
may involve moral turpitude or of a felony, Disciplinary Counsel shall determine whether a disciplinary 
investigation should be initiated against such attorney. 
 
(Rule 3.3 amended by Order dated March 31, 1989.) 
(Rule 3.3(a) and 3.3(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 
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Rule 3.4 Conviction Of Attorneys. 

(a) Petition for Interlocutory Suspension; Notice to Answer. Upon learning that an attorney has been convicted 
in any jurisdiction of an offense that is a misdemeanor that may involve moral turpitude, a felony under the 
laws of this state, or a crime punishable by death or imprisonment under the laws of the United States and 
determining that immediate and irreparable harm to the attorney’s clients or the public is likely to result if a 
suspension of the attorney’s license to practice law is not ordered, Disciplinary Counsel shall petition the 
Disciplinary Board to interlocutorily suspend the attorney’s license to practice law. The petition shall describe 
the conviction and explain the basis upon Disciplinary Counsel believes that immediate and irreparable harm 
to the attorney’s clients or the public is likely to result if a suspension is not ordered. The petition shall include 
a copy of the documents that show the conviction and may be supported by documents or affidavits. A 
“conviction” for purposes of this rule shall be considered to have occurred upon entry of a plea of guilty or no 
contest or upon entry of a finding or verdict of guilty.  The notice to answer shall provide that an answer to the 
petition must be filed with the Disciplinary Board Clerk within 14 days of service and that, absent the timely 
filing of an answer with the Disciplinary Board Clerk, the relief sought can be obtained. Disciplinary Counsel 
shall file the petition with the Disciplinary Board Clerk and shall serve a copy, along with the notice to answer, 
on the attorney pursuant to BR 1.8. 

(b) Answer by Attorney. The attorney shall file an answer to the Bar’s petition with the Disciplinary Board Clerk 
within 14 days of service. The attorney shall mail a copy of the answer to Disciplinary Counsel and file proof of 
mailing with the Disciplinary Board Clerk. 

(c) Default; Entry of Order. The failure of the attorney to answer the Bar’s petition within the time provided in 
BR 3.4(b) constitutes a waiver of the attorney’s right to contest the Bar’s petition, and all factual allegations 
contained in the petition shall be deemed true. Not earlier than 14 days after service of the petition and in the 
absence of an answer filed by the attorney named in the petition, the Adjudicator shall review the sufficiency 
of the petition. If the petition establishes the attorney’s conviction of a category of offense described in 
BR 3.4(a) and a reasonable belief that clients or others will suffer immediate or irreparable harm by the 
attorney’s continued practice of law, the Adjudicator shall enter an appropriate interlocutory order 
suspending the attorney’s license to practice law until further order of the Adjudicator or the Supreme Court. 
The Disciplinary Board Clerk shall send copies of the order to the parties. 

(d) Answer filed; Setting hearing on interlocutory suspension. Upon the timely filing of the attorney’s answer 
pursuant to BR 3.4(b), the Adjudicator shall hold a hearing on the Bar’s petition not less than 30 days nor more 
than 60 days after the date the answer is filed. The Disciplinary Board Clerk shall promptly notify Disciplinary 
Counsel and the attorney of the date, time, and location of the hearing. The hearing shall take place 
consistently with BR 5.3(a), (b), (c), and (d). At the hearing, the Bar must prove by clear and convincing 
evidence that the attorney has been convicted of a category of offense described in BR 3.4(a) and that clients 
or others will suffer immediate or irreparable harm by the attorney’s continued practice of law. Proof that 
clients or others will suffer immediate or irreparable harm by the attorney’s continued practice of law may 
include, but is not limited to, establishing that a period of incarceration was imposed on the attorney as a 
result of the conviction. If the attorney, having been notified of the date, time, and location of the hearing, 
fails to appear, the Adjudicator may enter an order finding the attorney in default, deeming the allegations 
contained in the petition to be true, proceed on the basis of that default consistent with BR 3.4(c), and enter 
an appropriate order. 

(e) Order of Adjudicator; Suspension; Restrictions on Trust Account; Notice to Clients; Custodian; Other 
Orders. The Adjudicator, upon the record pursuant to BR 3.4(c) or after the hearing provided in BR 3.4(d), shall 
enter an appropriate order. If the Adjudicator grants the Bar’s petition and interlocutorily suspends the 
attorney’s license to practice law, the order of suspension shall state an effective date. The suspension shall 
remain in effect until further order of the Adjudicator or the court. The Adjudicator may enter such other 
orders as appropriate to protect the interests of the suspended attorney, the suspended attorney’s clients, 
and the public, including, but not limited to: 
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(1) an order that, when served upon a financial institution, serves as an injunction prohibiting withdrawals 
from the attorney’s trust account or accounts except in accordance with restrictions set forth in the 
Adjudicator’s order. 

(2) an order directing the attorney to notify current clients and any affected courts of the attorney’s 
suspension; and to take such steps as are necessary to deliver client property, withdraw from pending 
matters, and refund any unearned fees. 

(3) an order appointing an attorney as custodian to take possession of and inventory the files of the 
suspended attorney and take such further action as necessary to protect the interests of the suspended 
attorney’s clients. Any attorney so appointed by the Adjudicator shall not disclose any information 
contained in any file without the consent of the affected client, except as is necessary to carry out the 
order of the Adjudicator. 

The Disciplinary Board Clerk shall send copies of the order to the parties. 

(f) Costs and Expenses. The Adjudicator may direct that the costs and expenses associated with any 
proceeding under this rule be allowed to the prevailing party. The procedure for the recovery of such costs 
shall be governed by BR 10.7 as practicable. 

(g) Duties of Attorney. An attorney suspended from practice under this rule shall comply with the 
requirements of BR 6.3(a), (b), and (c). An attorney whose suspension under thus rule exceeds 6 months must 
comply with BR 8.1 to be reinstated. An attorney whose suspension under this rule is 6 months or less must 
comply with BR 8.2 to be reinstated. 

(h) Application of Other Rules. Except as specifically provided herein, Title 4, Title 5, and Title 6 of the Rules of 
Procedure do not apply to proceedings brought pursuant to BR 3.4. 

(i) Supreme Court Review. No later than 14 days of the entry of an order pursuant to BR 3.4(e), Disciplinary 
Counsel or the attorney who is the subject of an order entered pursuant to BR 3.4(e) may request the 
Supreme Court to review the Adjudicator’s order, including conducting a de novo review on the record, on an 
expedited basis. Unless otherwise ordered by the court, an interlocutory order of suspension, if entered, shall 
remain in effect until the court issues its decision. 

(j) Independent Charges. Whether or not interlocutory suspension is sought pursuant to BR 3.4(a), the SPRB 
may direct Disciplinary Counsel to file a formal complaint against the attorney based upon the fact of the 
attorney’s conviction or the underlying conduct. 

(k) Relief From Suspension. If an attorney’s conviction is reversed on appeal, and such reversal is not subject to 
further appeal or review, or the attorney has been granted a new trial and the order granting a new trial has 
become final, any suspension or discipline previously ordered based solely on the conviction shall be vacated 
upon the Disciplinary Board’s receipt of the judgment of reversal or order granting the attorney a new trial. 
Reversal of the attorney’s conviction on appeal or the granting of a new trial does not require the termination 
of any disciplinary proceeding based upon the same facts which gave rise to the conviction. 
 
(Rule 3.4(d) amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 3.4(e) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 3.4(e) amended by Order dated October 19, 2009.) 
(Former Rule 3.4(d), 3.4(e), 3.4(g), and 3.4(h) deleted; former Rule 3.4(f) and 3.4(i) redesignated as 3.4(j) and 3.4(k); 
Rule 3.4(d), 3.4(e), 3.4(f), 3.4(g), 3.4(h), and 3.4(i) added; Rule 3.4(a), 3.4(b), 3.4(c), 3.4(j), and 3.4(k) amended by Order 
dated May 3, 2017, effective January 1, 2018.) 

Rule 3.5 Reciprocal Discipline. 

(a) Petition; Notice to Answer. Upon learning that an attorney has been disciplined for misconduct in another 
jurisdiction not predicated upon a prior discipline of the attorney pursuant to these rules, Disciplinary Counsel 
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Rule 3.4 Conviction Of Attorneys. 

(a) Petition for Interlocutory Suspension; Notice to Answer. Upon learning that an attorney has been convicted 
in any jurisdiction of an offense that is a misdemeanor that may involve moral turpitude, a felony under the 
laws of this state, or a crime punishable by death or imprisonment under the laws of the United States and 
determining that immediate and irreparable harm to the attorney’s clients or the public is likely to result if a 
suspension of the attorney’s license to practice law is not ordered, Disciplinary Counsel shall petition the 
Disciplinary Board to interlocutorily suspend the attorney’s license to practice law. The petition shall describe 
the conviction and explain the basis upon Disciplinary Counsel believes that immediate and irreparable harm 
to the attorney’s clients or the public is likely to result if a suspension is not ordered. The petition shall include 
a copy of the documents that show the conviction and may be supported by documents or affidavits. A 
“conviction” for purposes of this rule shall be considered to have occurred upon entry of a plea of guilty or no 
contest or upon entry of a finding or verdict of guilty.  The notice to answer shall provide that an answer to the 
petition must be filed with the Disciplinary Board Clerk within 14 days of service and that, absent the timely 
filing of an answer with the Disciplinary Board Clerk, the relief sought can be obtained. Disciplinary Counsel 
shall file the petition with the Disciplinary Board Clerk and shall serve a copy, along with the notice to answer, 
on the attorney pursuant to BR 1.8. 

(b) Answer by Attorney. The attorney shall file an answer to the Bar’s petition with the Disciplinary Board Clerk 
within 14 days of service. The attorney shall mail a copy of the answer to Disciplinary Counsel and file proof of 
mailing with the Disciplinary Board Clerk. 

(c) Default; Entry of Order. The failure of the attorney to answer the Bar’s petition within the time provided in 
BR 3.4(b) constitutes a waiver of the attorney’s right to contest the Bar’s petition, and all factual allegations 
contained in the petition shall be deemed true. Not earlier than 14 days after service of the petition and in the 
absence of an answer filed by the attorney named in the petition, the Adjudicator shall review the sufficiency 
of the petition. If the petition establishes the attorney’s conviction of a category of offense described in 
BR 3.4(a) and a reasonable belief that clients or others will suffer immediate or irreparable harm by the 
attorney’s continued practice of law, the Adjudicator shall enter an appropriate interlocutory order 
suspending the attorney’s license to practice law until further order of the Adjudicator or the Supreme Court. 
The Disciplinary Board Clerk shall send copies of the order to the parties. 

(d) Answer filed; Setting hearing on interlocutory suspension. Upon the timely filing of the attorney’s answer 
pursuant to BR 3.4(b), the Adjudicator shall hold a hearing on the Bar’s petition not less than 30 days nor more 
than 60 days after the date the answer is filed. The Disciplinary Board Clerk shall promptly notify Disciplinary 
Counsel and the attorney of the date, time, and location of the hearing. The hearing shall take place 
consistently with BR 5.3(a), (b), (c), and (d). At the hearing, the Bar must prove by clear and convincing 
evidence that the attorney has been convicted of a category of offense described in BR 3.4(a) and that clients 
or others will suffer immediate or irreparable harm by the attorney’s continued practice of law. Proof that 
clients or others will suffer immediate or irreparable harm by the attorney’s continued practice of law may 
include, but is not limited to, establishing that a period of incarceration was imposed on the attorney as a 
result of the conviction. If the attorney, having been notified of the date, time, and location of the hearing, 
fails to appear, the Adjudicator may enter an order finding the attorney in default, deeming the allegations 
contained in the petition to be true, proceed on the basis of that default consistent with BR 3.4(c), and enter 
an appropriate order. 

(e) Order of Adjudicator; Suspension; Restrictions on Trust Account; Notice to Clients; Custodian; Other 
Orders. The Adjudicator, upon the record pursuant to BR 3.4(c) or after the hearing provided in BR 3.4(d), shall 
enter an appropriate order. If the Adjudicator grants the Bar’s petition and interlocutorily suspends the 
attorney’s license to practice law, the order of suspension shall state an effective date. The suspension shall 
remain in effect until further order of the Adjudicator or the court. The Adjudicator may enter such other 
orders as appropriate to protect the interests of the suspended attorney, the suspended attorney’s clients, 
and the public, including, but not limited to: 
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(1) an order that, when served upon a financial institution, serves as an injunction prohibiting withdrawals 
from the attorney’s trust account or accounts except in accordance with restrictions set forth in the 
Adjudicator’s order. 

(2) an order directing the attorney to notify current clients and any affected courts of the attorney’s 
suspension; and to take such steps as are necessary to deliver client property, withdraw from pending 
matters, and refund any unearned fees. 

(3) an order appointing an attorney as custodian to take possession of and inventory the files of the 
suspended attorney and take such further action as necessary to protect the interests of the suspended 
attorney’s clients. Any attorney so appointed by the Adjudicator shall not disclose any information 
contained in any file without the consent of the affected client, except as is necessary to carry out the 
order of the Adjudicator. 

The Disciplinary Board Clerk shall send copies of the order to the parties. 

(f) Costs and Expenses. The Adjudicator may direct that the costs and expenses associated with any 
proceeding under this rule be allowed to the prevailing party. The procedure for the recovery of such costs 
shall be governed by BR 10.7 as practicable. 

(g) Duties of Attorney. An attorney suspended from practice under this rule shall comply with the 
requirements of BR 6.3(a), (b), and (c). An attorney whose suspension under thus rule exceeds 6 months must 
comply with BR 8.1 to be reinstated. An attorney whose suspension under this rule is 6 months or less must 
comply with BR 8.2 to be reinstated. 

(h) Application of Other Rules. Except as specifically provided herein, Title 4, Title 5, and Title 6 of the Rules of 
Procedure do not apply to proceedings brought pursuant to BR 3.4. 

(i) Supreme Court Review. No later than 14 days of the entry of an order pursuant to BR 3.4(e), Disciplinary 
Counsel or the attorney who is the subject of an order entered pursuant to BR 3.4(e) may request the 
Supreme Court to review the Adjudicator’s order, including conducting a de novo review on the record, on an 
expedited basis. Unless otherwise ordered by the court, an interlocutory order of suspension, if entered, shall 
remain in effect until the court issues its decision. 

(j) Independent Charges. Whether or not interlocutory suspension is sought pursuant to BR 3.4(a), the SPRB 
may direct Disciplinary Counsel to file a formal complaint against the attorney based upon the fact of the 
attorney’s conviction or the underlying conduct. 

(k) Relief From Suspension. If an attorney’s conviction is reversed on appeal, and such reversal is not subject to 
further appeal or review, or the attorney has been granted a new trial and the order granting a new trial has 
become final, any suspension or discipline previously ordered based solely on the conviction shall be vacated 
upon the Disciplinary Board’s receipt of the judgment of reversal or order granting the attorney a new trial. 
Reversal of the attorney’s conviction on appeal or the granting of a new trial does not require the termination 
of any disciplinary proceeding based upon the same facts which gave rise to the conviction. 
 
(Rule 3.4(d) amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 3.4(e) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 3.4(e) amended by Order dated October 19, 2009.) 
(Former Rule 3.4(d), 3.4(e), 3.4(g), and 3.4(h) deleted; former Rule 3.4(f) and 3.4(i) redesignated as 3.4(j) and 3.4(k); 
Rule 3.4(d), 3.4(e), 3.4(f), 3.4(g), 3.4(h), and 3.4(i) added; Rule 3.4(a), 3.4(b), 3.4(c), 3.4(j), and 3.4(k) amended by Order 
dated May 3, 2017, effective January 1, 2018.) 

Rule 3.5 Reciprocal Discipline. 

(a) Petition; Notice to Answer. Upon learning that an attorney has been disciplined for misconduct in another 
jurisdiction not predicated upon a prior discipline of the attorney pursuant to these rules, Disciplinary Counsel 
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shall file with the Disciplinary Board Clerk a petition seeking reciprocal discipline of the attorney. The petition 
shall include a copy of the judgment, order, or determination of discipline in the other jurisdiction; may be 
supported by other documents or affidavits; and shall contain a recommendation as to the imposition of 
discipline in Oregon, based on the discipline in the jurisdiction whose action is reported, and such other 
information as the Bar deems appropriate. A plea of no contest, a stipulation for discipline, or a resignation 
while formal charges are pending is considered a judgment or order of discipline for the purposes of this rule. 
If the Bar seeks imposition of a sanction greater than that imposed in the other jurisdiction, it shall state with 
specificity the sanction sought and provide applicable legal authority to support its position. The notice to 
answer shall provide that an answer to the petition must be filed with the Disciplinary Board Clerk within 
21 days of service and that, absent the timely filing of an answer with the Disciplinary Board Clerk, the relief 
sought can be obtained. Disciplinary Counsel shall file the petition with the Disciplinary Board Clerk and shall 
serve a copy, along with the notice to answer, on the attorney pursuant to BR 1.8. 

(b) Order of Judgment; Sufficient Evidence of Misconduct; Rebuttable Presumption. A copy of the judgment, 
order, or determination of discipline shall be sufficient evidence for the purposes of this rule that the attorney 
committed the misconduct on which the other jurisdiction’s discipline was based. There is a rebuttable 
presumption that the sanction to be imposed shall be equivalent, to the extent reasonably practicable, to the 
sanction imposed in the other jurisdiction. 

(c) Answer of Attorney. The attorney has 21 days from service to file with the Disciplinary Board an answer 
addressing whether: 

(1) The procedure in the jurisdiction which disciplined the attorney was so lacking in notice or opportunity 
to be heard as to constitute a deprivation of due process; 

(2) The conduct for which the attorney was disciplined in the other jurisdiction is conduct that should 
subject the attorney to discipline in Oregon; and 

(3) The imposition of a sanction equivalent to the sanction imposed in the other jurisdiction would result 
in grave injustice or be offensive to public policy. 

The attorney shall mail a copy of his or her answer to Disciplinary Counsel and file proof of mailing with the 
Disciplinary Board Clerk. 

(d) Default; Hearing. If no answer is timely filed, the Adjudicator may proceed to the entry of an appropriate 
judgment based upon review of the record. If an answer is timely filed that asserts a defense pursuant to 
BR 3.5(c)(1), (2), or (3), the Adjudicator, in his or her discretion, based upon a review of the petition, answer, 
and any supporting documents filed by either the Bar or the attorney, may either determine on the basis of 
the record whether the attorney should be disciplined in Oregon for misconduct in another jurisdiction and if 
so, in what manner, or may determine that testimony will be taken solely on the issues set forth in the answer 
pertaining to BR 3.5(c)(1), (2), and (3). The Adjudicator shall enter an appropriate order. The Disciplinary Board 
Clerk shall send copies of the order to the parties. The Adjudicator’s decision shall be subject to review by the 
Supreme Court, as authorized in Title 10 of these rules. On review by the court, the sanction imposed in the 
other jurisdiction may be a factor for consideration but does not operate as a rebuttable presumption. 

(e) Burden of Proof. The attorney has the burden of proving in any hearing held pursuant to BR 3.5(e) that due 
process of law was not afforded the attorney in the other jurisdiction. 

(f) Hearing by Trial Panel; Review by Supreme Court. If the Adjudicator decides to take testimony pursuant to 
BR 3.5(e), the Adjudicator shall request the regional chairperson to appoint an attorney member and a public 
member to serve on the trial panel. Upon receiving notice from the Disciplinary Board Clerk of a regional 
chairperson’s appointment of an attorney member and a public member pursuant to BR 2.4(f)(1), and upon 
determining that either no timely challenge pursuant to BR 2.4(g) was filed or that a timely filed challenge 
pursuant to BR 2.4(g) has either been denied or resulted in the appointment of a substitute member or 
members, the Adjudicator shall promptly establish the date and place of the evidentiary hearing no less than 
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21 days and no more than 42 days thereafter. BR 5.1 and BR 5.3 apply to the evidentiary hearing. The trial 
panel shall make a decision concerning the issues submitted to it. The Disciplinary Board Clerk shall send 
copies of the order to the parties. The trial panel’s decision shall be subject to review by the Supreme Court as 
authorized in Title 10 of these rules. On review by the court, the sanction imposed in the other jurisdiction 
may be a factor for consideration but does not operate as a rebuttable presumption. 

(g) Application of Other Rules. Except as specifically provided herein, Title 4, Title 5, and Title 6 of the Rules of 
Procedure do not apply to proceedings brought pursuant to BR 3.5. 

(h) Suspension or Disbarment. An attorney suspended or disbarred under this rule shall comply with the 
requirements of BR 6.3(a), (b), and (c). 

(i) Reinstatement Rules Apply. The rules on reinstatement apply to attorneys suspended or disbarred pursuant 
to the procedure set forth in BR 3.5(d), (e), and (f). 

(j) Independent Charges. Nothing in this rule precludes the Bar from filing a formal complaint against an 
attorney for misconduct in any jurisdiction. 
 
(Rule 3.5 amended by Order dated July 16, 1984, effective August 1, 1984.) 
(Rule 3.5(h) amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 3.5(e) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 3.5(d) deleted; former Rule 3.5(e), 3.5(f), and 3.5(g) redesignated 3.5(d), 3.5(e), and 3.5(f); Rule 3.5(c)(3) and 
3.5(g) added; Rule 3.5(a), 3.5(b), 3.5(c), 3.5(c)(1). 3.5(c)(2), 3.5(d), 3.5(e), 3.5(f), 3.5(h), 3.5(i), and 3.5(j) amended by Order 
dated May 3, 2017, effective January 1, 2018.) 

Rule 3.6 Discipline By Consent. 

(a) Application. Any allegation of misconduct that is neither dismissed nor disposed of pursuant to BR 2.10 
may be disposed of by a no contest plea, or by a stipulation for discipline, entered into at any time after the 
SPRB finds probable cause that misconduct has occurred. 

(b) No Contest Plea. A plea of no contest to all causes or any cause of a formal complaint, or to allegations of 
misconduct if a formal complaint has not been filed, shall be verified by the respondent and shall include: 

(1) A statement that the respondent freely and voluntarily make the plea; 

(2) A statement that the respondent does not desire to defend against the formal complaint or any 
designated cause thereof, or against an allegation of misconduct not yet pled; 

(3) A statement that the respondent agrees to accept a designated form of discipline in exchange for the 
no contest plea; and 

(4) A statement of the respondent’s prior record of reprimand, suspension or disbarment, or absence of 
such record. 

(c) Stipulation for Discipline. A stipulation for discipline shall be verified by the respondent and shall include: 

(1) A statement that the respondent has freely and voluntarily entered into the stipulation; 

(2) A statement that explains the particular facts and violations to which the Bar and the respondent are 
stipulating; 

(3) A statement that the respondent agrees to accept a designated form of discipline in exchange for the 
stipulation; and 

(4) A statement of the respondent’s prior record of reprimand, suspension or disbarment, or absence of 
such record. 
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shall file with the Disciplinary Board Clerk a petition seeking reciprocal discipline of the attorney. The petition 
shall include a copy of the judgment, order, or determination of discipline in the other jurisdiction; may be 
supported by other documents or affidavits; and shall contain a recommendation as to the imposition of 
discipline in Oregon, based on the discipline in the jurisdiction whose action is reported, and such other 
information as the Bar deems appropriate. A plea of no contest, a stipulation for discipline, or a resignation 
while formal charges are pending is considered a judgment or order of discipline for the purposes of this rule. 
If the Bar seeks imposition of a sanction greater than that imposed in the other jurisdiction, it shall state with 
specificity the sanction sought and provide applicable legal authority to support its position. The notice to 
answer shall provide that an answer to the petition must be filed with the Disciplinary Board Clerk within 
21 days of service and that, absent the timely filing of an answer with the Disciplinary Board Clerk, the relief 
sought can be obtained. Disciplinary Counsel shall file the petition with the Disciplinary Board Clerk and shall 
serve a copy, along with the notice to answer, on the attorney pursuant to BR 1.8. 

(b) Order of Judgment; Sufficient Evidence of Misconduct; Rebuttable Presumption. A copy of the judgment, 
order, or determination of discipline shall be sufficient evidence for the purposes of this rule that the attorney 
committed the misconduct on which the other jurisdiction’s discipline was based. There is a rebuttable 
presumption that the sanction to be imposed shall be equivalent, to the extent reasonably practicable, to the 
sanction imposed in the other jurisdiction. 

(c) Answer of Attorney. The attorney has 21 days from service to file with the Disciplinary Board an answer 
addressing whether: 

(1) The procedure in the jurisdiction which disciplined the attorney was so lacking in notice or opportunity 
to be heard as to constitute a deprivation of due process; 

(2) The conduct for which the attorney was disciplined in the other jurisdiction is conduct that should 
subject the attorney to discipline in Oregon; and 

(3) The imposition of a sanction equivalent to the sanction imposed in the other jurisdiction would result 
in grave injustice or be offensive to public policy. 

The attorney shall mail a copy of his or her answer to Disciplinary Counsel and file proof of mailing with the 
Disciplinary Board Clerk. 

(d) Default; Hearing. If no answer is timely filed, the Adjudicator may proceed to the entry of an appropriate 
judgment based upon review of the record. If an answer is timely filed that asserts a defense pursuant to 
BR 3.5(c)(1), (2), or (3), the Adjudicator, in his or her discretion, based upon a review of the petition, answer, 
and any supporting documents filed by either the Bar or the attorney, may either determine on the basis of 
the record whether the attorney should be disciplined in Oregon for misconduct in another jurisdiction and if 
so, in what manner, or may determine that testimony will be taken solely on the issues set forth in the answer 
pertaining to BR 3.5(c)(1), (2), and (3). The Adjudicator shall enter an appropriate order. The Disciplinary Board 
Clerk shall send copies of the order to the parties. The Adjudicator’s decision shall be subject to review by the 
Supreme Court, as authorized in Title 10 of these rules. On review by the court, the sanction imposed in the 
other jurisdiction may be a factor for consideration but does not operate as a rebuttable presumption. 

(e) Burden of Proof. The attorney has the burden of proving in any hearing held pursuant to BR 3.5(e) that due 
process of law was not afforded the attorney in the other jurisdiction. 

(f) Hearing by Trial Panel; Review by Supreme Court. If the Adjudicator decides to take testimony pursuant to 
BR 3.5(e), the Adjudicator shall request the regional chairperson to appoint an attorney member and a public 
member to serve on the trial panel. Upon receiving notice from the Disciplinary Board Clerk of a regional 
chairperson’s appointment of an attorney member and a public member pursuant to BR 2.4(f)(1), and upon 
determining that either no timely challenge pursuant to BR 2.4(g) was filed or that a timely filed challenge 
pursuant to BR 2.4(g) has either been denied or resulted in the appointment of a substitute member or 
members, the Adjudicator shall promptly establish the date and place of the evidentiary hearing no less than 
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21 days and no more than 42 days thereafter. BR 5.1 and BR 5.3 apply to the evidentiary hearing. The trial 
panel shall make a decision concerning the issues submitted to it. The Disciplinary Board Clerk shall send 
copies of the order to the parties. The trial panel’s decision shall be subject to review by the Supreme Court as 
authorized in Title 10 of these rules. On review by the court, the sanction imposed in the other jurisdiction 
may be a factor for consideration but does not operate as a rebuttable presumption. 

(g) Application of Other Rules. Except as specifically provided herein, Title 4, Title 5, and Title 6 of the Rules of 
Procedure do not apply to proceedings brought pursuant to BR 3.5. 

(h) Suspension or Disbarment. An attorney suspended or disbarred under this rule shall comply with the 
requirements of BR 6.3(a), (b), and (c). 

(i) Reinstatement Rules Apply. The rules on reinstatement apply to attorneys suspended or disbarred pursuant 
to the procedure set forth in BR 3.5(d), (e), and (f). 

(j) Independent Charges. Nothing in this rule precludes the Bar from filing a formal complaint against an 
attorney for misconduct in any jurisdiction. 
 
(Rule 3.5 amended by Order dated July 16, 1984, effective August 1, 1984.) 
(Rule 3.5(h) amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 3.5(e) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 3.5(d) deleted; former Rule 3.5(e), 3.5(f), and 3.5(g) redesignated 3.5(d), 3.5(e), and 3.5(f); Rule 3.5(c)(3) and 
3.5(g) added; Rule 3.5(a), 3.5(b), 3.5(c), 3.5(c)(1). 3.5(c)(2), 3.5(d), 3.5(e), 3.5(f), 3.5(h), 3.5(i), and 3.5(j) amended by Order 
dated May 3, 2017, effective January 1, 2018.) 

Rule 3.6 Discipline By Consent. 

(a) Application. Any allegation of misconduct that is neither dismissed nor disposed of pursuant to BR 2.10 
may be disposed of by a no contest plea, or by a stipulation for discipline, entered into at any time after the 
SPRB finds probable cause that misconduct has occurred. 

(b) No Contest Plea. A plea of no contest to all causes or any cause of a formal complaint, or to allegations of 
misconduct if a formal complaint has not been filed, shall be verified by the respondent and shall include: 

(1) A statement that the respondent freely and voluntarily make the plea; 

(2) A statement that the respondent does not desire to defend against the formal complaint or any 
designated cause thereof, or against an allegation of misconduct not yet pled; 

(3) A statement that the respondent agrees to accept a designated form of discipline in exchange for the 
no contest plea; and 

(4) A statement of the respondent’s prior record of reprimand, suspension or disbarment, or absence of 
such record. 

(c) Stipulation for Discipline. A stipulation for discipline shall be verified by the respondent and shall include: 

(1) A statement that the respondent has freely and voluntarily entered into the stipulation; 

(2) A statement that explains the particular facts and violations to which the Bar and the respondent are 
stipulating; 

(3) A statement that the respondent agrees to accept a designated form of discipline in exchange for the 
stipulation; and 

(4) A statement of the respondent’s prior record of reprimand, suspension or disbarment, or absence of 
such record. 
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(d) Approval of SPRB. Pleas of no contest and stipulations shall be approved as to form by Disciplinary Counsel 
and approved in substance by the chairperson of the SPRB or a member of the SPRB designated by the 
chairperson. If the plea or stipulation is acceptable to the respondent and the SPRB chairperson or designated 
member, and if the full term of the discipline agreed upon does not exceed a 6‐month suspension, Disciplinary 
Counsel shall submit it to the Disciplinary Board Clerk for review by the Adjudicator, acting on behalf of the 
Disciplinary Board. Otherwise, Disciplinary Counsel shall file the stipulation with the State Court Administrator 
for review by the Supreme Court. 

(e) Review by Adjudicator or Supreme Court. The Adjudicator or the court, as the case may be, shall review the 
plea or stipulation. If the Adjudicator approves the plea or stipulation, an order shall be issued so stating and 
filed with the Disciplinary Board Clerk, and the Clerk shall provide copies to Disciplinary Counsel and the 
respondent. If the court approves the plea or stipulation, an order shall be issued so stating. If the plea or 
stipulation is rejected by the Adjudicator or the court, it may not be used as evidence of misconduct against 
the respondent in the pending or in any subsequent disciplinary proceeding. 

(f) Costs. In matters submitted under this rule that are resolved by a decision of the Disciplinary Board, the Bar 
may file a cost bill with the Disciplinary Board Clerk within 21 days of the filing of the decision of the 
Disciplinary Board. The Bar must serve a copy of the cost bill on the respondent pursuant to BR 1.8. To contest 
the Bar’s statement of costs, the respondent must file an objection supported by a declaration under penalty 
of perjury with the Disciplinary Board Clerk within 7 days from the date of service. The respondent shall mail a 
copy of the objection to Disciplinary Counsel and file proof of mailing with the Disciplinary Board Clerk. If the 
matter is resolved by a decision of the court, the Bar’s cost bill and the respondent’s objections must be filed 
with the court within the same time period, accompanied by proof of service on the other party. The 
Adjudicator or the court, as the case may be, may fix the amount of the Bar’s actual and necessary costs and 
disbursements incurred in the proceeding to be paid by the respondent. 

(g) Supplementing Record. If the Adjudicator or the court concludes that facts are not set forth in sufficient 
detail to enable forming an opinion as to the propriety of the discipline agreed upon, the Adjudicator or the 
court may request that additional stipulated facts be submitted or may disapprove the plea or stipulation. 

(h) Confidentiality. A plea or stipulation prepared for the Adjudicator or the court’s consideration shall not be 
subject to public disclosure: 

(1) prior to Adjudicator or court approval of the plea or stipulation; or 

(2) if rejected by the Adjudicator or court. 
 
(Rule 3.6(d) and (e) amended by Order dated February 23, 1988.) 
(Rule 3.6(d) amended by Order dated December 13, 1993. Amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 3.6(a), (b), (d) and (e) amended by Order dated February 5, 2001.) 
(Rule 3.6(d), (e) and (f) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 3.6(b)(i), 3.6(b)(ii), 3.6(b)(iii), 3.6(b)(iv), 3.6(c)(i), 3.6(c)(ii), 3.6(c)(iii), 3.6(c)(iv), and 3.6(h) redesignated as Rule 
3.6(b)(1), 3.6(b)(2), 3.6(b)(3), 3.6(b)(4), 3.6(c)(1), 3.6(c)(2), 3.6(c)(3), 3.6(c)(4), 3.6(h)(1), and 3.6(h)(2); Rule 3.6(a), 3.6(b), 
3.6(b)(1), 3.6(b)(2), 3.6(b)(3), 3.6(b)(4), 3.6(c), 3.6(c)(1), 3.6(c)(2), 3.6(c)(3), 3.6(c)(4), 3.6(d), 3.6(e), 3.6(f), 3.6(g), 3.6(h), 
3.6(h)(1), and 3.6(h)(2) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 4 — Prehearing Procedure 

Rule 4.1 Formal Complaint. 

(a) Designation of Counsel and Region. If the SPRB determines that probable cause exists to believe an 
attorney has engaged in misconduct and that formal proceedings are warranted, it shall refer the matter to 
Disciplinary Counsel with instructions to file a formal complaint against the attorney, who then becomes the 
respondent. Disciplinary Counsel, being so advised, may appoint Bar Counsel. 

  OSB Rules of Procedure (Revised 1/1/2018)  33 

Current versions of this document are maintained on the OSB website: www.osbar.org 

(b) Filing. Disciplinary Counsel shall prepare and file with the Disciplinary Board Clerk a formal complaint 
against the respondent on behalf of the Bar. The formal complaint shall be in substantially the form set forth 
in BR 13.1. 

(c) Substance of Formal Complaint. A formal complaint shall be signed by Disciplinary Counsel, or his or her  
designee, and shall set forth succinctly the acts or omissions of the respondent, including the specific statutes 
or rules of professional conduct violated, so as to enable the respondent to know the nature of the charge or 
charges against the respondent. When more than one act or transaction is relied upon, the allegations shall be 
separately stated and numbered. The formal complaint need not be verified. 

(d) Amendment of Formal Complaint. Disciplinary Counsel may amend the formal complaint on behalf of the 
Bar subject to the requirements of BR 4.4(b) as to any grievance the SPRB has instructed Disciplinary Counsel 
to file a formal complaint pursuant to BR 4.1(a) and BR 4.1(e). 

(e) Consolidation of Charges and Proceedings. The Bar, at the SPRB’s direction, may consolidate in a formal 
complaint two or more causes of complaint against the same attorney or attorneys, but shall file a separate 
formal complaint against each respondent. The findings and conclusions thereon may be either joint or 
separate, as the trial panel, in its discretion, may determine. The Bar, at the discretion of the SPRB, may also 
consolidate formal complaints against two or more attorneys for hearing before one trial panel. 

(f) Appointment of Trial Panel. Within 30 days following respondent’s timely filing of an answer pursuant to 
BR 4.3, Disciplinary Counsel shall file a request with the Disciplinary Board Clerk that the regional chairperson 
appoint an attorney and a public member to serve on the trial panel with the Adjudicator. 
 
(Rule 4.1(a) amended by Order dated January 5, 1988. Amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 4.1(b) amended by Order dated February 23, 1988.) 
(Rule 4.1(a) and (c) amended by Order dated February 5, 2001.) 
(Rule 4.1(b) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 4.1(d) redesignated as Rule 4.1(e); Rule 4.1(a), 4.1(b), 4.1(c) and 4.1(e) amended; Rule 4.1(d) and 4.1(f) added 
by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 4.2 Service Of Formal Complaint. 

(a) Manner of Service of Formal Complaint. A copy of the formal complaint, accompanied by a notice to file an 
answer within 14 days, may be personally served on the respondent or as otherwise permitted by BR 1.12. The 
notice to answer shall be in substantially the form set forth in BR 13.2. 

(b) Alternative Service of Formal Complaint. The Bar may request the Adjudicator to authorize the service of a 
formal complaint and notice to answer on the respondent pursuant to ORCP 7 D(6). 

(c) Proof of Service of Complaint. Proof of personal service shall be made in the same manner as in a case 
pending in a circuit court. 

(d)  Service of Amended Formal Complaint. An amended formal complaint may be served by mail, provided 
the original formal complaint was served on the respondent in the manner provided by BR 4.2(a) or (b). 

(e) Disregard of Error. Failure to comply with any provision of this rule or BR 1.12 shall not affect the validity of 
service if the respondent received actual notice of the substance and pendency of the disciplinary 
proceedings. 
 
(Rule 4.2 amended by Order dated June 30, 1987.) 
(Rule 4.2(d) added by Order dated February 5, 2001.) 
(Rule 4.2(a) amended by Order dated April 26, 2007.) 
(Rule 4.2(a), 4.2(b), 4.2(d), and 4.2(e) amended by Order dated May 3, 2017, effective January 1, 2018.) 
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(d) Approval of SPRB. Pleas of no contest and stipulations shall be approved as to form by Disciplinary Counsel 
and approved in substance by the chairperson of the SPRB or a member of the SPRB designated by the 
chairperson. If the plea or stipulation is acceptable to the respondent and the SPRB chairperson or designated 
member, and if the full term of the discipline agreed upon does not exceed a 6‐month suspension, Disciplinary 
Counsel shall submit it to the Disciplinary Board Clerk for review by the Adjudicator, acting on behalf of the 
Disciplinary Board. Otherwise, Disciplinary Counsel shall file the stipulation with the State Court Administrator 
for review by the Supreme Court. 

(e) Review by Adjudicator or Supreme Court. The Adjudicator or the court, as the case may be, shall review the 
plea or stipulation. If the Adjudicator approves the plea or stipulation, an order shall be issued so stating and 
filed with the Disciplinary Board Clerk, and the Clerk shall provide copies to Disciplinary Counsel and the 
respondent. If the court approves the plea or stipulation, an order shall be issued so stating. If the plea or 
stipulation is rejected by the Adjudicator or the court, it may not be used as evidence of misconduct against 
the respondent in the pending or in any subsequent disciplinary proceeding. 

(f) Costs. In matters submitted under this rule that are resolved by a decision of the Disciplinary Board, the Bar 
may file a cost bill with the Disciplinary Board Clerk within 21 days of the filing of the decision of the 
Disciplinary Board. The Bar must serve a copy of the cost bill on the respondent pursuant to BR 1.8. To contest 
the Bar’s statement of costs, the respondent must file an objection supported by a declaration under penalty 
of perjury with the Disciplinary Board Clerk within 7 days from the date of service. The respondent shall mail a 
copy of the objection to Disciplinary Counsel and file proof of mailing with the Disciplinary Board Clerk. If the 
matter is resolved by a decision of the court, the Bar’s cost bill and the respondent’s objections must be filed 
with the court within the same time period, accompanied by proof of service on the other party. The 
Adjudicator or the court, as the case may be, may fix the amount of the Bar’s actual and necessary costs and 
disbursements incurred in the proceeding to be paid by the respondent. 

(g) Supplementing Record. If the Adjudicator or the court concludes that facts are not set forth in sufficient 
detail to enable forming an opinion as to the propriety of the discipline agreed upon, the Adjudicator or the 
court may request that additional stipulated facts be submitted or may disapprove the plea or stipulation. 

(h) Confidentiality. A plea or stipulation prepared for the Adjudicator or the court’s consideration shall not be 
subject to public disclosure: 

(1) prior to Adjudicator or court approval of the plea or stipulation; or 

(2) if rejected by the Adjudicator or court. 
 
(Rule 3.6(d) and (e) amended by Order dated February 23, 1988.) 
(Rule 3.6(d) amended by Order dated December 13, 1993. Amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 3.6(a), (b), (d) and (e) amended by Order dated February 5, 2001.) 
(Rule 3.6(d), (e) and (f) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 3.6(b)(i), 3.6(b)(ii), 3.6(b)(iii), 3.6(b)(iv), 3.6(c)(i), 3.6(c)(ii), 3.6(c)(iii), 3.6(c)(iv), and 3.6(h) redesignated as Rule 
3.6(b)(1), 3.6(b)(2), 3.6(b)(3), 3.6(b)(4), 3.6(c)(1), 3.6(c)(2), 3.6(c)(3), 3.6(c)(4), 3.6(h)(1), and 3.6(h)(2); Rule 3.6(a), 3.6(b), 
3.6(b)(1), 3.6(b)(2), 3.6(b)(3), 3.6(b)(4), 3.6(c), 3.6(c)(1), 3.6(c)(2), 3.6(c)(3), 3.6(c)(4), 3.6(d), 3.6(e), 3.6(f), 3.6(g), 3.6(h), 
3.6(h)(1), and 3.6(h)(2) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 4 — Prehearing Procedure 

Rule 4.1 Formal Complaint. 

(a) Designation of Counsel and Region. If the SPRB determines that probable cause exists to believe an 
attorney has engaged in misconduct and that formal proceedings are warranted, it shall refer the matter to 
Disciplinary Counsel with instructions to file a formal complaint against the attorney, who then becomes the 
respondent. Disciplinary Counsel, being so advised, may appoint Bar Counsel. 
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(b) Filing. Disciplinary Counsel shall prepare and file with the Disciplinary Board Clerk a formal complaint 
against the respondent on behalf of the Bar. The formal complaint shall be in substantially the form set forth 
in BR 13.1. 

(c) Substance of Formal Complaint. A formal complaint shall be signed by Disciplinary Counsel, or his or her  
designee, and shall set forth succinctly the acts or omissions of the respondent, including the specific statutes 
or rules of professional conduct violated, so as to enable the respondent to know the nature of the charge or 
charges against the respondent. When more than one act or transaction is relied upon, the allegations shall be 
separately stated and numbered. The formal complaint need not be verified. 

(d) Amendment of Formal Complaint. Disciplinary Counsel may amend the formal complaint on behalf of the 
Bar subject to the requirements of BR 4.4(b) as to any grievance the SPRB has instructed Disciplinary Counsel 
to file a formal complaint pursuant to BR 4.1(a) and BR 4.1(e). 

(e) Consolidation of Charges and Proceedings. The Bar, at the SPRB’s direction, may consolidate in a formal 
complaint two or more causes of complaint against the same attorney or attorneys, but shall file a separate 
formal complaint against each respondent. The findings and conclusions thereon may be either joint or 
separate, as the trial panel, in its discretion, may determine. The Bar, at the discretion of the SPRB, may also 
consolidate formal complaints against two or more attorneys for hearing before one trial panel. 

(f) Appointment of Trial Panel. Within 30 days following respondent’s timely filing of an answer pursuant to 
BR 4.3, Disciplinary Counsel shall file a request with the Disciplinary Board Clerk that the regional chairperson 
appoint an attorney and a public member to serve on the trial panel with the Adjudicator. 
 
(Rule 4.1(a) amended by Order dated January 5, 1988. Amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 4.1(b) amended by Order dated February 23, 1988.) 
(Rule 4.1(a) and (c) amended by Order dated February 5, 2001.) 
(Rule 4.1(b) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 4.1(d) redesignated as Rule 4.1(e); Rule 4.1(a), 4.1(b), 4.1(c) and 4.1(e) amended; Rule 4.1(d) and 4.1(f) added 
by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 4.2 Service Of Formal Complaint. 

(a) Manner of Service of Formal Complaint. A copy of the formal complaint, accompanied by a notice to file an 
answer within 14 days, may be personally served on the respondent or as otherwise permitted by BR 1.12. The 
notice to answer shall be in substantially the form set forth in BR 13.2. 

(b) Alternative Service of Formal Complaint. The Bar may request the Adjudicator to authorize the service of a 
formal complaint and notice to answer on the respondent pursuant to ORCP 7 D(6). 

(c) Proof of Service of Complaint. Proof of personal service shall be made in the same manner as in a case 
pending in a circuit court. 

(d)  Service of Amended Formal Complaint. An amended formal complaint may be served by mail, provided 
the original formal complaint was served on the respondent in the manner provided by BR 4.2(a) or (b). 

(e) Disregard of Error. Failure to comply with any provision of this rule or BR 1.12 shall not affect the validity of 
service if the respondent received actual notice of the substance and pendency of the disciplinary 
proceedings. 
 
(Rule 4.2 amended by Order dated June 30, 1987.) 
(Rule 4.2(d) added by Order dated February 5, 2001.) 
(Rule 4.2(a) amended by Order dated April 26, 2007.) 
(Rule 4.2(a), 4.2(b), 4.2(d), and 4.2(e) amended by Order dated May 3, 2017, effective January 1, 2018.) 
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Rule 4.3 Answer. 

(a) Time to Answer. The respondent shall answer the formal complaint within 14 days of service of the formal 
complaint. 

(b) Extensions. The respondent may, in writing, request an extension of time to file his or her answer from the 
Adjudicator. The request for extension must be received by the Adjudicator within the time the respondent is 
required to file an answer. The Adjudicator shall respond to the request in writing and shall file a copy of the 
response with the Disciplinary Board Clerk. 

(c) Form of Answer. The respondent’s answer shall be responsive to the formal complaint filed. General 
denials are not allowed. The answer shall be substantially in the form set forth in BR 13.3 and shall be 
supported by a declaration under penalty of perjury by the respondent. The original shall be filed with the 
Disciplinary Board Clerk with proof of service on Disciplinary Counsel. 
 
(Rule 4.3(b) and (c) amended by Order dated February 5, 2001.) 
(Rule 4.3(b) and (d) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 4.3(c) deleted; former Rule 4.3(d) redesignated as Rule 4.3(c); Rule 4.3(a), 4.3(b), and 4.3(c) amended by 
Order dated May 3, 2017, effective January 1, 2018.) 

Rule 4.4 Pleadings And Amendments. 

(a) Pleadings. The only permissible pleadings shall be a formal complaint and an answer, and amendments 
thereto, except for a motion to require a formal complaint to comply with BR 4.1(c) and an answer to comply 
with BR 4.3(d). 

(b) Amendments. 

(1) Disciplinary Counsel may amend a formal complaint at any time after filing, subject to any limitation 
that may be imposed by the Adjudicator as to timing or content in any prehearing order entered pursuant 
to BR 4.7, in amplification of the original charges, to add new charges, or to withdraw charges. If an 
amendment is made, the respondent shall be given a reasonable time, set by the Adjudicator, to answer 
the amended formal complaint, to procure evidence, and to prepare to meet the matters raised by the 
amended formal complaint. 

(2) The respondent may amend an answer at any time after filing, subject to any limitations that may be 
imposed by the Adjudicator as to timing or content in any prehearing order entered pursuant to BR 4.7. If 
an answer is amended, the Bar shall be given a reasonable time, set by the Adjudicator, to procure 
evidence and to prepare to meet the matters raised by the amended answer. 

(c) Adjudicator Authority. Upon application of either the Bar or the respondent, the Adjudicator may extend 
the time for filing any pleading or for filing any document required or permitted to be submitted to the trial 
panel, except as otherwise provided in these rules. 
 
(Rule 4.4(b) amended by Order dated February 5, 2001.) 
(Rule 4.4(b)(1) and 4.4(b)(2) amended; Rule 4.4(c) added by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 4.5 Discovery. 

(a) General. Discovery in disciplinary proceedings is intended to promote identification of issues and a prompt 
and fair hearing on the charges. Discovery shall be conducted expeditiously by the parties, and shall be 
completed within 14 days prior to the date of hearing, unless the Adjudicator extends the time for good cause 
shown. 

(b) Permitted Discovery.  
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(1) Requests for admission, requests for production of documents, and depositions may be utilized in 
disciplinary proceedings. 

(2) The manner of taking depositions shall conform as nearly as practicable to the procedure set forth in 
the Oregon Rules of Civil Procedure. Subpoenas may be issued when necessary by the Adjudicator, Bar 
Counsel, Disciplinary Counsel, the respondent or his or her attorney of record. Depositions may be taken 
any time after service of the formal complaint. 

(3) Transcripts of depositions in disciplinary proceedings shall comply with the Oregon Rules of Appellate 
Procedure as to form. A person who is deposed may request at the time of deposition to examine the 
person’s transcribed testimony. In such case, the procedure set forth in the Oregon Rules of Civil 
Procedure shall be followed as practicable. 

(4) The manner of making requests for the production of documents shall conform as nearly as 
practicable to the procedure set forth in the Oregon Rules of Civil Procedure. Requests for production 
may be served any time after service of the formal  complaint with responses due within 21 days. 

(5) The manner of making requests for admission shall conform as nearly as practicable to the procedure 
set forth in the Oregon Rules of Civil Procedure. Requests for admission may be served any time after 
service of the formal complaint with responses due within 21 days. 

(c) Discovery Procedure. The Adjudicator shall resolve all discovery questions. Discovery motions, including 
motions for limitation of discovery, shall be in writing. All such motions, and any responses, shall be filed with 
the Disciplinary Board Clerk with proof of service on the other party. The Bar or the respondent has 7 days 
from the filing of a motion in which to file a response, unless the Adjudicator shortens the time for good cause 
shown. Upon expiration of the time for response, the Adjudicator shall promptly rule on the motion, with or 
without argument at the Adjudicator’s discretion. Argument on any motion may be heard by conference 
telephone call. The Adjudicator shall file rulings on discovery motions with the Disciplinary Board Clerk, and 
the Clerk shall mail copies to the parties. 

(d) Limitations on Discovery. In the exercise of his or her discretion, the Adjudicator shall impose such terms or 
limitations on the exercise of discovery as may appear necessary to prevent undue delay or expense in 
bringing the matter to hearing and to promote the interests of justice. 

(e) Discovery Sanctions. For failure to provide discovery as required under BR 4.5, the Adjudicator may make 
such rulings as are just, including, but not limited to, the following: 

(1) A ruling that the matters regarding which the ruling was made or any other designated fact are taken 
to be established for the purposes of the proceeding in accordance with the claim of the party obtaining 
the ruling; or 

(2) A ruling refusing to allow the disobedient party to support or oppose designated claims or defenses, or 
prohibiting the disobedient party from introducing designated matters in evidence. 

Any witness who testifies falsely, fails to appear when subpoenaed, or fails to produce any documents 
pursuant to subpoena is subject to the same orders and penalties to which a witness before a circuit court is 
subject. Subpoenas issued pursuant to this rule may be enforced by application of the Bar or the respondent 
to any circuit court. The circuit court shall determine what sanction to impose, if any, for noncompliance. 

(f) Rulings Interlocutory. Discovery rulings are interlocutory. 
 
(Rule 4.5(c) amended by Order dated February 23, 1988. Rule 4.5(b) amended by Order April 4, 1991, effective April 15, 
1991.) 
(Rule 4.5(a) and (c) amended by Order dated February 5, 2001.) 
(Rule 4.5(c) amended by Order dated June 17, 2003, effective July 1, 2003.) 
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Rule 4.3 Answer. 

(a) Time to Answer. The respondent shall answer the formal complaint within 14 days of service of the formal 
complaint. 

(b) Extensions. The respondent may, in writing, request an extension of time to file his or her answer from the 
Adjudicator. The request for extension must be received by the Adjudicator within the time the respondent is 
required to file an answer. The Adjudicator shall respond to the request in writing and shall file a copy of the 
response with the Disciplinary Board Clerk. 

(c) Form of Answer. The respondent’s answer shall be responsive to the formal complaint filed. General 
denials are not allowed. The answer shall be substantially in the form set forth in BR 13.3 and shall be 
supported by a declaration under penalty of perjury by the respondent. The original shall be filed with the 
Disciplinary Board Clerk with proof of service on Disciplinary Counsel. 
 
(Rule 4.3(b) and (c) amended by Order dated February 5, 2001.) 
(Rule 4.3(b) and (d) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 4.3(c) deleted; former Rule 4.3(d) redesignated as Rule 4.3(c); Rule 4.3(a), 4.3(b), and 4.3(c) amended by 
Order dated May 3, 2017, effective January 1, 2018.) 

Rule 4.4 Pleadings And Amendments. 

(a) Pleadings. The only permissible pleadings shall be a formal complaint and an answer, and amendments 
thereto, except for a motion to require a formal complaint to comply with BR 4.1(c) and an answer to comply 
with BR 4.3(d). 

(b) Amendments. 

(1) Disciplinary Counsel may amend a formal complaint at any time after filing, subject to any limitation 
that may be imposed by the Adjudicator as to timing or content in any prehearing order entered pursuant 
to BR 4.7, in amplification of the original charges, to add new charges, or to withdraw charges. If an 
amendment is made, the respondent shall be given a reasonable time, set by the Adjudicator, to answer 
the amended formal complaint, to procure evidence, and to prepare to meet the matters raised by the 
amended formal complaint. 

(2) The respondent may amend an answer at any time after filing, subject to any limitations that may be 
imposed by the Adjudicator as to timing or content in any prehearing order entered pursuant to BR 4.7. If 
an answer is amended, the Bar shall be given a reasonable time, set by the Adjudicator, to procure 
evidence and to prepare to meet the matters raised by the amended answer. 

(c) Adjudicator Authority. Upon application of either the Bar or the respondent, the Adjudicator may extend 
the time for filing any pleading or for filing any document required or permitted to be submitted to the trial 
panel, except as otherwise provided in these rules. 
 
(Rule 4.4(b) amended by Order dated February 5, 2001.) 
(Rule 4.4(b)(1) and 4.4(b)(2) amended; Rule 4.4(c) added by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 4.5 Discovery. 

(a) General. Discovery in disciplinary proceedings is intended to promote identification of issues and a prompt 
and fair hearing on the charges. Discovery shall be conducted expeditiously by the parties, and shall be 
completed within 14 days prior to the date of hearing, unless the Adjudicator extends the time for good cause 
shown. 

(b) Permitted Discovery.  
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(1) Requests for admission, requests for production of documents, and depositions may be utilized in 
disciplinary proceedings. 

(2) The manner of taking depositions shall conform as nearly as practicable to the procedure set forth in 
the Oregon Rules of Civil Procedure. Subpoenas may be issued when necessary by the Adjudicator, Bar 
Counsel, Disciplinary Counsel, the respondent or his or her attorney of record. Depositions may be taken 
any time after service of the formal complaint. 

(3) Transcripts of depositions in disciplinary proceedings shall comply with the Oregon Rules of Appellate 
Procedure as to form. A person who is deposed may request at the time of deposition to examine the 
person’s transcribed testimony. In such case, the procedure set forth in the Oregon Rules of Civil 
Procedure shall be followed as practicable. 

(4) The manner of making requests for the production of documents shall conform as nearly as 
practicable to the procedure set forth in the Oregon Rules of Civil Procedure. Requests for production 
may be served any time after service of the formal  complaint with responses due within 21 days. 

(5) The manner of making requests for admission shall conform as nearly as practicable to the procedure 
set forth in the Oregon Rules of Civil Procedure. Requests for admission may be served any time after 
service of the formal complaint with responses due within 21 days. 

(c) Discovery Procedure. The Adjudicator shall resolve all discovery questions. Discovery motions, including 
motions for limitation of discovery, shall be in writing. All such motions, and any responses, shall be filed with 
the Disciplinary Board Clerk with proof of service on the other party. The Bar or the respondent has 7 days 
from the filing of a motion in which to file a response, unless the Adjudicator shortens the time for good cause 
shown. Upon expiration of the time for response, the Adjudicator shall promptly rule on the motion, with or 
without argument at the Adjudicator’s discretion. Argument on any motion may be heard by conference 
telephone call. The Adjudicator shall file rulings on discovery motions with the Disciplinary Board Clerk, and 
the Clerk shall mail copies to the parties. 

(d) Limitations on Discovery. In the exercise of his or her discretion, the Adjudicator shall impose such terms or 
limitations on the exercise of discovery as may appear necessary to prevent undue delay or expense in 
bringing the matter to hearing and to promote the interests of justice. 

(e) Discovery Sanctions. For failure to provide discovery as required under BR 4.5, the Adjudicator may make 
such rulings as are just, including, but not limited to, the following: 

(1) A ruling that the matters regarding which the ruling was made or any other designated fact are taken 
to be established for the purposes of the proceeding in accordance with the claim of the party obtaining 
the ruling; or 

(2) A ruling refusing to allow the disobedient party to support or oppose designated claims or defenses, or 
prohibiting the disobedient party from introducing designated matters in evidence. 

Any witness who testifies falsely, fails to appear when subpoenaed, or fails to produce any documents 
pursuant to subpoena is subject to the same orders and penalties to which a witness before a circuit court is 
subject. Subpoenas issued pursuant to this rule may be enforced by application of the Bar or the respondent 
to any circuit court. The circuit court shall determine what sanction to impose, if any, for noncompliance. 

(f) Rulings Interlocutory. Discovery rulings are interlocutory. 
 
(Rule 4.5(c) amended by Order dated February 23, 1988. Rule 4.5(b) amended by Order April 4, 1991, effective April 15, 
1991.) 
(Rule 4.5(a) and (c) amended by Order dated February 5, 2001.) 
(Rule 4.5(c) amended by Order dated June 17, 2003, effective July 1, 2003.) 
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(Rule 4.5(a), 4.5(b)(2), 4.5(b)(3), 4.5(c), 4.5(d), 4.5(e), 4.5(e)(1), and 4.5(e)(2) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 4.6 Prehearing Issue Narrowing and Settlement Conference; Order.  

(a) Within 28 days of written notice that the Adjudicator has set the date and place of the trial panel hearing 
pursuant to BR 2.4(e)(8), either party may file with the Disciplinary Board Clerk a request for a single 
prehearing issue narrowing and settlement conference pursuant to this rule. Upon notification from the 
Disciplinary Board Clerk that a timely request for a BR 4.6 conference has been filed, the Adjudicator shall 
appoint a member of the Disciplinary Board to serve as the presiding member and conduct the BR 4.6 
conference. A conference shall be held no later than 21 days before the scheduled hearing date and shall not 
exceed one business day in length. The respondent, counsel for the respondent, if any, and Disciplinary 
Counsel must attend. The purpose of the conference is to narrow factual and legal issues in dispute for trial 
and to facilitate discussion regarding discipline by consent under BR 3.6, if appropriate. Except for those facts 
admitted and denied in the prehearing order, under BR 4.7, no oral or written statements or admissions made 
at or in connection with the prehearing conference shall be admitted as evidence in this or any subsequent 
Bar disciplinary proceeding. No member of the trial panel appointed in the proceeding shall conduct or 
participate in the prehearing conference. 

(b) At the conclusion of the BR 4.6 conference, the presiding member shall enter an order setting forth agreed 
and disputed facts and elements of the violations alleged. In the absence of any agreement, the presiding 
member shall enter an order indicating that the BR 4.6 conference was held and that no agreements resulted. 
The presiding member shall file the order with the Disciplinary Board Clerk, with copies sent by the 
Disciplinary Board Clerk to the parties. Agreed facts shall be deemed admitted and need not be proven at the 
hearing before the trial panel. 
 
(Rule 4.6 added by Order dated December 13, 1993.) 
(Rule 4.6 amended by Order dated November 6, 1995. amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 4.6 redesignated Rule 4.6(a); Rule 4.6(a) amended; and Rule 4.6(b) added by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 4.7 Pre‐hearing Orders. 

(a) At any time after the Adjudicator has set the time and place of the trial panel hearing pursuant to 
BR 2.4(e)(8) but not later than 56 days prior to the date of the hearing, the Adjudicator may schedule and 
convene a prehearing conference that may be conducted by telephone or in person and shall be attended by 
the respondent, respondent’s counsel, if any, and Disciplinary Counsel, upon notice sent by the Disciplinary 
Board Clerk not less than 14 days prior to the scheduled date and time. Such prehearing conference is 
intended to facilitate the efficient conduct of the proceeding and may include discussing the parties’ 
respective estimates of time necessary to present evidence, the availability and scheduling of witnesses, and 
the preparation of trial exhibits; and the scheduling of pleading amendment and discovery deadlines. 

(b) At the conclusion of a prehearing conference, the Adjudicator shall enter an order setting forth all matters 
discussed and addressed, including any deadlines imposed. The Adjudicator shall file the order with the 
Disciplinary Board Clerk, and the Disciplinary Board Clerk shall send copies to the parties. 
 
(Rule 4.7 added by Order dated December 13, 1993.) 
(Rule 4.7 amended by Order dated November 6, 1995. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 4.7 redesignated as Rule 4.7(b); Rule 4.7(a) added; and Rule 4.7(b) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 
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Rule 4.8 Briefs. 

Briefs, if any, shall be filed with the Disciplinary Board Clerk with copies served on the trial panel no later than 
7 days prior to the hearing. Where new or additional issues have arisen, the Adjudicator may grant 7 days 
additional time for the filing of briefs on those issues. 
 
(Rule 4.8 (former Rule 2.4(i)(2)) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, 
effective July 1, 2003.) 
(Rule 4.8 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 4.9 Mediation 

(a) Mediation. The parties may employ the services of a mediator, other than a member of the Disciplinary 
Board, to determine the potential for, and to assist the parties in negotiating a settlement of issues in dispute. 
Mediation is voluntary; both parties must agree to participate in the mediation. The SPRB shall decide for the 
Bar whether to mediate. 

(b) Time of Mediation. Mediation may occur at any time after the filing of the formal complaint, provided that 
the mediation shall not delay a hearing before a trial panel scheduled in accordance with BR 5.4. After a trial 
panel issues a written opinion in the proceeding pursuant to BR 2.4(i)(2), mediation may occur only if 
authorized by the Adjudicator. 

(c) Discipline by Consent. A stipulation for discipline or no contest plea negotiated through mediation is 
subject to approval by the SPRB, and the Disciplinary Board or the Supreme Court, as the case may be, as set 
forth in BR 3.6, before it is effective. 

(d) Costs. The expense of mediation shall be shared equally by the parties unless the parties agree otherwise. 

(e) Confidentiality. Mediation communications, as defined in ORS 36.110, are confidential and may not be 
disclosed or admitted as evidence in subsequent adjudicatory proceedings, except as provided by ORS 36.226. 
 
(Rule 4.9 added by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 4.9(a) and (e) amended by Order dated April 26, 2007.) 
(Rule 4.9(a), 4.9(b) and 4.9(d) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 5 — Disciplinary Hearing Procedure 

Rule 5.1 Evidence And Procedure. 

(a) Rules of Evidence. Trial panels may admit and give effect to evidence that possesses probative value 
commonly accepted by reasonably prudent persons in the conduct of their affairs. Incompetent, irrelevant, 
immaterial, and unduly repetitious evidence should be excluded at any hearing conducted pursuant to these 
rules. 

(b) Harmless Error. No error in procedure, in admitting or excluding evidence, or in ruling on evidentiary or 
discovery questions shall invalidate a finding or decision unless upon a review of the record as a whole, a 
determination is made that a denial of a fair hearing to either the Bar or the respondent has occurred. 
 
(Rule 5.1(a) amended by Order dated February 23, 1988.) 
(Rule 5.1(a) and 5.1(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.2 Burden Of Proof. 

The Bar has the burden of establishing misconduct by clear and convincing evidence. 
 
(Rule 5.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 
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(Rule 4.5(a), 4.5(b)(2), 4.5(b)(3), 4.5(c), 4.5(d), 4.5(e), 4.5(e)(1), and 4.5(e)(2) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 4.6 Prehearing Issue Narrowing and Settlement Conference; Order.  

(a) Within 28 days of written notice that the Adjudicator has set the date and place of the trial panel hearing 
pursuant to BR 2.4(e)(8), either party may file with the Disciplinary Board Clerk a request for a single 
prehearing issue narrowing and settlement conference pursuant to this rule. Upon notification from the 
Disciplinary Board Clerk that a timely request for a BR 4.6 conference has been filed, the Adjudicator shall 
appoint a member of the Disciplinary Board to serve as the presiding member and conduct the BR 4.6 
conference. A conference shall be held no later than 21 days before the scheduled hearing date and shall not 
exceed one business day in length. The respondent, counsel for the respondent, if any, and Disciplinary 
Counsel must attend. The purpose of the conference is to narrow factual and legal issues in dispute for trial 
and to facilitate discussion regarding discipline by consent under BR 3.6, if appropriate. Except for those facts 
admitted and denied in the prehearing order, under BR 4.7, no oral or written statements or admissions made 
at or in connection with the prehearing conference shall be admitted as evidence in this or any subsequent 
Bar disciplinary proceeding. No member of the trial panel appointed in the proceeding shall conduct or 
participate in the prehearing conference. 

(b) At the conclusion of the BR 4.6 conference, the presiding member shall enter an order setting forth agreed 
and disputed facts and elements of the violations alleged. In the absence of any agreement, the presiding 
member shall enter an order indicating that the BR 4.6 conference was held and that no agreements resulted. 
The presiding member shall file the order with the Disciplinary Board Clerk, with copies sent by the 
Disciplinary Board Clerk to the parties. Agreed facts shall be deemed admitted and need not be proven at the 
hearing before the trial panel. 
 
(Rule 4.6 added by Order dated December 13, 1993.) 
(Rule 4.6 amended by Order dated November 6, 1995. amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 4.6 redesignated Rule 4.6(a); Rule 4.6(a) amended; and Rule 4.6(b) added by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 4.7 Pre‐hearing Orders. 

(a) At any time after the Adjudicator has set the time and place of the trial panel hearing pursuant to 
BR 2.4(e)(8) but not later than 56 days prior to the date of the hearing, the Adjudicator may schedule and 
convene a prehearing conference that may be conducted by telephone or in person and shall be attended by 
the respondent, respondent’s counsel, if any, and Disciplinary Counsel, upon notice sent by the Disciplinary 
Board Clerk not less than 14 days prior to the scheduled date and time. Such prehearing conference is 
intended to facilitate the efficient conduct of the proceeding and may include discussing the parties’ 
respective estimates of time necessary to present evidence, the availability and scheduling of witnesses, and 
the preparation of trial exhibits; and the scheduling of pleading amendment and discovery deadlines. 

(b) At the conclusion of a prehearing conference, the Adjudicator shall enter an order setting forth all matters 
discussed and addressed, including any deadlines imposed. The Adjudicator shall file the order with the 
Disciplinary Board Clerk, and the Disciplinary Board Clerk shall send copies to the parties. 
 
(Rule 4.7 added by Order dated December 13, 1993.) 
(Rule 4.7 amended by Order dated November 6, 1995. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Former Rule 4.7 redesignated as Rule 4.7(b); Rule 4.7(a) added; and Rule 4.7(b) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 
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Rule 4.8 Briefs. 

Briefs, if any, shall be filed with the Disciplinary Board Clerk with copies served on the trial panel no later than 
7 days prior to the hearing. Where new or additional issues have arisen, the Adjudicator may grant 7 days 
additional time for the filing of briefs on those issues. 
 
(Rule 4.8 (former Rule 2.4(i)(2)) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, 
effective July 1, 2003.) 
(Rule 4.8 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 4.9 Mediation 

(a) Mediation. The parties may employ the services of a mediator, other than a member of the Disciplinary 
Board, to determine the potential for, and to assist the parties in negotiating a settlement of issues in dispute. 
Mediation is voluntary; both parties must agree to participate in the mediation. The SPRB shall decide for the 
Bar whether to mediate. 

(b) Time of Mediation. Mediation may occur at any time after the filing of the formal complaint, provided that 
the mediation shall not delay a hearing before a trial panel scheduled in accordance with BR 5.4. After a trial 
panel issues a written opinion in the proceeding pursuant to BR 2.4(i)(2), mediation may occur only if 
authorized by the Adjudicator. 

(c) Discipline by Consent. A stipulation for discipline or no contest plea negotiated through mediation is 
subject to approval by the SPRB, and the Disciplinary Board or the Supreme Court, as the case may be, as set 
forth in BR 3.6, before it is effective. 

(d) Costs. The expense of mediation shall be shared equally by the parties unless the parties agree otherwise. 

(e) Confidentiality. Mediation communications, as defined in ORS 36.110, are confidential and may not be 
disclosed or admitted as evidence in subsequent adjudicatory proceedings, except as provided by ORS 36.226. 
 
(Rule 4.9 added by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 4.9(a) and (e) amended by Order dated April 26, 2007.) 
(Rule 4.9(a), 4.9(b) and 4.9(d) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 5 — Disciplinary Hearing Procedure 

Rule 5.1 Evidence And Procedure. 

(a) Rules of Evidence. Trial panels may admit and give effect to evidence that possesses probative value 
commonly accepted by reasonably prudent persons in the conduct of their affairs. Incompetent, irrelevant, 
immaterial, and unduly repetitious evidence should be excluded at any hearing conducted pursuant to these 
rules. 

(b) Harmless Error. No error in procedure, in admitting or excluding evidence, or in ruling on evidentiary or 
discovery questions shall invalidate a finding or decision unless upon a review of the record as a whole, a 
determination is made that a denial of a fair hearing to either the Bar or the respondent has occurred. 
 
(Rule 5.1(a) amended by Order dated February 23, 1988.) 
(Rule 5.1(a) and 5.1(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.2 Burden Of Proof. 

The Bar has the burden of establishing misconduct by clear and convincing evidence. 
 
(Rule 5.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 
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Rule 5.3 Location Of Hearing; Subpoenas; Testimony. 

(a) Location. The trial panel hearing of any Disciplinary Proceeding in which the respondent maintains an office 
or residence in Oregon shall be held either in the county in which the respondent maintains his or her office 
for the practice of law or other business, in which he or she resides, or in which the misconduct is alleged to 
have occurred, at the Adjudicator’s discretion. With the respondent’s consent, the hearing may be held 
elsewhere. For any proceeding brought pursuant to these rules other than Title 4 in which the attorney the 
subject of the proceeding maintains an office or residence in Oregon, and for any proceeding brought 
pursuant to these rules in which the attorney the subject of the proceeding does not maintain an office or 
residence in Oregon, the Adjudicator shall designate a location for the hearing. 

(b) Subpoenas. The Chief Executive Officer, the Adjudicator, or regional chairpersons of  the Disciplinary 
Board, Bar Counsel, Disciplinary Counsel and the attorney for the respondent, or the respondent, if appearing 
without an attorney, shall have the authority to issue subpoenas. Subpoenas shall be issued and served in 
accordance with the Oregon Rules of Civil Procedure in the same manner as in a case pending in a  circuit 
court. Any witness who testifies falsely, fails to appear when subpoenaed, or fails to produce any documents 
pursuant to subpoena, is subject to the same orders and penalties to which a witness before a circuit court is 
subject. Subpoenas issued pursuant this rule may be enforced by application of either party to any circuit 
court. The circuit court shall determine what sanction to impose, if any, for noncompliance. 

(c) Board Members as Witnesses. Current members of the Board of Governors shall not testify as witnesses in 
any Bar admission, discipline or reinstatement proceeding except pursuant to subpoena. 

(d) Testimony. Witnesses shall testify under oath or affirmation administered by any member of the 
Disciplinary Board or by any person authorized by law to administer an oath. 

(e) Transcript of Proceedings; Correction of Errors; Settlement Order. Every disciplinary hearing shall be 
transcribed and shall comply with the Oregon Rules of Appellate Procedure as to form. The transcription shall 
be certified by the person preparing it. The reporter shall give written notice to Disciplinary Counsel, Bar 
Counsel, and the respondent of the filing of the transcripts with the Disciplinary Board Clerk, who shall provide 
copies to the Adjudicator. Within 14 days after the transcript is filed, the Bar or the respondent may move the 
Adjudicator for an order to correct any errors appearing in the transcript, by filing a motion with the 
Disciplinary Board Clerk and serving the other party. Within 7 days the Bar or the respondent, as the case may 
be, may file a response to the motion with the Disciplinary Board Clerk, serving a copy on the other party. The 
Adjudicator shall thereafter either deny the motion or direct the making of such corrections as may be 
appropriate. Upon the denial of the motion or the making of such corrections, the Adjudicator shall file with 
the Disciplinary Board Clerk an order settling the transcript and the Disciplinary Board clerk shall send copies 
to the parties.  
 
(Rule 5.3(b) amended by Order dated April 4, 1991, effective April 15, 1991.) 
(Rule 5.3(a) amended by Order dated July 22, 1991.) 
(Rule 5.3 (c), (d), and (e) amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 5.3(a) and (e) amended by Order dated February 5, 2001.) 
(Rule 5.3(e) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 5.3(a) amended by Order dated April 26, 2007.) 
(Rule 5.3(a), 5.3(b), and 5.3(e) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.4 Hearing Date; Continuances. 

Except in matters of default pursuant to BR 5.8, the Adjudicator shall establish the hearing date, which shall 
not be less than 91 days nor more than 182 days following the date the Adjudicator notifies the parties of the 
date and time for hearing pursuant to BR 2.4(e)(8). The Adjudicator may grant continuances of the hearing 
date at any time prior to the hearing or upon a showing of compelling necessity therefor, the trial panel may 
grant continuances at the time of the hearing. In no event shall continuances exceed 56 days in the aggregate. 
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(Rule 5.4 amended by Order dated October 10, 1994.) 
(Rule 5.4 amended by Order dated February 5, 2001.) 
(Rule 5.4 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.5 Prior Record. 

(a) Defined. “Prior record” means any contested admission, disciplinary or reinstatement decision of the 
Disciplinary Board or the Supreme Court that has become final. 

(b) Restrictions on Admissibility. At the fact‐finding hearing in a disciplinary proceeding, a respondent’s prior 
record or lack thereof shall not be admissible to prove the character of a respondent or to impeach his or her 
credibility. 
 
(Rule 5.5(a‐b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.6 Evidence Of Prior Acts Of Misconduct. 

Evidence of prior acts of misconduct on the part of a respondent is admissible in a disciplinary proceeding for 
such purposes as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of 
mistake or accident. 
 
(Rule 5.6 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.7 Consideration Of Sanctions. 

Trial panels may receive evidence relating to the imposition of a sanction during a hearing, but are not to 
consider that evidence until after a determination is made that the respondent is in violation of a rule of 
professional conduct or statute. Only when the Adjudicator considers it appropriate because of the complexity 
of the case or the seriousness of the charge or charges, the trial panel may be reconvened to consider 
evidence in aggravation or mitigation of the misconduct found to have occurred. 
 
(Rule 5.7 amended by Order dated February 23, 1988.) 
(Rule 5.7 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.8 Default. 

(a) Failure to Answer or Appear. If a respondent fails to resign or file an answer to a formal complaint within 
the time allowed by these rules, or if a respondent fails to appear at a hearing set pursuant to BR 2.4(h), the 
Adjuciator may file with the Disciplinary Board Clerk an order finding the respondent in default under this rule 
and, if so, shall request the regional chairperson to appoint an attorney member and a public member to serve 
on the trial panel. The Disciplinary Board Clerk shall send copies of the order of default to the parties. The trial 
panel shall thereafter deem the allegations in the formal complaint to be true and either issue its written 
opinion based on the formal complaint, or, in its sole discretion, after considering evidence or legal authority 
limited to the issue of sanction. Following entry of an order of default, the respondent is not entitled to 
further notice in the disciplinary proceeding under consideration, except as may be required by these rules or 
by statute. The trial panel shall not, absent good cause, continue or delay proceedings due to a responent’s 
failure to answer or appear. 

(b) Setting Aside Default. At any time prior to a trial panel’s issuing its written opinion, the trial panel may set 
aside an order of default upon a showing by the respondent that the respondent’s failure to resign, answer, or 
appear timely was the result of mistake, inadvertence, surprise, or excusable neglect. If a trial panel has issued 
its opinion, a respondent must file any motion to set aside an order of default with the Supreme Court. 
 
(Rule 5.8 amended by Order dated June 29, 1993.) 
(Rule 5.8(a) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 5.8(a) amended by Order dated October 19, 2009.) 
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Rule 5.3 Location Of Hearing; Subpoenas; Testimony. 

(a) Location. The trial panel hearing of any Disciplinary Proceeding in which the respondent maintains an office 
or residence in Oregon shall be held either in the county in which the respondent maintains his or her office 
for the practice of law or other business, in which he or she resides, or in which the misconduct is alleged to 
have occurred, at the Adjudicator’s discretion. With the respondent’s consent, the hearing may be held 
elsewhere. For any proceeding brought pursuant to these rules other than Title 4 in which the attorney the 
subject of the proceeding maintains an office or residence in Oregon, and for any proceeding brought 
pursuant to these rules in which the attorney the subject of the proceeding does not maintain an office or 
residence in Oregon, the Adjudicator shall designate a location for the hearing. 

(b) Subpoenas. The Chief Executive Officer, the Adjudicator, or regional chairpersons of  the Disciplinary 
Board, Bar Counsel, Disciplinary Counsel and the attorney for the respondent, or the respondent, if appearing 
without an attorney, shall have the authority to issue subpoenas. Subpoenas shall be issued and served in 
accordance with the Oregon Rules of Civil Procedure in the same manner as in a case pending in a  circuit 
court. Any witness who testifies falsely, fails to appear when subpoenaed, or fails to produce any documents 
pursuant to subpoena, is subject to the same orders and penalties to which a witness before a circuit court is 
subject. Subpoenas issued pursuant this rule may be enforced by application of either party to any circuit 
court. The circuit court shall determine what sanction to impose, if any, for noncompliance. 

(c) Board Members as Witnesses. Current members of the Board of Governors shall not testify as witnesses in 
any Bar admission, discipline or reinstatement proceeding except pursuant to subpoena. 

(d) Testimony. Witnesses shall testify under oath or affirmation administered by any member of the 
Disciplinary Board or by any person authorized by law to administer an oath. 

(e) Transcript of Proceedings; Correction of Errors; Settlement Order. Every disciplinary hearing shall be 
transcribed and shall comply with the Oregon Rules of Appellate Procedure as to form. The transcription shall 
be certified by the person preparing it. The reporter shall give written notice to Disciplinary Counsel, Bar 
Counsel, and the respondent of the filing of the transcripts with the Disciplinary Board Clerk, who shall provide 
copies to the Adjudicator. Within 14 days after the transcript is filed, the Bar or the respondent may move the 
Adjudicator for an order to correct any errors appearing in the transcript, by filing a motion with the 
Disciplinary Board Clerk and serving the other party. Within 7 days the Bar or the respondent, as the case may 
be, may file a response to the motion with the Disciplinary Board Clerk, serving a copy on the other party. The 
Adjudicator shall thereafter either deny the motion or direct the making of such corrections as may be 
appropriate. Upon the denial of the motion or the making of such corrections, the Adjudicator shall file with 
the Disciplinary Board Clerk an order settling the transcript and the Disciplinary Board clerk shall send copies 
to the parties.  
 
(Rule 5.3(b) amended by Order dated April 4, 1991, effective April 15, 1991.) 
(Rule 5.3(a) amended by Order dated July 22, 1991.) 
(Rule 5.3 (c), (d), and (e) amended by Order dated June 5, 1997, effective July 1, 1997.) 
(Rule 5.3(a) and (e) amended by Order dated February 5, 2001.) 
(Rule 5.3(e) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 5.3(a) amended by Order dated April 26, 2007.) 
(Rule 5.3(a), 5.3(b), and 5.3(e) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.4 Hearing Date; Continuances. 

Except in matters of default pursuant to BR 5.8, the Adjudicator shall establish the hearing date, which shall 
not be less than 91 days nor more than 182 days following the date the Adjudicator notifies the parties of the 
date and time for hearing pursuant to BR 2.4(e)(8). The Adjudicator may grant continuances of the hearing 
date at any time prior to the hearing or upon a showing of compelling necessity therefor, the trial panel may 
grant continuances at the time of the hearing. In no event shall continuances exceed 56 days in the aggregate. 
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(Rule 5.4 amended by Order dated October 10, 1994.) 
(Rule 5.4 amended by Order dated February 5, 2001.) 
(Rule 5.4 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.5 Prior Record. 

(a) Defined. “Prior record” means any contested admission, disciplinary or reinstatement decision of the 
Disciplinary Board or the Supreme Court that has become final. 

(b) Restrictions on Admissibility. At the fact‐finding hearing in a disciplinary proceeding, a respondent’s prior 
record or lack thereof shall not be admissible to prove the character of a respondent or to impeach his or her 
credibility. 
 
(Rule 5.5(a‐b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.6 Evidence Of Prior Acts Of Misconduct. 

Evidence of prior acts of misconduct on the part of a respondent is admissible in a disciplinary proceeding for 
such purposes as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of 
mistake or accident. 
 
(Rule 5.6 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.7 Consideration Of Sanctions. 

Trial panels may receive evidence relating to the imposition of a sanction during a hearing, but are not to 
consider that evidence until after a determination is made that the respondent is in violation of a rule of 
professional conduct or statute. Only when the Adjudicator considers it appropriate because of the complexity 
of the case or the seriousness of the charge or charges, the trial panel may be reconvened to consider 
evidence in aggravation or mitigation of the misconduct found to have occurred. 
 
(Rule 5.7 amended by Order dated February 23, 1988.) 
(Rule 5.7 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.8 Default. 

(a) Failure to Answer or Appear. If a respondent fails to resign or file an answer to a formal complaint within 
the time allowed by these rules, or if a respondent fails to appear at a hearing set pursuant to BR 2.4(h), the 
Adjuciator may file with the Disciplinary Board Clerk an order finding the respondent in default under this rule 
and, if so, shall request the regional chairperson to appoint an attorney member and a public member to serve 
on the trial panel. The Disciplinary Board Clerk shall send copies of the order of default to the parties. The trial 
panel shall thereafter deem the allegations in the formal complaint to be true and either issue its written 
opinion based on the formal complaint, or, in its sole discretion, after considering evidence or legal authority 
limited to the issue of sanction. Following entry of an order of default, the respondent is not entitled to 
further notice in the disciplinary proceeding under consideration, except as may be required by these rules or 
by statute. The trial panel shall not, absent good cause, continue or delay proceedings due to a responent’s 
failure to answer or appear. 

(b) Setting Aside Default. At any time prior to a trial panel’s issuing its written opinion, the trial panel may set 
aside an order of default upon a showing by the respondent that the respondent’s failure to resign, answer, or 
appear timely was the result of mistake, inadvertence, surprise, or excusable neglect. If a trial panel has issued 
its opinion, a respondent must file any motion to set aside an order of default with the Supreme Court. 
 
(Rule 5.8 amended by Order dated June 29, 1993.) 
(Rule 5.8(a) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 5.8(a) amended by Order dated October 19, 2009.) 
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(Rule 5.8(a) and 5.8(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.9 Attorney Assistance Evidence. 

(a) Definition. For the purposes of this rule, an "attorney assistance program" is any treatment, counseling, 
training or remedial service, created under ORS 9.568 or otherwise, designed to provide assistance to 
attorneys who are suffering from impairment or other circumstances which may adversely affect their 
professional competence or conduct, or to provide advice and training to attorneys in practice management. 

(b) Use of Evidence by Respondent. Subject to the provisions of BR 5.1(a) and this rule, the respondent may 
offer evidence at a disciplinary hearing concerning the respondent’s participation in or communication with an 
attorney assistance program.  If the respondent fails to provide timely notice to Disciplinary Counsel as 
required under BR 5.9(c), the respondent may not offer evidence of the respondent’s participation in or 
communication with an attorney assistance program at the hearing. 

(c) Prior Notice. If the respondent intends to offer evidence at a hearing concerning the respondent’s 
participation in or communication with an attorney assistance program, the respondent shall file with the 
Disciplinary Board Clerk, with proof of service on Disciplinary Counsel, written notice of such intent, not less 
than 63 days prior to the date the hearing is scheduled to commence.  For good cause shown, the Adjudicator 
may permit the respondent to give the notice within a shorter period of time.  The notice shall specify the 
identity of the attorney assistance program, the nature of the evidence that will be offered, the names of the 
service providers with whom the respondent dealt, and the names and addresses of witnesses the respondent 
intends to call to present the evidence.  The notice shall also include the consent or waiver required by 
BR 5.9(d).  The respondent shall provide a copy of the notice to the attorney assistance program. 

(d) Discovery. In the event the respondent provides a notice to Disciplinary Counsel under BR 5.9(c), 
Disciplinary Counsel may conduct discovery concerning the respondent’s participation in or communication 
with the attorney assistance program.  The respondent shall provide any consent or waiver necessary to 
permit Disciplinary Counsel to obtain discovery from the attorney assistance program or its service providers 
at the time the respondent provides the notice required by BR 5.9(c).  Questions regarding the permissible 
scope of discovery under this rule shall be resolved by the Adjudicator on motion pursuant to BR 4.5(c). 

(e) Discovery not Public. Records and information obtained by Disciplinary Counsel through discovery under 
this rule are not be subject to public disclosure pursuant to BR 1.7(b), consistent with ORS 9.568(3), and may 
be disclosed by the parties only in the disciplinary proceeding. 

(f) Use of Evidence by Bar. The Bar shall have the right to introduce evidence obtained through discovery 
under this rule only if the respondent introduces evidence of participation in or communication with an 
attorney assistance program. 

(g) Enforcement. The Adjudicator may issue a protective order and impose sanctions to enforce this rule 
pursuant to BR 4.5(d) and (e). 
 
(Rule 5.9 added by Order dated November 30, 1999.) 
(Rule 5.9(a) amended by Order dated February 5, 2001.) 
(Rule 5.9(c) amended by Order dated June 17, 200, effective July 1, 2003.) 
(Rule 5.9(b), 5.9(c), 5.9(d), 5.9(e), 5.9(f), and 5.9(g) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 6 — Sanctions And Other Remedies 

Rule 6.1 Sanctions. 

(a) Disciplinary Proceedings. The dispositions or sanctions in disciplinary proceedings or matters brought 
pursuant to BR 3.4 or 3.5 are 

(1) dismissal of any charge or all charges; 
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(2) public reprimand; 

(3) suspension for periods from 30 days to five years; 

(4) a suspension for any period designated in BR 6.1(a)(3) which may be stayed in whole or in part on the 
condition that designated probationary terms are met; or 

(5) disbarment. 

In conjunction with a disposition or sanction referred to in this rule, a respondent may be required to make 
restitution of some or all of the money, property, or fees received by the respondent in the representation of 
a client, or reimbursement to the Client Security Fund. 

(b) Contested Reinstatement Proceedings. In contested reinstatement cases a determination shall be made 
whether the applicant shall be 

(1) denied reinstatement; 

(2) reinstated conditionally, subject to probationary terms; or 

(3) reinstated unconditionally. 

(c) Time Period Before Application and Reapplication. The Supreme Court may require an applicant whose 
admission or reinstatement has been denied to wait a period of time designated by the court before 
reapplying for admission or reinstatement. 

(d) Effect of Disbarment. An attorney disbarred as a result of a disciplinary proceeding commenced by formal 
complaint before January 1, 1996, may not apply for reinstatement until five years have elapsed from the 
effective date of his or her disbarment. An attorney disbarred as a result of a disciplinary proceeding 
commenced by formal complaint after December 31, 1995, shall never be eligible to apply and shall not be 
considered for admission under ORS 9.220 or reinstatement under Title 8 of these rules. 
 
(Rule 6.1(a) amended by Order dated May 31, 1984, effective July 1, 1984. Rule 6.1(d) amended by Order dated November 
29, 1985, effective December 1, 1985. Rule 6.1(a) amended by Order dated December 14, 1995. Rule 6.1(d) amended by 
Order dated December 14, 1995. Rule 6.1(e) added by Order dated December 14, 1995. Rule 6.1(a) amended by Order 
dated June 5, 1997, effective July 1, 1997.) 
(Rule 6.1(a) amended by Order dated February 5, 2001.) 
(Rule 6.1(a)(iii) – 6.1(a)(v) and  6.1(b) – 6.1(d) amended by Order dated October 19, 2009.) 
(Former Rule 6.1(a)(i), 6.1(a)(ii), 6.1(a)(iii), 6.1(a)(iv), 6.1(a)(v), 6.1(b)(i), 6.1(b)(ii), and 6.1(b)(iii) redesignated Rule 6.1(a)(1), 
6.1(a)(2), 6.1(a)(3), 6.1(a)(4), 6.1(a)(5), 6.1(b)(1), 6.1(b)(2), and 6.1(b)(3); Rule 6.1(a), 6.1(a)(4), 6.1(c), and 6.1(d) amended 
by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 6.2 Probation. 

(a) Authority in Disciplinary Proceedings. Upon determining that a respondent should be suspended, the trial 
panel may decide to stay execution of the suspension, in whole or in part, and place the respondent on 
probation for a period no longer than three years. The imposition of a probationary term shall not affect the 
criteria established by statute and these rules for Supreme Court review of trial panel decisions. Probation, if 
ordered, may be under such conditions as the trial panel or the court considers appropriate. Such conditions 
may include, but are not limited to, requiring alcohol or drug treatment; requiring medical care; requiring 
psychological or psychiatric care; requiring professional office practice or management counseling; and 
requiring periodic audits or reports. In any case where an attorney is placed on probation pursuant to this 
rule, the Adjudicator or the court may appoint a suitable person or persons to supervise the probation. 
Cooperation with any person so  appointed shall be a condition of the probation. 

(b) Authority in Contested Reinstatement Proceedings. Upon determining that an applicant should be 
readmitted to membership in the Oregon State Bar, the trial panel may decide to place the applicant on 
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(Rule 5.8(a) and 5.8(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 5.9 Attorney Assistance Evidence. 

(a) Definition. For the purposes of this rule, an "attorney assistance program" is any treatment, counseling, 
training or remedial service, created under ORS 9.568 or otherwise, designed to provide assistance to 
attorneys who are suffering from impairment or other circumstances which may adversely affect their 
professional competence or conduct, or to provide advice and training to attorneys in practice management. 

(b) Use of Evidence by Respondent. Subject to the provisions of BR 5.1(a) and this rule, the respondent may 
offer evidence at a disciplinary hearing concerning the respondent’s participation in or communication with an 
attorney assistance program.  If the respondent fails to provide timely notice to Disciplinary Counsel as 
required under BR 5.9(c), the respondent may not offer evidence of the respondent’s participation in or 
communication with an attorney assistance program at the hearing. 

(c) Prior Notice. If the respondent intends to offer evidence at a hearing concerning the respondent’s 
participation in or communication with an attorney assistance program, the respondent shall file with the 
Disciplinary Board Clerk, with proof of service on Disciplinary Counsel, written notice of such intent, not less 
than 63 days prior to the date the hearing is scheduled to commence.  For good cause shown, the Adjudicator 
may permit the respondent to give the notice within a shorter period of time.  The notice shall specify the 
identity of the attorney assistance program, the nature of the evidence that will be offered, the names of the 
service providers with whom the respondent dealt, and the names and addresses of witnesses the respondent 
intends to call to present the evidence.  The notice shall also include the consent or waiver required by 
BR 5.9(d).  The respondent shall provide a copy of the notice to the attorney assistance program. 

(d) Discovery. In the event the respondent provides a notice to Disciplinary Counsel under BR 5.9(c), 
Disciplinary Counsel may conduct discovery concerning the respondent’s participation in or communication 
with the attorney assistance program.  The respondent shall provide any consent or waiver necessary to 
permit Disciplinary Counsel to obtain discovery from the attorney assistance program or its service providers 
at the time the respondent provides the notice required by BR 5.9(c).  Questions regarding the permissible 
scope of discovery under this rule shall be resolved by the Adjudicator on motion pursuant to BR 4.5(c). 

(e) Discovery not Public. Records and information obtained by Disciplinary Counsel through discovery under 
this rule are not be subject to public disclosure pursuant to BR 1.7(b), consistent with ORS 9.568(3), and may 
be disclosed by the parties only in the disciplinary proceeding. 

(f) Use of Evidence by Bar. The Bar shall have the right to introduce evidence obtained through discovery 
under this rule only if the respondent introduces evidence of participation in or communication with an 
attorney assistance program. 

(g) Enforcement. The Adjudicator may issue a protective order and impose sanctions to enforce this rule 
pursuant to BR 4.5(d) and (e). 
 
(Rule 5.9 added by Order dated November 30, 1999.) 
(Rule 5.9(a) amended by Order dated February 5, 2001.) 
(Rule 5.9(c) amended by Order dated June 17, 200, effective July 1, 2003.) 
(Rule 5.9(b), 5.9(c), 5.9(d), 5.9(e), 5.9(f), and 5.9(g) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 6 — Sanctions And Other Remedies 

Rule 6.1 Sanctions. 

(a) Disciplinary Proceedings. The dispositions or sanctions in disciplinary proceedings or matters brought 
pursuant to BR 3.4 or 3.5 are 

(1) dismissal of any charge or all charges; 
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(2) public reprimand; 

(3) suspension for periods from 30 days to five years; 

(4) a suspension for any period designated in BR 6.1(a)(3) which may be stayed in whole or in part on the 
condition that designated probationary terms are met; or 

(5) disbarment. 

In conjunction with a disposition or sanction referred to in this rule, a respondent may be required to make 
restitution of some or all of the money, property, or fees received by the respondent in the representation of 
a client, or reimbursement to the Client Security Fund. 

(b) Contested Reinstatement Proceedings. In contested reinstatement cases a determination shall be made 
whether the applicant shall be 

(1) denied reinstatement; 

(2) reinstated conditionally, subject to probationary terms; or 

(3) reinstated unconditionally. 

(c) Time Period Before Application and Reapplication. The Supreme Court may require an applicant whose 
admission or reinstatement has been denied to wait a period of time designated by the court before 
reapplying for admission or reinstatement. 

(d) Effect of Disbarment. An attorney disbarred as a result of a disciplinary proceeding commenced by formal 
complaint before January 1, 1996, may not apply for reinstatement until five years have elapsed from the 
effective date of his or her disbarment. An attorney disbarred as a result of a disciplinary proceeding 
commenced by formal complaint after December 31, 1995, shall never be eligible to apply and shall not be 
considered for admission under ORS 9.220 or reinstatement under Title 8 of these rules. 
 
(Rule 6.1(a) amended by Order dated May 31, 1984, effective July 1, 1984. Rule 6.1(d) amended by Order dated November 
29, 1985, effective December 1, 1985. Rule 6.1(a) amended by Order dated December 14, 1995. Rule 6.1(d) amended by 
Order dated December 14, 1995. Rule 6.1(e) added by Order dated December 14, 1995. Rule 6.1(a) amended by Order 
dated June 5, 1997, effective July 1, 1997.) 
(Rule 6.1(a) amended by Order dated February 5, 2001.) 
(Rule 6.1(a)(iii) – 6.1(a)(v) and  6.1(b) – 6.1(d) amended by Order dated October 19, 2009.) 
(Former Rule 6.1(a)(i), 6.1(a)(ii), 6.1(a)(iii), 6.1(a)(iv), 6.1(a)(v), 6.1(b)(i), 6.1(b)(ii), and 6.1(b)(iii) redesignated Rule 6.1(a)(1), 
6.1(a)(2), 6.1(a)(3), 6.1(a)(4), 6.1(a)(5), 6.1(b)(1), 6.1(b)(2), and 6.1(b)(3); Rule 6.1(a), 6.1(a)(4), 6.1(c), and 6.1(d) amended 
by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 6.2 Probation. 

(a) Authority in Disciplinary Proceedings. Upon determining that a respondent should be suspended, the trial 
panel may decide to stay execution of the suspension, in whole or in part, and place the respondent on 
probation for a period no longer than three years. The imposition of a probationary term shall not affect the 
criteria established by statute and these rules for Supreme Court review of trial panel decisions. Probation, if 
ordered, may be under such conditions as the trial panel or the court considers appropriate. Such conditions 
may include, but are not limited to, requiring alcohol or drug treatment; requiring medical care; requiring 
psychological or psychiatric care; requiring professional office practice or management counseling; and 
requiring periodic audits or reports. In any case where an attorney is placed on probation pursuant to this 
rule, the Adjudicator or the court may appoint a suitable person or persons to supervise the probation. 
Cooperation with any person so  appointed shall be a condition of the probation. 

(b) Authority in Contested Reinstatement Proceedings. Upon determining that an applicant should be 
readmitted to membership in the Oregon State Bar, the trial panel may decide to place the applicant on 
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probation for a period no longer than three years. The probationary terms may include, but are not limited to, 
those provided in BR 6.2(a). The court may adopt, in whole or in part, the trial panel’s decision regarding 
probation and enter an appropriate order upon a review  of the proceeding. The court may appoint a suitable 
person or persons to supervise the probation. Cooperation with any person so appointed shall be a condition 
of the probation. An attorney placed on probation pursuant to this rule may have his or her probation revoked 
for a violation of any probationary term by petition of Disciplinary Counsel in accordance with the procedures 
set forth in BR 6.2(d). An attorney whose probation is revoked shall be suspended from the practice of law 
until further order of the court. 

(c) Disciplinary Board. In all cases where the trial panel determines that the respondent should be suspended 
and the determination is not reviewed by the court, thereby resulting in such determination becoming final, 
the decision that the respondent be placed on probation under the conditions specified in the trial panel’s 
opinion shall be deemed adopted and made a part of the determination. 

(d) Revocation Petition; Service; Trial Panel; Setting Hearing. Disciplinary Counsel may petition the Adjudicator 
or the court, as the case may be, to revoke the probation of any attorney for violation of any probationary 
term imposed by a trial panel or the court, serving the attorney with a copy of the petition pursuant to BR 1.8. 
The Adjudicator or the court, as the case may be, may order the attorney to appear and show cause why 
probation should not be revoked and the original sanction imposed; the court also may refer the matter to the 
Disciplinary Board for hearing. When revocation of a trial panel probation is sought or the court has referred 
the matter to the Disciplinary Board for hearing, the Adjudicator shall appoint trial panel members pursuant to 
BR 2.4(e)(7) to serve with the Adjudicator on a trial panel that will conduct the show cause hearing and, where 
applicable, report back to the court. The Disciplinary Board Clerk shall notify the attorney and Disciplinary 
Counsel in writing of the members to serve on the trial panel. BR 2.4(g) applies. After any timely filed 
challenges have been ruled upon and any substitute members have been appointed, the Adjudicator shall 
promptly enter an order that the attorney appear and show cause why probation should not be revoked and 
the original sanction imposed, and that establishes the date, place, and time of the show cause hearing, which 
must be held not less than 21 days later. The Disciplinary Board Clerk shall send the parties a copy of the show 
cause order. At the hearing, Disciplinary Counsel has the burden of proving by clear and convincing evidence 
that the attorney has violated a material term of probation. If the attorney, after being served with a copy of 
the petition and sent a copy of the show cause order, fails to appear at the hearing, the trial panel shall deem 
the allegations in the petition to be true and proceed to issue its written opinion based on the petition. If the 
revocation matter is within the jurisdiction of the Disciplinary Board, the trial panel’s decision shall be filed 
with the Disciplinary Board Clerk, and the Disciplinary Board Clerk shall send copies to the parties. If the 
revocation matter is within the court’s jurisdiction, the trial panel appointed to conduct the show cause 
hearing shall report back to the court, and the court shall thereafter rule on the petition. A petition for 
revocation of an attorney’s probation shall not preclude the Bar from filing independent disciplinary charges 
based on the same conduct as alleged in the petition. 

(e) Application of Other Rules. Except as specifically provided herein, Title 4 and Title 5 of the Rules of 
Procedure do not apply to proceedings brought pursuant to BR 6.2(d). 
 
(Rule 6.2(b) amended by Order dated July 22, 1991.) 
(Rule 6.2(d) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 6.2(a), 6.2(b), 6.2(c), and 6.2(d) amended and Rule 6.2(e) added by Order dated May 3, 2017, effective January 1, 
2018.) 

Rule 6.3 Duties Upon Disbarment Or Suspension. 

(a) Attorney to Discontinue Practice. A disbarred or suspended attorney shall not practice law after the 
effective date of disbarment or suspension. This rule shall not preclude a disbarred or suspended attorney 
from providing information on the facts of a case and its status to a succeeding attorney, and such information 
shall be provided on request. 
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(b) Responsibilities. It shall be the duty of a disbarred or suspended attorney to immediately take all 
reasonable steps to avoid foreseeable prejudice to any client and to comply with all applicable laws and 
disciplinary rules. 

(c) Notice; Return of Client Property. When, as a result of the disbarment or suspension, any active client 
matter will be left for which no other active member of the Bar, with the consent of the client, has agreed to 
resume responsibility, the disbarred or suspended attorney shall give written notice of the cessation of 
practice to the affected clients, opposing parties, courts, agencies, and any other person or entity having 
reason to be informed of the cessation of practice. Such notice shall be given no later than 14 days after the 
effective date of the disbarment or suspension. In the case of a disbarment or a suspension of more than 60 
days, client property pertaining to any active client matter shall be delivered to the client or an active member 
of the Bar designated by the client as substitute counsel. 

(d) Contempt. Disciplinary Counsel may petition the Supreme Court to hold a disbarred or suspended attorney 
in contempt for failing to comply with the provisions of BR 6.3(a), (b), or (c). The court may order the attorney 
to appear and show cause, if any, why the attorney should not be held in contempt of court and sanctioned 
accordingly. 
 
(Rule 6.3 amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Former Rule 6.3(c) redesignated as Rule 6.3(d); Rule 6.3(c) added; and Rule 6.3(d) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 6.4 Ethics School. 

(a) An attorney sanctioned under BR 6.1(a)(2), (a)(3) or (a)(i4) shall successfully complete a one‐day course of 
study developed and offered by the Bar on the subjects of legal ethics, professional responsibility and law 
office management. Successful completion requires that the attorney attend in person the course offered by 
the Bar and pay the attendance fee established by the Bar. 

(b) An attorney reprimanded under BR 6.1(a)(2) who does not successfully complete the course of study when 
the course is next offered by the Bar following the effective date of the reprimand may be suspended from the 
practice of law upon order of the Adjudicator, until the attorney successfully completes the course. 

(c) An attorney suspended under BR 6.1(a)(iii) or (a)(iv) shall not be reinstated until the attorney successfully 
completes the course of study, unless the course is not offered before the attorney’s term of suspension 
expires, in which case the attorney may be reinstated if otherwise eligible under applicable provisions of Title 
8 of these Rules until the course is next offered by the Bar. If the attorney does not successfully complete the 
course when it is next offered, the attorney may be suspended from the practice of law upon order of the 
Adjudicator, until the attorney successfully completes the course. 

(d) Notwithstanding the provisions of BR 6.4(b) and (c), an extension of time in which to complete the ethics 
school requirement may be granted by the Bar or the Adjudicator, as the case may be, for good cause shown. 
 
(Rule 6.4 added by Order dated December 10, 2010, effective June 1, 2011.) 
(Rule 6.4(a), 6.4(b), 6.4(c), and 6.4(d) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 7 — Suspension for Failure to Respond in a Disciplinary Investigation 

Rule 7.1 Suspension for Failure to Respond to a Subpoena. 

(a) Petition for Suspension. When an attorney fails without good cause to timely respond to a request from 
Disciplinary Counsel or the LPRC for information or records, or fails to respond to a subpoena issued pursuant 
to BR 2.2(b)(2), Disciplinary Counsel may petition the Disciplinary Board for an order immediately suspending 
the attorney until such time as the attorney responds to the request or complies with the subpoena. A petition 
under this rule shall allege that the attorney has not responded to requests for information or records or has 
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probation for a period no longer than three years. The probationary terms may include, but are not limited to, 
those provided in BR 6.2(a). The court may adopt, in whole or in part, the trial panel’s decision regarding 
probation and enter an appropriate order upon a review  of the proceeding. The court may appoint a suitable 
person or persons to supervise the probation. Cooperation with any person so appointed shall be a condition 
of the probation. An attorney placed on probation pursuant to this rule may have his or her probation revoked 
for a violation of any probationary term by petition of Disciplinary Counsel in accordance with the procedures 
set forth in BR 6.2(d). An attorney whose probation is revoked shall be suspended from the practice of law 
until further order of the court. 

(c) Disciplinary Board. In all cases where the trial panel determines that the respondent should be suspended 
and the determination is not reviewed by the court, thereby resulting in such determination becoming final, 
the decision that the respondent be placed on probation under the conditions specified in the trial panel’s 
opinion shall be deemed adopted and made a part of the determination. 

(d) Revocation Petition; Service; Trial Panel; Setting Hearing. Disciplinary Counsel may petition the Adjudicator 
or the court, as the case may be, to revoke the probation of any attorney for violation of any probationary 
term imposed by a trial panel or the court, serving the attorney with a copy of the petition pursuant to BR 1.8. 
The Adjudicator or the court, as the case may be, may order the attorney to appear and show cause why 
probation should not be revoked and the original sanction imposed; the court also may refer the matter to the 
Disciplinary Board for hearing. When revocation of a trial panel probation is sought or the court has referred 
the matter to the Disciplinary Board for hearing, the Adjudicator shall appoint trial panel members pursuant to 
BR 2.4(e)(7) to serve with the Adjudicator on a trial panel that will conduct the show cause hearing and, where 
applicable, report back to the court. The Disciplinary Board Clerk shall notify the attorney and Disciplinary 
Counsel in writing of the members to serve on the trial panel. BR 2.4(g) applies. After any timely filed 
challenges have been ruled upon and any substitute members have been appointed, the Adjudicator shall 
promptly enter an order that the attorney appear and show cause why probation should not be revoked and 
the original sanction imposed, and that establishes the date, place, and time of the show cause hearing, which 
must be held not less than 21 days later. The Disciplinary Board Clerk shall send the parties a copy of the show 
cause order. At the hearing, Disciplinary Counsel has the burden of proving by clear and convincing evidence 
that the attorney has violated a material term of probation. If the attorney, after being served with a copy of 
the petition and sent a copy of the show cause order, fails to appear at the hearing, the trial panel shall deem 
the allegations in the petition to be true and proceed to issue its written opinion based on the petition. If the 
revocation matter is within the jurisdiction of the Disciplinary Board, the trial panel’s decision shall be filed 
with the Disciplinary Board Clerk, and the Disciplinary Board Clerk shall send copies to the parties. If the 
revocation matter is within the court’s jurisdiction, the trial panel appointed to conduct the show cause 
hearing shall report back to the court, and the court shall thereafter rule on the petition. A petition for 
revocation of an attorney’s probation shall not preclude the Bar from filing independent disciplinary charges 
based on the same conduct as alleged in the petition. 

(e) Application of Other Rules. Except as specifically provided herein, Title 4 and Title 5 of the Rules of 
Procedure do not apply to proceedings brought pursuant to BR 6.2(d). 
 
(Rule 6.2(b) amended by Order dated July 22, 1991.) 
(Rule 6.2(d) amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 6.2(a), 6.2(b), 6.2(c), and 6.2(d) amended and Rule 6.2(e) added by Order dated May 3, 2017, effective January 1, 
2018.) 

Rule 6.3 Duties Upon Disbarment Or Suspension. 

(a) Attorney to Discontinue Practice. A disbarred or suspended attorney shall not practice law after the 
effective date of disbarment or suspension. This rule shall not preclude a disbarred or suspended attorney 
from providing information on the facts of a case and its status to a succeeding attorney, and such information 
shall be provided on request. 

  OSB Rules of Procedure (Revised 1/1/2018)  43 

Current versions of this document are maintained on the OSB website: www.osbar.org 

(b) Responsibilities. It shall be the duty of a disbarred or suspended attorney to immediately take all 
reasonable steps to avoid foreseeable prejudice to any client and to comply with all applicable laws and 
disciplinary rules. 

(c) Notice; Return of Client Property. When, as a result of the disbarment or suspension, any active client 
matter will be left for which no other active member of the Bar, with the consent of the client, has agreed to 
resume responsibility, the disbarred or suspended attorney shall give written notice of the cessation of 
practice to the affected clients, opposing parties, courts, agencies, and any other person or entity having 
reason to be informed of the cessation of practice. Such notice shall be given no later than 14 days after the 
effective date of the disbarment or suspension. In the case of a disbarment or a suspension of more than 60 
days, client property pertaining to any active client matter shall be delivered to the client or an active member 
of the Bar designated by the client as substitute counsel. 

(d) Contempt. Disciplinary Counsel may petition the Supreme Court to hold a disbarred or suspended attorney 
in contempt for failing to comply with the provisions of BR 6.3(a), (b), or (c). The court may order the attorney 
to appear and show cause, if any, why the attorney should not be held in contempt of court and sanctioned 
accordingly. 
 
(Rule 6.3 amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Former Rule 6.3(c) redesignated as Rule 6.3(d); Rule 6.3(c) added; and Rule 6.3(d) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 6.4 Ethics School. 

(a) An attorney sanctioned under BR 6.1(a)(2), (a)(3) or (a)(i4) shall successfully complete a one‐day course of 
study developed and offered by the Bar on the subjects of legal ethics, professional responsibility and law 
office management. Successful completion requires that the attorney attend in person the course offered by 
the Bar and pay the attendance fee established by the Bar. 

(b) An attorney reprimanded under BR 6.1(a)(2) who does not successfully complete the course of study when 
the course is next offered by the Bar following the effective date of the reprimand may be suspended from the 
practice of law upon order of the Adjudicator, until the attorney successfully completes the course. 

(c) An attorney suspended under BR 6.1(a)(iii) or (a)(iv) shall not be reinstated until the attorney successfully 
completes the course of study, unless the course is not offered before the attorney’s term of suspension 
expires, in which case the attorney may be reinstated if otherwise eligible under applicable provisions of Title 
8 of these Rules until the course is next offered by the Bar. If the attorney does not successfully complete the 
course when it is next offered, the attorney may be suspended from the practice of law upon order of the 
Adjudicator, until the attorney successfully completes the course. 

(d) Notwithstanding the provisions of BR 6.4(b) and (c), an extension of time in which to complete the ethics 
school requirement may be granted by the Bar or the Adjudicator, as the case may be, for good cause shown. 
 
(Rule 6.4 added by Order dated December 10, 2010, effective June 1, 2011.) 
(Rule 6.4(a), 6.4(b), 6.4(c), and 6.4(d) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 7 — Suspension for Failure to Respond in a Disciplinary Investigation 

Rule 7.1 Suspension for Failure to Respond to a Subpoena. 

(a) Petition for Suspension. When an attorney fails without good cause to timely respond to a request from 
Disciplinary Counsel or the LPRC for information or records, or fails to respond to a subpoena issued pursuant 
to BR 2.2(b)(2), Disciplinary Counsel may petition the Disciplinary Board for an order immediately suspending 
the attorney until such time as the attorney responds to the request or complies with the subpoena. A petition 
under this rule shall allege that the attorney has not responded to requests for information or records or has 
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not complied with a subpoena, and has not asserted a good‐faith objection to responding or complying. The 
petition shall be supported by a declaration setting forth the efforts undertaken by Disciplinary Counsel to 
obtain the attorney’s response or compliance. 

(b) Procedure. Disciplinary Counsel shall file a petition under this rule with the Disciplinary Board Clerk. The 
Adjudicator shall have the authority to act on the matter for the Disciplinary Board. A copy of the petition and 
declaration shall be served on the attorney as set forth in BR 1.8(a). 

(c) Response. Within 7 business days after service of the petition, the attorney may file a response with the 
Disciplinary Board Clerk, setting forth facts showing that the attorney has responded to the requests or 
complied with the subpoena, or the reasons why the attorney has not responded or complied. The attorney 
shall serve a copy of the response upon Disciplinary Counsel pursuant to BR 1.8(b). Disciplinary Counsel may 
file a reply to any response with the Disciplinary Board Clerk within 2 business days after being served with a 
copy of the attorney’s response and shall serve a copy of the reply on the attorney. 

(d) Review by the Disciplinary Board. Upon review, the Adjudicator shall issue an order that either denies the 
petition or immediately suspends the attorney from the practice of law for an indefinite period. The 
Adjudicator shall file the order with the Disciplinary Board Clerk, who shall promptly send copies to 
Disciplinary Counsel and the attorney. 

(e) Duties upon Suspension. An attorney suspended from practice under this rule shall comply with the 
requirements of BR 6.3(a) and (b). 

(f) Independent Charges. Suspension of an attorney under this rule is not discipline. Suspension or 
reinstatement under this rule shall not prevent the SPRB from directing Disciplinary Counsel to file a formal 
complaint against an attorney alleging a violation of RPC 8.1(a)(2), arising from the failure to respond or 
comply as alleged in the petition for suspension filed under this rule.  

(g) Reinstatement. Subject to BR 8.1(a)(8) and BR 8.2(a)(5), any attorney who has been a member of the Bar 
but suspended under Rule 7.1 solely for failure to respond to requests for information or records or to 
respond to a subpoena shall be reinstated by the Chief Executive Officer to the membership status from which 
the person was suspended upon the filing of a Compliance Declaration with Disciplinary Counsel as set forth in 
BR 13.10. 
 
(Rule 7.1 amended by Order dated November 1, 1984, effective December 1, 1984. Amended by Order dated September 24, 
1987, effective October 1, 1987. Rule 7.1  amended by Order dated October 1, 1990. Title 7 amended by Order dated July 
22, 1991.) 
(Rule 7.1 deleted by Order dated October 19, 2009.) 
(Rule 7.1 added by Order dated August 12, 2013, effective November 1, 2013.) 
(Rule 7.1(a), 7.1(b), 7.1(c), 7.1(d), 7.1(f), and 7.1(g) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 8 — Reinstatement 

Rule 8.1 Reinstatement — Formal Application Required. 

(a) Applicants. Any person who has been a member of the Bar, but who has 

(1) resigned under Form A of these rules more than five years prior to the date of application for 
reinstatement and who has not been a member of the Bar during such period; or 

(2) resigned under Form B of these rules prior to January 1, 1996; or 

(3) been disbarred as a result of a disciplinary proceeding commenced by formal complaint before January 
1, 1996; or 

(4) been suspended for misconduct for a period of more than 6 months; or 
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(5) been suspended for misconduct for a period of 6 months or less but has remained in a suspended 
status for a period of more than 6 months prior to the date of application for reinstatement; or 

(6) been enrolled voluntarily as an inactive or retired member for more than 5 years; or 

(7) been involuntarily transferred to an inactive membership status; or 

(8) been suspended for any reason and has remained in that status more than 5 years, 

and who desires to be reinstated as an active member or to resume the practice of law in Oregon shall be 
reinstated as an active member of the Bar only upon formal application and compliance with the Rules of 
Procedure in effect at the time of such application. Applicants for reinstatement under this rule must file a 
completed application with the Bar on a form prepared by the Bar for that purpose. The applicant shall attest 
that the applicant did not engage in the practice of law except where authorized to do so during the period of 
the applicant’s inactive or retired status, suspension, disbarment, or resignation. A reinstatement to inactive 
status is not allowed under this rule. An applicant who has been suspended for a period exceeding 6 months 
may not apply for reinstatement any earlier that 3 months before the earliest possible expiration of the period 
specified in the opinion or order imposing suspension. 

(b) Required Showing; Effect of Noncooperation. Each applicant under this rule must show that the applicant 
has good moral character and general fitness to practice law and that the resumption of the practice of law in 
Oregon by the applicant will not be detrimental to the administration of justice or the public interest. Each 
applicant has a duty to cooperate and comply with requests from the Bar in its efforts to assess the applicant’s 
good moral character and general fitness to practice law, including responding to a lawful demand for 
information; the execution of releases necessary to obtain information and records from third parties whose 
records reasonably bear upon character and fitness; and reporting promptly any changes, additions or 
corrections to information provided in the application. The Chief Executive Officer may refer to the Board any 
applicant who, during the pendency of a reinstatement application, engages in conduct that would violate 
RPC 8.1(a) if done by an attorney, with a recommendation that the Board determine that the applicant has not 
made the showing required by BR 8.1(b) and recommend to the Supreme Court that the application be 
denied. No applicant shall resume the practice of law in Oregon or active membership status unless all the 
requirements of this rule are met. 

(c) Learning and Ability. In addition to the showing required in BR 8.1(b), each applicant under this rule who 
has remained in a suspended or resigned status for more than 3 years or has been enrolled voluntarily or 
involuntarily as an inactive or retired member for more than 5 years must show that the applicant has the 
requisite learning and ability to practice law in Oregon. The Bar may recommend and the Supreme Court may 
require as a condition precedent to reinstatement that the applicant take and pass the bar examination 
administered by the BBX, or successfully complete a prescribed course of continuing legal education. Factors 
to be considered in determining an applicant’s learning and ability include, but are not limited to: the length of 
time since the applicant was an active member of the Bar; whether and when the applicant has practiced law 
in Oregon; whether the applicant practiced law in any jurisdiction during the period of the applicant’s 
suspension, resignation, inactive, or retired status in Oregon; and whether the applicant has participated in 
continuing legal education activities during the period of suspension, inactive, or retired status in Oregon. 

(d) Fees. In addition to the payments required in BR 8.6, an applicant under this rule shall pay an application 
fee of $500 at the time the application for reinstatement is filed. 

(e) Review by Chief Executive Officer; Referral of Application to Board. Notice of and requests for comment on 
applications filed under BR 8.1 shall be published on the Bar’s website for a period of 30 days. If, after review 
of an application filed under BR 8.1 and any information gathered in the investigation of the application, the 
Chief Executive Officer determines that the applicant has made the showing required by BR 8.1(b), the Chief 
Executive Officer shall recommend to the Supreme Court, as provided in BR 8.7, that the application be 
granted, conditionally or unconditionally. If the Chief Executive Officer is unable to determine from a review of 
an application and any information gathered in the investigation of the application that the applicant has 
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not complied with a subpoena, and has not asserted a good‐faith objection to responding or complying. The 
petition shall be supported by a declaration setting forth the efforts undertaken by Disciplinary Counsel to 
obtain the attorney’s response or compliance. 

(b) Procedure. Disciplinary Counsel shall file a petition under this rule with the Disciplinary Board Clerk. The 
Adjudicator shall have the authority to act on the matter for the Disciplinary Board. A copy of the petition and 
declaration shall be served on the attorney as set forth in BR 1.8(a). 

(c) Response. Within 7 business days after service of the petition, the attorney may file a response with the 
Disciplinary Board Clerk, setting forth facts showing that the attorney has responded to the requests or 
complied with the subpoena, or the reasons why the attorney has not responded or complied. The attorney 
shall serve a copy of the response upon Disciplinary Counsel pursuant to BR 1.8(b). Disciplinary Counsel may 
file a reply to any response with the Disciplinary Board Clerk within 2 business days after being served with a 
copy of the attorney’s response and shall serve a copy of the reply on the attorney. 

(d) Review by the Disciplinary Board. Upon review, the Adjudicator shall issue an order that either denies the 
petition or immediately suspends the attorney from the practice of law for an indefinite period. The 
Adjudicator shall file the order with the Disciplinary Board Clerk, who shall promptly send copies to 
Disciplinary Counsel and the attorney. 

(e) Duties upon Suspension. An attorney suspended from practice under this rule shall comply with the 
requirements of BR 6.3(a) and (b). 

(f) Independent Charges. Suspension of an attorney under this rule is not discipline. Suspension or 
reinstatement under this rule shall not prevent the SPRB from directing Disciplinary Counsel to file a formal 
complaint against an attorney alleging a violation of RPC 8.1(a)(2), arising from the failure to respond or 
comply as alleged in the petition for suspension filed under this rule.  

(g) Reinstatement. Subject to BR 8.1(a)(8) and BR 8.2(a)(5), any attorney who has been a member of the Bar 
but suspended under Rule 7.1 solely for failure to respond to requests for information or records or to 
respond to a subpoena shall be reinstated by the Chief Executive Officer to the membership status from which 
the person was suspended upon the filing of a Compliance Declaration with Disciplinary Counsel as set forth in 
BR 13.10. 
 
(Rule 7.1 amended by Order dated November 1, 1984, effective December 1, 1984. Amended by Order dated September 24, 
1987, effective October 1, 1987. Rule 7.1  amended by Order dated October 1, 1990. Title 7 amended by Order dated July 
22, 1991.) 
(Rule 7.1 deleted by Order dated October 19, 2009.) 
(Rule 7.1 added by Order dated August 12, 2013, effective November 1, 2013.) 
(Rule 7.1(a), 7.1(b), 7.1(c), 7.1(d), 7.1(f), and 7.1(g) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 8 — Reinstatement 

Rule 8.1 Reinstatement — Formal Application Required. 

(a) Applicants. Any person who has been a member of the Bar, but who has 

(1) resigned under Form A of these rules more than five years prior to the date of application for 
reinstatement and who has not been a member of the Bar during such period; or 

(2) resigned under Form B of these rules prior to January 1, 1996; or 

(3) been disbarred as a result of a disciplinary proceeding commenced by formal complaint before January 
1, 1996; or 

(4) been suspended for misconduct for a period of more than 6 months; or 
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(5) been suspended for misconduct for a period of 6 months or less but has remained in a suspended 
status for a period of more than 6 months prior to the date of application for reinstatement; or 

(6) been enrolled voluntarily as an inactive or retired member for more than 5 years; or 

(7) been involuntarily transferred to an inactive membership status; or 

(8) been suspended for any reason and has remained in that status more than 5 years, 

and who desires to be reinstated as an active member or to resume the practice of law in Oregon shall be 
reinstated as an active member of the Bar only upon formal application and compliance with the Rules of 
Procedure in effect at the time of such application. Applicants for reinstatement under this rule must file a 
completed application with the Bar on a form prepared by the Bar for that purpose. The applicant shall attest 
that the applicant did not engage in the practice of law except where authorized to do so during the period of 
the applicant’s inactive or retired status, suspension, disbarment, or resignation. A reinstatement to inactive 
status is not allowed under this rule. An applicant who has been suspended for a period exceeding 6 months 
may not apply for reinstatement any earlier that 3 months before the earliest possible expiration of the period 
specified in the opinion or order imposing suspension. 

(b) Required Showing; Effect of Noncooperation. Each applicant under this rule must show that the applicant 
has good moral character and general fitness to practice law and that the resumption of the practice of law in 
Oregon by the applicant will not be detrimental to the administration of justice or the public interest. Each 
applicant has a duty to cooperate and comply with requests from the Bar in its efforts to assess the applicant’s 
good moral character and general fitness to practice law, including responding to a lawful demand for 
information; the execution of releases necessary to obtain information and records from third parties whose 
records reasonably bear upon character and fitness; and reporting promptly any changes, additions or 
corrections to information provided in the application. The Chief Executive Officer may refer to the Board any 
applicant who, during the pendency of a reinstatement application, engages in conduct that would violate 
RPC 8.1(a) if done by an attorney, with a recommendation that the Board determine that the applicant has not 
made the showing required by BR 8.1(b) and recommend to the Supreme Court that the application be 
denied. No applicant shall resume the practice of law in Oregon or active membership status unless all the 
requirements of this rule are met. 

(c) Learning and Ability. In addition to the showing required in BR 8.1(b), each applicant under this rule who 
has remained in a suspended or resigned status for more than 3 years or has been enrolled voluntarily or 
involuntarily as an inactive or retired member for more than 5 years must show that the applicant has the 
requisite learning and ability to practice law in Oregon. The Bar may recommend and the Supreme Court may 
require as a condition precedent to reinstatement that the applicant take and pass the bar examination 
administered by the BBX, or successfully complete a prescribed course of continuing legal education. Factors 
to be considered in determining an applicant’s learning and ability include, but are not limited to: the length of 
time since the applicant was an active member of the Bar; whether and when the applicant has practiced law 
in Oregon; whether the applicant practiced law in any jurisdiction during the period of the applicant’s 
suspension, resignation, inactive, or retired status in Oregon; and whether the applicant has participated in 
continuing legal education activities during the period of suspension, inactive, or retired status in Oregon. 

(d) Fees. In addition to the payments required in BR 8.6, an applicant under this rule shall pay an application 
fee of $500 at the time the application for reinstatement is filed. 

(e) Review by Chief Executive Officer; Referral of Application to Board. Notice of and requests for comment on 
applications filed under BR 8.1 shall be published on the Bar’s website for a period of 30 days. If, after review 
of an application filed under BR 8.1 and any information gathered in the investigation of the application, the 
Chief Executive Officer determines that the applicant has made the showing required by BR 8.1(b), the Chief 
Executive Officer shall recommend to the Supreme Court, as provided in BR 8.7, that the application be 
granted, conditionally or unconditionally. If the Chief Executive Officer is unable to determine from a review of 
an application and any information gathered in the investigation of the application that the applicant has 
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made the showing required by BR 8.1(b), the Chief Executive Officer shall refer the application to the Board for 
consideration, with notice to the applicant. 

(f) Board Consideration of Application. If, after a referral from the Chief Executive Officer, the Board 
determines from its review of the application and any information gathered in the investigation of the 
application that the applicant has made the showing required by BR 8.1(b), the Board shall recommend to the 
Supreme Court, as provided in BR 8.7, that the application be granted, conditionally or unconditionally. If the 
Board determines that the applicant has not made the showing required by BR 8.1(b), the Board shall 
recommend to the court that the application be denied. 
 
(Rule 8.1(c) and (f) amended by Order dated May 31, 1984, effective July 1, 1984.) 
(Rule 8.1(c) amended by Order dated July 27, 1984 nun pro tunc May 31, 1984.) 
(Rule 8.1 amended by Order dated March 13, 1989, effective April 1, 1989, corrected June 1, 1989.) 
(Rule 8.1(a) and (c) amended by Order dated March 20, 1990, effective April 2, 1990.) 
(Rule 8.1(a), (c), and (d) amended by Order dated December 14, 1995.) 
(Rule 8.1(a) amended by Order dated February 5, 2001.) 
(Rule 8.1(d) amended by Order dated October 19, 2009.) 
(Rule 8.1(c) amended and Rule 8.1(e) and (f) added by Order dated April 5, 2013.) 
(Rule 8.1(a)(i), 8.1(a)(ii), 8.1(a)(iii), 8.1(a)(iv), 8.1(a)(v), 8.1(a)(vi), 8.1(a)(vii), and 8.1(a)(viii) redesignated as Rule 8.1(a)(1), 
8.1(a)(2), 8.1(a)(3), 8.1(a)(4), 8.1(a)(5), 8.1(a)(6), 8.1(a)(7), and 8.1(a)(8); Rule 8.1(a), 8.1(a)(4), 8.1(a)(5), 8.1(a)(6), 
8.1(a)(7), 8.1(a)(8), 8.1(b), 8.1(c), 8.1(d), 8.1(e), and 8.1(f) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.2 Reinstatement — Informal Application Required. 

(a) Applicants. Any person who has been a member of the Bar, but who has 

(1) resigned under Form A of these rules for 5 years or less prior to the date of application for 
reinstatement, and who has not been a member of the Bar during such period; or 

(2) been enrolled voluntarily as an inactive or retired member for 5 years or less prior to the date of 
application for reinstatement; or 

(3) been suspended for failure to pay the Professional Liability Fund assessment, Client Security Fund 
assessment, or membership fees or penalties and has remained in that status more than 6 months but 
not in excess of 5 years prior to the date of application for reinstatement; or 

(4) been suspended for failure to file with the Bar a certificate disclosing lawyer trust accounts and has 
remained in that status more than 6 months but not in excess of 5 years prior to the date of application 
for reinstatement; or 

(5) been suspended under BR 7.1 and has remained in that status more than 6 months but not in excess 
of 5 years prior to the date of application for reinstatement, 

may be reinstated by the Chief Executive Officer by filing an informal application for reinstatement with the 
Bar and compliance with the Rules of Procedure in effect at the time of such application. The informal 
application for reinstatement shall be on a form prepared by the Bar for such purpose. The applicant shall 
attest that the applicant did not engage in the practice of law except where authorized to do so during the 
period of the applicant’s inactive or retired status, suspension, or resignation. Reinstatements to inactive or 
retired status are not allowed under this rule except for those applicants who were inactive or retired and are 
seeking reinstatement to inactive or retired status after a financial suspension. No applicant shall resume the 
practice of law in Oregon, or active, inactive, or retired membership status, unless all the requirements of this 
rule are met. 

(b) Required Showing. Each applicant under this rule must show that the applicant has good moral character 
and general fitness to practice law, and that the applicant’s resumption of the practice of law in Oregon will 
not be detrimental to the administration of justice or the public interest. Each applicant has a duty to 

  OSB Rules of Procedure (Revised 1/1/2018)  47 

Current versions of this document are maintained on the OSB website: www.osbar.org 

cooperate and comply with requests from the Bar in its efforts to assess the applicant’s good moral character 
and general fitness to practice law, including responding to a lawful demand for information; the execution of 
releases necessary to obtain information and records from third parties whose records reasonably bear upon 
character and fitness; and reporting promptly any changes, additions or corrections to information provided in 
the application. The Chief Executive Officer may refer to the Board any applicant who, during the pendency of 
a reinstatement application, engages in conduct that would violate RPC 8.1(a) if done by an attorney, with a 
recommendation that the Board determine that the applicant has not made the showing required by BR 8.1(b) 
and recommend to the Supreme Court that the application be denied. No applicant shall resume the practice 
of law in Oregon or active membership status unless all the requirements of this rule are met. 

(c) Fees. In addition to the payments required in BR 8.6, an applicant under this rule shall pay an application 
fee of $250 at the time the application for reinstatement is filed. 

(d) Exceptions. Any applicant otherwise qualified to file for reinstatement under this rule but who 

(1) during the period of the member’s resignation, has been convicted in any jurisdiction of an offense 
that is a misdemeanor involving moral turpitude or a felony under the laws of this state, or is punishable 
by death or imprisonment under the laws of the United States; or 

(2) during the period of the member’s suspension, resignation, inactive, or retired status, has been 
suspended for professional misconduct for more than six months or has been disbarred by any court 
other than the Supreme Court; or 

(3) has engaged in conduct that raises issues of possible violation of the Bar Act, former Code of 
Professional Responsibility, or Rules of Professional Conduct; 

shall be required to seek reinstatement under BR 8.1. Any applicant required to apply for reinstatement under 
BR 8.1 because of this rule shall pay all fees, assessments and penalties due and delinquent at the time of the 
applicant’s resignation, suspension or transfer to inactive status, and an application fee of $500 to the Bar at 
the time the application for reinstatement is filed, together with any payments due under BR 8.6. 

(e) Referral of Application to Board. If the Chief Executive Officer is unable to determine from a review of an 
informal application and any information gathered in the investigation of the application that the applicant for 
reinstatement has made the showing required by BR 8.2(b), the Chief Executive Officer shall refer the 
application to the Board for consideration, with notice to the applicant. 

(f) Board Consideration of Application. If, after a referral from the Chief Executive Officer, the Board 
determines from its review of the informal application and any information gathered in the investigation of 
the application that the applicant for reinstatement has made the showing required by BR 8.2(b), the Board 
shall reinstate the applicant. If the Board determines that the applicant has not made the showing required by 
BR 8.2(b), the Board shall deny the application for reinstatement. The Board also may determine that an 
application filed under BR 8.2 be granted conditionally. The Board shall file an adverse recommendation or a 
recommendation of conditional reinstatement with the Supreme Court under BR 8.7. 

(g) Suspension of Application. If the Chief Executive Officer or the Board, as the case may be, determines that 
additional information is required from an applicant regarding conduct during the period of suspension, 
resignation, inactive, or retired status, the Chief Executive Officer or the Board, as the case may be, may direct 
Disciplinary Counsel to secure additional information concerning the applicant’s conduct and defer 
consideration of the application for reinstatement. 
 
(Rule 8.2(b) amended by Order dated May 31, 1984, effective July 1, 1984.) 
(Rule 8.2 amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.2 (a) and (b) amended by Order dated March 20, 1990, effective April 2, 1990.) 
(Rule 8.2(a) amended by Order dated December 28, 1993.) 
(Rule 8.2(a) amended by Order dated December 14, 1995.) 
(Rule 8.2 amended by Order dated December 9, 2004, effective January 1, 2005.) 
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made the showing required by BR 8.1(b), the Chief Executive Officer shall refer the application to the Board for 
consideration, with notice to the applicant. 

(f) Board Consideration of Application. If, after a referral from the Chief Executive Officer, the Board 
determines from its review of the application and any information gathered in the investigation of the 
application that the applicant has made the showing required by BR 8.1(b), the Board shall recommend to the 
Supreme Court, as provided in BR 8.7, that the application be granted, conditionally or unconditionally. If the 
Board determines that the applicant has not made the showing required by BR 8.1(b), the Board shall 
recommend to the court that the application be denied. 
 
(Rule 8.1(c) and (f) amended by Order dated May 31, 1984, effective July 1, 1984.) 
(Rule 8.1(c) amended by Order dated July 27, 1984 nun pro tunc May 31, 1984.) 
(Rule 8.1 amended by Order dated March 13, 1989, effective April 1, 1989, corrected June 1, 1989.) 
(Rule 8.1(a) and (c) amended by Order dated March 20, 1990, effective April 2, 1990.) 
(Rule 8.1(a), (c), and (d) amended by Order dated December 14, 1995.) 
(Rule 8.1(a) amended by Order dated February 5, 2001.) 
(Rule 8.1(d) amended by Order dated October 19, 2009.) 
(Rule 8.1(c) amended and Rule 8.1(e) and (f) added by Order dated April 5, 2013.) 
(Rule 8.1(a)(i), 8.1(a)(ii), 8.1(a)(iii), 8.1(a)(iv), 8.1(a)(v), 8.1(a)(vi), 8.1(a)(vii), and 8.1(a)(viii) redesignated as Rule 8.1(a)(1), 
8.1(a)(2), 8.1(a)(3), 8.1(a)(4), 8.1(a)(5), 8.1(a)(6), 8.1(a)(7), and 8.1(a)(8); Rule 8.1(a), 8.1(a)(4), 8.1(a)(5), 8.1(a)(6), 
8.1(a)(7), 8.1(a)(8), 8.1(b), 8.1(c), 8.1(d), 8.1(e), and 8.1(f) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.2 Reinstatement — Informal Application Required. 

(a) Applicants. Any person who has been a member of the Bar, but who has 

(1) resigned under Form A of these rules for 5 years or less prior to the date of application for 
reinstatement, and who has not been a member of the Bar during such period; or 

(2) been enrolled voluntarily as an inactive or retired member for 5 years or less prior to the date of 
application for reinstatement; or 

(3) been suspended for failure to pay the Professional Liability Fund assessment, Client Security Fund 
assessment, or membership fees or penalties and has remained in that status more than 6 months but 
not in excess of 5 years prior to the date of application for reinstatement; or 

(4) been suspended for failure to file with the Bar a certificate disclosing lawyer trust accounts and has 
remained in that status more than 6 months but not in excess of 5 years prior to the date of application 
for reinstatement; or 

(5) been suspended under BR 7.1 and has remained in that status more than 6 months but not in excess 
of 5 years prior to the date of application for reinstatement, 

may be reinstated by the Chief Executive Officer by filing an informal application for reinstatement with the 
Bar and compliance with the Rules of Procedure in effect at the time of such application. The informal 
application for reinstatement shall be on a form prepared by the Bar for such purpose. The applicant shall 
attest that the applicant did not engage in the practice of law except where authorized to do so during the 
period of the applicant’s inactive or retired status, suspension, or resignation. Reinstatements to inactive or 
retired status are not allowed under this rule except for those applicants who were inactive or retired and are 
seeking reinstatement to inactive or retired status after a financial suspension. No applicant shall resume the 
practice of law in Oregon, or active, inactive, or retired membership status, unless all the requirements of this 
rule are met. 

(b) Required Showing. Each applicant under this rule must show that the applicant has good moral character 
and general fitness to practice law, and that the applicant’s resumption of the practice of law in Oregon will 
not be detrimental to the administration of justice or the public interest. Each applicant has a duty to 
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cooperate and comply with requests from the Bar in its efforts to assess the applicant’s good moral character 
and general fitness to practice law, including responding to a lawful demand for information; the execution of 
releases necessary to obtain information and records from third parties whose records reasonably bear upon 
character and fitness; and reporting promptly any changes, additions or corrections to information provided in 
the application. The Chief Executive Officer may refer to the Board any applicant who, during the pendency of 
a reinstatement application, engages in conduct that would violate RPC 8.1(a) if done by an attorney, with a 
recommendation that the Board determine that the applicant has not made the showing required by BR 8.1(b) 
and recommend to the Supreme Court that the application be denied. No applicant shall resume the practice 
of law in Oregon or active membership status unless all the requirements of this rule are met. 

(c) Fees. In addition to the payments required in BR 8.6, an applicant under this rule shall pay an application 
fee of $250 at the time the application for reinstatement is filed. 

(d) Exceptions. Any applicant otherwise qualified to file for reinstatement under this rule but who 

(1) during the period of the member’s resignation, has been convicted in any jurisdiction of an offense 
that is a misdemeanor involving moral turpitude or a felony under the laws of this state, or is punishable 
by death or imprisonment under the laws of the United States; or 

(2) during the period of the member’s suspension, resignation, inactive, or retired status, has been 
suspended for professional misconduct for more than six months or has been disbarred by any court 
other than the Supreme Court; or 

(3) has engaged in conduct that raises issues of possible violation of the Bar Act, former Code of 
Professional Responsibility, or Rules of Professional Conduct; 

shall be required to seek reinstatement under BR 8.1. Any applicant required to apply for reinstatement under 
BR 8.1 because of this rule shall pay all fees, assessments and penalties due and delinquent at the time of the 
applicant’s resignation, suspension or transfer to inactive status, and an application fee of $500 to the Bar at 
the time the application for reinstatement is filed, together with any payments due under BR 8.6. 

(e) Referral of Application to Board. If the Chief Executive Officer is unable to determine from a review of an 
informal application and any information gathered in the investigation of the application that the applicant for 
reinstatement has made the showing required by BR 8.2(b), the Chief Executive Officer shall refer the 
application to the Board for consideration, with notice to the applicant. 

(f) Board Consideration of Application. If, after a referral from the Chief Executive Officer, the Board 
determines from its review of the informal application and any information gathered in the investigation of 
the application that the applicant for reinstatement has made the showing required by BR 8.2(b), the Board 
shall reinstate the applicant. If the Board determines that the applicant has not made the showing required by 
BR 8.2(b), the Board shall deny the application for reinstatement. The Board also may determine that an 
application filed under BR 8.2 be granted conditionally. The Board shall file an adverse recommendation or a 
recommendation of conditional reinstatement with the Supreme Court under BR 8.7. 

(g) Suspension of Application. If the Chief Executive Officer or the Board, as the case may be, determines that 
additional information is required from an applicant regarding conduct during the period of suspension, 
resignation, inactive, or retired status, the Chief Executive Officer or the Board, as the case may be, may direct 
Disciplinary Counsel to secure additional information concerning the applicant’s conduct and defer 
consideration of the application for reinstatement. 
 
(Rule 8.2(b) amended by Order dated May 31, 1984, effective July 1, 1984.) 
(Rule 8.2 amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.2 (a) and (b) amended by Order dated March 20, 1990, effective April 2, 1990.) 
(Rule 8.2(a) amended by Order dated December 28, 1993.) 
(Rule 8.2(a) amended by Order dated December 14, 1995.) 
(Rule 8.2 amended by Order dated December 9, 2004, effective January 1, 2005.) 
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(Rule 8.2(d)(iii) amended by Order dated April 26, 2007.) 
(Rule 8.2(c) and 8.2(d) amended by Order dated October 19, 2009.) 
(Rule 8.2(a)(iv) added by Order dated June 6, 2012.) 
(Rule 8.2(a)(v) added by Order dated August 12, 2013, effective November 1, 2013.) 
(Rule 8.2(a)(i), 8.2(a)(ii), 8.2(a)(iii), 8.2(a)(iv), 8.2(a)(v), 8.2(d)(i), 8.2(d)(ii), and 8.2(d)(iii) redesignated as Rule 8.2(a)(1), 
8.2(a)(2), 8.2(a)(3), 8.2(a)(4), 8.2(a)(5), 8.2(d)(1), 8.2(d)(2), and 8.2(d)(3); Rule 8.2(a), 8.2(a)(1), 8.2(a)(2), 8.2(a)(3), 
8.2(a)(4), 8.2(a)(5), 8.2(b), 8.2(c), 8.2(d)(1), 8.2(d)(2), 8.2(d)(3), 8.2(e), 8.2(f), and 8.2(g) amended by Order dated May 3, 
2017, effective January 1, 2018.) 

Rule 8.3 Reinstatement — Compliance Affidavit. 

(a) Applicants. Subject to the provisions of BR 8.1(a)(5), any person who has been a member of the Bar but 
who has been suspended for misconduct for a period of six months  or less shall be reinstated upon the filing 
of a Compliance Declaration with Disciplinary Counsel as set forth in BR 13.9, unless the court or Disciplinary 
Board in any suspension order or decision shall have directed otherwise. 

(b) Fees. In addition to the payments required in BR 8.6, an applicant under this rule shall pay an application 
fee of $250 at the time the application for reinstatement is filed. 
 
(Rule 8.3 established by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.3(a) amended by Order dated December 28, 1993.) 
(Rule 8.3(b) amended by Order dated October 19, 2009.) 
(Rule 8.3(a) and 8.3(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.4 Reinstatement — Financial or Trust Account Certification Matters. 

(a) Applicants. Any person who has been a member of the Bar but suspended solely for failure to pay the 
Professional Liability Fund assessment, Client Security Fund assessment or annual membership fees or 
penalties, or suspended solely for failure to file a certificate disclosing lawyer trust accounts, may be 
reinstated by the Chief Executive Officer to the membership status from which the person was suspended 
within six months from the date of the applicant’s suspension, upon: 

(1) payment to the Bar of all applicable assessments, fees and penalties owed by the member to the Bar, 
and 

(2) in the case of a suspension for failure to pay membership fees or penalties or the Client Security Fund 
assessment, payment of a reinstatement fee of $100; or 

(3) in the case of a suspension for failure to pay the Professional Liability Fund assessment, payment of a 
reinstatement fee of $100; or 

(4) in the case of suspensions for failure to pay both membership fees or penalties or the Client Security 
Fund assessment, and the Professional Liability Fund assessment, payment of a reinstatement fee of 
$200; or 

(5) in the case of suspension for failure to file a lawyer trust account certificate, filing such a certificate 
with the Bar and payment of a reinstatement fee of $100. 

An applicant under this rule must, in conjunction with the payment of all required sums, submit a written 
statement to the Chief Executive Officer indicating compliance with this rule before reinstatement will be 
authorized. The written statement shall be on a form prepared by the Bar for that purpose. The applicant shall 
attest such the applicant did not engage in the practice of law except where authorized to do so during the 
period of the applicant’s suspension. 

(b) Exceptions. Any applicant otherwise qualified to file for reinstatement under this rule but who, during the 
period of the member’s suspension, has been suspended for misconduct for more than six months or been 
disbarred by any court other than the Supreme Court, must seek reinstatement under BR 8.1. Any applicant 
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required to apply for reinstatement under BR 8.1 pursuant to this rule shall pay all fees, assessments and 
penalties due and delinquent at the time of the applicant’s suspension and an application fee of $500 to the 
Bar at the time the application for reinstatement is filed, together with any payments due under BR 8.6. 
 
(Rule 8.4 (former BR 8.3) amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.4(a)(ii) – 8.4(a)(iv) and 8.4(b)  amended by Order dated October 19, 2009.) 
(Rule 8.4(a) amended by Order dated June 6, 2012.) 
(Rule 8.4(a)(i), 8.4(a)(ii), 8.4(a)(iii), 8.4(a)(iv), and 8.4(a)(v) redesignated as Rule 8.4(a)(1), 8.4(a)(2), 8.4(a)(3), 8.4(a)(4), and 
8.4(a)(5); Rule 8.4(a) and 8.4(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.5 Reinstatement — Noncompliance With Minimum Continuing Legal Education, New Lawyer 
Mentoring Program or Ethics School Requirements. 

(a) Applicants.  Subject to the provisions of BR 8.1(a)(viii), any person who has been a member of the Bar but 
suspended solely for failure to comply with the requirements of the Minimum Continuing Legal Education 
Rules, the New Lawyer Mentoring Program, or the Ethics School established by BR 6.4 may seek reinstatement 
at any time subsequent to the date of the applicant’s suspension by meeting the following conditions: 

(1) Completing the requirements that led to the suspension; 

(2) Filing a written statement with the Chief Executive Officer, on a form prepared by the Bar for that 
purpose, which indicates compliance with this rule and the applicable MCLE, NLMP or Ethics School Rule. 
The applicant shall attest that the applicant did not engage in the practice of law except where authorized 
to do so during the period of the applicant’s suspension; and 

(3) Submitting a reinstatement fee of $100 at the time of filing the written statement. 

(b) Referral to Supreme Court. Upon compliance with the requirements of this rule, the Chief Executive Officer 
shall submit a recommendation to the court with a copy to the applicant. No reinstatement is effective until 
approved by the court. 

(c) Exception. Reinstatement under this rule shall have no effect upon any member’s status under any other 
proceeding under these Rules of Procedure. 
 
(Rule 8.4 established by Order dated November 24, 1987, effective January 1, 1988.) 
(Rule 8.5 (former BR 8.4) amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.5(a) amended by Order dated December 14, 1995.) 
(Rule 8.5(a) amended by Order dated October 19, 2009.) 
(Rule 8.5(a) amended by Order dated June 6, 2012.) 
(Rule 8.5(a)(i), 8.5(a)(ii), and 8.5(a)(iii) redesignated as Rule 8.5(a)(1), 8.5(a)(2), and 8.5(3); Rule 8.5(a), 8.5(a)(2), 8.5(a)(3), 
and 8.5(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.6 Other Obligations Upon Application. 

(a) Financial Obligations. Each applicant under BR 8.1 through 8.5 shall pay to the Bar, at the time the 
application for reinstatement is filed, all past due assessments, fees, and penalties owed to the Bar for prior 
years, and the membership fee and Client Security Fund assessment for the year in which the application for 
reinstatement is filed, less any active or inactive membership fees or Client Security Fund assessment paid by 
the applicant previously for the year of application. Each applicant under BR 8.1(a)(1) and BR 8.1(a)(8), shall 
also pay to the Bar, at the time of application, an amount equal to $50 for each year the applicant remained 
suspended or resigned, and for which no membership fee has been paid. Each applicant under BR 8.2(a)(1),  
BR 8.2(a)(3), or (4) shall also pay to the Bar, at the time of application, an amount equal to $100 for each year 
the applicant remained suspended or resigned and for which no membership fee has been paid. Each 
applicant shall also pay, upon reinstatement, any applicable assessment to the Professional Liability Fund. 
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(Rule 8.2(d)(iii) amended by Order dated April 26, 2007.) 
(Rule 8.2(c) and 8.2(d) amended by Order dated October 19, 2009.) 
(Rule 8.2(a)(iv) added by Order dated June 6, 2012.) 
(Rule 8.2(a)(v) added by Order dated August 12, 2013, effective November 1, 2013.) 
(Rule 8.2(a)(i), 8.2(a)(ii), 8.2(a)(iii), 8.2(a)(iv), 8.2(a)(v), 8.2(d)(i), 8.2(d)(ii), and 8.2(d)(iii) redesignated as Rule 8.2(a)(1), 
8.2(a)(2), 8.2(a)(3), 8.2(a)(4), 8.2(a)(5), 8.2(d)(1), 8.2(d)(2), and 8.2(d)(3); Rule 8.2(a), 8.2(a)(1), 8.2(a)(2), 8.2(a)(3), 
8.2(a)(4), 8.2(a)(5), 8.2(b), 8.2(c), 8.2(d)(1), 8.2(d)(2), 8.2(d)(3), 8.2(e), 8.2(f), and 8.2(g) amended by Order dated May 3, 
2017, effective January 1, 2018.) 

Rule 8.3 Reinstatement — Compliance Affidavit. 

(a) Applicants. Subject to the provisions of BR 8.1(a)(5), any person who has been a member of the Bar but 
who has been suspended for misconduct for a period of six months  or less shall be reinstated upon the filing 
of a Compliance Declaration with Disciplinary Counsel as set forth in BR 13.9, unless the court or Disciplinary 
Board in any suspension order or decision shall have directed otherwise. 

(b) Fees. In addition to the payments required in BR 8.6, an applicant under this rule shall pay an application 
fee of $250 at the time the application for reinstatement is filed. 
 
(Rule 8.3 established by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.3(a) amended by Order dated December 28, 1993.) 
(Rule 8.3(b) amended by Order dated October 19, 2009.) 
(Rule 8.3(a) and 8.3(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.4 Reinstatement — Financial or Trust Account Certification Matters. 

(a) Applicants. Any person who has been a member of the Bar but suspended solely for failure to pay the 
Professional Liability Fund assessment, Client Security Fund assessment or annual membership fees or 
penalties, or suspended solely for failure to file a certificate disclosing lawyer trust accounts, may be 
reinstated by the Chief Executive Officer to the membership status from which the person was suspended 
within six months from the date of the applicant’s suspension, upon: 

(1) payment to the Bar of all applicable assessments, fees and penalties owed by the member to the Bar, 
and 

(2) in the case of a suspension for failure to pay membership fees or penalties or the Client Security Fund 
assessment, payment of a reinstatement fee of $100; or 

(3) in the case of a suspension for failure to pay the Professional Liability Fund assessment, payment of a 
reinstatement fee of $100; or 

(4) in the case of suspensions for failure to pay both membership fees or penalties or the Client Security 
Fund assessment, and the Professional Liability Fund assessment, payment of a reinstatement fee of 
$200; or 

(5) in the case of suspension for failure to file a lawyer trust account certificate, filing such a certificate 
with the Bar and payment of a reinstatement fee of $100. 

An applicant under this rule must, in conjunction with the payment of all required sums, submit a written 
statement to the Chief Executive Officer indicating compliance with this rule before reinstatement will be 
authorized. The written statement shall be on a form prepared by the Bar for that purpose. The applicant shall 
attest such the applicant did not engage in the practice of law except where authorized to do so during the 
period of the applicant’s suspension. 

(b) Exceptions. Any applicant otherwise qualified to file for reinstatement under this rule but who, during the 
period of the member’s suspension, has been suspended for misconduct for more than six months or been 
disbarred by any court other than the Supreme Court, must seek reinstatement under BR 8.1. Any applicant 
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required to apply for reinstatement under BR 8.1 pursuant to this rule shall pay all fees, assessments and 
penalties due and delinquent at the time of the applicant’s suspension and an application fee of $500 to the 
Bar at the time the application for reinstatement is filed, together with any payments due under BR 8.6. 
 
(Rule 8.4 (former BR 8.3) amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.4(a)(ii) – 8.4(a)(iv) and 8.4(b)  amended by Order dated October 19, 2009.) 
(Rule 8.4(a) amended by Order dated June 6, 2012.) 
(Rule 8.4(a)(i), 8.4(a)(ii), 8.4(a)(iii), 8.4(a)(iv), and 8.4(a)(v) redesignated as Rule 8.4(a)(1), 8.4(a)(2), 8.4(a)(3), 8.4(a)(4), and 
8.4(a)(5); Rule 8.4(a) and 8.4(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.5 Reinstatement — Noncompliance With Minimum Continuing Legal Education, New Lawyer 
Mentoring Program or Ethics School Requirements. 

(a) Applicants.  Subject to the provisions of BR 8.1(a)(viii), any person who has been a member of the Bar but 
suspended solely for failure to comply with the requirements of the Minimum Continuing Legal Education 
Rules, the New Lawyer Mentoring Program, or the Ethics School established by BR 6.4 may seek reinstatement 
at any time subsequent to the date of the applicant’s suspension by meeting the following conditions: 

(1) Completing the requirements that led to the suspension; 

(2) Filing a written statement with the Chief Executive Officer, on a form prepared by the Bar for that 
purpose, which indicates compliance with this rule and the applicable MCLE, NLMP or Ethics School Rule. 
The applicant shall attest that the applicant did not engage in the practice of law except where authorized 
to do so during the period of the applicant’s suspension; and 

(3) Submitting a reinstatement fee of $100 at the time of filing the written statement. 

(b) Referral to Supreme Court. Upon compliance with the requirements of this rule, the Chief Executive Officer 
shall submit a recommendation to the court with a copy to the applicant. No reinstatement is effective until 
approved by the court. 

(c) Exception. Reinstatement under this rule shall have no effect upon any member’s status under any other 
proceeding under these Rules of Procedure. 
 
(Rule 8.4 established by Order dated November 24, 1987, effective January 1, 1988.) 
(Rule 8.5 (former BR 8.4) amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.5(a) amended by Order dated December 14, 1995.) 
(Rule 8.5(a) amended by Order dated October 19, 2009.) 
(Rule 8.5(a) amended by Order dated June 6, 2012.) 
(Rule 8.5(a)(i), 8.5(a)(ii), and 8.5(a)(iii) redesignated as Rule 8.5(a)(1), 8.5(a)(2), and 8.5(3); Rule 8.5(a), 8.5(a)(2), 8.5(a)(3), 
and 8.5(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.6 Other Obligations Upon Application. 

(a) Financial Obligations. Each applicant under BR 8.1 through 8.5 shall pay to the Bar, at the time the 
application for reinstatement is filed, all past due assessments, fees, and penalties owed to the Bar for prior 
years, and the membership fee and Client Security Fund assessment for the year in which the application for 
reinstatement is filed, less any active or inactive membership fees or Client Security Fund assessment paid by 
the applicant previously for the year of application. Each applicant under BR 8.1(a)(1) and BR 8.1(a)(8), shall 
also pay to the Bar, at the time of application, an amount equal to $50 for each year the applicant remained 
suspended or resigned, and for which no membership fee has been paid. Each applicant under BR 8.2(a)(1),  
BR 8.2(a)(3), or (4) shall also pay to the Bar, at the time of application, an amount equal to $100 for each year 
the applicant remained suspended or resigned and for which no membership fee has been paid. Each 
applicant shall also pay, upon reinstatement, any applicable assessment to the Professional Liability Fund. 
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(b) Judgment for Costs; Client Security Fund Claim. Each applicant shall also pay to the Bar, at the time of 
application: 

(1) any unpaid judgment for costs and disbursements assessed in a disciplinary or contested 
reinstatement proceeding; and 

(2) an amount equal to any claim paid by the Client Security Fund due to the applicant’s conduct, plus 
accrued interest thereon. 

(c) Refunds. In the event an application for reinstatement is denied, the Bar shall refund to the applicant the 
membership fees and assessments paid for the year the application was filed, less the membership fees and 
assessments that applied during any temporary reinstatement under BR 8.7. 

(d) Adjustments. In the event an application for reinstatement is filed in one year and not acted upon until the 
following year, the applicant shall pay to the Bar, prior to reinstatement, any increase in membership fees or 
assessments since the date of application. If a decrease in membership fees and assessments has occurred, 
the Bar shall refund the decrease to the applicant. 
 
(Rule 8.6(a) and (b) amended by Order dated December 14, 1995.) 
(Rule 8.6(a), (b) and (c) amended by Order dated February 5, 2001.) 
(Rule 8.6(a) amended by Order dated June 6, 2012.) 
(Rule 8.6(a) amended by Order dated August 10, 2015.) 
(Rule 8.6(b)(i) and 8.6(a)(ii) redesignated as Rule 8.6(b)(1) and 8.6(b)(2); Rule 8.6(a) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 8.7 Board Investigation And Recommendation. 

(a) Investigation and Recommendation. On the filing of an application for reinstatement under BR 8.1 and 
BR 8.2, Disciplinary Counsel shall make such investigation as it deems proper and report to the Chief Executive 
Officer or the Board, as the case may be. For applications filed under BR 8.1, the Chief Executive Officer or the 
Board, as the case may be, shall recommend to the Supreme Court that the application be granted, 
conditionally or unconditionally, or denied, and shall mail a copy of its recommendation to the applicant. For 
applications denied by the Board or recommended for conditional reinstatement under BR 8.2(f), the Board 
shall file its recommendation with the court and mail a copy of the recommendation to the applicant. 

(b) Temporary Reinstatements. Except as provided herein, upon making a determination that the applicant is 
of good moral character and generally fit to practice law, the Chief Executive Officer or the Board may 
temporarily reinstate an applicant pending receipt of all investigatory materials. A temporary reinstatement 
shall not exceed a period of four months unless authorized by the court. An applicant who seeks 
reinstatement following a suspension or disbarment for professional misconduct, or an involuntary transfer to 
inactive status, shall not be temporarily reinstated pursuant to this rule. 
 
(Rule 8.7 amended by Order dated December 28, 1993.) 
(Rule 8.7(a) amended by Order dated December 9, 2004, effective January 1, 2005.) 
(Rule 8.7(a) and (b) amended by Order dated April 5, 2013.) 
(Rule 8.7(a) and 8.7(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.8 Petition To Review Adverse Recommendation. 

Not later than 28 days after the Bar files an adverse recommendation regarding the applicant with the 
Supreme Court, an applicant who desires to contest the Bar’s recommendation shall file with the State Court 
Administrator a petition stating in substance that the applicant desires to have the case reviewed by the court, 
serving a copy on Disciplinary Counsel. If the court considers it appropriate, it may refer the petition to the 
Disciplinary Board to inquire into the applicant’s moral character and general fitness to practice law. The State 
Court Administrator shall give written notice of such a referral to the Disciplinary Board Clerk, Disciplinary 
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Counsel, and the applicant. The applicant’s resignation, disbarment, suspension, inactive, or retired 
membership status shall remain in effect until the court’s final disposition of the petition. 
 
(Rule 8.8 amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 8.8 amended by Order dated April 5, 2013.) 
(Rule 8.8 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.9 Procedure On Referral By Supreme Court. 

On receipt of notice of a referral to the Disciplinary Board under BR 8.8, Disciplinary Counsel may appoint Bar 
Counsel to represent the Bar. Disciplinary Counsel or Bar Counsel shall prepare and file with the Disciplinary 
Board Clerk, with proof of service on the applicant, a statement of objections. The statement of objections 
shall be substantially in the form set forth in BR 13.5. 
 
(Rule 8.9 amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 8.9 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.10 Answer To Statement Of Objections. 

The applicant shall answer the statement of objections within 14 days after service of the statement and 
notice to answer upon the applicant. The answer shall be responsive to the objections filed. General denials 
are not allowed. The answer shall be substantially in the form set forth in BR 13.3 and shall be filed with the 
Disciplinary Board Clerk, with proof of service on Disciplinary Counsel. After the answer is filed or upon the 
expiration of the time allowed in the event the applicant fails to answer, the matter shall proceed to hearing. 
 
(Rule 8.10 amended by Order dated July 17, 2003, effective July 1, 2003.) 
(Rule 8.10 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.11 Hearing Procedure. 

Titles 4, 5, and 10 apply as far as practicable to reinstatement proceedings referred by the Supreme Court to 
the Disciplinary Board for hearing. 
 
(Rule 8.11 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.12 Burden Of Proof. 

An applicant for reinstatement to the practice of law in Oregon has the burden of proving by clear and 
convincing evidence that the applicant has the requisite good moral character and general fitness to practice 
law and that the applicant’s resumption of the practice of law in Oregon will not be detrimental to the 
administration of justice or the public interest. 
 
(Rule 8.12 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.13 Burden Of Producing Evidence. 

While an applicant for reinstatement has the ultimate burden of proof to establish good moral character and 
general fitness to practice law, the Bar shall initially have the burden of producing evidence in support of its 
position that the applicant should not be readmitted to the practice of law. 

Rule 8.14 Reinstatement and Transfer‐‐Active Pro Bono. 

(a) Reinstatement from Inactive Status.  An applicant who has been enrolled voluntarily as an inactive member 
and who has not engaged in any of the conduct described in BR 8.2(d) may be reinstated by the Chief 
Executive Officer to Active Pro Bono status.  The Chief Executive Officer may deny the application of such an 
applicant for reinstatement for the reasons set forth in BR 8.2(d), in which case the applicant may be 
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(b) Judgment for Costs; Client Security Fund Claim. Each applicant shall also pay to the Bar, at the time of 
application: 

(1) any unpaid judgment for costs and disbursements assessed in a disciplinary or contested 
reinstatement proceeding; and 

(2) an amount equal to any claim paid by the Client Security Fund due to the applicant’s conduct, plus 
accrued interest thereon. 

(c) Refunds. In the event an application for reinstatement is denied, the Bar shall refund to the applicant the 
membership fees and assessments paid for the year the application was filed, less the membership fees and 
assessments that applied during any temporary reinstatement under BR 8.7. 

(d) Adjustments. In the event an application for reinstatement is filed in one year and not acted upon until the 
following year, the applicant shall pay to the Bar, prior to reinstatement, any increase in membership fees or 
assessments since the date of application. If a decrease in membership fees and assessments has occurred, 
the Bar shall refund the decrease to the applicant. 
 
(Rule 8.6(a) and (b) amended by Order dated December 14, 1995.) 
(Rule 8.6(a), (b) and (c) amended by Order dated February 5, 2001.) 
(Rule 8.6(a) amended by Order dated June 6, 2012.) 
(Rule 8.6(a) amended by Order dated August 10, 2015.) 
(Rule 8.6(b)(i) and 8.6(a)(ii) redesignated as Rule 8.6(b)(1) and 8.6(b)(2); Rule 8.6(a) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 8.7 Board Investigation And Recommendation. 

(a) Investigation and Recommendation. On the filing of an application for reinstatement under BR 8.1 and 
BR 8.2, Disciplinary Counsel shall make such investigation as it deems proper and report to the Chief Executive 
Officer or the Board, as the case may be. For applications filed under BR 8.1, the Chief Executive Officer or the 
Board, as the case may be, shall recommend to the Supreme Court that the application be granted, 
conditionally or unconditionally, or denied, and shall mail a copy of its recommendation to the applicant. For 
applications denied by the Board or recommended for conditional reinstatement under BR 8.2(f), the Board 
shall file its recommendation with the court and mail a copy of the recommendation to the applicant. 

(b) Temporary Reinstatements. Except as provided herein, upon making a determination that the applicant is 
of good moral character and generally fit to practice law, the Chief Executive Officer or the Board may 
temporarily reinstate an applicant pending receipt of all investigatory materials. A temporary reinstatement 
shall not exceed a period of four months unless authorized by the court. An applicant who seeks 
reinstatement following a suspension or disbarment for professional misconduct, or an involuntary transfer to 
inactive status, shall not be temporarily reinstated pursuant to this rule. 
 
(Rule 8.7 amended by Order dated December 28, 1993.) 
(Rule 8.7(a) amended by Order dated December 9, 2004, effective January 1, 2005.) 
(Rule 8.7(a) and (b) amended by Order dated April 5, 2013.) 
(Rule 8.7(a) and 8.7(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.8 Petition To Review Adverse Recommendation. 

Not later than 28 days after the Bar files an adverse recommendation regarding the applicant with the 
Supreme Court, an applicant who desires to contest the Bar’s recommendation shall file with the State Court 
Administrator a petition stating in substance that the applicant desires to have the case reviewed by the court, 
serving a copy on Disciplinary Counsel. If the court considers it appropriate, it may refer the petition to the 
Disciplinary Board to inquire into the applicant’s moral character and general fitness to practice law. The State 
Court Administrator shall give written notice of such a referral to the Disciplinary Board Clerk, Disciplinary 
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Counsel, and the applicant. The applicant’s resignation, disbarment, suspension, inactive, or retired 
membership status shall remain in effect until the court’s final disposition of the petition. 
 
(Rule 8.8 amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 8.8 amended by Order dated April 5, 2013.) 
(Rule 8.8 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.9 Procedure On Referral By Supreme Court. 

On receipt of notice of a referral to the Disciplinary Board under BR 8.8, Disciplinary Counsel may appoint Bar 
Counsel to represent the Bar. Disciplinary Counsel or Bar Counsel shall prepare and file with the Disciplinary 
Board Clerk, with proof of service on the applicant, a statement of objections. The statement of objections 
shall be substantially in the form set forth in BR 13.5. 
 
(Rule 8.9 amended by Order dated February 5, 2001. Amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 8.9 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.10 Answer To Statement Of Objections. 

The applicant shall answer the statement of objections within 14 days after service of the statement and 
notice to answer upon the applicant. The answer shall be responsive to the objections filed. General denials 
are not allowed. The answer shall be substantially in the form set forth in BR 13.3 and shall be filed with the 
Disciplinary Board Clerk, with proof of service on Disciplinary Counsel. After the answer is filed or upon the 
expiration of the time allowed in the event the applicant fails to answer, the matter shall proceed to hearing. 
 
(Rule 8.10 amended by Order dated July 17, 2003, effective July 1, 2003.) 
(Rule 8.10 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.11 Hearing Procedure. 

Titles 4, 5, and 10 apply as far as practicable to reinstatement proceedings referred by the Supreme Court to 
the Disciplinary Board for hearing. 
 
(Rule 8.11 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.12 Burden Of Proof. 

An applicant for reinstatement to the practice of law in Oregon has the burden of proving by clear and 
convincing evidence that the applicant has the requisite good moral character and general fitness to practice 
law and that the applicant’s resumption of the practice of law in Oregon will not be detrimental to the 
administration of justice or the public interest. 
 
(Rule 8.12 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 8.13 Burden Of Producing Evidence. 

While an applicant for reinstatement has the ultimate burden of proof to establish good moral character and 
general fitness to practice law, the Bar shall initially have the burden of producing evidence in support of its 
position that the applicant should not be readmitted to the practice of law. 

Rule 8.14 Reinstatement and Transfer‐‐Active Pro Bono. 

(a) Reinstatement from Inactive Status.  An applicant who has been enrolled voluntarily as an inactive member 
and who has not engaged in any of the conduct described in BR 8.2(d) may be reinstated by the Chief 
Executive Officer to Active Pro Bono status.  The Chief Executive Officer may deny the application of such an 
applicant for reinstatement for the reasons set forth in BR 8.2(d), in which case the applicant may be 
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reinstated only upon successful compliance with all of the provisions of BR 8.2.  The application for 
reinstatement to Active Pro Bono status shall be on a form prepared by the Bar for such purpose. No fee is 
required. 

(b) Transfer to Regular Active Status.  An applicant who has been on Active Pro Bono status for a period of 
5 years or less and who desires to be eligible to practice law without restriction may be transferred to regular 
active status by the Chief Executive Officer in the manner provided in and subject to the requirements of 
BR 8.2.  An applicant who has been on Active Pro Bono status for a period of more than 5 years may be 
transferred to regular active status only upon formal application pursuant to BR 8.1. 
 
(Rules 8.5 ‐ 8.11 amended by Order dated November 24, 1987, effective January 1, 1988.) 
(Rules 8.6 ‐ 8.13 amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.14 added by Order dated September 6, 2001, effective September 6, 2001.) 
(Rule 8.14(a) and (b) amended by Order dated October 19, 2009.) 
(Rule 8.14(a) and 8.14(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 9 — Resignation 

Rule 9.1 Resignation. 

An attorney may resign membership in the Bar by filing with Disciplinary Counsel a resignation that shall be 
effective only on acceptance by the Supreme Court. If no charges, allegations or instances of alleged 
misconduct involving the attorney are under investigation by the Bar, and no disciplinary proceedings are 
pending against the attorney, the resignation must be on the form set forth in BR 13.6. If charges, allegations, 
or instances of alleged misconduct involving the attorney are under investigation by the Bar, or if disciplinary 
proceedings are pending against the attorney, the resignation must be on the form set forth in BR 13.7. 
 
(Rule 9.1 amended by Order dated February 5, 2001.) 
(Rule 9.1 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 9.2 Acceptance Of Resignation. 

Disciplinary Counsel shall promptly forward the resignation to the State Court Administrator for submission to 
the Supreme Court. Upon acceptance of the resignation by the court, the name of the resigning attorney shall 
be stricken from the roll of attorneys; and he or she shall no longer be entitled to the rights or privileges of an 
attorney, but shall remain subject to the jurisdiction of the court with respect to matters occurring while he or 
she was an attorney. Unless otherwise ordered by the court, any pending investigation of charges, allegations, 
or instances of alleged misconduct by the resigning attorney shall, on the acceptance by the court of his or her 
resignation, be closed, as shall any pending disciplinary proceeding against the attorney. 
 
(Rule 9.2 amended by Order dated February 5, 2001.) 
(Rule 9.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 9.3 Duties Upon Resignation. 

(a) Attorney to Discontinue Practice. An attorney who has resigned membership in the Oregon State Bar shall 
not practice law after the effective date of the resignation. This rule shall not preclude an attorney who has 
resigned from providing information on the facts of a case and its status to a succeeding attorney, and such 
information shall be provided on request. 

(b) Responsibilities. It shall be the duty of an attorney who has resigned to immediately take all reasonable 
steps to avoid foreseeable prejudice to any client and to comply with all applicable laws and disciplinary rules. 

(c) Notice. When, as a result of an attorney's resignation, an active client matter will be left for which no other 
active member of the Bar, with the consent of the client, has agreed to resume responsibility, the resigned 
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attorney shall give written notice of the cessation of practice to the affected clients, opposing parties, courts, 
agencies, and any other person or entity having reason to be informed of the cessation of practice. Such 
notice shall be given no later than 14 days after the effective date of the resignation. Client property 
pertaining to any active client matter shall be delivered to the client or an active member of the Bar 
designated by the client as substitute counsel no later than 21 days after the effective date of the resignation. 

 (d) Contempt. Disciplinary Counsel may petition the Supreme Court to hold an attorney who has resigned in 
contempt for failing to comply with the provisions of BR 6.3(a), (b), or (c).  The court may order the attorney to 
appear and show cause, if any, why the attorney should not be held in contempt of court and sanctioned 
accordingly. 
 
(Rule 9.3 amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Former Rule 9.3(c) redesignated as Rule 9.3(d); Rule 9.3(c) added; and Rule 9.3(d) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 9.4 Effect of Form B Resignation. 

An attorney who has resigned membership in the Bar under Form B of these rules after December 31, 1995, 
shall never be eligible to apply for reinstatement under Title 8 of these rules and shall not be considered for 
admission under OR 9.220 or on any basis under the Rules for Admission of Attorneys. 
 
(Rule 9.4 added by Order dated December 14, 1995.) 
(Rule 9.4 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 9.5 [Reserved for expansion] 
 
 (Rule 9.5 repealed by Order dated January 17, 2008.) 

Title 10 — Review By Supreme Court 

Rule 10.1 Disciplinary Proceedings. 

Upon the conclusion of a disciplinary hearing, the Adjudicator, pursuant to BR 1.8, shall file the trial panel’s 
written opinion with the Disciplinary Board Clerk, and the Disciplinary Board Clerk shall send copies to 
Disciplinary Counsel, Bar Counsel, and the respondent. The Bar or the respondent may seek review of the 
matter by the Supreme Court; otherwise, the decision of the trial panel shall be final on the 31st day following 
the notice of receipt of the trial panel opinion by the Disciplinary Board Clerk, pursuant to Rule 2.4(i)(4). 
 
(Rule 10.1 amended by Order dated July 8, 1988.) 
(Rule 10.1 amended by Order dated August 2, 1991.) 
(Rule 10.1 amended by Order dated August 19, 1997, effective October 4, 1997.) 
(Rule 10.1 amended by Order dated February 5, 2001.) 
(Rule 10.1 amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 10.1 amended by Order dated June 17, 2003, effective January 1, 2004.) 
(Rule 10.1 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.2 Request for Review. 

Within 30 days after the Disciplinary Board Clerk has acknowledged, as required by BR 2.4(i)(4), receipt of a 
trial panel opinion, the Bar or the respondent may file with the Disciplinary Board Clerk and the State Court 
Administrator a request for review as set forth in BR 13.8. A copy of the request for review shall be served on 
the opposing party. 
 
(Rule 10.2 amended by Order dated July 22, 1991.) 
(Rule 10.2 amended by Order dated February 5, 2001.) 
(Rule 10.2 amended by Order dated June 17, 2003, effective July 1, 2003.) 
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reinstated only upon successful compliance with all of the provisions of BR 8.2.  The application for 
reinstatement to Active Pro Bono status shall be on a form prepared by the Bar for such purpose. No fee is 
required. 

(b) Transfer to Regular Active Status.  An applicant who has been on Active Pro Bono status for a period of 
5 years or less and who desires to be eligible to practice law without restriction may be transferred to regular 
active status by the Chief Executive Officer in the manner provided in and subject to the requirements of 
BR 8.2.  An applicant who has been on Active Pro Bono status for a period of more than 5 years may be 
transferred to regular active status only upon formal application pursuant to BR 8.1. 
 
(Rules 8.5 ‐ 8.11 amended by Order dated November 24, 1987, effective January 1, 1988.) 
(Rules 8.6 ‐ 8.13 amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 8.14 added by Order dated September 6, 2001, effective September 6, 2001.) 
(Rule 8.14(a) and (b) amended by Order dated October 19, 2009.) 
(Rule 8.14(a) and 8.14(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Title 9 — Resignation 

Rule 9.1 Resignation. 

An attorney may resign membership in the Bar by filing with Disciplinary Counsel a resignation that shall be 
effective only on acceptance by the Supreme Court. If no charges, allegations or instances of alleged 
misconduct involving the attorney are under investigation by the Bar, and no disciplinary proceedings are 
pending against the attorney, the resignation must be on the form set forth in BR 13.6. If charges, allegations, 
or instances of alleged misconduct involving the attorney are under investigation by the Bar, or if disciplinary 
proceedings are pending against the attorney, the resignation must be on the form set forth in BR 13.7. 
 
(Rule 9.1 amended by Order dated February 5, 2001.) 
(Rule 9.1 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 9.2 Acceptance Of Resignation. 

Disciplinary Counsel shall promptly forward the resignation to the State Court Administrator for submission to 
the Supreme Court. Upon acceptance of the resignation by the court, the name of the resigning attorney shall 
be stricken from the roll of attorneys; and he or she shall no longer be entitled to the rights or privileges of an 
attorney, but shall remain subject to the jurisdiction of the court with respect to matters occurring while he or 
she was an attorney. Unless otherwise ordered by the court, any pending investigation of charges, allegations, 
or instances of alleged misconduct by the resigning attorney shall, on the acceptance by the court of his or her 
resignation, be closed, as shall any pending disciplinary proceeding against the attorney. 
 
(Rule 9.2 amended by Order dated February 5, 2001.) 
(Rule 9.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 9.3 Duties Upon Resignation. 

(a) Attorney to Discontinue Practice. An attorney who has resigned membership in the Oregon State Bar shall 
not practice law after the effective date of the resignation. This rule shall not preclude an attorney who has 
resigned from providing information on the facts of a case and its status to a succeeding attorney, and such 
information shall be provided on request. 

(b) Responsibilities. It shall be the duty of an attorney who has resigned to immediately take all reasonable 
steps to avoid foreseeable prejudice to any client and to comply with all applicable laws and disciplinary rules. 

(c) Notice. When, as a result of an attorney's resignation, an active client matter will be left for which no other 
active member of the Bar, with the consent of the client, has agreed to resume responsibility, the resigned 
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attorney shall give written notice of the cessation of practice to the affected clients, opposing parties, courts, 
agencies, and any other person or entity having reason to be informed of the cessation of practice. Such 
notice shall be given no later than 14 days after the effective date of the resignation. Client property 
pertaining to any active client matter shall be delivered to the client or an active member of the Bar 
designated by the client as substitute counsel no later than 21 days after the effective date of the resignation. 

 (d) Contempt. Disciplinary Counsel may petition the Supreme Court to hold an attorney who has resigned in 
contempt for failing to comply with the provisions of BR 6.3(a), (b), or (c).  The court may order the attorney to 
appear and show cause, if any, why the attorney should not be held in contempt of court and sanctioned 
accordingly. 
 
(Rule 9.3 amended by Order dated March 13, 1989, effective April 1, 1989.) 
(Former Rule 9.3(c) redesignated as Rule 9.3(d); Rule 9.3(c) added; and Rule 9.3(d) amended by Order dated May 3, 2017, 
effective January 1, 2018.) 

Rule 9.4 Effect of Form B Resignation. 

An attorney who has resigned membership in the Bar under Form B of these rules after December 31, 1995, 
shall never be eligible to apply for reinstatement under Title 8 of these rules and shall not be considered for 
admission under OR 9.220 or on any basis under the Rules for Admission of Attorneys. 
 
(Rule 9.4 added by Order dated December 14, 1995.) 
(Rule 9.4 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 9.5 [Reserved for expansion] 
 
 (Rule 9.5 repealed by Order dated January 17, 2008.) 

Title 10 — Review By Supreme Court 

Rule 10.1 Disciplinary Proceedings. 

Upon the conclusion of a disciplinary hearing, the Adjudicator, pursuant to BR 1.8, shall file the trial panel’s 
written opinion with the Disciplinary Board Clerk, and the Disciplinary Board Clerk shall send copies to 
Disciplinary Counsel, Bar Counsel, and the respondent. The Bar or the respondent may seek review of the 
matter by the Supreme Court; otherwise, the decision of the trial panel shall be final on the 31st day following 
the notice of receipt of the trial panel opinion by the Disciplinary Board Clerk, pursuant to Rule 2.4(i)(4). 
 
(Rule 10.1 amended by Order dated July 8, 1988.) 
(Rule 10.1 amended by Order dated August 2, 1991.) 
(Rule 10.1 amended by Order dated August 19, 1997, effective October 4, 1997.) 
(Rule 10.1 amended by Order dated February 5, 2001.) 
(Rule 10.1 amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 10.1 amended by Order dated June 17, 2003, effective January 1, 2004.) 
(Rule 10.1 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.2 Request for Review. 

Within 30 days after the Disciplinary Board Clerk has acknowledged, as required by BR 2.4(i)(4), receipt of a 
trial panel opinion, the Bar or the respondent may file with the Disciplinary Board Clerk and the State Court 
Administrator a request for review as set forth in BR 13.8. A copy of the request for review shall be served on 
the opposing party. 
 
(Rule 10.2 amended by Order dated July 22, 1991.) 
(Rule 10.2 amended by Order dated February 5, 2001.) 
(Rule 10.2 amended by Order dated June 17, 2003, effective July 1, 2003.) 
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(Rule 10.2 amended by Order dated October 19, 2009.) 
(Rule 10.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.3 Contested Reinstatement Proceeding. 

Upon the conclusion of a contested reinstatement hearing, the trial panel shall file its written opinion with  
the Disciplinary Board Clerk and the State Court Administrator, and serve copies on Disciplinary Counsel and 
the applicant. Each such reinstatement matter shall be reviewed by the Supreme Court. 
 
(Rule 10.3 amended by Order dated July 8, 1988.) 
(Rule 10.3 amended by Order dated August 19, 1997, effective October 4, 1997.) 
(Rule 10.3 amended by Order dated February 5, 2001.) 
(Rule 10.3 corrected by Order dated June 28, 2001.) 
(Rule 10.3 amended by Order dated June 17, 2003, effective July 1, 2003 .) 
(Rule 10.3 amended by Order dated June 17, 2003, effective January 1, 2004.) 
(Rule 10.3 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.4 Filing In Supreme Court. 

(a) Record. Disciplinary Counsel shall file the record of a proceeding with the State Court Administrator upon 
the receipt by Disciplinary Counsel of: 

(1) a request for review timely filed pursuant to BR 10.2; or 

(2) a trial panel opinion in any contested reinstatement proceeding. 

The record shall include a copy of the trial panel’s opinion. Upon receipt of the record, the matter shall be 
reviewed by the court as provided in BR 10.5. 
 
(Rule 10.4(a)(i) amended by Order dated July 22, 1991.) 
(Rule 10.4 amended by Order dated June 29, 1993.) 
(Rule 10.4(a)(ii) and (b) amended by Order dated August 19, 1997, effective October 4, 1997.) 
(Rule 10.4 amended by Order dated June 17, 2003, effective January 1, 2004.) 
(Former Rule 10.4(a)(i) and 10.4(a)(ii) redesignated as Rule 10.4(a)(1) and 10.4(a)(2); Rule 10.4(a), 10.4(a)(1), and 
10.4(a)(2) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.5 Procedure In Supreme Court. 

(a) Briefs. No later than 28 days after the Supreme Court’s written notice to Disciplinary Counsel and the 
respondent or applicant of receipt of the record, the party who requested review or the applicant, as the case 
may be, must file an opening brief. The brief must include a request for relief asking the court to adopt, 
modify, or reject, in whole or in part, the decision of the trial panel. Otherwise, the format of the opening brief 
and the timing and format of any answering or reply briefs shall be governed by the applicable Oregon Rules 
of Appellate Procedure. The failure of the Bar or a respondent or applicant to file a brief does not prevent the 
opposing litigant from filing a brief. Answering briefs are not limited to issues addressed in petitions or 
opening briefs, and may urge the adoption, modification, or rejection in whole or in part of any decision of the 
trial panel. 

(b) Oral Argument. The Oregon Rules of Appellate Procedure relating to oral argument apply in disciplinary 
and contested reinstatement proceedings. 
 
(Rule 10.5(b) and (c) amended by Order dated July 22, 1991.) 
(Rule 10.5(b), 10.5(c), and 10.5(d) amended by Order dated October 19, 2009.) 
(Former Rule 10.5(a) and 10.5(b) deleted; former Rule 10.5(c) and 10.5(d) redesignated as Rule 10.5(a) and 10.5(b); Rule 
10.5(a) and 10.5(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 
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Rule 10.6 Nature Of Review. 

The Supreme Court shall consider each matter de novo upon the record and may adopt, modify, or reject the 
decision of the trial panel in whole or in part and thereupon enter an appropriate order. If the court’s order 
adopts the decision of the trial panel without opinion, the opinion of the trial panel shall stand as a statement 
of the decision of the court in the matter but not as the opinion of the court. 
 
(Rule 10.6 amended by Order dated July 22, 1991.) 
(Rule 10.6 amended by Order dated October 19, 2009.) 
(Rule 10.6 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.7 Costs And Disbursements. 

(a) Costs and Disbursements. “Costs and disbursements” are actual and necessary (1) service, filing and 
witness fees; (2) expenses of reproducing any document used as evidence at a hearing, including perpetuation 
depositions or other depositions admitted into evidence; (3) expenses of the hearing transcript, including the 
cost of a copy of the transcript if a copy has been provided by the Bar to a respondent or an applicant without 
charge; and (4) the expense of preparation of an appellate brief in accordance with ORAP 13.05. Lawyer fees 
are not recoverable costs and disbursements, either at the hearing or on review. Prevailing party fees are not 
recoverable by any party. 

(b) Allowance of Costs and Disbursements. In any discipline or contested reinstatement proceeding, costs and 
disbursements as permitted in BR 10.7(a) may be allowed to the prevailing party by the Disciplinary Board or 
the Supreme Court. A respondent or applicant prevails when the charges against the respondent are 
dismissed in their entirety or the applicant is unconditionally reinstated to the practice of law in Oregon. The 
Bar shall be considered to have prevailed in all other cases. 

(c) Recovery After Offer of Settlement. A respondent may, at any time up to 14 days prior to hearing, serve 
upon Disciplinary Counsel an offer to enter into a stipulation for discipline or no contest plea under BR 3.6. In 
the event the SPRB rejects such an offer, and the matter proceeds to hearing and results in a final decision of 
the Disciplinary Board or the court imposing a sanction no greater than that to which the respondent was 
willing to plead no contest or stipulate based on the charges the respondent was willing to concede or admit, 
the Bar shall not recover, and the respondent shall recover, actual and necessary costs and disbursements as 
permitted in BR 10.7(a) incurred after the date the SPRB rejected the respondent’s offer. 

(d) Procedure for Recovery and Collection. The procedure set forth in the Oregon Rules of Appellate Procedure 
regarding the filing of cost bills and objections thereto shall apply, except that, in matters involving final 
decisions of the Disciplinary Board, cost bills and objections thereto shall be resolved by the Adjudicator. The 
cost bill and objections thereto shall be filed with the Disciplinary Board Clerk, with proof of service on the 
other party, and shall not be due until 21 days after the date a trial panel’s decision is deemed final under 
BR 10.1. The procedure for entry of judgments for costs and disbursements as judgment liens shall be as 
provided in ORS 9.536. 
 
(Rule 10.7 amended by Order dated June 25, 1985, effective July 15, 1985; amended by further Orders dated July 8, 1985 
and July 22, 1985; amended by Order dated March 13, 1989, effective April 1, 1989. Rule 10.7 (a) amended by Order dated 
October 1, 1990; amended by Order dated June 28, 2001.) 
(Rule 10.7(d) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 10.7(a) and (d) amended by Order dated April 26, 2007.) 
(Rule 10.7(b) amended by Order dated October 19, 2009.) 
(Rule 10.7(a), 10.7(b), 10.7(c), and 10.7(d) amended by Order dated May 3, 2017, effective January 1, 2018.) 
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(Rule 10.2 amended by Order dated October 19, 2009.) 
(Rule 10.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.3 Contested Reinstatement Proceeding. 

Upon the conclusion of a contested reinstatement hearing, the trial panel shall file its written opinion with  
the Disciplinary Board Clerk and the State Court Administrator, and serve copies on Disciplinary Counsel and 
the applicant. Each such reinstatement matter shall be reviewed by the Supreme Court. 
 
(Rule 10.3 amended by Order dated July 8, 1988.) 
(Rule 10.3 amended by Order dated August 19, 1997, effective October 4, 1997.) 
(Rule 10.3 amended by Order dated February 5, 2001.) 
(Rule 10.3 corrected by Order dated June 28, 2001.) 
(Rule 10.3 amended by Order dated June 17, 2003, effective July 1, 2003 .) 
(Rule 10.3 amended by Order dated June 17, 2003, effective January 1, 2004.) 
(Rule 10.3 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.4 Filing In Supreme Court. 

(a) Record. Disciplinary Counsel shall file the record of a proceeding with the State Court Administrator upon 
the receipt by Disciplinary Counsel of: 

(1) a request for review timely filed pursuant to BR 10.2; or 

(2) a trial panel opinion in any contested reinstatement proceeding. 

The record shall include a copy of the trial panel’s opinion. Upon receipt of the record, the matter shall be 
reviewed by the court as provided in BR 10.5. 
 
(Rule 10.4(a)(i) amended by Order dated July 22, 1991.) 
(Rule 10.4 amended by Order dated June 29, 1993.) 
(Rule 10.4(a)(ii) and (b) amended by Order dated August 19, 1997, effective October 4, 1997.) 
(Rule 10.4 amended by Order dated June 17, 2003, effective January 1, 2004.) 
(Former Rule 10.4(a)(i) and 10.4(a)(ii) redesignated as Rule 10.4(a)(1) and 10.4(a)(2); Rule 10.4(a), 10.4(a)(1), and 
10.4(a)(2) amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.5 Procedure In Supreme Court. 

(a) Briefs. No later than 28 days after the Supreme Court’s written notice to Disciplinary Counsel and the 
respondent or applicant of receipt of the record, the party who requested review or the applicant, as the case 
may be, must file an opening brief. The brief must include a request for relief asking the court to adopt, 
modify, or reject, in whole or in part, the decision of the trial panel. Otherwise, the format of the opening brief 
and the timing and format of any answering or reply briefs shall be governed by the applicable Oregon Rules 
of Appellate Procedure. The failure of the Bar or a respondent or applicant to file a brief does not prevent the 
opposing litigant from filing a brief. Answering briefs are not limited to issues addressed in petitions or 
opening briefs, and may urge the adoption, modification, or rejection in whole or in part of any decision of the 
trial panel. 

(b) Oral Argument. The Oregon Rules of Appellate Procedure relating to oral argument apply in disciplinary 
and contested reinstatement proceedings. 
 
(Rule 10.5(b) and (c) amended by Order dated July 22, 1991.) 
(Rule 10.5(b), 10.5(c), and 10.5(d) amended by Order dated October 19, 2009.) 
(Former Rule 10.5(a) and 10.5(b) deleted; former Rule 10.5(c) and 10.5(d) redesignated as Rule 10.5(a) and 10.5(b); Rule 
10.5(a) and 10.5(b) amended by Order dated May 3, 2017, effective January 1, 2018.) 
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Rule 10.6 Nature Of Review. 

The Supreme Court shall consider each matter de novo upon the record and may adopt, modify, or reject the 
decision of the trial panel in whole or in part and thereupon enter an appropriate order. If the court’s order 
adopts the decision of the trial panel without opinion, the opinion of the trial panel shall stand as a statement 
of the decision of the court in the matter but not as the opinion of the court. 
 
(Rule 10.6 amended by Order dated July 22, 1991.) 
(Rule 10.6 amended by Order dated October 19, 2009.) 
(Rule 10.6 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 10.7 Costs And Disbursements. 

(a) Costs and Disbursements. “Costs and disbursements” are actual and necessary (1) service, filing and 
witness fees; (2) expenses of reproducing any document used as evidence at a hearing, including perpetuation 
depositions or other depositions admitted into evidence; (3) expenses of the hearing transcript, including the 
cost of a copy of the transcript if a copy has been provided by the Bar to a respondent or an applicant without 
charge; and (4) the expense of preparation of an appellate brief in accordance with ORAP 13.05. Lawyer fees 
are not recoverable costs and disbursements, either at the hearing or on review. Prevailing party fees are not 
recoverable by any party. 

(b) Allowance of Costs and Disbursements. In any discipline or contested reinstatement proceeding, costs and 
disbursements as permitted in BR 10.7(a) may be allowed to the prevailing party by the Disciplinary Board or 
the Supreme Court. A respondent or applicant prevails when the charges against the respondent are 
dismissed in their entirety or the applicant is unconditionally reinstated to the practice of law in Oregon. The 
Bar shall be considered to have prevailed in all other cases. 

(c) Recovery After Offer of Settlement. A respondent may, at any time up to 14 days prior to hearing, serve 
upon Disciplinary Counsel an offer to enter into a stipulation for discipline or no contest plea under BR 3.6. In 
the event the SPRB rejects such an offer, and the matter proceeds to hearing and results in a final decision of 
the Disciplinary Board or the court imposing a sanction no greater than that to which the respondent was 
willing to plead no contest or stipulate based on the charges the respondent was willing to concede or admit, 
the Bar shall not recover, and the respondent shall recover, actual and necessary costs and disbursements as 
permitted in BR 10.7(a) incurred after the date the SPRB rejected the respondent’s offer. 

(d) Procedure for Recovery and Collection. The procedure set forth in the Oregon Rules of Appellate Procedure 
regarding the filing of cost bills and objections thereto shall apply, except that, in matters involving final 
decisions of the Disciplinary Board, cost bills and objections thereto shall be resolved by the Adjudicator. The 
cost bill and objections thereto shall be filed with the Disciplinary Board Clerk, with proof of service on the 
other party, and shall not be due until 21 days after the date a trial panel’s decision is deemed final under 
BR 10.1. The procedure for entry of judgments for costs and disbursements as judgment liens shall be as 
provided in ORS 9.536. 
 
(Rule 10.7 amended by Order dated June 25, 1985, effective July 15, 1985; amended by further Orders dated July 8, 1985 
and July 22, 1985; amended by Order dated March 13, 1989, effective April 1, 1989. Rule 10.7 (a) amended by Order dated 
October 1, 1990; amended by Order dated June 28, 2001.) 
(Rule 10.7(d) amended by Order dated June 17, 2003, effective July 1, 2003.) 
(Rule 10.7(a) and (d) amended by Order dated April 26, 2007.) 
(Rule 10.7(b) amended by Order dated October 19, 2009.) 
(Rule 10.7(a), 10.7(b), 10.7(c), and 10.7(d) amended by Order dated May 3, 2017, effective January 1, 2018.) 
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Title 11 — Time Requirements 

Rule 11.1 Failure To Meet Time Requirements. 

The failure of any person or body to meet any time limitation or requirement in these rules shall not be 
grounds for the dismissal of any charge or objection, unless a showing is made that the delay substantially 
prejudiced the ability of the respondent or applicant to receive a fair hearing. 
 
(Rule 11.1 amended by Order dated May 3, 2017, effective January 1, 2018.) 
 

Title 12 — Unlawful Practice of Law Committee 

Rule 12.1 Appointment. 

The Supreme Court may appoint as many members as it deems necessary to carry out the Unlawful Practice of 
Law Committee’s functions. At least two members of the Unlawful Practice of Law Committee must be 
members of the general public, and no more than one‐quarter of the Unlawful Practice of Law Committee 
members may be lawyers engaged in the private practice of law. 

Rule 12.2 Investigative Authority. 

Pursuant to ORS 9.164, the Unlawful Practice of Law Committee shall investigate on behalf of the Bar 
complaints of the unlawful practice of law. For purposes of this rule, “unlawful practice of law” means (1) the 
practice of law in Oregon, as defined by the Supreme Court, by a person who is not an active member of the 
Bar and is not otherwise authorized by law to practice law in Oregon; or (2) holding oneself out, in any 
manner, as authorized to practice law in Oregon when not authorized to practice law in Oregon. 

Rule 12.3 Public Outreach and Education. 

(a) The Unlawful Practice of Law Committee may engage in public outreach to educate the public about the 
potential harm caused by the unlawful practice of law. The Unlawful Practice of Law Committee may 
cooperate in its education efforts with federal, state, and local agencies tasked with preventing consumer 
fraud. 

(b) The Unlawful Practice of Law Committee may write informal opinions on questions relating to what 
activities may constitute the practice of law. Opinions must be approved by the Board before publication. The 
published opinions are not binding, but are intended only to provide general guidance to lawyers and 
members of the public about activities that Supreme Court precedent and Oregon law indicate may constitute 
the unlawful practice of law.  

Rule 12.4 Enforcement. 

The Bar may petition the Supreme Court to hold a disbarred attorney or an attorney whose resignation 
pursuant to BR 9.1 or BR 9.4 has been accepted by the court in contempt for engaging in the unlawful practice 
of law. The court may order the disbarred or resigned attorney to appear and show cause, if any, why the 
disbarred or resigned attorney should not be held in contempt of court and sanctioned accordingly. 
 
(Former Title 12 redesignated as Title 13; Title 12, Rule 12.1, 12.2, 12.3, and 12.4 added by Order dated May 3, 2017, 
effective January 1, 2018.) 
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Title 13 — Forms 

Rule 13.1 Formal Complaint. 

A formal complaint in a disciplinary proceeding shall be in substantially the following form: 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In Re:        )    No. _____ 
______________________  ) 
Complaint as to the conduct of  )    FORMAL 
_____________, Respondent  )    COMPLAINT 

For its first cause of complaint, the Oregon State Bar alleges: 

1.  

The Oregon State Bar was created and exists by virtue of the laws of the State of Oregon and is, and at all 
times mentioned herein was, authorized to carry out the provisions of ORS Chapter 9, relating to discipline of 
attorneys. 

2.  

The Respondent, ________________________, is, and at all times mentioned herein was, an attorney at law, 
duly admitted by the Supreme Court of the State of Oregon to practice law in Oregon and a member of the 
Oregon State Bar, having his [her] office and place of business in the County of ________________, State of 
________________. 

3. et seq. 

(State with certainty and particularity the actions of the Respondent alleged to be in  violation of the 
disciplinary rules or statutes, including time, place and transaction, if necessary.) 

4. (or next number) 

The aforesaid conduct of the Respondent violated the following standard[s] of professional conduct 
established by law and by the Oregon State Bar: (insert applicable disciplinary rules and statutes). 

AND, for its second cause of complaint against said Respondent, the Oregon State Bar alleges: 

5. (or next number) 

Incorporates by reference as fully set forth herein Paragraphs _____, _____, _____, and _____ of its first cause 
of complaint. 

6. (or next number) 

(State with certainty and particularity the actions of the Respondent alleged to be in violation of the 
disciplinary rules or statutes, including time, place and transaction, if necessary.) 

7. (or next number) 

The aforesaid conduct of the Respondent violated the following standard[s] of professional conduct 
established by law and by the Oregon State Bar: (insert applicable disciplinary rules and statutes). 

AND, for its third cause of complaint against said Respondent, the Oregon State Bar alleges: 
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Title 11 — Time Requirements 

Rule 11.1 Failure To Meet Time Requirements. 

The failure of any person or body to meet any time limitation or requirement in these rules shall not be 
grounds for the dismissal of any charge or objection, unless a showing is made that the delay substantially 
prejudiced the ability of the respondent or applicant to receive a fair hearing. 
 
(Rule 11.1 amended by Order dated May 3, 2017, effective January 1, 2018.) 
 

Title 12 — Unlawful Practice of Law Committee 

Rule 12.1 Appointment. 

The Supreme Court may appoint as many members as it deems necessary to carry out the Unlawful Practice of 
Law Committee’s functions. At least two members of the Unlawful Practice of Law Committee must be 
members of the general public, and no more than one‐quarter of the Unlawful Practice of Law Committee 
members may be lawyers engaged in the private practice of law. 

Rule 12.2 Investigative Authority. 

Pursuant to ORS 9.164, the Unlawful Practice of Law Committee shall investigate on behalf of the Bar 
complaints of the unlawful practice of law. For purposes of this rule, “unlawful practice of law” means (1) the 
practice of law in Oregon, as defined by the Supreme Court, by a person who is not an active member of the 
Bar and is not otherwise authorized by law to practice law in Oregon; or (2) holding oneself out, in any 
manner, as authorized to practice law in Oregon when not authorized to practice law in Oregon. 

Rule 12.3 Public Outreach and Education. 

(a) The Unlawful Practice of Law Committee may engage in public outreach to educate the public about the 
potential harm caused by the unlawful practice of law. The Unlawful Practice of Law Committee may 
cooperate in its education efforts with federal, state, and local agencies tasked with preventing consumer 
fraud. 

(b) The Unlawful Practice of Law Committee may write informal opinions on questions relating to what 
activities may constitute the practice of law. Opinions must be approved by the Board before publication. The 
published opinions are not binding, but are intended only to provide general guidance to lawyers and 
members of the public about activities that Supreme Court precedent and Oregon law indicate may constitute 
the unlawful practice of law.  

Rule 12.4 Enforcement. 

The Bar may petition the Supreme Court to hold a disbarred attorney or an attorney whose resignation 
pursuant to BR 9.1 or BR 9.4 has been accepted by the court in contempt for engaging in the unlawful practice 
of law. The court may order the disbarred or resigned attorney to appear and show cause, if any, why the 
disbarred or resigned attorney should not be held in contempt of court and sanctioned accordingly. 
 
(Former Title 12 redesignated as Title 13; Title 12, Rule 12.1, 12.2, 12.3, and 12.4 added by Order dated May 3, 2017, 
effective January 1, 2018.) 
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Title 13 — Forms 

Rule 13.1 Formal Complaint. 

A formal complaint in a disciplinary proceeding shall be in substantially the following form: 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In Re:        )    No. _____ 
______________________  ) 
Complaint as to the conduct of  )    FORMAL 
_____________, Respondent  )    COMPLAINT 

For its first cause of complaint, the Oregon State Bar alleges: 

1.  

The Oregon State Bar was created and exists by virtue of the laws of the State of Oregon and is, and at all 
times mentioned herein was, authorized to carry out the provisions of ORS Chapter 9, relating to discipline of 
attorneys. 

2.  

The Respondent, ________________________, is, and at all times mentioned herein was, an attorney at law, 
duly admitted by the Supreme Court of the State of Oregon to practice law in Oregon and a member of the 
Oregon State Bar, having his [her] office and place of business in the County of ________________, State of 
________________. 

3. et seq. 

(State with certainty and particularity the actions of the Respondent alleged to be in  violation of the 
disciplinary rules or statutes, including time, place and transaction, if necessary.) 

4. (or next number) 

The aforesaid conduct of the Respondent violated the following standard[s] of professional conduct 
established by law and by the Oregon State Bar: (insert applicable disciplinary rules and statutes). 

AND, for its second cause of complaint against said Respondent, the Oregon State Bar alleges: 

5. (or next number) 

Incorporates by reference as fully set forth herein Paragraphs _____, _____, _____, and _____ of its first cause 
of complaint. 

6. (or next number) 

(State with certainty and particularity the actions of the Respondent alleged to be in violation of the 
disciplinary rules or statutes, including time, place and transaction, if necessary.) 

7. (or next number) 

The aforesaid conduct of the Respondent violated the following standard[s] of professional conduct 
established by law and by the Oregon State Bar: (insert applicable disciplinary rules and statutes). 

AND, for its third cause of complaint against said Respondent, the Oregon State Bar alleges: 
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8. (or next number) 

Incorporates by reference as fully set forth herein Paragraphs _____, _____, _____, _____, and _____ of its 
first cause of complaint and Paragraphs _____, _____, _____, and _____ of its second cause of complaint. 

9. (or next number) 

(State with certainty and particularity the actions of the Respondent alleged to be in violation of the 
disciplinary rules or statutes, including time, place and transaction, if necessary.) 

10. (or next number) 

The aforesaid conduct of the Respondent violated the following standard[s] of professional conduct 
established by law and by the Oregon State Bar: (insert applicable disciplinary rules and statutes). 

WHEREFORE, the Oregon State Bar demands that the Respondent make answer to this complaint; that a 
hearing be set concerning the charges made herein; that  the matters alleged herein be fully, properly and 
legally determined; and pursuant thereto, such action be taken as may be just and proper under the 
circumstances. 

DATED this ___ day of ___, 20__. 

OREGON STATE BAR 
By:    
Disciplinary Counsel  

 
(Rule 12.1 amended by Order dated February 5, 2001.) 
(Former Rule 12.1 redesignated as Rule 13.1; Rule 13.1 amended by Order dated May 3, 2017, effective January 1, 2018. 

Rule 13.2 Notice to Answer. 

A copy of the formal complaint (statement of objections), accompanied by a notice to answer it within a 
designated time, shall be served on the respondent (applicant). Such notice shall be in substantially the 
following form: 

(Heading as in complaint/statement of objections) 

NOTICE TO ANSWER 

You are hereby notified that a formal complaint against you (statement of objections to your reinstatement) 
has been filed by the Oregon State Bar, a copy of which formal complaint (statement of objections) is attached 
hereto and served upon you herewith. You are further notified that you may file with the Disciplinary Board 
Clerk, with a service copy to Disciplinary Counsel, your verified answer within fourteen (14) days from the date 
of service of this notice upon you. In case of your default in so answering, the formal complaint (statement of 
objections) shall be heard and such further proceedings had as the law and the facts shall warrant. 

(The following paragraph shall be used in a disciplinary proceeding only:) 

You are further notified that an attorney accused of misconduct may, in lieu of filing an answer, elect to file 
with Disciplinary Counsel of the Oregon State Bar, a written resignation from membership in the Oregon State 
Bar. Such a resignation must comply with BR 9.1 and be in the form set forth in BR 12.7. You should consult an 
attorney of your choice for further information about resignation. 

The address of the Oregon State Bar is 16037 S.W. Upper Boones Ferry Road, Tigard, Oregon 97224, or by mail 
at P. O. Box 231935, Tigard, Oregon 97281‐1935. 

DATED this ___ day of ___, 20__. 
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OREGON STATE BAR 
By:    
Disciplinary Counsel  

 
(Rule 12.2 amended by Order dated February 5, 2001.) 
(Rule 12.2 amended by Order dated April 26, 2007.) 
(Rule 12.2 amended by Order dated March 20, 2008.) 
(Rule 12.2 amended by Order dated October 19, 2009.) 
(Former Rule 12.2 redesignated as Rule 13.2; Rule 13.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.3 Answer. 

The answer of the respondent (applicant) shall be in substantially the following form: 

(Heading as in complaint/statement of objections) 

ANSWER 

______________________________, (name of respondent (applicant)), whose residence address is 
____________________________________________, in the County of __________________, State of 
Oregon, and who maintains his [her] principal office for the practice of law or other business at ____________ 
___________________________________, in the County of _________________, State of Oregon, answers 
the formal complaint (statement of objections) in the above‐entitled matter as follows: 

1. 

Admits the following matters charged in the formal complaint (statement of objections) as follows: 

2. 

Denies the following matters charged in the formal complaint (statement of objections) as follows: 

3. 

Explains or justifies the following matters charged in the formal complaint (statement of objections). 

4. 

Sets forth new matter and other defenses not previously stated, as follows: 

5. 

WHEREFORE, the accused (applicant) prays that the formal complaint (statement of objections) be dismissed. 

DATED this ___ day of ___, 20__. 
 

RESPONDENT (APPLICANT) 
Attorney for Respondent (Applicant) 

I hereby declare that the above statement is true to the best of my knowledge and belief, and that I 
understand it is made for use as evidence in the trial panel hearing and is subject to penalty for perjury. 

 

RESPONDENT (APPLICANT) 
 
(Former Rule 12.3 redesignated as Rule 13.3; Rule 13.3 amended by Order dated May 3, 2017, effective January 1, 2018.) 
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8. (or next number) 

Incorporates by reference as fully set forth herein Paragraphs _____, _____, _____, _____, and _____ of its 
first cause of complaint and Paragraphs _____, _____, _____, and _____ of its second cause of complaint. 

9. (or next number) 

(State with certainty and particularity the actions of the Respondent alleged to be in violation of the 
disciplinary rules or statutes, including time, place and transaction, if necessary.) 

10. (or next number) 

The aforesaid conduct of the Respondent violated the following standard[s] of professional conduct 
established by law and by the Oregon State Bar: (insert applicable disciplinary rules and statutes). 

WHEREFORE, the Oregon State Bar demands that the Respondent make answer to this complaint; that a 
hearing be set concerning the charges made herein; that  the matters alleged herein be fully, properly and 
legally determined; and pursuant thereto, such action be taken as may be just and proper under the 
circumstances. 

DATED this ___ day of ___, 20__. 

OREGON STATE BAR 
By:    
Disciplinary Counsel  

 
(Rule 12.1 amended by Order dated February 5, 2001.) 
(Former Rule 12.1 redesignated as Rule 13.1; Rule 13.1 amended by Order dated May 3, 2017, effective January 1, 2018. 

Rule 13.2 Notice to Answer. 

A copy of the formal complaint (statement of objections), accompanied by a notice to answer it within a 
designated time, shall be served on the respondent (applicant). Such notice shall be in substantially the 
following form: 

(Heading as in complaint/statement of objections) 

NOTICE TO ANSWER 

You are hereby notified that a formal complaint against you (statement of objections to your reinstatement) 
has been filed by the Oregon State Bar, a copy of which formal complaint (statement of objections) is attached 
hereto and served upon you herewith. You are further notified that you may file with the Disciplinary Board 
Clerk, with a service copy to Disciplinary Counsel, your verified answer within fourteen (14) days from the date 
of service of this notice upon you. In case of your default in so answering, the formal complaint (statement of 
objections) shall be heard and such further proceedings had as the law and the facts shall warrant. 

(The following paragraph shall be used in a disciplinary proceeding only:) 

You are further notified that an attorney accused of misconduct may, in lieu of filing an answer, elect to file 
with Disciplinary Counsel of the Oregon State Bar, a written resignation from membership in the Oregon State 
Bar. Such a resignation must comply with BR 9.1 and be in the form set forth in BR 12.7. You should consult an 
attorney of your choice for further information about resignation. 

The address of the Oregon State Bar is 16037 S.W. Upper Boones Ferry Road, Tigard, Oregon 97224, or by mail 
at P. O. Box 231935, Tigard, Oregon 97281‐1935. 

DATED this ___ day of ___, 20__. 
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OREGON STATE BAR 
By:    
Disciplinary Counsel  

 
(Rule 12.2 amended by Order dated February 5, 2001.) 
(Rule 12.2 amended by Order dated April 26, 2007.) 
(Rule 12.2 amended by Order dated March 20, 2008.) 
(Rule 12.2 amended by Order dated October 19, 2009.) 
(Former Rule 12.2 redesignated as Rule 13.2; Rule 13.2 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.3 Answer. 

The answer of the respondent (applicant) shall be in substantially the following form: 

(Heading as in complaint/statement of objections) 

ANSWER 

______________________________, (name of respondent (applicant)), whose residence address is 
____________________________________________, in the County of __________________, State of 
Oregon, and who maintains his [her] principal office for the practice of law or other business at ____________ 
___________________________________, in the County of _________________, State of Oregon, answers 
the formal complaint (statement of objections) in the above‐entitled matter as follows: 

1. 

Admits the following matters charged in the formal complaint (statement of objections) as follows: 

2. 

Denies the following matters charged in the formal complaint (statement of objections) as follows: 

3. 

Explains or justifies the following matters charged in the formal complaint (statement of objections). 

4. 

Sets forth new matter and other defenses not previously stated, as follows: 

5. 

WHEREFORE, the accused (applicant) prays that the formal complaint (statement of objections) be dismissed. 

DATED this ___ day of ___, 20__. 
 

RESPONDENT (APPLICANT) 
Attorney for Respondent (Applicant) 

I hereby declare that the above statement is true to the best of my knowledge and belief, and that I 
understand it is made for use as evidence in the trial panel hearing and is subject to penalty for perjury. 

 

RESPONDENT (APPLICANT) 
 
(Former Rule 12.3 redesignated as Rule 13.3; Rule 13.3 amended by Order dated May 3, 2017, effective January 1, 2018.) 
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Rule 13.4 [Reserved for expansion] 
 
(Rule 12.4 repealed by Order dated July 22, 1991.) 
(Former Rule 12.4 redesignated as Rule 13.4 by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.5 Statement Of Objections To Reinstatement. 

In a contested reinstatement proceeding, the statement of objections shall be in substantially the following 
form: 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In The Matter Of The    ) 
Application of      )    STATEMENT 
_____________________    )    OF 
For Reinstatement as     )    OBJECTIONS  
an Active Member    )    TO 
of the Oregon State Bar    )    REINSTATEMENT 
 

The Oregon State Bar objects to the qualifications of the Applicant for reinstatement on the ground and for 
the reason that the Applicant has not shown, to the satisfaction of the Board of Governors, that he [she] has 
the good moral character or general fitness required for readmission to practice law in Oregon, that his [her] 
readmission to practice law in Oregon will be neither detrimental to the integrity and standing of the Bar or 
the administration of justice, nor subversive to the public interest, or that he [she] is, in all respects, able and 
qualified, by good moral character and otherwise, to accept the obligations and faithfully perform the duties 
of an attorney in Oregon, in one or more of the following particulars: 

1. 

The Applicant does not possess good moral character or general fitness to practice law, in that the Applicant, 
__________________________ (state the facts of the matter) 

2. 

(Same) 

3. 

(Same) 

WHEREFORE, the Oregon State Bar requests that the recommendation of the Board of Governors to the 
Supreme Court of the State of Oregon in this matter be approved and adopted by the Court and that the 
application of the Applicant for reinstatement as an active member of the Oregon State Bar be denied. 

DATED this ___ day of ___, 20__. 

OREGON STATE BAR 
By:    
Disciplinary Counsel  

 
(Rule 12.5 amended by Order dated February 5, 2001.) 
(Rule 12.5 amended by Order dated October 19, 2009.) 
(Former Rule 12.5 redesignated as Rule 13.5 by Order dated May 3, 2017, effective January 1, 2018.) 
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Rule 13.6 Form A Resignation. 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In Re:        )    FORM A 
(Name)        )    RESIGNATION 
 

I, __________________________________________________________, declare that my residence address is 
___________________________________ (No. and Street), _________________________(City), __________ 
(State), ________ (Zip Code), and that I hereby tender my resignation from membership in the Oregon State 
Bar and respectfully request and consent to my removal from the roster of those admitted to practice before 
the courts of this state and from membership in the Oregon State Bar. 

I hereby certify that all client files and client records in my possession have been or will be placed promptly in 
the custody of ___________________________________, a resident Oregon attorney, whose principal office 
address is ____________________________________________, and that all such clients have been or will be 
promptly notified accordingly, and that the following arrangements have been made with regard to client files 
and records pertaining to inactive or former clients, if any: 

__________________________________________________________________________________________ 

DATED at __,this ___ day of ___, 20__. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF, AND 
THAT I UNDERSTAND IT IS MADE FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY. 

(Signature of Member) 

I, __________________, Chief Executive Officer of the Oregon State Bar, do hereby certify that there are not 
now pending against the above‐named attorney any formal disciplinary charges and no complaints, allegations 
or instances of alleged misconduct involving said attorney are under investigation by the Oregon State Bar. 

DATED this _____ day of ________________, 20__. 

OREGON STATE BAR 
By: ____________________________________ 
Chief Executive Officer 

 
(Former Rule 12.6 redesignated as Rule 13.6; Rule 13.6 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.7 Form B Resignation. 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In Re:        )    FORM B 
(Name)         )    RESIGNATION 
 
State of      )   
County of     )  ss 

I, _________________________, being duly sworn on oath, depose and say that my principal office for the 
practice of law or other business is located at ____________________________ (Building No. and Name, if 
any, or Box No.), _____________________________________________ (Street address, if any), 
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Rule 13.4 [Reserved for expansion] 
 
(Rule 12.4 repealed by Order dated July 22, 1991.) 
(Former Rule 12.4 redesignated as Rule 13.4 by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.5 Statement Of Objections To Reinstatement. 

In a contested reinstatement proceeding, the statement of objections shall be in substantially the following 
form: 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In The Matter Of The    ) 
Application of      )    STATEMENT 
_____________________    )    OF 
For Reinstatement as     )    OBJECTIONS  
an Active Member    )    TO 
of the Oregon State Bar    )    REINSTATEMENT 
 

The Oregon State Bar objects to the qualifications of the Applicant for reinstatement on the ground and for 
the reason that the Applicant has not shown, to the satisfaction of the Board of Governors, that he [she] has 
the good moral character or general fitness required for readmission to practice law in Oregon, that his [her] 
readmission to practice law in Oregon will be neither detrimental to the integrity and standing of the Bar or 
the administration of justice, nor subversive to the public interest, or that he [she] is, in all respects, able and 
qualified, by good moral character and otherwise, to accept the obligations and faithfully perform the duties 
of an attorney in Oregon, in one or more of the following particulars: 

1. 

The Applicant does not possess good moral character or general fitness to practice law, in that the Applicant, 
__________________________ (state the facts of the matter) 

2. 

(Same) 

3. 

(Same) 

WHEREFORE, the Oregon State Bar requests that the recommendation of the Board of Governors to the 
Supreme Court of the State of Oregon in this matter be approved and adopted by the Court and that the 
application of the Applicant for reinstatement as an active member of the Oregon State Bar be denied. 

DATED this ___ day of ___, 20__. 

OREGON STATE BAR 
By:    
Disciplinary Counsel  

 
(Rule 12.5 amended by Order dated February 5, 2001.) 
(Rule 12.5 amended by Order dated October 19, 2009.) 
(Former Rule 12.5 redesignated as Rule 13.5 by Order dated May 3, 2017, effective January 1, 2018.) 
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Rule 13.6 Form A Resignation. 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In Re:        )    FORM A 
(Name)        )    RESIGNATION 
 

I, __________________________________________________________, declare that my residence address is 
___________________________________ (No. and Street), _________________________(City), __________ 
(State), ________ (Zip Code), and that I hereby tender my resignation from membership in the Oregon State 
Bar and respectfully request and consent to my removal from the roster of those admitted to practice before 
the courts of this state and from membership in the Oregon State Bar. 

I hereby certify that all client files and client records in my possession have been or will be placed promptly in 
the custody of ___________________________________, a resident Oregon attorney, whose principal office 
address is ____________________________________________, and that all such clients have been or will be 
promptly notified accordingly, and that the following arrangements have been made with regard to client files 
and records pertaining to inactive or former clients, if any: 

__________________________________________________________________________________________ 

DATED at __,this ___ day of ___, 20__. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF, AND 
THAT I UNDERSTAND IT IS MADE FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY. 

(Signature of Member) 

I, __________________, Chief Executive Officer of the Oregon State Bar, do hereby certify that there are not 
now pending against the above‐named attorney any formal disciplinary charges and no complaints, allegations 
or instances of alleged misconduct involving said attorney are under investigation by the Oregon State Bar. 

DATED this _____ day of ________________, 20__. 

OREGON STATE BAR 
By: ____________________________________ 
Chief Executive Officer 

 
(Former Rule 12.6 redesignated as Rule 13.6; Rule 13.6 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.7 Form B Resignation. 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In Re:        )    FORM B 
(Name)         )    RESIGNATION 
 
State of      )   
County of     )  ss 

I, _________________________, being duly sworn on oath, depose and say that my principal office for the 
practice of law or other business is located at ____________________________ (Building No. and Name, if 
any, or Box No.), _____________________________________________ (Street address, if any), 
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____________________ (City), _______________  
(State), ________ (Zip Code); that my residence address is ________________________ ________ 
(No. and Street), ____________________ (City), _______________ (State), ________ (Zip Code), and that I 
hereby tender my resignation from membership in the Oregon State Bar and request and consent to my 
removal from the roster of those admitted to practice before the courts of this state and from membership in 
the Oregon State Bar. 

I am aware that there is pending against me a formal complaint concerning alleged misconduct and/or that 
complaints, allegations or instances of alleged misconduct by me are under investigation by the Oregon State 
Bar and that such complaints, allegations and/or instances include: 

(List of formal complaints, proceedings or investigations pending.) 

I do not desire to contest or defend against the above‐described complaints, allegations or instances of 
alleged misconduct. I am aware of the rules of the Supreme Court and of the bylaws and rules of procedure of 
the Oregon State Bar with respect to admission, discipline, resignation and reinstatement of members of the 
Oregon State Bar. I understand that any future application by me for reinstatement as a member of the 
Oregon State Bar is currently barred by BR 9.4, but that should such an application ever be permitted in the 
future, it will be treated as an application by one who has been disbarred for misconduct, and that, on such 
application, I shall not be entitled to a reconsideration or reexamination of the facts, complaints, allegations or 
instances of alleged misconduct upon which this resignation is predicated. I understand that, on its filing in 
this court, this resignation and any supporting documents, including those containing the complaints, 
allegations or instances of alleged misconduct, will become public records of this court, open for inspection by 
anyone requesting to see them. 

This resignation is freely and voluntarily made; and I am not being, and have not been, subjected to coercion 
or duress. I am fully aware of all the foregoing and any  other implications of my resignation. 

I hereby certify that all client files and client records in my possession have been or will be placed promptly in 
the custody of ___________ _______________, a resident Oregon attorney, whose principal office address is 
___________________________________________________, and that all such clients have been or will be 
promptly notified accordingly. 

DATED at __, this ___ day of ___, 20__. 

(Signature of Attorney) 

Subscribed and sworn to before me this ___ day of ___, 20__. 

Notary Public for Oregon 
My Commission Expires:    

 
(Rule 12.7 amended by Order dated June 5, 1997, effective July 1, 1997). 
(Rule 12.7 amended by Order dated February 5, 2001.) 
(Former Rule 12.7 redesignated as Rule 13.7 by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.8 Request For Review. 

A request for review pursuant to BR 10.3 shall be in substantially the following form. 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In Re:        ) 
        )    No. _____ 
Complaint as to the    ) 
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Conduct of____________    )    REQUEST FOR 
Respondent       )    REVIEW 

[The Respondent/The Oregon State Bar] hereby requests the Supreme Court to review the decision of the 
Disciplinary Board trial panel rendered on [date] in the above matter. 

DATED this ___ day of ___, 20__. 

[signature of respondent or counsel] 
 
(Former Rule 12.8 redesignated as Rule 13.8; Rule 13.8 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.9 Compliance Declaration. 

A compliance declaration filed under BR 8.3 shall be in substantially the following form: 

COMPLIANCE DECLARATION 

In re: Application of 
________________________  ___________________ 
(Name of attorney)    (Bar number) 

For reinstatement as an active/inactive (circle one) member of the OSB. 

1. Full name ________________ Date of Birth ___________ 

2.a. Residence address ________ Telephone _________________ 

3. I hereby attest that during my period of suspension from the practice of law from __________ to 
__________, (insert dates) I did not at any time engage in the practice of law except where authorized to do 
so. 

4. I also hereby attest that I complied as directed with the following terms of probation:  (circle applicable 
items) 

a. abstinence from consumption of alcohol and mind‐altering chemicals/drugs, except as prescribed by a 
physician 

b. attendance at Alcoholics Anonymous meetings 

c. cooperation with Chemical Dependency Program 

d. cooperation with State Lawyers Assistance Committee 

e. psychiatric/psychological counseling 

f. passed Multi‐State Professional Responsibility exam 

g. attended law office management counseling and/or programs 

h. other ‐ (please specify) ________________________ 

i. none required 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF, AND 
THAT I UNDERSTAND IT IS MADE FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY. 

 (Name) 
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____________________ (City), _______________  
(State), ________ (Zip Code); that my residence address is ________________________ ________ 
(No. and Street), ____________________ (City), _______________ (State), ________ (Zip Code), and that I 
hereby tender my resignation from membership in the Oregon State Bar and request and consent to my 
removal from the roster of those admitted to practice before the courts of this state and from membership in 
the Oregon State Bar. 

I am aware that there is pending against me a formal complaint concerning alleged misconduct and/or that 
complaints, allegations or instances of alleged misconduct by me are under investigation by the Oregon State 
Bar and that such complaints, allegations and/or instances include: 

(List of formal complaints, proceedings or investigations pending.) 

I do not desire to contest or defend against the above‐described complaints, allegations or instances of 
alleged misconduct. I am aware of the rules of the Supreme Court and of the bylaws and rules of procedure of 
the Oregon State Bar with respect to admission, discipline, resignation and reinstatement of members of the 
Oregon State Bar. I understand that any future application by me for reinstatement as a member of the 
Oregon State Bar is currently barred by BR 9.4, but that should such an application ever be permitted in the 
future, it will be treated as an application by one who has been disbarred for misconduct, and that, on such 
application, I shall not be entitled to a reconsideration or reexamination of the facts, complaints, allegations or 
instances of alleged misconduct upon which this resignation is predicated. I understand that, on its filing in 
this court, this resignation and any supporting documents, including those containing the complaints, 
allegations or instances of alleged misconduct, will become public records of this court, open for inspection by 
anyone requesting to see them. 

This resignation is freely and voluntarily made; and I am not being, and have not been, subjected to coercion 
or duress. I am fully aware of all the foregoing and any  other implications of my resignation. 

I hereby certify that all client files and client records in my possession have been or will be placed promptly in 
the custody of ___________ _______________, a resident Oregon attorney, whose principal office address is 
___________________________________________________, and that all such clients have been or will be 
promptly notified accordingly. 

DATED at __, this ___ day of ___, 20__. 

(Signature of Attorney) 

Subscribed and sworn to before me this ___ day of ___, 20__. 

Notary Public for Oregon 
My Commission Expires:    

 
(Rule 12.7 amended by Order dated June 5, 1997, effective July 1, 1997). 
(Rule 12.7 amended by Order dated February 5, 2001.) 
(Former Rule 12.7 redesignated as Rule 13.7 by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.8 Request For Review. 

A request for review pursuant to BR 10.3 shall be in substantially the following form. 

IN THE SUPREME COURT 
OF THE STATE OF OREGON 

In Re:        ) 
        )    No. _____ 
Complaint as to the    ) 
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Conduct of____________    )    REQUEST FOR 
Respondent       )    REVIEW 

[The Respondent/The Oregon State Bar] hereby requests the Supreme Court to review the decision of the 
Disciplinary Board trial panel rendered on [date] in the above matter. 

DATED this ___ day of ___, 20__. 

[signature of respondent or counsel] 
 
(Former Rule 12.8 redesignated as Rule 13.8; Rule 13.8 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.9 Compliance Declaration. 

A compliance declaration filed under BR 8.3 shall be in substantially the following form: 

COMPLIANCE DECLARATION 

In re: Application of 
________________________  ___________________ 
(Name of attorney)    (Bar number) 

For reinstatement as an active/inactive (circle one) member of the OSB. 

1. Full name ________________ Date of Birth ___________ 

2.a. Residence address ________ Telephone _________________ 

3. I hereby attest that during my period of suspension from the practice of law from __________ to 
__________, (insert dates) I did not at any time engage in the practice of law except where authorized to do 
so. 

4. I also hereby attest that I complied as directed with the following terms of probation:  (circle applicable 
items) 

a. abstinence from consumption of alcohol and mind‐altering chemicals/drugs, except as prescribed by a 
physician 

b. attendance at Alcoholics Anonymous meetings 

c. cooperation with Chemical Dependency Program 

d. cooperation with State Lawyers Assistance Committee 

e. psychiatric/psychological counseling 

f. passed Multi‐State Professional Responsibility exam 

g. attended law office management counseling and/or programs 

h. other ‐ (please specify) ________________________ 

i. none required 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF, AND 
THAT I UNDERSTAND IT IS MADE FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY. 

 (Name) 
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(Rule 12.9 established by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 12.9 amended by Order dated February 5, 2001.) 
(Former Rule 12.9 redesignated as Rule 13.9; Rule 13.9 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.10 Compliance Declaration. 

A compliance declaration filed under BR 7.1(g) shall be in substantially the following form: 

COMPLIANCE DECLARATION 

In re: Reinstatement of 
________________________  ___________________ 
(Name of attorney)    (Bar number) 

For reinstatement as an active/inactive (circle one) member of the OSB. 

1. Full name ________________ Date of Birth ___________ 

2.a. Residence address ________ Telephone _________________ 

3. I hereby attest that during my period of suspension from the practice of law from __________ to 
__________, (insert dates)  

□  I did not at any time engage in the practice of law except where authorized to do so. 

OR 

□  I engaged in the practice of law under the circumstances described on the attached [attach an explanation 
of activities relating to the practice of law during suspension]. 

4. I also hereby attest that I responded to the requests for information or records by Disciplinary Counsel and 
have complied with any subpoenas issued by Disciplinary Counsel, or provided good cause for not complying 
to the request. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF, AND 
THAT I UNDERSTAND IT IS MADE FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY. 

 

(Name) 
 
(Rule 12.10 established by Order dated August 12, 2013, effective November 1, 2013.) 
(Former Rule 12.10 redesignated as Rule 13.10; Rule 13.10 amended by Order dated May 3, 2017, effective January 1, 
2018.) 

 

Oregon Rules of Professional Conduct (1/11/2018) Page 1 

 

OREGON RULES OF PROFESSIONAL CONDUCT 
(as amended effective January 11, 2018) 

CONTENTS 

 
RULE 1.0 TERMINOLOGY.................................................................... 2 

CLIENT-LAWYER RELATIONSHIP.............................................. 3 
RULE 1.1 COMPETENCE ..................................................................... 3 

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF 
AUTHORITY BETWEEN CLIENT AND LAWYER ............................... 3 

RULE 1.3 DILIGENCE........................................................................... 4 

RULE 1.4 COMMUNICATION .............................................................. 4 

RULE 1.5 FEES .................................................................................... 4 

RULE 1.6 CONFIDENTIALITY OF INFORMATION .................................. 5 

RULE 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS .......................... 6 

RULE 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES 7 

RULE 1.9 DUTIES TO FORMER CLIENTS ............................................... 9 

RULE 1.10 IMPUTATION OF CONFLICTS OF INTEREST; SCREENING .... 10 

RULE 1.11 SPECIAL CONFLICTS OF INTEREST FOR FORMER AND 
CURRENTGOVERNMENT OFFICERS AND EMPLOYEES ................. 10 

RULE 1.12 FORMER JUDGE, ARBITRATOR, MEDIATOR OR OTHER 
THIRD-PARTY NEUTRAL ............................................................ 12 

RULE 1.13 ORGANIZATION AS CLIENT .............................................. 13 

RULE 1.14 CLIENT WITH DIMINISHED CAPACITY ............................... 14 
RULE 1.15-1 SAFEKEEPING PROPERTY .............................................. 14 

RULE 1.15-2 IOLTA ACCOUNTS AND TRUST ACCOUNT OVERDRAFT 
NOTIFICATION .......................................................................... 15 

RULE 1.16 DECLINING OR TERMINATING REPRESENTATION ............. 17 

RULE 1.17 SALE OF LAW PRACTICE ................................................... 18 

RULE 1.18 DUTIES TO PROSPECTIVE CLIENT...................................... 18 

COUNSELOR ..........................................................................19 
RULE 2.1 ADVISOR ........................................................................... 19 

RULE 2.2 [RESERVED]....................................................................... 19 

RULE 2.3 EVALUATION FOR USE BY THIRD PERSONS ........................ 19 

RULE 2.4 LAWYER SERVING AS MEDIATOR ....................................... 20 

ADVOCATE ............................................................................20 
RULE 3.1 MERITORIOUS CLAIMS AND CONTENTIONS ....................... 20 

RULE 3.2 [RESERVED]....................................................................... 20 

RULE 3.3 CANDOR TOWARD THE TRIBUNAL ..................................... 20 

RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL.................. 21 

RULE 3.5 IMPARTIALITY AND DECORUM OF THE TRIBUNAL.............. 22 

RULE 3.6 TRIAL PUBLICITY................................................................ 23 

RULE 3.7 LAWYER AS WITNESS ........................................................ 23 

RULE 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR................... 24 

RULE 3.9 ADVOCATE IN NONADJUDICATIVE PROCEEDINGS .............. 24 

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS..........24 
RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS ..................... 24 

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY 
COUNSEL .................................................................................. 25 

RULE 4.3 DEALING WITH UNREPRESENTED PERSONS ....................... 25 

RULE 4.4 RESPECT FOR THE RIGHTS OF THIRD PERSONS; 
INADVERTENTLY SENT DOCUMENTS ......................................... 25 

LAW FIRMS AND ASSOCIATIONS ........................................... 26 
RULE 5.1 RESPONSIBILITIES OF PARTNERS, MANAGERS, AND 

SUPERVISORY LAWYERS ........................................................... 26 

RULE 5.2 RESPONSIBILITIES OF A SUBORDINATE LAWYER ................ 26 

RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER ASSISTANCE . 26 

RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER................... 27 

RULE 5.5 UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL 
PRACTICE.................................................................................. 28 

RULE 5.6 RESTRICTIONS ON RIGHT TO PRACTICE .............................. 29 

RULE 5.7 [RESERVED]....................................................................... 29 

PUBLIC SERVICE .................................................................... 29 
RULE 6.1  [RESERVED] ...................................................................... 29 

RULE 6.2 [RESERVED]....................................................................... 29 

RULE 6.3 MEMBERSHIP IN LEGAL SERVICES ORGANIZATION ............ 29 

RULE 6.4 LAW REFORM ACTIVITIES AFFECTING CLIENT INTERESTS.... 29 

RULE 6.5 NONPROFIT AND COURT-ANNEXED LIMITED LEGAL SERVICES 
PROGRAMS .............................................................................. 29 

INFORMATION ABOUT LEGAL SERVICES................................ 30 
RULE 7.1 COMMUNICATION CONCERNING A LAWYER'S SERVICES.... 30 

RULE 7.2 ADVERTISING .................................................................... 30 

RULE 7.3 SOLICITATION OF CLIENTS ................................................. 30 

RULE 7.4 [RESERVED]....................................................................... 31 

RULE 7.5 FIRM NAMES AND LETTERHEADS ...................................... 31 

RULE 7.6 [RESERVED]....................................................................... 31 

MAINTAINING THE INTEGRITY OF THE PROFESSION ............. 31 
RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS .................. 31 

RULE 8.2 JUDICIAL AND LEGAL OFFICIALS ......................................... 32 

RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT ........................ 32 

RULE 8.4 MISCONDUCT ................................................................... 33 

RULE 8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW ...................... 34 

RULE 8.6 WRITTEN ADVISORY OPINIONS ON PROFESSIONAL 
CONDUCT; CONSIDERATION GIVEN IN DISCIPLINARY 
PROCEEDINGS .......................................................................... 34 



  OSB Rules of Procedure (Revised 1/1/2018)  64 

Current versions of this document are maintained on the OSB website: www.osbar.org 

(Rule 12.9 established by Order dated March 13, 1989, effective April 1, 1989.) 
(Rule 12.9 amended by Order dated February 5, 2001.) 
(Former Rule 12.9 redesignated as Rule 13.9; Rule 13.9 amended by Order dated May 3, 2017, effective January 1, 2018.) 

Rule 13.10 Compliance Declaration. 

A compliance declaration filed under BR 7.1(g) shall be in substantially the following form: 

COMPLIANCE DECLARATION 

In re: Reinstatement of 
________________________  ___________________ 
(Name of attorney)    (Bar number) 

For reinstatement as an active/inactive (circle one) member of the OSB. 

1. Full name ________________ Date of Birth ___________ 

2.a. Residence address ________ Telephone _________________ 

3. I hereby attest that during my period of suspension from the practice of law from __________ to 
__________, (insert dates)  

□  I did not at any time engage in the practice of law except where authorized to do so. 

OR 

□  I engaged in the practice of law under the circumstances described on the attached [attach an explanation 
of activities relating to the practice of law during suspension]. 

4. I also hereby attest that I responded to the requests for information or records by Disciplinary Counsel and 
have complied with any subpoenas issued by Disciplinary Counsel, or provided good cause for not complying 
to the request. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF, AND 
THAT I UNDERSTAND IT IS MADE FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY. 

 

(Name) 
 
(Rule 12.10 established by Order dated August 12, 2013, effective November 1, 2013.) 
(Former Rule 12.10 redesignated as Rule 13.10; Rule 13.10 amended by Order dated May 3, 2017, effective January 1, 
2018.) 
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RULE 1.0 TERMINOLOGY 

(a) "Belief" or "believes" denotes that the person 
involved actually supposes the fact in question to be 
true. A person's belief may be inferred from 
circumstances. 

(b) "Confirmed in writing," when used in reference to 
the informed consent of a person, denotes informed 
consent that is given in writing by the person or a 
writing that a lawyer promptly transmits to the person 
confirming an oral informed consent. See paragraph (g) 
for the definition of "informed consent." If it is not 
feasible to obtain or transmit the writing at the time the 
person gives informed consent, then the lawyer must 
obtain or transmit it within a reasonable time 
thereafter. 

(c) "Electronic communication" includes but is not 
limited to messages sent to newsgroups, listservs and 
bulletin boards; messages sent via electronic mail; and 
real time interactive communications such as 
conversations in internet chat groups and conference 
areas and video conferencing. 

(d) "Firm" or "law firm" denotes a lawyer or lawyers, 
including “Of Counsel” lawyers, in a law partnership, 
professional corporation, sole proprietorship or other 
association authorized to practice law; or lawyers 
employed in a private or public legal aid or public 
defender organization, a legal services organization or 
the legal department of a corporation or other public or 
private organization. Any other lawyer, including an 
office sharer or a lawyer working for or with a firm on a 
limited basis, is not a member of a firm absent indicia 
sufficient to establish a de facto law firm among the 
lawyers involved. 

(e) "Fraud" or "fraudulent" denotes conduct that is 
fraudulent under the substantive or procedural law of 
the applicable jurisdiction and has a purpose to deceive. 

(f) “Information relating to the representation of a 
client” denotes both information protected by the 
attorney-client privilege under applicable law, and 
other information gained in a current or former 
professional relationship that the client has requested 
be held inviolate or the disclosure of which would be 
embarrassing or would be likely to be detrimental to 
the client. 

(g) "Informed consent" denotes the agreement by a 
person to a proposed course of conduct after the lawyer 
has communicated adequate information and 
explanation about the material risks of and reasonably 
available alternatives to the proposed course of 
conduct. When informed consent is required by these 
Rules to be confirmed in writing or to be given in a 
writing signed by the client, the lawyer shall give and 

the writing shall reflect a recommendation that the 
client seek independent legal advice to determine if 
consent should be given. 

(h) "Knowingly," "known," or "knows" denotes actual 
knowledge of the fact in question, except that for 
purposes of determining a lawyer's knowledge of the 
existence of a conflict of interest, all facts which the 
lawyer knew, or by the exercise of reasonable care 
should have known, will be attributed to the lawyer. A 
person's knowledge may be inferred from 
circumstances. 

(i) "Matter" includes any judicial or other proceeding, 
application, request for a ruling or other determination, 
contract, claim, controversy, investigation, charge, 
accusation, arrest or other particular matter involving a 
specific party or parties; and any other matter covered 
by the conflict of interest rules of a government agency. 

(j) "Partner" denotes a member of a partnership, a 
shareholder in a law firm organized as a professional 
corporation, or a member of an association authorized 
to practice law. 

(k)"Reasonable" or "reasonably" when used in relation 
to conduct by a lawyer denotes the conduct of a 
reasonably prudent and competent lawyer. 

(l) "Reasonable belief" or "reasonably believes" when 
used in reference to a lawyer denotes that the lawyer 
believes the matter in question and that the 
circumstances are such that the belief is reasonable. 

(m) "Reasonably should know" when used in reference 
to a lawyer denotes that a lawyer of reasonable 
prudence and competence would ascertain the matter 
in question. 

(n) “Screened” denotes the isolation of a lawyer from 
any participation in a matter through the timely 
imposition of procedures within a firm that are 
reasonably adequate under the circumstances to 
protect information that the isolated lawyer is obligated 
to protect under these Rules or other law.  

(o) "Substantial" when used in reference to degree or 
extent denotes a material matter of clear and weighty 
importance. 

(p) "Tribunal" denotes a court, an arbitrator in a binding 
arbitration proceeding or a legislative body, 
administrative agency or other body acting in an 
adjudicative capacity. A legislative body, administrative 
agency or other body acts in an adjudicative capacity 
when a neutral official, after the presentation of 
evidence or legal argument by a party or parties, will 
render a binding legal judgment directly affecting a 
party's interests in a particular matter. 

 

Oregon Rules of Professional Conduct (1/11/2018) Page 3 

(q) "Writing" or "written" denotes a tangible or 
electronic record of a communication or representation, 
including handwriting, typewriting, printing, 
photostatting, photography, audio or videorecording 
and electronic communications. A "signed" writing 
includes an electronic sound, symbol or process 
attached to or logically associated with a writing and 
executed or adopted by a person with the intent to sign 
the writing. 

Adopted 01/01/05 

Amended 01/01/14: “Electronic communications” 
substituted for “email.” 

Comparison to Oregon Code 

This rule replaces DR 10-101 and is significantly more 
expansive. Some DR 10-101 definitions were retained, 
but others were not incorporated into this rule. 

The definition of “firm member” was eliminated as not 
necessary, but a reference to “of counsel” was retained 
in the definition of “firm.” The definition of “firm” also 
distinguishes office sharers and lawyers working in a firm 
on a limited basis. 

The concept of “full disclosure” is replaced by “informed 
consent,” which, in some cases, must be “confirmed in 
writing.” 

The definition of “professional legal corporation” was 
deleted, as the term does not appear in any of the rules 
and does not require explanation.  

The definitions of “person” and “state” were also 
eliminated as being unnecessary.  

Comparison to ABA Model Rule 

The Model Rules do not define “information relating to 
the representation of a client;” it was added here to 
make it clear that ORPC 1.6 continues to protection of 
the same information protected by DR 4-101 and the 
term is defined with the DR definitions of confidences 
and secrets. The MR definition of “firm” was revised to 
include a reference to “of counsel” lawyers. The MR 
definition of “knowingly, known or knows” was revised 
to include language from DR 5-105(B) regarding 
knowledge of the existence of a conflict of interest. The 
definition of “matter” was moved to this rule from MR 
1.11 on the belief that it has a broader application than 
to only former government lawyer conflicts. The MR 
definition of “writing” has been expanded to include 
“facsimile” communications. 

CLIENT-LAWYER RELATIONSHIP 

RULE 1.1 COMPETENCE 

A lawyer shall provide competent representation to a 
client. Competent representation requires the legal 
knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Reasonably” 

Comparison to Oregon Code 

This rule is identical to DR 6-101(A). 

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 1.2 SCOPE OF REPRESENTATION AND 
ALLOCATION OF AUTHORITY BETWEEN CLIENT AND 

LAWYER 

(a) Subject to paragraphs (b) and (c), a lawyer shall 
abide by a client's decisions concerning the objectives 
of representation and, as required by Rule 1.4, shall 
consult with the client as to the means by which they 
are to be pursued. A lawyer may take such action on 
behalf of the client as is impliedly authorized to carry 
out the representation. A lawyer shall abide by a 
client's decision whether to settle a matter. In a 
criminal case, the lawyer shall abide by the client's 
decision, after consultation with the lawyer, as to a plea 
to be entered, whether to waive jury trial and whether 
the client will testify. 

(b) A lawyer may limit the scope of the representation if 
the limitation is reasonable under the circumstances 
and the client gives informed consent. 

(c) A lawyer shall not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows is 
illegal or fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct with a 
client and may counsel or assist a client to make a good 
faith effort to determine the validity, scope, meaning or 
application of the law. 

(d) Notwithstanding paragraph (c), a lawyer may 
counsel and assist a client regarding Oregon’s 
marijuana-related laws. In the event Oregon law 
conflicts with federal or tribal law, the lawyer shall also 
advise the client regarding related federal and tribal law 
and policy. 
Adopted 01/01/05 

Amended 02/XX/15: Paragraph (d) added 

Defined Terms (see Rule 1.0): 
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RULE 1.0 TERMINOLOGY 

(a) "Belief" or "believes" denotes that the person 
involved actually supposes the fact in question to be 
true. A person's belief may be inferred from 
circumstances. 

(b) "Confirmed in writing," when used in reference to 
the informed consent of a person, denotes informed 
consent that is given in writing by the person or a 
writing that a lawyer promptly transmits to the person 
confirming an oral informed consent. See paragraph (g) 
for the definition of "informed consent." If it is not 
feasible to obtain or transmit the writing at the time the 
person gives informed consent, then the lawyer must 
obtain or transmit it within a reasonable time 
thereafter. 

(c) "Electronic communication" includes but is not 
limited to messages sent to newsgroups, listservs and 
bulletin boards; messages sent via electronic mail; and 
real time interactive communications such as 
conversations in internet chat groups and conference 
areas and video conferencing. 

(d) "Firm" or "law firm" denotes a lawyer or lawyers, 
including “Of Counsel” lawyers, in a law partnership, 
professional corporation, sole proprietorship or other 
association authorized to practice law; or lawyers 
employed in a private or public legal aid or public 
defender organization, a legal services organization or 
the legal department of a corporation or other public or 
private organization. Any other lawyer, including an 
office sharer or a lawyer working for or with a firm on a 
limited basis, is not a member of a firm absent indicia 
sufficient to establish a de facto law firm among the 
lawyers involved. 

(e) "Fraud" or "fraudulent" denotes conduct that is 
fraudulent under the substantive or procedural law of 
the applicable jurisdiction and has a purpose to deceive. 

(f) “Information relating to the representation of a 
client” denotes both information protected by the 
attorney-client privilege under applicable law, and 
other information gained in a current or former 
professional relationship that the client has requested 
be held inviolate or the disclosure of which would be 
embarrassing or would be likely to be detrimental to 
the client. 

(g) "Informed consent" denotes the agreement by a 
person to a proposed course of conduct after the lawyer 
has communicated adequate information and 
explanation about the material risks of and reasonably 
available alternatives to the proposed course of 
conduct. When informed consent is required by these 
Rules to be confirmed in writing or to be given in a 
writing signed by the client, the lawyer shall give and 

the writing shall reflect a recommendation that the 
client seek independent legal advice to determine if 
consent should be given. 

(h) "Knowingly," "known," or "knows" denotes actual 
knowledge of the fact in question, except that for 
purposes of determining a lawyer's knowledge of the 
existence of a conflict of interest, all facts which the 
lawyer knew, or by the exercise of reasonable care 
should have known, will be attributed to the lawyer. A 
person's knowledge may be inferred from 
circumstances. 

(i) "Matter" includes any judicial or other proceeding, 
application, request for a ruling or other determination, 
contract, claim, controversy, investigation, charge, 
accusation, arrest or other particular matter involving a 
specific party or parties; and any other matter covered 
by the conflict of interest rules of a government agency. 

(j) "Partner" denotes a member of a partnership, a 
shareholder in a law firm organized as a professional 
corporation, or a member of an association authorized 
to practice law. 

(k)"Reasonable" or "reasonably" when used in relation 
to conduct by a lawyer denotes the conduct of a 
reasonably prudent and competent lawyer. 

(l) "Reasonable belief" or "reasonably believes" when 
used in reference to a lawyer denotes that the lawyer 
believes the matter in question and that the 
circumstances are such that the belief is reasonable. 

(m) "Reasonably should know" when used in reference 
to a lawyer denotes that a lawyer of reasonable 
prudence and competence would ascertain the matter 
in question. 

(n) “Screened” denotes the isolation of a lawyer from 
any participation in a matter through the timely 
imposition of procedures within a firm that are 
reasonably adequate under the circumstances to 
protect information that the isolated lawyer is obligated 
to protect under these Rules or other law.  

(o) "Substantial" when used in reference to degree or 
extent denotes a material matter of clear and weighty 
importance. 

(p) "Tribunal" denotes a court, an arbitrator in a binding 
arbitration proceeding or a legislative body, 
administrative agency or other body acting in an 
adjudicative capacity. A legislative body, administrative 
agency or other body acts in an adjudicative capacity 
when a neutral official, after the presentation of 
evidence or legal argument by a party or parties, will 
render a binding legal judgment directly affecting a 
party's interests in a particular matter. 
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(q) "Writing" or "written" denotes a tangible or 
electronic record of a communication or representation, 
including handwriting, typewriting, printing, 
photostatting, photography, audio or videorecording 
and electronic communications. A "signed" writing 
includes an electronic sound, symbol or process 
attached to or logically associated with a writing and 
executed or adopted by a person with the intent to sign 
the writing. 

Adopted 01/01/05 

Amended 01/01/14: “Electronic communications” 
substituted for “email.” 

Comparison to Oregon Code 

This rule replaces DR 10-101 and is significantly more 
expansive. Some DR 10-101 definitions were retained, 
but others were not incorporated into this rule. 

The definition of “firm member” was eliminated as not 
necessary, but a reference to “of counsel” was retained 
in the definition of “firm.” The definition of “firm” also 
distinguishes office sharers and lawyers working in a firm 
on a limited basis. 

The concept of “full disclosure” is replaced by “informed 
consent,” which, in some cases, must be “confirmed in 
writing.” 

The definition of “professional legal corporation” was 
deleted, as the term does not appear in any of the rules 
and does not require explanation.  

The definitions of “person” and “state” were also 
eliminated as being unnecessary.  

Comparison to ABA Model Rule 

The Model Rules do not define “information relating to 
the representation of a client;” it was added here to 
make it clear that ORPC 1.6 continues to protection of 
the same information protected by DR 4-101 and the 
term is defined with the DR definitions of confidences 
and secrets. The MR definition of “firm” was revised to 
include a reference to “of counsel” lawyers. The MR 
definition of “knowingly, known or knows” was revised 
to include language from DR 5-105(B) regarding 
knowledge of the existence of a conflict of interest. The 
definition of “matter” was moved to this rule from MR 
1.11 on the belief that it has a broader application than 
to only former government lawyer conflicts. The MR 
definition of “writing” has been expanded to include 
“facsimile” communications. 

CLIENT-LAWYER RELATIONSHIP 

RULE 1.1 COMPETENCE 

A lawyer shall provide competent representation to a 
client. Competent representation requires the legal 
knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Reasonably” 

Comparison to Oregon Code 

This rule is identical to DR 6-101(A). 

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 1.2 SCOPE OF REPRESENTATION AND 
ALLOCATION OF AUTHORITY BETWEEN CLIENT AND 

LAWYER 

(a) Subject to paragraphs (b) and (c), a lawyer shall 
abide by a client's decisions concerning the objectives 
of representation and, as required by Rule 1.4, shall 
consult with the client as to the means by which they 
are to be pursued. A lawyer may take such action on 
behalf of the client as is impliedly authorized to carry 
out the representation. A lawyer shall abide by a 
client's decision whether to settle a matter. In a 
criminal case, the lawyer shall abide by the client's 
decision, after consultation with the lawyer, as to a plea 
to be entered, whether to waive jury trial and whether 
the client will testify. 

(b) A lawyer may limit the scope of the representation if 
the limitation is reasonable under the circumstances 
and the client gives informed consent. 

(c) A lawyer shall not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows is 
illegal or fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct with a 
client and may counsel or assist a client to make a good 
faith effort to determine the validity, scope, meaning or 
application of the law. 

(d) Notwithstanding paragraph (c), a lawyer may 
counsel and assist a client regarding Oregon’s 
marijuana-related laws. In the event Oregon law 
conflicts with federal or tribal law, the lawyer shall also 
advise the client regarding related federal and tribal law 
and policy. 
Adopted 01/01/05 

Amended 02/XX/15: Paragraph (d) added 

Defined Terms (see Rule 1.0): 
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“Fraudulent” 
“Informed consent” 
“Knows” 
“Matter” 
“Reasonable” 

Comparison to Oregon Code 

This rule has no real counterpart in the Oregon Code. 
Subsection (a) is similar to DR 7-101(A) and (B), but 
expresses more clearly that lawyers must defer to the 
client’s decisions about the objectives of the 
representation and whether to settle a matter. 
Subsection (b) is a clarification of the lawyer’s right to 
limit the scope of a representation. Subsection (c) is 
similar to DR 7-102(A)(7), but recognizes that counseling 
a client about the meaning of a law or the consequences 
of proposed illegal or fraudulent conduct is not the same 
as assisting the client in such conduct. Paragraph (d) had 
no counterpart in the Oregon Code. 

Comparison to ABA Model Rule 

ABA Model Rule 1.2(b) states that a lawyer’s 
representation of a client “does not constitute an 
endorsement of the client’s political, economic, social or 
moral views or activities.” It was omitted because it is 
not a rule of discipline, but rather a statement intended 
to encourage lawyers to represent unpopular clients. 
Also, MR 1.2(c) refers to “criminal” rather than “illegal” 
conduct. 

RULE 1.3 DILIGENCE 

A lawyer shall not neglect a legal matter entrusted to 
the lawyer. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0) 

“Matter” 

Comparison to Oregon Code 

This rule is identical to DR 6-101(B). 

Comparison to ABA Model Rule 

The ABA Mode Rule requires a lawyer to “act with 
reasonable diligence and promptness in representing a 
client.” 

RULE 1.4 COMMUNICATION 

(a) A lawyer shall keep a client reasonably informed 
about the status of a matter and promptly comply with 
reasonable requests for information 

(b) A lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to make 
informed decisions regarding the representation. 
Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 
“Reasonable” 
“Reasonably” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code, 
although the duty to communicate with a client may be 
inferred from other rules and from the law of agency.  

Comparison to ABA Model Rule 

This is the former ABA Model Rule. ABA MR 1.4 as 
amended in 2002 incorporates provisions previously 
found in MR 1.2; it also specifically identifies five aspects 
of the duty to communicate. 

RULE 1.5 FEES 

(a) A lawyer shall not enter into an agreement for, 
charge or collect an illegal or clearly excessive fee or a 
clearly excessive amount for expenses. 

(b) A fee is clearly excessive when, after a review of the 
facts, a lawyer of ordinary prudence would be left with 
a definite and firm conviction that the fee is in excess 
of a reasonable fee. Factors to be considered as guides 
in determining the reasonableness of a fee include the 
following: 

(1) the time and labor required, the novelty and 
difficulty of the questions involved, and the skill 
requisite to perform the legal service properly; 

(2) the likelihood, if apparent to the client, that the 
acceptance of the particular employment will 
preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for 
similar legal services; 

(4) the amount involved and the results obtained;  

(5) the time limitations imposed by the client or by 
the circumstances; 

(6) the nature and length of the professional 
relationship with the client; 

(7) the experience, reputation, and ability of the 
lawyer or lawyers performing the services; and 

(8) whether the fee is fixed or contingent. 

(c) A lawyer shall not enter into an arrangement for, 
charge or collect: 

(1) any fee in a domestic relations matter, the 
payment or amount of which is contingent upon 
the securing of a divorce or upon the amount of 
spousal or child support or a property settlement;  
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(2) a contingent fee for representing a defendant in 
a criminal case; or 

(3) a fee denominated as "earned on receipt," 
"nonrefundable" or in similar terms unless it is 
pursuant to a written agreement signed by the 
client which explains that: 

(i) the funds will not be deposited into the lawyer 
trust account, and 

(ii) the client may discharge the lawyer at any time 
and in that event may be entitled to a refund of all 
or part of the fee if the services for which the fee 
was paid are not completed. 

 (d) A division of a fee between lawyers who are not in 
the same firm may be made only if: 

(1) the client gives informed consent to the fact 
that there will be a division of fees, and 

(2) the total fee of the lawyers for all legal services 
they rendered the client is not clearly excessive. 

(e) Paragraph (d) does not prohibit payments to a 
former firm member pursuant to a separation or 
retirement agreement, or payments to a selling lawyer 
for the sale of a law practice pursuant to Rule 1.17. 

Adopted 01/01/05 

Amended 12/01/10: Paragraph(c)(3) added. 

Defined Terms (see Rule 1.0): 

“Firm” 
“Informed Consent” 
“Matter”  
“Reasonable” 

Comparison to Oregon Code 

Paragraphs (a), (b) and (c)(1) and (2) are taken directly 
from DR 2-106, except that paragraph (a) is amended to 
include the Model Rule prohibition against charging a 
“clearly excessive amount for expenses.” Paragraph (c)(3) 
had no counterpart in the Code. Paragraph (d) retains 
the substantive obligations of DR 2-107(A) but is 
rewritten to accommodate the new concepts of 
“informed consent” and “clearly excessive.” Paragraph 
(e) is essentially identical to DR 2-107(B). 

Comparison to ABA Model Rule 

ABA Model Rule 1.5(b) requires that the scope of the 
representation and the basis or rate of the fees or 
expenses for which the client will be responsible be 
communicated to the client before or within a 
reasonable time after the representation commences, 
“preferably in writing.” Model Rule 1.5(c) sets forth 
specific requirements for a contingent fee agreement, 
including an explanation of how the fee will be 

determined and the expenses for which the client will be 
responsible. It also requires a written statement showing 
distribution of all funds recovered. Paragraph (c)(3) has 
no counterpart in the Model Rule. Model Rule 1.5(e) 
permits a division of fees between lawyers only if it is 
proportional to the services performed by each lawyer or 
if the lawyers assume joint responsibility for the 
representation. 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 

(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives 
informed consent, the disclosure is impliedly authorized 
in order to carry out the representation or the 
disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal information relating to the 
representation of a client to the extent the lawyer 
reasonably believes necessary: 

(1) to disclose the intention of the lawyer's client to 
commit a crime and the information necessary to 
prevent the crime; 

(2) to prevent reasonably certain death or 
substantial bodily harm;  

(3) to secure legal advice about the lawyer's 
compliance with these Rules; 

(4) to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and 
the client, to establish a defense to a criminal 
charge or civil claim against the lawyer based upon 
conduct in which the client was involved, or to 
respond to allegations in any proceeding 
concerning the lawyer's representation of the 
client;  

(5) to comply with other law, court order, or as 
permitted by these Rules; or 

(6) in connection with the sale of a law practice 
under Rule 1.17 or to detect and resolve conflicts of 
interest arising from the lawyer’s change of 
employment or from changes in the composition or 
ownership of a firm. In those circumstances, a 
lawyer may disclose with respect to each affected 
client the client's identity. the identities of any 
adverse parties, the nature and extent of the legal 
services involved, and fee and payment 
information, but only if the information revealed 
would not compromise the attorney-client privilege 
or otherwise prejudice any of the clients. The 
lawyer or lawyers receiving the information shall 
have the same responsibilities as the disclosing 
lawyer to preserve the information regardless of 
the outcome of the contemplated transaction. 
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“Fraudulent” 
“Informed consent” 
“Knows” 
“Matter” 
“Reasonable” 

Comparison to Oregon Code 

This rule has no real counterpart in the Oregon Code. 
Subsection (a) is similar to DR 7-101(A) and (B), but 
expresses more clearly that lawyers must defer to the 
client’s decisions about the objectives of the 
representation and whether to settle a matter. 
Subsection (b) is a clarification of the lawyer’s right to 
limit the scope of a representation. Subsection (c) is 
similar to DR 7-102(A)(7), but recognizes that counseling 
a client about the meaning of a law or the consequences 
of proposed illegal or fraudulent conduct is not the same 
as assisting the client in such conduct. Paragraph (d) had 
no counterpart in the Oregon Code. 

Comparison to ABA Model Rule 

ABA Model Rule 1.2(b) states that a lawyer’s 
representation of a client “does not constitute an 
endorsement of the client’s political, economic, social or 
moral views or activities.” It was omitted because it is 
not a rule of discipline, but rather a statement intended 
to encourage lawyers to represent unpopular clients. 
Also, MR 1.2(c) refers to “criminal” rather than “illegal” 
conduct. 

RULE 1.3 DILIGENCE 

A lawyer shall not neglect a legal matter entrusted to 
the lawyer. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0) 

“Matter” 

Comparison to Oregon Code 

This rule is identical to DR 6-101(B). 

Comparison to ABA Model Rule 

The ABA Mode Rule requires a lawyer to “act with 
reasonable diligence and promptness in representing a 
client.” 

RULE 1.4 COMMUNICATION 

(a) A lawyer shall keep a client reasonably informed 
about the status of a matter and promptly comply with 
reasonable requests for information 

(b) A lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to make 
informed decisions regarding the representation. 
Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 
“Reasonable” 
“Reasonably” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code, 
although the duty to communicate with a client may be 
inferred from other rules and from the law of agency.  

Comparison to ABA Model Rule 

This is the former ABA Model Rule. ABA MR 1.4 as 
amended in 2002 incorporates provisions previously 
found in MR 1.2; it also specifically identifies five aspects 
of the duty to communicate. 

RULE 1.5 FEES 

(a) A lawyer shall not enter into an agreement for, 
charge or collect an illegal or clearly excessive fee or a 
clearly excessive amount for expenses. 

(b) A fee is clearly excessive when, after a review of the 
facts, a lawyer of ordinary prudence would be left with 
a definite and firm conviction that the fee is in excess 
of a reasonable fee. Factors to be considered as guides 
in determining the reasonableness of a fee include the 
following: 

(1) the time and labor required, the novelty and 
difficulty of the questions involved, and the skill 
requisite to perform the legal service properly; 

(2) the likelihood, if apparent to the client, that the 
acceptance of the particular employment will 
preclude other employment by the lawyer; 

(3) the fee customarily charged in the locality for 
similar legal services; 

(4) the amount involved and the results obtained;  

(5) the time limitations imposed by the client or by 
the circumstances; 

(6) the nature and length of the professional 
relationship with the client; 

(7) the experience, reputation, and ability of the 
lawyer or lawyers performing the services; and 

(8) whether the fee is fixed or contingent. 

(c) A lawyer shall not enter into an arrangement for, 
charge or collect: 

(1) any fee in a domestic relations matter, the 
payment or amount of which is contingent upon 
the securing of a divorce or upon the amount of 
spousal or child support or a property settlement;  
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(2) a contingent fee for representing a defendant in 
a criminal case; or 

(3) a fee denominated as "earned on receipt," 
"nonrefundable" or in similar terms unless it is 
pursuant to a written agreement signed by the 
client which explains that: 

(i) the funds will not be deposited into the lawyer 
trust account, and 

(ii) the client may discharge the lawyer at any time 
and in that event may be entitled to a refund of all 
or part of the fee if the services for which the fee 
was paid are not completed. 

 (d) A division of a fee between lawyers who are not in 
the same firm may be made only if: 

(1) the client gives informed consent to the fact 
that there will be a division of fees, and 

(2) the total fee of the lawyers for all legal services 
they rendered the client is not clearly excessive. 

(e) Paragraph (d) does not prohibit payments to a 
former firm member pursuant to a separation or 
retirement agreement, or payments to a selling lawyer 
for the sale of a law practice pursuant to Rule 1.17. 

Adopted 01/01/05 

Amended 12/01/10: Paragraph(c)(3) added. 

Defined Terms (see Rule 1.0): 

“Firm” 
“Informed Consent” 
“Matter”  
“Reasonable” 

Comparison to Oregon Code 

Paragraphs (a), (b) and (c)(1) and (2) are taken directly 
from DR 2-106, except that paragraph (a) is amended to 
include the Model Rule prohibition against charging a 
“clearly excessive amount for expenses.” Paragraph (c)(3) 
had no counterpart in the Code. Paragraph (d) retains 
the substantive obligations of DR 2-107(A) but is 
rewritten to accommodate the new concepts of 
“informed consent” and “clearly excessive.” Paragraph 
(e) is essentially identical to DR 2-107(B). 

Comparison to ABA Model Rule 

ABA Model Rule 1.5(b) requires that the scope of the 
representation and the basis or rate of the fees or 
expenses for which the client will be responsible be 
communicated to the client before or within a 
reasonable time after the representation commences, 
“preferably in writing.” Model Rule 1.5(c) sets forth 
specific requirements for a contingent fee agreement, 
including an explanation of how the fee will be 

determined and the expenses for which the client will be 
responsible. It also requires a written statement showing 
distribution of all funds recovered. Paragraph (c)(3) has 
no counterpart in the Model Rule. Model Rule 1.5(e) 
permits a division of fees between lawyers only if it is 
proportional to the services performed by each lawyer or 
if the lawyers assume joint responsibility for the 
representation. 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 

(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives 
informed consent, the disclosure is impliedly authorized 
in order to carry out the representation or the 
disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal information relating to the 
representation of a client to the extent the lawyer 
reasonably believes necessary: 

(1) to disclose the intention of the lawyer's client to 
commit a crime and the information necessary to 
prevent the crime; 

(2) to prevent reasonably certain death or 
substantial bodily harm;  

(3) to secure legal advice about the lawyer's 
compliance with these Rules; 

(4) to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and 
the client, to establish a defense to a criminal 
charge or civil claim against the lawyer based upon 
conduct in which the client was involved, or to 
respond to allegations in any proceeding 
concerning the lawyer's representation of the 
client;  

(5) to comply with other law, court order, or as 
permitted by these Rules; or 

(6) in connection with the sale of a law practice 
under Rule 1.17 or to detect and resolve conflicts of 
interest arising from the lawyer’s change of 
employment or from changes in the composition or 
ownership of a firm. In those circumstances, a 
lawyer may disclose with respect to each affected 
client the client's identity. the identities of any 
adverse parties, the nature and extent of the legal 
services involved, and fee and payment 
information, but only if the information revealed 
would not compromise the attorney-client privilege 
or otherwise prejudice any of the clients. The 
lawyer or lawyers receiving the information shall 
have the same responsibilities as the disclosing 
lawyer to preserve the information regardless of 
the outcome of the contemplated transaction. 
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(7) to comply with the terms of a diversion 
agreement, probation, conditional reinstatement or 
conditional admission pursuant to BR 2.10, BR 
6.2, BR 8.7or Rule for Admission Rule 6.15. A lawyer 
serving as a monitor of another lawyer on 
diversion, probation, conditional reinstatement or 
conditional admission shall have the same 
responsibilities as the monitored lawyer to 
preserve information relating to the representation 
of the monitored lawyer’s clients, except to the 
extent reasonably necessary to carry out the 
monitoring lawyer’s responsibilities under the 
terms of the diversion, probation, conditional 
reinstatement or conditional admission and in any 
proceeding relating thereto. 

(c) A lawyer shall make reasonable efforts to 
prevent the inadvertent or unauthorized disclosure 
of, or unauthorized access to, information relating 
to the representation of a client. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (b)(6) amended to 
substitute “information relating to the representation of 
a client” for “confidences and secrets.” 

Amended 01/20/09: Paragraph (b)(7) added. 

Amended 01/01/14: Paragraph (6) modified to allow 
certain disclosures to avoid conflicts arising from a 
change of employment or ownership of a firm. Paragraph 
(c) added. 

Defined Terms (see Rule 1.0): 

“Believes” 
“Firm” 
“Information relating to the representation of a client” 
“Informed Consent” 
 “Reasonable” 
“Reasonably” 
“Substantial” 

Comparison to Oregon Code 

This rule replaces DR 4-101(A) through (C). The most 
significant difference is the substitution of “information 
relating to the representation of a client” for 
“confidences and secrets.” Paragraph (a) includes the 
exceptions for client consent found in DR 4-101(C)(1) and 
allows disclosures “impliedly authorized” to carry out the 
representation, which is similar to the exception in DR 4-
101(C)(2).  

The exceptions to the duty of confidentiality set forth in 
paragraph (b) incorporate those found in DR 4-101(C)(2) 
through (C)(5). There are also two new exceptions not 
found in the Oregon Code: disclosures to prevent 
“reasonably certain death or substantial bodily harm” 
whether or not the action is a crime, and disclosures to 

obtain legal advice about compliance with the Rules of 
Professional Conduct. 

Paragraph (b)(6) in the Oregon Code pertained only to 
the sale of a law practice.  

Paragraph (b)(7) had no counterpart in the Oregon Code. 

Comparison to ABA Model Rule 

ABA Model Rule 1.6(b) allows disclosure “to prevent 
reasonably certain death or substantial bodily harm” 
regardless of whether a crime is involved. It also allows 
disclosure to prevent the client from committing a crime 
or fraud that will result in significant financial injury or to 
rectify such conduct in which the lawyer’s services have 
been used. There is no counterpart in the Model Rule for 
information to monitoring responsibilities. 

RULE 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS 

(a) Except as provided in paragraph (b), a lawyer shall 
not represent a client if the representation involves a 
current conflict of interest. A current conflict of interest 
exists if: 

(1) the representation of one client will be directly 
adverse to another client;  

(2) there is a significant risk that the representation 
of one or more clients will be materially limited by 
the lawyer's responsibilities to another client, a 
former client or a third person or by a personal 
interest of the lawyer; or 

(3) the lawyer is related to another lawyer, as 
parent, child, sibling, spouse or domestic partner, in 
a matter adverse to a person whom the lawyer 
knows is represented by the other lawyer in the 
same matter. 

(b) Notwithstanding the existence of a current conflict 
of interest under paragraph (a), a lawyer may represent 
a client if: 

(1) the lawyer reasonably believes that the lawyer 
will be able to provide competent and diligent 
representation to each affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not obligate the lawyer 
to contend for something on behalf of one client 
that the lawyer has a duty to oppose on behalf of 
another client; and 

(4) each affected client gives informed consent, 
confirmed in writing. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
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“Confirmed in writing” 
“Informed consent” 
“Knows” 
 “Matter” 
 “Reasonably believes” 

Comparison to Oregon Code 

The current conflicts of interest prohibited in paragraph 
(a) are the self-interest conflicts currently prohibited by 
DR 5-101(A) and current client conflicts prohibited by DR 
5-105(E). Paragraph (a)(2) refers only to a “personal 
interest” of a lawyer, rather than the specific “financial, 
business, property or personal interests” enumerated in 
DR 5-101(A)(1). Paragraph (a)(3) incorporates the “family 
conflicts” from DR 5-101(A)(2). 

Paragraph (b) parallels DR 5-101(A) and DR 5-105(F) in 
permitting a representation otherwise prohibited if the 
affected clients give informed consent, which must be 
confirmed in writing. Paragraph (b)(3) incorporates the 
“actual conflict” definition of DR 5-105(A)(1) to make it 
clear that that a lawyer cannot provide competent and 
diligent representation to clients in that situation. 

Paragraph (b) also allows consent to simultaneous 
representation “not prohibited by law,” which has no 
counterpart in the Oregon Code. According to the official 
Comment to MR 1.7 this would apply, for instance, in 
jurisdictions that prohibit a lawyer from representing 
more than one defendant in a capital case, to certain 
representations by former government lawyers, or when 
local law prohibits a government client from consenting 
to a conflict of interest. 

Comparison to ABA Model Rule  

This is essentially identical to the ABA Model Rule, except 
for the addition of paragraphs (a)(3) and (b)(3) discussed 
above; also, the Model Rule uses the term “concurrent” 
rather than “current.” The Model Rule allows the clients 
to consent to a concurrent conflict if “the representation 
does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the 
same litigation or other proceeding before a tribunal.”  

RULE 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS: 
SPECIFIC RULES 

(a) A lawyer shall not enter into a business transaction 
with a client or knowingly acquire an ownership, 
possessory, security or other pecuniary interest adverse 
to a client unless: 

(1) the transaction and terms on which the lawyer 
acquires the interest are fair and reasonable to the 
client and are fully disclosed and transmitted in 
writing in a manner that can be reasonably 
understood by the client; 

(2) the client is advised in writing of the desirability 
of seeking and is given a reasonable opportunity to 
seek the advice of independent legal counsel on the 
transaction; and 

(3) the client gives informed consent, in a writing 
signed by the client, to the essential terms of the 
transaction and the lawyer's role in the transaction, 
including whether the lawyer is representing the 
client in the transaction. 

(b) A lawyer shall not use information relating to 
representation of a client to the disadvantage of the 
client unless the client gives informed consent, 
confirmed in writing, except as permitted or required 
under these Rules. 

(c) A lawyer shall not solicit any substantial gift from a 
client, including a testamentary gift, or prepare on 
behalf of a client an instrument giving the lawyer or a 
person related to the lawyer any substantial gift, unless 
the lawyer or other recipient of the gift is related to the 
client. For purposes of this paragraph, related persons 
include a spouse, domestic partner, child, grandchild, 
parent, grandparent, or other relative or individual with 
whom the lawyer or the client maintains a close familial 
relationship. 

(d) Prior to the conclusion of representation of a client, 
a lawyer shall not make or negotiate an agreement 
giving the lawyer literary or media rights to a portrayal 
or account based in substantial part on information 
relating to the representation. 

(e) A lawyer shall not provide financial assistance to a 
client in connection with pending or contemplated 
litigation, except that: 

(1) a lawyer may advance court costs and expenses of 
litigation, the repayment of which may be contingent 
on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay 
court costs and expenses of litigation on behalf of the 
client. 

 (f) A lawyer shall not accept compensation for 
representing a client from one other than the client 
unless: 

(1) the client gives informed consent; 

(2) there is no interference with the lawyer's 
independence of professional judgment or with the 
client-lawyer relationship; and 

(3) information related to the representation of a 
client is protected as required by Rule 1.6. 

(g) A lawyer who represents two or more clients shall 
not participate in making an aggregate settlement of 
the claims of or against the clients, or in a criminal case 
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(7) to comply with the terms of a diversion 
agreement, probation, conditional reinstatement or 
conditional admission pursuant to BR 2.10, BR 
6.2, BR 8.7or Rule for Admission Rule 6.15. A lawyer 
serving as a monitor of another lawyer on 
diversion, probation, conditional reinstatement or 
conditional admission shall have the same 
responsibilities as the monitored lawyer to 
preserve information relating to the representation 
of the monitored lawyer’s clients, except to the 
extent reasonably necessary to carry out the 
monitoring lawyer’s responsibilities under the 
terms of the diversion, probation, conditional 
reinstatement or conditional admission and in any 
proceeding relating thereto. 

(c) A lawyer shall make reasonable efforts to 
prevent the inadvertent or unauthorized disclosure 
of, or unauthorized access to, information relating 
to the representation of a client. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (b)(6) amended to 
substitute “information relating to the representation of 
a client” for “confidences and secrets.” 

Amended 01/20/09: Paragraph (b)(7) added. 

Amended 01/01/14: Paragraph (6) modified to allow 
certain disclosures to avoid conflicts arising from a 
change of employment or ownership of a firm. Paragraph 
(c) added. 

Defined Terms (see Rule 1.0): 

“Believes” 
“Firm” 
“Information relating to the representation of a client” 
“Informed Consent” 
 “Reasonable” 
“Reasonably” 
“Substantial” 

Comparison to Oregon Code 

This rule replaces DR 4-101(A) through (C). The most 
significant difference is the substitution of “information 
relating to the representation of a client” for 
“confidences and secrets.” Paragraph (a) includes the 
exceptions for client consent found in DR 4-101(C)(1) and 
allows disclosures “impliedly authorized” to carry out the 
representation, which is similar to the exception in DR 4-
101(C)(2).  

The exceptions to the duty of confidentiality set forth in 
paragraph (b) incorporate those found in DR 4-101(C)(2) 
through (C)(5). There are also two new exceptions not 
found in the Oregon Code: disclosures to prevent 
“reasonably certain death or substantial bodily harm” 
whether or not the action is a crime, and disclosures to 

obtain legal advice about compliance with the Rules of 
Professional Conduct. 

Paragraph (b)(6) in the Oregon Code pertained only to 
the sale of a law practice.  

Paragraph (b)(7) had no counterpart in the Oregon Code. 

Comparison to ABA Model Rule 

ABA Model Rule 1.6(b) allows disclosure “to prevent 
reasonably certain death or substantial bodily harm” 
regardless of whether a crime is involved. It also allows 
disclosure to prevent the client from committing a crime 
or fraud that will result in significant financial injury or to 
rectify such conduct in which the lawyer’s services have 
been used. There is no counterpart in the Model Rule for 
information to monitoring responsibilities. 

RULE 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS 

(a) Except as provided in paragraph (b), a lawyer shall 
not represent a client if the representation involves a 
current conflict of interest. A current conflict of interest 
exists if: 

(1) the representation of one client will be directly 
adverse to another client;  

(2) there is a significant risk that the representation 
of one or more clients will be materially limited by 
the lawyer's responsibilities to another client, a 
former client or a third person or by a personal 
interest of the lawyer; or 

(3) the lawyer is related to another lawyer, as 
parent, child, sibling, spouse or domestic partner, in 
a matter adverse to a person whom the lawyer 
knows is represented by the other lawyer in the 
same matter. 

(b) Notwithstanding the existence of a current conflict 
of interest under paragraph (a), a lawyer may represent 
a client if: 

(1) the lawyer reasonably believes that the lawyer 
will be able to provide competent and diligent 
representation to each affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not obligate the lawyer 
to contend for something on behalf of one client 
that the lawyer has a duty to oppose on behalf of 
another client; and 

(4) each affected client gives informed consent, 
confirmed in writing. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
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“Confirmed in writing” 
“Informed consent” 
“Knows” 
 “Matter” 
 “Reasonably believes” 

Comparison to Oregon Code 

The current conflicts of interest prohibited in paragraph 
(a) are the self-interest conflicts currently prohibited by 
DR 5-101(A) and current client conflicts prohibited by DR 
5-105(E). Paragraph (a)(2) refers only to a “personal 
interest” of a lawyer, rather than the specific “financial, 
business, property or personal interests” enumerated in 
DR 5-101(A)(1). Paragraph (a)(3) incorporates the “family 
conflicts” from DR 5-101(A)(2). 

Paragraph (b) parallels DR 5-101(A) and DR 5-105(F) in 
permitting a representation otherwise prohibited if the 
affected clients give informed consent, which must be 
confirmed in writing. Paragraph (b)(3) incorporates the 
“actual conflict” definition of DR 5-105(A)(1) to make it 
clear that that a lawyer cannot provide competent and 
diligent representation to clients in that situation. 

Paragraph (b) also allows consent to simultaneous 
representation “not prohibited by law,” which has no 
counterpart in the Oregon Code. According to the official 
Comment to MR 1.7 this would apply, for instance, in 
jurisdictions that prohibit a lawyer from representing 
more than one defendant in a capital case, to certain 
representations by former government lawyers, or when 
local law prohibits a government client from consenting 
to a conflict of interest. 

Comparison to ABA Model Rule  

This is essentially identical to the ABA Model Rule, except 
for the addition of paragraphs (a)(3) and (b)(3) discussed 
above; also, the Model Rule uses the term “concurrent” 
rather than “current.” The Model Rule allows the clients 
to consent to a concurrent conflict if “the representation 
does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the 
same litigation or other proceeding before a tribunal.”  

RULE 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS: 
SPECIFIC RULES 

(a) A lawyer shall not enter into a business transaction 
with a client or knowingly acquire an ownership, 
possessory, security or other pecuniary interest adverse 
to a client unless: 

(1) the transaction and terms on which the lawyer 
acquires the interest are fair and reasonable to the 
client and are fully disclosed and transmitted in 
writing in a manner that can be reasonably 
understood by the client; 

(2) the client is advised in writing of the desirability 
of seeking and is given a reasonable opportunity to 
seek the advice of independent legal counsel on the 
transaction; and 

(3) the client gives informed consent, in a writing 
signed by the client, to the essential terms of the 
transaction and the lawyer's role in the transaction, 
including whether the lawyer is representing the 
client in the transaction. 

(b) A lawyer shall not use information relating to 
representation of a client to the disadvantage of the 
client unless the client gives informed consent, 
confirmed in writing, except as permitted or required 
under these Rules. 

(c) A lawyer shall not solicit any substantial gift from a 
client, including a testamentary gift, or prepare on 
behalf of a client an instrument giving the lawyer or a 
person related to the lawyer any substantial gift, unless 
the lawyer or other recipient of the gift is related to the 
client. For purposes of this paragraph, related persons 
include a spouse, domestic partner, child, grandchild, 
parent, grandparent, or other relative or individual with 
whom the lawyer or the client maintains a close familial 
relationship. 

(d) Prior to the conclusion of representation of a client, 
a lawyer shall not make or negotiate an agreement 
giving the lawyer literary or media rights to a portrayal 
or account based in substantial part on information 
relating to the representation. 

(e) A lawyer shall not provide financial assistance to a 
client in connection with pending or contemplated 
litigation, except that: 

(1) a lawyer may advance court costs and expenses of 
litigation, the repayment of which may be contingent 
on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay 
court costs and expenses of litigation on behalf of the 
client. 

 (f) A lawyer shall not accept compensation for 
representing a client from one other than the client 
unless: 

(1) the client gives informed consent; 

(2) there is no interference with the lawyer's 
independence of professional judgment or with the 
client-lawyer relationship; and 

(3) information related to the representation of a 
client is protected as required by Rule 1.6. 

(g) A lawyer who represents two or more clients shall 
not participate in making an aggregate settlement of 
the claims of or against the clients, or in a criminal case 
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an aggregate agreement as to guilty or nolo contendere 
pleas, unless each client gives informed consent, in a 
writing signed by the client. The lawyer's disclosure 
shall include the existence and nature of all the claims 
or pleas involved and of the participation of each 
person in the settlement. 

(h) A lawyer shall not:   

(1) make an agreement prospectively limiting the 
lawyer's liability to a client for malpractice unless 
the client is independently represented in making 
the agreement;  

(2) settle a claim or potential claim for such liability 
with an unrepresented client or former client 
unless that person is advised in writing of the 
desirability of seeking and is given a reasonable 
opportunity to seek the advice of independent legal 
counsel in connection therewith;  

(3) enter into any agreement with a client regarding 
arbitration of malpractice claims without informed 
consent, in a writing signed by the client; or 

(4) enter into an agreement with a client or former 
client limiting or purporting to limit the right of the 
client or former client to file or to pursue any 
complaint before the Oregon State Bar. 

(i) A lawyer shall not acquire a proprietary interest in 
the cause of action or subject matter of litigation the 
lawyer is conducting for a client, except that the lawyer 
may: 

(1) acquire a lien authorized by law to secure the 
lawyer's fee or expenses; and 

(2) contract with a client for a reasonable 
contingent fee in a civil case. 

 (j) A lawyer shall not have sexual relations with a 
current client of the lawyer unless a consensual sexual 
relationship existed between them before the client-
lawyer relationship commenced; or have sexual 
relations with a representative of a current client of the 
lawyer if the sexual relations would, or would likely, 
damage or prejudice the client in the representation. 
For purposes of this rule: 

(1) "sexual relations" means sexual intercourse or 
any touching of the sexual or other intimate parts 
of a person or causing such person to touch the 
sexual or other intimate parts of the lawyer for the 
purpose of arousing or gratifying the sexual desire 
of either party; and 

(2) "lawyer" means any lawyer who assists in the 
representation of the client, but does not include 
other firm members who provide no such 
assistance. 

(k) While lawyers are associated in a firm, a prohibition 
in the foregoing paragraphs (a) through (i) that applies 
to any one of them shall apply to all of them. 

Adopted 01/01/05 

Amended 01/01/13: Paragraph (e) amended to mirror 
ABA Model Rule 1.8(e). 

 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Information relating to the representation of a client” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Matter” 
“Reasonable” 
“Reasonably” 
 “Substantial” 
“Writing” 

Comparison to Oregon Code 

This rule has no exact counterpart in the Oregon Code, 
although it incorporates prohibitions found in several 
separate disciplinary rules. 

Paragraph (a) replaces DR 5-104(A) and incorporates the 
Model Rule prohibition against business transactions 
with clients even with consent except where the 
transaction is “fair and reasonable” to the client. It also 
includes an express requirement to disclose the lawyer’s 
role and whether the lawyer is representing the client in 
the transaction. 

Paragraph (b) is virtually identical to DR 4-101(B). 

Paragraph (c) is similar to DR 5-101(B), but broader 
because it prohibits soliciting a gift as well as preparing 
the instrument. It also has a more inclusive list of 
“related persons.” 

Paragraph (d) is identical to DR 5-104(B). 

Paragraph (e) incorporates ABA Model Rule 1.8(e).  

Paragraph (f) replaces DR 5-108(A) and (B) and is 
essentially the same as it relates to accepting payment 
from someone other than the client. This rule is 
somewhat narrower than DR 5-108(B), which prohibits 
allowing influence from someone who “recommends, 
employs or pays” the lawyer. 

Paragraph (g) is virtually identical to DR 5-107(A). 

Paragraph (h)(1) and (2) are similar to DR 6-102(A), but 
do not include the “unless permitted by law” language. 
Paragraph (h)(3) retains DR 6-102(B), but substitutes 
“informed consent, in a writing signed by the client” for 
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“full disclosure.” Paragraph (h)(4) is new and was taken 
from Illinois Rule of Professional Conduct 1.8(h). 

Paragraph (i) is essentially the same as DR 5-103(A). 

Paragraph (j) retains DR 5-110, reformatted to conform 
to the structure of the rule. 

Paragraph (k) applies the same vicarious disqualification 
to these personal conflicts as provided in DR 5-105(G). 

Comparison to ABA Model Rule 

This rule is identical to ABA Model Rule 1.8 with the 
following exceptions. MR 1.8 (b) does not require that 
the client’s informed consent be confirmed in writing as 
required in DR 4-101(B). MR 1.8 (h) does not prohibit 
agreements to arbitrate malpractice claims. MR 1.8 (j) 
does not address sexual relations with representatives of 
corporate clients and does not contain definitions of 
terms. 

RULE 1.9 DUTIES TO FORMER CLIENTS 

(a) A lawyer who has formerly represented a client in a 
matter shall not thereafter represent another person in 
the same or a substantially related matter in which that 
person's interests are materially adverse to the 
interests of the former client unless each affected client 
gives informed consent, confirmed in writing. 

(b) A lawyer shall not knowingly represent a person in 
the same or a substantially related matter in which a 
firm with which the lawyer formerly was associated had 
previously represented a client: 

(1) whose interests are materially adverse to that 
person; and 

(2) about whom the lawyer had acquired 
information protected by Rules 1.6 and 1.9(c) that 
is material to the matter, unless each affected 
client gives informed consent, confirmed in writing. 

(c) A lawyer who has formerly represented a client in a 
matter or whose present or former firm has formerly 
represented a client in a matter shall not thereafter: 

(1) use information relating to the representation 
to the disadvantage of the former client except as 
these Rules would permit or require with respect to 
a client, or when the information has become 
generally known; or 

(2) reveal information relating to the 
representation except as these Rules would permit 
or require with respect to a client. 

(d) For purposes of this rule, matters are “substantially 
related” if (1) the lawyer’s representation of the current 
client will injure or damage the former client in 
connection with the same transaction or legal dispute in 

which the lawyer previously represented the former 
client; or (2) there is a substantial risk that confidential 
factual information as would normally have been 
obtained in the prior representation of the former client 
would materially advance the current client’s position 
in the subsequent matter. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (d) added. 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Known” 
“Matter” 
“Reasonable” 
 “Substantial” 

Comparison to Oregon Code 

This rule replaces DR 5-105(C), (D) and (H). Like Rule 1.7, 
this rule is a significant departure from the language and 
structure of the Oregon Code provisions on conflicts. 
Paragraph (a) replaces the sometimes confusing 
reference to “actual or likely conflict” between current 
and former client with the simpler “interests [that are] 
materially adverse.” The prohibition applies to matters 
that are the same or “substantially related,” which is 
virtually identical to the Oregon Code standard of 
“significantly related.” 

Paragraph (b) replaces the limitation of DR 5-105(H), but 
is an arguably clearer expression of the prohibition. The 
new language makes it clear that a lawyer who moves to 
a new firm is prohibited from being adverse to a client of 
the lawyer’s former firm only if the lawyer has acquired 
confidential information material to the matter while at 
the former firm. 

Paragraph (c) makes clear that the duty not to use 
confidential information to the client’s disadvantage 
continues after the conclusion of the representation, 
except where the information “has become generally 
known.”  

Paragraph (d) defines “substantially related.” The 
definition is taken in part from former DR 5-105(D) and in 
part from Comment [3] to ABA Model Rule 1.9. 

Comparison to ABA Model Rule 

ABA Model Rule 1.9(a) and (b) require consent only of 
the former client. The Model Rule also has no definition 
of “substantially related;” this definition was derived in 
part from the Comment to MR 1.9. 
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an aggregate agreement as to guilty or nolo contendere 
pleas, unless each client gives informed consent, in a 
writing signed by the client. The lawyer's disclosure 
shall include the existence and nature of all the claims 
or pleas involved and of the participation of each 
person in the settlement. 

(h) A lawyer shall not:   

(1) make an agreement prospectively limiting the 
lawyer's liability to a client for malpractice unless 
the client is independently represented in making 
the agreement;  

(2) settle a claim or potential claim for such liability 
with an unrepresented client or former client 
unless that person is advised in writing of the 
desirability of seeking and is given a reasonable 
opportunity to seek the advice of independent legal 
counsel in connection therewith;  

(3) enter into any agreement with a client regarding 
arbitration of malpractice claims without informed 
consent, in a writing signed by the client; or 

(4) enter into an agreement with a client or former 
client limiting or purporting to limit the right of the 
client or former client to file or to pursue any 
complaint before the Oregon State Bar. 

(i) A lawyer shall not acquire a proprietary interest in 
the cause of action or subject matter of litigation the 
lawyer is conducting for a client, except that the lawyer 
may: 

(1) acquire a lien authorized by law to secure the 
lawyer's fee or expenses; and 

(2) contract with a client for a reasonable 
contingent fee in a civil case. 

 (j) A lawyer shall not have sexual relations with a 
current client of the lawyer unless a consensual sexual 
relationship existed between them before the client-
lawyer relationship commenced; or have sexual 
relations with a representative of a current client of the 
lawyer if the sexual relations would, or would likely, 
damage or prejudice the client in the representation. 
For purposes of this rule: 

(1) "sexual relations" means sexual intercourse or 
any touching of the sexual or other intimate parts 
of a person or causing such person to touch the 
sexual or other intimate parts of the lawyer for the 
purpose of arousing or gratifying the sexual desire 
of either party; and 

(2) "lawyer" means any lawyer who assists in the 
representation of the client, but does not include 
other firm members who provide no such 
assistance. 

(k) While lawyers are associated in a firm, a prohibition 
in the foregoing paragraphs (a) through (i) that applies 
to any one of them shall apply to all of them. 

Adopted 01/01/05 

Amended 01/01/13: Paragraph (e) amended to mirror 
ABA Model Rule 1.8(e). 

 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Information relating to the representation of a client” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Matter” 
“Reasonable” 
“Reasonably” 
 “Substantial” 
“Writing” 

Comparison to Oregon Code 

This rule has no exact counterpart in the Oregon Code, 
although it incorporates prohibitions found in several 
separate disciplinary rules. 

Paragraph (a) replaces DR 5-104(A) and incorporates the 
Model Rule prohibition against business transactions 
with clients even with consent except where the 
transaction is “fair and reasonable” to the client. It also 
includes an express requirement to disclose the lawyer’s 
role and whether the lawyer is representing the client in 
the transaction. 

Paragraph (b) is virtually identical to DR 4-101(B). 

Paragraph (c) is similar to DR 5-101(B), but broader 
because it prohibits soliciting a gift as well as preparing 
the instrument. It also has a more inclusive list of 
“related persons.” 

Paragraph (d) is identical to DR 5-104(B). 

Paragraph (e) incorporates ABA Model Rule 1.8(e).  

Paragraph (f) replaces DR 5-108(A) and (B) and is 
essentially the same as it relates to accepting payment 
from someone other than the client. This rule is 
somewhat narrower than DR 5-108(B), which prohibits 
allowing influence from someone who “recommends, 
employs or pays” the lawyer. 

Paragraph (g) is virtually identical to DR 5-107(A). 

Paragraph (h)(1) and (2) are similar to DR 6-102(A), but 
do not include the “unless permitted by law” language. 
Paragraph (h)(3) retains DR 6-102(B), but substitutes 
“informed consent, in a writing signed by the client” for 
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“full disclosure.” Paragraph (h)(4) is new and was taken 
from Illinois Rule of Professional Conduct 1.8(h). 

Paragraph (i) is essentially the same as DR 5-103(A). 

Paragraph (j) retains DR 5-110, reformatted to conform 
to the structure of the rule. 

Paragraph (k) applies the same vicarious disqualification 
to these personal conflicts as provided in DR 5-105(G). 

Comparison to ABA Model Rule 

This rule is identical to ABA Model Rule 1.8 with the 
following exceptions. MR 1.8 (b) does not require that 
the client’s informed consent be confirmed in writing as 
required in DR 4-101(B). MR 1.8 (h) does not prohibit 
agreements to arbitrate malpractice claims. MR 1.8 (j) 
does not address sexual relations with representatives of 
corporate clients and does not contain definitions of 
terms. 

RULE 1.9 DUTIES TO FORMER CLIENTS 

(a) A lawyer who has formerly represented a client in a 
matter shall not thereafter represent another person in 
the same or a substantially related matter in which that 
person's interests are materially adverse to the 
interests of the former client unless each affected client 
gives informed consent, confirmed in writing. 

(b) A lawyer shall not knowingly represent a person in 
the same or a substantially related matter in which a 
firm with which the lawyer formerly was associated had 
previously represented a client: 

(1) whose interests are materially adverse to that 
person; and 

(2) about whom the lawyer had acquired 
information protected by Rules 1.6 and 1.9(c) that 
is material to the matter, unless each affected 
client gives informed consent, confirmed in writing. 

(c) A lawyer who has formerly represented a client in a 
matter or whose present or former firm has formerly 
represented a client in a matter shall not thereafter: 

(1) use information relating to the representation 
to the disadvantage of the former client except as 
these Rules would permit or require with respect to 
a client, or when the information has become 
generally known; or 

(2) reveal information relating to the 
representation except as these Rules would permit 
or require with respect to a client. 

(d) For purposes of this rule, matters are “substantially 
related” if (1) the lawyer’s representation of the current 
client will injure or damage the former client in 
connection with the same transaction or legal dispute in 

which the lawyer previously represented the former 
client; or (2) there is a substantial risk that confidential 
factual information as would normally have been 
obtained in the prior representation of the former client 
would materially advance the current client’s position 
in the subsequent matter. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (d) added. 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Known” 
“Matter” 
“Reasonable” 
 “Substantial” 

Comparison to Oregon Code 

This rule replaces DR 5-105(C), (D) and (H). Like Rule 1.7, 
this rule is a significant departure from the language and 
structure of the Oregon Code provisions on conflicts. 
Paragraph (a) replaces the sometimes confusing 
reference to “actual or likely conflict” between current 
and former client with the simpler “interests [that are] 
materially adverse.” The prohibition applies to matters 
that are the same or “substantially related,” which is 
virtually identical to the Oregon Code standard of 
“significantly related.” 

Paragraph (b) replaces the limitation of DR 5-105(H), but 
is an arguably clearer expression of the prohibition. The 
new language makes it clear that a lawyer who moves to 
a new firm is prohibited from being adverse to a client of 
the lawyer’s former firm only if the lawyer has acquired 
confidential information material to the matter while at 
the former firm. 

Paragraph (c) makes clear that the duty not to use 
confidential information to the client’s disadvantage 
continues after the conclusion of the representation, 
except where the information “has become generally 
known.”  

Paragraph (d) defines “substantially related.” The 
definition is taken in part from former DR 5-105(D) and in 
part from Comment [3] to ABA Model Rule 1.9. 

Comparison to ABA Model Rule 

ABA Model Rule 1.9(a) and (b) require consent only of 
the former client. The Model Rule also has no definition 
of “substantially related;” this definition was derived in 
part from the Comment to MR 1.9. 
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RULE 1.10 IMPUTATION OF CONFLICTS OF INTEREST; 
SCREENING 

(a) While lawyers are associated in a firm, none of them 
shall knowingly represent a client when any one of 
them practicing alone would be prohibited from doing 
so by Rules 1.7 or 1.9, unless the prohibition is based on 
a personal interest of the prohibited lawyer or on Rule 
1.7(a)(3) and does not present a significant risk of 
materially limiting the representation of the client by 
the remaining lawyers in the firm. 

(b) When a lawyer has terminated an association with a 
firm, the firm is not prohibited from thereafter 
representing a person with interests materially adverse 
to those of a client represented by the formerly 
associated lawyer and not currently represented by the 
firm, unless: 

(1) the matter is the same or substantially related 
to that in which the formerly associated lawyer 
represented the client; and 

(2) any lawyer remaining in the firm has 
information protected by Rules 1.6 and 1.9(c) that 
is material to the matter. 

(c) When a lawyer becomes associated with a firm, no 
lawyer associated in the firm shall knowingly represent 
a person in a matter in which that lawyer is disqualified 
under Rule 1.9, unless the personally disqualified 
lawyer is promptly screened from any form of 
participation or representation in the matter and 
written notice of the screening procedures employed is 
promptly given to any affected former client.  

(d) A disqualification prescribed by this rule may be 
waived by the affected clients under the conditions 
stated in Rule 1.7. 

(e) The disqualification of lawyers associated in a firm 
with former or current government lawyers is governed 
by Rule 1.11.  

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a) amended to include 
reference to Rule 1.7(a)(3). 

Amended 01/01/14: Paragraph (c) revised to eliminate 
detailed screening requirements and to require notice to 
the affected client rather than the lawyer’s former firm. 

Defined Terms (see Rule 1.0): 

“Firm” 
“Know” 
“Knowingly” 
“Law firm” 
“Matter” 
“Screened” 
“Substantial” 

Comparison to Oregon Code 

Paragraph (a) is similar to the vicarious disqualification 
provisions of DR 5-105(G), except that it does not apply 
when the disqualification is based only on a “personal 
interest” of the disqualified lawyer that will not limit the 
ability of the other lawyers in the firm to represent the 
client. 

Paragraph (b) is substantially the same as DR 5-105(J). 

Paragraph (d) is similar to DR 5-105 in allowing clients to 
consent to what would otherwise be imputed conflicts. 

Paragraph (e) has no counterpart in the Oregon Code 
because the Oregon Code does not have a special rule 
addressing government lawyer conflicts. 

Comparison to ABA Model Rule 

Paragraph (a) is similar to the ABA Model Rule, but 
includes reference to “spouse/family” conflicts which are 
not separately addressed in the Model Rule. Paragraph 
(b) is identical to the ABA Model Rule.  

The title was changed to include “Screening.”  

RULE 1.11 SPECIAL CONFLICTS OF INTEREST FOR 
FORMER AND CURRENTGOVERNMENT OFFICERS AND 

EMPLOYEES 

(a) Except as Rule 1.12 or law may otherwise expressly 
permit, a lawyer who has formerly served as a public 
officer or employee of the government: 

(1) is subject to Rule 1.9 (c); and 

(2) shall not otherwise represent a client in 
connection with a matter in which the lawyer 
participated personally and substantially as a public 
officer or employee, unless the appropriate 
government agency gives its informed consent, 
confirmed in writing, to the representation. 

(b) When a lawyer is disqualified from representation 
under paragraph (a), no lawyer in a firm with which that 
lawyer is associated may knowingly undertake or 
continue representation in such a matter unless: 

(1) the disqualified lawyer is timely screened from 
any participation in the matter substantially in 
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accordance with the procedures set forth in Rule 
1.10(c); and 

(2) written notice is promptly given to the 
appropriate government agency to enable it to 
ascertain compliance with the provisions of this 
rule. 

(c) Except as law may otherwise expressly permit, a 
lawyer having information that the lawyer knows is 
confidential government information about a person 
acquired when the lawyer was a public officer or 
employee, may not represent a private client whose 
interests are adverse to that person in a matter in which 
the information could be used to the material 
disadvantage of that person. As used in this Rule, the 
term "confidential government information" means 
information that has been obtained under 
governmental authority and which, at the time this Rule 
is applied, the government is prohibited by law from 
disclosing to the public or has a legal privilege not to 
disclose and which is not otherwise available to the 
public. A firm with which that lawyer is associated may 
undertake or continue representation in the matter 
only if the disqualified lawyer is timely screened from 
any participation in the matter substantially in 
accordance with the procedures set forth in Rule 
1.10(c). 

(d) Except as law may otherwise expressly permit, a 
lawyer currently serving as a public officer or employee: 

(1) is subject to Rules 1.7 and 1.9; and 

(2) shall not:  

(i) use the lawyer's public position to obtain, or 
attempt to obtain, special advantage in legislative 
matters for the lawyer or for a client. 

(ii) use the lawyer's public position to influence, or 
attempt to influence, a tribunal to act in favor of 
the lawyer or of a client. 

(iii) accept anything of value from any person when 
the lawyer knows or it is obvious that the offer is 
for the purpose of influencing the lawyer's action as 
a public official. 

(iv) either while in office or after leaving office use 
information the lawyer knows is confidential 
government information obtained while a public 
official to represent a private client. 

(v) participate in a matter in which the lawyer 
participated personally and substantially while in 
private practice or nongovernmental employment, 
unless the lawyer's former client and the 
appropriate government agency give informed 
consent, confirmed in writing; or 

(vi) negotiate for private employment with any 
person who is involved as a party or as lawyer for a 
party in a matter in which the lawyer is 
participating personally and substantially, except 
that a lawyer serving as a law clerk or staff lawyer 
to or otherwise assisting in the official duties of a 
judge, other adjudicative officer or arbitrator may 
negotiate for private employment as permitted by 
Rule 1.12(b) and subject to the conditions stated in 
Rule 1.12(b). 

(e) Notwithstanding any Rule of Professional Conduct, 
and consistent with the "debate" clause, Article IV, 
section 9, of the Oregon Constitution, or the "speech or 
debate" clause, Article I, section 6, of the United States 
Constitution, a lawyer-legislator shall not be subject to 
discipline for words uttered in debate in either house of 
the Oregon Legislative Assembly or for any speech or 
debate in either house of the United States Congress. 

(f) A member of a lawyer-legislator's firm shall not be 
subject to discipline for representing a client in any 
claim against the State of Oregon provided: 

(1) the lawyer-legislator is screened from 
participation or representation in the matter in 
accordance with the procedure set forth in Rule 
1.10(c) (the required affidavits shall be served on 
the Attorney General); and 

(2) the lawyer-legislator shall not directly or 
indirectly receive a fee for such representation. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Knows” 
“Matter” 
“Screened” 
“Substantial” 
“Tribunal” 
“Written” 

Comparison to Oregon Code 

This rule has no exact counterpart in the Oregon Code, 
under which the responsibilities of government lawyers 
are addressed in DR 5-109 and DR 8-101, as well as in the 
general conflict limitations of DR 5-105. This rule puts all 
the requirements for government lawyers in one place. 

 Paragraph (a) is essentially the same as DR 5-109(B). 

Paragraph (b) imputes a former government lawyer’s 
unconsented-to conflicts to the new firm unless the 
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RULE 1.10 IMPUTATION OF CONFLICTS OF INTEREST; 
SCREENING 

(a) While lawyers are associated in a firm, none of them 
shall knowingly represent a client when any one of 
them practicing alone would be prohibited from doing 
so by Rules 1.7 or 1.9, unless the prohibition is based on 
a personal interest of the prohibited lawyer or on Rule 
1.7(a)(3) and does not present a significant risk of 
materially limiting the representation of the client by 
the remaining lawyers in the firm. 

(b) When a lawyer has terminated an association with a 
firm, the firm is not prohibited from thereafter 
representing a person with interests materially adverse 
to those of a client represented by the formerly 
associated lawyer and not currently represented by the 
firm, unless: 

(1) the matter is the same or substantially related 
to that in which the formerly associated lawyer 
represented the client; and 

(2) any lawyer remaining in the firm has 
information protected by Rules 1.6 and 1.9(c) that 
is material to the matter. 

(c) When a lawyer becomes associated with a firm, no 
lawyer associated in the firm shall knowingly represent 
a person in a matter in which that lawyer is disqualified 
under Rule 1.9, unless the personally disqualified 
lawyer is promptly screened from any form of 
participation or representation in the matter and 
written notice of the screening procedures employed is 
promptly given to any affected former client.  

(d) A disqualification prescribed by this rule may be 
waived by the affected clients under the conditions 
stated in Rule 1.7. 

(e) The disqualification of lawyers associated in a firm 
with former or current government lawyers is governed 
by Rule 1.11.  

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a) amended to include 
reference to Rule 1.7(a)(3). 

Amended 01/01/14: Paragraph (c) revised to eliminate 
detailed screening requirements and to require notice to 
the affected client rather than the lawyer’s former firm. 

Defined Terms (see Rule 1.0): 

“Firm” 
“Know” 
“Knowingly” 
“Law firm” 
“Matter” 
“Screened” 
“Substantial” 

Comparison to Oregon Code 

Paragraph (a) is similar to the vicarious disqualification 
provisions of DR 5-105(G), except that it does not apply 
when the disqualification is based only on a “personal 
interest” of the disqualified lawyer that will not limit the 
ability of the other lawyers in the firm to represent the 
client. 

Paragraph (b) is substantially the same as DR 5-105(J). 

Paragraph (d) is similar to DR 5-105 in allowing clients to 
consent to what would otherwise be imputed conflicts. 

Paragraph (e) has no counterpart in the Oregon Code 
because the Oregon Code does not have a special rule 
addressing government lawyer conflicts. 

Comparison to ABA Model Rule 

Paragraph (a) is similar to the ABA Model Rule, but 
includes reference to “spouse/family” conflicts which are 
not separately addressed in the Model Rule. Paragraph 
(b) is identical to the ABA Model Rule.  

The title was changed to include “Screening.”  

RULE 1.11 SPECIAL CONFLICTS OF INTEREST FOR 
FORMER AND CURRENTGOVERNMENT OFFICERS AND 

EMPLOYEES 

(a) Except as Rule 1.12 or law may otherwise expressly 
permit, a lawyer who has formerly served as a public 
officer or employee of the government: 

(1) is subject to Rule 1.9 (c); and 

(2) shall not otherwise represent a client in 
connection with a matter in which the lawyer 
participated personally and substantially as a public 
officer or employee, unless the appropriate 
government agency gives its informed consent, 
confirmed in writing, to the representation. 

(b) When a lawyer is disqualified from representation 
under paragraph (a), no lawyer in a firm with which that 
lawyer is associated may knowingly undertake or 
continue representation in such a matter unless: 

(1) the disqualified lawyer is timely screened from 
any participation in the matter substantially in 
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accordance with the procedures set forth in Rule 
1.10(c); and 

(2) written notice is promptly given to the 
appropriate government agency to enable it to 
ascertain compliance with the provisions of this 
rule. 

(c) Except as law may otherwise expressly permit, a 
lawyer having information that the lawyer knows is 
confidential government information about a person 
acquired when the lawyer was a public officer or 
employee, may not represent a private client whose 
interests are adverse to that person in a matter in which 
the information could be used to the material 
disadvantage of that person. As used in this Rule, the 
term "confidential government information" means 
information that has been obtained under 
governmental authority and which, at the time this Rule 
is applied, the government is prohibited by law from 
disclosing to the public or has a legal privilege not to 
disclose and which is not otherwise available to the 
public. A firm with which that lawyer is associated may 
undertake or continue representation in the matter 
only if the disqualified lawyer is timely screened from 
any participation in the matter substantially in 
accordance with the procedures set forth in Rule 
1.10(c). 

(d) Except as law may otherwise expressly permit, a 
lawyer currently serving as a public officer or employee: 

(1) is subject to Rules 1.7 and 1.9; and 

(2) shall not:  

(i) use the lawyer's public position to obtain, or 
attempt to obtain, special advantage in legislative 
matters for the lawyer or for a client. 

(ii) use the lawyer's public position to influence, or 
attempt to influence, a tribunal to act in favor of 
the lawyer or of a client. 

(iii) accept anything of value from any person when 
the lawyer knows or it is obvious that the offer is 
for the purpose of influencing the lawyer's action as 
a public official. 

(iv) either while in office or after leaving office use 
information the lawyer knows is confidential 
government information obtained while a public 
official to represent a private client. 

(v) participate in a matter in which the lawyer 
participated personally and substantially while in 
private practice or nongovernmental employment, 
unless the lawyer's former client and the 
appropriate government agency give informed 
consent, confirmed in writing; or 

(vi) negotiate for private employment with any 
person who is involved as a party or as lawyer for a 
party in a matter in which the lawyer is 
participating personally and substantially, except 
that a lawyer serving as a law clerk or staff lawyer 
to or otherwise assisting in the official duties of a 
judge, other adjudicative officer or arbitrator may 
negotiate for private employment as permitted by 
Rule 1.12(b) and subject to the conditions stated in 
Rule 1.12(b). 

(e) Notwithstanding any Rule of Professional Conduct, 
and consistent with the "debate" clause, Article IV, 
section 9, of the Oregon Constitution, or the "speech or 
debate" clause, Article I, section 6, of the United States 
Constitution, a lawyer-legislator shall not be subject to 
discipline for words uttered in debate in either house of 
the Oregon Legislative Assembly or for any speech or 
debate in either house of the United States Congress. 

(f) A member of a lawyer-legislator's firm shall not be 
subject to discipline for representing a client in any 
claim against the State of Oregon provided: 

(1) the lawyer-legislator is screened from 
participation or representation in the matter in 
accordance with the procedure set forth in Rule 
1.10(c) (the required affidavits shall be served on 
the Attorney General); and 

(2) the lawyer-legislator shall not directly or 
indirectly receive a fee for such representation. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Knows” 
“Matter” 
“Screened” 
“Substantial” 
“Tribunal” 
“Written” 

Comparison to Oregon Code 

This rule has no exact counterpart in the Oregon Code, 
under which the responsibilities of government lawyers 
are addressed in DR 5-109 and DR 8-101, as well as in the 
general conflict limitations of DR 5-105. This rule puts all 
the requirements for government lawyers in one place. 

 Paragraph (a) is essentially the same as DR 5-109(B). 

Paragraph (b) imputes a former government lawyer’s 
unconsented-to conflicts to the new firm unless the 
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former government lawyer is screened from participation 
in the matter, as would be allowed under DR 5-105(I).  

Paragraph (c) incorporates the prohibitions in DR 8-
101(A)(1), (A)(4) and (B). It also allows screening of the 
disqualified lawyer to avoid disqualification of the entire 
firm. 

Paragraph (d) applies concurrent and former client 
conflicts to lawyers currently serving as a public officer or 
employee; it also incorporates in (d)(2) (i) –(iv) the 
limitations in DR 8-101(A)(1)-(4), with the addition in 
(d)(2)(iv) of language from MR 1.11 that a lawyer is 
prohibited from using only that government information 
that the lawyer knows is confidential. Paragraph (d)(2)(v) 
is the converse of DR 5-109(B), and has no counterpart in 
the Oregon Code other than the general former client 
conflict provision of DR 5-105. Paragraph (d)(2)(vi) has no 
counterpart in the Oregon Code; it is an absolute bar to 
negotiating for private employment while a serving in a 
non-judicial government position for anyone other than a 
law clerk or staff lawyer assisting in the official duties of a 
judicial officer. 

Paragraph (e) is taken from DR 8-101(C) to retain a 
relatively recent addition to the Oregon Code. 

Paragraph (f) is taken from DR 8-101(D), also to retain a 
relatively recent addition to the Oregon Code. 

Comparison to ABA Model Rule 

Paragraph (a) is identical to the ABA Model Rule, with the 
addition of a cross-reference to Rule 1.12, to clarify the 
scope of the rule. 

Paragraphs (b) and (c) are identical to the Model Rule, 
except that the limitation on apportionment of fees does 
not apply when a former government lawyer is 
disqualified and screened from participation in a matter. 
MR 1.10(c) does not prescribe the screening methods; 
MR 1.0 defines screening as “timely…procedures that are 
reasonably adequate.”  

Paragraphs (d)(2)(i)-(iv) are not found in the Model Rules; 
as discussed above, they are taken from DR 8-101(A). 
Paragraph (d)(2)(v) is modified to require consent of the 
lawyer’s former client as well as the appropriate 
government agency, to continue the Oregon Code 
requirement of current and former client consent in such 
situations. Paragraph (d)(2)(vi) deviates from the Model 
Rule to clarify that the exception applies to staff lawyers 
who do not perform traditional “law clerk” functions. 

Paragraph (e) has no counterpart in the Model Rules.  

Paragraph (f) also has no counterpart in the Model Rules.  

RULE 1.12 FORMER JUDGE, ARBITRATOR, MEDIATOR OR 
OTHER THIRD-PARTY NEUTRAL 

(a) Except as stated in paragraph (d) and Rule 2.4(b), 
a lawyer shall not represent anyone in connection with 
a matter in which the lawyer participated personally 
and substantially as a judge or other adjudicative 
officer or law clerk to such a person or as an 
arbitrator, mediator or other third-party neutral, 
unless all parties to the proceeding give informed 
consent, confirmed in writing. 

(b) A lawyer shall not negotiate for employment with 
any person who is involved as a party or as lawyer for a 
party in a matter in which the lawyer is participating 
personally and substantially as a judge or other 
adjudicative officer or as an arbitrator, mediator or 
other third-party neutral. A lawyer serving as a law 
clerk or staff lawyer to or otherwise assisting in the 
official duties of a judge or other adjudicative officer 
may negotiate for employment with a party or lawyer 
involved in a matter in which the clerk is participating 
personally and substantially, but only after the lawyer 
has notified the judge or other adjudicative officer. 

(c) If a lawyer is disqualified by paragraph (a), no lawyer 
in a firm with which that lawyer is associated may 
knowingly undertake or continue representation in the 
matter unless: 

(1) the disqualified lawyer is timely screened from 
any participation in the matter substantially in 
accordance with the procedures set forth in Rule 
1.10(c); and 

(2) written notice is promptly given to the parties 
and any appropriate tribunal to enable them to 
ascertain compliance with the provisions of this 
rule. 

(d) An arbitrator selected as a partisan of a party in a 
multimember arbitration panel is not prohibited from 
subsequently representing that party. 

Adopted 01/01/05 

Amended 01/01/14: References in paragraph (a) 
reversed. 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Matter” 
“Screened” 
“Substantial” 
“Tribunal” 
“Written” 

Comparison to Oregon Code 
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Paragraph (a) is essentially the same as DR 5-109(A), with 
an exception created for lawyers serving as mediators 
under Rule 2.4(b). 

Paragraph (b) has no equivalent rule in the Oregon Code; 
like Rule 1.11(d)(2)(vi) it address the conflict that arises 
when a person serving as, or as a clerk or staff lawyer to, 
a judge or other third party neutral, negotiates for 
employment with a party or a party’s lawyer. This 
situation is covered under DR 5-101(A), but its 
application may not be as clear. 

Paragraph (c) applies the vicarious disqualification that 
would be imposed under DR 5-105(G) to a DR 5-109 
conflict; the screening provision is broader than DR 5-
105(I), which is limited to lawyers moving between firms. 

Paragraph (d) has no counterpart in the Oregon Code. 

Comparison to ABA Model Rule 

This is the ABA Model Rule, except that it requires 
screening substantially in accordance with the specific 
procedures in Rule 1.10(c). It deviates slightly to clarify 
that (b) applies to staff lawyers who do not perform 
traditional “law clerk” functions. 

RULE 1.13 ORGANIZATION AS CLIENT 

(a) A lawyer employed or retained by an organization 
represents the organization acting through its duly 
authorized constituents. 

(b) If a lawyer for an organization knows that an officer, 
employee or other person associated with the 
organization is engaged in action, intends to act or 
refuses to act in a matter related to the representation 
that is a violation of a legal obligation to the 
organization, or a violation of law which reasonably 
might be imputed to the organization, and that is likely 
to result in substantial injury to the organization, then 
the lawyer shall proceed as is reasonably necessary in 
the best interest of the organization. Unless the lawyer 
reasonably believes that it is not necessary in the best 
interest of the organization to do so, the lawyer shall 
refer the matter to higher authority in the organization, 
including, if warranted by the circumstances, referral to 
the highest authority that can act on behalf of the 
organization as determined by applicable law. 

(c) Except as provided in paragraph (d), if 

(1) despite the lawyer's efforts in accordance with 
paragraph (b) the highest authority that can act on 
behalf of the organization insists upon or fails to 
address in a timely and appropriate manner an 
action or a refusal to act, that is clearly a violation 
of law, and 

(2) the lawyer reasonably believes that the 
violation is reasonably certain to result in 

substantial injury to the organization, then the 
lawyer may reveal information relating to the 
representation whether or not Rule 1.6 permits 
such disclosure, but only if and to the extent the 
lawyer reasonably believes necessary to prevent 
substantial injury to the organization. 

(d) Paragraph (c) shall not apply with respect to 
information relating to a lawyer’s representation of an 
organization to investigate an alleged violation of law, 
or to defend the organization or an officer, employee or 
other constituent associated with the organization 
against a claim arising out of an alleged violation of law. 

(e) A lawyer who reasonably believes that he or she has 
been discharged because of the lawyer’s actions taken 
pursuant to paragraphs (b) or (c), or who withdraws 
under circumstances that require or permit the lawyer 
to take action under either of those paragraphs, shall 
proceed as the lawyer reasonably believes necessary to 
assure that the organization’s highest authority is 
informed of the lawyer’s discharge or withdrawal. 

(f) In dealing with an organization's directors, officers, 
employees, members, shareholders or other 
constituents, a lawyer shall explain the identity of the 
client when the lawyer knows or reasonably should 
know that the organization's interests are adverse to 
those of the constituents with whom the lawyer is 
dealing. 

(g) A lawyer representing an organization may also 
represent any of its directors, officers, employees, 
members, shareholders or other constituents, subject 
to the provisions of Rule 1.7. If the organization's 
consent to the dual representation is required by Rule 
1.7, the consent may only be given by an appropriate 
official of the organization other than the individual 
who is to be represented, or by the shareholders. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (b) amended to conform 
to ABA Model Rule 1.13(b). 

Defined Terms (see Rule 1.0): 

“Believes” 
“Information relating to the representation” 
“Knows” 
“Matter” 
“Reasonable” 
“Reasonably” 
“Reasonably believes” 
“Reasonably should know” 
“Substantial” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code.  
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former government lawyer is screened from participation 
in the matter, as would be allowed under DR 5-105(I).  

Paragraph (c) incorporates the prohibitions in DR 8-
101(A)(1), (A)(4) and (B). It also allows screening of the 
disqualified lawyer to avoid disqualification of the entire 
firm. 

Paragraph (d) applies concurrent and former client 
conflicts to lawyers currently serving as a public officer or 
employee; it also incorporates in (d)(2) (i) –(iv) the 
limitations in DR 8-101(A)(1)-(4), with the addition in 
(d)(2)(iv) of language from MR 1.11 that a lawyer is 
prohibited from using only that government information 
that the lawyer knows is confidential. Paragraph (d)(2)(v) 
is the converse of DR 5-109(B), and has no counterpart in 
the Oregon Code other than the general former client 
conflict provision of DR 5-105. Paragraph (d)(2)(vi) has no 
counterpart in the Oregon Code; it is an absolute bar to 
negotiating for private employment while a serving in a 
non-judicial government position for anyone other than a 
law clerk or staff lawyer assisting in the official duties of a 
judicial officer. 

Paragraph (e) is taken from DR 8-101(C) to retain a 
relatively recent addition to the Oregon Code. 

Paragraph (f) is taken from DR 8-101(D), also to retain a 
relatively recent addition to the Oregon Code. 

Comparison to ABA Model Rule 

Paragraph (a) is identical to the ABA Model Rule, with the 
addition of a cross-reference to Rule 1.12, to clarify the 
scope of the rule. 

Paragraphs (b) and (c) are identical to the Model Rule, 
except that the limitation on apportionment of fees does 
not apply when a former government lawyer is 
disqualified and screened from participation in a matter. 
MR 1.10(c) does not prescribe the screening methods; 
MR 1.0 defines screening as “timely…procedures that are 
reasonably adequate.”  

Paragraphs (d)(2)(i)-(iv) are not found in the Model Rules; 
as discussed above, they are taken from DR 8-101(A). 
Paragraph (d)(2)(v) is modified to require consent of the 
lawyer’s former client as well as the appropriate 
government agency, to continue the Oregon Code 
requirement of current and former client consent in such 
situations. Paragraph (d)(2)(vi) deviates from the Model 
Rule to clarify that the exception applies to staff lawyers 
who do not perform traditional “law clerk” functions. 

Paragraph (e) has no counterpart in the Model Rules.  

Paragraph (f) also has no counterpart in the Model Rules.  

RULE 1.12 FORMER JUDGE, ARBITRATOR, MEDIATOR OR 
OTHER THIRD-PARTY NEUTRAL 

(a) Except as stated in paragraph (d) and Rule 2.4(b), 
a lawyer shall not represent anyone in connection with 
a matter in which the lawyer participated personally 
and substantially as a judge or other adjudicative 
officer or law clerk to such a person or as an 
arbitrator, mediator or other third-party neutral, 
unless all parties to the proceeding give informed 
consent, confirmed in writing. 

(b) A lawyer shall not negotiate for employment with 
any person who is involved as a party or as lawyer for a 
party in a matter in which the lawyer is participating 
personally and substantially as a judge or other 
adjudicative officer or as an arbitrator, mediator or 
other third-party neutral. A lawyer serving as a law 
clerk or staff lawyer to or otherwise assisting in the 
official duties of a judge or other adjudicative officer 
may negotiate for employment with a party or lawyer 
involved in a matter in which the clerk is participating 
personally and substantially, but only after the lawyer 
has notified the judge or other adjudicative officer. 

(c) If a lawyer is disqualified by paragraph (a), no lawyer 
in a firm with which that lawyer is associated may 
knowingly undertake or continue representation in the 
matter unless: 

(1) the disqualified lawyer is timely screened from 
any participation in the matter substantially in 
accordance with the procedures set forth in Rule 
1.10(c); and 

(2) written notice is promptly given to the parties 
and any appropriate tribunal to enable them to 
ascertain compliance with the provisions of this 
rule. 

(d) An arbitrator selected as a partisan of a party in a 
multimember arbitration panel is not prohibited from 
subsequently representing that party. 

Adopted 01/01/05 

Amended 01/01/14: References in paragraph (a) 
reversed. 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Matter” 
“Screened” 
“Substantial” 
“Tribunal” 
“Written” 

Comparison to Oregon Code 
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Paragraph (a) is essentially the same as DR 5-109(A), with 
an exception created for lawyers serving as mediators 
under Rule 2.4(b). 

Paragraph (b) has no equivalent rule in the Oregon Code; 
like Rule 1.11(d)(2)(vi) it address the conflict that arises 
when a person serving as, or as a clerk or staff lawyer to, 
a judge or other third party neutral, negotiates for 
employment with a party or a party’s lawyer. This 
situation is covered under DR 5-101(A), but its 
application may not be as clear. 

Paragraph (c) applies the vicarious disqualification that 
would be imposed under DR 5-105(G) to a DR 5-109 
conflict; the screening provision is broader than DR 5-
105(I), which is limited to lawyers moving between firms. 

Paragraph (d) has no counterpart in the Oregon Code. 

Comparison to ABA Model Rule 

This is the ABA Model Rule, except that it requires 
screening substantially in accordance with the specific 
procedures in Rule 1.10(c). It deviates slightly to clarify 
that (b) applies to staff lawyers who do not perform 
traditional “law clerk” functions. 

RULE 1.13 ORGANIZATION AS CLIENT 

(a) A lawyer employed or retained by an organization 
represents the organization acting through its duly 
authorized constituents. 

(b) If a lawyer for an organization knows that an officer, 
employee or other person associated with the 
organization is engaged in action, intends to act or 
refuses to act in a matter related to the representation 
that is a violation of a legal obligation to the 
organization, or a violation of law which reasonably 
might be imputed to the organization, and that is likely 
to result in substantial injury to the organization, then 
the lawyer shall proceed as is reasonably necessary in 
the best interest of the organization. Unless the lawyer 
reasonably believes that it is not necessary in the best 
interest of the organization to do so, the lawyer shall 
refer the matter to higher authority in the organization, 
including, if warranted by the circumstances, referral to 
the highest authority that can act on behalf of the 
organization as determined by applicable law. 

(c) Except as provided in paragraph (d), if 

(1) despite the lawyer's efforts in accordance with 
paragraph (b) the highest authority that can act on 
behalf of the organization insists upon or fails to 
address in a timely and appropriate manner an 
action or a refusal to act, that is clearly a violation 
of law, and 

(2) the lawyer reasonably believes that the 
violation is reasonably certain to result in 

substantial injury to the organization, then the 
lawyer may reveal information relating to the 
representation whether or not Rule 1.6 permits 
such disclosure, but only if and to the extent the 
lawyer reasonably believes necessary to prevent 
substantial injury to the organization. 

(d) Paragraph (c) shall not apply with respect to 
information relating to a lawyer’s representation of an 
organization to investigate an alleged violation of law, 
or to defend the organization or an officer, employee or 
other constituent associated with the organization 
against a claim arising out of an alleged violation of law. 

(e) A lawyer who reasonably believes that he or she has 
been discharged because of the lawyer’s actions taken 
pursuant to paragraphs (b) or (c), or who withdraws 
under circumstances that require or permit the lawyer 
to take action under either of those paragraphs, shall 
proceed as the lawyer reasonably believes necessary to 
assure that the organization’s highest authority is 
informed of the lawyer’s discharge or withdrawal. 

(f) In dealing with an organization's directors, officers, 
employees, members, shareholders or other 
constituents, a lawyer shall explain the identity of the 
client when the lawyer knows or reasonably should 
know that the organization's interests are adverse to 
those of the constituents with whom the lawyer is 
dealing. 

(g) A lawyer representing an organization may also 
represent any of its directors, officers, employees, 
members, shareholders or other constituents, subject 
to the provisions of Rule 1.7. If the organization's 
consent to the dual representation is required by Rule 
1.7, the consent may only be given by an appropriate 
official of the organization other than the individual 
who is to be represented, or by the shareholders. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (b) amended to conform 
to ABA Model Rule 1.13(b). 

Defined Terms (see Rule 1.0): 

“Believes” 
“Information relating to the representation” 
“Knows” 
“Matter” 
“Reasonable” 
“Reasonably” 
“Reasonably believes” 
“Reasonably should know” 
“Substantial” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code.  
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Comparison to ABA Model Rule 

This is the ABA Model Rule, as amended in August 2003, 
except that in paragraph (g), the words “may only” 
replace “shall” to make it clear that the rule does not 
require the organization to consent. 

RULE 1.14 CLIENT WITH DIMINISHED CAPACITY 

(a) When a client's capacity to make adequately 
considered decisions in connection with a 
representation is diminished, whether because of 
minority, mental impairment or for some other reason, 
the lawyer shall, as far as reasonably possible, maintain 
a normal client-lawyer relationship with the client. 

(b) When the lawyer reasonably believes that the client 
has diminished capacity, is at risk of substantial 
physical, financial or other harm unless action is taken 
and cannot adequately act in the client's own interest, 
the lawyer may take reasonably necessary protective 
action, including consulting with individuals or entities 
that have the ability to take action to protect the client 
and, in appropriate cases, seeking the appointment of a 
guardian ad litem, conservator or guardian. 

(c) Information relating to the representation of a client 
with diminished capacity is protected by Rule 1.6. When 
taking protective action pursuant to paragraph (b), the 
lawyer is impliedly authorized under Rule 1.6(a) to 
reveal information about the client, but only to the 
extent reasonably necessary to protect the client's 
interests. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Information relating to the representation of a client” 
“Reasonably” 
“Reasonably believes” 
“Substantial” 

Comparison to Oregon Code 

Paragraph (b) is similar to DR 7-101(C), but offers more 
guidance as to the circumstances when a lawyer can take 
protective action in regard to a client. Paragraph (a) and 
(c) have no counterparts in the Oregon Code, but provide 
helpful guidance for lawyers representing clients with 
diminished capacity. 

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 1.15-1 SAFEKEEPING PROPERTY 

(a) A lawyer shall hold property of clients or third 
persons that is in a lawyer's possession separate from 
the lawyer's own property. Funds, including advances 

for costs and expenses and escrow and other funds held 
for another, shall be kept in a separate "Lawyer Trust 
Account" maintained in the jurisdiction where the 
lawyer's office is situated. Each lawyer trust account 
shall be an interest bearing account in a financial 
institution selected by the lawyer or law firm in the 
exercise of reasonable care. Lawyer trust accounts shall 
conform to the rules in the jurisdictions in which the 
accounts are maintained. Other property shall be 
identified as such and appropriately safeguarded. 
Complete records of such account funds and other 
property shall be kept by the lawyer and shall be 
preserved for a period of five years after termination of 
the representation. 

(b) A lawyer may deposit the lawyer's own funds in a 
lawyer trust account for the sole purposes of paying 
bank service charges or meeting minimum balance 
requirements on that account, but only in amounts 
necessary for those purposes. 

(c) A lawyer shall deposit into a lawyer trust account 
legal fees and expenses that have been paid in advance, 
to be withdrawn by the lawyer only as fees are earned 
or expenses incurred, unless the fee is denominated as 
“earned on receipt,” “nonrefundable” or similar terms 
and complies with Rule 1.5(c)(3).  

(d) Upon receiving funds or other property in which a 
client or third person has an interest, a lawyer shall 
promptly notify the client or third person. Except as 
stated in this rule or otherwise permitted by law or by 
agreement with the client, a lawyer shall promptly 
deliver to the client or third person any funds or other 
property that the client or third person is entitled to 
receive and, upon request by the client or third person, 
shall promptly render a full accounting regarding such 
property. 

(e) When in the course of representation a lawyer is in 
possession of property in which two or more persons 
(one of whom may be the lawyer) claim interests, the 
property shall be kept separate by the lawyer until the 
dispute is resolved. The lawyer shall promptly distribute 
all portions of the property as to which the interests are 
not in dispute. 

Adopted 01/01/05 

Amended 11/30/05: Paragraph (a) amended to eliminate 
permission to have trust account “elsewhere with the 
consent of the client” and to require accounts to conform 
to jurisdiction in which located. Paragraph (b) amended 
to allow deposit of lawyer funds to meet minimum 
balance requirements. 

Amended 12/01/10: Paragraph (c) amended to create an 
exception for fees “earned on receipt” within the 
meaning of Rule 1.5(c)(3). 

 

Oregon Rules of Professional Conduct (1/11/2018) Page 15 

Defined Terms (see Rule 1.0): 

“Law firm” 
 “Reasonable” 

Comparison to Oregon Code 

Paragraphs (a)-(e) contain all of the elements of DR 9-
101(A)-(C) and (D)(1), albeit in slightly different order. 
The rule is broader than DR 9-101 in that it also applies 
to the property of prospective clients and third persons 
received by a lawyer. Paragraph (c) makes it clear that 
fees and costs paid in advance must be held in trust until 
earned unless the fee is denominated “earned on 
receipt” and complies with the requirements of Rule 
1.5(c)(3). 

Comparison to ABA Model Rule 

Paragraph (a) has been modified slightly from the Model 
Rule, which applies only to property held “in connection 
with a representation,” while Oregon’s rule continues to 
apply to all property, regardless of the capacity in which 
it is held by the lawyer. The Model Rule allows trust 
accounts to be maintained “elsewhere with the consent 
of the client or third person.” There is no requirement in 
the Model Rule that the account to be labeled a “Lawyer 
Trust Account” or that it be selected by the lawyer “in 
the exercise of reasonable care.” The Model Rule also 
makes no provision for “earned on receipt fees.” 

RULE 1.15-2 IOLTA ACCOUNTS AND TRUST ACCOUNT 
OVERDRAFT NOTIFICATION 

(a) A lawyer trust account for client funds that cannot 
earn interest in excess of the costs of generating such 
interest (“net interest”) shall be referred to as an IOLTA 
(Interest on Lawyer Trust Accounts) account. IOLTA 
accounts shall be operated in accordance with this rule 
and with operating regulations and procedures as may 
be established by the Oregon State Bar with the 
approval of the Oregon Supreme Court. 

(b) All client funds shall be deposited in the lawyer’s or 
law firm’s IOLTA account unless a particular client’s 
funds can earn net interest. All interest earned by funds 
held in the IOLTA account shall be paid to the Oregon 
Law Foundation as provided in this rule. 

(c) Client funds that can earn net interest shall be 
deposited in an interest bearing trust account for the 
client’s benefit and the net interest earned by funds in 
such an account shall be held in trust as property of the 
client in the same manner as is provided in paragraphs 
(a) through (d) of Rule 1.15-1 for the principal funds of 
the client. The interest bearing account shall be either: 

(1) a separate account for each particular client or 
client matter; or 

(2) a pooled lawyer trust account with 
subaccounting which will provide for computation 
of interest earned by each client's funds and the 
payment thereof, net of any bank service charges, 
to each client. 

(d) In determining whether client funds can or cannot 
earn net interest, the lawyer or law firm shall consider 
the following factors: 

(1) the amount of the funds to be deposited; 

(2) the expected duration of the deposit, including 
the likelihood of delay in the matter for which the 
funds are held; 

(3) the rates of interest at financial institutions 
where the funds are to be deposited; 

(4) the cost of establishing and administering a 
separate interest bearing lawyer trust account for 
the client’s benefit, including service charges 
imposed by financial institutions, the cost of the 
lawyer or law firm's services, and the cost of 
preparing any tax-related documents to report or 
account for income accruing to the client’s benefit; 

( 5) the capability of financial institutions, the 
lawyer or the law firm to calculate and pay income 
to individual clients; and 

(6) any other circumstances that affect the ability of 
the client’s funds to earn a net return for the client. 

(e) The lawyer or law firm shall review the IOLTA 
account at reasonable intervals to determine whether 
circumstances have changed that require further action 
with respect to the funds of a particular client. 

(f) If a lawyer or law firm determines that a particular 
client’s funds in an IOLTA account either did or can earn 
net interest, the lawyer shall transfer the funds into an 
account specified in paragraph (c) of this rule and 
request a refund for the lesser of either: any interest 
earned by the client’s funds and remitted to the Oregon 
Law Foundation; or the interest the client’s funds would 
have earned had those funds been placed in an interest 
bearing account for the benefit of the client at the same 
bank. 

(1) The request shall be made in writing to the 
Oregon Law Foundation within a reasonable period 
of time after the interest was remitted to the 
Foundation and shall be accompanied by written 
verification from the financial institution of the 
interest amount. 

(2) The Oregon Law Foundation will not refund 
more than the amount of interest it received from 
the client’s funds in question. The refund shall be 
remitted to the financial institution for transmittal 
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Comparison to ABA Model Rule 

This is the ABA Model Rule, as amended in August 2003, 
except that in paragraph (g), the words “may only” 
replace “shall” to make it clear that the rule does not 
require the organization to consent. 

RULE 1.14 CLIENT WITH DIMINISHED CAPACITY 

(a) When a client's capacity to make adequately 
considered decisions in connection with a 
representation is diminished, whether because of 
minority, mental impairment or for some other reason, 
the lawyer shall, as far as reasonably possible, maintain 
a normal client-lawyer relationship with the client. 

(b) When the lawyer reasonably believes that the client 
has diminished capacity, is at risk of substantial 
physical, financial or other harm unless action is taken 
and cannot adequately act in the client's own interest, 
the lawyer may take reasonably necessary protective 
action, including consulting with individuals or entities 
that have the ability to take action to protect the client 
and, in appropriate cases, seeking the appointment of a 
guardian ad litem, conservator or guardian. 

(c) Information relating to the representation of a client 
with diminished capacity is protected by Rule 1.6. When 
taking protective action pursuant to paragraph (b), the 
lawyer is impliedly authorized under Rule 1.6(a) to 
reveal information about the client, but only to the 
extent reasonably necessary to protect the client's 
interests. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Information relating to the representation of a client” 
“Reasonably” 
“Reasonably believes” 
“Substantial” 

Comparison to Oregon Code 

Paragraph (b) is similar to DR 7-101(C), but offers more 
guidance as to the circumstances when a lawyer can take 
protective action in regard to a client. Paragraph (a) and 
(c) have no counterparts in the Oregon Code, but provide 
helpful guidance for lawyers representing clients with 
diminished capacity. 

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 1.15-1 SAFEKEEPING PROPERTY 

(a) A lawyer shall hold property of clients or third 
persons that is in a lawyer's possession separate from 
the lawyer's own property. Funds, including advances 

for costs and expenses and escrow and other funds held 
for another, shall be kept in a separate "Lawyer Trust 
Account" maintained in the jurisdiction where the 
lawyer's office is situated. Each lawyer trust account 
shall be an interest bearing account in a financial 
institution selected by the lawyer or law firm in the 
exercise of reasonable care. Lawyer trust accounts shall 
conform to the rules in the jurisdictions in which the 
accounts are maintained. Other property shall be 
identified as such and appropriately safeguarded. 
Complete records of such account funds and other 
property shall be kept by the lawyer and shall be 
preserved for a period of five years after termination of 
the representation. 

(b) A lawyer may deposit the lawyer's own funds in a 
lawyer trust account for the sole purposes of paying 
bank service charges or meeting minimum balance 
requirements on that account, but only in amounts 
necessary for those purposes. 

(c) A lawyer shall deposit into a lawyer trust account 
legal fees and expenses that have been paid in advance, 
to be withdrawn by the lawyer only as fees are earned 
or expenses incurred, unless the fee is denominated as 
“earned on receipt,” “nonrefundable” or similar terms 
and complies with Rule 1.5(c)(3).  

(d) Upon receiving funds or other property in which a 
client or third person has an interest, a lawyer shall 
promptly notify the client or third person. Except as 
stated in this rule or otherwise permitted by law or by 
agreement with the client, a lawyer shall promptly 
deliver to the client or third person any funds or other 
property that the client or third person is entitled to 
receive and, upon request by the client or third person, 
shall promptly render a full accounting regarding such 
property. 

(e) When in the course of representation a lawyer is in 
possession of property in which two or more persons 
(one of whom may be the lawyer) claim interests, the 
property shall be kept separate by the lawyer until the 
dispute is resolved. The lawyer shall promptly distribute 
all portions of the property as to which the interests are 
not in dispute. 

Adopted 01/01/05 

Amended 11/30/05: Paragraph (a) amended to eliminate 
permission to have trust account “elsewhere with the 
consent of the client” and to require accounts to conform 
to jurisdiction in which located. Paragraph (b) amended 
to allow deposit of lawyer funds to meet minimum 
balance requirements. 

Amended 12/01/10: Paragraph (c) amended to create an 
exception for fees “earned on receipt” within the 
meaning of Rule 1.5(c)(3). 
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Defined Terms (see Rule 1.0): 

“Law firm” 
 “Reasonable” 

Comparison to Oregon Code 

Paragraphs (a)-(e) contain all of the elements of DR 9-
101(A)-(C) and (D)(1), albeit in slightly different order. 
The rule is broader than DR 9-101 in that it also applies 
to the property of prospective clients and third persons 
received by a lawyer. Paragraph (c) makes it clear that 
fees and costs paid in advance must be held in trust until 
earned unless the fee is denominated “earned on 
receipt” and complies with the requirements of Rule 
1.5(c)(3). 

Comparison to ABA Model Rule 

Paragraph (a) has been modified slightly from the Model 
Rule, which applies only to property held “in connection 
with a representation,” while Oregon’s rule continues to 
apply to all property, regardless of the capacity in which 
it is held by the lawyer. The Model Rule allows trust 
accounts to be maintained “elsewhere with the consent 
of the client or third person.” There is no requirement in 
the Model Rule that the account to be labeled a “Lawyer 
Trust Account” or that it be selected by the lawyer “in 
the exercise of reasonable care.” The Model Rule also 
makes no provision for “earned on receipt fees.” 

RULE 1.15-2 IOLTA ACCOUNTS AND TRUST ACCOUNT 
OVERDRAFT NOTIFICATION 

(a) A lawyer trust account for client funds that cannot 
earn interest in excess of the costs of generating such 
interest (“net interest”) shall be referred to as an IOLTA 
(Interest on Lawyer Trust Accounts) account. IOLTA 
accounts shall be operated in accordance with this rule 
and with operating regulations and procedures as may 
be established by the Oregon State Bar with the 
approval of the Oregon Supreme Court. 

(b) All client funds shall be deposited in the lawyer’s or 
law firm’s IOLTA account unless a particular client’s 
funds can earn net interest. All interest earned by funds 
held in the IOLTA account shall be paid to the Oregon 
Law Foundation as provided in this rule. 

(c) Client funds that can earn net interest shall be 
deposited in an interest bearing trust account for the 
client’s benefit and the net interest earned by funds in 
such an account shall be held in trust as property of the 
client in the same manner as is provided in paragraphs 
(a) through (d) of Rule 1.15-1 for the principal funds of 
the client. The interest bearing account shall be either: 

(1) a separate account for each particular client or 
client matter; or 

(2) a pooled lawyer trust account with 
subaccounting which will provide for computation 
of interest earned by each client's funds and the 
payment thereof, net of any bank service charges, 
to each client. 

(d) In determining whether client funds can or cannot 
earn net interest, the lawyer or law firm shall consider 
the following factors: 

(1) the amount of the funds to be deposited; 

(2) the expected duration of the deposit, including 
the likelihood of delay in the matter for which the 
funds are held; 

(3) the rates of interest at financial institutions 
where the funds are to be deposited; 

(4) the cost of establishing and administering a 
separate interest bearing lawyer trust account for 
the client’s benefit, including service charges 
imposed by financial institutions, the cost of the 
lawyer or law firm's services, and the cost of 
preparing any tax-related documents to report or 
account for income accruing to the client’s benefit; 

( 5) the capability of financial institutions, the 
lawyer or the law firm to calculate and pay income 
to individual clients; and 

(6) any other circumstances that affect the ability of 
the client’s funds to earn a net return for the client. 

(e) The lawyer or law firm shall review the IOLTA 
account at reasonable intervals to determine whether 
circumstances have changed that require further action 
with respect to the funds of a particular client. 

(f) If a lawyer or law firm determines that a particular 
client’s funds in an IOLTA account either did or can earn 
net interest, the lawyer shall transfer the funds into an 
account specified in paragraph (c) of this rule and 
request a refund for the lesser of either: any interest 
earned by the client’s funds and remitted to the Oregon 
Law Foundation; or the interest the client’s funds would 
have earned had those funds been placed in an interest 
bearing account for the benefit of the client at the same 
bank. 

(1) The request shall be made in writing to the 
Oregon Law Foundation within a reasonable period 
of time after the interest was remitted to the 
Foundation and shall be accompanied by written 
verification from the financial institution of the 
interest amount. 

(2) The Oregon Law Foundation will not refund 
more than the amount of interest it received from 
the client’s funds in question. The refund shall be 
remitted to the financial institution for transmittal 
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to the lawyer or law firm, after appropriate 
accounting and reporting. 

(g) No earnings from a lawyer trust account shall be 
made available to a lawyer or the lawyer’s firm. 

(h) A lawyer or law firm may maintain a lawyer trust 
account only at a financial institution that: 

(1) is authorized by state or federal banking laws to 
transact banking business in the state where the 
account is maintained; 

(2) is insured by the Federal Deposit Insurance 
Corporation or an analogous federal government 
agency; 

(3) has entered into an agreement with the Oregon 
Law Foundation: 

(i) to remit to the Oregon Law Foundation, at least 
quarterly, interest earned by the IOLTA account, 
computed in accordance with the institution’s 
standard accounting practices, less reasonable 
service charges, if any; and 

(ii) to deliver to the Oregon Law Foundation a 
report with each remittance showing the name of 
the lawyer or law firm for whom the remittance is 
sent, the number of the IOLTA account as assigned 
by the financial institution, the average daily 
collected account balance or the balance on which 
the interest remitted was otherwise computed for 
each month for which the remittance is made, the 
rate of interest applied, the period for which the 
remittance is made, and the amount and 
description of any service charges deducted during 
the remittance period; and 

(4) has entered into an overdraft notification 
agreement with the Oregon State Bar requiring the 
financial institution to report to the Oregon State 
Bar Disciplinary Counsel when any properly payable 
instrument is presented against such account 
containing insufficient funds, whether or not the 
instrument is honored. 

(i) Overdraft notification agreements with financial 
institutions shall require that the following information 
be provided in writing to Disciplinary Counsel within ten 
banking days of the date the item was returned unpaid: 

(1) the identity of the financial institution; 

(2) the identity of the lawyer or law firm; 

(3) the account number; and 

(4) either (i) the amount of the overdraft and the 
date it was created; or (ii) the amount of the 
returned instrument and the date it was returned. 

(j) Agreements between financial institutions and the 
Oregon State Bar or the Oregon Law Foundation shall 
apply to all branches of the financial institution. Such 
agreements shall not be canceled except upon a thirty-
day notice in writing to OSB Disciplinary Counsel in the 
case of a trust account overdraft notification agreement 
or to the Oregon Law Foundation in the case of an 
IOLTA agreement. 

(k) Nothing in this rule shall preclude financial 
institutions which participate in any trust account 
overdraft notification program from charging lawyers or 
law firms for the reasonable costs incurred by the 
financial institutions in participating in such program. 

(l) Every lawyer who receives notification from a 
financial institution that any instrument presented 
against his or her lawyer trust account was presented 
against insufficient funds, whether or not the 
instrument was honored, shall promptly notify 
Disciplinary Counsel in writing of the same information 
required by paragraph (i). The lawyer shall include a full 
explanation of the cause of the overdraft. 

(m) For the purposes of paragraph (h)(3), “service 
charges” are limited to the institution’s following 
customary check and deposit processing charges: 
monthly maintenance fees, per item check charges, 
items deposited charges and per deposit charges. Any 
other fees or transactions costs are not “service 
charges” for purposes of paragraph (h)(3) and must be 
paid by the lawyer or law firm. 

Adopted 01/01/05 

Amended 11/30/05: Paragraph (a) amended to clarify 
scope of rule. Paragraph (h) amended to allow 
remittance of interest to OLF in accordance with bank’s 
standard accounting practice, and to report either the 
average daily collected account balance or the balance 
on which interest was otherwise computed. Paragraph (j) 
amended to require notice to OLF of cancellation of IOLTA 
agreement. Paragraph (m) and (n) added. 

Amended 01/01/12: Requirement for annual certification, 
formerly paragraph (m), deleted and obligation moved to 
ORS Chapter 9. 

Amended 01/01/14: Paragraph (f) revised to clarify the 
amount of interest that is to be refunded if client funds 
are mistakenly placed in an IOLTA account. 

Defined Terms (see Rule 1.0) 
“Firm” 
“Law Firm” 
“Matter” 
“Reasonable” 
“Writing” 
“Written” 
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Comparison to Oregon Code 

This rule is a significant revision of the IOLTA provisions 
of DR 9-101 and the trust account overdraft notification 
provisions of DR 9-102. The original changes were 
prompted by the US Supreme Court’s decision in Brown 
v. Washington Legal Foundation that clients are entitled 
to “net interest” that can be earned on funds held in 
trust. Additional changes were made to conform the rule 
to banking practice and to clarify the requirement for 
annual certification. 

Comparison to ABA Model Rule 

The Model Rule has no equivalent provisions regarding 
IOLTA and the trust account overdraft notification 
programs. In most jurisdictions those are stand-alone 
Supreme Court orders. 

RULE 1.16 DECLINING OR TERMINATING 
REPRESENTATION 

(a) Except as stated in paragraph (c), a lawyer shall not 
represent a client or, where representation has 
commenced, shall withdraw from the representation of 
a client if: 

(1) the representation will result in violation of the 
Rules of Professional Conduct or other law; 

(2) the lawyer's physical or mental condition 
materially impairs the lawyer's ability to represent 
the client; or 

(3) the lawyer is discharged. 

(b) Except as stated in paragraph (c), a lawyer may 
withdraw from representing a client if: 

(1) withdrawal can be accomplished without 
material adverse effect on the interests of the 
client; 

(2) the client persists in a course of action involving 
the lawyer's services that the lawyer reasonably 
believes is criminal or fraudulent; 

(3) the client has used the lawyer's services to 
perpetrate a crime or fraud; 

(4) the client insists upon taking action that the 
lawyer considers repugnant or with which the 
lawyer has a fundamental disagreement; 

(5) the client fails substantially to fulfill an 
obligation to the lawyer regarding the lawyer's 
services and has been given reasonable warning 
that the lawyer will withdraw unless the obligation 
is fulfilled; 

(6) the representation will result in an 
unreasonable financial burden on the lawyer or has 

been rendered unreasonably difficult by the client; 
or  

(7) other good cause for withdrawal exists. 

(c) A lawyer must comply with applicable law requiring 
notice to or permission of a tribunal when terminating a 
representation. When ordered to do so by a tribunal, a 
lawyer shall continue representation notwithstanding 
good cause for terminating the representation. 

(d) Upon termination of representation, a lawyer shall 
take steps to the extent reasonably practicable to 
protect a client's interests, such as giving reasonable 
notice to the client, allowing time for employment of 
other counsel, surrendering papers and property to 
which the client is entitled and refunding any advance 
payment of fee or expense that has not been earned or 
incurred. The lawyer may retain papers, personal 
property and money of the client to the extent 
permitted by other law. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Fraud” 
“Fraudulent” 
“Reasonable” 
“Reasonably” 
“Reasonably believes” 
“Substantial” 
“Tribunal” 

Comparison to Oregon Code 

This rule is essentially the same as DR 2-110, except that 
it specifically applies to declining a representation as well 
as withdrawing from representation. Paragraph (a) 
parallels the circumstances in which DR 2-110(B) 
mandates withdrawal, and also includes when the client 
is acting “merely for the purpose of harassing or 
maliciously injuring” another person, which is prohibited 
in DR 2-109(A)(1) and DR 7-102(A)(1). 

Paragraph (b) is similar to DR 2-110(C) regarding 
permissive withdrawal. It allows withdrawal for any 
reason if it can be accomplished without “material 
adverse effect” on the client. Withdrawal is also allowed 
if the lawyer considers the client’s conduct repugnant or 
if the lawyer fundamentally disagrees with it. 

Paragraph (c) is like DR 2-110(A)(1) in requiring 
compliance with applicable law requiring notice or 
permission from the tribunal; it also clarifies the lawyer’s 
obligations if permission is denied. 

Paragraph (d) incorporates DR 2-110(A)(2) and (3). The 
final sentence has no counterpart in the Oregon Code; it 
recognizes the right of a lawyer to retain client papers 
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to the lawyer or law firm, after appropriate 
accounting and reporting. 

(g) No earnings from a lawyer trust account shall be 
made available to a lawyer or the lawyer’s firm. 

(h) A lawyer or law firm may maintain a lawyer trust 
account only at a financial institution that: 

(1) is authorized by state or federal banking laws to 
transact banking business in the state where the 
account is maintained; 

(2) is insured by the Federal Deposit Insurance 
Corporation or an analogous federal government 
agency; 

(3) has entered into an agreement with the Oregon 
Law Foundation: 

(i) to remit to the Oregon Law Foundation, at least 
quarterly, interest earned by the IOLTA account, 
computed in accordance with the institution’s 
standard accounting practices, less reasonable 
service charges, if any; and 

(ii) to deliver to the Oregon Law Foundation a 
report with each remittance showing the name of 
the lawyer or law firm for whom the remittance is 
sent, the number of the IOLTA account as assigned 
by the financial institution, the average daily 
collected account balance or the balance on which 
the interest remitted was otherwise computed for 
each month for which the remittance is made, the 
rate of interest applied, the period for which the 
remittance is made, and the amount and 
description of any service charges deducted during 
the remittance period; and 

(4) has entered into an overdraft notification 
agreement with the Oregon State Bar requiring the 
financial institution to report to the Oregon State 
Bar Disciplinary Counsel when any properly payable 
instrument is presented against such account 
containing insufficient funds, whether or not the 
instrument is honored. 

(i) Overdraft notification agreements with financial 
institutions shall require that the following information 
be provided in writing to Disciplinary Counsel within ten 
banking days of the date the item was returned unpaid: 

(1) the identity of the financial institution; 

(2) the identity of the lawyer or law firm; 

(3) the account number; and 

(4) either (i) the amount of the overdraft and the 
date it was created; or (ii) the amount of the 
returned instrument and the date it was returned. 

(j) Agreements between financial institutions and the 
Oregon State Bar or the Oregon Law Foundation shall 
apply to all branches of the financial institution. Such 
agreements shall not be canceled except upon a thirty-
day notice in writing to OSB Disciplinary Counsel in the 
case of a trust account overdraft notification agreement 
or to the Oregon Law Foundation in the case of an 
IOLTA agreement. 

(k) Nothing in this rule shall preclude financial 
institutions which participate in any trust account 
overdraft notification program from charging lawyers or 
law firms for the reasonable costs incurred by the 
financial institutions in participating in such program. 

(l) Every lawyer who receives notification from a 
financial institution that any instrument presented 
against his or her lawyer trust account was presented 
against insufficient funds, whether or not the 
instrument was honored, shall promptly notify 
Disciplinary Counsel in writing of the same information 
required by paragraph (i). The lawyer shall include a full 
explanation of the cause of the overdraft. 

(m) For the purposes of paragraph (h)(3), “service 
charges” are limited to the institution’s following 
customary check and deposit processing charges: 
monthly maintenance fees, per item check charges, 
items deposited charges and per deposit charges. Any 
other fees or transactions costs are not “service 
charges” for purposes of paragraph (h)(3) and must be 
paid by the lawyer or law firm. 

Adopted 01/01/05 

Amended 11/30/05: Paragraph (a) amended to clarify 
scope of rule. Paragraph (h) amended to allow 
remittance of interest to OLF in accordance with bank’s 
standard accounting practice, and to report either the 
average daily collected account balance or the balance 
on which interest was otherwise computed. Paragraph (j) 
amended to require notice to OLF of cancellation of IOLTA 
agreement. Paragraph (m) and (n) added. 

Amended 01/01/12: Requirement for annual certification, 
formerly paragraph (m), deleted and obligation moved to 
ORS Chapter 9. 

Amended 01/01/14: Paragraph (f) revised to clarify the 
amount of interest that is to be refunded if client funds 
are mistakenly placed in an IOLTA account. 

Defined Terms (see Rule 1.0) 
“Firm” 
“Law Firm” 
“Matter” 
“Reasonable” 
“Writing” 
“Written” 
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Comparison to Oregon Code 

This rule is a significant revision of the IOLTA provisions 
of DR 9-101 and the trust account overdraft notification 
provisions of DR 9-102. The original changes were 
prompted by the US Supreme Court’s decision in Brown 
v. Washington Legal Foundation that clients are entitled 
to “net interest” that can be earned on funds held in 
trust. Additional changes were made to conform the rule 
to banking practice and to clarify the requirement for 
annual certification. 

Comparison to ABA Model Rule 

The Model Rule has no equivalent provisions regarding 
IOLTA and the trust account overdraft notification 
programs. In most jurisdictions those are stand-alone 
Supreme Court orders. 

RULE 1.16 DECLINING OR TERMINATING 
REPRESENTATION 

(a) Except as stated in paragraph (c), a lawyer shall not 
represent a client or, where representation has 
commenced, shall withdraw from the representation of 
a client if: 

(1) the representation will result in violation of the 
Rules of Professional Conduct or other law; 

(2) the lawyer's physical or mental condition 
materially impairs the lawyer's ability to represent 
the client; or 

(3) the lawyer is discharged. 

(b) Except as stated in paragraph (c), a lawyer may 
withdraw from representing a client if: 

(1) withdrawal can be accomplished without 
material adverse effect on the interests of the 
client; 

(2) the client persists in a course of action involving 
the lawyer's services that the lawyer reasonably 
believes is criminal or fraudulent; 

(3) the client has used the lawyer's services to 
perpetrate a crime or fraud; 

(4) the client insists upon taking action that the 
lawyer considers repugnant or with which the 
lawyer has a fundamental disagreement; 

(5) the client fails substantially to fulfill an 
obligation to the lawyer regarding the lawyer's 
services and has been given reasonable warning 
that the lawyer will withdraw unless the obligation 
is fulfilled; 

(6) the representation will result in an 
unreasonable financial burden on the lawyer or has 

been rendered unreasonably difficult by the client; 
or  

(7) other good cause for withdrawal exists. 

(c) A lawyer must comply with applicable law requiring 
notice to or permission of a tribunal when terminating a 
representation. When ordered to do so by a tribunal, a 
lawyer shall continue representation notwithstanding 
good cause for terminating the representation. 

(d) Upon termination of representation, a lawyer shall 
take steps to the extent reasonably practicable to 
protect a client's interests, such as giving reasonable 
notice to the client, allowing time for employment of 
other counsel, surrendering papers and property to 
which the client is entitled and refunding any advance 
payment of fee or expense that has not been earned or 
incurred. The lawyer may retain papers, personal 
property and money of the client to the extent 
permitted by other law. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Fraud” 
“Fraudulent” 
“Reasonable” 
“Reasonably” 
“Reasonably believes” 
“Substantial” 
“Tribunal” 

Comparison to Oregon Code 

This rule is essentially the same as DR 2-110, except that 
it specifically applies to declining a representation as well 
as withdrawing from representation. Paragraph (a) 
parallels the circumstances in which DR 2-110(B) 
mandates withdrawal, and also includes when the client 
is acting “merely for the purpose of harassing or 
maliciously injuring” another person, which is prohibited 
in DR 2-109(A)(1) and DR 7-102(A)(1). 

Paragraph (b) is similar to DR 2-110(C) regarding 
permissive withdrawal. It allows withdrawal for any 
reason if it can be accomplished without “material 
adverse effect” on the client. Withdrawal is also allowed 
if the lawyer considers the client’s conduct repugnant or 
if the lawyer fundamentally disagrees with it. 

Paragraph (c) is like DR 2-110(A)(1) in requiring 
compliance with applicable law requiring notice or 
permission from the tribunal; it also clarifies the lawyer’s 
obligations if permission is denied. 

Paragraph (d) incorporates DR 2-110(A)(2) and (3). The 
final sentence has no counterpart in the Oregon Code; it 
recognizes the right of a lawyer to retain client papers 
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and other property to the extent permitted by other law. 
The “other law” includes statutory lien rights as well as 
court decisions determining lawyer ownership of certain 
papers created during a representation. A lawyer’s right 
under other law to retain papers and other property 
remains subject to other obligations, such as the lawyer’s 
general fiduciary duty to avoid prejudicing a former 
client, which might supersede the right to claim a lien.  

Comparison with ABA Model Rule 

This is essentially identical to the Model Rule except that 
MR 1.16(d) refers on to the retention of the client’s 
“papers.” The additional language in the Oregon rule was 
taken from ORS 86.460. 

RULE 1.17 SALE OF LAW PRACTICE 

(a) A lawyer or law firm may sell or purchase all or part 
of a law practice, including goodwill, in accordance with 
this rule. 

(b) The selling lawyer, or the selling lawyer's legal 
representative, in the case of a deceased or disabled 
lawyer, shall provide written notice of the proposed 
sale to each current client whose legal work is subject 
to transfer, by certified mail, return receipt requested, 
to the client's last known address. The notice shall 
include the following information: 

(1) that a sale is proposed; 

(2) the identity of the purchasing lawyer or law 
firm, including the office address(es), and a brief 
description of the size and nature of the purchasing 
lawyer's or law firm's practice; 

(3) that the client may object to the transfer of its 
legal work, may take possession of any client files 
and property, and may retain counsel other than 
the purchasing lawyer or law firm; 

(4) that the client's legal work will be transferred to 
the purchasing lawyer or law firm, who will then 
take over the representation and act on the client's 
behalf, if the client does not object to the transfer 
within forty-five (45) days after the date the notice 
was mailed; and 

(5) whether the selling lawyer will withdraw from 
the representation not less than forty-five (45) days 
after the date the notice was mailed, whether or 
not the client consents to the transfer of its legal 
work. 

(c) The notice may describe the purchasing lawyer or 
law firm's qualifications, including the selling lawyer's 
opinion of the purchasing lawyer or law firm's 
suitability and competence to assume representation of 
the client, but only if the selling lawyer has made a 
reasonable effort to arrive at an informed opinion. 

(d) If certified mail is not effective to give the client 
notice, the selling lawyer shall take such steps as may 
be reasonable under the circumstances to give the 
client actual notice of the proposed sale and the other 
information required in subsection (b). 

(e) A client's consent to the transfer of its legal work to 
the purchasing lawyer or law firm will be presumed if 
no objection is received within forty-five (45) days after 
the date the notice was mailed. 

(f) If substitution of counsel is required by the rules of a 
tribunal in which a matter is pending, the selling lawyer 
shall assure that substitution of counsel is made. 

(g) The fees charged clients shall not be increased by 
reason of the sale except upon agreement of the client. 

(h) The sale of a law practice may be conditioned on the 
selling lawyer's ceasing to engage in the private practice 
of law or some particular area of practice for a 
reasonable period within the geographic area in which 
the practice has been conducted. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Known” 
“Law firm” 
“Matter” 
“Reasonable” 
“Tribunal” 
“Written” 

Comparison to Oregon Code 

This rule continues DR 2-111which, when adopted in 
1995, was derived in large part from Model Rule 1.17. 

Comparison to ABA Model Rule 

The Model Rule requires sale of the entire practice or 
practice area, and also requires that the selling lawyer 
cease to engage in the private practice of law, or the area 
of practice sold, within a certain geographic area. The 
Model Rule gives the client 90 days to object before it 
will be presumed the client has consented to the transfer 
of the client’s files. The Model Rule requires notice to all 
clients, not only current clients, but does not require that 
it be sent by certified mail. The Model Rule does not 
address the selling lawyer’s right to give an opinion of 
the purchasing lawyer’s qualifications. The Model Rule 
does not allow for client consent to an increase in the 
fees to be charged as a result of the sale. 

RULE 1.18 DUTIES TO PROSPECTIVE CLIENT 

(a) A person who consults with a lawyer about the 
possibility of forming a client-lawyer relationship with 
respect to a matter is a prospective client. 
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(b) Even when no client-lawyer relationship ensues, a 
lawyer who has learned information from a prospective 
client shall not use or reveal that information, except as 
Rule 1.9 would permit with respect to information of a 
former client. 

(c) A lawyer subject to paragraph (b) shall not represent 
a client with interests materially adverse to those of a 
prospective client in the same or a substantially related 
matter if the lawyer received information from the 
prospective client that could be significantly harmful to 
that person in the matter, except as provided in 
paragraph (d). If a lawyer is disqualified from 
representation under this paragraph, no lawyer in a 
firm with which that lawyer is associated may 
knowingly undertake or continue representation in such 
a matter, except as provided in paragraph (d). 

(d) When the lawyer has received disqualifying 
information as defined in paragraph (c), representation 
is permissible if: 

(1) both the affected client and the prospective client 
have given informed consent, confirmed in writing, or: 

(2) the lawyer who received the information took 
reasonable measures to avoid exposure to more 
disqualifying information than was reasonably 
necessary to determine whether to represent the 
prospective client; and  

(i) the disqualified lawyer is timely screened from any 
participation in the matter; and 

(ii) written notice is promptly given to the prospective 
client 

Adopted 01/01/05 

Amended 12/11/09: Paragraph (d) amended to conform 
to ABA Model Rule 1.18 except for prohibition against 
disqualified lawyer being apportioned a part of the fee. 

Amended 01/01/14: Paragraphs (a) and (b) amended 
slightly to conform to changes in the Model Rule. 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Matter” 
“Screened” 
“Substantial” 
“Written” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code. It is 
consistent with the rule of lawyer-client privilege that 
defines a client to include a person “who consults a 

lawyer with a view to obtaining professional legal 
services.” OEC 503(1)(a). The rule also codifies a 
significant body of case law and other authority that has 
interpreted the duty of confidentiality to apply to 
prospective clients. 

Comparison to ABA Model Rule 

This is identical to the ABA Model Rule, except it doesn’t 
prohibit the screened lawyer from sharing in the fee. 

COUNSELOR 

RULE 2.1 ADVISOR  

In representing a client, a lawyer shall exercise 
independent professional judgment and render candid 
advice. In rendering advice, a lawyer may refer not only 
to law but to other considerations such as moral, 
economic, social and political factors, that may be 
relevant to the client's situation. 

Adopted 01/01/05 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code, 
although it codifies the concept of exercising 
independent judgment that is fundamental to the role of 
the lawyer and which is mentioned specifically in DRs 2-
103, 5-101, 5-104, 5-108 and 7-101. 

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 2.2 [RESERVED] 

RULE 2.3 EVALUATION FOR USE BY THIRD PERSONS  

(a) A lawyer may provide an evaluation of a matter 
affecting a client for the use of someone other than the 
client if the lawyer reasonably believes that making the 
evaluation is compatible with other aspects of the 
lawyer's relationship with the client. 

(b) When the lawyer knows or reasonably should know 
that the evaluation is likely to affect the client's 
interests materially and adversely, the lawyer shall not 
provide the evaluation unless the client gives informed 
consent. 

(c) Except as disclosure is authorized in connection with 
a report of an evaluation, information relating to the 
evaluation is otherwise protected by Rule 1.6. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Informed consent” 
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and other property to the extent permitted by other law. 
The “other law” includes statutory lien rights as well as 
court decisions determining lawyer ownership of certain 
papers created during a representation. A lawyer’s right 
under other law to retain papers and other property 
remains subject to other obligations, such as the lawyer’s 
general fiduciary duty to avoid prejudicing a former 
client, which might supersede the right to claim a lien.  

Comparison with ABA Model Rule 

This is essentially identical to the Model Rule except that 
MR 1.16(d) refers on to the retention of the client’s 
“papers.” The additional language in the Oregon rule was 
taken from ORS 86.460. 

RULE 1.17 SALE OF LAW PRACTICE 

(a) A lawyer or law firm may sell or purchase all or part 
of a law practice, including goodwill, in accordance with 
this rule. 

(b) The selling lawyer, or the selling lawyer's legal 
representative, in the case of a deceased or disabled 
lawyer, shall provide written notice of the proposed 
sale to each current client whose legal work is subject 
to transfer, by certified mail, return receipt requested, 
to the client's last known address. The notice shall 
include the following information: 

(1) that a sale is proposed; 

(2) the identity of the purchasing lawyer or law 
firm, including the office address(es), and a brief 
description of the size and nature of the purchasing 
lawyer's or law firm's practice; 

(3) that the client may object to the transfer of its 
legal work, may take possession of any client files 
and property, and may retain counsel other than 
the purchasing lawyer or law firm; 

(4) that the client's legal work will be transferred to 
the purchasing lawyer or law firm, who will then 
take over the representation and act on the client's 
behalf, if the client does not object to the transfer 
within forty-five (45) days after the date the notice 
was mailed; and 

(5) whether the selling lawyer will withdraw from 
the representation not less than forty-five (45) days 
after the date the notice was mailed, whether or 
not the client consents to the transfer of its legal 
work. 

(c) The notice may describe the purchasing lawyer or 
law firm's qualifications, including the selling lawyer's 
opinion of the purchasing lawyer or law firm's 
suitability and competence to assume representation of 
the client, but only if the selling lawyer has made a 
reasonable effort to arrive at an informed opinion. 

(d) If certified mail is not effective to give the client 
notice, the selling lawyer shall take such steps as may 
be reasonable under the circumstances to give the 
client actual notice of the proposed sale and the other 
information required in subsection (b). 

(e) A client's consent to the transfer of its legal work to 
the purchasing lawyer or law firm will be presumed if 
no objection is received within forty-five (45) days after 
the date the notice was mailed. 

(f) If substitution of counsel is required by the rules of a 
tribunal in which a matter is pending, the selling lawyer 
shall assure that substitution of counsel is made. 

(g) The fees charged clients shall not be increased by 
reason of the sale except upon agreement of the client. 

(h) The sale of a law practice may be conditioned on the 
selling lawyer's ceasing to engage in the private practice 
of law or some particular area of practice for a 
reasonable period within the geographic area in which 
the practice has been conducted. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Known” 
“Law firm” 
“Matter” 
“Reasonable” 
“Tribunal” 
“Written” 

Comparison to Oregon Code 

This rule continues DR 2-111which, when adopted in 
1995, was derived in large part from Model Rule 1.17. 

Comparison to ABA Model Rule 

The Model Rule requires sale of the entire practice or 
practice area, and also requires that the selling lawyer 
cease to engage in the private practice of law, or the area 
of practice sold, within a certain geographic area. The 
Model Rule gives the client 90 days to object before it 
will be presumed the client has consented to the transfer 
of the client’s files. The Model Rule requires notice to all 
clients, not only current clients, but does not require that 
it be sent by certified mail. The Model Rule does not 
address the selling lawyer’s right to give an opinion of 
the purchasing lawyer’s qualifications. The Model Rule 
does not allow for client consent to an increase in the 
fees to be charged as a result of the sale. 

RULE 1.18 DUTIES TO PROSPECTIVE CLIENT 

(a) A person who consults with a lawyer about the 
possibility of forming a client-lawyer relationship with 
respect to a matter is a prospective client. 
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(b) Even when no client-lawyer relationship ensues, a 
lawyer who has learned information from a prospective 
client shall not use or reveal that information, except as 
Rule 1.9 would permit with respect to information of a 
former client. 

(c) A lawyer subject to paragraph (b) shall not represent 
a client with interests materially adverse to those of a 
prospective client in the same or a substantially related 
matter if the lawyer received information from the 
prospective client that could be significantly harmful to 
that person in the matter, except as provided in 
paragraph (d). If a lawyer is disqualified from 
representation under this paragraph, no lawyer in a 
firm with which that lawyer is associated may 
knowingly undertake or continue representation in such 
a matter, except as provided in paragraph (d). 

(d) When the lawyer has received disqualifying 
information as defined in paragraph (c), representation 
is permissible if: 

(1) both the affected client and the prospective client 
have given informed consent, confirmed in writing, or: 

(2) the lawyer who received the information took 
reasonable measures to avoid exposure to more 
disqualifying information than was reasonably 
necessary to determine whether to represent the 
prospective client; and  

(i) the disqualified lawyer is timely screened from any 
participation in the matter; and 

(ii) written notice is promptly given to the prospective 
client 

Adopted 01/01/05 

Amended 12/11/09: Paragraph (d) amended to conform 
to ABA Model Rule 1.18 except for prohibition against 
disqualified lawyer being apportioned a part of the fee. 

Amended 01/01/14: Paragraphs (a) and (b) amended 
slightly to conform to changes in the Model Rule. 

Defined Terms (see Rule 1.0): 

“Confirmed in writing” 
“Informed consent” 
“Firm” 
“Knowingly” 
“Matter” 
“Screened” 
“Substantial” 
“Written” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code. It is 
consistent with the rule of lawyer-client privilege that 
defines a client to include a person “who consults a 

lawyer with a view to obtaining professional legal 
services.” OEC 503(1)(a). The rule also codifies a 
significant body of case law and other authority that has 
interpreted the duty of confidentiality to apply to 
prospective clients. 

Comparison to ABA Model Rule 

This is identical to the ABA Model Rule, except it doesn’t 
prohibit the screened lawyer from sharing in the fee. 

COUNSELOR 

RULE 2.1 ADVISOR  

In representing a client, a lawyer shall exercise 
independent professional judgment and render candid 
advice. In rendering advice, a lawyer may refer not only 
to law but to other considerations such as moral, 
economic, social and political factors, that may be 
relevant to the client's situation. 

Adopted 01/01/05 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code, 
although it codifies the concept of exercising 
independent judgment that is fundamental to the role of 
the lawyer and which is mentioned specifically in DRs 2-
103, 5-101, 5-104, 5-108 and 7-101. 

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 2.2 [RESERVED] 

RULE 2.3 EVALUATION FOR USE BY THIRD PERSONS  

(a) A lawyer may provide an evaluation of a matter 
affecting a client for the use of someone other than the 
client if the lawyer reasonably believes that making the 
evaluation is compatible with other aspects of the 
lawyer's relationship with the client. 

(b) When the lawyer knows or reasonably should know 
that the evaluation is likely to affect the client's 
interests materially and adversely, the lawyer shall not 
provide the evaluation unless the client gives informed 
consent. 

(c) Except as disclosure is authorized in connection with 
a report of an evaluation, information relating to the 
evaluation is otherwise protected by Rule 1.6. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Informed consent” 
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“Knows” 
“Matter” 
“Reasonably believes” 
“Reasonably should know” 

Comparison to Oregon Code 

This rule is similar to DR 7-101(D), which was adopted in 
1997 based on former ABA Model Rule 2.3. Paragraph (b) 
is new in 2002 to require client consent only when the 
evaluation poses is a risk of material and adverse affect 
on the client. Under paragraph (a), when there is no such 
risk, the lawyer needs only to determine that the 
evaluation is compatible with other aspects of the 
relationship.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 2.4 LAWYER SERVING AS MEDIATOR  

(a) A lawyer serving as a mediator: 

(1) shall not act as a lawyer for any party against 
another party in the matter in mediation or in any 
related proceeding; and 

(2) must clearly inform the parties of and obtain the 
parties' consent to the lawyer's role as mediator. 

(b) A lawyer serving as a mediator: 

(1) may prepare documents that memorialize and 
implement the agreement reached in mediation; 

(2) shall recommend that each party seek 
independent legal advice before executing the 
documents; and 

(3) with the consent of all parties, may record or 
may file the documents in court. 

(c) The requirements of Rule 2.4(a)(2) and (b)(2) shall 
not apply to mediation programs established by 
operation of law or court order. 

Adopted 01/01/05 

Amended 01/01/14: Original paragraph (c) relating to 
firm representation deleted to eliminate conflict with RPC 
1.12. 

Defined Terms (see Rule 1.0): 

 “Matter” 

Comparison to Oregon Code 

This rule retains much of former DR 5-106. 

Comparison to ABA Model Rule 

ABA Model Rule 2.4 applies to a lawyer serving as a 
“third-party neutral,” including arbitrator, mediator or in 
“such other capacity as will enable the lawyer to assist 

the parties to resolve the matter.” It requires that the 
lawyer inform unrepresented parties that the lawyer is 
not representing them and, when necessary, explain the 
difference in the role of a third-party neutral. The Model 
Rule does not address the lawyer’s drafting of 
documents to implement the parties’ agreement, or the 
circumstances in which a member of the lawyer’s firm 
can represent a party. 

ADVOCATE 

RULE 3.1 MERITORIOUS CLAIMS AND CONTENTIONS  

In representing a client or the lawyer’s own interests, a 
lawyer shall not knowingly bring or defend a 
proceeding, assert a position therein, delay a trial or 
take other action on behalf of a client, unless there is a 
basis in law and fact for doing so that is not frivolous, 
which includes a good faith argument for an extension, 
modification or reversal of existing law, except that a 
lawyer for the defendant in a criminal proceeding, or 
the respondent in a proceeding that could result in 
incarceration may, nevertheless so defend the 
proceeding as to require that every element of the case 
be established. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a) amended to make 
applicable to a lawyer acting in the lawyer’s own 
interests. 

Defined Terms (see Rule 1.0): 

“Knowingly” 

Comparison to Oregon Code  

This rule retains the essence of DR 2-109(A)(2) and DR 7-
102(A)(2), although neither Oregon rule expressly 
confirms the right of a criminal defense lawyer to defend 
in a manner that requires establishment of every 
element of the case. 

Comparison to ABA Model Rule 

This is the ABA Model Rule, tailored slightly to track the 
language of DR 2-109(A)(2) and DR 7-102(A)(2). 

RULE 3.2 [RESERVED] 

RULE 3.3 CANDOR TOWARD THE TRIBUNAL 

(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a 
tribunal or fail to correct a false statement of 
material fact or law previously made to the tribunal 
by the lawyer; 
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(2) fail to disclose to the tribunal legal authority in 
the controlling jurisdiction known to the lawyer to 
be directly adverse to the position of the client and 
not disclosed by opposing counsel;  

(3) offer evidence that the lawyer knows to be 
false. If a lawyer, the lawyer's client, or a witness 
called by the lawyer, has offered material evidence 
and the lawyer comes to know of its falsity, the 
lawyer shall take reasonable remedial measures, 
including, if permitted, disclosure to the tribunal. A 
lawyer may refuse to offer evidence, other than the 
testimony of a defendant in a criminal matter, that 
the lawyer reasonably believes is false; 

(4) conceal or fail to disclose to a tribunal that 
which the lawyer is required by law to reveal; or 

(5) engage in other illegal conduct or conduct 
contrary to these Rules. 

(b) A lawyer who represents a client in an adjudicative 
proceeding and who knows that a person intends to 
engage, is engaging or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take 
reasonable remedial measures, including, if permitted, 
disclosure to the tribunal. 

(c) The duties stated in paragraphs (a) and (b) continue 
to the conclusion of the proceeding, but in no event 
require disclosure of information otherwise protected 
by Rule 1.6. 

(d) In an ex parte proceeding, a lawyer shall inform the 
tribunal of all material facts known to the lawyer that 
will enable the tribunal to make an informed decision, 
whether or not the facts are adverse. 

Adopted 01/01/05 

 Amended 12/01/10: Paragraphs (a)(3) and (b) amended 
to substitute “if permitted” for “if necessary;” paragraph 
(c) amended to make it clear that remedial measures do 
not require disclosure of information protected by Rule 
1.6.  

 

Defined Terms (see Rule 1.0): 

“Believes” 
“Fraudulent” 
“Knowingly” 
“Known” 
“Knows” 
“Matter” 
“Reasonable” 
“Reasonably believes” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a)(1) is similar to DR 7-102(A)(5), but also 
requires correction of a previously made statement that 
turns out to be false. 

Paragraph (a)(2) is the same as DR 7-106(B)(1). 

Paragraph (a)(3) combines the prohibition in DR 7-
102(A)(4) against presenting perjured testimony or false 
evidence with the remedial measures required in DR 7-
102(B). The rule clarifies that only materially false 
evidence requires remedial action. While the rule allows 
a criminal defense lawyer to refuse to offer evidence the 
lawyer reasonably believes is false, it recognizes that the 
lawyer must allow a criminal defendant to testify.  

Paragraphs (a)(4) and (5) are the same as DR 7-102(A)(3) 
and (8), respectively. 

Paragraph (b) is similar to and consistent with the 
interpretations of DR 7-102(B)(1). 

Paragraph (c) continues the duty of candor to the end of 
the proceeding, but, notwithstanding the language in 
paragraphs (a)(3) and (b), does not require disclosure of 
confidential client information otherwise protected by 
Rule 1.6. 

Paragraph (d) has no equivalent in the Oregon Code. 

Comparison to ABA Model Rule 

Subsections (4) and (5) of paragraph (a) do not exist in 
the Model Rule. Also, MR 3.3 (c) requires disclosure even 
if the information is protected by Rule 1.6. 

RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL 

A lawyer shall not: 

(a) knowingly and unlawfully obstruct another party's 
access to evidence or unlawfully alter, destroy or 
conceal a document or other material having potential 
evidentiary value. A lawyer shall not counsel or assist 
another person to do any such act; 

(b) falsify evidence; counsel or assist a witness to testify 
falsely; offer an inducement to a witness that is 
prohibited by law; or pay, offer to pay, or acquiesce in 
payment of compensation to a witness contingent upon 
the content of the witness's testimony or the outcome 
of the case; except that a lawyer may advance, 
guarantee or acquiesce in the payment of: 

(1) expenses reasonably incurred by a witness in 
attending or testifying; 

(2) reasonable compensation to a witness for the 
witness's loss of time in attending or testifying; or 

(3) a reasonable fee for the professional services of 
an expert witness. 
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“Knows” 
“Matter” 
“Reasonably believes” 
“Reasonably should know” 

Comparison to Oregon Code 

This rule is similar to DR 7-101(D), which was adopted in 
1997 based on former ABA Model Rule 2.3. Paragraph (b) 
is new in 2002 to require client consent only when the 
evaluation poses is a risk of material and adverse affect 
on the client. Under paragraph (a), when there is no such 
risk, the lawyer needs only to determine that the 
evaluation is compatible with other aspects of the 
relationship.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 2.4 LAWYER SERVING AS MEDIATOR  

(a) A lawyer serving as a mediator: 

(1) shall not act as a lawyer for any party against 
another party in the matter in mediation or in any 
related proceeding; and 

(2) must clearly inform the parties of and obtain the 
parties' consent to the lawyer's role as mediator. 

(b) A lawyer serving as a mediator: 

(1) may prepare documents that memorialize and 
implement the agreement reached in mediation; 

(2) shall recommend that each party seek 
independent legal advice before executing the 
documents; and 

(3) with the consent of all parties, may record or 
may file the documents in court. 

(c) The requirements of Rule 2.4(a)(2) and (b)(2) shall 
not apply to mediation programs established by 
operation of law or court order. 

Adopted 01/01/05 

Amended 01/01/14: Original paragraph (c) relating to 
firm representation deleted to eliminate conflict with RPC 
1.12. 

Defined Terms (see Rule 1.0): 

 “Matter” 

Comparison to Oregon Code 

This rule retains much of former DR 5-106. 

Comparison to ABA Model Rule 

ABA Model Rule 2.4 applies to a lawyer serving as a 
“third-party neutral,” including arbitrator, mediator or in 
“such other capacity as will enable the lawyer to assist 

the parties to resolve the matter.” It requires that the 
lawyer inform unrepresented parties that the lawyer is 
not representing them and, when necessary, explain the 
difference in the role of a third-party neutral. The Model 
Rule does not address the lawyer’s drafting of 
documents to implement the parties’ agreement, or the 
circumstances in which a member of the lawyer’s firm 
can represent a party. 

ADVOCATE 

RULE 3.1 MERITORIOUS CLAIMS AND CONTENTIONS  

In representing a client or the lawyer’s own interests, a 
lawyer shall not knowingly bring or defend a 
proceeding, assert a position therein, delay a trial or 
take other action on behalf of a client, unless there is a 
basis in law and fact for doing so that is not frivolous, 
which includes a good faith argument for an extension, 
modification or reversal of existing law, except that a 
lawyer for the defendant in a criminal proceeding, or 
the respondent in a proceeding that could result in 
incarceration may, nevertheless so defend the 
proceeding as to require that every element of the case 
be established. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a) amended to make 
applicable to a lawyer acting in the lawyer’s own 
interests. 

Defined Terms (see Rule 1.0): 

“Knowingly” 

Comparison to Oregon Code  

This rule retains the essence of DR 2-109(A)(2) and DR 7-
102(A)(2), although neither Oregon rule expressly 
confirms the right of a criminal defense lawyer to defend 
in a manner that requires establishment of every 
element of the case. 

Comparison to ABA Model Rule 

This is the ABA Model Rule, tailored slightly to track the 
language of DR 2-109(A)(2) and DR 7-102(A)(2). 

RULE 3.2 [RESERVED] 

RULE 3.3 CANDOR TOWARD THE TRIBUNAL 

(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a 
tribunal or fail to correct a false statement of 
material fact or law previously made to the tribunal 
by the lawyer; 
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(2) fail to disclose to the tribunal legal authority in 
the controlling jurisdiction known to the lawyer to 
be directly adverse to the position of the client and 
not disclosed by opposing counsel;  

(3) offer evidence that the lawyer knows to be 
false. If a lawyer, the lawyer's client, or a witness 
called by the lawyer, has offered material evidence 
and the lawyer comes to know of its falsity, the 
lawyer shall take reasonable remedial measures, 
including, if permitted, disclosure to the tribunal. A 
lawyer may refuse to offer evidence, other than the 
testimony of a defendant in a criminal matter, that 
the lawyer reasonably believes is false; 

(4) conceal or fail to disclose to a tribunal that 
which the lawyer is required by law to reveal; or 

(5) engage in other illegal conduct or conduct 
contrary to these Rules. 

(b) A lawyer who represents a client in an adjudicative 
proceeding and who knows that a person intends to 
engage, is engaging or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take 
reasonable remedial measures, including, if permitted, 
disclosure to the tribunal. 

(c) The duties stated in paragraphs (a) and (b) continue 
to the conclusion of the proceeding, but in no event 
require disclosure of information otherwise protected 
by Rule 1.6. 

(d) In an ex parte proceeding, a lawyer shall inform the 
tribunal of all material facts known to the lawyer that 
will enable the tribunal to make an informed decision, 
whether or not the facts are adverse. 

Adopted 01/01/05 

 Amended 12/01/10: Paragraphs (a)(3) and (b) amended 
to substitute “if permitted” for “if necessary;” paragraph 
(c) amended to make it clear that remedial measures do 
not require disclosure of information protected by Rule 
1.6.  

 

Defined Terms (see Rule 1.0): 

“Believes” 
“Fraudulent” 
“Knowingly” 
“Known” 
“Knows” 
“Matter” 
“Reasonable” 
“Reasonably believes” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a)(1) is similar to DR 7-102(A)(5), but also 
requires correction of a previously made statement that 
turns out to be false. 

Paragraph (a)(2) is the same as DR 7-106(B)(1). 

Paragraph (a)(3) combines the prohibition in DR 7-
102(A)(4) against presenting perjured testimony or false 
evidence with the remedial measures required in DR 7-
102(B). The rule clarifies that only materially false 
evidence requires remedial action. While the rule allows 
a criminal defense lawyer to refuse to offer evidence the 
lawyer reasonably believes is false, it recognizes that the 
lawyer must allow a criminal defendant to testify.  

Paragraphs (a)(4) and (5) are the same as DR 7-102(A)(3) 
and (8), respectively. 

Paragraph (b) is similar to and consistent with the 
interpretations of DR 7-102(B)(1). 

Paragraph (c) continues the duty of candor to the end of 
the proceeding, but, notwithstanding the language in 
paragraphs (a)(3) and (b), does not require disclosure of 
confidential client information otherwise protected by 
Rule 1.6. 

Paragraph (d) has no equivalent in the Oregon Code. 

Comparison to ABA Model Rule 

Subsections (4) and (5) of paragraph (a) do not exist in 
the Model Rule. Also, MR 3.3 (c) requires disclosure even 
if the information is protected by Rule 1.6. 

RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL 

A lawyer shall not: 

(a) knowingly and unlawfully obstruct another party's 
access to evidence or unlawfully alter, destroy or 
conceal a document or other material having potential 
evidentiary value. A lawyer shall not counsel or assist 
another person to do any such act; 

(b) falsify evidence; counsel or assist a witness to testify 
falsely; offer an inducement to a witness that is 
prohibited by law; or pay, offer to pay, or acquiesce in 
payment of compensation to a witness contingent upon 
the content of the witness's testimony or the outcome 
of the case; except that a lawyer may advance, 
guarantee or acquiesce in the payment of: 

(1) expenses reasonably incurred by a witness in 
attending or testifying; 

(2) reasonable compensation to a witness for the 
witness's loss of time in attending or testifying; or 

(3) a reasonable fee for the professional services of 
an expert witness. 
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(c) knowingly disobey an obligation under the rules of a 
tribunal, except for an open refusal based on an 
assertion that no valid obligation exists; 

(d) in pretrial procedure, knowingly make a frivolous 
discovery request or fail to make reasonably diligent 
effort to comply with a legally proper discovery request 
by an opposing party; 

(e) in trial, allude to any matter that the lawyer does 
not reasonably believe is relevant or that will not be 
supported by admissible evidence, assert personal 
knowledge of facts in issue except when testifying as a 
witness, or state a personal opinion as to the justness of 
a cause, the credibility of a witness, the culpability of a 
civil litigant or the guilt or innocence of an accused;  

(f) advise or cause a person to secrete himself or herself 
or to leave the jurisdiction of a tribunal for purposes of 
making the person unavailable as a witness therein; or 

(g) threaten to present criminal charges to obtain an 
advantage in a civil matter unless the lawyer reasonably 
believes the charge to be true and if the purpose of the 
lawyer is to compel or induce the person threatened to 
take reasonable action to make good the wrong which 
is the subject of the charge. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Knowingly” 
“Matter” 
“Reasonable” 
“Reasonably” 
“Reasonably believes” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a) is similar to DR 7-109(A). 

Paragraph (b) includes the rules regarding witness 
contact from DR 7-109, and also the prohibition against 
falsifying evidence that is found in DR 7-102(A)(6). 

Paragraph (c) is generally equivalent to DR 7-106(C)(7). 

Paragraph (d) has no equivalent in the Oregon Code. 

Paragraph (e) is the same as DR 7-106(C)(1), (3) and (4). 

Paragraph (f) retains the language of DR 7-109(B). 

Paragraph (g) retains DR 7-105. 

Comparison to ABA Model Rule 

Paragraphs (a), (c), (d) and (e) are the Model Code, with 
the addition of a “knowingly” standard in (a) and (d). 
Paragraph (b) has been amended to retain the specific 
rules regarding contact with witnesses from DR 7-109, 

beginning with “…or pay….” Paragraph (f) in the Model 
Rule prohibits requesting a person other than a client to 
refrain from volunteering information except when the 
person is a relative, employee or other agent of the client 
and the lawyer believes the person’s interests will not be 
adversely affected. Paragraph (g) does not exist in the 
Model Rules. 

RULE 3.5 IMPARTIALITY AND DECORUM OF THE 
TRIBUNAL 

A lawyer shall not: 

(a) seek to influence a judge, juror, prospective juror or 
other official by means prohibited by law; 

(b) communicate ex parte on the merits of a cause with 
such a person during the proceeding unless authorized 
to do so by law or court order; 

(c) communicate with a juror or prospective juror after 
discharge of the jury if: 

(1) the communication is prohibited by law or court 
order; 

(2) the juror has made known to the lawyer a desire 
not to communicate; or 

(3) the communication involves misrepresentation, 
coercion, duress or harassment;  

(d) engage in conduct intended to disrupt a tribunal; or 

(e) fail to reveal promptly to the court improper 
conduct by a venireman or a juror, or by another 
toward a venireman or a juror or a member of their 
families, of which the lawyer has knowledge. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (b) amended to add “on 
the merits of the cause.” 

Defined Terms (see Rule 1.0): 

“Known” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a) has no counterpart in the Oregon Code. 

Paragraph (b) replaces DR 7-110, making ex parte contact 
subject only to law and court order, without additional 
notice requirements. 

Paragraph (c) is similar to DR 7-108(A)-(F). 

Paragraph (d) is similar to DR 7-106(C)(6). 

Paragraph (e) retains the DR 7-108(G). 

Comparison to ABA Model Rule 
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This is essentially the ABA Model Rule, with the addition 
of paragraph (e), which has no counterpart in the Model 
Rule. 

RULE 3.6 TRIAL PUBLICITY 

(a) A lawyer who is participating or has participated in 
the investigation or litigation of a matter shall not make 
an extrajudicial statement that the lawyer knows or 
reasonably should know will be disseminated by means 
of public communication and will have a substantial 
likelihood of materially prejudicing an adjudicative 
proceeding in the matter. 

(b) Notwithstanding paragraph (a), a lawyer may state: 

(1) the claim, offense or defense involved and, 
except when prohibited by law, the identity of the 
persons involved; 

(2) information contained in a public record; 

(3) that an investigation of a matter is in progress; 

(4) the scheduling or result of any step in litigation; 

(5) a request for assistance in obtaining evidence 
and information necessary thereto; 

(6) a warning of danger concerning the behavior of 
a person involved, when there is reason to believe 
that there exists the likelihood of substantial harm 
to an individual or to the public interest; and 

(7) in a criminal case, in addition to subparagraphs 
(1) through (6): 

(i) the identity, residence, occupation and family 
status of the accused; 

(ii) if the accused has not been apprehended, 
information necessary to aid in apprehension of 
that person; 

(iii) the fact, time and place of arrest; and 

(iv) the identity of investigating and arresting 
officers or agencies and the length of the 
investigation. 

(c) Notwithstanding paragraph (a), a lawyer may: 

(1) reply to charges of misconduct publicly made 
against the lawyer; or 

( 2) participate in the proceedings of legislative, 
administrative or other investigative bodies. 

(d) No lawyer associated in a firm or government 
agency with a lawyer subject to paragraph (a) shall 
make a statement prohibited by paragraph (a). 

(e) A lawyer shall exercise reasonable care to prevent 
the lawyer's employees from making an extrajudicial 

statement that the lawyer would be prohibited from 
making under this rule. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Firm” 
“Knows” 
“Matter” 
“Reasonable” 
“Reasonably should know” 
“Substantial” 

Comparison to Oregon Code 

Paragraph (a) replaces DR 7-107(A). 

Paragraph (b) has no counterpart in the Oregon Code. 

 Paragraphs (c)(1) and ( 2) retain the exceptions in DR 7-
107(B) and (C). 

Paragraph (d) applies the limitation of the rule to other 
members in the subject lawyer’s firm or government 
agency.  

Paragraph (e) retains the requirement of DR 7-107(C). 

Comparison to ABA Model Rule 

This is essentially the ABA Model Rule, although the 
Model Rule has an exception in (c) that allows a lawyer 
to make statements to protect the client from the 
substantial undue prejudicial effect of recent publicity 
not initiated by the lawyer or the client. Model Rule 3.6 
has no counterpart to paragraphs (c)(1) and ( 2) or (e) . 

RULE 3.7 LAWYER AS WITNESS 

(a) A lawyer shall not act as an advocate at a trial in 
which the lawyer is likely to be a witness on behalf of 
the lawyer's client unless: 

(1) the testimony relates to an uncontested issue; 

(2) the testimony relates to the nature and value of 
legal services rendered in the case; 

(3) disqualification of the lawyer would work a 
substantial hardship on the client; or 

(4) the lawyer is appearing pro se. 

(b) A lawyer may act as an advocate in a trial in which 
another lawyer in the lawyer's firm is likely to be called 
as a witness on behalf of the lawyer's client. 

(c) If, after undertaking employment in contemplated or 
pending litigation, a lawyer learns or it is obvious that 
the lawyer or a member of the lawyer's firm may be 
called as a witness other than on behalf of the lawyer's 
client, the lawyer may continue the representation until 
it is apparent that the lawyer's or firm member's 
testimony is or may be prejudicial to the lawyer's client. 
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(c) knowingly disobey an obligation under the rules of a 
tribunal, except for an open refusal based on an 
assertion that no valid obligation exists; 

(d) in pretrial procedure, knowingly make a frivolous 
discovery request or fail to make reasonably diligent 
effort to comply with a legally proper discovery request 
by an opposing party; 

(e) in trial, allude to any matter that the lawyer does 
not reasonably believe is relevant or that will not be 
supported by admissible evidence, assert personal 
knowledge of facts in issue except when testifying as a 
witness, or state a personal opinion as to the justness of 
a cause, the credibility of a witness, the culpability of a 
civil litigant or the guilt or innocence of an accused;  

(f) advise or cause a person to secrete himself or herself 
or to leave the jurisdiction of a tribunal for purposes of 
making the person unavailable as a witness therein; or 

(g) threaten to present criminal charges to obtain an 
advantage in a civil matter unless the lawyer reasonably 
believes the charge to be true and if the purpose of the 
lawyer is to compel or induce the person threatened to 
take reasonable action to make good the wrong which 
is the subject of the charge. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Knowingly” 
“Matter” 
“Reasonable” 
“Reasonably” 
“Reasonably believes” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a) is similar to DR 7-109(A). 

Paragraph (b) includes the rules regarding witness 
contact from DR 7-109, and also the prohibition against 
falsifying evidence that is found in DR 7-102(A)(6). 

Paragraph (c) is generally equivalent to DR 7-106(C)(7). 

Paragraph (d) has no equivalent in the Oregon Code. 

Paragraph (e) is the same as DR 7-106(C)(1), (3) and (4). 

Paragraph (f) retains the language of DR 7-109(B). 

Paragraph (g) retains DR 7-105. 

Comparison to ABA Model Rule 

Paragraphs (a), (c), (d) and (e) are the Model Code, with 
the addition of a “knowingly” standard in (a) and (d). 
Paragraph (b) has been amended to retain the specific 
rules regarding contact with witnesses from DR 7-109, 

beginning with “…or pay….” Paragraph (f) in the Model 
Rule prohibits requesting a person other than a client to 
refrain from volunteering information except when the 
person is a relative, employee or other agent of the client 
and the lawyer believes the person’s interests will not be 
adversely affected. Paragraph (g) does not exist in the 
Model Rules. 

RULE 3.5 IMPARTIALITY AND DECORUM OF THE 
TRIBUNAL 

A lawyer shall not: 

(a) seek to influence a judge, juror, prospective juror or 
other official by means prohibited by law; 

(b) communicate ex parte on the merits of a cause with 
such a person during the proceeding unless authorized 
to do so by law or court order; 

(c) communicate with a juror or prospective juror after 
discharge of the jury if: 

(1) the communication is prohibited by law or court 
order; 

(2) the juror has made known to the lawyer a desire 
not to communicate; or 

(3) the communication involves misrepresentation, 
coercion, duress or harassment;  

(d) engage in conduct intended to disrupt a tribunal; or 

(e) fail to reveal promptly to the court improper 
conduct by a venireman or a juror, or by another 
toward a venireman or a juror or a member of their 
families, of which the lawyer has knowledge. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (b) amended to add “on 
the merits of the cause.” 

Defined Terms (see Rule 1.0): 

“Known” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a) has no counterpart in the Oregon Code. 

Paragraph (b) replaces DR 7-110, making ex parte contact 
subject only to law and court order, without additional 
notice requirements. 

Paragraph (c) is similar to DR 7-108(A)-(F). 

Paragraph (d) is similar to DR 7-106(C)(6). 

Paragraph (e) retains the DR 7-108(G). 

Comparison to ABA Model Rule 
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This is essentially the ABA Model Rule, with the addition 
of paragraph (e), which has no counterpart in the Model 
Rule. 

RULE 3.6 TRIAL PUBLICITY 

(a) A lawyer who is participating or has participated in 
the investigation or litigation of a matter shall not make 
an extrajudicial statement that the lawyer knows or 
reasonably should know will be disseminated by means 
of public communication and will have a substantial 
likelihood of materially prejudicing an adjudicative 
proceeding in the matter. 

(b) Notwithstanding paragraph (a), a lawyer may state: 

(1) the claim, offense or defense involved and, 
except when prohibited by law, the identity of the 
persons involved; 

(2) information contained in a public record; 

(3) that an investigation of a matter is in progress; 

(4) the scheduling or result of any step in litigation; 

(5) a request for assistance in obtaining evidence 
and information necessary thereto; 

(6) a warning of danger concerning the behavior of 
a person involved, when there is reason to believe 
that there exists the likelihood of substantial harm 
to an individual or to the public interest; and 

(7) in a criminal case, in addition to subparagraphs 
(1) through (6): 

(i) the identity, residence, occupation and family 
status of the accused; 

(ii) if the accused has not been apprehended, 
information necessary to aid in apprehension of 
that person; 

(iii) the fact, time and place of arrest; and 

(iv) the identity of investigating and arresting 
officers or agencies and the length of the 
investigation. 

(c) Notwithstanding paragraph (a), a lawyer may: 

(1) reply to charges of misconduct publicly made 
against the lawyer; or 

( 2) participate in the proceedings of legislative, 
administrative or other investigative bodies. 

(d) No lawyer associated in a firm or government 
agency with a lawyer subject to paragraph (a) shall 
make a statement prohibited by paragraph (a). 

(e) A lawyer shall exercise reasonable care to prevent 
the lawyer's employees from making an extrajudicial 

statement that the lawyer would be prohibited from 
making under this rule. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Firm” 
“Knows” 
“Matter” 
“Reasonable” 
“Reasonably should know” 
“Substantial” 

Comparison to Oregon Code 

Paragraph (a) replaces DR 7-107(A). 

Paragraph (b) has no counterpart in the Oregon Code. 

 Paragraphs (c)(1) and ( 2) retain the exceptions in DR 7-
107(B) and (C). 

Paragraph (d) applies the limitation of the rule to other 
members in the subject lawyer’s firm or government 
agency.  

Paragraph (e) retains the requirement of DR 7-107(C). 

Comparison to ABA Model Rule 

This is essentially the ABA Model Rule, although the 
Model Rule has an exception in (c) that allows a lawyer 
to make statements to protect the client from the 
substantial undue prejudicial effect of recent publicity 
not initiated by the lawyer or the client. Model Rule 3.6 
has no counterpart to paragraphs (c)(1) and ( 2) or (e) . 

RULE 3.7 LAWYER AS WITNESS 

(a) A lawyer shall not act as an advocate at a trial in 
which the lawyer is likely to be a witness on behalf of 
the lawyer's client unless: 

(1) the testimony relates to an uncontested issue; 

(2) the testimony relates to the nature and value of 
legal services rendered in the case; 

(3) disqualification of the lawyer would work a 
substantial hardship on the client; or 

(4) the lawyer is appearing pro se. 

(b) A lawyer may act as an advocate in a trial in which 
another lawyer in the lawyer's firm is likely to be called 
as a witness on behalf of the lawyer's client. 

(c) If, after undertaking employment in contemplated or 
pending litigation, a lawyer learns or it is obvious that 
the lawyer or a member of the lawyer's firm may be 
called as a witness other than on behalf of the lawyer's 
client, the lawyer may continue the representation until 
it is apparent that the lawyer's or firm member's 
testimony is or may be prejudicial to the lawyer's client. 
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Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Firm” 
“Substantial” 

Comparison to Oregon Code 

This rule retains DR 5-102 in its entirety. 

Comparison to ABA Model Rule 

This rule is similar to the ABA Model Rule. Paragraph (a) 
of the Model Rule applies only when the lawyer is likely 
to be a necessary witness. In the Model Rule, paragraph 
(b) does not apply if the witness lawyer will be required 
to disclose information protected by Rule 1.6 or 1.9. 
Paragraph (c) has no counterpart in the Model Rule. 

RULE 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR 

The prosecutor in a criminal case shall: 

(a) refrain from prosecuting a charge that the 
prosecutor knows is not supported by probable cause; 
and 

(b) make timely disclosure to the defense of all 
evidence or information known to the prosecutor that 
tends to negate the guilt of the accused or mitigates the 
offense, and, in connection with sentencing, disclose to 
the defense and to the tribunal all unprivileged 
mitigating information known to the prosecutor, except 
when the prosecutor is relieved of this responsibility by 
a protective order of the tribunal. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Known” 
“Knows” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a) is essentially the same as DR 7-103(A). 

Paragraph (d) is essentially the same as DR 7-103(B), with 
the addition of an exception for protective orders.  

Comparison to ABA Model Rule 

The ABA Model Rule contains four additional provisions: 
prosecutors are (1) required to make reasonable efforts 
to ensure that accused persons are advised of the right 
and afforded the opportunity to consult with counsel; (2) 
prohibited from seeking to obtain a waiver of important 
pretrial rights from an unrepresented person; (3) 
prohibited from subpoenaing a lawyer to present 
evidence about current or past clients except when the 
information is unprivileged, necessary to successful 
completion of an ongoing investigation or prosecution, 

and there is no other feasible means of obtaining the 
information; and (4) prohibited from making extrajudicial 
public statements that will heighten public 
condemnation of the accused. The Model Rule also 
requires prosecutors to exercise reasonable care that 
other people assisting or associated with the prosecutor 
do not make extrajudicial public statements that the 
prosecutor is prohibited from making by Rule .3.6.  

RULE 3.9 ADVOCATE IN NONADJUDICATIVE 
PROCEEDINGS 

A lawyer representing a client before a legislative body 
or administrative agency in a nonadjudicative 
proceeding shall disclose that the appearance is in a 
representative capacity and shall conform to the 
provisions of Rules 3.3(a) through (c), 3.4(a) through (c), 
and 3.5. 

Adopted 01/01/05 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

TRANSACTIONS WITH PERSONS OTHER THAN 
CLIENTS 

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS 

In the course of representing a client a lawyer shall not 
knowingly: 

(a) make a false statement of material fact or law to a 
third person; or 

(b) fail to disclose a material fact when disclosure is 
necessary to avoid assisting an illegal or fraudulent act 
by a client, unless disclosure is prohibited by Rule 1.6. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Fraudulent” 
“Knowingly” 

Comparison to Oregon Code 

This rule has no direct counterpart in Oregon, but it 
expresses prohibitions found in DR 1-102(A)(3), DR 7-
102(A)(5) and DR 1-102(A)(7).  

Comparison to ABA Model Rule 

This is the ABA Model Rule, except that MR 4.1(b) refers 
to “criminal” rather than “illegal” conduct. 
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RULE 4.2 COMMUNICATION WITH PERSON 
REPRESENTED BY COUNSEL 

In representing a client or the lawyer's own interests, a 
lawyer shall not communicate or cause another to 
communicate on the subject of the representation with 
a person the lawyer knows to be represented by a 
lawyer on that subject unless: 

(a) the lawyer has the prior consent of a lawyer 
representing such other person; 

(b) the lawyer is authorized by law or by court order to 
do so; or 

(c) a written agreement requires a written notice or 
demand to be sent to such other person, in which case a 
copy of such notice or demand shall also be sent to such 
other person's lawyer. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 
“Written” 

Comparison to Oregon Code 

This rule retains the language of DR 7-104(A), except that 
the phrase “or on directly related subjects” has been 
deleted. The application of the rule to a lawyer acting in 
the lawyer’s own interests has been moved to the 
beginning of the rule. 

Comparison to ABA Model Rule 

This rule is very similar to the ABA Model Rule, except 
that the Model Rule does not apply to a lawyer acting in 
the lawyer’s own interest. The Model Rule also makes no 
exception for communication required by a written 
agreement. 

RULE 4.3 DEALING WITH UNREPRESENTED PERSONS 

In dealing on behalf of a client or the lawyer’s own 
interests with a person who is not represented by 
counsel, a lawyer shall not state or imply that the 
lawyer is disinterested. When the lawyer knows or 
reasonably should know that the unrepresented person 
misunderstands the lawyer’s role in the matter, the 
lawyer shall make reasonable efforts to correct the 
misunderstanding. The lawyer shall not give legal advice 
to an unrepresented person, other than the advice to 
secure counsel, if the lawyer knows or reasonably 
should know that the interests of such a person are or 
have a reasonable possibility of being in conflict with 
the interests of the client or the lawyer’s own interests. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 
“Matter” 
“Reasonable” 
“Reasonably should know” 

Comparison to Oregon Code 

This rule replaces DR 7-104(B). It is expanded to parallel 
Rule 4.2 by applying to situations in which the lawyer is 
representing the lawyer’s own interests. The rule is 
broader than DR 7-104(B) in that it specifically prohibits a 
lawyer from stating or implying that the lawyer is 
disinterested. It also imposes an affirmative requirement 
on the lawyer to correct any misunderstanding an 
unrepresented person may have about the lawyer’s role. 
The rule continues the prohibition against giving legal 
advice to an unrepresented person. 

Comparison to ABA Model Rule 

This is essentially identical to the ABA Model Rule, with 
the addition “or the lawyers own interests” at the 
beginning and end to make it clear that the rule applies 
even when the lawyer is not acting on behalf of a client.  

RULE 4.4 RESPECT FOR THE RIGHTS OF THIRD PERSONS; 
INADVERTENTLY SENT DOCUMENTS 

(a) In representing a client or the lawyer’s own 
interests, a lawyer shall not use means that have no 
substantial purpose other than to embarrass, delay, 
harass or burden a third person, or knowingly use 
methods of obtaining evidence that violate the legal 
rights of such a person. 

(b) A lawyer who receives a document or electronically 
stored information relating to the representation of the 
lawyer's client and knows or reasonably should know 
that the document or electronically stored information 
was inadvertently sent shall promptly notify the sender. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a) amended to make 
applicable to a lawyer acting in the lawyer’s own 
interests. 

Amended 01/01/14:  Paragraph (b) amended to expand 
scope to electronically stored information. 

Defined Terms (see Rule 1.0): 

“Knowingly” 
“Knows” 
“Reasonably should know” 
“Substantial” 
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Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Firm” 
“Substantial” 

Comparison to Oregon Code 

This rule retains DR 5-102 in its entirety. 

Comparison to ABA Model Rule 

This rule is similar to the ABA Model Rule. Paragraph (a) 
of the Model Rule applies only when the lawyer is likely 
to be a necessary witness. In the Model Rule, paragraph 
(b) does not apply if the witness lawyer will be required 
to disclose information protected by Rule 1.6 or 1.9. 
Paragraph (c) has no counterpart in the Model Rule. 

RULE 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR 

The prosecutor in a criminal case shall: 

(a) refrain from prosecuting a charge that the 
prosecutor knows is not supported by probable cause; 
and 

(b) make timely disclosure to the defense of all 
evidence or information known to the prosecutor that 
tends to negate the guilt of the accused or mitigates the 
offense, and, in connection with sentencing, disclose to 
the defense and to the tribunal all unprivileged 
mitigating information known to the prosecutor, except 
when the prosecutor is relieved of this responsibility by 
a protective order of the tribunal. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Known” 
“Knows” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a) is essentially the same as DR 7-103(A). 

Paragraph (d) is essentially the same as DR 7-103(B), with 
the addition of an exception for protective orders.  

Comparison to ABA Model Rule 

The ABA Model Rule contains four additional provisions: 
prosecutors are (1) required to make reasonable efforts 
to ensure that accused persons are advised of the right 
and afforded the opportunity to consult with counsel; (2) 
prohibited from seeking to obtain a waiver of important 
pretrial rights from an unrepresented person; (3) 
prohibited from subpoenaing a lawyer to present 
evidence about current or past clients except when the 
information is unprivileged, necessary to successful 
completion of an ongoing investigation or prosecution, 

and there is no other feasible means of obtaining the 
information; and (4) prohibited from making extrajudicial 
public statements that will heighten public 
condemnation of the accused. The Model Rule also 
requires prosecutors to exercise reasonable care that 
other people assisting or associated with the prosecutor 
do not make extrajudicial public statements that the 
prosecutor is prohibited from making by Rule .3.6.  

RULE 3.9 ADVOCATE IN NONADJUDICATIVE 
PROCEEDINGS 

A lawyer representing a client before a legislative body 
or administrative agency in a nonadjudicative 
proceeding shall disclose that the appearance is in a 
representative capacity and shall conform to the 
provisions of Rules 3.3(a) through (c), 3.4(a) through (c), 
and 3.5. 

Adopted 01/01/05 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

TRANSACTIONS WITH PERSONS OTHER THAN 
CLIENTS 

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS 

In the course of representing a client a lawyer shall not 
knowingly: 

(a) make a false statement of material fact or law to a 
third person; or 

(b) fail to disclose a material fact when disclosure is 
necessary to avoid assisting an illegal or fraudulent act 
by a client, unless disclosure is prohibited by Rule 1.6. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Fraudulent” 
“Knowingly” 

Comparison to Oregon Code 

This rule has no direct counterpart in Oregon, but it 
expresses prohibitions found in DR 1-102(A)(3), DR 7-
102(A)(5) and DR 1-102(A)(7).  

Comparison to ABA Model Rule 

This is the ABA Model Rule, except that MR 4.1(b) refers 
to “criminal” rather than “illegal” conduct. 
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RULE 4.2 COMMUNICATION WITH PERSON 
REPRESENTED BY COUNSEL 

In representing a client or the lawyer's own interests, a 
lawyer shall not communicate or cause another to 
communicate on the subject of the representation with 
a person the lawyer knows to be represented by a 
lawyer on that subject unless: 

(a) the lawyer has the prior consent of a lawyer 
representing such other person; 

(b) the lawyer is authorized by law or by court order to 
do so; or 

(c) a written agreement requires a written notice or 
demand to be sent to such other person, in which case a 
copy of such notice or demand shall also be sent to such 
other person's lawyer. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 
“Written” 

Comparison to Oregon Code 

This rule retains the language of DR 7-104(A), except that 
the phrase “or on directly related subjects” has been 
deleted. The application of the rule to a lawyer acting in 
the lawyer’s own interests has been moved to the 
beginning of the rule. 

Comparison to ABA Model Rule 

This rule is very similar to the ABA Model Rule, except 
that the Model Rule does not apply to a lawyer acting in 
the lawyer’s own interest. The Model Rule also makes no 
exception for communication required by a written 
agreement. 

RULE 4.3 DEALING WITH UNREPRESENTED PERSONS 

In dealing on behalf of a client or the lawyer’s own 
interests with a person who is not represented by 
counsel, a lawyer shall not state or imply that the 
lawyer is disinterested. When the lawyer knows or 
reasonably should know that the unrepresented person 
misunderstands the lawyer’s role in the matter, the 
lawyer shall make reasonable efforts to correct the 
misunderstanding. The lawyer shall not give legal advice 
to an unrepresented person, other than the advice to 
secure counsel, if the lawyer knows or reasonably 
should know that the interests of such a person are or 
have a reasonable possibility of being in conflict with 
the interests of the client or the lawyer’s own interests. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 
“Matter” 
“Reasonable” 
“Reasonably should know” 

Comparison to Oregon Code 

This rule replaces DR 7-104(B). It is expanded to parallel 
Rule 4.2 by applying to situations in which the lawyer is 
representing the lawyer’s own interests. The rule is 
broader than DR 7-104(B) in that it specifically prohibits a 
lawyer from stating or implying that the lawyer is 
disinterested. It also imposes an affirmative requirement 
on the lawyer to correct any misunderstanding an 
unrepresented person may have about the lawyer’s role. 
The rule continues the prohibition against giving legal 
advice to an unrepresented person. 

Comparison to ABA Model Rule 

This is essentially identical to the ABA Model Rule, with 
the addition “or the lawyers own interests” at the 
beginning and end to make it clear that the rule applies 
even when the lawyer is not acting on behalf of a client.  

RULE 4.4 RESPECT FOR THE RIGHTS OF THIRD PERSONS; 
INADVERTENTLY SENT DOCUMENTS 

(a) In representing a client or the lawyer’s own 
interests, a lawyer shall not use means that have no 
substantial purpose other than to embarrass, delay, 
harass or burden a third person, or knowingly use 
methods of obtaining evidence that violate the legal 
rights of such a person. 

(b) A lawyer who receives a document or electronically 
stored information relating to the representation of the 
lawyer's client and knows or reasonably should know 
that the document or electronically stored information 
was inadvertently sent shall promptly notify the sender. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a) amended to make 
applicable to a lawyer acting in the lawyer’s own 
interests. 

Amended 01/01/14:  Paragraph (b) amended to expand 
scope to electronically stored information. 

Defined Terms (see Rule 1.0): 

“Knowingly” 
“Knows” 
“Reasonably should know” 
“Substantial” 
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Comparison to Oregon Code 

This rule had no equivalent in the Oregon Code, although 
paragraph (a) incorporates aspects of DR 7-102(A)(1).  

Comparison to ABA Model Rule 

This is essentially the ABA Model Rule, except that the 
MR does not include the prohibition against 
“harassment” nor does it contain the modifier 
“knowingly” at the end of paragraph (a) which makes it 
clear that a lawyer is not responsible for inadvertently 
violating the legal rights of another person in the course 
of obtaining evidence. 

LAW FIRMS AND ASSOCIATIONS 

RULE 5.1 RESPONSIBILITIES OF PARTNERS, MANAGERS, 
AND SUPERVISORY LAWYERS 

A lawyer shall be responsible for another lawyer's 
violation of these Rules of Professional Conduct if: 

( a) the lawyer orders or, with knowledge of the 
specific conduct, ratifies the conduct involved; or 

( b) the lawyer is a partner or has comparable 
managerial authority in the law firm in which the 
other lawyer practices, or has direct supervisory 
authority over the other lawyer, and knows of the 
conduct at a time when its consequences can be 
avoided or mitigated but fails to take reasonable 
remedial action. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knowledge” 
“Knows” 
“Law Firm” 
“Partner” 
“Reasonable” 

Comparison to Oregon Code  

 This rule is essentially the same as DR 1-102(B) although 
it specifically applies to partners or others with 
comparable managerial authority, as well as lawyers with 
supervisory authority. 

Comparison to ABA Model Rule 

 ABA Model Rule 5.1 contains two additional provisions. 
The first requires partners and lawyers with comparable 
managerial authority to make reasonable efforts to 
ensure that the firm has in place measures giving 
reasonable assurance that all lawyers in the firm conform 
to the Rules of Professional Conduct. The second 
requires lawyers having direct supervisory authority over 
another lawyer to make reasonable efforts to ensure that 

the other lawyer conforms to the Rules of Professional 
Conduct. 

RULE 5.2 RESPONSIBILITIES OF A SUBORDINATE 
LAWYER 

(a) A lawyer is bound by the Rules of Professional 
Conduct notwithstanding that the lawyer acted at the 
direction of another person. 

(b) A subordinate lawyer does not violate the Rules of 
Professional Conduct if that lawyer acts in accordance 
with a supervisory lawyer's reasonable resolution of an 
arguable question of professional duty. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Reasonable” 

Comparison to Oregon Code 

Paragraph (a) is identical to DR 1-102(C). 

Paragraph (b) has no equivalent in the Oregon Code.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER 
ASSISTANCE 

With respect to a nonlawyer employed or retained, 
supervised or directed by a lawyer:  

(a) a lawyer having direct supervisory authority over the 
nonlawyer shall make reasonable efforts to ensure that 
the person's conduct is compatible with the 
professional obligations of the lawyer; and 

(b) except as provided by Rule 8.4(b), a lawyer shall be 
responsible for conduct of such a person that would be 
a violation of the Rules of Professional Conduct if 
engaged in by a lawyer if:  

(1) the lawyer orders or, with the knowledge of the 
specific conduct, ratifies the conduct involved; or 

(2) the lawyer is a partner or has comparable 
managerial authority in the law firm in which the 
person is employed, or has direct supervisory 
authority over the person, and knows of the 
conduct at a time when its consequences can be 
avoided or mitigated but fails to take reasonable 
remedial action. 

Adopted 01/01/05 

Amended 01/01/14:  Title changed from “Assistants” to 
“Assistance” in recognition of the broad range of 
nonlawyer services that can be utilized in rendering legal 
services.  
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Defined Terms (see Rule 1.0): 

“Knowledge” 
“Knows” 
“Law firm” 
‘Partner” 
“Reasonable” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code. 
Paragraph ( a) is somewhat similar to the requirement in 
DR 4-101(D), but broader because not limited to 
disclosure of confidential client information. 

Paragraph ( b) applies the requirements of DR 1-102(B) 
to nonlawyer personnel. An exception by cross-reference 
to Rule 8.4(b) is included to avoid conflict with the rule 
that was formerly DR 1-102(D).  

Comparison to ABA Model Rule 

This is similar to the ABA Model Rule, although the 
Model Rule also requires law firm partners and other 
lawyers with comparable managerial authority to make 
reasonable efforts to ensure that the firm has in place 
measures giving reasonable assurance that the conduct 
of nonlawyer assistants is compatible with the 
professional obligations of lawyers. Also, the Model Rule 
does not have the “except as provided in 8.4(b)” 
language in paragraph (b), since the Model Rule has no 
counterpart to DR 1-102(D). 

RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER 

(a) A lawyer or law firm shall not share legal fees with a 
nonlawyer, except that: 

(1) an agreement by a lawyer with the lawyer's firm 
or firm members may provide for the payment of 
money, over a reasonable period of time after the 
lawyer's death, to the lawyer's estate or to one or 
more specified persons. 

(2) a lawyer who purchases the practice of a 
deceased, disabled, or disappeared lawyer may, 
pursuant to the provisions of Rule 1.17, pay to the 
estate or other representative of that lawyer the 
agreed-upon purchase price.  

(3) a lawyer or law firm may include nonlawyer 
employees in a compensation or retirement plan, 
even though the plan is based in whole or in part 
on a profit-sharing arrangement. 

(4) a lawyer may share court-awarded legal fees 
with a nonprofit organization that employed, 
retained or recommended employment of the 
lawyer in the matter; and 

(5) a lawyer may pay the usual charges of a bar-
sponsored or operated not-for-profit lawyer 

referral service, including fees calculated as a 
percentage of legal fees received by the lawyer 
from a referral. 

(b) A lawyer shall not form a partnership with a 
nonlawyer if any of the activities of the partnership 
consist of the practice of law. 

(c) A lawyer shall not permit a person who 
recommends, employs, or pays the lawyer to render 
legal services for another to direct or regulate the 
lawyer's professional judgment in rendering such legal 
services. 

(d) A lawyer shall not practice with or in the form of a 
professional corporation or association authorized to 
practice law for a profit, if: 

(1) a nonlawyer owns any interest therein, except 
that a fiduciary representative of the estate of a 
lawyer may hold the stock or interest of the lawyer 
for a reasonable time during administration; 

(2) a nonlawyer is a corporate director or officer 
thereof or occupies the position of similar 
responsibility in any form of association other than 
a corporation, except as authorized by law; or 

(3) a nonlawyer has the right to direct or control 
the professional judgment of a lawyer. 

(e) A lawyer shall not refer a client to a nonlawyer with 
the understanding that the lawyer will receive a fee, 
commission or anything of value in exchange for the 
referral, but a lawyer may accept gifts in the ordinary 
course of social or business hospitality. 

Adopted 01/01/05 

Amended 01/01/13: Paragraph (a)(5) added. 

Defined Terms (see Rule 1.0): 

“Firm” 
“Law firm” 
“Matter” 
“Partner” 
“Reasonable” 

Comparison to Oregon Code 

 Paragraph (a)(1) is the same as DR 3-102(A)(1). 
Paragraph (a)(2) is similar to DR 3-102(A)(2), except that 
it addresses the purchase of a deceased, disabled or 
departed lawyer’s practice and payment of an agreed 
price, rather than only authorizing reasonable 
compensation for services rendered by a deceased 
lawyer. Paragraph (a)(3) is identical to DR 3-102(A)(3). 
Paragraphs (a)(4) and 9a)(5) have no counterpart in the 
Oregon Code. 

Paragraph (b) is identical to DR 3-103. 
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Comparison to Oregon Code 

This rule had no equivalent in the Oregon Code, although 
paragraph (a) incorporates aspects of DR 7-102(A)(1).  

Comparison to ABA Model Rule 

This is essentially the ABA Model Rule, except that the 
MR does not include the prohibition against 
“harassment” nor does it contain the modifier 
“knowingly” at the end of paragraph (a) which makes it 
clear that a lawyer is not responsible for inadvertently 
violating the legal rights of another person in the course 
of obtaining evidence. 

LAW FIRMS AND ASSOCIATIONS 

RULE 5.1 RESPONSIBILITIES OF PARTNERS, MANAGERS, 
AND SUPERVISORY LAWYERS 

A lawyer shall be responsible for another lawyer's 
violation of these Rules of Professional Conduct if: 

( a) the lawyer orders or, with knowledge of the 
specific conduct, ratifies the conduct involved; or 

( b) the lawyer is a partner or has comparable 
managerial authority in the law firm in which the 
other lawyer practices, or has direct supervisory 
authority over the other lawyer, and knows of the 
conduct at a time when its consequences can be 
avoided or mitigated but fails to take reasonable 
remedial action. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knowledge” 
“Knows” 
“Law Firm” 
“Partner” 
“Reasonable” 

Comparison to Oregon Code  

 This rule is essentially the same as DR 1-102(B) although 
it specifically applies to partners or others with 
comparable managerial authority, as well as lawyers with 
supervisory authority. 

Comparison to ABA Model Rule 

 ABA Model Rule 5.1 contains two additional provisions. 
The first requires partners and lawyers with comparable 
managerial authority to make reasonable efforts to 
ensure that the firm has in place measures giving 
reasonable assurance that all lawyers in the firm conform 
to the Rules of Professional Conduct. The second 
requires lawyers having direct supervisory authority over 
another lawyer to make reasonable efforts to ensure that 

the other lawyer conforms to the Rules of Professional 
Conduct. 

RULE 5.2 RESPONSIBILITIES OF A SUBORDINATE 
LAWYER 

(a) A lawyer is bound by the Rules of Professional 
Conduct notwithstanding that the lawyer acted at the 
direction of another person. 

(b) A subordinate lawyer does not violate the Rules of 
Professional Conduct if that lawyer acts in accordance 
with a supervisory lawyer's reasonable resolution of an 
arguable question of professional duty. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Reasonable” 

Comparison to Oregon Code 

Paragraph (a) is identical to DR 1-102(C). 

Paragraph (b) has no equivalent in the Oregon Code.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER 
ASSISTANCE 

With respect to a nonlawyer employed or retained, 
supervised or directed by a lawyer:  

(a) a lawyer having direct supervisory authority over the 
nonlawyer shall make reasonable efforts to ensure that 
the person's conduct is compatible with the 
professional obligations of the lawyer; and 

(b) except as provided by Rule 8.4(b), a lawyer shall be 
responsible for conduct of such a person that would be 
a violation of the Rules of Professional Conduct if 
engaged in by a lawyer if:  

(1) the lawyer orders or, with the knowledge of the 
specific conduct, ratifies the conduct involved; or 

(2) the lawyer is a partner or has comparable 
managerial authority in the law firm in which the 
person is employed, or has direct supervisory 
authority over the person, and knows of the 
conduct at a time when its consequences can be 
avoided or mitigated but fails to take reasonable 
remedial action. 

Adopted 01/01/05 

Amended 01/01/14:  Title changed from “Assistants” to 
“Assistance” in recognition of the broad range of 
nonlawyer services that can be utilized in rendering legal 
services.  
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Defined Terms (see Rule 1.0): 

“Knowledge” 
“Knows” 
“Law firm” 
‘Partner” 
“Reasonable” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code. 
Paragraph ( a) is somewhat similar to the requirement in 
DR 4-101(D), but broader because not limited to 
disclosure of confidential client information. 

Paragraph ( b) applies the requirements of DR 1-102(B) 
to nonlawyer personnel. An exception by cross-reference 
to Rule 8.4(b) is included to avoid conflict with the rule 
that was formerly DR 1-102(D).  

Comparison to ABA Model Rule 

This is similar to the ABA Model Rule, although the 
Model Rule also requires law firm partners and other 
lawyers with comparable managerial authority to make 
reasonable efforts to ensure that the firm has in place 
measures giving reasonable assurance that the conduct 
of nonlawyer assistants is compatible with the 
professional obligations of lawyers. Also, the Model Rule 
does not have the “except as provided in 8.4(b)” 
language in paragraph (b), since the Model Rule has no 
counterpart to DR 1-102(D). 

RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER 

(a) A lawyer or law firm shall not share legal fees with a 
nonlawyer, except that: 

(1) an agreement by a lawyer with the lawyer's firm 
or firm members may provide for the payment of 
money, over a reasonable period of time after the 
lawyer's death, to the lawyer's estate or to one or 
more specified persons. 

(2) a lawyer who purchases the practice of a 
deceased, disabled, or disappeared lawyer may, 
pursuant to the provisions of Rule 1.17, pay to the 
estate or other representative of that lawyer the 
agreed-upon purchase price.  

(3) a lawyer or law firm may include nonlawyer 
employees in a compensation or retirement plan, 
even though the plan is based in whole or in part 
on a profit-sharing arrangement. 

(4) a lawyer may share court-awarded legal fees 
with a nonprofit organization that employed, 
retained or recommended employment of the 
lawyer in the matter; and 

(5) a lawyer may pay the usual charges of a bar-
sponsored or operated not-for-profit lawyer 

referral service, including fees calculated as a 
percentage of legal fees received by the lawyer 
from a referral. 

(b) A lawyer shall not form a partnership with a 
nonlawyer if any of the activities of the partnership 
consist of the practice of law. 

(c) A lawyer shall not permit a person who 
recommends, employs, or pays the lawyer to render 
legal services for another to direct or regulate the 
lawyer's professional judgment in rendering such legal 
services. 

(d) A lawyer shall not practice with or in the form of a 
professional corporation or association authorized to 
practice law for a profit, if: 

(1) a nonlawyer owns any interest therein, except 
that a fiduciary representative of the estate of a 
lawyer may hold the stock or interest of the lawyer 
for a reasonable time during administration; 

(2) a nonlawyer is a corporate director or officer 
thereof or occupies the position of similar 
responsibility in any form of association other than 
a corporation, except as authorized by law; or 

(3) a nonlawyer has the right to direct or control 
the professional judgment of a lawyer. 

(e) A lawyer shall not refer a client to a nonlawyer with 
the understanding that the lawyer will receive a fee, 
commission or anything of value in exchange for the 
referral, but a lawyer may accept gifts in the ordinary 
course of social or business hospitality. 

Adopted 01/01/05 

Amended 01/01/13: Paragraph (a)(5) added. 

Defined Terms (see Rule 1.0): 

“Firm” 
“Law firm” 
“Matter” 
“Partner” 
“Reasonable” 

Comparison to Oregon Code 

 Paragraph (a)(1) is the same as DR 3-102(A)(1). 
Paragraph (a)(2) is similar to DR 3-102(A)(2), except that 
it addresses the purchase of a deceased, disabled or 
departed lawyer’s practice and payment of an agreed 
price, rather than only authorizing reasonable 
compensation for services rendered by a deceased 
lawyer. Paragraph (a)(3) is identical to DR 3-102(A)(3). 
Paragraphs (a)(4) and 9a)(5) have no counterpart in the 
Oregon Code. 

Paragraph (b) is identical to DR 3-103. 
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Paragraph (c) is identical to DR 5-108(B). 

Paragraph (d) is essentially identical to DR 5-108(D). 

Paragraph (e) is the same as DR 2-105, approved by the 
Supreme Court in April 2003. 

Comparison to ABA Model Rule 

This is the ABA Model Rule with the addition of 
paragraphs (a)(5) and (e), which have no counterpart in 
the Model Rule. Paragraph (a)(5) is similar to MR 
7.2(b)(2). 

RULE 5.5 UNAUTHORIZED PRACTICE OF LAW; 
MULTIJURISDICTIONAL PRACTICE 

(a) A lawyer shall not practice law in a jurisdiction in 
violation of the regulation of the legal profession in that 
jurisdiction, or assist another in doing so. 

(b) A lawyer who is not admitted to practice in this 
jurisdiction shall not: 

(1) except as authorized by these Rules or other 
law, establish an office or other systematic and 
continuous presence in this jurisdiction for the 
practice of law; or 

(2) hold out to the public or otherwise represent 
that the lawyer is admitted to practice law in this 
jurisdiction. 

(c) A lawyer admitted in another jurisdiction, and not 
disbarred or suspended from practice in any 
jurisdiction, may provide legal services on a temporary 
basis in this jurisdiction that: 

(1) are undertaken in association with a lawyer who 
is admitted to practice in this jurisdiction and who 
actively participates in the matter; 

(2) are in or reasonably related to a pending or 
potential proceeding before a tribunal in this or 
another jurisdiction, if the lawyer, or a person the 
lawyer is assisting, is authorized by law or order to 
appear in such proceeding or reasonably expects to 
be so authorized; 

(3) are in or reasonably related to a pending or 
potential arbitration, mediation, or other alternate 
dispute resolution proceeding in this or another 
jurisdiction, if the services arise out of or are 
reasonably related to the lawyer's practice in a 
jurisdiction in which the lawyer is admitted to 
practice and are not services for which the forum 
requires pro hac vice admission;  

(4) are not within paragraphs (c)(2) or (c)(3) and 
arise out of or are reasonably related to the 
lawyer's practice in a jurisdiction in which the 
lawyer is admitted to practice; or 

(5) are provided to the lawyer’s employer or its 
organizational affiliates and are not services for 
which the forum requires pro hac vice admission. 

(d) A lawyer admitted in another jurisdiction, and not 
disbarred or suspended from practice in any 
jurisdiction, may provide legal services in this 
jurisdiction that are services that the lawyer is 
authorized to provide by federal law or other law of this 
jurisdiction. 

(e) A lawyer who provides legal services in connection 
with a pending or potential arbitration proceeding to be 
held in his jurisdiction under paragraph (c)(3) of this 
rule must, upon engagement by the client, certify to the 
Oregon State Bar that:  

(1) the lawyer is in good standing in every 
jurisdiction in which the lawyer is admitted to 
practice; and  

(2) unless the lawyer is in-house counsel or an 
employee of a government client in the matter, 
that the lawyer  

(i) carries professional liability insurance 
substantially equivalent to that required of Oregon 
lawyers, or  

(ii) has notified the lawyer’s client in writing that 
the lawyer does not have such insurance and that 
Oregon law requires Oregon lawyers to have such 
insurance.  

The certificate must be accompanied by the 
administrative fee for the appearance established by 
the Oregon State Bar and proof of service on the 
arbitrator and other parties to the proceeding. 

Adopted 01/01/05 

Amended 01/01/12: Paragraph (e) added. 

Amended 02/XX/15: Phrase “United States” deleted from 
paragraphs (c) and (d), to allow foreign-licensed lawyers 
to engage in temporary practice as provided in the rule. 

Defined Terms (see Rule 1.0): 

“Matter” 
“Reasonably” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a) contains the same prohibitions as DR 3-
101(A) and (B). 

Paragraph (b), (c), (d) and (e) have no counterpart in the 
Oregon Code.  

Comparison to ABA Model Rule 
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 Paragraphs (a), (b) and (c)(1)-(4) are identical to the 
Model Rule. MR 5.5(d) includes what is (c)(5) in the 
Oregon rule. Paragraph (e) has no counterpart in the 
Model Rule. 

RULE 5.6 RESTRICTIONS ON RIGHT TO PRACTICE 

A lawyer shall not participate in offering or making: 

(a) a partnership, shareholders, operating, employment, 
or other similar type of agreement that restricts the 
right of a lawyer to practice after termination of the 
relationship, except an agreement concerning benefits 
upon retirement; or 

(b) an agreement in which a direct or indirect restriction 
on the lawyer's right to practice is part of the 
settlement of a client controversy. 

Adopted 01/01/05 

Comparison to Oregon Code 

Paragraph (a) is similar to DR 2-108(A), but in addition to 
partnership or employment agreements, includes 
shareholders and operating “or other similar type of 
agreements,” in recognition of the fact that lawyers 
associate together in organizations other than traditional 
law firm partnerships. 

Paragraph (b) is similar to DR 2-108(B).  

Comparison to ABA Model Rule 

This is the ABA Model Rule with the addition of the 
words “direct or indirect” in paragraph (b) to address 
agreements that are not strictly part of the “settlement 
agreement.” 

RULE 5.7 [RESERVED] 

PUBLIC SERVICE 

RULE 6.1  [RESERVED] 

RULE 6.2 [RESERVED] 

RULE 6.3 MEMBERSHIP IN LEGAL SERVICES 
ORGANIZATION 

A lawyer may serve as a director, officer or member of a 
legal services organization, apart from the law firm in 
which the lawyer practices, notwithstanding that the 
organization serves persons having interests adverse to 
a client of the lawyer. The lawyer shall not knowingly 
participate in a decision or action of the organization: 

(a) if participating in the decision or action would be 
incompatible with the lawyer's obligations to a client 
under Rule 1.7; or 

(b) where the decision or action could have a material 
adverse effect on the representation of a client of the 
organization whose interests are adverse to a client of 
the lawyer. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knowingly” 
“Law firm” 

Comparison to Oregon Code 

This rule is similar to DR 5-108(C)(10 and (2). 

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 6.4 LAW REFORM ACTIVITIES AFFECTING CLIENT 
INTERESTS 

A lawyer may serve as a director, officer or member of 
an organization involved in reform of the law or its 
administration, notwithstanding that the reform may 
affect the interest of a client of the lawyer. When the 
lawyer knows that the interest of a client may be 
materially benefited by a decision in which the lawyer 
participates, the lawyer shall disclose that fact but need 
not identify the client. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 

Comparison to Oregon Code 

This rule is similar to DR 5-108(C)(3).  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 6.5 NONPROFIT AND COURT-ANNEXED LIMITED 
LEGAL SERVICES PROGRAMS 

(a) A lawyer who, under the auspices of a program 
sponsored by a nonprofit organization or court, 
provides short-term limited legal services to a client 
without expectation by either the lawyer or the client 
that the lawyer will provide continuing representation 
in the matter: 

(1) is subject to Rule 1.7 and 1.9(a) only if the 
lawyer knows that the representation of the client 
involves a conflict of interest; and 

(2) is subject to Rule 1.10 only if the lawyer knows 
that another lawyer associated with the lawyer in a 
law firm is disqualified by Rule 1.7 or 1.9(a) with 
respect to the matter. 
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Paragraph (c) is identical to DR 5-108(B). 

Paragraph (d) is essentially identical to DR 5-108(D). 

Paragraph (e) is the same as DR 2-105, approved by the 
Supreme Court in April 2003. 

Comparison to ABA Model Rule 

This is the ABA Model Rule with the addition of 
paragraphs (a)(5) and (e), which have no counterpart in 
the Model Rule. Paragraph (a)(5) is similar to MR 
7.2(b)(2). 

RULE 5.5 UNAUTHORIZED PRACTICE OF LAW; 
MULTIJURISDICTIONAL PRACTICE 

(a) A lawyer shall not practice law in a jurisdiction in 
violation of the regulation of the legal profession in that 
jurisdiction, or assist another in doing so. 

(b) A lawyer who is not admitted to practice in this 
jurisdiction shall not: 

(1) except as authorized by these Rules or other 
law, establish an office or other systematic and 
continuous presence in this jurisdiction for the 
practice of law; or 

(2) hold out to the public or otherwise represent 
that the lawyer is admitted to practice law in this 
jurisdiction. 

(c) A lawyer admitted in another jurisdiction, and not 
disbarred or suspended from practice in any 
jurisdiction, may provide legal services on a temporary 
basis in this jurisdiction that: 

(1) are undertaken in association with a lawyer who 
is admitted to practice in this jurisdiction and who 
actively participates in the matter; 

(2) are in or reasonably related to a pending or 
potential proceeding before a tribunal in this or 
another jurisdiction, if the lawyer, or a person the 
lawyer is assisting, is authorized by law or order to 
appear in such proceeding or reasonably expects to 
be so authorized; 

(3) are in or reasonably related to a pending or 
potential arbitration, mediation, or other alternate 
dispute resolution proceeding in this or another 
jurisdiction, if the services arise out of or are 
reasonably related to the lawyer's practice in a 
jurisdiction in which the lawyer is admitted to 
practice and are not services for which the forum 
requires pro hac vice admission;  

(4) are not within paragraphs (c)(2) or (c)(3) and 
arise out of or are reasonably related to the 
lawyer's practice in a jurisdiction in which the 
lawyer is admitted to practice; or 

(5) are provided to the lawyer’s employer or its 
organizational affiliates and are not services for 
which the forum requires pro hac vice admission. 

(d) A lawyer admitted in another jurisdiction, and not 
disbarred or suspended from practice in any 
jurisdiction, may provide legal services in this 
jurisdiction that are services that the lawyer is 
authorized to provide by federal law or other law of this 
jurisdiction. 

(e) A lawyer who provides legal services in connection 
with a pending or potential arbitration proceeding to be 
held in his jurisdiction under paragraph (c)(3) of this 
rule must, upon engagement by the client, certify to the 
Oregon State Bar that:  

(1) the lawyer is in good standing in every 
jurisdiction in which the lawyer is admitted to 
practice; and  

(2) unless the lawyer is in-house counsel or an 
employee of a government client in the matter, 
that the lawyer  

(i) carries professional liability insurance 
substantially equivalent to that required of Oregon 
lawyers, or  

(ii) has notified the lawyer’s client in writing that 
the lawyer does not have such insurance and that 
Oregon law requires Oregon lawyers to have such 
insurance.  

The certificate must be accompanied by the 
administrative fee for the appearance established by 
the Oregon State Bar and proof of service on the 
arbitrator and other parties to the proceeding. 

Adopted 01/01/05 

Amended 01/01/12: Paragraph (e) added. 

Amended 02/XX/15: Phrase “United States” deleted from 
paragraphs (c) and (d), to allow foreign-licensed lawyers 
to engage in temporary practice as provided in the rule. 

Defined Terms (see Rule 1.0): 

“Matter” 
“Reasonably” 
“Tribunal” 

Comparison to Oregon Code 

Paragraph (a) contains the same prohibitions as DR 3-
101(A) and (B). 

Paragraph (b), (c), (d) and (e) have no counterpart in the 
Oregon Code.  

Comparison to ABA Model Rule 
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 Paragraphs (a), (b) and (c)(1)-(4) are identical to the 
Model Rule. MR 5.5(d) includes what is (c)(5) in the 
Oregon rule. Paragraph (e) has no counterpart in the 
Model Rule. 

RULE 5.6 RESTRICTIONS ON RIGHT TO PRACTICE 

A lawyer shall not participate in offering or making: 

(a) a partnership, shareholders, operating, employment, 
or other similar type of agreement that restricts the 
right of a lawyer to practice after termination of the 
relationship, except an agreement concerning benefits 
upon retirement; or 

(b) an agreement in which a direct or indirect restriction 
on the lawyer's right to practice is part of the 
settlement of a client controversy. 

Adopted 01/01/05 

Comparison to Oregon Code 

Paragraph (a) is similar to DR 2-108(A), but in addition to 
partnership or employment agreements, includes 
shareholders and operating “or other similar type of 
agreements,” in recognition of the fact that lawyers 
associate together in organizations other than traditional 
law firm partnerships. 

Paragraph (b) is similar to DR 2-108(B).  

Comparison to ABA Model Rule 

This is the ABA Model Rule with the addition of the 
words “direct or indirect” in paragraph (b) to address 
agreements that are not strictly part of the “settlement 
agreement.” 

RULE 5.7 [RESERVED] 

PUBLIC SERVICE 

RULE 6.1  [RESERVED] 

RULE 6.2 [RESERVED] 

RULE 6.3 MEMBERSHIP IN LEGAL SERVICES 
ORGANIZATION 

A lawyer may serve as a director, officer or member of a 
legal services organization, apart from the law firm in 
which the lawyer practices, notwithstanding that the 
organization serves persons having interests adverse to 
a client of the lawyer. The lawyer shall not knowingly 
participate in a decision or action of the organization: 

(a) if participating in the decision or action would be 
incompatible with the lawyer's obligations to a client 
under Rule 1.7; or 

(b) where the decision or action could have a material 
adverse effect on the representation of a client of the 
organization whose interests are adverse to a client of 
the lawyer. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knowingly” 
“Law firm” 

Comparison to Oregon Code 

This rule is similar to DR 5-108(C)(10 and (2). 

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 6.4 LAW REFORM ACTIVITIES AFFECTING CLIENT 
INTERESTS 

A lawyer may serve as a director, officer or member of 
an organization involved in reform of the law or its 
administration, notwithstanding that the reform may 
affect the interest of a client of the lawyer. When the 
lawyer knows that the interest of a client may be 
materially benefited by a decision in which the lawyer 
participates, the lawyer shall disclose that fact but need 
not identify the client. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 

Comparison to Oregon Code 

This rule is similar to DR 5-108(C)(3).  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 6.5 NONPROFIT AND COURT-ANNEXED LIMITED 
LEGAL SERVICES PROGRAMS 

(a) A lawyer who, under the auspices of a program 
sponsored by a nonprofit organization or court, 
provides short-term limited legal services to a client 
without expectation by either the lawyer or the client 
that the lawyer will provide continuing representation 
in the matter: 

(1) is subject to Rule 1.7 and 1.9(a) only if the 
lawyer knows that the representation of the client 
involves a conflict of interest; and 

(2) is subject to Rule 1.10 only if the lawyer knows 
that another lawyer associated with the lawyer in a 
law firm is disqualified by Rule 1.7 or 1.9(a) with 
respect to the matter. 
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(b) Except as provided in paragraph (a)(2), Rule 1.10 is 
inapplicable to a representation governed by this Rule. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 
“Law firm” 
“Matter” 

Comparison to Oregon Code 

This rule has no equivalent in the Oregon Code. It was 
adopted by the ABA in 2002 to address concerns that 
strict application of conflict of interest rules might be 
deterring lawyers from volunteering in programs that 
provide short-term limited legal services to clients under 
the auspices of a non-profit or court-annexed program.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

INFORMATION ABOUT LEGAL SERVICES 

RULE 7.1 COMMUNICATION CONCERNING A LAWYER'S 
SERVICES 

A lawyer shall not make a false or misleading 
communication about the lawyer or the lawyer's 
services. A communication is false or misleading if it 
contains a material misrepresentation of fact or law, or 
omits a fact necessary to make the statement 
considered as a whole not materially misleading. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a)(5) reworded to 
conform to former DR 2-101(A)(5). 

Amended 01/01/14: Model Rule 7.1 language substituted 
for former RPC 7.1. 

Comparison to Oregon Code 

The rule retains the essential prohibition against false or 
misleading communications, but not the specifically 
enumerated types of communications deemed 
misleading.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 7.2 ADVERTISING 

(a) Subject to the requirements of Rules 7.1 and 7.3, a 
lawyer may advertise services through written, 
recorded or electronic communication, including public 
media. 

(b) A lawyer shall not give anything of value to a person 
for recommending the lawyer's services except that a 
lawyer may 

(1) pay the reasonable costs of advertisements or 
communications permitted by this Rule;  

(2) pay the usual charges of a legal service plan or a  
lawyer referral service; and 

(3) pay for a law practice in accordance with Rule 1.17.  

(c) Any communication made pursuant to this rule shall 
include the name and contact information of at least 
one lawyer or law firm responsible for its content.  

Adopted 01/01/05 

Amended 01/01/14: Revised to track more closely Model 
Rule 7.2 and eliminate redundant language. 

Amended 01/01/17: Revised to remove “not-for-profit” 
from (2) and to require listing “contact information” in 
lieu of “office address.” 

 

Defined Terms (see Rule 1.0): 

“Law firm” 

Comparison to Oregon Code 

This rule retains DR 2-103’s permission for advertising in 
various media, provided the communications are not 
false or misleading and do not involve improper in-
person contact. It retains the prohibition against paying 
another to recommend or secure employment, with the 
exception of a legal service plan or not-for-profit lawyer 
referral service. The rule also continues the requirement 
that communications contain the name and office 
address of the lawyer or firm. 

Comparison to ABA Model Rule 

This rule is drawn from and is very similar to the ABA 
Model Rule, except that the MR allows payment only to a 
lawyer referral service approved by an appropriate 
regulatory agency. The MR also permits reciprocal 
referral agreements between lawyers and between 
lawyers and nonlawyer professionals, which is directly 
contradictory to Oregon RPC 5.4(e). 

RULE 7.3 SOLICITATION OF CLIENTS 

A lawyer shall not solicit professional employment by 
any means when: 

(a) the lawyer knows or reasonably should know that 
the physical, emotional or mental state of the subject of 
the solicitation is such that the person could not 
exercise reasonable judgment in employing a lawyer; 
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(b) the subject of the solicitation has made known to 
the lawyer a desire not to be solicited by the lawyer; or 

(c) the solicitation involves coercion, duress or 
harassment. 

Adopted 01/01/05 

Amended 01/01/14:  The title is changed and the phrase 
“target of the solicitation” or the word “anyone” is 
substituted for “prospective client” to avoid confusion 
with the use of the latter term in RPC 1.8. The phrase 
“Advertising Material” is substituted for “Advertising” in 
paragraph (c). 

Amended 01/01/17: Deleting requirement that lawyer 
place “Advertising Material” on advertising. 

Amended 01/11/18: Deleting requirements specific to “in-
person, telephone or real-time electronic contact” and 
deleting exception for prepaid and group legal service 
plans 

Defined Terms (see Rule 1.0): 

“Electronic communication” 
“Known” 
“Knows” 
“Matter” 
“Reasonable” 
“Reasonably should know” 
“Written” 

Comparison to Oregon Code 

This rule incorporates elements of DR 2-101(D) and (H) 
and DR 2-104.  

Comparison to ABA Model Rule 

This rule closely mirrors the Model Rule, although the 
MR has no counterpart to paragraph (b)(1). 

RULE 7.4 [RESERVED] 

RULE 7.5 FIRM NAMES AND LETTERHEADS 

(a) A lawyer shall not use a firm name, letterhead or 
other professional designation that violates Rule 7.1. A 
trade name may be used by a lawyer in private practice 
if it does not imply a connection with a government 
agency or with a public or charitable legal services 
organization and is not otherwise in violation of Rule 
7.1. 

(b) A law firm with offices in more than one jurisdiction 
may use the same name or other professional 
designation in each jurisdiction, but identification of the 
lawyers in an office of the firm shall indicate the 
jurisdictional limitations on those not licensed to 
practice in the jurisdiction where the office is located. 

(c) The name of a lawyer holding a public office shall not 
be used in the name of a law firm, or in communications 
on its behalf, during any substantial period in which the 
lawyer is not actively and regularly practicing with the 
firm. 

(d) Lawyers may state or imply that they practice in a 
partnership or other organization only when that is a 
fact.  

(e) A lawyer may be designated “Of Counsel” on a 
letterhead if the lawyer has a continuing professional 
relationship with a lawyer or law firm, other than as 
partner or associate. A lawyer may be designated as 
“General Counsel” or by a similar professional reference 
on stationery of a client if the lawyer of the lawyer’s 
firm devotes a substantial amount of professional time 
in the representation of the client. 

Adopted 01/01/05 

Amended 01/01/14: The rule was modified to mirror the 
ABA Model Rule. 

Defined Terms (see Rule 1.0): 

“Firm” 
“Law firm” 
“Partner” 
“Substantial” 

Comparison to Oregon Code 

This rule retains much of the essential content of DR 2-
102. 

Comparison to ABA Model Rule 

This is the Model Rule. 

RULE 7.6 [RESERVED] 

MAINTAINING THE INTEGRITY OF THE PROFESSION 

RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS 

(a) An applicant for admission to the bar, or a lawyer in 
connection with a bar admission application or in 
connection with a disciplinary matter, shall not: 

(1) knowingly make a false statement of material 
fact; or 

(2) fail to disclose a fact necessary to correct a 
misapprehension known by the person to have 
arisen in the matter, or knowingly fail to respond to 
a lawful demand for information from an 
admissions or disciplinary authority, except that 
this rule does not require disclosure of information 
otherwise protected by Rule 1.6. 
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(b) Except as provided in paragraph (a)(2), Rule 1.10 is 
inapplicable to a representation governed by this Rule. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 
“Law firm” 
“Matter” 

Comparison to Oregon Code 

This rule has no equivalent in the Oregon Code. It was 
adopted by the ABA in 2002 to address concerns that 
strict application of conflict of interest rules might be 
deterring lawyers from volunteering in programs that 
provide short-term limited legal services to clients under 
the auspices of a non-profit or court-annexed program.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

INFORMATION ABOUT LEGAL SERVICES 

RULE 7.1 COMMUNICATION CONCERNING A LAWYER'S 
SERVICES 

A lawyer shall not make a false or misleading 
communication about the lawyer or the lawyer's 
services. A communication is false or misleading if it 
contains a material misrepresentation of fact or law, or 
omits a fact necessary to make the statement 
considered as a whole not materially misleading. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a)(5) reworded to 
conform to former DR 2-101(A)(5). 

Amended 01/01/14: Model Rule 7.1 language substituted 
for former RPC 7.1. 

Comparison to Oregon Code 

The rule retains the essential prohibition against false or 
misleading communications, but not the specifically 
enumerated types of communications deemed 
misleading.  

Comparison to ABA Model Rule 

This is the ABA Model Rule. 

RULE 7.2 ADVERTISING 

(a) Subject to the requirements of Rules 7.1 and 7.3, a 
lawyer may advertise services through written, 
recorded or electronic communication, including public 
media. 

(b) A lawyer shall not give anything of value to a person 
for recommending the lawyer's services except that a 
lawyer may 

(1) pay the reasonable costs of advertisements or 
communications permitted by this Rule;  

(2) pay the usual charges of a legal service plan or a  
lawyer referral service; and 

(3) pay for a law practice in accordance with Rule 1.17.  

(c) Any communication made pursuant to this rule shall 
include the name and contact information of at least 
one lawyer or law firm responsible for its content.  

Adopted 01/01/05 

Amended 01/01/14: Revised to track more closely Model 
Rule 7.2 and eliminate redundant language. 

Amended 01/01/17: Revised to remove “not-for-profit” 
from (2) and to require listing “contact information” in 
lieu of “office address.” 

 

Defined Terms (see Rule 1.0): 

“Law firm” 

Comparison to Oregon Code 

This rule retains DR 2-103’s permission for advertising in 
various media, provided the communications are not 
false or misleading and do not involve improper in-
person contact. It retains the prohibition against paying 
another to recommend or secure employment, with the 
exception of a legal service plan or not-for-profit lawyer 
referral service. The rule also continues the requirement 
that communications contain the name and office 
address of the lawyer or firm. 

Comparison to ABA Model Rule 

This rule is drawn from and is very similar to the ABA 
Model Rule, except that the MR allows payment only to a 
lawyer referral service approved by an appropriate 
regulatory agency. The MR also permits reciprocal 
referral agreements between lawyers and between 
lawyers and nonlawyer professionals, which is directly 
contradictory to Oregon RPC 5.4(e). 

RULE 7.3 SOLICITATION OF CLIENTS 

A lawyer shall not solicit professional employment by 
any means when: 

(a) the lawyer knows or reasonably should know that 
the physical, emotional or mental state of the subject of 
the solicitation is such that the person could not 
exercise reasonable judgment in employing a lawyer; 
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(b) the subject of the solicitation has made known to 
the lawyer a desire not to be solicited by the lawyer; or 

(c) the solicitation involves coercion, duress or 
harassment. 

Adopted 01/01/05 

Amended 01/01/14:  The title is changed and the phrase 
“target of the solicitation” or the word “anyone” is 
substituted for “prospective client” to avoid confusion 
with the use of the latter term in RPC 1.8. The phrase 
“Advertising Material” is substituted for “Advertising” in 
paragraph (c). 

Amended 01/01/17: Deleting requirement that lawyer 
place “Advertising Material” on advertising. 

Amended 01/11/18: Deleting requirements specific to “in-
person, telephone or real-time electronic contact” and 
deleting exception for prepaid and group legal service 
plans 

Defined Terms (see Rule 1.0): 

“Electronic communication” 
“Known” 
“Knows” 
“Matter” 
“Reasonable” 
“Reasonably should know” 
“Written” 

Comparison to Oregon Code 

This rule incorporates elements of DR 2-101(D) and (H) 
and DR 2-104.  

Comparison to ABA Model Rule 

This rule closely mirrors the Model Rule, although the 
MR has no counterpart to paragraph (b)(1). 

RULE 7.4 [RESERVED] 

RULE 7.5 FIRM NAMES AND LETTERHEADS 

(a) A lawyer shall not use a firm name, letterhead or 
other professional designation that violates Rule 7.1. A 
trade name may be used by a lawyer in private practice 
if it does not imply a connection with a government 
agency or with a public or charitable legal services 
organization and is not otherwise in violation of Rule 
7.1. 

(b) A law firm with offices in more than one jurisdiction 
may use the same name or other professional 
designation in each jurisdiction, but identification of the 
lawyers in an office of the firm shall indicate the 
jurisdictional limitations on those not licensed to 
practice in the jurisdiction where the office is located. 

(c) The name of a lawyer holding a public office shall not 
be used in the name of a law firm, or in communications 
on its behalf, during any substantial period in which the 
lawyer is not actively and regularly practicing with the 
firm. 

(d) Lawyers may state or imply that they practice in a 
partnership or other organization only when that is a 
fact.  

(e) A lawyer may be designated “Of Counsel” on a 
letterhead if the lawyer has a continuing professional 
relationship with a lawyer or law firm, other than as 
partner or associate. A lawyer may be designated as 
“General Counsel” or by a similar professional reference 
on stationery of a client if the lawyer of the lawyer’s 
firm devotes a substantial amount of professional time 
in the representation of the client. 

Adopted 01/01/05 

Amended 01/01/14: The rule was modified to mirror the 
ABA Model Rule. 

Defined Terms (see Rule 1.0): 

“Firm” 
“Law firm” 
“Partner” 
“Substantial” 

Comparison to Oregon Code 

This rule retains much of the essential content of DR 2-
102. 

Comparison to ABA Model Rule 

This is the Model Rule. 

RULE 7.6 [RESERVED] 

MAINTAINING THE INTEGRITY OF THE PROFESSION 

RULE 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS 

(a) An applicant for admission to the bar, or a lawyer in 
connection with a bar admission application or in 
connection with a disciplinary matter, shall not: 

(1) knowingly make a false statement of material 
fact; or 

(2) fail to disclose a fact necessary to correct a 
misapprehension known by the person to have 
arisen in the matter, or knowingly fail to respond to 
a lawful demand for information from an 
admissions or disciplinary authority, except that 
this rule does not require disclosure of information 
otherwise protected by Rule 1.6. 
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(b) A lawyer admitted to practice in this state shall, 
within 30 days after receiving notice thereof, report in 
writing to the disciplinary counsel of the Oregon State 
Bar the commencement against the lawyer of any 
disciplinary proceeding in any other jurisdiction. 

(c) A lawyer who is the subject of a complaint or referral 
to the State Lawyers Assistance Committee shall, 
subject to the exercise of any applicable right or 
privilege, cooperate with the committee and its 
designees, including: 

(1) responding to the initial inquiry of the 
committee or its designees; 

(2) furnishing any documents in the lawyer's 
possession relating to the matter under 
investigation by the committee or its designees; 

(3) participating in interviews with the committee 
or its designees; and 

(4) participating in and complying with a remedial 
program established by the committee or its 
designees. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knowingly” 
“Known” 
“Matter” 
 “Writing” 

Comparison to Oregon Code 

Paragraph (a) replaces DR 1-101, but is broader because 
the Oregon rule applies only to misconduct in connection 
with the lawyer’s own or another person’s application for 
admission and this rule applies to any “disciplinary 
matter.” Paragraph (a)(2) replaces DR 1-103(C) but 
requires only that a lawyer respond rather than 
“cooperate.”  

Paragraph (b) is the same as DR 1-103(D). It is placed 
here because it pertains to the obligations of a lawyer 
regarding the lawyer’s own professional conduct. 

Paragraph (c) is the same as DR 1-103(F). It is placed here 
because it pertains to the obligations of a lawyer 
regarding the lawyer’s own professional conduct. 

Comparison to ABA Model Rule 

Paragraph (a) is identical to Model Rule 8.1. Paragraphs 
(b) and (c) have no counterpart in the Model Rules and 
are taken from the Oregon Code. 

RULE 8.2 JUDICIAL AND LEGAL OFFICIALS 

(a) A lawyer shall not make a statement that the lawyer 
knows to be false or with reckless disregard to its truth 

or falsity concerning the qualifications or integrity of a 
judge or adjudicatory officer , or of a candidate for 
election or appointment to a judicial or other 
adjudicatory office. 

(b) A lawyer who is a candidate for judicial office shall 
comply with the applicable provisions of the Code of 
Judicial Conduct. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 

Comparison to Oregon Code 

Paragraph (a) is essentially the same as DR 8-102(A) and 
(B), although the Oregon rule prohibits  
“accusations” rather than “statements” and applies only 
to statements about the qualifications of the person.  

Comparison to ABA Model Rule 

This is the ABA Model Rule, except that the Model Rule 
also prohibits statements pertaining to “other legal 
officers.” 

RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT 

(a) A lawyer who knows that another lawyer has 
committed a violation of the Rules of Professional 
Conduct that raises a substantial question as to that 
lawyer's honesty, trustworthiness or fitness as a lawyer 
in other respects shall inform the Oregon State Bar 
Client Assistance Office.  

(b) A lawyer who knows that a judge has committed a 
violation of applicable rules of judicial conduct that 
raises a substantial question as to the judge’s fitness for 
office shall inform the appropriate authority. 

(c) This rule does not require disclosure of information 
otherwise protected by Rule 1.6 or ORS 9.460(3), or 
apply to lawyers who obtain such knowledge or 
evidence while: 

(1) acting as a member, investigator, agent, 
employee or as a designee of the State Lawyers 
Assistance Committee;  

(2) acting as a board member, employee, 
investigator, agent or lawyer for or on behalf of the 
Professional Liability Fund or as a Board of 
Governors liaison to the Professional Liability Fund; 
or 

(3) participating in the loss prevention programs of 
the Professional Liability Fund, including the 
Oregon Attorney Assistance Program. 

(d) This rule does not require disclosure of mediation 
communications otherwise protected by ORS 36.220. 
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Adopted 01/01/05 

Amended 1/11/2018 to add subsection “d” relating to 
mediation communications. 

Defined Terms (see Rule 1.0): 

“Knows” 
“Substantial” 

Comparison to Oregon Code 

This rule replaces DR 1-103(A) and (E). Paragraph (a) is 
essentially the same as DR 1-103(A), although the 
exception for confidential client information is found in 
paragraph (c). Also, the rule now requires that 
misconduct be reported to the OSB Client Assistance 
Office, to conform to changes in the Bar Rules of 
Procedure that were effective August 1, 2003. 

Paragraph (b) has no counterpart in the Oregon Code, 
although the obligation might be inferred from DR 1-
103(A). 

Paragraph (c) incorporates the exception for information 
protected by rule and statute. It also incorporates the 
exception contained in DR 1-103(E). 

Comparison to ABA Model Rule 

This is essentially the ABA Model Rule, expanded slightly. 
Paragraph (c) includes a reference to ORS 9.460(3) to 
parallel the exceptions in DR 1-103(A). Paragraph (c) in 
the Model Rule refers only to “information gained…while 
participating in an approved lawyer assistance program.” 

RULE 8.4 MISCONDUCT 

(a) It is professional misconduct for a lawyer to: 

(1) violate the Rules of Professional Conduct, 
knowingly assist or induce another to do so, or do 
so through the acts of another; 

(2) commit a criminal act that reflects adversely on 
the lawyer's honesty, trustworthiness or fitness as 
a lawyer in other respects; 

(3) engage in conduct involving dishonesty, fraud, 
deceit or misrepresentation that reflects adversely 
on the lawyer’s fitness to practice law; 

(4) engage in conduct that is prejudicial to the 
administration of justice; or 

(5) state or imply an ability to influence improperly 
a government agency or official or to achieve 
results by means that violate these Rules or other 
law, or 

(6) knowingly assist a judge or judicial officer in 
conduct that is a violation of applicable rules of 
judicial conduct or other law. 

(7) in the course of representing a client, knowingly 
intimidate or harass a person because of that 
person’s race, color, national origin, religion, age, 
sex, gender identity, gender expression, sexual 
orientation, marital status, or disability.  

(b) Notwithstanding paragraphs (a)(1), (3) and (4) and 
Rule 3.3(a)(1), it shall not be professional misconduct 
for a lawyer to advise clients or others about or to 
supervise lawful covert activity in the investigation of 
violations of civil or criminal law or constitutional rights, 
provided the lawyer's conduct is otherwise in 
compliance with these Rules of Professional Conduct. 
"Covert activity," as used in this rule, means an effort to 
obtain information on unlawful activity through the use 
of misrepresentations or other subterfuge. "Covert 
activity" may be commenced by a lawyer or involve a 
lawyer as an advisor or supervisor only when the lawyer 
in good faith believes there is a reasonable possibility 
that unlawful activity has taken place, is taking place or 
will take place in the foreseeable future. 

(c) Notwithstanding paragraph (a)(7), a lawyer shall not 
be prohibited from engaging in legitimate advocacy 
with respect to the bases set forth therein. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a)(5) added. 

Amended 02/XX/15: Paragraphs (a)(7) and (c) added. 

Defined Terms (see Rule 1.0): 

“Believes” 
“Fraud” 
“Knowingly” 
“Reasonable” 

Comparison to Oregon Code  

This rule is essentially the same as DR 1-102(A).  

Paragraph (b) retains DR 1-102(D). 
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(b) A lawyer admitted to practice in this state shall, 
within 30 days after receiving notice thereof, report in 
writing to the disciplinary counsel of the Oregon State 
Bar the commencement against the lawyer of any 
disciplinary proceeding in any other jurisdiction. 

(c) A lawyer who is the subject of a complaint or referral 
to the State Lawyers Assistance Committee shall, 
subject to the exercise of any applicable right or 
privilege, cooperate with the committee and its 
designees, including: 

(1) responding to the initial inquiry of the 
committee or its designees; 

(2) furnishing any documents in the lawyer's 
possession relating to the matter under 
investigation by the committee or its designees; 

(3) participating in interviews with the committee 
or its designees; and 

(4) participating in and complying with a remedial 
program established by the committee or its 
designees. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knowingly” 
“Known” 
“Matter” 
 “Writing” 

Comparison to Oregon Code 

Paragraph (a) replaces DR 1-101, but is broader because 
the Oregon rule applies only to misconduct in connection 
with the lawyer’s own or another person’s application for 
admission and this rule applies to any “disciplinary 
matter.” Paragraph (a)(2) replaces DR 1-103(C) but 
requires only that a lawyer respond rather than 
“cooperate.”  

Paragraph (b) is the same as DR 1-103(D). It is placed 
here because it pertains to the obligations of a lawyer 
regarding the lawyer’s own professional conduct. 

Paragraph (c) is the same as DR 1-103(F). It is placed here 
because it pertains to the obligations of a lawyer 
regarding the lawyer’s own professional conduct. 

Comparison to ABA Model Rule 

Paragraph (a) is identical to Model Rule 8.1. Paragraphs 
(b) and (c) have no counterpart in the Model Rules and 
are taken from the Oregon Code. 

RULE 8.2 JUDICIAL AND LEGAL OFFICIALS 

(a) A lawyer shall not make a statement that the lawyer 
knows to be false or with reckless disregard to its truth 

or falsity concerning the qualifications or integrity of a 
judge or adjudicatory officer , or of a candidate for 
election or appointment to a judicial or other 
adjudicatory office. 

(b) A lawyer who is a candidate for judicial office shall 
comply with the applicable provisions of the Code of 
Judicial Conduct. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Knows” 

Comparison to Oregon Code 

Paragraph (a) is essentially the same as DR 8-102(A) and 
(B), although the Oregon rule prohibits  
“accusations” rather than “statements” and applies only 
to statements about the qualifications of the person.  

Comparison to ABA Model Rule 

This is the ABA Model Rule, except that the Model Rule 
also prohibits statements pertaining to “other legal 
officers.” 

RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT 

(a) A lawyer who knows that another lawyer has 
committed a violation of the Rules of Professional 
Conduct that raises a substantial question as to that 
lawyer's honesty, trustworthiness or fitness as a lawyer 
in other respects shall inform the Oregon State Bar 
Client Assistance Office.  

(b) A lawyer who knows that a judge has committed a 
violation of applicable rules of judicial conduct that 
raises a substantial question as to the judge’s fitness for 
office shall inform the appropriate authority. 

(c) This rule does not require disclosure of information 
otherwise protected by Rule 1.6 or ORS 9.460(3), or 
apply to lawyers who obtain such knowledge or 
evidence while: 

(1) acting as a member, investigator, agent, 
employee or as a designee of the State Lawyers 
Assistance Committee;  

(2) acting as a board member, employee, 
investigator, agent or lawyer for or on behalf of the 
Professional Liability Fund or as a Board of 
Governors liaison to the Professional Liability Fund; 
or 

(3) participating in the loss prevention programs of 
the Professional Liability Fund, including the 
Oregon Attorney Assistance Program. 

(d) This rule does not require disclosure of mediation 
communications otherwise protected by ORS 36.220. 
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Adopted 01/01/05 

Amended 1/11/2018 to add subsection “d” relating to 
mediation communications. 

Defined Terms (see Rule 1.0): 

“Knows” 
“Substantial” 

Comparison to Oregon Code 

This rule replaces DR 1-103(A) and (E). Paragraph (a) is 
essentially the same as DR 1-103(A), although the 
exception for confidential client information is found in 
paragraph (c). Also, the rule now requires that 
misconduct be reported to the OSB Client Assistance 
Office, to conform to changes in the Bar Rules of 
Procedure that were effective August 1, 2003. 

Paragraph (b) has no counterpart in the Oregon Code, 
although the obligation might be inferred from DR 1-
103(A). 

Paragraph (c) incorporates the exception for information 
protected by rule and statute. It also incorporates the 
exception contained in DR 1-103(E). 

Comparison to ABA Model Rule 

This is essentially the ABA Model Rule, expanded slightly. 
Paragraph (c) includes a reference to ORS 9.460(3) to 
parallel the exceptions in DR 1-103(A). Paragraph (c) in 
the Model Rule refers only to “information gained…while 
participating in an approved lawyer assistance program.” 

RULE 8.4 MISCONDUCT 

(a) It is professional misconduct for a lawyer to: 

(1) violate the Rules of Professional Conduct, 
knowingly assist or induce another to do so, or do 
so through the acts of another; 

(2) commit a criminal act that reflects adversely on 
the lawyer's honesty, trustworthiness or fitness as 
a lawyer in other respects; 

(3) engage in conduct involving dishonesty, fraud, 
deceit or misrepresentation that reflects adversely 
on the lawyer’s fitness to practice law; 

(4) engage in conduct that is prejudicial to the 
administration of justice; or 

(5) state or imply an ability to influence improperly 
a government agency or official or to achieve 
results by means that violate these Rules or other 
law, or 

(6) knowingly assist a judge or judicial officer in 
conduct that is a violation of applicable rules of 
judicial conduct or other law. 

(7) in the course of representing a client, knowingly 
intimidate or harass a person because of that 
person’s race, color, national origin, religion, age, 
sex, gender identity, gender expression, sexual 
orientation, marital status, or disability.  

(b) Notwithstanding paragraphs (a)(1), (3) and (4) and 
Rule 3.3(a)(1), it shall not be professional misconduct 
for a lawyer to advise clients or others about or to 
supervise lawful covert activity in the investigation of 
violations of civil or criminal law or constitutional rights, 
provided the lawyer's conduct is otherwise in 
compliance with these Rules of Professional Conduct. 
"Covert activity," as used in this rule, means an effort to 
obtain information on unlawful activity through the use 
of misrepresentations or other subterfuge. "Covert 
activity" may be commenced by a lawyer or involve a 
lawyer as an advisor or supervisor only when the lawyer 
in good faith believes there is a reasonable possibility 
that unlawful activity has taken place, is taking place or 
will take place in the foreseeable future. 

(c) Notwithstanding paragraph (a)(7), a lawyer shall not 
be prohibited from engaging in legitimate advocacy 
with respect to the bases set forth therein. 

Adopted 01/01/05 

Amended 12/01/06: Paragraph (a)(5) added. 

Amended 02/XX/15: Paragraphs (a)(7) and (c) added. 

Defined Terms (see Rule 1.0): 

“Believes” 
“Fraud” 
“Knowingly” 
“Reasonable” 

Comparison to Oregon Code  

This rule is essentially the same as DR 1-102(A).  

Paragraph (b) retains DR 1-102(D). 
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Comparison to ABA Model Rule 

Paragraphs (a)(1) through (6) are the same as Model Rule 
8.4(a) through (f), except that MR 8.4(a) also prohibits 
attempts to violate the rules. Paragraph (a)(7) reflects 
language in Comment [3] of the Model Rule.  

Paragraphs (b) and (d) have no counterpart in the Model 
Rule. 

RULE 8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW 

(a) Disciplinary Authority. A lawyer admitted to practice 
in this jurisdiction is subject to the disciplinary authority 
of this jurisdiction, regardless of where the lawyer's 
conduct occurs. A lawyer not admitted in this 
jurisdiction is also subject to the disciplinary authority 
of this jurisdiction if the lawyer provides or offers to 
provide any legal services in this jurisdiction. A lawyer 
may be subject to the disciplinary authority of both this 
jurisdiction and another jurisdiction for the same 
conduct. 

(b) Choice of Law. In any exercise of the disciplinary 
authority of this jurisdiction, the Rules of Professional 
Conduct to be applied shall be as follows: 

(1) for conduct in connection with a matter pending 
before a tribunal, the rules of the jurisdiction in 
which the tribunal sits, unless the rules of the 
tribunal provide otherwise; and 

(2) for any other conduct, the rules of the 
jurisdiction in which the lawyer's conduct occurred, 
or, if the predominant effect of the conduct is in a 
different jurisdiction, the rules of that jurisdiction 
shall be applied to the conduct. A lawyer shall not 
be subject to discipline if the lawyer's conduct 
conforms to the rules of a jurisdiction in which the 
lawyer reasonably believes the predominant effect 
of the lawyer's conduct will occur. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Matter” 
“Reasonably believes” 
“Tribunal” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code. A 
similar version based on former ABA Model Rule 8.5 was 
adopted by the Supreme Court in 1996 as Bar Rule of 
Procedure 1.4. 

BR 1.4(a) specifically provides that the Supreme Court’s 
jurisdiction over a lawyer’s conduct continues whether or 

not the lawyer retains authority to practice law in Oregon 
and regardless of where the lawyer resides. 

BR 1.4(b)(1) is essentially the same as 8.5(b)(1). 

BR 1.4(b)(2) applies the Oregon Code if the lawyer is 
licensed only in Oregon. If the lawyer is licensed in 
Oregon and another jurisdiction, the rules of the 
jurisdiction in which the lawyer principally practices 
apply, or if the conduct has its predominant effect in 
another jurisdiction in which the lawyer is licensed, then 
the rules of that jurisdiction will apply. 

Comparison to ABA Model Rule 

This is the ABA Model Rule, as amended in 2002 in 
conjunction with the adoption of the amendments to 
Rule 5.5 regarding multijurisdictional practice. As 
amended, the rule applies to lawyers not licensed in the 
jurisdiction if they render or offer to render any legal 
services in the jurisdiction.  

RULE 8.6 WRITTEN ADVISORY OPINIONS ON 
PROFESSIONAL CONDUCT; CONSIDERATION GIVEN IN 

DISCIPLINARY PROCEEDINGS 

(a) The Oregon State Bar Board of Governors may issue 
formal written advisory opinions on questions under 
these Rules. The Oregon State Bar Legal Ethics 
Committee and General Counsel’s Office may also issue 
informal written advisory opinions on questions under 
these Rules. The General Counsel's Office of the Oregon 
State Bar shall maintain records of both OSB formal and 
informal written advisory opinions and copies of each 
shall be available to the Oregon Supreme Court, 
Disciplinary Board, State Professional Responsibility 
Board, and Disciplinary Counsel. The General Counsel's 
Office may also disseminate the bar's advisory opinions 
as it deems appropriate to its role in educating lawyers 
about these Rules. 

(b) In considering alleged violations of these Rules, the 
Disciplinary Board and Oregon Supreme Court may 
consider any lawyer's good faith effort to comply with 
an opinion issued under paragraph (a) of this rule as: 

(1) a showing of the lawyer's good faith effort to 
comply with these Rules; and 

(2) a basis for mitigation of any sanction that may 
be imposed if the lawyer is found to be in violation 
of these Rules. 

(c) This rule is not intended to, and does not, preclude 
the Disciplinary Board or the Oregon Supreme Court 
from considering any other evidence of either good 
faith or basis for mitigation in a bar disciplinary 
proceeding. 

Adopted 01/01/05 
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Defined Terms (see Rule 1.0): 

“Written” 

Comparison to Oregon Code 

This rule is identical to DR 1-105, amended only to refer 
to “General Counsel’s Office” in the second sentence of 

paragraph (a), rather than only to “General Counsel,” to 
make it clear that opinions of assistant general counsel 
are covered by the rule.  

Comparison to ABA Model Rule 

This rule has no counterpart in the Model Rules.



 

Oregon Rules of Professional Conduct (1/11/2018) Page 34 

Comparison to ABA Model Rule 

Paragraphs (a)(1) through (6) are the same as Model Rule 
8.4(a) through (f), except that MR 8.4(a) also prohibits 
attempts to violate the rules. Paragraph (a)(7) reflects 
language in Comment [3] of the Model Rule.  

Paragraphs (b) and (d) have no counterpart in the Model 
Rule. 

RULE 8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW 

(a) Disciplinary Authority. A lawyer admitted to practice 
in this jurisdiction is subject to the disciplinary authority 
of this jurisdiction, regardless of where the lawyer's 
conduct occurs. A lawyer not admitted in this 
jurisdiction is also subject to the disciplinary authority 
of this jurisdiction if the lawyer provides or offers to 
provide any legal services in this jurisdiction. A lawyer 
may be subject to the disciplinary authority of both this 
jurisdiction and another jurisdiction for the same 
conduct. 

(b) Choice of Law. In any exercise of the disciplinary 
authority of this jurisdiction, the Rules of Professional 
Conduct to be applied shall be as follows: 

(1) for conduct in connection with a matter pending 
before a tribunal, the rules of the jurisdiction in 
which the tribunal sits, unless the rules of the 
tribunal provide otherwise; and 

(2) for any other conduct, the rules of the 
jurisdiction in which the lawyer's conduct occurred, 
or, if the predominant effect of the conduct is in a 
different jurisdiction, the rules of that jurisdiction 
shall be applied to the conduct. A lawyer shall not 
be subject to discipline if the lawyer's conduct 
conforms to the rules of a jurisdiction in which the 
lawyer reasonably believes the predominant effect 
of the lawyer's conduct will occur. 

Adopted 01/01/05 

Defined Terms (see Rule 1.0): 

“Believes” 
“Matter” 
“Reasonably believes” 
“Tribunal” 

Comparison to Oregon Code 

This rule has no counterpart in the Oregon Code. A 
similar version based on former ABA Model Rule 8.5 was 
adopted by the Supreme Court in 1996 as Bar Rule of 
Procedure 1.4. 

BR 1.4(a) specifically provides that the Supreme Court’s 
jurisdiction over a lawyer’s conduct continues whether or 

not the lawyer retains authority to practice law in Oregon 
and regardless of where the lawyer resides. 

BR 1.4(b)(1) is essentially the same as 8.5(b)(1). 

BR 1.4(b)(2) applies the Oregon Code if the lawyer is 
licensed only in Oregon. If the lawyer is licensed in 
Oregon and another jurisdiction, the rules of the 
jurisdiction in which the lawyer principally practices 
apply, or if the conduct has its predominant effect in 
another jurisdiction in which the lawyer is licensed, then 
the rules of that jurisdiction will apply. 

Comparison to ABA Model Rule 

This is the ABA Model Rule, as amended in 2002 in 
conjunction with the adoption of the amendments to 
Rule 5.5 regarding multijurisdictional practice. As 
amended, the rule applies to lawyers not licensed in the 
jurisdiction if they render or offer to render any legal 
services in the jurisdiction.  

RULE 8.6 WRITTEN ADVISORY OPINIONS ON 
PROFESSIONAL CONDUCT; CONSIDERATION GIVEN IN 

DISCIPLINARY PROCEEDINGS 

(a) The Oregon State Bar Board of Governors may issue 
formal written advisory opinions on questions under 
these Rules. The Oregon State Bar Legal Ethics 
Committee and General Counsel’s Office may also issue 
informal written advisory opinions on questions under 
these Rules. The General Counsel's Office of the Oregon 
State Bar shall maintain records of both OSB formal and 
informal written advisory opinions and copies of each 
shall be available to the Oregon Supreme Court, 
Disciplinary Board, State Professional Responsibility 
Board, and Disciplinary Counsel. The General Counsel's 
Office may also disseminate the bar's advisory opinions 
as it deems appropriate to its role in educating lawyers 
about these Rules. 

(b) In considering alleged violations of these Rules, the 
Disciplinary Board and Oregon Supreme Court may 
consider any lawyer's good faith effort to comply with 
an opinion issued under paragraph (a) of this rule as: 

(1) a showing of the lawyer's good faith effort to 
comply with these Rules; and 

(2) a basis for mitigation of any sanction that may 
be imposed if the lawyer is found to be in violation 
of these Rules. 

(c) This rule is not intended to, and does not, preclude 
the Disciplinary Board or the Oregon Supreme Court 
from considering any other evidence of either good 
faith or basis for mitigation in a bar disciplinary 
proceeding. 

Adopted 01/01/05 
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Defined Terms (see Rule 1.0): 

“Written” 

Comparison to Oregon Code 

This rule is identical to DR 1-105, amended only to refer 
to “General Counsel’s Office” in the second sentence of 

paragraph (a), rather than only to “General Counsel,” to 
make it clear that opinions of assistant general counsel 
are covered by the rule.  

Comparison to ABA Model Rule 

This rule has no counterpart in the Model Rules.
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