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planning and administration, business law, and elder law. She works with clients to create their estate 
plans, administers trusts and probates estates, prepares federal and Oregon estate tax returns, advises 
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chapter on “Administration Procedures” in Administering Trusts in Oregon (OSB Legal Pubs 2018). She 
is a National Certified Guardian (NCG).

Darin Dooley, Law Offices of Nay & Friedenberg LLC, Portland. Mr. Dooley practices in the areas of 
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OSB Rights of the Handicapped Committee, and the American Law Institute. Mr. Jarvis also serves as 
an expert witness and is an avid lecturer for public and private/in-house continuing legal education 
seminars. Mr. Jarvis is admitted to practice law in Alaska, California, New York, Oregon, and Washington.

Julie Nimnicht, Law Offices of Geoff Bernhardt, Portland. Ms. Nimnicht assists clients with all aspects 
of estate planning and administration, protective proceedings, and Medicaid planning. She serves on 
the development committee for Guardian Partners, an organization that trains volunteers to assist the 
court system by monitoring guardianship cases to ensure that there is no abuse, exploitation, or neglect 
of elderly or disabled adults, and facilitates education courses that provide training and resources to 
enable guardians to more effectively serve the vulnerable individuals they have been appointed to 
protect. She is also a member of the Multnomah Bar Association and Oregon Women Lawyers.

Melanie Maurice, Oregon Health & Science University, Portland. Ms. Maurice is legal counsel for OHSU. 
She advises the institution on health care regulatory matters, health care policy, contracting, health care 
privacy and security, and compliance matters. She also serves as vice chair of OHSU’s Black Employee 
Resource Group. The group’s mission is to create a supportive environment for Blacks/Africans/
African-Americans that encourages unity, support, and professional development for the purpose of 
employee satisfaction and retention at OHSU.

Allison Martin Rhodes, Holland & Knight LLP, Portland. Ms. Martin Rhodes focuses her practice on 
legal ethics and risk management, law firm organization, and attorney disciplinary defense. She 
advises both law firms and lawyers on ethical and fiduciary issues related to lateral hiring, law firm 
dissolution, and expulsion matters. In that context, she represents lawyers and law firms in litigation 
among themselves. Ms. Martin Rhodes is president of the Association of Professional Responsibility 
Lawyers and a member of Oregon Women Lawyers, the Oregon Hispanic Bar Association, and the 
Hispanic National Bar Association. Ms. Martin Rhodes is a nationally recognized leader in the law 
governing the legal profession and a frequent speaker and writer on the subject. She is the coauthor, 
with Professor Robert Hillman, on the industry-leading treatise, Hillman on Lawyer Mobility: The Law 
and Ethics of Partner Withdrawals and Law Firm Breakups.
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I. Social Security Retirement 
 
Social Security retirement / Retirement Insurance Benefits (RIB) are paid to qualified individuals 
through the Social Security Administration (SSA). The benefit amount depends on how much the 
individual has contributed to the Social Security system, through Federal Insurance 
Contributions Act (FICA) withholdings, during employment. To qualify: 
 

• You must be "fully insured" defined as participating in at least one "quarter of coverage" 
for each year after 1950 OR once the individual is between age 21 and 62 AND has 
participated in at least 6 to 40 total quarters of coverage.  

 
• Full retirement age depends on your date of birth and can be between age 66 and 67 (for 

people born after 1959). It had been 65 but has gradually increased for people born in 
1938 or later.  

 
• You may start receiving retirement benefits as early as age 62 or as late as age 70. 

o If you start taking retirement benefits early the monthly benefit amount is reduced 
o Retirement benefits are increased by a percentage if you delay your retirement 

beyond full retirement age. (delayed retirement credits) 
 

• You can still work while receiving retirement benefits. 
o If you are younger than your full retirement age and make more than the annual 

limit ($17,040 for 2018) $1 is deducted from your benefit for every $2 earned 
above the limit 

o If you are full retirement age your earnings no longer reduce your benefit 
 Your earnings may increase your benefit if they are higher than one of the 

years used to compute your retirement benefit 
 

• If you have qualified for SSDI / Disability Insurance Benefits (DIB) through the SSA, 
you will be automatically enrolled to receive your RIB upon reaching full retirement age. 

 
II. Social Security Disability Insurance (SSDI) & Supplemental Security Income (SSI) 

 
The main difference between Social Security Disability Insurance (SSDI) and Supplemental 
Security Income (SSI) is that SSDI is available to workers who have accumulated a sufficient 
number of work credits, while SSI disability benefits are available to low-income individuals 
who have either never worked or who haven't earned enough work credits to qualify for SSDI. 
Both SSDI and SSI provide income to disabled people and both are administered by the SSA. 
SSDI is an entitlement program while SSI is a welfare program. Medical eligibility for disability 
is determined in the same manner for both programs (slightly different for minor children). 
However, there are distinct differences between the two programs. (e.g., SSI directly covers 
eligible disabled minor children, while SSDI does not) 
 

• Some individuals are “concurrent” eligible (duel eligible) under both SSDI and SSI 
o This occurs when you are approved for SSDI but have a low monthly SSDI 

benefit AND meet the SSI resource limits 
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o SSI supplements the recipient’s monthly income 
 E.g., claimant approved for SSDI monthly benefits of $400  an SSI 

award could be used to guarantee that the claimant's total monthly benefits 
equal the minimum SSI amount (currently $750/ month). The SSDI 
recipient would receive an additional $350 in SSI to bring total monthly 
benefits to $750 

 
A. SSDI: SSDI is available to eligible individuals who can no longer work due to an 

established physical or mental disability. Individuals who have paid taxes into the Social 
Security system for at least several years are eligible for SSDI. There are two tests regarding 
work credits; the recent work test and the duration of work test. 
 

• Recent work test 
o If you are 31 or older you need to have worked at least five of the past ten years 

(20 credits) 
o If you are between 24 and 31 you need to have worked at least half the time since 

turning 21.  E.g., If you are 27, my must have worked at least three of the past six 
years (or have earned 12 credits in the last six years) 

o If you are under 24 you need to have worked at least one and a half years during 
the three year period before being disabled, or have earned 6 credits 

 
• Duration of work test 

o You must have worked a certain number of years or earned a certain number of 
credits to qualify for SSDI: 

 
Age Disabled  Number of years worked Number of credits 
21 – 24   1.5    6 
24 – 31   1.5 – 4.5   6 – 18 
31 – 42   5    20 
44    5.5    22 
46    6    24 
48    6.5    26 
50    7    28 
52    7.5    30 
54    8    32 
56    8.5    34 
58    9    36 
60    9.5    38 
62 and older   10    40 
 

The SSDI benefit amount is determined by the individual’s earnings record (the average amount 
is $1,197 in 2018).  
 
SSDI Income Limits – There is no limit on the amount of assets (resources) or unearned income 
from investments, interest, etc., you have (or income that your spouse may earn), unlike SSI. 
There is a limit on the amount of earned income when receiving SSDI, because if you can earn 
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an income, you aren't considered disabled. If you can engage in "substantial gainful activity" 
(SGA), you won't be eligible for benefits. Federal regulations use the national average wage 
index to set the income limit for determining the SGA each year. In 2018, the amount was 
$1,180 for disabled applicants and $1,970 for blind applicants. 
 
Trial Work Period (TWP) – Someone receiving SSDI may want to return to the workforce but is 
unsure if they will be able to keep a job due to their disabilities. To encourage the disabled 
person to try returning to work, the SSA provides for a trial work period (TWP). POMS DI 
10501.015. During the trial work period the SSDI recipient can have unlimited earnings and still 
receive full benefits. The SSDI recipient must provide services for at least nine months out of a 
rolling 60-month period before a disability is deemed to have ended. For 2018, any month in 
which earnings exceed $850 is considered a month of “services” for a person's trial work period. 
POMS DI 13010.060. This amount is different than the SGA amount.  
 
When the SSDI recipient has provided services for nine months, the SSA will evaluate the 
recipient's work to see if it has been over the SGA limits. If it is, disability benefits will continue 
for three months and then terminate. If this happens, benefits can resume within the next 36 
months if the individual fails to earn the monthly SGA amount or becomes unable to work again 
due to the same disability. If Social Security disability benefits end because of your earnings, but 
you are still disabled, Medicare Part A coverage will continue for at least 93 months after the 
nine-month trial work period. After that, you can purchase Medicare Part A coverage by paying 
a monthly premium. If you have Medicare Part B coverage, you must continue to pay the 
premium. If you want to end your Part B coverage, you must request it in writing. 
 
Family members of workers who are eligible for SSDI are eligible for benefits. For instance, a 
medically disabled adult child of someone who receives SSDI can receive benefits even if the 
adult child has never worked. (DAC/CDB). Spouses, ex-spouses, and minor children can also be 
eligible for benefits, called auxiliary benefits.  
 

B. SSI: SSI is a need based / means tested program evaluated on income and assets, and is 
funded by general fund taxes. SSI is not based on work history / credits. To be eligible for SSI 
you must have less than $2,000 in assets (or $3,000 for a couple) and income below $750/month 
(or $1,125/month for a couple). 
 
Disabled individuals eligible for SSI are also able to receive Medicaid (categorically eligible). 42 
USC § 1396a(a). Most people who qualify for SSI will also qualify for food 
stamps/Supplemental Nutrition Assistance Program (SNAP). The amount an eligible person will 
receive is dependent on where they live and the amount of regular, monthly income they have. 
SSI benefits begin on the first of the month after the application is submitted.  However, the 
application process can be lengthy and most likely the first months of benefits will be received 
retroactively.  
 

• SSI applicants tend to be lower/no income and have little if any insurance coverage. 
o It is less likely they have seen a doctor for their medical problems 
o Without medical documentation of a disabling condition it is extremely difficult 

to be approved for SSI; Need objective medical records of your disability 
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• Income limits - You are eligible for SSI only if your income falls under the SSI income 
limits - $750 per month in countable income. 42 USC §1382(a) 

o SSA counts the following as income: 
 Money you earn as a result of performing work - "earned" income 
 Payments you receive from sources such as Social Security, Veterans 

benefits, a pension, alimony, or child support - "unearned income" 
 Any type of free rent/shelter or food benefits you are receiving from a 

nongovernmental source – “in-kind” income - equal to earning the amount 
of money you would otherwise have to pay for the food, rent, and life 
necessities being provided 

• In Kind Support and Maintenance (ISM) 
o Live in another person’s home and don’t pay your share of 

food or housing costs 
o Live in own home and someone else pays food, 

rent/mortgage or utilities 
o Generally lose 1/3 of monthly federal benefit rate 
o Need to keep at least $1 of SSI to continue Medicaid 

eligibility 
 A portion of income earned by other people in your house (like your 

spouse / parents) - "Deemed" income 
o SSA does not count the following income and benefits when calculating your 

income level:  
 $20 per month of income other than wages “unearned” income 
 $65 per month of wages “earned” income and one-half of wages (earned 

income) over $65  
 Wages that go toward special impairment-related work expenses (IRWE) 

for disabled persons or blind persons (BWE) 
 The first $30 of infrequent or irregularly received earned income in a 

quarter 
 the first $60 of infrequent or irregularly received unearned income in a 

quarter 
 medical care 
 reimbursement of expenses from a social services agency 
 food stamps, and 
 housing or home energy assistance 

o Generally, if someone gives you an item that cannot be used as, or used to obtain, 
food or shelter, it will not be considered as income 

 
• Resource limits - $2,000 resource cap for individuals, $3,000 for couples. 42 USC 

§1382b et seq. 
o SSA counts the following as resources: 

 Most resources are counted, including real estate, bank accounts, cash, 
stocks, and bonds 

 Inheritance  
 Personal injury settlement proceeds 
 Parents’ resources are deemed to minors 
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 Spouse’s resources deemed to applicant 
o SSA excludes the following as resources 

 Resources in a special needs trust (SNT), either third party or self 
settled/pay back/d4A (under age 65) trust 

 Up to $100,000 in an ABLE account 
• If balance goes above $100,000 SSI benefit is suspended, not 

terminated, until spent down to $100,000 
o Does no disqualify for Medicaid 

 Recipient’s home and personal effects 
 One car of any value  
 Burial plot and some burial funds  

 
• SSI connected benefits 

o Categorical eligibility for Medicaid 
 Health insurance covers – Oregon Health Plan 

• No waiting period other than time for SSI application 
 Not necessarily eligible for Medicaid for long term care coverage 

• Must meet need / Activities of Daily Living (ADLs) / Servicer 
Priority rules  

o Medicaid is a prerequisite for Developmental Disability (DD) services and some 
Mental Health services 

o Priority for Subsidized Housing / Section 8 / HUD 
 

• You are not eligible for SSI while in jail/prison or state hospital. 
 

• Application process can be difficult if do not have access to internet and/or are homeless 
 

Practice tip: You can tell if your client is receiving SSDI or SSI by: 
o Asking how much they receive monthly 
o Looking at the award letter from SSA 
o Looking at the award statement from SSA 

 Retirement Services Disability = SSDI 
 SSI benefit = SSI 
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Supplementary Security Income (SSI) vs. Social Security Disability Insurance (SSDI) 
 

 SSI SSDI 
Age Over age 65 and low 

income; or adults who 
are disabled or blind; or 
children who are 
disabled or blind 

Under full retirement age and disabled 
or blind (disability prevents you from 
working and is expected to last for at 
least one year or until you die) and 
sufficient work credits 

Means tested Yes No 

Resource limit $2,000 individual; 

$3,000 couple 

None  

Resource 
exemptions 

Yes (home, vehicle, 
SNT, up to $100,000 in 
a qualified ABLE 
account) 

NA 

Income limit Yes 

(formula) 

Yes  

"substantial gainful activity" (SGA) 
limit $1,180 (blind = $1,970) 

Establishes 
Medicaid eligibility 

Yes No  

Establishes 
Medicare eligibility 

No Yes, after two years 

Based on work 
history/work credits 

No  Yes – recent work test and duration of 
work test; credit requirement is based 
on your age 

Funded by General revenues Social Security taxes 

Established 1974 1960 

Benefit $750/month individual 

$1,125/month couple 

Determined by earnings record 
(average for 2018 is $1,197) 
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SSI AND SSDI ELIGIBILITY EVALUATION PROCESS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

Yes 
2. Does the claimant 
have a non-severe 
impairment? 

No

Are you working 
now? 
 
 
 
 
 
Do you have a 
minor problem? 
 
 
 
Do you have a 
serious illness, 
like terminal 
cancer, that 
should 
automatically 
qualify you? 
 

1. Is the claimant 
engaging in 
substantial gainful 
employment (SGA)? 

BASIC REQUIREMENTS 
Duration: Have a disabling 
condition that has lasted or will 
last 12 months or more 
AND 
SSDI quarters: have paid 
enough taxes to be covered  
OR 
SSI: have low income and few 
assets 

No SSA benefits 

1. Is the claimant 
engaging in 
substantial gainful 
employment (SGA)? 

2. Does the claimant 
have a non-severe 
impairment? 

3. Does the claimant 
have an impairment 
that meets or equals 
the SSA listing of 
impairments?  

4. Can the claimant 
return to any former 
work done during 
previous 15 years? 

5. Given the 
claimant’s Residual 
Functional Capacity, 
is there any other 
work that claimant 
can do? 

No 

No 

No 

No 

Yes 

Yes 

Yes 

Yes 

 
NOT 

Disabled 

Yes 

No 

Old Work 

New Work 

Award 
Certificate – SSA 

benefits paid 

No 

Yes Are you working 
now? 
 
 
 
 
 
Do you have a 
minor problem? 
 
 
 
Do you have a 
serious illness, 
like terminal 
cancer, that 
should 
automatically 
qualify you? 
 
 
Are you able to 
return to any type 
of work you did 
in the last 15 
years? 
 
 
 
Given you 
condition, is there 
any other job 
anywhere you are 
capable of doing? 
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III. Medicare and Medicaid 
 
Medicare, Title 18 of the Social Security Act as amended, and Medicaid, Title 19 of the Social 
Security Act, were both enacted in 1965.  
 

A. Medicare: Medicare is available for people age 65 or older, younger people with 
disabilities and people with End Stage Renal Disease (permanent kidney failure requiring 
dialysis or transplant). Medicare has two parts, Part A (Hospital Insurance) and Part B (Medical 
Insurance). You can get Part A at age 65 without having to pay premiums if: 

• You are receiving retirement benefits from Social Security or the Railroad Retirement 
Board. 

• You are eligible to receive Social Security or Railroad benefits but you have not yet filed 
for them. 

• You or your spouse had Medicare covered government employment. 

If you (or your spouse) did not pay Medicare taxes while you worked, and you are age 65 or 
older and a citizen or permanent resident of the United States, you may be able to buy Part A. If 
you are under age 65, you can get Part A without having to pay premiums if: 

• You have been entitled to SSDI or Railroad Retirement Board disability benefits for 24 
months. (Note: If you have Lou Gehrig's disease (ALS), your Medicare benefits begin the 
first month you get disability benefits.) 

• You are a kidney dialysis or kidney transplant patient. 

While most people do not have to pay a premium for Part A, everyone must pay for Part B if 
they want it. This monthly premium is deducted from your Social Security, Railroad Retirement, 
or Civil Service Retirement check. If you do not get any of these payments, Medicare sends you 
a bill for your Part B premium every 3 months. 

Prescription Drug Coverage - Since January 1, 2006, everyone with Medicare, regardless of 
income, health status, or prescription drug usage has had access to prescription drug coverage. 
 
Medicare Part A covers up to 100 days of care in a Medicare-certified skilled nursing facility 
(SNF), following a hospital stay of at least three days as an admitted patient.  The person must 
meet the Medicare criteria for skilled care.  After the first 20 days, there is a co-payment of 
$167.50 per day (in 2018).  Medicare supplement insurance policies often cover the co-payment. 
 

B. Medicaid: Medicaid is a joint federal - state program that provides medical assistance to 
financially needy persons. Medicaid was enacted as a poverty level means tested medical 
reimbursement program to provide health care services to low-income children deprived of 
parental support, their caretaker relatives, the elderly, blind and disabled individuals. Since 1965, 
additional services and recipient populations have been added to the Medicaid program. 
Currently, Oregon pays for long term care, such as nursing homes, assisted living facilities, adult 
foster care and in-home care. Resources and income are both means tested.  42 USC §1396; 42 
CFR 430 et seq. 
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In Oregon, a person is eligible for Medicaid benefits if he or she is aged, blind, or disabled; is 
institutionalized in a hospital or nursing facility; is below the Medicaid resource limits; and has a 
gross income of no more than 300% of the SSI standard, $2,250 (2018), which is three times the 
SSI benefit standard ($750/month). OAR 461-155-0250. Oregon has a waiver from the federal 
Department of Health and Human Services to provide benefits to persons who would be eligible 
for Medicaid if they were institutionalized but are receiving long-term care services at home or 
in a community-based care facility, such as an adult foster home. Oregon also allows the use of 
an "income cap trust" to provide coverage to individuals whose income exceeds the income cap. 
 

• States administer the delivery of basic federally mandated medical services as well as 
individual state “waivered” services in accordance with the Centers for Medicare and 
Medicaid Services (CMS) approved state Medicaid Plan.  Waivered services expand 
Medicaid coverage from the basic federally mandated services.   

 
• Income eligibility 

o Income cap – the applicant can have gross monthly income of $2,250 
o Income cap trust – if the applicant’s gross monthly income is more than 

$2,250/month, this simply means he/she needs an income cap trust 
o The well spouse’s (community spouse (CS)) income is not deemed available to 

pay for the ill spouse’s care; it is protected 
o Spousal diversion – if the CS can show sufficient need, some of the ill spouse’s 

income can be diverted to the CS 
 CS minimum monthly standard = $2,057.50 
 CS maximum monthly standard = $3,090 

o The applicant/recipient generally gets to keep $167/month as a personal needs 
allowance ($61.38 if in a nursing home or $90 if a Veteran) 

 
• Resources 

o The individual who needs Medicaid assistance, the institutionalized spouse (IS) 
can have no more than $2,000 in countable resources to be eligible for coverage.  
In addition, the IS can have either (1) an irrevocable prepaid burial plan, or (2) a 
separate account with up to $1,500 as a burial fund 
 Countable resources include checking and savings accounts, stocks and 

bonds, certificates of deposit, retirement accounts, the cash value of any 
life insurance policies and real estate (other than a personal residence) 

o The CS gets the lesser of one-half of the available resources or a maximum of 
$123,600.  This is called the Community Spouse Resource Allowance (CSRA) 
 The minimum CSRA is $24,720 
 The CSRA is intended to assure that the CS has adequate resources 

available while his or her spouse is in a nursing facility. Essentially, the 
CSRA limits a portion of the couple’s joint assets from having to be spent 
down in order to make one of them eligible for Medicaid. To qualify for 
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Medicaid, the Medicaid recipient is permitted to transfer the CSRA 
amount of assets to the CS. 

o In addition, the CS is allowed to own the home, a vehicle, and household goods 
and personal effects.  These are excluded resources. 

o The CS resources are only considered during the initial Medicaid application but 
not thereafter. 

 
• Disqualifying transfers 

o Transfers of resources for less than fair market value (FMV) for the purpose of 
gaining/maintaining Medicaid eligibility are not allowed 

o Penalty period - these transfers may result in a period of ineligibility being 
assessed 
 The penalty period is calculated by dividing the amount giving away for 

less than FMV by $8,425.  This divisor is the average nursing home rate in 
Oregon according to DHS 

 The penalty period only begins to run at the later of the date of the 
disqualifying transfer or the date the Medicaid applicant/recipient was 
otherwise eligible for Medicaid 

o During a Medicaid application or yearly reassessment, the state is allowed to ask 
about transfers by the recipient. 

 
• Need 

o The Medicaid applicant must require the level of care t covered by Medicaid 
o The state looks at activities of daily living (ADLs) using Service Priority Rules 
o Level 1 is the highest level.  A Level 1 patient needs full assistance with all of his 

or her ADLs. ADLs include mobility, eating, elimination, cognition, dressing, and 
bathing. 

o Only level 1, the highest level of need, down to level 13 are currently covered 
o You can be too healthy for Medicaid 

 
• Estate recovery – the exception, not the rule (42 USC § 1396p, ORS 416.350, OAR 461-

135-0835).  The state may seek recovery of benefits paid for a Medicaid recipient:  
o Only at the death of the recipient and spouse 
o Only if no child surviving – under age 21 
o Only if no disabled or blind child surviving 
o Only to the extent the Medicaid recipient had an ownership interest in the 

resource at the moment of his/her death 
 
Oregon Health Plan – The Oregon Health Plan (OHP) is Oregon’s Medicaid program providing 
health care coverage for low income recipients. There are various programs within the OHP. 
Each program has different eligibility requirements.  
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Magi Medicaid - Medicaid expansion provisions of the Affordable Care Act, which provide 
health insurance to low-income individuals who are not covered by Medicare, is commonly 
referred to as "MAGI Medicaid" because eligibility is based on the modified adjusted income of 
the applicant.  An individual who is between 19 and 65, who is not eligible for Medicare, and 
who is not applying for long-term care services, is eligible if her / his income is within 133% of 
the Federal Poverty Level (FPL) plus a standard 5% disregard.  42 CFR § 435.603, OAR 410-
200-0315. 
 

• MAGI Medicaid can pay for long term care services but that discussion is outside the 
scope of this presentation.   
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RIB, SSDI/DIB, and CDB 
 

Social Security, retirement 
disability insurance benefits, 

SSDI, Child Disability 
Benefits, Title II 

 
Pays monthly income based 

on FICA contributions during 
work history 

 
Eligibility: RIB – ‘retired’, 

SSDI – medically disabled per 
SSA standards + fully insured 
AND currently insured, and 
after 5 month waiting period 

 
 

 

MEDICARE 
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SSI 
 

Provides up to $750/month for 
food and shelter expenses for 

elderly or disabled 
 
 

Eligibility: Age 65 and low 
income, or 

a finding of medical disability 
per SSA standard AND 

meeting the rule for income 
(less than $750/month 
countable income) and 

resources ($2,000 or less, 
excluding home, contents, car, 

and $ in SNT and/or ABLE 
account) 

 

MEDICAID 
 

Pays doctors, hospitals and 
other medical providers 

directly 
 
 

Eligibility: Receipt of at least 
$1 of SSI gives automatic 

eligibility/categorical 
eligibility for Medicaid health 
insurance  Oregon Health 

Plan (OHP) 
 

 
 
  

Concurrent 
Benefits 
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IV. Veteran’s Benefits 
 
The Veteran’s Administration (VA) has several benefit programs. Veterans who have a service-
connected disability may be eligible for a pension regardless of their other income and assets.  If 
the service-connected disability rating is 70% or higher, the veteran is eligible for nursing home 
care paid by the VA. The VA also provides long term care services by contracting with local 
nursing facilities and by operating its own facilities.  Veterans with service-connected disabilities 
are given priority. 
 
Disabled veterans with wartime service (regardless of whether the disability is related to the 
veteran’s time in the service) can qualify for pensions based on need.  The VA looks at whether 
the veteran’s property can be converted to cash “at no substantial sacrifice.”  38 CFR 3.275. 
 
The VA pays Aid and Attendance cash benefits to eligible veterans who need long term care.  38 
USC §1701 et seq.; 38 CFR §17.30 et seq.  The eligibility criteria include dates of service, 
degree of physical and mental impairment and financial need. To be eligible, the Veteran: 
 

• Must have served at least 90 days of active service (one day during a wartime period) 
• Must have received an other than dishonorable discharge  
• Claimant must have limited income and limited available assets ($80,000) 

o Less restrictive than Medicaid 
• Claimant must have a permanent and total disability, caused without the willful 

misconduct of the claimant 
 
The maximum monthly benefit amounts are: 
 

• Veteran with no dependents   $1,830 per month 
• Veteran with one dependent (spouse)  $2,169 per month 
• Widow(er) with no dependents  $1,176 per month 

 
Limited Income. A veteran is allowed to deduct all ongoing medical expenses from gross 
income. The VA will look at this net income to determine eligibility and benefit amount. The VA 
counts the income of both spouses. Other allowed unreimbursed medical expenses include 
prescriptions, co-pays, and health insurance premiums. 
 
Assets. The Claimant must have $80,000 or less in assets. However, there is a formula to 
determine what the asset limit should be for each client based on need and/or age. The value of 
the home is excluded if the veteran and/or spouse are living in the home.  
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Events that Affect Eligibility for Benefits
1.    Gifts and transfers for less than fair market value

2.    Inheritances and personal injury settlements

3. Life changes

4. Long-term care and spousal impoverishment protections:  
how events affect eligibility when the Medicaid recipient is 
married

1

Gifts and transfers for less than fair market value

2
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Gifts and transfers for less than fair market value:
Medicaid

Five-year “look back”

OAR 461-140-0210(5)(b):
A transfer of an asset may be 
disqualifying if the transfer 
occurs on or after the date that 
is 60 months prior to the date 
of request.

3

Gifts and transfers for less than fair market value:
Medicaid

Penalty calculation

OAR 461-140-0296(2)(i):
The length of a 
disqualification period 
resulting from the transfer is 
the number of months 
equal to the uncompensated 
value for the transfer 
divided by $8,425 (for 
applications initiated on or 
after October 1, 2016).  This  
number is not rounded.

4
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Gifts and transfers for less than fair market value:
Medicaid

Example 

An uncompensated transfer of 
$100,000 three years prior to the 
Medicaid application will result in 
a penalty period of 11.87 months.  
($100,000 / $8,425 = 11.87)

5

Gifts and transfers for less than fair market value:
Medicaid

Example

• An uncompensated transfer of 
$500,000 six years prior to the 
Medicaid application will not 
result in a penalty.  

• The transfer does not have to be 
disclosed on the Medicaid 
application because it is beyond 
the five-year look back period.  

6
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Gifts and transfers for less than fair market value:
Medicaid

Serving the penalty:  
assets transferred before 
the Medicaid application

In order to start serving the penalty 
period, an applicant must complete 
an application for Medicaid benefits, 
disclose any uncompensated gifts or 
transfers within the preceding 60 
months, and prove that he or she 
would otherwise be eligible but for 
this disqualification period.
The first day of the penalty period is 
the date the application is initiated 
as long as the applicant is otherwise 
eligible on that date but for the 
transfers. OAR 461-140-0296(4)(c)(B)

7

Gifts and transfers for less than fair market value:
Medicaid

Serving the penalty:  
assets transferred while 

individual is already 
receiving Medicaid 

benefits

If a benefits recipient makes a 
transfer while receiving benefits, 
the first month of disqualification 
is the month following the month 
the asset was transferred

8
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Gifts and transfers for less than fair market value:
Medicaid

When married couple 
makes gift and both 
spouses otherwise 

qualify for Medicaid

OAR 461-140-0296(4)(d):
• If both spouses make a 

disqualifying transfer, part of the 
disqualification is apportioned to 
each of them, based on their 
percentage of ownership in the 
transferred asset.

• If one spouse is unable to serve the 
resulting disqualification period, 
the remaining disqualification 
applicable to both spouses must be 
served by the remaining spouse.

9

Gifts and transfers for less than fair market value:
Medicaid

Transfers by community 
spouse after eligibility is 

determined

A transfer by the community spouse 
(who is not applying for benefits) is 
not considered to be disqualifying if 
the transfer is made after the 
Department has determined the 
community spouse's resource 
allowance and the resource has not 
been attributed to the 
institutionalized spouse. 

10



Chapter 2—Presentation Slides: Events That Affect Eligibility for Benefits

 2–6Elder Law 2018: Preparing Clients for the Future

Gifts and transfers for less than fair market value:
Medicaid

Exempt transfers under OAR 461-140-0220. The following transfers are not 
considered disqualifying:
1. Transfers of personal belongings.  Personal belongings are defined as 

“…such items as household furnishings, clothing, heirlooms, keepsakes, 
and hobby equipment.” OAR 461-145-0390. 

2. The sale or trade of an asset.  The sale or trade must be for 
compensation equal to or greater than fair market value.

3. Transfers between spouses. Transfers between spouses are not 
disqualifying.  Note that any countable assets transferred from the ill 
spouse to the community spouse will count toward the community 
spouse’s CSRA which cannot exceed the amount calculated pursuant to 
OAR 461-160-0580 without impacting the ill spouse’s eligibility.

11

Gifts and transfers for less than fair market value:
Medicaid

Exempt transfers under OAR 461-140-0220 (continued). The following 
transfers are not considered disqualifying:
4.  Transfers to satisfy legal claims. The transfer was made in order to settle a 
legally enforceable claim against the asset or the Medicaid applicant. OAR 
461-140-0220(4). 
5. Transfers of benefits paid under certain long term care insurance policies. 
As long as the policy qualifies as a “qualified partnership policy” under OAR 
461-001-0000(56), the transfer of an amount equal to or less than the total 
benefits paid under the policy may not constitute a disqualifying transfer in 
some instances.

12
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Gifts and transfers for less than fair market value:
Medicaid

Exempt transfers under OAR 461-140-0220 (continued). The following 
transfers are not considered disqualifying:
6. The transfer was a result of fraud, misrepresentation, or coercion. The 
Medicaid applicant was the victim of fraud, misrepresentation, or coercion, 
and legal steps have been taken to recover the asset. 
7. Transfer to a Single Premium Immediate Annuity (SPIA). Medicaid allows 
for the purchase of certain commercial annuities if those annuities meet 
certain criteria set forth in OAR 461-145-0022.  If the annuity meets all of the 
requirements, then the annuity is disregarded as a resource, the monthly 
payments are counted as unearned income, and the transfer of resources to 
purchase the annuity is considered an exempt transfer. 

13

Gifts and transfers for less than fair market value:
Medicaid

Exempt transfers under OAR 461-140-0242. The following transfers are 
not considered disqualifying:
1. Transfer not for Medicaid eligibility. 
• If the transfer was made exclusively for purposes other than 

establishing eligibility or maintaining benefits, then the transfer is 
considered exempt. OAR 461-140-0242(2)(a). 

• The rules state that any transfer made for less than fair market value 
is presumed to be for the purpose of establishing or maintaining 
eligibility. 

14
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Gifts and transfers for less than fair market value:
Medicaid

1. Transfer not for Medicaid eligibility: requirements. 
This presumption is rebuttable with convincing evidence, other than the 
Medicaid applicant’s own statement(s). The burden of proof is on the 
Medicaid applicant. The applicant can meet the burden by showing any of 
the following [set forth at OAR 461-140-0242(6)]: 
(a) The decision to make the transfer was not within the applicant’s control; 
(b) At the time of the transfer, the applicant could not reasonably have 
anticipated applying for medical assistance; 
(c) Unexpected loss of resources or income occurred between the time of 
transfer and the application for medical assistance; or
(d) Because of other, similarly convincing circumstances, it appears more 
likely than not that the transfer was not made, in whole or in part, for the 
purpose of establishing or maintaining eligibility for benefits.

15

Gifts and transfers for less than fair market value:
Medicaid

Exempt transfers under OAR 461-140-0242 (continued). The following 
transfers are not considered disqualifying:
2. Transfers to blind or disabled child(ren). OAR 461-140-0242(2)(b) allows 
an applicant to transfer resources to or for the benefit of the applicant’s 
blind and/or disabled child. 

Sole Benefit Rule:  This transfer must be arranged in such a way that no 
individual or entity, except the child, can benefit from the asset 
transferred in any way, whether at the time of transfer or at any time in 
the future. 

16



Chapter 2—Presentation Slides: Events That Affect Eligibility for Benefits

 2–9Elder Law 2018: Preparing Clients for the Future

Gifts and transfers for less than fair market value:
Medicaid

2. Transfers to blind or disabled child(ren):  additional requirements
• Any direct transfer, transfer instrument, or trust that provides for funds or 

property to pass to a beneficiary who is not the child who is blind or has a 
disability is not considered to be established for the sole benefit of the 
child. 

• Further, in order for a transfer to a trust to be considered exempt under 
this exception, the trust instrument/document must provide for the 
spending of the funds involved for the benefit of the disabled child based 
on the child’s life expectancy.  If a trust is used, the trust terms should 
specifically state that the trustee shall distribute the trust assets within the 
actuarial life expectancy of the trust beneficiary.

17

Gifts and transfers for less than fair market value:
Medicaid

Exempt transfers under OAR 461-140-0242 (continued). The following 
transfers are not considered disqualifying:
3.  The transfer was made to a self-settled special needs trust.  Under OAR 
461-140-0242(2)(c) and OAR 461-145-0540(10), the transfer to such a trust is 
not disqualifying if:
• The trust contains the assets of a client determined to have a disability that 

meets the SSI criteria that was created before the client reached age 65; 
And

18
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Gifts and transfers for less than fair market value:
Medicaid

3.  The transfer was made to a self-settled special needs trust.
• The trust was established by one of the following:

• The client;
• The client's parent;
• The client's grandparent;
• The client's legal guardian or conservator; or
• A court.

And
• The state will receive all funds remaining in the trust upon the death of the 

client, up to the amount of medical benefits provided on behalf of the 
client.

19

Gifts and transfers for less than fair market value:
Medicaid

Exempt transfers under OAR 461-140-0242 (continued). The following 
transfers are not considered disqualifying:
4. The transfer was made to a pooled special needs trust. Under OAR 461-
140-0242(2)(d) and OAR 461-145-0540(11), the transfer to such a trust not 
disqualifying if:
• The trust contains the assets of a client determined to have a disability that 

meets the SSI criteria that was created before the client reached age 65; 
• The trust is established and managed by a non-profit association.
• A separate account is maintained for each beneficiary of the trust, but, for 

purposes of investment and management of funds, the trust pools these 
accounts.

20
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Gifts and transfers for less than fair market value:
Medicaid

4. The transfer was made to a pooled special needs trust:  additional 
requirements:
• The trust is established by the client, client's parent, grandparent, or legal 

guardian or a court for clients who have disabilities.
• Upon the death of the beneficiary or termination of the trust, the trust 

pays to the state an amount equal to the total medical assistance paid on 
behalf of the beneficiary under the State plan for Medicaid. The amount 
paid to the state may be reduced by administrative costs directly related to 
administering the sub-trust account of the beneficiary.

21

Gifts and transfers for less than fair market value:
Medicaid

Exempt transfers under OAR 461-140-0242 (continued). The following 
transfers are not considered disqualifying:
5. Transfer of home to caregiver child. OAR 461-140-0242(3)(c) 
provides that the residence of the Medicaid applicant may be 
transferred to a natural or adoptive son or daughter who meets the 
following requirements:

22
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Gifts and transfers for less than fair market value:
Medicaid

5. Transfer of home to caregiver child: requirements
• The son or daughter resided with the applicant in the applicant’s home 

continuously for at least 2 years immediately prior to the applicant’s admission to 
long-term care other than an absence from the home that is not intended to, and does 
not, exceed 30 days.

• The son or daughter provides convincing evidence that he or she provided 
services that permitted the applicant to stay in the applicant’s residence for at 
least 2 years rather than in an institution or long-term care facility; 

• The son or daughter did not receive payment from DHS for the care provided; 
and

• The son or daughter must provide convincing evidence that he or she provided 
the care required as described in both of the following subparagraphs for a total 
of at least 20 hours per week: 

23

Gifts and transfers for less than fair market value:
Medicaid

5. Transfer of home to caregiver child: requirements

i. On a daily basis, one or a 
combination of any of the following 
activities of daily living –
• Eating 
• Dressing/grooming 
• Bathing/personal hygiene 
• Mobility 
• Elimination 
• Cognitive/behavior 

ii. (On a weekly basis) one or a 
combination of any of the following 
activities of daily living –
• Housekeeping 
• Laundry 
• Meal preparation 
• Medical management 
• Shopping 
• Transportation 

24
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Gifts and transfers for less than fair market value:
Medicaid

Hardship waiver. Under OAR 461-140-0300(3), DHS has the discretion to 
waive disqualifications based on transfers if such disqualification would 
create an undue hardship on the applicant.
For example, 
• If the client has no other means for meeting his or her needs; or 
• If the disqualification would deprive the client of: 

• Medical care such that the client's health or life would be endangered; 
or 

• Food, clothing, shelter, or other necessities of life without which the 
health or life of the client would be endangered.

25

Gifts and transfers for less than fair market value

Note regarding impact of 
transfers for those 

otherwise eligible for SSI 
and Medicaid

OAR 461-140-0296(8):  A single 
transfer of an asset may cause a 
disqualification for both a medical 
assistance program under this rule 
and the SSI cash grant. The period of 
the disqualification is likely to be 
longer for SSI than for the medical 
assistance program, so a person may 
be eligible again for the medical 
assistance program while still 
disqualified from receiving SSI. The 
provisions of this rule are applied 
without regard to the related 
disqualification for SSI.

26
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Gifts and transfers for less than fair market value:
Supplemental Security Income

Three-year “look back”

42 U.S. Code § 1382b(c)(1)(A)(i):
If an individual or the spouse of an 
individual disposes of resources for 
less than fair market value on or 
after the date that is 36 months 
before the date on which the 
individual applies for SSI benefits, 
the individual may be ineligible for 
benefits.

27

Gifts and transfers for less than fair market value:
Supplemental Security Income

Penalty calculation

42 U.S. Code § 1382b(c)(1)(A)(iv):
The number of months calculated 
under this clause shall be equal to 
the total, cumulative 
uncompensated value of all 
resources so disposed of by the 
individual (or the spouse of the 
individual) within the 36 months 
preceding the application (or later if 
transfer is post-eligibility) divided by 
$750 (rounded, in the case of any 
fraction, to the nearest whole 
number), but shall not in any case 
exceed 36 months.

28
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Gifts and transfers for less than fair market value:
Supplemental Security Income

Example

An uncompensated transfer of $25,000 two years prior 
to the application for SSI will result in a penalty period 
of 10 months. 
$25,000 / $750 = 33.33, but unlike Medicaid, the 
penalty period in the SSI program starts on the first day 
of the first month in or after which the resources were 
disposed of for less than fair market value and which 
does not occur in any other period of ineligibility under 
the SSI rules. 42 U.S. Code § 1382b(c)(1)(A)(iii).
Therefore, if the applicant transferred the resources 24 
months prior to the application, the penalty period 
started the next month, or 23 months prior to the 
application.  This means that 23 months had already 
been “served,” leaving 10 months of penalty remaining.

29

Gifts and transfers for less than fair market value:
Supplemental Security Income

Example
An uncompensated transfer of 
$100,000 four years prior to the 
application for SSI will not result in a 
penalty because it was beyond the 
36 month look back window.  

30
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Gifts and transfers for less than fair market value:
Supplemental Security Income

Transfer exceptions under POMS SI 01150.121: Transfers to a Trust
1. The Trust is a Countable Resource. 42 U.S. Code § 1382b(c)(1)(B)
2. Transfers to a Trust for Disabled or Blind Child. The period of 
ineligibility does not apply to an individual who transfers a resource to 
a trust established for the sole benefit of the individual's child of any 
age who is blind or disabled. 42 U.S. Code § 1382b(c)(1)(C)(ii)
3. Transfers to a Trust for a Disabled or Blind Individual Under Age 65. 
The period of ineligibility does not apply to an individual who transfers 
a resource to a trust established for the sole benefit of an individual 
including himself or herself who is under age 65 and is blind or 
disabled. 42 U.S. Code § 1382b(c)(1)(C)(ii)
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Gifts and transfers for less than fair market value:
Supplemental Security Income

Transfer exceptions under 42 U.S. Code § 1382b(c)(1)(C)(i)/POMS SI 
01150.122:  Transfer of a Home
1. Transfer to a Spouse or Child.  The period of ineligibility for 
transferring a resource at less than fair market value will not apply if 
the individual or individual's spouse transfers title to a home to his/her:
• spouse (including a separated spouse); or
• child under age 21 regardless of student or marital status; or
• child of any age or any marital status who is blind or disabled.
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Gifts and transfers for less than fair market value:
Supplemental Security Income

Transfer exceptions under 42 U.S. Code § 1382b(c)(1)(C)(i)/POMS SI 
01150.122:  Transfer of a Home (continued)
2. Transfer to a Sibling.  The period of ineligibility for transferring a 
resource at less than fair market value will not apply if the individual or 
individual's spouse transfers title to a home to a sibling of the 
transferor:
• who has ownership interest (including life estate and equitable 

ownership) in the home; and
• who was residing in the transferor's home for at least 1 year 

immediately before the date the transferor becomes institutionalized.
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Gifts and transfers for less than fair market value:
Supplemental Security Income

Transfer exceptions under 42 U.S. Code § 1382b(c)(1)(C)(i)/POMS SI 
01150.122:  Transfer of a Home (continued)
3. Transfer to a Son or Daughter.  In addition to the exception for the 
children listed in the period of ineligibility will not apply if the individual 
or the individual's spouse transfers title to a home to a son or daughter 
who:
• was residing in the transferor's home for at least 2 years immediately 

before the date the individual becomes institutionalized; and
• who provided care to the individual which permitted the individual to 

reside at home instead of in an institution.
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Gifts and transfers for less than fair market value:
Supplemental Security Income

Transfer exceptions under 42 U.S. Code § 1382b(c)(1)(C)(ii)/POMS SI 
01150.123: Non-Home Transfers to Certain Family Members 
The period of ineligibility for transferring a non-home resource at less 
than fair market value does not apply if the resource was transferred 
to:
• the transferor's spouse (including a separated spouse); or
• another person for the sole benefit of the transferor's spouse; or
• the transferor's child of any age who is blind or disabled.
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Gifts and transfers for less than fair market value: 
Aid and Attendance Benefits

Up until 2018, the VA did not impose transfer penalties in cases where 
applicants had given assets away prior to applying for aid and attendance 
benefits.
On September 18, 2018, the VA published new rules governing entitlement 
to VA pension benefits.  The rules go into effect on October 30, 2018.
Under the new rules, penalties may apply in cases where applicants have 
made disqualifying transfers anytime in the 36 months preceding the 
application. The divisor is the maximum monthly pension rate.
The penalty period begins on the first day of the month that follows the date 
of the transfer. The maximum penalty is 5 years.  
The rules include several exceptions (e.g., a penalty will not apply to 
transfers to a trust for the veteran’s child who is incapable of self-support).
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Inheritances and personal injury settlements

37

Inheritances and personal injury settlements
Changes that must be reported:  Medicaid

OAR 461-170-0011(3)(d) states that an individual must report all changes that may 
affect eligibility or benefit level within 10 days of occurrence, including any of the 
following changes:
(1) A change in employment status
(2) A change in health care coverage
(3) A change in membership of the household group (NOTE:  individuals living in 
institutional settings are considered their own household group).
(4) A change in marital status
(5) A change in residence
(6) A change in resources
(7) A change in source of amount of income
(8) A change in out of pocket medical expenses
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Inheritances and personal injury settlements
Reporting Changes: Medicaid

The receipt of an 
inheritance or personal 
injury proceeds by the 

community spouse after 
eligibility will not affect 

eligibility or benefit level of 
the ill spouse.

In the case of a married couple, if the 
community spouse receives new assets 
(e.g., from an inheritance or a personal 
injury settlement) after the ill spouse 
has been found eligible for Medicaid, 
there is no reporting requirement.
This is because, after eligibility, the 
community spouse and the ill spouse 
are no longer part of the same financial 
group.  

39

Inheritances and personal injury settlements
Reporting Changes: Medicaid  

Community spouse’s resources only considered at initial eligibility.

OAR 461-110-0530(4)(c) Financial group: When an individual is being evaluated under OAR 
461-135-0745 or OAR 461-135-0750, the "financial group" consists only of the individual 
applying for benefits, except that, at initial eligibility, the resources of the community 
spouse are considered and the provisions of OAR 461-160-0580 apply.

42 U.S. Code § 1396r–5(c)(4) Separate treatment of resources after eligibility for benefits 
established: During the continuous period in which an institutionalized spouse is in an 
institution and after the month in which an institutionalized spouse is determined to be 
eligible for benefits under this subchapter, no resources of the community spouse shall be 
deemed available to the institutionalized spouse.

40



Chapter 2—Presentation Slides: Events That Affect Eligibility for Benefits

 2–21Elder Law 2018: Preparing Clients for the Future

Inheritances and personal injury settlements
Reporting Changes: Medicaid

The receipt of an 
inheritance or personal 
injury proceeds by the 
Medicaid recipient may

affect eligibility or benefit 
level

Will depend on:
1. Whether the resource received 

is a countable asset
2. Whether the Medicaid recipient 

could transfer the resources 
under one of the exceptions 
discussed earlier in this 
presentation without triggering 
a disqualification period.

3. Whether the Medicaid recipient 
plans to spend the resources 
received within the calendar 
month of receipt.
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Inheritances and personal injury settlements
Receipt of an Inheritance: Medicaid

OAR 461-145-0270 states that inherited assets are treated as follows:
1. Noncash inheritance.  Under OAR 461-145-0270(2)(a)(A), a noncash 
inheritance is treated according to the policy for the specific type of asset 
inherited.

If an inherited asset is excluded under a Medicaid rule, the inheritance 
may not jeopardize the recipient’s ongoing benefits.  OAR 461-140-0010 
states that “an asset excluded pursuant to a rule in OAR Chapter 461 
remains excluded as long as the asset is used in a manner consistent with 
the rule that provided the exclusion.”  
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Inheritances and personal injury settlements
Receipt of an Inheritance: Medicaid

1. Noncash inheritance (continued).  Examples of noncash inherited 
assets that may be excluded: 
• Inherited home which satisfies one of the requirements to be 

excluded under OAR 461-145-0220(2); 
• Inherited vehicle which satisfies the requirements to be excluded 

under OAR 461-145-0360(4)(a); 
• Inherited personal belongings excluded under OAR 461-145-0390.
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Inheritances and personal injury settlements
Receipt of an Inheritance: Medicaid

OAR 461-145-0270 states that inherited assets are treated as follows:
2.  Cash inheritance.  OAR 461-145-0270(2)(a)(B), a cash inheritance is 
counted as periodic or lump-sum income.
• OAR 461-140-0110(6): periodic income is counted in the month received.
• OAR 461-140-0120(4): Lump-sum income not excluded is unearned income 

in the month of receipt, and any amount remaining in future months is a 
resource. The following lump-sum income is excluded:
• The first $20 received in a month;
• The income the client turns over to the Department as reimbursement for previous 

assistance; and
• The income the client uses to pay for special need items approved by the 

Department. See OAR 461-155-0500.
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Inheritances and personal injury settlements
Disclaimers and elective share rights 

Disclaiming or waiving the right to an inheritance will be treated as a 
disqualifying transfer under the Medicaid rules.  Accordingly, an 
individual considering a disclaimer has to be aware that it could 
jeopardize their ability to qualify for Medicaid benefits in the future if 
they apply within 60 months, or it could result in termination of their 
benefits if they become entitled to an inheritance post eligibility.

45

Inheritances and personal injury settlements
Disclaimers and elective share rights 

42 U.S.C. § 1396p(h)  DEFINITIONS:  
1)The term “assets,” with respect to an individual, includes 
all income and resource of the individual and of the individual’s spouse, 
including any income or resources which the individual or such individual’s 
spouse is entitled to but does not receive because of action

(A) by the individual or such individual’s spouse,
(B) by a person, including a court or administrative body, with legal 

authority to act in place of or on behalf of the individual or such individual’s 
spouse, or

(C) by any person, including any court or administrative body, acting 
at the direction or upon the request of the individual or such individual’s 
spouse
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Inheritances and personal injury settlements
Disclaimers and elective share rights 

If the spouse of a Medicaid recipient passes away, Medicaid will require 
that the Medicaid recipient or a legal representative for a Medicaid 
recipient exercise the recipient’s right to his or her elective share of the 
deceased spouse’s estate.  
Failure to do so will be treated as a disqualifying transfer and benefits 
will terminate for the length of the penalty period calculated under the 
transfer of resources rules.
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Inheritances and personal injury settlements
Personal injury settlements

OAR 461-145-0400 Personal Injury Settlement
(1) For all programs except the ERDC program, personal injury 

settlements are treated as follows:
(a) Monthly payments are counted as unearned income.
(b) For clients in all programs … all other payments are 

counted as periodic or lump-sum income (see OAR 461-140-0110 
and 461-140-0120).
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Inheritances and personal injury settlements
Personal injury settlements

• OAR 461-140-0110(6): periodic income is counted in the month 
received.

• OAR 461-140-0120(4): Lump-sum income not excluded is unearned 
income in the month of receipt, and any amount remaining in future 
months is a resource. The following lump-sum income is excluded:
• The first $20 received in a month;
• The income the client turns over to the Department as reimbursement for 

previous assistance; and
• The income the client uses to pay for special need items approved by the 

Department. See OAR 461-155-0500.
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Inheritances and personal injury settlements
Changes that must be reported:  SSI

20 C.F.R. § 416.708. What you must report.
(a) A change of address.
(b) A change in living arrangements. You must report to us any change in the make-up 
of your household: That is, any person who comes to live in your household and any 
person who moves out of your household.
(c) A change in income. You must report to us any increase or decrease in your income, 
and any increase or decrease in the income of:

(1) Your ineligible spouse who lives with you;
(2) Your essential person;
(3) Your parent, if you are an eligible child and your parent lives with you; or
(4) An ineligible child who lives with you.
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Inheritances and personal injury settlements
Changes that must be reported:  SSI

20 C.F.R. § 416.708. What you must report (continued).
(d) A change in resources. You must report to us any resources you receive or part with, 
and any resources received or parted with by:

(1) Your ineligible spouse who lives with you;
(2) Your essential person; or
(3) Your parent, if you are an eligible child and your parent lives with you. 

(e) Eligibility for other benefits. You must report to us your eligibility for benefits other than 
SSI benefits. 
(f) Certain deaths.

(1) If you are an eligible individual, you must report the death of your eligible 
spouse, the death of your ineligible spouse who was living with you, and the death 
of any other person who was living with you.
(2) If you are an eligible spouse, you must report the death of your spouse, and the 
death of any other person who was living with you.
(3) If you are an eligible child, you must report the death of a parent who was living 
with you, and the death of any other person who was living with you.
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Inheritances and personal injury settlements
Changes that must be reported:  SSI

20 C.F.R. § 416.708. What you must report (continued).
(g) A change in marital status. You must report to us—

(1) Your marriage, your divorce, or the annulment of your marriage;
(2) The marriage, divorce, or annulment of marriage of your parent 
who lives with you, if you are an eligible child;
(3) The marriage of an ineligible child who lives with you, if you are an 
eligible child; and
(4) The marriage of an ineligible child who lives with you if you are an 
eligible individual living with an ineligible spouse.

(h) Medical improvements. If you are eligible for SSI benefits because of 
disability or blindness, you must report any improvement in your medical 
condition to us.
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Inheritances and personal injury settlements
Changes that must be reported:  SSI

20 C.F.R. § 416.714. When reports are due.
You should report to us as soon as an event listed in § 416.708 happens. 
If you do not report within 10 days after the close of the month in which 
the event happens, your report will be late. We may impose a penalty 
deduction from your benefits for a late report.
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Inheritances and personal injury settlements
Receiving an inheritance:  SSI

POMS SI 00830.550 Inheritances
• An inheritance is cash, a right, or a noncash item(s) received as the 

result of someone's death.
• The inheritance is income in the first month it has a value and can be 

used. 
• The inheritance of a house which is used as shelter must be valued 

under the Presumed Maximum Value (PMV) rule in the month of 
receipt.

• The inherited assets are treated as a resource in the month following 
the month of receipt, unless the inherited asset is excluded under a rule 
or law. POMS SI 01120.215(A).
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Life changes

55

Changes that must be reported:  Medicaid

Other changes that may affect eligibility and/or benefit amount:
• A change in health care coverage
• A change in membership of the household group (NOTE:  individuals 

living in institutional settings are considered their own household 
group).

• A change in marital status
• A change in residence
• A change in source of amount of income
• A change in out of pocket medical expenses

56



Chapter 2—Presentation Slides: Events That Affect Eligibility for Benefits

 2–29Elder Law 2018: Preparing Clients for the Future

Changes that must be reported:  SSI

Other changes that may affect eligibility and/or benefit amount:
• A change of address.
• A change in composition of the household.
• A change in household income.
• Eligibility for other benefits.
• The death of any member of the household.
• A change in marital status.
• A change in your medical condition.
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INTRODUCTION 

The ABLE Act of 2014 was enacted and is codified at 26 USC 529A: Qualified ABLE 
programs.  See Attachment 1.  The Act provides a tool for disabled individuals to be able to save 
money that, prior to the Act, would have disqualified them from their benefits and services because 
of the $2,000 asset threshold.  In addition, unlike Supplemental Needs Trusts, there are no 
restrictions on the use of funds from an ABLE Account for food and shelter expenses, in most 
programs. 

The Act defines a “qualified ABLE program” as a program that is established and 
maintained by a State.  Oregon enacted its ABLE program and can be found in OAR 461-145-
0000. 

  The ABLE National Resource Center is a website that provides easy to read and 
understand information on ABLE accounts for all, including attorneys and our clients.  Of specific 
interest is: “ABLE Accounts: 10 Things You Should Know” (http://www.ablenrc.org/about/what-
are-able-accounts).  The list discusses what the ABLE account is; why we now have these 
accounts; who is eligible; limits; allowed expenses; and more.  See 
http://www.ablenrc.org/about/what-are-able-accounts. 

ELIGIBILITY REQUIREMENTS 

 Not all individuals with disabilities are eligible for an ABLE account.  The requirement for 
eligibility, as outlined in 26 USC 529A(e)(1), are that the individual must be blind or disabled, and 
the onset of the blindness or disability must have occurred before the individual attained the age 
of 26 years. 

If the individual meets the above disability requirement and already receives SSI or SSDI, 
then the individual is automatically eligible to establish the account. 

If the individual meets the above disability requirement but is not receiving SSI or SSDI, 
the individual may still be eligible if they meet Social Security’s criteria for blindness or disability 
and receive a letter of certification from a licensed physician indicating that they are disabled and 
that the disability’s onset was prior to age 26.  

An individual can only have one ABLE account. 26 USC 529A(b)(1)(B); 26 USC 
529A(c)(4). 

The amounts allowed to be deposited to an ABLE account are tied to the federal annual 
gift tax exclusion amount, currently $15,000 per year in 2018, from all sources.  This includes the 
beneficiary, parents, grandparents, friends, etc.  Unlike the gift tax exclusion, where an individual 
can receive multiple gifts and amounts in a year from various sources, the ABLE account is limited 
to $15,000 total.  Period. 

The maximum amount that can be maintained, or kept, in an ABLE account is $100,000.  
Total.  It can be replenished, but the ABLE account cannot exceed more than $100,000 at any 
point. 
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In Oregon, OAR 461-145-0000(1) provides the ABLE Act rule, establishing that in all 
programs, funds held in an ABLE account are excluded as resources.  See Attachment 2. 

CREATING AND FUNDING 

 According to Money magazine, as of May 10, 2017, there were 21 ABLE programs in the 
United States. See http://time.com/money/4618317/529-able-savings-account-states/.    Each state 
can choose its parameters, such as whether a state’s ABLE program is for residents only, or 
nationwide.  The Money article outlines the states that had opened their ABLE program and what 
their individual requirements were, such as whether eligibility is open nationwide or state residents 
only; minimum requirements to open; annual fees for the accounts; their investment options; name 
of the ABLE program website, etc.  What this means is that individuals are free to forum shop for 
either their state or nationwide ABLE programs based on requirements of each ABLE program.  
The National Down Syndrome Society’s website has a more current list of states that have created 
web pages, and which have launched their ABLE Programs. See https://www.ndss.org/advocate/ 
national-advocacy-public-policy/achieving-a-better-life-act-experienceable-act/state-able-
programs. You will note that Oregon has two programs.  The Oregon ABLE Savings Plan is for 
Oregon residents, while the second program, ABLE for ALL Savings Plan, is for residents of any 
state.  In addition, the website also contains a list of the State tax deductions for those contributing 
to ABLE accounts. 

 The ABLE National Resource Center, at www.ablenrc.org, also has a tool that allows the 
individual to “Shop the States to Choose the Best ABLE Program for You!”.  You simply choose 
three states and a list/comparison of pertinent information for the three is created.  See 
http://www.ablenrc.org/state_compare. 

 All this, and we still haven’t discussed how to open or fund the account.  It is important 
that clients be made aware of the different options they may have when determining where to open 
their account.  On most websites surveyed, setting up the account is relatively simple.  The landing 
page for www.oregonablesavings.com allows you to click a button to see if one is eligible.  If one 
clicks on the “See If You’re Eligible” button, the new page opens to discuss the eligibility 
requirements to have an account (i.e. disabled prior to age 26, SSI/SSDI or Physician Form, etc.).  
It then immediately has a link for one to get started on opening the account, if the individual/and 
or the beneficiary are over 18 and “can manage your own account”.  There is a different link if the 
legal representative of the beneficiary is the user, to determine if they can open the account for the 
beneficiary, but they have to click on “Take Our Quiz”.  That link then asks who the account is 
for, with a choice for “someone else”.  The language then states that “as an authorized legal 
representative, I have Power of Attorney for the beneficiary, or I am the Legal Guardian, 
Conservator, or parent for a beneficiary under the age of 18.”  Finally, after answering yes to all 
the eligibility questions, the site provides a list of information and documentation needed (names, 
DOB’s, SSN’s, addresses, and documents evidencing authority), and has a “Get Started” button.  
One of the determining questions is whether the beneficiary receives SSI or SSDI, and if not, 
whether the beneficiary has a Physician Form, with a link to that form if the answer is no.  See 
Attachment 3. 

https://www.ndss.org/advocate/national-advocacy-public-policy/achieving-a-better-life-act-experienceable-act/state-able-programs/
https://www.ndss.org/advocate/national-advocacy-public-policy/achieving-a-better-life-act-experienceable-act/state-able-programs/
https://www.ndss.org/advocate/national-advocacy-public-policy/achieving-a-better-life-act-experienceable-act/state-able-programs/
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 There is, of course, an “Open an Account” button at the top right corner of the eligibility 
page.  After being redirected to the Sumday Plan Management page, the opening process begins 
with an email address and identification of the individual opening the account.  Unfortunately, 
without the actual need to open an account, it is only presumed that the remainder of the process 
is as simple.  There was a notation on the necessities page that said a different bank account of the 
individual would be needed to link to the ABLE account. 

 Once the ABLE account is open, the next question is about funding.  What can go into the 
ABLE account?  The short answer is cash.   The longer answer is cash. 26 USC 529A(b)(2) states 
that “an ABLE program can not be treated as a qualified ABLE program unless it provides that no 
contribution will be excepted – (A) unless it is in cash, or (B) except in the case of contributions 
under Subsection (c)(1)(C)…”  Subsection (c)(1)(C) talks about a change in the designated 
beneficiaries or programs. When a beneficiary is changing from one program to another (state to 
state) or “to another eligible beneficiary who is a member of the family of the designated 
beneficiary.” 

 Perhaps a better question is whose cash can go into an ABLE account.   

 The beneficiary can put their own monies into the ABLE account.  The ABLE account can 
be used as a tool to ensure that a beneficiary’s personal account does not exceed the $2,000 
resource limit.  In the past, families needed to create a Supplemental Needs Trust for the 
beneficiary in order to be able to add excess monies to a protected account.  Sometimes the 
beneficiary was not a big spender, and over time, the personal account began to exceed the 
$2,000 limit.  The beneficiary’s monies would then be deposited to the SNT to avoid 
disqualification.  The ABLE account can bridge this gap for those beneficiaries. 

 The beneficiary can put portions of their income into an ABLE account, also to be able to 
maintain their assets at the $2,000 limit – see the ABLE to Work Act at 
www.congress.gov/bill/115th-congress/house-bill/1896.  Under this amendment to the 
ABLE Act, it may be possible for a beneficiary to contribute more than the $15,000 each 
year. 

 The beneficiary can put a small inheritance into an ABLE account, so long as it does not 
exceed, or cause to exceed, the $15,000 annual limit. 

 Parents, grandparents, siblings, cousins, nieces, etc. can also have their money put into the 
beneficiary’s ABLE account (birthday gifts, graduation gifts, holiday, etc.). 

 The Trustee of the beneficiary’s SNT can deposit money into the beneficiary’s ABLE 
account. 

 Families can roll over funds from a traditional 529 plan to the same beneficiary’s ABLE 
account – see the ABLE Financial Planning Act. 

QUALIFIED DISABILITY EXPENSES “QDEs”  

 OAR 461-145-000(2) lists QDEs as: 

(a) Education; 
(b) Housing; 
(c) Transportation; 
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(d) Employment training and support; 
(e) Assistive technology and personal support services; 
(f) Health; 
(g) Prevention and wellness; 
(h) Financial management and administrative services; 
(i) Legal fees; 
(j) Expenses for oversight and monitoring; and  
(k) Funeral and burial expenses. 

The recent POMS issued in March 2018 (See Attachment 4) list QDEs as follows: 

 Education; 
 Housing; 
 Transportation; 
 Employment training and support; 
 Assistive technology and related services; 
 Personal support services; 
 Health; 
 Prevention and wellness; 
 Financial management and administrative services; 
 Legal fees; 
 Expenses for oversight and monitoring;  
 Funeral and burial; and 
 Basic living expenses. 
 
It is unclear why the Department of Human Services’ list is slightly different than the list 

from the SSA.  Specifically, “personal support services” are listed with “assistive technology”, 
and “basic living expenses” are omitted from Oregon’s list.  The lists list QDEs that are included 
but QDEs are not limited to those on the list. 

 
Nevertheless, QDEs are expenses that are related to the disability or blindness of the 

beneficiary.  In Oregon, under OAR 461-145-0000(3) and (4), the treatment of funds withdrawn 
from the ABLE account for expenses that are not QDEs.    In all programs except the OSIP, 
OSIPM, and QMB programs, those expenses will be counted as unearned income.  For OSIP, 
OSIPM, AND QMB, funds withdrawn for any purpose are excluded as income.  If expenditures 
are made for other than QDEs, it would be possible for the beneficiary to be disqualified from 
programs that are reliant on income.  Great care should be taken to not place the beneficiary in a 
position to lose their benefits, such as housing, food stamps, etc. 

TAX & OTHER CONSIDERATIONS 

 One of the most important tax considerations is, like most tax deferred accounts, any 
investment earnings in the ABLE account are untaxed until used.  More importantly, if the 
expenditures from the ABLE account are for QDEs, then the earnings remain untaxed.  So the 
converse is also true:  if expenditures are not for QDEs, then the earnings will be taxed. 
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 The POMS list housing expenses at (B)(9).  Unlike SNT’s, there is no restriction on the 
use of ABLE account funds.  This means that they can be used for housing expenses.  However, 
these will still be treated as in-kind income for the SSI program.  Calculating the decrease in SSI 
benefit may still prove beneficial with the additional dollars available to pay for these living 
expenses.    Of note, is that the SSA, under the housing expenses, specifically states that they are 
similar to in-kind support and maintenance purposes, with the exception of food. 

 Medicaid reimbursement is a huge question for our clients.  The POMS state that “upon 
the death of the designated beneficiary, funds remaining in the ABLE account, after payment of 
all outstanding qualified disability expenses, must be used to reimburse the State(s) for Medical 
Assistance (Medicaid) benefits that the designated beneficiary received, if the State(s) file(s) a 
claim for reimbursement.”   

 Senate Bill 1027 restricted DHS/Medicaid from filing a claim for payback from funds in 
the ABLE account.  After payment of QDEs, the funds in the ABLE account should transfer or be 
claimed by the beneficiary’s estate, unless the beneficiary listed another ABLE account beneficiary 
that is a family member.   Because ABLE accounts are so new, it is unclear how the DHS/Medicaid 
will proceed or what steps will need to be taken to protect the assets, though ORS 178.380 lists the 
basic rules for ABLE accounts, including the prohibition of seeking recovery from an ABLE 
account or the beneficiary’s estate.  See Attachment 5. 
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26 USC 529A: Qualified ABLE programs
Text contains those laws in effect on September 20, 2018

From Title 26-INTERNAL REVENUE CODE
Subtitle A-Income Taxes
CHAPTER 1-NORMAL TAXES AND SURTAXES
Subchapter F-Exempt Organizations
PART VIII-CERTAIN SAVINGS ENTITIES

Jump To:
Source Credit
References In Text
Amendments
Effective Date
Regulations
Miscellaneous

§529A. Qualified ABLE programs
(a) General rule

A qualified ABLE program shall be exempt from taxation under this subtitle. Notwithstanding the preceding sentence, such program shall be subject to the taxes
imposed by section 511 (relating to imposition of tax on unrelated business income of charitable organizations).

(b) Qualified ABLE program
For purposes of this section-

(1) In general
The term "qualified ABLE program" means a program established and maintained by a State, or agency or instrumentality thereof-

(A) under which a person may make contributions for a taxable year, for the benefit of an individual who is an eligible individual for such taxable year, to an
ABLE account which is established for the purpose of meeting the qualified disability expenses of the designated beneficiary of the account,

(B) which limits a designated beneficiary to 1 ABLE account for purposes of this section, and
(C) which meets the other requirements of this section.

(2) Cash contributions
A program shall not be treated as a qualified ABLE program unless it provides that no contribution will be accepted-

(A) unless it is in cash, or
(B) except in the case of contributions under subsection (c)(1)(C), if such contribution to an ABLE account would result in aggregate contributions from all

contributors to the ABLE account for the taxable year exceeding the sum of-
(i) the amount in effect under section 2503(b) for the calendar year in which the taxable year begins, plus
(ii) in the case of any contribution by a designated beneficiary described in paragraph (7) before January 1, 2026, the lesser of-

(I) compensation (as defined by section 219(f)(1)) includible in the designated beneficiary's gross income for the taxable year, or
(II) an amount equal to the poverty line for a one-person household, as determined for the calendar year preceding the calendar year in which the taxable

year begins.

For purposes of this paragraph, rules similar to the rules of section 408(d)(4) (determined without regard to subparagraph (B) thereof) shall apply. A designated
beneficiary (or a person acting on behalf of such beneficiary) shall maintain adequate records for purposes of ensuring, and shall be responsible for ensuring, that
the requirements of subparagraph (B)(ii) are met.

(3) Separate accounting
A program shall not be treated as a qualified ABLE program unless it provides separate accounting for each designated beneficiary.

(4) Limited investment direction
A program shall not be treated as a qualified ABLE program unless it provides that any designated beneficiary under such program may, directly or indirectly,

direct the investment of any contributions to the program (or any earnings thereon) no more than 2 times in any calendar year.

(5) No pledging of interest as security
A program shall not be treated as a qualified ABLE program if it allows any interest in the program or any portion thereof to be used as security for a loan.

(6) Prohibition on excess contributions
A program shall not be treated as a qualified ABLE program unless it provides adequate safeguards to prevent aggregate contributions on behalf of a designated

beneficiary in excess of the limit established by the State under section 529(b)(6). For purposes of the preceding sentence, aggregate contributions include
contributions under any prior qualified ABLE program of any State or agency or instrumentality thereof.

(7) Special rules related to contribution limit
For purposes of paragraph (2)(B)(ii)-

(A) Designated beneficiary
A designated beneficiary described in this paragraph is an employee (including an employee within the meaning of section 401(c)) with respect to whom-

(i) no contribution is made for the taxable year to a defined contribution plan (within the meaning of section 414(i)) with respect to which the requirements of
section 401(a) or 403(a) are met,

(ii) no contribution is made for the taxable year to an annuity contract described in section 403(b), and
(iii) no contribution is made for the taxable year to an eligible deferred compensation plan described in section 457(b).

(B) Poverty line
The term "poverty line" has the meaning given such term by section 673 of the Community Services Block Grant Act (42 U.S.C. 9902).

(c) Tax treatment

(1) Distributions

(A) In general
Any distribution under a qualified ABLE program shall be includible in the gross income of the distributee in the manner as provided under section 72 to the

extent not excluded from gross income under any other provision of this chapter.

(B) Distributions for qualified disability expenses
For purposes of this paragraph, if distributions from a qualified ABLE program-

(i) do not exceed the qualified disability expenses of the designated beneficiary, no amount shall be includible in gross income, and
(ii) in any other case, the amount otherwise includible in gross income shall be reduced by an amount which bears the same ratio to such amount as such

expenses bear to such distributions.

http://uscode.house.gov/view.xhtml?req=(title:26 section:529A edition:prelim)
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(C) Change in designated beneficiaries or programs

(i) Rollovers from ABLE accounts
Subparagraph (A) shall not apply to any amount paid or distributed from an ABLE account to the extent that the amount received is paid, not later than the

60th day after the date of such payment or distribution, into another ABLE account for the benefit of the same designated beneficiary or an eligible individual
who is a member of the family of the designated beneficiary.

(ii) Change in designated beneficiaries
Any change in the designated beneficiary of an interest in a qualified ABLE program during a taxable year shall not be treated as a distribution for purposes of

subparagraph (A) if the new beneficiary is an eligible individual for such taxable year and a member of the family of the former beneficiary.

(iii) Limitation on certain rollovers
Clause (i) shall not apply to any transfer if such transfer occurs within 12 months from the date of a previous transfer to any qualified ABLE program for the

benefit of the designated beneficiary.

(2) Gift tax rules
For purposes of chapters 12 and 13-

(A) Contributions
Any contribution to a qualified ABLE program on behalf of any designated beneficiary-

(i) shall be treated as a completed gift to such designated beneficiary which is not a future interest in property, and
(ii) shall not be treated as a qualified transfer under section 2503(e).

(B) Treatment of distributions
In no event shall a distribution from an ABLE account to such account's designated beneficiary be treated as a taxable gift.

(C) Treatment of transfer to new designated beneficiary
The taxes imposed by chapters 12 and 13 shall not apply to a transfer by reason of a change in the designated beneficiary under subsection (c)(1)(C).

(3) Additional tax for distributions not used for disability expenses

(A) In general
The tax imposed by this chapter for any taxable year on any taxpayer who receives a distribution from a qualified ABLE program which is includible in gross

income shall be increased by 10 percent of the amount which is so includible.

(B) Exception
Subparagraph (A) shall not apply if the payment or distribution is made to a beneficiary (or to the estate of the designated beneficiary) on or after the death of

the designated beneficiary.

(C) Contributions returned before certain date
Subparagraph (A) shall not apply to the distribution of any contribution made during a taxable year on behalf of the designated beneficiary if-

(i) such distribution is received on or before the day prescribed by law (including extensions of time) for filing such designated beneficiary's return for such
taxable year, and

(ii) such distribution is accompanied by the amount of net income attributable to such excess contribution.

Any net income described in clause (ii) shall be included in gross income for the taxable year in which such excess contribution was made.

(4) Loss of ABLE account treatment
If an ABLE account is established for a designated beneficiary, no account subsequently established for such beneficiary shall be treated as an ABLE account.

The preceding sentence shall not apply in the case of an account established for purposes of a rollover described in paragraph (1)(C)(i) of this section if the
transferor account is closed as of the end of the 60th day referred to in paragraph (1)(C)(i).

(d) Reports

(1) In general
Each officer or employee having control of the qualified ABLE program or their designee shall make such reports regarding such program to the Secretary and to

designated beneficiaries with respect to contributions, distributions, the return of excess contributions, and such other matters as the Secretary may require.

(2) Certain aggregated information
For research purposes, the Secretary shall make available to the public reports containing aggregate information, by diagnosis and other relevant characteristics,

on contributions and distributions from the qualified ABLE program. In carrying out the preceding sentence an item may not be made available to the public if such
item can be associated with, or otherwise identify, directly or indirectly, a particular individual.

(3) Notice of establishment of ABLE account
A qualified ABLE program shall submit a notice to the Secretary upon the establishment of an ABLE account. Such notice shall contain the name of the designated

beneficiary and such other information as the Secretary may require.

(4) Electronic distribution statements
For purposes of section 103 of the Stephen Beck, Jr., ABLE Act of 2014 States shall submit electronically on a monthly basis to the Commissioner of Social

Security, in the manner specified by the Commissioner, statements on relevant distributions and account balances from all ABLE accounts.

(5) Requirements
The reports and notices required by paragraphs (1), (2), and (3) shall be filed at such time and in such manner and furnished to such individuals at such time and

in such manner as may be required by the Secretary.

(e) Other definitions and special rules
For purposes of this section-

(1) Eligible individual
An individual is an eligible individual for a taxable year if during such taxable year-

(A) the individual is entitled to benefits based on blindness or disability under title II or XVI of the Social Security Act, and such blindness or disability occurred
before the date on which the individual attained age 26, or

(B) a disability certification with respect to such individual is filed with the Secretary for such taxable year.

(2) Disability certification

(A) In general
The term "disability certification" means, with respect to an individual, a certification to the satisfaction of the Secretary by the individual or the parent or

guardian of the individual that-
(i) certifies that-

(I) the individual has a medically determinable physical or mental impairment, which results in marked and severe functional limitations, and which can be
expected to result in death or which has lasted or can be expected to last for a continuous period of not less than 12 months, or is blind (within the meaning of
section 1614(a)(2) of the Social Security Act), and

(II) such blindness or disability occurred before the date on which the individual attained age 26, and

http://uscode.house.gov/view.xhtml?req=(title:26 section:529A edition:prelim)
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(ii) includes a copy of the individual's diagnosis relating to the individual's relevant impairment or impairments, signed by a physician meeting the criteria of
section 1861(r)(1) of the Social Security Act.

(B) Restriction on use of certification
No inference may be drawn from a disability certification for purposes of establishing eligibility for benefits under title II, XVI, or XIX of the Social Security Act.

(3) Designated beneficiary
The term "designated beneficiary" in connection with an ABLE account established under a qualified ABLE program means the eligible individual who established

an ABLE account and is the owner of such account.

(4) Member of family
The term "member of the family" means, with respect to any designated beneficiary, an individual who bears a relationship to such beneficiary which is described

in section 152(d)(2)(B). For purposes of the preceding sentence, a rule similar to the rule of section 152(f)(1)(B) shall apply.

(5) Qualified disability expenses
The term "qualified disability expenses" means any expenses related to the eligible individual's blindness or disability which are made for the benefit of an eligible

individual who is the designated beneficiary, including the following expenses: education, housing, transportation, employment training and support, assistive
technology and personal support services, health, prevention and wellness, financial management and administrative services, legal fees, expenses for oversight and
monitoring, funeral and burial expenses, and other expenses, which are approved by the Secretary under regulations and consistent with the purposes of this
section.

(6) ABLE account
The term "ABLE account" means an account established by an eligible individual, owned by such eligible individual, and maintained under a qualified ABLE

program.

(f) Transfer to State
Subject to any outstanding payments due for qualified disability expenses, upon the death of the designated beneficiary, all amounts remaining in the qualified ABLE

account not in excess of the amount equal to the total medical assistance paid for the designated beneficiary after the establishment of the account, net of any
premiums paid from the account or paid by or on behalf of the beneficiary to a Medicaid Buy-In program under any State Medicaid plan established under title XIX of
the Social Security Act, shall be distributed to such State upon filing of a claim for payment by such State. For purposes of this paragraph, the State shall be a creditor
of an ABLE account and not a beneficiary. Subsection (c)(3) shall not apply to a distribution under the preceding sentence.

(g) Regulations
The Secretary shall prescribe such regulations or other guidance as the Secretary determines necessary or appropriate to carry out the purposes of this section,

including regulations-
(1) to enforce the 1 ABLE account per eligible individual limit,
(2) providing for the information required to be presented to open an ABLE account,
(3) to generally define qualified disability expenses,
(4) developed in consultation with the Commissioner of Social Security, relating to disability certifications and determinations of disability, including those conditions

deemed to meet the requirements of subsection (e)(1)(B),
(5) to prevent fraud and abuse with respect to amounts claimed as qualified disability expenses,
(6) under chapters 11, 12, and 13 of this title, and
(7) to allow for transfers from one ABLE account to another ABLE account.

(Added Pub. L. 113–295, div. B, title I, §102(a), Dec. 19, 2014, 128 Stat. 4056 ; amended Pub. L. 114–113, div. Q, title III, §303(a)–(c), Dec. 18, 2015, 129 Stat.
3087 ; Pub. L. 115–97, title I, §11024(a), Dec. 22, 2017, 131 Stat. 2075 ; Pub. L. 115–141, div. U, title I, §101(o), title IV, §401(a)(129), (130), Mar. 23, 2018, 132
Stat. 1166 , 1190.)

REFERENCES IN TEXT
Stephen Beck, Jr., ABLE Act of 2014, referred to in subsec. (d)(4), is div. B of Pub. L. 113–295, Dec. 19, 2014, 128 Stat. 4056 , also known as the

"Stephen Beck, Jr., Achieving a Better Life Experience Act of 2014". Section 103 of div. B of Pub. L. 113–295 is set out as a note under this section.
The Social Security Act, referred to in subsecs. (e)(1)(A), (2) and (f), is act Aug. 14, 1935, ch. 531, 49 Stat. 620 . Titles II, XVI, and XIX of the Act are

classified generally to subchapters II (§401 et seq.), XVI (§1381 et seq.), and XIX (§1396 et seq.) respectively, of chapter 7 of Title 42, The Public Health
and Welfare. Sections 1614 and 1861 of the Act are classified to sections 1382c and 1395x, respectively, of Title 42. For complete classification of this
Act to the Code, see section 1305 of Title 42 and Tables.

AMENDMENTS
2018-Subsec. (c)(1)(D). Pub. L. 115–141, §101(o), struck out subpar. (D) which related to operating rules.
Subsec. (d)(4). Pub. L. 115–141, §401(a)(129), substituted "Stephen Beck, Jr., ABLE Act of 2014" for "Achieving a Better Life Experience Act of 2014".
Subsec. (e)(4). Pub. L. 115–141, §401(a)(130), substituted "section" for "subparagraph section".
2017-Subsec. (b)(2). Pub. L. 115–97, §11024(a)(2), inserted at end of concluding provisions "A designated beneficiary (or a person acting on behalf of

such beneficiary) shall maintain adequate records for purposes of ensuring, and shall be responsible for ensuring, that the requirements of subparagraph
(B)(ii) are met."

Subsec. (b)(2)(B). Pub. L. 115–97, §11024(a)(1), amended subpar. (B) generally. Prior to amendment, subpar. (B) read as follows: "except in the case of
contributions under subsection (c)(1)(C), if such contribution to an ABLE account would result in aggregate contributions from all contributors to the ABLE
account for the taxable year exceeding the amount in effect under section 2503(b) for the calendar year in which the taxable year begins."

Subsec. (b)(7). Pub. L. 115–97, §11024(a)(3), added par. (7).
2015-Subsec. (b)(1)(B) to (D). Pub. L. 114–113, §303(a), inserted "and" at end of subpar. (B), redesignated subpar. (D) as (C), and struck out former

subpar. (C) which read as follows: "which allows for the establishment of an ABLE account only for a designated beneficiary who is a resident of such
State or a resident of a contracting State, and".

Subsec. (c)(1)(C)(i). Pub. L. 114–113, §303(c)(2), substituted "member of the family" for "family member".
Subsec. (d)(3). Pub. L. 114–113, §303(b)(1), struck out "and State of residence" after "the name".
Subsec. (d)(4). Pub. L. 114–113, §303(c)(1), substituted "section 103" for "section 4".
Subsec. (e)(7). Pub. L. 114–113, §303(b)(2), struck out par. (7). Text read as follows: "The term 'contracting State' means a State without a qualified

ABLE program which has entered into a contract with a State with a qualified ABLE program to provide residents of the contracting State access to a
qualified ABLE program."

EFFECTIVE DATE OF 2018 AMENDMENT
Amendment by section 101(o) of Pub. L. 115–141 effective as if included in the provision of the Protecting Americans from Tax Hikes Act of 2015, div.

Q of Pub. L. 114–113, to which such amendment relates, see section 101(s) of Pub. L. 115–141, set out as a note under section 24 of this title.

EFFECTIVE DATE OF 2017 AMENDMENT
Amendment by Pub. L. 115–97 applicable to taxable years beginning after Dec. 22, 2017, see section 11024(c) of Pub. L. 115–97, set out as a note

under section 25B of this title.

http://uscode.house.gov/view.xhtml?req=(title:26 section:529A edition:prelim)
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EFFECTIVE DATE OF 2015 AMENDMENT
Pub. L. 114–113, div. Q, title III, §303(d), Dec. 18, 2015, 129 Stat. 3087 , provided that: "The amendments made by this section [amending this section]

shall apply to taxable years beginning after December 31, 2014."

EFFECTIVE DATE
Section applicable to taxable years beginning after Dec. 31, 2014, see section 102(f)(1) of Pub. L. 113–295, set out as an Effective Date of 2014

Amendment note under section 552a of Title 5, Government Organization and Employees.

REGULATIONS
Pub. L. 113–295, div. B, title I, §102(f)(2), Dec. 19, 2014, 128 Stat. 4062 , provided that: "The Secretary of the Treasury (or the Secretary's designee)

shall promulgate the regulations or other guidance required under section 529A(g) of the Internal Revenue Code of 1986, as added by subsection (a), not
later than 6 months after the date of the enactment of this Act [Dec. 19, 2014]."

PURPOSES
Pub. L. 113–295, div. B, title I, §101, Dec. 19, 2014, 128 Stat. 4056 , provided that: "The purposes of this title [title I of div. B of Pub. L. 113–295, enacting

this section, amending sections 26, 529, 877A, 4965, 4973, and 6693, of this title, section 552a of Title 5, Government Organization and Employees, sections
521, 541, and 707 of Title 11, Bankruptcy, and section 5517 of Title 12, Banks and Banking, and enacting provisions set out as notes under this section,
section 529 of this title, section 552a of Title 5, and section 521 of Title 11] are as follows:

"(1) To encourage and assist individuals and families in saving private funds for the purpose of supporting individuals with disabilities to maintain
health, independence, and quality of life.

"(2) To provide secure funding for disability-related expenses on behalf of designated beneficiaries with disabilities that will supplement, but not
supplant, benefits provided through private insurance, the Medicaid program under title XIX of the Social Security Act [42 U.S.C. 1396 et seq.], the
supplemental security income program under title XVI of such Act [42 U.S.C. 1381 et seq.], the beneficiary's employment, and other sources."

TREATMENT OF ABLE ACCOUNTS UNDER CERTAIN FEDERAL PROGRAMS
Pub. L. 113–295, div. B, title I, §103, Dec. 19, 2014, 128 Stat. 4063 , provided that:
"(a) ACCOUNT FUNDS DISREGARDED FOR PURPOSES OF CERTAIN OTHER MEANS-TESTED FEDERAL PROGRAMS.-Notwithstanding any other provision of Federal law

that requires consideration of 1 or more financial circumstances of an individual, for the purpose of determining eligibility to receive, or the amount of,
any assistance or benefit authorized by such provision to be provided to or for the benefit of such individual, any amount (including earnings thereon) in
the ABLE account (within the meaning of section 529A of the Internal Revenue Code of 1986) of such individual, any contributions to the ABLE account
of the individual, and any distribution for qualified disability expenses (as defined in subsection (e)(5) of such section) shall be disregarded for such
purpose with respect to any period during which such individual maintains, makes contributions to, or receives distributions from such ABLE account,
except that, in the case of the supplemental security income program under title XVI of the Social Security Act [42 U.S.C. 1381 et seq.]-

"(1) a distribution for housing expenses (within the meaning of such subsection) shall not be so disregarded, and
"(2) in the case of such program, any amount (including such earnings) in such ABLE account shall be considered a resource of the designated

beneficiary to the extent that such amount exceeds $100,000.
"(b) SUSPENSION OF SSI BENEFITS DURING PERIODS OF EXCESSIVE ACCOUNT FUNDS.-

"(1) IN GENERAL.-The benefits of an individual under the supplemental security income program under title XVI of the Social Security Act shall not be
terminated, but shall be suspended, by reason of excess resources of the individual attributable to an amount in the ABLE account (within the meaning
of section 529A of the Internal Revenue Code of 1986) of the individual not disregarded under subsection (a) of this section.

"(2) NO IMPACT ON MEDICAID ELIGIBILITY.-An individual who would be receiving payment of such supplemental security income benefits but for the
application of paragraph (1) shall be treated for purposes of title XIX of the Social Security Act [42 U.S.C. 1396 et seq.] as if the individual continued to
be receiving payment of such benefits.
"(c) EFFECTIVE DATE.-This section shall take effect on the date of the enactment of this Act [Dec. 19, 2014]."

http://uscode.house.gov/view.xhtml?req=(title:26 section:529A edition:prelim)
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Physician Form

1 Last updated 06/21/2017 

This form is for you to use to obtain a disability diagnosis certification from a licensed health care provider* 

As this ABLE Applicant’s licensed health care provider, I certify, to the best of my knowledge: 

1 (Please check one) 

A. 
This Individual has a severe medically determinable impairment** that results in marked and severe 
functional limitations which have lasted or can be expected to last for a continuous period of not less than 
12 months and/or can be expected to result in death. I understand that “marked and severe functional 
limitations” means functional limitations that meet, medically equal, or functionally equal the severity 
of any listing in appendix 1 of subpart P of 20 CFR part 404 (the “Listing”), but without regard to age.  The 
Listing can be found at www.ssa.gov/OP_Home/cfr20/404/404-app-p01.htm. I further understand that 
the level of severity is determined by taking into account the effect of the individual’s prescribed treatment. 

B. 
This individual is blind, meaning that [I have] [the beneficiary has] central visual acuity of 20/200 or less in 
the better eye with the use of a correcting lens. An eye which is accompanied by a limitation in the fields of 
vision such that the widest diameter of the visual field subtends an angle no greater than 20 degrees shall 
be considered as having a central visual acuity of 20/200 or less. 

2 

3 

This Individual’s severe and marked medically determinable impairment or blindness occurred before the 

Individual’s twenty-sixth birthday. 

I am a Medical Doctor (MD) or Doctor of Osteopathy (DO), licensed to practice as such in the state in which I 

performed this diagnosis, 
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2 

Physician Form

continued from page 1 

As this ABLE Applicant’s: licensed health care provider, I am 

documenting the Individual’s primary diagnosis as required by the Stephen Beck, Jr., Achieving a Better Life 

Experience (ABLE) Act of 2014 and Oregon Administrative Rule 173-005-0000: 

Primary Diagnosis (ICD-10) 

Provider Print Name/Title 

Provider Signature Date (mm/dd/yyyy) 

*Must be a doctor of medicine (MD) or a doctor of osteopathy (DO) who is legally authorized to practice medicine and surgery by 

the state in which s/he performs the diagnosis. 

**A medically determinable physical or mental impairment is an impairment that results from anatomical, physiological, or 

psychological abnormalities, which can be shown by medically acceptable clinical and laboratory diagnostic techniques. The 

medical evidence must establish a physical or mental impairment consisting of signs, symptoms, and laboratory findings—not only 

by the individual’s statement of symptoms. 20 CFR 404.1528, 404.1529, 416.928, and 416.929 provide that symptoms, such as pain, 

fatigue, shortness of breath, weakness or nervousness, are an individual’s own perception or description of the impact of his or her 

physical or mental impairment(s). 20 CFR 416.928 further provides that, for an individual under age 18 who is unable to adequately 

describe his or her symptom(s), the Social Security Administration will accept as a statement of this symptom(s) the description 

given by the person most familiar with the individual, such as a parent, other relative, or guardian. However, when any of these 

manifestations is an anatomical, physiological, or psychological abnormality that can be shown by medically acceptable clinical 

diagnostic techniques, it represents a medical “sign” rather than a “symptom.” (See Social Security Ruling 96-4p) 
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Effective Dates: 04/02/2018 - Present

1. 

TN 74 (03-18)

SI 01130.740 Achieving a Better Life Experience (ABLE) Accounts

Citations: Public Law 113–295 The Stephen Beck, Jr., Achieving a Better Life Experience Act (ABLE Act) –
Enacted December 19, 2014

An Achieving a Better Life Experience (ABLE) account is a type of tax-advantaged savings account that
an eligible individual can use to pay for qualified disability expenses. The eligible individual is the
owner and designated beneficiary of the ABLE account. An eligible individual may establish an ABLE
account provided that the individual is blind or disabled by a condition that began before the
individual’s 26th birthday.

An ABLE program can be established by a State (or State agency or instrumentality of a State). An
eligible individual can open an ABLE account through the ABLE program in any State, if the State
permits it.

Some States formed partnerships to improve access for eligible individuals to enroll in ABLE programs.
You may see different types of arrangements between States administering ABLE programs.

• Some States have formed a consortium where the States have their own ABLE program, but join
together to provide lower administrative costs and better investment options than they could on
their own.

• Some States established their own ABLE program, but contracted with private companies to
manage their ABLE program for them.

• Some States established their own ABLE program, but contracted with other States to manage their
ABLE program for them.

• Some States do not operate their own ABLE program, but partnered with another State to offer the
other State’s ABLE program to their residents.

One ABLE account

A designated beneficiary is limited to one ABLE account, which a qualified ABLE program
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administers. Except in the case of a rollover or program-to-program transfer, if a designated
beneficiary has an additional account, it generally will not be treated as an ABLE account, and will
be subject to normal resource counting rules.

EXCEPTION: If an additional account is closed within 90 days from the account open date, the
account will not be a countable resource for any period the additional account was open.

Medicaid reimbursement

Upon the death of the designated beneficiary, funds remaining in the ABLE account, after payment
of all outstanding qualified disability expenses, must be used to reimburse the State(s) for Medical
Assistance (Medicaid) benefits that the designated beneficiary received, if the State(s) files(s) a
claim for reimbursement.

ABLE program

An ABLE program is the program established and maintained by a State (or agency or
instrumentality thereof) through which eligible individuals can open ABLE accounts.

Contributions

A contribution is the payment of funds into an ABLE account. Contributions must be in cash and
may be made in the form of cash or a check, money order, credit card, electronic transfer, or a
similar method. Any person can contribute to an ABLE account. (“Person,” as defined by the
Internal Revenue Code, includes an individual, trust, estate, partnership, association, company, or
corporation.) However, the total annual contributions that an ABLE account can receive from all
sources is limited to the amount of the per-donee gift-tax exclusion in effect for a given calendar
year. For 2018, that limit is $15,000.

Designated beneficiary

The designated beneficiary is the individual who owns the ABLE account and who was an eligible
individual when the account was established or who succeeded the former designated beneficiary
in that capacity.

To be an eligible individual, he or she must:

a.  Be eligible for Supplemental Security Income (SSI) based on disability or blindness that began
before age 26;

b.  Be entitled to disability insurance benefits (DIB), childhood disability benefits (CDB), or disabled
widow’s or widower’s benefits (DWB) based on disability or blindness that began before age 26;
or
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c.  Certify (or an agent under a power of attorney or, if none, a parent or guardian must certify)
that the individual:

• has a medically determinable impairment meeting statutorily specified criteria or is blind;
and,

• the disability or blindness occurred before age 26.

NOTE: Do not draw an inference regarding disability under the Social Security Act from a disability
certification.

Distributions

A distribution is any payment from an ABLE account. (A program-to-program transfer is not a
distribution.) The designated beneficiary or person with signature authority determines when a
distribution is made. Distributions (other than rollovers and returns of contributions) may be made
only to or for the benefit of the designated beneficiary.

Member of the family

A member of the designated beneficiary's family means a sibling whether by blood or adoption,
and includes a brother, sister, stepbrother, stepsister, half-brother, and half-sister.

Person with signature authority

A person with signature authority can establish and administer an ABLE account for a designated
beneficiary who is a minor child or is otherwise incapable of managing the account. Signature
authority is not the equivalent of ownership. The person with signature authority must be the
designated beneficiary's agent acting under power of attorney, or if none, a parent or legal
guardian of the designated beneficiary. For SSI purposes, always consider the designated
beneficiary to be the owner of the ABLE account, regardless of whether someone else has
signature authority over it.

Program-to-program transfer

A program-to-program transfer means the direct transfer of:

• The entire balance of an ABLE account into an ABLE account of the same designated
beneficiary in which the first ABLE account is closed upon the transfer of the funds; or

• Part or all of the balance to an ABLE account of an eligible individual who is a member of the
family of the designated beneficiary.
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Qualified disability expenses

Qualified disability expenses (QDEs) are expenses related to the blindness or disability of the
designated beneficiary and for the benefit of the designated beneficiary. In general, a QDE
includes, but is not limited to, an expense for:

• Education;

• Housing;

• Transportation;

• Employment training and support;

• Assistive technology and related services;

• Personal support services;

• Health;

• Prevention and wellness;

• Financial management and administrative services;

• Legal fees;

• Expenses for ABLE account oversight and monitoring;

• Funeral and burial; and,

• Basic living expenses.

Housing expenses

Housing expenses for purposes of an ABLE account are similar to household costs for in-kind
support and maintenance purposes, with the exception of food. Housing expenses include
expenses for:

• Mortgage (including property insurance required by the mortgage holder);

https://secure.ssa.gov/poms.nsf/lnx/0501130740



Chapter 3—ABLE Accounts

 3–19Elder Law 2018: Preparing Clients for the Future

10. 

1. 

• Real property taxes;

• Rent;

• Heating fuel;

• Gas;

• Electricity;

• Water;

• Sewer; and

• Garbage removal.

Rollover

A rollover is the contribution to an ABLE account of a designated beneficiary (or a family member
of the designated beneficiary), of all or a portion of an amount withdrawn from the designated
beneficiary’s ABLE account, provided that the contribution is made within 60 days of the date of
the withdrawal. In the case of a rollover to the designated beneficiary’s ABLE account, no rollover
should have been made to an ABLE account of the designated beneficiary within the prior 12
months.

Exclude contributions as income

A payment made into an ABLE account constitutes a contribution. Consider the contribution made
by the person to whom the funds belong or are due. Exclude contributions to an ABLE account
from the income of the designated beneficiary. Excluded contributions include rollovers from a
member of the family’s ABLE account to an SSI applicant, recipient, or deemor’s ABLE account.

NOTE: The fact that a person uses his or her income to contribute to an ABLE account does not
mean that his or her income is not countable for SSI purposes as it normally would be. Income
received by the designated beneficiary and then deposited into his or her ABLE account is income
to the designated beneficiary. For example, an applicant, recipient, or deemor can have
contributions automatically deducted from his or her paycheck and deposited into an ABLE
account. In this case, include the income used to make the ABLE account contribution in the
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applicant, recipient or deemor's gross wages.

First party contributions

A contribution made by the designated beneficiary into his or her ABLE account is not income
to the designated beneficiary. However, income received by the designated beneficiary and
deposited into his or her ABLE account is income to the designated beneficiary. That is, the
income is income in the first instance, but the contribution is not income.

An individual cannot use direct deposit to avoid income counting.

So, when a payment that belongs or is due to the designated beneficiary is direct-deposited
into his or her ABLE account, the payment is considered to be received by the designated
beneficiary, it is counted as income to the designated beneficiary as it otherwise would be, the
designated beneficiary is considered the contributor for ABLE purposes, and the ABLE
contribution is not considered income to the designated beneficiary.

Examples of payments that might be direct-deposited into an ABLE account, but still are
counted as income as they otherwise would be, include:

• Wages;

• Benefit payments (Title II, Veterans Administration, pensions, etc.); and

• Mandatory Support payments (child support or alimony).

Third party contributions

Third party contributions are contributions made by persons other than the designated
beneficiary. Further, third party contributions are made with funds that do not otherwise
belong, or are not otherwise due, to the designated beneficiary; that is, they are made with the
third party’s funds. Accordingly, an ABLE contribution by a person other than the designated
beneficiary is treated as a completed gift.

NOTE: A transfer of funds from a trust, of which the designated beneficiary is the beneficiary
and which is not considered a resource to him or her, to the designated beneficiary’s ABLE
account generally will be considered a third party contribution for ABLE purposes because the
contribution is made by a person or entity other than the designated beneficiary (namely, the
trustee) and because the designated beneficiary does not legally own the trust. You may seek
guidance from your regional trust lead if you have questions regarding the trust transfer to an
ABLE account.

Exclude ABLE account earnings

The funds in an ABLE account can accrue interest, earn dividends, and otherwise appreciate in
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value. Earnings increase the account's balance. Exclude earnings an ABLE account receives from
the income of the designated beneficiary.

Exclude up to and including $100,000 of balance

Exclude up to and including $100,000 of the balance of funds in an ABLE account from the
resources of the designated beneficiary.

Do not count ABLE account distributions as income

A distribution from an ABLE account is not income but is a conversion of a resource from one form
to another. See SI 01110.600B.4.

Do not count distributions from an ABLE account as income of the designated beneficiary,
regardless of whether the distributions are for a QDE not related to housing, for a housing
expense, or for a non-qualified expense.

Exclude retained distributions for a QDE not related to housing

Distribution for a QDE not related to housing

Exclude a distribution for a QDE not related to housing from the designated beneficiary’s
countable resources if he or she retains it beyond the month received.

This exclusion applies while:

• The designated beneficiary maintains, makes contributions to, or receives distributions from
the ABLE account;

• The distribution is unspent;

• The distribution is identifiable. (NOTE: Identify excludable funds commingled with non-
excludable funds. See SI 01130.700A); and

• The individual intends to use the distribution for a QDE not related to housing.

NOTE: Apply normal SSI resource counting rules and exclusions to assets or other items
purchased with funds from an ABLE account.

Previously excluded distribution used for non-qualified expenses or housing expenses

If a designated beneficiary uses a distribution previously excluded per SI 01130.740C.5.a. in this
section, for a non-qualified expense or a housing expense, or the individual’s intent to use it
for a qualified disability expense (not related to housing) changes, see SI 01130.740D.3. in this
section.
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Example of an excluded distribution

Eric takes a distribution of $500 from his ABLE account in June 2016 to pay for a health-related
QDE. His health-related expense is not due until September, and Eric deposits the distribution
into his checking account in June. The distribution is not income in June. Eric’s distribution is
both unspent and identifiable until Eric pays his health-related expense in September. Exclude
the $500 from Eric's countable resources in July, August, and September. For instructions to
identify commingled, excluded, and non-excluded funds, see SI 01130.700.

Example of an excluded QDE purchase

Fred takes a distribution of $1,500 from his ABLE account in September 2016 to buy a health-
related item that is a QDE. The item is an excluded resource in October and continuing,
because it is the individual’s personal property required for a medical condition. For
instructions on household goods, personal effects, and other personal property, see SI
01130.430.

Count ABLE account balance amounts over $100,000

Count the amount by which an ABLE account balance exceeds $100,000 as a resource of the
designated beneficiary.

Rule for indefinite benefit suspension and continuing eligibility for Medicaid during
periods of excess resources attributable to an ABLE account

A special rule applies when the balance of an SSI recipient's ABLE account exceeds $100,000 by
an amount that causes the recipient to exceed the SSI resource limit--whether alone or with
other resources. When this situation happens, we will place the recipient into a special SSI
suspension during which:

• We suspend the recipient's SSI benefits without time limit (as long as he or she remains
otherwise eligible);

• The recipient is SSI eligible for Medical Assistance (Medicaid) purposes; and

• The individual’s eligibility does not terminate after 12 continuous months of suspension.

Reinstate the recipient's regular SSI eligibility for all months in which the individual’s ABLE
account balance no longer causes the recipient to exceed the resource limit and he or she is
otherwise eligible.

NOTE: “SSI-eligible for Medicaid purposes” means that the individual is eligible for Medicaid in
States where Medicaid eligibility is based on SSI eligibility (For SSA determinations of Medicaid
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Eligibility in 1634 States see SI 01730.000). No SSI recipients will reach this suspension status
for several years (that is, until it is possible for an ABLE account balance to exceed $100,000;
that is not yet possible due to the limitation on contributions described in SI 01130.740B.2. in
this section).

EXAMPLE: Excess resources — recipient is suspended but retains eligibility for Medicaid

Paul is the designated beneficiary of an ABLE account with a balance of $101,000 on the first of
the month. Paul's only other countable resource is a checking account with a balance of $1,500.
Paul’s countable resources are $2,500 and therefore exceed the SSI resource limit. However,
since Paul's ABLE account balance causes him to exceed the resource limit (i.e., his countable
resources other than the ABLE account are less than $2,000), suspend Paul’s SSI eligibility and
stop his cash benefits, but he retains eligibility for Medicaid in his State.

Ineligibility due to excess resources other than an ABLE account

The special suspension rule does not apply when:

• The balance of an SSI recipient's ABLE account exceeds $100,000 by an amount that causes
the recipient to exceed the SSI resource limit; but

• The resources other than the ABLE account alone make the individual ineligible for SSI due
to excess resources.

When this situation happens, suspend the recipient's SSI benefits using the payment status
code N04. While in N04, the recipient loses eligibility for Medical Assistance (Medicaid) and the
individual’s SSI eligibility terminates 12 months later if the suspension continues throughout
this period. Reinstate the recipient's regular SSI eligibility and Medicaid benefits for all months
in which the individual’s resources, including the ABLE account, no longer cause the recipient
to exceed the resource limit.

EXAMPLE: Combination of resources — recipient loses SSI eligibility

Christine is the designated beneficiary of an ABLE account with a first of the month balance of
$101,000. Christine's only other countable resource is a checking account with a balance of
$3,000. Christine's countable resources are $4,000 and therefore exceed the SSI resource limit.

However, because her ABLE account balance is not the cause of her excess resources (i.e., her
countable resources other than the ABLE account are more than $2,000), the special rule does
not apply, and Christine is not eligible for SSI because of excess resources. Suspend Christine’s
SSI benefits using payment status N04. Her Medicaid benefits stop.

Ineligibility for other reasons

If an individual is ineligible for any reason other than excess resources in an ABLE account, the
special suspension status does not apply. Suspend the individual’s SSI eligibility using normal
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procedures.

EXAMPLE: Ineligibility for a reason other than excess resources in an ABLE account

In April, Sam’s ABLE account balance is $102,500 as of the first of the month. However, Sam
also has excess deemed income in April and is N01 despite the excess funds in his ABLE
account. Before the end of April, Sam leaves the U.S. and does not return until July 1. Sam is
N03 for May June, and July. If Sam still has excess resources in his ABLE account effective
August 1 and is otherwise SSI eligible, place him in the special ABLE resource suspension status.
He is eligible for Medicaid.

Count retained distributions for housing expenses or expenses that are not QDEs as a
resource

A distribution from an ABLE account is not income, but is a conversion of a resource from one
form to another. For more information see SI 01110.600B.4.

Count a distribution for a housing expense or for an expense that is not a QDE as a resource, if the
designated beneficiary retains the distribution into the month following the month of receipt. If
the designated beneficiary spends the distribution within the month of receipt, there is no effect
on eligibility. However, apply normal SSI resource counting rules and exclusions to items
purchased with funds from an ABLE account.

EXAMPLE: Retained distribution intended for housing expenses is a resource

Amy takes a distribution of $500 from her ABLE account in May to pay a housing expense for June.
She deposits the $500 into her checking account in May, withdraws $500 in cash on June 3, and
pays her landlord. This distribution is a housing expense and part of her checking account balance
as of June 1, which makes it a countable resource for the month of June.

Count previously excluded distributions used for a non-qualified purpose or housing
expense

Count the amount of funds used for a non-qualified expense or housing expense as a resource as
of the first moment of the month in which the funds were spent if the designated beneficiary uses
the distribution (that was previously excluded per SI 01130.740C.5.a. in this section) for a non-
qualified purpose or a housing expense.

If an individual’s intent to use the funds for a QDE changes at any other time, but he or she has
not spent the funds, count the retained funds as a resource as of the first of the following month.

Example of a previously excluded distribution used for a non-QDE

Sam takes a distribution of $25,000 from his ABLE account in May for an assistive technology
and related service. He pays a $10,000 deposit. While waiting for the service to be completed,
Sam takes a trip to a local casino in July where he loses $1,000 of his ABLE distribution
gambling. The $1,000 he lost gambling is a countable resource in July. The other $14,000 Sam
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retains is an excluded resource while it meets the requirements of SI 01130.740C.5.a. in this
section.

Example of a previously excluded distribution used for a housing expense

In June, Jennifer takes a $7,000 distribution from her ABLE account to pay an educational
expense that is a QDE. Her educational expense is due in September. However, she has to
make a $750 advance rent payment to her landlord for her college apartment in August. She
uses some of the distribution she took in June to make the rent payment – a housing expense.
The $750 is a countable resource in August. Exclude the remaining $6,250 of the retained
distribution while it continues to meet the requirements of SI 01130.740C.5.a. in this section.

Example of a change of intent on the use of a distribution

In June, Jennifer takes a $7,000 distribution from her ABLE account to pay an educational
expense that is a QDE. Her educational expense is due in September. In August, Jennifer gets a
job offer and decides not to return to school. The $7,000 becomes a countable resource in
September because she no longer intends to use it for an educational expense that is a QDE,
unless Jennifer re-designates it for another QDE or returns the funds to her ABLE account prior
to September.

You may become aware of an individual’s ownership of an ABLE account if he or she tells you during
an initial claim or redetermination or contacts the office to report it.

Obtain evidence of the ABLE account

When an applicant, recipient, or deemor alleges being the designated beneficiary of an ABLE
account, obtain evidence and enter the following information:

• Select yes to the ABLE account question;

• Select the program State where the ABLE account was established or indicate unknown;

• Enter the unique account number assigned by the State or indicate Unknown;

• Enter the account opened date or indicate unknown;

• If the account is closed, input the account closed date or indicate unknown, or leave the field
blank;
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• Enter the name of the person with signature authority (if different from the designated
beneficiary); and

• Enter the account balance information in the values field.

If the available evidence does not provide the necessary information, contact the appropriate ABLE
program to obtain it.

Beginning October 1, 2017, States report the first-of-the-month account balances and the prior
month’s distribution information for all ABLE accounts in their program to us. Not all States began
reporting in October 2017, but eventually all State ABLE programs will report. If you become aware
of a new ABLE account via the monthly data exchange, see SI 01130.740E.4. in this section.

Document the evidence

Fax the evidence into the certified electronic folder (CEF) or Non-disability Repository for
Evidentiary Documents (NDRED). If you contact the ABLE program directly, document the
information you received on a Report of Contact (DROC) in the Supplemental Security Income
(SSI) claims system or on an SSA-5002 (Report of Contact) in paper claims.

Record the account on the SSI claim system “Achieving a Better Life Experience
(RABL)” page

Record the account information and balance on the SSI claim system Achieving a Better Life
Experience (RABL) page. For instructions to complete RABL, see MS INTRANETSSI 013.038.

NOTE: The designated beneficiary of an ABLE account is always the owner of the account for SSI
purposes. Review ABLE account balances during redeterminations and when potential ineligibility
exists due to the ABLE account balance.

Determine status of mismatched account data

State ABLE programs notify us through a monthly data exchange when individuals establish new
accounts. The pending Achieving a Better Life Experience (RAPN) page displays new account
information. The following information will be included:

• Account Owner Name;

• Account Owner SSN;

• Account Owner Birth date;
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• Program State;

• Account Number;

• Account Opened Date;

• Account Closed Date;

• Name of Signature Authority;

• Balance Month/Year; and

• Balance Amount.

If the data on the RAPN page does not match an existing ABLE account on the RABL page,
determine whether the ABLE data received applies to the person for whom it was received. Select
one of the options in the SSI claim system:

• update an existing ABLE page;

• add this ABLE account;

• reject this ABLE account; or

• decide later.

If you chose “decide later,” address the pending RAPN page before closing an initial claim,
redetermination, or appeal event.

NOTE: Once you document the ABLE account information in the SSI claim system, subsequent
reports received from the State that have matching data automatically update the account balance
information. However, distribution data will not be available until a future systems release.

When to develop

Verify a distribution only when an applicant, recipient, or deemor alleges retaining, or other
evidence indicates that he or she retained, all or part of the distribution into months following the
month of receipt. The distribution is material only to determine whether the applicant, recipient, or
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deemor’s countable resources exceed the resource limit, since distributions do not count as
income.

Verify the distribution

Obtain evidence that shows distribution amount(s), distribution date(s), and the distribution
recipient(s) (for example, the designated beneficiary paid the distribution directly to a vendor).
Obtain and accept the applicant, recipient, or deemor's allegation that he or she used or intends to
use the distribution for:

• a QDE not related to housing;

• a housing expense; or

• an expense that is not a QDE.

Exclude retained distributions for QDEs not related to housing

Exclude any retained distribution, or part of a distribution, for a QDE not related to housing, from
the designated beneficiary’s countable resources per SI 01130.740C.5. in this section.

Example of a retained QDE not related to housing

Elizabeth takes a distribution of $500 from her ABLE account in May to pay for a health-related
QDE that she expects to pay in September. She deposits the distribution into her checking account
in May and withdraws it in September to pay the health-related QDE. Exclude the $500 from
Elizabeth's countable resources from June through September. Starting in June, document the
deposit on the Financial Institution Account (RFIA) page. Input $500 as the “excluded amount.”
Select “Other” as the exclusion reason and input “ABLE QDE distribution” as the “other reason.”

Count retained distributions for housing expenses and expenses that are not QDEs

Count as a resource any distribution or part of a distribution for a housing expense or an expense
that is not a QDE if it is retained into the month following the month of receipt.

Example of a retained distribution for a housing expense

Amy takes a distribution of $500 from her ABLE account in May to pay a housing expense for June.
She deposits the $500 into her checking account in May, withdraws $500 in cash on June 3, and
pays her landlord. This distribution is a housing expense and is part of her checking account
balance as of the first of the month in June, which makes it a countable resource for the month of
June.

Count previously excluded distributions used for a non-qualified purpose or housing
expense
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Count the amount of funds used for a non-qualified expense or housing expense as a resource as
of the first moment of the month in which the funds were spent if the designated beneficiary uses
the distribution (that was previously excluded per SI 01130.740C.5.a. in this section) for a non-
qualified purpose or a housing expense.

If an individual’s intent to use the funds for a QDE changes at any other time, but he or she has
not spent the funds, count the retained funds as a resource as of the first of the month following
the month of change of intent. Document the individual’s change of intent on a Report of Contact
(DROC) in the SSI claim system or on an SSA-5002 (Report of Contact) in paper claims. For
examples, see SI 01130.740D.3. in this section.

Record the amount excluded on the appropriate resource page

ABLE account distributions are the conversion of a resource from one form to another.
Accordingly, they continue to be a resource if retained into the month following the month of
receipt. Exclude from resources a distribution retained for a QDE not related to housing, per SI
01130.740C.5.a. in this section. Document ABLE account distributions on the appropriate SSI claim
system resources page (e.g., cash, financial institution account).

NOTE: Distribution information obtained from the State by data exchange is in the SSI claim
system, but you cannot access it until additional system enhancements are completed.

Handling ABLE prepaid debit cards

Some ABLE programs provide designated beneficiaries with a prepaid debit card, which may be
used to control the issuance of distributions and provide designated beneficiaries with convenient
access to their ABLE funds.

Handling ABLE debit cards in the SSI claim system

If a designated beneficiary has an ABLE prepaid debit card, record the ABLE prepaid debit card on
the Other Resource (ROTH) page in SSI claim system. You need the program State and account
number. Monies distributed onto an ABLE prepaid debit card are considered a qualified
distribution unless we determine otherwise. Enter the intended use of the funds in the Description
field. Enter the alleged Value of the ABLE prepaid debit card. Enter the entire alleged value as an
excluded amount and as qualified distributions when funds are added onto the debit card. Use the
new exclusion reason of “Qualified Disability Expenses” on the ROTH page to exclude monies on a
prepaid ABLE debit card.
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ORS 178.380, Establishment of Qualified ABLE Program; Requirements for Program;  
Treatment of Contributions to ABLE Account; Rules 

 178.380 Establishment of qualified ABLE program; requirements for program; treatment of 
contributions to ABLE account; rules. (1) The Oregon 529 Savings Board shall establish by rule and 
maintain a qualified ABLE program in accordance with the requirements of the ABLE Act. 
 (2) The rules must: 
 (a) Allow a person to make contributions for a taxable year to an ABLE account established 
for the purpose of meeting the qualified disability expenses of the designated beneficiary of the 
account; 
 (b) Limit a designated beneficiary to one ABLE account for purposes of this section; 
 (c) Require cash-only contributions to ABLE accounts; 
 (d) Provide for a separate accounting for each designated beneficiary of an ABLE account; 
 (e) Provide that a designated beneficiary of an ABLE account may not, directly or indirectly, 
direct the investment of contributions to the account, or earnings on the account, more than two 
times in any calendar year; 
 (f) Prohibit the use of a designated beneficiary’s interest in an ABLE account as security for 
a loan; 
 (g) Establish limitations on aggregate contributions to an ABLE account on behalf of a 
designated beneficiary; and 
 (h) Satisfy all other requirements of section 529A of the Internal Revenue Code, the ABLE 
Act, rules adopted by the United States Secretary of the Treasury under the ABLE Act and other 
applicable federal law. 
 (3) Notwithstanding any other provision of law that requires consideration of one or more 
financial circumstances of an individual for the purpose of determining the eligibility to receive, or the 
amount of, any assistance or benefit authorized by law to be provided to or for the benefit of the 
individual, any amount in an ABLE account of the individual, including earnings on the account, any 
contributions to the ABLE account of the individual and any distribution for qualified disability 
expenses, shall be disregarded for such purpose with respect to any period during which the individual 
maintains, makes contributions to or receives distributions from the ABLE account. 
 (4) (a) Except as provided by federal law, upon the death of a designated beneficiary, 
amounts in an ABLE account may be transferred to the estate of the designated beneficiary or an ABLE 
account of another eligible individual specified by the designated beneficiary or the estate of the 
designated beneficiary. 
 (b) Except as required by federal law, the Department of Human Services and the Oregon 
Health Authority may not seek payment under ORS 416.350 or section 529A(f) of the Internal Revenue 
Code from amounts in an ABLE account or from amounts transferred from an ABLE account under 
paragraph (a) of this subsection. [2015 c.843 §2; 2016 c.33 §1b; 2017 c.367 §1] 
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Agenda

• HB 4135 (2018) & New Advance Directive Form
• Relationship of Advance Directive to POLST
• Advising Principals and Health Care Representatives
• Real Life Hospital Practices 
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HB 4135 (2018) & New Advance Directive Form

Oregon HB 4135 (2018) 

• Creates the Advance Directive Adoption Committee within the 
Oregon Health Authority with 13 members
• Adopt the form of AD to be used in Oregon
• Review the form at least every four years

• Sets out basic elements that must be in any form adopted
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Basic Elements

• Statement:
• Of purpose of AD
• AD effective when signed and either witnessed by two adults or notarized
• Appointment of an HCR (or alternate) must be accepted
• AD, once executed, supersedes prior ADs

• Certain informational requirements regarding principal and those 
appointed

Basic Elements

• Section providing principal with opportunity to state values and beliefs, 
describe preferences for end-of-life care, including when the principal 
wants:
• All reasonably available health care necessary to preserve life and recover
• All reasonably available health care necessary to treat chronic conditions
• To specifically limit health care necessary to preserve life and recover
• Comfort care instead of health care necessary to preserve life

• Section for appointees to accept appointment
• Must use components of the form for appointing an HCR or alternate
• Affirmative statement that the principal may attach supplementary 

material to AD
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Additional Changes

• Any changes made to the form will not be effective until approved 
by the Legislature (same process as a bill)
• Date for new form: On or before January 1, 2022

• Split in forms
• Form for Appointing HCR or alternate
• Form for AD (combines form for appointing HCR with directions regarding 

end of life care) 

• Accessibility (lower vocabulary level, changed witness 
requirements)                                                                                                     

• ADs executed by clients before 2018 changes still honored                                   

Relationship of Advanced Directive to POLST
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What is a POLST?

• Physician Order for Life Sustaining Treatment
• Medical order for what treatments to provide a patient during a medical 

emergency
• Effective as soon as it is signed by the health care professional and patient
• Typically completed for people who are 80+ years old or terminally ill

POLST vs. Advance Directive

POLST Advance Directive

Type of document Medical Order Legal Document

Who completes form? Healthcare Professional Individual

Who needs one? Seriously ill or frail individuals who 
could die within a year (any age)

All competent adults

Appoints a healthcare 
representative?

No Yes

What is communicated? Specific medical order for 
treatment during a medical 
emergency

General wishes for 
treatment that can help 
guide medical decisions after 
medical emergency

Can EMS use? Yes No

Ease in locating Yes.  Should be in registry, with 
individual and/or in the medical 
record of the individual

Depends on whether 
individual has shared it with 
health professionals, family.
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Advising Principals and Healthcare 
Representatives

Advising Principals 

• Remember that completing an AD can be an emotional trigger for client
• Ask clients to review the AD before coming to office to execute
• Note that AD assumes HCR may make health care decisions including 

regarding life support and tube feeding
• See ORS 127.535

• Principal may appoint one HCR (could include optional instruction to 
consult if reasonably possible with, for example, another child)

• Discuss ability to add instructions
• See handout for samples of additional instructions

• If you augment the AD, make sure clients know what has been added
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Advising Health Care Representatives

• May accept orally or in writing
• AD effective upon acceptance or such other time as set forth in 

ORS 127.005
• Acceptance imposes duty on HCR to make health care decisions 

unless HCR withdraws as set forth in ORS 127.525
• Authority to act stems from principal becoming incapable as 

defined in ORS 127.505(14) 
• HCR is to practice substitute decision making based upon 

expressed wishes of principal
• See handouts for sample letter

Real Life Hospital Practices
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Patient appearing to lack capacity

• Decision-Making Capacity Assessment

Element 1: Ability to understand basic information relevant to the 
treatment 

Element 2: Ability to appreciate consequences of the treatment
Element 3: Ability to process information rationally 
Element 4: Ability to communicate and maintain a stable treatment choice

Determined that patient lacks capacity

• Locate Healthcare Power of Attorney or Advance Directive, if one exists

• Identify Decision Maker

• Legally Authorized Health Care Representative
 Legal Guardian
 Parent for Minor Child
 Appointed Health Care Representative
 Relative Caregiver

• Surrogate Decision Maker
 Family Member
 Friend
 Healthcare Surrogate Committee (ORS 127.760)

• Locate information that provides insight into what the patient may have wanted.
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Patient has an Advance Directive

• Determine if Advance Directive is valid.
• Form valid under Oregon law or law of the state where patient resided when 

executed
• Signed by principal 
• Requires 2 witnesses or must be notarized (new)

• If Advance Directive appoints health care representative, check for any 
limitations in Advance Directive.

• Follow or consider health care instructions provided by patient.
• Follow or consider input of health care representative.
• If no health care representative, identify surrogate decision maker. 

Patient has a VA Advance Directive

• In a VA setting
• Ensure form is completed correctly
• Follow form if so

• In a non-VA setting
• Form not valid in Oregon
• Use form to understand the intent of the patient  
• Consider identified health care representative, if any, as surrogate decision 

maker
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Patient has a POLST

• Medical emergency – Follow POLST 
• No medical emergency 

• Follow Advance Directive, to the extent it does not contradict POLST
• Ensure POLST is up-to-date by patient with capacity or surrogate
• If no Advance Directive, use POLST, medical records and information from 

surrogate decision makers to gain insight into what the patient may have 
wanted in terms of medical decision making

Patient has a health care representative

• ORS 127.535 – authority to act for principal when incapable
• ORS 127.540 - cannot consent:

• Abortion
• Sterilization
• Convulsive treatment
• Psychosurgery
• Withdrawing life sustaining treatment except in certain circumstances
• Withdrawing or withholding artificially administered nutrition except in 

certain circumstances
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Patient has a surrogate decision maker 

• Identify family member or friend who can be surrogate. Following 
order helps to determine surrogate:
• Person identified by patient as surrogate, spouse, adult child, parent, adult 

sibling, adult family member or friend

• Surrogate’s role 
• Provide input based on what the patient may have wanted
• Help to make decisions for patient in conjunction with care team
• Get input from other family members
• Consent to medical interventions

Special Circumstances: Withdrawing life 
sustaining treatment

• ORS 127.635 – applies when the patient is in one of 4 states:
• Terminal condition
• Permanently unconscious 
• A condition in which administration of life-sustaining procedures would not 

benefit the principal’s medical condition and would cause permanent and 
severe pain; or

• An advanced stage of a progressive illness that will be fatal, and the principal is 
consistently and permanently unable to communicate by any means, to swallow 
food and water safely, to care for the principal’s self and to recognize the 
principal’s family and other people, and it is very unlikely that the principal’s 
condition will substantially improve

• Use legal health care representative to make decision
• If none, see list of surrogate decision makers in order.
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Special Circumstances: Withdrawing 
artificially administered nutrition

• Presumption that a person wants to be nourished
• Withdrawal or withholding allowed when:

• Clearly patient’s wishes to withdraw or withhold nutrition via Advance Directive 
or otherwise

• Health care representative has clearly been provided authority to make this 
decision via Advance Directive or otherwise

• Permanently unconscious
• Terminal condition
• Administration is not medically feasible or would itself cause severe, 

intractable or long-lasting pain
• The person has a progressive illness that will be fatal and is in an advanced 

stage, the person is consistently and permanently unable to communicate by 
any means, swallow food and water safely, care for the person’s self and 
recognize the person’s family and other people, and it is very unlikely that the 
person’s condition will substantially improve

Special Circumstances: Family and health 
care professional disagree – OHSU process

• Meeting with ethics to determine OHSU position
• 2nd opinion – outside expert
• Offer transfer to another facility
• Meeting with care team, family and health care leadership to 

inform final OHSU decision
• If still in disagreement, consider seeking court intervention
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QUESTIONS?
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OREGON LAWS 2018 Chap. 36

CHAPTER 36

AN ACT HB 4135

Relating to health care decisions; creating new pro-
visions; amending ORS 97.953, 97.955, 97.959,
127.005, 127.505, 127.510, 127.515, 127.520, 127.525,
127.535, 127.545, 127.550, 127.555, 127.565, 127.625,
127.635, 127.640, 127.649, 127.658, 127.737, 127.760,
163.193 and 163.206; repealing ORS 127.531; and
prescribing an effective date.

Be It Enacted by the People of the State of Or-
egon:

FORM OF AN ADVANCE DIRECTIVE
(Series Placement)

SECTION 1. Sections 2 to 6 of this 2018 Act
are added to and made a part of ORS 127.505 to
127.660.

(Advance Directive Adoption Committee)

SECTION 2. (1) The Advance Directive
Adoption Committee is established within the
division of the Oregon Health Authority that is
charged with performing the public health func-
tions of the state.

(2)(a) The committee consists of 13 members.
(b) One member shall be the Long Term Care

Ombudsman or the designee of the Long Term
Care Ombudsman.

(c) The other 12 members shall be appointed
by the Governor as follows:

(A) One member who represents primary
health care providers.

(B) One member who represents hospitals.
(C) One member who is a clinical ethicist

affiliated with a health care facility located in
this state, or affiliated with a health care or-
ganization offering health care services in this
state.

(D) Two members who are health care pro-
viders with expertise in palliative or hospice
care, one of whom is not employed by a hospital
or other health care facility, a health care or-
ganization or an insurer.

(E) One member who represents individuals
with disabilities.

(F) One member who represents consumers
of health care services.

(G) One member who represents the long
term care community.

(H) One member with expertise advising or
assisting consumers with end-of-life decisions.

(I) One member from among members pro-
posed by the Oregon State Bar who has exten-
sive experience in elder law and advising
individuals on how to execute an advance direc-
tive.

(J) One member from among members pro-
posed by the Oregon State Bar who has exten-
sive experience in estate planning and advising
individuals on how to make end-of-life decisions.

(K) One member from among members pro-
posed by the Oregon State Bar who has exten-
sive experience in health law.

(3) The term of office of each member of the
committee is four years, but a member serves
at the pleasure of the appointing authority. Be-
fore the expiration of the term of a member, the
appointing authority shall appoint a successor
whose term begins on January 1 next following.
A member is eligible for reappointment. If there
is a vacancy for any cause, the appointing au-
thority shall make an appointment to become
immediately effective for the unexpired term.

(4) A majority of the members of the com-
mittee constitutes a quorum for the transaction
of business.

(5) Official action by the committee requires
the approval of a majority of the members of
the committee.

(6) The committee shall elect one of its
members to serve as chairperson.

(7) The committee shall meet at times and
places specified by the call of the chairperson or
of a majority of the members of the committee,
provided that the committee meets at least
twice a year.

(8) The committee may adopt rules necessary
for the operation of the committee.

(9) Members of the committee are not enti-
tled to compensation, but may be reimbursed
for actual and necessary travel and other ex-
penses incurred by them in the performance of
their official duties in the manner and amounts
provided for in ORS 292.495. Claims for expenses
shall be paid out of funds appropriated to the
Oregon Health Authority for purposes of the
committee.

SECTION 3. (1) In accordance with public
notice and stakeholder participation require-
ments prescribed by the Oregon Health Author-
ity and section 4 of this 2018 Act, the Advance
Directive Adoption Committee established under
section 2 of this 2018 Act shall:

(a) Adopt the form of an advance directive
to be used in this state; and

(b) Review the form not less than once every
four years for the purpose of adopting changes
to the form that the committee determines are
necessary.

(2) Except as otherwise provided by ORS
127.505 to 127.660, the form of an advance direc-
tive adopted pursuant to this section is the only
valid form of an advance directive in this state.

(3) At a minimum, the form of an advance
directive adopted under this section must con-
tain the following elements:

(a) A statement about the purposes of the
advance directive, including:

1
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(A) A statement about the purpose of the
principal’s appointment of a health care repre-
sentative to make health care decisions for the
principal if the principal becomes incapable;

(B) A statement about the priority of health
care representative appointment in ORS 127.635
(2) in the event the principal becomes incapable
and does not have a valid health care represen-
tative appointment;

(C) A statement about the purpose of the
principal’s expression of the principal’s values
and beliefs with respect to health care decisions
and the principal’s preferences for health care;

(D) A statement about the purpose of the
principal’s expression of the principal’s prefer-
ences with respect to placement in a care home
or a mental health facility; and

(E) A statement that advises the principal
that the advance directive allows the principal
to document the principal’s preferences, but is
not a POLST, as defined in ORS 127.663.

(b) A statement explaining that to be effec-
tive the advance directive must be:

(A) Accepted by signature or other applica-
ble means; and

(B) Either witnessed and signed by at least
two adults or notarized.

(c) A statement explaining that to be effec-
tive the appointment of a health care represen-
tative or an alternate health care representative
must be accepted by the health care represen-
tative or the alternate health care represen-
tative.

(d) A statement explaining that the advance
directive, once executed, supersedes any previ-
ously executed advance directive.

(e) The name, date of birth, address and
other contact information of the principal.

(f) The name, address and other contact in-
formation of any health care representative or
any alternate health care representative ap-
pointed by the principal.

(g) A section providing the principal with an
opportunity to state the principal’s values and
beliefs with respect to health care decisions, in-
cluding the opportunity to describe the
principal’s preferences, by completing a check-
list, by providing instruction through narrative
or other means, or by any combination of
methods used to describe the principal’s prefer-
ences, regarding:

(A) When the principal wants all reasonably
available health care necessary to preserve life
and recover;

(B) When the principal wants all reasonably
available health care necessary to treat chronic
conditions;

(C) When the principal wants to specifically
limit health care necessary to preserve life and
recover, including artificially administered nu-
trition and hydration, cardiopulmonary resusci-
tation and transport to a hospital; and

(D) When the principal desires comfort care
instead of health care necessary to preserve life.

(h) A section where the principal and the
witnesses or notary may accept by signature or
other means, including electronic or verbal
means, the advance directive.

(i) A section where any health care repre-
sentative or any alternate health care represen-
tative appointed by the principal may accept the
advance directive by signature or other means,
including electronic or verbal means.

(4)(a) In adopting the form of an advance
directive under this section, the committee shall
use plain language, such as “tube feeding” and
“life support.”

(b) As used in this subsection:
(A) “Life support” means life-sustaining pro-

cedures.
(B) “Tube feeding” means artificially admin-

istered nutrition and hydration.
(5) In adopting the form of an advance di-

rective under this section, the committee shall
use the components of the form for appointing
a health care representative or an alternate
health care representative set forth in section 5
of this 2018 Act.

(6) The principal may attach supplementary
material to an advance directive. In addition to
the form of an advance directive adopted under
this section, supplementary material attached
to an advance directive under this subsection is
a part of the advance directive.

(7) The Oregon Health Authority shall post
the form of an advance directive adopted under
this section on the authority’s website.

SECTION 4. (1) In addition to the require-
ments prescribed by the Oregon Health Author-
ity under section 3 (1) of this 2018 Act, the form
of an advance directive adopted pursuant to
section 3 of this 2018 Act may not take effect
until the form has been ratified by the Legisla-
tive Assembly during an odd-numbered year
regular session of the Legislative Assembly in
the manner required for the passage of bills by
Article IV, section 25 (1), of the Oregon Consti-
tution, and by the Governor in the manner re-
quired for the passage of bills by Article V,
section 15b, of the Oregon Constitution.

(2) For purposes of this section, the Advance
Directive Adoption Committee established under
section 2 of this 2018 Act shall submit the form
of an advance directive adopted under section 3
of this 2018 Act to an interim committee of the
Legislative Assembly related to the judiciary on
or before September 1 of an even-numbered year
following the date on which the committee
adopts the form. Upon receiving the form, the
interim committee shall file a proposed legisla-
tive measure with the Legislative Counsel re-
questing a measure by which the Legislative
Assembly and the Governor may ratify the
form.

2
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(Form for Appointing
Health Care Representative and

Alternate Health Care Representative)

SECTION 5. A form for appointing a health
care representative and an alternate health care
representative must be written in substantially
the following form:

FORM FOR APPOINTING
HEALTH CARE REPRESENTATIVE AND

ALTERNATE HEALTH CARE
REPRESENTATIVE

This form may be used in Oregon to choose
a person to make health care decisions for you
if you become too sick to speak for yourself. The
person is called a health care representative.

• If you have completed a form appointing a
health care representative in the past, this new
form will replace any older form.

• You must sign this form for it to be effec-
tive. You must also have it witnessed by two
witnesses or a notary. Your appointment of a
health care representative is not effective until
the health care representative accepts the ap-
pointment.

• If you become too sick to speak for your-
self and do not have an effective health care
representative appointment, a health care rep-
resentative will be appointed for you in the or-
der of priority set forth in ORS 127.635 (2).

1. ABOUT ME.

Name: 
Date of Birth: 
Telephone numbers: (Home)
(Work)  (Cell)
Address: 
E-mail: 

2. MY HEALTH CARE REPRESENTATIVE.

I choose the following person as my health
care representative to make health care deci-
sions for me if I can’t speak for myself.

Name: 
Relationship: 
Telephone numbers: (Home)
(Work)  (Cell)
Address: 
E-mail: 

I choose the following people to be my alter-
nate health care representatives if my first
choice is not available to make health care de-
cisions for me or if I cancel the first health care
representative’s appointment.

First alternate health care representative:
Name: 
Relationship: 
Telephone numbers: (Home)
(Work)  (Cell)
Address: 
E-mail: 

Second alternate health care representative:
Name: 
Relationship: 
Telephone numbers: (Home)
(Work)  (Cell)
Address: 
E-mail: 

3. MY SIGNATURE.

My signature: 
Date: 

4. WITNESS.

COMPLETE EITHER A OR B WHEN YOU
SIGN.

A. NOTARY:

State of 
County of 
Signed or attested before me on ,

2 , by .

Notary Public - State of Oregon

B. WITNESS DECLARATION:

The person completing this form is per-
sonally known to me or has provided proof of
identity, has signed or acknowledged the
person’s signature on the document in my pres-
ence and appears to be not under duress and to
understand the purpose and effect of this form.
In addition, I am not the person’s health care
representative or alternate health care repre-
sentative, and I am not the person’s attending
health care provider.

Witness Name (print): 
Signature: 
Date: 

Witness Name (print): 
Signature: 
Date: 

5. ACCEPTANCE BY MY HEALTH CARE
REPRESENTATIVE.

I accept this appointment and agree to serve
as health care representative.

Health care representative:

3
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Printed name: 
Signature or other verification of accept-

ance:
Date:

First alternate health care representative:
Printed name: 
Signature or other verification of accept-

ance:
Date:

Second alternate health care representative:
Printed name: 
Signature or other verification of accept-

ance:
Date:

(Temporary Form for Advance Directive)

SECTION 6. (1) In lieu of the form of an ad-
vance directive adopted by the Advance Direc-
tive Adoption Committee under section 3 of this
2018 Act, on or before January 1, 2022, a princi-
pal may execute an advance directive that is in
a form that is substantially the same as the
form of an advance directive set forth in this
section.

(2) Notwithstanding section 3 (2) of this 2018
Act, the form of an advance directive set forth
in this section is a valid form of an advance di-
rective in this state.

(3) The form of an advance directive exe-
cuted as described in subsection (1) of this sec-
tion is as follows:

ADVANCE DIRECTIVE
(STATE OF OREGON)

This form may be used in Oregon to choose
a person to make health care decisions for you
if you become too sick to speak for yourself. The
person is called a health care representative. If
you do not have an effective health care repre-
sentative appointment and become too sick to
speak for yourself, a health care representative
will be appointed for you in the order of priority
set forth in ORS 127.635 (2).

This form also allows you to express your
values and beliefs with respect to health care
decisions and your preferences for health care.

• If you have completed an advance directive
in the past, this new advance directive will re-
place any older directive.

• You must sign this form for it to be effec-
tive. You must also have it witnessed by two
witnesses or a notary. Your appointment of a
health care representative is not effective until
the health care representative accepts the ap-
pointment.

• If your advance directive includes di-
rections regarding the withdrawal of life support
or tube feeding, you may revoke your advance
directive at any time and in any manner that
expresses your desire to revoke it.

• In all other cases, you may revoke your
advance directive at any time and in any man-
ner as long as you are capable of making med-
ical decisions.

1. ABOUT ME.

Name: 
Date of Birth: 
Telephone numbers: (Home)
(Work)  (Cell)
Address: 
E-mail: 

2. MY HEALTH CARE REPRESENTATIVE.

I choose the following person as my health
care representative to make health care deci-
sions for me if I can’t speak for myself.

Name: 
Relationship: 
Telephone numbers: (Home)
(Work)  (Cell)
Address: 
E-mail: 

I choose the following people to be my alter-
nate health care representatives if my first
choice is not available to make health care de-
cisions for me or if I cancel the first health care
representative’s appointment.

First alternate health care representative:
Name: 
Relationship: 
Telephone numbers: (Home)
(Work)  (Cell)
Address: 
E-mail: 

Second alternate health care representative:
Name: 
Relationship: 
Telephone numbers: (Home)
(Work)  (Cell)
Address: 
E-mail: 

3. INSTRUCTIONS TO MY HEALTH CARE
REPRESENTATIVE.

If you wish to give instructions to your
health care representative about your health
care decisions, initial one of the following three
statements:
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___ To the extent appropriate, my health
care representative must follow my instructions.

___ My instructions are guidelines for my
health care representative to consider when
making decisions about my care.

___ Other instructions: 

4. DIRECTIONS REGARDING MY END OF
LIFE CARE.

In filling out these directions, keep the fol-
lowing in mind:

• The term “as my health care provider re-
commends” means that you want your health
care provider to use life support if your health
care provider believes it could be helpful, and
that you want your health care provider to dis-
continue life support if your health care pro-
vider believes it is not helping your health
condition or symptoms.

• The term “life support” means any medical
treatment that maintains life by sustaining, re-
storing or replacing a vital function.

• The term “tube feeding” means artificially
administered food and water.

• If you refuse tube feeding, you should un-
derstand that malnutrition, dehydration and
death will probably result.

• You will receive care for your comfort and
cleanliness no matter what choices you make.

A. Statement Regarding End of Life Care.
You may initial the statement below if you
agree with it. If you initial the statement you
may, but you do not have to, list one or more
conditions for which you do not want to receive
life support.

___ I do not want my life to be prolonged by
life support. I also do not want tube feeding as
life support. I want my health care provider to
allow me to die naturally if my health care pro-
vider and another knowledgeable health care
provider confirm that I am in any of the medical
conditions listed below.

B. Additional Directions Regarding End of
Life Care. Here are my desires about my health
care if my health care provider and another
knowledgeable health care provider confirm that
I am in a medical condition described below:

a. Close to Death. If I am close to death and
life support would only postpone the moment of
my death:

INITIAL ONE:
___ I want to receive tube feeding.
___ I want tube feeding only as my health

care provider recommends.
___ I DO NOT WANT tube feeding.

INITIAL ONE:
___ I want any other life support that may

apply.
___ I want life support only as my health

care provider recommends.
___ I DO NOT WANT life support.

b. Permanently Unconscious. If I am uncon-
scious and it is very unlikely that I will ever
become conscious again:

INITIAL ONE:
___ I want to receive tube feeding.
___ I want tube feeding only as my health

care provider recommends.
___ I DO NOT WANT tube feeding.

INITIAL ONE:
___ I want any other life support that may

apply.
___ I want life support only as my health

care provider recommends.
___ I DO NOT WANT life support.

c. Advanced Progressive Illness. If I have a
progressive illness that will be fatal and is in an
advanced stage, and I am consistently and per-
manently unable to communicate by any means,
swallow food and water safely, care for myself
and recognize my family and other people, and
it is very unlikely that my condition will sub-
stantially improve:

INITIAL ONE:
___ I want to receive tube feeding.
___ I want tube feeding only as my health

care provider recommends.
___ I DO NOT WANT tube feeding.

INITIAL ONE:
___ I want any other life support that may

apply.
___ I want life support only as my health

care provider recommends.
___ I DO NOT WANT life support.

d. Extraordinary Suffering. If life support
would not help my medical condition and would
make me suffer permanent and severe pain:

INITIAL ONE:
___ I want to receive tube feeding.
___ I want tube feeding only as my health

care provider recommends.
___ I DO NOT WANT tube feeding.

INITIAL ONE:
___ I want any other life support that may

apply.
___ I want life support only as my health

care provider recommends.
___ I DO NOT WANT life support.
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C. Additional Instruction. You may attach
to this document any writing or recording of
your values and beliefs related to health care
decisions. These attachments will serve as
guidelines for health care providers. Attach-
ments may include a description of what you
would like to happen if you are close to death,
if you are permanently unconscious, if you have
an advanced progressive illness or if you are
suffering permanent and severe pain.

5. MY SIGNATURE.

My signature: 
Date: 

6. WITNESS.

COMPLETE EITHER A OR B WHEN YOU
SIGN.

A. NOTARY:

State of 
County of 
Signed or attested before me on ,

2 , by .

Notary Public - State of Oregon

B. WITNESS DECLARATION:

The person completing this form is per-
sonally known to me or has provided proof of
identity, has signed or acknowledged the
person’s signature on the document in my pres-
ence and appears to be not under duress and to
understand the purpose and effect of this form.
In addition, I am not the person’s health care
representative or alternate health care repre-
sentative, and I am not the person’s attending
health care provider.

Witness Name (print): 
Signature: 
Date: 

Witness Name (print): 
Signature: 
Date: 

7. ACCEPTANCE BY MY HEALTH CARE
REPRESENTATIVE.

I accept this appointment and agree to serve
as health care representative.

Health care representative:
Printed name: 
Signature or other verification of accept-

ance:
Date:

First alternate health care representative:
Printed name: 
Signature or other verification of accept-

ance:
Date:

Second alternate health care representative:
Printed name: 
Signature or other verification of accept-

ance:
Date:

APPOINTING
HEALTH CARE REPRESENTATIVES AND

EXECUTING ADVANCE DIRECTIVES

SECTION 7. ORS 127.510 is amended to read:
127.510. [(1) A capable adult may designate in

writing a competent adult to serve as attorney-in-fact
for health care. A capable adult may also designate
a competent adult to serve as alternative attorney-in-
fact if the original designee is unavailable, unable or
unwilling to serve as attorney-in-fact at any time after
the power of attorney for health care is executed. The
power of attorney for health care is effective when it
is signed, witnessed and accepted as required by ORS
127.505 to 127.660 and 127.995. The attorney-in-fact so
appointed shall make health care decisions on behalf
of the principal if the principal becomes incapable.]

[(2) A capable adult may execute a health care
instruction. The instruction shall be effective when
it is signed and witnessed as required by ORS
127.505 to 127.660 and 127.995.]

(1) A capable adult may execute an advance
directive. The advance directive is effective
when it is signed by the principal and witnessed
or notarized as required by ORS 127.505 to
127.660.

(2)(a) A capable adult may use an advance
directive or the form set forth in section 5 of
this 2018 Act to appoint a competent adult to
serve as the health care representative for the
capable adult. A health care representative ap-
pointed under this paragraph shall make health
care decisions for the principal if the principal
becomes incapable.

(b) A capable adult may use an advance di-
rective or the form set forth in section 5 of this
2018 Act to appoint one or more competent
adults to serve as alternate health care repre-
sentatives for the capable adult. For purposes
of ORS 127.505 to 127.660, an alternate health
care representative has the rights and privileges
of a health care representative appointed under
paragraph (a) of this subsection, including the
rights described in ORS 127.535. An alternate
health care representative appointed under this
paragraph shall make health care decisions for
the principal if:

(A) The principal becomes incapable; and
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(B) The health care representative appointed
under paragraph (a) of this subsection is unable,
unwilling or unavailable to make timely health
care decisions for the principal.

(c) For purposes of paragraph (b) of this
subsection, the health care representative ap-
pointed under paragraph (a) of this subsection
is unavailable to make timely health care deci-
sions for the principal if the health care repre-
sentative is not available to answer questions
for the health care provider in person, by tele-
phone or by another means of direct communi-
cation.

(d) An appointment made under this section
is effective when it is accepted by the health
care representative.

(3) Unless the period of time that an advance
directive or a form appointing a health care rep-
resentative is [to be] effective is limited by the
terms of the advance directive or the form ap-
pointing a health care representative, the ad-
vance directive [shall continue] or the form
appointing a health care representative contin-
ues in effect until:

(a) The principal dies; or
(b) The advance directive or the form appoint-

ing a health care representative is revoked, sus-
pended or superseded pursuant to ORS 127.545.

(4) Notwithstanding subsection (3) of this sec-
tion, if the principal is incapable at the expiration
of the term of the advance directive or the form
appointing a health care representative, the ad-
vance directive or the form appointing a health
care representative continues in effect until:

(a) The principal is no longer incapable;
(b) The principal dies; or
(c) The advance directive or the form appoint-

ing a health care representative is revoked, sus-
pended or superseded pursuant to the provisions of
ORS 127.545.

(5) A health care provider shall make a copy of
an advance directive [and], a copy of a form ap-
pointing a health care representative and a copy
of any other instrument a part of the principal’s
medical record when a copy of [that] the advance
directive, form appointing a health care repre-
sentative or instrument is provided to the
principal’s health care provider.

(6) Notwithstanding subsections (3)(a) and (4)(b)
of this section, an advance directive remains in
effect with respect to an anatomical gift, as de-
fined in ORS 97.953, [made on an advance directive
is effective] after the principal dies.

SECTION 8. ORS 127.515 is amended to read:
127.515. (1) An advance directive or a form ap-

pointing a health care representative may be ex-
ecuted by a resident or nonresident adult of this
state in the manner provided by ORS 127.505 to
127.660 [and 127.995].

[(2) A power of attorney for health care must be
in the form provided by Part B of the advance direc-

tive form set forth in ORS 127.531, or must be in the
form provided by ORS 127.530 (1991 Edition).]

[(3) A health care instruction must be in the form
provided by Part C of the advance directive form set
forth in ORS 127.531, or must be in the form provided
by ORS 127.610 (1991 Edition).]

[(4) An advance directive must reflect the date of
the principal’s signature. To be valid, an advance di-
rective must be witnessed by at least two adults as
follows:]

[(a) Each witness shall witness either the signing
of the instrument by the principal or the principal’s
acknowledgment of the signature of the principal.]

[(b) Each witness shall make the written declara-
tion as set forth in the form provided in ORS
127.531.]

[(c) One of the witnesses shall be a person who is
not:]

[(A) A relative of the principal by blood, marriage
or adoption;]

[(B) A person who at the time the advance direc-
tive is signed would be entitled to any portion of the
estate of the principal upon death under any will or
by operation of law; or]

[(C) An owner, operator or employee of a health
care facility where the principal is a patient or resi-
dent.]

[(d) The attorney-in-fact for health care or alter-
native attorney-in-fact may not be a witness. The
principal’s attending physician at the time the ad-
vance directive is signed may not be a witness.]

[(e) If the principal is a patient in a long term
care facility at the time the advance directive is exe-
cuted, one of the witnesses must be an individual
designated by the facility and having any qualifica-
tions that may be specified by the Department of Hu-
man Services by rule.]

(2) An advance directive or a form appoint-
ing a health care representative must reflect the
date of the principal’s signature or other
method of accepting the advance directive or the
form appointing a health care representative.
To be valid, an advance directive or a form ap-
pointing a health care representative must be:

(a) Witnessed and signed by at least two
adults; or

(b) Notarized by a notary public.
(3) If an advance directive or a form ap-

pointing a health care representative is vali-
dated under subsection (2)(a) of this section,
each witness must witness:

(a) The principal signing the advance direc-
tive or the form appointing a health care repre-
sentative; or

(b) The principal acknowledging the signa-
ture of the principal on the advance directive or
the form appointing a health care represen-
tative, or the principal acknowledging any other
method by which the principal accepted the ad-
vance directive or the form appointing a health
care representative.

(4) For an advance directive or a form ap-
pointing a health care representative to be valid
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under subsection (2)(a) of this section, the wit-
nesses may not, on the date the advance direc-
tive or the form appointing a health care
representative is signed or acknowledged:

(a) Be the principal’s attending physician or
attending health care provider.

(b) Be the principal’s health care represen-
tative or alternate health care representative
appointed under ORS 127.510.

(5) If an advance directive or a form ap-
pointing a health care representative is vali-
dated under subsection (2)(a) of this section, and
if the principal is a patient in a long term care
facility at the time the advance directive or the
form appointing a health care representative is
executed, one of the witnesses must be an indi-
vidual who is designated by the facility and
qualified as specified by the Department of Hu-
man Services by rule.

[(5)] (6) Notwithstanding [subsections (2) to (4)]
subsection (2) of this section, an advance directive
or a form appointing a health care represen-
tative that is executed by an adult who [at the time
of execution resided in another state,] resides in an-
other state at the time of execution, and that is
executed in compliance with [the formalities of exe-
cution required by] the laws of that state, the laws
of the state where the principal [was] is located at
the time of the execution or the laws of this state,
is validly executed for the purposes of ORS 127.505
to 127.660 [and 127.995 and may be given effect in
accordance with its provisions, subject to the laws of
this state].

DEFINITIONS

SECTION 9. ORS 127.505 is amended to read:
127.505. As used in ORS 127.505 to 127.660 and

127.995:
(1) “Adult” means an individual who:
(a) Is 18 years of age or older[, who]; or
(b) Has been adjudicated an emancipated minor,

or [who] is a minor who is married.
[(2) “Advance directive” means a document that

contains a health care instruction or a power of at-
torney for health care.]

(2)(a) “Advance directive” means a document
executed by a principal that contains:

(A) A form appointing a health care repre-
sentative; and

(B) Instructions to the health care represen-
tative.

(b) “Advance directive” includes any supple-
mentary document or writing attached by the
principal to the document described in para-
graph (a) of this subsection.

(3) “Appointment” means [a power of attorney for
health care] a form appointing a health care rep-
resentative, letters of guardianship or a court order
appointing a health care representative.

(4)(a) “Artificially administered nutrition and
hydration” means a medical intervention to provide

food and water by tube, mechanical device or other
medically assisted method.

(b) “Artificially administered nutrition and hy-
dration” does not include the usual and typical pro-
vision of nutrition and hydration, such as the
provision of nutrition and hydration by cup, hand,
bottle, drinking straw or eating utensil.

(5) “Attending health care provider” means
the health care provider who has primary re-
sponsibility for the care and treatment of the
principal, provided that the powers and duties
conferred on the health care provider by ORS
127.505 to 127.660 are within the health care
provider’s scope of practice.

[(5)] (6) “Attending physician” means the physi-
cian who has primary responsibility for the care and
treatment of the principal.

[(6) “Attorney-in-fact” means an adult appointed
to make health care decisions for a principal under a
power of attorney for health care, and includes an al-
ternative attorney-in-fact.]

[(7) “Dementia” means a degenerative condition
that causes progressive deterioration of intellectual
functioning and other cognitive skills, including but
not limited to aphasia, apraxia, memory, agnosia and
executive functioning, that leads to a significant
impairment in social or occupational function and
that represents a significant decline from a previous
level of functioning. Diagnosis is by history and
physical examination.]

(7) “Capable” means not incapable.
(8) “Form appointing a health care repre-

sentative” means:
(a) The portion of the form adopted under

section 3 of this 2018 Act used to appoint a
health care representative or an alternate
health care representative;

(b) The portion of the form set forth in sec-
tion 6 of this 2018 Act used to appoint a health
care representative or an alternate health care
representative; or

(c) The form set forth in section 5 of this
2018 Act.

[(8)] (9) “Health care” means diagnosis, treat-
ment or care of disease, injury and congenital or
degenerative conditions, including the use, mainte-
nance, withdrawal or withholding of life-sustaining
procedures and the use, maintenance, withdrawal or
withholding of artificially administered nutrition and
hydration.

[(9)] (10) “Health care decision” means consent,
refusal of consent or withholding or withdrawal of
consent to health care, and includes decisions relat-
ing to admission to or discharge from a health care
facility.

[(10)] (11) “Health care facility” means a health
care facility as defined in ORS 442.015, a domiciliary
care facility as defined in ORS 443.205, a residential
facility as defined in ORS 443.400, an adult foster
home as defined in ORS 443.705 or a hospice pro-
gram as defined in ORS 443.850.

[(11) “Health care instruction” or “instruction”
means a document executed by a principal to indicate
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the principal’s instructions regarding health care de-
cisions.]

(12)(a) “Health care provider” means a person
licensed, certified or otherwise authorized or per-
mitted by the [law] laws of this state to administer
health care in the ordinary course of business or
practice of a profession[, and includes a health care
facility].

(b) “Health care provider” includes a health
care facility.

(13) “Health care representative” means:
[(a) An attorney-in-fact;]
(a) A competent adult appointed to be a

health care representative or an alternate
health care representative under ORS 127.510.

(b) A person who has authority to make health
care decisions for a principal under the provisions
of ORS 127.635 (2) or (3)[; or].

(c) A guardian or other person, appointed by a
court to make health care decisions for a principal.

(14) “Incapable” means that in the opinion of the
court in a proceeding to appoint or confirm author-
ity of a health care representative, or in the opinion
of the principal’s attending physician or attending
health care provider, a principal lacks the ability
to make and communicate health care decisions to
health care providers, including communication
through persons familiar with the principal’s manner
of communicating if those persons are available.
[“Capable” means not incapable.]

(15) “Instrument” means an advance directive,
[acceptance,] form appointing a health care rep-
resentative, disqualification, withdrawal, court or-
der, court appointment or other document governing
health care decisions.

[(16) “Life support” means life-sustaining proce-
dures.]

[(17)] (16)(a) “Life-sustaining procedure” means
any medical procedure, pharmaceutical, medical de-
vice or medical intervention that maintains life by
sustaining, restoring or supplanting a vital function.

(b) “Life-sustaining procedure” does not include
routine care necessary to sustain patient cleanliness
and comfort.

[(18)] (17) “Medically confirmed” means the
medical opinion of the attending physician or at-
tending health care provider has been confirmed
by a second physician or second health care pro-
vider who has examined the patient and who has
clinical privileges or expertise with respect to the
condition to be confirmed.

[(19)] (18) “Permanently unconscious” means
completely lacking an awareness of self and external
environment, with no reasonable possibility of a re-
turn to a conscious state, and that condition has
been medically confirmed by a neurological special-
ist who is an expert in the examination of unre-
sponsive individuals.

[(20)] (19) “Physician” means an individual li-
censed to practice medicine by the Oregon Medical
Board or a naturopathic physician licensed to prac-
tice naturopathic medicine by the Oregon Board of
Naturopathic Medicine.

[(21) “Power of attorney for health care” means a
power of attorney document that authorizes an
attorney-in-fact to make health care decisions for the
principal when the principal is incapable.]

[(22)] (20) “Principal” means:
(a) An adult who has executed an advance di-

rective;
(b) A person of any age who has a health care

representative;
(c) A person for whom a health care represen-

tative is sought; or
(d) A person being evaluated for capability [who

will have] to whom a health care representative
will be assigned if the person is determined to be
incapable.

[(23)] (21) “Terminal condition” means a health
condition in which death is imminent irrespective of
treatment, and where the application of life-
sustaining procedures or the artificial administration
of nutrition and hydration serves only to postpone
the moment of death of the principal.

[(24) “Tube feeding” means artificially adminis-
tered nutrition and hydration.]

TECHNICAL AMENDMENTS

SECTION 10. ORS 127.005 is amended to read:
127.005. (1) When a principal designates another

person as an agent by a power of attorney in writ-
ing, and the power of attorney does not contain
words that otherwise delay or limit the period of
time of its effectiveness:

(a) The power of attorney becomes effective
when executed and remains in effect until the power
is revoked by the principal;

(b) The powers of the agent are unaffected by the
passage of time; and

(c) The powers of the agent are exercisable by
the agent on behalf of the principal even though the
principal becomes financially incapable.

(2) The terms of a power of attorney may provide
that the power of attorney will become effective at
a specified future time, or will become effective upon
the occurrence of a specified future event or contin-
gency such as the principal becoming financially in-
capable. If a power of attorney becomes effective
upon the occurrence of a specified future event or
contingency, the power of attorney may designate a
person or persons to determine whether the specified
event or contingency has occurred, and the manner
in which the determination must be made. A person
designated by a power of attorney to determine
whether the principal is financially incapable is the
principal’s personal representative for the purposes
of ORS 192.553 to 192.581 and the federal Health In-
surance Portability and Accountability Act privacy
regulations, 45 C.F.R. parts 160 and 164.

(3) If a power of attorney becomes effective upon
the principal becoming financially incapable and ei-
ther the power of attorney does not designate a per-
son or persons to make the determination as to
whether the principal is financially incapable or
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none of the designated persons is willing or able to
make the determination, a determination that the
principal is financially incapable may be made by
any physician. The physician’s determination must
be made in writing.

(4) All acts done by an agent under a power of
attorney during a period in which the principal is
financially incapable have the same effect, and inure
to the benefit of and bind the principal, as though
the principal were not financially incapable.

(5) If a conservator is appointed for a principal,
the agent shall account to the conservator, rather
than to the principal, for so long as the conserva-
torship lasts. The conservator has the same power
that the principal would have to revoke, suspend or
terminate all or any part of the power of attorney.

(6) This section does not apply to [powers of at-
torney for health care executed under] ORS 127.505
to 127.660 [and 127.995].

SECTION 11. ORS 127.520 is amended to read:
127.520. (1) Except as provided in ORS 127.635

or as may be allowed by court order, the following
persons may not serve as health care represen-
tatives:

(a) If unrelated to the principal by blood, mar-
riage or adoption:

(A) The attending physician or attending
health care provider of the principal, or an em-
ployee of the attending physician or attending
health care provider of the principal; or

(B) An owner, operator or employee of a health
care facility in which the principal is a patient or
resident, unless the health care representative was
appointed before the principal’s admission to the fa-
cility; or

(b) A person who is the principal’s parent or
former guardian [and] if:

(A) At any time while the principal was under
the care, custody or control of the person, a court
entered an order:

(i) Taking the principal into protective custody
under ORS 419B.150; or

(ii) Committing the principal to the legal custody
of the Department of Human Services for care,
placement and supervision under ORS 419B.337; and

(B) The court entered a subsequent order that:
(i) The principal should be permanently removed

from the person’s home, or continued in substitute
care, because it was not safe for the principal to be
returned to the person’s home, and no subsequent
order of the court was entered that permitted the
principal to return to the person’s home before the
principal’s wardship was terminated under ORS
419B.328; or

(ii) Terminated the person’s parental rights un-
der ORS 419B.500 and 419B.502 to 419B.524.

(2) A principal, while not incapable, may petition
the court to remove a prohibition [contained] de-
scribed in subsection (1)(b) of this section.

(3) A capable adult may disqualify any other
person from making health care decisions for the

capable adult. The disqualification must be in writ-
ing and signed by the capable adult. The disquali-
fication must specifically designate those persons
who are disqualified.

(4) A health care representative whose authority
has been revoked by a court is disqualified.

(5) A health care provider who has actual know-
ledge of a disqualification may not accept a health
care decision from [a] the disqualified [individual]
person.

(6) A person who has been disqualified from
making health care decisions for a principal, and
who is aware of that disqualification, may not make
health care decisions for the principal.

SECTION 12. ORS 127.525 is amended to read:
127.525. [For an appointment under a power of

attorney for health care to be effective, the attorney-
in-fact must accept the appointment in writing. Sub-
ject to the right of the attorney-in-fact to withdraw,
the acceptance imposes a duty on the attorney-in-fact
to make health care decisions on behalf of the princi-
pal at such time as the principal becomes incapable.
Until the principal becomes incapable, the attorney-
in-fact may withdraw by giving notice to the principal.
After the principal becomes incapable, the attorney-
in-fact may withdraw by giving notice to the health
care provider.] For an appointment of a health
care representative or an alternate health care
representative in a form appointing a health
care representative to be effective, the health
care representative or the alternate health care
representative must accept the appointment as
described in ORS 127.510. Subject to the right of
the health care representative or the alternate
health care representative to withdraw, the ac-
ceptance imposes a duty on the health care rep-
resentative or the alternate health care
representative to make health care decisions on
behalf of the principal as described in ORS
127.510. Until the principal becomes incapable,
the health care representative or the alternate
health care representative may withdraw by
giving notice to the principal. After the principal
becomes incapable, the health care represen-
tative or the alternate health care represen-
tative may withdraw by giving notice to the
health care provider.

SECTION 13. ORS 127.535 is amended to read:
127.535. (1) [The] A health care representative

has [all the] authority over the principal’s health
care that the principal would have if the principal
were not incapable, subject to the limitations of the
appointment and ORS 127.540 and 127.580. A health
care representative who is known to [the] a health
care provider to be available to make health care
decisions has priority over any person other than
the principal to act for the principal [in all] with
respect to health care decisions. A health care rep-
resentative has authority to make a health care de-
cision for a principal only when the principal is
incapable.
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(2) A health care representative is not personally
responsible for the cost of health care provided to
the principal solely because the health care repre-
sentative makes health care decisions for the prin-
cipal.

(3) Except to the extent that the right is limited
by the appointment or [any] by federal law or reg-
ulation, a health care representative for an incapa-
ble principal has the same right as the principal to
receive information regarding the proposed health
care, to receive and review medical records and to
consent to the disclosure of medical records. The
right of the health care representative to receive
[this] information as described in this section is
not a waiver of any evidentiary privilege or any
right to assert confidentiality with respect to others.

(4) In making health care decisions, [the] a
health care representative has a duty to act consist-
ently with the desires of the principal as expressed
in the principal’s advance directive, or as otherwise
made known by the principal to the health care
representative [at any time]. If the principal’s [de-
sires] preferences are unknown, [the] a health care
representative has a duty to act in [what] a manner
that the health care representative in good faith
believes to be in the best interests of the principal.

(5) ORS 127.505 to 127.660 do not authorize a
health care representative or health care provider to
withhold or withdraw life-sustaining procedures or
artificially administered nutrition and hydration [in
any situation] if the principal manifests an objection
to the health care decision. If the principal objects
to [such a] the health care decision, the health care
provider shall proceed as though the principal
[were] is capable [for the purposes of] with respect
to the health care decision [objected to].

(6) An [instrument that would be a valid] advance
directive or form appointing a health care repre-
sentative that would be valid except that the [in-
strument is not a form described in ORS 127.515,
has] advance directive or form appointing a
health care representative is expired, is not prop-
erly witnessed or otherwise fails to meet the formal
requirements of ORS 127.505 to 127.660 shall consti-
tute evidence of the patient’s desires and interests.

(7) A health care representative is a personal
representative for the purposes of ORS 192.553 to
192.581 and the federal Health Insurance Portability
and Accountability Act privacy regulations, 45
C.F.R. parts 160 and 164.

SECTION 14. ORS 127.545 is amended to read:
127.545. (1) An advance directive or a health

care decision by a health care representative may
be revoked:

(a) If the advance directive or health care deci-
sion involves the decision to withhold or withdraw
life-sustaining procedures or artificially administered
nutrition and hydration, at any time and in any
manner by which the principal is able to communi-
cate the intent to revoke; or

(b) At any time and in any manner by a capable
principal.

(2) Revocation is effective upon communication
by the principal to the principal’s attending physi-
cian, [or] attending health care provider[, or to the]
or health care representative. If the revocation is
communicated by the principal to the principal’s
health care representative, and the principal is in-
capable and is under the care of a health care pro-
vider known to the health care representative, the
health care representative must promptly inform the
principal’s attending physician or attending health
care provider of the revocation.

(3) Upon learning [of the revocation, the health
care provider or attending physician shall] about a
revocation of a health care decision, an attend-
ing physician or attending health care provider
must cause the revocation to be made a part of the
principal’s medical records.

[(4) Execution of a valid power of attorney for
health care revokes any prior power of attorney for
health care. Unless the health care instruction pro-
vides otherwise, execution of a valid health care in-
struction revokes any prior health care instruction.]

(4) Unless the advance directive provides
otherwise:

(a) Execution of an advance directive re-
vokes any prior advance directive; and

[(5)] (b) [Unless the advance directive provides
otherwise,] The directions [as] with respect to
health care decisions in [a valid] an advance direc-
tive supersede:

[(a)] (A) Any directions contained in a previous
court appointment or advance directive; and

[(b)] (B) Any prior inconsistent expression of
[desires] preferences with respect to health care
decisions.

[(6) Unless the power of attorney for health care
provides otherwise, valid appointment of an attorney-
in-fact for health care supersedes:]

(5) Unless the form appointing a health care
representative provides otherwise:

(a) Execution of a form appointing a health
care representative revokes any prior form ap-
pointing a health care representative;

(b) Valid appointment of a health care rep-
resentative or an alternate health care repre-
sentative under ORS 127.510 supersedes:

[(a)] (A) Any power of a guardian or other per-
son appointed by a court to make health care deci-
sions for the protected person; and

[(b)] (B) Any other prior appointment or desig-
nation of a health care representative[.]; and

[(7) Unless the power of attorney for health care
expressly provides otherwise, a power of attorney for
health care is suspended:]

(c) A form appointing a health care repre-
sentative is suspended:

[(a)] (A) If [both the attorney-in-fact and the al-
ternative attorney-in-fact] the appointed health care
representative and all appointed alternate health
care representatives have withdrawn; or

[(b)] (B) If the [power of attorney] form ap-
pointing a health care representative names the
principal’s spouse as [attorney-in-fact] the health
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care representative or an alternate health care
representative, a petition for dissolution or
annulment of marriage is filed and the principal does
not reaffirm the appointment [in writing] after the
filing of the petition.

[(8)(a)] (6)(a) If the principal has both a valid
[health care instruction] advance directive and a
valid [power of attorney for health care] form ap-
pointing a health care representative, and if the
directions reflected in those documents are incon-
sistent, the document last executed governs to the
extent of the inconsistency.

(b) If the principal has both a valid [health care
instruction] advance directive, or a valid [power of
attorney for health care] form appointing a health
care representative, and a declaration for mental
health treatment made in accordance with ORS
127.700 to 127.737, and if the directions reflected in
those documents are inconsistent, [the directions
contained in] the declaration for mental health
treatment governs to the extent of the inconsistency.

[(9)] (7) Any reinstatement of an advance direc-
tive or a form appointing a health care repre-
sentative must be in writing.

SECTION 15. ORS 127.550 is amended to read:
127.550. (1) A health care decision made by [an

individual] a person who is authorized to make the
decision under ORS 127.505 to 127.660 [and 127.995]
is effective immediately and does not require judicial
approval.

(2) A petition may be filed under ORS 127.505 to
127.660 [and 127.995 for any] for one or more of the
following purposes:

(a) Determining whether a principal is incapable.
(b) Determining whether an appointment of [the]

a health care representative or [a health care in-
struction] the execution of an advance directive
is valid or has been suspended, reinstated, revoked
or terminated.

(c) Determining whether the acts or proposed
acts of [the] a health care representative breach any
duty of the health care representative and whether
those acts should be enjoined.

(d) Declaring that [an individual] a person is
authorized to act as a health care representative.

(e) Disqualifying [the] a health care represen-
tative upon a determination of the court that the
health care representative has violated, has failed
to perform or is unable to perform the duties under
ORS 127.535 (4).

(f) Approving any health care decision that by
law requires court approval.

(g) Determining whether the acts or proposed
acts of [the] a health care representative are clearly
inconsistent with the [desires] preferences of the
principal as made known to the health care repre-
sentative, or where the [desires] preferences of the
principal are unknown or unclear, whether the acts
or proposed acts of the health care representative
are clearly contrary to the best interests of the
principal.

(h) Declaring that a [power of attorney for health
care is] form appointing a health care represen-
tative is suspended or revoked upon a determi-
nation by the court that the [attorney-in-fact]
appointed health care representative has made a
health care decision for the principal that authorized
anything illegal. A suspension or revocation of a
[power of attorney] form appointing a health care
representative under this paragraph shall be in the
discretion of the court.

(i) Considering any other matter that the court
determines needs to be decided for the protection of
the principal.

(3) A petition may be filed by any of the follow-
ing:

(a) The principal.
(b) [The] A health care representative.
(c) The spouse, parent, sibling or adult child of

the principal.
(d) An adult relative or adult friend of the prin-

cipal who is familiar with the desires of the princi-
pal.

(e) The guardian of the principal.
(f) The conservator of the principal.
(g) The attending physician or attending health

care provider of the principal.
(4) A petition under this section shall be filed in

the circuit court in the county in which the princi-
pal resides or is located.

(5) [Any of the determinations] A determination
described in this section may be made by the court
as a part of a protective proceeding under ORS
chapter 125 if a guardian or temporary guardian has
been appointed for the principal, or if the petition
seeks the appointment of a guardian or a temporary
guardian for the principal.

SECTION 16. ORS 127.555 is amended to read:
127.555. (1) If there is more than one physician

or health care provider caring for a principal, the
principal shall designate one physician or one
health care provider as the attending physician or
the attending health care provider. If the princi-
pal is incapable, the health care representative for
the principal shall designate the attending physician
or the attending health care provider.

(2) Health care representatives, and persons who
are acting under a reasonable belief that they are
health care representatives, [shall not be] are not
guilty of any criminal offense, or subject to civil li-
ability, or in violation of any professional oath, af-
firmation or standard of care for any action taken in
good faith as a health care representative.

(3) A health care provider acting or declining to
act in reliance on the health care decision made in
an advance directive or in a document that the
health care provider reasonably believes to be
an advance directive, made by an attending physi-
cian or attending health care provider under ORS
127.635 (3), or made by a person who the health
care provider believes is the health care represen-
tative for an incapable principal, is not subject to
criminal prosecution, civil liability or professional
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disciplinary action on [the] grounds that the health
care decision is unauthorized unless the health care
provider:

(a) Fails to satisfy a duty that ORS 127.505 to
127.660 [and 127.995] place on the health care pro-
vider;

(b) Acts without medical confirmation as re-
quired under ORS 127.505 to 127.660 [and 127.995];

(c) Knows or has reason to know that the re-
quirements of ORS 127.505 to 127.660 [and 127.995]
have not been satisfied; or

(d) Acts after receiving notice that:
(A) The authority or decision on which the

health care provider relied is revoked, suspended,
superseded or subject to other legal infirmity;

(B) A court challenge to the health care decision
or the authority relied on in making the health care
decision is pending; or

(C) The health care representative has with-
drawn or has been disqualified.

(4) The immunities provided by this section do
not apply to:

(a) The manner of administering health care
pursuant to a health care decision made by the
health care representative or by [a health care in-
struction] an advance directive; or

(b) The manner of determining the health condi-
tion or incapacity of the principal.

(5) A health care provider who determines that
a principal is incapable is not subject to criminal
prosecution, civil liability or professional discipli-
nary action for failing to follow that principal’s di-
rection except for a failure to follow a principal’s
manifestation of an objection to a health care deci-
sion under ORS 127.535 (5).

SECTION 17. ORS 127.565 is amended to read:
127.565. (1) In following [a health care

instruction] an advance directive or the decision of
a health care representative, a health care provider
shall exercise the same independent medical judg-
ment that the health care provider would exercise in
following the decisions of the principal if the princi-
pal were capable.

(2) [No] A person [shall] may not be required
[either] to execute or to refrain from executing an
advance directive or to appoint or to refrain from
appointing a health care representative as a [cri-
terion] condition for insurance. [No] A health care
provider [shall] may not condition the provision of
health care or otherwise discriminate against an in-
dividual based on whether or not the individual has
executed an advance directive or has appointed a
health care representative.

(3) No existing or future policy of insurance
[shall be] is legally impaired or invalidated in any
manner by actions taken under ORS 127.505 to
127.660 [and 127.995]. [No person shall] A person
may not be discriminated against in premium or
contract rates because of the existence or absence
of an advance directive or appointment of a health
care representative.

(4) Nothing in ORS 127.505 to 127.660 [and
127.995] is intended to impair or supersede any con-
flicting federal statute.

SECTION 18. ORS 127.625 is amended to read:
127.625. (1) [No health care provider shall be] A

health care provider is not under any duty,
whether by contract, [by] statute or [by any] other
legal requirement, to participate in the withdrawal
or withholding of life-sustaining procedures or of ar-
tificially administered nutrition or hydration.

(2) If a health care provider is unable or unwill-
ing to carry out [a health care instruction] an ad-
vance directive or the decisions of the health care
representative, the following provisions apply:

(a) The health care provider shall promptly no-
tify the health care representative, if [there is] the
principal has appointed a health care represen-
tative;

(b) If the authority or decision of the health care
representative is in dispute, the health care repre-
sentative or health care provider may seek the
guidance of the court in the manner provided in
ORS 127.550;

(c) If the health care representative’s authority
or decision is not in dispute, the health care repre-
sentative shall make a reasonable effort to transfer
the principal to the care of another physician or
health care provider; and

(d) If there is no health care representative for
an incapable patient, and the health care decisions
are not in dispute, the health care provider shall,
without abandoning the patient, either discharge the
patient or make a reasonable effort to locate a dif-
ferent physician or health care provider and au-
thorize the transfer of the patient to that physician
or health care provider.

SECTION 19. ORS 127.635 is amended to read:
127.635. (1) Life-sustaining procedures that would

otherwise be applied to a principal who is incapable
and who does not have an appointed health care
representative or applicable valid advance directive
may be withheld or withdrawn in accordance with
subsections (2) and (3) of this section if the principal
has been medically confirmed to be in one of the
following conditions:

(a) A terminal condition;
(b) Permanently unconscious;
(c) A condition in which administration of life-

sustaining procedures would not benefit the
principal’s medical condition and would cause per-
manent and severe pain; or

(d) An advanced stage of a progressive illness
that will be fatal, and the principal is consistently
and permanently unable to communicate by any
means, to swallow food and water safely, to care for
the principal’s self and to recognize the principal’s
family and other people, and it is very unlikely that
the principal’s condition will substantially improve.

(2) If a principal’s condition has been determined
to meet one of the conditions set forth in subsection
(1) of this section, and the principal does not have
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an appointed health care representative or applica-
ble valid advance directive, the principal’s health
care representative shall be the first of the follow-
ing, in the following order, who can be located upon
reasonable effort by the health care facility and who
is willing to serve as the health care representative:

(a) A guardian of the principal who is authorized
to make health care decisions, if any;

(b) The principal’s spouse;
(c) An adult designated by the others listed in

this subsection who can be so located, if no person
listed in this subsection objects to the designation;

(d) A majority of the adult children of the prin-
cipal who can be so located;

(e) Either parent of the principal;
(f) A majority of the adult siblings of the princi-

pal who can be located with reasonable effort; or
(g) Any adult relative or adult friend.
(3) If none of the persons described in subsection

(2) of this section is available, then life-sustaining
procedures may be withheld or withdrawn upon the
direction and under the supervision of the attending
physician or attending health care provider.

(4)(a) Life-sustaining procedures may be withheld
or withdrawn upon the direction and under the su-
pervision of the attending physician or attending
health care provider at the request of a person
designated the health care representative under
subsections (2) and (3) of this section only after the
person has consulted with concerned family and
close friends and, if the principal has a case man-
ager, as defined by rules adopted by the Department
of Human Services, after giving notice to the
principal’s case manager.

(b) A case manager who receives notice under
paragraph (a) of this subsection shall provide the
person giving the case manager notice with any in-
formation in the case manager’s possession that is
related to the principal’s values, beliefs and prefer-
ences with respect to the withholding or withdraw-
ing of life-sustaining procedures.

(5) Notwithstanding subsection (2) of this sec-
tion, a person who is the principal’s parent or for-
mer guardian may not withhold or withdraw
life-sustaining procedures under this section if:

(a) At any time while the principal was under
the care, custody or control of the person, a court
entered an order:

(A) Taking the principal into protective custody
under ORS 419B.150; or

(B) Committing the principal to the legal custody
of the Department of Human Services for care,
placement and supervision under ORS 419B.337; and

(b) The court entered a subsequent order that:
(A) The principal should be permanently re-

moved from the person’s home, or continued in sub-
stitute care, because it was not safe for the principal
to be returned to the person’s home, and no subse-
quent order of the court was entered that permitted
the principal to return to the person’s home before
the principal’s wardship was terminated under ORS
419B.328; or

(B) Terminated the person’s parental rights un-
der ORS 419B.500 and 419B.502 to 419B.524.

(6) A principal, while not incapable, may petition
the court to remove a prohibition contained in sub-
section (5) of this section.

SECTION 20. ORS 127.640 is amended to read:
127.640. Before withholding or withdrawing life-

sustaining procedures or artificially administered
nutrition and hydration under the provisions of ORS
127.540, 127.580 or 127.635, the attending physician
or attending health care provider shall determine
that the conditions of ORS 127.540, 127.580 and
127.635 have been met.

SECTION 21. ORS 127.649 is amended to read:
127.649. (1) Subject to the provisions of ORS

127.652 and 127.654, all health care organizations
shall maintain written policies and procedures, ap-
plicable to [all capable adults who are receiving]
each capable adult individual who receives health
care by or through the health care organization, that
provide for:

(a) Delivering to [those individuals] the individ-
ual the following information and materials, in
written form, without recommendation:

(A) Information on the rights of the individual
under [Oregon law] the laws of this state to make
health care decisions, including the right to accept
or refuse medical or surgical treatment and the right
to execute [advance directives] an advance directive
or a form appointing a health care represen-
tative;

(B) Information on the policies of the health care
organization with respect to the implementation of
the rights of the individual under [Oregon law] the
laws of this state to make health care decisions;

[(C) A copy of the advance directive set forth in
ORS 127.531, along with a disclaimer on the first line
of the first page of each form in at least 16-point
boldfaced type stating “You do not have to fill out
and sign this form.”; and]

(C) Materials necessary to execute an ad-
vance directive or a form appointing a health
care representative; and

(D) The name of a person who can provide addi-
tional information concerning [the forms for] ad-
vance directives and forms appointing a health
care representative.

(b) Documenting in a prominent place in the
individual’s medical record whether the individual
has executed an advance directive or a form ap-
pointing a health care representative.

(c) Ensuring compliance by the health care or-
ganization with [Oregon law relating to advance di-
rectives] the laws of this state governing advance
directives and forms appointing a health care
representative.

(d) Educating the staff and the community on
issues relating to advance directives and forms ap-
pointing a health care representative.

(2) A health care organization [need not furnish
a copy of an advance directive to an individual] does
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not need to deliver materials described in sub-
section (1)(a)(C) of this section if the health care
organization has reason to believe that the individ-
ual [has received a copy of an advance directive in the
form set forth in ORS 127.531 within] has received
materials described in subsection (1)(a)(C) of
this section during the preceding 12-month period
or has previously executed an advance directive or
a form appointing a health care representative.

SECTION 22. ORS 127.737 is amended to read:
127.737. [(1)] ORS 127.525, 127.550, 127.565,

127.570, 127.575 and 127.995 apply to a declaration
for mental health treatment.

[(2) For purposes of this section only, a declara-
tion shall be considered a power of attorney for health
care, without regard to whether the declaration ap-
points an attorney-in-fact.]

SECTION 23. ORS 127.760 is amended to read:
127.760. (1) As used in this section:
(a) “Health care instruction” means a document

executed by a patient to indicate the patient’s in-
structions regarding health care decisions[, includ-
ing an advance directive or power of attorney for
health care executed under ORS 127.505 to 127.660].

(b) “Health care provider” means a person li-
censed, certified or otherwise authorized by the law
of this state to administer health care in the ordi-
nary course of business or practice of a profession.

(c) “Hospital” has the meaning given that term
in ORS 442.015.

(d) “Mental health treatment” means convulsive
treatment, treatment of mental illness with
psychoactive medication, psychosurgery, admission
to and retention in a health care facility for care or
treatment of mental illness, and related outpatient
services.

(2)(a)(A) A hospital may appoint a health care
provider who has received training in health care
ethics, including identification and management of
conflicts of interest and acting in the best interest
of the patient, to give informed consent to medically
necessary health care services on behalf of a patient
admitted to the hospital in accordance with subsec-
tion (3) of this section.

(B) If a person appointed under subparagraph (A)
of this paragraph is the patient’s attending physician
or naturopathic physician licensed under ORS chap-
ter 685, the hospital must also appoint another
health care provider who meets the requirements of
subparagraph (A) of this paragraph to participate in
making decisions about giving informed consent to
health care services on behalf of the patient.

(b) A hospital may appoint a multidisciplinary
committee with ethics as a core component of the
duties of the committee, or a hospital ethics com-
mittee, to participate in making decisions about giv-
ing informed consent to medically necessary health
care services on behalf of a patient admitted to the
hospital in accordance with subsection (3) of this
section.

(3) A person appointed by a hospital under sub-
section (2) of this section may give informed consent
to medically necessary health care services on behalf
of and in the best interest of a patient admitted to
the hospital if:

(a) In the medical opinion of the attending phy-
sician or naturopathic physician, the patient lacks
the ability to make and communicate health care
decisions to health care providers;

(b) The hospital has performed a reasonable
search, in accordance with the hospital’s policy for
locating relatives and friends of a patient, for a
health care representative appointed under ORS
127.505 to 127.660 or an adult relative or adult friend
of the patient who is capable of making health care
decisions for the patient, including contacting social
service agencies of the Oregon Health Authority or
the Department of Human Services if the hospital
has reason to believe that the patient has a case
manager with the authority or the department, and
has been unable to locate any person who is capable
of making health care decisions for the patient; and

(c) The hospital has performed a reasonable
search for and is unable to locate any health care
instruction executed by the patient.

(4) Notwithstanding subsection (3) of this sec-
tion, if a patient’s wishes regarding health care ser-
vices were made known during a period when the
patient was capable of making and communicating
health care decisions, the hospital and the person
appointed under subsection (2) of this section shall
comply with those wishes.

(5) A person appointed under subsection (2) of
this section may not consent on a patient’s behalf to:

(a) Mental health treatment;
(b) Sterilization;
(c) Abortion;
(d) Except as provided in ORS 127.635 (3), the

withholding or withdrawal of life-sustaining proce-
dures as defined in ORS 127.505; or

(e) Except as provided in ORS 127.580 (2), the
withholding or withdrawal of artificially adminis-
tered nutrition and hydration, as defined in ORS
127.505, other than hyperalimentation, necessary to
sustain life.

(6) If the person appointed under subsection (2)
of this section knows the patient’s religious prefer-
ence, the person shall make reasonable efforts to
confer with a member of the clergy of the patient’s
religious tradition before giving informed consent to
health care services on behalf of the patient.

(7) A person appointed under subsection (2) of
this section is not a health care representative as
defined in ORS 127.505.

SECTION 24. ORS 97.953 is amended to read:
97.953. As used in ORS 97.951 to 97.982:
(1) “Adult” means an individual who is 18 years

of age or older.
(2) “Agent” means [an]:
[(a) Attorney-in-fact as that term is defined in

ORS 127.505; or]
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(a) A health care representative or an alter-
nate health care representative appointed under
ORS 127.510; or

(b) An individual expressly authorized to make
an anatomical gift on the principal’s behalf by any
record signed by the principal.

(3) “Anatomical gift” means a donation of all or
part of a human body to take effect after the donor’s
death for the purpose of transplantation, therapy,
research or education.

(4) “Body part” means an organ, an eye or tissue
of a human being. The term does not include the
whole body.

(5) “Decedent” means a deceased individual
whose body or body part is or may be the source of
an anatomical gift, and includes a stillborn infant or
a fetus.

(6)(a) “Disinterested witness” means a witness
other than:

(A) A spouse, child, parent, sibling, grandchild,
grandparent or guardian of the individual who
makes, amends, revokes or refuses to make an ana-
tomical gift; or

(B) An adult who exhibited special care and
concern for the individual.

(b) “Disinterested witness” does not include a
person to whom an anatomical gift could pass under
ORS 97.969.

(7) “Document of gift” means a donor card or
other record used to make an anatomical gift. The
term includes a statement, symbol or designation on
a driver license, identification card or donor regis-
try.

(8) “Donor” means an individual whose body or
body part is the subject of an anatomical gift.

(9) “Donor registry” means a centralized data-
base that contains records of anatomical gifts and
amendments to or revocations of anatomical gifts.

(10) “Driver license” means a license or permit
issued under ORS 807.021, 807.040, 807.200, 807.280
or 807.730, regardless of whether conditions are at-
tached to the license or permit.

(11) “Eye bank” means an organization licensed,
accredited or regulated under federal or state law to
engage in the recovery, screening, testing, process-
ing, storage or distribution of human eyes or
portions of human eyes.

(12) “Guardian” means a person appointed by a
court to make decisions regarding the support, care,
education, health or welfare of an individual.
“Guardian” does not include a guardian ad litem.

(13) “Hospital” means a facility licensed as a
hospital under the law of any state or a facility op-
erated as a hospital by the United States, a state or
a subdivision of a state.

(14) “Identification card” means the card issued
under ORS 807.021, 807.400 or 807.730, or a compa-
rable provision of the motor vehicle laws of another
state.

(15) “Know” means to have actual knowledge.
(16) “Minor” means an individual who is under

18 years of age.

(17) “Organ procurement organization” means an
organization designated by the Secretary of the
United States Department of Health and Human
Services as an organ procurement organization.

(18) “Parent” means a parent whose parental
rights have not been terminated.

(19) “Physician” means an individual authorized
to practice medicine under the law of any state.

(20) “Procurement organization” means an eye
bank, organ procurement organization or tissue
bank.

(21) “Prospective donor” means an individual
who is dead or near death and has been determined
by a procurement organization to have a body part
that could be medically suitable for transplantation,
therapy, research or education. The term does not
include an individual who has made a refusal.

(22) “Reasonably available” means able to be
contacted by a procurement organization without
undue effort and willing and able to act in a timely
manner consistent with existing medical criteria
necessary for the making of an anatomical gift.

(23) “Recipient” means an individual into whose
body a decedent’s body part has been or is intended
to be transplanted.

(24) “Record” means information that is in-
scribed on a tangible medium or that is stored in an
electronic or other medium and is retrievable in
perceivable form.

(25) “Refusal” means a record that expressly
states an intent to prohibit other persons from mak-
ing an anatomical gift of an individual’s body or
body part.

(26) “Sign” means, with the present intent to
authenticate or adopt a record:

(a) To execute or adopt a tangible symbol; or
(b) To attach to or logically associate with the

record an electronic symbol, sound or process.
(27) “State” means a state of the United States,

the District of Columbia, Puerto Rico, the United
States Virgin Islands or any territory or insular
possession subject to the jurisdiction of the United
States.

(28) “Technician” means an individual deter-
mined to be qualified to remove or process body
parts by an appropriate organization that is licensed,
accredited or regulated under federal or state law.
The term includes an enucleator.

(29) “Tissue” means a portion of the human body
other than an organ or an eye. The term does not
include blood unless the blood is donated for the
purpose of research or education.

(30) “Tissue bank” means a person that is li-
censed, accredited or regulated under federal or
state law to engage in the recovery, screening, test-
ing, processing, storage or distribution of tissue.

(31) “Transplant hospital” means a hospital that
furnishes organ transplants and other medical and
surgical specialty services required for the care of
transplant patients.

SECTION 25. ORS 97.955 is amended to read:

16



Chapter 4—Advance Directive for Health Care Update

 1–31Elder Law 2018: Preparing Clients for the Future

OREGON LAWS 2018 Chap. 36

97.955. (1) Subject to ORS 97.963, a donor may
make an anatomical gift of a donor’s body or body
part during the life of the donor for the purpose of
transplantation, therapy, research or education.

(2) An anatomical gift may be made in the man-
ner provided in ORS 97.957 by:

(a) The donor, if the donor is an adult or if the
donor is a minor and is:

(A) Emancipated; or
(B) Authorized under ORS 807.280 to apply for

an instruction driver permit because the donor is at
least 15 years of age;

(b) An agent of the donor, unless the [power of
attorney for health care] form appointing a health
care representative, as defined in ORS 127.505,
or other record prohibits the agent from making an
anatomical gift;

(c) A parent of the donor, if the donor is an
unemancipated minor; or

(d) The donor’s guardian.

SECTION 26. ORS 97.959 is amended to read:
97.959. (1) Except as provided in subsection (7)

or (8) of this section, an anatomical gift made under
ORS 97.957 may be amended or revoked only by the
donor in accordance with the provisions of this sec-
tion and may not be amended or revoked by any
other person otherwise authorized to make, amend
or revoke a gift under ORS 97.963 or 97.967.

(2) A donor or other person authorized to amend
or revoke an anatomical gift under subsection (7) or
(8) of this section may amend or revoke an anatom-
ical gift by:

(a) A record signed by:
(A) The donor;
(B) The other person; or
(C) Subject to subsection (3) of this section, an-

other individual acting at the direction of the donor
or the other person if the donor or other person is
physically unable to sign; or

(b) A later-executed document of gift that
amends or revokes a previous anatomical gift or
portion of an anatomical gift, either expressly or by
inconsistency.

(3) A record signed pursuant to subsection
(2)(a)(C) of this section must:

(a) Be witnessed by at least two adults, at least
one of whom is a disinterested witness, who have
signed at the request of the donor or the other per-
son; and

(b) State that it has been signed and witnessed
as required in this subsection.

(4) A donor or other person authorized to revoke
an anatomical gift under subsection (7) or (8) of this
section may revoke an anatomical gift by the de-
struction or cancellation of the document of gift, or
the portion of the document of gift used to make the
gift, with the intent to revoke the gift.

(5) A donor may amend or revoke an anatomical
gift that was not made in a will by any form of
communication during a terminal illness or injury
addressed to at least two adults, at least one of
whom is a disinterested witness.

(6) A donor who makes an anatomical gift in a
will may amend or revoke the gift in the manner
provided for amendment or revocation of wills or as
provided in subsection (4) of this section.

(7) If a donor who is an unemancipated minor
dies, a parent of the donor who is reasonably avail-
able may revoke or amend an anatomical gift of the
donor’s body or body part.

(8) An agent or guardian of a donor may amend
or revoke an anatomical gift only if:

(a) The agent or guardian made the gift under
ORS 97.955 (2)(b) or (d); or

(b) [The power of attorney for health care] The
form appointing a health care representative, as
defined in ORS 127.505, or other record appointing
the agent expressly authorizes the agent to amend
or revoke anatomical gifts.

SECTION 27. ORS 163.193 is amended to read:
163.193. (1) A person commits the crime of as-

sisting another person to commit suicide if the per-
son knowingly sells, or otherwise transfers for
consideration, any substance or object, that is capa-
ble of causing death, to another person for the pur-
pose of assisting the other person to commit suicide.

(2) This section does not apply to a person:
(a) Acting pursuant to a court order, an advance

directive or [power of attorney for health care] a
form for appointing a health care representative
pursuant to ORS 127.505 to 127.660 or a POLST, as
defined in ORS 127.663;

(b) Withholding or withdrawing life-sustaining
procedures or artificially administered nutrition and
hydration pursuant to ORS 127.505 to 127.660; or

(c) Acting in accordance with the provisions of
ORS 127.800 to 127.897.

(3) Assisting another person to commit suicide is
a Class B felony.

SECTION 28. ORS 163.206 is amended to read:
163.206. ORS 163.200 and 163.205 do not apply:
(1) To a person acting pursuant to a court order,

an advance directive or a [power of attorney for
health care] form for appointing a health care
representative pursuant to ORS 127.505 to 127.660
or a POLST, as defined in ORS 127.663;

(2) To a person withholding or withdrawing life-
sustaining procedures or artificially administered
nutrition and hydration pursuant to ORS 127.505 to
127.660;

(3) When a competent person refuses food, phys-
ical care or medical care;

(4) To a person who provides an elderly person
or a dependent person who is at least 18 years of age
with spiritual treatment through prayer from a duly
accredited practitioner of spiritual treatment as pro-
vided in ORS 124.095, in lieu of medical treatment,
in accordance with the tenets and practices of a re-
cognized church or religious denomination of which
the elderly or dependent person is a member or an
adherent; or

(5) To a duly accredited practitioner of spiritual
treatment as provided in ORS 124.095.
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TEMPORARY PROVISION
RELATED TO MEMBERSHIP

OF ADVANCE DIRECTIVE
ADOPTION COMMITTEE

SECTION 29. Notwithstanding the term of
office specified by section 2 of this 2018 Act, of
the members first appointed by the Governor to
the Advance Directive Adoption Committee:

(1) Four shall serve for a term ending Janu-
ary 1, 2021.

(2) Four shall serve for a term ending Janu-
ary 1, 2022.

(3) Four shall serve for a term ending Janu-
ary 1, 2023.

REPEAL

SECTION 30. ORS 127.531 is repealed.

SAVINGS CLAUSES AND APPLICABILITY

SECTION 31. ORS 127.658 is amended to read:
127.658. [(1) ORS 127.505 to 127.660 and 127.995

do not impair or supersede any power of attorney for
health care, directive to physicians or health care in-
struction in effect before November 4, 1993.]

[(2) Any power of attorney for health care or di-
rective to physicians executed before November 4,
1993, shall be governed by the provisions of ORS
127.505 to 127.660 and 127.995, except that:]

[(a) The directive to physicians or power of attor-
ney for health care shall be valid if it complies with
the provisions of either ORS 127.505 to 127.660 and
127.995 or the statutes in effect as of the date of exe-
cution;]

[(b) The terms in a directive to physicians in the
form prescribed by ORS 127.610 (1991 Edition) or
predecessor statute have those meanings given in ORS
127.605 (1991 Edition) or predecessor statute in effect
at the time of execution; and]

[(c) The terms in a power of attorney for health
care in the form prescribed by ORS 127.530 (1991
Edition) have those meanings given in ORS 127.505
in effect at the time of execution.]

[(3) A health care organization, as defined in
ORS 127.646, that on November 4, 1993, has printed
materials with the information and forms which were
required by ORS 127.649, prior to November 4, 1993,
may use such printed materials until December 1,
1993.]

(1) ORS 127.505 to 127.660 as enacted, the re-
peal of any statute that was a part of ORS
127.505 to 127.660 and subsequent amendments
to the provisions of ORS 127.505 to 127.660 do not
impair or supersede any advance directive, form
appointing a health care representative or di-
rective to physicians executed in accordance
with:

(a) The provisions of ORS 127.505 to 127.660;
or

(b) The provisions of ORS 127.505 to 127.660
or any other statute governing an advance di-
rective, a form appointing a health care repre-
sentative or a directive to physicians that was
in effect on the date that the advance directive,
the form appointing a health care representative
or the directive to physicians was executed.

(2) An advance directive, a form appointing
a health care representative or a directive to
physicians executed before, on or after the op-
erative date specified in section 34 of this 2018
Act shall be governed by the provisions of ORS
127.505 to 127.660 or any other statute that is in
effect on the date on which:

(a) The issue giving rise to adjudication oc-
curs; or

(b) The advance directive, the form appoint-
ing a health care representative or the directive
to physicians was executed.

SECTION 32. The amendments to ORS
127.510 by section 7 of this 2018 Act apply to ap-
pointments made before, on or after the opera-
tive date specified in section 34 of this 2018 Act.

SECTION 33. (1) The amendments to ORS
127.515 by section 8 of this 2018 Act apply to ad-
vance directives and forms appointing a health
care representative that are executed on or af-
ter the operative date specified in section 34 of
this 2018 Act.

(2) Sections 1 to 6 of this 2018 Act, the
amendments to statutes by sections 7 to 28 and
31 of this 2018 Act and the repeal of ORS 127.531
by section 30 of this 2018 Act do not affect the
validity of an advance directive executed on or
after the operative date specified in section 34
of this 2018 Act if the principal relied in good
faith on a provision of ORS 127.505 to 127.660 as
in effect immediately before the operative date
specified in section 34 of this 2018 Act.

OPERATIVE DATE

SECTION 34. (1) Sections 1 to 6 of this 2018
Act, the amendments to statutes by sections 7
to 28 and 31 of this 2018 Act and the repeal of
ORS 127.531 by section 30 of this 2018 Act be-
come operative on January 1, 2019.

(2) The Advance Directive Adoption Com-
mittee and the Oregon Health Authority may
take any action before the operative date speci-
fied in subsection (1) of this section that is nec-
essary to enable the committee and the
authority to exercise, on and after the operative
date specified in subsection (1) of this section,
all the duties, powers and functions conferred
on the committee and authority by sections 1 to
6 of this 2018 Act, the amendments to statutes
by sections 7 to 28 and 31 of this 2018 Act and
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the repeal of ORS 127.531 by section 30 of this
2018 Act.

UNIT CAPTIONS

SECTION 35. The unit captions used in this
2018 Act are provided only for the convenience
of the reader and do not become part of the
statutory law of this state or express any legis-
lative intent in the enactment of this 2018 Act.

EFFECTIVE DATE

SECTION 36. This 2018 Act takes effect on
the 91st day after the date on which the 2018
regular session of the Seventy-ninth Legislative
Assembly adjourns sine die.

Approved by the Governor March 16, 2018
Filed in the office of Secretary of State March 21, 2018
Effective date June 2, 2018
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ADVANCE DIRECTIVE 
(STATE OF OREGON) 

Effective June 2, 2018 
 

 This form may be used in Oregon to choose a person to make health care decisions for you if you 
become too sick to speak for yourself. The person is called a health care representative. If you do not have 
an effective health care representative appointment and become too sick to speak for yourself, a health 
care representative will be appointed for you in the order of priority set forth in ORS 127.635(2). 
 
 This form also allows you to express your values and beliefs with respect to health care decisions 
and your preferences for health care. 
 

• If you have completed an advance directive in the past, this new advance directive will replace 
any older directive. 
 

• You must sign this form for it to be effective. You must also have it witnessed by two witnesses 
or a notary. Your appointment of a health care representative is not effective until the health care 
representative accepts the appointment. 
 

• If your advance directive includes directions regarding the withdrawal of life support or tube 
feeding, you may revoke your advance directive at any time and in any manner that expresses 
your desire to revoke it. 
 

• In all other cases, you may revoke your advance directive at any time and in any manner as long 
as you are capable of making medical decisions. 
 

1. ABOUT ME.  
 
Name: _______________________________     Date of Birth: _____________________ 
Telephone numbers: __________________ (cell) ____________________ (home) 
__________________ (work) 
Address: ________________________________________________________________ 
E-mail: ____________________________ 
 

2. MY HEALTH CARE REPRESENTATIVE.  
 
I choose the following person as my health care representative to make health care 
decisions for me if I can’t speak for myself.  
 
Name: _______________________________     Relationship: _____________________ 
Telephone numbers: __________________ (cell) ____________________ (home) 
__________________ (work) 
Address: ________________________________________________________________ 
E-mail: ____________________________ 
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I choose the following people to be my alternate health care representatives if my first 
choice is not available to make health care decisions for me or if I cancel the first health 
care representative’s appointment.  
 
First alternate health care representative:  
Name: _______________________________     Relationship: _____________________ 
Telephone numbers: __________________ (cell) ____________________ (home) 
__________________ (work) 
Address: ________________________________________________________________ 
E-mail: ____________________________ 
 
Second alternate health care representative:  
Name: _______________________________     Relationship: _____________________ 
Telephone numbers: __________________ (cell) ____________________ (home) 
__________________ (work) 
Address: ________________________________________________________________ 
E-mail: ____________________________ 
 

3. INSTRUCTIONS TO MY HEALTH CARE REPRESENTATIVE.  
 
If you wish to give instructions to your health care representative about your health care 
decisions, initial one of the following three statements:  
 
___ To the extent appropriate, my health care representative must follow my instructions. 
 
___ My instructions are guidelines for my health care representative to consider when 
making decisions about my care. 
 
___ Other instructions: ___________________________________________________ 
______________________________________________________________________ 
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4. DIRECTIONS REGARDING MY END OF LIFE CARE. 
 
In filling out these directions, keep the following in mind: 
 
• The term “as my health care provider recommends” means that you want your health 

care provider to use life support if your health care provider believes it could be 
helpful, and that you want your health care provider to discontinue life support if your 
health care provider believes it is not helping your health condition or symptoms. 
 

• The term “life support” means any medical treatment that maintains life by 
sustaining, restoring or replacing a vital function. 
 

• The term “tube feeding” means artificially administered food and water. 
 

• If you refuse tube feeding, you should understand that malnutrition, dehydration and 
death will probably result. 
 

• You will receive care for your comfort and cleanliness no matter what choices you 
make. 

 
A. Statement Regarding End of Life Care. You may initial the statement below if you 

agree with it. If you initial the statement you may, but you do not have to, list one or 
more conditions for which you do not want to receive life support. 

 
___ I do not want my life to be prolonged by life support. I also do not want tube 
feeding as life support. I want my health care provider to allow me to die naturally if 
my health care provider and another knowledgeable health care provider confirm that 
I am in any of the medical conditions listed below. 

 
B. Additional Directions Regarding End of Life Care. Here are my desires about my 

health care if my health care provider and another knowledgeable health care provider 
confirm that I am in a medical condition described below: 
 

a. Close to Death. If I am close to death and life support would only postpone the 
moment of my death: 
 
INITIAL ONE: 
___ I want to receive tube feeding. 
___ I want tube feeding only as my health care provider recommends. 
___ I DO NOT WANT tube feeding. 
 
INITIAL ONE: 
___ I want any other life support that may apply. 
___ I want life support only as my health care provider recommends. 
___ I DO NOT WANT life support. 
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b. Permanently Unconscious. If I am unconscious and it is very unlikely that I will ever 
become conscious again: 
 
INITIAL ONE: 
___ I want to receive tube feeding. 
___ I want tube feeding only as my health care provider recommends. 
___ I DO NOT WANT tube feeding. 
 
INITIAL ONE: 
___ I want any other life support that may apply. 
___ I want life support only as my health care provider recommends. 
___ I DO NOT WANT life support. 

 
c. Advanced Progressive Illness. If I have a progressive illness that will be fatal and is in 

an advanced stage, and I am consistently and permanently unable to communicate by 
any means, swallow food and water safely, care for myself and recognize my family 
and other people, and it is very unlikely that my condition will substantially improve: 
 
INITIAL ONE: 
___ I want to receive tube feeding. 
___ I want tube feeding only as my health care provider recommends. 
___ I DO NOT WANT tube feeding. 
 
INITIAL ONE: 
___ I want any other life support that may apply. 
___ I want life support only as my health care provider recommends. 
___ I DO NOT WANT life support. 
 

d. Extraordinary Suffering. If life support would not help my medical condition and 
would make me suffer permanent and severe pain: 
 
INITIAL ONE: 
___ I want to receive tube feeding. 
___ I want tube feeding only as my health care provider recommends. 
___ I DO NOT WANT tube feeding. 
 
INITIAL ONE: 
___ I want any other life support that may apply. 
___ I want life support only as my health care provider recommends. 
___ I DO NOT WANT life support. 
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C. Additional Instructions. You may attach to this document any writing or recording of 
your values and beliefs related to health care decisions. These attachments will serve 
as guidelines for health care providers. Attachments may include a description of that 
you would like to happen if you are close to death, if you are permanently 
unconscious, if you have an advanced progressive illness or if you are suffering 
permanent and severe pain. 

 
5. MY SIGNATURE. 

 
My signature: ________________________________     Date: _____________________ 
 

6. WITNESS. 
COMPLETE EITHER A OR B WHEN YOU SIGN. 
 
A. NOTARY: 
 
State of ______________________ 
County of _______________________ 
 
Signed or attested before me on ______________________, 20____, by 
_______________________________________ 
 
 
 
       
Notary Public - State of ________________ 
 
B. WITNESS DECLARATION: 

 
 The person completing this form is personally known to me or has provided proof 
of identity, has signed or acknowledged the person’s signature on the document in my 
presence and appears to be not under duress and to understand the purpose and effect of 
this form. In addition, I am not the person’s health care representative or alternate health 
care representative, and I am not the person’s attending health care provider. 
 
Witness Name (print): _______________________________________ 
Signature: _______________________________________ 
Date: ____________________________ 
 
Witness Name (print): _______________________________________ 
Signature: _______________________________________ 
Date: ____________________________ 
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7. ACCEPTANCE BY MY HEALTH CARE REPRESENTATIVE. 
 
I accept this appointment and agree to serve as health care representative. 
 
Health care representative: 
Printed name: _______________________________________ 
Signature or other verification of acceptance: ___________________________________ 
Date: ____________________________ 
 
First alternate health care representative: 
Printed name: _______________________________________ 
Signature or other verification of acceptance: ___________________________________ 
Date: ____________________________ 
 
Second alternate health care representative: 
Printed name: _______________________________________ 
Signature or other verification of acceptance: ___________________________________ 
Date: ____________________________ 
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FORM FOR APPOINTING HEALTH CARE REPRESENTATIVE 
AND ALTERNATE HEALTH CARE REPRESENTATIVE 

(STATE OF OREGON) 
Operative January 1, 2019 

 
 This form may be used in Oregon to choose a person to make health care decisions for you if you 
become too sick to speak for yourself. The person is called a health care representative. 
  

• If you have completed a form appointing a health care representative in the past, this new form 
will replace any older form. 
 

• You must sign this form for it to be effective. You must also have it witnessed by two witnesses 
or a notary. Your appointment of a health care representative is not effective until the health care 
representative accepts the appointment. 
 

• If you become too sick to speak for yourself and do not have an effective health care 
representative appointment, a health care representative will be appointed for you in the order of 
priority set forth in ORS 127.635(2). 
 

1. ABOUT ME.  
 
Name: _______________________________     Date of Birth: _____________________ 
Telephone numbers: __________________ (home) ____________________ (cell) 
__________________ (work) 
Address: ________________________________________________________________ 
E-mail: ____________________________ 
 

2. MY HEALTH CARE REPRESENTATIVE.  
 
I choose the following person as my health care representative to make health care 
decisions for me if I can’t speak for myself.  
 
Name: _______________________________     Relationship: _____________________ 
Telephone numbers: __________________ (home) ____________________ (cell) 
__________________ (work) 
Address: ________________________________________________________________ 
E-mail: ____________________________ 
 
I choose the following people to be my alternate health care representatives if my first 
choice is not available to make health care decisions for me or if I cancel the first health 
care representative’s appointment.  
 
First alternate health care representative:  
Name: _______________________________     Relationship: _____________________ 
Telephone numbers: __________________ (cell) ____________________ (home) 
__________________ (work) 
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Address: ________________________________________________________________ 
E-mail: ____________________________ 
 
Second alternate health care representative:  
Name: _______________________________     Relationship: _____________________ 
Telephone numbers: __________________ (cell) ____________________ (home) 
__________________ (work) 
Address: ________________________________________________________________ 
E-mail: ____________________________ 
 

3. MY SIGNATURE. 
 
My signature: ________________________________     Date: _____________________ 
 

4. WITNESS. 
COMPLETE EITHER A OR B WHEN YOU SIGN. 
 
A. NOTARY: 
 
State of ______________________ 
County of _______________________ 
 
Signed or attested before me on ______________________, 20____, by 
_______________________________________ 
 
 
 
       
Notary Public - State of ________________ 
 
B. WITNESS DECLARATION: 

 
 The person completing this form is personally known to me or has provided proof 
of identity, has signed or acknowledged the person’s signature on the document in my 
presence and appears to be not under duress and to understand the purpose and effect of 
this form. In addition, I am not the person’s health care representative or alternate health 
care representative, and I am not the person’s attending health care provider. 
 
Witness Name (print): _______________________________________ 
Signature: _______________________________________ 
Date: ____________________________ 
 
Witness Name (print): _______________________________________ 
Signature: _______________________________________ 
Date: ____________________________ 
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5. ACCEPTANCE BY MY HEALTH CARE REPRESENTATIVE. 
 
I accept this appointment and agree to serve as health care representative. 
 
Health care representative: 
Printed name: _______________________________________ 
Signature or other verification of acceptance: ___________________________________ 
Date: ____________________________ 
 
First alternate health care representative: 
Printed name: _______________________________________ 
Signature or other verification of acceptance: ___________________________________ 
Date: ____________________________ 
 
Second alternate health care representative: 
Printed name: _______________________________________ 
Signature or other verification of acceptance: ___________________________________ 
Date: ____________________________ 
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ADDITIONAL INSTRUCTIONS: ADVANCE DIRECTIVE 

Initial next to the instructions you want followed: 

Additional instructions/Part B 

_____ Hiring AND DISCHARGE OF DOCTORS. I authorize my health care representative 
to hire and discharge doctors and other health care personnel on my behalf. 

_____ MEDICAL RECORDS. Effective immediately, my health care representative shall be 
considered my "personal representative" as that term is used in the federal Health 
Insurance Portability and Accountability Act ("HIPAA"). My health care representative 
may review my medical records and may authorize their release to those persons whom 
my health care representative designates. I authorize my physicians and other health 
care professionals to discuss my medical condition with my health care representative 
and those designated by my health care representative. 

_____ HOSPICE CARE. My health care representative may authorize and arrange for hospice 
care on my behalf. 

Additional Instructions/Part C 

_____ PAIN CONTROL. If I am terminally ill or otherwise close to death, I desire to be kept 
pain-free, even if pain medication might make me less responsive or impair my 
respiration or other bodily functions. 

_____ END OF LIFE. I wish to die at home and not in a hospital or other care facility. If I am 
in the final stages of life, I wish to be transferred to my home even if there is a risk that 
the transfer itself may accelerate my time of death. 

_____ DEMENTIA AND QUALITY OF LIFE. If I have been diagnosed with advanced 
dementia requiring 24 hour care, I want no life-prolonging measures, including 
antibiotics. 

_____ SPOON FEEDING. The quality of my life is of supreme importance to me, even at the 
end. When the time comes, I do not want any extraordinary measures taken to extend 
my life. This includes any spoon feeding by staff if I am at a stage of dementia or 
failing health in which the offering of food by spoon to the mouth elicits an automatic 
response to take in the food. Should this be a conflict at the facility, I direct my health 
care representative to move me back home or to a homelike setting and have either 
family or a trusted friend be with me. I do not wish to be kept alive because I am 
having an automatic memory response to a utensil with food placed on my lips. 

Page 5 - Advance Directive of [Name of client]  Provided by attorney Carolyn Miller, Portland, OR 
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Source: Unknown Attorney 

Addendum to Advance Directive 

of 

      

 

I instruct my health care representative to follow these attached written instructions as further 
evidence of my end-of-life health care decisions. 

___ Health Care Representative Decides. I want any decision(s) about life support or tub 
feeding be made by my health care representative, after consultation with my doctors and as 
guided by my health care instructions. 

OR 

___ Doctors Decide. I want any decision(s) about life support or tube feeding to be made by my 
doctor, after consultation with my health care representative and as guide by my health care 
instructions. 

___ Religious/Spiritual Beliefs. It is important that medical decisions made regarding my care 
are guided by particular religious beliefs or spiritual values as follows: 

              

              

              

              

___ Pain Control. If I have a terminal diagnosis and can no longer speak for myself, I want to 
receive enough medication to relieve my pain even though, as a result, I may become 
unconscious or have difficulty breathing. 

___ Hospital/Hospice. I authorize my health care representative to admit me to the hospital fpr 
treatment and diagnosis and arrange for hospice care as appropriate. 

___ Long Term Care Services. My health care representative is authorized to arrange for me to 
receive long-term care services as appropriate. 

___ Hiring and Discharge of Doctors. My health care representative is authorized to hire or 
discharge doctors and other health care professionals. 

___ Medical Records. My health care representative may review my medical records and 
authorize their release to those persons whom my health care representative designates. My 
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Source: Unknown Attorney 

health care representative shall be considered my “personal representative” as that term is used in 
HIPAA. I authorize my physicians and other health care professionals to discuss my medical 
condition with my health care representative and those designated by my health care 
representative. 

___ Visitors. I authorize the following individuals to visit me in the hospital or any other care 
facility to the same extent that my relatives would be allowed to visit me: 

              

              

              

              

___  Home Death. If possible, I would prefer to die at home and not in a hospital or other care 
facility. When, in the opinion of a licensed physician I am likely to die within six months, I wish 
to be transferred to my home. I wish to be transferred to my home even if there is a risk that the 
transfer itself may accelerate my time of death. However, if dying at home becomes too much of 
a burden to my family or others living with me, my health care representative may arrange for 
me to receive care elsewhere. 

___ Organ Donor. See my Oregon Drivers License for donor designation. I authorize my health 
care representative to arrange for organ donation upon my death. I have spoken to my family 
about organ and tissue donation. I wish to donate: 

 ___ Any organ and tissues. 

 ___ Only the following organs or tissues: 

 ___ Entire body for medical education (additional forms needed). 

 

 

      
Signature 
 
 
Date:       
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Sample Language Regarding Blood Transfusions 

Jehovah’s Witnesses 

1. I am one of Jehovah's Witnesses, and I direct that NO TRANSFUSIONS of whole blood, 
red cells, white cells, platelets, or plasma be given me under any circumstances, even if health-
care providers believe that such are necessary to preserve my life. I refuse to predonate and store 
my blood for later infusion. 

2.  Regarding minor fractions of blood: (initial those that apply) 

 (a) _____ I REFUSE ALL  (b) _____ I REFUSE ALL EXCEPT:     

              

 (c) _____ I may be willing to accept some minor blood fractions, but the details will have 
to be discussed with me if I am conscious or with my health-care agent in case of my incapacity. 

3.  Regarding medical procedures involving the use of my own blood, except diagnostic 
procedures, such as blood samples for testing: (initial those that apply) 

 (a) _____ I REFUSE ALL  (b) _____ I REFUSE ALL EXCEPT:     

              

 (c) _____ I may be willing to accept certain medical procedures involving my blood, but 
the details will have to be discussed with me if I am conscious or with my health-care agent in 
case of my incapacity. 

4. I give no one (including my agent) any authority to disregard or override my instructions 
set forth herein. Family members, relatives, or friends may disagree with me, but any such 
disagreement does not diminish the strength or substance of my refusal of blood or other 
instructions. 

           
(Signature)     (Date) 
 
-------------------------------------------------------------------------------------------------------------------- 
See, for example, California Probate Code §§ 4600 to 4806 Advance Health Care Directive that 
includes this language or form at https://www.cedars-sinai.edu/About-Us/Spiritual-Care-
Department/Documents/AHCD-Jehovahs_Witnesses.pdf 
 
Other denominations also have their own form sample additional language or of an entire  
Advance Directive. See, for example, another Advance Health Care Directive created under 
California law: http://www.la-
archdiocese.org/org/oljp/Documents/AHCD_Document_updated%20Nov2015.pdf 
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VA FORM 
MAY 2018 10-0137 Page 1 of 7

OMB Approval Number 2900-0556 
Estimated Burden Avg: 30 minutes 
Expiration Date:  12/31/2020

VA ADVANCE DIRECTIVE
DURABLE POWER OF ATTORNEY FOR HEALTH CARE AND LIVING WILL

This advance directive form is an official document where you can write down your preferences for your
health care. If someday you can’t make health care decisions for yourself anymore, this advance directive
can help guide the people who will make decisions for you.

You can use this form to:
 Name specific people to make health care decisions for you
 Describe your preferences for how you want to be treated
 Describe your preferences for medical care, mental health care, long-term care, or other types of health

care

When you complete this form, it’s important that you also talk to your doctor, family, and other loved ones 
who may help to decide about your care. You should explain what you meant when you filled out the form.

A health care professional can help you with this form and can answer any questions that you have. If you
need more space for any part of the form, you may attach extra pages. Be sure to initial and date every page
that you attach.

PART I: PERSONAL INFORMATION

NAME (Last, First, Middle): LAST FOUR DIGITS OF SSN:

STREET ADDRESS:

CITY, STATE, ZIP:

HOME PHONE WITH AREA CODE: WORK PHONE WITH AREA CODE: MOBILE PHONE WITH AREA CODE:

Privacy Act Information and Paperwork Reduction Act Notice

The information requested on this form is solicited under the authority of 38 C.F.R. §17.32. It is being collected to document 
your preferences for your health care in the event that you can’t speak for yourself anymore. The information you provide 
may be disclosed outside the VA as permitted by law. Possible disclosures include those that are described in the “routine 
uses” identified in the VA system of records 24VA1 , Patient Medical Record -VA, published in the Federal Register in
accordance with the Privacy Act of 1974. This is also available in the Compilation of Privacy Act Issuances. You may 
choose to fill out this form or not. But without this information, VA health care providers may not understand your 
preferences as well. If you don’t fill out this form, there won’t be any effect on the benefits you are entitled to receive. The 
Paperwork Reduction Act of 1995 requires us to let you know that this information collection follows the clearance 
requirements of section 3507 of this Act. We estimate that it will take you about 30 minutes to fill out this form, including the 
time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing 
and reviewing the information you write down. A Federal agency may not conduct or sponsor, and a person is not required 
to respond to a collection of information, unless it displays a current valid OMB control number. The OMB Control No. for 
this information collection is 2900-0556.

0P2 s
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VA FORM 
MAY 2018 10-0137 Page 2 of 7

VA ADVANCE DIRECTIVE: DURABLE POWER OF ATTORNEY FOR HEALTH CARE AND LIVING WILL

NAME (Last, First, Middle) LAST FOUR DIGITS OF SSN:

PART II: DURABLE POWER OF ATTORNEY FOR HEALTH CARE

This section of the advance directive form is called a Durable Power of Attorney for Health Care. It lets you
appoint a specific person to make health care decisions for you in case you can’t make decisions for
yourself anymore. This person will be called your Health Care Agent.

Your Health Care Agent should be someone:
 You trust
 Who knows you well
 Who is familiar with your values and beliefs

If you get too sick to make decisions for yourself, your Health Care Agent will have the authority to make all
health care decisions for you. This includes decisions to admit and discharge you from any hospital or other
health care institution. Your Health Care Agent can also decide to start or stop any type of health care
treatment. He or she can access your personal health information, and medical records, including 
information about whether you have been tested for HIV or treated for AIDS, sickle cell anemia,

.

NOTE: If you wish to give general permission for VA to share your medical records or health information 
with others, you can complete VA Form 10-5345 (Request for and Authorization to Release Medical 
Records or Health Information). You can get VA Form 10-5345 from your VA health care provider or you can 
get it using a computer from this website http://www4.va.gov/vaforms/medical/pdf/vha-10-5345-fill.pdf.

abuse or alcoholismsubstance

A - HEALTH CARE AGENT

Place your initials in the box next to your choice. Choose only one.
Initials

I don't wish to appoint a Health Care Agent right now.
(Skip this section and go to Part III, Living Will.)

Initials
I appoint the person named below to make decisions about my health care if I can't decide for myself 
anymore.

Name (Last, First, Middle): Relationship to Me:

Street Address: City, State, Zip:

Home Phone with Area Code: Work Phone with Area Code: Mobile Phone with Area Code:
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VA FORM 
MAY 2018 10-0137 Page 3 of 7

VA ADVANCE DIRECTIVE: DURABLE POWER OF ATTORNEY FOR HEALTH CARE AND LIVING WILL

NAME (Last, First, Middle) LAST FOUR DIGITS OF SSN:

B - ALTERNATE HEALTH CARE AGENT

Fill out this section if you want to appoint a second person to make health care decisions for you,
in case the first person isn’t available.

Initials If the person named above can't or doesn't want to make decisions for me, I appoint the person
named below to act as my Health Care Agent.

Name (Last, First, Middle): Relationship to Me:

Street Address: City, State, Zip:

Home Phone with Area Code: Work Phone with Area Code: Mobile Phone with Area Code:

PART III: LIVING WILL

This section of the advance directive form is called a Living Will. This section of it lets you write down how
you want to be treated in case you aren't able to decide for yourself anymore. Its purpose is to help others
decide about your care.

A - SPECIFIC PREFERENCES ABOUT LIFE-SUSTAINING TREATMENTS

In this section, you can indicate your preferences for life-sustaining treatments in certain situations. Some
examples of life-sustaining treatments are:

 CPR (cardiopulmonary resuscitation)
 a breathing machine (mechanical ventilation)
 kidney dialysis
 a feeding tube (artificial nutrition and hydration)

Think about each situation described on the left and ask yourself, “In that situation, would I want to have
life-sustaining treatments?” Place your initials in the box that best describes your treatment preference. You
may complete some, all, or none of this section. Choose only one box for each statement.

Yes.
I  would  want 
life-sustaining
treatments.

I'm not sure. It 
would depend

on the
circumstances.

No.
I would not want 

life-sustaining
treatments.

If I am unconscious, in a coma, or in a vegetative
state and there is little or no chance of recovery.

Initials Initials Initials

If I have permanent, severe brain damage that
makes me unable to recognize my family or friends
(for example, severe dementia).

Initials Initials Initials
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VA FORM 
MAY 2018 10-0137 Page 4 of 7

VA ADVANCE DIRECTIVE: DURABLE POWER OF ATTORNEY FOR HEALTH CARE AND LIVING WILL

NAME (Last, First, Middle) LAST FOUR DIGITS OF SSN:

Yes.
I would want
life-sustaining
treatments.

I'm not sure. It 
would depend

on the
circumstances.

No.
I would not want 

life-sustaining
treatments.

If I have a permanent condition where other people
must help me with my daily needs (for example,
eating, bathing, toileting).

Initials Initials Initials

If I need to use a breathing machine and be in bed
for the rest of my life.

Initials Initials Initials

If I have pain or other severe symptoms that cause 
suffering and can't be relieved.

Initials Initials Initials

If I have a condition that will make me die very soon,
even with life-sustaining treatments.

Initials Initials Initials

Other: Initials Initials Initials

B - MENTAL HEALTH PREFERENCES

This section is optional. You may skip this section if you do not have a serious mental health problem or if you
do not want to write down your preferences for mental health care. If you have a serious mental health
condition, you might want to write down medications that have worked for you in the past and that you would
want again, or you might want to write down the mental health facilities or hospitals that you like and those
that you don’t like. If you need more space, you may attach extra pages and use this space to refer to
attached pages. Be sure to initial and date every page that you attach.



Chapter 4—Advance Directive for Health Care Update

 1–55Elder Law 2018: Preparing Clients for the Future

VA FORM 
MAY 2018 10-0137 Page 5 of 7

VA ADVANCE DIRECTIVE: DURABLE POWER OF ATTORNEY FOR HEALTH CARE AND LIVING WILL

NAME (Last, First, Middle) LAST FOUR DIGITS OF SSN:

C - ADDITIONAL PREFERENCES

This section is optional. In this space, you can write other important preferences for your health care that
aren’t described somewhere else in this document. For example, these might be social, cultural, or
faith-based preferences for care, or preferences about treatments such as feeding tubes, blood transfusions,
or pain medications. If you need more space, you may attach extra pages and use this space to refer to
attached pages. Be sure to initial and date every page that you attach.

D - HOW STRICTLY YOU WANT YOUR PREFERENCES FOLLOWED

Place your initials in the box next to the statement that reflects how strictly you want others to follow your 
preferences. Choose only one.
Initials

I want my preferences, as expressed in this Living Will, to serve as a general guide. I understand
that in some situations, the person making decisions for me may decide something different from the
preferences I express above, if they think it's in my best interests.

Initials
I want my preferences, as expressed in this Living Will, to be followed strictly, even if the person
making decisions for me thinks that this isn't in my best interests.
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VA FORM 
MAY 2018 10-0137 Page 6 of 7

VA ADVANCE DIRECTIVE: DURABLE POWER OF ATTORNEY FOR HEALTH CARE AND LIVING WILL

NAME (Last, First, Middle) LAST FOUR DIGITS OF SSN:

PART IV:  SIGNATURES

A - YOUR SIGNATURE

By my signature below, I certify that this form accurately describes my preferences.

SIGNATURE DATE

B - WITNESSES' SIGNATURES

Two people must witness your signature. VA employees may be witnesses if they are members of:
 The Chaplain Service
 The Social Work Service
 Nonclinical employees (e.g., Medical Administration Service, Voluntary Service, or Environmental

Management Service)
Other employees of your VA facility may not sign as witnesses to your advance directive unless they’re in your family.

Witness #1
I personally witnessed the signing of this advance directive. I am not appointed as Health Care Agent in this
advance directive. I am not financially responsible for the care of the person making this advance directive.
To the best of my knowledge, I am not named in the person’s will.

SIGNATURE: DATE:

Name (Printed or Typed):

Street Address:

City, State, Zip:

Witness #2
I personally witnessed the signing of this advance directive. I am not appointed as Health Care Agent in this
advance directive. I am not financially responsible for the care of the person making this advance directive.
To the best of my knowledge, I am not named in the person's will.
SIGNATURE: DATE:

Name (Printed or Typed):

Street Address:

City, State, Zip:
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VA FORM 
MAY 2018 10-0137 Page 7 of 7

VA ADVANCE DIRECTIVE: DURABLE POWER OF ATTORNEY FOR HEALTH CARE AND LIVING WILL

NAME (Last, First, Middle) LAST FOUR DIGITS OF SSN:

PART V: SIGNATURE AND SEAL OF NOTARY PUBLIC (Optional)

This VA Advance Directive form is valid in VA facilities without being notarized. However, you may need to
have it notarized to be legally binding outside the VA health care setting. Space for a Notary's signature and
seal is included below.

On this day of , in the year of , personally appeared before 

me , 

known by me to be the person who completed this document and acknowledged it as their free act

and deed. IN WITNESS WHEREOF, I have set my hand and affixed my official seal in the County

of , State of , on the date written above.

Notary Public Commission Expires

[SEAL]
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 [Date] 
 
 
 
 
[Agent Name] 
[Address] 
[City, State Zip] 

[Alternate Agent Name] 
[Address] 
[City, State Zip] 

 
 Re: Advance Directive – [Name of Principal] 
 
Dear [Agent First Name] and [Alternate Agent First Name]: 

 
As part of [his/her] estate planning, [Name of Principal] signed an Oregon Advance 

Directive. The Advance Directive allows [First Name of Principal] to designate persons to act as 
[his/her] health care representatives. [He/She] has designated [First Name of Agent] as [his/her] 
primary health care representative and [First Name of Alternate Agent] as [his/her] alternate 
health care representative. This means that if [First Name of Principal] becomes incapacitated 
and is unable to communicate [his/her] wishes regarding medical treatment, you would have the 
authority to step in and make those decisions for [him/her]. If you were unable to perform that 
role, [First Name of Alternate Agent] would be called upon to act as [First Name of Principal]’s 
representative. 
 
 Your “substitute” decision making would be based upon the actions [First Name of 
Principal] would take if [he/she] was able to communicate as expressed to you and as [he/she] 
has expressed in [his/her] Advance Directive and additional instructions attached to the form. I 
would encourage you to have a discussion with [First Name of Principal] about [his/her] end of 
life wishes. 
 
 I have enclosed a full copy of [First Name of Principal]’s Advance Directive for your 
files and an original of page 6, which is the “Acceptance by My Health Care Representative.” If 
you are willing to accept the responsibility of acting as [First Name of Principal]’s health care 
representative (or alternate), please sign and date the acceptance form in your copy and in the 
original. A postage-paid envelope is enclosed for you to return the original signature page to my 
office. 
 
 Thank you for your attention to this matter. 
 

Very truly yours, 
 

[Firm] 
 
 
 

[Attorney] 
Enclosures 
cc: Client 
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OHSU HEALTHCARE 

Policy #   HC-RI-119-POL Title:   Initiation, Continuation or Withdrawal of Life-Sustaining Treatments when 
there are Conflicts Among Health Care Professionals and Patients/Surrogates  

Effective Date:    2/20/2017 Category:    Rights and Responsibilities 

Origination Date:    10/2009 Next Review Date:    2/20/2020 Pages  1 of  4 

PURPOSE: 

This policy describes a process used by OHSU Healthcare for the initiation, continuation or withdrawal of life-sustaining 
treatments when there are conflicts among healthcare professionals and patients and or surrogates.  

PERSONS AFFECTED: 

Any OHSU Healthcare workforce member involved in the care of a patient needing, receiving or ending life sustaining 
treatment when there is conflict among the health care team and the patient or patient surrogate. 

POLICY: 

Health care professionals at OHSU Healthcare recognize the patient with decision-making capacity as the primary 
decision-maker on issues relating to the patient's health care.  If a patient lacks capacity to make health care decisions, 
an appropriate surrogate will be asked to, and must be allowed to participate in making health care decisions for the 
patient when possible, including decisions relating to the initiation, continuation, or withdrawal of life-sustaining 
treatments. 

RESPONSIBILITIES: 

It is the responsibility of all members of the health care team who are part of a decision making process regarding care 
of a patient needing or receiving life sustaining treatment to understand how decision making will occur when there is 
conflict among the care team and the patient or patient surrogate. 

PROCEDURES: 

1. Medical Decision Making

Attending Physician 

a. Assure sufficient information is provided to the patient/surrogate decision-maker(s) for informed
decisions regarding the goals, outcomes, and desired interventions for the patient's health care.  This
information should include, but not be limited to:

i. diagnosis
ii. prognosis

iii. potential risks and benefits
iv. professional evaluation of the available, medically appropriate treatment options

b. Develop a medical plan of care that:
i. is consistent with the patient's wishes, values, and goals for medical treatment as articulated in

an Advance Directive, POLST, other written documentation or verbal communication.
ii. integrates recommendations from other professionals as appropriate.

c. Clarify all additional services requested.
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d. Inform members of the primary Care Team and consultants of the plan of care.  
e. Communicate plan of care changes to the Team and consultants.  

2. OHSU Healthcare team members 
a. Integrate the Attending Physician's medical plan of care into the treatment plan.  
b. Resolve Team concerns or conflicts regarding the medical care treatment plan among the Team without 

involving the patient or the patient’s family.  To ensure that all Team members have the opportunity to 
express their professional evaluations and participate in the process of ensuring that the treatment plan 
is aligned with the goals and values of the patient:  

i. Discuss specific concerns and exchange information with the Attending Physician regarding the 
patient and current plan of care.   

ii. If concerns remain unresolved, review the clinical situation with the immediate supervisor(s) 
and jointly decide on a course of action using the Chain of Resolution.  

iii. If disputes remain, request a consultation from the Clinical Ethics Consult Service to help identify 
ethical concerns and potential actions toward resolution.  

iv. If concerns remain, health care team member/s may request an assignment that would not 
require their participation in the ongoing care of the patient.  The granting of this request is 
subject to the operational needs of the department and other requirements of OHSU’s 
Conscientious Objection policy.   

c. Implement the current plan of care in accordance with professional standards and OHSU policies and 
procedures.  

3. Requests from Patients or Family Members for Interventions that do not meet Medical Goals  
a. Attending Physician 

i. If a patient or surrogate decision-maker insists on a "life-sustaining treatment" that the 
attending physician determines cannot meet the goals for medical treatment or is without 
benefit to the patient:  

1. Obtain complete information from the patient/family, the patient's primary care 
professional, and other members of the health care team (nurses, social workers, 
hospital chaplain or other spiritual care support person, the Patient Advocate, etc.) 
regarding the patient's longstanding values and desires and understanding of the 
current medical situation. 

2. Meet with the patient or surrogate decision-maker(s) to:  
a. Review and clarify questions and concerns, validate information, explore 

potential treatment options, and discuss associated risks and benefits  
b. Agree upon a plan aligned with the patient's expressed goals and values or, if 

applicable, the patient’s goals and values as understood by the surrogate(s).  
b. If the requested treatment does not meet medical goals:  

i. Inform the patient or surrogate decision-maker(s) of that fact and explain the rationale.  To 
facilitate that discussion, the family may and the attending physician shall consult with the 
Patient Advocate and the Clinical Ethics Consult Service.  

ii. If this discussion does not lead to resolution, recommend external review by a non-OHSU 
consultant or an OHSU consult service capable of providing a medical opinion.  

iii. If the patient/surrogate decision-maker insists on treatment(s) identified as non-beneficial or 
not meeting the goals of medical treatment and the attending physician is willing to provide the 
requested intervention(s), order such intervention/s.  

iv. Periodically re-evaluate the patient’s condition and the goals of treatment as clinically 
appropriate.  

v. If the patient/surrogate decision-maker continues to insist on treatment(s) identified as non-
beneficial or not meeting the goals of medical treatment and the attending physician is not 
willing to provide the requested intervention(s), discuss options of transfer to another OHSU 
physician or another facility.  

vi. Remain responsible for the patient’s care until a transfer can be arranged and, if feasible, 
continue current treatment.  The attending physician cannot abandon the patient but has the 
right to not participate in ongoing care in accordance with the policy, Conscientious Objection.   
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vii. If transfer of the patient cannot be arranged within a reasonable period of time and the patient 
or surrogate decision-maker continues to insist on treatment(s) identified as non-beneficial or 
not meeting the goals of medical treatment, request the Clinical Ethics Consult Service to 
convene and chair a resolution panel. 

4. Resolution Panel 
a. Convene with the following voting members:  

i. The Chief Medical Officer for OHSU Healthcare  
ii. Three members of the Clinical Ethics Consult Service  

b. The following non-voting members should be represented in the resolution process as appropriate:  
i. The attending physician  

ii. The chief of service  
iii. The primary care professional  
iv. Consulting physician(s)  
v. An advanced practice/expert nurse familiar with the patient and family dynamics  

vi. The Patient Advocate  
vii. Professional Staff members who are providing care and who wish to attend  

viii. A representative from the OHSU Legal Department  
ix. The OHSU Chief Integrity Officer  

5. Resolution Process  
a. Review the case;  
b. Explore available options and alternative solutions;  
c. Determine a course of action in responding to the patient's or surrogate decision-maker’s request for 

ongoing medical treatments.  
d. Invite the patient and/or representatives from the patient’s family, as requested by the patient or 

surrogate decision-maker, to present their views to the panel.  If necessary, seek a culturally competent 
interpreter to attend.   

e. Invite the patient, family representative/s, surrogate decision-maker, and interpreter (if needed) to 
remain for the presentation of issues by the non-voting members if the Panel Chair determines this is 
appropriate. 

f. Deliberations of the voting members of the panel will be private.  
g. Determine if intervention(s) should continue.  
h. Discontinuation of medical treatment insisted on by the patient or surrogate may only be made by a 

unanimous vote of the voting members.  
i. Issue final decision regarding the case. 

6. Attending Physician & Patient Advocate 
a. Communicate the resolution panel’s final decision to the patient and/or the surrogate decision-maker.  

i. Request an interpreter if needed to attend the discussion.  
b. If medical treatment is to be discontinued, offer alternative care (including comfort care) at OHSU or 

transfer to another facility.  
c. If the resolution results in continuation of care at OHSU, periodically re-evaluate the patient’s condition 

to assess for any material changes and communicate those assessments with patient/family to fulfill the 
patient’s wishes.   

RELEVANT REFERENCES:  

• Council on Ethical and Judicial Affairs, AMA. Medical Futility in End-of-Life Care: Report on the Council on 
Ethical and Judicial Affairs. JAMA 281:10, March 10, 1999 937-941.  

• Johnson, SH., VP Gibbons, JA Goldner, RL Wiener, and D. Eton. Legal and Institutional Policy Responses to 
Medical Futility. Journal of Health and Hospital Law 30: 1, 21-36.  

• Fine RL, Mayo TW.  Resolution of futility by due process:  Early experience with the Texas Advance Directive 
Act.  Ann Intern Med 138:743-746, 2003.  

• The Joint Commission Hospital Accreditation Manual   
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RELATED DOCUMENTS/EXTERNAL LINKS: 

• Consent   
• Determination of Brain Death  
• Do Not Resuscitate, Advance Directives, Physician Orders for Life-Sustaining Treatment & End-Of-Life 

Decision-Making Process  
• Conscientious Objection 

TITLE, POLICY OWNER: 
 

Patient Relations Director 
 
APPROVING COMMITTEE(S): 
 

• OHSU Institutional Ethics Committee 
• Patient Relations   

 
FINAL APPROVAL: 
 

Patient Relations 
  
  
Supersedes:  10/2009; 3/2013; 
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OHSU HEALTHCARE 

Policy #   HC-RI-112-POL Title:     Decision-Making Capacity Assessment 

Effective Date:    4/10/2017 Category:    Rights and Responsibilities 

Origination Date:    10/2010 Next Review Date:   4/10/2020 Pages  1 of  4 

PURPOSE: 

This policy provides guidance about how to properly assess and reassess a patient’s decision-making capacity (DMC) and 
specifies the required documentation when a formal DMC assessment is required or performed. 

PERSONS AFFECTED: 

All OHSU Healthcare workforce members involved in the process of assessing a patient’s decision-making capacity. 

POLICY:  

All adults are presumed to have DMC unless an attending physician or court determines the patient lacks DMC.  The 
attending physician is responsible for assessing and determining whether a patient has DMC prior to a proposed 
intervention, except in an emergency.   In making a DMC determination, the attending physician may rely on a DMC 
assessment completed by an assessment provider (defined below).  When the patient’s condition makes it impossible 
for a DMC assessment to be completed (e.g., patient is unconscious), the attending physician may make a DMC 
determination without completing a DMC assessment.    

DEFINITIONS: 

1. Attending Physician – the physician who has primary responsibility for the care and treatment of the patient.

2. Decision-Making Capacity (DMC) - an individual’s ability to consent or to refuse, withhold, or withdraw consent,
to health care, including decisions relating to admission to or discharge from a health care facility.  To have
decision-making capacity, all four elements below must be present:

a. Ability to understand basic information about the treatment or procedure.
b. Ability to appreciate consequences.
c. Ability to process information rationally.
d. Ability to communicate choices.

3. Licensed Independent Practitioner or LIP – An individual permitted by law to provide care, treatment and
services without direction or supervision.  A LIP refers to a physician other than the patient’s attending
physician, nurse practitioner, certified nurse midwife or other provider with prescribing privileges.
Practitioner operates within the scope of his or her license, consistent with individually granted clinical
privileges.

4. Assessment Provider – Resident, fellow or LIP who, based on their training, are competent to perform a DMC
assessment, as determined by the patient’s attending physician.

RESPONSIBILITIES:   

All members of the health care team are responsible to comply with this policy. 



Chapter 4—Advance Directive for Health Care Update

 1–66Elder Law 2018: Preparing Clients for the Future

PROCEDURES:  

1. The assessment and reassessment of a patient’s DMC is part of all provider-patient interactions.  DMC is specific
to the nature of the decision, the time and the context.  Some types of healthcare decisions and some provider-
patient interactions require a more detailed DMC assessment and documentation.

2. An attending physician must conduct and document (or rely on an assessment provider to conduct and
document) a DMC assessment whenever there is an interaction or event that raises doubt among the healthcare
team about the patient’s DMC.  This is true even if the patient has been determined to lack DMC in the past
(including by a court). When a patient’s condition makes it impossible for a DMC to be completed (e.g., patient is
unconscious), the attending physician must document that the patient does not have DMC for the proposed
intervention(s) and why prior to the intervention (except in an emergency).

3. An attending physician may rely on an assessment provider to conduct and document the DMC assessment.
However, the attending physician is responsible for reviewing such documentation and making a final DMC
determination prior to the proposed intervention.

4. If the attending physician makes a DMC determination and has not personally visited the patient within the 3
hours before such determination was made, the attending physician shall visit the patient within 12 hours of the
DMC determination to confirm the DMC determination.  Any change in the DMC determination must be
documented in the IHR by the attending physician.

5. In general, an assessment and determination of DMC should be conducted and documented in the medical
record if a patient:

a. Refuses life-sustaining treatment or treatment necessary to prevent serious harm
b. Is making a medically significant decision that is substantially at odds with prior values expressed by the

patient
c. Is unwilling to communicate a choice.
d. Appears unable to maintain and communicate a stable choice long enough for it to be implemented.
e. Appears unable to comprehend the fundamental information about the diagnosis, recommended

intervention, potential risks, and/or anticipated benefits.
f. Appears unable to understand his/her role in the decision making processes.
g. Appears unable to appreciate the existence of an illness/diagnosis, the probable consequences of the

proposed intervention or the refusal of the intervention, and the likelihood of each potential
consequence.

h. Appears unable to use logical processes to compare the benefits and risks of various intervention
options.

i. Appears unable to simultaneously weigh the risks and benefits of multiple options and reach a
conclusion that is logically consistent, within the patient’s value system, with the information provided.

6. Attending Physician and/or Assessment Provider
a. Determines if an assessment of patient’s DMC is required or appropriate given the circumstances.
b. If a DMC is required or appropriate, assesses DMC in accordance with the procedures in Section 7

below.
c. Includes the following required documentation in patient’s medical record:

i. A brief description of how DMC was assessed.
ii. A statement by the attending physician that the patient does or does not have DMC for the

intervention(s) being considered or a statement by the attending physician indicating whether
or not the attending physician agrees or disagrees with the assessment provider’s DMC
assessment.

iii. The facts relied upon to make the above statement.
iv. If the patient’s lack of DMC is known to be temporary,

1. when the patient is expected to regain DMC;
2. the treatment plan for returning the patient to having DMC; and
3. the efforts to reassess the patient’s DMC, including the frequency of reassessments and

results of each reassessment.  For each reassessment by an assessment provider, the
attending physician shall determine whether or not the patient has DMC.
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v. Consults Informed Consent policy if decision for intervention(s) is needed and patient lacks
DMC.

vi. If unable to determine patient’s DMC, the attending physician or assessment provider shall seek
assistance with the assessment from another physician.  However, the attending physician is
ultimately responsible for making the DMC determination.

vii. If patient’s lack of DMC is thought/known to be temporary reassess the patient’s DMC at
reasonably frequent intervals and document each assessment in patient’s IHR.  If an assessment
provider completes such reassessment, the attending physician shall document a final DMC
determination in the IHR.

7. Other members of the care team (i.e., social worker, case manager, nurse):  If the patient does not have DMC,
locate a legally authorized healthcare representative or surrogate decision maker as described in the Informed
Consent policy and discuss patient’s condition and the healthcare decisions that are needed.  When appropriate,
based on professional judgment, provide information to family or friends (if reasonably located) about obtaining
guardianship for patient or, if no family or friends, attempt to find community resources to assist patient, as
resources permit.

8. Conducting a DMC Assessment:  When assessing a patient’s DMC for the proposed intervention(s), each of the
following four elements shall be considered and satisfied to the degree commensurate with the decision being
made.  The questions provided for each element below serve as guidance.

Element 1: Ability to understand basic information relevant to the treatment (Comprehension & 
Understanding): Does the patient demonstrate reasonable comprehension of the proposed 
intervention(s)? 

Questions to consider: 
1. Can the patient repeat (paraphrase) the information that has been provided about the

diagnosis, recommended tests and treatments, potential benefits and risks, alternatives,
and likely outcome of no treatment?

2. Can the patient rationally explain the motives of those involved in his/her care?
Element 2: Ability to appreciate consequences of the treatment: Does the patient acknowledge how he 
or she will be affected by the proposed intervention(s) and is the patient able to apply information 
about the treatment and its risks and benefits to himself/herself in a reasonable manner? 

Questions to consider: 
1. Does the patient appreciate that he/she has a condition requiring treatment, the

probable consequences of the proposed treatment or the refusal of the treatment, and
the likelihood of each potential consequence?

2. Can the patient provide a reasonable explanation of his/her concept of the diagnosis,
proposed treatment, and likely outcomes with and without treatment?

3. If the patient refuses the propose treatment, can he/she relate the refusal and its
consequences to his/her values and goals?

Element 3: Ability to process information rationally (Logic): Can the patient simultaneously weigh the 
risks and benefits of multiple options and reach a conclusion that is logically consistent with the 
information provided.  

Questions to consider: 
1. Can the patient express the major factors that contributed to his/her decision?
2. Can the patient place relative weight or value on the factors that contributed to his/her

decision?
3. Can the patient explain how he/she balanced the multiple factors related to the

decision?
Element 4: Ability to communicate choice: Is the patient able to maintain and communicate a stable 
choice long enough for it to be implemented?  

Questions to consider: 
1. Does the patient have an impairment of consciousness?
2. Does the patient have a thought disorder?
3. Does the patient have a disruption of short-term memory?
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4. Do the patient’s choices change rapidly – i.e., different answers to the same question
within minutes?

RELEVANT REFERENCES: 

ORS 127.505(14), 127.505(5), ORS 127.507 

RELATED DOCUMENTS/EXTERNAL LINKS:   

Informed Consent Policy (Policy # HC-RI-102-RR) 

TITLE, POLICY OWNER: 

Patient Relations Director 

APPROVING COMMITTEE(S): 

Institutional Ethics Committee 
Legal 

FINAL APPROVAL: 

Professional Board  

Supersedes:  10/2010; 9/2014 policy updated to reflect changes in the Consent policy; 4/2015; 
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Copyright © 2015 Holland & Knight LLP.  All Rights Reserved

Oregon State Bar
Elder Law Section
Ethics in High Risk Estate Plan Changes

Allison Martin Rhodes and Peter Jarvis
Holland & Knight LLP

A Tale as Old as Time….
» New client is accompanied by her daughter to office meeting.  Client 

has had the same financial advisor and “family” lawyer for 25 years.  
» She reports that she wants to make changes to her estate plan, replace 

the trustee of her trust and make certain inter-vivos gifts to family, 
favoring one “faction” and disfavoring another. 

» You review her plan and find some mistakes and decisions that you 
would not make, but there is no clear malpractice by anyone in the past

» Client reports that her other daughter (the other faction) has been her 
primary companion and care taker for the past 12 years and has been 
isolating her and spending money and she thinks she is ungrateful and 
drinks too much. 

» Local animal charity planned giving coordinator has left you a message 
requesting copies of estate documents demonstrating a major gift. New 
client is a regular honored guest at the charity’s events and is a “puppy 
angel” level sponsor.
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Who is the Client?
» An attorney-client relationship is based on the reasonable 

subjective belief of the would-be client.  
» Lawyers must therefore be vigilant to avoid unintended clients 

through non-engagement letters/emails, through updated 
notices when circumstances change and through avoiding 
giving even benign advice to non-clients.

» Which conversations are confidential and or privileged and 
why?

 The first meeting with all the family? 
 How to best manage family supporter vs. undue influencers

Red Flags
» Change in professionals

− Yes but there are real mistakes in the existing plan, you will do 
a better job

» Changes to plan at a stage in life when competency is 
compromised
− Yes but it is the clients’ money

» Changes in companions
− How do you know which is the “bad” daughter?  Maybe the 

change is what saved her
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Is it Your Job?
» Lawyers:

− Duty to comply with client directive and objectives of the 
representation

− Duty not to aid another in fraud (including a client)
− Duty of confidentiality
− Duty to take remedial measures and report fraud or illegal 

conduct if representation is before a tribunal
− Duty/option to seek assistance for client with diminished 

capacity
» Financial Planners
» Physicians
» Planned giving professionals

Mandatory Report Laws
» Oregon: ORS 124.060 – Mandatory report reasonable 

suspicion of abuse 
» Washington: RCW 74.34.035

—This is the corrected slide—
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Clients with Diminished/Diminishing Capacity
» RPC 1.14 and express or implied authorization to make 

disclosures necessary to protect the client and the attorney 
client relationship, potentially including protective 
proceedings.
− In whose name is it filed?
− Can the lawyer be paid by another client to file such proceedings 

against the lawyer’s own client?
− Who does what after the case is filed?

» This rule may free you of the client consent requirements 
under the various reporting rules

Elder Abuse: Screening Questions
» Interview older person and caregiver/family separately

» General screening Q: “Are there any problems with your family or 
caregivers that you would like to tell me about?”

» If positive screening Q, ask more direct questions:

» Abandonment: Is there anyone you can call and take care of you?

» Physical abuse: Has anyone at home ever hit you or hurt you?

» Exploitation: Has anyone taken your things?

» Neglect: Are you receiving enough care at home?

» Psychological abuse: Has anyone ever scolded you or threatened you?
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Communication Tips in Cognitive Impairment
» Speak slowly and clearly. 
» Maintain eye contact.
» Use a quiet space with minimal distractions.
» Ask one question at a time. 
» Be prepared to repeat a question or word it differently.
» Allow time for responses. Don’t interrupt unless he/she asks 

for help finding a word or finishing a sentence.

Risk Management and the Multi-
Disciplinary Team
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Financial Planner Doctor

Lawyer

What are the Strengths and Limitations of Each?
» Client directive
» Confidentiality
» Communication among FP and Lawyer typically implied
» How do we engage before reporting laws are triggered

− Ask for medical report before taking action
− Consider third party
− Get consent to talk among MTD
− FP and Attorney – meet with client together
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Risk Management Tools
» Client identification
» Documentation – memos to the file
» Conflict management in multiple and successive 

representation
» Consent to communicate
» Regular in person contact

Conflicts of Interest
» Changes in who a lawyer represents is common as family’s 

evolve, people die etc.
» What stakeholders must consent to a waiver and what is the 

waiver’s life span?
− May be necessary to get beneficiary consent
− Can a protected person waive a conflict?
 It is a question of informed consent which is defined in the 

professional responsibility rules and not other measures of 
competency.  
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Assessing for Financial Exploitation
» Evidence of misuse of assets
» Inability to account for money and property or to pay for 

essential care
» Reports of demands for money or goods in exchange for 

caregiving or services
» Unexplained loss of Social Security or pension checks
» Statements by older persons about exploitation

Resources
» https://www.consumerfinance.gov/consumer-tools/managing-

someone-elses-money/ 
» https://www.actec.org/ 
» http://www.finra.org/industry/senior-investors 
» https://www.americanbar.org/groups/law_aging/resources/eld

er_abuse.html 
» http://www.oregon.gov/DHS/SENIORS-

DISABILITIES/ADULT-ABUSE/Pages/index.aspx 
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Are You Representing Good Son or 
Bad Son?
How do you know?

Aiding and Abetting Breaches of Fiduciary Duty
» When the lawyer’s client (fiduciary or otherwise) is the 

bad actor, what may, must and can’t the lawyer do?
» Rule 4.1 Truthfulness In Statements To Others

− In the course of representing a client a lawyer shall not 
knowingly:

− (a) make a false statement of material fact or law to a third 
person; or

− (b) fail to disclose a material fact to a third person when 
disclosure is necessary to avoid assisting a criminal or 
fraudulent act by a client, unless disclosure is prohibited by 
Rule 1.6.
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RPC 1.6: A Lawyer May Reveal Information . . . 

» (2) to prevent the client from committing a crime or fraud that 
is reasonably certain to result in substantial injury to the 
financial interests or property of another and in furtherance of 
which the client has used or is using the lawyer's services;

» (3) to prevent, mitigate or rectify substantial injury to the 
financial interests or property of another that is reasonably 
certain to result or has resulted from the client's commission 
of a crime or fraud in furtherance of which the client has used 
the lawyer's services;

RPC 3.3 Candor to the Tribunal – the Only MUST Rule
» (b) A lawyer who represents a client in an adjudicative 

proceeding and who knows that a person intends to engage, 
is engaging or has engaged in criminal or fraudulent conduct 
related to the proceeding shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal.

» (c) The duties stated in paragraphs (a) and (b) continue to the 
conclusion of the proceeding, and apply even if compliance 
requires disclosure of information otherwise protected by 
Rule 1.6
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(1) 

JUSTICE FOR ALL: ENDING ELDER ABUSE, 
NEGLECT, AND FINANCIAL EXPLOITATION 

WEDNESDAY, MARCH 2, 2011 

U.S. SENATE, 
SPECIAL COMMITTEE ON AGING, 

Washington, DC. 
The Committee met, pursuant to notice, at 2:05 p.m. in Room 

SD–106, Dirksen Senate Office Building, Hon. Herb Kohl, Chair-
man of the Committee, presiding. 

Present: Senators Kohl [presiding], Wyden, Manchin, 
Blumenthal, Corker, and Collins. 

OPENING STATEMENT OF SENATOR HERB KOHL, CHAIRMAN 

The CHAIRMAN. Good afternoon to everybody. We’d like to thank 
our witnesses, in addition to welcoming everyone attending today’s 
hearing. 

It’s very easy to lose sight of problems that aren’t right in front 
of us every day. However, today we’re going to focus on a problem 
that doesn’t often get the attention it deserves, namely elder abuse. 
To those victims of abuse, there is no bigger problem in the world. 
And to the rest of us charged with stopping it, it should be a top 
priority. 

The physical, mental, and the financial abuse of our Nation’s 
seniors is all too common. In 2009 in my State of Wisconsin, over 
5,000 cases of suspected abuse, neglect, or financial exploitation 
were reported. And this was a 9-percent increase over 2008. 

These crimes are being committed by people because their vic-
tims are often fragile, and their chance of getting caught is slim. 
We need to find solutions and then take action. To begin, we must 
ensure that Federal, State, and local agencies work cohesively to 
combat elder abuse. To do so, I’m asking Congress to enact a series 
of commonsense legislation. 

Today, along with my colleagues, Senators Blumenthal, Casey, 
Gillibrand, and Nelson, we will be introducing the Elder Abuse Vic-
tims Act, with a strong endorsement from the Elder Justice Coali-
tion. The bill will establish a first-ever Office of Elder Justice with-
in the Justice Department that will protect America’s seniors by 
strengthening law enforcement’s response to elder abuse. 

In addition, I will introduce the End Abuse Later in Life Act. 
And I’m an original cosponsor of the Senior Financial Empower-
ment Act. While no legislation can end all exploitation, we must do 
everything in our power to help those victims that come forward 
asking for help. 
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We’ll start today’s hearing with a legendary performer and a 
World War II veteran, Mr. Mickey Rooney, who has come here 
today to bravely share his personal story of abuse. 

We’ll then review the findings of a Government Accountability 
Office report, which shows that our Federal response to elder abuse 
is lacking. 

We’ll also hear testimony from the National Adult Protective 
Services Association and new information about the prevalence of 
elder abuse in the State of New York. 

Finally, our panelist from the Wisconsin Coalition Against Do-
mestic Violence and Lifelong Justice will share their knowledge of 
abuse in later life and highlight the need for leadership and coordi-
nated response. 

It’s our hope that today’s hearing will inspire others who find 
themselves in situations where they are being exploited to ask for 
help. We’ll hear from Mr. Rooney. We will hear from more of our 
experts, but they are only the smallest fraction of the heart-
breaking stories too many older Americans are living through at 
this time. 

For those of us on the dais, I know our witnesses will challenge 
us not to forget this issue when we leave this hearing today, and 
I hope and pray that we’ll meet the challenge. 

The Ranking Member on this Committee, Senator Corker. 

STATEMENT OF SENATOR BOB CORKER 

Senator CORKER. Thank you, Mr. Chairman. 
I’m going to be very brief, because I want to hear as much of 

your testimony, if not all, that you provide, and I have a number 
of conflicts. 

I want to thank you for coming. Because of who you are, there 
are a lot of people paying attention. I know that we talked, back 
behind the meeting room, and you talked about your story, and you 
said, ‘‘No, this was a story that many, many seniors around our 
country are dealing with.’’ I know it’s tragic. We thank you so 
much for being here today. 

We have about 63 provisions right now in Federal statute regard-
ing elder abuse. And one of the responsibilities of this committee 
is to really do the oversight necessary. So, I hope, after your testi-
mony today, we’ll have rigorous hearings just on the oversight of 
what is occurring. But, I thank you very much for being here, for 
traveling this distance, for lending your outstanding reputation and 
the love of the American people towards you to this issue. 

Thank you very much. 
The CHAIRMAN. Thank you, Senator Corker. 
Senator Collins. 

STATEMENT OF SENATOR SUSAN COLLINS 

Senator COLLINS. Thank you, Mr. Chairman. 
First let me commend you for calling this hearing to shine a light 

on this extremely troubling and often hidden issue. 
I want to join both you and Senator Corker, in particular, in wel-

coming Mr. Rooney to our hearing today. Your presence here will 
help encourage so many others. 
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While elder abuse is a significant problem in our society, it has 
received far less attention and study than other forms of domestic 
violence. According to the most recent National Incidence Study, 
more than 14 percent of our non-institutionalized older adults have 
been victims of physical, psychological, or sexual abuse, neglect, or 
financial exploitation in the past year. Moreover, this is likely just 
the tip of the iceberg, since most cases are never reported. And, as 
a consequence, the true dimensions of elder abuse are still not 
known. 

Abused and neglected elderly persons are often among the most 
isolated victims of family violence. Tragically, they are most often 
abused by the very people closest to them, their spouses or their 
children. And the abuse happens in what should be the safety and 
security of their own homes. Generally, they’re in a position of de-
pendency on their abuser, and are either unable or unwilling to re-
port that their loved ones have abused them. 

The problem of identifying the victims of family violence in my 
State is particularly difficult because we Mainers pride ourselves 
on our self-sufficiency. It’s very difficult for seniors in Maine to ask 
for help. And we also hold our privacy in such high regard that we 
simply don’t like to talk about what goes on behind the closed doors 
of our homes or in the private lives of our families and our neigh-
bors. 

So, Mr. Chairman, I thank you so much for holding this impor-
tant hearing. Combating elder abuse should be a national priority. 
It is no longer just a family responsibility. 

Thank you. 
The CHAIRMAN. Thank you very much, Senator Collins. 
Senator COLLINS. Thank you. 
The CHAIRMAN. Senator Blumenthal. 

STATEMENT OF SENATOR RICHARD BLUMENTHAL 

Senator BLUMENTHAL. Thank you, Mr. Chairman. And I want to 
join my colleagues in thanking you for your leadership and for 
other Senators who are here today. 

And, to Mr. Rooney, I know that inevitably you will somewhat 
steal the show, but I’m grateful to you for being here, but also for 
the other witnesses who are here and others who are in the audi-
ence who are blowing the whistle on this all too often hidden 
scourge in our society. 

And I know, as someone who served as attorney general for 20 
years and fought this problem in homes, in nursing facilities, in as-
sisted living situations, that it is all too often denied and hidden 
and invisible. And the reason often is the shame and embarrass-
ment that comes with reporting being a victim. To be very blunt, 
let me tell you something that all of you already know, that it is 
unreported because people are embarrassed and ashamed. And 
they should not be, because we are all victims, at some points in 
our life, of these frauds, abuses, mistreatment, other kinds of 
crimes. They are crimes. And people should report them. 

And we’ve made great advances, thanks to the leadership of Sen-
ator Kohl and others in the Elder Justice Act, the Nursing Home 
Transparency and Improvement Act, the Patient Safety and Abuse 
Prevention Act. But, we need to do more. That’s why we’re here 
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today. We need to do more, because it is unconscionable and unac-
ceptable and intolerable, in our society, that we permit so many of 
our senior citizens to be victims of this kind of abuse, which can 
take many, many forms, but all of them are absolutely unconscion-
able and intolerable. 

And again, my thanks to all of you for being here today and giv-
ing us the benefit of your wisdom and insight into this problem. 

Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you very much, Senator Blumenthal. 
Senator Manchin. 

STATEMENT OF SENATOR JOE MANCHIN, III 

Senator MANCHIN. I, too, want to reiterate what all of my col-
leagues have said. And I appreciate so much the courage that all 
of you come—and Mr. Rooney, yourself—for coming in and sharing 
with us, that we can make it a better society for all. 

I represent the State of West Virginia. We have the second larg-
est per capita basis, as far as seniors, in the United States, next 
to Florida. Tremendous. 

And I was Governor for a 6-year period. My main concern was— 
is, How do we allow people to live with the dignity and respect and 
the pride that each and every person deserves in the confines of 
their home—own homes, with assistance? So, everything we did 
was setting a priority about how people could live a quality of life, 
no matter what our age may be, or our condition. 

So, I thank you for this—bring this to light and how we can do. 
And I look forward to hearing how you believe that we can assist 
and make it better, I truly do. So, on behalf of a grateful State, let 
me say thank you for coming. 

The CHAIRMAN. Thank you very much, Senator Manchin. 
We’ll now welcome our first witness, Mickey Rooney, to testify 

before the Aging Committee. 
Mr. Rooney began his acting career when he was less than 2 

years old. In the middle of his career he was drafted to serve in 
World War II, which he did so with pride. He has appeared in over 
365 films over the course of his distinguished career. In 1983, he 
won an Academy Award for lifetime achievement. Mr. Rooney joins 
us today to share his very personal story of elder abuse. 

Thank you for being here, Mr. Rooney. And we’d love to hear 
from you. 

STATEMENT OF MICKEY ROONEY, ACTOR, ENTERTAINMENT 
LEGEND, ELDER ABUSE VICTIM AND ADVOCATE, LOS ANGE-
LES, CA 

Mr. ROONEY. Thank you, Chairman Kohl, Ranking Member 
Corker, and members of the committee. My name is Mickey Roo-
ney. And I want to thank you for this opportunity to testify today. 

We are here today on an issue preventing the abuse, neglect, fi-
nancial exploitation of seniors. Unfortunately, I’m testifying before 
the committee today, not just as a concerned citizen, which we all 
should be, but as a victim of elder abuse, myself. And that’s true. 

Throughout my life, I’ve been blessed with love and support of 
family, friends, and even the people who like my pictures, who are 
called fans. I have worked almost my entire lifetime in the busi-
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ness I love, like you do. I was lucky enough to be in a business I 
love, to entertain and to please other people. I worked with joy, but 
I’ve worked hard and diligently. But, even with success, my mone-
tary thing, called money, was stolen from me—yes, stolen—by 
someone close. Close. I was unable to avoid becoming a victim of 
elder abuse. 

Elder abuse comes in many, many different forms: physical 
abuse, emotional abuse, and financial abuse. Financial. Each one 
of these causes are devastating, ladies and gentlemen, in its own 
right. Many times, sadly, as with my situation, the elder abuse in-
volves a family member. 

When it happens, you feel scared, disappointed—yes, and angry. 
And you can’t believe that it’s happening to you. You feel over-
whelmed. The strength you need to fight it. Complicated. You’re 
afraid, but you’re also thinking about your other family members, 
about the potential criticism of your family, your friends. People 
you know, they may not want to accept the dysfunction that you 
feel and need to share, because one should love their families, as 
I do. I love my family. And, for other reasons, you might feel hesi-
tant to come forward, you might not be able to make rational deci-
sions, intelligent decisions. 

What other people see as generosity, may in reality be the exploi-
tation, manipulation, and, sadly, emotional blackmail of elders and 
people who are vulnerable. I know it because I, myself, happen to 
be one. My money was taken, was used, what finances I had. When 
I asked for information, I was told that I couldn’t have any infor-
mation of my own. ‘‘What the hell? What are you talking about?’’ 
I was told it was ‘‘none of my business’’, ‘‘it’s none of my business.’’ 
And when you’re told that, you’re left to leave powerless. 

You can be in control of your life one minute, ladies and gentle-
men, and in the next minute, like that, you have absolutely, believe 
it or not, no control of your life. Sometimes this happens quickly, 
but other times it’s very, very gradual. You might wonder when all 
this truly began. 

In my case, I was eventually and completely stripped of the abil-
ity to make even the most basic decisions—where we go or what 
do we do—decisions that everyone likes to make. Over the course 
of time, my daily life became unbearable because all of this seemed 
to come out of nowhere. At first, it was something small, and I 
could control it. But, then it became something sinister that was 
completely out of my control. I felt trapped, scared, used, and frus-
trated. And, above all, when a man feels helpless, it’s terrible. And 
I was helpless. 

For years, I suffered silently. I didn’t want to tell anybody. I 
couldn’t muster the courage. And you have to have courage to 
say—‘‘I need help.’’ And I knew I needed it. Even when I tried to 
speak up, I was told to, ‘‘Shut up and be quiet. You don’t know 
what you’re talking about.’’ It seemed that no one—no one wanted 
to believe me. 

But, ladies and gentlemen, I want you to know that I never gave 
up. I continued to share my story with others. I told them about 
the abuse my family and I have suffered. I’m now taking steps to 
right all of the wrongs. I’m now taking steps, ladies and gentlemen 
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of the Senate, to right all the wrongs that were committed against 
me. 

I’m also thankful to my family, friends, and I like to call them, 
fans all over the United States and the world, who have expressed 
their support and caring for me. 

Ladies and gentlemen of the committee, I didn’t tell you just a 
part of my story so that you, the Senators and Madam Senators, 
would feel sorry or feel sympathy for me. I came here for you to 
think of the literally millions of seniors who are abused. 

I am here today because it’s so important that I share my story 
with others, especially those who may be watching at home or driv-
ing; suffering, maybe silently, as I was. 

To those seniors, and especially elderly veterans, Army, Navy, 
Marine—you veterans, like myself—I want to tell you this: You’re 
not alone. And you have nothing—nothing, ladies and gentlemen— 
to be ashamed of. You deserve—yes, you deserve—better. You all 
have the right to control your own life. Everyone does. You have 
the right to control your life and be happy. Please, for yourself, end 
the cycle of abuse and do not allow yourself to be silenced anymore. 
Tell your story to anyone—someone—and let them know. And, 
above all—above all—have faith and have hope. Someone will hear 
you if we all stand strong together. Speak up and say, ‘‘I’m being 
abused. This happened to me.’’ If you speak up, we can take the 
necessary steps—the altogether two very necessary steps—to end 
the cycle—to end it—of elderly abuse. 

The elder abuse happened to me—that’s why I’m here to tell you 
a little about it—to me, Mickey Rooney. I’m just a man doing a job, 
like you are. It was my job to entertain; it’s your job to end things 
like this. It’s why I’m here. And if it can happen to me, oh, God 
willing it—and unwilling it—it can happen to anyone. I know who 
I’m talking about. And I—I’m not speaking just for myself. What 
I hoped to be and what I was, was taken from me. I’m asking you 
to stop this cycle of elderly abuse. I mean just stop it. Now. Not 
tomorrow, not next month, but now. Let’s stop—and you all have 
to vote to get this bill passed—two bills passed, so that it can go 
to our Congress, and Congress can send it to our President of the 
United States, Mr. Obama, and end it and say that it’s a crime, 
and we will not allow it in the United States of America. 

Thank you. Thank you. 
Thank you, Senator Kohl. 
[Applause.] 
[The prepared statement of Mr. Rooney appears in the Appendix 

on page 26.] 
The CHAIRMAN. Thank you very much, Mr. Rooney, for your out-

standing presentation in behalf of a very important issue, the 
abuse of seniors. 

Turn to Mr. Corker for a question or two. 
Mr. ROONEY. Yes, Mr. Senator. 
The CHAIRMAN. Mr. Corker. 
Senator CORKER. Mr. Chairman, I’m going to need to step out; 

I’ve had another meeting starting about 3 minutes ago. 
But, Mr. Rooney, I don’t know of anybody who could be a better 

spokesman for this issue than you, and I thank you for coming 
forth. I know we’re going to have another panel to talk about some 
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of the stats and other kinds of issues. So I don’t have a question, 
I just—I thank you for being here today, for the impassioned plea 
that you’ve laid out before us, and—— 

Mr. ROONEY. No, it—— 
Senator CORKER [continuing]. For having—— 
Mr. ROONEY [continuing]. Just, Mr.—— 
Senator CORKER [continuing]. For having the willingness to come 

do this, to share something that is very personal and, I know to 
some seniors, very embarrassing to talk about. 

Thank you. 
Mr. ROONEY. Thank you, Mr. Senator. 
My thanks is to you, the United States Senate. And I truly hope 

they don’t read your two bills with their eyes, but with their heart, 
and pass this bill so that it can go to the Congress of the United 
States and be signed into a law, by our President, Mr. Obama, that 
it’s a crime. 

Thank you for listening. And God bless America. 
Senator CORKER. Thank you, sir. 
The CHAIRMAN. Any more questions from anybody on the panel? 
Mr. ROONEY. Anything you like. 
The CHAIRMAN. Any comments? 
Go ahead, Mr. Blumenthal. 
Senator BLUMENTHAL. Thank you, Mr. Chairman. 
I want to join my colleagues in thanking you very sincerely for 

being here and providing a model of coming forth and courageously 
articulating your own personal experience. 

And maybe you could just give us one or two thoughts about 
how, for other seniors, they can take steps on their own, through 
their own initiative, to protect themselves against the kind of abuse 
that you suffered. I know you—in your case, you said you couldn’t 
have prevented it, but perhaps others can, and maybe you can give 
us some insights about it. 

Mr. ROONEY. Mr. Senator and you ladies of the Senate, you 
know, I feel for your having asked for me here. 

A lawyer, someone who has your personal interest at heart and 
feels what you’ve been through. We all know that, whether you’re 
a sports fan or Arnold Palmer, whom I’ve played with—I went to 
the University of Southern California for 2 years, trying to learn 
more, and I had to get back to work—but a lawyer is—basketball 
players have lawyers, football players, tennis stars, golfers. Why 
can’t the citizens afford a lawyer? And I’ll tell you why. Very sim-
ply, they haven’t any money. I had no money. 

And, is it all right for me to mention the company that—— 
No. Well—— 
Senator BLUMENTHAL. I think you’ve been very helpful, and 

you’ve given us the benefit of a lot of information, and it’s very—— 
Mr. ROONEY [continuing]. Well, I—how are these elderly citizens 

going to be able to afford a lawyer? I didn’t. I had no money. Mine 
had been gone. You’ve got to stop it. 

And I thank you all for listening to my—do you have another 
question for me? 

Senator MANCHIN. Mr. Rooney—— 
Mr. ROONEY. Any question at all. 
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Senator MANCHIN [continuing]. If I could ask you the question, 
sir. I don’t think there’s a person I know in the Senate, or probably 
in Congress, who doesn’t want to help. I wouldn’t know of a soul. 
And I appreciate the Chairman for taking this upon—he has two 
pieces of legislation. 

With that being said, what would be the easiest way—when you 
detected you were having a problem and you knew that there was 
someone taking over your life, what would have been the best way 
for you to have been able to reach out? Are we looking—like a 9– 
1-1 number? You know, we have different numbers, emergency
numbers. How is it best that we’re able to help to make sure that
someone, when they see their life slipping away, can say, ‘‘Listen,
hold on. I’m going to call. I need help?’’

What do you think—since you’ve lived through it and you were 
able to count on your fans and your friends and your family to pull 
together. Some seniors have nobody, except maybe that one con-
tact. And we’ve just got to find the right combination to make sure 
we’re able to be effective. So, if—whatever you think. 

Mr. ROONEY. May I tell you how fortunate I was? 
Senator MANCHIN. Please do. 
Mr. ROONEY. You’ll hear the story. I won’t make it long. 
I made about five pictures for the Disney Company, Walt Disney. 

When I was a child, I met Mr. Disney, who would draw a little 
mouse, and he said, ‘‘I want you to see this.’’ And I said, ‘‘Thank 
you, Mr. Disney.’’ He said—I said, ‘‘What do you call him?’’ He 
says, ‘‘Mortimer Mouse.’’ I said, ‘‘He’s wonderful.’’ He said, 
‘‘Thanks, Mickey.’’ Then Mr. Disney said to me, ‘‘Mickey. Mickey 
Mouse. How would you like me to name this mouse after you? I’ll 
call him Mickey Mouse.’’ I said, ‘‘Thank you.’’ Well, as years went 
on, I made five pictures for Disney—— 

[Pause.] 
Senator MANCHIN. We have lawyers telling us what to do, too, 

so don’t—— 
Mr. ROONEY. No, I was going to say—— 
[Laughter.] 
The Disney legal firm didn’t like what was happening. And I was 

fortunate enough—I was fortunate enough—to get my lawyers, who 
care. 

My stepdaughter—I mean, my daughter-in-law—I’ve got a lot of 
stepdaughters—but, my daughter-in-law helped immensely, and 
my wife’s son, Mark. 

So, that’s the story. Disney afforded me. People are not going to 
be able to afford these things. Now, how—who can they call? Have 
you got a number that you could say—or is the government going 
to—in villages and across our great country, a line where you can 
call and say, ‘‘I’m being abused, and I can’t take it no more?’’ ‘‘What 
was your number?’’ 

Senator MANCHIN. So, you recommend an elder abuse number. 
An elder abuse number. Basically, a very—— 

Mr. ROONEY. I certainly do. 
Senator MANCHIN. Yeah. 
Mr. ROONEY. You bet I do. 
Senator MANCHIN. I gotcha. 
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Mr. ROONEY. How else—and then they should have a team some-
where, that the government will supply to them, for the people, to 
say, ‘‘Don’t worry.’’ 

Senator MANCHIN. Well, the Chairman’s bill does that. I mean, 
the—he’s running on the right track. We just wanted to make sure 
that we were moving down the way that would be of best help to 
you. 

Mr. ROONEY. Well, I’m sure he feels as I feel. And I’m sure, la-
dies and gentlemen of the Senate, and Madam Senators—I’m sure 
that you’ll pass this bill. It is so badly needed in our great United 
States of America. 

Thank you for inviting me here. 
Senator MANCHIN. Thank you. 
The CHAIRMAN. Thank you, Mr. Rooney. You’re—— 
Mr. ROONEY. God bless. 
Chairman KOHL [continuing]. You were outstanding today. 
Mr. ROONEY. No, I wasn’t. I’m—— 
[Laughter.] 
I think it was a bad performance. 
The CHAIRMAN. You’re the best. 
Mr. ROONEY. Thank you. 
God bless you all. And God bless our country. 
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I. ELDER ABUSE 
 

A. What it is. 
 
l. Physical  abuse, emotional/psychological abuse, sexual abuse, financial abuse, 

isolation, abduction, and  neglect. 
 
2. "Commercial" (financial) elder abuse.  Elders can be an easy target because of their 

often trusting nature and because swindlers operate under the guise of the 
trustworthiness of a business and a personal trust relationship.  While the largest 
number of cases reported  involved family, friends, and caregivers, the aggregate dollar 
amounts lost through commercial  (financial) elder abuse was the highest.1  

 
a. Life and health insurance misrepresentation or theft. 
 
b. Predatory financial schemes. 
 

(l) Canned living trusts & annuities. 
 

i. People ex rel. Bill Lockyer v. Fremont Life Ins. Co., 128 Cal. 
Rptr. 2d 463 (Cal Ct. App. 2002). 

 
ii. In re Mid-Am. Living Trust Assocs., Inc., 927 S.W.2d 855  

(Mo. 1996). 
 
iii. "The public, particularly senior citizens, are told that the living 

trust is a cure-all for the problems entailed in asset 
management and wealth transfer, a claim with no more validity 
than the curative claim for snake oil."2 

iv. Salesmen sold trusts door-to-door and at senior citizen 
centers.3 

 
v. False investment claims. 

                                                           
1METLIFE MATURE MARKET INSTITUTE ET AL., BROKEN TRUST: ELDERS, FAMILY, AND 
FINANCES: A STUDY OF ELDER FINANCIAL ABUSE PREVENTION (2009). 
2Charles F. Gibbs, The Marketing of Living Trusts by Non-Attorney Promoters, 20 ACTEC (American College of 
Trusts and Estate Counsel) Notes 193,193 (1994). 
3 People v. Volk, 805 P.2cl 1J 16 (Colo. 1991). 
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vi. "Get rich quick" schemes. 
 
vii. Credit card/home loan "bailouts" . 

 
(2) False or misleading sales and promises relating to annuities, 

stocks, and bonds. 
 
(3) False or misleading banking practices. 
 
(4) Magazine and book publishers' solicitations. 
 
(5) Internet scums (i.e. medications; assistive devices/medical 

equipment; make-up and age-reduction remedies). 
 
(6) Identity theft (i.e. misrepresentation 'by various 

industries claiming need for confidential information for 
verification (purposes).4 
 

B. Who are the perpetrators?  Family members are more often the abusers than any other 
group. A significant number of perpetrators initially extend assistance to the elder and 
subsequently seize the opportunity, typically gradually over time, overcome by their 
greed or unwarranted sense of entitlement. 

 
1. Family members. 

 
2. Caretakers. 

 
3. Advisors. 

 
4. Nursing homes and their staff. 
 
5. Others in a relationship of trust to the elder. 
 
6. Fiduciaries, including guardians and conservators. 

 
C. What it isn't. 

 
1. Elder abuse is not always physical - financial elder abuse is under- recognized, 

underreported, and under-prosecuted.  For every known case of elder financial 
abuse, it is estimated that four to five cases may go unreported .5 
 

2. Not a new or shrinking problem. 
 

a. According to U.S. Census Bureau data, persons 65 years of age and 
older represented l 3% of the population in 2008. They will make up 
nearly 20% by 2030.6 

                                                           
4 METLIFE MATURE MKT.INST. ET.AL., supra note 1 . 
5 id. 
6U.S. Census Bureau, 2012 Statistical Abstract of the United States, available at 
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b. A recent study estimates that the illegal or improper use of an elderly 

person's funds, property, or assets may have cost victims at least $2.6 
billion in 2008.7 
 

c. Elder financial abuse is regarded as the third most commonly 
substantiated type of elder abuse, following neglect and emotional/ 
psychological abuse. It often occurs in community or institutional 
settings, accounting for 30%-50% of all forms of elder abuse, and the 
problem appears to be growing.8 

 
d. Over the past decade, there has been a 94 percent increase in reports of 

elder abuse to local departments of social services in Virginia.9 
 

3. Factors that contribute to financial and other forms of abuse. 
 

a. The economic instability of the family, resentment of caretaker 
responsibilities, stress on the caretaker, and abuse by the caretaker or 
drugs or alcohol.10 
 

b. Physical and cognitive impairments, other debilitating and dementia 
related illness, aging, and low social support among victims.11 
 

D. What is elder financial abuse? 
 
1. The precise definition of the term varies considerably from state to state.  All 

definitions, however, focus on the central concept of misuse of the eider's money 
or property. 

 
a. According to the National Center on Elder Abuse, elder financial abuse 

is the illegal taking, misuse, or concealment of funds, property, or assets 
of a vulnerable elder at risk for harm by another due to changes in the 
elders' physical functioning, mental functioning, or both. 

 
b.  Elder financial abuse is also called financial exploitation, 

misappropriation of funds, and fiduciary, economic, or material abuse.12 
 

c. The federal Older Americans Act defines "exploitation" as the 
"fraudulent or otherwise illegal, unauthorized, or improper act or process 
of an individual, including a caregiver or fiduciary, that uses the 
resources of an older individual for monetary or personal benefit, profit, 

                                                           
http://www.census.gov/compendia/statab/2012/tables/l2s0009.pdf  
7 U, S. Gov't Accountability Office, GA0-11-208, Elder Justice: Stronger Federal Leadership Could Enhance 
National Response to Elder Abuse 48 (2011) (citing METLIFE MATURE MKT.INST. ET.AL, supra note 1. 
8 METLIFE MATURE MKT.INST. ET.AL., supra note 1. 
9 Michelle L. Stevenson, Elder Abuse Alert: Considerations About a Hidden Problem, VIRGINIA  COOPERATIVE 
EXTENSION (November 30, 2011), http://pubs.exl.vt.edu/350/350-251/350-251.html.  
10 CAL. WELF. & INST. CODE § 15600 (West 2011). 
11 U.S. Gov't Accountability Office, supra note 7, at 44. 
12 METLIFE MATURE MARKET INSTITUTE ET AL., supra note l . 
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to gain, or that results in depriving an older individual of rightful access 
to, or use of, benefits, resources, belongings, or assets. "13' 
 

d. Alabama defines "exploitation" as "[t]he expenditure, diminution, or use 
of the property, assets, or resources of a protected person without the 
express voluntary consent of that person or his or her legally authorized 
representative . . .."14 
 

e. Louisiana defines the same term somewhat differently; "Exploitation" 
means the illegal or improper use or management of an aged person's or 
disabled adult's funds, assets, or property, or the use of an aged person's 
or disabled person's power of attorney or guardianship for one's own 
profit or advantage."15 

 
f. In contrast to these relatively general definitions, Minnesota has adopted 

a lengthy definition that explicitly defines "financial exploitation" : 
 

(1) In breach of a fiduciary obligation a person (l) engages in 
unauthorized  expenditure of funds entrusted to the actor by the 
vulnerable adult which results or is likely to result in detriment 
to the vulnerable adult; or (2) fails to use the financial  resources 
of the vulnerable  adult to provide food, clothing, shelter, health  
care, therapeutic conduct  or supervision  for the vulnerable 
adult, and the failure results or is likely to result in detriment to 
the vulnerable adult. 
 

(2) In the absence of legal authority a person: 
 

i. Willfully uses, withholds, or disposes of funds or 
property of a vulnerable adult; 

 
ii. Obtains for the actor or another the performance of 

services by a third person for the wrongful profit or 
advantage of the actor or another to the detriment of the 
vulnerable adult; 

 
iii. Acquires possession or control of, or an interest in, funds 

or property of a vulnerable adult through the use of 
undue influence, harassment, duress, deception,  or 
fraud; or 

 
iv. Forces, compels, coerces, or entices " vulnerable adult 

against the vulnerable adult's will to perform services for 
the profit or advantage of another.16 

 
g. Florida defines "exploitation" to include: 

                                                           
13 Older Americans Act § l02(18)(A), 42 U.S.C. § 3001 (2006). 
14 ALA. CODE § 38-9-2 (1975). 
15 LA, REV . STATE ANN. § 15:1503(7) (2011). 
16 MINN. STAT. ANN.§ 626:5572, subd. 9 (West 201l). 
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(1) Breaches of fiduciary relationships, such as the misuse of a 
power of attorney or the abuse of guardianship duties, resulting 
in the unauthorized appropriation, sale, or transfer of property; 

 
(2) Unauthorized taking of personal assets; 

 
(3) Misappropriation, misuse, or transfer of moneys belonging to a 

vulnerable adult from a personal or joint account; or 
 

(4) intentional or negligent failure to effectively use a vulnerable 
adult's income and assets for the necessities required for that 
person's support and maintenance.17  
 

(5) "Exploitation" also means a person who: 
 

i. Stands in a position of trust and confidence with a 
vulnerable adult and knowing, by deception or 
intimidation, obtains or uses, or endeavors to obtain or 
use, a vulnerable adult's funds, assets, or property with 
the intent to temporarily or permanently deprive a 
vulnerable adult of  the use, benefit, or possession of the 
funds, assets, or property for the benefit of someone 
other than the vulnerable adult; or 
 

ii. Knows or should know that the vulnerable adult lacks 
the capacity to consent, and obtains or uses, or 
endeavors to obtain or use, the vulnerable adult's funds, 
assets, or property with the intent to temporarily or 
permanently deprive the vulnerable adult of the use, 
benefit, or possession of the funds, assets, or property 
for- the benefit of someone other than the vulnerable 
adult.18  

 
h. In Illinois a person commits financial exploitation of an elderly person 

or a person with a disability when he or she stands in a position of trust 
or confidence with the elderly person or a person with a disability and 
he or she knowingly and by deception or intimidation obtains control 
over the property of an elderly person or a person with a disability or 
illegally uses the assets or resources of an elderly person or a person 
with a disability.19.  

 
i. Arkansas also has a detailed definition of "exploitation," which 

includes: 
 

(1) The "illegal or unauthorized use or management of an 
endangered person' s or an impaired person's funds, assets, or 
property; 

                                                           
17 FLA. STAT. ANN. § 415.102(8)(b) (West 2011). 
18 Jd. § 415, 102(8)(a). 
19 720 1LL. COMP. STAT. 5/17-56 (20J l)(cri mi11al statute). 
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(2) The use of an adult endangered person's or an adult impaired 

person's power of attorney or guardianship for the profit or 
advantage of one's own self or another; 

 
(3) The fraudulent or otherwise illegal, unauthorized, or improper 

act or process of a person, including a caregiver or fiduciary, 
that uses the resources of an endangered person, impaired 
person, or long-term care facility resident for monetary or 
personal benefit, profit, or gain, or that results in depriving the 
endangered person, impaired person, or long-term care facility 
resident of rightful access to or use of benefits, resources, 
belongings, or assets; or 

 
(4) The misappropriation of property of a long-term care facility 

resident, that is, the deliberate misplacement, exploitation, or 
wrongful, temporary, or permanent use of a long-term care 
facility resident’s belongings or money without the long-term 
care facility resident's consent."20 
 

E. Selected elder abuse statutes. 
 

1. Federal legislation. 
 

a. The Older Americans Act of 1965 (42 U.S.C. § 3001 et seq., as 
amended) (the "OAA") expresses the nation' s commitment to protecting 
vulnerable older Americans. 

 
b. In 1992, Congress created and funded a new Title VII, Chapter 3 for 

prevention of abuse, neglect, and exploitation.  Title VII Vulnerable 
Elder Rights Protection also includes provisions for long-term care 
ombudsman programs and state legal assistance development. 

 
c In 2000, provisions were added to Title VII to encourage states to foster 

greater coordination with law enforcement and the courts. 
 
d. In the 2006 amendments to the Older Americans Act, new language was 

added to Title II and Title VII emphasizing multi- disciplinary and 
collaborative approaches to addressing elder mistreatment when 
developing programs and long-term strategic plans for elder justice 
activities, New language in Title VII also expands the options for States 
and tribal organizations to use some portion of the Title VII allotments 
for detection, assessment, intervention, investigation of, and response to 
elder abuse, neglect, and exploitation, in addition to prevention and 
treatment. 21 

                                                           
20 ARK . CODE ANN. § 12-12-1703 (West 2011). 
21 Older Americans Act, NAT'L. CTR. ON ELDER ABUSE, 
http://www .ncea.aoa.gov/ncearoot/Main _Site/Library/Laws/Older_Americans_ Act.aspx (last visited Nov. 12, 
201l); Older Americans Act, DEPT. OF.HEALTH AND HUMAN SRVS. ADMIN. ON AGING, 
http://aoa.gov/AoARoot/AOA_Programs/OAA/index.aspx  (last visited Nov. 12, 2011). 
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e. The Elder Abuse Victims Act of 2011, proposed by Senator Herb Kohl 
(D-WI) and introduced to the U.S. Senate in March 2011. 

 
(1) The purpose of the Act is to "better protect, serve, and advance 

the rights of victims of elder abuse and exploitation by 
establishing a program  to encourage States and other qualified 
entities to create jobs designed  to hold offenders accountable, 
enhance the capacity of the justice system to investigate, 
pursue, and prosecute elder abuse cases, identify existing 
resources to leverage to the extent possible, and assure data 
collection, research, and evaluation to promote the efficacy and 
efficiency of the activities described in this Act,"22 

 
(2) This Act would establish an Office of Elder Abuse Justice at the 

Department of Justice. It would also strengthen law enforcement 
of crimes against seniors. 
 

(3) Current status: The bill is in the Judiciary Committee waiting to 
be marked up. 

 
(4) Two of the authors were privileged to accompany legendary 

actor and entertainer Mickey Rooney to testify before the U.S. 
Senate Special Committee on Aging on behalf of this 
legislation. There Mr. Rooney shared his personal experience 
with elder abuse and implored the Senators to pass the 
legislation as soon as possible.  (See Appendix, Testimony of 
Mickey Rooney.) 

 
2. State Legislation. 

 
a. California - The California Legislature, in enacting the Elder Abuse and 

Dependent Adult Civil Protection Act, recognized the following: 
 

(1) Elders and dependent adults may be subjected to abuse, neglect, 
or abandonment and that this state has a responsibility to protect 
these persons. 

 
(2) A significant number of these persons are elderly and that the 

elderly constitute a significant and identifiable segment of the 
population and that they are more subject to risks of abuse, 
neglect, and abandonment. 

 
(3) A significant number of these persons have developmental 

disabilities and that mental and verbal limitations often leave 
them vulnerable to abuse and incapable of asking for help and 
protection. 

 

                                                           
22 Elder Abuse Victims Act of 2011, S. 462, 112th Cong. (2011), available at http://thomas.loc.gov/cgi- 
·bin/query/z?c112:S.462:.  
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(4) Most elders and dependent adults who are at the greatest risk of 
abuse, neglect, or abandonment by their families or caretakers 
suffer physical impairments and other poor health that place 
them in a dependent and vulnerable position. 

 
(5) Factors which contribute to abuse, neglect, or abandonment of 

elders and dependent adults are economic instability of the 
family, resentment of caretaker responsibilities, stress on the 
caretaker, and abuse by the caretaker of drugs or alcohol.23 

 
(6) The purpose of the Elder Abuse and Dependent Adult Civil 

Protection Act is ''essentially to protect a particularly vulnerable 
portion of the population from gross mistreatment in the form of 
abuse and custodial neglect."24 

(7) The explicit purposes of the Act are to do the following: 
 

i. Require health practitioners, care custodians, clergy 
members, and employees of county adult protective 
services agencies and local law enforcement agencies to 
report known or suspected cases of abuse of elders and 
dependent adults and to encourage community members 
in general to do so, 

 
ii Collect information on the numbers of abuse victims, 

circumstances surrounding the act of abuse, and other 
data which will aid the state in establishing adequate 
services to aid all victims of abuse in a timely, 
compassionate manner. 

 
iii. Provide for protection under the law for all those persons 

who report suspected cases of abuse, provided that the 
report is not made with malicious intent.25 

 
b. Florida -The Florida Legislature, in enacting the Adult Protective 

Services Act, recognized the following: 
 

(1) There are many persons in this state who, because of age or 
disability, are in need of protective services. Such services 
should allow such an individual the same rights as other citizens 
and, at the same time, protect the individual from abuse, neglect, 
and exploitation. 

                                                           
23 CAL. WELF. & INST. CODE §§ l5600(a)-(e). 
24 Delaney v. Baker, 971 P.2d 986 (Cal. 1999); see also Mack v. Soung, 95 Cal.Rptr.2d 830, 835 (Cal, Ct.App. 
2000) [''The Act was expressly designed to protect elders and other dependent adults who 'may be subjected to 
abuse, neglect, or abandonment. . .' Within the Act, two groups of persons who ordinarily assume responsibilily for 
the 'care and custody' of the elderly are identified and defined: health practitioners and care custodians. . . The 
Legislature thus recognized that both classes of professionals - health practitioners as well as care custodians - 
should be charged with responsibility for the health, safety and welfare of elderly and dependent adults"] (internal 
citations omitted). 
25 CAL. WELF. & INST. Com:: § 15601. 
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(2) It is the intent of the Legislature to provide for the detection and 

correction of abuse, neglect, and exploitation through social 
services and criminal investigations and to establish a program 
of protective services for all vulnerable adults in need of them. 

 
 

(3) It is intended that the mandatory reporting of such cases will 
cause the protective services of the state to be brought to bear i n 
an effort to prevent further abuse, neglect, and exploitation of 
vulnerable adults. 

 
(4) In taking this action, the Legislature intends to place the 

fewest possible restrictions on personal liberty and the 
exercise of constitutional rights, consistent with due 
process and protection from abuse, neglect, and 
exploitation. 

 
(5) further, the Legislature intends to encourage the constructive 

involvement of families in the care and protection of vulnerable 
adults.26 
 

c. Georgia - The purpose of the Disabled Adults and Elder Persons 
Protection Act in Georgia is to provide protective services for abused, 
neglected, or exploited disabled adults and elder persons. It is not the 
purpose of the Act, however  to place restrictions upon  the personal 
liberty of disabled adults or elder persons, but the Act should be liberally 
construed to assure the availability of protective services to all disabled 
adults and elder persons in need of them .27 
 

d. Arkansas - The purpose of the Arkansas Adult and Long-Term Care 
Facility Resident Maltreatment Act is fourfold: 

 
(1) Provide a system for the reporting of known or suspected adult 

and long-term care facility resident maltreatment. 
 

(2) Ensure the screening, safety assessment, and prompt 
investigation of reports of known or suspected adult and long-
term care facility resident maltreatment. 

 
(3) Provide for a civil action, if appropriate, to protect maltreated 

adults and long-term care facility residents. 
 

(4) Encourage the cooperation of state law enforcement officials, 
courts, and state agencies in the investigation and assessment of 
maltreated adults and long-term care facility residents, and 
prosecution of offenders.28 

                                                           
26 FLA. STAT, ANN. § 415.101 (West 2011). 
27 GA. CODE ANN. §§ 30-5-1-30-5 - 10 (West 2011). 
28 ARK. CODE ANN. § 12-12-702 (Weslt2011). 
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II. ETHICAL  CONSIDERATIONS 
 

A. The incapacity (or potential incapacity) and mental decline of elderly clients can create 
uniquely difficult challenges to the ability of attorneys to comply with their professional 
ethical obligations.  Special care must be taken by attorneys representing clients in this 
area. 

 
B. As of September 2011, the District of Columbia and every state except California29 have 

adopted the ABA Model Rules of Professional Conduct ("MRPC").  There are significant 
variations in some of the state-specific versions of the MRPC, however, and each state's 
laws should be carefully reviewed. Those state variations are not discussed in this outline. 

 
C. Because the MRPC and comments do not provide sufficient guidance regarding the 

professional responsibilities of trusts and estates lawyers, the American College of Trust 
and Estate Counsel (ACTEC) has issued commentaries on the MRPC. 

 
D. Prospective Client with Diminished Capacity. 
 

1. As a threshold matter, the lawyer must determine whether the client has the 
requisite capacity to enter into an attorney-client relationship.  Can an attorney 
reasonably comply with the duty to provide information to and consult with a 
client with diminished capacity?  The concept of "informed consent" is essential 
to the operation of many other ethics rules.  If the client lacks the capacity to 
give informed consent, it is difficult to see how the lawyer can satisfy the 
requirements of the ethics rules. 

 
a. "Informed consent'' means agreement by the client after the lawyer 

communicates adequate information and explanation about material 
risks of and reasonably available alternatives to the proposed course of 
conduct.30 

 
2. The client must have the capacity to make decisions about the objectives of the 

representation, and the lawyer must abide by the client's decision .31 The lawyer 
can only limit the scope of the representation with the informed consent of the 
client.32 
 

3. The lawyer must keep the client reasonably informed, consult with the client 
about the representation, and explain matters to the client.33 

 
4. The lawyer must communicate information about fees charged to the client.34 

 
                                                           
29 In 2010, the Califomia State Bar Board of Governors received final recomendations on 67 proposed new and 
amended rules similar lo the MRPC. As of Oct. 28, 2011, the California State Bar is in the process of preparing a 
comprehensive petition to submit all 67 of the proposed new rules. 
http://ethics.calbar.ca.gov/Conmmittees/RulesCommission/ProposedRulesofProfessionalConduct.aspx. 
30 MRPC 1.0(e). 
31 MRPC 1.2(a). 
32 MRPC l .2(c). 
33 MRPC 1 .4. 
34 MRPC 1.5. 
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5. With certain narrow exceptions, the lawyer cannot disclose confidential 
information without informed consent.35 
 

6. Informed consent is required to waive conflicts of interest.36 
 

7. Sample engagement letters. (See Appendix, sample engagement letters.) 
 

8. Care is required during the screening process and initial interview with 
prospective clients.  Even if the representation is ultimately declined, the lawyer 
will be restricted from using or revealing information learned in the 
consultation (subject to the narrow exceptions under MRPC 1.9 for former 
clients).37 Also, a lawyer who has had discussions with a prospective client 
cannot represent another client with interests "materially adverse" to the 
prospective client in the same or "substantially related" matter, if the lawyer 
received information that could be "significantly harmful" to the prospective 
client, subject to certain exceptions under MRPC 1.18(d). Consideration should 
be given to a client screening process that identifies any warning signs about a 
prospective client's capacity. 

 
E. Existing Client with Diminished Capacity. 
 

1. MRPC 1.14 provides as follows with respect to an existing client with 
diminished capacity: 

 
a. When a client's capacity to make adequately considered decisions in 

connection with a representation is diminished, whether because of 
minority, mental impairment or for some other reason, the lawyer shall, 
as far as reasonably possible, maintain a normal client-lawyer 
relationship with the client. 

 
b. When the lawyer reasonably believes that the client has diminished 

capacity, is at risk of substantial physical, financial or other harm unless 
action is taken and cannot adequately act in the client's own interest, the 
lawyer may take reasonably necessary protective action, including 
consulting with individuals or entities that have the ability to take action 
to protect the client and, in appropriate cases, seeking the appointment of 
a guardian ad litem, conservator or guardian. 

 
c. Information relating to the representation of a client with diminished 

capacity is protected by Rule 1.6. When taking protective action pursuant 
to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to 
reveal information about the client, but only to the extent reasonably 
necessary to protect the client's interests. 

 
2. The ACTEC Commentaries to this section are instructive on several common 

scenarios, and provide in relevant parts as follows: 
 
                                                           
35 MRPC 1.6. 
36 MRPC 1.7. 
37 MRPC U 8(b). 
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a. "Implied Authority to Disclose and Act. Based on the interaction of 
subsections (b) and (c) of MRPC 1.14, a lawyer has implied authority to 
make disclosures of otherwise confidential information and take 
protective actions when there is a risk of substantial harm to the client. 
Under those circumstances, the lawyer may consult with individuals or 
entities that may be able to assist the client, including family members, 
trusted friends, and other advisors. However, in deciding whether others 
should be consulted, the lawyer should also consider the client's wishes, 
the impact of the lawyer's actions on potential challenges to the client's 
estate plan, and the impact on the lawyer's ability to maintain the client's 
confidential information. In determining whether to act and in 
determining what action to take on behalf of a client, the lawyer should 
consider the impact a particular course of action could have on the client, 
including the client's right to privacy and the client's physical, mental and 
emotional well-being. In appropriate cases, the lawyer may seek the 
appointment of a guardian ad litem, conservator or guardian or take other 
protective action.38 

 
b. "Risk and Substantiality of Harm. For the purposes of this rule, the risk 

of harm to a client and the amount of harm that a client might suffer 
should both be determined according to a different scale than if the client 
were fully capable. In particular, the client's diminished capacity 
increases the risk of harm and the possibility that any particular harm 
would be substantial. If the risk and substantiality of potential harm to a 
client are uncertain, a lawyer may make reasonably appropriate 
disclosures of otherwise confidential information and take reasonably 
appropriate protective actions. In determining the risk and substantiality 
of harm and deciding what action to take, a lawyer should consider any 
wishes or directions that were clearly expressed by the client during his 
or her competency. Normally, a lawyer should be permitted to take 
actions on behalf of a client with apparently diminished capacity that the 
lawyer reasonably believes are in the best interests of the client."39 

 
c. "Disclosure of Information. ABA Informal Opinion 89-1530 (1989) 

stated the authority of the attorney to disclose confidential and non-
confidential information as follows: [¶] [T]he Committee concludes that 
the disclosure by the lawyer of information relating to the representation 
to the extent necessary to serve the best interests of the client reasonably 
believed to be disabled is impliedly authorized within the meaning of 
Model Rule 1.6 [Confidentiality of information]. Thus, the inquirer may 
consult a physician concerning the suspected disability. [¶] The 2002 
amendments to MR PC 1.14 support this conclusion."40 

 
d. "Determining Extent of Diminished Capacity. In determining whether a 

client's capacity is diminished, a lawyer may consider the client's overall 
circumstances and abilities, including the client’s ability to express the 

                                                           
38 ACTEC, supra note 2, at. p. 131. 
39 Id. at p. 132. 
40 Id. 
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reasons leading to a decision, the ability to understand the consequences 
of a decision, the substantive appropriateness of a decision, and the 
extent to which a decision is consistent with the client's values, long-term 
goals, and commitments. In appropriate circumstances, the lawyer may 
seek the assistance of a qualified professional."41 

 
e. '"Lawyer Representing Client with Diminished Capacity May Consult 

with Client's Family Members and Others as Appropriate. If a legal 
representative has been appointed for the client, the lawyer should 
ordinarily  look to the representative to make decisions on behalf of the 
client. The lawyer, however, should as far as possible accord the 
represented person the status of client, particularly in maintaining 
communication. In addition, the client who suffers from diminished 
capacity may wish to have family members or other persons participate 
in discussion with the lawyer. The lawyer must keep the client's interests 
foremost. Except for disclosures and protective actions authorized under 
MRPC 1.14, the lawyer should rely on the client's directions, rather than 
the contrary or inconsistent directions of family members, in fulfilling 
the lawyer's duties to the client. In meeting with the client and others, the 
lawyer should consider the impact of a joint meeting on the attorney 
client evidentiary privilege." 42 
 

f. "Testamentary Capacity.  If the testamentary capacity of a client is 
uncertain the lawyer should exercise particular caution in assisting the 
client to modify his or her estate plan. The lawyer generally should not 
prepare a will, trust agreement or other dispositive instrument for a client 
who the lawyer reasonably believes lacks the requisite capacity.  On the 
other hand, because of the importance of testamentary freedom, the 
lawyer may properly assist clients whose testamentary capacity appears 
to be borderline. In any such case the lawyer should take steps to 
preserve evidence regarding the client's testamentary capacity. [¶] In 
cases involving clients of doubtful testamentary capacity, the lawyer 
should consider, if available, procedures for obtaining court supervision 
of the proposed estate plan, including substituted judgment 
proceedings.43 

 
3. The lawyer will often have valuable information about the capacity of the client, 

and must carefully consider the ethical duty of confidentiality when approached 
by family member for information or when contemplating the right course of 
action to protect a client with diminished capacity.  

 
4. MRPC 1.6 provides in part that a lawyer cannot reveal information relating to the 

representation unless the client gives informed consent (which the client may 
lack the capacity to deliver), or to the extent the lawyer "reasonably believes 
necessary" to prevent "reasonably certain death" or "substantial body harm", or 
"to comply with other law or a court order". This rule does not expressly 
contemplate disclosure of confidential information to protect the client from 

                                                           
41 Id. 
42 Id. 
43 Id. 
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financial abuse. However, Rule 1:14(c) allows a lawyer taking protective action 
(such as commencement of guardianship proceedings) to reveal information 
about the client but only to the extent reasonably necessary to protect the client's 
interests.  This is a difficult line to define, and easy to cross. 

 
5. The ACTEC Commentaries provide as follows with respect to client confidences: 

 
a. "Client Who Apparently Has Diminished Capacity. As provided in 

MRPC 1.14 . . . a lawyer for a client who has, or reasonably appears to 
have, diminished capacity is authorized to take reasonable steps to 
protect the interests of the client including the disclosure, where 
appropriate and not prohibited by state law or ethical rule, of otherwise 
confidential information. See ACTEC Commentary on MRPC 1.14 . . . A 
BA Inf. Op. 89-1530 (1989), and Restatement (Third), The Law 
Governing Lawyers, §§ 24, 51 (2000). In such cases the lawyer may 
either initiate a guardianship or other protective proceeding or consult 
with diagnosticians and others regarding the client's condition, or both . 
In disclosing confidential information under these circumstances, the 
lawyer may disclose only that information necessary to protect the 
client's interests [MRPC 1.14(c)]."44 

 
6. A court order should be considered for the protection of the lawyer. 

 
III. LITIGATION DETERANCE 
 

A. Disinheritance Statutes. 
 

1. Some states have enacted statutes that strip the inheritance rights of persons who 
commit financial elder abuse.  These state statutes are conceptually similar to 
slayer statutes, effectively disinheriting the individual who is convicted of the 
decedent's murder. From a policy perspective, these statutes reflect a view that 
elder abuse is so offensive to society that extreme penalty is appropriate. 

 
2. Total Disinheritance. 

 
a. Maryland -Under Maryland law, a person convicted of unlawfully 

obtaining property from a victim in violation of § 8-801 (b) of the 
Criminal Law Article [Financial crimes against vulnerable adults] shall 
be disqualified from inheriting, taking, enjoying, receiving, or otherwise 
benefitting from the estate, insurance proceeds, or property of the 
victim, to the extent provided in § 8-801(e) of the Criminal Law Article, 
and shall be treated as if the person predeceased the victim.45 
 

b. Oregon: 
 

(1) Property that would have passed by reason of  the death of a 
decedent to a person who was an abuser of the decedent, whether 
by intestate succession, by will or by trust, passes and vests as if 

                                                           
44 Id . at p. 75. 
45 MD. CODE ANN., Est. & Trusts § 11-1 11 (West 2011). 
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the abuser had predeceased the decedent. 
 

(2) Property that would have passed by reason of the death of an 
heir or devisee of a decedent to a person who was the abuser of 
the decedent, whether by intestate succession, by will or by 
trust, passes and vests as if the abuser had predeceased the 
decedent unless the heir or devisee specifically y provides 
otherwise in a will or other instrument executed after the death 
of the decedent.46 

 
c. Washington -WASH. REV. CODE ANN. Ch. 11.84 - Inheritance Rights of 

Slayers or Abusers. Washington has an elaborate scheme addressing the 
inheritance rights of slayers and abusers. 

 
(1) No slayer or abuser shall in any way acquire any property or 

receive any benefit as the result of the death of the decedent, but 
such property shall pass as provided in the sections following. 

 
(2) The slayer or abuser shall be deemed to have predeceased the 

decedent as to property which would have passed from the 
decedent or his or her estate to the slayer or abuser under the 
statutes of descent and distribution or have been acquired by 
statutory right as surviving spouse or surviving domestic partner 
or under any agreement made with the decedent. 

 
(3) Property which would have passed to or for the benefit of the 

slayer or abuser by devise or legacy from the decedent shall be 
distributed as if he or she had predeceased the decedent.47 

 
3. Partial Disinheritance. 

 
a. Arizona - ARIZ. REV. STAT. § 46-456 - Arizona's statutory scheme, 

although it does not effectuate a complete disinheritance, provides for 
fairly strict penalties.  In addition to being subject to treble damages,48 
the court may: 

 
(1) Order an abuser (a person who is in a position of trust and 

confidence to a vulnerable adult) who does not use the 
vulnerable adult's assets solely for the benefit of the vulnerable 
adult and instead uses the assets for the benefit of the abuser or 
the abuser's relatives, that the abuser will forfeit  all or a portion 
of the person's benefits under title 14, chapter 21 with respect to 
the estate of the vulnerable adult, including an intestate share, an 
elective share, an omitted spouse's share, an omitted child's 
share, a homestead allowance, any exempt property and a family 
allowance. 

 
                                                           
46 OR. REV. STAT. § 112.465 (2011). 
47 WASH. REV. CODE ANN. § 11.84.020 et seq, (West 2011). 
48 ARIZ. REV .STAT. § 46-456(B) (West 2011). 
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(2) Order that if the vulnerable adult died intestate, the vulnerable 
adult's intestate estate passes as if the abuser disclaimed that 
person's intestate share to the extent the court orders that person 
to forfeit all or a portion of the person's benefits under title 14, 
chapter 2. 

 
(3) Revoke, in whole or in part, any revocable: 

 
i. Disposition or appointment of property made in a 

governing instrument by the vulnerable adult to the 
abuser. 

 
ii. Provision by the vulnerable adult contained in a 

governing instrument that confers a general or non-
general power of appointment on the abuser. 

 
iii. Nomination or appointment by the vulnerable adult 

contained in a governing instrument that nominates or 
appoints the abuser to serve in any fiduciary or 
representative capacity, including serving as a personal 
representative, executor,  
guardian, conservator, trustee or agent.49 

 
iv. Sever any properties held in joint tenancy or, cause a 

forfeiture of the interest if the abuser failed to provide 
adequate consideration for the jointly held interest.50 

 
(4) One court has interpreted this statute to mean that if a violation 

of the statute is found, the forfeiture is mandatory and 
automatic.51  See In re Estate of Newman, 196 P.3d 863 (Ariz. 
Ct, App. 2008) -holding abuser forfeited benefits he would have 
received under decedent's will and since decedent's estate 
poured over into her trust, abuser forfeited all benefits accruing 
to trust after decedent's death, but left intact benefits under trust 
before decedent's death, which arose independently of will. 
 

b. Illinois Law provides for disinheritance except for property held in joint 
tenancy: 

 
(l) Persons convicted  of financial exploitation, abuse, or neglect of 

an elderly person or a person with a disability shall not receive 
any property, benefit, or other interest by reason of the death of 
that elderly person or person with a disability, whether as heir, 
legatee, beneficiary, survivor, appointee, claimant under Section 
18-1.1, or in any other capacity and whether the property, 
benefit, or other interest passes pursuant to any form of title 
registration, testamentary or no testamentary instrument, 

                                                           
49 49 Id. § 46-456(C)(2). 
50 Id. § 46-456(C)(3) 
51 In re Estate of Newmam, 196 P.3d 863 (Ariz. Ct. App. 2008). 
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intestacy, renunciation, or any other circumstance. 
 

(2) The property, benefit, or other interest shall pass as if the person 
convicted of the financial exploitation, abuse, or neglect died 
before the decedent, provided that with respect to joint tenancy 
property the interest possessed prior to the death by the person 
convicted of the financial exploitation, abuse, or neglect shall 
not be diminished by the application of this Section.52 
 

c. California has a modified version of the slayer statute. Rather than 
completely disinheriting an elder abuser, the perpetrator is deemed to 
have predeceased the decedent only to the extent the person would have 
been entitled to receive a distribution of the damages and costs the 
person is found liable to pay to the estate as a result of the abuse from 
the decedent's will, trust, or laws of intestacy: 
 

(1) Any person shall be deemed to have predeceased a decedent to 
the extent provided below where all of the following apply: 
 
i. It has been proven by clear and convincing evidence that 

the person is liable for physical abuse, neglect, or 
financial abuse of the decedent, who was an elder or 
dependent adult; 

 
ii. The person is found to have acted in bad faith; 

 
iii. The person has been found to have been reckless, 

oppressive, fraudulent, or malicious in the commission 
of any of these acts upon the decedent; and 

 
iv. The decedent, at the time those acts occurred and 

thereafter until the time of his or her death, has been 
found to have been substantially unable to manage his or 
her financial resources or to resist fraud or undue 
influence. 

 
(2) Any person shall be deemed to have predeceased a decedent to 

the extent provided in subdivision (c) if that person has been 
convicted of a violation of Section 236 of the Penal Code [false 
imprisonment) or any offense described in Section 368 of the 
Penal Code [climes against elders or dependent adults]. 

 
(3) Any person found liable for physical abuse, neglect, or financial 

abuse or convicted under the Penal Code sections stated above 
shall not (1) receive any property, damages, or costs that are 
awarded to the decedent's estate in an action described in 
subdivision (a) or (b), whether that person's entitlement is under 
a will, a trust, or the laws of intestacy; or (2) serve as a fiduciary 
as defined in Section 39, if the instrument nominating or 

                                                           
52 755 ILL. COMP. ANN. 5/2-6.2 (West 2011). 



Chapter 5—Predicting and Avoiding Conflicts of Interest

 5–40Elder Law 2018: Preparing Clients for the Future
 

appointing that person was executed during the period when the 
decedent was substantially unable to manage his or her financial 
resources or resist fraud or undue influence. This section shall 
not apply to a decedent who, at any time following the act or acts 
described in paragraph (1) of subdivision (a), or the act or acts 
described in subdivision (b), was substantially able to manage 
his or her financial resources and to resist fraud or undue 
influence within the meaning of subdivision (b) of Section 1801 
of the Probate Code and subdivision (b) of Section 39 of the 
Civil Code.53 

 
B. Pre-Death Probate and Contest of Wills. 

 
1. Problems with the Traditional Will Contest. 

 
a. Traditionally, a will could not be contested prior to the death of the 

testator because a will is ambulatory and does not speak until the 
testator's death, and a living person has no heirs with standing to bring a 
claim. 

 
b. Post-death will  contests can be frivolous and are unfortunately 

sometimes used to force a settlement that departs materially from the 
testator's intent.  The "American Rule" with respect to attorneys' fees 
has allowed the spread of frivolous litigation due to a lack of the 
possibility of fee-shifting to a party that contests a will unsuccessfully.  
Will contests place serious financial strain on the estate assets.  This risk 
to the estate assets has resulted in payment In settlement of frivolous 
claims, resulting in distribution of estate assets to persons not intended 
by the testator to be beneficiaries . 

 
c. Suits may be used by a disappointed heir to embarrass the testator and 

the testator' s beneficiaries. 
 
d. Wills may be invalidated due to technical errors in the formalities of 

execution, despite clear intent by the testator, and without an 
opportunity to correct technical errors. 

 
e. Determinations are burdened by arguably antiquated presumptions, 

procedures, and traditions that may frustrate the consideration of 
important evidence and frustrate the intent of the testator. 

 
f. Risk of judges and jurors imposing their own beliefs about the fair 

distribution of assets, rather than deferring to the freedom of the testator 
to dispose of property as the testator sees fit, even if unusual.  The 
wishes of the testator may not be given proper weight. 

 
g. Because the testator is not available to testify, the fact finder must rely 

on interior and indirect evidence, inferences, and speculation. 
 

                                                           
53 CAL. PROB. CODE § 259 (West 2011). 
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h. The evidentiary problems, and the burden placed on the proponent of 
the will to prove capacity, give a tactical advantage to persons bringing 
frivolous claims. 

 
i. Witnesses may be dead or unavailable. Evidence may be outdated or 

unavailable. 54 
 

2. Advantages of Pre-Death Probate and Contests. 
 

a. Greater certainty for the testator. Ability to preclude later contests, 
financial drain on the estate, and harassment of favored heirs. 

 
b, Testator is available to testify and personally defend against challenges. 

All other relevant evidence will be available and contemporaneous. 
Witness memories are fresh. 

 
c. The testator can testify as to intent, eliminating the need to reconstruct 

intent after death. 
 

d. Testator can testify as to the meaning of confusing wording. 
 
e. Errors in the formalities of execution can be identified, and there is an 

opportunity to correct errors. 
 
f. Judge and jury less likely to be motivated by their own beliefs about the 

fair distribution of assets. 
 
g. The circumstances of any disinheritance can be more fully explored. 
 
h. May deter frivolous contests brought as "strike suits" due to elimination 

of evidentiary advantages for contestants and availability of best 
evidence. Elimination of frivolous suits could preserve scarce judicial 
resources. 

 
i. The impact of the "shame factor by being forced to contest a will 

directly to the testator and the fear of disinheritance.55 
 

3. Potential Disadvantages and Other Concerns. 
 

a. Possible waste of judicial resources because a testator may still revoke a 
will that has been approved by the court; frequent changes to wills may 
mean frequent litigation.  The testator may die with no assets, rendering 

                                                           
54 See generally, Aloysius A. Leopold & Gerry W. Beyer, Ante-Mortem Probate: A Viable Alternative, 43 ARK. L. 
REV. 131 (1990); Adam F.Streisand, Rumors of Their Death are Greatly Exaggerated: The Pre- Death  Will 
Contest and Other Strategies in Conservatorship Liligation, CAL. TRUSTS AND ESTATES Q., Spring 2006; NEW 
YORK CITY BAR, COMMENT ON PERMJTTRNG PRE-MORTEM PROBATE IN THE STATE OF NEW YORK, Available at 
www.nycbar.org/pdf/report/Pre_Mortem_Probate.pdf  (last visited Nov. 12, 2011); Charles Huberty, No Good 
Deed Goes Unpunished: The Impact of New Jersey Court Rule 4:42- 9(A)(3) on Attorney Fees In Estate 
Litigation, 60.3 RUTGERS L. REV. 769 (2008). 

55 Id. 
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court approval meaningless. 
 
b. Court order may not bind all potential contestants due to births and 

deaths after the proceedings.  Risk of repetitive litigation as identity of 
heirs changes. 

 
c, Fear of offending the testator, or risk of disinheritance, may deter 

good faith and valid contests to wills. 
 
d. Risk of post-death claims based on alleged undue influence on the 

testator or fraud at the time of the proceedings. 
 
e. Risk that another state will not recognize or give effect to a pre- death 

proceeding in the event of a change in domicile prior to death of the 
testator, or with respect to out of state real property.56 

f. Damage to family relations. 
 
g. Heirs who would not be willing to initiate litigation, may be willing to 

fully participate in adversarial litigation commenced by the testator. 
 
h. Heirs are forced to make decisions about litigation without knowing 

the value of the estate at death, and cannot make a good determination 
of the economics of the potential litigation . 

i. Privacy concerns for the testator.57 
 
j. Due process concerns. 
 

4. States that allow pre-death will contests: 
 

a. Alaska - Alaska Stat. §§ 13.12.530 et seq. 
 

b. Arkansas - Ark. Code. Ann. §§ 28-40-201 et seq. 
 

c. Delaware -Del. Code Ann. tit. 12, § 3546 
 

d. Nevada - Nev. Rev. Stat. §§ 30.040, 164.015, 153.03l 
 

e. North Dakota -N.D. Cent. Code §§ 30.1-08.1-01 et seq. 
 
f  Ohio - Ohio Rev. Code Ann. § § 2107.081 et seq. 

 
5. States that do not generally permit pre-death will contests: 

 
a. New York -MHL § 81.29 

 
b. Indiana -- Ind , Code §§ 29-1-7-17 & 29-1-7-5; In re Guardianship of 

E.N., 877 N.E.2d 795 (Ind. 2007) 
 

                                                           
56 Id. 
57 Id. 
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6. Some states allow the conservator or guardian to make changes to an 
incapacitated person's estate plan (to create or modify wills or trusts, to make 
gifts, to execute disclaimers, etc.). 

 
a. California. 

 
(l) California Probate Code section 2580 allows a conservator to 

make a will, revoke or modify a preexisting trust, make gifts, or 
create revocable or irrevocable trusts under its substituted 
judgment  statute. 

 
(2) Murphy v. Murphy, 78 Cal. Rptr. 3d 784 (Cal. Ct. App. 2008).  

The California Court of Appeal held that where a conservator 
has been appointed for an incapacitated person, the court 
approves an estate plan for the incapacitated person under 
substituted judgment during the person's lifetime, and the court's 
order becomes final, later challenges to the estate plan after the 
person dies are barred.  Under this decision, challenges to the 
estate plan being presented to the court must be raised before 
the testator dies, and will be barred after death when the will 
actually "speaks." 

 
(3) Compare the Murphy opinion with California Rules of Court, 

rule 7.903, which states that trust instruments for trusts funded 
by court order (e.g., substituted judgment) must not contain 
non-contest provisions.58 
 
 

b. Illinois. 
 

(1) Illinois specifically authorizes a guardian to exercise "any or all 
powers" over the estate of a protected person that the protected 
person could exercise but for the incapacity. 

 
(2) This includes the power to create revocable or irrevocable trusts 

for the benefit of the protected person, modify a will or trust, and 
change beneficiaries for life insurance policies and retirement 
plans.59 

 
 

(3) Compare In re Estate of Henry60 with In re Estate of Michalak.61 

                                                           
58 See also Los Angeles County Superior Court Local Rules, rule 4.116, which states that trusts created or funded by 
court order, including trusts created pursuant to Probate Code sections 2580 et seq. ("substituted judgment"), are 
governed by California Rules of Court, rule 7.903. All such trusts must include provisions for protection of the trust 
assets against misuse and continuing supervision by the court. Except as provided in subdivision (c) herein, or unless 
the court otherwise orders for good cause shown, trusts created or funded by court order must not contain no-contest 
provisions . 
59 755ILL. COMP. STAT. § 5/1la-l8(a-5) (West 2011). 
60 919 N.E.2d 33 (Ill. App. Ct. 2009). 
61 934 N.E.2d 697 (Ill..App. Ct. 2010). 



Chapter 5—Predicting and Avoiding Conflicts of Interest

 5–44Elder Law 2018: Preparing Clients for the Future
 

i. In re Estate of Henry, 919 N.E.2d 33 (Ill. App. Ct. 
2009) -court held that potential beneficiaries (a 
caretaker and named executor) lacked standing to 
challenge the court's amendment to a ward's will where 
their respective interests in the ward's property would 
not vest until the ward's death.  The caretaker and 
executor lacked standing because the fact that the ward 
was still alive negated any present vested interest in the 
assets resulting only in expectancies. The proper 
remedy would be a will contest after the ward's death, 
when their rights, if any, under the superseded will 
would have vested. Also, the potential beneficiaries 
would not be collaterally estopped from raising another 
challenge after the ward's death (as was the case in 
Murphy v. Murphy, supra) because their lack of 
standing in the underlying suit would not create any 
danger of collateral estoppel. 

 
ii. In re Estate of Michalak ,934 N.E.2d 697 (Ill. App. Ct. 

2010) -Court held that successor beneficiaries of a 
revocable intervivos trust that a ward had created prior 
to her adjudication as a disabled adult had standing to 
challenge petition seeking to amend the trust to remove 
successor beneficiaries and replace guardian as the 
successor trustee and contingent beneficiary of trust 
alleging that ward was under insufficient or diminished 
capacity when she executed trust. The Court 
distinguished Estate of Henry, supra, finding that the 
principal distinction between a will and a trust is that in 
the former, the beneficiary has no interest until the 
death of the testator, while in the latter, beneficiary has 
an interest the moment the trust is created and the fact 
that a beneficiary's actual enjoyment of the trust res is 
contingent upon the settlor's death does not negate the 
existence of a present interest in the beneficiary during 
the settler's lifetime. The beneficiaries' remainder 
interest in this case was vested, rather than contingent 
and therefore, they had standing to appeal the circuit 
court's order. 

 
c. Georgia law allows a conservator to create or continue a ward's estate 

plan, make transfers of the ward's personal or real property, outright or 
in trust, under the supervision of the court and a guardian ad litem.62 

 
d. Florida permits pre-death "caveats" to be filed with the court. This statute 

provides that "[a]ny interested person who is apprehensive that an estate, 
either testate or intestate, will be administered or that a will may be 
admitted to probate without that person's knowledge may file a caveat 
with the court." 

                                                           
62 GA. CODE A NN. § 29-5-36 (West 2011). 
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e. If a caveat has been filed by an interested person other than a creditor, 
the court may not admit a will of the decedent to probate or appoint a 
personal representative until formal notice of the petition for 
administration has been served on the caveator or the caveator's 
designated agent and the caveator has had the opportunity to participate i 
n proceedings on the petition, as provided by the Florida Probate Rules. 
A caveat filed before the death of the person for whom the estate will be 
administered expires 2 years after filing.63 
 

7. Recent Case Study: Deirdre Foster v. Winifred Foster, 2010 Ark. App. LEXIS 
629 (September 15, 2010). 

 
a. Winifred Foster filed a "pre-death will contest" action during her 

lifetime to declare the validity of her will and her living trust dated June 
26, 2007. The execution ceremony was videotaped . The circuit court 
upheld the validity of the documents. 

 
b. Winifred's granddaughter, Deirdre, appealed  the  circuit court's 

determination alleging that: (1) the will was not properly executed; the 
will was procured by her sister, Nayla, by undue influence; collateral 
estoppel prevented Nayla from claiming Winifred was competent; and 
(4) the trial court ignored evidence of incompetence and lack of 
testamentary capacity.  
 

c. On appeal, the court affirmed  the trial court on the grounds that: 
Deirdre's failure to raise each argument at trial prevented ruling on each 
issue in Deirdre's favor on appeal; (2) the will was validly executed and 
signed by two witnesses in Winifred's presence; (3) publication was 
made by inference from Winifred's explanation of her bequests to Nayla 
prior to execution; (4) Winifred's attorney had contacted her about 
preparing the June 2007 documents, and Winifred had paid him directly 
for drafting the will and trust; (5) Winifred stated in the video that she 
intended Nayla to be the sole beneficiary under her will; (6) collateral 
estoppel did not apply to Nayla's prior filing of a guardianship action for 
Winifred, because the issue had not actually been litigated and Winifred 
had not been finally adjudicated incompetent; and (7) complete sanity in 
a medical sense at all times is not essential to testamentary capacity, 
provided capacity exists at the time the will is executed. 

 
d. The trial court had sufficient evidence to conclude that Winifred had the 

requisite capacity, based on video and witness testimony, at the time of 
the signing. 

 
C. No Contest Clauses. 

 
1. Enforceable in most states. 

 
a. In many jurisdictions, no contest clauses are strictly enforced either by 

                                                           
63 FLA.STAT. ANN § 731.110 (West 2011). 
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common law or statute.64· 
 

b. In some jurisdictions, subject to a "probable cause exception" where the 
clause may not be enforced if there is probable cause for the contest.65 

2. Unenforceable in a small number of states.66 
 

3. Depending on state law, full enforcement may be subject to limitations for public 
policy reasons as a matter of common law or statute. 

 
a. Strict construction against forfeiture. 
 
b. May not apply to suits for breach of fiduciary duty or similar actions. 
 
c. May not bar statutory spousal election rights. 
 
d. May not apply to creditor claims, 
 
e. Modification of trusts. 
 
f. Conservatorship proceedings. 
 
g. Appointment and removal of fiduciaries. 
 
h. Annulment of marriages. 
 
i. Preliminary probate matters. 
 
J. Claims that a document is a forgery with good cause. 

 
4. Recent Case Studies. 

 
a. In Re Estate of Dorsey W. Rohrbaugh, 80 Va. Circ. 253 (Fairfax Cir. 

Ct., March 31, 2010). 
 

(1) Dorsey and Geanie Rohrbaugh were married in 1974. Before 
their marriage, they entered into a premarital agreement in 
which Mrs. Rohrbaugh waived various rights including the 
right to claim an elective share and any rights to Mr. 
Rohrbaugh's property in Orlando, Florida. 

 
(2) Mr. Rohrbaugh died in 2002, and his sons from a prior marriage 

qualified as executors under the will. Under his will, Mr. 
Rohrbaugh gave his wife his interest in the Orlando property and 
provided a trust for her benefit to be funded with property in 
Virginia or the proceeds from the sale of the Virginia property. 
Mr. Rohrbaugh left the residue of his estate to his four children 

                                                           
64 See, e.g., Keener v. Keener, 278 Va. 435 (2009); Chaney v. Cooper, 954 S.W.2d 510 (Missouri 1997); 
N.Y. EPTL Section 3-3.5(b). 
65 See. e.g., UPC § 3-905; NEB. REV. STAT. § 30-24, 103; N.M. STAT. ANN. § 45-2-517. 
66 See, e.g., FLA. STAT. ANN. § 732.517; IND. CODE § 29-1-6-2 (2011). 
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from a prior marriage. Before his death, Mr. Rohrbaugh sold the 
Orlando property and purchased property in Inverness, Florida, 
with the proceeds. Mr. Rohrbaugh's will contained a no-contest 
clause that left any contestant to the will only $100. 

 
(3) In 2002, Mrs. Rohrbaugh filed a twelve-count complaint against 

the executors, which included claims to void the premarital 
agreement, breach of the agreement, elective share claims, and 
claims to the Florida and Virginia properties owned by Mr. 
Rohrbaugh at his death. Mrs. Rohrbaugh nonsuited various 
claims, and her other claims were found to be barred by laches or 
the premarital agreement.  Cross appeals to the Virginia 
Supreme Court were denied. 

 
(4) In 2004, Mrs. Rohrbaugh filed another suit against the executors 

for $2 million claiming conversion of property by the executors 
and re-alleging her contract claims. At trial, Mrs. Rohrbaugh 
admitted on cross examination that she was contesting what she 
felt was the "will from hell" and that she was aware of the 
consequences of the no-contest clause, While the second suit was 
pending, the executors filed a motion claiming that Mrs. 
Rohrbaugh violated the no-contest clause. The trial court 
concluded that she had violated the clause, but the Virginia 
Supreme Court reversed and remanded the ruling due to lack of 
evidence of the second lawsuit formally in the record. 

 
(5) On remand, the Fairfax circuit observed that no-contest clauses 

are strictly applied in Virginia in order to protect the testator s 
right to dispose of his property as he sees fit, and the societal 
benefit of deterring bitter family disputes that will contests 
frequently engender. Reviewing the facts of this particular case, 
the court concluded that: (1) Mr. Rohrbaugh intended, by the use 
of the phrase "to the extent permitted by law," that the no-contest 
clause be given the broadest possible scope; (2) Mrs. 
Rohrbaugh's claims were designed to grant her property rights 
that were broader than those provided under the will; (3) Mrs. 
Rohrbaugh on cross examination revealed that her motive was to 
contest the will; and (4) Mrs. Rohrbaugh's cumulative actions 
constitute an indirect contest or claim against the will that 
violates the no-contest clause. For these reasons, the court held 
that Mrs. Rohrbaugh forfeited all rights under the will other than 
$100. 

 
b. Derringer v. Emerson, 729 F.Supp.2d 286 (D.C. Cir. 2010). 

 
(1) Richard Solem executed a living trust agreement in 2004, with 

himself as trustee, that provided at his death for the distribution 
of more than $2 million to his daughters and the balance to his 
charitable foundation. The trust contained a no-contest clause. 
In 2004, Solem sent a memorandum to his common law wife 
expressing his decision to change his trust to leave everything to 
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the foundation. Thereafter, Solem executed a notarized 
summary of the changes to his trust, and informed his daughters 
that he had made changes to his estate plan. 
 

(2) Solem died in 2006. In 2009, the daughters filed a complaint 
seeking a declaration that the trust was not validly amended, and 
that they were entitled to a distribution of $2 million. Solem's 
common law wife as successor trustee, moved for summary 
judgment on the grounds that the action was banned by the 
statute of limitations. 

 
(3) The federal district court for the District of Columbia, applying 

Virginia law, granted the motion for summary judgment and 
dismissed the daughters' claims as untimely on the following 
grounds: (1) a resort to the means provided by law to attack a 
will is a contest; (2) whether an action seeking interpretation of 
a will is a contest depends on the no-contest clause and the facts 
of the case; (3) an action that would thwart the purpose of the 
will is a contest; (4) Solem had the right to amend the trust by a 
writing delivered to the trustee, but since he was the trustee he 
only had to put in writing his amendments to render them 
effective; (5) the daughters' claims challenging the amendment 
sought to invalidate the amendments and amounted to a contest; 
and (6) a trust contest must be brought within two years after the 
settlor's death (or six months after receiving certain notice), and 
the daughters' claims were brought two years after the statute of 
limitations had expired on the claims. 

 
c. Claude Arnall v. Dawn Arnall, No. BP112725, 2011 WL 150187 

(Cal. Ct. App. Jan. 19, 2011). 
 

(1) Roland Arnall died on March 17, 2008, leaving a trust with his 
wife, Dawn, as trustee. Under the trust terms, Dawn was directed 
to pay all taxes and expenses from the trust and then distribute 
the balance of the trust estate into sub- trusts in a fixed order of 
priority: (l) $100 million for Dawn; (2) then, $25 million for 
each of Roland's two children; and (3) then, $10 million for 
Roland's brother Claude.  The trust provided that the trustee had 
six months to fund the various sub-trusts.  As of January 19, 
2011, none of the sub-trusts bad been funded. 

 
(2) Claude sued to compel Dawn to distribute assets and for an 

accounting, and filed a safe harbor application seeking a 
determination of whether his proposed petition would violate the 
trust's no-contest clause. The probate court ruled that the 
proposed petition for accounting and distribution would not 
violate the no-contest clause. Dawn appealed on the basis that 
Claude sought to alter the trust's express funding priority by 
seeking funding of his share before payment of expenses or 
funding of the other sub- trusts. 
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(3) The Court of Appeals affirmed the probate court on the grounds 
that Claude did not attack or seek to impair or invalidate any 
provision of the trust in violation of the no- contest clause) and 
rather sought to "only to force Dawn to make the distribution 
exactly as specified in the trust." 

 
(4) The court further noted that according to the applicable version 

of section 21305 of the California Probate Code, a pleading 
based on the trustee's inaction as a fiduciary does not violate a 
no-contest clause as a matter of public policy. Section 21305 was 
repealed as of January 1, 2010. 

 
d. In re Roland and Dawn Arnall Living Trust, Nos. BP112725 & 

BP115450, 2010 WL 4678908 (Cal. Ct. App. Nov. 19, 2010). 
 

(1) Claude Arnall filed two identical safe harbor applications 
under section 21320 of the California Probate Code, one with 
respect to a trust and one with respect to the will of his 
brother the decedent, Roland Arnall, based on an alleged 
partially performed oral contract.  Claude's claim sought 
$47.2 million representing the alleged unpaid portion of a 
contract for the sale of his interest in a company he had 
jointly owned with the decedent. 

 
(2) Strictly construing the no-contest clause, the probate court found 

that neither claim violated the instruments' respective no-contest 
clause provisions. Dawn appealed . 

 
(3) On appeal, the California Court of Appeals affirmed the probate 

court, finding that Claude's claim was a creditor's claim seeking 
only to collect money owed him under an oral sales agreement 
and therefore did not violate the no- contest clause. The court 
based its holding on the fact that clothing in Claude's safe harbor 
petition challenged the trust or will's characterization of the 
decedent's dispositions or the relative percentage allocations to 
each beneficiary, and rather merely reduced the amount of the 
money given to other beneficiaries. 

 
(4) Further, the court denied Dawn's request on appeal to include a 

finding that Claude would be deemed to have violated the no-
contest clauses, if a court later found that Claude's claim was 
frivolous, noting that the decision about whether the 
beneficiary's proposed  action would be a will contest may not 
involve a determination of the merits of the action itself. 

 
e. Kaufman v. JP Morgan Chase Bank, No. B218174, 2010 WL 

4246130 (Cal. Ct. App. Oct. 28, 2010). 
 

(1) In March of 2009, Glory Kaufman, as beneficiary of the Donald 
B. Kaufman Revocable Trust, filed two applications under 
California Probate Code section 21320 for a determination that 
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proposed petitions to remove and surcharge the trustee would not 
violate the trust's no-contest provision. The proposed petitions 
alleged breach of fiduciary duty, and an amended petition 
alleged gross negligence and reckless indifference by JP Morgan 
Chase Bank as trustee for failing to monitor and timely sell AIG 
stock as it declined in value. 

 
(2) The trustee argued that the petitions violated the no-contest 

provision by seeking to attack a provision of the trust which 
specifically authorized the trustee to retain all share of stock in 
Kaufman & Broad Inc. or its successor, and because AIG was 
the successor in interest to KBI. The trial court denied Glory's 
application on grounds that a decision would require a 
determination of whether AIG was in fact the successor to KBI, 
which would be outside the scope of the 21320 application. 

 
(3) On appeal, the California Court of Appeals explained that a trial 

court ruling under section 21320 may not consider the merits of 
the proposed action itself because a beneficiary is not entitled to 
two determinations of the merits of the proposed actions. The 
court affirmed the denial of the application on the basis that the 
determination of whether AIG was the successor in interest to 
KBI would impermissibly be a determination on the merits. 

 
f. Lange v. Nusser, No. G042954, 2011 WL 721481 (Cal. Ct. App. March 

2, 2011). 
 

(1) Ardene Lange executed a revocable trust on January 21 , 1997. 
Under the trust agreement, Ardene provided at her death for her 
daughter, Lynda, 58 percent of the trust, and the remaining 42 
percent to her other two children and a grandchild.  The sole 
trust asset was Ardene's home. Lynda lived in the home with 
Mrs. Lange from February of 2004 until Mrs. Lange's death on 
July 30, 2007, at which point, Lynda became successor trustee 
of the trust. 

 
(2) After Mrs. Lange's death, Lynda continued to live in the house 

and cared for Mrs. Lange's cats as provided for in the trust.  
Lynda did not pay rent, but paid for all house expenses, the costs 
of caring for the cats, and allowed her children to live in the 
house rent free in return for their help with the expenses. 

 
(3) On November 10, 2008, the other trust beneficiaries filed a 

petition for interpretation of the trust, an accounting, and 
claiming that Lynda breached her fiduciary duties as trustee and 
should be removed.  The other beneficiaries asked the court to: 
(1) determine whether any of the cats belonging to Mrs. Lange 
at the time of her death (which the court referred to as the "cat 
beneficiaries") were still alive, and if not, to order distribution of 
the trust assets to the residual beneficiaries; and (2) interpret the 
trust provisions for the cats to allow Lynda to arrange for 
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alternative placements for any living cats, and to sell the house 
and distribute the proceeds. 
 

 (4) The beneficiaries alleged that Lynda had abused her discretion 
by living in the home rent free to care for the cats and failing to 
make the trust property productive. 

 
(5) The probate court ruled in Lynda's favor, and held that the 

beneficiaries had violated the trust's no-contest clause, thereby 
forfeiting their interests, the beneficiaries appealed. 

 
(6) On appeal, the court noted that Section 21305 of the California 

Probate Code governed (it has since been repealed) and 
therefore a safe harbor application seeking interpretation of the 
no-contest clause alone did not violate the clause itself. The 
court reversed the probate court, and held that the beneficiaries 
sought only an interpretation of the trust and did not challenge 
the trust's validity, and rather asked the probate court to 
determine whether any cat beneficiaries existed and to establish 
them by some form of identification, none of which amounted to 
a contest.  The court also noted that California's statute 
governing animal trusts (CAL. PROB. CODE § 15212) 
mandates distribution to the residual beneficiaries upon the death 
of the last cat beneficiary under the trust, and therefore a request 
for a finding as to whether any cat beneficiary was still living 
did not thwart the cat provision and instead sought only to 
ensure proper implementation of the  trust's provision. 

 
g. Fazzi v. Klein, 119 Cal. Rptr. 3d 224 (Cal Ct. App. 2010). 

 
(1) On January 29, 1987, Norma Jean Klein and her husband, Lloyd, 

created a joint revocable trust called the Klein Family Trust, and 
executed pour over wills. Norma and Lloyd served as co-trustees 
during their lives. Under the trust agreement, on the death of 
either spouse, the survivor as trustee was to divide the trust 
assets into three sub-trusts, two of which were to become 
irrevocable at the first spouse's death,  Norma's son, Christopher, 
and Norma's other children and stepchildren were named as 
remainder beneficiaries of the irrevocable sub-trusts. The trust 
agreement contained a no-contest clause. The trust agreement 
also specified a procedure for appointing successor trustees upon 
the death of either spouse, and designated Norma's other son, 
Michael, as successor trustee. 

 
(2) Lloyd died and Norma became sole trustee, Nine months later, 

Norma executed an asset allocation agreement providing for the 
funding of the three sub-trusts. 

 
(3) In November of 2008, Christopher filed an application for safe 

harbor determination under California Probate Code former 
section 21320 whether his proposed petition constituted a 
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contest to the trust . Christopher' s petition sought: (1) removal 
of Norma as trustee for cause; (2) a determination that the 
provisions designating Michael as successor trustee only applied 
to the original trust and not to the irrevocable sub-trusts, but that 
if the designation did apply to those trusts, a determination that 
Michael was unfit to serve and disqualified from serving as 
successor trustee; and (3) appointment of a professional 
fiduciary as successor trustee of the irrevocable sub-trusts.  

 
(4) The trial court granted Christopher’s safe harbor petition on the 

grounds that the sub-trusts did not contain a no-contest clause or 
incorporate the no-contest clause contained in the original trust 
by reference. 

 
(5) On appeal, the California Court of Appeals reversed the trial 

court and found that the intent that the no-contest clause apply 
to the sub-trusts was implicit in the trust document, noting that 
because the original trust was revocable, a contest was never a 
possibility during the joint lives of the settlors. 

 
(6) The court similarly rejected the argument that the successor 

trustee provisions did not apply to the sub-trusts, and refused to 
find that Michael was unfit to serve because of his lack of 
necessary education or his hostile attitude toward Christopher, 
noting the importance of the settlors' choice of a trustee. 

 
(7) The court agreed that, assuming the claim was not frivolous, 

Christopher's request to remove Norma for cause did not violate 
the no-contest clause because the trust contained no prohibition 
or provision at all on an action to remove an individual trustee 
for cause. The court noted that even if the no-contest clause at 
issue had specifically prohibited any action to remove a trustee, 
the provision would have been unenforceable because a trustee 
cannot hide behind a no-contest clause and commit breaches of 
fiduciary duty with impunity. 
 

IV. PUNISHING A THIEF (OR DEFENDING THE WRONGLY ACCUSED) 
 

A. Civil Action vs. Criminal Action. 
 

1. Burden of proof. 
 

a. In those jurisdictions that provide for a civil cause of action for elder 
financial abuse, the burden of proving elder financial abuse is usually 
preponderance of the evidence. 

 
b. In a criminal proceeding, the prosecutor's burden of proof is beyond a 

reasonable doubt. 
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2. Remedies. 
 

a. In a civil matter, if a defendant is found liable for financial elder abuse, 
damages are paid to the victim or victim's representative. 

 
b. In a criminal proceeding, in addition to restitution, prison time and/or a 

fine may be assessed.  The fine is not necessarily paid to victim. Some 
jurisdictions may also require the abuser to undergo counseling as a 
condition for probation and the payment of any and all attorney's fees 
incurred in bringing the action against the abuser. 

 
3. Procedure. 

 
a. In a civil matter, anyone can be a party. There is no right to an attorney 

and there are no Constitutional protections such as the right to remain 
silent. In addition to alleging elder financial abuse and seeking money 
damages, an elder may demand an accounting since oftentimes the 
extent of the misappropriation of the elder' s assets is unknown. 

 
b. In a civil action in Florida, if any party is over the age of 65, such party 

may move the court to advance the trial on the docket.  The motion may 
be filed and served with the initial complaint or anytime thereafter.67 
 

c. In a criminal matter, the state or federal movement is accusing a person 
or people of the crime. If the accused person cannot afford an attorney, 
one must be provided to them through the public defender’s office. 
Anyone who is accused and questioned is always reminded of their 
Constitutional rights, including the right to meet with his or her attorney 
and the right to remain silent when questioned. 

 
B. Civil Court vs. Probate Court. 

 
1. Some states have a separate department that deals exclusively y with probate 

matters.  In those states that have separate probate departments or courts, such 
courts have exclusive, subject matter jurisdiction over certain and specific 
matters under that state's probate code.  Such courts are also courts of general 
jurisdiction with all the powers of a civil or superior court. 

 
2. Because actions involving common questions of law and fact may be 

consolidated, joint hearings or trials may be held, and the probate court may end 
up hearing claims that are not normally associated with probate cases.  Similarly, 
civil courts may hear probate matters and so long as no objection is made, the 
parties may waive their claims that the matter should properly be transferred to 
the probate court. 

 
3. Like California, for example, there is no such thing as a distinct probate court in 

Arizona.  Arizona has a single trial court of general jurisdiction,  the superior 
court.   "There is no probate court apart from the superior court."  The Arizona 
Constitution grants subject matter jurisdiction in probate matters to the Superior 

                                                           
67 FLA. STAT. ANN. § 415.1115. 
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court. The superior court is authorized to and often does consolidate related civil 
actions with probate proceedings.68 

 
4. Elder abuse cases are not, by themselves, matters that typically fall within the 

jurisdiction of the probate courts.  When brought in conjunction with a 
conservatorship or guardianship proceeding, or on behalf of a ward who has 
allegedly suffered abuse, however, the proceedings may be initiated in the 
probate court or consolidated into one court. 

 
C. Jury Trial  vs . Bench Trial. 

 
l. A defendant is entitled to a jury trial on legal claims but not on equitable claims. 

An elder financial abuse action is most often a legal action against the abuser for 
the return of the elder’s misappropriated funds and as such, is a legal action in 
which the abuser is entitled to a jury trial. Because the extent of misappropriation 
is oftentimes unknown, an accounting claim may be brought together with the 
elder financial abuse claim. 

 
2. The right to a jury trial is not eliminated simply because the matter may be filed 

in or consolidated with an ongoing probate proceeding. 
 
3. A bench trial is a trial before a judicial officer only instead of an entire jury. In a 

bench trial, a judge determines all questions of law and is the trier of fact, 
whereas in a jury trial the judge is responsible for questions of law and the jury is 
the trior of fact. In general, bench trials are governed by the same rules as jury 
trials. The rules of evidence and procedural methods are the same in both. 

 
4. In the United States, jury trials are available in both civil and criminal cases.  In 

some states, there is no right to a jury trial in probate proceedings unless one is 
constitutionally required.69 Dec relief, equitable claims -usually no entitlement to 
jury trials; claims for money damages - right to jury trial. 

 
5. Most state constitution’s guarantee the right to a civil jury trial in state courts. 

(Right to trial by jury in federal court – 7th Amendment right to trial by jury in 
criminal cases – 6th  Amendment.) Although there is no United States 
constitutional right under the 7th  Amendment to jury trial in state courts, in 
practice, almost every state except Louisiana, which has a civil law legal 
tradition, permits jury trials in civil cases in state courts on substantially the same 
basis that they are allowed under the 7th Amendment in federal court.70 

6. Despite similar procedural guidelines; however, bench trials are often less formal 
than jury trials.  For example, the court may allow the admission of provisional 
evidence in a bench trial, as this evidence could always be struck in the future 
without fear of misleading a jury. Additionally, bench trials can often be faster 

                                                           
68 Ariz.R .Civ.P' . 42(a); Marvin Johnson, P.C. v. Myers, 907 P.2d 6 (Ariz. 1995). 
69 See, e.g.. ARIZ, REV. STAT. § 14-306 (2011); see also CAL. PROB.CODE § 825 (West 201l); Estate of Newman, 196 
P.3d 863, 875 (Ariz. 2008); Lavey v. Doig, 6 So. 259 (Fla. 1889); In re Estate of Cheek, 53 P.3d 113, 117 (Wyo. 
2002) (no right to jury trial in probate proceedings); Estate of Biewald , 468 N.E.2d l321 , 1325-26 (Ill. App. Ct. 
1984) (since probate proceed ngs are purely statutory, unless a section of the Probate Act provides a right to jury in a 
particular probate proceeding, there exists no right to a jury in probate proceedings). 
70 See  http://en.wikipedia.org/wiki/Jury_trial#cite_note-6. 
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than jury trials, as time is not spent selecting, sequestering, and instructing a jury. 
 
7. In California, the rules relating to jury trials are dictated by the court in which the 

proceeding is initiated. For example, proceedings under the Probate Code do not 
provide for jury trials except in the limited case of conservatorship matters 
regarding the determination of whether or not there should be a conservatorship 
(as opposed to who should be appointed the conservator). 

 
8. Possible advantages to a bench trial/disadvantages to jury trial: 
 

a. Where the facts of the case involve subtle legal distinctions that a judge 
would appreciate but a jury might neglect. 

 
b. Where the legal issue in the case is based on technical arguments 

requiring the type of legal distinctions that only a judge is likely to 
understand. 

 
c. When the presentation of facts might be detrimental if presented to a 

jury. 
 
d. In criminal cases, when the defendant seeks reduced charges rather than 

a not guilty verdict or where a defendant who faces a weak case but has 
an extensive prior record fears that if he testifies, a jury would tune out 
the facts of the case and focus on the prior record. 

 
e. Bench trial proceedings are often less complicated, less formal and less 

time consuming than jury trials. 
 

9. Possible disadvantages to a bench trial/advantages to a jury trial: 
 

a. Perception that a jury will be more sympathetic than a judge to the 
defendant. 

 
b. The defendant in a bench trial may have limited grounds for an appeal if 

the bench trial produces a dissatisfying result. 
 
c. If a jury cannot reach a verdict, the defendant may be released, or offered 

a highly advantageous plea bargain if the prosecutor does not wish to 
retry the case, and at the very least, will have a chance to fight the case 
again. 

 
d. Out of a jury of 12, it is more likely to find at least one sympathetic ear 

than when going before a single judge. 
 
e. Potential for jurors to be swayed by prejudice, including racial 

considerations. 
 
f. Unlike judges, jurors do not see hundreds of identical cases in any given 

year and/or may be more sensitive to the particular circumstances of a 
defendant’s case than a judge might be. 
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10. Joint jury bench trial. In some jurisdictions, codefendants may disagree on 
whether or not to have a jury or bench trial. In criminal proceedings in New 
York, a joint bench and jury trial may be held, with the court trying one 
defendant and the jury trying the other. "In the interests of judicial economy [the 
Legislature] has granted the courts broad discretion to join a wide variety of 
charges and parties for prosecution if doing so does not jeopardize the rights of 
the defendants (CPL 200.20 and 200.40)."71 

 
11. Advisory jury.  Some claims for which there is no independent entitlement to a 

jury may be heard by an "advisory jury" because they are consolidated with a 
claim arising out of the same set of facts for which there is a jury trial right.72 

 
12. Expedited Jury Trials (“EJTs”).  Not all cases are suitable for a traditional jury 

trial.  For example, the age of the elder and amount of time it would take to get to 
trial might create a mismatch.  The ratio of cost to the potential award may doom 
an otherwise worthy case.  Liability may be undisputed, but the parties cannot 
agree on the damages.  Or, the damages might be undisputed while liability is 
not. 
 

a. An EJT is a voluntary, consensual, and binding jury trial before a 
reduced jury panel and a judicial offer. 

 
b. EJTs provide an alternative, progressive, and streamlined method for 

handling civil actions, including elder abuse actions. EJTs are designed 
to promote the speedy and economical resolution of cases and the 
conservation of judicial resources.73 

 
c. Jurisdictions that have EJTs include New York, South Carolina, 

California, Indiana, Nebraska, and New Hampshire.74 
 

D. Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act (the 
"UAGPPJA"). 
 

1. The UAGPPJA was approved by the National Conference of Commissioners of 
Uniform State Laws ("NCCUSL") in 2007, and deals narrowly with 
jurisdictional issues. Due to increasing population mobility, cases involving 
simultaneous and conflicting jurisdiction over guardianships and 
conservatorships are increasing. Even when all parties agree, steps such as 
transferring a guardianship to another state can require that the parties start over 
from scratch in the second state. Obtaining recognition of a guardian's authority 
in another state in order to sell property or to arrange for a residential placement 

                                                           
71 People v. Wallace, 549 N.Y.S.2d 515, 519 (N.Y. App. Div, 1989) (quoting People v. Ricardo B., 73 N.Y.2d 228, 
232 (N.Y. App. Div. 1989)). 
72 See, e.g., Estale qf Newman, 196 P.3d 863 (Ariz. 2008). 
73 Steven P. Goldberg,"Expedited Jury Trials Offer Innovative Procedures to Reduce Costs," L.A. LAWYER, Oct. 
2011, at 20-21. 
74 CAL. CODE CIV. PROC. §§ 630.01-630.012; CAL. R. CT. 3.1545-3.1552; Steven Croley, Summary Jury Trials in 
Charleston County, South Carolina, 4l LOY. L.A. L. REV. 1585 (2008); see, e.g., NY Suffolk County Summary Jury 
Trial Rules; NY Kings County Summary Jury Trial Rules; Indiana State Alternative Dispute Resolution Rules; NEB. 
REV. STAT. §§ 25-1154 -25-1157; N.H, Super. Ct. R . 171. 
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is often impossible. The goal of the UAGPPJA is to effectively address these 
problems.75 

 
2. The UAGPPJ A has been enacted in Alabama, Alaska, Arizona, Arkansas, 

Colorado, Delaware, District of Columbia, Idaho, Illinois, Indiana, Iowa, 
Kentucky, Maryland, Minnesota, Missouri, Montana, Nebraska, Nevada, New 
Mexico, North Dakota, Oklahoma, Oregon, South Carolina, South Dakota, 
Tennessee, Utah, Vermont, Virginia, Washington, and West Virginia, although 
some jurisdictions have made various modifications to the UAGPPJA. The Act 
has been introduced in Connecticut, Massachusetts, Mississippi, New Jersey, 
Ohio, and Rhode Island.  As of Nov. 2011, California is considering whether to 
adopt the UAGPPJA. 

 
3. The NCCUSL Prefatory Notes to the UAGPPJA provide a useful and concise 

overview of the purposes and structure of the Act. 
 

a. "The Problem of Multiple Jurisdictions.  Because the United States has 
50 plus guardianship systems, problems of determning jurisdiction are 
frequent. Questions of which state has jurisdiction  to appoint a guardian 
or conservator can arise between an American state and another country. 
But more frequently, problems arise because the individual has contacts 
with more than one American state.  In nearly all American states, a 
guardian may be appointed by a court in a state in which the individual is 
domiciled or is physically present. In nearly all American states, a 
conservator may be appointed by a court in a state in which the 
individual is domiciled or has property. Contested cases in which courts 
in more than one state have jurisdiction are becoming more frequent. 
Sometimes these cases arise because the adult is physically located in a 
state other than the adult's domicile. Sometimes the case arises because 
of uncertainty as to the adult's domicile, particularl y if the adult owns a 
second home in another state. There is a need for an effective mechanism 
for resolving multi-jurisdictional disputes. Article 2 of the UAGPPJA is 
intended to provide such a mechanism."76 

 
b. "The Problem of Transfer. Oftentimes, problems arise even absent a 

dispute. Even if everyone is agreed that an already existing 
guardianship or conscrvatorship should be moved to another state, few 
states have streamlined procedures for transferring a proceeding to 
another state or for accepting such a transfer. In most states, all of the 
procedures for an original appointment must be repeated, a time 
consuming and expensive prospect. Article 3 of  the UAGPPJA is 
designed to provide an expedited process for making such transfers, 
thereby avoiding the need to re-litigate incapacity and whether the 
guardian or conservator appointed in the first state was an approprinle 
selection." 77 

 
c. "The Problem of Out-of-State Recognition.  The Full Faith and Credit 

                                                           
75 NCCUSL  Summary:  http://www.nccusl.org/Update/unifonnact_summaries/unifonnacts-s-agppja.asp. 
76 NCCUSL., Prefatory Note to UAGPPJA. 
77 Id . 
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Clause of the United States Constitution requires that court orders in one 
state be honored in another state. But there are exceptions to the full faith 
and credit doctrine, of which guardianship and protective proceedings is 
one. Sometimes, guardianship or protective proceedings must be initiated 
in a second state because of the refusal of financial institutions, care 
facilities, and the courts to recognize a guardianship or protective order 
issued in another state. Article 4 of the UAGPPJA creates a registration 
procedure. Following registration of the guardianship or protective order 
in the second state, the guardian may exercise in the second state all 
powers authorized in the original state's order of appointment except for 
powers that cannot be legally exercised in the second state. 78 
 

d. "The Proposed Uniform Law and the Child Custody Analogy. Similar 
problems of jurisdiction existed for many years in the United States in 
connection with child custody determinations. If one parent lived in one 
state and the other parent lived in another state, frequently courts in more 
that one state had jurisdiction  to issue custody orders. But the Uniform 
Law Conference has approved two uniform acts that have effectively 
minimized the problem of multiple court jurisdiction in child custody 
matters; the Uniform Child Custody Jurisdiction Act (UCCJA), approved 
in 1968, succeeded by the Uniform Child Custody Jurisd ction and 
Enforcement Act (UCCJEA), approved in 1997. The drafters of the 
UAGPPJA have elected to model Article 2 and portions of Article 1 of 
their Act after these child custody analogues . However, the UAGPPJA 
applies only to adult proceedings. The UAGPPJA is limited to adults in 
part because most jurisdictional issues involving guardianships for 
minors are subsumed by the UCCJEA. 79 

 
e. "The Objectives and Key Concepts of the Proposed UAGPPJA. The 

UAGPPJA is organized into five articles, Article 1 contains definitions 
and provisions designed to facilitate cooperation between courts in 
different states. Article 2 is the heart of the Act, specifying which court 
has jurisdiction to appoint a guardian or consetvator or issue another type 
of protective order and contains definitions applicable only to that article. 
Its principal objective is to assure that an appointment or order is made 
or issued in only one state except in cases of emergency or in situations 
where the individual owns property located in multiple states, Article 3 
specifies a procedure for transfering a guardianship or conservatorship 
proceedings from one state to another state, Article 4 deals with 
enforcement of guardianship and protective orders in other states. Article 
5 contains an effective date provision, a place to list provisions of 
existing law to be repealed or amended, and boilerplate provisions 
common to all uniform acts." 80 

 
E. Who is an "elder"? 

 
1. Arizona. 

                                                           
78 Id. 
79 Id. 
80 Id. 
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'

 
a. Civil: "Vulnerable adult" means an individual who is 18 years of age or 

older and who is unable to protect himself or herself from abuse, neglect 
or exploitation by others because of a physical or mental impairment. 81 

 
b. Criminal : Identical to civil statute.82 
 

2. California. 
 

a. Civil: "Elder" means any person 65 years of age or older who resides in 
Callfornia.83 
 

b. Criminal: "Elder" means any person who is 65 years of age or older.84 
 
3. Florida. 
 

a. Civil: "Vulnerable adult" means a person 18 years of age or older whose 
ability to perfonn the normal activities of daily living or to provide for 
his or her own care or protection is impaired due to a mental, emotional, 
sensory, long-term physical; or developmental disability or dysfunction, 
or brain damage, or the infirmities of aginig.85 
 

b. Criminal: "Elderly person" means a person 60 years of age or older 
who is suffering from the infirmities of aging as manifested by 
advanced age or organic brain damage, or other physical, mental, or 
emotional dysfunction, to the extent that the ability of the person to 
provide adequately for the person's own care or protection is impaird.86 

 
4. Georgia. 

 
a. Civil: "Elder person" means a person 65 years of age or older who is not 

                                                           
81 ARIZ. REV.STAT. ANN.  § 46-451 (A)(9) (2011). 
82 Id. § 13-3623(F)(6). 
83 CAL. WELP. & INST. COPE § 15610.27 {West 2011); see also id. § 15610.23 ("dependent adult" means ay person 
between the ages of 18 and 64 years who resides in Californ ia and who has physical or mental limitations that 
restrict his or her ability to carry out normal activities or to protect his or her rights, including, but not limited to, 
persons who have physica l or developmental disabilities, or whose physical or mental cabilities have diminished 
because of age. "Dependent adult" includes ally person between the ages of 18 and64 who is admitted as an 
inpatient to a 24-hour health facility). 
84 CAL. PENAL CODE § 368(g) (West 2011); see also id. § 368(h) ("dependent adult" means any person who is 
between the ages of 18 and 64, who has physical or mental limitations which restrict his or her ability to carry out 
normal activities or to protect his or her right, includi ng, but not limited to, persons who have physical or 
developmental disabilities or whose physical or mental abilities have diminished because of age. (AB 332 was filed 
with the CA Secretary of State on Sept. 30, 2011.)). 
85 FLA. STAT. ANN. § 415.102(27) (West 2011). 
86 ld. § 825.101(5); see also id, at § 825.101 (4) ("disabled adult" means a person 18 years of age 01·older 
who suffers from a condition of physical or mental incapacitation due to a clevelopmenlal disability, organic "brain 
damage, or mental illntss, or who has one or morn physical or me11tal limitations that l'estrict the person's ability to 
perfonn the nonmil activities of daily living). 
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a resident of a long-te1m care facility.87 
 
b. Criminal; Identical to civil statute.88 
 

5. Illinois. 
 
a. Civil: "Eligible adult" means a person 60 years of age or older who 

resides in a domestic living situation and is, or is alleged to be, abused, 
neglected, or financially exploited by another individual or who neglects 
himself or herself.89 

 
b. Criminal: "Elderly person" means a person 60 years of age or older.90 

 
6. Oregon. 

 
a. Civil: "Vulnerable person" includes the following specifically defined 

terms: 
 

(1) "elderly person" (a person 65 years of age or older); 
 

(2) "financially incapable person"; 
 

(3) "incapacitated person"; and 
 

(4) "person with a disability to who is susceptible to force. threat, 
duress, coercion, persuasion or physical or emotional injury 
because of the person's physical or mental impairment. 91 

 
b. Criminal: "Elderly person" means a person 65 years of age or older.92 

 
F. Burrden of proof for physical vs. financial elder abuse (e.g., CA has different standards, 

even for civil causes of action) and other distinctions. 
 

1. California. 
 

a. In Calffomia civil proceedings, the burden of proof for physical elder 
abuse, including neglect, is dffferent than the burden of proving elder 

                                                           
87 GA. CODE ANN. § 30-5-3(7.1) (West 2011); see also Walton v. UCC X. Inc, 640 S.E.2d 325 (Ga. Ct App. 2006). 
88 GA. CODE ANN. § 305-3(7.1); see also Laster v. State _ S.E.2d _ (Aug. 3, 2011). 
89 Elder Abuse and Neglect Act, 320 ILL COMP. STATE. 20/2 (eff. Aug. 11, 2011 to Dec. 31, 2011); see also id, 
(definition of "person with a disability" -a person who suffers from a physical or mental impairment resulting from 
disease, injury, functional disorder or congenital condition that impairs the individual's mental or physical ability to 
independently manage his or her property or financial resources, or both). 
90 720 ILL. COMP. STAT. 5/17-56 (2011); compare with IL-IPICRIM 13.35A, lll. Pattern Jury lnstruction ("elderly 
person" means a person 60 years of age or older who is suffering from a disease or infirmity associated with 
advanced age and manifested by physical, mental, or emotional dysfunctioning to the extent that such person ls 
incapable of avoiding or preventing the commission of the offense) (eff. July 1 ,2011). 
91 OR. REV, STAT. § 124.100 (2011). 
92 Id. § 163.205(2)(c); see also id. at § 163.205(2)(b) ("dependent person" defined as "person who because of either 
age or a physical or mental disability is dependent upon an other person to provide for the person's physical needs). 
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financial abuse. 
 

b. On a cause of action for physical abuse or neglect, in order to receive the 
enhanced remedies under the law, a pla intiff mt1st establish  by clear 
and convincing  evidence a defendant's liability, and that the defendant is 
guilty of recklessness, oppression, fraud or malice.93 
 

c. On the other hand, on an action for financial abuse, a plaintiff need only 
show by a preponderance  of the evidence that a defendant is liable for 
financial abuse in order to be awarded reasonable attorney's fees and 
costs, including reasonable fees for the services of conservator.94 
 

d. Award of Attorney's Fees.  Also in California proceedings, an award of 
attorney's fees for phyieal abuse or neglect is based on "all factors 
relevant to the value of the services rendered," including, but not limited 
to, the factors set forth in Rule 4-200 of the Rules of Professional 
Conduct and all of the following (these factors do not apply to an award 
of attorney's on a successful elder financial abuse action): 

 
(1) The value of the abuse-related litigation in terms of the quality of 

life of the elder or dependent adult, and the results obtained. 
 
(2) Whether the defendant took reasonable and timely steps to 

determine the likelihood and extent of liability. 
 
(3) The reasonableness and timeliness of any written offer in 

compromise made by a party to the action.95 
 
(4 ) The factors generally applicable to attorney's fees are set forth in 

Rule 4-200.96  
 

2. Arizona - ARIZ. REV. STAT. § 46-455(L) - Except for the standard of proof 
provided in subsection H, paragraph 4 of this section, the standard of proof in 
civil actions brought pursuant to this section is the preponderance of the 
evidence. 

 
a. H(4) - Ordering the payment of actual and consequential damages, as 

well as costs of suit and reasonable attorney fees, to those persons 
injured by the conduct described in this section. The court or jury may 
order the payment of punitive damages under common law principles 
that are generally applicable to the award of punitive damages in other 
civil actions. The court may order the payment of reasonable attorney 
fees that do not exceed the total amount of compensatory damages that 
are awarded in the action, except that the court may award additional 
attorney fees in connection with the action after the court has reviewed 
and approved a request for additional attorney fees to the plaintiff. 

                                                           
93 CAL. WELF. & INST. CODE, § 15657 (West 2011). 
94 Id. § 15657.5, subd. (a). 
95 Id. § 15657.1 
96 CAL. RULES OF PROF’L. CONDUCT R. 4-200. 
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G. States that have both civil and criminal elder abuse statutes: 
 

1. Arizona: Civil: ARIZ. REV. STAT. § 46-451 et seq.; ARIZ. REV. STAT. § 14- 
3110; Criminal: ARIZ, REV. STAT. 46-451 et seq.; ARIZ. REV. STAT. §13- 
3623. 

 
2. California: Civil: CAL. WELF. & INST. CODE § 15600 et seq.; Criminal: CAL, 

WELF. & INST. CODE § 15656; CAL. PENAL CODE § 368. 
 
3. Colorado: Civil: COLO. REV. STAT. § 13-14-101 et seq.; Criminal: COLO. 

REV. STAT. § 18-6.5-101 et seq. 
 
4, Florida Civil: FLA. STAT. § 415.101 et seq.; FLA. STAT. § 768.735, Criminal: 

FLA. STAT. § 825.101 et seq. 
 
5. Mississippi: Civil : MISS. CODI § 11-7-165; Criminal: MISS. CODE § 43- 47-1 

et seq. 
 
6. Oregon: Civil: OR. REV. STAT. § 124.100 et seq.,·Criminal: OR. REV. STAT. § 

163.205. 
 
7. Tennessee: Civil: TENN. CODE § 71-6-101 et seq.; Criminal: TENN.CODE §§ 

71-6-117, 71-6-119. 
 
8. Utah: Civil: UTAH CODE § 62A·3-301 et seq,; Criminal: UTAH CODE §§ 76-

5-111, 76-5-112.5. 
 
9. Washington: Civil: WASH. REV. CODE § 74.34.005 et seq.; Criminal: WASH. 

REV. COIJ11 § 9A.08.005 et seq. 
 
10. Wisconsin: Civil: WIS. STAT. § 46.90; Criminal: WIS. STAT. § 940.285.  

 
H States that have only civil statutes: 

 
11. Hawaii -HAW. REV. STAT. § 28-94; HAW. REV. STAT. § 346-221 et seq. 

 
12. Illinois -755 Ill. Comp. Stat. 5/2-6.2; 755 Ill. Comp. Stat. 5/2-6.6; 320 Ill. Comp. 

Stat. 20/1 et seq. 
 

I. States that have only criminal statutes. Almost all states have laws that provide criminal 
penalties for various forms of elder abuse, Even if there is no specific statute or provision 
authorizing criminal prosecution for elder abuse, a jurisdiction's basic criminal laws (e.g., 
battery, assault, theft, fraud, manslaughter, or murder) can be used to prosecute someone 
who has committed an act of abuse against an older person. Some states have enacted 
enhanced penalties for certain crimes against older persons. 

 
1. Alaska - ALASKA STAT. § 11.51.200 et seq. 

 
2. Alabama -ALA. CODE § 38-9-1 et seq. [Adult Protective Services Act of 1976). 
 
3. Arkansas - ARK. CODE § 5-28-101 et seq. 
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4. Connecticut - CONN. GEN. STAT. § 53a-320 et seq. 
 
5. Delaware - DEL. CODE tit. 1G § 1 131 et seq. 

 
6. District of Columbia - D.C. CODE § 7-1901 el seq.; D.C. CODE § 22-931 et seq. 
 
7. Georgia - GA. CODE § 30-5-1 et seq.; GA. CODE 16-5-100. 
 
8. Idaho - IDAHO CODE §§ 18-1505, 18-15O5a. 
 
9. Indiana -·IND. CODE §§ 35-46-1-1, 35-46-1-12, 35-46-1-13. 
 
10. Iowa- IOWA CODE § 235B.4 et seq.; lOWA CODE § 726.8. 
 
1 1. Kansas - KAN. STAT. §§ 21-3437, 21 -5417. 
 
12. Kentucky -KY. REV. STAT, § 209.01 0 et seq.; KY. REV. STAT. § 209,990. 
 
13. Louisiana -LA. REV. STAT. § 14:93.3 et. seq. 
 
14. Maine - ME. REV. STAT. § 3470 et seq. 
 
15. Maryland -- MD. CODE,CRIM. LAW §§ 3-604, 3-605, 8-801 
 
16. Massachusetts - MASS. GEN. LAWS. ch. 265, § 13K, 15A, 15B 

 
17. Michigan - MICH. COMP. LAWS § 750.145m et seq.; MICH. COMP. LAWS § 

750.174a 
 
18. Minnesota -MINN. STAT. §§ 609.232, 609.2325, 609.2335, 609.2336 
 
19. Missouri -MO. REV. STAT. § 565.180 et seq.; MO. REV. STAT. § 660.250 
 
20. Montana -MONT. CODE § 52-3-801 er. seq. 
 
21, Nebraska - NEB. REV. STAT. § 28-348 et seq. 
 
22. Nevada - NEV. REV. STAT. § 193.167; NEV. REV. STAT. § 200.5091 et seq. 
 
23. New Hampshire -N.H. REV. STAT.§ 631:8 
 
24. New Jersey -NJ. STAT. § 2C:24-8 
 
25. New Mexico - N.M. STAT. § 30-47-1 et seq. 

 
26. New York -N.Y. PENAL LAW § 260.31 et seq. 
 
27. North Carn)ina -N.C . GEN. STAT. §§. 14-32.3, 14-112.2 
 
28. North Dakota -N.D. CENT. CODE §§ 12.1-31-07, 12.1-31-07.1, 12.1 -31- 07.2 
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29. Ohio - OHIO REV. CODE §§ 2913.02, 2913.49 
 

30. Oklahoma -OKI.A. STAT. tit. 21, § 843.I et seq. 
 

31. Pennsylvania -42 PA. CONS.STAT. § 9717 
 

32. Rhode Island - R.I. GEN. LAWS §§ 11-5-10, 11-5-10.1, 11-5-12 
 

33. South Carolina ··S.C. CODE §§ 43-35-5, 43-3 5-10, 43-35-85 
 

34. South Dakota - S.D. CODIFIED LAWS § 22-46-1 et seq. 
 

35. Texas -TEX. PENALCODE § 22.04 
 
36. Vermont - VT. STAT. tit. 13, § 1375 et seq. 

 
37. Virginia - VA. CODE § 18.2-369 
 
38. West Virginia - W. VA. CODE §§ 61-2-10a, 61-2-29 
 
39. Wyoming - WYO. STAT. § 6-2-507 
 

J. Practical Concerns When Making a Criminal Referral. 
 

1. Telling your story to the district attorney. 
 

a. Some jurisdictions, particularly those that do not provide civil remedies 
for elder abuse, authorize the direct reporting of suspected elder abuse to 
law enforcement,  In most states, however, APS caseworkers  are the 
first responders to reports of abuse and exploitation of the elderly and  
vulnerable adults. 

 
b. For those jurisdictions where reporting suspected elder abuse to law 

enforcement is optional, consideration must be given to the objectives of 
reporting the abuse. One issue is whether a report made to APS must 
also be made to law enforcement, and under what circumstances must or 
may APS refer a reported case to law enforcement. This issue is 
important to individuals who are mandated or who wish to report 
suspected elder abuse and to victims of cider abuse or people who are 
concerned about them. Mandated reporters need to know whether they 
are required by state law to report suspected elder abuse to a law 
enforcement agency in addition to APS. 

 
c. Individuals who consider reporting suspected elder abuse to APS - 

whether they are professionals who counsel or work in other ways with 
victim, family members or friends of victims, or victims themselves - 
need to know if the act of making a report to APS will result t i n a 
report by APS professionals to a law enforcement agency. 

 
d.  Factors to consider in reporting suspected elder abuse to law 

enforcement: 
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(1) What are the facts of the specific case? 

 
(2) All reports made in good faith are confidential and the reporter is 

immune from civil or criminal liability. Is there a possibility that 
the reporter will have to testify in a proceeding? 

 
(3) Is there a concu1Tent civil proceeding? If so, which proceeding 

will take priority or move more quickly? 
 

(4) What kind of resources does a particular jurisdiction have to 
pursue criminal elder abuse cases?  ls there a separate elder abuse 
unit of the local sheriff s department or district attorney's office? 

 
(5) What kind of evidence is there to substantiate the suspected 

abuse? What are the relative burdens of proof for initiating an 
elder abuse proceeding? 

 
(6) What remedies are being sought? 

 
(7) What is the criminal history of the alleged abuser? This could 

impact whether or not the abuser is charged with a misdemeanor 
or felony. 

 
e. Ethical considerations. 

 
(1) An attorney may not threaten to bring a criminal action to obtain 

any advantage in a civil case. 
 
(2) As of September 2011, the District of Columbia and every state 

except California97 have adopted the ABA Model Rules of 
Professional Conduct (MRPC''). 

 
(3) California Rules of Professional Conduct, rule 5-100 - attorneys 

''shall not threaten to present criminal, administrative, or 
disciplinary'' charges to obtain an advantage in a civil dispute."98  

 
(4) The term "administrative charges"means the filing or lodging of 

a complaint with a federal, state, or local governmental entity 
which may order or recommend the loss or suspension of a 
license, or may impose or recommend the imposition of a fine, 
pecuniary sanction, or other sanction of a quasi-criminal nature 
but does not include filing charges with an administrative entity 
required by law as a condition precedent to maintaining a civil 
action. 

                                                           
97 In 20 I0, the Califomia State Bar Board of Govenors received final recommendations on 67 proposed new and 
amended rules similar to the MRPC. As of Oct. 28, 2011, the California State Bar is in the process of preparing a 
comprehensive petition to submit all 67 of the proposed new rules. 
http://ethics.calbar.ca.gov/Committee/RulesCommission/ProposedRulesofProfessionalConduct.aspx 
98 CAL. RULES OF PROF'L. CONDUCT R. 5-100. 
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(5) The term "civil dispute'' means a controversy or potential 

controversy over the rights and duties of two or more parties 
under civil law, whether or not an action has ben commenced, 
and includes an administrative proceeding of a quasi-civil nature 
pending before a federal, state, or local governmental entity. 

 
(6) District of Columbia - Rule 8.4(g) of the D.C. Rules of 

Professional Conduct makes it professional misconduct for a 
lawyer to "seek or threaten to seek criminal charges or 
disciplinary charges solely to obtain an advantage in a civil 
mutler."99 

 
(7) Connecticut - In addition to the MRPC, Connecticut Rules of 

Professional Conduct, rule 3.4 adds a subdivision (7), which 
states that "a lawyer shall not . . . [¶] Present, participate in 
presenting, or threaten to present criminal charges solely to 
obtain an ad vantage in a civil matter."100 Substantial weight also 
has been given to the use of the phrase "solely." Thus, the 
Connecticut rule has not been read as a blanket prohibition on 
all mention of criminal Law.  Rather, as Connecticut courts have 
held, see Somers v. Statewide Grievance Comm., 245 Conn. 277, 
292 (1998), the key to interpreting the Rule lies in the use of the 
word "solely" in the phrase, "solely to obtain an advantage in a 
civil action." Somers makes it clear that there is no per se 
prohibition against simultaneously pursuing a criminal 
complaint and a civil action against the same party unless the 
attorney's sole reason for filing a criminal complaint is to seek 
an advantage in the civil actjon.  Somers also pointed  out that 
the court will investigate the attorney's motive and intention in 
filing the criminal complaint as part of its examination as to 
whether gaining an advantage in the civil action was the 
attorney's "sole" reason. 

 
(8) Criminal implications. 

 
K. Mundatory Reporting. 

 
1. The adult protective services statutes in all fifty states and the District of 

Columbia recognize financial abuse or exploitation as a reportable form of elder 
abuse.  But not all states have elder abuse statutes that provide for private causes 
of action, and states with elder abuse statutes do not necessarily have specific 
causes of action for elder financial abuse. 
 

2. In Das v. Bank of America, 112 Cal.Rptr.3d 439 (Cal. Ct. App. 2010), the 
California Court of Appeal held that the mandatory reporting obligation for 

                                                           
99 D.C. RULES OF PROF'L. CONDUCT R. 8.4(g). 
100 CONN. RULES OF PROF’L.CONDUCI' R. 3.4(7) (2011); see also 
http://www.americanbar.org/content/dam/aba/migrated/cpr/pic/connecticut .authcheckdam.pdf. 
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financial institiutions in California under the Welfare & lnstitutions Code section  
15630.1 does not provide for private civil actions.  This means that injured 
seniors have no remedy for the failure of financial institutions to carry out their 
statutory duty. 

 
3. Detection Problems. 

 
a. Unlike some forms of abuse, such as physical abuse, isolation, or 

abduction, elder financial abuse is less overly apparent because there are 
no obvious signs and detecting and confirming it takes substantial 
energy and effort. 

 
b. By the time financial elder abuse is discovered, the abuser typically has 

dissipated the elderl victim's assets. Efforts at restitution are likely to 
result in only partial recovery at best. The elderly victim often 
experiences a permanent decline in his or her standard of living, and 
many victims suffer even more from the feelings of betrayal that 
typically accompany financial elder abuse.101 
 

c. Advocates for elder abuse contend that financial institutions can serve as 
the first line of defense against elder financial abuse. They believe that 
financial institutions can help prevent elder financial abuse by reporting 
known or reasonably suspected financia1 abuse to government 
authorities. 

 
d. Almost all states have laws requiring mandatory reporting of elder abuse, 

whether by "any person" or by specified categories of reporters, or both. 
 

4. By Financial Institutions. 
 

a Currently , 17 states and Washington, D.C. specifically identify bank 
employees as mandatory reporters of suspected cases of elder financial 
abuse. 102 

 
b. In Florida, "[a]ny person, including, but not limited to, any bank, savings 

and loan, or credit union officer, trustee, or employees are mandatory 
reporters.' 103 
 

c. Georgia mandates reports from "any employee of a financial institution 
having reasonable cause to believe that a disabled adult or elder person 
has been exploited (unless such employee is acting as a fiduciary)."104 
 

d. Mississippi requi es that "any person . . . who knows or suspects that a 
vulnerable adult has been or is being abused, neglected or exploited, 

                                                           
101 Sandra L. Hughes, J.D, AMERICAN BAR ASS’N COMM’N ON LAW AND AGING, AMERICAN BAR 
ASSOCIATION, "Can Bank Tellers Tell? -Legal Issues Relating to Banks Reporting Financial Abuse of the 
Elderly" (2003). 
102 http://bankersacademy.com/elderabuse.php 
103 FLA. STAT.ANN.§ 415.1034(a)(8) (West 2011). 
104 GA. STAT. ANN. § 30-5-4(a)(l)(B) (West 201 1). 
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shall immediately report such knowledge or suspicion," specifically 
including "any officer or employee of a bank, savings and loan, credit 
union or any other financial service provider" as mandated reporters.105  

 
e. CAL. WELF. & INST. CODE § 15630.l (2007) - In Califomia, "all 

officers and employees of financial institutions are mandated 
reporters."106 
 

(1) Interestingly, an allegation by the elder or dependent adult, or 
any other person, that financial abuse has occurred is not 
sufficient to trigger the reporting requirement under this section 
if both of the following conditions are met: 

 
i The mandated reporter of suspected financial abuse of an 

elder or dependent adult is aware of no other 
corroborating or independent evidence of the alleged 
financial abuse of an elder or dependent adult. The 
mandated reporter of suspected financial abuse of an 
elder or dependent adult is not required to investigate 
any accusations. 

 
ii In the exercise of his or her professional judgment, the 

mandated reporter of suspected financial abuse of an 
elder or dependent adult reasonabl y believes that 
financial abuse of an elder or dependent adult did not 
occur.107 

 
f Another 33 states recommend and encourage, but do not require, 

reporting of suspected financial elder abuse by banks. 
 

(1) In Virginia, "any financial insti tution staff who suspects that an 
adult has been exploited financially may report such supected 
exploitation . . . ."108 

 
(2)  Colorado "urge[s]" "[p]ersonnel" of banks to report  suspected 

abuse.109 
 
(3) "Suspected financial abuse of an elder or dependent adult'' 

occurs when a mandatory reporter of suspected financial abuse 
observes or has knowledge of behavior or unusual circumstances 
or transactions, or a pattern of behavior or unusual 
circumstances or transactions, that would lead an individual with 
like training or experience, based on the same facts, to form a 
reasonable belief that an elder or independent adult is the victim 

                                                           
105 MISS. CODE ANN. §43·47 7(l )(a) (West 2011). 
106 CAL.WELF. & INST. CODE § 15630.l (West 2011). 
107 Id. 
108 VA. CODE ANN. § 63.2-1606 (italics added) (West 2011). 
109 COL. REV. STAT. ANN. § 26-3.1-102 (West 2011). 
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of financial abuse.110 
 

g. Das v. Bank of America, 112 Cal.Rptr.3d 439 (Cal. Ct. App. 2010)- As 
set forth above, the California Court of Appeal held that the mandatory 
reporting obligation for financial institutions in California does not 
provide for private civil actions. 

 
h. General commonalities among states with mandatory reporting statutes: 

 
(1) Short timeframe in which to report suspected abuse (typically 

24-48 hours). 
 

(2) Oral and/or written report required. 
 

(3) Report is confidential and may generally be disdosed only to 
certain persons and government entities. 

 
(4) Failure to report resul ts in fine and/or imprisonment. 

 
(5) Anonymity (but also the reporter might be compelled to testify). 

 
(6) Immunity from civil or criminal liability except as to knowingly 

false reports or reports made in bad faith. 
 

i. In Illinois, a person making a report under this Act in the belief that it is 
in the alleged victim's best interest shall be immune from criminal or 
civil liability or professional disciplinary action on account of making 
the report, notwithstanding any requirements concerning the 
confidentiality of information with respect to such eligible adult which 
moght otherwise be applicable.111 

 
j . Most other states that provide for immunity from civil or criminal 

liability indicate that such immunity is based upon the report being made 
in good faith, which is presumed in any civil or criminal proceeding. 

 
k. Administrator of facility covered by Omnibus Adult Protection Act 

(S.C. CODE ANN. § 43-35-75) who was mandatory reporter had 
immunity undert the Act from civil and criminal liability for reporting 
statements by 21-year-old client regarding possible sexual abuse by 
foster caregiver's husband; Adul  Protective Services supervisor 
testified administrator reported in good faith, sheriff who interviewed 
client stated the allegations had merit, and caregiver failed to produce 
evidence defeating presumption of mandatory reporter’s good faith.112 
 

                                                           
110 CAL. WELF. & INST. CODE § 15630.l(h); compare with CAL. WELF'. & INST. CODE § 15610.65 
("reasonable suspicion" means an objectively reasonable suspicion that a person would entertain, based upon facts 
that could cause a reasonable person in a like position, drawing when appropriate upon his or her training and 
experience, to suspect abuse"). 
111 320 ILL. COMP. STAT.§ 20/4(a-7) (2011). 
112 Williams v. Watkins, 665 S.E.2d 243 (S.C. Ct. App. 2008). 



Chapter 5—Predicting and Avoiding Conflicts of Interest

 5–70Elder Law 2018: Preparing Clients for the Future
 

 
l. The Virgin Islands allows a care custodian, clergy member, health 

practitioner, or an employee of the Department Human Services or a 
local law enforcement agency to present to the Department of Human 
Services a claim for reasonable attorney's fees incurred in any action 
against that person on the basis of making a report required or 
authorized by the Virgin Islands Elder Abuse and Dependent Adult 
Abuse Prevention Act, up to $10,000, if the court has dismissed  the 
action to have the other party incur such costs when assessed. 113 
 

5. Altorneys. 
 

a. At least three states require attorneys to report possible elder financial 
abuse. 

 
(1) Mississippi -An attomey "who knows or suspects that a 

vulnerable person has been or is being abused, neglected or 
exploited shall immediately report such knowledge or suspicion 
to the Department of Human Services or to the county 
department of human services where the vulnerable person is 
located. . ." 114 
 

(2) Arizona -An attorney, accountant, trustee, guardian, conservator 
or other person who has responsibility for preparing the tax. 
records of a vulnerable adult or a person who has responsibility 
for any other action concerning the use or preservation of the 
vulnerable adult's property and who, in the course of fulfilli ng 
tht responsibility , discovers a reasonable basis to believe that 
exploitation of the adult's property has occurred or that abuse or 
neglect of the adult has occurred shall immediately report or 
cause reports to be made.115 

 
(3) Montana -Attorneys are mandatory reporters of suspected 

abuse if they know or have reasonable cause to suspect that an 
older person or a person with a developmental disability 
known to them in their professional or official capacities has 
been subjected to abuse, sexual abuse, neglect, or exploitation, 
unless the attomey acquired knowledge of the facts required to 
be reported from a client and the attomey-client privilege 
applies.116  

 
b. Compare Montana's law wi th the Illinois Elder Abuse and Neglect Act, 

which arguably covers an attorney who makes a report on behalf of a 
vulnerable older client than to name a client as the alleged abuser.117  

                                                           
113V.I. CODE ANN. tit. 34. § 458 (2011). 
114 MISS.CODE ANN. § 43-47 7(1)(a)(i) (West 2011). 
115 ARIZ. REV. STAT. ANN. § 46-454 (2011). 
116 MONT. CODE ANN. § 52-3-811 (2011). 
117 320 ILL. COMP. STAT. 20/4; Lee Beneze, Reporting Elder Abuse: Not A Requirement but an Option for 
Lawyers, 89 ILL. B.J. 93, 94 (Feb. 2001). 
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6. Penalties for Failure to Report. 
 

a. Not all states that have mandatory reporter statutes include penalties for 
failure to report suspected abuse. 

 
b. In California, the penalty for the failure of a mandatory reporter of 

suspected elder financial abuse is inconsistent.  For example, if an 
employee of a financial institution fails to report suspected financial 
elder abuse, a fine of up to $1,000 may be imposed on the financial 
institution or up to $5,000 if the failure to report was willful. The 
provisions in the Elder Abuse and Dependent Adult Civil Proleclion Act 
relating to imprisonment do not apply to financial institutions. 118 
 

c. In contrast, the penalty for the failure to report, or impeding or inhibiting 
a report of, among other types of abuse, financial abuse of an elder or 
dependent adult, is a misdemeanor, punishable by not more than six 
months in the county jail, by a fine of not more than one thousand dollars 
($l,000), or by both that fine and imprisonment. 

 
d. Any mandated reporter who willfully fails to report, or impedes or 

inhibits a report of, among other types of abuse, financial abuse of an 
elder or dependent adult, where that abuse results in death or great bodily 
injury, shall be punished by not more than one year in a county jail, by a 
fine of not more than five thousand dollars ($5,000), or by both that fine 
and imprisonment. 119 
 

e. In Vermont, mandatory reporters must report suspected elder abuse 
within 48 hours. If, after notice and a hearing the commissioner finds that 
a mandatory reporter has willfully failed to report suspected elder abuse, 
including elder financial abuse, the commissioner may impose an 
administrative penalty not to exceed $500.00 per violation.  Every 24 
hours that a report is not made beyond the 48-hour period for reporting 
constitutes a new and separate violation, and a mandatory repotter "shall 
be liable for an administrative penalty of not more than $500.00 for each 
24-hour period, not to exceed a maximum penalty of $5,000.00 per 
reportable incident.''120 

 
L. Remedies. 

 
1. The remedies for financial elder abuse vary widely and include compensatory 

damages, attorney's fees, the fees of a conservator/guardian or guardian ad litem, 
punitive damages, and, in the case of criminal actions, prison time and fines. 

 
2. Damuges. 
 

a. Courts may award compensatory damages in favor of the elderly adult 
in the amount of any assets wrongfully taken.  Courts may also impose 

                                                           
118 CAL. WELF. & 1NST. CODE § 15630.l(f)&(g)(l) (West 201l). 
119 Id, § 15630(h). 
120 VT. STAT. ANN . tit. 33, § 6913 (2011 ). 
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a constructive trust to return property to the elderly adult, to prevent 
fraud, to remedy a wrong, to prevent unjust enrichment, and to avoid an 
unconscionable result. 

 
b. Mental suffering damages included in calculation of damages. 
 
c. Oregon law provides a successful plaintiff with treble damages or $500, 

whichever is greater, and three times the noneconomic damages 
rest1lting from the financial abuse.121  
 

d. In California, an alleged taking of property for "a wrongful use or with 
intent to defraud or both" did not require evidence that  residents 
experienced mental suffering, where residents did not allege emotion 
distress or seek damages for pain and suffering.122  
 

c. In Arizona, in addition to the remedial damages that may be sought for 
elder financial abuse, an abuser may be subject to treble damages.123  

 
f. Limitations on damages: 

 
(1) In In re Estate of Winn, 2010 WL 3155821 (Ariz. Ct. App. 

2010), as conected, (Sept. 9, 2010); ARIZ. REV. STAT. ANN. 
§ 46-455(F)(4). - no entitlement to damages under Arizona's 
APSA after death of allegedly abused elder absent evidence of 
pre-death pain and suffe1ing. 

 
i. The estate of a nursing home resident, who died in the 

nursing home, brought an action against the nursing 
home alleging abuse of a vulnerable adult pursuant to 
Arizona's Adult Protective Services Act (APSA). 

 
ii. The estate moved for summary judgment on the value of 

human life as recoverable in damages. The nursing home 
moved for partial summary judgment, seeking a 
determination that the estate could not recover·for pre-
death pain and suffering. 

 
iii  The court of appeals affirmed the trial court's judgment 

in favor of the nursing home, holding that loss of life 
was not "actual damage'' that was compensable under the 
APSA, and therefore, the estate of the elderly nursing 
home resident, who died while in the nursing home, 
could not recover damages under the APSA absent 
evidence of pre- death pain and suffering, 
notwithstanding the estate's failure to file a timely 

                                                           
121 OR. REV. STAT. § 124.100 (2)(a)&(b) (2011). 
122 CAL. WELF. & INST. CODE §§ 15610 .07, 15610.30(a)(l); Bonfigli v. Strachan, 122 Cal.Rptr.3d 447 (Cal. Ct. 
App. 201l). 
 
123 ARIZ. REV. STAT.ANN. §§46-455, 46-456 (2011). 



Chapter 5—Predicting and Avoiding Conflicts of Interest

 5–73Elder Law 2018: Preparing Clients for the Future
 

wrongful death claim. 
 

(2) Attorney's fees.. Somejurisdictions award reasonable attomey's 
fees and costs to a prevailing plaintiff in an elder financial abuse 
action. 

 
i. In Washington, a prevailing plaintiff "shall be awarded 

his or her actual damages, together with the costs of suit, 
including a reasonable attorney's fee.124 

 
ii. California authorizes the award of reasonable attorney's 

fees and costs.125  
 
iii. In Florida, a party who prevails in a financial elder abuse 

action may be entitled  to recover "reasonable attorney's 
fees [and] costs of the action," in addition to and 
cumulative to with other legal and administrative 
remedies.126  

 
iv. Oregon awards reasonable attomey fees incurred by the 

plaintiff.127 
 

v. Arizona courts authorize the costs of suit and reasonable 
attorney fees. The court may order the payment of 
reasonable attorney fees that do not exceed the total 
amount of compensatory damages that are awarded in 
the action, except that the court may award additional 
attorney fees in connection with the action after the court 
has reviewed and approved a request for additional 
attorney fees to the plainliff. 128 
 

(3) Conservator's/guardian's fees and other fees. 
 

i. California authorizes the award of reasonable 
conservator's fees.129 
 
1. In Conservatorship of Estate of Cornelius _ 

Cal.Rpt.r.3d _, 2011 WL 5533815 (Cal. Ct. App. 
Nov. 151 2011), a temporary conservator was 
properly awarded her attorneys' fees, expenses, 
and fees for professional  fiduciary services, 
even though the temporary conservator 
dismissed her petition for permanent  
conservatorship, as Probate Code sections 2641 

                                                           
124 WASH. REV. CODE ANN. § 74.34.200 (West 2011). 
125CAL. WELF. & INST. CODE § 15657.5. 
126 FLA. STAT. ANN. § 415.1111. 
127 OR. REV.STAT. ANN. § 124.100(2)(c). 
128 ARIZ. REV. STAT. ANN. § 46-455. 
129 CAL. WELF. &. INST. CODE § 15657.5. 
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and 2642 make no distinction between 
temporary and permanent conservatorships. 

 
ii. Oregon goes a step futher by including reasonable fees 

for the services of a conservator or guardian ad 
litem.130 
 

iii. Washington goes even further to include the 
reasonable fees for a guardian, guardian ad litem, 
and experts.131 
 

(4) Punitive damages. 
 
i. California -Punitive damages are allowable in elder 

financial abuse cases.132 
 
ii. Florida - a vulnerable adult who has been exploited has a 

cause of action against any perpetrator and may recover 
actual and punitive damage for such explotation.133 

 
iii. Arizona - the court or jury may order the payment of 

punitive damages.134  
 
(5) Temporary restraining orders (TROs), protective Ordcrs. and 

Prelimimary Injunctions. 
 
i. Generally, the issuance of a TRO requires significant 

proof, including proof of irreparable harm in the absence 
of the TRO. 

 
ii, In elder abuse situations, however, some courts have 

relaxed the initial showing required. 
 
iii. In California, for example a protective order may be 

issued, with or without notice, to restrain any person for 
the purpose of preventing a recurrence of abuse, if a 
declaration shows to the satisfaction of the court, 
reasonable proof of a past act or acts of abuse of the 
petitioning elder or dependent adult.135 

 
iv. A TRO is a short-term solution.  A TRO is in effect for 

only a fow weeks. Because contested litigation can be 
lengthy, a preliminary injunction may be preferable. 

 
                                                           
130 OR. REV. STAT.ANN. § 124.100(2)(d). 
131 WASH. REV. CODE ANN. § 74.34.200 (West 2011). 
132 CAL. WELF. & INST. CODE § 1.5657.S(d). 
133 FLA. STAT. ANN. § 415.1111 (West 2011). 
134 ARIZ. REV. STAT ANN. § 46-455 (2011). 
135 CAL. WELF. & lNST. CODE § l5657.03(c). 
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v. A temporary injunction is an extraordinary equitable 
remedy . The court will need to carefully balance the 
harm from restricting the freedom of an elderly person 
with the risk of harm from possible financial abuse. 

 
vi. Courts will generally apply some variation of the 

following factors in deciding whether to grant a 
temporary restraining order: 

 
1. The like1ihood of irreparable harm to the 

plaintiff if the preliminary injunction is denied. 
 

2. The likelihood of harm to the defendant if the 
requested relief is granted. 

 
3. The likelihood that the plaintiff will succeed on 

the merits. 
 
4. The public interest. 

 
vii. California -An elder or dependent adult who has 

sufforcd abuse may seek a "protective order," which 
includes restraining orders, such as the following: 

 
1. An order enjoining a party from abusing, 

intimidating, molesting, attacking, striking, 
stalking, threatening, sexually assaulting, 
battering, harassing, telephoning, including, but 
not limited to, annoying telephone calls, 
destroying personal  property, contacting, either 
directly or indirectly, by mail or otherwise, or 
coming within a specified distance of, or 
disturbing the peace of the petitioner, and, in the 
discretion of the court, on a showing of good 
cause, of other named family or household 
members or a conservator, if any, of the 
petitioner. 

 
2. An order excluding a party from the petitioner's 

residence or dwelling, except that this order 
shall not be issued if legal or equitable title to, or 
lease of, the residence or dwelling is in the sole 
name of the party to be excluded, or is in the 
name of the party to be excluded and any other 
party besides the petitioner. 

 
3. An order enjoining a party from specified 

behavior that the court determines is necessary 
to effectuate orders described in the paragraphs 
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above.136 136 
 

viii. Arizona and Oregon. Arizona and Oregon have similar 
laws. Courts in each state may issue TROs, preliminary 
injunctions, and even permanent injunctions on the 
future activities or investments of any person.  Courts 
may also issue other actions as the court deems proper, 
including the acceptance of a satisfactory performance 
bonds, the creation of receiverships, the appointment of 
qualified receivers and the enforcement of constructive 
trusts.137  

 
ix. Iowa has a detailed statutory framework for protecting 

dependent adults, particularly those who lack capacity to 
consent to receive protective services and where consent 
cannot be obtained. In this situation, the Dept of Human 
Services has the authority to seek protective orders on 
behalf of dependent adults suffering from abuse that 
presents an immediate danger·to the health and safety of 
the dependent adult or which results in irreparable harm 
to the physical or financial resources or property of the 
dependent adult, with the following relief: 

 
1. Order removal of the dependent adult to 

safer suroundings. 
 

2. Order the provision of medical setvices. 
 

3. Order the provision of other available services 
necessary to remove conditions creating the 
danger to health or safety,  including the services 
of peace officers or emergency services 
personnel and the suspension of the powers 
granted to a guardian or conservator and the 
subsequent appointment of a new temporary 
guardian or new temporary conservator. 

 
x. Anyone served by the department with notices under 

this subsection shall be prohibited from all of the 
following without prior court approval after the 
department's petition has been filed: 

 
1. Selling, removing, or otherwise disposing of the 

dependent adult's personal property. 
 

2. Withdrawing funds from any bank, savings and 
loan association, credit union, or other financial 

                                                           
136 Id. § 15657.03. 
137 OR. REV. STAT. § 124.120(4) (201l); ARIZ.. REV. STAT. ANN. § 46-455(F)&(G) . 
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institution, or from an account containing 
securities in which the dependent adult has an 
interest. 

 
xi. Upon a finding of probable cause that dependent adult 

abuse has occurred and is either ongoing or likely to 
reoccur, the court may also enter temporaty restraining 
orders against third parties, including enjoining the 
following conduct: 

 
l . Removing the dependent adult from the care or 

custody of another. 
 

2. Committing dependent adult abuse on the 
dependent adult. 

 
3. Living at the dependent adult's residence. 

 
4. Contacting the dependent adult in person or by 

telephone. 
 

5. Selling, removing, or otherwise disposing of the 
dependent adult's personal prope1ty. 

 
6. Withdrawing funds from any bank, savings and 

loan association, credit union, or other financial 
institution, or from a stock account in which the 
dependent adult has an interest. 

 
7. Negotiating any instruments payable to the 

dependent adult. 
 

8. Selling, mortgaging, or otherwise encumbering 
any interest that the dependent adult has in real 
property. 

 
9. Exercising any powers on behalf of the 

dependent adult through representatives of the 
department, any court-appointed guardian or 
guardian ad 1item, or any official acting on the 
dependent adult's behalf. 

 
10. Engaging in any other specified act which, based 

upon the facts alleged would constitute harm or 
a threat of imminent harm to the dependent adult 
or would cause damage to or the loss of the 
dependent adult's property.138 
 
 

                                                           
138 IOWA CODE ANN, § 235B.19 (West 201l). 
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(6) Criminal penalties. Most jurisdictions that have criminal laws 
for financial  elder abuse impose imprisonment, fines, or both. 

 
i. Florida: 

 
l. if the funds, assets, or property involved in the 

exploitation of the elderly person or disabled 
adult is valued at $100,000 or more, the offender 
commits a felony of the first degree, punishable 
by a term of imprisonment not exceeding 30 
years and/or a fine of $10,000.139  

 
2. Value between $20,000 and $100,000 = felony 

of the second degree, punishable by a term of 
imprisonment not exceeding 15 years and/or a 
fine of $10,000.140 

 
3, Value less than $20,000 = felony of the third 

degree, punishable by a term of imprisonment 
not exceeding 5 years and/or a fine of $5,000.141  

 
ii.  Oregon - Oregon law provides a successful plaintiff 

with three times the economic damages or $500, 
whichever is greater, and three times the noneconomic 
damages resulting from the financial abuse.142 142 

 
iii. Mississippi - Any person who willfully exploits a 

vulnerable petson, where the value of the exploitation is 
less than $250.00 shall be guilty of a misdemeanor and, 
upon conviction thereof, shall be punished by a fine not 
to exceed $5,000.00 or by imprisonment not to exceed 
one (1) year in the county jail, or by both such fine and 
imprisonment; where the value of the exploitation is 
$250.00 or more, the person who exploits a vulnerable 
person shall be guilty of a felony and, upon conviction 
thereot shall be punished  by imprisonment in the 
custody of the Department of Corrections for not more 
than ten ( 10) years. 143 

 
iv California - Interestingly, California has two criminal 

statutes: the Welfare & Institutions Code, and the Penal 
Code. Both statutes refer to ''caretakers,"who are defined 
as a person who has the care, custody, or control of or 
who stands in a position of trust with, an elder or a 

                                                           
139 FLA. STAT, ANN . §§ 825. l 03(2)(a), 775.082(3)(b), 775.083(J )(b). 
140 Id.  §§  825.103(2)(b), 775.082(3)(c), 775.083(l)(b). 
141 Id. §§ 825. l03(2)(c), 775.082(3)(d), 775.083(l)(c).  
142 OR. REV .STAT. § 124.100 (2)(a)&(b) 
143 MISS. CODE ANN. § 43-47-19 (2011). 
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dependent adult.144 
 

1. Civil-Criminal - CAL. WELF. & INST. CODE § 
15656(c) - Any caretaker of an elder or a 
dependent adult who violates any provision of 
law prescribing theft or embezzlement, with 
respect to the property of that elder or 
dependent adult, is punishable by imprisonment 
in the county jail not exceeding one year, or in 
the state prison for two, three, to four years 
when the money, labor, or real or personal 
property taken is of a value exceeding nine 
hundred fifty dollars ($950), and by a fine not 
exceeding one thousand dollars ($1,000), or by 
imprisonment in the county jail not exceeding 
one year, or by both that imprisonment and fine, 
when the money, labor, or real or personal 
property taken is of a value not exceeding nine 
hundred fifty dollars ($950).145 
 

2. Criminal -CAL. PENAL CODE § 368: 
 

a. Any person who is not a caretaker who 
violates any provision of law proscribing 
theft, embezzlement, forgery, fraud, or 
identity theft, with respect to the 
property or personal identifying 
information of an elder or a dependent 
adult, and who knows or reasonably 
should know that the victim is an elder 
or a dependent adult, is punishable as 
follows: 

 
b. By a fine up to $2,500 or by 

imprisonment in a county jail not 
exceeding one year, or both, or by a fine 
up to $10,000, or by imprisonment in the 
state prison for two, three, or four years, 
or both, when the value of the moneys, 
labor, goods, services, or real or 
personal property taken or obtained 
exceeds $950. 

 
c. By a fine up to $1,000, by imprisonment 

in a county jail not exceeding one year, 
or both, when the value of the moneys, 
labor, goods, services, or real or 

                                                           
144 CAL.WELF. & INST. CODE § l5656(d); CAL. PUNA!. CODE, § 368(i) (West 2011). 
145 CAL. WELF.& INST. CODE. § 15656(c)&(d). 
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personal property taken or obtained is 
less than $950. 

 
d. Any caretaker of an elder or a dependent 

adult who violates any provision of law 
proscribing theft, embezzlement, forgery, 
fraud, or identity theft, with respect to 
the property or personal identifying 
information of that elder or dependent 
adult, is punishable as follows: 

 
e. By a fine up to $2,500, or by 

imprisonment in a county jail not 
exceeding one year, or both, or by a 
fine up to  $10,000, or by imprisonment 
in the state prison for two, three, or four 
years, or both, when the value of the 
moneys, labor goods, services, or real 
or personal property taken or obtained 
exceeds $950. 
 

f. By a fine up to $1,000, by imprisonment 
in a county jail not exceeding one year, 
or both, when the value of the moneys, 
labor, goods, services, or real or personal 
property taken or obtained is less than 
$950. 

 
g. If a person is convicted of financial elder 

abuse, the court may require the 
defendant receive appropriate 
counseling, at the defendant's expense, as 
a condition of probation.146  

(7) Additional remedies. 
 

1. In Arizona - the court may order the payment of all costs 
and expenses of the prosecution and investigation of the 
conduct described in 46-455, civil and criminal, incurred 
by the state or county as appropriate to be paid to the 
general fund of the state of the county that incurred the 
costs and expenses.147  

 
M. Strategic Considerations. 

 
l. Standing you bring elder abuse actions. 

 
a. Lickter v. Lickter 118 Cal. Rptr.3d 123 (Cal. Ct. App. 2010) - former 

beneficiaries of a decedent's trust who sued their father, their half-sisters, 
                                                           
146 CAL. PENAL CODE, § 368; AB 332, filed with the Secretary of State, Sept. 30, 2011. 
147 ARIZ. REV. STAT. ANN. § 46-455 (2011). 
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and their half-sisters' mother for elder abuse lacked standing under 
Welfare & Institutions Code section 15657.3 to bring an elder abuse 
action after the elder who was allegedly abused died because the elder 
abuse action they sought to bring would have no effect on their beneficial 
interest in the trust. The trial court correctly concluded that the only way 
plaintiffs would have standing to pursue an elder abuse action was if they 
succeeded to their grandmother’s causes of action because their father, 
half-sisters, and half-sisters' mother were all deemed to have predeceased 
the grandmother under Probate Code section 259.148 
 

2. Physician-patient and psychotherapist-patient privileges. In some states, there is 
no physician-patient privilege or psychotherapist-patient privilege to the specific 
information reported in elder abuse actions in court proceedings or administrative 
hearings .149  
 

3. Conservatorships. 
 

a. Temporary Conservator. Because a temporary conservator takes actual 
possession of the assets, the appointment of an independent temporary 
conservator (with corresponding suspension of powers of attorney) may 
be more effective than an injunction in preventing misuse of assets while 
the elder abuse proceedings are pending. 

 
b. In Conservatorship of Estate of Cornelius,_ Cal.Rptr.3d _ 2011 WL 

5533815 (Cal. Ct. App. Nov. 15, 2011), as mentioned above, a 
temporary conservator was properly awarded attorneys' fees, expenses, 
and fees for professional fiduciary services, even though no permanent 
conservatorship resulted, as Probate Code sections 2641 and 2642 make 
no distinction between temporary and permanent conservatorships. 

 
c. But -Be wary of the abuse of guardianship/conservatorship proceedings 

as a sword rather than a shield. 
 

(1) Practitioners are mostly familiar with guardianship and 
conservatorship litigation as something to be avoided through the 
use of durable powers of attorney and advance medical 
directives; the occasional uncontested suit where a disabled child 
becomes a disabled adult; or where the named agent under a 
power of attorney passes away without a successor. 

 
(2) However, elder financial abuse cases are being filed at 

increasingly high rates.  These cases commonly arise through 
abuses of powers of attorney, or by undue influence being placed 
on affluent elderly persons to make unusually generous "gifts" to 
family and caretakers. In many cases, the guardianship action is 
the shield used to protect the elderly adult from harm  - a 
"defensive" suit designed to safeguard assets, appoint 

                                                           
148 Lichter v. Lichter, 118 Cal. Rptr. 3d 123 (Cal. Ct. App. 2010).  
149 See, e.g., CAL. WELF. & INST. CODE § 15632; LA. CODE EVID. ANN. art. 510 (2011); D.C. CODE §§ 14-
307, 7-1911 (2011). 
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trustworthy persons or institutions to manage finances, revoke 
powers  of attorney in the hands of wrongdoers, and recover 
assets wrongfully taken. 

 
(3) Even more disturbing, however, is a recent trend in "offensive" 

or attack incapacity suits.  One example of an attack incapacity 
suit: a child, alienated from an elderly affluent parent and likely 
to be disinherited, seeks control of the parent's assets to frustrate 
the parent's estate plan by draining its assets.  Another example 
is the child, angry about being excluded from the parent's 
lifetime giving, seeking to block generosity to other family 
members or charities or to compel "gifts" to himself against the 
will of the parent.  In even more distasteful circumstances, the 
child may seek to restrict the parent' s lavish lifestyle or to limit 
expensive care so as to preserve a future inheritance. 

 
(4) Wrongdoers and anxious potential heirs have discovered that it 

may be possible to distort a guardianship action into a vehicle to 
further their selfish goals.  Regrettably, there is also no apparent 
shortage of lawyers that will facilitate these attacks.  These suits 
are offensive in that they are being used as a sword rather than a 
shield, converting court processes designed to protect elderly 
persons into a tool for depriving elderly persons of control over 
their own property.  Practitioners will be called upon to defend 
their clients and their estate plans from attack and to help 
preserve their clients' rights to determine the use of their own  
assets. 

 
(5) Real life examples: 
 

i. In October 2003, family members of a husband recently 
diagnosed with dementia took him from his wife, had 
him hospitalized in a locked, psychiatric unit, and told 
the husband and the medical staff that his wife was 
trying to poison him and as a result they needed to keep 
him away from her. The husband's niece, an attorney, led 
the charge, and based on fraudulent and untrue 
allegations that she made about the wife, obtained her 
appointment as the husband's temporary conservator 
over the wife. The niece was assisted by an incompetent 
court- appointed attorney who without investigating any 
of the (false) claims, aligned herself with the niece und 
continued to do so throughout the proceedings. The 
niece froze the wife's access to her own bank accounts, 
initiated a divorce action on behalf of the husband 
(unbeknownst to the husband), and convinced the 
husband that his wife was trying to kill him.  While the 
case was pending, the court- appointed attorney had the 
husband execute a revocation of all prior estate plans. 

 
ii. Ten months later, after a nine-day trial, the wife 
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Successfully disproved all of the false allegations made 
by the niece and the court-appointed attorney, and 
successfully invalidated the revocation document 
prepared by the court appointed attorney, The niece was 
removed  and the wife's nominee, a neutral, professional 
fiduciary was appointed permanent conservator.  The 
husband and wife were then finally reunited after fifteen 
months of being separated. 
 

iii. After the husband's untimely death in 2006, the wife 
brought an action against  the niece, the niece's husband, 
and the County of Los Angeles.  In 2011, eight years 
after the niece and her family accelerated the husband's 
demise, the wife obtained a judgment against both for 
$2.2 million. 
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QUESTIONS AND ANSWERS ABOUT  
MANDATORY ABUSE REPORTING FOR LAWYERS 

Oregon State Bar General Counsel’s Office 

Question 1: What Is Mandatory Abuse Reporting? 

Four Oregon statutory schemes require certain “public and private officials” present in 

the state, including lawyers, to report the abuse of persons to public authorities under certain 

circumstances. See ORS 124.060 (elder abuse); ORS 419B.010 (child abuse); ORS 430.765 

(person with mental illness or developmental disability); ORS 441.640 (resident of long-term 

care facility). Only the first two have educational requirements for lawyers. The latter two 

function similarly to the first two, but practitioners should note that a lawyer’s duty to report 

under ORS 441.640 is limited to a lawyer representing the resident or their guardian or family 

member. See ORS 441.630(6)(i).  

Question 2: Why Require Mandatory Reports? 

Oregon is in the midst of a demographic shift. As baby boomers age, our population as a 

whole is aging. Each year, over 50,000 Oregonians turn 65 years old. The median age of 

Oregon’s population was 30.3 in 1980, but is forecast to rise to 39.7 by 2020. With advancing 

age come declining health and greater reliance on family members, caregivers and social 

services. And elder abuse is a significant problem. In 2014, DHS investigated and substantiated 

over 2,500 instances of elder abuse in Oregon. Nationally, one in ten elders living at home is 

subject to abuse, neglect, or exploitation. Abuse reporting helps the legislature assess the need 

for increased social services as the population ages.  

At the same time, child abuse remains alarmingly prevalent. The field has undergone a 

sea change since child abuse was explicated as a medical diagnosis in the 1960s. Scientists now 

know that child abuse exacts a toll over the rest of a child’s lifetime, causing many abused 

children to adopt risky coping behaviors as adults and to develop related health problems. The 
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child abuse reporting statute expresses the state’s policy that all citizens have a responsibility to 

prevent such abuse and to protect children from harm. The statute encourages voluntary 

reporting in situations in which reporting is not required. Mandatory reporters are a critical link 

in the state’s system of child protection, accounting for about three-quarters of the child abuse 

reports received by Oregon authorities.  

Question 3: What Are Lawyers Required To Do? 

Lawyers are included in the definitions of “public or private officials” who have duties 

under Oregon law to report both child abuse and elder abuse. ORS 124.050(9); 

ORS 419B.005(5). Many others are also included. Id. Similar laws exist in every state, and a 

lawyer traveling to another state should consider whether that state’s law applies to them 

when present in the state. It appears that Oregon’s law applies to any licensed attorney present 

in the state, not just members of the Oregon State Bar.  

Abuse reporting is a 24-hour-per-day, seven-days-per-week responsibility. It is not 

limited just to information acquired in your professional practice. Reporting is required 

whenever a mandatory reporter has “contact” with an abuser or a victim and has “reasonable 

cause” to believe that abuse has occurred. ORS 124.060; ORS 419B.010(1). Voluntary reports 

are encouraged where possible but are not required. ORS 419B.007; OAR 411-020-0020(2).  

The duty to report child abuse is personal to the mandatory reporter. 

See ORS 419B.010(4). A mandatory reporter is required to report even if his or her employer 

has internal policies or procedures for addressing reports of child abuse. Failure to report as 

required by the statute is a Class A violation. ORS 124.990; ORS 419B.010(5). The penalty for a 

Class A violation is a maximum fine of $2,000. ORS 153.018(2)(a). 

Oregon Rule of Professional Conduct (RPC) 1.6(a) prohibits a lawyer from revealing 

information relating to the representation of a client. RPC 1.6(b)(5) permits, but does not 

require, a lawyer to disclose information relating to the representation of a client when 

required by law. A lawyer may report abuse as required by law without violating the lawyer’s 

ethical duty of confidentiality to a client. 
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Note that when one of the exceptions to reporting applies (Question 8, below), the 

abuse reporting laws do not require reporting, and therefore would not permit a lawyer to 

disclose information protected by RPC 1.6. In addition, RPC 1.6(b)(5) permits disclosure only to 

the extent required by law; it does not give a lawyer permission to reveal information that the 

law does not require to be reported.  

Question 4: What Is “Reasonable Cause?” 

There are no reported cases applying or interpreting this term specifically in connection 

with the abuse reporting statutes. The Department of Human Services interprets “reasonable 

cause” in related statutes as being equivalent to “reasonable suspicion.” A.F. v. Dep’t of Human 

Res. ex rel. Child Protective Servs. Div., 251 Or App 576, 590, 98 P3d 1127 (2012); Berger v. State 

Office for Services to Children and Families, 195 Or App 587, 590, 98 P3d 1127 (2004). In that 

context, “‘[r]easonable suspicion’ means a reasonable belief given all of the circumstances, 

based upon specific and describable facts, that the suspicious physical injury may be the result 

of abuse.” The agency rule further explains: 

 “The belief must be subjectively and objectively reasonable. In other words, the 

person subjectively believes that the injury may be the result of abuse, and the 

belief is objectively reasonable considering all of the circumstances. The 

circumstances that may give rise to a reasonable belief may include, but not be 

limited to, observations, interviews, experience, and training. The fact that there 

are possible non-abuse explanations for the injury does not negate reasonable 

suspicion." 

OAR 413-015-0115(37). Similarly, “reasonable suspicion” for an officer to stop an individual in 

the criminal law context is defined as “a belief that is reasonable under the totality of the 

circumstances existing at the time and place the peace officer acts.” ORS 131.605(5). The 

standard is an “objective test of observable facts” and requires the officer “to point to specific 

articulable facts that give rise to a reasonable inference that a person has committed a crime.” 

State v. Ehly, 317 Or 66, 80, 854 P2d 421 (1993). 
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By contrast, the standard of “probable cause” for arrest in the criminal law context is a 

higher standard than that of “reasonable suspicion.” “Probable cause” is defined by 

ORS 131.005(11) as a “substantial objective basis for believing that more likely than not an 

offense has been committed and a person to be arrested has committed it.” In State v. Childers, 

13 Or App 622, 511 P2d 447 (1973), the court held that a police officer did not have probable 

cause to make a warrantless search for marijuana since he was uncertain whether he had 

smelled it. The court cited the probable cause standard as the existence of circumstances that 

would lead a reasonably prudent person to believe that an event had occurred, and 

distinguished it from “mere suspicion or belief … .” Id. at 629. 

Interpreting “reasonable cause” in the context of obtaining a subpoena for bank records 

under ORS 192.565(6), the court in State v. McKee, 89 Or App 94, 99, 747 P3d 395 (1987), held 

that a showing of reasonable cause required a recital of known facts, not mere conclusory 

statements. In another case, a merchant was found to have reasonable cause to detain a 

suspected shoplifter when the merchant saw the person leaving the store with unpaid-for 

merchandise partially concealed in a pocket. Delp v. Zapp’s Drug & Variety Stores, 238 Or 538, 

395 P2d 137 (1964).1 

A potential “floor” for “reasonable cause” is found in ORS 124.075 and ORS 419B.025, 

which provide immunity to abuse reporters for criminal and civil liability. In order to qualify for 

immunity, the reporter must “participat[e] in good faith” in the reporting process, and have 

“reasonable grounds” for the making of the report. Outside the client representation context, 

attorneys are well advised to use this standard for determining when to make a report of 

potential abuse. 

Question 5:  What Is “Comes In Contact?” 

“Comes in contact” is a more unfamiliar phrase that is also not defined in the statutes or 

case law. A dictionary definition of “contact” includes “a touching or meeting” and “association 

or relationship” (as in physical or mental or business or social meeting or communication). 

1The statute applied in Delp, which allowed merchants to detain suspected shoplifters, has since been amended to 
require “probable cause” as opposed to “reasonable cause.” See ORS 131.655(1). 
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Webster’s Third New International Dictionary 490 (unabridged ed 1993). That definition, and 

common usage, suggest that a lawyer is required to report elder abuse only when the lawyer 

has had some kind of physical or associational contact with a person who has abused an elder 

or with an elder who has been abused. This does not necessarily mean “in person” contact; 

telephone or even email or written contact would likely suffice. 

The “comes in contact” requirement does not appear to modify the “reasonable cause” 

requirement. In other words, the statute does not appear to require reporting only when the 

lawyer learns of the abuse directly from the victim or the abuser. Reliable second- or third-hand 

information may provide reasonable cause to believe that abuse has occurred; reporting would 

then be required if the lawyer had come in contact with either the abuser or the victim. For 

example, if a neighbor tells a lawyer that she heard from another neighbor that an elder living 

down the street (with whom the lawyer has occasional contact) appears to have been abused, 

the lawyer may have reasonable cause to believe that abuse occurred if the lawyer believes the 

neighbors are reliable sources of information. 

It is sometimes suggested, under a broad reading of the statute and its purpose, that 

“contact” includes knowledge of abuse even without any physical or associational contact with 

the victim or the abuser. The Attorney General does not interpret the statute so broadly, 

opining in another context that “physicians, psychologists and social workers who serve as 

members of the board of directors of a self-help child abuse prevention organization, but who 

do not provide direct services, are not required to report suspected child abuse when they 

acquire that information indirectly in their official capacities as board members.” Attorney 

General Letter of Advice to Sen Margie Hendriksen (OP-5543) (June 12, 1984). The basis for the 

opinion lies primarily in the fact that the list of mandatory reporters in Oregon consists of 

professionals and service providers who are most likely to come into direct contact with victims 

or perpetrators of child abuse. “We believe that if the drafters of [the statute] had intended to 

impose a mandatory reporting duty, violation of which is punishable by a substantial fine … , 

upon persons who merely have knowledge about child abuse, from whatever source, they 

would have said so clearly.” Id. 
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Question 6:  What Is Elder Abuse? 

The elder abuse reporting statute identifies the types of conduct that constitute elder 

abuse: 

Infliction of Pain or Physical Injury: Pain or injury caused by other than accidental means

or apparently inconsistent with the explanation given for it. According to regulation, this

includes force-feeding and all physical punishments. OAR 411-020-0002(a)(B)(ii).

Physical abuse is presumed to injure and inflict pain upon someone who is non- 

responsive. See OAR 411-020-0002(a)(C).

Abandonment or Neglect: This includes desertion as well as withholding caretaking

responsibilities. 

Sex Abuse: Commission of a crime enumerated in the statute, including both public and

private indecency.

Verbal Abuse: Threatening physical or emotional harm by words or gestures. Again, it

does not matter whether the victim can comprehend.

Financial Exploitation: Defined in ORS 124.050(4). Wrongful taking of an elder’s

property; a threat of taking that causes alarm to an elder; stealing or transferring

account funds without authorization (even if jointly held); failing to use the elder’s

resources effectively for their support.

Involuntary Seclusion: For convenience or discipline.

Wrongful Use of Physical or Chemical Restraints: Authorized medical or legal uses are

excluded. 

ORS 124.050(1). 

DHS has published a summary of the warning signs of abuse at 

http://www.oregon.gov/DHS/SENIORS-DISABILITIES/ADULT-ABUSE/Pages/signs.aspx. That said, 

lawyers, like many mandatory reporters, may not be experts in identifying abuse, and they are 

not expected to be. The law does not require lawyers to conduct investigations into suspected 

abuse, but lawyers should make reasonable inquiries where possible to follow up on initial 

observations or information that appears to involve elder abuse, to ensure that they have 
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“reasonable cause” to believe that abuse has occurred. The intent of the statute is to get at-risk 

seniors into a regulatory system where the circumstances will be evaluated and, as necessary, 

addressed by qualified professionals. Hence, the standard for reporting is only “reasonable 

cause,” not “certainty.” 

Question 7: How Is A Lawyer Expected To Identify Child Abuse? 

The child abuse reporting statute likewise identifies the types of conduct that constitute 

child abuse: 

Criminal assault or any physical injury to a child caused by other than accidental means,

including any injury at variance with the explanation given for it.

Any observable and substantial mental injury caused by cruelty to a child.

Rape or sexual abuse—commission of a crime enumerated in the statute.

Sexual exploitation, including any use of a child in a live or recorded erotic performance,

or allowing a child to participate in an act of prostitution.

Negligent treatment or maltreatment of a child.

Threatened harm to a child.

Buying or selling a child.

Permitting a child to enter or remain in a place where methamphetamines are being

manufactured.

Unlawful exposure to a controlled substance that subjects a child to a substantial risk of

harm.

ORS 419B.005(1)(a). “Abuse” does not include reasonable discipline unless the discipline results 

in one of the conditions listed above. ORS 419B.005(1)(b).2 

Lawyers, like many mandatory reporters, may not be experts in identifying child abuse 

and are not expected to be. The intent of the statute is to get at-risk children into a system 

where the circumstances will be evaluated and, as necessary, addressed by qualified 

professionals. The standard for reporting is only “reasonable cause,” not “certainty.” Abuse that 

2 For all intents and purposes, the statute is referring to spanking that does not leave a mark or injury of any kind. 
More extreme or “creative” punishments often constitute abuse.  
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leaves physical marks is relatively easy to recognize. Some forms of neglect are also visible, such 

as malnutrition or young children left unattended. Other kinds of child abuse, such as mental 

injury, may be more difficult to detect, particularly where contact with the child is limited. The 

mandatory reporting law does not require lawyers to conduct investigations into suspected 

child abuse, but lawyers should make reasonable inquiry where possible to follow up on initial 

observations or information that appears to involve child abuse to ensure that they have 

“reasonable cause” to believe that abuse has occurred. 

The Oregon Department of Human Services publishes a booklet entitled What You Can 

Do About Child Abuse that lawyers may find helpful. It is available on-line at 

http://dhsforms.hr.state.or.us/Forms/Served/DE9061.pdf. DHS will also answer questions and 

consult about whether a situation should be reported. 

Question 8:  Are There Any Exceptions To The Reporting Requirement? 

There are three exceptions to each statutory reporting requirement. Two of them are 

the same in child and elder abuse contexts. The third one is different. The first two: 

Lawyers are not required to report information communicated by a person if the

communication is privileged. In addition to the evidence code, the child abuse reporting

statute protects as well communications that are privileged under ORS 419B.234(6).

A lawyer is also not required to report abuse based on information communicated to

the lawyer “in the course of representing a client, if disclosure of the information would

be detrimental to the client.” Note that this language captures part, but not all, of the

information protected by RPC 1.6 on client confidences.

Next: 

No official is required to report child abuse if the information about the abuse is

acquired “by reason of a report” or “by reason of a proceeding arising out of a report”

already made under the abuse reporting statute, if the official “reasonably believes that

the information is already known by a law enforcement agency or the Department of

Human Services.” ORS 419B.010(2) (emphasis added).

And finally: 
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“An elderly person who in good faith is voluntarily under treatment solely by spiritual

means through prayer in accordance with the tenets and practices of a recognized

church or religious denomination by a duly accredited practitioner thereof shall, for this

reason alone, not be considered subjected to abuse by reason of neglect … .”

ORS 124.095 (emphasis added).

A. Privileged Communications.

The first exception relates to statutory privileges. Lawyers are not required to report

information that is “privileged under ORS 40.225 to 40.295.” ORS 40.225 is OEC 503, the 

lawyer-client privilege.3 The reference, however, encompasses thirteen other privileges: 

psychotherapist-patient (OEC 504), physician-patient (OEC 504-1), nurse-patient (OEC 504-2), 

school employee-student (OEC 504-3), clinical social worker-client (OEC 504-4), husband-wife 

(OEC 505), clergy-penitent (OEC 506), counselor-client (OEC 507), stenographer-employer 

(508A), public officer (OEC 509), disabled person-sign language interpreter (OEC 509-1), non- 

English speaking person-interpreter (OEC 509-2), and informer (OEC 510). 4 

B. Information Detrimental to Client if Disclosed.

The second exception to mandatory reporting applies only to lawyers, and tracks to

some extent a lawyer’s ethical obligation to protect confidential client information. Lawyers are 

prohibited by RPC 1.6(a) from revealing “information relating to the representation of a client.” 

“Information relating to the representation of a client” is defined in RPC 1.0(f) as both 

“information protected by the lawyer-client privilege under applicable law” and “other 

3A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential 
communications made for the purpose of facilitating the rendition of professional legal services to the client. A 
“confidential communication” is one that is “not intended to be disclosed to third persons other than those to 
whom disclosure is in furtherance of the rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the communication.” Confidential communications include those (1) between 
the client or the client’s representative and the client’s lawyer or a representative of the lawyer, (2) between the 
client’s lawyer and the lawyer’s representative, (3) by the client or the client’s lawyer to a lawyer representing 
another in a matter of common interest, (4) between representatives of the client or between the client and a 
representative of a client, or (5) between lawyers representing the client. OEC 503. 

4 Also included is OEC 512, “privileged matter disclosed under compulsion or without opportunity to claim 
privilege.” 
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information gained in a current or former professional relationship that the client has 

requested be held inviolate or the disclosure of which would be embarrassing or would be likely 

to be detrimental to the client.”5 

Clearly then, “information relating to the representation” is not limited to information 

that is privileged because communicated by the client. Information protected under RPC 1.6 

includes information learned from witnesses and other third parties as well as information 

imparted by the client that is, for some reason, not covered by the privilege. All that is required 

under RPC 1.6 is that the information be gained during the course of the professional 

relationship between the lawyer and the client, and either that the client has requested it be 

“held inviolate” or that it would be embarrassing or detrimental to the client if revealed. 

In creating a statutory exception for only some of the information that would be 

protected by RPC 1.6, the legislature limited the reporting exception to information that would 

be detrimental (not merely embarrassing) to the client if disclosed. This appears to be the 

legislature’s way of reconciling the sanctity of the lawyer-client relationship with the interest of 

protecting children. The legislature appears to have concluded that mere embarrassment to a 

client is not sufficient justification for the lawyer to ignore abuse. 

C. Information Learned from an Official Report.6

The final exception to the child abuse reporting requirement applies to all mandatory

reporters. Reporting is not required of information learned “by reason of a report” or “by 

reason of a proceeding arising out of a report” made under the mandatory child abuse 

reporting statute. The exception applies if the reporter “reasonably believes that the 

information is already known by a law enforcement agency or the Department of Human 

Services.” This exception appears to be the legislature’s attempt to clarify that mandatory 

reporters do not need to report when the only information they have comes from an existing 

report. The language is not crystal clear, however, as it suggests that reports may be made and 

5 These are the definitions, respectively, of “confidences” and “secrets” from former DR 4-101. 

6 This exception does not apply in the elder abuse context. 
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proceedings may arise therefrom, yet the information might not be known to DHS. Although it 

is difficult to imagine a situation where that could actually be the case, a lawyer who learns 

about child abuse (involving a person with whom the lawyer has had contact) from another 

reporter’s report would be prudent to confirm that DHS is aware of the situation. If DHS cannot 

confirm its existing knowledge of the abuse, then the lawyer should report. 

The effect of these statutory exceptions to the duty to report is that most of the 

information a lawyer will be required to report will be that learned outside the lawyer’s “official 

capacity.” For instance, witnessing an act of child abuse in a public place will trigger the 

reporting obligation, despite the fact that the lawyer may not have a lot of information to 

report. Similarly, information that a non-client friend or neighbor is abusing a child or is a victim 

of abuse must be reported. 

D. Treatment by Spiritual Means Through Prayer.7

This exception is not elaborated in case law or in regulation. Practitioners should note

that it is very narrow. The treatment must be “voluntary”; beliefs of the caregiver are irrelevant 

to the determination of whether reporting is required. The treatment must be “through 

prayer.” It must be “in accordance with the tenets and practices of a recognized church or 

religious denomination” and conducted “by a duly accredited practitioner” of the church. Here 

as elsewhere, attorneys should err on the side of reporting and letting DHS evaluate the 

situation.  

Question 9:  What If Someone Expresses the Intent to Commit an Act of Abuse? 

The statutes mandate reporting only when there is reasonable cause to believe that 

abuse has already occurred.  It does not require advance reporting of possible future abuse, 

with limited exceptions. A threat of future abuse can be “verbal abuse” of an elder. “Verbal 

abuse” includes “threatening significant physical harm or threatening or causing significant 

emotional harm to an adult … .” OAR 411-020-0002(1)(d)(A). Also, a threat of future abuse can 

7 This exception does not apply in the child abuse context. 
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be a threat of harm to a child, “which means subjecting a child to a substantial risk of harm to 

the child’s health or welfare,” ORS 419B.005(1)(a)(G), and be reportable abuse for that reason. 

If the situation does not fit within either of those narrow categories, reporting may still 

be possible. RPC 1.6(b)(1) permits a lawyer to reveal confidential information, to the extent the 

lawyer reasonably believes necessary, “to disclose the intention of the lawyer’s client to 

commit a crime and the information necessary to prevent the crime.” There is also no lawyer-

client privilege under OEC 503(4)(a) “if the services of the lawyer were sought or obtained to 

enable or aid anyone to commit or plan to commit what the client knew or reasonably should 

have known to be a crime or fraud.” RPC 1.6(b)(2) permits a lawyer to reveal information 

otherwise protected to the extent the lawyer reasonably believes necessary “to prevent 

reasonably certain death or substantial bodily harm,” whether or not a crime is involved. When 

used in reference to degree or extent, “substantial” denotes “a material matter of clear and 

weighty importance.” RPC 1.0(o). 

It is not clear that all incidents of abuse identified in the statute constitute crimes. A 

lawyer whose client has expressed a clear intention to commit abuse in the future should 

ascertain first whether the intended conduct is a crime, or if it puts a person at risk of 

reasonably certain death or substantial bodily harm. If so, the lawyer may disclose information 

necessary to prevent the intended conduct. 

A voluntary report of suspected future abuse that is not required under ORS 124.060 is 

subject to the same statutory confidentiality and immunity as a mandatory report. See 

ORS 124.075; ORS 419B.025; ORS 419B.035.  

Question 10: Are Lawyers Obligated to Report Abuse Occurring Outside Of Oregon? 

While all states have adopted some form of elder abuse prevention laws, the laws are 

not uniform and lawyers are not mandatory reporters in all jurisdictions. Lawyers who are 

licensed in multiple jurisdictions should be attentive to the statutory requirements of each 

jurisdiction as well as to the interplay between those statutory requirements and the 

disciplinary rules to which the lawyer is subject. 
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The scope of Oregon’s mandatory abuse reporting laws is not clear with respect to 

incidents occurring outside of Oregon. Nothing in the statute can be read to limit reporting only 

to incidents occurring within the state. The language of the statute sweeps broadly to include 

all victims within the protected populations and their abusers. A lawyer who wishes to act most 

cautiously should make a report to DHS of the out-of- state incident and allow DHS to 

determine whether and how to deal with the information. Reporting in that circumstance does 

not violate any ethical responsibility of the lawyer or violate any right of the persons involved. It 

is consistent with the policy behind both statutes and regulations that encourage voluntary 

reporting. See, e.g., OAR 411-020-0020(2).  

Question 11:  What Type Of Report Is Required And To Whom Must It Be Made? 

The abuse reporting statutes require that reports be made “immediately,” 

ORS 124.065(1); ORS 419B.010(1), and that the report must be “an oral report by telephone or 

otherwise.”8 ORS 124.065(1); ORS 419B.015. Reports must be made to the local office of the 

Department of Human Services or to a law enforcement agency within the county where the 

person making the report is located at the time of the contact. Both ORS 124.050(6) and 

ORS 419B.005(4) define a law enforcement agency to mean: 

A city or municipal police department;

A county sheriff’s office;

The Oregon State Police;

A police department established by a university; or

A county juvenile department.

The report must contain, if known: 

the names and addresses of the victim and the persons responsible for the victim’s

care;

the child’s age, in the case of a child victim;

the nature and extent of the abuse, including any evidence of previous abuse;

8 The statewide telephone number for reporting suspected abuse is 1-855-503-SAFE (7233). 



Chapter 6—Elder and Child Abuse Reporting

 6–14Elder Law 2018: Preparing Clients for the Future

the explanation given for the abuse; and

any other information that might be helpful in establishing the cause of the abuse

and the identity of the abuser.

ORS 124.065(1); ORS 419B.015(1). DHS and law enforcement are required to notify each other 

when receiving a report of possible crime or of any child abuse. ORS 124.065(2); 

ORS 419B.015(1)(b), (2). 

Question 12:  Are Elder Abuse Reports Confidential?  

Notwithstanding Oregon’s public records law, the reports and records compiled under 

the abuse reporting laws are confidential and are not accessible for public inspection. 

ORS 124.090(1); ORS 419B.035. DHS is required to make the reports available in some 

circumstances and permitted to do so in other circumstances. ORS 124.090(2); ORS 419B.035. 

Recipients of records under DHS’s mandatory or permissive disclosure authority are also 

required to maintain the confidentiality of the records. ORS 124.090(3); ORS 419B.___.  

The confidentiality is not absolute, as a reporter may be required to testify in court 

proceedings relating to the report. In criminal proceedings, the alleged abuser’s constitutional 

right to confront witnesses would override the statutory confidentiality.  

Confidentiality may be enhanced by reporting anonymously. While there is no 

requirement in the statutes that reporters identify themselves, it is also clear that the statutes 

do not contemplate anonymous reporting, and it is likely not preferred by DHS. Law 

enforcement and DHS will accept anonymous reports. Because of the liability that can result 

from not reporting, lawyers should weigh the desire for confidentiality with the possible need for 

proof that a report was in fact made as required.  
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State of Oregon: Adult Abuse - Warning Signs and Definitions for Vulnerable Adults

http://www.oregon.gov/DHS/SENIORS-DISABILITIES/ADULT-ABUSE/Pages/signs.aspx[4/11/2018 12:45:03 PM]

ADULT ABUSE

CENTRALIZED

ABUSE

MANAGEMENT

SYSTEM (CAM)

REPORTS &

PUBLICATIONS

PREVENTION &

INVESTIGATIONS

PROVIDER

RESOURCES

WARNING SIGNS &
DEFINITION

For more detailed information about abuse and neglect see: Oregon Administrative
Rule 411-020-0002

Physical abuse
Physical abuse is any physical injury to an adult caused by other than accidental
means that may result in bodily injury, physical pain, or impairment.

Warning signs of physical abuse:
Cuts, lacerations, punctures, wounds
Bruises, welts, discolorations, grip marks
Any unexplained injury that doesn't fit with the given explanation of the injury
Any injury incompatible with the person's history of unexplained injuries
Any injury which has not been properly cared for (sometimes injuries are hidden
on areas of the body normally covered by clothing)
Dehydration and/or malnourishment without illness-related cause
Unexplained loss of weight
Burns, possibly caused by cigarettes, caustics, acids or friction from ropes or
chains

Neglect
Neglect is the failure of an individual who is responsible to make a reasonable effort to
protect an adult from abuse or to provide the care, supervision, or services necessary
to maintain the physical health and emotional well-being of an adult that creates a risk
of serious harm or results in physical harm, significant emotional harm or
unreasonable discomfort, or serious loss of personal dignity.

NOTE: An elderly person who in good faith is voluntarily under treatment solely by
spiritual means through prayer in accordance with the tenets and practices of a
recognized church or religious denomination by a duly accredited practitioner shall, for
this reason alone, not be considered subjected to abuse by reason of neglect as
defined in Oregon Administrative Rule 411-020-0002.

Warning signs of neglect:

Oregon Department of Human Services / Seniors & People with Disabilities / Adult Abuse

Adults
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State of Oregon: Adult Abuse - Warning Signs and Definitions for Vulnerable Adults

http://www.oregon.gov/DHS/SENIORS-DISABILITIES/ADULT-ABUSE/Pages/signs.aspx[4/11/2018 12:45:03 PM]

Dirt, fecal/urine smell or other health and safety hazards in adult's living
environment
Leaving an adult in an unsafe or isolated place
Rashes, sores, lice on the adult
Malnourishment or dehydration and/or sudden weight loss
Untreated medical condition
Soiled clothing or bed linens
Poor skin condition or poor skin hygiene

Self-neglect
Self-neglect is the inability of a person to understand the consequences of his or her
actions or inaction when that inability leads to or may lead to harm or endangerment to
self or others.

Abandonment
Abandonment is desertion or willfully leaving an adult alone by a caregiver that would
place the adult in serious risk of harm. It is a specific form of neglect.

Warning signs of abandonment:
The desertion at a public location
A person's own report of being abandoned

Verbal or emotional abuse
Verbal or emotional abuse includes threatening significant physical harm or
threatening or causing significant emotional harm to an adult through the use of:
derogatory or inappropriate names, insults, verbal assaults, profanity, or ridicule; or
harassment, coercion, threats, intimidation, humiliation, mental cruelty, or
inappropriate sexual comments.

Warning signs of verbal or emotional abuse:
Humiliating, insulting, or threatening language directed at the person
Being emotionally upset or agitated
Being extremely withdrawn and non-communicative or non-responsive
Unusual behavior usually attributed to dementia (e.g., sucking, biting, rocking)
An adult's report of being verbally or emotionally mistreated

Financial exploitation
Wrongfully taking, by means including but not limited to deceit, trickery,
subterfuge, coercion, harassment, duress, fraud, or undue influence, the assets,
funds, property, or medications belonging to or intended for the use of an adult
Alarming an adult by conveying a threat to wrongfully take or appropriate money or
property of the adult if the adult would reasonably believe that the threat conveyed
would be carried out
Misappropriating or misusing any money from any account held jointly or singly by
an adult
Failing to use income or assets of an adult for the benefit, support, and
maintenance of the adult. 
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State of Oregon: Adult Abuse - Warning Signs and Definitions for Vulnerable Adults

http://www.oregon.gov/DHS/SENIORS-DISABILITIES/ADULT-ABUSE/Pages/signs.aspx[4/11/2018 12:45:03 PM]

Unusual or inappropriate activity surrounding investment properties or in bank
accounts, including the use of ATM cards, to make large or repeated withdrawals
Signatures on checks, etc. that do not resemble the person's signature, or
signatures when the person cannot write
Power of attorney given, or recent changes in or creation of a will or trust, when
the person is incapable of making such decisions
Unpaid bills, overdue rent, utility shut-off notices
Excessive spending by a caregiver on himself for new clothing, jewelry,
automobiles
Lack of spending on the care of the person, including personal grooming items
Missing personal belongings, such as art, silverware or jewelry
Recent sale of assets and properties 

The Attorney General's office also has a consumer hotline for financial fraud issues.

Sexual abuse
Sexual contact with a non-consenting adult or with an adult considered incapable
of consenting to a sexual act. Failure to object does not mean an expression of
consent.
Sexual harassment or sexual exploitation of an adult, exposing an adult to, or
making an adult the subject of sexually explicit material or language.
Any sexual contact between an employee or volunteer of a facility or a caregiver
and an adult served by the facility or caregiver, unless a pre-existing relationship
existed. Sexual abuse does not include consensual sexual contact between an
adult and a caregiver who is the spouse or domestic partner of the adult.

Warning signs of sexual abuse:
Unexplained vaginal or anal bleeding
Torn or bloody underwear
Bruised breasts
Venereal diseases or vaginal infections
Sudden changes in the emotional or psychological state of the person
Abrupt changes in responses or behavior around certain people
The person discloses that they've been abused

Involuntary seclusion
Confinement, isolation or restriction of an adult to his or her room or a specific area; or
placing restrictions on an adult's ability to associate, interact, or communicate with
other individuals.

NOTE: In a facility, emergency or short-term, monitored separation from other
residents may be permitted if used for a limited period of time when: used as part of
the care plan after other interventions have been attempted; used as a de-escalating
intervention until the facility can evaluate the behavior and develop care plan
interventions to meet the resident's needs; or the resident needs to be secluded from
certain areas of the facility when their presence in that specified area would pose a risk
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State of Oregon: Adult Abuse - Warning Signs and Definitions for Vulnerable Adults

http://www.oregon.gov/DHS/SENIORS-DISABILITIES/ADULT-ABUSE/Pages/signs.aspx[4/11/2018 12:45:03 PM]

to health or safety.

Warning signs of involuntary seclusion:
An adult's report of not being allowed to see or talk with people who they would
reasonably see or talk to
Kept away from where others can go
Not allowed to use the telephone
Not allowed to receive or send mail

Wrongful restraint
A wrongful use of a physical or chemical restraint includes situations where:

A licensed health professional has not conducted a thorough assessment prior to
implementing a licensed physician's prescription for restraint;
Less restrictive alternatives have not been evaluated prior to the use of the
restraint; or
The restraint is used for convenience or discipline. 

NOTE: Physical restraints may be permitted if used when a resident's actions present
an imminent danger to self or others and only until immediate action is taken by
medical, emergency, or police personnel. 

Warning signs of physical or chemical restraint:
Being sedated
Going to bed at an unusually early time or uncharacteristically early bedtime
Bruises or remarks on both wrists, both ankles, or a strip-like mark or bruise
across the chest
An adult's report of being tied up or sedated or not allowed to move

About Oregon.gov

Oregon.gov
State Directories
Agencies A to Z
Accessibility
Privacy Policy
Supported Browsers
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Physical abuse

What is physical abuse? 

injury to a child that is not accidental.

Most parents do not intend to hurt their children, 
 

not the motivation of the parents.

In Oregon in FFY 2016 1,217 children were 
found to have been physically abused.

What about bruises?
Bruises on bony surfaces such as knees, shins, foreheads or elbows are  
more likely to be accidental than those occurring on the cheeks, buttocks 
or stomach.

Most falls produce one bruise on a single surface, while abusive bruises 
frequently cover many areas of the body.

Any bruising seen on babies who are not yet mobile is suspicious.

What about head and facial injuries?
Injury to the skull and brain is the primary cause of child abuse deaths. 

 
result of physical abuse.

Trauma to the eyes is often the result of head injuries. This could be from 
a direct blow to the eyes or be the result of other actions, such as shaking 
a child, leading to retinal hemorrhage. Injury to both eyes is a possible 
indicator of abuse because accidental injuries usually occur on one side  
of the face.

The mouth is a common target for abuse. Injuries to this area include 
bruises, burns, split lips, broken teeth and even fractures of the jaw. 

Trauma to the eyes is often 
the result of head injuries. 
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What about broken bones and injured joints?
You should be suspicious of abuse when:

• Unsuspected fractures are “accidentally” discovered in the course
of an examination.

• The injury is not explained by the history given.

• Spiral fractures, which indicate twisting, are found.

• Multiple fractures exist, especially when symmetrical.

• Multiple fractures exist in various stages of healing.

• Skeletal injuries are accompanied by injuries (for example, burns)
to other parts of the body.

What about poisoning?
Some parents may punish children by forcing them to swallow toxic 
amounts of chemicals or food.

Some problems — any of which may be fatal — are:

• Water — Drinking huge quantities of water causes seizures, convulsions,
confusion, lethargy and coma.

• Hot peppers — Cause damage to the mucous membranes of the mouth
and stomach and injure the nervous system. Hot peppers can also become
clogged in the child’s throat, leading to breathing problems.

• Ground pepper — Becomes clogged in the throat or lungs, causing breathing
problems.

• Laxatives — Cause severe dehydration, fever and bloody stools.

• Household products — Various substances are abused, including toilet bowl
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What about burns and scalds?
Although accidental burns may happen in any household, too many or improperly 
handled accidents can be signs of neglect.

It is not uncommon for a child to brush against a cigarette that is being held in someone 
else’s hand. These burns are usually found on the child’s face, arms or trunk, depending 
on the height of the child and the height of the person holding the cigarette.

“Doughnut” burns on the child’s buttocks are an indication that the child’s buttocks 
may have been pressed against the bottom of the bath tub of hot liquid so that part of 
the buttocks were not burned.

“Stocking” burns are those that result from a foot or hand dunked into scalding liquid. 
The skin is usually burned evenly.

“Scattered” burns can be caused by pouring or throwing hot liquid. These burns show 
varying levels of injury.

What about internal injuries?
Only a small percentage of child abuse cases report injuries to internal organs. 
However, internal injuries are hard to identify in child abuse cases and may be one of 
the underlying causes of death or may make a child more susceptible to pneumonia or 
other infection that may cause death.

Although there are no absolute guidelines for symptoms of internal injuries, here are 
some common indicators:

• Pain in stomach, chest or any internal area;

• Bruises on the chest or stomach;

• Distended, swollen abdomen;

• Tense abdominal muscles;

• Labored breathing;

• Severe chest pain while breathing;

• Nausea or vomiting (especially blood).

Physical abuse — continued
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What is Intentional Traumatic Brain Injury?
Intentional Traumatic Brain Injury describes a head injury caused by shaking the child 
severely or striking a child’s head against a surface. Many parents do not understand 
that these actions can cause severe brain injury, blindness and even death.

The most common injuries are:

• Blood clots around the brain;

• Hemorrhages of the retina;

• Fractures in the growing portion of the bone;

• Injury to the brain;

• Bruises on the extremities or bruising and injury of the chest, where the child
was held while being shaken.

Is spanking child abuse?
Although not recommended, spanking is not abuse. However, a spanking that leaves 
marks or bruises on a child might be abuse. Spanking a baby is always a concern.

Most parents do not intend to hurt 

by the effect on the child, not the 
motivation of the parents.
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Sexual abuse and sexual exploitation

What is child sexual abuse? 
Child sexual abuse occurs when a  
person uses or attempts to use a  

includes incest, rape, sodomy, sexual 
penetration, fondling, voyeurism, etc.

In Oregon in FFY 2016, 1,045 children 
were found to have been sexually 
abused.

What is fondling?
Fondling includes touching sexual parts of the body, such as breasts,  
genitals or buttocks. This may include an adult having a child touch the 
sexual parts of his body.

What is sexual contact?
Sexual contact includes rape, sodomy, incest, sexual penetration, etc.

What is sexual harassment?
Sexual harassment includes intimidating or pressuring a child for 
sexual activities.

What are exposure and voyeurism?
These include someone exposing himself to a child, or exposing 

Why do children keep quiet about being sexually abused?
Persons who sexually abuse children rely on many methods to force children 
to keep quiet. The abuser may be subtle, telling the child he or she is doing 
it for her own good or promising her favors or gifts. Or he may be more 
blatant, such as a father warning his daughter if she tells anyone, the family 
will be broken up and everyone will blame her.

A father who is abusing his daughter may 
warn her if she tells anyone, the family will 
be broken up and everyone will blame her.
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The abuser may convince the child she is an  
equal partner, that he has special affection  
for her and will be blamed if disclosure is made.

Many abusers use threats, telling the child his  
pets will be hurt, that his siblings will be targeted, 
or even the child himself will be killed if he tells.

Children need adults to provide their basic needs: 
food, a place to live, clothing, access to family 
and loved ones. Abusers deliberately exploit that 
dependency to make children submit to them.

How often do children lie 
about being abused? 
Research and experience have shown that children very rarely lie about the details of 
a sexual act that they have not experienced. It is much more common for adults to 
misunderstand or misconstrue a situation.

As a result, the child often blames herself for what is happening to her and feels 
guilty and depressed. She may create imaginary companions. Some children become 
aggressive and angry. Others turn to drugs and alcohol. 

What is sexual abuse of teens?
Oregon law does not make all sexual activity of a teen under the age of 18 illegal.

The law includes defenses in some circumstances if the actor is less than three years 
older than the victim. Law enforcement and district attorneys will need to analyze  
each situation on a case-by-case basis.

For teens, evidence of sexual activity may be a potential indicator of sexual abuse. 
Consenting sexual relationships imply that both partners have the ability and  
capacity to make an informed choice without fear of harm or pressure. However,  
many teens do not have a clear understanding of the difference between consensual 
and abusive relationships. 

Research and experience have shown that 
children very rarely lie about the details of a 
sexual act that they have not experienced.
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Factors to consider in determining whether a relationship may be abusive include:

• If force is used;

• If there is impaired mental or emotional capacity;

• If drugs or alcohol affect the ability to make a reasonable choice;

• If there is manipulation, intimidation, implied threats or other forms of coercion;

•

What is sexual exploitation?
Sexual exploitation is using children in a sexually explicit way for personal gain; e.g., 
to make money, to obtain food stamps or drugs, or to gain status. It also includes  

Many teens do not have a clear un-
derstanding of the difference between 
consensual and abusive relationships. 
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Neglect

What is neglect?
Neglect is failing to provide adequate food, clothing,  
shelter, supervision or medical care. Chronic neglect is 
a persistent pattern of family functioning in which the 
parent or caregiver does not sustain or meet the basic 
needs of a child. This results in an accumulation of  
harm that can have long term effects on the child’s  
overall physical, mental or emotional development.

Neglect is the most common form of abuse and may 
have long-term effects. In FFY 2016, 6,590 children  
were victims of neglect.

For FFY 2016, neglect was the most common 
contributors to child fatalities.

What are the standards for supervision and protection?
Parents must provide adequate supervision, care, guidance and protection 
to keep children from physical or mental harm. Parents must also provide 
appropriate treatment for children’s problems.

Children will have minor injuries during childhood. When accidental injuries 
are frequent, they may be the result of neglect.

Neglect includes exposing a child to illegal activities such as:

• Encouraging a child to participate in drug sales, theft, etc.;

• Exposing a child to parental drug abuse, theft, etc.;

• Encouraging a child to use drugs or alcohol.

Failure to Thrive is a  
syndrome characterized  
by chronic malnutrition  
of an infant or young child.
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What are the standards for child care?
Safe child care includes:

• A designated person who can take care of a child’s individual needs;

• A plan to reach the parent in an emergency.

A child should not be left alone in situations beyond his ability to handle.

Each child must be looked at individually to make sure he or she is physically and 
emotionally able to handle the given responsibility. The law does not specify the age 
at which a child can be left alone. However, a child younger than age 10 cannot be 
left unattended for such a period of time as may likely endanger the child’s health or 
welfare (ORS 163.545).

What are the standards for food and clothing?
Children need food that allows them to grow and develop normally. Clothing and 
shoes should be appropriate to the environment.

What are the standards for shelter?
Children need protection from weather and safety hazards. This includes adequate 
heat, drinking water, sanitary facilities and space for sleeping.

What is medical neglect?
Children need adequate medical, dental and mental health care services. When a 
medical situation may result in serious impairment, pain or death of the child, this 
may be medical neglect and CPS can intervene.

Religious beliefs about spiritual care are generally honored, except when the child’s 
life is in danger. If a parent refuses medical attention in a serious or life-threatening 
situation, CPS may intervene.

Neglect — continued
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What is Failure to Thrive?
Failure to Thrive is a syndrome characterized by chronic malnutrition of an infant or 

in language skills are some of the long-term consequences.

Characteristics include:

• A weak, pale and listless appearance;

• Loss of body fat;

• Staring vacantly instead of smiling and maintaining eye contact;

•

• Rocking back and forth in bed as he lies on his back or
banging his head repeatedly against his crib;

• Obvious delays in developmental and motor function.

What do the terms “drug exposed child” 
and“drug affected child” mean?
Misuse of prescription drugs or use of illegal drugs is  
neglect when the use directly impacts the child. While  
alcohol and drug use during pregnancy is never a good  
idea, many women do not realize the dangers drug use or 
addiction can present to children during pregnancy. Some 
affects may not be apparent at birth but can show up later. 

Any alcohol or drug use by a pregnant woman means a child 
has been “drug exposed” during the pregnancy. When drug 
use creates physical, mental or behavioral problems, whether  
apparent at the birth of a child or as the child grows, the child may be considered  

They can include a range of issues from major physical problems to mental or behavioral 
problems that emerge as late as the child’s entry into school. 
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What is abandonment?

Abandonment is parental behavior 
showing intent to permanently  

give up all rights and claims to a child. 

What is mental injury?
Mental injury and psychological maltreatment are the result of cruel or 
unconscionable acts or statements threatened, made, or permitted to be 
made by the caregiver(s), which have a direct effect on the child or it can 
be the caregiver’s failure to provide nurturance, protection or appropriate 
guidance. The caregiver’s behavior, intentional or unintentional, must 
be related to the observable and substantial impairment of the child’s 
psychological, cognitive, emotional or social well-being and functioning.  
In Oregon in FFY 2016, 248 children were found to be subjected to  
mental injury.

Some examples of mental injury include:

• Holding a child’s head in the toilet as punishment;

• Stripping a child and chaining him to a tree for punishment;

• Exposing or forcing a child to repeatedly watch domestic violence
against his parent or siblings;.

• Shutting a child out of the family by not buying her adequate clothing
or personal items. An example would be furnishing other children’s
rooms with nice things and keeping her bedroom empty.

Abandonment and mental injury
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Threat of harm

What is threat of harm?

Threat of harm is subjecting a child to 
a substantial risk of harm to his or her 

sexual, psychological, cognitive, or behavioral 
development or functioning; immobilizing 
impairment; or life threatening damage. 

There were 6,254 founded incidents of threat 
of harm in Oregon in FFY 2016.

Some examples of threat of harm are:

• A child living with or cared for by a person who has a past conviction
for child abuse or neglect, and whose current behavior, condition and
circumstances present a substantial threat to the safety of a child;

• A newborn whose primary caregiver’s current mental or behavioral
condition indicates a lack of skills necessary to provide adequate care
even though the child has not suffered harm;

• A child living with a person who is involved in child pornography;

• A child whose parent or caregiver has caused death or severe harm
to another child through physical abuse, and whose behaviors,
conditions or circumstances have not improved.

When should domestic violence be reported as 
child abuse or neglect?
Domestic violence means a pattern of coercive behavior, which can  
include physical, sexual, economic, and emotional abuse that an individual 
uses against a past or current intimate partner to gain power and control  
in a relationship. 

If you know a child is witnessing  
repeated or serious domestic violence 
and you are unsure of the impact on  
the child, call and consult with a  
CPS screener.
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Domestic violence is present in all cultures, socioeconomic 
classes, and communities of faith. Domestic violence  
generally increases in intensity, severity and frequency.

The presence of domestic violence is a risk factor for children. 
However, not all situations of domestic violence require a 
report to DHS or law enforcement. DHS has the authority 
to intervene with families based on whether a child is being 
physically abused, sexually abused, neglected, suffering mental 
injury, or is being subjected to an activity or condition likely  
to result in substantial harm.

A report to DHS or law enforcement is necessary when 
there is reasonable cause to believe:

1. There is current domestic violence or the alleged abuser
has a history of domestic violence; and

2. One of the following:

» There is a reason to believe the child will intervene or is intervening
in a violent situation, placing him at a risk of substantial harm.

» The child is likely to be harmed during the violence (being held during
the violence, physically restrained from leaving, etc.).

» The alleged abuser is not allowing the adult caregiver and child access
to basic needs, impacting their health or safety.

»
believable threat to do so to anyone in the family, including extended family
members and pets.

» The child’s ability to function on a daily basis is substantially impaired by being
in a constant state of fear.

If you believe a child is witnessing repeated or serious domestic violence and you 
are unsure of the impact on the child, call and consult with a CPS screener.

The presence of domestic 
violence is a risk factor  
for children. 
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Child selling

An additional category of abuse — child selling — was added to 
statute by the 1997 Oregon Legislature. This includes buying,  

selling or trading for legal or physical custody of a child. It does not 
apply to legitimate adoptions or domestic relations planning.
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Mandatory Abuse Reporting 
for Oregon Lawyers

MARK JOHNSON ROBERTS

DEPUTY GENERAL COUNSEL
OREGON STATE BAR 

AMBER A. HOLLISTER
GENERAL COUNSEL

Oregon Statutory Abuse Reporters
[summarized and condensed]

 Medical Professionals

 Audiologists and Therapists

 Police Officers, Firefighters, EMTs

 School and College Employees

 Health and Human Services Workers

 Care Providers and Legal Custodians

 Clergy and Mental Health Professionals

 Physical, Speech and Occupational Therapists

 Members of the Legislative Assembly

 Attorneys
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Legislative Purpose
[example: elder abuse reporting]

“The Legislative Assembly 
finds that for the purpose 
of preventing abuse, 
safeguarding and 
enhancing the welfare of 
elderly persons, it is 
necessary and in the 
public interest to require 
mandatory reports and 
investigations of allegedly 
abused elderly persons.”
ORS 124.055

Police 17%
School 20%
Medical 10%
Other mandated 30%
Parent/Self 6%
Other voluntary 17%

Three quarters of 
all child abuse 
reports come 
from mandatory 
reporters.

All voluntary 23%
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Attorneys’ 
Abuse Reporting Duties

ELDERS

CHILDREN

MENTAL ILLNESS/
DEVELOPMENTAL 

DISABILITY [ORS 430.765] 

LONG-TERM CARE 
RESIDENT [ORS 441.640] 

Your Abuse Reporting Duty

You must report abuse if you have:

 Contact with an abuser or a 

victim, and

 Reasonable cause to believe that

 A protected person

 Has Been abused,

UNLESS an exception applies.

This duty 
exists 24 

hours a day, 
7 days a 
week!

Following 
an 

employer’s 
policy is not 

enough!
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 Immediately = without delay
 To DHS or law enforcement
 Oral report required
 Give as much as information as 

possible
 Explain allegation of abuse

Reporting Hotline: 
1-855-503-SAFE

or call DHS Branch Offices

How to Report

Report Should Include …

 Names and addresses
 Nature and extent of the abuse
 Explanation given for the abuse
 Cause of abuse and identity of 

perpetrator.
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CHILD 
ABUSE 
REPORTING

The Battered Child Syndrome

 C. H. Kempe, Frederic N. Silverman, Brandt F. Steele, William 
Droegemuller & Henry K. Silver, The Battered Child Syndrome, 
181 J Am Med Ass’n 17 (1962).

Foundation 
of child 

abuse as a 
diagnosis. 

Also called 
Tardieu’s syndrome; 

Caffey-Kempe 
syndrome. 
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ACEs Pyramid
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 Alcoholism and 
Alcohol Abuse

 Chronic Obstructive 
Pulmonary Disease (COPD)

 Depression
 Fetal Death
 Health-related 

Quality of Life
 Illicit Drug Use
 Ischemic Heart Disease 

(IHD)
 Liver Disease
 Risk for Intimate Partner 

Violence

 Multiple Sexual Partners
 Sexually Transmitted 

Diseases (STDs)
 Smoking
 Suicide Attempts
 Unintended Pregnancies
 Early Initiation of 

Smoking
 Early Initiation of 

Sexual Activity
 Adolescent Pregnancy
 Psychotropic Medications 

Prescribed

What is Contact?

 A touching or meeting; association or 
relationship

 Need not be to be linked to abuse 
BUT there must be physical or 
associational contact

 Receiving information in a public 
meeting about someone is not 
sufficient (AG opinion)

 Telephone or email contact?
 Can be before or after the abuse or 

the disclosure
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What is Reasonable Cause?

 Any reasonable suspicion of abuse should be 
reported.

 Reasonable suspicion is more than a hunch.
 It requires an ability to point to articulable 

facts based on the totality of the 
circumstances.

 Your obligation to report does not depend 
upon whether abuse actually occurred

Let the Experts Decide

 You do not need to investigate
 OK to comment on injury or situation 

and observe 
 Your job is not to determine whether 

abuse occurred.   
 Do you have a reasonable suspicion of 

abuse?
 Consider making a voluntary report

(assuming no confidentiality issue).
 If the explanation does not suit the 

injury, make a report.
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Child Abuse Defined—ORS 419B.005

 Any assault; any injury not caused by accident; any 
injury at variance with the explanation given for it.

 Any mental injury caused by cruelty
 Rape, sexual abuse, or sexual exploitation
 Neglect
 Child selling
 Presence where methamphetamines are 

manufactured
 Unlawful exposure to controlled substance w/risk of 

harm
 Threat of harm
 Not reasonable discipline unless results in above

Warning Signs of 
Child Abuse

 Unexplained injury or one that doesn't 
fit the explanation given for it

 Injuries in various stages of healing

 Multiple bruises or bruises on soft 
tissue; any bruise on a baby

 Child wary of parents or adults 
generally.

 Fatigue, listlessness, constant hunger

 Unusual sexual knowledge

 Inappropriately adult or infantile
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Types of Child Abuse Reported—2015

39%

8%6%

2%

45%

Threatened Harm
Physical Abuse
Sexual Abuse
Mental Injury
Neglect

ELDER
ABUSE 
REPORTING
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Where does elder abuse occur?

 66% at home

 34% care facility

Elder Abuse Defined—ORS 124.050(1)

 Financial Exploitation
 Abandonment or Neglect
 Verbal Abuse
 Willful infliction of physical pain or injury
 Any injury not caused by accident; any injury at 

variance with the explanation given for it.
 Sex Abuse
 Seclusion or Restraint
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Warning Signs of 
Elder Abuse

 Unexplained injury or one that doesn't fit 
the explanation given for it

 Elder not permitted to speak for 
themselves or without the presence of 
others.

 Being extremely withdrawn and non-
communicative or non-responsive.

 Unpaid bills, overdue rent, utility shut-off 
notices

2015 Substantiated Elder Abuse

Financial
30%

Neglect
29%

Physical
13%

Verbal
22%

Sexual
2%

Other
4%
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EXCEPTIONS TO 
REPORTING

Exception: 
Certain Client Confidences

 Attorney-Client Privileged under ORS 
40.225 (OEC 503)

 Information communicated during 
representation that is detrimental to 
client if disclosed (reconciles RPC 1.6 duty)
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A/C Privileged

Secrets

Embarrassing

Likely 
Detri-

mental
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[Likely] 
Detri-
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Secrets Embar-
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Reporting Never Required Reporting Always Required
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A/C 
Privileged

[Likely] 
Detri-

mental

Reporting Never Required

May I Report? Yes, if:

 Informed Consent
 Implied 

Authorization
 Client Intends to 

Commit Crime
 Prevent Death or 

Injury

Some examples

 Lawyer representing  person charged with child 
abuse who admits past acts

 Lawyer representing person charged with child 
abuse who expresses intention to “pay back” 
child for speaking with prosecutor
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Some examples

 Lawyer representing  wife in divorce is told by 
wife of physical abuse by husband of their child 
while meeting in a crowded restaurant. Lawyer 
has met the husband. 

 Lawyer representing court-appointed guardian of 
elderly person suspects guardian is neglecting 
elderly person based upon interaction with 
protected person

Exception: “Reasonable Discipline”
[of a child!]

 “’Abuse’” does not include 
reasonable discipline 
unless the discipline results 
in one of the conditions 
[specifically defined to 
constitute abuse].”
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Exception: Duplicative Reports
[child abuse only]

 Report already made

OR

 Proceeding already pending

AND

 Reasonable belief the information is already 
known

Exception: Spiritual Treatment
[for an elder!]

 Voluntary 
 Through prayer
 Recognized church
 Duly accredited practitioner
 Reconciles “neglect” as not abuse
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Mark Johnson Roberts
Deputy General Counsel

Oregon State Bar
503.431.6363

1.800.452.8260 x 363
mjohnsonroberts@osbar.org
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