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SCHEDULE

11:30 Registration
Noon The Pitfalls of Employee Classification: Is That Independent Contractor Really an Employee?

4 A Bureau of Labor and Industries administrative law judge and two attorneys share the
employee and employer perspectives

4+ Review recent and notable cases and agency opinions that explain the multi-factored
“economic realities” test

4+ Considerations for building or defending a misclassification case or how to set up a legal
working relationship from the start

Kari Furnanz, Bureau of Labor & Industries, Portland
Damien Munsinger, Klein Munsinger LLC, Portland
Corinna Spencer-Scheurich, Northwest Workers” Justice Project, Portland

1:15 Adjourn

FACULTY

Kari Furnanz, Bureau of Labor & Industries, Portland. Ms. Furnanz is an administrative law judge for
BOLI's Administrative Prosecution Unit.

Damien Munsinger, Klein Munsinger LLC, Portland. Mr. Munsinger has represented and advised
individuals, universities, small and large companies, and public entities on a wide range of issues
including employment discrimination, wrongful termination, disability, and Title IX compliance,
adjudication, and litigation. He is a member of the Northwest Association of Title IX Administrators;
the Oregon Women Lawyers Queen’s Bench Special Events Subcommittee; the Oregon Asian Pacific
American Bar Association; the Oregon State Bar Legal Heritage Committee, Labor and Employment
Section, Litigation Section, and Sustainable Futures Section; the Federal Bar Association, and the
American Bar Association. He regularly speaks on a wide range of employment-related topics and
has taught at the Lewis & Clark Graduate School of Education and Counseling and at Willamette
University College of Law.

Corinna Spencer-Scheurich, Northwest Workers” Justice Project, Portland. Ms. Spencer-Scheurich is
the Deputy Director of the Northwest Workers” Justice Project (NW]JP). For the last six years, she has
litigated in both state and federal court exclusively on behalf of low-wage workers in Oregon. Before
joining NWJP, Ms. Spencer-Scheurich was the South Texas Regional Director of the Texas Civil Rights
Project, where she practiced employment, disability, and civil rights law on behalf of low-income
tamilies living on the Texas-Mexico border.

The Pitfalls of Employee Classification: Is That Independent Contractor Really an Employee? v



The Pitfalls of Employee Classification: Is That Independent Contractor Really an Employee?

Vi



THE PITFALLS OF
EMPLOYEE
CLASSIFICATION:

IS THAT INDEPENDENT
CONTRACTOR REALLY AN
EMPLOYEE?

OREGON STATE BAR
LABOR AND EMPLOYMENT SECTION
JULY 18, 2018

PRESENTED BY:

KARI FURNANZ
OREGON BUREAU OF LABOR & INDUSTRIES

CORINNA SPENCER-SCHEURICH,
NW WORKERS JUSTICE PROJECT

DAMIEN MUNSINGER
KLEIN MUNSINGER LLC

The Pitfalls of Employee Classification: Is That Independent Contractor Really an Employee?



INDEPENDENT
CONTRACTORS

Economic realities test
* Oregon wage and hour.

Right to control test
* Oregon civil rights, employment.

ORS 670.600

* Department of Revenue, Employment Department,
Construction Contractors Board, and Landscape
Construction Board.

ECONOMIC REALITIES TEST

WAGE & HOUR
1. The extent to which the work performed by the

worker is an integral part of the alleged
employer’s business.

2. The degree of control exercised by the alleged
employer.

3. The permanency of the relationship.

The Pitfalls of Employee Classification: Is That Independent Contractor Really an Employee?



ECONOMIC REALITIES TEST
WAGE & HOUR

4. The skill and initiative required to perform the
work.

5. The degree to which the worker's opportunity
for profit and loss is determined by the alleged
employer.

6. The extent of the relative investments of the
worker and alleged employer.

ECONOMIC REALITIES TEST

REMEMBER...

* No single factor is determinative.
* Labels don’t mean anything.

+ Totality of the circumstances.
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RIGHT TO CONTROL TEST
CIVIL RIGHTS

1. Direct evidence of the right to control, or the
exercise of control.

2. Method of payment.

3. Furnishing of equipment.

4. Right to fire.

ORS 670.600

CERTAIN STATE AGENCIES
+ Department of Revenue, Employment

Department, Construction Contractors Board,
and Landscape Construction Board.

« All statutory elements must be satisfied.
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THE PITFALLS OF

EMPLOYEE
CLASSIFICATION:

IS THAT INDEPENDENT
CONTRACTOR REALLY AN
EMPLOYEE?

THANK YOU!
QUESTIONS?
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BRAD AVAKIAN
COMMISSIONER

CHRISTIE HAMMOND
DePUTY COMMISSIONER

BUREAU OF LABOR AND INDUSTRIES

ADVISORY OPINION OF THE COMMISSIONER
OF THE BUREAU OF LABOR AND INDUSTRIES

OF THE STATE OF OREGON
Regarding: October 14, 2015
THE EMPLOYMENT STATUS OF
UBER DRIVERS
ADVISORY OPINION
Introduction

In recent months, BOLI has received requests for guidance on the employment status of Uber drivers.
To date, no case relevant to this question has been filed with BOLL. Any such case would be decided on
the specific facts and legal arguments presented. Although the analysis would not be binding in that
proceeding, we intend this Advisory Opinion to be instructive to all interested parties—most notably
Uber, its drivers and other transportation network companies—on what conclusions can be drawn from
current, available information.

Under existing labor laws, the rights of workers are dependent upon their proper classification as
employees. Employees are afforded workplace protections such as recelving at least minimum wage for
all hours worked (unless exempt), timely payment of wages, safe working conditions, remedies for
discriminatory practices and, unemployment and workers’ compensation benefits, Independent
contractors, although they may have greater independence and flexibility than employees, are entitled
only to compensation and other advantages as provided by agreement.

In Oregon and many other states, workers are increasingly performing work In circumstances that
appear to be outside of traditional employment arrangements. This trend has raised concerns that
employees are being improperly classified as independent contractors, volunteers or interns. When an
employer misclassifies a worker, it is not only the worker who is adversely affected. The employer also
skirts its responsibility to pay employer taxes, creating an uneven playing field for employers who do
follow the rules.

Recent administrative and court cases in Czlifornia address the employment status of Uber drivers. In
addition, a recent opinion from the United States Department of Labor (Administrative Interpretation
Mo. 2015-1, July 15, 2015) analyzes the misclassification of workers generally. These are instructive to
this Advisory Opinion.

800 ME Orecon ST., SUTE 1045 PorTLanp OR 97232-2180 TeLerHore (971) 673-0781 FAX (971) 673-0762 Oreson ReLay TTY (800) 7352900
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Analysis

Like federal law, Oregon’s wage and hour regulations broadly define “employ” as “to suffer or permit to
work,” ORS 653.010(2). A business “suffers or permits” a person to work if, as a matter of economic
reality, the person is dependent on the business. When determining whether a person has performed
work as an employee, BOLI applies the “economic realities” test used by courts to determine employee
status under the federal Fair Labor Standards Act. See, Cejas Commercial Interiors, Inc. vs. Torres-

Lizama, 260 Or App 87 (2013). The economic realities test considers the degree to which a worker is
economically dependent upon the employer. Workers who are economically dependent are suffered or
permitted to work and, therefore, are classified as employees. Independent contractors, in comparison,
are workers who exercise economic independence in the operation of their own businesses.

The economic realities test is comprised of the following factors:

1. The degree of control exercised by the alleged employer;
2. The extent of the relative investments of the worker and the alleged employer;
3. The degree to which the worker’s opportunity for profit and loss is determined by the

alleged emplayer;

4, The skill and initiative required in performing the job;
5. The permanency of the relationship; and,
6. The extent to which the work performed by the worker is an integral part of the

alleged employer’s business.

No factor by itself is decisive and not all must be met to determine employment. Rather, we consider
the factors in their totality and in relation to one another to determine whether a worker is
economically dependent on the alleged employer.

The facts examined here are taken from the California administrative and court cases. Uber’s practices
in Oregon are substantially the same as those in California. When applying the economic realities test to
the relationship between Uber and its drivers, we draw the following conclusions:

1. Degree of control

The employer’s control is considered in light of the ultimate determination whether the worker is
economically dependent on the employer or, performing work under their own business. To be working
under their own business, the worker must control such a meaningful part of the business that it stands
as a separate economic entity.

While Uber drivers use their own vehicle and may accept or reject ride requests, effectively setting their
own work schedules, Uber exercises a significant degree of control over the driver’s actual work. Uber
unilaterally dictates the fare to be charged, a percentage of which is paid to the driver. Uber monitors
the performance of drivers and may discipline or terminate those who do not perform to Uber's
standards. Uber may restrict a driver’s access to its smartphone application if the driver fails to
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complete a requisite number of trips within a defined period. Uber instructs drivers as to their conduct,
personal appearance and methods for carrying out services. Uber prescribes qualifications for its drivers,
selects them through a screening process that includes a background, motor vehicle records check, and
vehicle inspection.

These facts do not show such worker control that the worker could be considered a separate economic
entity from Uber. Rather, they show a much greater degree of control by Uber. This indicates an
employment relationship.

2. Relative investments

The nature and extent of the relative investments from the employer and the worker help determine
whether the worker has an independent business. An independent contractor usually makes
investments that support the business beyond any one particutar job. Investments may enable the
business to expand, change its costs or otherwise change the manner and extent of how it provides
goods or services. If the worker’s investment is relatively minor compared to the employer’s, then the
worker may be economically dependent on the employer.

An Uber driver’s investment is largely restricted to the use of a personal vehicle. This includes fuei,
maintenance and insurance costs. Sometimes, driver investment includes a deposit for the iPhone Uber
provides for access to its application. Uber provides, however, the entire apparatus that makes the
service possible. This includes, but is not limited to, the software application itself, marketing, finance
and accounting systems, and management of operations. The driver’s investment is negligible compared
to that of Uber’s multi-billion dollar infrastructure. This indicates an employment relationship.

3. Worker’s profit and loss

A worker with their own business may experience either a profit or loss, often dependent upon their
managerial skills to administer the business. An employee’s ability to earn more is dependent upon their
ability to work and the employer making work hours available, not the managerial skills of the worker.

An Uber driver does not exercise managerial functions that affect the opportunity for profit or loss.
Uber sets the fare without input from drivers. The driver’s ability to earn additional income is refated
only to the number of rides they provide through Uber. In fact, Uber prohibits workers from answering
rider questions about booking future rides outside the Uber application or in any other way soliciting
future rides from Uber riders. All these factors indicate an employment relationship.

4, Skill and initiative

A worker’s business skills, judgment and initiative, rather than their technical skills, indicate whether
they are economically independent from the business. If the work requires technical skills but is not
reliant on such business skills to perform the work, then the worker is likely an employee.

Drivers do not exercise managerial and business like skills or initiative that would indicate they are
operating independent businesses. Rather, they are dependent entirely upon Uber’s application in order
to perform any work. This indicates an employment relationship.

The Pitfalls of Employee Classification: Is That Independent Contractor Really an Employee?



5. Permanency of the relationship

Employees are generally hired on a permanent or indefinite basis. Independent contractors generally
work project to project.

Uber does not engage drivers to perform services for a fixed period of time, project or contract basis. As
long as the drivers satisfy Uber’s standards they may work indefinitely. The relationship may, therefore,
be expected to last for a long period of time. This indicates an employment relationship.

6. Work as an integral part of business

If a worker performs services integral to the business, it is likely the worker is an employee. Courts have
found this factor particularly compelling. Work can be integral even if it is just one component of the
business. Work can also be integral if it involves the same tasks performed by thousands of other
workers providing work for the business.

Uber provides transportation services to its customers, services it cannot provide without its drivers. As
such, the driver's work is not anly integral but, a necessary part of Uber’s business. This indicates an
employment relationship.

These six factors from the economic realities test illustrate how Uber drivers are not operating their own
separate businesses with the degree of autonomy one expects with an independent contractor. To the
contrary, the rigorous hiring process, the highly controlled directions as to how work is to be performed
and at what price, the expectation of long term employment, the insignificant investment of the driver
when compared to the massive infrastructure provided by Uber and the integral nature of the driver’s
work to the business are all characteristic of an employment relationship.

It should be noted that Oregon’s minimum wage laws exempt “taxicab operators.” The term “taxicab
operator” is based on a traditional and older model describing the delivery of transportation services
and may not apply to Uber drivers. Even if the exemption did apply, however, Uber drivers would still be
covered by other important workplace protections such as the right to be paid in full and on time and,
the right to work free from discrimination and harassment.

Conclusion

Uber suffers or permits drivers to work for the company’s benefit. Further, drivers are economically
dependent on Uber pursuant to the “economic realities” test. Under Oregon law, and relative to the
factors discussed in this opinion, Uber drivers are employees.

Brad Avakian, Commissioner

Oregon Bureau of Labor and Industries
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33 BOLI ORDERS

In the Matter of
C.S.R.T,, LLC, and ROBERT P. SABO
Case No. 38-14
Final Order of Commissioner Brad Avakian
Issued August 28, 2014

SYNOPSIS

Respondent C.S.R.T., LLC (“CSRT”) employed Claimant from November 15, 2012,
through May 15, 2013, at the agreed rate of $20 per hour. Claimant earned a total of
$10,400.00 and was paid nothing for her work. Respondents CSRT and Robert P.
Sabo were ordered to pay Claimant $10,400.00 in unpaid, due and owing wages.
CSRT and Sabo, as a successor in interest to CSRT, willfully failed to pay these wages
and were ordered to pay Claimant $4,800.00 in ORS 652.150 penalty wages.

The above-entitled case came on regularly for hearing before Alan McCullough,
designated as Administrative Law Judge (“ALJ”) by Brad Avakian, Commissioner of the
Bureau of Labor and Industries for the State of Oregon. The hearing was held on June
4, 2014, in the W. W. Gregg Hearing Room of the Oregon Bureau of Labor and
Industries, located at 800 NE Oregon Street, Portland, Oregon.

The Bureau of Labor and Industries (“BOLI” or “the Agency”) was represented by
administrative prosecutor Adriana Ortega, an employee of the Agency. Wage claimant
Cristina Cortez (“Claimant”) was present throughout the hearing and was not
represented by counsel. No one appeared at the hearing on behalf of Respondents
CSRT or Robert Sabo (“Sabo”) and CSRT was held in default.

The Agency called the following witnesses: Claimant; BOLI Wage and Hour
Compliance Specialist Margaret Pargeter; Jennifer Doyle and Charles Montgomery,
Claimant’s coworkers; and Elizabeth Cox, CSRT’s bookkeeper.

The forum received into evidence:

a) Administrative exhibits X-1 through X-9; and
b) Agency exhibits A-1 through A-47.

Having fully considered the entire record in this matter, I, Brad Avakian,
Commissioner of the Bureau of Labor and Industries, hereby make the following

263
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33 BOLI ORDERS

Findings of Fact (Procedural and on the Merits), Ultimate Findings of Fact,' Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT - PROCEDURAL

1) On May 28, 2013, Claimant filled out and signed a wage claim and
assignment of wages with the Agency. Claimant actually filed her wage claim and
assignment of wages on June 6 or June 20, 2013.% On her wage clam form, she wrote
“6051 SE Malden Street, Portland 97206” as Respondent’s address. (Testimony of
Claimant, Ex. A1)

2) On October 15, 2013, the Agency issued Order of Determination (“OOD”)
No. 13-1116 based on the wage claim filed by Claimant and the Agency’s investigation.
The OOD was personally served on Robert Sabo, CSRT's registered agent, at 6051 SE
Malden St., Portland, Oregon. In pertinent part, the OOD alleged that:

e Claimant was employed by and performed work for CSRT from November 15,
2012, through May 15, 2013, at the agreed rate of $1,500.00 per month.
e Claimant earned a total of $9,000.00 and was paid nothing for her work and is
owed $9,000.00 in unpaid, due and owing wages.
e CSRT willfully failed to pay these wages and owes Claimant $4,154.40 in ORS
652.150 penalty wages.
(Ex. X1)

3) On December 16, 2013, Robert Sabo filed an answer and request for
hearing on behalf of CSRT in which he identified himself as CSRT's “CEO” and
authorized representative. The answer and request for hearing was printed on CSRT’s
letterhead, with an address of “PO Box 86350, Portland, OR 97286.” Sabo denied that
any wages or penalty wages were owed “because CSRT LLC has no employees." (Ex.
X1)

4) On April 9, 2014, BOLI’'s Contested Case Coordinator issued a Notice of
Hearing to CSRT, the Agency, and Claimant setting the time and place of hearing for
9:30 a.m. on May 20, 2014, at BOLI's Portland office. Together with the Notice of
Hearing, the forum sent a copy of the OOD, a document entitled “Summary of
Contested Case Rights and Procedures” containing the information required by ORS
183.413, a document entitled “Servicemembers Civil Relief Act (SCRA) Notification, and
a copy of the forum’s contested case hearings rules, OAR 839-050-0000 to 839-050-
0445. (Ex. X2)

5) On April 7, 2014, the Agency issued an Amended OOD that added the
following allegations to its original OOD.

' The Ultimate Findings of Fact required by OAR 839-050-0370(1)(b)(B) are subsumed within the
Findings of Fact — The Merits.

> The Agency date-stamped Claimant's wage claim form twice, once on June 6 and once on June 20,
2013.

264
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33 BOLI ORDERS

e CSRT issued dishonored checks to Claimant on November 2, 2012, in the
amount of $900.18 and on December 31, 2012, in the amount of $2,250.00.

e Pursuant to ORS 652.195 and OAR 839-001-0300, CSRT is liable to
Claimant in the amount of $2,730.54 for the first returned check and
$6,750.00 for the second returned check.

The Amended OOD stated that the Agency would consider CSRT’s original request for
hearing as valid for the Amended OOD unless CSRT notified that Agency otherwise.
(Ex. X6)

6) On April 30, 2014, the Agency issued a Second Amended OOD in which
the case caption was amended to read “C.S.R.T. LLC, an Oregon domestic limited
liability company, and Robert P. Sabo, individually” instead of “C.S.R.T. LLC, an Oregon
domestic limited liability company.” The Agency mailed its Second Amended OOD to
CSRT and Sabo by regular and certified mail at 6051 SE Malden St., Portland, OR
97206” and PO Box 86350, Portland, OR 97286. Both certified mailings were returned
on May 27, 2014, marked “UNCLAIMED.” (Ex. X5)

7) The Agency designated the Agency file as the record in its OOD, the
Amended OOD, and the Second Amended OOD. (Exs. X1, X5, X6)

8) At the time set for hearing, neither Respondent CSRT nor Respondent
Sabo had made an appearance. The ALJ went on the record and stated that
Respondents would be held in default if they did not make an appearance within 30
minutes. By 10 a.m., neither Respondent CSRT nor Respondent Sabo had appeared,
and the ALJ commenced the hearing by declaring CSRT in default* and explaining the
issues involved in the hearing, the matters to be proved, and the procedures governing
the conduct of the hearing. (Statement of ALJ)

9) The ALJ issued a proposed order on June 25, 2014, that notified the
participants they were entitled to file exceptions to the proposed order within ten days of
its issuance. On July 7, 2014, the Agency filed exceptions. Those exceptions, which
challenged the ALJ’s conclusion that Sabo was not properly served and, as such,
cannot be held personally liable for the unpaid wages and penalty wages, are
addressed in the Opinion section of this Final Order in the discussion of Respondent
Sabo’s liability.

RULING ON AGENCY MOTION

After the ALJ’s opening statements and after the ALJ declared CSRT to be in
default, the Agency’s administrative prosecutor asked the ALJ to apply the provisions of
OAR 839-005-0330(1) & (2) by accepting the pleadings and the Agency’s case

® There were no other changes from the Amended OOD.
* The ALJ did not declare Respondent Sabo in default.

265
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33 BOLI ORDERS

summary as the record of the case and issuing a Final Order on Default. In pertinent
part, that rule reads as follows:

“(1) Default may occur when:

“(b) A party withdraws a request for hearing;

“(c) The Forum has scheduled a hearing and a party notifies the Agency or the
administrative law judge that the party will not appear at the specified time and
place; or

“(d) Notice regarding the time and place of the hearing was sent to the party and
the party fails to appear at the scheduled hearing.

“(2) Under the circumstances described in (1)(b)—(d) of this rule, the
administrative law judge will take evidence to establish a prima facie case in
support of the charging document. If the Agency designated the Agency file as
the record in its charging document and no further testimony or evidence is
necessary to establish a prima facie case, the Agency file, including all materials
submitted by a party, shall constitute the record. No hearing shall be conducted
and the administrative law judge shall issue a final order by default. * * *”

This is the first case in which the Agency has asked the forum to apply this rule. After
the ALJ explained the problems he saw in interpreting the rule, the Agency elected to
withdraw its request and proceeded to call witnesses listed in its case summary and
offer the Agency exhibits filed with its case summary.

FINDINGS OF FACT — THE MERITS

1) At all times material herein, CSRT was an Oregon limited liability company
that engaged the personal services of one or more employees. (Testimony of Claimant,
Doyle, Montgomery, Pargeter; Exs. X1, X5, X6)

2) CSRT registered as a domestic limited liability company with the Oregon
Secretary of State Corporation Division on September 30, 2011, with a renewal date of
September 30, 2013. Sabo is listed as CSRT's registered agent and an LLC member in
the Corporation Division’s registry. On the same registry, Sabo’s address is listed as
“711 Monroe Street, #1, Oregon City, OR 97045” and his mailing address as “PO Box
86350, Portland, OR 97286.” (Testimony of Pargeter; Ex. A30)

3) In October 2012, Sabo hired Claimant to work as a website graphic
designer for CSRT. Sabo and Claimant agreed that Claimant would work 20 hours per
week and be paid $20 per hour, with $100 a month deducted for taxes. They also
agreed that Claimant would work from her home. (Testimony of Claimant; Ex. A1)

4) Claimant completed a W-4 form and began work on October 1, 2012.
After that, she worked 20 hours a week for CSRT throughout her employment. Her last
day of work was May 15, 2013. Claimant quit CSRT’s employment on that day because
she had not been paid since November 2012. (Testimony of Claimant; Ex. A28)

266
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33 BOLI ORDERS

5) CSRT’s regular paydays were the 15" and last day of each month.
(Testimony of Claimant)

6) Initially, CSRT paid Claimant for her work, but Claimant was not paid
anything for any work she performed after November 14, 2012. (Testimony of Claimant;
Ex. A27)

7) Sabo assigned work to Claimant and monitored her work throughout her
employment via a computer program he installed on her computer called “Shockey
Monkey.” Claimant had to “clock in” in each morning on this program and sign out when
she ended her work each day. All the work Claimant performed for CSRT required the
creation of a work ticket on the computer. Sabo also installed Outlook Express and
virus protection on Claimant’s computer. There is no evidence that Claimant worked for
anyone else during her employment with CSRT. (Testimony of Claimant; Exs. A2
through A27)

8) On November 2, 2012, CSRT issued a paycheck to Claimant in the
amount of $910.18 for “Payroll Oct. #2.” On December 31, 2012, CSRT issued a check
to Claimant in the amount of $2,250.00 for “Nov & Dec Pay.” Sabo signed both checks.
Both checks were returned by Claimant’s bank as “NSF.” (Testimony of Claimant; Ex.
A29)

9) Claimant worked a total of 520 hours for CSRT between November 15,
2012, and May 15, 2013, earning $10,400 (520 x $20 per hour = $10,400). As of the
date of hearing, Claimant had not been paid for any of that work. (Testimony of
Claimant, Pargeter; Ex. A37)

10) During the wage claim period, Claimant made several futile requests to
Sabo for her pay. (Testimony of Claimant)

11)  Agency compliance specialist Margaret Pargeter was assigned to
investigate Claimant’s wage claim. On June 27, 2013, Pargeter mailed a letter to Sabo
that stated:

“The wage claim of Cristina Cortez has been assigned to me for resolution. * * *

“Cristina Cortez alleges working 6 months at the rate of $1600 per month during
the period of November 15, 2012, through May 15, 2013, earning $9,600, of
which she was paid nothing, leaving a balance due and owing of $9,600.00.

"Please take one of the following actions by July 29, 2013:

“1. Submit a check payable to Cristina Cortez in the gross amount of
$9,600.00, along with itemized statement of lawful deductions (if any).

“2. Submit to me evidence the claimant did not work the hours claimed, or
that she has been paid.

® The returned checks were stamped “RETURN REASON — NOT SUFFICIENT FUNDS.”
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33 BOLI ORDERS

"3. Submit evidence my computations are incorrect."

(Testimony of Pargeter; Ex. A32)

12)  Claimant’s penalty wages are calculated as follows: $20 per hour x 8
hours = $160.00 x 30 days = $4,800.00. (Calculation of ALJ)

13)  All the witnesses were credible. (Entire Record)

CONCLUSIONS OF LAW

1) At all times material herein, Respondent CSRT was an Oregon employer
that employed Claimant and was subject to the provisions of ORS 652.110 to 652.332.

2) The Commissioner of the Bureau of Labor and Industries has jurisdiction
over the subject matter and Respondents herein. ORS 652.310 to 652.405.

3) CSRT and Sabo violated ORS 652.140(2) by failing to pay all wages
earned and unpaid to Claimant not later than five days, excluding Saturdays, Sundays
and holidays, after Claimant left CSRT’s employment.

4) CSRT and Sabo owe $10,400.00 in unpaid, due, and owing wages to
Claimant. ORS 652.140(2).

5) CSRT and Sabo willfully failed to pay Claimant all wages due and owing
and owe $4,800.00 in penalty wages to Claimant. ORS 652.150.

6) Although the Commissioner has jurisdiction over the Agency’s allegations
that CSRT and Sabo violated ORS 652.195 and OAR 839-001-0300 by issuing two
dishonored checks to Claimant, those charges are dismissed because OAR 839-050-
0440(4) precludes the Agency from amending its original OOD to add those allegations.

7) Under the facts and circumstances of this record, and according to the
applicable law, BOLI’'s Commissioner has the authority to order CSRT and Sabo to pay
Claimant her earned, unpaid, due and owing wages and penalty wages. ORS 652.332.

OPINION
INTRODUCTION

In a wage claim default case, the Agency needs only to establish a prima facie
case supporting the allegations of its OOD in order to prevail. In the Matter of Letty Lee
Sesher, 31 BOLI 255, 261 (2011). In this case, the elements of the Agency’'s prima
facie case are: 1) CSRT employed Claimant; 2) The pay rate upon which CSRT and
Claimant agreed, if other than the minimum wage; 3) The amount and extent of work
Claimant performed for CSRT; and 4) Claimant performed work for which she was not
properly compensated. See, e.g., In the Matter of Dan Thomas Construction, Inc., 32
BOLI 174, 180 (2013).
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CLAIMANT WAS EMPLOYED BY RESPONDENT

In its answer, CSRT denied owing wages to Claimant “because CSRT has no
employees.” Assuming, arguendo, that CSRT has raised an independent contractor
defense by this answer,’ CSRT has the burden of proving that defense by a
preponderance of the evidence in order to prevail.’

This forum applies an “economic reality” test to distinguish an employee from an
independent contractor under Oregon’s minimum wage and wage collection laws. The
degree of economic dependency in any given case is determined by analyzing the facts
presented in light of the following five factors, with no one factor being dispositive: (1)
The degree of control exercised by the alleged employer; (2) The extent of the relative
investments of the worker and alleged employer; (3) The degree to which the worker’s
opportunity for profit and loss is determined by the alleged employer; (4) The skill and
initiative required in performing the job; and (5) The permanency of the relationship.
See, e.g., In the Matter of Horizon Technologies, LLC, 31 BOLI 229, 245 (2011).

Aside from its answer, CSRT provided no evidence whatsoever to support its
defense. In contrast, the Agency proved the following facts through the credible
testimony of Agency witnesses and the Agency’s exhibits:

e Sabo assigned and directed Claimant’s work for CSRT;

e Claimant used a computerized time clock set up by Sabo to sign in and out of
work each day;

e Claimant invested no money in CSRT’s business and the software she required
to perform her job was provided and installed by Sabo, acting as CSRT’s agent;

e CSRT was the only entity for whom Claimant performed work during the wage
claim period;

e Claimant was paid by the hour and had no opportunity to earn a profit or suffer a
loss;

e CSRT gave Claimant a W-2 form for 2012;

e Claimant performed computer graphic design projects for CSRT with minimal
supervision from Sabo;

e There was no fixed time period for Claimant’s employment.

These facts are indicia of an employment relationship, not an independent contractor
relationship, and the forum concludes that Claimant was CSRT’s employee.

® Cf In the Matter of Horizon Technologies, LLC, 31 BOLI 229, 241 (2011) (respondent raised the
affirmative defense of independent contractor when respondent did not use the specific term
“independent contractor” in its answer but affirmatively alleged that claimant was an “Independent
Business Owner selling our GPS devices” and that claimant “bought an independent business
distributorship” and “was his own business owner”).

" See, e.g., In the Matter of Laura M. Jaap, 30 BOLI 110, 121-22 (2009).
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THE PAY RATE To WHICH RESPONDENT AND CLAIMANT AGREED

Through Claimant’s credible testimony, the Agency proved that Claimant’s
agreed rate of pay was $20 per hour.

AMOUNT AND EXTENT OF WORK CLAIMANT PERFORMED FOR RESPONDENT

Claimant testified that she worked 20 hours a week for CSRT between
November 15, 2012, and May 15, 2013. Her testimony was corroborated by the
handwritten calendar of hours worked that she completed for the Agency at the time she
filed her wage claim and by computer records she provided to the Agency that
document specific dates and times she worked for CSRT. Based on this evidence, the
forum concludes that Claimant worked a total of 520 hours for CSRT (20 hours x 26
weeks = 520 hours).

CLAIMANT PERFORMED WORK FOR WHICH SHE WAS NOT PROPERLY
COMPENSATED

Claimant was paid nothing for her 520 hours of work and is owed $10,400.00 in
gross, unpaid wages (520 hours x $20 = $10,400.00), an amount greater than the
$9,000.00 in unpaid wages sought in the OOD. This forum has previously held that the
Commissioner has the authority to award unpaid wages exceeding those sought in the
OOD when, as in this case, they are awarded as compensation for statutory wage
violations alleged in the charging document.® The forum follows its precedent in this
case and awards Claimant $10,400.00 in unpaid wages.

CLAIMANT Is OWED ORS 652.150 PENALTY WAGES

The forum may award penalty wages when a respondent's failure to pay wages
was willful. Willfulness does not imply or require blame, malice, or moral delinquency.
Rather, a respondent commits an act or omission "willfully" if he or she acts (or fails to
act) intentionally, as a free agent, and with knowledge of what is being done or not
done. Sabin v. Willamette Western Corp., 276 Or 1083, 557 P2d 1344 (1976).

The Agency proved that Claimant and CSRT, through its member Sabo, agreed
on a wage rate of $20 per hour and that CSRT, through Sabo, was aware that Claimant
worked 20 hours a week throughout her employment with CSRT and that Claimant has
not been paid for any of her work performed after November 15, 2012. There is no
evidence that CSRT, through its member Sabo, acted other than voluntarily and as a
free agent in not paying Claimant for six months’ work. The forum therefore concludes
that CSRT and Sabo acted willfully in failing to pay Claimant her wages and is liable for
ORS 652.150 penalty wages.

8 See, e.g., In the Matter of Letty Lee Sesher, 31 BOLI 255, 263 (2011).
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ORS 652.150(1) and (2) provide, in pertinent part:

“(1) Except as provided in subsections (2) and (3) of this section, if an
employer willfully fails to pay any wages or compensation of any employee
whose employment ceases, as provided in ORS 652.140 * * *, then, as a penalty
for the nonpayment, the wages or compensation of the employee shall continue
from the due date thereof at the same hourly rate for eight hours per day until
paid or until action therefor is commenced.

“(2) If the employee or a person on behalf of the employee sends a written
notice of nonpayment, the penalty may not exceed 100 percent of the
employee’s unpaid wages or compensation unless the employer fails to pay the
full amount of the employee’s unpaid wages or compensation within 12 days
after receiving the written notice. If the employee or a person on behalf of the
employee fails to send the written notice, the penalty may not exceed 100
percent of the employee’s unpaid wages or compensation. * * *”

The Agency provided documentary and testimonial evidence that, on June 27, 2013, its
investigative staff made the written demand contemplated by ORS 652.150(2) for
Claimant’s wages. The Agency’s OOD, issued on October 15, 2013, repeated this
demand. Because CSRT and Sabo failed to pay Claimant her unpaid wages after
receiving the notices, the forum computes penalty wages at the maximum rate set out in
ORS 652.150(1) ($20 hourly rate x eight hours per day x 30 days = $4,800.00 penalty
wages).

Although $4,800.00 is a greater amount than the $4,154.40 in penalty wages
sought in the OOD, this forum has previously held that the Commissioner has the
authority to award penalty wages exceeding those sought in the OOD when, as in this
case, they are awarded as compensation for statutory wage violations alleged in the
charging document.® The forum follows its precedent in this case and awards Claimant
$4,800.00 in penalty wages.

LIABILITY OF ROBERT SABO

On April 30, 2014, the Agency issued its Second Amended OOD. The only
difference between the Amended OOD and the Second Amended OOD was the change
in the caption from “C.S.R.T. LLC, an Oregon domestic limited liability company,
Employer” to “C.S.R.T. LLC, an Oregon domestic limited liability company, and Robert
P. Sabo, individually, Employer.” The certificate of service accompanying the Second
Amended OOD states it was mailed by regular and certified mail to Sabo at 6051
Malden St., Portland, Oregon 97286, the same address at which Sabo was personally
served with the original OOD naming CSRT as the sole Respondent.

In the Proposed Order, the ALJ dismissed the Second Amended OOD as to
Sabo because of the Agency’s failure to complete service of that document on Sabo. In

o See, e.g., In the Matter of Petworks LLC, 30 BOLI 35, 44 (2008).
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its Exceptions, the Agency argues that service was completed under ORS 839-050-
0030 because the Second Amended OOD was mailed by certified mail to Sabo at an
address that the Agency, under ORS 839-050-0030(4), was entitled to presume was
correct. In support of this argument, the Agency enclosed an affidavit by BOLI's
contested case coordinator stating that the Second Amended OOD, in addition to being
mailed to Sabo at his Malden St. address, was also mailed to CSRT, ORS at PO Box
86350, Portland, Oregon 97286, CRST’s correct address, and that this information was
inadvertently omitted from the certificate of service accompanying the Second Amended
OOD because of a clerical error. The Agency included documentation of this additional
mailing. ORS 839-050-0030, the administrative rule on which the Agency relies,
provides, in pertinent part:

“(1) Except as otherwise provided in ORS 652.332(1) the charging document will
be served on the party or the party’s representative by personal service or by
registered or certified mail. Service of a charging document is complete upon the
earlier of:

“(a) Receipt by the party or the party’s representative; or

“(b) Mailing when sent by registered or certified mail to the correct address of the
party or the party’s representative.

“(2) All other documents may be served on the party or the party’s representative
by personal service or by mailing to the last known address in the Agency file for
the case to be heard. Service of a document other than the charging document is
complete upon personal service or mailing, whichever occurs earlier.

“(3) Any participant to a contested case proceeding filing a document with the
Forum will serve a copy of such document upon all other participants or their
representatives.

“(4) Each party must notify the Forum and the Administrative Prosecution Unit of
the party’s change of address. Such notice must be in writing and served on the
Forum and the Administrative Prosecution Unit within 10 days of the party’s
change of address. Unless the Forum and the Administrative Prosecution Unit
have been so notified, they will presume that the party’s address on file with the
Agency is correct.”

(Emphasis added). ORS 652.332(1) establishes an “administrative proceeding for
wage claim collection” and covers all cases in which wage claims have been filed with
BOLI. Relative to service of an OOD, ORS 652.332(1) requires that service of an OOD
“shall be made in the same manner as service of summons or by certified mail, return
receipt requested.” (Emphasis added). Accordingly, sending an OOD by registered or
certified mail to the correct address of the party, as provided in OAR 839-050-
0030(1)(b), as the Agency did in this case, is sufficient to accomplish service of an
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OOD. The Agency’s exception is accepted and the forum finds that Sabo was properly
served.

The Agency argues that Sabo be held liable as a successor in interest to CSRT.
According to records of the Oregon Secretary of State, CSRT became an inactive
corporation on November 29, 2013. (Ex. A47). To decide if an employer is a
“successor,” “the test is whether it conducts essentially the same business that the
predecessor did.” Blachana v. Bureau of Labor and Industries, 354 OR 676, 686
(2014), citing to In re Anita’s Flowers & Boutique, 6 BOLI 258, 267-68 (1987). Sabo is a
successor if he conducted essentially the same business as CSRT did before it became
inactive on November 29, 2013. “The elements to look for include: the name or identity
of the business; its location; the lapse of time between the previous operation and the
new operation; the same or substantially the same workforce employed; the same
product is manufactured or the same service is offered; and, the same machinery,
equipment, or methods of production are used. Not every element needs to be present
to find an employer to be a successor; the facts must be considered together to reach a
decision.” /d.

In the present case, even though CSRT claims to have dissolved on November
29, 2013, Sabo continued to represent himself as CEO and representative of CSRT as
soon as December 16, 2013 when he requested a hearing in this matter on CSRT
letterhead using the same address and phone number as CSRT used prior to its
dissolution. (Ex. A43) In this request it is notable that Sabo both refers to his
representative status in the present tense as well as the defense that the company
“has” no employees. (Ex. A43).

Further, Margaret Pargeter, the Agency’s Compliance Specialist, testified
credibly at hearing that CSRT maintained an active website after its dissolution and that
the Agency’s wage security fund could not be used to pay complainant her lost wages
because CSRT was still in operation. (Pargeter testimony, see also Ex. A47-7). The
website said that “Since 2006, C.S.R.T. specializes in providing cloud computer and
cloud network support....” (Ex. A47-7) These are not only the same services provided
by CSRT prior to its dissolution but the company has expressly portrayed itself as
having continuously provided these services since 2006. Pargeter also called CSRT on
April 9, 2014 and the phone was answered “CSRT, how can | help you.” (Ex. A47-1).
CSRT has, therefore, continued to use the same name, same contact information,
provide the same services and employ the same CEO after its dissolution as it did
before. Sabo continued to refer to himself as CSRT’s CEO and representative in the
month following the apparent dissolution. The agency has met its burden that Sabo is a
successor in interest.

ORS 652.195 CiviL PENALTY

The Agency amended its original OOD to allege that, based on CSRT’s issuance
of dishonored checks to Claimant on November 2 and December 31, 2012, Claimant is
entitled to a civil penalty in the amount of $9,500.54 under ORS 652.195 and OAR 839-
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001-0300. The forum dismisses this claim without reaching the merits for the reason
explained below.

OAR 839-050-0440 provides, in pertinent part:

‘(1) Contested case proceedings based on Orders of Determination under
ORS 652.332, Notices of Intent to assess civil penalties under 652.710 or
653.256, or consolidated proceedings based on both types of charging
documents are governed by the procedures set forth in OAR chapter 839,
division 50, except to the extent those procedures are modified by this rule.

Uk * * % %

“(4) No amendments will be allowed in contested case proceedings based on
Orders of Determination under ORS 652.332, Notices of Intent to assess civil
penalties under ORS 652.710 or 653.256, or consolidated proceedings based on
both types of charging documents, except that the agency may amend an Order
of Determination or Notice of Intent once to correct names of respondents or to
add respondents.”

This contested case proceeding was initiated by the Agency’s issuance of an Order of
Determination based on ORS 652.332. Under section (4), the Agency was foreclosed
from amending its OOD except “to correct names of respondents or to add
respondents.” The Agency exceeded its authority in amending its OOD to seek civil
penalties under ORS 652.195 and OAR 839-001-0300. Since the Agency had no
authority to amend its OOD to seek ORS 652.195 and OAR 839-001-0300 civil
penalties, the forum has no authority to impose such penalties and dismisses the
Agency’s claim.

ORDER

NOW, THEREFORE, as authorized by ORS 652.140(2), ORS 652.150, and ORS
652.332, and as payment of the unpaid wages and penalty wages, the Commissioner of
the Bureau of Labor and Industries hereby orders Respondents C.S.R.T., LLC and
Robert P. Sabo to deliver to the Administrative Prosecution Unit of the Bureau of Labor
and Industries, 1045 State Office Building, 800 NE Oregon Street, Portland, Oregon
97232-2180, the following:

(1) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant Cristina Cortez in the amount of FIFTEEN THOUSAND TWO
HUNDRED DOLLARS ($15,200.00), less appropriate lawful deductions,
representing $10,400.00 in gross earned, unpaid, due and payable wages, plus
interest at the legal rate on that sum from June 1, 2013, until paid; and $4,800.00
in ORS 652.150 penalty wages, plus interest at the legal rate on that sum from
July 1, 2013, until paid.
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In the Matter of

SUSAN C. STEVES
Case No. 75-11

Final Order of Commissioner Brad Avakian

Issued April 30, 2012

SYNOPSIS

Respondent employed Claimant as her assistant from March 5, 2009, through May 26,
2010, during which time Claimant worked 1,143 hours. In the absence of an agreed
wage rate, Claimant was entitled to be paid Oregon's statutory minimum wage of $8.40
per hour for all hours worked. Claimant earned $9,601.20 and was only paid $2,000,
leaving $7,601.20 in unpaid due and owing wages. Respondent's failure to pay
Claimant was willful and Respondent was ordered to pay $2,016.00 in penalty wages.
Respondent was ordered to pay an additional $2,016.00 as a civil penalty based on her
failure to pay the minimum wage for all hours worked. ORS 652.140(2), ORS 652.150;
ORS 653.055.

The above-entitled case came on regularly for hearing before Alan McCullough,
designated as Administrative Law Judge (“ALJ”) by Brad Avakian, Commissioner of the
Bureau of Labor and Industries for the State of Oregon. The hearing was held on
February 23-24, 2012, at the DeArmond Room of Deschutes County’s offices, located
at 1300 N.W. Wall Street, Bend, Oregon.

The Bureau of Labor and Industries (“BOLI” or “the Agency”) was represented by

case presenter Chet Nakada, an employee of the Agency. Wage claimant Kristene
Crawford (“Claimant”) was present throughout the hearing and was not represented by
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counsel. Respondent Susan C. Steves represented herself and was present throughout
the hearing.

The Agency called the following witnesses: Claimant; BOLI Wage and Hour
Division compliance specialist Bernadette Yap-Sam (telephonic); and Cheryl Bruns
(telephonic), a former client of Respondent.

Respondent called herself as a witness.
The forum received into evidence:

a) Administrative exhibits X-1 through X-9 (submitted or generated prior to
hearing); and X-11 through X-13 (ALJ interim orders issued after the hearing). Exhibit
X-10, consisting of Respondent's case summary submitted at the time set for hearing,
was not received into evidence.

b) Agency exhibits A-1 through A-11 (submitted prior to hearing), A-12, A-13,
and A-15 (submitted at hearing);

C) Respondents’ exhibits R-1 and R-2 (submitted at hearing); and

d) Exhibits ALJ-1 and ALJ-2, consisting of documents requested by the ALJ
after the hearing.

Having fully considered the entire record in this matter, I, Brad Avakian,
Commissioner of the Bureau of Labor and Industries, hereby make the following
Findings of Fact (Procedural and on the Merits), Ultimate Findings of Fact, Conclusions
of Law, Opinion, and Order.

FINDINGS OF FACT — PROCEDURAL

1) On or about October 13, 2000, Claimant filed a wage claim with the
Agency alleging that Respondent had employed her and failed to pay wages earned
and due to her. At the same time, Claimant assigned to the Commissioner of the
Bureau of Labor and Industries, in trust for himself, all wages due from Respondent.
Earlier, Claimant filed a wage claim form with the Agency that she signed on August 25,
2010.

2) On February 15, 2011, the Agency issued Order of Determination No. 10-
2591 based on the wage claim filed by Claimant and the Agency’s investigation. In
pertinent part, the Order alleged that:

¢ Respondents employed Claimant from March 5, 2009, through May 26, 2010 (the
“wage claim period”), and was required to pay Claimant no less than $8.40 per
hour for each hour worked;

e Claimant worked 1,114.49 hours;

e Respondent only paid Claimant $2,000.00, leaving a balance due and owing of
$7,361.72 in unpaid wages, plus interest thereon at the legal rate per annum
from July 1, 2010, until paid;
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e Respondent willfully failed to pay these wages and owes Claimant $2,016.00 in
penalty wages, with interest thereon at the legal rate per annum from August 1,
2010, until paid.

e Respondent owes Claimant $2,016.00 in civil penalties based on Respondent’s
failure to pay Claimant at the minimum wage for all hours worked.

3) On May 31, 2010, Respondent filed an answer and request for hearing in
which she denied employing Claimant for 1,114.49 hours during the wage claim period,
further denied that Claimant was ever her employee, and alleged that Claimant
volunteered in her office because Respondent represented Claimant's boyfriend in a
contested custody modification proceeding without charging him.

4) On August 12, 2011, the Hearings Unit issued a Notice of Hearing to
Respondent, the Agency, and Claimant setting the time and place of hearing for 9:00
a.m. on February 23, 2012, at the Offices of Deschutes County, located in Bend,
Oregon. The Notice of Hearing included a copy of the Notice of Intent to Assess Civil
Penalties, a document entitled “Summary of Contested Case Rights and Procedures”
containing the information required by ORS 183.413, a document entitled
“Servicemembers Civil Relief Act (SCRA) Notification, a multi-language notice
explaining the significance of the Notice of Hearing, and a copy of the forum’s contested
case hearings rules, OAR 839-050-000 to 839-050-0445.

5) On November 28, 2011, the ALJ ordered the Agency and Respondent
each to submit a case summary including: lists of all persons to be called as witnesses;
identification and copies of all documents to be offered into evidence; and a brief
statement of the elements of the claim, a statement of any agreed or stipulated facts,
and any wage and penalty calculations (for the Agency only). The ALJ ordered the
participants to submit case summaries by February 10, 2012, and notified them of the
possible sanctions for failure to comply with the case summary order.

6) The Agency filed a case summary on February 10, 2012.

7) On February 16, 2012, Dirk D. Sharp, attorney at law, faxed a notice of
representation to the forum stating that Respondent had retained him to represent her.
At the same time, Sharp filed a motion for postponement based on the following
grounds:

“Additional investigation is necessary on behalf of Respondent.
“Witnesses need to be informed of the hearing.
“‘Witnesses need to be interviewed.

Hw N~

“‘MS. Steves has undergone emergency oral surgery in the last week and is
scheduled for additional treatment next week.

5. “Due to the above medical treatments MS. Steves experiences severe pain
upon speaking.
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6. The foregoing would impede and prevent adequate representation of MS.
Steves.”

On Friday, February 17, the ALJ telephoned Sharp and told him that he would need to
provide a letter from Respondent’s dentist confirming Respondent's medical status
before the ALJ would rule on Respondent’s motion for postponement. The ALJ also
informed Sharp that, once Sharp provided a note from the dentist, he would call the
Agency case presenter to see if the Agency had any objection to a postponement.
Later that day, Sharp telephoned the ALJ, said that the dentist’s office was not open,
and asked that the ALJ grant the postponement without a note from Respondent’s
dentist. About 10 minutes later, the ALJ conducted a prehearing conference with Sharp
and the Agency case presenter to discuss Respondent’s motion for postponement. The
Agency case presenter objected to a postponement on the grounds that the Agency
was prepared for hearing. Sharp reiterated that Respondent might not be unable to
participate in the hearing, depending on her medical condition the following week. The
ALJ denied Respondent's motion for postponement based on the absence of any
medical evidence other than Sharp's statement to support it, but said that he would
reconsider Respondent's motion if Respondent filed a statement from her dentist that
established Respondent was medically unable to participate in the hearing. At 9:25
a.m. on February 21, the ALJ telephoned Sharp to inform him that the Hearings Unit
had received nothing from the dentist's office. In response, Sharp said he would no
longer be representing Respondent at the hearing and was withdrawing as her counsel.
Sharp added that Respondent would attend the hearing. Sharp faxed a letter of
withdrawal of representation to the ALJ later that day.

8) At the start of hearing, the ALJ verbally informed the participants of the
issues to be addressed, the matters to be proved, and the procedures governing the
conduct of the hearing.

9) Respondent did not file a case summary prior to the time set for hearing,
but brought her case summary to the hearing. The Agency objected to Respondent's
case summary on the grounds that it was untimely filed. In response to the ALJ's query,
Respondent stated that she did not file a case summary earlier because the ALJ's
interim order requiring case summaries had been misfiled at her office. The ALJ
sustained the Agency's objection on the grounds that Respondent failed to offer a
satisfactory reason for having failed to timely file her case summary and that excluding it
would not violate that ALJ's duty to conduct a full and fair inquiry under ORS
183.415(10).

10)  On her case summary, Respondent listed Dirk Sharp as a witness. Based
on the Agency’s objection and Respondent's failure to timely file a case summary, the
ALJ did not allow Sharp to testify but did allow Respondent to make an oral offer of
proof regarding what Sharp’s testimony would have been, had he been allowed to
testify.

11)  On February 28, 2012, the ALJ re-opened the record on his own motion to
obtain a copy of Claimant’s original 2009-2010 nail salon appointment books for
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inspection. Claimant sent her original books directly to the ALJ, who received it on
March 5, 2012. After inspecting the books, the ALJ copied two pages that appeared to
contain inconsistencies with the Claimant’s 2009-2010 calendars received at hearing as
Exhibits A-8 and A-9, and marked and received them into the record as Exhibits ALJ-1
and ALJ-2. Copies were provided to both participants and the original books mailed
back to the Claimant, with instructions to Claimant to retain them until such time as this
case is completely resolved and all appeal rights have expired. The record closed on
March 29, 2012.

12) The ALJ issued a proposed order on April 11, 2012, that notified the
participants they were entitled to file exceptions to the proposed order within ten days of
its issuance. No exceptions were filed.

FINDINGS OF FACT - THE MERITS

1) At all times during the wage claim period, Respondent was an Oregon
attorney with an office in Bend, Oregon, that she shared with Dirk Sharp, another
attorney, and operated a for-profit business. As part of her general practice, she did pro
bono' work for military veterans.

2) At all times during the wage claim period, Claimant worked as a nail
technician at Image Salon in Bend, Oregon, where she leased her own work station and
worked as an independent contractor. Claimant did not work at the nail salon on
Mondays and Wednesdays.

3) Respondent and Claimant met at Images Salon, where Respondent went
every couple of weeks to have her nails done, and they became friends. Claimant
learned that Respondent was an attorney and did pro bono work for military veterans.
Claimant’s live-in boyfriend, David Sutterfield, is a military veteran who needed legal
assistance in his child custody case. Claimant told Respondent about Sutterfield’'s
situation and Respondent agreed to take Sutterfield's case on a pro bono basis.

4) In 2009, Respondent performed a substantial amount of pro bono legal
work on Sutterfield’s behalf, including several all day court appearances. Her first
consultation with Sutterfield was on February 20, 2009. Claimant assisted Respondent
in some of her work on Sutterfield’s behalf.

5) On one of Respondent's visits to Claimant's nail salon, Respondent told
Claimant that she had been having trouble collecting debts from some of her clients.
Claimant told Respondent that she had a background in collections and could assist
Respondent.

6) On March 5, 2009, Claimant began performing work for Respondent at
Respondent’s office. Claimant continued to perform work for Respondent until May 26,

' Respondent testified that “pro bono" means “providing legal services for free -- no charge."
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2010, working primarily on Mondays and Wednesdays, but also working some other
days, including weekends and evenings. During this time, Claimant acted as
Respondent’s personal assistant. Besides collections, Claimant also performed
reception work, filed documents for Respondent in her office, and delivered documents
to the court and to other attorneys.

7) Respondent told Claimant to keep track of all the hours she worked on a
calendar so that Respondent would be able to pay her for the time Claimant had
worked, plus a bonus for her collections. Respondent and Claimant did not agree on a
specific wage rate.

8) During her employment with Respondent, Claimant maintained a
contemporaneous record of the hours she worked each day on a calendar, noting that
times she started and stopped work each day.

9) Respondent did not keep a record of the hours that Claimant worked.

10) In 2009, Respondent had not filed tax returns for the prior four years.
When Claimant learned this, she told Respondent that she had done her own taxes and
could do Respondent’'s. With Respondent’s acquiescence, Claimant organized
Respondent’s financial records for the previous four years and prepared tax returns for
those years, a job she started doing on September 29, 2009. On March 1, 2010,
Respondent signed a “POWER OF ATTORNEY FOR REPRESENTATION” form that
authorized Claimant to “receive [Respondent’s] confidential tax information and/or
represent [Respondent] before the Oregon Department Revenue for all tax matters."
Claimant subsequently spoke with Department of Revenue representatives a number of
times on Respondent’s behalf.

11) Between March 5, 2009, and May 26, 2010, Respondent and Claimant
exchanged approximately 604 phone calls that Claimant made or received on her cell
phone. A number of those calls were made on days that Claimant did not claim to have
worked on her calendar of hours submitted to the Agency.

12)  Claimant worked a total of 1,143 hours for Respondent, broken down as
follows:

Month & Year Hours Worked
March 2009 66.5
April 2009 56.752
May 2009 53.75
June 2009 76.75

2 The forum has not included hours Claimant noted on her calendar for April 8 and April 17 because her
notes indicated she performed work related to “Jeff,” an individual whom Respondent credibly testified
was never her client.
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July 2009 60.00
August 2009 76.00
September 2009 103.5
October 2009 54.5
November 2009 85.5
December 2009 75.25
January 2010 86.5
February 2010 87.5
March 2010 106.5
April 2010 100.75
May 2010 53.25

13) Respondent paid Claimant approximately $2,000.00 in cash for her work.

14)  On one occasion between August 2009 and May 26, 2010, Respondent
introduced Claimant to Cheryl Bruns, one of her clients, with the following words: “This
is my assistant Kristy.” When Bruns called Respondent’s office, Claimant usually
answered the phone. One day Respondent called Bruns and told Bruns that Claimant
“‘was no longer working for her and that [Respondent] was going to have a new
assistant.”

15)  Claimant quit on May 26, 2010, because Respondent would not pay her.

16) In July 2010, Respondent contacted the Bend Police Department and
reported that Claimant had a $250 check in her possession made out Respondent's
name. Respondent told an officer from the Bend Police Department that she “used to
have an assistant in her legal office named Kristene Crawford. * * * Crawford began
asking for advances of pay, and it got to the point that Steves told Crawford she could
no longer giver [sic] advances."

17)  Oregon’s statutory minimum wage in 2009 and 2010 was $8.40 per hour.
18) Claimant filed two wage claim forms with BOLI’'s Wage and Hour Division,
in response to Yap-Sam’s request to Claimant to provide additional information that was

not provided on her first wage claim form.

19)  On November 22, 2010, the Agency mailed a document entitled “Notice of
Wage Claim” to Respondent that stated:

“You are hereby notified that KRISTENE MARIE CRAWFORD has filed a
wage claim with the Bureau of Labor and Industries alleging:
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“Unpaid wages of $9,391.90 at the rate of $8.40 per hour from March 4,
2009 to May 26, 2010.

"IF THE CLAIM IS CORRECT, you are required to IMMEDIATELY make a
negotiable check or money order payable to the claimant for the amount of
wages claimed, less deductions required by law, and send it to the Bureau
of Labor and Industries at the above address.

‘IF YOU DISPUTE THE CLAIM, complete the enclosed ‘Employer
Response’ form and return it together with the documentation which
supports your position, as well as payment of any amount which you
concede is owed the claimant to the BUREAU OF LABOR AND
INDUSTRIES within ten (10) days of the date of this Notice.

“If your response to the claim is not received on or before December 7,
2010, the Bureau may initiate action to collect these wages in addition to
penalty wages, plus costs and attorney fees.”

20) Respondent has not paid any money to Claimant since Claimant’s last day
of work and owes Claimant $7,601.20 in unpaid, due and owing wages.

21) Penalty wages are computed as follows for Claimant, in accordance with
ORS 652.150: $8.40 per hour x 8 hours x 30 days = $2,016.00.

22) ORS 653.055 civil penalties are computed as follows for Claimant: in
accordance with ORS 652.150 and ORS 653.055: $8.40 per hour x 8 hours x 30 days =
$2,016.00.

CREDIBILITY FINDINGS

23) Bernadette Yap-Sam and Cheryl Bruns were credible witnesses and the
forum has credited their testimony in its entirety.

24) Claimant was a credible witness as to the number of hours she worked
and the duties she performed. The forum has believed her testimony on those issues
whenever it conflicted with Respondent’s testimony.

25) Respondent’s testimony concerning the number of hours worked by

Claimant and as to Claimant’s “volunteer” status was not credible.

ULTIMATE FINDINGS OF FACT

1) At all times during the wage claim period, Respondent was an Oregon
attorney who maintained an office in Bend, Oregon, and employed Claimant.

2) Claimant worked as Respondent’s assistant between March 5, 2009, and
May 26, 2010. She filed documents, did collections and reception work, delivered
documents to the court and to other attorneys, and prepared and filed Respondent’s
back returns. She quit on May 26, 2010.
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3) Claimant worked a total of 1,143 hours for Respondent, earning
$9,601.20, and has only been paid $2,000.00. Respondent owes Claimant $7,601.20 in
unpaid, due and owing wages.

4) Penalty wages are computed as follows for Claimant, in accordance with
ORS 652.150: $8.40 per hour x 8 hours x 30 days = $2,016.00.

5) ORS 653.055 civil penalties are computed as follows for Claimant: in
accordance with ORS 652.150 and ORS 653.055: $8.40 per hour x 8 hours x 30 days =
$2,016.00.

CONCLUSIONS OF LAW

1) At all times material herein, Respondent was an Oregon employer who
suffered or permitted Claimant to work in Oregon and Claimant was Respondent’s
employee, subject to the provisions of ORS 652.110 to 652.200, ORS 652.310 to
652.405, and ORS 653.010 to 653.055.

2) The Commissioner of the Bureau of Labor and Industries has jurisdiction
over the subject matter and Respondent herein. ORS 652.310 to 652.405.

3) Respondent violated ORS 652.140(2) by failing to pay to Claimant all
wages earned and unpaid not later than five days after May 26, 2010, excluding
Saturdays, Sundays and holidays. Respondent owes Claimant $7,601.20 in unpaid,
due, and owing wages.

4) Respondent willfully failed to pay Claimant all wages due and owing and
owes $2,016.00 in penalty wages to Claimant. ORS 652.150.

5) Respondent paid Claimant less than the wages to which he was entitled
under ORS 653.010 to 653.261 by failing to pay her Oregon’s statutory minimum wage
for all hours worked and is liable to pay $2,016.00 in civil penalties to Claimant. ORS
653.055(1)(b).

6) Under the facts and circumstances of this record, and according to the
applicable law, the Commissioner of the Bureau of Labor and Industries has the
authority to order Respondent Susan C. Steves to pay Claimant her earned, unpaid,
due and payable wages, ORS 652.150 penalty wages, and ORS 653.055 civil penalties,
plus interest, on all sums until paid. ORS 652.332.

OPINION
CLAIMANT’S WAGE CLAIM

To establish Claimant’s wage claim, the Agency must prove the following
elements by a preponderance of the evidence: 1) Respondent employed Claimant; 2)
The pay rate upon which Respondent and Claimant agreed, if other than the minimum
wage; 3) The amount and extent of work Claimant performed for Respondent; and 4)
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Claimant performed work for which she was not properly compensated. In the Matter of
Letty Lee Sesher, 31 BOLI 255, 261 (2011).

RESPONDENT EMPLOYED CLAIMANT

Respondent claims she that never employed Claimant and Claimant volunteered
all her work for Respondent to repay Respondent for pro bono work that Respondent
performed for Claimant's boyfriend, a military veteran. Respondent testified that she
valued this work at $35,000+, based on Respondent's standard fee of $195 an hour.
Respondent also alleges that Claimant cannot, as a matter of law, be her employee
because there was no agreed rate of pay. The forum rejects both defenses for reasons
stated below.

First, as Respondent testified, pro bono work means work performed without the
expectation of compensation. Respondent’s claim that she performed $35,000+ of pro
bono work for Claimant’s boyfriend and accepted 15 months of volunteer work by
Claimant based on Claimant’s gratitude for that work is a non-sequitur.

Second, there is credible evidence in the record that Respondent told two
persons — Cheryl Bruns and a Bend police officer -- that Claimant was her assistant.

Third, Oregon law imposes specific conditions on the circumstances in an
employment setting in which a person can be considered a volunteer. ORS 653.010(2)
provides:

“Employ’ includes to suffer or permit to work but does not include voluntary or
donated services performed for no compensation or without expectation or
contemplation of compensation as the adequate consideration for the services
performed for a public employer referred to in subsection (3) of this section, or a
religious, charitable, educational, public service or similar nonprofit corporation,
organization or institution for community service, religious or humanitarian
reasons or for services performed by general or public assistance recipients as
part of any work training program administered under the state or federal
assistance laws.”

Respondent is a private attorney operating a for-profit business who fits in none of these
catesgories. Consequently, Claimant could not work for her as a volunteer as a matter of
law.

® See also In the Matter of Graciela Vargas, 16 BOLI 246, 259 (1998)(the forum held that claimant did not perform
work for respondent as a volunteer when claimant did not provide respondent with voluntary or donated services
performed for no compensation or without expectation or contemplation of compensation and respondent ran a for-
profit restaurant; was not a public employer or religious, charitable, educational, public service or similar nonprofit
corporation, organization or institution for community service; and acknowledged actually paying claimant for some
work); In the Matter of Arabian Riding and Recreation Corp., 16 BOI 79, 92 (1997)(minors were employees, not
volunteers, when there was no evidence or attempt to show that respondent was a public employer or a religious,
charitable, or educational institution as described or was involved in a federal or state public assistance program).
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Fourth, Claimant credibly testified that Respondent paid her approximately
$2,000.00 in cash during the wage claim period. Respondent’s claim that she gave this
amount of money to Claimant whenever she needed money because they were
“friends” requires a stretch of the imagination the forum is unwilling to make.

Fifth, although Respondent and Claimant may have been friends before the
wage claim was filed, the approximate 604 phone calls between Respondent and
Claimant during the wage claim period support an inference that the relationship
between Respondent and Claimant was something other than just a friendship.

Finally, although ORS 653.010 does not include an express definition of
“‘employee,” by contextual implication and for purposes of chapter 653, a person is an
"employee" of another if that other “employs," i.e., “suffer[s] or permit[s]" the person to
work. In the Matter of Rodrigo Ayala Ochoa, revised final order on reconsideration, 25
BOLI 12, 38 (2003), affirmed without opinion, Ochoa v. Bureau of Labor and Industries,
196 Or App 639, 103 P3d 1212 (2004). When an employer suffers or permits a person
to work, as in this case, the fact that the person is not paid or there is no agreement to
pay the worker a fixed rate does not take her out of the definition of “employee” when a
minimum wage law requires she be paid the minimum wage. In the Matter of LaVerne
Springer, 15 BOLI 47, 67 (1996).

Based on all of the above, the forum concludes that the Agency has met its
burden of proving that Respondent employed Claimant.

CLAIMANT WAS ENTITLED To BE PAID OREGON’S MINIMUM WAGE

Testimony by both Respondent and Claimant concerning the specific
circumstances under which Claimant began working for Respondent and their pay
arrangement was sparse and murky. However, it is undisputed that there was no
agreement that Claimant would be paid a specific wage. Claimant testified she
expected to be paid a commission on the collections she successfully performed for
Respondent, and Respondent points to this as evidence that Claimant was not entitled
to an hourly rate. This argument fails. When there is no agreed upon rate of pay, an
employer is required to pay at least the statutory minimum wage. In the Matter of Jo-El,
Inc., 22 BOLI 1, 7 (2001). Since Respondent and Claimant did not agree to a specific
rate of pay, Claimant was entitled to be paid $8.40 per hour, Oregon's statutory
minimum wage in 2009 and 2010.

AMOUNT AND EXTENT OF WORK CLAIMANT PERFORMED FOR RESPONDENT

When the employer produces no records of the hours that a wage claimant
worked, the forum may rely on evidence produced by the agency from which “a just and
reasonable inference may be drawn.” In the Matter of Letty Lee Sesher, 31 BOLI 255,
262 (2011). See also In the Matter of Mark A. Frizzell, 31 BOLI 178, 204 (2011). A
claimant’s credible testimony may be sufficient evidence to show the amount of hours
worked by the claimant. I/d. In this case, Claimant's testimony, supported by her
contemporaneously maintained calendar and cell phone records, is the only evidence of
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the hours that Claimant worked, as Respondent testified that she did not keep records
of Claimant's hours.* OAR 839-020-0040 sets out general parameters for how work
hours are to be calculated. In pertinent part, it states:

“(2) Work requested or required is considered work time. Work not requested, but
suffered or permitted is considered work time.

“(3) Work performed for the employer but away from the employer's premises or
job site is considered work time. If the employer knows or has reason to believe
that work is being performed, the time spent must be counted as hours worked.

“(4) It is the duty of the employer to exercise control and see that the work is not
performed if it does not want the work to be performed. The mere promulgation
of a policy against such work is not enough.”

Claimant credibly testified as to the hours she recorded in her 2009 and 2010 calendars
as having worked for Respondent and testified as to her specific recollection of the
duties she performed on a number of different days. Her testimony supports a
conclusion that her recorded hours reflect work performed at Respondent’s request of
acquiescence. Although Respondent testified generally that Claimant did not work the
hours she claimed, the only significant dispute over what Claimant did on a particular
day concerned July 20, 2009, a date Claimant said she drove Respondent to Salem to
the Supreme Court, and Respondent testified that Claimant drove Respondent to the
Court of Appeals, then went on a shopping trip to Portland while Respondent presented
her case to the Court. As Claimant only claimed one hour of work on that day, from 6-7
p.m., this disagreement is immaterial to the forum's determination concerning the
number of hours Claimant worked.

In conclusion, the forum relies on Claimant's credible testimony and
contemporaneous record of hours worked establish the number of hours she worked for
Respondent. That total is 1,143 hours, as detailed in Finding of Fact # 12 -- The Merits.

CLAIMANT PERFORMED WORK FOR WHICH SHE WAS NOT PROPERLY
COMPENSATED

Claimant credibly testified that she was paid approximately $2,000.00 in cash.
Respondent kept no receipts or other record of the payments she made to Claimant, but
acknowledged she gave Claimant cash upon request. Lacking any other evidence of
the amount paid by Respondent to Claimant, the forum relies on Claimant's credible
testimony to conclude that she was paid $2,000.00 for her work. In contrast, she
earned $9,601.20, leaving a balance due and owing of $7,601.20. Although this
amount exceeds the amount of unpaid wages sought in the Order of Determination, the
commissioner has the authority to award monetary damages, including penalty wages
that exceed those sought in the Order of Determination when they are awarded as

4 Specifically, Respondent testified that she did not keep records because she did not believe that
Claimant was an employee.
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compensation for statutory wage violations alleged in the charging document. See,
e.g., In the Matter of Letty Lee Sesher, 31 BOLI 255, 263 (2011); In the Matter of
Petworks LLC, 30 BOLI 35, 44 (2008). The commissioner exercises that authority in
this case.

CLAIMANT Is OWED PENALTY WAGES

An employer is liable for penalty wages when it willfully fails to pay any wages or
compensation of any employee whose employment ceases. Willfulness does not imply
or require blame, malice, perversion, or moral delinquency, but only requires that that
which is done or omitted is intentionally done with knowledge of what is being done and
that the actor or omittor be a free agent. See, e.g., In the Matter of Computer Products
Unlimited, Inc., 31 BOLI 209, 225 (2011).

In this case, Respondent knew that Claimant was performing work on
Respondent’s behalf and chose not to pay her all wages due and owing on the basis of
her belief that Claimant was a volunteer and not entitled to any wages. An employer
acts “willfully” when it knows what it is doing, intends to do what it is doing, and is a free
agent. In the Matter of Pavel Bulubenchi, 29 BOLI 222, 227 (2007). There is no
evidence that Respondent intended to pay Claimant an amount other than the amount
Claimant was actually paid or that Respondent was not acting as a free agent in
choosing not to pay Claimant the rest of her wages. The forum further notes that
Respondent’s failure to apprehend the correct application of the law and her actions
based on this incorrect application do not exempt her from a determination that she
willfully failed to pay wages earned and due. See In the Matter of Scott Miller, 23 BOLI
243, 262 (2002).

ORS 652.150(1) and (2) provide, in pertinent part:

“(1) Except as provided in subsections (2) and (3) of this section, if an
employer willfully fails to pay any wages or compensation of any employee
whose employment ceases, as provided in ORS 652.140 * * *, then, as a penalty
for the nonpayment, the wages or compensation of the employee shall continue
from the due date thereof at the same hourly rate for eight hours per day until
paid or until action therefor is commenced.

“(2) If the employee or a person on behalf of the employee sends a written
notice of nonpayment, the penalty may not exceed 100 percent of the
employee’s unpaid wages or compensation unless the employer fails to pay the
full amount of the employee’s unpaid wages or compensation within 12 days
after receiving the written notice. If the employee or a person on behalf of the
employee fails to send the written notice, the penalty may not exceed 100
percent of the employee’s unpaid wages or compensation. * * *”

The Agency provided documentary and testimonial evidence that its investigative staff
made the written demand for Claimant’s wages contemplated in ORS 652.150(2) after
Claimant filed her wage claim. The Agency’s Order of Determination, issued on
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February 15, 2011, repeated the demand.® Respondent failed to pay the full amount of
Claimant’s unpaid wages within 12 days after receiving the written notice and has still
not paid them. Consequently, the forum assesses penalty wages at the maximum rate
set out in ORS 652.150(1) (hourly rate x eight hours per day x 30 days = penalty
wages). Using this formula, penalty wages for Claimant equal $2,016.00.

CLAIMANT Is OWED CiviL PENALTIES UNDER ORS 653.055

The Agency also seeks civil penalties of $2,016.00 under ORS 653.055(1)(b).
That statute provides that an employer who pays an employee less than the applicable
minimum wage is liable to the employee for civil penalties that are computed in the
same manner as penalty wages under ORS 652.150. Cornier v. Paul Tulacz, DVM PC,
176 Or App 245 (2001). A per se violation occurs when an employee’s wage rate is the
minimum wage, the employee is not paid all wages earned, due, and owing under ORS
652.140(1) or 652.140(2), and no statutory exception applies. In the Matter of Allen
Belcher, 31 BOLI 1, 10 (2009). Claimant’s wage rate was the minimum wage. She was
not paid all wages earned, due, and owing after she quit, and there is no applicable
statutory exception. Consequently, Claimant is entitled to an ORS 653.055 civil penalty
in the amount of $2,016.00.

ORDER

NOW, THEREFORE, as authorized by ORS 652.140(1), ORS 652.150, ORS
653.055, and ORS 652.332, and as payment of the unpaid wages, penalty wages, and
civil penalties, the Commissioner of the Bureau of Labor and Industries hereby orders
Respondent Susan C. Steves to deliver to the Fiscal Services Office of the Bureau of
Labor and Industries, 1045 State Office Building, 800 NE Oregon Street, Portland,
Oregon 97232-2180, the following:

(1) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant in the amount of ELEVEN THOUSAND SIX HUNDRED AND THIRTY
THREE DOLLARS AND TWENTY CENTS ($11,633.20), less appropriate lawful
deductions, representing $7,601.20 in gross earned, unpaid, due and payable
wages, plus interest at the legal rate on that sum from July 1, 2010, until paid;
$2,016.00 in penalty wages, plus interest at the legal rate on that sum from
August 1, 2010, until paid; and a civil penalty of $2,016.00, plus interest at the
legal rate on that sum from August 1, 2010, until paid.

® See In the Matter of Captain Hooks, LLC, 27 BOLI 211, 224 (2006)(the Agency’s Order of Determination
constitutes a written notice of nonpayment of wages).
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In the Matter of
MARK A. FRIZZELL and LAUNA
G. FRIZZELL
Case No. 05-11
Final Order of Commissioner
Brad Avakian
Issued June 13, 2011

SYNOPSIS

Respondent Mark Frizzell, a
commercial fisherman, employed
Claimant in 2009 as a crew mem-
ber to assist Respondent in the
2009-2010 crab harvest. Claim-
ant worked a total of 137 hours
preparing Respondent’s crab gear
for the crab harvest. He was fired
shortly before crab season began.
If Claimant had participated in the
crab harvest, he would have been
paid a percentage of the total har-
vest. Instead, the only pay he
received was in the form of cash
and check draws and cans that he
could cash in for a deposit return,
totaling $497. Under these cir-
cumstances, the forum concluded
that Claimant was entitled to be
paid at the minimum wage rate for
all of his work on Respondent’s
crab gear. Computed at Oregon’s
2009 minimum wage of $8.40 per
hour, Claimant earned $1,150.80,
leaving $653.80 in unpaid, due,
and owing wages. Respondent’s
failure to pay the wages was will-
ful and the forum awarded
Claimant $2,016.00 in penalty
wages. The forum also awarded
Claimant $2,016.00 as a civil pen-
alty based on Respondent’s
failure to pay Claimant the mini-
mum wage for all hours worked.
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The forum determined that Re-
spondent Launa Frizzell did not
employ Claimant and dismissed
the charges against her. ORS
652.140(1), ORS 652.150, ORS
653.025, ORS 653.055, ORS
653.261.

The above-entitled case came
on regularly for hearing before
Alan McCullough, designated as
Administrative Law Judge (“ALJ”)
by Brad Avakian, Commissioner
of the Bureau of Labor and Indus-
tries for the State of Oregon. The
hearing was held on March 8-9,
2011, at the Newport office of the
Oregon Department of Human
Services, located at 120 NE Avery
Street, Newport, Oregon.

The Bureau of Labor and In-
dustries (“BOLI” or “the Agency”)
was represented by case pre-
senter Chet Nakada, an employee
of the Agency. Wage claimant
John Laws (Claimant) was pre-
sent throughout the hearing and
was not represented by counsel.
Respondents Mark and Launa
Frizzell represented themselves
and were present throughout the
hearing.

The Agency called the follow-
ing witnesses:  Claimant; BOLI
Wage and Hour Division compli-
ance specialist Bernadette Yap-
Sam (telephonic); Tamera Ranes,
Claimant’s girlfriend; and Mark
and Launa Frizzell.

In addition to themselves, Re-
spondents called the following
witnesses: Shawn Callahan and
Doug McCall, former crew mem-

bers; and Tyana Frizzell,

Respondents’ daughter.

The forum received into evi-
dence:

a) Administrative exhibits X-1
through X-20 (submitted or gener-
ated prior to hearing); and

b) Agency exhibits A-1
through A-10 (submitted prior to
hearing), A-11 (submitted at hear-
ing), and A-12 (submitted after
hearing);

c) Respondents’ exhibits R-1,
R-5, R-10A, R-10B, R-10C, R-13,
R-16 through R-19, R-21, R-22,
R-24, R-25, R-26, R-27, and R-28
(submitted prior to hearing). R-
10A, R-10B, R-10C were originally
all numbered as R-10 but were
renumbered and paginated at
hearing to make the record clear.
Respondents’ exhibits R-2
through R-4, R-6, R-7, R-30, and
R-31 (submitted prior to hearing)
were offered but not received.
Respondents’ exhibits R-29 and
R-30, which were photos taken on
Respondents’ cell phones of
which no copy had been made,
were not received. The ALJ gave
Respondents the opportunity to
make an offer of proof for each
exhibit that was offered but not re-
ceived.

Having fully considered the en-
tire record in this matter, |, Brad
Avakian, Commissioner of the Bu-
reau of Labor and Industries,
hereby make the following Find-
ings of Fact (Procedural and on
the Merits), Ultimate Findings of
Fact, Conclusions of Law, Opin-
ion, and Order.
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FINDINGS OF FACT —
PROCEDURAL

1) On December 18, 2009,
Claimant filed a wage claim with
the Agency alleging that Mark
Frizzell (*“M. Frizzell’) had em-
ployed him and failed to pay
wages earned and due to him. At
the same time, Claimant assigned
to the Commissioner of the Bu-
reau of Labor and Industries, in
trust for himself, all wages due
from Respondent.

2) On May 19, 2010, the
Agency issued Order of Determi-
nation No. 09-3761 based on the
wage claim filed by Claimant and
the Agency’s investigation. In per-
tinent part, the Order alleged that:

e Respondents employed
Claimant from September
21 through November 24,
2009, and were required
to pay Claimant no less
than $8.40 per hour for
each hour worked;

e Claimant worked a total of
292 hours, earning
$2,452.80;

e Respondents have only
paid Claimant $240.00,
leaving a balance due and
owing of $2,212.80 in un-
paid wages, plus interest
thereon at the legal rate
per annum from Decem-
ber 1, 2009, until paid;

e Respondents willfully
failed to pay these wages

and owe Claimant
$2,016.00 in penalty
wages, with interest

thereon at the legal rate
per annum from January
1, 2010, until paid.

e Respondents owe Claim-
ant $2,016.00 in civil
penalties based on Re-
spondents’ failure to pay
Claim at the minimum
wage for all hours worked.

3) On May 31, 2010, Respon-
dents each filed an answer and
request for hearing in which they
each alleged:

e Claimant worked on an
agreed upon percentage
basis, not for an hourly
wage;

e Claimant did not work the
hours claimed in the Or-
der of Determination;

e Claimant was self-
employed like all com-
mercial fishermen and
was paid “on a percent-
age of the catch only”;

e Respondents do not owe
Claimant any wages;

e Because Respondents do
not owe Claimant wages,
Respondents do not owe
Claimant any penalty
wages.

4) On August 25, 2010, the
Hearings Unit issued a Notice of
Hearing to Respondents, the
Agency, and Claimant setting the
time and place of hearing for 9:00
a.m. on March 8, 2011, at the
Newport offices of the Oregon
Department of Human Services.

5) On August 31, 2010, the
ALJ ordered the Agency and Re-
spondents each to submit a case
summary including: lists of all
persons to be called as witnesses;
identification and copies of all
documents to be offered into evi-
dence; and a brief statement of
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the elements of the claim, a
statement of any agreed or stipu-
lated facts, and any wage and
penalty calculations (for the
Agency only). The ALJ ordered
the participants to submit case
summaries by February 25, 2011,
and notified them of the possible
sanctions for failure to comply with
the case summary order.

6) Respondents filed virtually
identical case summaries on Feb-
ruary 16, 2011.

7) On February 14, 2011, Re-
spondents filed a request for
discovery in which they stated the
following:

“[We] hereby request and sub-
poena all original documents
showing [Claimant’'s] hourly
wages (State Law Wage not
the percentage) he received
while working on commercial
fishing boats during the entire
year in question (2009). | do
not want a calendar or a letter
fabricated after the fact, | want
to see the actual original check
stubs and receipts to prove
this.

“‘Mr. Law was paid a higher
percentage like all fishermen to
cover all gear work that is per-
formed. Commercial
Fisherman [sic] do not get paid
an hourly wage since they are
already being compensated
through the percentage. All
boat owners would pay a
lesser percentage if they paid
an hourly wage on top of a
percentage of the catch. They
are considered self-employed

or independent contractor [sic]
and received a 1099.

“That is why | am asking for
the documents that show him
actually being paid a state re-
quired hourly wage, not his
percentage broke [sic] down in
days and hours worked to av-
erage an hourly.”

In response, the ALJ issued an
order requiring Respondents to
state whether they wanted a dis-
covery order or subpoena issued,
should their motion for discovery
be granted.

8) On February 17, 2011, the
ALJ conducted and recorded a
telephonic prehearing conference
with Mr. Nakada, M. Frizzell, and
Launa Frizzell (“L. Frizzell”). Dur-
ing the conference, the ALJ
explained the difference between
issuing a subpoena and a discov-
ery order. During the conference,
M. Frizzell stated that he cannot
read. He also stated that L.
Frizzell, his wife, can read and
would read all documents related
to the case to him. That same
day, Respondents filed a letter
stating that they would like a dis-
covery order, not a subpoena.

9) In response to Respon-
dents’ motion for a discovery
order, the Agency timely filed a
response in which it stated that it
‘has no documents Respondents
are asking for in its request for a
discovery order.” The Agency did
not make a relevancy objection to
the requested discovery. On Feb-
ruary 22, 2011, the ALJ issued an
interim order granting Respon-
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dents’ motion that stated, in perti-
nent part:

“‘Respondents’ defenses both
include allegation that com-
mercial fishermen, including
Claimant, are paid on a per-
centage basis only, not hourly
wage, and are considered self-
employed. Based on Respon-
dents’ pleading, | find that the
discovery requested by Re-
spondents is reasonably likely
to produce information gener-
ally relevant to Respondents’

defense. Accordingly, Re-
spondents’ motion is
GRANTED.”

10) Respondents’ case

summary included a request that
the forum dismiss the case. The
forum treated Respondents’ re-
quest as a motion to dismiss. On
February 25, 2011, the ALJ issued
an interim order denying Respon-
dents’ request. In pertinent part,
the interim order stated:

“* * * Respondents asked the
forum ‘to dismiss this case and
waive all penalty [sic] and fees
that have been assessed
against us’ on the grounds that
Respondents’ Exhibit R-10
makes it ‘obvious’ that Claim-
ant’s ‘Calendar of events, days
worked and hours worked
were fabricated after-the-fact
and not kept in a contempora-
neous manner as claimed by
claimants [sic] on 5-17-2010 in
their statement to BOLI.

“Until the Agency files its case
summary, | have no way of
knowing, aside from reading
the allegations in the Order of

Determination, which specific
dates and times the agency
contends that Claimant * * *
worked. | note Respondents’
exhibits appear to concede
that Claimant did work some
hours, albeit less than the
amount claimed in the Order of
the Determination. Even then,
the potential existence of a
partial discrepancy is not
grounds for dismissing the
case, as it is possible that a
claim may be valid in some re-
spects and not others.”

11)  On February 25, 2011,
the Agency filed its case sum-
mary. Agency filed an addendum
to its case summary on February
28, 2011.

12) On February 28, 2011,
the Agency sent a letter to the ALJ
stating that it was arranging to
have security present at the hear-
ing because of security concerns
that were outlined in the letter.

13) An officer from the City
of Newport Police Department
was present throughout the hear-
ing.

14) During the second day
of hearing, Respondent Mark
Frizzell made the following re-
quests:

e That he be given the op-
portunity to retain an
attorney;

e That the case be removed
to federal court;

e For a court trial with a
jury.

The ALJ denied each request.
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15)  On March 16, 2011, the
ALJ re-opened the record on his
own motion to obtain a copy of
Claimant’s original 2008-2009
planner for inspection. At hearing,
copies of that planner showing en-
tries for September 21 through
November 29, 2009, had been of-
fered and received into evidence.
At hearing, the Agency had prof-
fered the original planner for
inspection, but the ALJ declined
the Agency’s offer at that time.
Claimant sent his original planner
directly to the ALJ, who received it
on March 22, 2011, and marked
and received it into the record as
Exhibit A-12.

16) The ALJ issued a pro-
posed order on April 20, 2011,
that notified the participants they
were entitled to file exceptions to
the proposed order within ten
days of its issuance. On April 26,
2011, the Agency filed exceptions.
Those exceptions are discussed
at the end of the Opinion section
of this Final Order.

FINDINGS OF FACT - THE
MERITS

1) At all times material herein,
Mark Frizzell (*“M. Frizzell”) was a
commercial fisherman who owned
the fishing vessel Intrepid and
used it to catch crab and fish in
the Pacific Ocean off the coasts of
Oregon and Washington. M.
Frizzell lived in Newport, Oregon,
and docked the Intrepid in New-
port when it was not on a fishing
trip. M. Frizzell hired everyone
who worked on the Intrepid or per-
formed work to prepare it for
fishing trips.

2) At all times material herein,
Launa Frizzell (“L. Frizzell”) was
married to M. Frizzell. She acted
as M. Frizzell’'s bookkeeper, wrote
out checks, and processed ac-
counts receivable for M. Frizzell.

3) Traditionally, deck hands
and the skipper who are hired to
work on commercial fishing ves-
sels are paid an agreed rate that
consists of a percentage of the
gross value of the total catch each
fishing trip. In exchange for that
percentage, they are expected to
prepare the vessel and fishing
gear required for each trip, work
on the boat while it is fishing, and
clean the vessel after the ftrip.
They are expected to pay for their
own groceries. Traditionally, they
receive an IRS 1099 at the end of
the year.

4) M. Frizzell hired Claimant,
an experienced commercial fish-
erman, in the summer of 2009 to
skipper the Intrepid while it was
fishing for tuna and to work as a
deck hand during the crab har-
vest. For tuna trips, M. Frizzell
agreed to pay him 13 percent of
the catch and later raised it to 16
percent. M. Frizzell agreed to pay
Claimant 12 percent of the crab
catch. Claimant and M. Frizzell
did not execute a written employ-
ment contract.

5) Beginning in August 2009,
Claimant skippered the Intrepid on
commercial tuna fishing trips for
M. Frizzell until September 17,
2009. Claimant was paid in full for
those trips.

6) After the fishing trip that
ended on September 17, 20009,
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Claimant, Doug McCall, and
Shawn (“Red”) Callahan cleaned
up the “tuna mess,” then sanded
and painted the Intrepid.

7) After fishing for tuna, it
takes a day or more to clean up
the Intrepid and perform routine
mechanical maintenance so that it
can be prepared for crab season.

8) From September 17 to Oc-
tober 1, 2009, Claimant performed
the following work related to
cleaning up the “tuna mess” or
preparing the Intrepid for crab
season:

September 21: 7.5 hours cleaning up tuna
mess

September 22: 7.5 hours crab-related
work

September 23: 7.5 hours crab-related
work

September 24: 7.5 hours crab-related
work

9) Between October 3 and Oc-
tober 11, 2009, Claimant
skippered the Intrepid on its last
commercial tuna fishing trip of the
2009 season. Claimant was paid
in full for that trip. At the end of
the trip, he owed M. Frizzell $240
for groceries. Claimant’s share of
the catch was only $397.76. Be-
cause Claimant had medical bills
to pay and he and M. Frizzell an-
ticipated that Claimant would be
working through crab season, M.
Frizzell told Claimant he would not
deduct the $240 from Claimant’s
check, but would instead de-
ducted from Claimant’s first crab
check.

10) Preparation of the In-
trepid for crab season involved
repairing M. Frizzell’s crab pots,

drilling holes in “baiters,” attaching
bridles, and painting buoys. This
work was done either on the In-
trepid, in the crab yard where M.
Frizzell kept his crab pots, or at
Frizzell's house. During the 2009
crab season, M. Frizzell had 300
crab pots, each weighing ap-
proximately 120 pounds, including
baiter, 900 buoys, bridle, and the
weighted ropes used to lower and
raise the pots from the ocean
floor.

11)  McCall was let go by M.
Frizzell on October 16, 2009. At
that time, 87 of M. Frizzell’s 300
crab pots had been repaired.

12) During the wage claim
period, Claimant worked a number
of days with Callahan doing work
related to crab gear.

13) Callahan did not have a
valid Oregon driver’s license dur-
ing the wage claim period. He
drove to work for the first “2-3
days” that he worked for Respon-
dent, and then decided it was a
bad idea to drive without a Ili-
cense. Thereafter, Claimant
picked Callahan in the morning
and gave Callahan a ride to work.
On those days, it was common
that Claimant would telephone
Callahan when he arrived at Cal-
lahan’s driveway in the morning or
Callahan would telephone Claim-
ant to tell them he was ready to be
picked up.

14) During the wage claim
period, M. Frizzell hired Justin
to paint the buoys used on

the Intrepid and paid him a piece

rate wage.
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15) Claimant worked the fol-
lowing schedule for Respondent

from October 12 through Novem-
ber 23, 2009:

October 12: 4 hours cleaning up tuna mess

October 13: 4 hours cleaning up tuna
mess, 1 hour crab-related work

October 14: 5 hours crab-related work
October 19: 7.5 hours crab-related work
October 21: 7.5 hours crab-related work
October 22: 7.5 hours crab-related work
October 26: 5 hours crab-related work
October 27: 5 hours crab-related work
October 28: 5 hours crab-related work
October 29: 5 hours crab-related work
October 30: 6 hours crab-related work
October 31: 5 hours crab-related work
November 1: 5 hours crab-related work
November 4: 5 hours crab-related work
November 5: 5 hours crab-related work
November 7: 6 hours crab-related work
November 8: 6 hours crab-related work
November 9: 6 hours crab-related work
November 20: 5 hours crab-related work
November 21: 5 hours crab-related work
November 22: 5 hours crab-related work

November 23: 7 hours crab-related work

16) In total, Claimant per-
formed 137 hours of crab-related
work for M. Frizzell from Septem-
ber 22 through November 23,
2009.

17) M. Frizzell fired Claim-
ant at the end of the work day on
November 23, 2009.

18) Despite being fired,
Claimant showed up for work on
November 24, 2009, and worked

for at least an hour. There was no
evidence presented that M.
Frizzell was contemporaneously
aware that Claimant was working
on November 24 or that he had
authorized Claimant to work that
day.

19) In  November 2009,
Claimant received $257 in draws
as an advance against the per-
centage of the catch he expected
to earn from the Intrepid’s crab
harvest. The draws were paid in
the form of checks for $200 and
$20, $20 in cash, and $17 worth
of cans with a return deposit that
Claimant was able to return for
cash.

20) On October 1, 20009,
sunset occurred at 6:58 p.m. in
Newport; by October 31 sunset
had moved back to 6:08 p.m. On
November 1, 2009, sunset oc-
curred at 5:06 p.m." in Newport;
by November 24 sunset had
moved back to 4:41 p.m.

21) The 2009 crab season
in Oregon began on December 1,
2009, and lasted five months. M.
Frizzell and Callahan fished for
crab in the Intrepid. Claimant was
not paid a percentage of the In-
trepid’s crab harvest or any
money other than the $497 in
draws he received in October and
November 2009.

22) Claimant received all of
his draws from L. Frizzell. Six of
them, including four related to the
tuna catch, and two related to

' The forum takes judicial notice of the
fact that Daylight Savings Time ended
on November 1, 2009.
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crab work, were given to Claimant
in the form of checks. M. and L.
Frizzell's names, address, and
phone number is printed on each
check, and they are signed by L.
Frizzell. The Frizzells did not
keep receipts for cash draws that
they paid out.

23) Including the $240.00
tuna draw, Claimant had received
$497.00 in outstanding draws at
the time he was fired. Calculated
at Oregon’s 2009 statutory mini-
mum wage of $8.40 per hour,
Claimant earned $1,150.80 in
gross wages (137 hours x $8.40
per hour = $1,150.80), leaving
$653.80 in unpaid, due and owing
wages as of Claimant’s last day of
work.

24) Respondents did not
keep a record of the hours worked
by Claimant during the wage claim
period.

25) Claimant did not work
for anyone else but M. Frizzell
during the wage claim period.

26) Claimant invested no
money in the Intrepid or M.
Frizzell's fishing business. Other
than his raingear and boots, he
provided no equipment or tools.
M. Frizzell was his boss, told him
what work to do, and provided him
with the pair of pliers he needed to
do his work.

27) Respondents gave
Claimant an IRS Form 1099-MISC
for 2009 that stated Claimant had
received $3,866.31 in “Fishing
boat proceeds” from “Mark A.
Frizzell.”

28) Oregon’s statutory
minimum wage into 2009 was
$8.40 per hour.

29) On December 30, 2009,
the Agency mailed a document
entitled “Notice of Wage Claim” to
Mark Frizzell that stated:

“You are hereby notified that
JOHN LAWS has filed a wage
claim with the Bureau of Labor
and Industries alleging:

“‘Unpaid statutory minimum
wages of $2,355.60 at the rate
of $8.40 per hour from Sep-
tember 21, 2009 to November
24, 2009.

"IF THE CLAIM IS CORRECT,
you are required to IMMEDI-
ATELY make a negotiable
check or money order payable
to the claimant for the amount
of wages claimed, less deduc-
tions required by law, and send
it to the Bureau of Labor and
Industries at the above ad-
dress.

‘IF YOU DISPUTE THE
CLAIM, complete the enclosed
‘Employer Response’ form and
return it together with the docu-
mentation which supports your
position, as well as payment of
any amount which you con-
cede is owed the claimant to
the BUREAU OF LABOR AND
INDUSTRIES within ten (10)
days of the date of this Notice.

“If your response to the claim
is not received on or before
January 14, 2010, the Bureau
may initiate action to collect
these wages in addition to
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penalty wages, plus costs and
attorney fees.”

30) Respondents have not
paid any money to Claimant since
Claimant’s last day of work.

31) Penalty wages are com-
puted as follows for Claimant, in
accordance with ORS 652.150:
$8.40 per hour x 8 hours x 30
days = $2,016.

32) ORS 653.055 civil pen-
alties are computed as follows for
Claimant: in accordance with ORS
652.150 and ORS 653.055: $8.40
per hour x 8 hours x 30 days =
$2,016.

33) The Agency offered
Claimant’'s September, October,
and November 2009 Verizon cell
phone bills into evidence and they
were all received as Exhibit A-10.
The bills show the purported origi-
nation and destination of each
call, the calling and receiving
numbers, and the time of day
each call was made. Because of
an unresolved controversy about
whether the stated origination and
destination of each call are the ac-
tual geographic locations the calls
were made to or from, the forum
gives no weight to the stated
origination and destination of the
calls listed on the bills. However,
the forum has relied on numbers
and times of calls between Claim-
ant and Callahan to help
determine days that Claimant did
or did not work.

CREDIBILITY FINDINGS

34) Doug McCall and Ber-
nadette Yap-Sam were credible

witnesses and the forum has cred-
ited their entire testimony.

35) Tyana Frizzell is the
daughter of M. and L. Frizzell.
She testified that in September,
October, and November 2009 she
lived with her parents and arrived
home from work at noon. She
also testified that she never saw
Claimant paint buoys or lash up
crab pots, that he never worked at
the Frizzell house after 4 p.m,,
and that it gets dark after 4 p.m. in
October. The 4 p.m. statement
was identical to the testimony of
M. Frizzell and L. Frizzell and was
offered to prove that Claimant
could not have worked after 4
p.m. because it was dark. Due to
her familial bias and her testimony
about the 4 p.m. hour of darkness
in October that contradicts credi-
ble documentary evidence to the
contrary, the forum has only cred-
ited her testimony that was
corroborated by other credible
evidence.

36) Shawn Callahan’s testi-
mony was riddled with internal
inconsistencies. Although not cur-
rently employed by M. Frizzell,
Callahan demonstrated a bias to-
wards Respondents by repeatedly
volunteering additional information
that he perceived would be favor-
able to them in response to the
Frizzell's direct examination. His
testimony on direct examination
was remarkably specific as to
dates that he worked, considering
that he appeared to be testifying
solely from memory. In contrast,
when cross examined about the
same dates, he stated in a five-
minute time span: “It's hard to
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remember that far back”; “lIt’s
hard to remember all of these”;
“It's hard to remember dates”; and
“It's just kind of hard to remember
because | know we took a lot of
days also off for deer and elk sea-
son.” In addition, his testimony on
direct examination about Exhibit
R-17, and his handwritten state-
ment describing the dates and
hours he and Claimant worked
contradicted many of his prior
statements on direct examination
about the same dates.

In contrast to the more credible
testimony of McCall, who testified
that only 87 crab pots had been
repaired by October 16 and that
he worked on crab gear in Octo-
ber, Callahan testified that 167
crab pots had been repaired by
September 9. He testified, as did
M. Frizzell, that M. Frizzell would
not let anyone work alone on crab
pots due to safety issues but con-
tradicted that testimony by
claiming he worked alone on crab
gear on October 26, October 30,
and November 10. Callahan also
testified that he rode to work with
Claimant because his driver's li-
cense had been suspended. This
raises the additional question of
how Callahan could have worked
alone when he did not testify to
any other means of getting to
work except by writing with Claim-
ant.

Callahan testified that he and
Claimant never started work at 8
a.m., the time they were sched-
uled to start, that Claimant often
picked him up at 9:30 a.m., that
they never did any work for the
first 172 hours they were at the

boat, and that they had 1-17 hour
lunches at McDonald’s three or
four times a week, and that they
never worked after 3:30 p.m. If
the forum believes this testimony,
it must conclude that Claimant
and Callahan could not have
worked more than 3724 hours in a
typical day. In contrast, Calla-
han’s written record of hours,
which he also testified was accu-
rate, shows that he worked “4-5”
or “5-6” hours with Claimant on 11
different days. Considering this
contradiction and other testimony
by Callahan that he and Claimant
only worked on crab gear during
four separate weeks? that respec-
tively totaled two, three, four, and
five days in duration, the forum
views this as another demonstra-
tion of Callahan’s bias. This bias
was further shown by undisputed
evidence that Callahan was one of
M. Frizzell’s hunting partners in
the fall of 2009.

In conclusion, the forum has
only credited Callahan’s testimony
when it was corroborated by other
credible evidence.

37) Mark Frizzell testified
that most of the crab gear work
was done while Claimant was fish-
ing for tuna in the Intrepid. In an
earlier signed, written statement,
he stated that “when John Law
started crab gear on October 26,
2009[,] the gear was almost
done[.] [T]hey had 130 crab pots
to do out of 300 crab pots.” This
was in marked contrast to
McCall's credible testimony that

2 The forum bases this calculation on
a Monday-Sunday work week.
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213 crab pots remained to be
done when he was let go on Oc-
tober 16, 2009. Like his daughter,
M. Frizzell also testified that it gets
dark around “4:30-5 p.m.” in Oc-
tober to prove that no outdoor
crab work could be done after that
time due to the absence of light to
work in. Again, this contradicts
credible evidence provided by the
Agency showing that on sunset
occurred at between 6:58 p.m.
and 6:08 p.m. in Newport in Octo-
ber 2009. M. Frizzell's written
statement also states that when
Claimant did work, M. Frizzell “al-
ways give him money for food
[and] gas or my wife made them
lunch.”  This contradicts Calla-
han’s testimony that he and
Claimant usually ate at McDon-
ald’s. M. Frizzell also testified that
he hired Claimant in the “sixth or
seventh” month in 2009, which
contradicts his written statement
that he hired Claimant on August
22, 2009. Finally, the forum cred-
its M. Frizzell's disagreement with
the hours Claimant claims to have
worked. However, it discredits his
testimony that Claimant was paid
in draws for all the crab prepara-
tion work he performed based on
M. Frizzell’s failure to keep any
records of the hours Claimant
worked and because of the unreli-
ability of L. Frizzell's record of
crew member draws in November
2009. In conclusion, the forum
has only credited M. Frizzell’s tes-
timony concerning the amount
Claimant was paid and the hours
he worked when it was supported
by other credible testimony. The
forum also treats M. Frizzell’s writ-
ten statement that Claimant

worked five hours whenever he
worked as an admission against
interest to support the conclusion
that Claimant worked a minimum
of five hours each day that Calla-
han testified that he and Claimant
worked together.

38) Launa Frizzell's testi-
mony about her role in M.
Frizzell’'s fishing operation was
credible. She did not witness
Claimant’s work and did not testify
as to the hours he worked. Her
testimony concerning the draws
that she paid out to Claimant was
not credible because she provided
no written receipts and because it
shows cash draws paid out to
Claimant on dates he did not
work’ and to Callahan on two
dates he testified he was either
setting up for elk hunting or elk
hunting.4

39) Tamera Ranes, Claim-
ant’s live-in partner for the last six
years, was called as a witness by
the Agency to provide evidence of
the hours and dates worked by
Claimant and to authenticate cop-
ies of pages from the 2008-2009
planner she and Claimant shared
that were offered and received as
part of Exhibit A-1. She testified
that she accurately wrote down
Claimant’'s hours worked on a
daily, contemporaneous basis in
the daily planner they shared
based on information given to her
by Claimant and that the copies in
Exhibit A-1 were accurate copies.

® November 2, November 12, and No-
vember 16.

* November 12 and November 16.
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Ranes’s credibility hinges primar-
ily on this testimony.

After the hearing, the ALJ re-
quested that the Agency submit
the original planner and the
Agency responded by having
Claimant send it directly to the
ALJ. After inspecting the original
planner, the forum concludes that,
while many of the dates and some
of the hours in the planner are
correct, the entries showing
Claimant's dates and hours
worked were not made contempo-
raneously and are not completely
accurate. The forum bases this
conclusion on the following obser-
vations: (1) The first entry in the
planner is on January 23, 2009,
and the only dates in the planner
that show hours worked per day
by Claimant are the days corre-
sponding to his wage claim,
whereas there are entries before
and after Claimant’s employment
with Respondent that refer to work
on other boats; (2) Why would
Claimant keep a contemporane-
ous record of his hours when he
was expecting to be paid based
on a percentage of the catch and
had no way of anticipating he
would be fired before the crab
season started when he did not
keep a similar record with his
other fishing employment that paid
him on a percentage of the catch
basis? (3) Several of the entries
in the original planner do not
match the exhibits, leaving the
ALJ to conclude that Claimant or
Ranes either deliberately ex-
cluded some entries when making
copies for the hearing or changed
them after the hearing; (4) The
entries in the planner related to

Claimants dates and hours
worked for Respondent are all
written the same style and appear
to be written with the same pen,
whereas other entries on those
days related to paying Dbills
through November 10, 2009, are
written with a different pen in a dif-
ferent colored ink. Based on
these observations, the forum has
only credited Ranes’s testimony
concerning the dates and hours
worked by Claimant when it was
corroborated by other credible
evidence.

40) Claimant’s testimony
was only partly credible because
of his demeanor, of internal incon-
sistencies, the issues with his
planner described in the previous
Finding of Fact — The Merits, con-
tradictions with credible
documentary evidence, and his
lack of specificity as to actual work
he performed on any given day.

First, Claimant's demeanor.
On direct examination, Claimant
was relaxed and responded confi-
dently and directly to questions.
On cross examination, as soon as
M. Frizzell and L. Frizzell began
grilling him about his hours
worked and confronted him with
some contradictory evidence, his
demeanor underwent a dramatic
transformation. Almost immedi-
ately, he became noticeably
disturbed and flustered and his
confident testimony on direct ex-
amination became uncertain and
hesitant.

Second, internal inconsisten-
cies in Claimant’s testimony.
Despite undisputed evidence, in-
cluding Claimant’s own testimony,
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that Respondent only has 300
crab pots and a permit for 300
crab pots, Claimant testified that
he worked on 500 crab pots for M.
Frizzell and offered no explanation
for this discrepancy.” On direct
and redirect examination, Claim-
ant testified that he worked on
“chew bags.” Earlier, he told the
Agency investigator that he had
worked on chew bags. On cross-
examination he testified that he
did not recall working on chew
bags.

Third, a conflict with credible
documentary evidence. Claimant
testified he was fired on Novem-
ber 24, the day Respondent
loaded crab gear. However, an
uncontroverted receipt from the
Port of Newport provided by Re-
spondent shows that Respondent
loaded crab gear on November 23
between 9:30 a.m. and 1:00 p.m.

Finally, Claimant testified that
he had little independent recollec-
tion as to what work he did for M.
Frizzell on any specific day during
the wage claim period. Instead,
he testified that the nearly 300 to-
tal work hours noted by Ranes in
their shared planner was an accu-
rate record of the dates and hours
he worked on crab gear for M.

® His relevant testimony on this sub-
ject on direct examination was:

Q: “To prepare for the 2009 crab-
bing season, how many pots did
you work on?”

A: “If you look at it that way, about
500 pots because | was told when we
got down to the yard that there was
about 80 to 100 pots all ready to go.”

Frizzell. Based on the entire re-
cord, the forum has determined
that this record is only partly accu-
rate and that Claimant either
purposely omitted several entries
in copying it to be part of Exhibit
A-1 or added them after the hear-
ing before submitting the original
planner to the ALJ. Either way,
this casts a shadow on Claimant’s
credibility.

In conclusion, the forum has
credited Claimant’'s testimony re-
garding the amount of draws he
received in its entirety, but only
credited his testimony as to the
dates and hours he worked on
crab gear based on the methodol-
ogy set in out the section of the
Opinion entitled “Amount and Ex-
tent of Hours Worked.”

ULTIMATE FINDINGS OF FACT

1) At all times material herein,
M. Frizzell was a commercial fish-
erman who owned the fishing
vessel Intrepid and used it to
catch crab and fish in the Pacific
Ocean off the coasts of Oregon
and Washington. M. Frizzell lived
in Newport, Oregon, and docked
the Intrepid in Newport when it
was not on a fishing trip. At all
times material herein, M. Frizzell
was an Oregon employer who suf-
fered or permitted one or more
employees to work, including
Claimant.

2) At all times material herein,
L. Frizzell was married to M.
Frizzell. She acted as M.
Frizzell's bookkeeper, wrote out
checks, and processed accounts
receivable for M. Frizzell.
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3) M. Frizzell hired Claimant in
the summer of 2009 to skipper the
Intrepid while it was fishing for
tuna and to work as a deck hand
during the crab harvest. M.
Frizzell agreed to pay Claimant 12
percent of the crab catch.

4) From September 22 to No-
vember 23, 2009, Claimant
worked 137 hours on crab-related
jobs for M. Frizzell. Calculated at
Oregon’s 2009 statutory minimum
wage of $8.40 per hour, Claimant
earned $1,150.80 in gross wages.

5) Claimant was paid no
wages for his crab-related work
but received $497 in draws in Oc-
tober and November 2009 from M.
Frizzell with the intent that they
would be deducted from his crab
harvest checks.

6) M. Frizzell fired Claimant on
November 23, 2009.

7) After being fired, Claimant
showed up for work on November
24, 2009, and worked for at least
an hour without M. Frizzell’s
knowledge or authorization.

8) The 2009 crab season in
Oregon began on December 1,
2009, and lasted five months. M.
Frizzell and Callahan fished for
crab in the Intrepid. Claimant was
not paid a percentage of the In-
frepid’s crab harvest or any
money other than the $497 in
draws he received in October and
November 2009, leaving $653.80
in unpaid, due and owing wages
as of Claimant’s last day of work.

9) On December 30, 2009, the
Agency mailed a document enti-
tled “Notice of Wage Claim” to M.

Frizzell that notified Frizzell of
Claimant’'s wage claim and asked
that Frizzell submit a check for ei-
ther the amount of wages sought
in the wage claim or the amount
that Frizzell conceded was due.

10) Respondents have not
paid any money to Claimant since
Claimant’s last day of work.

11) Penalty wages are com-
puted as follows for Claimant, in
accordance with ORS 652.150:
$8.40 per hour x 8 hours x 30
days = $2,016.

12) ORS 653.055 civil pen-
alties are computed as follows for
Claimant: in accordance with ORS
652.150 and ORS 653.055: $8.40
per hour x 8 hours x 30 days =
$2,016.

CONCLUSIONS OF LAW

1) At all times material herein,
Respondent M. Frizzell was an
Oregon employer who suffered or
permitted Claimant to work in
Oregon and Claimant was Re-
spondent’'s employee, subject to
the provisions of ORS 652.110 to
652.200, ORS 652.310 to
652.405, and ORS 653.010 to
653.055.

2) At all times material herein,
Respondent L. Frizzell was not an
Oregon employer and Claimant
was not her employee. The
Agency’s Order of Determination
is hereby dismissed as to Re-
spondent L. Frizzell.

3) The Commissioner of the
Bureau of Labor and Industries
has jurisdiction over the subject
matter and Respondent herein.
ORS 652.310 to 652.405.
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4) Respondent M. Frizzell vio-
lated ORS 652.140(1) by failing to
pay to Claimant all wages earned
and unpaid not later than the end
of Respondent’s work day on No-
vember 24, 2009. Respondent M.
Frizzell owes Claimant $653.80 in
unpaid, due, and owing wages re-
lated to work Claimant performed
on crab gear.

5) Respondent M. Frizzell will-
fully failed to pay Claimant all
wages due and owing related to
work Claimant performed on crab
gear and owes $2,016 in penalty
wages to Claimant. ORS
652.150.

6) Respondent M. Frizzell paid
Claimant less than the wages to
which he was entitled under ORS
653.010 to 653.261 by failing to
pay him Oregon’s statutory mini-
mum wage for all hours worked
related to work Claimant per-
formed on crab gear and is liable
to pay $2,016 in civil penalties to
Claimant. ORS 653.055(1)(b).

7) Under the facts and cir-
cumstances of this record, and
according to the applicable law,
the Commissioner of the Bureau
of Labor and Industries has the
authority to order Respondent
Mark Frizzell to pay Claimant his
earned, unpaid, due and payable
wages, penalty wages, and civil
penalties, plus interest, on all
sums until paid. ORS 652.332.

OPINION
CLAIMANT’S WAGE CLAIM

To establish Claimant’s wage
claim, the Agency must prove the
following elements by a prepon-

derance of the evidence: 1)
Respondents employed Claimant;
2) The pay rate upon which Re-
spondents and Claimant agreed, if
other than the minimum wage; 3)
Claimant performed work for
which he was not properly com-
pensated; and 4) The amount and
extent of work Claimant performed
for Respondents. In the Matter of
Creative Carpenters Corporation,
29 BOLI 271, 277 (2007).

CLAIMANT WAS EMPLOYED BY
RESPONDENT M. FRIZZELL

In this case, the Agency
named both M. Frizzell and L.
Frizzell as Respondents. In their
respective answers, both Frizzells
allege that Claimant was self-
employed and that they did not
owe Claimant any wages because
he did not earn any wages. The
forum treats these pleadings as a
denial that Respondents em-
ployed Claimant and an
affirmative assertion that Claimant
was an independent contractor.
The Agency has the burden of
proving that one or both Respon-
dents were Claimant’'s employer.
See In the Matter of 82" Street
Mall, Inc., 30 BOLI 140, 142
(2009) (the agency must prove the
elements of its prima facie case,
which includes respondent's em-
ployment of a wage claimant, in
order to prevail). Respondents
bear the burden of proving that
Claimant was an independent
contractor. In the Matter of Gary
Lee Lucas, 26 BOLI 198, 210
(2005).

Based on the pleadings, the fo-
rum must conduct a two-step
analysis before concluding
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whether the Agency has estab-
lished, by a preponderance of the
evidence, the first element of its
prima facie case. The first step is
to determine whether one or both
Respondents are potentially liable
if the forum finds that Claimant
was not an independent contrac-
tor. The second step is to
determine whether Respondents
have proved, by a preponderance
of the evidence, that Claimant was
an independent contractor.

A. Are one or both Respon-
dents potentially liable

as employers?

To answer this question, the
forum looks at the ownership and
operation of the Frizzell fishing
business. There is no evidence
that the business was a limited li-
ability company or corporation or
another form of business entity
created by statute. The business
was not registered with the Corpo-
ration Division and there was no
assumed business name. This
leaves only two possibilities -- ei-
ther the Dbusiness was an
individual proprietorship owned by
either M. Frizzell or L. Frizzell or
the Frizzells were partners.

The business in question in-
volves the fishing and crab
harvesting operation conducted
aboard the vessel Intrepid while at
sea and the necessary work per-
formed prior to and subsequent to
the actual fishing and crab har-
vesting. Undisputed evidence
established that M. Frizzell owns
the Intrepid, hires crew members
and other persons to do piece
work in preparation for the crab
season and negotiates pay rates

with them, determines the work
performed by the persons he
hires, and supervises them. Un-
disputed evidence further
established that L. Frizzell's only
connections with the business
were: (1) She was M. Frizzell’'s
bookkeeper; (2) She was married
to M. Frizzell, and (3) She signed
the checks for the business’s ac-
counts payable and her name was
printed on the checks immediately
below M. Frizzell’s name.

M. Frizzell’s ownership of the
Intrepid and supervision of its op-
erations establishes that he was
an owner of the business and is
potentially liable as an employer.
L. Frizzell’'s potential liability, if
any, must arise from a partnership
interest.

A partnership is never pre-
sumed and the agency bears the
burden of proof to show that co-
named respondents were part-
ners. In the Matter of John
Steensland, 29 BOLI 235, 263
(2007). Under ORS 67.055(1),
“the association of two or more
persons to carry on as co-owners
a business for profit creates a
partnership, whether or not the
persons intend to create a part-
nership.” ORS 67.055(4)
provides:

“In  determining whether a
partnership is created, the fol-
lowing rules apply:

“(a) Factors indicating that
persons have created a part-
nership include:

“(A)  Their receipt of or right
to receive a share of profits of
the business;
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“(B) Their expression of an
intent to be partners in the
business;

“(C) Their participation or
right to participate in control of
the business;

‘(D) Their sharing or agree-
ing to share losses of the
business or liability for claims
by third parties against the
business; and

“(E) Their contributing or
agreeing to contribute money
or property to the business.

bk * % % %

“(c) The sharing of gross re-
turns does not by itself create
a partnership, even if the per-
sons sharing them have a joint
or common right or interest in
property from which the returns
are derived.”

See In the Matter of Captain
Hooks, LLP, 27 BOLI 211, 225
(2007). The only evidence in the
record support the conclusion that
a partnership existed is the undis-
puted facts that Respondents are
married and both of their names
appear on the checks used to pay
Claimant. This is insufficient to
establish a partnership and the fo-
rum concludes that the business
was an individual proprietorship
owned and operated by M. Frizzell
hereafter “Respondent”).6

6 See In the Matter of Bubbajohn
Howard Washington, 21 BOLI 91, 100
(2000) (when there was no evidence
presented that a co-respondent par-
ticipated in the decision to hire
claimant; that she directed claimant’s

B. Claimant was not _an_inde-
pendent contractor.

The forum’s determination of
whether or not Claimant was an
independent contractor focuses
only on the specific work at issue
in this wage claim. The Agency
concedes that Claimant was paid
in full based on Claimant’s
agreement with Respondent for
tuna fishing. The work at issue is
the work that Claimant performed
to prepare the Intrepid and Re-
spondent’s crab gear for the 2009-
2010 crab harvest that did not in-
volve any participation in the
actual crab harvest. Claimant’s

work in any way; that she shared in
any profits or liability from respon-
dent’s business; or that she controlled
the operation of the business, other
than taking money from customers,
the forum concluded that the co-
respondent was not a partner). Com-
pare In the Matter of Richard lig, 11
BOLI 230, 233, 237, 239 (1993) (two
respondents, a father and son, were
partners when (1) they filed for an as-
sumed business name together as
parties in interest; (2) they operated
as a partnership; (3) both had signa-
tory authority on the business bank
accounts; and (4) both assigned and
supervised the work of the claimants);
In the Matter of Flavors Northwest, 11
BOLI 215, 224, 228-29 (1993) (two
respondents, a husband and wife,
were partners when they were co-
registrants of an assumed business
name; the public viewed the wife as a
co-owner; the claimants viewed her
as a co-owner and operator of the
business with her husband; and she
had an active role in obtaining appli-
cations and other documents, keeping
records, and preparing payrolls for the
business).
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tuna work was a different kind of
work performed under a different
agreement for a different percent-
age of the catch.

This forum applies an “eco-
nomic reality” test to distinguish
an employee from an independent
contractor under Oregon’s mini-
mum wage and wage collection
laws. In the Matter of Forestry Ac-
tion Committee, 30 BOLI 63, 75-
76 (2008). The degree of eco-
nomic dependency in any given
case is determined by analyzing
the facts presented in light of the
following five factors, with no one
factor being dispositive:

(1) The degree of control exer-
cised by the alleged employer;
(2) The extent of the relative
investments of the worker and
alleged employer;
(3) The degree to which the
worker’s opportunity for profit
and loss is determined by the
alleged employer;
(4) The skill and initiative re-
quired in performing the job;
and

(5) The permanency of the re-
lationship.

ld.

The facts relevant to the de-
termination of whether
Respondent was Claimant's em-
ployer can be categorized as
follows:

1. The degree of control exer-
cised by Respondent.

Although there is a dispute
over the number of hours that
Claimant actually worked, Re-
spondent testified that he was the

boss and told Claimant what to
do. Claimant credibly testified that
Respondent set his work hours.
Respondent testified that he had
the right to set Claimant’s hours
and to tell Claimant when he could
not work’ as well as when he
should work. This evidence indi-
cates an employment relationship.

2. The extent of the relative in-
vestments of Claimant and

Respondent.

Respondent owned the In-
trepid and there was no evidence
that Claimant made any financial
investment in Respondent’s busi-
ness. His only job-related
expense was the gas he bought
for his truck so he could drive to
work from his home in Toledo.®?
Respondent provided all the tools
used by Claimant in his work. All
of Claimant’s work related to crab
gear was done at Respondent’s
house, on the Intrepid while it was
docked, or at the Port of Newport
‘crab yard” where Respondent
stored his crab pots. This evi-
dence indicates an employment
relationship

3. The deqree to which the

Claimant’s __opportunity  for
profit and loss was determined

by Respondent.

Because Claimant had no in-
vestment in Respondent’s

! Specifically, Respondent testified

that he told Claimant not to work while
Respondent was elk hunting.

® The forum regards the expense of
commuting to work as a normal cost
in most employment relationships.
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business, he could not suffer a
monetary loss. He had no oppor-
tunity to earn more money during
the crab season by working
harder or more skillfully because
he was not paid by a percentage
of the catch due to his premature
termination.  Although he was
hired at an agreed rate of pay --
12 percent of the catch for the
crab harvest — his actual pay bore
no relationship to this agreed rate
and the only money received dur-
ing the crab season was $257 in
draws, including the cans he re-
turned for deposit. This indicates
an employment relationship.

4. The skill and initiative re-
quired in performing the job.

Claimant was an experienced
commercial fisherman. However,
the only work he performed for
Respondent was sanding and
painting the Intrepid, repairing
crab pots, drilling baiters, and
painting buoys. The only tool
Claimant used to repair crab pots
was a pair of pliers. Painting
buoys required the use of a paint
brush and drilling holes in baiters
required the use of a drill. There
was no evidence that these tasks
required any special training or
skills. This indicates an employ-
ment relationship.

5. The permanency of the rela-

The expected duration of
Claimant’s employment with Re-
spondent was until the end of the
crab season, which lasted from
December 1, 2009, until the end
of April 2010. Claimant’s work re-
lated to Respondent’s crab

harvest, which even Respondent
agrees began no later than Octo-
ber 26, 2009, would have
extended for six months had he
not been fired. An anticipated end
date to employment, in and of it-
self, does not indicate either an
independent contractor or an em-
ployment relationship, as the
forum focuses on the anticipated
duration of the employment.
Based on prior final orders, the fo-
rum concludes that the anticipated
six-month duration of Claimant’s
employment indicates an em-
ployment relationship.’

o See In the Matter of Forestry Action
Committee, 30 BOLI 63, 76 (2008)
(Impermanence of a particular job
alone, when claimant’s tenure with re-
spondent was limited to six months by
the terms of respondent’s contract
with a funding agency, did not create
an independent contractor relation-
ship); In the Matter of Triple A
Construction, LLC, 23 BOLI 79, 93
(2002) (When claimants were laborers
hired for a short term remodeling pro-
ject to perform a variety of tasks that
did not require them to possess a high
degree of initiative, judgment, fore-
sight, or any special skills, the forum
held that the impermanence of a par-
ticular job alone does not create an
independent contractor relationship).
Compare In the Matter of Laura M.
Jaap, 30 BOLI 110, 124-25 (2009),
appeal pending (When claimants
were hired to perform specific repair
and remodeling work on respondent’s
daughter’s house, with the option of
performing limited repair work on re-
spondent’s house when the work on
the daughter's house was complete;
the work on the daughter’'s house was
nearly completed in a few days less
than one month; and the scope of
work at respondent’s house was even
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Based on this analysis of the
five factors involved in the “eco-
nomic reality” test, the forum
concludes that Claimant was Re-
spondent’'s employee, not an
independent contractor. However,
the analysis does not stop here
because of an additional twist to
Respondent’s affirmative defense
that is unique to the commercial
fishing industry and is independ-
ent of the five factors in the
economic reality test. Summa-
rized, Respondent argues
Claimant is an independent con-
tractor because industry tradition
and IRS rules define Claimant’s
relationship with Respondent as
self-employment’® and Claimant
agreed to be self-employed.
Therefore, since Claimant was an
independent contractor who did
not participate in the crab harvest,
the only activity that could have
generated income for him under

more limited, the forum concluded
that the facts were indicative of an in-
dependent contractor relationship
between respondent and claimants,
even though there was no evidence
that claimants worked for anyone else
while they worked at respondent’s
daughter’s house); In the Matter of
Gary Lee Lucas, 26 BOLI 198, 212
(2005) (On a construction job, when
claimants testified that respondent
told them only that there might be
other projects in the future, the forum
concluded that was insufficient evi-
dence from which to conclude that
respondent hired them for an indefi-
nite period of time).

10 Throughout the contested case
hearing process, Respondent used
the terms “self-employed” and “self-

employment” to refer to Claimant’s al-
leged independent contractor status.

his agreement with Respondent,
Claimant was not entitled to any
compensation.  Additional facts
that are relevant to this defense
include the following:

e Although Claimant worked on
other fishing boats before and
after his work for Respondent,
there is no evidence that he
engaged in any other gainful
employment while he worked
for Respondent.

e Respondent and Claimant did
not enter into a written em-
ployment contract.

e Claimant was expected to pay
for his own groceries while
harvesting crab at sea on the
Intrepid.

e Crew members on commer-
cial fishing boats are
traditionally considered to be
self-employed when they re-
ceive no cash pay other than
the share of the boat’s catch.

e Respondent gave Claimant an
IRS Form 1099-MISC for
2009.

e Oregon State University pub-
lishes a bulletin stating that
the IRS considers crewmen
on fishing boats to be self-
employed if they are an officer
or crew member normally has
a crew of fewer than 10 peo-
ple, they received no cash
pay other than a share of the
boat’s catch, and their share
depends on the amount of the
catch.

The forum first addresses Re-
spondent’s contention that
Claimant agreed to be “self-
employed.” It is undisputed that
there was no written employment
agreement between Claimant and
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Respondent and that crew mem-
bers on commercial fishing boats
are traditionally considered to be
self-employed when they receive
no cash pay other than the share
of the boat’s catch. Claimant tes-
tified that he believed he fell into
this category of crew member."
As to the actual agreement be-
tween Respondent and Claimant,
the only explicit agreement was
that Claimant would be paid a
specific percentage of the crab
harvest. The conditions upon
which that rate of pay was contin-
gent, e.g. preparing the crab gear
and harvesting the crab from the
Intrepid -- were apparently as-
sumed by Claimant and
Respondent based on industry
tradition, as there was no testi-
mony that those conditions were
discussed. An agreement for a
percentage of the catch is a pos-
sible element of self-employment.
It can just easily be viewed as an
agreed rate of pay between an
employer and employee. The
only issue it conclusively resolves
is that Claimant and Respondent
agreed on a method of compensa-
tion other than statutory minimum
wage. By itself, the percentage of
the catch agreement between
Claimant and Respondent does
not establish an independent con-
tractor relationship. The forum
further notes that even if Claimant
and Respondent had entered into
a specific agreement denoting

" But c.f In the Matter of Ann L.
Swanger, 19 BOLI 42, 55 (1999) (In-
tent is not a controlling factor in
determining whether an employment
relationship exists).

Claimant as an independent con-
tractor, this fact alone would not
require the forum to conclude that
Claimant was an independent
contractor during the wage claim
period.12

The forum next looks at
whether industry tradition or IRS
rules make Claimant an inde-
pendent contractor as a matter of
law or otherwise exempt Respon-
dent from paying Claimant the
minimum wage. There is no pro-
vision in Oregon law that defines
crew members on commercial
fishing boats as independent con-
tractors. Likewise, there is no
exception in Oregon law for indus-
try tradition that exempts owners
of commercial fishing boats from
paying the statutory minimum
wage to crew members on their
boats.”> Even assuming that the

12 See, e.g., Forestry Action Commit-
tee at 75 (Even if respondent had
produced a contract with claimant’s
signature, an “independent contractor
agreement” is not controlling when
determining whether a worker is an
independent contractor, as the forum
looks at the totality of the circum-
stances to determine the actual
working relationship. Similarly, it does
not matter if a worker agrees, orally or
in writing, to work as an independent
contractor, as intent does not control
whether an employment relationship
exists.)

'3 C.f In the Matter of Debbie Framp-
ton, 19 BOLI 27, 38 (1999) (general
practice in the horse industry of pay-
ing employees a flat rate for cleaning
horse stalls is not a defense to a
wage claim when that practice results
in the employee being paid less than
the minimum wage).
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Oregon State University’s (“OSU”)
representation of IRS rules for
crew members is accurate,14 IRS
rules do not preempt the Commis-
sioner’s authority to determine
whether a wage claimant is an in-
dependent contractor. Even if
they did, the IRS’s purported rules
would arguably not apply here be-
cause (1) Claimant received cash
draws from Respondent that bore
no percentage relationship to the
share of the catch, and (2) Claim-
ant did not receive an actual share
of the catch.

The Agency argues that a crew
member on a commercial fishing
boat is guaranteed the minimum
wage in the same manner as a
commissioned salesperson s
guaranteed minimum wage if the
commission on sales is less than
the minimum wage. The forum
need not decide that general
point. Rather, the forum only
needs to decide whether Claim-
ant, a person hired as a crew
member on a commercial fishing
boat who agreed to be paid a per-
centage of the catch, who
performed work preparing for the
catch but was fired before having
an opportunity to participate in the
catch, and who received draws
but no share of the catch, is or is

b Respondent only offered OSU’s

publication purporting to summarize
IRS rules into evidence, not the actual
rules. Based on the forum’s conclu-
sion that those rules do not control the
outcome in this case, the forum de-
clines to engage in the legal research
necessary to determine if the OSU
summary is an accurate reprint of
those rules.

not an independent contractor and
is or is not entitled to minimum
wage for the work he did in prepa-
ration for the catch.

Conclusion

Based on the application of the
economic reality test, the forum
concludes Claimant was an em-
ployee who Respondent suffered
or permitted to work and that Re-
spondent was required to pay him
Oregon’s 2009 minimum wage for
all hours worked preparing for Re-
spondent’s crab harvest. Industry
traditon and IRS rules do not
override this conclusion.

THE PAY RATE TO WHICH RE-
SPONDENT AND CLAIMANT
AGREED, IF OTHER THAN MINI-
MUM WAGE

Claimant testified that Re-
spondent agreed to pay him 14
percent of the crab catch; Re-
spondent testified that the
agreement was 12 percent. The
exact percentage that Claimant
and Respondent agreed to is im-
material because the Agency is
not seeking to recover unpaid
wages based on an agreed rate,
but on the 2009 Oregon statutory
minimum wage of $8.40 per hour.
When there is an agreed rate of
pay between an employer and
employee but there is no way of
determining that rate because of a
failure of proof, the minimum
wage becomes the applicable
wage rate by default.” By anal-

' See In the Matter of TCS Global, 24
BOLI 246, 258 (2003) (In the absence
of evidence that claimant was entitled
to the same pay rate - $10.00 per
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ogy, when there is an undisputed
agreed rate of pay between an
employer and employee consist-
ing of a set percentage of a future
unknown amount (proceeds from
Respondent’s crab harvest) con-
tingent upon the employee’s
participation in a work activity
(Claimant being aboard the In-
trepid while it harvested crab) but
that contingency is unsatisfied, the
minimum wage becomes the ap-
plicable wage rate by default.
Accordingly, the forum concludes
that Claimant was entitled to be
paid Oregon’s 2009 statutory
minimum wage of $8.40 per hour.

hour - that respondent agreed to pay
him for his flagging and pilot car work,
the forum concluded that claimant
was entitled to receive the applicable
minimum wage rate for each hour he
worked as a dispatcher). See also In
the Matter of Elisha, Inc., 25 BOLI
125, 150 (2004), affirmed without
opinion, Elisha, Inc. v. Bureau of La-
bor and Industries, 198 Or App 285,
108 P3d 1219 (2005) (When the fo-
rum found there was no evidence
showing that the wage claimants
agreed to a “package deal” that in-
cluded a 2.5 percent commission for
all of the guests they checked in, plus
free use of an apartment adjoining the
motel office, paid utilities, including
cable television and local telephone
calls, and free use of respondent’s
laundry facilities, the forum concluded
that the wages owed to the wage
claimants should be computed at the
minimum wage rate, including over-
time).

CLAIMANT PERFORMED WORK
FOR WHICH HE WAS NOT
PROPERLY COMPENSATED

A. Amount Claimant was paid.

To determine whether Claim-
ant performed work for which he
was not properly compensated,
the forum must calculate how
much Claimant was actually paid
and compare that sum with the
amount he earned. Claimant’s
pay falls into three categories —
the draws he received while work-
ing on crab gear, the money he
received from returning cans that
Respondent gave him, and his
“tuna draw.”'®

First, the crab draws. Claimant
contends that he only received
$240 in cash or check draws while
he worked on crab gear, whereas
Respondent contends that Claim-
ant was paid $475. Respondent’s
argument is based on L. Frizzell’'s
November 2009 calendar of draws
for Intrepid crew members and
Callahan’s testimony. The forum
finds Claimant more credible than
Respondent for several reasons.
First, Launa Frizzell testified that
her November 2009 calendar of
draws for Intrepid crew members
was accurate. Second, Callahan
testified that he and Claimant re-
ceived draws at the same time in
November for the same amounts
and that they each received $475.
If this is true, then L. Frizzell’s cal-
endar cannot be accurate,
because it only shows $170 in
draws received by Callahan. The

'® See Finding of Fact #9 — The Mer-
its.
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calendar also shows that Claimant
received draws on two days that
Respondent claims Claimant did
not work and that Callahan got
two of his three draws on days
Callahan and Respondent claim
that Callahan did not work. It
shows that Claimant got draws on
seven different days, and that Cal-
lahan only received draws on two
of those days, two of which — No-
vember 12 and 16 -- Callahan
testified that he and Claimant did
not work together. Finally, it
shows that Callahan and Claimant
received the same amount of
draw on only one day, November
20. In addition, Respondent pro-
duced no receipts for the alleged
cash draws. Based on these con-
tradictions and Respondent’s
failure to produce records, the fo-
rum credits Claimant’s testimony
that he only received $240 in cash
or checks for crab draws.

Second, the amount of money
Claimant received by returning
cans given to him by Respondent
and getting a refund on the de-
posit for those cans. Claimant
testified he received $17; Re-
spondent testified there was
“probably” $35 worth of cans. Re-
spondent produced no records to
support the $35 figure. The forum
finds Claimant’'s testimony to be
more credible than Respondent’s
and concludes that the value of
the cans was $17.

Third, the forum must consider
whether the undisputed $240
“tuna draw” should be considered
as an offset in calculating how
much Claimant was paid. Claim-
ant and Respondent agree that

the “tuna draw” represented gro-
ceries purchased by Respondent
for Claimant’s benefit during the
tuna season and that crew mem-
bers, including Claimant, were
expected to pay for their own gro-
ceries. They disagree on whether
it should be considered an offset
against any money Claimant
earned during the crab season.
Claimant testified that Respondent
“forgave” the debt at the end of
the tuna season, whereas Re-
spondent maintains that he told
Claimant that he would take the
$240 out of Claimant’s first crab
check. The forum believes Re-
spondent's  version for two
reasons — it is consistent with in-
dustry practice and Claimant’s
expectation, and because Re-
spondent  anticipated giving
Claimant a crab check from which
he could have deducted the $240.
Consequently, the forum consid-
ers the $240 “tuna draw” as an
offset against any wages due from
Respondent to Claimant."’

17 See, e.g., In the Matter of Mario
Pedroza, 13 BOLI 220, 225, 231
(1994) (An employer was entitled to a
setoff against wages owed to claimant
for an overpayment of accrued vaca-
tion benefits); In the Matter of Kenny
Anderson, 12 BOLI 275, 282 (1994)
(When respondent gave claimant
gasoline on two occasions and claim-
ant agreed to allow a setoff for the fair
market value of the gas from his
wages due, the forum reduced the
amount of wages due by that setoff);
In the Matter of Sheila Wood, 5 BOLI
240, 251 (1986) (When a claimant re-
ceived goods and services pursuant
to a wage agreement and claimant
admitted she received said goods and
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In conclusion, the forum finds
that Respondent paid $497 to
Claimant relative to his wage
claim.

B. Hours worked by Claimant.

If the forum accepts Respon-
dent’s version of the events, it
must conclude that Claimant
worked a bare minimum of 75
hours. This is based on Respon-
dent’'s testimony that Claimant
began crab work on October 26,
2009, Respondent’s written
statement that “[wlhen he [Claim-
ant] did work they only work[ed] 5
hours a day” on days that they
(Claimant and Callahan) worked,
and Callahan’s oral and written
testimony about the dates Claim-
ant worked. It assumes Claimant
worked five hours on each of the
following 15 dates: October 26,
27, 28, 29, 31, and November 1,
4,5, 7,8,9, 20, 21, 22, and 23,
2009. Calculated at minimum
wage based on Respondent’s
version of events, Claimant
earned $630 in gross wages for
working 75 hours (75 hours x
$8.40 = $630). Based on Re-
spondent’'s  version of the
advance, Claimant was not paid
for almost 16 hours of work ($630
- $497 = $133 + $8.40 = 15.8).
However, the forum does not ac-
cept Respondent's version of
hours worked by Claimant. In-
stead, the forum has concluded
that Claimant worked 137 hours

services as compensation for work
performed, the forum held that said
compensation constituted a lawful
setoff against the wages due to
claimant).

on crab-related jobs for Respon-
dent, earning $1,150.80 in gross
wages (137 hours x $8.40 =
$1,150.80). The forum has not
credited Claimant for any hours
worked on November 24, 2009,
the day after he was fired. To be
liable as an employer for hours
worked by an individual that are
unpaid, the employer must “suffer
or permit’ that individual to work.
ORS 653.010(2). While the plain
meaning of “to permit’ requires a
more positive action than “to suf-
fer,” both terms imply much less
positive action than required by
the common law test for determin-
ing an employment relationship.
To “permit” something to happen
does not require an affirmative
act, but only a decision to allow it
to happen. To “suffer” something
to happen is even broader and
means to tolerate or fail to prevent
it from happening. Thus, a busi-
ness may be liable under the
provisions of ORS chapter 653 if it
knows or has reason to know a
worker was performing work in
that business and could have pre-
vented it from occurring or
continuing. In the Matter of Rod-
rigo Ayala Ochoa, revised final
order on reconsideration, 25 BOLI
12, 38-39 (2003), affirmed without
opinion, Ochoa v. Bureau of Labor
and Industries, 196 Or App 639,
103 P3d 1212 (2004). In this
case, there is no evidence that
Respondent knew or had reason
to know that Claimant was per-
forming work after he was fired
and could have prevented it from
occurring or continuing. Conse-
quently, Respondent is not
required to pay Claimant for any
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hours Claimant worked on No-
vember 24, 2009, and the forum
need not resolve the issue of how
man?/ hours Claimant worked that
day.'®

C. Conclusion.

Whether the forum accepts
Respondent’s or Claimant’s ver-
sion of events, both lead to the
conclusion that Claimant was not
paid for all hours worked.

AMOUNT AND EXTENT OF
WORK CLAIMANT PERFORMED
FOR RESPONDENT

Claimant, Respondent, and
Callahan were the only witnesses
who had any direct knowledge of
the hours Claimant worked. All
were less than credible. There
are two written records — the re-
cord Ranes created in the planner
she and Claimant used and Calla-
han’s 2010 written statement
noting the hours he and Claimant
worked. Neither can be credited
in its entirety because the credibil-
ity problems noted in the Findings
of Fact — The Merits. There is
also Respondent’s written state-
ment that Claimant and Callahan

18 Compare In the Matter of William
Presley, 25 BOLI 56, 69 (2004), af-
firmed Presley v. Bureau of Labor and
Industries, 200 Or App 113, 112 P3d
485 (2005) (When respondent was
aware of the work claimant performed
and there was no evidence respon-
dent ever told claimant to leave
respondent’s car lot or not to perform
a particular job, the forum found that
respondent “suffered or permitted”
claimant to work and thereby “em-
ployed” claimant).

worked five hours when they
worked together. Finally, Re-
spondent kept no record of
Claimant’s hours, claiming he had
no responsibility to do so because
Claimant was not an employee.

When the employer produces
no records, the forum may rely on
evidence produced by the agency
from which “a just and reasonable
inference may be drawn.” In the
Matter of Kilmore Enterprises, 26
BOLI 111, 122 (2004). A claim-
ant’s credible testimony may be
sufficient evidence to show the
amount of hours worked by the
claimant and amount owed. /d. at
123. Here, Claimant’s testimony
was only partly credible. How-
ever, taken as a whole, there is
sufficient credible evidence in the
record for the forum to formulate a
methodology from which “a just
and reasonable inference may be
drawn” as to the hours worked by
Claimant. That methodology con-
sists of the following:

e |f Claimant testified that he
worked on a given day, but
Callahan  disagreed, and
Claimant or Callahan tele-
phoned one another before
8:00 a.m., the forum has cred-
ited Claimant as working that
day.19

¥ There was credible evidence that
the only telephone calls between
Claimant and Callahan at this time of
day were related to Claimant giving
Callahan a ride to work and there was
no evidence that Callahan had any
way to get to work unless Claimant
picked him up.
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e |[f Callahan and Claimant
agreed that Claimant worked
on a given day after October
26, Claimant was either cred-
ited with five hours® or
Callahan’s maximum estimate
of hours worked, whichever is
greater, unless Callahan’s
testimony contradicted Calla-
han’s written statement, in
which case the forum has
credited Claimant’'s estimate
of hours worked.

e [f Claimant stated in his plan-
ner that he did not work on a
given day but Respondent or
Callahan testified that Claim-
ant did work on that day,
Claimant was credited with
five hours worked or Calla-
han’s maximum estimate of
hours worked, whichever is
greater.

e |f Claimant testified that he
worked on a given day and
Callahan disagreed, Claimant
was not credited with any
hours worked if there were no
telephone calls between Cal-
lahan and Claimant that day.

e Based on McCall’'s testimony
that it takes a day or more to
clean up the Intrepid after a
tuna fishing trip, the forum has
subtracted 16 hours from
Claimant’s claim of hours
worked because Claimant
was paid for those hours from
his tuna draws related to tuna
fishing trips.

% This is based on Respondent’s writ-
ten statement that Claimant started
work on October 26 and worked five
hours on days that Claimant worked.

e On three dates — September
21, September 22, and Sep-
tember 23 -- when Callahan’s
testimony on direct and cross
examination was contradictory
regarding the number of hours
that Claimant worked, the fo-
rum has credited Claimant’s
version of the number of
hours he worked.

e The forum subtracted .5 hours
for Claimant’s lunch on Octo-
ber 19, 21 and 22.

The application of this methodol-
ogy results in the record of hours
worked that is set out in Findings
of Fact ## 8 & 15 -- The Merits. In
total, Claimant worked 137 hours,
earning $1,150.80. He was paid
only $497.00 and is owed $653.80
in gross unpaid, due, and owing
wages.

CLAIMANT Is OWED PENALTY
WAGES

The forum may award penalty
wages when a respondent's fail-
ure to pay wages was willful.
Willfulness does not imply or re-
quire blame, malice, or moral
delinquency. Rather, a respon-
dent commits an act or omission
"willfully" if he or she acts (or fails
to act) intentionally, as a free
agent, and with knowledge of
what is being done or not done.
Sabin v. Willamette Western
Corp., 276 Or 1083, 557 P2d
1344 (1976).

The Agency established by a
preponderance of the evidence
that Claimant was an employee
who was entitled to be paid Ore-
gon’s statutory minimum wage of
$8.40 per hour, that Respondent
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set Claimant’'s work hours and
was aware of them, that Respon-
dent fired Claimant and did not
pay him for all hours worked, and
that the Agency made a written
demand for Claimant’s unpaid
wages and Respondent made no
payment in response. It is an em-
ployer's duty to keep an accurate
record of the hours worked by its
employees. ORS 653.045; In the
Matter of Norma Amazola, 18
BOLI 209, 218 (1999). The fact
that Respondent kept no record of
Claimant’s hours worked does not
allow him to evade his responsibil-
ity for penalty wages, nor does his
failed defense that Claimant was
an independent contractor.?’
There is no evidence that Re-
spondent acted other than
voluntarily and as a free agent in
underpaying Claimant and the fo-
rum concludes that Respondent
acted willfully in failing to pay
Claimant his wages and is liable
for penalty wages under ORS
652.150.

ORS 652.150(1) and (2) pro-
vide, in pertinent part:

“(1) Except as provided in
subsections (2) and (3) of this
section, if an employer willfully
fails to pay any wages or com-
pensation of any employee
whose employment ceases, as
provided in ORS 652.140 * * *,

1 See, e.g., In the Matter of Bukovina
Express, Inc., 27 BOLI 184, 203
(2006) (a respondent’s ignorance or
misunderstanding of the law does not
exempt that respondent from a de-
termination that it willfully failed to pay
wages earned and owed.)

then, as a penalty for the non-
payment, the wages or
compensation of the employee
shall continue from the due
date thereof at the same hourly
rate for eight hours per day un-
til paid or until action therefor is
commenced. However:

‘@) In no case shall the
penalty wages or compensa-
tion continued for more than 30
days from the due date; * * *

“(2) If the employee or a
person on behalf of the em-
ployee sends a written notice
of nonpayment, the penalty
may not exceed 100 percent of
the employee’s unpaid wages
or compensation unless the
employer fails to pay the full
amount of the employee’s un-
paid wages or compensation
within 12 days after receiving
the written notice. If the em-
ployee or a person on behalf of
the employee fails to send the
written notice, the penalty may
not exceed 100 percent of the
employee’s unpaid wages or
compensation. * * *”

The Agency provided documen-
tary and testimonial evidence that
its investigative staff made the
written demand contemplated by
ORS 652.150(2) for Claimant’s
wages on December 30, 2009.
The Agency’s Order of Determina-
tion, issued on May 19, 2010,
repeated this demand.”* Respon-

22 See In the Matter of Petworks LLC,
30 BOLI 35, 47 (2008) (Agency’s Or-
der of Determination constitutes a
written notice of nonpayment of
wages under ORS 652.150).
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dent failed to pay the full amount
of Claimant’s unpaid wages within
12 days after receiving the written
notices and has stil not paid
them. Consequently, the forum
assesses penalty wages at the
maximum rate set out in ORS
652.150(1) (hourly rate x eight
hours per day x 30 days = penalty
wages). Using this equation,
penalty wages for Claimant equal
$2,016.00 ($8.40 per hour x eight
hours x 30 days).

CLAIMANT Is OWED CIVIL PEN-
ALTIES UNDER ORS 653.055

The Agency also seeks civil
penalties of $2,016 under ORS
653.055(1)(b). That statute pro-
vides that an employer who pays
an employee less than the appli-
cable minimum wage is liable to
the employee for civil penalties
that are computed in the same
manner as penalty wages under
ORS 652.150. Cornier v. Paul Tu-
lacz, DVM PC, 176 Or App 245
(2001). A per se violation occurs
when an employee’s wage rate is
the minimum wage, the employee
is not paid all wages earned, due,
and owing under ORS 652.140(1)
or 652.140(2), and no statutory
exception applies. In the Matter of
Allen Belcher, 31 BOLI 1, 10
(2009). Claimant’s wage rate was
the minimum wage. He was not
paid all wages earned, due, and
owing after he was fired, and
there is no applicable statutory
exception. Consequently, Claim-
ant is entitled to an ORS 653.055
civii penalty in the amount of
$2,016.

RESPONDENT’S EXCEPTIONS

Respondent’'s exceptions to
the Proposed Order are summa-
rized below:

1. Respondent gave Claimant
$235.00 in draws that were not
credited to Respondent by the
ALJ in the Proposed Order.

2. The ALJ credited Claimant
with 28.5 hours work related to
crab gear that were tuna-related.

3. The ALJ ordered Respon-
dent to pay “26.555%" of the
amount sought by the Agency in
the Order of Determination and it
is not right that Respondent
should have to pay penalty wages
and civil penalties when Claimant
“falsely claimed all these hours
against us and we were forced to
defend ourselves.”

4. |t was unnecessary to have
a police officer at the hearing.
The only reason a police officer
was requested was to damage
Respondent’s credibility.

5. The Proposed Order stated
that Claimant was not represented
by counsel, whereas Mr. Nakada,
the Agency case presenter, was
present at hearing and all the
questions asked on Claimant’s
behalf were asked by Mr. Nakada.

The forum rejects Exceptions 1
and 2 because they reflect con-
clusions that are not supported by
a preponderance of evidence. In
contrast, the forum’s Findings of
Fact related to Respondent’s ex-
ceptions -- ## 8 and 23 - are
supported by a preponderance of
credible evidence in the record.
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Exception 3 asks that the pen-
alty wages and civil penalties be
dismissed because Claimant did
not prevail on the entirety of his
claim, based in large part on his
credibility issues. The forum de-
nies Respondent’s exception. An
award of penalty wages and ORS
653.055 civil penalties is not con-
tingent on a claimant prevailing on
the entirety of his or her claim.
Under Oregon law, Claimant is
entitled to penalty wages so long
as Respondent willfully failed to
pay him all wages earned, due,
and owing, and an ORS 653.055
civil penalty so long as he worked
any hours for Respondent for
which he was not paid the mini-
mum wage.

Exception 4 objects to the
presence of a police officer at the
hearing. An officer was present at
all times during the hearing for se-
curity purposes, but that fact was
not considered in any way in the
forum’s evaluation of the credibil-
ity of Mark or Launa Frizzell or
any of their witnesses.

Exception 5 objects to a
statement in the Proposed Order
that Claimant was not represented
by counsel, inasmuch as Mr. Na-
kada, the Agency case presenter,
presented Claimant's case and
Claimant only appeared as a wit-
ness. The term “counsel,” as
used in this forum, means “an at-
torney who is in good standing
with the Oregon State Bar * * *.”
OAR 839-050—0020(10). As Mr.
Nakada is not attorney, the lan-
guage in the Proposed Order
properly reflected that fact.

ORDER

NOW, THEREFORE, as au-
thorized by ORS 652.140(1), ORS
652.150, ORS 653.055, and ORS
652.332, and as payment of the
unpaid wages, penalty wages,
and civil penalties, the Commis-
sioner of the Bureau of Labor and
Industries hereby orders Respon-
dent MARK A. FRIZZELL to
deliver to the Fiscal Services Of-
fice of the Bureau of Labor and
Industries, 1045 State Office
Building, 800 NE Oregon Street,
Portland, Oregon 97232-2180, the
following:

(1) A certified check payable to
the Bureau of Labor and Indus-
tries in trust for Claimant in the
amount of FOUR THOUSAND
SIX HUNDRED AND EIGHTY
FIVE DOLLARS AND EIGHTY
CENTS ($4,685.80), less ap-
propriate lawful deductions,
representing $653.80 in gross
earned, unpaid, due and pay-
able wages, plus interest at the
legal rate on that sum from
December 1, 2009, until paid;
$2,016.00 in penalty wages,
plus interest at the legal rate
on that sum from January 1,
2010, until paid; and a civil
penalty of $2,016.00, plus in-
terest at the legal rate on that
sum from January 1, 2010, un-
til paid.
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In the Matter of

HORIZON TECHNOLOGIES,
LLC

Case No. 67-10

Final Order of Commissioner
Brad Avakian

Issued June 24, 2011

SYNOPSIS

Claimant worked from August
2007 through December 2008
performing home-based internet
sales of Respondent’s product,
and was only paid $33 when Re-
spondent went out of business.
The Agency sought to recover
$21,725.92 in unpaid wages on
behalf of Claimant. The Agency
also sought to recover funds that
were paid to Claimant from the
Wage Security Fund, plus a 25
percent penalty on those funds.
Based on evidence presented by
the Agency that showed Claimant
was not employed by Respon-
dent, the forum concluded that the
Agency did not establish a prima
facie case and dismissed the
Agency’s Order of Determination.
ORS 652.140(2), ORS 652.150,
ORS 653.025, ORS 653.055,

ORS 652414, ORS 653.261,
OAR 839-020-0030.

The above-entitled case came
on regularly for hearing before
Alan McCullough, designated as
Administrative Law Judge (“ALJ”)
by Brad Avakian, Commissioner
of the Bureau of Labor and Indus-
tries for the State of Oregon. The
hearing was held on January 25,
2011, at the office of the Oregon
Employment Department at 846
SE Pine Street, Roseburg, Ore-
gon.

The Bureau of Labor and In-
dustries (“BOLI” or “the Agency”)
was represented by case pre-
senter Chet Nakada, an employee
of the Agency. Wage claimant
Larry Kilburn (“Claimant’) was
present throughout the hearing
and was not represented by coun-
sel. Respondent  Horizon
Technologies, LLC did not make
an appearance at the hearing and
was held in default.

The Agency called the follow-
ing witnesses: Claimant Kilburn;
BOLI Wage and Hour Division
compliance specialist Margaret
Pargeter (telephonic); Heather
Garcia, Claimant’'s daughter; and
Raul Garcia, Claimant’'s son-in-
law (telephonic).

The forum received into evi-
dence:

a) Administrative exhibits X-1
through X-8 (submitted prior to
hearing) and X-9 (submitted at
hearing at the ALJ’s request);
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b) Agency exhibits A-1
through A-12 (submitted prior to
hearing).

Having fully considered the en-
tire record in this matter, |, Brad
Avakian, Commissioner of the Bu-
reau of Labor and Industries,
hereby make the following Find-
ings of Fact (Procedural and on
the Merits), Ultimate Findings of
Fact, Conclusions of Law, Opin-
ion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On March 19, 2009, Claim-
ant filed a wage claim with the
Agency alleging that Horizon
Technologies, LLC had employed
him from August 20, 2007, to De-
cember 31, 2008, and failed to
pay wages earned and due to
him. At the same time, Claimant
assigned to the Commissioner of
the Bureau of Labor and Indus-
tries, in trust for himself, all wages
due from Respondent. On August
27, 2009, Claimant signed and
dated a BOLI form entitled “Wage
Security Fund Assignment of
Wages.”

2) On August 25, 2009, the
Agency issued Order of Determi-
nation number 09-0942 based on
the wage claim filed by Claimant
and the Agency’s investigation.
The Order named Horizon Tech-
nologies, L.L.C. as Claimant’s
employer and alleged, in pertinent
part:

e Respondent employed
Claimant from August 20,
2007, to December 31,
2008.

e Claimant worked a total of
2,746.75 hours, of which
744 were hours worked at
the rate of $7.80 per hour,
1,994 were hours worked
at the rate of $7.95 per
hour, 4.25 were hours
worked over 40 in a
workweek at a rate of
$11.70 per hour, and 4.5
were hours worked over
40 in a work week at the
rate of $11.93 per hour;

e During the wage claim pe-
riod, Claimant earned a
total of $21,758.92, of
which only $3,300.00 has
been paid, leaving
$18,458.91 in unpaid, due
and owing wages;

e Respondent willfully failed
to pay these wages and
owes Claimant $1,908.00
in penalty wages;

e Respondent paid Claim-
ant less than the wages to
which he was entitled un-
der ORS 653.025 and
OAR 839-020-0010 and
ORS 653.261(1) and OAR
839-020-0030 and is Ii
able to the Claimant for
civil penalties under ORS
653.055(1)(b) in the
amount of $1,908.00.

3) On October 2, 2009, Re-
spondent filed an answer and
request for hearing through its au-
thorized representative, Michael
Angel. In its answer, Respondent
denied that it ever employed
Claimant and affirmatively alleged
that Claimant was an “Independ-
ent Business Owner selling our
GPS devices.”
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4) On January 12, 2010, the
Agency issued Amended Order of
Determination No. 09-0942 in
which it amended the original Or-
der of Determination to allege that
Claimant had only been paid
$33.00, leaving $21,725.92 in un-
paid, due and owing wages; and
to allege that $2,416.80 of the un-
paid wages was eligible for
payment from the Wage Security
Fund (“WSF”), that BOLI paid this
amount to the Claimant, and that
BOLI's Commissioner is entitled
by ORS 652.414(3) to recover this
amount, plus a penalty of 25%, or
$604.20.

5) On January 19, 20‘I0,1 Re-
spondent filed an answer and
request for hearing through its au-
thorized representative, Michael
Angel. Inits answer, Respondent
denied that it ever employed
Claimant and affirmatively alleged
that Claimant bought an inde-
pendent business distributorship
and was his own business owner.

6) On November 8, 2010, the
Hearings Unit issued a Notice of
Hearing to Respondent, the
Agency, and Claimant setting the
time and place of hearing for
10:00 a.m. on January 25, 2011,

! Respondent’s answer and request

for hearing is dated January 19, 2009,
but the forum concludes for two rea-
sons that Respondent misdated it —
(1) BOLI date stamped it as received
on January 25, 2010; and (2) The an-
swer and request was filed in
response to BOLI’'s Amended Order
of Determination, which was issued
on January 12, 2010.

at the Roseburg office of the Ore-
gon Employment Department.

7) Respondent did not make
an appearance at the hearing and
did not notify the Agency or the
ALJ that it would not appear at the
time and place set for hearing.
The ALJ waited until 10:30 a.m.,
then declared Respondent in de-
fault and commenced the hearing.

8) The ALJ issued a proposed
order on March 9, 2011, that noti-
fied the participants they were
entitled to file exceptions to the
proposed order within ten days of
its issuance. On April 18, 2011,
the Agency filed exceptions.
Those exceptions are discussed
at length in the Opinion section of
this Final Order.

FINDINGS OF FACT — THE
MERITS

1) At all times material herein,
Respondent Horizon Technolo-
gies, L.L.C. was an Arizona
limited liability company whose
registered agent and manager
was Michael Angel. Respondent
conducted its business out of Ari-
zona and has never been
registered to do business in Ore-
gon.

2) Respondent sold a product
called “Millennium Plus” (“MP”)
that integrated Global Positioning
System (“GPS”) and cellular tech-
nology and enabled clients to
communicate with a vehicle at any
time of the day or night, nearly
anywhere in the world, using a
computer with Internet access and
a browser. MP included a GPS
and a choice of service plans that
allowed clients to choose from dif-
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ferent specific monitoring “actions”
that Respondent would perform
each month per client vehicle.?

3) Claimant, who had recently
been laid off from his job, learned
of Respondent’s business through
“direct mail” that he received from
Respondent that described Re-
spondent’'s business and a
business opportunity reselling its
product. Claimant, who was very
experienced in motor vehicle re-
pair and motor vehicle computers,
researched Respondent's com-
pany and its product and
concluded it had “great possibili-
ties,” with a definite potential of
making a good income.’

4) Claimant contacted Re-
spondent, talked with one of
Respondent’s representatives,
and decided he wanted to sell MP
for Respondent, viewing it as a
way to earn the money he needed
to start his own towing and repair
business. Respondent required
Claimant to make an initial in-
vestment of $1,500 to purchase a
‘welcome package.” Claimant
made this payment by credit card
over the phone. Claimant under-

2 For example, an “action” included
such things as locating a vehicle, de-
termining if a vehicle being driven was
speeding, or disabling the vehicle’s
starter. Without a service plan, Re-
spondent’'s GPS was essentially
useless, the functional equivalent of a
cell phone without a service provider.

% In Claimant’s own words, he be-

lieved Respondent’s product would be
the best product to hit [the market]
since cell phones” and hoped to get in
the “ground floor” of the business.

stood that he would be paid on a
commission basis and was told
his commission would be the
amount he sold the MP's GPS
units for that was “over and
above” the minimum pricing
schedule that Respondent set for
its MP GPS units. Although Re-
spondent recommended certain
resale prices based on the volume
of units sold in a transaction,
Claimant was free to sell the MP
GPS unit at any price above Re-
spondent's  minimum pricing
schedule. When clients ordered
an MP GPS, they also selected
and ordered a service plan. The
service plans had fixed prices that
Claimant could not negotiate, and
he did not receive a commission
on their sale.

5) Once Claimant paid for the
“‘welcome” package, Respondent
sent Claimant a “Reseller's Hand-
book” and designated a company
representative, described in the
‘Reseller's Handbook” as “a
coach to guide you through your
business venture,” whom Claim-
ant was supposed to contact on a
regular basis. During the wage
claim period, Claimant communi-
cated at least once a week by
email and telephone with a
“‘coach” who was located in Ari-
zona.

6) Claimant and Respondent
did not enter into a signed written
agreement and Claimant signed
no documents concerning their
business relationship. Claimant

* See Finding of Fact #7—The Merits.
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did not complete an employment
application, a W-4, or an 1-9.

7) The “welcome package”
that Respondent provided to
Claimant consisted of the follow-
ing:

e A 74-page “Reseller's
Handbook” that included,
among other things, a de-
tailed description of MP,
“Terms and Conditions for
Business and Consumer
Membership,”  marketing
information and materials,
pricing information, and
the amount of commission
Claimant would receive for
each sale;

e Sample fliers and glossy
“trifolds” to be used for ad-
vertising purposes;

e Sample business cards;
and

e A GPS unit for Claimant’s
car.

8) A section of the “Reseller’s
Handbook” was entitled “Terms
and Conditions for Business and
Consumer Membership.” Among
other things, it provided:

“*** You understand that you
are an Independent Business
Owner (IBO) and Reseller of
our products.”

k% % % %

‘COMPENSATION. You shall
be compensated for any prod-
ucts that you are authorized to
market on our behalf and for
which we receive a valid order,
payment of the product and
which is not returned to us.

Compensation will be accord-
ing to the Commission
Payment Schedule contained
later in this Agreement. * * *”

“‘PRICING. Under this Agree-
ment, you agree to market any
and all products according to
the Volume Pricing Schedule.
You may negotiate prices with
any person or any business
entity however, you may not
market the products lower [sic]
than the price that you pay to
us. You may not negotiate
prices for services such as
monitoring plans. We recom-
mend that you follow the
guidelines provided in the Vol-
ume Pricing Schedule.”

k% % % %

“‘“ADVERTISING. You may
conduct business and product
advertising in any manner ac-
ceptable by law and approved
by us. Failure to have us ap-
prove advertising prior to its
use in any literature, signage,
business cards, or other me-
dium may be cause for
immediate termination of this
Agreement. * * *”

€% % % % %

“TERMS OF AGREEMENT.
This Agreement shall com-
mence on the earliest of the
following dates; the date on
which construction is begun on
your Web site, or the date you
sign and return the Authoriza-
tion form, or the date of your
DEFAULT ACCEPTANCE and
shall remain in force for a term
of one year and will be auto-
matically extended for
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additional one year terms
unless, written notice of non-
renewal is issued by either
party thirty days (30) prior to
the expiration date of any an-
nual contract term. * * *”

“TERMINATION OF AGREE-
MENT. Termination of this
agreement may occur if you
fail to maintain your member-
ship in the IBO/Reseller
Program, or for failure to remit
your Web hosting fee, or fail-
ure to pay any other
outstanding unpaid balance
due us for more than thirty
days. We may terminate this
agreement for your non-
payment or any other event of
default of this Agreement. * *

*

9) To market MP, Respondent
suggested that Claimant start his
own website and have Respon-
dent host it on Respondent’s
servers for a fee of $25 per
month. After receiving the “Resel-
ler's Handbook,” Claimant did
construct his own website as he
prepared to market MP, naming it
“Findvehicle.net.” Throughout the
wage claim period, he paid Re-
spondent $25 a month to host his
website.  All orders that were
generated through Claimant’s
website and any payments made
for orders generated to Claimant’s
website were processed by Re-
spondent. Claimant understood
that Respondent would notify him
of all sales generated through his
website and send him a commis-
sion from the sale.

10) Claimant marketed MP
for Respondent from August 20,

2007, through December 31, 2008
(the “wage claim period”). He per-
formed all of his work at his home.

11)  When Claimant began
marketing MP for Respondent, he
spent approximately $1,200 to
purchase a new computer and
printer that he used to market MP
during the wage claim period.

12) During the wage claim
period, Claimant paid approxi-
mately $1,000 per month
advertising MP for Respondent,
most of it to Google for internet
marketing. Claimant initiated and
paid for his own advertising, but
was required to get approval for
the content of that advertising
from Respondent’'s representative
or risk termination of his business
relationship with  Respondent.
Claimant also ordered and paid
for 2,000 glossy trifold advertising
brochures that were created and
printed by Respondent.

13) Claimant ordered and
paid for 1,000 business cards that
he used while marketing MP for
Respondent.

14) Claimant used his per-
sonal cell phone to market MP for
Respondent and paid his own cell
phone bills.

15) Respondent did not re-
imburse Claimant for any of his
business expenses and Claimant
did not expect to be reimbursed.

16) Other than his own
business expenses, Claimant
made no other investment in Re-
spondent’s business.

17) During the wage claim
period, Claimant told his daughter
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and son-in-law that there was a
possibility he could employ them
to further his business, and that
there might be a commission in-
volved if they ever sold product for
him.

18) Claimant set his own
work hours during the wage claim
period and worked an average of
eight hours a day, five days a
week.

19) Claimant had no other
gainful employment during the
wage claim period and lived off his
savings during that time.

20) During the wage claim
period, Claimant worked a total of
2,746.8 hours that were devoted
to marketing MP for Respondent,
including the following hours
worked over 40 in a given work-
week:

e 3.75 hours during a work-
week beginning
September 3, 2007, and
ending  September 9,
2007,

e .5 hours during a work-
week beginning
September 24, 2007, and
ending September 30,
2007;

e .5 hours during a work-
week beginning May 26,
2008, and ending June 1,
2008

e 4 hours during a workweek
beginning  August 11,
2008, and ending August
17, 2008.

21) Claimant frequently
asked his “coach” for payment of

the commissions he believed he
had earned. Claimant had no ac-
cess to the records of his sales
and has no record of the commis-
sions he earned because
Respondent did not provide those
records.

22) During the wage claim
period, Respondent sent Claimant
one check for $33 without disclos-
ing the reason for the check.
Claimant received no other pay-
ments from Respondent.

23) Claimant stopped trying
to market MP for Respondent af-
ter December 31, 2008, when he
became unable to contact Re-
spondent by telephone.
Respondent's  website  “went
down” shortly afterwards and Re-
spondent is no longer in business.

24) Claimant worked without
being paid for such a long time
because he had “so much money
invested in it that | couldn’t tell
myself to stop until something
happened.”

25) Oregon’s statutory
minimum wage in 2007 was $7.80
per hour; in 2008 it was $7.95 per
hour.

26) Claimant's total work
hours set out in Finding of Fact
#20 — The Merits, when multiplied
by the applicable minimum wage
and associated overtime wage
rates, vyields the sum of
$21,750.91.

27)  On March 27, 2009, the
Agency mailed a document enti-
tled “Notice of Wage Claim” to
Respondent that stated:
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“You are hereby notified that
“‘LARRY WAYNE KILBURN
has filed a wage claim with the
Bureau of Labor and Industries
alleging:

“Unpaid wages and overtime of
$21,720.00 at the rate of $8.00
per hour from August 20, 2007
to December 31, 2008.

"IF THE CLAIM IS CORRECT,
you are required to IMMEDI-
ATELY make a negotiable
check or money order payable
to the claimant for the amount
of wages claimed, less deduc-
tions required by law, and send
it to the Bureau of Labor and
Industries at the above ad-
dress.

‘IF YOU DISPUTE THE
CLAIM, complete the enclosed
‘Employer Response’ form and
return it together with the docu-
mentation which supports your
position, as well as payment of
any amount which you con-
cede is owed the claimant to
the BUREAU OF LABOR AND
INDUSTRIES within ten (10)
days of the date of this Notice.

“If your response to the claim
is not received on or before
April 10, 2009, the Bureau may
initiate action to collect these
wages in addition to penalty
wages, plus costs and attorney
fees.”

28) Margaret Pargeter,
Wage and Hour Division Compli-
ance Specialist, was assigned to
investigate Claimant’s wage claim.
She conducted an investigation
and made a determination that
Claimant’s claim was valid based

on the evidence provided to her.
She also determined that Re-
spondent had gone out of
business at the end of 2008, that
Respondent lacked sufficient as-
sets to pay a wage claim, and that
Claimant’'s wage claim could not
otherwise be fully and promptly
paid. She then calculated that
Claimant was eligible for a WSF
payment of $2,607.60 in gross
wages and caused a check in the
net amount of $2,408.12 to be is-
sued to Claimant from the WSF.

29) All the witnesses were
credible.

ULTIMATE FINDINGS OF FACT

1) At all times material herein,
Respondent Horizon Technolo-
gies LLC was an Arizona limited
liability company whose registered
agent and manager was Michael
Angel. Respondent’s business in-
volved selling and servicing a
product called “Millennium Plus”
(“MP”) that integrated GPS and
cellular technology and was used
with motor vehicles. MP con-
sisted of a GPS and a service
plan.

2) Claimant, who is very ex-
perienced in motor vehicle repair
and computers, received a mailing
from Respondent that described
Respondent’'s business and a
business opportunity reselling MP,
its product. Claimant contacted
Respondent after researching Re-
spondent’'s company and MP and
decided he wanted to market Re-
spondent’s MP product.

3) Claimant was required to
make an initial investment of
$1,500 to purchase a “welcome
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package” from Respondent that
included a “Reseller’'s Handbook,”
sample advertising materials, and
a GPS unit for Claimant’'s car.
The “Reseller's Handbook” con-
tained a clause stating that its
“Terms and Conditions” went into
effect as soon as Claimant began
construction on his website. After
receiving the “Reseller's Hand-
book,” Claimant constructed a
website and paid Respondent $25
a month to host it.

4) Claimant marketed MP for
Respondent from August 20,
2007, through December 31,
2008. During this time, he spent
$15,000 to $20,000 for equipment,
supplies, and advertising to mar-
ket MP for Respondent from his
home. Respondent did not pay
for any of Claimant’s business ex-
penses.

5) Although Claimant was re-
quired to sell Respondent's GPS
units for a minimum set price, he
was free to sell the units for any
amount over that price. Respon-
dent told him that his commission
would be the amount he sold the
product for that was over and
above Respondent’s minimum set
price. He was not allowed to ne-
gotiate prices for Respondent’s
service plans and did not receive
a commission for service plan
sales.

6) Claimant stayed in contact
with Respondent via a weekly
email or telephone call that he
made to his business “coach” in
Arizona whom he considered to
be his supervisor.

7) Respondent retained the
authority to approve the content of
Claimant’s advertising; Claimant’s
failure to obtain that approval
could be cause for termination of
the business relationship. Other-
wise, Claimant unilaterally
determined the means and meth-
ods he used to market
Respondent’s product.

8) Respondent did not reim-
burse Claimant for any of his
business expenses and Claimant
did not expect to be reimbursed.
On one occasion, Respondent
sent Claimant a check for $33 but
did not disclose the reason for the
check. Claimant received no
other payments from Respondent.

9) Claimant set his own work
schedule and worked an average
of eight hours a day, five days a
week during the wage claim pe-
riod and worked a total of 2,746.8
hours, including 8.75 overtime
hours. He performed all his work
from his home.

10) Respondent went out of
business at the end of 2008.

11) BOLI's Wage and Hour
Division investigated Claimant’s
wage claim and determined that
Claimant’s claim was valid based
on the evidence provided, that
Respondent had gone out of busi-
ness at the end of 2008, that
Respondent lacked sufficient as-
sets to pay a wage claim, and that
Claimant’'s wage claim could not
otherwise be fully and promptly
paid. The Wage and Hour Divi-
sion also calculated that Claimant
was eligible for a WSF payment of
$2,607.60 in gross wages and
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caused a check in the net amount
of $2,408.12 to be issued to
Claimant from the WSF.

CONCLUSIONS OF LAW

1) At all times material herein,
Respondent did not employ
Claimant. ORS 652.310, 653.010.

2) The Commissioner of the
Bureau of Labor and Industries
has jurisdiction over the subject
matter and Respondent herein.
ORS 652.330, 652.332.

3) Because Respondent did
not employ Claimant and Claimant
was not Respondent’'s employee,
Claimant did not earn any wages
and Respondent did not violate
ORS 652.140(2) by failing to pay
wages to Claimant in a timely
manner.

4) Respondent did not willfully
fail to pay Claimant all wages due
and owing and does not owe pen-
alty wages to Claimant. ORS
652.150.

5) Respondent did not fail to
pay Claimant overtime wages and
is not liable for civil penalties un-
der ORS 653.055(1)(b).

6) Respondent is not liable to
repay the WSF the wages paid
out to Claimant by the WSF or an
associated  penalty. ORS
652.414.

7) Under the facts and cir-
cumstances of this record, and
according to the applicable law,
the Commissioner of the Bureau
of Labor and Industries has the
authority to dismiss the wage
claims filed by Claimant Kilburn
and the Agency’s claim for reim-

bursement of the WSF. ORS
652.332, ORS 652.414.

OPINION
THE AGENCY’S EXCEPTIONS

The Agency’s exceptions can
be summarized as follows:

1. Respondent’'s defense that
Claimant was an “Independent
Business Owner selling our
GPS devices” should not be
construed as raising the af-
firmative defense of
independent contractor be-
cause the words “independent
contractor” were not specifi-
cally mentioned.

2. It is Respondent’s burden
to prove the affirmative de-
fense of independent
contractor. Respondent de-
faulted by not appearing at
hearing and presented no evi-
dence in support of that
defense, and it is not the
Agency’s burden to disprove
that defense.

3. The Agency presented a
prima facie case. Instead of
focusing on that, the ALJ
‘lumped immediately into ap-
plying and analyzing the
independent contractor ele-
ments to the facts.” When the
Agency presents a prima facie
case in a default case, the fo-
rum need not consider
Respondent’s unsubstantiated
independent contractor de-
fense.

4. The ALJ improperly applied
the rebuttable presumption
standard used by the commis-
sioner in WSF cases.
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5. The Proposed Findings of
Fact — The Merits do not sup-
port a conclusion that Claimant
was an independent contrac-
tor.

The forum incorporates a discus-
sion of each of these exceptions
in the body of this Opinion. The
forum also points out that the
Agency did not contest the accu-
racy of the Proposed Findings of
Fact — The Merits, except to argue
that the forum should infer the ex-
tent of Respondent’s business
investment relative to Claimant’s
investment.

CLAIMANT’S WAGE CLAIM

In a wage claim default case,
the Agency needs only to estab-
lish a prima facie case supporting
the allegations of its Order of De-
termination in order to prevail. In
the Matter of Village Café, Inc., 30
BOLI 80, 88 (2008). The
Agency’s prima facie case con-
sists of the following elements: 1)
Respondent employed Claimant;
2) The pay rate upon which Re-
spondent and Claimant agreed, if
other than minimum wage; 3)
Claimant performed work for
which he was not properly com-
pensated; and 4) The amount and
extent of work Claimant performed
for Respondent. In the Matter of
82" Street Mall, Inc., 30 BOLI
140, 142 (2009). In a default
case, the forum may consider any
unsworn and unsubstantiated as-
sertions contained in a
respondent’s answer, but those
assertions are overcome when-
ever they are contradicted by
other credible evidence in the re-
cord. In the Matter of Sehat

Entertainment, Inc., 30 BOLI 170,
181 (2009).

RESPONDENT DID NOT EMPLOY
CLAIMANT

A. Introduction

The Agency seeks unpaid
straight time and overtime wages
for Claimant under ORS 653.025
and 653.261, calculated at the
state minimum wage in effect in
2007 and 2008. Accordingly, the
forum applies the definitions con-
tained in ORS 653.010(2) and (3)
to determine if Respondent em-
ployed Claimant. In pertinent part,
those definitions read:

“(2) ‘Employ includes to suf-
fer or permit to work * * *.

“(3) ‘Employer means any
person who employs another
person.”

Read together, these two provi-
sions mean that Respondent was
Claimant’'s employer if it suffered
or permitted Claimant to work.

Federal and state case law do
not provide specific guidance for
applying the broad definition of
‘employ.” In the Matter of Rodrigo
Ayala Ochoa, revised final order
on reconsideration, 25 BOLI 12,
38 (2003), affirmed without opin-
ion, Ochoa v. Bureau of Labor and
Industries, 196 Or App 639, 103
P3d 1212 (2004). The Agency’s
administrative rules add no clarifi-
cation, as they do not define
‘employ” and merely state that
"Employer" has the same mean-
ing as that in ORS 653.010(3).
OAR 839-020-0004(16).
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Prior BOLI Final Orders have
relied on the facts in each case to
determine whether or not a re-
spondent “employed” a wage
claimant as defined in ORS
653.010(2) and have never formu-
lated a specific test to determine if
someone has been “suffer[ed] or
permit[ted] to work.” Unless the
respondent has raised an inde-
pendent contractor defense or the
defense that someone else was
the claimant's employer,® prior Fi-
nal Orders generally contain a
summary statement in their Opin-
ion concluding that the respondent
employed the claimant.® In most
cases, this is because claimant’'s
employment is admitted in the re-
spondent’'s answer and the
respondent has requested a con-
tested case hearing to contest the
amount of wages claimed and ac-
companying penalty wages.” In
cases in which a respondent has
raised an independent contractor

° See, e.g. In the Matter of Paul An-
drew Flagg, 25 BOLI 1, 9-10 (2003)
(respondent, who employed claimant
to do construction work on a private
home, alleged that the homeowner
was the actual employer who em-
ployed both respondent and
claimant).

® See, 6. g., In the Matter of Sehat En-
tertainment, Inc., 30 BOLI 170, 181
(2009) (“Credible evidence contro-
verted Respondents’ unsworn claim in
their answer that they did not employ
Claimant”);

! See, e.g. In the Matter of Tailor
Made Fencing & Decking, Inc., 30
BOLI 151, 152, 156 (2009); In the
Matter of J. Guadalupe Campuzano-
Cazares, 30 BOLI 48, 59 (2008).

defense, the forum’s consistent
approach has been to evaluate
the merits of the defense and, in
the vast majority of case, reject
the defense and then simply con-
clude that the respondent
employed claimant.®

The only case in which the fo-
rum has found any in-depth
discussion of the meaning of “suf-
fer or permit to work” is in Ochoa,
a non-wage claim case in which
the Agency alleged wage and
hour recordkeeping and farm la-
bor contractor violations and the
issue of employment only arose
because Respondent contended
its workers were independent con-
tractors and it was therefore not
liable for the record keeping viola-
tions related to records that
employers are required to create
and maintain. /d. at 16. After
finding that federal and state law
contained no guidance on the
specific meaning of “employ” as
defined in ORS 653.010(2), the fo-
rum adopted the analytical
approach used by the authors of

® See, e.g., In the Matter of Alphabet
House, 24 BOLI 262, 278 (2003) (“All
these factors point the forum to the
conclusion that Claimant was an em-
ployee, not an independent
contractor”); In the Matter of Triple A
Construction, LLC, 23 BOLI 79, 93
(2002) (“The forum is obliged to look
at the totality of the circumstances
when determining whether a worker is
an independent contractor. In this
case, the evidence as a whole reveals
the actual relationship between
Claimants and Respondent and the
forum finds the Claimants were Re-
spondent’s employees”).
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an article examining the history of
the FLSA, holding that when the
work is encompassed within the
overall business of the alleged
employer, and the business owner
supplies the capital and the work
is unskilled, a business has suf-
fered or permitted the work to be
performed. I/d at 40. The forum
then determined that Respon-
dent's workers -- who were
employed by Respondent in his
nursery and agreed to perform the
unskilled labor of harvesting
cones for Respondent to avoid a
summer layoff, who were ex-
pected to return to the nursery
after the cone harvest, and who
invested no capital -- were suf-
fered or permitted to work for
Respondent. /d. Ochoa is not
applicable to this case because
the facts are so different.

B. Should Respondent’s Inde-

pendent Contractor
Defense Be Consid-
ered?

In its exceptions, the Agency
asserts that the forum should not
consider Respondent’s independ-
ent contractor defense for two
reasons. First, because Respon-
dent did not use the specific term
“‘independent contractor” in its an-
swer. Second, because it is
Respondent’s burden to prove the
affirmative defense of independ-
ent contractor. Therefore, when
Respondent defaulted by not ap-
pearing at hearing and presented
no evidence in support of that de-
fense, the Agency was only
required to present a prima facie
case and was not required to dis-
prove an independent contractor

defense that Respondent did not
support with any evidence.

1. Respondent did not use the
term_“independent contractor” in

its answer.

In its answer and request for
hearing, Respondent, which ap-
peared pro se in filing its answer
through an authorized representa-
tive, averred that Claimant was
not owed any wages because he
was an “Independent Business
Owner selling our GPS devices.”
In response to the Agency’s
Amended Order of Determination,
Respondent denied it ever em-
ployed Claimant and affirmatively
alleged that Claimant “bought an
independent business distributor-
ship” and “was his own business
owner.” The Agency argues that
the forum should not construe this
language as raising the affirmative
defense of independent contrac-
tor. The forum disagrees, taking
guidance from ORCP 12, which
states:

“A.Liberal construction. All
pleadings shall be liberally
construed with a view of sub-
stantial justice between the
parties.

“‘B.Disregard of error or de-
fect not affecting substantial
right. The court shall, in
every stage of an action, dis-
regard any error or defect in
the pleadings or proceedings
which does not affect the sub-
stantial rights of the adverse

party.”
Applying this standard, the forum

concludes that Respondent raised
the affirmative defense of inde-
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pendent contractor in its original
answer and its response to the
Agency’s Amended Order of De-
termination by its use of the
language quoted earlier in this
paragraph.

2. Respondent should not
prevail because of its default.

The Agency’s second argu-
ment implies that, even if
Respondent raised an independ-
ent contractor defense,
Respondent could not prevail
once it defaulted and presented
no evidence to support that plead-
ing. Although not entirely clear,
the Agency’s reasoning seems to
be that since it is Respondent’s
burden to prove the affirmative de-
fense of independent contractor
by a preponderance of the evi-
dence, Respondent cannot prevail
if it presents no evidence. The
Agency is correct in its assertion
that it is Respondent’s burden to
prove its independent contractor
defense by a preponderance of
the evidence. In the Matter of
Gary Lee Lucas, 26 BOLI 198,
210 (2005). It is also correct that
the forum’s responsibility in a de-
fault case is to determine whether
the Agency has established a
prima facie case supporting the al-
legations of the  charging
document. See, e.g., In the Mat-
ter of Keith Testerman, 20 BOLI
112, 126 (2000). However, it is
incorrect in its argument that the
forum must ignore any evidence in
a default case not presented by
Respondent that tends to prove
Respondent’s affirmative defense
of independent contractor.

The first element of the
Agency’s prima facie case is to
establish that Respondent em-
ployed Claimant. Respondent’s
independent contractor defense is
directly related to the issue of
whether or not Respondent em-
ployed Claimant, as reflected in
numerous Final Orders in which
the forum evaluated a respon-
dent's independent contractor
defense, rejected it, and summa-
rily concluded without further
analysis that the claimant was
employed by the respondent.’
Respondents have raised an in-
dependent contractor defense in
their answers in 40 prior BOLI
contested case proceedings that
resulted in Final Orders. With one
exception,’® the forum evaluated
the merits of that defense in de-
termining whether or not the
respondent(s) employed the
claimant(s). Included in that num-
ber are all eight default cases in
which the respondent raised an
independent contractor defense in
its answer but did not appear at
hearing.”" In the majority of those

® See footnote 8, supra.

1% See the forum’s discussion of In the
Matter of Okechi Village & Health
Center, Inc., 27 BOLI 156 (2006), in-
fra.

" See In the Matter of Richard Panek,
4 BOLI 218 (1984); In the Matter of
Kevin McGrew, 8 BOLI 251 (1990); In
the Matter of Rainbow Auto Parts &
Dismantlers, 10 BOLI 66 (1991); In
the Matter of R.L. Chapman Ent. Ltd.,
17 BOLI 277 (1999); In the Matter of
Leslie Elmer DeHart, 18 BOLI 199
(1999); In the Matter of Stan Lynch,
23 BOLI 34 (2002); In the Matter of
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cases, the respondent’s inde-
pendent contractor defense was
the very first issue addressed by
the forum in its evaluation of the
Agency’s prima facie case.

Ultimately, the Agency’s argu-
ment rests on the premise that it
proved its prima facie case. If that
were so, the forum would still
evaluate Respondent’s independ-
ent contractor defense, but the
result would necessarily be differ-
ent,12 as proving the first element
of the Agency’s prima facie case —
that Respondent employed
Claimant -- necessarily proves
that Claimant was not an inde-
pendent contractor. Likewise,
evidence that establishes by a
preponderance of the evidence
that Claimant was an independent
contractor necessarily proves that
Respondent did not employ
Claimant. Although the burdens
of proof for these two propositions
respectively rest on the Agency
and Respondent, it is immaterial
who presents the evidence on
which the forum relies for its con-
clusion. If Respondent pleads the
defense of independent contractor
and there is evidence in the re-
cord that is probative of that
defense, the forum has no alterna-
tive but to consider that evidence,
and it has consistently done so in
the past. Consequently, the forum
must consider and evaluate Re-
spondent’s independent
contractor defense in light of any

Procom Services, Inc., 24 BOLI 238
(2003); In the Matter of Ryan Allen
Hite, 31 BOLI 10 (2009).

'2 See footnote 8, supra.

evidence in the record that has a
tendency to prove or disprove that
defense. In a default case, the
respondent is not present to make
any objections and the Agency
has complete control over what
evidence it chooses to present.
When the Agency presents evi-
dence that tends to defeat one or
more elements of its prima facie
case, the forum must consider
that evidence.

The Agency also argues that
the Final Order in the case of In
the Matter of Okechi Village &
Health Center, Inc., 27 BOLI 156
(2006) supports its contention that
the forum need not consider a de-
faulting respondent’s independent
contractor defense. In Okechi, the
Agency sought unpaid straight
time and overtime wages for two
claimants. In its answer and re-
quest for hearing, the respondent
admitted that it employed both
claimants for all straight time
hours, but claimed that “all hours
worked by claimants in excess of
forty hours per week were cov-
ered by the independent
contractor agreement between
claimants and [Respondent].” In
its Opinion, the forum acknowl-
edged that the respondent had
raised the independent contractor
defense quoted above, but did not
apply an “economic reality” test to
evaluate the strength of respon-
dent’s defense, stating that:

“‘Respondent’s unsubstantiated
assertions are overcome by
Claimants’ credible testimony
that there was no such agree-
ment and that their overtime
hours were an extension of
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their caregiver duties for Re-
spondent and remain unpaid to
date.”

Okechi can be distinguished from
this case in three important re-
spects. First, the Okechi
respondent conceded that it em-
ployed claimants for the straight
time portion of their hours and it
was undisputed that claimants
performed the same work during
their overtime hours. Second,
claimants credibly testified that
there was no independent con-
tractor agreement and there was
no evidence to the contrary, apart
from respondent’s bare assertion
in its answer.”® Third, nothing in
the Final Order indicates that
there was any substantive evi-
dence in the record, apart from
respondent’s statement in its an-
swer, supporting respondent’s
independent contractor defense.
In contrast, here Respondent de-
nied it employed Claimant, the
Agency produced a “Reseller’s
Handbook” that defined the busi-
ness relationship between

'3 As the forum has stated previously,
even if there had been an independ-
ent contractor agreement, this fact
alone would be insufficient to estab-
lish, as a matter of law, that claimants
were independent contractors. See,
e.g., In the Matter of Forestry Action
Committee, 30 BOLI 63, 75 (2008).
See also Alphabet House at 278 (“Al-
though Claimant may have signed an
‘independent contractor’ agreement,
this fact alone does not control the
outcome of this case, as the forum
looks at the totality of the circum-
stances in determining whether a
wage claimant was an employee or
an independent contractor”).

Claimant and Respondent and
that went into effect when Claim-
ant began construction of his
website, and Claimant testified ex-
tensively concerning his capital
investment and the other factors
that have led the forum to con-
clude he was an independent
contractor.

In conclusion, the forum rejects
the Agency’s contention that it is
inappropriate to consider Respon-
dent's independent contractor
defense because of Respondent’s
default and proceeds to evaluate
that defense based on the evi-
dence presented at hearing.

C. Application Of Respondent’s

Independent Contractor
Defense

This forum applies an “eco-
nomic reality” test to distinguish
an employee from an independent
contractor under Oregon’s mini-
mum wage and wage collection
laws, with the touchstone being
the “economic reality” of the rela-
tionship.14 Restated, the forum
considers whether “the alleged
employee, as a matter of eco-
nomic reality, is economically
dependent upon the business to
which [the employee] renders [his]
services.” In the Matter of Geof-
froy Enterprises, Inc., 15 BOLI
148, 164 (19962 (adopting FLSA
test used by 5" Circuit Court of
Appeals in Circle C Investments,
Inc., 998 F2d 324, 327 (5" Cir

' See Boucher v. Shaw, 572 F3d
1087, 1091 (9" Cir. 2009) (citing
Goldberg v. Whitaker House Coop.,
Inc., 366 U.S. 28 (1961).
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1993)). The “economic reality”
test has five elements:

(1) The degree of control exer-
cised by the alleged employer;
(2) The extent of the relative
investments of the worker and
alleged employer;
(3) The degree to which the
worker’s opportunity for profit
and loss is determined by the
alleged employer;
(4) The skill and initiative re-
quired in performing the job;
and

(5) The permanency of the re-
lationship.

Id. See also In the Matter of Orion
Driftboat and Watercraft Com-
pany, 26 BOLI 137, 146 (2005); In
the Matter of Kilmore Enterprises,
26 BOLI 111,120-21 (2004); In the
Matter of William Presley, 25 BOLI
56 (2004), affirmed, Presley v. Bu-
reau of Labor and Industries, 200
Or App 113, 117, 112 P3d 485
(2005) (in reviewing the commis-
sioner’'s final order in which
respondent’s primary argument
was that claimant was an inde-
pendent contractor, the court,
after noting that respondent did
not object to the commissioner’s
use of the “economic reality” test,
applied the same five element test
and did not question whether it
was the appropriate test to apply).

Before evaluating the merits of
Respondent’s independent con-
tractor defense, the forum notes
that employers have raised this
defense many times and the fo-
rum has rejected it on all but one
occasion. See In the Matter of
Kilmore Enterprises, Inc., 26 BOLI
111, 120-122 (2004) (claimant

found to have performed part of
his work as an employee for re-
spondent and subsequent work
for the same respondent as an in-
dependent contractor). However,
this is the first time the defense
has been raised in the context of a
business enterprise involving
home-based internet sales. The
forum emphasizes that the holding
in this case turns on its particular
facts and should not be construed
as controlling in all wage claim
cases involving home-based
internet sales in which the affirma-
tive defense of independent
contractor is raised.

DEGREE OF CONTROL

Respondent set the minimum
price for its product, reserved the
right to approve the content of
Claimant’'s advertising, required
Claimant to pay $25 a month to
maintain a website that Respon-
dent hosted on its servers, and
controlled the means by which
Claimant’s clients paid for the
product. Claimant’s clients also
paid Respondent directly, with
Respondent promising to then pay
a commission to Claimant.

Claimant determined the hours
that he worked, the amount of
commission he was supposed to
earn on sales of Respondent’s
GPS units,15 the means and
methods by which he marketed
Respondent’s product, the amount
he spent on marketing, the loca-
tion from which he worked, and
the equipment he used to market

' See Finding of Fact #4 — The Mer-
its.
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Respondent’s product. He main-
tained contact with Respondent
through weekly emails or tele-
phone calls to a “coach” in
Arizona.

This evidence, by itself, does
not affirmatively indicate either an
employment or independent con-
tractor relationship.16

16 Compare In the Matter of Laura M.
Jaap, 30 BOLI 110, 125 (2009) (When
respondent was present to direct work
and perform work herself at least
three days a week except during one
week when her agent directed work in
her absence; claimants performed the
work that respondent and her agent
instructed them to perform; claimants
credibly testified that respondent and
her agent directed their work and
there was no more specific evidence
concerning the extent of supervision
by respondent; the forum concluded
that the degree of control exercised
by respondent was indicative of an
employer-employee relationship);
Forestry Action Committee at 76
(claimant who was required to comply
with another person’s instructions
about when, where and how to per-
form services was an employee); In
the Matter of Gary Lee Lucas, 26
BOLI 198, 210 (2005) (When claim-
ants and respondent worked almost
identical schedules, one claimant rode
to and from work with respondent,
and respondent told claimants how he
wanted the work performed, the de-
gree of control exercised by
respondent indicated that claimants
were employees, not independent
contractors); In the Matter of Rodrigo
Ayala Ochoa, revised final order on
reconsideration, 25 BOLI 12, 42-43
(2003), affirmed without opinion,
Ochoa v. Bureau of Labor and Indus-
tries, 196 Or App 639, 103 P3d 1212
(2004) (Based on the totality of the

The Agency disagrees with this
analysis and argues that this evi-
dence shows Respondent
exercised significant control over
Claimant and requires the conclu-
sion that this element affirmatively
shows that Claimant was not an
independent contractor. The fo-

circumstances regarding degree of
control -- respondent controlled the
presence of workers who harvested
cones for its business on the work
site, as well as the workers’ payroll,
and the daily working conditions, i.e.,
lodging and transportation, this indi-
cated an employer-employee
relationship); In the Matter of Triple A
Construction, LLC, 23 BOLI 79, 92
(2002) (When respondent hired
claimants on a per job basis, but
claimants had no control over how
they approached each assigned pro-
ject, the forum found they were hired
as day laborers to perform work in ac-
cordance with respondent’s
instructions and, as such, were work-
ing at the direction and under the total
control of respondent, indicating an
employee-employer relationship.) But
cf. In the Matter of Kilmore Enter-
prises, 26 BOLI 111, 121 (2004)
(When respondent did not supervise
or control claimant’s work schedule or
pay rate on a commercial painting job,
claimant acknowledged that he was
on his “own time” when he worked on
the paint job and that he chose to
work full eight hour days rather than
the shorter work schedule respondent
dictated on residential projects; claim-
ant admitted that he, not respondent,
determined the rate he would “charge”
to do the work; and the record as a
whole that showed respondent asked
for and accepted claimant’s “bid” on
the commercial painting job, claim-
ant’s degree of control was indicative
of an independent contractor relation-
ship).

The Pitfalls of Employee Classification: Is That Independent Contractor Really an Employee?

86



Cite as 31 BOLI 229 (2011) 247

rum affirms its earlier conclusion
about the legal significance of
these facts and rejects the
Agency’s exception.

EXTENT OF RELATIVE INVEST-
MENTS

In contrast to prior wage claim
cases in which an alleged em-
ployer asserted an independent
contractor defense, this is the first
wage claim case to come before
the forum in which a claimant ac-
tually made a substantial financial
investment related to the work
performed. Claimant testified that
he invested $15,000 to $20,000 in
the business during the wage
claim period. This investment was
not to buy stock or any ownership
interest in Respondent, but to pro-
vide Claimant the means by which
to market Respondent’s product
and earn potential income for
Claimant. Claimant’s investments
included a computer and printer,
monthly web site expense, cell
phone bill, advertising expense to
purchase brochures from Re-
spondent and advertise through
Google, business cards, and a
$1,500 startup fee to purchase a
‘welcome package” and a mem-
bership in Respondent’s
‘Reseller’s” program. There is no
evidence that Respondent paid for
any service or product it provided
to Claimant to assist him in mar-
keting MP. Rather, Claimant paid
for everything.

In its exceptions, the Agency
argues that the forum’s analysis is
flawed:

“‘While it is true that Claimant
used his own funds for equip-

ment and supplies to work, the
costs borne by the Claimant
were items customarily pro-
vided by an employer to its
sales employees (business
cards, advertising brochures,
website maintenance) and
were paid to the Respondent.
Missing, because Respondent
provided no information in the
record and was not present or
available to the Forum at the
hearing, is a discussion of the
relative investments of the
Claimant and Respondent.
Presumably, the Respondent
had business expenditures re-
lated to the purchase of GPS
units, the actual servicing of
the service plans, the leasing
of business space, the costs of
utilities, the maintenance of its
website, the printing of adver-
tising materials, etc. In other
words, the Respondent's in-
vestment in the Dbusiness
venture likely far exceeded that
of the Claimant."

The Agency's exception asks the
forum to speculate about the ex-
tent of Respondent's business
expenditures and draw a legal
conclusion in support of the
Agency based on that speculation.
The forum declines to engage in
such speculation, given the ab-
sence of any substantive evidence
whatsoever to support the as-
sumptions the Agency asks to
forum to make. lIronically, the
Agency’s argument that the “costs
borne by the Claimant were items
customarily provided by an em-
ployer to its sales employees
(business cards, advertising bro-
chures, website maintenance)’
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lends support to the forum’s con-
clusion that Claimant was not
Respondent’s employee.

The investments required of
and made by Claimant in hope of
making a profit indicate an inde-
pendent contractor relationship.

DEGREE TO WHICH CLAIMANT’S
OPPORTUNITY FOR PROFIT AND
Loss WAS DETERMINED By
RESPONDENT

Aside from Kilmore, this is the
first wage claim case to come be-
fore the forum involving an
independent contractor defense in
which a claimant has actually had
an opportunity to make a profit or
suffer a loss. All previous cases
except Kilmore have involved a
claimant or claimants who worked
for minimum wage,17 an agreed
rate of pay'® or piece rate’® who
had no opportunity to earn money
other than an agreed rate of pay
or piece rate, and who had no
cash or equity invested in the

"7 See, e.g. In the Matter of Adesina
Adeniji, 25 BOLI 162 (2004); In the
Matter of William Presley, 25 BOLI 56
(2004), affirmed, Presley v. Bureau of
Labor and Industries, 200 Or App
113, 112 P3d 485 (2005).

'® See, e.g. Laura Jaap at 110; For-
estry Action Committee at 77.

% Cf. Rodrigo Ayala Ochoa at 43-44
(in a farm labor contractor case in
which a respondent contended that
cone pickers who worked on a piece
rate basis were independent contrac-
tors, not employees for whom
respondent had to provide itemized
pay statements, the forum determined
that the pickers were employees).

work that they performed, other
than their own labor. In Kilmore, a
claimant was initially employed by
respondent and paid at the fixed
hourly rate of $12 per hour. Sub-
sequently, the claimant obtained a
contractor’'s  license, stopped
working for respondent at a fixed
hourly wage, and performed work
for respondent at a flat rate pro-
posed by claimant during the time
that claimant was starting his own
contracting business. The Com-
missioner held that claimant was
an independent contractor when
he performed work at the flat rate
he proposed. In pertinent part,
the Commissioner stated:

ki * %

when Respondent ac-
cepted Claimants bid to
perform the job for $1,500 on
his own time, the opportunity
for profit and loss shifted to
Claimant who had to depend
on his own initiative, judgment,
and foresight to complete the
job in a manner that would re-
sult in such a profit.”

Kilmore at 120-122.

In this case, there was no
agreed-upon rate of pay and
Claimant’s potential income was
directly dependent upon his in-
vestment of time and money.
Respondent's Reseller's Hand-
book spelled out Claimant’s
potential commission profit as the
difference between the price at
which Claimant sold Respondent’s
MP GPS units and Respondent’s
minimum product price. It also
required Claimant to make an ini-
tial capital investment of $1,500
and to pay all of his own market-
ing expenses, which ultimately
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amounted to as much as $20,000.
Although  Respondent recom-
mended specific prices depending
on the number of GPS units sold
to a customer, Claimant was free
to sell Respondent's MP GPS
units -- with the exception of ser-
vicing plans for which he received
no commission -- at any price he
chose, so long as it exceeded Re-
spondent’s  minimum  pricing
schedule. Accordingly, had Re-
spondent paid Claimant according
to the “Terms and Conditions for
Business and Consumer Mem-
bership,” the only limit on the
amount of money that Claimant
could have made was the number
of successful MP GPS sales he
could generate and the prices he
charged, less the money he in-
vested in marketng MP. The
difference between Claimant’s in-
vestment and the amount of
commission he earned and would
have received, had Respondent
paid him, reflected his profit or
loss. Respondent’s failure to pay
him any commissions to which he
was entitied® does not lead to the
conclusion that Respondent con-
trolled his opportunity for profit
and loss.

The degree to which Claimant
determined his own opportunity
for profit and loss indicates an in-
dependent contractor relationship.

In its exceptions, the Agency
contends that the forum’s conclu-
sion is mistaken for two reasons.

?® The forum has no way of knowing
the amount of commission that
Claimant should have been paid. See
Finding of Fact #21 — The Merits.

First, because Claimant’s potential
earnings, like those of “any com-
missioned sales  employee’s
wages,” were dependent on “the
number or items sold and the
price of the products sold.” Addi-
tionally, “Claimant's commission
was really an amount added to the
sales price established by the Re-
spondent — he had to sell the GPS
units for more than the Respon-
dent's minimum price - as
opposed to a percentage of the to-
tal price.” Second, based on the
fact that Claimant was paid almost
nothing, the Agency posits:

“that this renders moot the en-
tire exercise of analyzing the
‘opportunity’ for profit and loss
in this situation. And it also
must be said that the ‘eco-
nomic realities’ for Claimant
are sadly clear and very unfor-
tunate. The Respondent
negated any opportunity for
profit that might have existed in
its scheme, as portrayed in its
materials, by failing to pay
Claimant anything at all. A ‘po-
tential’ opportunity for profit
cannot be recognized when
the employer's own actions
sabotaged it. Because of this
difference in the theory of the
arrangement and the de facto
result, Respondent should not
be allowed to benefit from this
element of the independent
contractor test.”

The forum finds the Agency'’s first
argument confusing and gives it
no weight. The Agency’s second
argument sets out pathos as a
reason for not applying this ele-
ment of the economic reality test.
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The forum rejects this argument.
The forum is a forum of law, not a
court of equity. Even if it wanted
to do so, it is not free to ignore its
own legal precedent in order to
rectify a “sadly clear and very un-
fortunate situation” in a particular
case.

SKILL AND INITIATIVE REQUIRED
OF CLAIMANT IN PERFORMING
THE WORK

Respondent marketed a prod-
uct that integrated GPS and
cellular technology and enabled
clients to communicate with a ve-
hicle at any time of the day or
night, nearly anywhere in the
world, using a computer with
Internet access and a browser,
with the only limitation being the
type of service plan purchased by
the client. Claimant testified that
he was attracted to Respondent’s
business because of his extensive
prior experience and skills involv-
ing computers and their use in
motor vehicles and what he per-
ceived to be a very high income
potential.?’  While there was no
evidence that a person lacking
skills and experience in these ar-
eas could not have successfully
marketed Respondent’s product, it
is also apparent that Claimant be-
lieved his technical expertise gave
him an edge. As for marketing
skills, there was no evidence pre-
sented as to whether Claimant
had any prior marketing education
or experience.

Respondent did not regulate or
limit Claimant’s initiative by requir-

1 See footnote 3, supra.

ing him to work a set number of
hours or set schedule, and there
is no evidence that Respondent
monitored Claimant’'s work hours
or working conditions in any way
whatsoever. Respondent im-
posed no mandatory sales
technigues and did not restrict
Claimant’s sales efforts to a speci-
fied group of customers. Aside
from reserving the right to approve
the content, Respondent did not
limit Claimant’s advertising in any
way. The responsibility of gener-
ating and closing sales that would
lead to commission income for
Claimant was completely in his
hands. While Respondent’'s Re-
seller’'s  Handbook  contained
numerous suggestions about how
Claimant might successfully mar-
ket MP, Claimant had complete
discretion regarding the amount of
physical and intellectual energy,
financial investment, and time he
used to market MP. So long as
he sold MP for more than Re-
spondent’s minimum price,
Claimant was free to charge
whatever price he could negotiate
with clients. In sum, his opportu-
nity to earn income was
completely dependent on his own
initiative.

The forum concludes that the
initiative required of and exercised
by Claimant indicates an inde-
pendent contractor relationship.

In contrast, prior cases in
which the Commissioner has held
that no independent contractor re-
lationship existed between
claimants and a respondent have
all found that no particular degree
of skill or initiative was required to
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perform the work for which the
claimants were hired.?

The Agency excepts to the fo-
rum’s conclusion, asserting that
the facts cited above require a
conclusion that Claimant was not
an independent contractor, focus-
ing on Claimant’'s lack of prior
marketing skills and virtually ignor-
ing the initiative exercised by

2 See Gary Lee Lucas at 211-12
(When the skill and initiative required
of claimants was that of an ordinary
framer and they worked alongside
and took directions from respondent,
did not bid on the job, did no design
work associated with the job, and
there was no evidence that they did
any work independently, the forum
found these facts indicated that
claimants were employees, not inde-
pendent contractors); Ochoa at 44
(When the amount of money workers
earned somewhat depended upon the
efficiency of their work, but the skill
required was limited to their ability to
bend over and pick up cones and the
initiative required for picking cones
was no more than that required of any
other piecework, the forum found that
cone picking did not reach the level of
an enterprise for which success de-
pends on the initiative, judgment or
foresight of the typical independent
contractor); Triple A Construction,
LLC at 93 (When claimants had the
skills necessary to wield hammers
and saws and had previous experi-
ence working for respondent on
similar jobs, but had not attended any
trade schools or taken any classes in
construction and did not have a CCB
license, the forum concluded that
claimants possessed no special skills
or talents that would have made them
likely to be independent contractors
while working for respondent).

Claimant. The forum rejects the
Agency’s exception.

PERMANENCY OF RELATIONSHIP

The “Terms and Conditions for
Business and Consumer Mem-
bership” found in Respondent’s
“‘Reseller's Handbook” provide
that when the stated terms were
met, the “Agreement’” was to re-
main in force for one year and
would be automatically extended
for additional one-year terms
unless either party submitted writ-
ten notice of non-renewal 30 days
prior to the expiration date of any
annual contract term.”> Respon-
dent retained the right to
unilaterally terminate the “Agree-
ment” for failure “o maintain
membership in the IBO/Reseller
Program, or for failure to remit
Web hosting fee, or failure to pay
any other outstanding unpaid bal-
ance due us for more than thirty
days.”24 The Handbook also

z Again, the forum points out that an
independent contractor agreement,
whether written or verbal, does not
control the employment relationship
between a respondent and a claimant,
as the forum looks at the totality of the
circumstances to determine whether a
wage claimant was an employee or
independent contractor. See footnote
13, supra.

* In referencing the language of the
“Terms and Conditions,” the forum
does not determine whether an
agreement or contract existed be-
tween Claimant and Respondent.
Rather, the language is referenced in
order to set out the terms and condi-
tions communicated by Respondent
regarding the relationship with those
designated as “Independent Business
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states that the permanency of the
relationship could be as brief as
30 days, or a period of years if
Respondent and Claimant contin-
ued to renew.

The potential longevity of the
relationship between Respondent
and Claimant weighs in favor of
employee status.

CONCLUSION

As a practical matter, Claimant
was economically dependent on
his sales of Respondent’s MP dur-
ing the wage claim period, in that
he had no other source of poten-
tial income and performed no
other gainful employment. How-
ever, the forum’s application of its
“‘economic reality” test shows that
three of the five elements of the
‘economic reality” test indicate
that Claimant was an independent
contractor, one element indicates
neither, and only one -- perma-
nency of the relationship -
indicates an employment relation-
ship. In this context, the
“‘economic reality” of this case is
that Claimant’s relationship with
Respondent was that of an entre-
preneur who invested his time and
money in a business venture in
hopes of making a substantial
profit on his substantial invest-
ment through sales commissions -
- not that of an employee who was
entitled to a guaranteed minimum
wage under ORS 653.025 and
653.035(2). Accordingly, the fo-
rum concludes that Respondent
did not employ Claimant and the

Owner (IBO) and Reseller of our
products.”

Agency did not prove the first
element of its prima facie case.
Therefore, Claimant cannot pre-
vail on his wage clam.*®> The

% Compare Presley, 200 Or App 113,
at 117-18 (Court held that claimant,
whom respondent argued was an in-
dependent contractor, was an
employee under the forum’s “eco-
nomic reality” test based on the
following: respondent exercised con-
trol primarily by assigning duties and
determining the hours during which
his business was open; claimant had
no financial investment in respon-
dent’'s business; claimant exercised
some control over his “profit” to the
extent his remuneration was derived
from commissions, but a good deal of
his pay came in the form of wages;
the bulk of his tasks — ferrying, wash-
ing, detailing, and selling used cars —
required little if any skill and initiative;
claimant was hired for an unspecified,
indefinite term; and claimant exer-
cised some small degree of self-
determination in that he could take ex-
tended breaks for lunch and personal
matters and attempt to sell his home
and his father’s vehicles); Perri v. Cer-
tified Languages International, LLC,
187 Or App 76, 82-83, 66 P3d 531
(2003) (Under both the common law
“right to control” and FLSA “economic
reality” tests, court concluded that de-
fendant was not entitled to summary
judgment concluding that plaintiff, a
telephone operator who worked at
home, was an independent contractor
based on the following facts: defen-
dant had the right to hire and fire
plaintiff and set her rate and method
of compensation; defendant exercised
control over the manner in which
plaintiff performed her work and se-
lected the pool of interpreters whom
plaintiff could assign to customers;
defendant furnished telephone lines
and interpreter lists to plaintiff, which
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forum rejects the Agency’s excep-

appeared to be the sum of physical
resources required to do her work; de-
fendant controlled plaintiffs  work
schedule; and defendant determined
plaintiffs working conditions by limit-
ing other activities that she could
perform while working for defendant);
In the Matter of Procom Services,
Inc., 24 BOLI 238, 244 (2003) (Claim-
ant, who performed telemarketing
sales for respondent, was an em-
ployee, not an independent
contractor, when respondent directed
claimant’s work and supplied all of the
equipment necessary to perform the
work; claimant had no investment in
respondent’s business; claimant had
no opportunity to earn a profit or suf-
fer a loss, as respondent agreed to
pay her a specific wage or commis-
sion and she had no investment other
than her time; the job required no
training and claimant was only al-
lowed to call persons on her call list
and was provided sales scripts that
she was required to use; claimant was
hired for an indefinite period of time;
and no one else employed claimant
during the relevant period); In the
Matter of Ann L. Swanger, 19 BOLI
27, 36-37 (1999) (Claimant, who sold
cars for respondents, was an em-
ployee, not an independent contractor
when claimant had no means of at-
tracting a higher volume of customers
to respondents’ car lot to increase his
potential sales commissions; claimant
had no investment in respondents’
business; the skill and initiative re-
quired of claimant was no more than
that required of other commission-
paying jobs; claimant was selling cars
on respondents’ lot approximately
60% of the time that the lot was open;
and there was no reliable evidence
that claimant earned money by any
other means except for a few cars he
sold for another person).

tion that the facts summarized in
its discussion of the five elements
of the “economic reality” inde-
pendent contractor test establish,
as a matter of law, that Respon-
dent employed Claimant.

WAGE SECURITY FUND REIM-
BURSEMENT

In cases involving payouts
from the WSF, when (1) there is
credible evidence that a determi-
nation on the validity of the claim
was made; (2) there is credible
evidence as to the means by
which that determination was
made; and (3) the Agency has
paid out money from the WSF and
seeks to recover that money,
there is a rebuttable presumption
that the Agency’s determination is
valid for the sums actually paid
out. In the Matter of Blachana,
LLC, 30 BOLI 197, 219 (2009),
appeal pending. See also Sehat
Entertainment at 182; In the Mat-
ter of Robert J. Thomas, 30 BOLI
160, 167 (2009). The Agency’s
compliance specialist credibly tes-
tified that she investigated the
claim, concluded it was valid
based on the evidence presented
to her, and that her recommenda-
tion led to the WSF payout.
These facts create the rebuttable
presumption described above.

This presumption is rebutted
by the forum’s conclusion that the
Agency did not prove the first
element of its prima facie case —
that Respondent employed
Claimant.  Since Claimant was
not employed by Respondent,
Respondent had no statutory obli-
gation to pay him wages and
owes Claimant no wages. The
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WSF exists to compensate eligible
“‘employees[s]” for “earned and
unpaid wages” when “the em-
ployer against whom the claim
was filed has ceased doing busi-
ness and is without sufficient
assets to pay the wage claim and
the wage claim cannot otherwise
be fully and promptly paid[.]” ORS
652.414(1). Claimant did not earn
any wages because he was not
employed by Respondent. Since
there are no “earned and unpaid”
wages, the forum cannot order
Respondent to repay the WSF the
wages paid out to Claimant or the
25 per cent penalty sought by the
Agency.

In its exceptions, the Agency
argues that the forum improperly
applied the presumption. Specifi-
cally, the Agency contends:

“In this case the Forum deter-
mined that the Compliance
Specialist testified credibly to
the three necessary points of
the rebuttable presumption
standard. However, the Forum
found that the Respondent’s
unsworn and unsupported de-
fense overcame the
presumption. This casts trou-
bling doubt on the strength and
validity of the presumption in
future cases, even those
where no meaningful defense
is offered.

“‘Here Respondent prevailed
even though it did not produce
any evidence or assertions of
any kind other than a handful
of unsworn words denying
Claimant was Respondent’s
employee, asserting Claimant
was an ‘Independent Business

Owner and Claimant ‘bought
an Independent Business Dis-
tributorship’ and requesting a
hearing which Respondent did
not attend.”

The forum rejects the Agency’s
exception. The Agency’s state-
ment that Respondent’s defense
was “unsupported” is inaccurate.
As pointed out earlier, Respon-
dent’'s defense was supported by
a preponderance of the evidence
— albeit evidence that was elicited
and provided by the Agency.”®

ORDER

NOW, THEREFORE, as Re-
spondent has been found not to
owe Claimant Larry Kiburn
wages, the Commissioner of the
Bureau of Labor and Industries
hereby orders that Amended Or-
der of Determination #09-0942
seeking unpaid wages, ORS
652.150 penalty wages, and ORS
653.055(1)(b) civil penalties on
behalf of Claimant Kilburn, along
with recovery of funds paid from
the Wage Security Fund to Kilburn
and a 25 per cent penalty on
those funds, be and is hereby
dismissed.

% This is not the first default case in
which the Agency established the
WSF rebuttable presumption and then
presented evidence to rebut it. See In
the Matter of Carl Odoms, 27 BOLI
232, 240 (2006) (forum disallowed re-
covery of Agency’s total WSF payout
when Agency witness testified that
she did not work as many hours as
the Agency used in calculating her
WSF reimbursement payout).
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