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Basics of
Supplemental Security Income (SSI)
for Persons with Disabilities
With David Lillesand, Esq.

1

We intend to cover a lot, including…
• The six basic principles of the SSI Program
• The four principles underlying the SSI resource rules
• The ten most important SSI income rules
• Applying the four types of SSI Income to examples
• Ten strategies in applying and appealing SSI claims
…and many more

2
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Materials
• Understanding Supplemental Security Income
• Additional materials useful as client handouts:

• Matrix of the Social Security Act

• SSA’s Five Step Sequential Evaluation Process

• SSA Application and Appeal Flowchart

3

U.S. Supreme Court
The Supreme Court has noted, echoing Judge Friendly, that “the Social  
Security Act is among the most intricate ever drafted by Congress. Its  
Byzantine construction . . . makes the Act almost unintelligible to the  
uninitiated.” Schweiker v. Gray Panthers, 453 U.S. 34, 43 (1981)
(quoting Friedman v. Berger, 547 F.2d 724, 727 n.7 (2d Cir. 1976)). The
District Court in Friedman, which the Supreme Court quoted, was even
more direct: “The statute . . . is an aggravated assault on the English
language, resistant to attempts to understand it.” Friedman v. Berger,  
409 F. Supp. 1225, 1225-26 (S.D.N.Y. 1976), quoted by Schweiker, 453
U.S. at 43 n.14.

4
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Context – the Key to Understanding
• The Social Security Act is broken into Titles each with a  

separate subject matter
• Some of the Titles describe programs which provide cash  

income, others concern medical care
• Some Titles relate to or trigger each other, but not always

consistently…
…because Congress did not pass the Social Security Act as one
coherent, single piece of legislation

5

The Matrix is a context tool
For special needs planning purposes, the big four programs  
are:

• Title II - Retirement, Survivors, and Disability Insurance (RSDI)

• Title XVI - Supplemental Security Income (SSI)

• Title XVIII - Medicare health insurance

• Title XIX - Medicaid health insurance

6
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…and are represented on this  
one-page Matrix designed to  
show the relationships  
between them (provided in  
your materials).

7

Overview of Disability – SSDI vs. SSI
SSDI - Insurance
• Paid from SS Disability Trust Fund
• Triggers Medicare after 24 month  

waiting period
• Based on FICA taxes paid to SSA trust

funds, individual’s payment up to
$2,861 per month (2019), as
“retirement paid early”

• Dependents can be paid on disabled
person’s record

• No state supplemental payment

SSI-D - Welfare
• Paid from general tax revenues

• Triggers Medicaid health insurance

• Based on need, federal maximum  
payment amount is $771 per month,  
plus state supplement, if any

• Payment amount reduced by  
“countable” earned and unearned  
income

• No dependents paid
8
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9

10
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Why the emphasis on SSI?
• SSI is tax-free income of $9,252 per year paid monthly

• SSI rules are the floor for Medicaid eligibility – a state’s  
Medicaid State Plan is restricted to “be no more restrictive  
than the methodology which would be employed under the  
supplemental security income program.”
42 USC 1396a(a)(10)(C)(i)(III)

• Medicaid is not Medicaid is not Medicaid – “Community  
Medicaid” vs. LTSS vs. HCBS

11

Relationship between SSI & Medicaid
States are divided into three primary categories and are listed  
in POMS SI 01715.010:

• Section 1634 States – 34 states plus D.C.
• Mostly Pure 1634 States
• A Couple Weird 1634 States like Texas

• Section 209b States are CT, HI, IL, MN, MO, NH, ND, OK, VA

• SSI Criteria States are AK, ID, KS, NE, NV, NMI, OR, UT

12
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Sources of SSI Law
The largest law library of original materials is available free, online:

• “SSI Law and Regulations Finder” -- 2019 Edition (hyperlink or  
just Google it)

• SSA materials - Statute, regulations, rulings, POMS, HALLEX, RCC  
precedents, plus helpful materials – Spotlights series, the SSA  
Handbook, and the “Understanding SSI” online page, and more.

• Caselaw – all federal cases reported online, but not by SSA

13

Announcing David’s Greatest  
Secret Legal Research Tip Ever…

To overcome “[The Act’s] Byzantine construction . . .  
[which] makes the Act almost unintelligible to the  
uninitiated.”

14
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and 21st Century
legal research methodology…

“SSI POMS ”
(insert word or topic)

15

Legal Research – Google Examples & Step 2
• SSI POMS Home
• SSI POMS Deeming
• SSI POMS Burial Plot
• SSI POMS personal services
• SSI POMS loans

Step 2: CTRL-F “home”, etc. to find
particular text in the retrieved document

16
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Purpose of SSI Program
The basic purpose – “to assure a minimum level of  
income for persons age 65 and over, or who are blind  
or disabled, and who do not have sufficient income and  
resources to maintain a standard of living at the
established Federal minimum income level.”

20 CFR 416.110

17

The Six Basic Principles of the SSI Program
1.Objective tests – “to provide objective measurable standard  
for determining each person’s benefits.”

2.Legal right to payments – how much and under what  
conditions are defined in the law, with limited administrative  
discretion, and appeal rights

3.Protection of personal dignity – “No restrictions are placed  
on how the recipient spends the Federal payments.”

18
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The Six Basic Principles of the SSI Program
4. Nationwide uniformity of standards – “eligibility
requirements are identical throughout the 50 states,
U.S. Territories and the District of Columbia.”
5.Incentives to work and opportunities for rehabilitation –
“payment amounts are not reduced dollar-for-dollar for  
work income” to encourage beneficiaries to work
6.State supplementation – states may supplement, using  
state funds, what claimants get from Federal SSI

19

Contacting the Social Security Administration
SSA Offices – national network, 1,300 local offices,  
plus 10 regional offices, 168 ALJ hearing offices,  
and 7 processing centers
The “800” number - 800-772-1213 – the good and the bad  
The SSA website – www.SocialSecurity.gov

• Locate appropriate local office
• File an application for benefits, or appeal, online
• Get data from “My Social Security account”

• Proof of SSI benefits
• Benefit Entitlement Screening tool

20
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Additional Overview of SSI
• SSI Benefits – paid on the first of the month, unlike Title II RIB, SSDI,

DAC and dependent and survivor’s benefits

• Direct deposit or debit card – SSA no longer mails a check

• Additional rules
• Be resident of the U.S.
• Not be absent from the country for 30+ days
• Be a U.S. citizen or one of very limited, certain qualified non-

citizens who are lawfully admitted residents

21

General Information on SSI Benefits
“Federal Benefit Rate” (FBR) payment amount is currently:

• If live alone or with others but pay fair share of food and shelter
• $771 for Individual/Child (2019)
• $1,157 for Couple

• Reduced by 1/3 if others or trust pays for food & shelter
• Reduced to $30/mo. if claimant is residing in institution

Countable Resources (assets) limits is NOT a monthly income limit:
• $2,000 Individual
• $3,000 Couple

22
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Additional SSI Eligibility Requirements
• Besides Aged (65 or older) or disabled; with limited income  

and resources; and U.S. citizen or certain legal residents;  
and present in the U.S.

• Apply for all other benefits for which they are eligible

• Give SSA permission to secure financial information

• File an application

23

Persons not Eligible for SSI Benefits
Even though otherwise eligible, persons are not eligible who:
• Are a fugitive or person who violated probation or parole
• Are in prison or jail
• Are a resident in a public institution run by a federal, state or local  

government
• Gave away resources to be eligible for SSI – transfer penalty
• Who is absent from the U.S. for a full calendar month or 30  

consecutive days
• An alien who has lost their “qualified alien status”

24
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Even if proven medically “disabled”, there are  
two additional financial tests, applied monthly,  
to get SSI (three concepts):
Resources (assets) – measured first of month only
Income – counted for all 31 days of month
“Retrospective Accounting” – resources and income  
received this month affects benefits two months later

25

Resource Rules in general
Resources are “things you own” such as cash, bank accounts,  
property, life insurance, personal property, vehicles –
anywhere in the world!
Anything else you own that could be converted to cash and  
used for food and shelter
Deemed resources – the same list of things owned not by you
but by “someone who owes you a duty of support”

• Residential parent (and parent’s spouse) of a minor child
• Residential spouse
• Sponsor and sponsor’s spouse of a qualified alien

26
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The First of the Month Resource Rule  
Four Important Principles

1. Resources measured only once each month qualifying period – on  
the first day of the month

2. “Income in the month received if retained becomes a resource on
the first of the following month”

3. 36 month lookback period – can trigger Transfer of Resources  
Penalty for 36 months forward from date of transfer

4. A report by claimant to SSA of receipt of countable and/or exempt
resources must be sent by 10th day of following month – preferably
in writing, CRRR

27

But not all resources count:
•Some are totally excluded
•Some are partially excluded

How is one to know which are counted?

28
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SSA has a list! The major exclusions are:
Home the SSI claimant lives in – the principal place of residence –
unlimited value

One automobile – unlimited value

Household goods – furnishings, law mower, etc., unlimited

Personal effects – jewelry, etc., unlimited if used by the SSI claimant
leading to “David’s bling-bling rule”

Up to $100,000 in an ABLE account

Unlimited $$$ in a Special Needs Trust
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Minor resource exclusions, examples:
Items with limited exclusion for up to 9 months such as -

Retroactive SSI payments
Crime victim’s assistance payments
Earned income tax credit and tax refunds

Life insurance with face value of $1500 or less

Burial spaces for claimant and immediate family

Real and Personal Property listed for sale which trigger
“conditional SSI benefits”
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Resource Rules – a Practice Aid
- the POMS List of Exclusions

• See “POMS SI 01130.050 Guide to Resources Exclusions”

• Lists all 48 SSI Resource Exclusions

• Has hyperlinks to the more detailed POMS on each of the  
specific Resources Exclusions

• In your “Relevant POMS” materials
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The other financial requirement for SSI  
eligibility – “the monthly income test”
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Income
The Ten Most Important Principles

1. Income is “anything that comes in”
2. “Income” is defined in the Social Security Act not the IRC,  

and countable includes gifts, for example
3. Some income is “countable”, some “excluded” by law
4. Income received throughout a month is relevant, whereas  

measurement of resources is only on the first of the month
5. The Mantra – “Income in the month received, if retained,  

becomes a resource on the first of the following month”
33

The Ten Most Important Income Principles,  
cont.
6. Gross wages and income is used, not net after taxes.
7. Initial SSI application determination by SSA – thereafter the burden  

shifts to SSI claimant to report, under criminal and civil penalties
8. Month-by-month Eligibility – e.g., an SSI claimant can be eligible in  

January, not eligible in February, re-eligible in March, April, not  
eligible in May.

9. “Retrospective monthly accounting” means that eligibility for SSI  
benefits this month is based on income/resources two months back

10.Mandatory Reporting to SSA – the receipt of countable and/or
exempt income and resources must be reported by 10th day of
following month – preferably in writing, certified mail
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Income Rules – the Four Types of Income
Earned Income is wages, net earnings from self-employment, certain  
royalties, honoraria and sheltered workshop payments.
Unearned Income is all income that is not earned such as Social  
Security benefits, pensions, State disability payments, unemployment  
benefits, interest income, dividends, and cash from friends and  
relatives.
In-Kind Income is food or shelter that you get for free or for less than  
its Fair Market Value.
Deemed Income is the part of the income of claimant’s spouse with  
whom claimant lives, minor’s parent(s) with whom minor lives, or the
sponsor an alien, which SSA uses to compute your SSI benefit amount.

35

But like exclusions of some resources,  
SSA also excludes:
- some types of income entirely, or
- SSA only counts a portion of the income
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Some “unearned income” that SSA excludes:
A sample of the 61 income “exclusions” are:

• Loans to SSI claimant, including credit card charges
• Payments to an ABLE Act account
• 1/3 of child support payments, unless ordered paid to an SNT
• Income tax refunds, including the Earned Income Tax Credit

…but there may be specific limitations on the frequency,
amount and use of an exclusion

37

“Unearned Income” Exclusions –
the SSA List!
• See “POMS SI 00830.099 Guide to Unearned Income

Exclusions”

• It lists all 58 SSI Unearned Income Exclusions

• Has hyperlinks to the more detailed POMS on each  
of the specific Unearned Income Exclusions

• It’s in your “Relevant POMS” materials
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Other Income Exclusions/Deductions
• Earned Income – subtract $20 general income disregard if not used on  

Unearned income, and subtract the first $65 and ½ of earnings over $65 in  
a month

• Unearned Income – subtract $20 only, count the rest
• In-Kind Income – a/k/a ISM – “In-kind Support and Maintenance” triggers  

a 1/3 of FBR ($257) plus $20 (= $277) if outside person or a trust pays for  
TEN and only 10 Specific “Household Costs” listed in SI 00835.465 ISM 
and Households - Household Costs.

• Deemed Income – all the above deduction formulas are applied to the  
deemor parent or spouse first, plus some set-asides for the deemor, and  
for healthy children, and any income left over is “deemed” as unearned  
income to the SSI claimant.
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How to apply the Earned and Unearned  
Income deductions – an example
Edward Smith, an SSI concurrent benefit claimant (a person who gets  
some SSDI and some SSI), and Ed also works a little part time job.

1. Unearned income = Ed’s SSDI ($361)
2. Earned income = Ed’s wages from part time work ($289 before taxes)
3. Query: What is Ed’s SSI check, if any?
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Computation of Ed’s SSI check – first, what
is his “countable income” for SSI purposes
$361
$20

$341
$289
- $65
$224
- 112
$112

$341
$112
$453

SSDI
General income exclusion
Countable unearned income
Earned income
Earned income exclusion
½ remaining earnings
Countable earned income
Countable unearned income (from above)
+ Countable earned income (from above)
= Total countable income
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What is Ed’s SSI payment, if any?
What is Ed’s SSI payment?

$771 2019 Federal Benefit Rate (SSI payment for single person)
- $453 Total “countable income” from previous slide
$318 SSI payment

[NOTE: what is Ed’s Total Available Spendable Income]

$361 SSDI (from above)
$289 + Wages (from above, but before taxes)
$318 + SSI Payment (from above)
$968 = Total Monthly Income
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Example of SSI claimant with “earned  
income” only

Bill Jones has been a person with intellectual disabilities his whole life.  
He was awarded SSI when he turned age 18. Prior to that time, his  
parents’ income and assets were “deemed” to him and made him  
ineligible. At age 18, deeming stops. Bill continued in high school until  
he aged-out at age 21, then took a part-time job at Publix, a grocery  
store chain which consistently hires persons with I/DD.

Bill earns $289 per month at Publix, the grocery store.
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What is Bill’s “countable income”?
$ 0
- $20
- $ 20
$289
- $20
- $65
$204
- 102
$102
$ 0
$102
$102

Always determine “unearned income” first –but there’s none here
General income exclusion
(-$20) Unused unearned income exclusion (can be used below)

Total “Earned income” – gross wages from Publix Grocery  
Unearned income exclusion that was unused above  
Earned income exclusion
½ remaining earnings
Countable earned income
Countable unearned income (from above)
+ Countable earned income (from above)
= Total countable income
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What is Bill’s SSI payment?
What is Bill’s SSI payment?

$771 2019 Federal Benefit Rate (SSI payment for single person)
- $102 Total countable income from prior slide
$669 SSI payment

NOTE: Bill’s Total Available Spendable Income:

$669 SSI payment (from above)
$289 + Wages (from prior slide)
$958 = Total Monthly Income
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The Third Type of Income – In-kind  
Support and Maintenance (ISM) – the rules
• ISM is not cash income, but the reduction of the SSI claimant’s cost of

having to secure food and shelter

• Not all “food and shelter items” are on the list to be counted

• They are limited to ten AND ONLY TEN SPECIFIC items, listed and  
described in the POMS at POMS SI 00835.065

• The total deduction, regardless of the “fair market value” of the ten is
capped at 1/3 x the FBR ($771 2019) plus $20
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The Ten ISM “food and shelter items”
1. Food
2. Mortgage (including property insurance required by the mortgage holder)
3. Real property taxes (less any tax rebate/credit)
4. Rent
5. Heating fuel
6. Gas
7. Electricity
8. Water
9. Sewer
10. Garbage removal
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ISM Example: Susan Connor has a Special  
Needs Trust which pays certain items directly
• Susan gets SSI and has no other earned or unearned income

• Trustee pays the $1,500 per month mortgage on the ocean-
side rental condo that Susan’s dad owns who lets Susan stay
there; dad lives in center city

• Trustee pays Susan’s credit card charges for the local
supermarket - $600 per month for food for Susan

• Trustee pays $300 monthly electric bill

• Trustee pays annual property taxes of $12,000 on the condo
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What is Susan’s “countable income”?
$ 3,400 Total payments by trustee to third parties for ISM listed  

items: mortgage, food, electric and monthly average of 
annual real estate taxes

(less the ISM capped value of the total of the ten items)

$ 297 ISM Cap = one-third of the FBR ($771) plus $20 for third  
party’s direct payment of the total ISM “food and shelter”  
expenses

49

What is the impact (reduction) on Susan’s  
SSI check of the $3,400 in ISM payments by  
the Trustee?

$297 Value of ISM payments
($20) Unearned income disregard
$277 Susan’s Total “countable income”

$771 Maximum Federal Benefit Rate (FBR) in 2018
(277) Less Susan’s countable income
$514 = Susan’s SSI monthly check
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What if dad said, “Susan should learn to pay  
some of her own bills” so the trustee gave  
Susan $1,500 cash to pay her mortgage?
$1,500 Susan’s countable unearned income (cash or check from

- $ 20
Special Needs Trust to Susan to pay the mortgage)

The $20 statutory general income disregard

$1,480 = Susan’s total SSI “countable income”

$0.00 Susan’s SSI monthly check ($771 FBR less $1,480 = $0.00)
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The fourth type of income – Deemed  
Income (and deemed resources)
• Deemed income is NOT the SSI claimant’s direct income at all, but

that of a person who has a legal obligation (generally) of support

• Deeming applies to ONLY three SSI claimants: minor children,  
spouses, and aliens who were sponsored under immigration laws

• Deeming for minor children and spouses applies only if the parent or  
spouse lives with the SSI claimant

• Deeming for children stops when the child has his or her 18th 

birthday, even if they continue to live with the deemor-parent(s)
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The 14 Deemed Income Rules and Steps
NOTE: Calculations must be done in specific order per SSA rules:
1. We use the residential parents’ gross earned and unearned monthly

income.
2. We start with the parents’ unearned income.
3. We subtract a living allowance for each of the children in the household  

who is not eligible for SSI. The amount we subtract is reduced if these  
children have their own income.

4. If the parents’ unearned income is less than the living allowance for the
children, we subtract the balance of the living allowance from the
parents’ earned income.
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The 14 Deemed Income Steps, cont.
5. We subtract $20 from the parents’ remaining unearned income. If  

the parents have less than $20 in unearned income, we subtract the  
balance of the $20 from the parents’ earned income.

6. We subtract $65 from the parents remaining earned income, and  
then we subtract one-half of any earnings over $65.

7. We add the remaining unearned and earned income together.

8. We subtract a living allowance for parents in the household.
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The 14 Deemed Income Steps, cont.
9. We count any remaining income as unearned income to the child.
10. If we are determining SSI eligibility and payment amounts for more  

than one child in the household, we divide the remaining income  
between those children.

11. We add the parents’ income we count to the child’s own unearned
income.

12. We subtract an additional $20. If the total of the child’s unearned  
income and the parents’ income we count is less than $20, we  
subtract the balance of the $20 from the child’s earned income.
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The 14 Deemed Income Steps, cont.
13. We subtract $65 from the child’s earned income, and then we

subtract one-half of any earnings over $65.

14.We combine the child’s remaining unearned and earned income to
get the total income used to determine the child’s SSI eligibility and
payment.

At that point, SSA then takes the 14th step result and
attributes it as “unearned income”, computes the child’s  
countable income and subtracts from the Federal Benefit Rate  
to arrive at amount of the child’s SSI check.
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Example of Reduction of SSI for parents’ deemed income

57

Deemed income real life example, page 2
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Deemed income real life example, page 3
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PARENTAL DEEMING CHART: How much 2019 income can a
residential parent or residential parents earn or receive
(unearned income), and still have the disabled child receive at
least $1 of SSI, triggering Medicaid eligibility.

“Ineligible” means  
siblings not on SSI  
benefits, e.g., healthy
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DO NOT USE Parental Deeming Chart if:
1. The parent(s) receives both earned income and unearned  

income, or
2. The parent(s) receives public assistance like TANF, or pays  

court-ordered support payments, or
3. The SSI child has income of his/her own, or
4. Any ineligible (healthy) child has income of his/her own,  

marries, or leaves the home, or.
5. There is more than one SSI disabled child in the home, or
6. The State supplements the Federal benefit.
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Parental Deeming stops when…
1. Deeming from the parent stops when a child attains age 18,  

marries, or no longer lives with a parent.

2. Deeming does not apply, and SSA may pay up to $30 plus the  
applicable State supplement when:

• a disabled child receives a reduced SSI benefit while in a medical  
treatment facility; and

• the child is eligible for Medicaid under a State home care plan;  
and

• deeming would otherwise cause ineligibility for SSI benefits.
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Deeming – Points to remember…
• Parental deeming is DOWN only – from healthy parent to SSI child

• There is no deeming UP – from healthy child to disabled SSI parent

• There is no SIDEWAYS deeming – from healthy sibling to disabled  
sibling

• It is NOT a computation of “household income” – does not count  
grandma’s income + parents’ income + siblings’ income, etc., to  
determine amount of disabled minor child’s SSI monthly benefit

• Deeming generally follows legal duty of support
63

Benefits change - SSI at age 18
… and later years

Impact of turning age 18:
• Disabled child must be re-evaluated under adult medical disability  

rules, which are more restrictive

• But on the financial side, Parental Deeming no longer applies
Later years’ transition from SSI to DAC:
• Title II DAC benefits may become available, eliminate SSI, acquire

Medicare, and retain Medicaid “if otherwise eligible”
• Amount based on parents’ SS contributions – at 50% if parent retired  

or disabled, and 75% if parent is deceased
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How does SSA decide if someone is  
“medically disabled” and if SSA denied  
benefits, what appeal rights does the SSI  
claimant have if denied on medical or for  
alleged financial ineligibility reasons?
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SSA uses this Five-Step  
Sequential Evaluation Process  
Flowchart nationwide.
(It is in your materials)
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The Five-Step (Adult)  
Sequential Evaluation Process

1. Is the claimant engaging in Substantial Gainful Activity?

2. Does the claimant has a “severe” impairment?

3. Does the claimant’s impairment(s) meet or equal one of the Listing
of Impairments?

4. Can the claimant return to Prior Relevant Work?

5. Given the claimant’s Residual Functional Capacity, education, and
transferable skills, are there any jobs the claimant could do?

[see hardcopy handout for more complete explanation]
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Examples of Listings of  
Impairments (Physical)

4.04 Ischemic heart disease, with symptoms due to myocardial  
ischemia, as described in 4.00E3-4.00E7, while on a regimen of  
prescribed treatment (see 4.00B3 if there is no regimen of prescribed  
treatment), with one of the following…
Horizontal or downsloping depression, in the absence of digitalis  
glycoside treatment or hypokalemia, of the ST segment of at least
−0.10 millivolts (−1.0 mm) in at least 3 consecutive complexes that are
on a level baseline in any lead other than a VR, and depression of at
least −0.10 millivolts las�ng for at least 1 minute of recovery; or…[you
get the idea]
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The Sequential Evaluation Process
for Children’s Claims

Step 1. Is the child working?

Step 2. Does the child have a severe impairment?

Step 3. Does the child’s impairment meet, medically equal, or  
“functionally equal” a Listing of Impairments for Children?

• How does the child’s function compare to children the same age?

• What type and amount of help does child need to complete age-
appropriate activities?
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The Sequential Evaluation Process
for Children’s Claims, Cont.

Finally, SSA evaluates child’s functioning in six domains:
• Acquiring and using information
• Attending and completing tasks
• Interacting and relating with others
• Moving about and manipulating objects
• Caring for him/herself
• Maintaining health and physical well-being

If child scores “marked” limitation in two, or “extreme” limitation in
one of the domains the child will be found disabled.
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When SSA is wrong – How to Appeal
Seven steps of application and appeals
The FOUR SSA administrative review steps are:

1. Initial determination

2. Reconsideration

3. Federal Administrative Law Judge (ALJ) Hearing

4. Appeals Council review
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How SSA
Processes Disability Claims  
Nationally*
(It is in your written materials)

* Each state has its own contracted DDS,  
“Disability Determination Services,” a state  
agency, that recruits private physicians to  
review medical files and advise SSA at Initial  
and Reconsideration stages, but SSA makes  
the decision after SSA “Quality Review.”
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SSA appeals, cont.
Then claimant has THREE levels of federal court review:
5. United States District Court

6. United States Circuit Court of Appeals

7. United States Supreme Court
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Ten strategies in applying and appealing
1. Lawyer unnecessary – client doesn’t need a lawyer to apply but

may have one by choice

2. If in doubt, apply first, withdraw application later

3. “Concurrent application” - SSA Claims Reps must take claim for
both SSI and SSDI unless it is clear one or the other claim is not
viable

4. Different application process no longer for SSI and SSDI – until  
recently, SSI in person and SSDI online, but now both online
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Ten Specific Strategies, cont.
5. SSA Notices on each claim will appear identical. Look at

letterhead’s second line – “Supplemental Security Income”  
versus “Retirement, Survivors and Disability Insurance”

6. Separate Notice of Decisions on Title II and Title XVI will be  
sent, and sometimes not together (common example,  
client gets SSA Notice of non-eligibility for SSDI for lack of  
SS credits, and no word on SSI medical disability claim)
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Ten Specific Strategies, cont.
7. Claims telephonically “filed” by calling SSA at  

1-800-772-1213 – which
• Sets up local office interview appointment time
• Creates earliest possible date for retroactive benefits

8. 60 day window to complete the filing of an application,  
but the medical claim file is a rolling application while the  
financial must be right
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Ten Specific Strategies, cont.
9. Get organized! Reduce frustration! – There are no legal  

questions on the application, just data gathering – lists of  
doctors’ & hospitals’ contact info and list of medications.

10.Client rights – The right to apply, to receive help from SSA  
staff, to a non-attorney or attorney rep, to written notice of  
the decision, to examine the file, and to appeal and adverse  
decision
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Who gets the money?
SSI Representative Payees

• Who has to have a Rep Payee? Minor children, legally
incompetent adults, and “anyone we determine incapable  
of managing” their funds.

• Who can serve as Rep Payee? See 20 CFR 416.621 for  
regulatory preference in selecting Rep Payee.

• How does Rep Payee account for the benefits? An annual  
report is filed showing receipts, disbursements and balance  
on hand.
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Representative Payee, cont.
Responsibilities of Rep Payee:

• Report changes timely.
• Ensure SSI claimant is receiving treatment
• Use benefits appropriately

Remove and Replace Rep Payee when:
• Court or SSA finding of misuse of benefits
• Fails to cooperate
• Psychiatrist certifies that claimant no longer needs Rep Payee
• Rep Payee dies, or no longer wants to be Rep Payee
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So, you think you’ve won your client SSI,  
but then…
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Continuing Disability Reviews (CDRs)
Continuing Disability Review for continuing medical eligibility

• Required by Congress to occur every 3 years unless triaged  
for longer (e.g., bilateral amputations) or shorter time period

• If benefits terminated and appealed, and elected by  
recipient, benefits may continue during the two years plus of  
the appeal

• Medical reviews apply to both SSDI and SSI
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SSI financial “redeterminations” of
eligibility
• SSA Claims Rep at local SSA office reviews income and resources  

every one to six years, or earlier if IRS flags case

• Done by phone, in person or mail

• If unfavorable, entitled to in-person Reconsideration “hearing” with  
benefit continuation through Recon Decision only – if claimant  
appealed within ten days

• If appealed within 60 days, may continue appeal to ALJ, Appeals  
Council and federal courts
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The client lost benefits and all the appeals!
- the four SSI Overpayment strategies

1. Avoid them! Anticipate, cogitate and effectuate plans.

2. Reduce them! Report changes immediately to minimize  
the damage – send notice of receipt of funds and your  
Special Needs Trust and/or spend-down plan, deposit to  
529a ABLE account, etc. – Certified, Return Receipt  
Requested

3. Pay them! SSA limited to taking only 10% FBR.

4. Eliminate them! File bankruptcy.
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SSA Attorney Fee Rules
20 CFR 416.1520(b) - An attorney must file a written request before receiving a fee  
and may not charge any fee that is more than the approved amount

20 CFR 416.1520(e) - SSA does not need to authorize a fee when:

(1) An entity or govt. agency pays from its funds the representative fees and
expenses and (both required):

• The client is not liable “directly or indirectly” for the fee, and

• The attorney submits to SSA in writing a waiver of fees and costs, OR

(2)“A court authorizes a fee for your representative based on the  
representative's actions as your legal guardian or a court-appointed  
representative.”
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SSA Attorney Fee Rules, cont.
POMS Provisions On Fees - GN 03920.005 Representative's Fees 
Subject to SSA's Authorization:

§ B. Fee approval required irrespective of whether –

• The services result in an allowance, reinstatement or disallowance  
action by SSA

• The attorney was ever recognized by SSA as a claimant’s  
representative, or the attorney did not deal directly with or actually  
contact SSA

• The fee is charged to or collected from the claimant or a third party,  
unless the requirements of GN 03920.010B are met
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Attorney Conduct Rules
20 CFR §416.1540 Rules of conduct and standards of responsibility for  
representatives - (b) Affirmative duties:
1. Act with reasonable promptness
2. Assist the claimant in complying with SSA requests
3. “Conduct his or her dealings in a manner that furthers the efficient,  

fair and orderly conduct of the administrative decision-making  
process, including duties to:
i. Provide competent representation to a claimant
ii. Act with reasonable diligence and promptness in representing a  

claimant
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Attorney Conduct Rules, cont.
20 CFR §416.1540 Rules of conduct and standards of responsibility for  
representatives - (c) Prohibited Actions…

2. Charge any fee from any source, directly or indirectly, for services in  
violation of law

3. Make or present false or misleading oral or written statements

9. Refuse to comply with any of our rules or regulations

10. Suggest, assist, or direct another person to violate our rules

11.Advise any claimant or beneficiary not to comply with any of our  
rules
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Not to freak you out, but SSA “disbars”  
about a dozen attorneys every year…
…so play nice!
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The SSI Basics approach to Special Needs  
Planning – how it relates to the rest
• Success depends on the knowledge the SSI income and resources

pieces which we covered this morning
• A good planning approach uses multiple strategies – a spend-down

plan purchasing exempt resources; pay off of debts; pre-purchase of
future services; prepayment of food and shelter for years or for life

• And don’t worry, just when you think you’ve learned everything you
need to know, Congress or SSA changes the rules!
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Questions?
If not asked here, or at this Saturday’s “Stump the Chumps” session,

“POMS SI , first, then…

David Lillesand, Esq.
Lillesand, Wolasky & Hitchcock, P.L.

635 Court Street, Suite 201
Clearwater FL 33756

David@LillesandLaw.com

(727) 330-7895
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Lillesand’s Matrix of Public Benefits for Children and Adults – 2019 

Understanding the relationships between Social Security, SSI, Medicare and Medicaid. 
 

Monthly Checks 
($$$ from SSA) 

Health Insurance 
(CMS or state Medicaid) 
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SSDI, RIB 
 & DAC 

Aka: “Social Security,” “Retirement,” Disability 
Insurance Benefits (DIB), Disabled Adult 
Child, SSDI, Title II or T2 by SSA staff. 

Purpose:  Pays monthly income based on FICA 
contributions during former working years. 

 

Eligibility:  RIB = retired; SSDI = Medically 
disabled per SSA rules and “Fully insured” 
(40 quarters or “credits”) PLUS “currently 
insured” (20/40 rule); payments begin 6 
months after disability onset; DAC = 
benefits paid on parent’s FICA 
contributions. 

 
 
 

 

Medicare 

Aka: “the Red, White and Blue paper ID card” 
 
Purpose:  Part A pays hospitals and limited 
nursing home coverage; Part B pays doctors;  
Part D provides prescription drugs; premium 
costs for Parts B & D. 
 
Eligibility:  Age 65, or Receipt of any SSDI 
payment after 24 month waiting period from date 
SSDI payments began; can reimburse insureds.  
 
Minus:  Doesn’t pay for extended nursing home 
stays; need to purchase supplemental health 
insurance for co-payments and deductibles; or if 
at 100% of Federal Poverty Level, qualify for 
Qualified Medicare Beneficiary(QMB) status to 
have government pay Medicare premiums, 
copays, and deductibles. 
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     SSI 
Aka: Supplemental Security Income, Title XVI or 

T16 by SSA staff. 
 
Purpose:  Provides up to $771 per month for 

food and shelter expenses for elderly or 
persons with severe disabilities. 

 
Eligibility:  Age 65+, OR under age 65 

plus a separate finding of medical 
disability per SSA rules PLUS 
meeting the rules for low income 
(less than $791 countable monthly 
income) and resources of less than 
$2,000 (excluding house, its contents, 
car, personal effects and unlimited 
$$$ in Special Needs Trust and up to 
$100,000 in ABLE account).  

 

 
 
 

 

Medicaid 

Aka: “The Gold Card” (plastic); or with Medicaid 
Managed Care, Medicaid may be through 
private, contracted health insurer’s Medicaid 
HMO with a plastic private insurance card. 

Purpose:  Pays only to doctors, hospitals and 
other medical providers, reimbursement to the 
insured. 
 
Eligibility:  Receipt of at least $1 of SSI triggers 
automatic eligibility for Medicaid in “Section 
1634” states like Florida. 
 
Plus:  No deductibles and co-payments; pays for 
prescription drugs and extended nursing home or 
residential services (LTSS), or Home and 
Community Based Services (HCBS) Medicaid 
Waiver program services. 

  

*  SSDI triggers Medicare after 24 month waiting period. *  SSDI/RIB of less than $791 permits eligibility for concurrent SSI disability benefits.  
*  Receipt of at least $1 of SSI triggers full eligibility for Medicaid per SSA §1634 if state implemented the statute (e.g., F.S. §409.903 in Florida).  

© 2019 David J. Lillesand 

Concurrent 
Benefits 

1* 

3* 

2* 
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INITIAL REQUIREMENTS
Duration: Have condition that has 

lasted or will last 12 months or more
PLUS

SSDI Quarters: Have paid enough 
taxes to be covered at time of onset

OR
SSI Financial: Have low income 

and few assets

If no

No $$ Benefits 
Can be paid by SSA

If yesYes

No

Yes

Yes

Yes

Yes “Old Work”

“New Work”

Yes

1. Is the claimant 
engaging in 

“substantial gainful 
activity?”

2. Does the claimant 
have a “non-severe 

impairment”?

3. Does the claimant 
have an impairment 

which meets or equals 
the Listing of 
Impairments?

4. Can the claimant 
return to any former 
work which he had 

during the previous 15 
years?

5. Given the claimant’s 
Residual Functional 

Capacity, is there any 
other work that the 
claimant can do?

No

No

No

No

The Five Step
Sequential Evaluation Process

[Substantive]

AWARD 
CERTIFICATE 

$$$$$$$ 
(Claimant wins)

Yes

[Common sense translation]

Are you working now?

Do you have a minor problem?

Do you have an extremely 
serious illness, such as terminal 
cancer, that should qualify you 
automatically?

Are you able to return to any 
type of work you did in the last 
15 years?

Given that you are a 
handicapped person, is there 
any other job anywhere 
that you are capable of doing?

NOT DISABLED 
(Claimant loses)

© 2008 David Lillesand, Esq.
www.DavidLillesand.com
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Social Security 
Administration

Processing of Claims

File claim online at  
www.SocialSecurity.gov 
or call 800-772-1213
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SSA Publication, “Understanding Supplemental Security 
Income—2019 Edition” (Document Download Link)

https://www.ssa.gov/pubs/EN-17-008.pdf 
(120-page PDF)

https://www.ssa.gov/pubs/EN-17-008.pdf
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The 2019 Legislative session saw passage of three bills from the Probate 
Modernization Work Group addressing small estates, personal injury claims, and 
wrongful death claims, and other cases where a personal representative is required for 
an estate without assets. The session also saw multiple bills adding substantive and 
procedural duties for guardians, altering the senior property tax deferral program, and 
making many smaller changes that will impact the practice of elder law in the State of 
Oregon. Below are the major bills passed during this session relating to elder law, 
including their official catchlines/summaries, brief practice notes, and links to the 
Oregon Legislative Information System page for each bill. 

HB 2088  

Official Catchline/Summary: Allows Department of Consumer and Business Services to 
restrict or suspend operations of endowment care cemetery for specified reasons. 
Authorizes specified parties to petition for appointment of receiver for endowment care 
cemetery for specified reasons. Authorizes specified parties to petition circuit court to 
require cemetery authority to expend endowment care funds. Authorizes department, in 
collaboration with State Mortuary and Cemetery Board, to adopt rules related to 
endowment care cemeteries. Declares emergency, effective on passage. 

Practice Notes: This bill may prove important for clients looking to care for deceased 
loved ones and for those looking to be buried in an endowment care cemetery. Should 
such clients run into problems with the management or care of such cemeteries, this bill 
provides tools for seeking State assistance rectifying the situation. 

Effective date March 27, 2019. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB2088 

HB 2285  

Official Catchline/Summary: Clarifies receivership proceedings and reporting and notice 
requirements for residential properties that city or county determines are threat to public 
health, safety or welfare. Allows city or county to obtain judgment against property in 
lieu of receivership. 

Practice Notes: Attorneys representing personal representatives, conservators, 
trustees, and others managing properties that may be sitting vacant need to be aware of 
the increased authority that this gives city and county governments to require 
abatement of housing and building code violations. City and county governments can, in 
lieu of having a receiver appointed, get a general judgment for the estimated cost of 
abatement against property that is not being occupied as a dwelling if the estimated 
cost of abatement is greater than 25% of the real market value in the last certified tax 
roll. This judgment can be entered as a lien with priority over nearly all existing liens, 
pursuant to ORS105.445. 
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Effective date January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB2285 

HB 2460 

Official Catchline/Summary: Provides that transferee of tax-deferred homestead is liable 
for amounts of outstanding deferred property taxes due on homestead if transferee is 
using homestead more than 90 days following taxpayer's death and is potential recipient 
of homestead under intestate succession or by devise or received homestead from 
estate of deceased taxpayer or right to homestead by gift or assignment from insolvent 
taxpayer. Provides that transferee of tax-deferred homestead is not] liable for amounts 
of outstanding deferred property taxes due on homestead if transferee receives no 
interest in real or personal property from estate] is using homestead more than 90 
days following taxpayer's death and is potential recipient of homestead under 
intestate succession or by devise or received homestead from estate of deceased 
taxpayer or right to homestead by gift or assignment from insolvent taxpayer. 
Takes effect on 91st day following adjournment sine die. 

Practice Notes: This is the bill that the Elder Law Section put forward during the 2019 
legislative session. This is a fix for situations where a property involved in the senior tax 
deferral program is underwater at the death of the owner. Prior to passage of this law, 
the letter of the statute seemed to suggest an heir was jointly and severally liable for the 
deferred property tax debt, even if that heir took no beneficial interest in the property or 
any other property of the estate. The Oregon Department of Revenue issued a number 
of tax demands to heirs under these circumstances. The bill ensures that an heir is only 
jointly and severally liable if they occupy, lease, or use the property for more than ninety 
days after the death of the deferral program participant, receive the property from the 
estate, or receive the property by gift or assignment from an insolvent owner. 

Effective date September 29, 2019. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB2460 

HB 2524 

Official Catchline/Summary: Requires long term care facilities, residential facilities and 
adult foster homes to inform residents about availability and services of Long Term Care 
Ombudsman and Residential Facilities Ombudsman. Excuses Long Term Care 
Ombudsman from reporting abuse of person who is 65 years of age or older or 
who is residing in long term care facility if report would violate federal law. 
Declares emergency, effective on passage. 

Practice Notes: This bill accomplishes two goals relevant to elder law. First, it provides 
that persons who move into long term care facilities, residential facilities, or adult foster 
homes must be informed of the existence and services of the Long Term Care 
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Ombudsman (LTCO). This will help elder law attorneys in helping clients assert and 
protect their rights as needed in care settings. The bill also removes a potential conflict 
between federal and state law regarding the LTCO being a mandatory reporter for elder 
abuse. 

Effective date May 14, 2019. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB2524 

HB 2587 

Official Catchline/Summary: For purposes of homestead property tax deferral program 
for seniors and persons with disabilities, changes prohibition on homestead with 
outstanding deferred property taxes from being pledged as security for reverse 
mortgage to prohibition on homestead that is pledged as security for reverse mortgage 
from being granted deferral under program. Makes exception for certain homesteads to 
prohibition on reverse mortgages for participation in homestead property deferral 
program for seniors and persons with disabilities]. Takes effect on 91st day following 
adjournment sine die. 

Practice Notes: Understanding this bill requires a bit of legislative history. The senior 
property tax deferral program (the program), in which the State pays a financially 
eligible senior’s property taxes, places a lien against the property, and is repaid with 
interest at sale or transfer of the property, historically allowed for seniors with reverse 
mortgages to participate. After the economic collapse, the program could not sustain its 
financial commitments and needed to be constricted. Among other things, the 
legislature added a prohibition against using a property that was subject to any 
outstanding debt under the program as security for a reverse mortgage. As the 
economy recovered and the program not only became solvent, but started running at a 
surplus, the legislature has moved to loosen the restrictions on participation. In 2012, 
and 2013, the legislature allowed seniors with reverse mortgages to access the program 
if those reverse mortgages had been executed within a period ending on June 30, 2011. 

This bill does two basic things. First, it switches the prohibition on pledging a property 
with outstanding debt under the program as security for a reverse mortgage to a 
prohibition on accessing the program if there is an existing a reverse mortgage. Second, 
the bill exempts reverse mortgages executed on or after July 1, 2011 (i.e. after the 
previous exemption expired) and before January 1, 2017, provided the equity in the 
homestead is 40% or more. The January 1, 2017 date is based on a change in federal 
standards for reverse mortgages that went into effect for reverse mortgages on or after 
that date and requires an analysis of the borrower’s ability/willingness to pay taxes and 
requires a life-expectancy set-aside for those taxes if there are concerns. This federal 
change makes it extremely unlikely that any senior with a reverse mortgage executed 
on or after January 1, 2017 would qualify for the program. These changes are important 
to keep in mind for estate planning and Medicaid planning as both a reverse mortgage 
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and the senior property tax deferral program can both be useful tools in those 
processes. 

Effective date September 29, 2019. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB2587 

HB 2598 

Official Catchline/Summary: Permits creation of certain noncharitable business purpose 
trusts. Permits creation of certain noncharitable business purpose trust] trusts. 
Provides exemption from statutory rule against perpetuities for certain noncharitable 
business purpose trust] trusts if terms of trust expressly] clearly elect exemption. 

Practice Notes: This bill came forward to address concerns of owners of purpose driven 
business who want to ensure the purpose of their business carries on after they retire or 
die. Oregon currently has statutes allowing for benefit corporations, which allow for a 
charitable mission to be incorporated into a for profit business’ structure, and allowing 
for non-charitable purpose trusts, which exist without a specified beneficiary for the 
purpose of accomplishing a specific non-charitable mission. However, benefit 
corporations are easily changed by future owners and purpose trusts are limited to 
ninety years by the rule against perpetuities. This bill addresses these shortcomings by 
creating a new type of trust called a stewardship trust with several specific traits, 
including the new positions of “trust enforcer” and “trust stewardship committee.” A 
stewardship trust: 

• Must be created for a business purpose, that purpose can seek economic and 
noneconomic benefits; 

• May hold an ownership interest in any corporation, partnership, limited 
partnership, cooperative, limited liability company, limited liability partnership, or 
joint venture; 

• Must have a trust enforcer who is not a trustee or a member of the trust 
stewardship committee. The trust enforcer is not a beneficiary of the trust but has 
all the rights of a qualified beneficiary. The trust enforcer has a fiduciary duty to 
enforce the terms and purpose of the trust. A trust can appoint one or more trust 
enforcers and provide a method for appointing successors, if no trust enforcer is 
acting, the court shall name one or more trust enforcers. If more than one trust 
enforcer is acting, action may be taken by a majority of the persons acting as 
trust enforcers.  

• Must have a trust stewardship committee with at least three members, each of 
whom shall exercise authority as a fiduciary. The initial trust stewardship 
committee members can be named in the trust, along with successors or a 
process for selecting successors. If there is a vacancy on the trust stewardship 
committee that must be filled, it shall be filled in the following order of priority: 
according to the trust, by a person appointed by unanimous agreement of the 
trust enforcer(s), or by a person appointed by the court. Generally, the trust 
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stewardship committee may act by a majority vote. Unless otherwise provided in 
the trust, the trust stewardship committee shall have the following powers in 
carrying out the purposes of the trust and after notice to the trust enforcer(s): 

o Remove a trustee, with or without cause; 
o Appoint one or more successor trustees or co-trustees; 
o Remove a trust enforcer, with or without cause 
o Remove a member of the trust stewardship committee by unanimous vote 

of all other members of the trust stewardship committee; 
o Direct distributions from the trust; and 
o Exercise all rights of the trustee, including voting stock; 

• Trust stewardship committee members and trust enforcers may resign with 30 
days’ notice to the trustee, all trust enforcers, and all members of the trust 
stewardship committee, or upon approval of a court, unless otherwise provided in 
the trust; 

• Trust stewardship committee must send a report to the trustee and to the trust 
enforcer(s) at least annually showing receipts and disbursements and listing trust 
property and liabilities and keep the trustee and trust enforcer(s) reasonably 
informed to allow them to fulfill their duties; 

• Trustee shall act on direction of the trust stewardship committee unless 
manifestly contrary to the trust or a breach of fiduciary duty. Trustee is only liable 
for willful misconduct, not for reliance on documents provided by the trust 
stewardship committee or the trust enforcer(s); 

• May be modified or terminated by unanimous action of the trust stewardship 
committee and the trust enforcers; 

• Upon termination, all remaining property shall be distributed as the terms of the 
trust provide, or if the terms of the trust do not provide for complete distribution of 
the property, as a court determines to be consistent with the purposes for which 
the trust was created; 

• Can elect to be exempt from the rule against perpetuities by specific reference to 
ORS 105.965(8) and by provision for a specific duration in excess of ninety years 
or provision for an indefinite duration. 

This could be a powerful new estate/succession planning tool for business owners with 
a passion for serving their communities who want to ensure that service lives on. 
However, attorneys will need to be very careful and specific in drafting to ensure that all 
of the statutory requirements are properly embodied in the trust to ensure it is able to 
take advantage of the new provisions. Additionally, attorneys representing a settlor, or 
any fiduciary involved in a stewardship trust, should send a detailed letter to their 
client(s) outlining their duties under the trust. Attorneys also need to be very careful in 
representing parties related to a stewardship trust to avoid conflicts of interest that might 
arise from serving more than one party. As this is a brand new type of trust in Oregon, it 
will be important for attorneys to look to other states, such as Delaware, where similar 
trusts have been attempted and to share with each other as appropriate documents are 
developed. 

Effective date January 1, 2020. 
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https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB2598 

HB 2601 

Official Catchline/Summary: Limits guardian's authority to limit protected person's 
preferred associations with third parties. Permits interested person to move court to 
review guardian's power to limit protected person's associations and requires court to 
conduct hearing. Permits court to remove guardian for unreasonably limiting 
protected person's associations or failing to perform certain duties. Requires 
guardian to utilize substituted judgment standard for making decisions on behalf of 
protected person. Permits guardian to utilize best interest standard if guardian is unable 
to determine protected person's preferences. 

Practice Notes: This bill is the result of a few years of back and forth over promoting 
self-determination for protected persons and protecting against guardians improperly 
denying access to protected persons. It makes a number of procedural changes and 
codifies many things that guardians were generally already doing, but it does so in a 
manner that is vague and increases the exposure of guardians to litigation. The 
changes made by this bill include, but are not limited to: 

• Prohibiting a guardian from limiting “a protected person’s preferred associations” 
unless specifically allowed by a court or if “necessary to avoid unreasonable 
harm to the protected person’s health, safety or well-being.” The bill provides no 
definition of “preferred associations,” but does state that, for protected persons 
who cannot communicate, “preferred associations” will be presumed based on 
prior relationships.  

• Creating a motion process to challenge restrictions on association with a 
mandatory hearing, which can result in removal as guardian and an award of 
attorney fees and costs associated with the motion if a guardian is found to have 
unreasonably limited association. 

• Requiring the guardian to 
o “become or remain personally acquainted with the protected person, and 

maintain sufficient contact with the protected person, including through 
regular visitation, to know the protected person’s abilities, limitations, 
needs, opportunities and physical and mental health.”  

o Get to know, to the extent practicable, the protected person’s values and 
preferences and including the protected person in decision making.  

o Make “reasonable efforts to identify and facilitate supportive relationships 
and services.”  

o Make the decision they reasonably believe the protected person would 
make, based on previous or current instructions, preferences, opinions, 
values, and actions, to the extent known or reasonably ascertainable, 
unless that decision would unreasonably harm or endanger the protected 
person. 

o Decide in the protected person’s best interest based on information from 
professionals and interested persons, information the guardian believes 
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the protected person would consider, and other factors a reasonable 
person would consider, including consequences for others, only if the 
guardian is unable to make a decision the protected person would make. 

• Adding an item to the annual guardian’s report regarding any limitations on 
association. 

Given the extensive nature of these changes, attorneys should review the statute in 
detail, update the letter sent to newly appointed or prospective guardians regarding their 
duties as guardian, update guardian report forms, and send a letter to all existing 
guardian clients to advise them of these changes before they go into effect on January 
1, 2020. 

Effective date January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB2601 

HB 3006 

Official Catchline/Summary: Modifies procedures for probate of estate with no known 
assets. Allows personal representative to file statement in lieu of certain required 
accountings if distributees of estate consent in writing. 

Practice Notes: This is the first of the three bills put forward by the Probate 
Modernization Work Group this session. This bill establishes procedures for probate in 
cases where there are no assets in the probate estate, but a personal representative 
(PR) is needed to pursue a wrongful death claim, obtain medical records, or deal with 
other affairs of the decedent. The bill waives or defers many requirements of the 
probate process that don’t make sense in the absence of assets, doing the following: 

• Adding an option to state in the petition for probate that the estate has no assets 
and, in such cases, requiring a statement of the purpose for appointing a PR 

• Waiving the bond, the publication of notice, the declaration of compliance and 
notice to creditors, and the deadline for allowance or disallowance of claim, 
unless assets are later discovered; 

• Allowing for an inventory to be filed stating no property of the estate has come 
into the knowledge or possession of the PR and requiring the filing of a 
supplemental inventory if property of the estate comes into the knowledge or 
possession of the PR at a later date; 

• Allowing for a verified statement in lieu of annual accounting, similar in form to 
the verified statement in lieu of final accounting; and 

• Allowing for a motion to close the estate, with requirements established in the bill, 
in lieu of a final accounting. 

Effective date January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB3006 
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HB 3007 

Official Catchline/Summary: Modifies provisions relating to small estates. Clarifies that 
execution of bargain and sale deed does not place personal representative of estate in 
chain of title to property conveyed, except under certain circumstances. Clarifies 
procedure for opening and examination of contents of safe deposit box of decedent. 

Practice Notes: This is the second of three bills from the Probate Modernization Work 
Group. The bill modifies the process for use of the small estate affidavit (affidavit) in 
probate proceedings involving estates with less than $75,000 in personal property and 
$200,000 in real property. The modifications include, but are not limited to 

• Specifying that the fair market value of the estate is determined at the time of the 
death of the decedent or, if the date of death is more than one year before the 
date of filing, then within 45 days of the filing; 

• Prohibiting use of the affidavit if the affiant would be disqualified from acting as a 
personal representative or if person has been convicted of a felony in Oregon or 
another jurisdiction; 

• Providing a process for filing an amended affidavit; 
• Specifying that if the value of the property of the estate exceeds the limitations 

for a small estate, the authority of the affiant is terminated and a personal 
representative must be appointed; 

• Increasing the information that must be disclosed in an affidavit; 
• Providing notice of the duty of others to pay to the affiant any debt owed to the 

decedent and to turn over property of the decedent to the affiant and requiring 
notice of those duties to be included on the first page of the affidavit, which must 
be sent to potential debtors and creditors; 

• Updating the process for compelling payment of debt or transfer of property; 
• Prohibiting creditor from using summary review provisions if a claim was properly 

presented and disallowed and summary review was not sought within the time 
required; 

• Allowing attorney fees to a prevailing party in cases in which a court finds an 
affiant filed a motion to compel payment of a debt or delivery of property without 
an objectively reasonable basis, or the other party refused to deliver the property 
or pay the debt without an objectively reasonable basis; 

• Specifying the procedure for claims against a small estate; 
• Updating the process for the court to make a summary determination of a claim 

against a small estate; 
• Affirming that the affiant is a fiduciary with a general duty to administer, preserve, 

settle, and distribute the estate and prohibiting commingling of property of estate 
with that of the affiant or any other person; 

• Updating rules on selling or transferring property of the estate; 
• Detailing liability of the affiant, including liability for losses due to neglect, 

commingling, self-dealing, or negligence in administration of the estate; 
• Removing automatic transfer provisions; and 
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• Updating process for an heir, beneficiary, or creditor to obtain amounts owed 
from estate through summary review. 

The bill also clarified ORS 112.238, which allows a petition to show that a writing was 
intended to be a decedent's will, even if not properly executed, along with numerous 
other provisions that required clerical amendments to adapt to the substantive changes 
in the small estate statutes. 

Effective date January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB3007 

HB 3008 

Official Catchline/Summary: Requires approval by probate court of settlement of 
personal injury claim or wrongful death claim arising out of injuries to decedent. Modifies 
provisions relating to probate proceedings related to personal injury claims and wrongful 
death claims. Modifies provisions relating to misstatement of value of asset in certain 
probate inventories and accounts. 

Practice Notes: This is the last of the three bills put forward by the Probate 
Modernization Work Group this session. This bill addresses the probate process for 
cases where there is a personal injury (PI) or wrongful death (WD) claim attached to the 
decedent. It makes the following changes in PI and WD cases: 

• Clarifying that a PR can petition for court approval of a settlement without having 
filed a claim on the underlying PI or WD matter; 
 

• Requiring that a petition to approve a PI or WD settlement must include a 
declaration: 

o Stating whether the claim is PI or WD; 
o Describing the incident leading to injury/death and the injuries incurred; 
o Stating the amount of the claim, the settlement, the attorney fees and 

costs, any reimbursements owed under ORS 30.030(3) and, for PI, 
ORS416.540, and any PR fee attributable to a WD claim; 

o Stating reasons for settlement and efforts to maximize recovery; 
o Stating the attorney has examined the applicable medical records; and 
o Explaining why it is appropriate to settle; and 

• Requiring the court, in cases where a PI claim that has not been adjudicated or 
settled is the only asset of the estate, to defer bond until settlement is approved 
and accept an update on the status of the PI case in lieu of an accounting. 

HB 3008 also provides the following in cases where the sole purpose of filing a probate 
is to appoint a PR to pursue a WD case: 
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• The following must be included with the petition to appoint PR: 
o A statement that the petitioner is filing for the sole purpose of pursuing a 

WD claim; 
o The names relationship to decedent, and post office address of 

beneficiaries, and age of minor beneficiaries; and 
o A statement that reasonable efforts have been made to locate and identify 

all beneficiaries and indicating any omissions; 
• Information must be sent to the beneficiaries and to Department of Human 

Services (DHS) and Oregon Health Authority (OHA) (this notice goes to the 
Estate Administration Unit (EAU)): 

o Title of the court in which the estate is pending and the case number; 
o Name of decedent and place and date of death; 
o Name and address of PR, attorney for the WD case, and attorney for the 

estate; 
o Date of the appointment of the PR; and 
o Statement that beneficiaries’ rights may be affected and information can 

be obtained from court, attorneys, or PR in notices to beneficiaries or 
whatever DHS/OHA require by rule in notices to EAU; 

• If the PR has actual knowledge that the petition omitted a beneficiary, the PR has 
a duty to make reasonable efforts to find the beneficiary and send them notice; 

• The following requirements are waived if no assets are discovered: 
o Information to devisees, heirs, and interested persons under ORS 

113.145; 
o Publication of notice; 
o PR Bond; 
o Proof of compliance of diligent search under ORS 115.003; and 
o Inventory; 

• PR may file an annual status report on the WD case in lieu of an accounting; 
• PR may file a motion to close rather than a final accounting. The motion to close 

may be filed after the resolution of the WD claim and distribution of any funds 
recovered, but no sooner than 4 months after notice to beneficiaries and EAU. 
The motion must: 

o State no assets have been found and the WD claim has been resolved; 
o Include receipts or other evidence of distribution of the WD claim 

proceeds; and 
o Be sent to each beneficiary not less than 20 days before the time for filing 

objections; 
• PR is discharged by granting of motion to close and that discharge may only be 

challenged for one year after the judgment is entered; and 
• WD settlement proceeds must be placed in the IOLTA account of the attorney for 

the PR in the WD or probate case or a court restricted account before being 
distributed pursuant to ORS 30.030. 

The bill also updates the PR fee statute to add PI and WD proceeds to the amount of 
the estate for calculating the fee and clarify that the highest correctly reported value of 
each asset is to be use in the calculation, excluding any materially misstated values. 
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Finally, the bill adds any county where a PI or WD claim could be maintained to the list 
of acceptable venues for a probate. 

Effective date January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB3008 

The report of the Probate Modernization committee, providing additional details 
regarding HB 3006-3008 can be found at the end of these materials. 

HB 3447 

Official Catchline/Summary: Increases certain filing fees, motion fees, settlement 
conference fees, trial fees, fees for writs of garnishment, marriage solemnization fees 
and prevailing party fees. Directs State Court Administrator to study issues relating to 
courts.] Declares emergency, effective on passage.  

Practice Notes: HB 3447 raises filing fees for filings on or after October 1, 2019. The 
filing fees most relevant to elder law will be increased to the following: 

• Guardianship $124 
• Petition to appoint PR or conservator for estate with value: 

o Less than $50,000 $278 
o $50,000 or more, but less than $1 million $591 
o $1 million or more, but less than $10 million $882 
o More than $10 million $1,176 

• Accounting for estate or conservatorship with value 
o Less than $50,000 $35 
o $50,000 or more, but less than $1 million $298 
o $1 million or more, but less than $10 million $591 
o More than $10 million $1,176 

Effective date July 23, 2019 (New fees effective October 1, 2019). 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/HB3447 

SB 20 

Official Catchline/Summary: Consolidates eligibility for services to children and adults 
with developmental disabilities. Modifies types of developmental disability services that 
may be offered, and] eligibility for services and entities that may deliver services. 
Establishes new terminology. 

Practice Notes: The changes in this bill may come into play for attorneys helping 
implement special needs planning and other supports for adults with developmental 
disabilities. The bill grants individuals receiving developmental disability services 
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through the Department of Human Services the right to be informed about their services 
and to be included to the greatest extent practicable in the decision-making process for 
these services, including decisions about where to live, who to receive services from, 
and what is important in quality assurance for those services. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB20 

SB 31 

Official Catchline/Summary: Permits Oregon Public Guardian and Conservator to 
establish county, regional and statewide high-risk teams to determine options available 
for addressing safety risks facing highly vulnerable adults. Permits Oregon Public 
Guardian and Conservator to establish county, regional and statewide high-risk teams 
to determine] identify options available for addressing safety risks facing highly 
vulnerable adults. Permits high-risk teams to disclose protected health information and 
other confidential information in certain situations. 

Practice Notes: This bill codifies and expands the Oregon Public Guardian and 
Conservator’s (OPGC) screening process, using high-risk teams of area service 
providers to identify those most in need of intervention and working to find appropriate 
interventions, up to and including use of the OPGC and state hospital if no less 
restrictive alternatives are viable. Elder law attorneys should identify the entities 
involved in the high-risk team in their area both as a resource for clients whose needs 
have grown to exceed their resources and to consider making themselves available in 
cases where a guardian is necessary but the OPGC is unable to intervene due to 
service priorities and budget constraints. 

Effective date, January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB31 

SB 163 

Official Catchline/Summary: Provides that Oregon 529 Savings Board may collect 
certain fees to defray costs of ABLE program. Takes effect on 91st day following 
adjournment sine die. 

Practice Notes: This bill allows for application, account, and administrative fees to be 
collected to defray the cost of the ABLE program. Attorneys should inform clients of this 
change when considering the use of an ABLE account for special needs planning. Also, 
since many states’ ABLE programs allow out-of-state individuals to maintain accounts 
and offer a variety of costs, access options, and investment options, attorneys should 
encourage clients to shop around to ensure the ABLE program they choose best meets 
their needs. 

Effective date, September 29, 2019. 
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https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB163 

SB 178 

Official Catchline/Summary: Permits health care representative to make election for 
hospice treatment on behalf of incapacitated principal with terminal condition who does 
not have valid advance directive. 

Practice Notes: This bill clarifies the powers of an unappointed health care 
representative to elect hospice treatment. An unappointed health care representative 
can act under ORS 127.635 if an individual is incapable, does not have a health care 
representative appointed in an advance directive or appointment of health care 
representative, and has a terminal condition, is permanently unconscious, has a 
condition in which life support would cause permanent and severe pain without causing 
meaningful improvement, or has a progressive illness that will be fatal and has reached 
a stage where the individual is consistently and permanently unable to communicate by 
any means, swallow food or drink, care for themselves, and recognize family and 
others, when that condition is very unlikely to substantially improve. Under those 
circumstances, the first available of the following becomes the unappointed healthcare 
representative: guardian, spouse, adult chosen by others on this list, majority of adult 
children, either parent, or any adult relative or friend. Under the new provisions of this 
bill, the unappointed heath care representative may elect hospice treatment, which 
focuses on palliative care, including care for acute pain and symptom management, 
rather than curative treatment, provided to an individual with a terminal condition. 

Effective date, January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB178 

SB 294 

Official Catchline/Summary: Authorizes annexation of land to pioneer cemetery 
maintenance district upon petition by owner and approval of governing body of district. 
Requires board of affected counties to file boundary change with county assessor and 
Department of Revenue. 

Practice Notes: This is an estate and burial planning consideration for clients in rural 
areas that have land outside of the urban growth boundaries of all Oregon cities. Such 
clients may petition for land to be annexed to an existing pioneer cemetery maintenance 
district if they wish that land to be held and maintained as a pioneer cemetery under 
ORS 265. This may be particularly appealing to clients with longstanding family land 
holdings and multi-generational family history in Oregon. 

Effective date, January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB294 
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SB 361 

Official Catchline/Summary: Modifies prudent investor rule to allow trustee to consider 
settlor's or beneficiaries' personal values, including settlor's or beneficiaries' desire to 
engage in sustainable or socially responsible investment strategies aligning with 
settlor's or beneficiaries' social, environmental, governance or other values or beliefs, 
and beneficiaries' financial needs, when making investment decisions. Modifies prudent 
investor rule to allow trustee to consider settlor's or beneficiaries' personal values, 
including settlor's or beneficiaries' desire to engage in sustainable or socially 
responsible investment strategies aligning with settlor's or beneficiaries' social, 
environmental, social and] governance factors of investments] or other values or 
beliefs, and beneficiaries' financial needs, when making investment decisions.  

Practice Notes: This bill was put forward by the sustainable futures section to address 
concerns over comments promulgated with the Uniform Prudent Investor Act and at the 
legislative hearings when Oregon adopted its prudent investor act that created an 
ambiguity regarding whether environmental, social, and governance factors can be 
considered by trustees when investing. The bill makes clear that trustees can consider 
any factors the trust directs them to consider regarding how to invest, “including whether 
to engage in one or more sustainable or socially responsible investment strategies in 
addition to or in place of other investment strategies, with or without regard to investment 
performance.” The bill also added two new circumstances to be considered when selecting 
investments. First, “the intent, desire and personal values of the settlor, including the 
settlor’s desire to engage in sustainable or socially responsible investment strategies that 
align with the settlor’s social, environmental, governance or other values or beliefs to the 
extent known by the trustee.” Second, “the needs of the beneficiaries, including but not 
limited to the beneficiaries’ personal values and desire that the trustee engage in 
sustainable or socially responsible investing strategies that align with the beneficiaries’ 
social, environmental, governance or other values or beliefs, as well as the financial needs 
of the beneficiaries.” 

Effective date, January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB361 

SB 376 

Official Catchline/Summary: Directs guardian to deliver notice of order of appointment to 
certain persons. Directs court to order guardian to file motion to terminate protective 
proceeding or supplement guardian's report if guardian indicates guardianship should 
not continue or fails to support continuing need for guardianship. Directs court to order 
show cause hearing if guardian fails to comply with order. Directs court to serve copies 
of orders upon certain persons. 

Practice Notes: SB 376 adds a notice requirement after the appointment of a guardian 
similar to the notice of appointment of a personal representative. After a guardian is 
appointed, the guardian must send notice to the entities listed in ORS 125.060 (3) (and 
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therefore ORS 125.060 (8)) and file proof of service within 30 days of appointment. The 
notice must include: 

• Title of court and case number; 
• Name and address of protected person, guardian, and the attorney for each, if 

any; 
• Date of appointment; 
• Description of guardian’s authority and limitations; and 
• Statement advising recipients that protected person has the right to seek removal 

of guardian and/or termination of guardianship. 

SB 376 also adds requirements related to the annual guardian’s report. If a guardian 
indicates a guardianship should not continue or does not provide “adequate information 
in the report supporting the continuing need for the guardianship,” the court shall order 
the guardian to provide supplemental information or move to terminate the 
guardianship. If the guardian fails to provide information or file the motion to terminate 
within 30 days, such failure is made grounds for removal of the guardian, and the court 
is required to hold a show cause hearing. The court is required to send notice of any 
order issued under these new provisions. 

In practice, these changes likely mean attorneys should be advising guardian clients to 
provide greater detail in annual reports indicating why a guardianship should continue. It 
is unclear exactly what information will be required and attorneys would be well advised 
to reach out to their local probate departments for guidance on how each county intends 
to implement this provision as there is no standard articulated in the bill. 

Effective date, January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB376 

SB 454 

Official Catchline/Summary: Transfers administration of Uniform Disposition of 
Unclaimed Property Act, unclaimed estates and escheating funds from Department of 
State Lands to State Treasurer. Eliminates additional requirements for recovering 
proceeds of unclaimed United States savings bonds. Becomes operative July 1, 2021. 
Takes effect on 91st day following adjournment sine die.  

Practice Notes: Elder law attorneys need to watch for upcoming administrative rules and 
policies related to this chance in administration of the unclaimed property act to ensure 
they are following correct procedures for checking for unclaimed property and retrieving 
any such property as appropriate for clients and estates. 

Effective date, September 29, 2019. Operative dates start phasing in July 1, 2021. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB454 
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SB 474 

Official Catchline/Summary: Reduces length of time of parental desertion or 
abandonment of child resulting in forfeiture of parent's intestate share of child's estate or 
parent's interest in property transferred from child to parent by transfer on death deed in 
parental forfeiture action to one year if person who would benefit from forfeiture is child 
or sibling of deceased child or three years for all others. Modifies] Reduces length of 
time of parental desertion or abandonment of child resulting in forfeiture of parent's 
intestate share of child's estate and] or parent's interest in property transferred from 
child to parent by transfer on death deed in parental forfeiture action to one year if 
person who would benefit from forfeiture is child or sibling of deceased child or 
three years for all others. Modifies burden of proof in parental forfeiture action to 
preponderance of evidence if person who would benefit from forfeiture is child or 
sibling of deceased child. Extends deadline for commencing parental forfeiture action 
to no later than one year after decedent's date of death if notice to interested persons 
not published. Prohibits parent or stepparent who abandoned child from receiving 
damages for wrongful death of child. Declares emergency, effective on passage.  

Practice Notes: Elder law attorneys who deal with probate administrations, especially 
those with wrongful death and/or personal injury claims, need to be aware of this 
change in parent and stepparent forfeiture timelines. The changes related to intestate 
estates are effective in estates commenced prior to the effective date of the statute if 
the estate is pending on the effective date. This means that attorneys representing 
personal representatives need to assess their open intestate estates to ensure these 
rules do not apply and attorneys representing heirs or potential heirs need to reevaluate 
whether forfeiture rules apply. 

Effective date, June 20, 2019. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB474 

SB 729 

Official Catchline/Summary: Modifies Elderly Persons and Persons With Disabilities 
Abuse Prevention Act to apply to elderly persons who are residents of long term care 
facilities. 

Practice Notes: The current definition of “elderly person” in ORS 124.005, which 
provides definitions for restraining orders based on abuse of elderly persons and 
persons with disabilities has an exclusion for persons who are covered by the long term 
care resident abuse reporting requirements in ORS 441.640-441.665. This bill removes 
that exception, making all persons 65 years old or older “elderly persons” for purposes 
of ORS 124.005 -124.040. This bill allows persons age 65 or older who are residents in 
long term care settings to access the same restraining order protections available to all 
other persons age 65 or older. 
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https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB729 

Effective date, January 1, 2020. 

SB 783 

Official Catchline/Summary: Modifies requirement to notify Attorney General of elder 
abuse proceeding, making failure to notify not jurisdictional defect. Conditions entry of 
judgment for plaintiff on proof of notice. 

Practice Notes: The current service requirement in ORS 124.100 (6) has been 
interpreted by the Oregon Court of Appeals as being a jurisdictional issue, requiring 
dismissal of claims where notice was not served on the Attorney General within 30 days 
of commencing the action. Bishop v. Waters, 280 Or App 537, 548-549 (2016). SB 783 
expressly states “Failure to mail a copy of the complaint or pleading is not a 
jurisdictional defect and may be cured at any time prior to the entry of judgment.” The 
bill further prohibits the court from entering judgment until proof of mailing to the 
Attorney General is filed. The bill does not apply to actions initiated before the effective 
date, regardless of whether a judgment has been entered or not. 

Effective date, January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB783 

SB 815 

Official Catchline/Summary: Requires residential care facilities to provide written notice 
to applicants for admission and to current residents upon request regarding services, 
types and level of care, potential for resident to be required to leave facility if facility can 
no longer meet resident's needs for care and services, possibility of resident not being 
permitted to return to facility if resident leaves facility for acute care and resident's right 
to appeal facility's decision to remove resident or to not permit resident to return after 
receiving acute care. Establishes requirements for written notice. Extends, for one 
year, deadline for residential care facilities to report on quality metrics and for 
Department of Human Services to publish report on residential care facilities' 
quality metrics. Takes effect on 91st day following adjournment sine die. 

Practice Notes: The notice required by this statute will be helpful in explaining to 
guardian and Medicaid clients the limits on what a given facility can provide and are 
something attorneys should draw attention to when working with clients to facilitate 
placements. 

Effective date, September 29, 2019. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB815 
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SB 1039 

Official Catchline/Summary: Authorizes appointment of health care advocate to make 
health care decisions for individual with developmental disability receiving services 
through individualized written service plan if individual does not have guardian or health 
care representative. Specifies requirements for appointment of health care advocate, 
restrictions on health care advocate and rights of individual for whom health care 
advocate has been appointed.  

Practice Notes: This bill provides for appointment of a “health care advocate” as an 
alternative to guardianship for making health care decisions for individuals with 
developmental disabilities who receive developmental disability services under an 
individualized written service plan (IWSP). An individual can have a health care 
advocate named for them if they are incapable of making medical decisions according 
to a court or treating physician and have no guardian and no health care representative. 
A health care advocate must initially be approved by two-thirds of the IWSP team, 
including the individual for whom decisions will be made. A health care advocate serves 
for one year and can be reappointed by a majority of the IWSP team. The bill provides a 
number of decisions that the advocate is not allowed to make, such as withholding life 
support, most experimental treatments, and use of seclusion or restraint. The bill also 
provides that any treatment requiring hospitalization or general anesthesia must be 
approved by a majority of the IWSP team in an in-person meeting with documented 
consideration of alternatives, risks, benefits, impact of the treatment, and any expressed 
preference of the individual. The bill provides procedural safeguards for informing the 
individual and allowing the individual to challenge the advocate chosen and to protest 
any decision made by the advocate. A protest by the individual revokes the decision 
and the advocate’s authority related to that decision and must be communicated to the 
relevant medical provider by the advocate or IWSP team. 

This process can be a boon to families of individuals with developmental disabilities 
operating under supported decision-making agreements and otherwise trying to avoid 
the appointment of a guardian to encourage independence. Once this bill goes into 
effect, this will be one of the alternatives that attorneys will need to help clients consider 
prior to petitioning for guardianship, pursuant to ORS 125.055 (2)(g). 

Effective date January 1, 2020. 

https://olis.leg.state.or.us/LIZ/2019R1/Measures/Overview/SB1039 
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I. Introductory summary 
 
Oregon adopted its probate statutes in 1969. Although the legislature has amended the 
statutes through the years, amendments had been piecemeal and the probate statutes 
had not undergone a thorough review since 1969. Some sections needed updating due 
to changes in society and some sections needed clarification because lawyers working 
with these sections reported uncertainty about their meanings. The goals of the project 
have been to clarify and modernize statutory sections as appropriate, while leaving 
intact the parts of the probate statutes that work well.   
 
II. History of the project 
 
In October 2013, the Oregon Law Commission (“OLC” and “Commission”) appointed 
the Probate Modernization Work Group (“Work Group”) to review and recommend 
changes to the Oregon probate statutes. Members of the Work Group came from the 
Estate Planning and Administration Section, the Elder Law Section, the Oregon 
Bankers Association, the Oregon Land Title Association, the Department of Justice, 
and the Circuit Courts (both probate judges and staff). The Work Group began working 
through the probate statutes and beginning in 2015 recommended bills that have been 
enacted into law by the Oregon Legislature. The following bills, with changes to the 
chapters indicated, have been enacted:  Senate Bill 379 (2015) (Chapter 112); House 
Bill 4102-A3 (2016) (Chapter 111 and technical corrections to Chapter 112); House Bill 
2986 (2017) (Chapters 111, 113, 114, 115, and 116, and related Chapters 18 and 125). The 
Work Group now has recommendations for changes to Chapters 113, 114, 115, 116.  
Legislative Counsel has prepared HB 3006, HB 3007, and HB 3008 with these changes.   
 
The current Work Group members are:  Lane Shetterly, Chair of the Work Group, OLC 
Commissioner and Attorney; Sandy Weintraub, Director of the Oregon Law 
Commission ; Susan N. Gary, Reporter for the Work Group, OCL Commissioner and 
Professor at University of Oregon School of Law; Marisa N. James, Senior Deputy 
Legislative Counsel; Cleve Abbe, Lawyers Title of Oregon LLC; Kathy Belcher, 
Attorney; Victoria Blachly, Attorney;  Susan Bower, Department of Justice Charitable 
Activities Section; Judge Claudia Burton, Marion County; Retired Judge Rita Cobb, 
Washington County; Shannon Conley, Attorney;  John Draneas, Attorney; Heather 
Gilmore, Attorney; Christopher Hamilton, Attorney; Robin Huntting, Clerk in the Civil 
Case Unit for Clackamas County; Sara Kearsley, Attorney; Rebecca Kueny, Attorney; 
Bryan Marsh, Probate Coordinator/Attorney: Oregon Judicial Department;  Gretchen 
Merrill, Senior Assistant Attorney General: Oregon Department of Justice; Rick Mills, 
Policy Analyst: Oregon Department of Human Services; Jeff Petty, Clackamas County 
Probate Coordinator; Bonnie Richardson, Attorney;  Matthew Schrumpf, Assistant 
Attorney General: Oregon Department of Justice;  Ken Sherman, Attorney; Linda 
Thomas-Bush, VP & Senior Trust Officer: U.S. Bank; Jennifer Todd, Attorney; Amy 
Zubko, Oregon State Bar.  P.  Jeff Cheyne, Attorney, was a valued member of the Work 
Group until his untimely death. 
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III. Statement of the problem area and objectives of the proposal 
 
Technological and social changes have affected the way people manage and dispose of 
their property. Lawyers working with the probate statutes have identified ways in 
which the statutes could be improved, both by modernizing some provisions and by 
clarifying provisions where the language is unclear.  
 
The probate statutes provide two options for probate: (1) full probate, which in Oregon 
is not as burdensome as in some states but has more requirements and therefore costs 
more than in other states, and (2) a small estate affidavit process, which is limited to 
estates defined as small in terms of property and lacks some of the requirements of 
notice that a full probate has. For some estates, the protections of a full probate may 
not be needed, but a personal representative may be necessary to transfer an asset, 
exercise a power of appointment, or bring a wrongful death proceeding.  
 
The proposed amendments provide better guidance for people administering small 
estates and better protection for creditors of the decedent and heirs or beneficiaries.  
The proposal also provides a more streamlined process for a probate that must be 
opened but has no assets, including guidance about what happens when assets are 
discovered, and provides specific rules for estates involving wrongful death claims. 
 
IV. Review of legal solutions existing or proposed elsewhere 
 
The Work Group approached the project by using the ORS provisions as the baseline.  
The Work Group was provided with a copy of the sections of the Uniform Probate Code 
(“UPC”) that correspond to the topics being discussed. The UPC had been annotated to 
indicate where the UPC differs from the ORS, so the Work Group could discuss those 
differences and decide whether to recommend something similar to the UPC for a 
particular provision. In addition, the Work Group considered statutes from other states 
where appropriate, including the Washington nonintervention probate statutes. 
 
V. The proposal 
 
Legislative counsel drafted three bills to carry out the proposal.  These bills are 
described separately, in the order of the bill number.  HB 3006 adopts rules for 
estates with no known assets, HB 3007 amends the rules for small estates 
administered by affidavit, and HB 3008 adopts rules for estates with personal injury 
or wrongful death claims. 
 
A. HB 3006 – This bill amends Chapters 113, 115,  and 116. 
 
HB 3006 creates procedures that improve the administration process for an estate with 
no known assets that require administration (a “no-asset estate”).  Sometimes a 
probate estate must be opened in order to give a personal representative authority, 
even though no assets will be distributed through the estate.  For example, a personal 
representative may need to be appointed only to exercise for the limited purpose of 
exercising a power of appointment over an otherwise non-probate asset.  The 
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amendments in HB 3006 relieve a no-asset estate of some requirements necessary in 
a full-probate. The requirements that do not apply are imposed to protect estate assets, 
so if an estate has no known assets, the requirements are not needed. If assets are later 
discovered, the personal representative must file an amended inventory with the court 
and comply with rules that did not apply when the personal representative believed 
that the estate had no assets. The amendments create a procedure for a personal 
representative to follow when the personal representative learns about or obtains 
assets in what had been a no-asset estate. 
 
The Work Group understands that at the most literal level a decedent will almost 
always leave some assets, even if nothing more than clothes and personal items. The 
Work Group’s reference to a “no asset estate” is intended to refer to estates where any 
assets are de minimis but the estate nonetheless requires probate administration for 
reasons other than the transfer of property held by the estate. 
 
HB 3006 also allows a personal representative in a full probate to file a statement in 
lieu of required annual and final accountings, if the distributees of the estate consent. 
Currently, the personal representative may file a statement in lieu of the final 
accounting if the distributees all consent and all creditors are paid. 
 
Section 1:  ORS 113.035 lists the information that must be included in a petition for 
appointment of a personal representative and for the probate of a will.  Section 1 of the 
bill adds to ORS 113.035 a requirement that if the petition states that the estate has no 
assets, the petition state the reason for filing the petition. 
 
Section 2: This section amends ORS 113.105, which addresses the amount of the bond 
for the personal representative.  No bond will be required if the petition states that the 
petitioner knows of no estate assets.  If the personal representative later learns of assets 
belonging to the estate, the personal representative must file a motion to set or waive 
the bond, within 30 days of filing the inventory showing assets. 
 
If the only asset in the estate is real property subject to foreclosure, and the decedent 
had no equity in the real property, the estate is not a no-asset estate.  The real property 
is an asset that must be administered 
 
Section 3.  ORS 113.155 requires the personal representative to publish notice to 
interested persons.  Section 3 creates an exception to this duty for an estate with no 
known assets.  If the personal representative later learns of assets, the personal 
representative must begin publishing notice within 30 days after filing the inventory 
showing assets. 
 
Section 4.  ORS 113.165 creates a duty to file an inventory.  Section 4 adds language 
requiring the personal representative in a no-asset estate to file an inventory stating 
that no property of the estate has come into the possession or knowledge of the 
personal representative. 
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Section 5.  ORS 113.175 is amended to provide that if a personal representative of a 
no-asset estate learns about assets of the estate, the personal representative must file 
an inventory listing the assets within 30 days after learning about the assets.   
 
Section 6.  ORS 115.003 requires a personal representative to make a diligent effort 
to search for creditors of the decedent, to give notice to each creditor identified, and to 
file proof of compliance with the court.  Section 6 adds a provision stating that this duty 
does not apply to the personal representative of a no-asset estate, but that if the 
personal representative later learns about assets of the estate, the personal 
representative must comply with ORS 115.003.  The period for compliance begins with 
the date of the inventory showing the newly discovered assets. 
 
Section 7.  ORS 115.135 provides rules for the allowance and disallowance of claims 
presented the personal representative.  If the estate is a no-asset estate, the personal 
representative need not take action when a claim is presented.  However, if the personal 
representative later learns about assets of the estate, the personal representative must 
respond to claims presented before the personal representative received or learned 
about the assets.  The personal representative has 60 days after filing the inventory that 
lists the newly discovered assets to disallow the claim. 
 
Sections 8 and 9.  Section 8 adds a new section, Section 9, to Chapter 116.  The new 
section permits the personal representative of a no-asset estate to close the estate four 
months after the delivery and mailing of a notice required at the start of the probate.  
The procedure in the new section applies only if the estate continues to be a no-asset 
estate.  The personal representative must send a copy of the motion to close the estate 
to everyone who would be entitled to a final account if the estate had held assets.  The 
recipients of the notice have 20 days in which to file objections with the court.  The 
judgment closing the estate discharges the personal representative.  Although the 
judgment acts as a bar to actions against the personal representative, a court can, 
within a year following the judgment, permit an action if the judgment was taken 
through misrepresentation or fraud of the personal representative or mistake or 
excusable neglect of the claimant.  This authority tracks the rule in ORS 116.213 for 
personal representatives of estates with assets. 
 
Section 10.  ORS 116.083 provides rules for the filing of annual and final accounts by 
the personal representative. Section 10 amends the law with respect to the 
administration of estates that have assets. Section 10 adds a provision permitting the 
personal representative to submit a statement in lieu of an annual accounting, if the 
distributees consent in writing.  The account must include a list of unpaid claims and 
must be sent to each creditor whose claim remains allowed and unpaid. An unpaid 
creditor may require the personal representative to file an accounting simply by giving 
notice to the personal representative. No motion or order is required in order to compel 
the personal representative to file an accounting in that case; the notice from the 
creditor itself is sufficient. 
 
Subsection (3)(a) provides that if the distributees consent, the personal representative 
may file a statement in lieu of an annual account (subject to the requirements for doing 
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so that apply) “[u]nless otherwise provided by order of the court.” The Work Group 
intends that such an order be based on particular facts and circumstances that apply to 
the estate in question and make annual accounts necessary to its administration; the 
Work Group does not intend that this section authorize a court to establish local rules 
or enter orders that apply to all estates or to any class of estates, or to enter such an 
order without a specific determination of its need.  An order prohibiting a statement in 
lieu of an annual account may be entered on the motion of an interested party or on 
the court’s own motion, but must be based on the circumstances of the estate for which 
the order is entered.  If courts use this subsection to impose a standing order that 
personal representatives must file annual accounts, the statutory rule should be re-
examined. 
 
The distributees can revoke their consent to the filing of a statement in lieu of annual 
account, by notice to the court.  
 
Subsection (3)(b) lists all the information that must be included in a statement in lieu 
of account.  Subsection (3)(b)(C) requires that the statement include a copy of the most 
recent statement for each financial account owned by the estate.  “Each” is intended to 
emphasize that all accounts must be reported, and “financial account” includes 
accounts held in banks, brokerage companies, credit unions, and other similar entities. 

Section 11.  This section updates a cross-reference in 116.113. 
 
Section 12.  The section addresses when the changes apply.  The provisions related to 
no-asset estates apply to estates in which the petition to appoint a personal 
representative is filed on or after the effective date of the Act.  The statement in lieu of 
annual accountings applies to accounts required to be filed on or after the effective date. 

B. HB 3007 – This bill amends Chapters 113, 114,  and 116. 
 
The Work Group heard many concerns about the use of small estate affidavits.  These 
affidavits are a useful way to transfer property without the need for a full probate, but 
many of the statutory provisions about the use of these affidavits are unclear.  A 
number of changes proposed in this bill will guide the affiant, will clarify the fiduciary 
duties of the affiant, and will better protect the interests of creditors and beneficiaries 
or heirs.  The affiant is the person who has authority to act in the small estate. 
 
The Work Group discussed the balancing of interests between permitting the affiant to 
transfer title to property quickly and efficiently and giving creditors, heirs, and 
beneficiaries adequate time to challenge actions taken by the affiant.  The proposal 
permits the affiant to transfer property after four months, with the consent of all 
successors in interest, but also preserves a two-year period for a challenge by summary 
review. 
 
Section 1.  This section adds a definition of small estate affidavit to 114.505. 
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Sections 2 and 3.  Section 2 adds a new section, Section 3, to Chapter 114.  Section 3 
covers the value limits for small estates.  Some of the rules—the dollar amounts—were 
moved from ORS 114.515. The new section does not change the value limits; this section  
only addresses the dates of valuation.  The new section combines the value limits with 
a new provision that sets the effective date for valuation.  A small estate affidavit can 
only be used for estates under the specified amount, so clarity with respect to the 
valuation date is important. The Work Group discussed whether the value should be 
determined at the date the affidavit is filed.  As a practical matter, valuation takes time 
and tying the valuation date to the date of filing did not seem feasible.  However, 
because values change over time, using the date of death as the valuation date 
indefinitely did not make sense.  The new provision states that the assets will be valued 
on the date of death, except that, if an affidavit is filed more than a year after the 
decedent died, values are to be determined as of a date within 45 days of the date of 
filing the affidavit.  
 
Section 4.  This section amends ORS 114.515 to coordinate with the new section, 
Section 3 of this bill, and it makes other changes to the small estate process.  
 
The Work Group thought that a person disqualified from acting as a personal 
representative should also be disqualified from acting as an affiant acting under a small 
estate affidavit. Section 4 adds that rule to ORS 114.515. The Work Group acknowledges 
that the absolute disqualification of a person who has been convicted of a felony is 
broader than the corresponding provisions of ORS 113.092, relating to the 
appointment of a personal representative in a formal probate estate, in that ORS 
113.092 allows the court to take into account the nature of the felony conviction in 
determining whether to appoint a convicted felon. The Work Group concluded that, 
since there is no procedure in a small estate for the court to evaluate an affiant's 
qualifications or prior felony convictions, it was better to err on the side of protecting 
heirs, devisees and creditors with the absolute disqualification. 
 
Section 4 amends the subsections regarding the duty to correct an affidavit filed with 
the court to provide better guidance as to the affiant’s responsibilities.  The affiant must 
file an amended affidavit to correct a material error or omission or to include property 
that was missing from the original affidavit.  
 
A new subsection explains that if the fair market value of the property listed in the 
amended affidavit exceeds the value limits, the affiant’s authority terminates. This 
could happen if the fair market value given for an asset is too low.   Although the 
affiant’s authority to act with respect to the assets terminates, the affiant has a 
continuing duty to deliver the estate assets to a personal representative who requests 
them. The affiant must file a notice with the court reporting that the small estate 
statutes do not apply and must send a copy of the notice to each person who received a 
copy of the prior affidavit.   
 
If the affiant took actions when the value of the assets exceeded the small estate value 
limits, the actions are subject to review by the court and the subsequently appointed 
personal representative for the estate.   
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ORS 114.515(3) states that an affiant must wait at least 30 days after the decedent’s 
death before filing an affidavit.  The 30-day requirement gives surviving family 
members or others time to determine what assets the decedent held and the extent of 
claims against the estate.  The waiting period may lessen the need to amend the 
affidavit for an after-discovered asset.  The Work Group discussed increasing the time 
period, but concluded that the 30-day requirement was appropriate. 
 
The clerk of a probate court may acknowledge an affidavit if the affiant presents 
identification and a statement under penalty of perjury. 
 
Sections 5 and 6.  These sections improve language in ORS 114.517 and 114.520. 
 
Section 7.  This section amends ORS 114.525, which sets out the information that 
must be included in a small estate affidavit. The amendments require more 
information to be included in the affidavit, with the goals of reminding the affiant that 
certain notices must be given and strengthening the protection for the decedent’s 
creditors and heirs or beneficiaries. The changes limit disclosure of the decedent’s 
Social Security number to the last four digits and add the following requirements for 
information to be included in the affidavit: 
 

 State the name and post-office address of the affiant and that the affidavit is 
made pursuant to ORS 114.505-114.560. 

 State that no personal representative has been appointed in Oregon and no 
estate administration is open in Oregon 

 State the mailing address for presentment of claims 
 State an electronic address or facsimile address if the affiant authorizes 

creditors to file claims that way 
 List anticipated administration expenses and attorney fees 
 State that the affiant is not disqualified under 114.515(2) (which refers to the 

disqualification rules for personal representatives) 
 State that a copy of the death record will be delivered to the Department of 

Human Services, together with the affidavit 
 State whether the decedent was incarcerated in Oregon within 15 years of death, 

and if so state that copies of the affidavit and death record will be delivered to 
the Department of Corrections 

 State that undisputed claims will be paid as provided in ORS 114.545 
 State that claims not listed in the affidavit or larger than those listed may be 

barred unless presented within four months of the filing of the affidavit or 
unless a petition for the appointment of a personal representative is filed  

 
The affidavit must also include text provided in the statute titled “Notice of Obligation 
to Pay Debt or Turn Over Property.”  The notice alerts a recipient of a small estate 
affidavit of the recipient’s duty to respond to the affiant’s request to deliver property.  
The notice explains that the affiant can enforce the request in court and that if the 
affiant prevails the court can award attorney’s fees to the affiant.  The notice is intended 
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to alert holders of assets such as banks to the potential penalties for failure to respond 
to a request from an affiant.  
 
Section 7 requires that the affiant file a certified copy of the death record as a 
confidential document. The affiant may need to use a death record for other purposes, 
in administering the estate, and this section does not limit the use of a death record for 
any necessary or appropriate purpose.  This section is only concerned with court filings 
that include the death record. 
 
If the decedent left a will, the affiant must file the original will, or if the original will is 
filed in another jurisdiction, the affiant must file a certified copy of the original will and 
proof that the will meets the requirements of a will under Oregon law. This provision 
clarifies that a copy of a will cannot be filed in a small estate proceeding. 
 
Section 8.  This section makes a number of changes to improve the language of 
114.535, the section that describes the process the affiant uses to obtain control of 
property belonging to the decedent and to transfer the property to the persons entitled 
to the property.   
 
ORS 114.535 currently requires the affiant to wait 10 days after filing the affidavit with 
the court before beginning the process of obtaining and transferring property.  Section 
8 removes the requirement to wait.  The Work Group concluded that because the 
affidavit itself cannot be filed until 30 days after the decedent’s death, ORS 114.515(3), 
an additional waiting period was unnecessary. 
 
Section 8 also clarifies that if a person who holds assets of a decedent fails to pay or 
deliver the assets to the affiant upon delivery of a certified copy of the affidavit, the 
affiant may bring an action to compel payment or delivery.  Section 8 adds a 
requirement that before bringing such an action the affiant must serve a written 
demand by certified mail.  The written demand must state that if the recipient fails to 
pay the debt or transfer the property, the affiant may file a motion to compel and may 
be awarded attorney’s fees.  The written demand will serve as notice of the 
consequences of failing to respond. 
 
If the recipient of a written demand fails to pay the debt or transfer the property within 
30 days after the affiant serves the written demand, the affiant can file a motion to 
compel.  The court may enter a judgment awarding attorney fees to the prevailing party 
if the court finds (1) the affiant filed the motion without an objectively reasonable basis 
to do so or (2) the person with the property refused to pay the debt or transfer the 
property without an objectively reasonable basis.  
 
Section 9.  Section 9 improves and clarifies the language in ORS 114.537, the section 
that governs access to safe deposit box held by the decedent.   
 
Section 10.  This section amends ORS 114.540 and clarifies the rules for presentment 
of claims to the affiant.  Current ORS 114.540 states that claims may be filed within 
four months of the filing of the affidavit or four months after the filing of a 
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supplemental affidavit.  Section 10 adds an explanation of what constitutes 
presentment of a claim to an affiant.  Under Section 7 of this bill the affidavit must 
include an address for claims to be sent and may include an electronic or facsimile 
address if the affiant chooses to accept claims that way.  Section 10 clarifies that a claim 
will be presented if it is sent or delivered to any address listed in the affidavit.  A claim 
may be filed with the court, but filing a claim with a court does not constitute 
presentment.  The Department of Human Services typically files a claim with the court 
to give the court notice of the claim, and other creditors may do so as well, so the Work 
Group wanted the statute to clarify that filing a claim with the court is not, by itself, 
presentment. 
 
Section 10 adds a requirement that if the affiant disallows a claim, the affiant must state 
the reason for the disallowance.  An affiant may not disallow a claim just because the 
affiant believes the estate has insufficient funds to pay the claim.  The claim may 
ultimately not be paid, if funds are lacking, but allowance or disallowance should 
depend on whether the claim is a valid claim.  The Work Group heard that some affiants 
and personal representatives routinely disallow claims, without good reason.  The 
Work Group also heard a concern that requiring the statement of a reason would be 
read as an admission of the claim and might be used to preclude other defenses that 
could be used after the affiant obtained more information.  The proposal makes clear 
that the requirement that the disallowance state the reason is not intended to bind or 
limit the affiant.  Subsection (2)(b) provides that the statement of a reason is not an 
admission by the affiant and does not preclude the affiant from asserting other 
defenses to the claim. 
 
A claim that has been disallowed in the manner provided will be barred unless the 
claimant files a petition for summary determination or a petition for the appointment 
of a personal representative is filed. 
 
Sections 11 and 12.  Section 11 adds a new section, Section 12, to Chapter 114.  The 
new section replaces ORS 114.540(3), to clarify the process to be followed by a creditor 
who wants to challenge the disallowance of a claim.  The new section improves the 
language explaining the use of summary determination, and adds, as guidance, the rule 
that a court’s decision under summary determination can be enforced only through a 
petition for summary review.  Under summary determination, the order is not 
enforceable as a money judgment, but a creditor can petition for summary review to 
obtain an enforceable money judgment. 
 
Section 13.  ORS 114.545 sets out the powers and duties of the affiant. The Work 
Group sought to address confusion over whether an affiant is acting as a fiduciary by 
confirming the affiant’s fiduciary role in ORS 114.545.  Section 13 also clarifies that the 
affiant may not commingle property of the estate with the affiant’s personal property.  
A new provision directs the affiant to retain records of the administration of the estate 
until the later of two years from filing the small estate affidavit or the conclusion of any 
summary review proceeding. 
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Current ORS 114.545(b) requires the affiant, within 30 days of filing the affidavit, to 
mail, deliver, or record each instrument that the affidavit states will be mailed, 
delivered, or recorded.  Section 13 deletes the reference to recording an instrument, 
because no instrument should need to be recorded within 30 days of the filing of the 
affidavit. 
 
The bill moves some of the duties currently in ORS 114.545 to a new section, Section 15 
of this proposal, in order to provide additional guidance and clarification.   
 
Section 14.  This section states that Sections 15 and 16 are added as new sections in 
Chapter 114. 
 
Section 15.  This section provides clearer rules for selling or transferring property 
during the administration of the estate.  The sale must be for “adequate consideration.”  
 
An affiant can sell or transfer real property with the consent of all heirs or devisees who 
would succeed to an interest to the property, personal property that is specifically 
devised to an individual devisee with the consent of the devisee, and other personal 
property without the consent of any other person.  The bill adds that a purchaser in 
good faith takes the interest free of any interest of the claiming successors.  The 
consideration received by the estate will be subject to the interests of the successors.  
 
The consent necessary to sell real property is the consent of only the successors in 
interest to the property to be sold, and not all devisees or heirs.  The Work Group 
determined that requiring consent from the broader group imposed unnecessary 
difficulties for the estate.  Although it is possible that a will contest brought after the 
transfer by consent might change the successors in interest after the property is sold, 
in the context of a small estate, the Work Group believed the protections of the 30-day 
waiting period and the fiduciary duties imposed on the affiant should be sufficient in 
the context of a small estate. 
 
Although tangible personal property may be specifically devised to a group of children 
or descendants, the Work Group concluded that obtaining consent from the entire 
group of devisees could be impossible.  The affiant can sell the personal property, 
unless it is devised to one individual, but the fiduciary duties imposed on the affiant 
help protect the devisees. 
 
Although a sale of real property requires the consent of all successors in interest, if a 
successor refuses to consent, the affiant can file a petition for summary review under 
ORS 114.550 and ask the court to approve the sale. 
 
Section 16.  The goal of the new section is to clarify the fiduciary role of the affiant as 
well as the liability of the affiant for a breach of fiduciary duties. The section spells out 
the affiant’s liability with regard to the administration of estate property, including 
income from that property.  The affiant is chargeable for property not part of the estate 
if  the affiant commingled the property with estate assets or received the property under 
a duty imposed by the small estate statutes.  The affiant is liable for losses due to neglect, 
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commingling, unauthorized self-dealing, or negligence in connection with 
administration of the assets.   
 
Section 17.  A claiming successor (e.g., an heir, devisee, or creditor) who has not been 
paid amounts owed from a small estate can file a petition for summary review.  A 
creditor may file a petition under this section only if after the creditor’s claim was 
disallowed the creditor filed a petition for summary determination under Section 12 of 
this bill. 
 
ORS 114.550 provides the rules for filing the petition, continuing the requirement in 
current law that it must be filed within two years after the filing of the small estate 
affidavit.  Section 17 amends ORS 114.550  to require the affiant to file an answer within 
30 days of the filing of a petition.  If a court allows the claim of a creditor, the court can 
order the claim paid from estate property, including property that has already been 
distributed to a successor.  Section 17 clarifies that the court may remove or surcharge 
an affiant and can authorize the substitution of a new affiant.  Section 17 also adds a 
provision authorizing a person entitled to property from the estate to file a petition for 
summary review to compel the affiant to distribute the property within 60 days after 
the two-year period. 
 
ORS 114.540 provides that a creditor’s claim is barred after four months from the filing 
of a small estate affidavit or amended small estate affidavit.  ORS 114.550(1)(c) clarifies 
that this four-month limit applies only if the creditor was listed as a disputed creditor 
in the affidavit and received a copy of the affidavit within 30 days of the filing of the 
affidavit.  If the creditor did not receive notice, the creditor has two years to file a claim 
through the summary determination process. 
 
Section 18.  This section improves language in ORS 114.552. 
 
Section 19.  This section amends ORS 114.555, which provides rules for the transfer 
of property by the affiant.  Under current law, if a personal representative has not been 
appointed, property subject to a small estate affidavit is considered transferred to the 
successors in interest at the end of the four-month period following the filing of the 
affidavit. The work group believed that concept of automatic transfer creates confusion 
and uncertainty. Section 19 provides, instead, that at the end of the four-month period, 
the affiant has the authority to transfer the property, but the property is not 
automatically transferred.   
 
The change in Section 19 allows the affiant more time to sell property and pay creditors 
or settle claims so the distributees will not take property subject to claims.  For real 
property the four-month automatic transfer raised particular problems, because the 
property typically could not be sold before the end of the four-month period.  The 
affiant now has more time to sell the property, and the transfer of title can go directly 
to the buyers.  The affiant can then distribute the proceeds to the successors.   
 
Section 19 also provides that if a petition for summary review has been filed, the affiant 
cannot distribute property until after the claims that are the subject of the summary 
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review proceeding are paid and clarifies that the decedent’s property is subject to the 
claims of creditors for the two-year period, whether the property is held by the affiant 
or transferred to successors. 
 
Sections 20-31.  These sections amend ORS 114.215, 238.390, 113.238, 130.150, 
238.458, 708A.655, 723.844, 446.616, 803.094, 116.223, and 58.387.  These sections 
make conforming changes, including changes to cross references and changes in 
references to “affidavit” to the new term, “small estate affidavit.” 
 
Section 32.  This section makes clarifying changes to ORS 112.238. 
 
Section 33.  This section provides that the changes apply to decedents who die on or 
after the effective date of the Act and to deeds executed on or after the effective date. 
 
Section 34.  This section explains that captions are provided only for convenience. 
 
C. HB 3008 – This bill amends Chapters 30, 113,  and 116, and adds new 
provisions. 
 
HB 3008 creates new probate rules related to personal injury and wrongful death 
claims arising out of injuries to the decedent.  Proceeds recovered in a wrongful death 
action do not become assets of the estate and are distributed instead pursuant to the 
wrongful death statutes, specifically ORS 30.030.  If the only asset of an estate is a 
wrongful death claim, many of the rules governing a probate estate are not needed, but 
an estate must be opened because the claim must be brought by the personal 
representative.  The new provisions address problems that have arisen because of a 
disconnect between the probate proceeding and the wrongful death action, and lack of 
clarity around the administration of a wrongful death claim.  The bill streamlines the 
process, while providing better protection for the personal representative, creditors, 
and beneficiaries. 
 
Furthermore, the bill addresses confusion that can arise because the proceeds of 
personal injury claims—claims filed on behalf of a decedent for injuries sustained 
before death that do not cause the death—are assets of the decedent’s estate, so a full 
probate is required. 
 
Section 1.  This section creates definitions of beneficiary, interested person, personal 
injury claim, and wrongful death claim, for purposes of the new sections. 
 
Section 2.  This section explains that all existing statutory sections continue to apply 
to wrongful death claims and to estates with personal injury claims, except to the extent 
that the new sections create exceptions. 
 
Section 3.  Although Supplemental Local Rules in various counties require probate 
court approval when a personal injury or wrongful death claim is settled, the Oregon 
statutes do not require approval.  If the claim goes to judgment the trial court will 
approve the result, but most cases settle before judgment. 
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Although an estate’s beneficiaries or creditors may have an interest in a personal injury 
claim, if the claim is settled without court oversight, the settlement may not be fair to 
them.  Alternatively, even if the settlement is fair, beneficiaries may later second-guess 
a settlement and argue that the claim was worth more than it was. Requiring court 
approval for a settlement will protect the persons entitled to proceeds and the personal 
representative.  Another reason to require court approval is that confusion may exist 
about whether a claim is a personal injury (survival) claim or a wrongful death claim.  
The persons entitled to the proceeds of a settlement may be different depending on the 
characterization of the claim, and a court can make that determination. 
 
Settlement may happen before trial or during trial, and parties typically agree to a 
settlement subject to court approval. Requiring court approval in advance of an 
agreement would impede the settlement process. Instead, Section 3 clarifies that 
parties to a personal injury claim or wrongful death claim may enter into a settlement 
agreement subject to the approval of the probate court. 
 
As already required by UTCR 9.040 and Supplemental Local Rules in several counties, 
the tort attorney for the personal representative must file a declaration under penalty 
of perjury that: 
 

 States whether the claim is a personal injury claim or a wrongful death claim, 
 Describes the incident that caused the injury or death 
 Describes the injuries 
 States the amount of the claim 
 States the amount of the settlement 
 States the amount of attorney fees and costs 
 States the amount of payments for medical, burial, and memorial services, 

including any payments owed to the Department of Human Services 
 States the amount of any personal representative fee related to the claim 
 States the reason for the settlement and the efforts to maximize recovery 
 States that the attorney has examined applicable medical records 
 Explains why it is appropriate to settle the claim 

 
The explanation of why it is appropriate to settle the claim will include an explanation 
of the attorney’s independent evaluation of the interests of the estate.  
 
Note that the petition for approval of the settlement need not state the amount of the 
settlement.  The petition is public, but the declaration can be made confidential.  
Confidentiality can assist in settlement.  Note further that notice to beneficiaries is not 
required before approval of the settlement. Current law does not require notice to the 
beneficiaries before settlement, Matter of White’s Estate, 609 P.2d 365, 289 Or. 13 
(1980), and after discussion the Work Group determined that the law should remain 
as it is in this regard. 
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In determining whether to approve the settlement, the court will consider the 
information provided in the petition.  The expectation is that the court will consider 
the factors in the petition and other circumstances in making an independent 
evaluation of the appropriateness of the settlement. 
 
Section 4.  If the only asset of an estate is a personal injury claim, the requirement to 
post a bond is deferred until a settlement is approved.  While the claim is ongoing, the 
personal representative can file an annual report on the status of the claim in lieu of 
the annual account that would otherwise be required for a probate estate. 
 
Section 5.  If the sole reason for opening a probate is to enable a personal 
representative to pursue a wrongful death claim, some of the probate requirements 
normally imposed are not necessary.  Section 5 requires the petition to include a 
statement that the petitioner is filing the petition for the sole purpose of pursuing a 
wrongful death claim, to list the names of all the beneficiaries (as defined in Section 1), 
with information about each of them, and to include a statement that reasonable efforts 
have been made to identify and locate all beneficiaries. 
 
Section 6.  This section requires the personal representative to send information 
about the estate, including contact information for the lawyer bringing the wrongful 
death claim and the lawyer representing the personal representative, to all 
beneficiaries under ORS 30.020, the Department of Human Services, and the Oregon 
Health Authority.  Before filing a motion to close the estate, the personal representative 
must also notify the Department of State Lands with respect to any beneficiary who 
cannot be located.   
 
Section 6 requires notice to beneficiaries early in the process, which gives beneficiaries 
under ORS 30.020 the opportunity to protect their interests.   
 
Section 7.  This section waives certain requirements that otherwise apply to personal 
representatives of estates, when the personal representative has been appointed for the 
purpose of pursuing a wrongful death claim and there are no other assets of the 
decedent's estate subject to administration. In that case, the following requirements 
are waived: 
 

 Notice to devisees, heirs, and interested persons (notice in a wrongful death 
estate is required under Section 6 of the proposal), 

 Publication of notice, 
 Bond, 
 Proof of compliance with the requirement to search for claimants, and 
 Inventory. 

 
The personal representative may file an annual report on the status of the claim, in lieu 
of an annual account, and may file a motion to close the estate, in lieu of a final account. 
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The personal representative has an ongoing duty to look for probate assets.  If any 
probate assets are identified the probate will become a full probate as to those assets 
and the rules governing the administration of an estate will apply. 
 
Section 8.  This section provides that after the wrongful death action has been 
resolved, and if no other assets of the estate have been found, the personal 
representative can file a motion to close the estate. The personal representative must 
attach receipts or other evidence showing that the amount recovered in the action has 
been distributed as provided in the wrongful death statute, ORS 30.030.  The personal 
representative must set a time for filing objections and must mail a notice of the motion 
to close the estate to all beneficiaries, at least 20 days before the time set.   
 
The court’s judgment closing the estate discharges the personal representative.  The 
court can, within a year after closing the estate, permit an action to be brought against 
the personal representative if the judgment was taken through misrepresentation or 
fraud of the personal representative or through mistake or excusable neglect of the 
claimant.  This provision codifies the decision in Fuentes v. Tillett, 263 Or. App. 9 
(2014),  in which the court held that approval barred a later claim only to the extent 
that facts had been reasonably revealed.  Section 8 adds a one-year statute of 
limitations to the Fuentes decision.  Section 8 is similar to ORS 116.213, discharge of  
personal representative. 
 
Section 9.  This section provides that damages obtained in a wrongful death action 
must be placed in the lawyer trust account for the attorney representing the personal 
representative in the estate or the lawyer representing the personal representative on 
the wrongful death claim.  The court can permit deposit in another account, with 
withdrawal permitted only on order of the court. 
 
The Work Group concluded that placing the funds in the lawyer trust account provided 
sufficient protection for the funds. Lawyer trust accounts are protected through the 
Oregon State Bar Client Security Fund and the Professional Liability Fund. 
 
Section 10.  ORS 116.173 provides a schedule for determining the fee of the personal 
representative. This section applies to probate estates, generally. The fee is based on 
the value of assets in the estate, and that value may change over time.  ORS 116.173 
states that each asset is valued at its highest value shown on the inventory, an amended 
or supplemental inventory, an interim account, and the final account.  This rule 
remains unchanged, but Section 10 amends ORS 116.173 in two ways.  First, this section 
amends the definition of “property subject to the jurisdiction of the court” by adding 
amounts recovered on a personal injury claim and proceeds recovered in a wrongful 
death claim. This change codifies Brown v. Hackney, 208 P.3d 988, 228 Or App 441 
(2009). Second, a new subsection adds that if the highest value of an asset shown on 
any filing was materially misstated at the time the document was filed, the value for 
purposes of determining the fee will be the highest correctly stated value. This 
provision is intended to avoid a situation in which the value of an asset has been 
materially misstated at some point in the process of administering the estate, but the 
misstated value nevertheless would be used in determining the personal 
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representative's fee. The fee is to be based on the highest correctly stated value. If an 
asset is listed in the inventory as having a certain value, but then that value declines 
during the administration of the estate, such as due to casualty loss or a decline in 
market value, this amendment does not require that the lower value be used to 
calculate the personal representative's fee. In such a case, the value was not materially 
misstated at the higher value; rather, the value of the asset was correctly stated, but 
later declined due to some intervening factor. 
 
Section 11.  This section amends ORS 30.030, which provides for distribution of 
proceeds of a wrongful death claim.  Section 11 clarifies that fees should be paid to the 
personal representative for work attributable to the wrongful death claim. 
 
Section 12.  This section amends ORS 113.015, the section that provides for venue for 
a probate action.  Section 12 adds as a county where a probate can be opened the county 
where a personal injury claim or wrongful death claim can be maintained. 
 
Section 13.  The provisions of this bill apply to settlement agreements entered into on 
or after the effective date of the Act, to estates in which a petition for the appointment 
of a personal representative is filed on or after the effective date of the Act, to damages 
received on or after the effective date of the Act, and to applications for compensation 
of a personal representative is filed on or after the effective date of the Act (even if the 
petition for appointment of that personal representative occurred before the effective 
date). 
 
Section 14.  This section explains that captions are provided only for convenience. 
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Oregon Formal Ethics Opinion 2018-194

Issue: 
What limitations do Oregon ethical rules impose on attorney considering the representation of
spouses in creation of estate plan which includes waiver of elective share?

Circumstances:
• 15 year marriage
• No children from this marriage. Each spouse has children from prior marriage
• One spouse has substantially more assets than other spouse
• Each spouse indicates desire to leave assets which are not jointly owned to children.

Waiver of elective share likely to be needed to accomplish this goal

Conclusion:
Although attorney may advise spouses regarding their respective elective share rights,
representation of both spouses with regard to elective share agreement presents risk of non-
waiveable conflict of interest.

Ethical rule at issue:
Oregon RPC 1.7 : 
 (a)  Except as provided in paragraph (b), a lawyer shall not  represent  a  client  if  the 
representation  involves  a  current  conflict  of interest. A current conflict of interest exists if: 
 (1)  the representation of one client will be directly adverse to another client; 
 (2)  there is a significant risk that the representation of one or  more  clients  will  be  materially 
limited  by  the  lawyer’s  responsibilities  to  another  client,  a former client or a third personor
by a personal interest of the lawyer; or 
 (3)  the lawyer is related to another lawyer, as parent, child, sibling,  spouse  or  domestic 
partner,  in  a  matter  adverse  to  a  person whom the lawyer knows is represented by the other
lawyer in the same matter. 
 (b)  Notwithstanding  the  existence  of  a  current  conflict  of  interest under paragraph (a), a
lawyer may represent a client if: 
 (1)  the lawyer reasonably believes that the lawyer will be  able to provide competent and
diligent representation to each affected client; 
 (2)  the representation is not prohibited by law; 
 (3)  the representation does not obligate the lawyer to con- tend for something on behalf of one
client that the lawyer has a duty to oppose on behalf of another client; and 
 (4)  each affected client gives informed consent, confirmed  in writing. 
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Culver v. Weaver, 297 Or.App 21 (2019)

Issue:
What evidence amounts to clear and convincing intent that a writing that does not include
statutorily required formalities for a will, is still effectively a will, admissible to probate?

Circumstances:
• Decedent prepares handwritten document in presence of two witnesses which directs

disposition of estate. Decedent signs document and instructs one of witnesses to keep it
confidential and secure until her death. Witnesses do not sign document.

• When witnesses file document with court to open probate, intestate heirs contest will and
trial court rules in their favor after examining evidence pertaining to decedent’s intentions
expressed after she created the document 

Conclusion:
“the court's  role  is  to  determine  whether  decedent intended  the  writing  to  be  her  will  at 
the  time she  wrote  it,  not  to  determine  how,  at  the time  of  decedent's  passing,  she  spoke 
about how  her  assets  would  be  distributed.  How decedent  viewed  her  relationships  after 
the writing  was  made  or  at  the  time  of  decedent's death  does  not  explain,  in  these
circumstances,  decedent's  intent  when  she prepared  the  writing  and,  thus,  reflects  an
incorrect  analysis  of  what  was  required.”(Page 27)

“Although  the document  and  an  authenticated  signature  are certainly  relevant, the standard
requires more and  may  be  satisfied  with,  for  example, ‘evidence  of the circumstances of the
creation of  the  document,  testimony  of  people  who heard  the  decedent  discussing  his  [or 
her] intent  to  execute  a  will,  testimony  of  people who saw the decedent prepare or sign the
will, or  other  documents  prepared  by  the  decedent that described the will.’”(Page 28)

Statute at Issue:
ORS 112.238: Exception to will execution formalities
(1) Although a writing was not executed in compliance with ORS 112.235 (Execution of a will),
the writing may be treated as if it had been executed in compliance with ORS 112.235
(Execution of a will) if the proponent of the writing establishes by clear and convincing evidence
that the decedent intended the writing to constitute:

(a) The decedent’s will;

(b) A partial or complete revocation of the decedent’s will; or

(c) An addition to or an alteration of the decedent’s will.

(2) A writing described in subsection (1) of this section may be filed with the court for
administration as the decedent’s will pursuant to ORS 113.035 (Petition for appointment of
personal representative and probate of will). The proponent of the writing shall give notice of the
filing of the petition to those persons identified in ORS 113.035 (Petition for appointment of
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personal representative and probate of will) (5), (7), (8) and (9). Persons receiving notice under
this subsection shall have 20 days after the notice was given to file written objections to the
petition. The court may make a determination regarding the decedent’s intent after a hearing or
on the basis of affidavits.

(3) The proponent of a writing described in subsection (1) of this section may file a petition with
the court to establish the decedent’s intent that the writing was to be a partial or complete
revocation of the decedent’s will, or an addition to or an alteration of the decedent’s will. The
proponent shall give notice of the filing to any personal representative appointed by the court, the
devisees named in any will admitted to probate and those persons identified in ORS 113.035
(Petition for appointment of personal representative and probate of will) (5). Persons receiving
notice under this subsection shall have 20 days after the notice was given to file written
objections to the petition. The court may make a determination regarding the decedent’s intent
after a hearing or on the basis of affidavits.

(4)(a) If the court determines that clear and convincing evidence exists showing that a writing
described in subsection (1) of this section was intended by the decedent to accomplish one of the
purposes set forth in subsection (1) of this section, the court shall:

(A) Prepare written findings of fact in support of the determination; and

(B) Enter a limited judgment that admits the writing for probate as the decedent’s will or
otherwise acknowledges the validity and intent of the writing.

(b) A determination under this subsection does not preclude the filing of a will contest under
ORS 113.075 (Will contest), except that the will may not be contested on the grounds that the
will was not executed in compliance with ORS 112.235 (Execution of a will).
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King v. King (In re King), 295 Or.App 176 (2018)

Issue:
• Trustee of testamentary trust, who is also income beneficiary of trust, loans trust funds to

son, herself, and to company in which she holds an interest. Remainder beneficiaries
object to these acts and trustee’s allocation of income. They petition to remove and
surcharge her.

• Trial court removes her and replaces her with corporate trustee. Trial court assesses
penalty against her in amount of approximately $1 million. When corporate trustee
petitions for instructions regarding whether penalty can be collected against former
trustee’s income distributions, trial court rules that spendthrift trust provisions prohibit
this.

Conclusion:
Nevada law applies, according to choice of law provision in trust.

Although trust provision broadly authorize trustee to loan trust funds, Nevada law absolutely
prohibits settlor from allowing “insider” loans. For this reason, trial court ruled correctly that
trustee loans were impermissible and subject to penalty.

Spendthrift provision in trust applies to “external” creditors of a beneficiary, not to proceedings
internal to trust proceedings. The court’s broad equitable powers, in addition to a trustee’s duty to
treat all beneficiaries equally, and not to protect the interest of one beneficiary in direct
derogation to the interests of other beneficiaries, allow the trustee to offset distributions to the
former trustee with the penalty assessed against her.
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Larisa’s Home Care, LLC v. Nichols-Shields, 297 Or.App 219 (2019)

Issue:
Do Medicaid rules prohibit a care facility from asserting that an estate was unjustly enriched
when decedent fraudulently qualified for Medicaid long-term care benefits?

Circumstances:
• Adult foster care home resident qualifies for Medicaid long-term care benefits. Medicaid

pays the adult foster care home a lower rate than a privately paying resident would pay.
• Following resident’s death, it is discovered that resident’s son, through resident’s power

of attorney, had transferred resident’s funds to himself and fraudulently qualified the
resident for Medicaid benefits.

• After estate of resident denied adult foster care facility’s claim against the estate, the
facility sued resident’s estate, alleging unjust enrichment.

• Trial court ruled in facility’s favor regarding unjust enrichment. Appellate court reversed.
Supreme Court reversed appellate court, finding unjust enrichment.

Conclusion:
Appellate court reiterates holdings of Supreme Court:
• Oregon statute, which authorizes DHS to establish qualification for Medicaid, does not

preclude the court from  providing equitable remedies when it is proved that Medicaid
qualification was established fraudulently.

• Fraud perpetuated by a Medicaid beneficiary’s agent is deemed to the beneficiary
• The transfers to resident’s agent were disqualifying transfers.
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State v. Roberts, 295 Or.App 670 (2019)

Issue:
Does financial abuse perpetuated through power of attorney constitute criminal mistreatment?

Circumstances:
• In hospital, Dad gives power of attorney to daughter and asks her to keep his bills paid.

He ends up bedridden for ten months in hospital and care facility.
• Daughter withdraws Dad’s funds, opens credit cards, trades his car, using power of

attorney. Dad’s credit score falls from 780 to 520.
• Daughter convicted of criminal mistreatment, which requires that she unlawfully takes or

appropriates money or property from an elderly or dependant person if the defendant had
a legal duty to provide care for the elderly or dependant person.” (ORS 163.205(1)(b))

• Daughter argues that she did not have legal duty to provide care to her father because (1)
she was not responsible for his physical care and (2) the power of attorney did not
establish a duty to provide care because she did not sign it.

 
Conclusion:
Statute defines legal duty, but not legal duty to provide care. Legal duty includes, but is not
limited to, duty created by familial relationship, court order, contractual agreement, statutory or
case law.

ORS 127 creates statutory duty by establishing that an agent under power of attorney must use
the property of the principal for the benefit of the principal.

Although the origin of the criminal mistreatment statute was concern about physical
mistreatment, amendments, particularly those in 1993, were aimed to protect the elderly against
financial abuse, as legislative history attests. 

Daughter had a legal duty to provide care to her father which her conduct violated. 
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NEW -SI 01120.200 Information on Trusts, Including Trusts Established Prior to 
January 01, 2000, Trusts Established with the Assets of Third Parties, and 
Trusts Not Subject to Section 1613(e) of the Social Security Act 

A. Introduction to trusts
A trust is a legal arrangement involving property and ownership interests. Property held in trust may or may not be considered a 
resource for SSI purposes. The general rules concerning resources apply when evaluating the resource status of property held in 
trust. 

1. Applicability of policy instructions
Generally, these instructions apply to trusts not subject to the trust provisions in Section 1613(e) of the Social Security Act, which we 
evaluate using instructions in SI 01120.201 through SI 01120.204. However, trusts that meet the requirements of SI 01120.203 must 
also meet the requirements of this section. Use these instructions to evaluate the following types of trusts: 

a. Trusts established prior to January 01, 2000 that contain assets of the individual 

This includes trusts established before January 01, 2000 that contain assets of the individual, any of which were transferred before 
January 01, 2000. 
If the trust was established prior to January 01, 2000, but no assets of the individual were transferred to the trust prior to January 01, 
2000, see SI 01120.201. 

b. Trusts that contain assets of third parties

This includes trusts that are: 

 established before January 01, 2000 that contain assets of third parties; 
 established on or after January 01, 2000 that contain only assets of third parties, or the portion of a commingled trust 

attributable to assets of third parties; and 

 Indian Gaming Regulatory Act (IGRA) trusts established by the Indian tribes that meet the criteria in SI 01120.195F. 
NOTE: Trusts established on or after January 01, 2000 that contain assets of a Supplemental Security Income (SSI) applicant, 
recipient, or spouse (or the portion of a commingled trust attributable to assets of an SSI applicant, recipient, or spouse) must be 
evaluated under SI 01120.201 through SI 01120.204. 

c. Other trusts not subject to Section 1613(e) of the Social Security Act

Trusts established on or after January 01, 2000 to which the instructions in SI 01120.201 through SI 01120.204 do not apply. When it 
is determined that a special needs trust or a pooled trust exception is met, the trust must still be evaluated under the rules of SI 
01120.200. 
NOTE: The instructions in those sections generally will refer you back to this section, where applicable. 

2. Case processing alert
Trusts are often complex legal arrangements involving State law, Tribal law, and legal principles whose evaluation may require input 
from agency counsel. Therefore, these instructions may only be sufficient for you to recognize that an issue is present that needs 
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referral to your regional office (RO) for possible referral to the Regional Chief Counsel (RCC). When in doubt, submit your question 
or issue via vHelp. 

B. Glossary of terms
This glossary is intended for general reference and does not override or replace applicable State law with respect to matters such as 
establishment, operation, and termination. 

1. Discretionary trust
A discretionary trust is a trust in which the trustee has full discretion as to the time, purpose, and amount of all distributions. The 
trustee may pay all or none of the trust as he or she considers appropriate to, or for the benefit of, the trust beneficiary. The trust 
beneficiary has no control over the trust. 

2. Fiduciary duty
A fiduciary duty is the obligation of the trustee in dealing with the trust property and income. The trustee holds the property, with 
due care, solely for the benefit of the trust beneficiary. The trustee owes duties of good faith and loyalty to exercise reasonable care 
and skill, to preserve the trust property and make it productive, and to account for it. A trustee is a fiduciary but generally is not an 
agent of the trust beneficiary. 

3. Grantor (settlor or trustor)
A grantor (sometimes also called a settlor or trustor) is the person who provides property to the trust principal (or corpus). The 
grantor must be the owner of, or have legal right to the property, or be otherwise qualified to transfer the property into the trust. A 
person may be a grantor even if an agent or another person, legally empowered to act on the first person’s behalf (a legal guardian, 
representative payee for Title II or XVI benefits, person acting under a power of attorney, or conservator), establishes the trust with 
funds or property that belong to the first person. The person funding the trust is the grantor, even in situations where the trust 
agreement refers to a person legally empowered to act on the first person’s behalf as the grantor. Where more than one person 
provides property to the trust, there may be multiple grantors. The terms grantor, trustor, and settlor are sometimes 
interchangeable. 

4. Grantor trust (first-party or self-funded trust)
A grantor trust (also called a first-party trust or self-funded trust) is a trust in which the grantor of the trust is also the sole 
beneficiary of the trust. For information on who may be a grantor, see SI 01120.200B.3. in this section. State law on grantor trusts 
varies. Consult with your regional office, if necessary. 

5. Indian Gaming Regulatory Act (IGRA) trust
An IGRA trust is a trust that an Indian tribe establishes under IGRA, regulations promulgated by the BIA, and the tribe’s BIA-
approved revenue allocation plan. The tribe establishes the trust to receive and invest per capita payments for its members, some of 
whom are minors or legally incompetent adults, pending distribution of the trust assets to those members after they attain the age 
of majority or cease to be legally incompetent. 

6. Inter vivos trust (living trust)
An inter vivos trust (also called a living trust) is a trust established during the lifetime of the grantor.

7. Mandatory trust
A mandatory trust is a trust that requires the trustee to pay trust earnings or principal to or for the benefit of the trust beneficiary at 
certain times. The trust may require disbursement of a specified percentage or dollar amount of the trust earnings, or it may obligate 
the trustee to spend income and principal, as necessary, to provide a specified standard of care. The trustee has no discretion as to 
the amount of the payment or party receiving distribution. 

8. Medicaid trust or Medicaid qualifying trust
For definitions of a Medicaid trust or Medicaid qualifying trust, see SI 01730.048. For additional guidance on these trusts, see SI 
01120.200H. For SSI treatment of Medicaid trust exceptions, see SI 01120.203. 

9. Pooled trust
A pooled trust is a trust that is established and managed by an organization and that contains and pools the assets of multiple 
individuals in separate accounts for investment and management purposes. This section contains information on reviewing third 
party pooled trusts. For information on pooled trusts in which the individual account is funded with the beneficiary’s own assets, 
see SI 01120.203. 
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10. Residual beneficiary (contingent beneficiary or remainderman)
A residual beneficiary (also called a contingent beneficiary or remainderman) is not a current beneficiary of a trust, but he or she 
will receive the residual benefit of the trust contingent upon the occurrence of a specific event, such as the death of the primary 
beneficiary. 

11. Revoke
The grantor of a trust may have the power or authority to revoke (reclaim or take back) the assets deposited in the trust. If the 
individual at issue (an applicant, recipient, or deemor) is the grantor of the trust, the trust is usually a resource to that individual if he 
or she can revoke the trust and reclaim the trust assets. For the definition of a deemor, see SI 01310.127. 
However, if a third party is the grantor of the trust, and the individual at issue (an applicant, recipient, or deemor) is the beneficiary 
of the trust, the trust is not a resource to the beneficiary merely because the trust is revocable by the grantor. In a third party trust 
situation, the focus should be on whether the individual at issue (applicant, recipient, or deemor) can terminate the trust and obtain 
the assets for himself or herself. 

12. Special or supplemental needs trust
A special needs trust, also known as a supplemental needs trust, may be set up to provide for a disabled individual’s extra and 
supplemental needs other than food, shelter, and health care expenses that may be covered by public assistance benefits that the 
trust beneficiary may be eligible to receive under various programs. For more information on special needs trusts containing the 
assets of the individual, see SI 01120.203. 

13. Spendthrift clause or spendthrift trust
A spendthrift clause or spendthrift trust generally prohibits both involuntary and voluntary transfers of the trust beneficiary's 
interest in the trust income or principal. This means that the trust beneficiary's creditors must wait until the trust pays out money to 
the trust beneficiary before they can attempt to claim it to satisfy debts. 
It also means that, for example, if the trust beneficiary is entitled to $100 a month from the trust, the beneficiary cannot sell his or 
her right to receive the monthly payments to a third party for a lump sum. In other words, a valid spendthrift clause would make the 
value of the trust beneficiary’s right to receive payments not countable as a resource. 
However, not all States recognize spendthrift trusts, and States that do recognize spendthrift trusts often do not allow a grantor to 
establish a spendthrift trust for the grantor’s own benefit. In those States that do not recognize spendthrift trusts (whether at all or 
because the trust is a grantor trust), we would count the value of the trust beneficiary’s right to receive monthly payments as a 
resource because it may be sold for a lump sum. 
We do not require trusts to include a spendthrift clause. If the trust provides for mandatory periodic payments to the beneficiary, 
then the trust may need a spendthrift clause for the trust not to count as a resource. 

14. Terminate
In some instances, a trustee or beneficiary of a third party trust can terminate (or end) a trust and obtain the assets for himself or 
herself. For more information on Termination as it relates to self-settled trusts, see SI 01120.201B.6. 

15. Testamentary trust
A testamentary trust is a trust that is established under the terms of a will and that is effective only upon the death of the individual 
who created the will (the testator). Sometimes third party inter vivos trusts (trusts created during the lifetime of the grantor) serve as 
wills. A trust into which property is transferred under the terms of a will, and during the life (inter vivos) of the testator, is not a 
testamentary trust for the purposes of this section because it is not effective only upon the testator’s death, even if the will transfers 
additional property into the trust upon the testator’s death. When evaluating testamentary trusts, field offices should obtain and 
review a copy of the last will and testament. 

16. Third-party trust
A third-party trust is a trust established with the assets of someone other than the trust beneficiary (or his or her spouse). For 
example, a grandparent can establish a third party trust using his or her assets, with a grandchild as the trust beneficiary. Be alert for 
situations where a trust is allegedly established with the assets of a third party but in reality is created with the trust beneficiary's 
property. In such cases, the trust is a grantor trust, not a third party trust. 

17. Totten trust (bank account trust)
A Totten trust (also called a bank account trust) is a tentative trust in which a grantor makes himself or herself trustee of his or her 
own funds for the benefit of another. Typically, the grantor deposits funds in a savings account and indicates, either by the account 
titling or by filing a writing with the bank, that the grantor is trustee of the account for another person. The trustee can revoke a 
Totten trust at any time. Should the trustee die without revoking the trust, ownership of the principal passes to the trust beneficiary. 
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Totten trusts are valid in most jurisdictions, but other jurisdictions have held them invalid because they are too tentative. In 
particular, they generally lack formal requirements and do not state a trust intent or purpose. 

18. Trust
A trust is a property interest held by an individual or entity (such as a bank), called the trustee, who or which is subject to a fiduciary 
duty to use the property for the benefit of another (the beneficiary). 

19. Trust beneficiary
A trust beneficiary is a person for whose benefit a trust exists. A trust beneficiary does not hold legal title to trust property but has 
an equitable ownership interest in it. As an equitable owner, the trust beneficiary has certain rights that a court can enforce, because 
the trust exists for his or her benefit. The beneficiary receives the benefits of the trust, while the trustee holds the title and duties. A 
beneficiary has certain rights relative to the trust, such as to enforce mandatory provisions of the trust, to demand an accounting, 
and to sue to remove the trustee. The trustee owes certain duties, such as loyalty and attention, to the beneficiary.   

20. Trust earnings (income)
Trust earnings (also called trust income) are amounts earned by the trust principal. They may take such forms as interest, 
dividends, royalties, and rents. These amounts are unearned income to any person legally able to use them for personal support and 
maintenance. If the trust beneficiary has no right to receive or demand the earnings, trust income is not countable to him or her. 

21. Trust principal (corpus)
The trust principal (also called the corpus of the trust) is the property placed in the trust, which the trustee holds subject to the 
rights of the beneficiary. It includes any earnings on the trust. 

22. Trustee
A trustee is a person or entity that holds legal title to property in trust for the use or benefit of another. In most instances, the 
trustee has no legal right to revoke the trust or use the property for the trustee’s own benefit. The trustee owes a fiduciary duty to 
the beneficiary. 

C. Policy for accounts that may or may not be trusts

1. Accounts that are not trusts
Although titled as trusts, some types of accounts and “trust-like” instruments are not trusts, and generally we should not evaluate 
them under these instructions for SSI purposes. 

a. Conservatorship accounts

A conservatorship account generally is established by a court and administered by a court-appointed conservator for the benefit of 
an individual. A conservatorship account differs from a trust in that the “beneficiary” of the conservatorship account retains legal 
ownership of all of the account assets, although in some cases the assets may not be available for support and maintenance. For 
instructions pertaining to conservatorship accounts, see SI 01140.215. 

b. Patient trust accounts

Many nursing homes, institutions, and government social services agencies maintain so-called “patient trust accounts” for individuals 
to provide them with toiletries, candy, and sundries. Although titled as trust accounts, they are not. For example, the individual might 
legally own the money in the account, while a social services agency holds the money for the individual and disburses it as necessary 
for the individual’s benefit. For more information on transactions involving agents, see: 

 GN 00603.020 Collective Savings and Checking Accounts 
 SI 00810.120 Income Determinations Involving Agents 

 SI 01120.020 Transactions Involving Agents 

c. Achieving a Better Life Experience (ABLE) accounts

An ABLE account is a type of tax-advantaged account that an eligible individual can use to save funds for his or her disability-related 
expenses. The eligible individual, who is also the designated beneficiary of the ABLE account, must be blind or disabled by a 
condition that began before the individual’s 26th birthday. A State (or a State agency or an instrumentality of a State) can establish 
an ABLE program. An eligible individual can open an ABLE account through the ABLE program in any State, if the State permits it. 
ABLE accounts are not trusts, and you should not evaluate them under trust instructions. For more information on ABLE accounts, 
see SI 01130.740. 
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2. “In trust for” financial accounts
These accounts may or may not be trusts depending on the circumstances in the individual case. Representative payee accounts and 
Totten accounts are the most common examples. 

a. Representative payee accounts

One of the most common types of “in trust for” accounts is the representative payee account. A representative payee account is not 
a trust. However, its title may misleadingly suggest that the representative payee is the legal owner of the account principal. If a 
representative payee deposits current or conserved benefits in an account, the titling of the account should reflect the beneficiary's 
ownership interest in the account. For instructions pertaining to transactions or determinations involving agents, see SI 
01120.020and SI 00810.120. For instructions pertaining to the titling of accounts established by representative payees, see GN 
00603.010. 

b. Totten trusts

A Totten trust is a revocable trust created by the depositing of money, usually in a savings account at a bank, in the depositor’s 
name as trustee for another. (It may have the phrase “in trust for” in the title.) The typical Totten trust is a kind of “pay on death” 
account. That is, the depositor names a beneficiary who inherits the funds in the account upon the depositor’s death. 

D. Policy for trusts as resources

1. Trusts that are resources

a. When trusts are resources

Trust principal is a resource for SSI purposes if a trust beneficiary (applicant, recipient, or deemor) has legal authority to revoke or 
terminate the trust and then use the funds to meet his or her food or shelter needs. The trust principal is also a resource for SSI 
purposes if the trust beneficiary can direct the use of the trust principal for his or her support and maintenance under the terms of 
the trust. For the definition of revoke, see SI 01120.200.B.11. in this section. 
Additionally, if the trust beneficiary can sell his or her beneficial interest in the trust, that interest is a resource. For example, if the 
trust provides for payment of $100 per month to the trust beneficiary for spending money, and the trust does not have a valid 
spendthrift clause, then the trust beneficiary may be able to sell the right to future payments for a lump-sum settlement. The present 
value of the future payments counts as a resource. For more information on spendthrift clauses, see SI 01120.200B.13. in this section. 

b. Authority to revoke or terminate trust or use assets

1. Grantor
In some cases, the grantor has the authority to revoke a trust. Even if the grantor does not specifically retain the power to revoke a 
trust, a trust may be revocable in certain situations. For information on grantor trusts, see SI 01120.200B.4. and SI 01120.200D.3. in 
this section. 
Additionally, State law may contain presumptions as to the revocability of trusts. If the trust principal reverts to the grantor upon 
revocation and he or she can use it for support and maintenance, then the principal is a resource to the grantor. 
Additionally, State law may contain presumptions as to the revocability of trusts. If the trust principal reverts to the grantor upon 
revocation and he or she can use it for support and maintenance, then the principal is a resource to the grantor. 

2. Trust beneficiary
A trust beneficiary generally does not have the power to terminate a trust. However, in some instances, the trust beneficiary may 
have the authority to terminate the trust and gain access to the trust assets or direct the use of the trust principal. Specific trust 
provisions may allow the trust beneficiary to act on his or her own or to order actions by the trustee. The trust beneficiary's ability to 
use the trust principal for support and maintenance, together with his or her equitable ownership in the trust principal, makes the 
trust principal a resource to the trust beneficiary. 
The trust beneficiary's right to mandatory periodic payments may be a resource equal to the present value of the anticipated 
payments, unless a valid spendthrift clause or other provision prohibits transfer or sale of the beneficiary’s interest in such 
anticipated payments. For more information on spendthrift clauses, see SI 01120.200B.13. in this section. 
While a trustee may have discretion to use the trust principal for the benefit of the trust beneficiary, the trustee is a third party and 
not an agent of the trust beneficiary. The actions of the trustee generally are not considered to be the actions of the trust 
beneficiary, unless the trust specifically states otherwise. 

3. Trustee
Occasionally, a trustee may have the legal authority to terminate a trust. However, the trust generally is not a resource to the trustee 
unless he or she becomes the owner of the trust principal upon termination. The trustee is a third party. Although the trustee has 
access to the trust principal for the benefit of the trust beneficiary, this does not mean that the trust principal is the trustee's 
resource. If the trustee has the legal authority to withdraw the trust principal and use it for his or her own support and maintenance, 
the amount of the trust principal that he or she can withdraw and use is the trustee's resource for SSI purposes. 
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NOTE: We are not responsible for developing or reporting claims or allegations of trustee misuse of trust funds. We will get involved 
only if the individual or entity allegedly misusing the funds is also the representative payee. For misuse of SSI funds, see GN 
00604.001. 

4. Totten trust
The grantor of a Totten trust has the authority to revoke the financial account trust at any time. Therefore, the funds in the account 
are his or her resource 

2. Trusts that are not resources
If an individual does not have the legal authority to revoke or terminate the trust or to direct the use of the trust assets for his or her 
own support and maintenance, the trust principal is not the individual's resource for SSI purposes. 
The revocability of a trust and the ability to direct the use of the trust principal depend on the terms of the trust agreement and on 
State (or Tribal) law. If a trust is irrevocable by its terms and under State law, and the trust beneficiary cannot control or direct use of 
the trust assets for the trust beneficiary’s support and maintenance, the trust is not a resource. 

3. Revocability of grantor trusts
Some States follow the general principle of trust law that if a grantor is also the sole beneficiary of a trust, the trust is revocable 
regardless of language in the trust to the contrary. 
However, many of these States recognize that the grantor cannot unilaterally revoke the trust if the trust document names a 
“residual beneficiary” who would receive the trust principal upon the grantor's death or the occurrence of some other specific event. 
When a grantor names heirs, next of kin, or similar individuals to receive the assets remaining in the trust upon the grantor's death, 
assume that they are residual beneficiaries, absent regional instructions to the contrary. In such a case, the trust generally is 
irrevocable, subject to the NOTE. 
When a trust is established for a beneficiary who is a minor, or if a court has ordered the establishment of a trust for an incompetent 
beneficiary, assume absent regional instructions and subject to the NOTE, that it is acceptable for “the estate of the beneficiary” to 
be named as the residual beneficiary without causing the trust to be considered revocable. 
A trust may state that it is a “Grantor Trust” for tax purposes. Such a designation does not necessarily mean that it is a countable 
resource for SSI purposes. You must still develop the trust under these instructions to determine resource status for SSI eligibility 
purposes. 
NOTE: The policies regarding grantor trusts may or may not apply in your particular State. Field offices should consult regional 
Program Operations Manual System (POMS) instructions or your regional office program staff if in doubt. 

E. Policy for disbursements from trusts

1. Trust principal is not a resource
If the trust principal is not a resource, disbursements from the trust may be income to the SSI applicant or recipient, depending on 
the nature of the disbursements. Regular rules to determine when income is available apply. For general income rules, see SI 
00810.005. 

a. Disbursements that are income

 Cash paid directly from the trust to the individual is unearned income. 
 Disbursements from the trust to third parties that result in the trust beneficiary’s receiving non-cash items (other than 

food or shelter) are in-kind income if the items would not be partially or totally excluded non-liquid resources if retained 
into the month after the month of receipt. 

 For example, if a trust buys a car for the trust beneficiary and the trust beneficiary's spouse already has an excluded car for 
SSI purposes, the disbursement to purchase the second car is income in the month of receipt since it would not be an 
excluded resource in the following month. 

 For receipt of certain noncash items, see SI 00815.550. For a list of resource exclusions, see SI 01110.210. 

b. Disbursements that result in receipt of in-kind support and maintenance

Food or shelter received by the trust beneficiary as a result of disbursements from the trust to a third party is income in the form of 
in-kind support and maintenance (ISM) and is valued under the presumed maximum value (PMV) rule. For instructions pertaining to 
the PMV rule, see SI 00835.300. For rules pertaining to a home, see SI 01120.200F. in this section. 

c. Disbursements that are not income

Generally, disbursements from the trust to a third party are not income to the trust beneficiary, unless otherwise stated in SI 
01120.200E.1.a. and SI 01120.200E.1.b. in this section. Disbursements that do not count as income may include those made for 
educational expenses, therapy, transportation, professional fees, medical services not covered by Medicaid, phone bills, recreation, 
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and entertainment. This list is illustrative and does not limit the types of distributions that a trust may permit. For bills paid by a third 
party, see SI 00815.400. 
Disbursements made from the trust to a third party that result in the trust beneficiary’s receiving non-cash items (other than food or 
shelter) are not income if those items would become a totally or partially excluded non-liquid resource if retained into the month 
after the month of receipt. For example, if a trust purchases a computer for the trust beneficiary, the computer is not income, since 
we would exclude the computer from resources as a household good in the following month. For resource treatment of household 
goods, personal effects, and other personal property, see SI 01130.430. For receipt of certain non-cash items, see SI 00815.550. For a 
list of resource exclusions, see SI 01110.210. 

d. Reimbursements to a third party

Reimbursements made from the trust to a third party for funds expended on behalf of the trust beneficiary are not income. 
Regular income and resource rules apply to items that a trust beneficiary receives from a third party. If a trust beneficiary receives a 
non-cash item (other than food or shelter), it is in-kind income if the item would not be a partially or totally excluded non-liquid 
resource if retained into the month after the month of receipt. If a trust beneficiary receives food or shelter, it is income in the form 
of ISM. 

2. Trust principal is a resource

a. Disbursements to or for the benefit of the trust beneficiary

If the trust principal is a resource to the individual, disbursements from the trust principal received by the individual or that result in 
receipt of something by the individual are not income but conversion of a resource. However, trust earnings may be income. For 
instructions pertaining to the conversion of resources from one form to another, see SI 01110.100. For treatment of income when 
the trust principal is a resource, see SI 01120.200G.2. in this section. For treatment of dividends and interest as income, see SI 
00830.500. 

b. Disbursements not to or for the benefit of the trust beneficiary

If the trust is established with the assets of an individual or his or her spouse and the trust (or portion of the trust) is a resource to 
the individual: 

 any disbursement from the trust (or from the portion of the trust that is a resource) that is not made to, or for the benefit 
of, the individual is considered a transfer of resources as of the date of the payment and is not considered income to the 
individual (see SI 01150.110); and 

 any foreclosure of payment (an instance in which no disbursement can be made to the individual under any 
circumstances) is considered to be a transfer of resources as of the date of the foreclosure. Such foreclosure is not 
considered income to the individual. 

F. Policy for home ownership and purchase of a home by a trust

1. Home as a resource
If the trust is a resource to the individual, the property at issue is subject to exclusion as a home under SI 01130.100. Even though 
the trust holds legal title to the property, the individual, as trust beneficiary, still has an (equitable) ownership interest in it. Therefore, 
the property’s possibly being excluded as a home under SI 01130.100 likely will depend on whether the property serves as the 
individual’s principal place of residence. 
If the trust is not a resource to the individual, then the property also is not a resource to the individual, regardless of whether the 
property serves as the individual’s principal place of residence (that is, regardless of possible exclusion as a home under SI 
01130.100), because the property is part of the trust principal that is not a resource to the individual. 

2. Rent-free shelter
An eligible individual does not receive ISM in the form of rent-free shelter while living in a home in which he or she has an 
ownership interest. Accordingly, an individual with an “equitable ownership interest in the trust principal” does not receive rent-free 
shelter (see SI 01120.200F.1. in this section). 

3. Receipt of income from a home purchase
Because the purchase of a home by a trust for the trust beneficiary establishes an equitable ownership interest for the trust 
beneficiary, the purchase results in the receipt of ISM, in the form of shelter, in the month of purchase. This ISM is valued at no more 
than the presumed maximum value (PMV). For ISM to one person, see SI 00835.400. 
Even if the trust beneficiary has an ownership interest in the home that he or she resides in, and is not receiving ISM in the form of 
rent-free shelter (because shelter is rent-free when no household member has any ownership interest in, or rental liability for, the 
residence, see SI 00835.370B.1.). The purchase of the home or payment of the monthly mortgage by the trust is a disbursement from 
the trust to a third party that results in the receipt of ISM in the form of shelter (see SI 01120.200E.1.b. in this section). 
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a. Outright purchase of a home

If the trust, whose principal is not a resource, purchases the home outright and the trust beneficiary lives in the home in the month 
of purchase, the home is income in the form of ISM, and reduces the trust beneficiary's payment no more than the PMV in the 
month of purchase only, regardless of the value of the home (see SI 01120.200E.1.b. in this section). 

b. Purchase by mortgage or similar agreement

If the trust, whose principal is not a resource, purchases the home with a mortgage and the trust beneficiary lives in the home in the 
month of purchase, the home would be ISM in the month of purchase. Each of the subsequent monthly mortgage payments results 
in the receipt of income in the form of ISM to the trust beneficiary living in the house, each valued at no more than the PMV (see SI 
01120.200E.1.b. in this section). 

c. Additional household expenses

If the trust pays for other shelter or household operating expenses, these payments are income in the form of ISM in the month of 
the trust beneficiary’s use. For computations of ISM from outside the household, see SI 00835.350. For countable shelter expenses, 
see SI 00835.465D. 
If the trust pays for repairs, maintenance, improvements, or renovations to the home, such as renovations to the bathroom to make 
it handicapped accessible, installation of a wheelchair ramp or assistive devices, or replacement of a roof, the trust beneficiary does 
not receive income. Disbursements from the trust for improvements increase the value of the resource and, unlike household 
operating expenses, do not provide ISM. For computations of ISM from outside the household, see SI 01120.200E.1.c. in this section. 

G. Policy for earnings and additions to trusts

1. Trust principal is not a resource

a. Trust earnings

Trust earnings are not income to the trustee or grantor unless designated as belonging to the trustee or grantor under the terms of 
the trust; for example, as fees payable to the trustee or interest payable to the grantor. 
Trust earnings are not income to the SSI applicant or recipient who is a trust beneficiary unless the trust directs, or the trustee 
makes, payments from the trust to the trust beneficiary. 

b. Additions to principal 

Additions to trust principal made directly to the trust are not income to the grantor, trustee, or trust beneficiary. For exceptions to 
this rule, see SI 01120.200G.1.c. and SI 01120.200G.1.d. in this section. 

c. Payments not assignable by law

Certain payments are non-assignable by law; therefore, are income to the individual entitled or eligible to receive the payments 
under regular SSI income rules, unless an exclusion applies. Although a trust may be structured such that it appears that non-
assignable payments are made directly into the trust, non-assignable payments may not be made directly into a trust, to avoid 
income counting or for any other reason. 
Important examples of non-assignable payments include: 

 Temporary Assistance to Needy Families (TANF)/Aid to Families with Dependent Children (AFDC); 

 Railroad Retirement Board-administered pensions; 
 Veterans’ pensions and assistance; 

 Federal employee retirement payments (CSRS, FERS) administered by the Office of Personnel Management; 
 Social Security Title II and SSI payments; and 

 Private pensions under the Employee Retirement Income Security Act (ERISA) 29 U.S.C.A., Section 1056(d)). 

d. Assignment of income

A legally assignable payment that is assigned to a trust or trustee is income for SSI purposes, to the individual entitled or eligible to 
receive the payment, unless the assignment is irrevocable. We consider assignment of payment by court orders to be irrevocable. 
For example, child support or alimony payments paid directly to a trust or trustee because of a court order are considered 
irrevocably assigned and thus not income. Also, U.S. Military Survivor Benefit Plan (SBP) payments assigned to a special needs trust 
are not income because the assignment of an SPB annuity is irrevocable. For more information on SPB annuities, see SI 
01120.201J.1.e. 
If the assignment is revocable, the payment is income to the individual legally entitled or eligible to receive it, unless an SSI income 
exclusion applies. For non-assignable payments, see SI 01120.200G.1.c. in this section. 
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2. Trust principal is a resource

a. Trust earnings

Trust earnings are income to the individual for whom the trust principal is a resource, unless the terms of the trust make the earnings 
the property of another. For when to count income, see SI 00810.030. 

b. Additions to principal 

Additions to principal may be income or conversion of a resource, depending on the source of the funds. If a third party deposits 
funds into the trust, the funds are income to the trust beneficiary. If the trust beneficiary transfers funds into the trust from an 
account that he or she owns, the funds are not income but a converted resource. 

H. Policy for Medicaid trusts and Medicaid qualifying trusts

1. Medicaid Trusts

a. General 

Medicaid trusts are trusts that are established by an individual (by a means other than a will) on or after August 11, 1993 and that 
are made up, in whole or in part, of assets of that individual. We consider a trust as established by an individual if it was established 
by: 

 the individual; 

 the individual's spouse; or 
 a person (or a court or administrative body) with legal authority to act for the individual or spouse or who acts at the 

direction or request of the individual or spouse. 
Medicaid trusts may contain terms such as “OBRA 1993 pay-back trust” or “trust established in accordance with 42 USC 1396” or 
may be mislabeled as an “MQT.” Medicaid trusts must be evaluated under SI 01120.201 to determine whether they are a resource for 
SSI purposes. 
For additional information and procedures for coding and referring these trusts to the State Medicaid agencies, see SI 01730.048. 

b. State reimbursement provisions

Medicaid trusts generally have a payback provision stating that upon termination of the trust, or the death of the beneficiary, the 
trust will reimburse the State Medicaid agency for medical assistance paid on behalf of the individual. According to the law in most 
States, the State is not the residual or contingent beneficiary but is a creditor, and we consider the reimbursement to be payment of 
a debt, unless the trust instrument reflects a clear intent that the State is a beneficiary rather than a creditor. This law may or may not 
apply in your State, so consult your regional instructions or regional office. 

2. Medicaid Qualifying Trusts (MQT)
An MQT is a trust or similar legal device established prior to October 1, 1993, other than by a will, under which the grantor (or 
spouse of the grantor) may be the beneficiary of all or part of the trust. The amount in the MQT considered available as a resource 
to the individual for Medicaid purposes, is the maximum amount that may be distributed under the terms of the trust to the 
individual by the trustee. This Medicaid-only provision has no effect on the income and resource determination for SSI purposes. 
MQTs must be evaluated under SI 01120.200 to determine whether they are a resource for SSI purposes. 
NOTE: The last date to establish an MQT was September 30, 1993. Congress repealed section 1902(k) of the Social Security Act on 
October 01, 1993. 

I. Policy for representative payees and trusts
If a representative payee funds a trust with an underpayment or conserved funds, see GN 00602.075 for additional rules that may 
apply. Additionally, representative payees may not deposit dedicated account funds in a trust. 

J. Procedure for development and documentation of trusts

1. Written trust

a. Review the trust document

Obtain a copy of the trust document (the original trust document is not required) and related documents and review the document 
to determine whether the: 

 individual (applicant, recipient, or deemor) is the grantor, trustee, or trust beneficiary; 

 trust was established on or after January 01, 2000; 
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 trust was funded with assets of the individual or third parties or both; 
 trust is revocable or can be terminated and, if so, whether the individual has authority to revoke or terminate the trust and 

to use the principal for his or her own support and maintenance; 

 individual has access to the trust principal; 
 trust provides for or permits payments for the benefit of the individual, to the individual or on the individual’s behalf; 

 trust principal generates income (earnings) and, if so, whether the individual has the right to any of that income; 
 trust provides for mandatory periodic payments and, if so, whether the trust contains a spendthrift clause that is valid 

under State law and prohibits the voluntary and involuntary alienation of any interest of the trust beneficiary in the trust 
payments; and 

 trust is receiving payments from another source. 

b. Which instructions apply when determining the resource status and income treatment of a trust

Depending on the trust’s date of establishment and whose funds the trust principal contains, follow these instructions to determine 
the resource status and income treatment of the trust: 

If the trust was established… and contains… follow instructions in: 

on or after January 01, 2000, any assets of the individual, SI 01120.199, 
SI 01120.201 through 
SI 01120.204, 
SI 01120.225 and 
SI 01120.227 

only assets of third parties, SI 01120.200 

before January 01, 2000, assets of the individual transferred before January 01, 2000, SI 01120.200 

any assets of the individual transferred on or after January 01, 2000, SI 01120.199, 
SI 01120.201 through 
SI 01120.204, 
SI 01120.225, and 
SI 01120.227 

only assets of third parties, SI 01120.200 

NOTE: If the trust beneficiary adds his or her own assets to an existing third-party trust, on or after January 01, 2000, redevelop the 
trust under the instructions in SI 01120.199, SI 01120.201 through SI 01120.204, SI 01120.225, and SI 01120.227. For more 
information on mixed trusts, see SI 01120.200A.1.b and SI 01120.201I.3. 

c. Consult regional instructions

Consult any regional instructions that pertain to trusts to see if there are State or Tribal laws to consider on such issues as 
revocability or irrevocability and grantor trusts. 

d. Referring a trust issue to the regional office

If there are any unresolved issues that prevent you from determining the resource status of a trust, or there are issues for which you 
believe you need a legal opinion, follow your regional instructions or consult with your regional office (RO) program staff via vHelp. 
The RO staff can resolve many issues via vHelp. If necessary, the RO staff will seek guidance from the central office (CO) or the RCC. 
Do not contact or refer materials to the RCC directly. 
NOTE: When referring a trust to the RO, make sure to include all documentation, identify the applicant or recipient, identify the 
source of funds or assets, and explain relevant relationships of others named in the trust. 

2. Oral trusts

a. State recognizes as binding

If the State in question recognizes oral trusts as binding (see regional instructions): 
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 record all relevant information; 

 obtain from all parties signed statements describing the arrangement; and 
 unless regional instructions specify otherwise, refer the case, through the Assistant Regional Commissioner, Management 

and Operations Support (ARC, MOS), to the RCC. 

b. State does not recognize as binding

If the State does not recognize oral trusts as binding (see regional instructions), determine whether an agency relationship (a person 
acting as an agent of the individual) exists and develop under regular resource-counting rules or transfer of resources rules, as 
applicable. For transactions involving agents, see SI 01120.020. 

3. Determining the nature and value of trust property (written or oral trust)
To determine whether the trust is a resource, apply the policies in SI 01120.200D in this section and in any applicable regional 
instructions. 
NOTE: When you are unsure about any relevant issue, do not make a determination but discuss the case with the RO programs staff. 
They will refer the case to the RCC, if necessary. 
When trust principal is a resource and its value is material to eligibility, determine the nature of the principal and establish its value 
by: 

 contacting the holder of the funds, if cash; or 
 developing as required under the applicable POMS section for the specific type(s) of property, if the trust principal is not 

cash. 

4. Documentation for trust evidence
Record all information used in determining whether the trust is a resource or generates income on the Trust (RTRS) page in the SSI 
Claims System. For more information on what trust information to record, see MS INTRANETSSI 013.005. Record your rationales, 
summary of supporting documentation, and conclusions on the Report of Contact (DROC) (and subsequently lock the DROC) or the 
Evidence (EVID) screen. When a certified electronic folder (EF) exists, fax the following into Section D (Non-Disability Development) 
of the Electronic Disability Collect System (EDCS): 

 a copy of the trust document (original not required), along with trust attachments, amendments (if any), and exhibits; 
 copies of any signed agreements between organizations making payments to the individual and the individual legally 

entitled to such payments, if the payments have been assigned to the trust or trustee; 
 records of payments from the trust, as necessary; and 
 any other pertinent documents, such as court orders, and the Form SSA-5002 (Report of Contact) that indicates the trust 

resource determination. 
In the case of a paper folder, fax these materials into the Non-Disability Repository for Evidentiary Documents (NDRed), or record 
any development electronically in EVID. 
For more information on trust documentation and development, see the trust review process in SI 01120.200L in this section. 
NOTE: The SSI applicant or recipient as trust beneficiary generally has the right to request an accounting from the trustee to provide 
information about trust disbursements. 

5. Medicaid trust and Medicaid qualifying trust determination
For information regarding Medicaid trusts and MQTs and the procedure to follow, consult SI 01730.048.

6. Systems input for trusts
Make the appropriate entries on the SSI Claims System Trust (RTRS) page. For more information on the SSI Claims System Trust 
page, see MS INTRANETSSI 013.005. You may also make a CG field entry (RE06 or RE07) per SM 01301.820. In non-SSI Claims System 
cases or where otherwise warranted, use Remarks (see MS MSSICS 023.003). 

K. Posteligibility changes in trust resource status
If due to a change in policy, a policy clarification, or the reopening of a prior erroneous determination, a trust that was previously 
determined not to be a resource is determined to be a resource (or vice-versa), apply the following rules. 

1. New trusts and trusts that have not previously been determined not to be a resource
A trust that either is newly created or has not previously been determined not to be a resource must meet the criteria set forth in SI 
01120.200D.2. in this section for SSA to determine that it is not a resource. Do not determine that such a trust is not a resource 
unless the trust meets these criteria. 
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For a trust that was previously established but is newly discovered, reopen the prior resource determination back to the trust 
establishment date, subject to the rules of administrative finality (applying the shorter of the two periods). For more information on 
SSI administrative finality, see SI 04070.001. 
A trust must have been previously determined not to be a resource in order for the 90-day amendment period to apply. If a 90-day 
amendment period is not applicable, then any future amendments to the trust will take effect the month following the month of 
amendment. 
For overpayment waiver rules, see SI 02260.001. 

2. Trusts that were previously determined not to be a resource under SI 01120.200
A trust that was previously determined not to be a resource under SI 01120.200 shall continue not to be a resource, provided that 
the trust is amended to conform with the policy requirements within 90 days. That 90-day period begins on the day SSA informs the 
individual or representative payee that the trust contains provisions that would require amendment in order to continue not to 
count as a resource under SI 01120.200. 

a. New situations

Effective 04/27/18, if due to a change in policy, a policy clarification, or reopening of a prior erroneous determination, a trust that 
was previously determined not to be a resource under SI 01120.200 is now determined to be a resource, offer a 90-day amendment 
period. 

b. During the 90-day period

Diary the case for follow-up in 90 days. If a trust was not previously counted as a resource, do not count the trust as a resource and 
do not impose an overpayment pending possible amendment within the 90-day period. 

c. Good cause extension

We permit each trust that was not previously determined to be a resource only one 90-day amendment period. However, you may 
grant a request for an extension to the 90-day amendment period for good cause, if the individual requests it and provides evidence 
that the disqualifying issue cannot be resolved within the 90-day period: for example, if a court must amend the trust and there is a 
wait to get on the court docket. Document on the DROC screen the decision to grant the extension, the time allowed, and the 
reason. Diary the case for follow-up. Field office staff have discretion to provide a reasonable time period for a good cause extension 
depending on the situation. 

d. End of the 90-day amendment period

If the trust is amended to be policy-compliant within the 90-day period (plus any extension), the trust continues not to be a resource 
for SSI purposes. 
If the trust still fails to meet the policy requirements after expiration of the 90-day amendment period (plus any extension), count the 
trust as a resource beginning with the later of (1) the date when the policy change or clarification first applies to the trust or (2) the 
earliest date as of which the prior determination or decision is reopened and revised. 
NOTE: All trust determinations made at the end of the 90-day amendment period are subject to the rules of administrative finality. 

3. Reopening trust determinations

The field office may receive a request by any party to the determination, including SSA, questioning the correctness of the trust 
determination. The request to reopen a determination must be in writing and within the applicable time limit (see SI 04070.015. 
Reopening SSI Determinations). 

L. Trust review process
Claims Specialists evaluate all trusts that need a resource determination (such as a new or amended trust) in all initial claims (IC) 
and posteligibility (PE) events. For PE events, do not reevaluate trusts that already have a resource determination, unless there is: 

 an amendment to the trust, 
 a change of or clarification in policy that affects the resource determination, 

 a request for reopening, or 
 a situation where you become aware of a prior erroneous determination. For resource status changes in PE events, see SI 

01120.200K in this section. 
To ensure accurate and consistent trust resource determinations: 

 Claims Specialists submit their trust resource determinations and any related documentation to the Regional Trust Review 
Team (RTRT) for review using the Supplemental Security Income Trust Monitoring System (SSITMS) website. 

 The RTRT review all trust determinations and provide a decision and any feedback to the Claims Specialists via the SSITMS 
website. 
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Claims Specialists and RTRT members can use this SSITMS (http://oestweb.ba.ad.ssa.gov/SSITM/)) link to access the website. For 
instructions on using the SSITMS website, visit the user guide located under the Help link on the SSITMS website. 
NOTE: It is important to remember that trust determinations are subject to the rules of administrative finality. For more information 
on administrative finality, see SI 04070.040. 
The following steps describe the trust review process for the Claims Specialists and RTRT members. 

1. Claims Specialist actions
For all IC and PE cases where an applicant, recipient, or deemor alleges an interest in a trust that needs a resource determination, 
determine whether the trust is a countable resource. To make the trust resource determination, follow trust policy in SI 
01120.200D in this section. 
After making a trust resource determination: 

a. Document the determination along with any references and rationale used in the decision-making process:
o For SSI Claims System cases, use the Report of Contact (DROC) screen; and
o For non-SSI Claims System cases, use a Form SSA-5002 (Report of Contact) and fax it into the electronic folder

(EF) or Non-Disability Repository for Evidentiary Document (NDRED).
b. Fax the initial trust resource determination, trust document, and any pertinent information into the appropriate EF.

Then follow these trust review process steps: 

a. Submitting trust determinations for RTRT review

Follow these procedures: 
 Access the SSITMS website and select the “Add New” tab. Add the applicant’s or recipient’s name, representative payee’s 

name (if any), social security number, and all other relevant trust information; 
 Select the appropriate type of trust in SSITMS (third party trust, special needs trust, etc.); and 

 Submit the trust resource determination for RTRT review. 

b. Reviewing the RTRT responses

SSITMS sends an email notification after the RTRT or regional trust lead (RTL) reviews the trust and makes a decision. To view the 
RTRT’s response: 

 Access SSITMS and select the case from the Summary page listing or use the link in the email to access the case, and 
 Click on the “Details/Update” tab. 

The Results field will show that the RTRT member either agreed or disagreed with the trust resource determination. When the Claims 
Specialist is ready to process the case, change the trust status to “FO Effectuated” using the Edit function. 
NOTE: Select “FO Effectuated” only after completing all case development. Changing the Trust Status to “FO Effectuated” locks the 
case in SSITMS. Only the Remarks field will be accessible for additional comments. 

c. Reevaluations of trust determinations

To request a reevaluation of a trust resource determination, access SSITMS and: 

 change the Trust Status to “Referred to RTL” using the Edit function; and 
 provide the rationale, a summary of supporting documentation, and appropriate references in SSITMS Remarks and select 

“Submit.” 
The RTL will select the case for review and determine if the central office (CO) or the Office of the General Counsel (OGC) needs to 
review the case. The RTL will respond to the request via the SSITMS website, and SSITMS will send an email notification when the RTL 
completes the reevaluation process. 

d. Appeals of trust determinations

When the applicant or recipient appeals the trust resource determination, the RTL must review the Claims Specialist’s 
reconsideration decision. To request a review of the trust reconsideration determination, access SSITMS and: 

 select “Recon Pending” from the Recon Trust Status dropdown using the Edit function; and 
 provide pertinent information about the reason for the appeal in Claims Specialist remarks and select “Submit.” 

NOTE: Do not enter RO Recon Trust Determination in SSITMS Claims Specialist remarks. SSITMS will send an email notification when 
the RTL completes the FO reconsideration review. Do not load a recon into SSITMS until you have made a trust recon determination. 
NOTE: Goldberg-Kelly payments may apply during trust reconsiderations only when the SSI recipient is already in pay. 
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e. RTRT return cases for further FO development

When the RTRT require additional information from the FO, they will return the case for further development. SSITMS will send to 
the FO mailbox an email notification about the further development requested. To view the RTRT’s request, access SSITMS and: 

 select the case from the Summary page listings or use the link in the email to access the case; and 

 click on the “Details/Update” tab. 
View the request for additional information in the Remarks field. After completing the development requested, update the Trust 
Status to “FO Development Completed” using the Edit button and submit. 

2. Trust Reviewer (TR) actions
TRs review the Claims Specialist’s trust resource determination along with any pertinent documentation in the SSI Claims System and 
the Claims File User Interface (CFUI). When TRs receive a trust resource determination for review in SSITMS, they select the case with 
“Pending” trust status from the SSITMS summary listing and: 

 review the trust and associated information; 

 provide feedback in the Remarks field in SSITMS; 
 document the concurrence decision in a DROC screen or SSA-5002; 

 indicate “agree” or “disagree” with the Claims Specialist’s trust resource determination in Results; 
 change the trust status to “Review Completed” after making a decision on the trust resource determination; and 

 submit the response to the Claims Specialist. 
Additionally, TRs refer: 

 trusts back to the Claims Specialist when the case needs further development; and 

 trusts established outside their region to the RTL. The RTL will refer the trust to the appropriate region. 

3. Regional Trust Lead (RTL) actions
Regional Trust Leads (RTL) review trust resource determinations for all new or not previously evaluated pooled trusts, IGRA trusts, 
reevaluations, and appeals. When needed, RTLs request guidance from CO or the RCC and refer trusts to other regions for their 
input or decision. RTLs also refer trusts back to the FO when the case needs further development. Additionally, RTLs monitor the 
SSITMS website and add pooled trust precedents to the SSITMS SharePoint Repository for Precedents. For the pooled trust review 
process, see SI 01120.202C. For information on IGRA trusts, see SI 01120.195. 
Follow these steps for the trust review process: 

a. Reviewing trust resource determinations

Select the case from the SSITMS Summary listing page or by using the link in the email notification, and: 
 click the “Details/Update” tab; 

 review information provided by the Claims Specialist technician; 
 determine if consultation with CO or the RCC is necessary; 

 provide the review results in the Remarks field; 
 update Trust Status to “Completed by RTL”; and 

 indicate “agree” or “disagree” with the Claims Specialist’s determination in Results and click “Submit.” 

b. Email notifications for reevaluation requests

RTLs will receive an email notification whenever a trust resource determination needs reevaluation. To view the reevaluation request, 
access the case from the SSITMS Summary page listing. 

c. Reevaluate trust resource determinations

To reevaluate the trust resource determination, follow steps listed in SI 01120.200L.3.a. in this section. The specialist who submitted 
the case and the specialist’s FO mailbox will receive an automated email notification when the RTL makes a decision. The subject line 
will show “Response to Trust for Reevaluation.” 

d. Appeal requests

SSITMS sends the RTL an email notification when he or she needs to review an FO determination on a trust reconsideration. To view 
appeal requests, access the case from the SSITMS Summary page listing or from the link in the email notification. To review the 
reconsideration determination, follow steps listed in SI 01120.200L.3.a. in this section. To address the appeal request, follow steps 
listed in SI 01120.200L.3.a. in this section. The specialist who submitted the case and the specialist’s FO mailbox will receive an 
automated email notification when the RTL makes a decision. The subject line will show “Response to SSI Trust Recon for Review.” 
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M. Procedure for discussing SSI trust policy with the public

1. What to discuss
When you discuss SSI trust policy with a member of the public, follow this guidance:

a. Do not advise an applicant, recipient, deemor, representative payee, legal guardian, or any other party on how to invest
funds or hold property in trust. Remember that you are not permitted to provide legal or financial advice.
Never recommend to an individual that he or she set up a trust or suggest that you think that a trust would be beneficial
to him or her. Be aware that a trust may allow eligibility for SSI but not eligibility for Medicaid. Suggest that the individual
check with the State Medicaid office.

b. Explain how trusts may affect SSI eligibility and payment amount in general terms or in terms specific to a particular trust
arrangement. In the latter case, examine the trust document or a draft of the proposed trust provisions, as necessary. You
can identify problematic provisions in the document and refer the individual to the POMS section related to the issue. Do
not advocate specific changes to a trust.

c. Remember that an individual's ability to access and use the trust principal depends on the terms of the trust document
and on State or Tribal law. The State or Tribal trust laws may be complex. Discuss the individual's documents with your
regional office if you are unable to make a determination.

2. Use “SSI Spotlight” on trusts
Consider giving the individual a copy of the “SSI Spotlight” on trusts. You can get a copy of the Spotlight on trusts online: 
(http://www.socialsecurity.gov/ssi/spotlights/spot-trusts.htm). 

N. Examples of trusts
The following examples are illustrative of situations that you may encounter. You should not rely solely on the analysis given in the 
examples in making determinations in a specific case, as State (or Tribal) laws vary and the language of individual trust documents 
may warrant different results from those given in the example. You can refer to regional instructions, if any, and consult your 
regional office, as necessary. You should also be aware of the possible implications the trust may have for Medicaid eligibility. For 
instructions on trusts and Medicaid, see SI 01730.048. 

1. Trust principal is a resource

a. Example of a trust that is a countable resource

Situation
The claimant is a child and the beneficiary of a trust established on her behalf by her mother, who is her legal guardian. The money 
used to establish the trust was inherited by the claimant directly from her grandmother, making the beneficiary the grantor. The 
mother is also the trustee. The trust document indicates that the trust may be revoked at any time by the grantor. 

Analysis 
Since the grantor may revoke the trust at any time, the trust is a resource to the grantor. In this situation, the child is the grantor and 
the trust is her resource. This is the case because the actions of the mother, as legal guardian, are taken as an agent for the child. Be 
aware of situations in which the same person may serve multiple functions (such as parent, guardian, and trustee), and distinguish 
which specific function the person is performing in order to determine whether the person is acting as an agent for the claimant. 
Note that it is allowable for the same person to perform multiple functions independently of each other without acting as an agent 
of the claimant. For the definition of a grantor, see SI 01120.200B.3. in this section. 

b. Example of a grantor trust that is a countable resource

Situation
On April 21, 1998, the trust beneficiary, a 17-year-old SSI recipient, received a $125,000 judgment as the result of a car accident that 
left him disabled. His mother, as his legal guardian, placed the money in an irrevocable trust for the sole benefit of the recipient with 
his sister as trustee. The trustee has absolute discretion as to how the trust funds are to be spent, and the trust has a prohibition 
against the trustee’s spending funds in a way or amount that would make the recipient ineligible for Federal or State assistance 
payments. There is no named residual beneficiary. Under the State law, if an individual is both the grantor of a trust and the sole 
beneficiary, the trust is revocable, regardless of language in the trust to the contrary. 

Analysis 
Since the recipient's mother, as his legal guardian, established the trust with funds that belonged to the recipient, we treat the 
recipient as having established the trust himself. Therefore, he is the grantor of the trust. Since he is also the sole beneficiary of the 
trust, the trust is revocable under the State law and is the recipient's resource, regardless of the language in the trust document. The 
recipient is ineligible due to excess resources. 
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2. Trust principal is not a resource

a. Example of a trust that is not a countable resource

Situation
The SSI recipient is the beneficiary of an irrevocable trust created and funded by her deceased parents. Her brother is the trustee. 
The terms of the trust give the brother full discretionary power to withdraw funds for his sister's educational expenses. The trustee 
uses these funds to pay the recipient's tuition and room and board at a boarding school. The trust pays $25 of monthly interest 
income into a separate account that designates the recipient as owner. She has the right to use these funds in any way she wishes. 
The trust also contains a valid spendthrift clause that prohibits the trust beneficiary from transferring her interest in the trust 
payments prior to receipt. 

Analysis 
Since the recipient, as trust beneficiary, has no authority to terminate the trust established with her parents’ assets or to access the 
principal directly, the trust principal is not her resource. While trust disbursements for the beneficiary’s benefit may be income to her, 
the disbursements for tuition are not income since they do not provide food or shelter in any form. However, the trust 
disbursements for room and board are in-kind support and maintenance valued under the PMV rule. The $25 monthly deposits of 
trust earnings are income when deposited into the recipient's personal account and are resources to the extent retained into the 
following month. The trust beneficiary's right to the stream of $25 monthly payments is not a resource because she cannot sell or 
assign it prior to receiving the payments because of the valid spendthrift clause. For a definition of spendthrift clauses, see SI 
01120.200B.13. in this section. 
NOTE: If the SSI recipient is the beneficiary of an unfunded third- party trust; for example, the trust will be funded upon the death of 
a parent. It is not necessary to review and submit the unfunded trust to SSITMS for SSI eligibility purposes until it is funded. 

b. Example of a trust that is not a countable resource

Situation
The claimant is a minor and the beneficiary of an irrevocable trust established in 1997 with the child's annuity payment by his father, 
who is his representative payee. The father is also the trustee. The claimant's brothers and sisters will become the trust beneficiaries 
in the event of the claimant's death. In the State where the claimant lives, the grantor can revoke the trust if he is also the sole 
beneficiary. The brothers and sisters are “residual beneficiaries” who become the beneficiaries upon the prior beneficiary's death. 

Analysis 
The trust principal is not a resource to the claimant. The trust document provides that the trust is irrevocable under the general rule 
in SI 01120.200D.2. in this section. Although the claimant is the grantor of the trust (because the actions of the father as payee are as 
an agent of the claimant), the trust is not revocable under the rule for grantor trusts because the claimant is not the sole beneficiary, 
see SI 01120.200D.3. in this section. 

3. Trust requires legal review

a. Example of a trust that requires legal input 

Situation
The SSI claimant is the beneficiary of a revocable trust established with her father’s assets for her future care. Her father is her legal 
guardian. The claimant, as trust beneficiary, has no authority to terminate the trust. The claims specialist (CS) reviews the trust 
document to see if the claimant, through her legal guardian, has unrestricted access to the trust principal, whether the trust provides 
for payments on her behalf, and whether the trust principal generates income. 
The trust document is very complex, and the fact that the claimant's father is grantor, trustee, and her legal guardian further 
complicates the situation. The CS cannot determine whether the trust principal is available to the trust beneficiary through the 
grantor or trustee. 

Analysis 
Because it is not clear from the trust document whether the father, as legal guardian, “stands in the claimant's shoes” and controls 
the trust, the CS consults with the RO staff for possible referral through the ARC, MOS, to the RCC for an opinion. 

b. Example of a trust that requires legal review

Situation
The recipient is the beneficiary of an irrevocable trust. The trust document indicates that the recipient is the sole named beneficiary 
and also the grantor of the trust. The document also indicates that there are unnamed residual beneficiaries, the recipient's “heirs.” 

Analysis 
The adjudicator consults regional instructions on State law pertaining to grantor trusts. According to those instructions, a grantor 
trust may be a resource to the recipient, but the State law is unclear about the effect of the unnamed residual beneficiaries. The 
adjudicator consults with the RO staff for possible referral through the ARC, MOS, to the RCC. 
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NEW - SI 01120.201 Trusts Established with the Assets of an Individual on or after 
01/01/00 
Citations: 
Social Security Act as amended, Section 1613(e) 
P.L. 106-169, Section 205

A. Background for trusts established with assets of an individual on or after 01/01/00

1. Foster Care Independence Act of 1999
On 12/14/99, the President signed into law the Foster Care Independence Act of 1999 (P.L. 106-169). Section 205 of this law 
provides, generally, that we consider trusts established with the assets of an individual (or spouse) as resources for Supplemental 
Security Income (SSI) eligibility purposes. The law addresses when to consider earnings on or additions to trusts as income. The law 
also provides exceptions to the statutory rules in Section 1613(e) of the Social Security Act (Act) for counting trusts as 
resources and income. The provisions in the law are effective for trusts established on or after 01/01/00. For information on 
exceptions to the statutory rules in Section 1613(e), see SI 01120.203. 
For trusts established prior to 01/01/00, trusts established with the assets of third parties, and trusts that meet an exception to the 
statutory provisions of Section 1613(e) but meet the definition of a resource in SI 01110.100B.1., see SI 01120.200. 

2. Third party trusts
These provisions do not apply to trusts established solely with the assets of a third party, either before or after 01/01/00. For 
development of third party trusts, see SI 01120.200. However, if at any point the individual adds his or her assets to such a trust, then 
that portion of the trust becomes subject to development under SI 01120.201. through SI 01120.204. 

3. Case processing alert
Trusts are often complex legal arrangements involving State or Tribal laws and legal principles that a Claims Specialist may not be 
able to apply without advice from agency counsel. Therefore, the following instructions may only be sufficient for you to recognize 
that an issue is present and that you may need to consult with your regional office (RO). The RO may refer the trust to the Regional 
Chief Counsel if necessary. When in doubt, submit your question to the RO staff using vHelp. 

B. Glossary of terms

1. Asset
For purposes of this section, an asset is any income or resource of the individual or the individual's spouse, including:

 income excluded under section 1612(b) of the Act. For income exclusions in the Act, see SI 00830.099. and SI 00820.500.; 
 resources excluded under section 1613 of the Act. For resource exclusions in the Act, see SI 01130.050.; 
 any other payment or property to which the individual or the individual's spouse is entitled but does not receive or have 

access to because of action by: 
a. the individual or the individual’s spouse;
b. a person or entity (including a court) with legal authority to act in place of, or on behalf of, the individual or the

individual’s spouse; or
c. a person or entity (including a court) acting at the direction of, or on the request of, the individual or the

individual’s spouse.

2. Corpus or principal
The corpus or principal of the trust is all property and other interests held by the trust, including accumulated earnings and any 
other additions, such as new deposits, on or to the trust after its establishment. 
NOTE: Earnings or additions are not included in the corpus in the month the trust credits or receives them because we consider 
them under income counting rules in that month. For more information, see SI 00810.000. 

3. Foreclosure
For purposes of this section, foreclosure is an event that bars or prevents access to, or payment from, a trust to an individual now or 
in the future. 
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4. Legal instrument or device similar to a trust
A legal instrument, device, or arrangement may not be a trust under State or Tribal law but, even if it is not a trust, may 
nevertheless be similar to a trust in that it involves a grantor: 

 who provides the assets to fund the legal instrument, device, or arrangement; 
 who transfers property (or whose property is transferred by another) to an individual or entity with fiduciary obligations 

(considered a trustee for purposes of this section); and/or 
 who makes the transfer with the intention that the individual or entity hold, manage, or administer the property for the 

benefit of the grantor or others. 
Legal instruments or devices similar to a trust can include (but are not limited to) escrow accounts, investment accounts, 
conservatorship accounts, pension funds, annuities, certain Uniform Transfers to Minors Act (UTMA) accounts, and other similar 
devices managed by an individual or entity with fiduciary obligations. 
For the definition of a grantor, see SI 01120.200B.3. For trusts established with the assets of an individual, see SI 01120.201B.8. in this 
section. 

5. Spouse
For the purposes of this section, the individual's spouse is the individual we consider the spouse for normal SSI purposes. For 
determining marital status, see SI 00501.150. 

6. Terminate
A trust may terminate (or end) for different reasons. For example, the grantor may retain the right to terminate a trust, or another 
individual may have authority to exercise a right to terminate the trust. It is important to determine who receives the trust corpus 
upon termination. The trust may terminate because its purpose is completed, it runs out of funds, or the beneficiary is no longer 
disabled or dies. Generally, provisions that permit the trust to terminate prior to the beneficiary’s death are called early termination 
provisions. For more information on early termination provisions, see SI 01120.199. 

7. Testamentary trust (a trust established by a will)
A testamentary trust is a trust that is established under the terms of a will and that is effective only upon the death of the individual 
who created the will (the testator). Sometimes third party inter vivos trusts (trusts created during the lifetime of the grantor) serve as 
wills. A trust into which property is transferred under the terms of a will, and during the life (inter vivos) of the testator, is not a 
testamentary trust for the purposes of this section because it is not effective only upon the testator’s death, even if the will transfers 
additional property into the trust upon the testator’s death. When evaluating testamentary trusts, field offices should obtain and 
review a copy of the last will and testament. 

8. Trust established with the assets of an individual
A trust is considered to have been established with the assets of an individual if any assets of the individual (or spouse), 
regardless of how little, were transferred into the trust other than by a will. 
NOTE: The grantor named in the trust document who provided the assets funding the trust and the individual whose actions 
established the trust may not be the same. The trust may name the individual (for example, a parent or legal guardian) who 
physically took action to establish the trust rather than the individual who provided the trust assets. This distinction is important, 
especially in developing Medicaid trust exceptions in SI 01120.203. For a definition of a grantor, see SI 01120.200B.3. For examples of 
trusts established with the assets of an individual, see SI 01120.201C.2.b-c in this section. 

9. Trust income
For purposes of this section, trust income includes any earnings on, and additions to, a trust established with the assets of an 
individual (or the individual’s spouse): 

 of which the individual is a beneficiary; 
 to which the statutory trust provisions apply; and 
 in the case of an irrevocable trust, if any circumstances exist under which payment from the earnings or additions could be 

made to or for the benefit of the individual. 

10. Other definitions
For other definitions applicable to this section, see SI 01120.200B.
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C. Policy for certain trusts established on or after 01/01/00

1. Effective date for trust provisions in SI 01120.201.
The trust provisions in SI 01120.201.:

 apply to certain trusts established on or after 01/01/00. 
 do not apply to trusts established with the assets of an individual prior to 01/01/00, regardless of the individual's filing 

date. We evaluate trusts established prior to 01/01/00 under instructions in SI 01120.200. 
A trust established with the assets of an individual prior to 01/01/00, but added to or augmented on or after 01/01/00, generally is 
still considered as established prior to 01/01/00. We consider the transfer of an individual's property to an existing trust as the 
establishment of a trust subject to the provisions of this section only if: 

 the transfer occurs on or after 01/01/00; and 
 the corpus of the trust does not include property that was transferred from the individual prior to 01/01/00. 

However, additions to such a trust may be a transfer of resources. For instructions related to transfer of resources, see SI 01150.100. 
and SI 01150.110. 
These provisions do not apply to trusts established solely with the assets of a third party, either before or after 01/01/00. For 
development of third party trusts, see SI 01120.200. However, if at any point in the future the individual’s own assets are added to a 
trust that previously contained only the assets of a third party, the portion of the trust funded with the individual’s assets is subject 
to the rules in SI 01120.201. through SI 01120.204. 

2. Application of the trust provisions in this section

a. Trusts to which the provisions in this section apply

Except as provided in SI 01120.203A., this section applies to trusts “established with the assets of an individual.” A trust is considered 
to have been established with the assets of an individual if any assets of the individual (or spouse), regardless of how little, were 
transferred into the trust other than by a will. For the definition of an asset, see SI 01120.201B.1. in this section. 
These provisions apply to trusts without regard to: 

 the purpose for which the trust was established; 

 whether the trustees have or exercise any discretion under the trust; 
 any restrictions on when or whether distributions may be made from the trust; or 

 any restrictions on the use of distributions from the trust. 
Therefore, any trust established with the assets of an individual on or after 01/01/00 will be subject to these provisions and may 
count in determining SSI eligibility. 

b. Exculpatory clauses

No clause or requirement in the trust, no matter how specifically it applies to SSI or another Federal or State program, can preclude 
a trust from being considered under the rules in this section. An exculpatory clause is one that attempts to exempt the trust from 
the applicability of these rules. For example, an exculpatory clause might state, “Section 1613(e) of the Social Security Act does not 
apply to this trust.” Such a statement has no effect on whether these rules apply to the trust. The inclusion of an exculpatory clause 
in a trust does not itself make the trust a resource. 
NOTE: While exculpatory clauses, use restrictions, trustee discretion, and restrictions on distribution amounts, etc. do not necessarily 
affect a trust's resource status, they do have an impact on how the various components of the trust are treated. For example, a 
provision in a discretionary irrevocable trust that limits the trustee to distributing no more than $10,000 to an individual has no 
effect on whether the trust itself is a resource but does affect the amount that would be countable as a resource. 

c. Individual's assets form only a part of the trust 

In the case of an irrevocable trust into which the assets of the individual (or the individual’s spouse), along with the assets of (an) 
other individual(s), are transferred, these provisions apply to the portion of the trust attributable to the assets of the individual (or 
spouse). Thus, in determining countable resources in the trust, you must prorate any amounts of resources, based on the proportion 
of the individual's assets in the trust. 
EXAMPLE: Jimmy is an adult with cerebral palsy. His grandparents left $75,000 in trust for him in their wills (third party testamentary 
trust). Recently (after 01/01/00), Mr. Jimmy won an employment discrimination lawsuit and received a $1,500 judgment, which he 
deposited into the trust that his grandparents established. The $1,500 award is countable income in the month Mr. Jimmy receives 
the judgment because it is not irrevocably assigned to the trust. The $1,500 of Mr. Jimmy's funds are subject to these provisions and 
could be a resource if payment could be made to Mr. Jimmy or for his benefit (see SI 01120.201D.2. in this section). The $75,000 with 
which Mr. Jimmy’s grandparents established the trust, by will, for Mr. Jimmy’s benefit is not subject to these provisions but must be 
evaluated under the instructions for third party trusts in SI 01120.200. 
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3. Examples of trusts and the applicable provisions

a. Examples of trusts to which the trust provisions in SI 01120.201 apply

The following are examples of trusts to which the trust provisions in this section apply: 
 An individual who was the plaintiff in a medical malpractice lawsuit becomes the beneficiary of a trust under a settlement 

agreement. The agreement states that the defendant's insurance company established the trust instead of paying the 
settlement funds directly to the plaintiff. The settlement funds meet the definition of assets under SI 01120.201B.1. in this 
section because they are payments that the individual is entitled to but did not receive because they were made by an 
entity acting on behalf of or at the direction of the individual. Therefore, the trust was established with the assets of the 
individual. 

 The same result would occur if a court had ordered placement of the settlement in a trust, or if the individual was a child, 
regardless of whether State law requires placement of the settlement in a trust for the child. 

 A disabled SSI recipient over age 18 receives a settlement, which is deposited directly into a trust. Because in this example, 
the settlement is the recipient's income. Since the settlement is the SSI recipient’s income, the recipient is the grantor of 
the trust and the trust is a resource, unless it meets an exception in SI 01120.203 

If the trust meets an exception and is not a resource, the settlement would still be considered income unless it is irrevocably 
assigned to the trust or trustee. So, for instance, if a court had ordered the settlement to be paid directly into an excepted trust, we 
would consider the settlement to be irrevocably assigned to the trust/trustee, and we would not count it as income. Refer to SI 
01120.201J.1.d. in this section regarding irrevocable assignment. 

b. Examples of trusts to which the trust provisions in SI 01120.201 do not apply 

The following are examples of trusts where the trust provisions in SI 01120.201. do not apply: 
 Emily Lombardozi, age 67, has a settlement agreement due to an automobile accident that left her paralyzed in 1994. 

Under the agreement, she receives a lump-sum payment in March of each year. Since 1995, the annual lump-sum 
payments have been deposited into an irrevocable trust. We do not consider the payments received in 03/00 and years 
thereafter to be for the establishment of a trust for purposes of these provisions. They are additions to a trust established 
prior to 01/01/00 and are evaluated under SI 01120.200. 

 Same situation as the bullet above except that Ms. Lombardozi receives an inheritance of $3,000 that she deposits into the 
trust. We evaluate the trust under the rules in SI 01120.200. and the deposit of the inheritance as a transfer of resources 
under SI 01150.100. 

 Robert Gates is a disabled child. His grandmother established an irrevocable trust with $2,000, of which he is the 
beneficiary, in 12/97. Robert won a lawsuit in 02/00 and placed the money from the judgment ($50,000) in the trust that 
his grandmother established. Since Robert transferred money into the third party trust after 01/01/00, the deposit of the 
judgment funds ($50,000) on or after 01/01/00 means that the individual’s portion is evaluated under the provisions in this 
section. The funds deposited by his grandmother are not evaluated under these provisions since they are funds of a third 
party subject to evaluation under SI 01120.200. 

D. Policy on the treatment of trusts

1. Revocable trusts

a. General rule for revocable trusts

In the case of a revocable trust established with the assets of the individual, the entire corpus of the trust is a resource to the 
individual. However, certain exceptions may apply. For exceptions to counting trusts established on or after 01/01/00, see SI 
01120.203. For instructions on revocability, see SI 01120.200D.1.b. and SI 01120.200D.3. 
NOTE: The exceptions in SI 01120.203A. only apply to counting a trust under the statutory provisions of section 1613(e) of the Act. A 
trust that meets the definition of a resource is still countable, and you must develop it under SI 01120.200. 

b. Relationship to transfer penalty

Any disbursements from a trust that is a resource that are not “to or for the benefit of” the individual are a transfer of resources. For 
information on payments for the benefit of or on behalf of the individual, see SI 01120.201F.1. in this section. For transfer of resource 
provisions, see SI 01150.100. 

c. Example of a transfer of resources from a revocable trust 

Willie Jones is a young adult with intellectual disabilities. Mr. Jones had a revocable trust established after 01/01/00. His guardian 
spent all but $5,000 of funds in the trust on Mr. Jones' behalf. His mother files for SSI for him, but he is not eligible because of the 
money in the trust. His mother takes a $4,500 disbursement from the trust and makes a down payment on a new car that she says 
she will use to transport Mr. Jones. However, she registers the car in her own name. Even though his mother will use the car to 
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transport Mr. Jones, the purchase of the car is a transfer of resources since the car does not belong to him. For policy on purchases 
for the benefit of the individual and titling of property, see SI 01120.201F.1. in this section. 

2. Irrevocable trusts

a. General rule for irrevocable trusts

In determining whether an irrevocable trust established with the assets of an individual is a resource, we must consider how the trust 
can make payments. If the trustee can make any payments to or for the benefit of the individual or individual's spouse, the portion 
of the trust from which the trustee can make payments and that is attributable to the individual is a resource. However, certain 
exceptions may apply. For possible exceptions, see SI 01120.203. For information on payments for the benefit of or on behalf of the 
individual, see SI 01120.201F.1. in this section. For information on revocability, see SI 01120.200D.1.b. 

b. Circumstances under which payment can or cannot be made

Take into consideration any restrictions on payments to determine whether the trustee can make payments to or for the benefit of 
the individual. Restrictions included in the trust may include use restrictions, exculpatory clauses, or limits on the trustee's discretion. 
However, if the trust can make a payment to or for the benefit of the individual under any circumstance, no matter how unlikely or 
distant in the future, the general rule in SI 01120.201D.2.a. in this section applies: the portion of the trust from which payment can be 
made to or for the benefit of the individual and that is attributable to the individual is a resource, provided that no exception from SI 
01120.203. applies. For information on payments for the benefit of or on behalf of the individual, see SI 01120.201F.1. in this section. 

c. Examples of irrevocable trusts and their resource treatment

The following are examples of irrevocable trusts and their resource treatment: 
 An irrevocable trust provides that the trustee can make a one-time disbursement that totals $2,000 to, or for the benefit 

of, the individual out of a trust with $20,000 in assets. Only $2,000 is considered a resource under SI 01120.201D.2.a. in this 
section. The other $18,000 is considered to be an amount that cannot, under any circumstances, be paid to the individual 
and may be subject to the transfer of resources provisions in SI 01120.201E. in this section, SI 01150.100., and SI 
01150.121. 

 A trust contains $50,000 that the trustee can pay to the beneficiary only in the event that he or she needs a heart 
transplant or on his or her 100th birthday. The entire $50,000 could be paid to the individual under these specific 
circumstances and therefore is considered a resource. 

 An individual establishes an irrevocable trust with $10,000 of his assets. His parents contribute another $10,000 to the 
trust. The trust permits distributions to, or for the benefit of, the individual only from the portion of the trust contributed 
by his parents. The trust is not a resource under the provisions in this section because the portion attributed to the 
beneficiary is not available. The portion of the trust contributed by the individual is subject to evaluation under the 
transfer of resources provisions in SI 01150.100 (see also SI 01120.201E. in this section). The portion of the trust 
contributed by his parents is subject to evaluation under SI 01120.200. 

3. Types of payments from the trust

a. Payments to an individual

We consider payments to be made to the individual when any amount from the trust, including amounts from the corpus or 
income produced by the trust, are paid directly to the individual or someone acting on his or her behalf, such as a guardian or legal 
representative. 

b. Payments on behalf of or for the benefit of an individual

For payments on behalf of or for the benefit of an individual, see SI 01120.201F.1. in this section. Also, for more instructions on 
disbursements from trusts, see SI 01120.201I. in this section. 

4. Placing excluded resources in a trust
If an individual places an excluded resource in a trust and the trust is a countable resource, the resource exclusion may still apply to 
that resource. For example, if an individual transfers ownership of his or her excluded home to a trust and the trust is a countable 
resource, the home is still subject to exclusion under SI 01130.100. For a discussion of ownership of a home by a trust and the effect 
of payment of home expenses by the trust, see SI 01120.200F. 

5. Trust instructions versus transfer instructions for assets in a trust
When an individual transfers assets into a trust, he or she generally transfers legal title of the asset to the trustee. In some cases, we 
could consider this a transfer of resources. To avoid both counting a trust as a resource and imposing a transfer of resources penalty 
for the same transaction, the trust instructions take precedence over the transfer instructions. The transfer instructions may 
apply to portions of the trust that we cannot count as a resource. 
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E. Policy for relationship to transfer penalty (irrevocable trust)

1. Trust established with individual's resources

a. Foreclosure of payment 

When all or a portion of the corpus of a trust, established with the individual’s or spouse’s resources, cannot be paid to or for the 
benefit of the individual, the portion that cannot be paid is considered a transfer of resources for less than fair market value. 
Consider the date of the transfer to be: 

 the date the trust was established; or, if later, 
 the date payment to the individual was foreclosed (i.e., an action was taken that precludes current or future payments 

from the trust). 
In determining the value of the transfer, do not subtract the value of any disbursements made after the date of the transfer, as 
determined according to the instructions in SI 01120.201E.1. in this section. Additions to the foreclosed portion of the trust after the 
date of the transfer may be new transfers that you must develop separately. 
For instructions related to transfer of resources, see SI 01150.001. 

b. Payment to or for the benefit of another

When all or a portion of the corpus of a trust, established with the individual's or spouse's resources, is a resource to the individual 
and payment is made from that portion of the trust to or for the benefit of another, such a payment is a transfer of resources. 

c. Examples of trusts where the transfer penalty applies

The following are examples of trusts where the transfer penalty applies. 
 Millie Russell is an adult SSI recipient. Upon the death of her mother, Ms. Russell receives the proceeds of a life insurance 

policy in the amount of $30,000. She uses the proceeds to establish an irrevocable trust solely to pay for the college 
expenses of her younger sister, in accordance with her mother's wishes. Receipt of the insurance proceeds is income to 
Ms. Russell. Establishment of the trust is a transfer of resources by Ms. Russell since the terms of the trust foreclose 
payment to her or for her benefit. Even though establishing the trust was her mother's wish, she was not legally obligated 
to do so. Her mother could have established a trust in her will or named the younger sister as beneficiary of the insurance 
policy. 

 Same scenario as in the first example, except that Ms. Russell establishes an irrevocable trust for the benefit of her sister 
and herself. The trust is a resource to Ms. Russell and makes her ineligible. The trust makes a $5,000 tuition payment to 
State College on behalf of her sister. The $5,000 payment is a transfer of resources for Ms. Russell. Although counting the 
trust as a resource would make her ineligible, if the trust principal were spent down to the point where it would allow 
resource eligibility, we would still have to consider any tuition payments or other payments to or on behalf of her sister 
made within the 36-month transfer look-back period. For more information on the transfer penalty, see SI 01150.110. 

2. Trust established with individual's non-resource assets

a. What is a non-resource asset?

A non-resource asset is an asset that meets the definition in SI 01120.201B.2. in this section but does not meet the definition of a 
resource in SI 01110.100B.1. and SI 01110.115. For example, a non-resource asset may be a lawsuit settlement that a court orders to 
be paid into a trust. The individual was entitled to it but did not receive it because of action by the court. 

b. Transfer penalty

When we consider as a resource all or a portion of the corpus of a trust established by an individual or spouse with the individual's 
or spouse's non-resource assets under the trust provisions in SI 01120.201., the transfer of resources penalty may apply in the 
following circumstances. 

 If an event occurs that forecloses payment from the portion of the trust that is a resource, then such foreclosure is a 
transfer of resources as of the date when payment is foreclosed. For the definition of foreclosure, see SI 01120.201B.8. in 
this section. 

 If payment to or for the benefit of another individual is made from the portion of the trust that is a resource, then such 
payment is a transfer of resources. 

In determining the value of the transfer, do not subtract the value of any disbursements made after the date of foreclosure. 
Additions made by the individual to the foreclosed portion of the trust after the foreclosure date may be new transfers that you 
must develop separately. 
For instructions related to transfers of resources, see SI 01150.100. 
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NOTE: If a trust established with the individual's non-resource assets is not a resource to the individual, payment to or for the 
benefit of another person or foreclosure of payment to the individual is not subject to the transfer of resources penalty because the 
trust was not a resource. For example, an individual has non-resource assets of $10,000 that she places into an irrevocable trust for 
the benefit of her daughter. The trust is not a resource to the individual because the trust cannot make payments to her or for her 
benefit. It is also not a transfer of resources subject to the penalty provision because the trust is not a resource and the trust was 
established with non-resource assets. Likewise, payments from the trust to or for the benefit of the daughter are not transfers of 
resources. 

F. Policy on trusts and/or payments for the benefit of, on behalf of, or for the sole benefit
of an individual

1. General rule regarding trusts established for the sole benefit of an individual
Consider a trust established for the sole benefit of an individual if the trust benefits no one but that individual, whether at the time 
the trust is established or at any time for the remainder of the individual's life. 
Do not consider a trust that allows for the trust corpus or income to be paid to, or for the benefit of, a beneficiary other than the SSI 
applicant or recipient as a trust established for the sole benefit of the applicant or recipient, except as provided in SI 
01120.201F.3.and SI 01120.201F.4. in this section. 

2. Trust established for the benefit of or on behalf of the individual
Consider a trust established for the benefit of the individual, and consider payments to be on behalf of, or to or for the benefit 
of the individual, if the trustee makes payments of any sort from the corpus or income of the trust to another person or entity such 
that the individual derives some benefit from the payment. 
For example, such payments could be for the purchase of food or shelter or household goods and personal items that count as 
income. The payments could also be for services for medical or personal attendant care that the individual may need, which do not 
count as income. 
NOTE: We evaluate these payments under regular income-counting rules. However, they do not have to meet the definition of 
income for SSI purposes to be considered made on behalf of, or to or for the benefit of, the individual. 
If the trustee uses funds from a trust that is a resource to purchase durable items, such as a car or a house, the deed or title must 
show the individual (or the trust) as the owner of the item in the percentage that the funds represent the value of the item. 
Failure to do so may constitute evidence of a transfer of resources. 

3. Explanation of the sole benefit rule for third party payments
Consider the following disbursements or distributions to be for the sole benefit of the trust beneficiary:

a. Payments to a third party that result in the receipt of goods or services by the trust beneficiary 

 The key to evaluating this provision is that, when the trust makes a payment to a third party for goods or services, the
goods or services must be for the primary benefit of the trust beneficiary. You should not read this so strictly as to prevent 
any collateral benefit to anyone else. For example, if the trust buys a house for the beneficiary to live in, that does not 
mean that no one else can live there, or if the trust purchases a television, that no one else can watch it. On the other 
hand, it would violate the sole benefit rule if the trust purchased a car for the beneficiary’s grandson to take her to her 
doctor’s appointments twice a month, but he was also driving it to work every day. 

 Purchased goods that require registration or titling, for example a car or real property, must be titled or registered in the 
name of the beneficiary or the trust(ee) unless State law does not permit it. For example, State law may not allow a car to 
be registered to the beneficiary, or may require a co-owner, if the beneficiary is a minor or an individual without a valid 
driver’s license. Some State Medicaid agencies may permit a car to be titled in a third party’s name if the trustee holds a 
lien on the car. A lien guarantees that the trust receives the value of the car if it is sold and prevents the purchase from 
being considered a transfer of resources. 

NOTE: Even if a person or entity other than the beneficiary or the trust(ee) is listed on the title of the purchased good, it must still be 
used for the sole benefit of the trust beneficiary. 

 A third party service provider can be a family member, a non-family member, or a professional services company. The 
policy is the same for all. 

 Payment for companion services can be a valid expense. For example, perhaps an Alzheimer’s patient cannot be left alone 
and requires a sitter, or the beneficiary needs someone to drive her to the store and assist her with grocery shopping. 
Family members may normally do some of these things without compensation, but that does not prohibit the trust from 
paying for these services. Additionally, some incidental expenses for the companion can be payable. For example, if the 
trust pays a companion to take the beneficiary to a museum, the trust can pay for the admission of the companion to the 



Chapter 3—Compendium of New 2018 POMS on SNTs

 3–25Elder Law 2019: Delving Deeper into the Current Issues

museum, as this cost is part of providing the service. For payment of travel expenses for a companion, see SI 
01120.201F.3.b. in this section. 

 You should not request evidence of medical training or certification for family members who receive payment to provide 
care. 

 Do not request income tax information or similar evidence from a service provider to establish a business relationship. If a 
family member service provider’s income is relevant to the beneficiary’s SSI eligibility or payment amount (for example, his 
or her income is part of the beneficiary’s deeming computation as a deemor or ineligible child), request normal evidence 
of wages per SI 00820.130. 

NOTE: You should not routinely question the reasonableness of a service provider’s compensation. However, if there is a reason to 
question the reasonableness of the compensation, you should consider the time and effort involved in providing the services as well 
as the prevailing rate of compensation for similar services in the geographic area. 

b. Payment of third party travel expenses to accompany the trust beneficiary and provide services or assistance that is necessary due
to the trust beneficiary’s medical condition, disability, or age

Apply the following instructions in evaluating whether travel expenses are allowable and do not violate the sole-benefit rule: 
 Travel expenses are transportation, lodging, and food. 
 Providing services or assistance necessary due to the trust beneficiary’s age means that the beneficiary is a minor and 

cannot travel unaccompanied. 

 Absent evidence to the contrary, accept a statement from the trustee that the service or assistance provided is necessary 
to permit the trust beneficiary to travel. Do not request a physician statement concerning medical necessity. You should 
not request evidence of medical training or certification for the person accompanying the trust beneficiary. 

 Use a reasonableness test in evaluating the number of people the trust is paying to accompany the beneficiary. For 
example, it is reasonable for a trust to pay for other individuals, such as parents or caretakers, to accompany a disabled 
minor child on vacation to provide supervision and assistance. Travel without this support would not be possible. 
However, it would violate the sole benefit rule if the trust paid for other individuals who are not providing services or 
assistance necessary for the beneficiary to travel. 

NOTE: In this example, the fact that the parents or caretakers cannot afford to pay for their other children’s trip, or cannot leave 
them at home, is not a consideration relevant to the sole-benefit requirement. 

c. Payment of third party travel expenses to visit a trust beneficiary

The following travel expenses to ensure the safety or medical well-being of the trust beneficiary are allowable and do not 
violate the sole-benefit rule: 

 Travel for a service provider to oversee the trust beneficiary’s living arrangements when the beneficiary resides in an 
institution, nursing home, other long-term care facility (for example, group homes and assisted living facilities), or other 
supported living arrangements. 

 Travel for a trustee, trust advisor named in the trust, or successor to exercise his or her fiduciary duties or to ensure the 
well-being of the beneficiary when the beneficiary does not reside in an institution. 

NOTE: A third party can be a family member, non-family person, or another entity. If you have questions about whether a 
disbursement is permissible, please request assistance from your regional office. 

4. Exceptions to the sole benefit rule for administrative expenses
The trust may also provide for reasonable compensation for (a) trustee(s) to manage the trust and reasonable costs associated with 
investment, legal, or other services rendered on behalf of the individual with regard to the trust. In evaluating what is reasonable 
compensation, consider the time and effort involved in providing the services and the prevailing rate of compensation for similar 
services considering the size and complexity of the trust. 

5. Trusts that previously met the requirements to be excepted under section 1917(d)(4)(A) or (C) of the Act
If a trust that was previously determined to be exempt from resource counting under section 1917(d)(4)(A) or (C) contains (a) third 
party travel expense provision(s) that must be amended to conform with the third party travel expense provisions in SI 
01120.201F.3.b. and SI 01120.201F.3.c. in this section, it must be amended within 90 days. The 90-day period begins on the day we 
inform the applicant, recipient, or representative payee (using the notice date) that the trust contains (a) third party travel expense 
provision(s) that must be amended to continue qualifying for the exception under section 1917(d)(4)(A) or (C). 
Do not count a previously exempted trust as a resource, and do not impose an overpayment, during the 90-day period. If the trust 
still fails to meet the requirements of this section after expiration of the 90-day amendment period, begin counting the trust as a 
resource under normal resource counting rules. The trust principal becomes a countable resource beginning with the later of (1) the 
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date when the policy change or clarification first affects the resource determination or (2) the earliest date as of which the prior 
determination or decision is reopened and revised. 
All trust determinations made at the end of the 90-day amendment period are subject to the rules of administrative finality. For 
general administrative finality instructions, see SI 04070.00. 
NOTE: Each previously excepted trust is permitted only one 90-day amendment period to conform with the third party travel 
expense provisions in SI 01120.201F.3.b. and SI 01120.201F.3.c. in this section. 

G. Policy for a legal instrument or device similar to a trust

1. What is a legal instrument or device?
We generally will use trust instructions to evaluate a legal instrument, device, or arrangement, even if it is not a trust under State or 
Tribal law, if it is similar to a trust in that: 

 it involves a grantor who transfers his or her own property (or whose property is transferred by another). For the definition 
of a grantor, see SI 01120.200B.3.; 

 the property is transferred to an individual or entity with fiduciary obligations (considered a trustee for purposes of this 
section); and 

 the grantor transfers the assets to be held, managed, or administered by the individual or entity for the benefit of the 
grantor or others. 

NOTE: We will not consider these arrangements under trust instructions if they would count as resources under regular SSI 
resource-counting rules. 

2. Examples of a legal instrument or device
A legal instrument or device similar to a trust can include (but is not limited to):

 escrow accounts; 

 investment accounts; 
 conservatorship accounts. For information on conservatorship accounts, see SI 01140.215.; 

 pension funds. For information on retirement funds, see SI 01120.210.; 
 annuities; 

 certain Uniform Transfers to Minors Act (UTMA) accounts; and 
 other similar devices managed by an individual or entity with fiduciary obligations. 

H. Policy for burial trusts
It is important to determine whether a burial trust was established with the individual's funds or funds that have been irrevocably 
paid to the funeral director. Because the trust provisions in SI 01120.201. apply without regard to the purpose for which the trust was 
established, burial trusts that may be irrevocable under State law may be countable resources for SSI purposes if established with the 
individual's assets. 

1. Burial trusts to which these provisions apply
The provisions of this section apply to a trust if:

 an individual does not enter into a pre-need funeral contract with a funeral provider but establishes a burial trust with his 
or her own assets; 

 an individual enters into an irrevocable funeral contract with a funeral provider but establishes a revocable trust to fund 
the contract; or 

 an individual enters into a revocable funeral contract with a funeral provider, even if the funeral provider places the money 
in a trust (except as provided in SI 01120.201H.2.b. in this section). 

2. Burial trusts to which these provisions do not apply

a. Irrevocable burial contract 

These provisions rules do not apply to a burial trust where: 
 an individual irrevocably contracts with a provider of funeral goods and services for a funeral; and 

 the individual funds the contract by prepaying for the goods and services; and either 
 the funeral provider subsequently places the funds in a trust; or 
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 the individual establishes an irrevocable trust, naming the funeral provider as the beneficiary. 

b. Revocable burial contract

These provisions do not apply to a burial trust where: 

 an individual revocably contracts with a provider of funeral goods and services; and 
 the individual subsequently funds the contract by irrevocably assigning ownership of a life insurance policy to the 

provider; and 
 State law does not prohibit the individual from irrevocably assigning ownership of a life insurance policy to the funeral 

provider; and 

 the funeral provider subsequently places the life insurance policy in an irrevocable trust. 
These transactions constitute a purchase of goods and services by the individual and the establishment of a trust with the funeral 
provider's funds, not with the funds of the individual. 
Evaluate these arrangements under regular resource rules. Specifically, see the burial contract instructions in SI 01130.420 through SI 
01130.425. However, if the individual who purchased the funeral was named as the beneficiary of the burial trust that the funeral 
provider established, and thus retains an equitable interest, see the instructions applicable to third-party trusts in SI 01120.200. 

3. Applicable exclusions
If application of the provisions in SI 01120.201H. in this section results in the counting of a burial trust as a resource, the burial space 
and burial funds exclusions may apply. We may exclude: 

 (Burial spaces) without limit for an individual, spouse, and members of the individual's immediate family. For a definition of 
burial spaces and applicable policy, see SI 01130.400. 

 (Burial funds) up to $1,500 each for an individual and spouse. For applicable instructions, see SI 01130.409. through SI 
01130.425. 

The trust undue hardship waiver may also apply (see SI 01120.203C.). 

I. Policy for disbursements from trusts

1. Trust principal is not a resource
If the trust principal (or a portion of the trust principal) is not a resource, disbursements from the trust (or that portion) may be 
income to the individual, depending on the nature of the disbursements. Regular rules apply to determine when income is available. 

a. Disbursements that are income

Cash paid directly from the trust to the individual is unearned income. We treat disbursements from the trust to the trust 
beneficiary’s personal debit card the same as cash disbursements. We count the disbursement as unearned income for the month 
the disbursement is received or added to the debit card. 
If disbursements from the trust to third parties result in the beneficiary’s receiving non-cash items (other than food or shelter), the 
non-cash items are in-kind income if the items would not be a partially or totally excluded non-liquid resource if retained into the 
month after the month of receipt. For instructions on receipt of certain non-cash items, see SI 00815.550. 
For example, if a trust buys a car for the beneficiary and the beneficiary's spouse already has a car that is excluded for SSI purposes, 
the second car is income in the month of receipt, since it would not be an excluded resource in the following month. 

b. Disbursements that result in receipt of in-kind support and maintenance

Food or shelter received as a result of disbursements from a trust to a third party is income in the form of in-kind support and 
maintenance (ISM) and is valued under the presumed maximum value (PMV) rule. For instructions pertaining to the PMV rule, see SI 
00835.300. For rules pertaining to a home, see SI 01120.200F. 

c. Disbursements that are not income

Disbursements from the trust that are not cash to the individual or are third party payments that do not result in the receipt of 
support and maintenance are not income. Such disbursements may include, but are not limited to, those made for educational 
expenses, some travel expenses, therapy, medical services not covered by Medicaid, phone bills, recreation, and entertainment 
(see SI 00815.400.). 
Disbursements made from the trust to a third party that result in the beneficiary’s receipt of a non-cash item (other than food or 
shelter) are not income if the non-cash item would become a totally or partially excluded non-liquid resource if retained into the 
month after the month of receipt. For instructions on receipt of certain non-cash items, see SI 00815.550. 
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For example, a trust purchases a computer for the beneficiary. Since we would exclude the computer from resources as a household 
good in the following month, the computer is not income. For instructions on household goods, personal effects, and other personal 
property, see SI 01130.430. 
Funds transferred from the trust into an account established by the trust beneficiary under the Achieving a Better Life Experience 
(ABLE) Act are excluded from income to the trust beneficiary. For treatment of deposits into an ABLE account, see SI 01130.740. 

d. Disbursements for credit card bills

If a trust pays a credit card bill for the trust beneficiary, whether the individual receives income depends on the list of itemized 
charges on the bill. If the trust pays for food or shelter items on the bill, we will generally charge the individual with ISM for those 
items up to the PMV. If the bill includes non-food, non-shelter items, the individual does not receive income as a result of the 
payment, unless the items received would not be totally or partially excluded non-liquid resources the following month. 
EXAMPLE: If the credit card bill includes restaurant charges, payment of those charges results in ISM. If the bill also includes the 
purchase of clothing, payment for the clothing is not income. 

e. Administrator-managed prepaid cards

Administrator-managed prepaid cards, such as True Link cards, are a type of restricted debit card that can be customized to block 
the cardholder’s access to cash, specific merchants, or entire categories of spending. Typically, the trustee is the account owner and 
administrator, and the trust beneficiary is the cardholder. To evaluate the income and resource implications of trust disbursements to 
administrator-managed prepaid cards, we must determine who owns the prepaid card account. 
If the trustee is the owner of the prepaid card account: 

 Whether the trust beneficiary receives income from trust disbursements depends on the type of purchase reflected in the 
card statement. Treat purchases in the following manner: 

o If the administrator-managed prepaid card is used to obtain cash, such as at an ATM, the withdrawal counts as
unearned income.

o If the administrator-managed prepaid card pays for food or shelter items, such as charges at a restaurant, the
individual will generally be charged with ISM up to the PMV.

o If the administrator-managed prepaid card pays for non-food, non-shelter items, such as for clothing at a
department store, the individual usually does not receive income unless the item received would not be a totally
or partially excluded non-liquid resource the following month.

The administrator-managed prepaid card is not the trust beneficiary’s resource. 
If the trust beneficiary is the owner of the prepaid card account: 

 Count all disbursements from the trust onto the card as unearned income; and 
 Count any unspent balance on the card as a resource as of the beginning of the month after funds are loaded onto the 

card. 

f. Disbursements for gift cards and gift certificates

Consider gift cards and gift certificates purchased by the trust for the individual’s use to be cash equivalents. If the individual can use 
a gift card or certificate to buy food or shelter (such as a restaurant, grocery store, or VISA gift card), it is unearned income in the 
month of receipt. Any unspent balance on the gift card or certificate is a resource beginning the month after the month of receipt. If 
the store does not sell food or shelter items (such as a flower shop or electronics store), but the card does not have a legally 
enforceable prohibition on the individual’s selling the card for cash, then it is still unearned income. For general policy on gift cards 
and gift certificates, see SI 00830.522. 

g. Reimbursements to a third party

Reimbursements made from the trust to a third party for funds expended on behalf of the trust beneficiary are not income. In 
addition, reimbursements from the trust to pay a credit card belonging to a third party for purchases made for the trust beneficiary 
are not income. 
Existing income and resource rules apply to items that a trust beneficiary receives from a third party. If a trust beneficiary receives a 
non-cash item (other than food or shelter), it is in-kind income if the item would not be a partially or totally excluded non-liquid 
resource if retained into the month after the month of receipt. If a trust beneficiary receives food or shelter, it is income in the form 
of ISM. 

h. Disbursements transferred into an ABLE account

Funds transferred from the trust into an account established by the trust beneficiary under the ABLE Act are excluded from income 
to the trust beneficiary. For treatment of deposits into an ABLE account, see SI 01130.740. 
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2. Trust principal is a resource

a. Disbursements to or for the benefit of the individual

If the trust principal (or a portion of the trust principal) is a resource to the individual, disbursements from the trust principal (or that 
portion of the principal) to or for the benefit of the individual are not income but conversion of a resource. However, we exclude 
from income any interest that the countable trust principal earns, per SI 00830.500. 
For instructions pertaining to conversion of resources from one form to another, see SI 01110.100. 
For instructions on treatment of earnings or additions when the trust principal is a resource, see SI 01120.201J.2. and SI 
01120.201J.3.in this section. 

b. Disbursements not to or for the benefit of the individual

In the case of a trust established with the assets of an individual (or his or her spouse), if from the trust, or portion of the trust, that is 
a resource: 

 a disbursement is made other than to or for the benefit of the individual, consider such a disbursement a transfer of 
resources as of the date of the payment. For instructions on transfer of resources, see SI 01150.110.; or 

 no disbursement could be made to the individual under any circumstances, consider the foreclosure of payment a transfer 
of resources as of the date of the foreclosure. 

For a definition of “to or for the benefit of,” see SI 01120.201F.1. in this section. 

3. Mixed trust—part of the trust is a resource and part is not a resource
If part of the trust was established with assets of the individual (or spouse) and part was established with the assets of other 
individuals, consult the trust document to determine from which portion of the trust disbursements were made. If the trust 
document does not specify, a written statement from the trustee regarding the source of the disbursements will be determinative. If 
the trustee is unable to provide a statement, presume that disbursements were made first from the portion of the trust established 
with the funds of other individuals. When that portion is depleted, then presume that disbursements were made from the portion of 
the trust established with funds of the individual. 

J. Policy for earnings on and additions to trusts
For purposes of the SSI program, income includes any earnings on or additions to a trust: 

 that is established with the assets of an individual; 
 of which the individual is a beneficiary; 

 that is a resource under these trust provisions; and 
 in the case of an irrevocable trust, that can, under any circumstances, make payments from the earnings or additions to or 

for the benefit of the individual. 

1. Trust principal is not a resource

a. Trust earnings

Trust earnings are not income to an SSI applicant or recipient who is a trust beneficiary unless the trust directs, or the trustee makes, 
payment to the beneficiary. 
Trust earnings are not income to the trustee or grantor unless designated as belonging to the trustee or grantor under the terms of 
the trust, for instance, as fees payable to the trustee or interest payable to the grantor. 

b. Additions to principal 

Additions to the trust principal made directly to the trust are not income to the grantor, trustee, or beneficiary. Exceptions to this 
rule are noted in SI 01120.201J.1.c. and SI 01120.201J.1.d. in this section. 

c. Payments not assignable by law

Certain payments are not assignable by law and, therefore, are income to the individual entitled or eligible to receive the payments 
under regular SSI income rules, unless an exclusion applies. Although a trust may be structured such that it appears that non-
assignable payments are made directly into the trust, non-assignable payments may not be made directly into a trust to avoid 
income counting or for any other reason. 
Important examples of non-assignable payments include: 

 Temporary Assistance for Needy Families (TANF); 

 Railroad Retirement Board-administered pensions; 
 Veterans pensions and assistance; 
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 Federal employee retirement payments (CSRS, FERS) administered by the Office of Personnel Management; 

 Social Security title II and SSI payments; and 
 Private pensions under the Employee Retirement Income Security Act (ERISA) (29 U.S.C.A. section 1056(d)). 

NOTE: SSI payments do not count as unearned income. Therefore, SSI payments deposited into an SSI recipient’s trust do not count 
as unearned income to the recipient. For more information on direct deposit to trusts, see SI 01120.201J.1.f. in this section. 

d. Assignment of income

A legally assignable payment to a trust or trustee is income for SSI purposes, unless the assignment is irrevocable. If the assignment 
is revocable, the payment is income to the individual legally entitled or eligible to receive the payment. For example, child support or 
alimony payments paid directly to a trust or trustee because of a court order are considered irrevocably assigned and thus not 
income. Also, Survivor Benefit Plan (SBP) payments assigned to a special needs trust are not income because assignment of SPB 
annuities is irrevocable. 
For examples of payments that are not assignable by law, see SI 01120.201J.1.c. in this section. 

e. U.S. Military Survivor Benefit Plans

The Howard P. “Buck” McKeon National Defense Authorization Act for Fiscal Year 2015 gives military members and retirees the 
option to irrevocably direct payment of a Survivor Benefit Plan (SBP) annuity for a dependent child to a special needs trust for the 
benefit of a disabled child. Since the SBP annuity is irrevocably assigned to the special needs trust, the monthly annuity payments 
are not income to the trust beneficiary. Accept an assignment made in accordance with the applicable policies of the Department of 
Defense. For more information on special needs trusts, see SI 01120.203., and for more information on assignment of income, see SI 
01120.201J.1.d. in this section. 

f. Direct deposit of non-assignable payments

Although an individual cannot assign a non-assignable payment to a trust, he or she may have a payment direct deposited into the 
trust. Such an arrangement means that the payment is still income to the person entitled or eligible to receive it. For SSI and Title II 
payments, per GN 02402.060D, SSA will not approve any direct deposit into a trust agreement account. Since direct deposit into a 
trust turns legal ownership and control of the funds over to the trustee and not the Title II/SSI beneficiary/recipient, such an 
arrangement violates the assignment of benefits provision(s) of sections 207 and 1631(d)(1) of the Act. 

2. Trust principal is a resource--revocable trust

a. Trust earnings and additions to principal--revocable trust 

Any earnings on and additions to a revocable trust are unearned income to the individual if: 

 the trust was established with the assets of an individual; 
 the individual is a beneficiary of the trust; and 

 the trust is a resource under this section. For instructions on exclusion of interest income on earnings, see SI 00830.500. 
EXCEPTION: If the source of any additions is the individual's resources, the additions are not income but conversion of a resource. 

3. Trust principal is a resource--irrevocable trust

a. Trust earnings

Any earnings on an irrevocable trust are unearned income to the individual in the percentage that he or she provided the assets that 
constitute the corpus of the trust. 
This is the case if: 

 the trust was established with the assets of the individual; 
 the individual is a beneficiary of the trust; 

 the trust is a resource under this section; and 
 circumstances exist under which the trust can make payment from the trust earnings to or for the benefit of the individual. 

For example, if the individual's assets constitute 75% of the trust corpus and the trust earns $100 interest in April, $75 of interest is 
income to the individual if the trust can pay the interest to or for the benefit of the individual. For instructions on exclusion of 
interest income, see SI 00830.500. 

b. Additions to principal--irrevocable trust

Any additions to an irrevocable trust are unearned income to the individual if: 
 the trust was established with the assets of the individual; 

 the individual is a beneficiary of the trust; 
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 the trust is a resource under this section; and 
 circumstances exist under which the trust can make payment from the trust additions to or for the benefit of the 

individual. 
EXCEPTION: If the source of the additions to the trust is the individual's other resource, then the additions are not income but 
conversion of a resource. 

4. Individual's assets form only a part of the trust
In the case of an irrevocable trust where the assets of the individual (or the individual’s spouse) were transferred along with the 
assets of (an)other individual(s), these provisions apply to the portion of the trust attributable to the assets of the individual (or 
spouse). Thus, in determining income to the trust, you must prorate any amounts of income, based on the proportion of the 
individual's assets in the trust. 
EXAMPLE: Jimmy is an adult with cerebral palsy. His grandparents left $75,000 in trust for him in their wills. Recently (after 
01/01/00), Mr. Smith won an employment discrimination lawsuit and received a $1,500 judgment, which went into the trust that his 
grandparents established. The $1,500 of Mr. Jimmy's funds are subject to the provisions of an irrevocable trust and could be a 
resource if payment could be made to or for Mr. Smith's benefit. For treatment of irrevocable trusts, see SI 01120.201D.2. in this 
section. The $75,000 deposited by his grandparents is not subject to these provisions and is not a resource. For third party trusts, 
see SI 01120.200. 
In determining income to the trust, we must prorate the income in proportion to the percentage of funds placed in the trust by Mr. 
Jimmy. For income of a trust, see SI 01120.201J. in this section. Since this is an irrevocable trust, we will count 1.96% ($1,500/$76,500) 
of the trust earnings as income and not count 98.04% ($75,000/$76,500) of the earnings. Disbursements from or additions to the 
trust may require recalculation of the percentages. 

K. Posteligibility changes in trust resource status
If due to a change in policy, a policy clarification, or the reopening of a prior erroneous determination, a trust that was previously 
determined not to be a resource is determined to be a resource (or vice-versa), apply the following rules. 

1. New trusts and trusts that have not been previously excepted under section 1917 (d)(4)(A) or (C) of the
Act
A trust that either is newly formed or was not previously excepted from resource counting must meet all of the criteria set forth in SI 
01120.199. through SI 01120.203., SI 01120.225., and SI 01120.227. to be excepted under section 1917(d)(4)(A) or 1917(d)(4)(C). Do 
not except such a trust from resource counting unless the trust meets all of these requirements. 
For a trust that was previously established, but is newly discovered, reopen the prior resource determination back to the trust 
establishment date, subject to the rules of administrative finality. For more information on SSI administrative finality, see SI 
04070.001. 
NOTE: Do not impose an overpayment unless you determine that the trust is countable. 

2. Trusts that previously met the requirements to be excepted under section 1917(d)(4)(A) or (C) of the Act
A trust that was previously determined to be exempt from resource counting under section 1917(d)(4)(A) or 1917(d)(4)(C) shall 
continue to be excepted from resource counting, provided the trust is amended to conform with the policy requirements within 90 
days. That 90-day period begins on the day SSA informs the recipient or representative payee that the trust contains provisions that 
must be amended in order to continue qualifying for the exception under section 1917(d)(4)(A) or (C). 

a. Existing situations prior to XX/XX/XX

Prior to XX/XX/XX, there were only four instances where you could offer a 90-day amendment period: 
 Early Termination Provisions and Trusts (SI 01120.199.); 

 Sole Benefit Requirement and Third Party Travel Expenses (SI 01120.201F.2. in this section); 
 Pooled Trusts Management Provisions (SI 01120.225.); and 

 Null and Void Clauses in Trusts Documents (SI 01120.227.). 
Continue to apply these policies, where applicable. 

b. Situations on or after XX/XX/XX 

Effective XX/XX/XX, if due to a change in policy, a policy clarification, or the reopening of a prior erroneous trust determination, a 
trust that was previously determined to be exempt from resource counting under Section 1917(d)(4)(A) or (C) is determined to be a 
resource, offer a 90-day amendment period. 
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c. During the 90-day period

Diary the case for follow up in 90 days. Do not count a previously excepted trust as a resource, and do not impose an overpayment, 
pending possible amendment within the 90-day period. 

d. Good cause extension

We permit each previously excepted trust only one 90-day amendment period. However, you may grant an extension request to the 
90-day amendment period for good cause if the recipient requests it and provides evidence that the disqualifying issue cannot be
resolved within the 90-day period: for example, if a court must amend the trust and there is a wait to get on the court docket.
Document in the file the grant of an extension, the time allowed, and the reason. Diary (or tickle) the case for follow-up.

e. End of the 90-day amendment period

If the trust is amended to be policy-compliant within the 90-day period (plus any extension), the trust continues to be excepted from 
resource counting. 
If the trust still fails to meet the policy requirements after the expiration of the 90-day amendment period (plus any extension), begin 
counting the trust as a resource under normal resource counting rules. The trust principal becomes a countable resource beginning 
with the later of (1) the date when the policy change or clarification first affects the resource determination or (2) the earliest date as 
of which the prior determination or decision is reopened and revised. 
NOTE: All trust determinations made at the end of the 90-day amendment period are subject to the rules of administrative finality. 

3. Reopening trust determinations

The field office (FO) may receive a request by any party to the determination, including SSA, questioning the correctness of the trust 
determination. The request to reopen a determination must be in writing and within the applicable time limit. See SI 04070.015. 

L. References
SI 01120.195 Trusts Established under the Indian Gaming Regulatory Act (IGRA) for Minor Children and Legally Incompetent

Adults (IGRA Trusts) 
SI 01120.200 Trusts – General, Including Trusts Established Prior to 1/1/00, Trusts Established with the Assets of Third Parties, 

and Trusts Not Subject to Section 1613(e) of the Social Security Act 
SI 01120.202 Development and Documentation of Trusts Established on or after 1/1/00 
SI 01120.203 Exceptions to Counting Trusts Established on or after 1/1/00 
SI 01120.204 Notices for Trusts Established on or after 1/1/00 
SI 01150.100 Processing Resource Transfers Occurring Before 12/14/99 
SI 01150.121 Exceptions — Transfers to a Trust 

To Link to this section - Use this URL: 
http://policy.ssa.gov/poms.nsf/lnx/0501120201 SI 01120.201 - Trusts Established with the Assets of an Individual on or 

after 1/1/00 - 05/17/2012
Batch run: 04/30/2018

Rev:04/30/2018



Chapter 3—Compendium of New 2018 POMS on SNTs

 3–33Elder Law 2019: Delving Deeper into the Current Issues

NEW - SI 01120.202 Development and Documentation of Trusts Established on or 
After 01/01/00 

A. Procedure for trust development

1. General development for written trusts

a. When to evaluate trust documents

Evaluate all trusts where an applicant, recipient, or spouse alleges an interest in a trust that needs a resource determination (such as 
a new or amended trust) in all initial claims (IC) and posteligibility (PE) events. 
For PE events, do not reevaluate the trust resource determination (of a trust that has previously been reviewed) unless there is new 
and material evidence, such as an amendment to the trust or a clarification or change in policy that may affect the trust resource 
determination. However, evaluate all potential income implications, such as those of trust distributions and payments. For resource 
status changes in PE events, see SI 01120.201K. 

b. Review the trust document

Obtain a copy of the trust document (the original trust document is not required) and related documents and review the document 
to determine whether the: 

 individual is the grantor, trustee, or trust beneficiary; 
 trust was established before, on, or after 01/01/00; 

 assets were transferred into the trust before, on, or after 01/01/00; 
 trust was funded with assets of the individual or third parties or both; 
 trust is revocable or can be terminated and, if so, whether the individual has authority to revoke or terminate the trust and 

to use the principal for his or her own support and maintenance; 

 individual has access to the trust principal; 
 trust provides for or permits payments to the individual or on the individual’s behalf for the benefit of the individual; 

 trust principal generates income (earnings) and, if so, whether the individual has the right to any of that income; 
 trust provides for mandatory periodic payments and, if so, whether the trust contains a spendthrift clause that is valid 

under State law and prohibits the voluntary and involuntary alienation of any interest of the trust beneficiary in the trust 
payments; and 

 trust is receiving payments from another source. 

c. Which instructions apply when determining the resource status and income treatment of a trust

Depending on the trust’s date of establishment and whose funds the trust principal contains, follow these instructions to determine 
the resource status and income treatment of the trust: 

If the trust was 
established… And contains… Then follow instructions in: 

On or after 01/01/00 Any assets of the individual SI 01120.199, SI 01120.201 through SI 01120.204, SI 
01120.225 and SI 01120.227 

Only assets of third parties SI 01120.200 

Before 01/01/00 Assets of the individual transferred before 
01/01/00 

SI 01120.200 

Any assets of the individual transferred on 
or after 01/01/00 

SI 01120.199, SI 01120.201 through SI 01120.204, SI 
01120.225, and SI 01120.227 
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If the trust was 
established… And contains… Then follow instructions in: 

Only assets of third parties SI 01120.200 

NOTE: If the trust beneficiary adds his or her own assets to an existing third party trust on or after 01/01/00, redevelop the trust 
under the instructions in SI 01120.199, SI 01120.201 through SI 01120.204, SI 01120.225 and SI 01120.227. For more information on 
mixed trusts, see SI 01120.200A.1.b. and SI 01120.201I.3. 

d. Consult regional instructions

Consult any regional instructions that pertain to trusts to see if there are any State or Tribal laws to consider on such issues as 
revocability or irrevocability and grantor trusts. You may also consult the Title XVI Regional Chief Counsel (RCC) Precedents. For RCC 
precedents on trusts, see PS 01825.000. 

e. Referring a trust issue to the Regional Office (RO)

If there are unresolved issues that prevent you from determining the resource status of a trust, or there are issues that you believe 
need a legal opinion, follow your regional instructions or consult with your RO program staff via vHelp. If necessary, the RO staff will 
seek guidance from the central office (CO) or the Regional Chief Counsel (RCC). Do not contact or refer materials to the RCC directly. 
NOTE: When referring a trust issue to the RO, make sure to include all documentation and an SSA-5002 (Report of Contact), if 
necessary, identifying the individual, source of the funds or assets, relevant relationships of others named in the trust, and a brief 
summary of the unresolved issue(s). 

f. Reopening trust determinations

The field office may receive a request by any party to the determination, including SSA, questioning the correctness of the trust 
determination. The request to reopen a determination must be in writing and within the applicable time limit. For information on 
reopening SSI determinations, see SI 04070.015. 

g. Manual notices

When applicable, issue a manual notice for trusts established with an individual’s assets on or after 01/01/00 as required per SI 
01120.204. For such notices, specify using free-form text each reason the trust is countable (that is, why it does not meet the relevant 
exception(s) or requirements). In the notice, you must cite: 

the applicable section of the trust (or any joinder agreement, if applicable) containing the problematic language or issue; and 
the Program Operations Manual System (POMS) citation that contains the policy requirements on that subject. 

Additionally, provide the following language indicating where the POMS can be found on-line: “You can find the Program 
Operations Manual System (POMS) on the Social Security website at https://secure.ssa.gov/poms.nsf/Home?readform.” For examples 
of manual notice language, see SI 01120.204. 
NOTE: You should not provide legal advice or attempt to explain how to remedy the problem. For guidance on discussing trust 
policy with the public, see SI 01120.200M. 

2. General development for oral trusts

a. State recognizes as binding

If the State in question recognizes oral trusts as binding (see regional instructions): 

 record all relevant information; 
 obtain from all parties signed statements describing the arrangement; and 
 unless regional instructions specify otherwise, refer the case to your RO staff. The RO will refer the case, through the 

Assistant Regional Commissioner, Management and Operations Support (ARC, MOS), to the Regional Chief Counsel. 
NOTE: The special needs trust and pooled trust exceptions do not apply in the case of an oral trust since these exceptions require 
written evidence as part of the trust document. For more information on the special needs trust and pooled trust exceptions, see SI 
01120.203. 

b. State does not recognize as binding

If the State does not recognize oral trusts as binding (see regional instructions), determine whether an agency relationship (a person 
or entity acting as an agent of the individual) exists and develop under regular resource-counting rules or transfer of resources rules, 
as applicable. For transactions involving agents, see SI 01120.020. 
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3. Determining whether a trust is revocable or irrevocable
Determine whether a trust is revocable or irrevocable based on the terms of the trust and State or Tribal law considerations (grantor 
trust rules). For revocability of grantor trusts, see SI 01120.200D.1.b and SI 01120.200D.3. 

4. Determining if a self-funded trust established on or after 01/01/00 is a resource
When determining whether a trust is a resource, apply the policies in regional instructions and SI 01120.201C and SI 01120.201D For 
instructions on determining the resource status of third party trusts and self-funded trusts established prior to 01/01/00, see SI 
01120.200. If the individual used his or her assets to establish a trust on or after 01/01/00, and the trust is: 

 revocable, count the trust corpus as a resource unless one of the exceptions in SI 01120.203 applies. 
NOTE: The exceptions in SI 01120.203A only apply to counting a trust under the statutory provisions of section 1613(e) of 
the Act. A trust that meets the exception to counting for SSI purposes under the statutory trust provisions of Section 
1613(e) must still be evaluated under the instructions in SI 01120.200 to determine if it is a countable resource. 

 irrevocable, count as a resource any portion of the trust attributable to the individual's assets and from which the trust can 
make payments to or for the benefit of the individual or the individual's spouse under any circumstance unless one of the 
exceptions in SI 01120.203 applies. 

 irrevocable, and if the trust cannot make payments to or for the benefit of the individual or the individual’s spouse under 
any circumstance, develop the establishment of the trust for a potential transfer of resources penalty using instructions 
in SI 01150.100. 
NOTE: If you determine that the trust is a resource, you must determine if an exception or waiver in SI 01120.203 applies. 

5. Developing legal instruments and devices similar to a trust

a. Which legal instruments and devices to develop

Obtain any written documentation and review the legal instrument or device to determine if it meets the requirements in SI 
01120.201G. 
If it does, determine whether the arrangement created by the legal instrument or device is a countable resource under regular SSI 
resource counting rules. If the resource is: 

 countable, develop the legal instrument or device under the other applicable resource rules. 

 not countable, develop the legal instrument or device following the procedures for developing trusts. 
NOTE: Review only a legal instrument or device established with the individual's assets on or after 01/01/00. Do not develop legal 
instruments and devices similar to a trust established with the individual's assets prior to 01/01/00 under instructions in SI 
01120.200. However, transfers to such arrangements created by a legal instrument or device may be subject to the transfer of 
resources provisions. For instructions on transfer of resources, see SI 01150.100. 

b. Referral to the RO 

If you are unsure of whether the arrangement is one that you should develop as a legal instrument or device similar to a trust, refer 
the matter to the RO via the vHelp system. If necessary, the RO staff will seek guidance from the central office (CO) or the RCC. 

B. Trust review process for trusts established on or after 01/01/00
Claims Specialists evaluate all trusts that need a resource determination (such as a new or amended trust) in all IC and PE events. 
For PE events, do not reevaluate trusts that have a resource determination, unless there is: 

 an amendment to the trust, 
 a change of or clarification in policy that affects the resource determination, 

 a request for reopening, or 
 a situation where you become aware of a prior erroneous determination. 

For resource status changes in PE events, see SI 01120.200K. 
To ensure accurate and consistent trust resource determinations: 

 Claims Specialists submit their trust resource determinations and any related documentation to the Regional Trust Review 
Team (RTRT) for review using the Supplemental Security Income Trust Monitoring System (SSITMS) website. 

 The RTRT reviews all trust determinations and provide concurrence and any feedback to the Claims Specialists via the 
SSITMS website. After the Field Office (FO) receives the RTRT concurrence, Claims Specialists can adjudicate the case. 

Claims Specialists and RTRT members can use this SSITMS (http://oestweb.ba.ad.ssa.gov/SSITM/default.aspx) link to access the 
website. SSITMS is a tool for SSA internal communication. Do not share information, including the precedents, with non-SSA 
personnel. For instructions on using the SSITMS website, visit the user guide located under the Help link on the SSITMS website. 
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NOTE: It is important to remember that trust determinations are subject to the rules of administrative finality. For more information 
on administrative finality, see SI 04070.040. 
The following steps describe the trust review process for the Claims Specialists and RTRT members for reviewing trusts established 
with the assets of an individual on or after 01/01/00. 
For the trust review process for trusts established prior to 01/01/00, third party trusts, or trusts not subject to Section 1613(e) of the 
Act, see SI 01120.200L. For instructions on the trust review process of Indian Gaming Regulatory Act (IGRA) trusts, see SI 01120.195. 

1. Claims Specialists actions

For all IC and PE cases in which an individual alleges an interest in a trust established on or after 01/01/00 with his or her own (or 
spouse’s) funds and which needs a resource determination, determine whether the trust is a countable resource. To make the trust 
resource determination, follow the appropriate trust policies in SI 01120.199, SI 01120.201, SI 01120.203, SI 01120.204, SI 01120.225, 
and SI 01120.227. Additionally, for pooled trusts follow instructions in SI 01120.202C. in this section. 
After making a trust resource determination: 
· Document the determination along with any references and rationale used in the decision-making process.

Ø For SSI Claims System cases, use the Report of Contact (DROC) screen.
Ø For non-SSI Claims System cases, use a Report of Contact form (SSA-5002) and fax it into the electronic folder (EF) or
Non-Disability Repository for Evidentiary Document (NDRED).
· Fax the initial trust resource determination, trust document, and any pertinent information into the appropriate EF.
Follow the trust review process steps in SI 01120.202B.1.a. through SI 01120.202B.1.e. in this section.

a. Submitting trust determinations for RTRT review

To submit your trust determination for RTRT review: 
 Access the SSITMS website and select the “Add New” tab. Add the applicant or recipient’s name, representative payee’s 

name (if any), social security number, and all other relevant trust information. 

 Select the appropriate type of trust in SSITMS (for example, third party trust or special needs trust). 
 Add remarks describing your determination and rationale. 

 Submit the trust resource determination for RTRT review. 

b. Reviewing the RTRT responses

SSITMS sends an email notification after the trust reviewer (TR) or regional trust lead (RTL) reviews the trust and provides a response. 
To view the RTRT’s response: 

 Access SSITMS and select the case from the Summary page listing or use the link in the email to access the case, and 
 Click on the “Details/Update” tab. 

The “Results” field will show that the RTRT member either agreed or disagreed with the trust resource determination. When the 
Claims Specialist is ready to process the case, change the trust status to “FO Effectuated” using the “Edit” function. The RTRT 
member may provide feedback in the remarks field. 
NOTE: Select “FO Effectuated” only after completing all case development. Changing the Trust Status to “FO Effectuated” locks the 
case in SSITMS. Only the Remarks field will be accessible for additional comments. 

c. Reevaluations of trust determinations

To request a reevaluation of a trust resource determination, access SSITMS and: 
 Change the Trust Status to “Referred to RTL” using the “Edit” function. 
 Provide the rationale, a summary of supporting documentation, and appropriate references in SSITMS remarks and select 

“Submit.” 
The RTL will select the case for review and determine if the central office (CO) or the Regional Chief Counsel (RCC) needs to review 
the case. The RTL will respond to the request via the SSITMS website, and SSITMS will send an email notification when the RTL 
completes the reevaluation process. 

d. Appeals of trust determinations

When the applicant or recipient appeals the trust resource determination, the RTL must review the FO’s reconsideration 
determination. To request a review of the trust reconsideration determination, access SSITMS and: 

 select “Recon Pending” from the Recon Trust Status dropdown using the “Edit” function, and 

 provide pertinent information about the reason for the appeal in FO remarks and select “Submit.” 
NOTE: Do not load a recon into SSITMS until you have made a trust recon determination. SSITMS will send an email notification 
when the RTL completes the FO reconsideration determination review. 
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NOTE: Goldberg-Kelly payments may apply during trust reconsiderations only when the SSI recipient is already in pay. 

e. RTRT returns cases for further FO development 

When the RTRT require additional information from the FO, they will return the case for further development. SSITMS will send an 
email notification about the further development requested to the FO mailbox. To view the RTRT’s request, access SSITMS and: 

 select the case from the Summary page listings or use the link in the email to access the case, and 
 Click on the “Details/Update” tab. 

View the request for additional information in the Remarks field. After completing the development requested, update the Trust 
Status to “FO Development Completed” using the “Edit” function and submit. 

2. Trust Reviewer (TR) actions
Trust reviewers (TR) review the Claims Specialist’s trust resource determination along with any pertinent documentation in the 
Supplemental Security Income Claims System (SSI Claims System), eView, and the Claims File User Interface (CFUI). When TRs receive 
a trust resource determination for review in SSITMS, TRs select the case with “Pending” trust status from the SSITMS Summary listing 
or from the link in the email notification, and: 

 Review the trust and associated information. 
 Provide feedback in the Remarks field in SSITMS. 

 Document the decision in a Report of Contact (DROC) screen or SSA-5002. 
 Indicate “agree” or “disagree” with the Claims Specialist’s trust resource determination in Results. 

 Change the trust status to “Review Completed” after making a decision on the trust resource determination. 
 Submit the response to the FO. 

Additionally, TRs refer: 
 trusts back to the FO when the case needs further development. 

 pooled trusts to the RTL for review and inclusion in the precedent file. 
 trusts established outside their region, including pooled trusts with a precedent established in another region, to the RTL. 

The RTL will refer the trust to the appropriate region. 

3. Regional Trust Lead (RTL) actions
Regional Trust Leads (RTL) review trust resource determinations for all pooled trusts, reevaluations, and appeals. When needed, RTLs 
request guidance from CO or the RCC, and refer trusts to other regions for their input or decision. RTLs also refer trusts back to the 
FO when the case needs further development. Additionally, RTLs monitor the SSITMS website and add pooled trust precedents to 
the SSITMS SharePoint Repository for Precedents. For instructions on establishing pooled trust precedents, see SI 01120.202C.3. in 
this section. 
RTLs follow the trust review process steps in SI 01120.202B.3.a. to SI 01120.202B.3.d. in this section. 

a. Reviewing pooled trust resource determinations

Select the case from the SSITMS Summary listing page or the link in the email notification and: 

 Click the “Details/Update” tab. 
 Review information provided by the Claims Specialist. 

 Determine if consultation with CO or the RCC is necessary. 
 Submit pooled trust documents to the RCC for a legal opinion when necessary. 

 Provide the review results in the Remarks field. 
 Update Trust Status to “Completed by RTL.” 

 Indicate “agree” or “disagree” with the FO’s determination in Results and click “Submit.” 
NOTE: Add a precedent to the SSITMS SharePoint Repository for Precedents for all pooled trusts that do not have a precedent on 
file. Use the SSITMS “Help” link to access the precedent library on the SharePoint site. 
For instructions on referring pooled trusts to the RCC and establishing and managing pooled trust precedent files, see SI 
01120.202C.3. in this section. 

b. Email notifications for reevaluation requests

RTLs will receive an email notification whenever a trust resource determination needs reevaluation. To view the reevaluation request, 
access the case from the SSITMS Summary page listing. 
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c. Reevaluate trust resource determinations

To reevaluate the trust resource determination, follow the steps listed in SI 01120.202B.3.a in this section. The Claims Specialist who 
submitted the case and the Claims Specialist’s FO mailbox will receive an automated email notification when the RTL makes a 
decision. The subject line will show “Response to Trust for Reevaluation.” 

d. Appeal requests

SSITMS sends the RTL an email notification when he or she needs to review an FO determination on a trust reconsideration. An RTL 
who did not review the initial trust determination should review the FO reconsideration determination. To view appeal requests, 
access the case from the SSITMS Summary page listing or from the link in the email notification. To address the appeal request, 
follow the steps listed in SI 01120.202B.3.a. in this section. 
The Claims Specialist who submitted the case and the Claims Specialist’s FO mailbox will receive an automated email notification 
when the RTL makes a decision. The subject line will show “Response to SSI Trust Recon for Review.” 

C. Procedure for reviewing pooled trusts and establishing precedent files
To determine the resource status of a pooled trust, review the most recent version available of the master pooled trust for 
compliance with the requirements of section 1917(d)(4)(C) of the Act. Do not review prior versions of the master pooled trust 
agreement. 
EXCEPTION: If the master trust has been amended, but the amendment does not cover the entire period of review, you may need to 
review the prior version(s) of the trust. See examples in SI 01120.202H.8.d. in this section. 
For all IC and PE cases where an individual alleges establishment of a pooled trust subject to SI 01120.203: 

 Review a copy of the master trust agreement, associated documents (such as any amendments) and his or her joinder 
agreement; and 

 Determine whether a precedent for the pooled trust exists. Use the SSITMS “Help” link to access the SSI Trust Precedent 
SharePoint site that houses the precedent library. 

 Review the precedent, if one exists. Trust precedents contain information to help you with evaluation of the pooled trust. 
IMPORTANT: Do not share copies of trust precedents, RCC opinions, or other materials in the SSITMS SharePoint precedent file 
with the public, attorneys, or non-SSA personnel. The only precedents available to the public are in the PS part of the POMS 
instructions. 

1. Procedure for reviewing pooled trusts that have not been amended and amended pooled trusts whose
amendment applies to all prior versions

a. The pooled trust precedent is current and there has not been a policy change since the precedent was established

If the precedent in SSITMS SharePoint is for the most current version of the master pooled trust, and the applicant or recipient 
submits a trust agreement that is the same version or an older version of the master agreement amended by the current version, 
you do not need to review the master agreement submitted to make your determination. Use the resource determination in the 
precedent file. However, review the joinder agreement for SI 01120.203 compliance. Additionally, note that, before using the 
resource determination in the precedent file, you should check to make sure that there have been no policy changes since the 
precedent determination that would affect the trust resource determination. 
After determining the resource status of the master pooled and joinder agreements: 

 Document your determination and fax the master agreement and joinder agreement into the appropriate EF. 
 Continue the trust review process in SI 01120.202B in this section. See the example of a current precedent for a pooled 

trust in SI 01120.202H.8.a. in this section. 

b. The pooled trust precedent is current but there has been a policy change since the precedent was established

If the precedent in SSITMS SharePoint is for the most current version of the master pooled trust, but there has been a policy change 
since the precedent was established that may affect the resource determination for the master pooled trust, review the master 
agreement and joinder agreement for SI 01120.203 compliance, and take the following actions: 

 Document your determination and fax the master agreement and joinder agreement into the appropriate EF. 
 Continue the trust review process in SI 01120.202B. See the example of a current precedent for a pooled trust in SI 

01120.202H.8.a. in this section. 

c. The pooled trust precedent is not for the current version of the trust or there is no precedent

If the applicant or recipient submits a new or amended version of a pooled trust master agreement and/or the precedent in the 
SSITMS SharePoint is not for the most current version of the trust or no precedent exists, review the master pooled agreement and 
joinder agreement for SI 01120.203 compliance. Then take the following actions: 
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 Document your determination and fax the master agreement and joinder agreement to the appropriate EF. 
 Continue the trust review process in SI 01120.202B in this section. See the example of an outdated precedent for a pooled 

trust in SI 01120.202H.8.b. in this section. 
NOTE: RTLs submit the pooled trust documents to the Regional Chief Counsel (RCC) for a trust resource evaluation and update or 
establish a precedent in SSITMS SharePoint. 

2. Procedure for reviewing amended pooled trusts whose amendment does not apply to all prior versions
If you encounter a situation where an applicant or recipient submits a pooled trust and the pooled trust manager established a new 
version of the master agreement that does not amend prior versions, take the following actions: 

 If there is a precedent for the version of the agreement submitted, follow instructions in SI 01120.202C.1.a. in this section. 
 If there is not a precedent for the version of the agreement submitted, follow instructions in SI 01120.202C.1.b. and SI 

01120.202C.3. in this section. See example SI 01120.202H.8.c. in this section. 

 Submit all versions of the pooled trust to the RTL by using SSITMS, including those with precedents. 

3. Procedure for RTLs for establishing pooled trust precedents

a. Information in pooled trust precedents

Before adding or updating a pooled trust precedent in SSITMS SharePoint, RTLs must consult with the RCC. After the RCC evaluates 
the pooled trust documents, RTLs upload the trust precedent and related documents to the SharePoint site. Pooled trust precedents 
in SSITMS must contain the following information: 

 A copy of the master trust agreement; 
 A sample of a joinder agreement; 

 A copy of the RCC evaluation of the pooled trust; and 
 A precedent summary sheet containing the following information: 

a. Title of the pooled trust.
b. Establishment date.
c. Amendment dates.
d. Resource determination (whether the master pooled trust agreement meets the requirements for exception)

and date.
e. Evaluation of whether the master pooled trust meets each of the requirements in SI 01120.203B.2. State in the

summary the specific reason why the pooled trust does not meet any requirement.
f. Conflicting trust provisions that render the trust countable: for example, a noncompliant early termination

provision.
IMPORTANT: Do not share copies of trust precedents, RCC opinions, or other materials in the SSITMS SharePoint precedent file 
with the public, attorneys, or non-SSA personnel. The only precedents that are available to the public are in the PS Part of the POMS 
instructions. 

b. Regional Chief Counsel (RCC) reviews all pooled trusts

RTLs must consult with the RCC before establishing and updating trust precedents in SSITMS SharePoint. The RCC reviews all pooled 
trusts and provides a written evaluation on whether they meet the requirements for exception in section 1917(d)(4)(C) of the Act. 

c. RTLs manage the precedent files on the SSITMS SharePoint site

After consulting with the RCC, RTLs add precedents to SSITMS SharePoint for all pooled trusts that do not have a precedent on file 
and update the precedents when pooled trusts have been amended. 

Amended trusts that amend all prior versions 
For amended trusts that amend all prior versions, update the precedent summary sheet with the most recent information for the 
pooled trust and note that the amendments apply to all prior versions of the trust. For example: 

 Add an amendment date and any reasons why the amended pooled trust is or is not in compliance. 

 Add to SSITMS the most recent versions of the master pooled trust and joinder agreement. 
 Do not delete prior versions of the pooled trust. Instead, identify them as “for historical purposes only.” 
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Amended trusts that do not amend all prior versions 
For amended trusts that do not amend all prior versions, keep a precedent for each version of the master agreement. For example, 
keep and update the prior version of a precedent summary sheet, a copy of the master trust agreement, and a copy of the RCC 
evaluation for each version of the pooled trust. 

D. Summary for trust development

1. Trust development
The following is a summary of trust development presented in step-action format (for full development instructions, see SI 
01120.202A in this section): 

STEP ACTION 

1 Obtain and review a copy of the trust and all related documents. 
For instructions on the trust review process for Indian Gaming Regulatory Act (IGRA) trusts, see SI 01120.195. 

2 Does the trust contain any assets of the individual? 

 If no, follow instructions in SI 01120.200. STOP. 
NOTE: If the individual adds any of his or her assets to a third party trust on or after 01/01/00, redevelop the trust per SI 
01120.201 through SI 01120.204. 

 If yes, go to Step 3. 

3 Determine the date the individual transferred his or her assets to the trust. To know which instruction to follow, see SI 
01120.201C.1. and SI 01120.202A.1.c. in this section. 

 If the individual transferred any of his or her assets prior to 01/01/00, follow instructions in SI 01120.200. STOP. 

 If the individual transferred his or her assets in the trust only on or after 01/01/00, go to Step 4. 

4 Consult national and regional instructions to determine if the trust is revocable or irrevocable (for determining revocability of a 
trust, see SI 01120.202A.3. in this section and SI 01120.200D): 

 If you are unable to make a determination, consult with your RO programs staff. 

 If the trust is revocable, go to Step 5. 

 If the trust is irrevocable, go to Step 6. For policy on irrevocable trusts, see SI 01120.201D.2. 

5 The trust is a resource unless an exception applies. To see if an exception applies, go to SI 01120.203. For treatment of revocable 
trusts, see SI 01120.201D.1. 
Issue a manual notice per SI 01120.204 and include the following information: 

 The applicable section of the trust (or any joinder agreement, if applicable) containing the problematic language or 
issue; 

 The POMS citation that contains the policy requirements on that subject; and 

 The following language indicating where the POMS can be found on-line – “You can find the Program Operations 
Manual System (POMS) on the Social Security website at https://secure.ssa.gov/poms.nsf/Home?readform.” 

6 For the policy on irrevocable trusts see SI 01120.201D.2. 
Does the trust also contain assets of a third party? 

 If yes, determine the amounts in the trust attributable to the individual and the third party. Develop resource treatment 
of the portion attributable to the third party under SI 01120.200. Go to Step 7 for the portion of the trust attributable to 
the individual. 

 If no, go to Step 7. 

7 Are there any circumstances that would allow payment from the trust to or for the benefit of the individual? 

 If no, the trust is not a resource. To see if a transfer penalty is applicable, refer to SI 01150.100. 
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STEP ACTION 

 If yes, the trust is a resource in the amount that the trust can pay out from the portion attributable to the individual 
unless an exception applies. To see if an exception applies, go to SI 01120.203. Issue a manual notice as instructed 
in Step 5 in this table. 

2. FO actions during the trust review process
The following is a summary of FO actions during the trust review process presented in step-action format (for full development 
instructions, see SI 01120.202A and SI 01120.202B.1. in this section): 

Step Action 

1 Determine whether the trust is a countable resource. To help you evaluate the trust, follow the steps in SI 01120.202D.1.in this 
section. Additionally, for pooled trusts, follow instructions in SI 01120.202C in this section. 
Go to step 2. 
For instructions on the trust review process for Indian Gaming Regulatory Act (IGRA) trusts, see SI 01120.195. 

2 Submit your trust resource determination to the RTRT for review using the SSITMS website. Follow instructions in SI 
01120.202B.1.a. in this section. 
Go to step 3. 

3 When SSITMS sends the automated notification that the RTRT completed review of the trust, access SSITMS to review the results. 
Go to step 4 

4 Do you agree with the RTRT’s review of the trust? 

 If yes, change the trust status in SSITMS to “FO effectuated” at the point when you are ready to adjudicate the IC or 
close the PE event. Do not change the status until all issues within the IC or PE event are resolved. STOP. 

 If not, request a reevaluation of the trust. For information on how to request a reevaluation, see SI 01120.202B.1.c.in 
this section. 

NOTE: You have to wait for the reevaluation’s results to adjudicate your claim event. 

3. RTRT actions during the trust review process
The following is a summary in step-action format indicating the RTRT’s actions in the trust review process (for full development 
instructions, see SI 01120.202B.2. in this section): 

STEP ACTION 

1 Access SSITMS to select the case with “pending” trust status or from the link in the email notification. 
Go to step 2. 
For instructions on the trust review process for Indian Gaming Regulatory Act (IGRA) trusts, see SI 01120.195. 

2 Is the trust a pooled trust? 

 If yes, refer to RTL for review. STOP. 

 If not, go to step 3. 

3 Review the FO’s trust resource determination. Use information documented in the SSI Claims System, eView, and CFUI to help 
with your review of the trust. 
Go to step 4. 

4 Determine whether you agree or disagree with the FO’s determination and provide feedback in the remarks section of SSITMS 
and document the decision on a DROC or SSA-5002. 
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STEP ACTION 

Go to step 5. 

5 Select “Edit” to change the trust status to “Review Completed” and indicate in “Results” whether you agree or disagree with the 
Claims Specialist’s trust resource determination. 
Go to step 6. 

6 Submit your response. 
STOP. 

4. RTL actions during the trust review process
The following is a summary in step-action format indicating the RTL’s actions in the trust review process (for full development, see SI 
01120.202B.3. and SI 01120.202C in this section): 

STEP ACTION 

1 Access SSITMS to select the case from the SSITMS listing or from the link in the email notification. 
Go to step 2. 
For instructions on the trust review process for Indian Gaming Regulatory Act (IGRA) trusts, see SI 01120.195. 

2 Is this a reevaluation request? 
If yes, go to step 3. 
If no, go to step 6. 

3 A RTL who did not review the initial determination reviews the FO and TR determinations and the remarks section to see the 
reason for the disagreement. 
Go to step 4. 

4 Determine if CO or RCC consultation is necessary to resolve the disagreement. 
Contact CO or the RCC if necessary and go to step 5 once you are ready to make a decision. 
If CO or RCC input is not necessary, go to step 5. 

5 Make a determination on the reevaluation and submit your response via SSITMS. 
STOP. 

6 Is the trust established outside your region? 

 If yes, refer the trust to the appropriate region for input. 

 If not, go to step 7. 

7 Review the FO’s trust resource determination for the pooled trust. 
NOTE: If the trust determination is for a new pooled trust, add a new precedent to SharePoint. For pooled trusts, you must 
consult with the RCC before establishing and updating a precedent in SharePoint. 
Contact the RCC or CO if you need input while evaluating the trust. 
Go to step 8. 

8 Determine whether you agree or disagree with the FO’s determination and provide feedback in the remarks section of SSITMS 
and document the decision on a DROC or SSA-5002. 
Go to step 9. 
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STEP ACTION 

9 Select “Edit” to change the status to “Completed by RTL” and indicate in “Results” whether you agree or disagree with the 
Claims Specialist’s trust resource determination. 
Go to step 10. 

10 Submit your response. 
STOP. 

E. Procedure for documenting trusts

1. Documenting trusts in the SSI Claims System
Document the existence of a trust in the SSI Claims System by answering Yes on the Resource Selection (RMEN) page to the Trusts 
question. A Yes answer will bring the Trust (RTRS) page into the path. 

 Complete the applicable trust questions on the Trust page. 
 Enter the value of a trust that does not count as a resource in excluded amount, if an exception applies, and select the 

exclusion type, for example, meets special needs trust requirements or undue hardship, from the exclusion reason drop 
down menu. 

 Record all information used in determining whether the trust is a resource and whether it generates income in the Trust 
page in the SSI Claims System. For more information on what information to record, see MS INTRANETSSI 013.005. 

 Record your conclusion and rationale on the DROC screen or SSA-5002 and fax to NDRED. 

2. Documenting trust on paper forms
Document the existence of a trust on the appropriate resources question on the form or in Remarks.
Record all information used in determining whether the trust is a resource and whether it generates income. Record your rationale
and determination on an SSA-5002, and fax to NDRED. For non-SSI Claims Systems cases, document evidence on the EVID screen.
For information on electronic evidence documentation and retention, see GN 00301.286.

3. Documentation requirements in all cases
Include in the file:

 A copy of the trust document; 
 Copies of any signed documents between organizations making payments to the individual and the individual legally 

entitled to such payments, if the payments have been assigned, either revocably or irrevocably, to the trust or trustee; 
 Source of assets funding the trust; 

 Records of any payments or disbursements (such as ledgers and bank statements) from the trust, as necessary; and 
 Any other pertinent documents, such as court documents. 

F. Procedure for coding trusts

1. Coding Medicaid trusts on paper
Code a Q and the date of establishment of the trust in the Third party Liability (PT) field of the Supplemental Security Record (SSR) if 
the trust qualifies as a Medicaid Trust. 

2. Coding the CG field
Code RE06 or RE07, as applicable in the CG (case characteristics) field to indicate a revocable or irrevocable trust, respectively. For a 
list of CG code entries, see SM 01301.820. 

G. Procedure for Medicaid determination

1. When not to make Medicaid eligibility determination
If the individual resides in a section 1634 State (in which SSA makes Medicaid determinations on behalf of the State), do not attempt 
to make a Medicaid eligibility determination since the Medicaid determination regarding the trust may differ from the SSI eligibility 
determination. For a discussion of Section 1634 States, see SI 01715.010A.3. 
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2. Prepare manual notice
Posteligibility discovery of a trust in a section 1634 State will not result in a correct automated notice paragraph. Suppress any 
automated notice and prepare a manual notice using Medicaid Paragraph 1147 in NL 00804.110. 
NOTE: If the individual is blind or visually impaired, see instructions on the special blind or visually impaired notice options in NL 
01001.010. 

3. Send trust information to State

a. 1634 States

Copy the trust information and send it to the same address used for assignment of rights (AOR) and third party liability (TPL) 
information. See regional instructions or contact your RO staff for the correct address. 

b. 209(b) and SSI criteria States

In States where SSA does not have an agreement to make the Medicaid eligibility determination: 
 copy the trust information and see, as applicable, regional instructions SI NY01150.110, SI DEN01150.110, and SI 

BOS01150.110; or 

 contact your RO staff for the correct address to send the information. For a discussion of section 209(b) and SSI criteria 
States, see SI 01715.010A.1. and SI 01715.010A.2. 

H. Examples of trust evaluations

1. Example of when the trust principal is a resource

a. Situation

A 20-year-old SSI claimant is the beneficiary of an irrevocable trust. The court established the trust in 02/2014 with the proceeds of 
the settlement of a lawsuit. The claimant lives with her parents, who support her fully. Her parents filed a medical malpractice suit on 
her behalf against her doctor. The doctor's insurance company settled the lawsuit before it went to trial for $400,000. The court 
approved the settlement agreement, whereby the insurance company placed the money in an irrevocable trust for the claimant, 
naming her parents as trustees. The trust permits payments for the claimant's special needs other than support and maintenance. 
The trust does not provide for reimbursement of Medicaid expenditures to the State on behalf of the claimant. 

b. Analysis

The trust was established with assets of the claimant. Although she never received them directly, the settlement proceeds meet the 
definition of assets in SI 01120.201B.2. Her parents, acting on her behalf, agreed to the settlement that established the trust. The 
court directed the proceeds to establish the trust after 01/01/00, so the instructions in SI 01120.201 apply. Although the trust is 
legally irrevocable under State law, it may be a resource because it permits disbursement of all the funds in the trust to or for the 
benefit of the claimant. The trust does not meet the exception for a special needs trust under SI 01120.203 because it does not 
require reimbursement of expenditures to the State(s) that provided medical assistance. Therefore, the trust is a resource in its full 
amount, $400,000. The claimant is ineligible due to excess resources. 

2. Example of when the individual's assets form only part of the trust
See the example of when the individual’s assets form only a part of the trust in SI 01120.201C.2.c.

3. Example of when part of the individual's assets in the trust is countable

a. Situation

Bill Murray is an SSI recipient. His wife, who is not eligible, won $150,000 in the State lottery, of which she received $85,000. She used 
the money to establish the Murray Family Irrevocable Trust. The trust stipulates that she must use $40,000 for their daughter's 
college education. She can use the remainder of the money for a number of purposes, including supplemental needs for Bill and 
income payments to herself, at the discretion of the trustee. 

b. Analysis

Since Mrs. Murray established the trust with her assets and she can only pay $45,000 to or for the benefit of Mr. Murray, we will 
count $45,000 as a resource. We consider the remaining $40,000 in the trust a transfer of resources that we must evaluate under SI 
01150.100. 
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4. Example of when a third party trust is not a resource

a. Situation

Woody King is a disabled young adult. In 08/2014, his parents established an irrevocable special needs trust on his behalf with 
$100,000 of their own funds. Prior to attaining age 18, he was ineligible because of the income and resources of his parents through 
deeming. Now that he has attained age 18, he is reapplying for SSI. 

b. Analysis

Mr. King's resources do not include the trust established by his parents since he was not the grantor of the trust and it is irrevocable. 
The trust is not a countable resource for SSI purposes. However, payments from the trust, to or for the benefit of Mr. King, may be 
income. 
NOTE: A third party trust can be revocable and not count as a resource as long as the trust beneficiary does not have the legal 
authority to revoke the trust or direct the use of the trust assets. 
NOTE: If the SSI recipient is the beneficiary of an unfunded third party trust, — for example, the trust will be funded upon the death 
of a parent — it is not necessary to review and submit the unfunded trust to SSITMS for SSI eligibility purposes until it is funded. 

5. Example of when the trust is self-established but no payment can be made to or for the benefit of the
individual

a. Situation

Arnie Becker is permanently disabled due to an injury he suffered in an automobile accident. Mr. Becker received a $3.5 million dollar 
insurance settlement that he put into two irrevocable trusts. The first trust is a discretionary trust providing $2.5 million for the 
education and welfare of his children. The second trust is a charitable trust containing $1 million. The trustee must distribute 
annually the earnings on the trust in the form of scholarships for students at a nearby college. 

b. Analysis

Although Mr. Becker's trusts constitute a very large amount of money, none of the trust assets can be disbursed to him or to provide 
for his or his spouse's needs. SSA does not count the trusts as resources for SSI purposes. However, the establishment of the trusts is 
a transfer of resources under SI 01150.100. Mr. Becker will likely be ineligible for SSI for at least 36 months. 

6. Example of a burial trust

a. Situation

Mattie Walker, an SSI recipient, wishes to plan her funeral through a prepaid agreement. In the State where she lives, recipients of 
public assistance, including SSI, must place the funds for their prepaid agreement into a funeral trust. Ms. Walker enters into a 
contract for a casket and vault valued at $5,000, and the funeral services she wants are valued at $1,500. She places the full amount 
in a revocable trust. As required by State law, the trust shows Ms. Walker as the grantor and the funeral home as the trust 
beneficiary. 

b. Analysis

The revocable funeral trust is a resource under SSI burial trust policy in SI 01120.201H.2. This is the case because Ms. Walker is the 
grantor of the trust and the trust is revocable. The purpose of the trust is irrelevant for purposes of trust policy (see SI 
01120.201C.2.d.). 
However, since the trust is a resource, the SSI resource exclusions for burial spaces and funds apply. We exclude the vault and the 
casket as burial spaces. We exclude the $1,500 for funeral services under the $1,500 burial funds exclusion. Therefore, we exclude the 
total value of the trust. If the amount of funds for funeral services exceeds $1,500 (other than interest or appreciation), we would 
exclude up to $1,500, and the remaining amount would be countable. 
For the burial space exclusion, see SI 01130.400, and for the burial fund exclusion, see SI 01130.409 through SI 01130.425. 
NOTE: If a trust does not permit the use of the funds in the trust for burial, the burial exclusions are generally not applicable. Upon 
the individual's death, the individual would no longer be a beneficiary of the trust, unless the trust specifically provides otherwise. 
Therefore, individuals cannot designate $1,500 of an otherwise countable trust as a burial fund, unless the trust permits such a use. If 
you are unable to make this determination, consult with your RO programs staff using vHelp. 

7. Example of a trust that includes an excluded resource

a. Situation

Armand Gonzales is a disabled adult SSI recipient. Mr. Gonzales received an award of $250,000 in a lawsuit in 06/2010 and the 
money went directly into a trust for his benefit. The trust does not meet any of the exceptions to the general SSI trust policy, so the 
trust would be a countable resource for SSI purposes. As a result, Mr. Gonzales has excess resources in 07/2010 (the month after the 
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month in which the trust was established). The trustee uses all of the money in the trust to purchase a house for Mr. Gonzales (the 
trust holds the property title), and he moves into the home in 01/2011, when construction is completed. He contacts SSA and 
informs us of what has happened. 

b. Analysis

Mr. Gonzales is ineligible due to excess income in 06/2010 and excess resources from 07/2010 to 01/11. When he moves into the 
house in 01/2011, we consider him to be living in his own home because he has an equitable ownership interest under a trust. The 
house qualifies for the home exclusion as of 02/2011, and if Mr. Gonzales meets all other SSI eligibility requirements, we will 
reinstate his benefits. For information on the home resource exclusion, see SI 01120.200F.1. 

8. Examples of pooled trusts

a. Pooled trust precedent is current

Andy Smith filed for SSI benefits on 04/21/09. During his initial interview, he provided The Brothers of Townsville Master Pooled 
Trust and his joinder agreement for our evaluation. The master agreement states that the trust was established on 11/12/07 and 
there is no evidence that it has been amended. 
The precedent summary sheet in SSITMS SharePoint shows that the trust was established on 11/12/07 and that it does not have any 
amendment dates. It also states that the master pooled trust meets the requirements of SI 01120.203 for exception. 
Since SSITMS SharePoint has a current precedent on file for The Brothers of Townsville Master Pooled Trust, and there have not 
been any trust policy changes since 11/12/07 that would affect the resource determination in the precedent, we adopt the precedent 
determination for Mr. Smith’s pooled trust, evaluate the joinder agreement for compliance, document the DROC, and submit our 
request for RTRT review via SSITMS. 

b. Pooled trust precedent is not current 

During Paul Baker’s redetermination (RZ) on 06/02/10, he provided The Brothers of Townsville Master Pooled Trust and his joinder 
agreement for our evaluation. 
The master agreement states the trust was established on 11/12/07 and amended on 10/24/09. 
The precedent summary sheet in SSITMS SharePoint shows the trust was established on 11/12/07, but does not indicate any 
amendments. 
The precedent in SSITMS SharePoint is not up-to-date. Therefore, we evaluate the master and joinder agreements for compliance, 
document our determination, and submit our determination via SSITMS for review. 
Once the RCC evaluates the amended trust agreement, the RTL updates the precedent summary sheet in SSITMS SharePoint with 
the new determination information and a copy of the amended trust and updates all other trust-related documents. 

c. No pooled trust precedent on file

Janet Moore reports during her RZ interview on 10/08/15 that she is a trust beneficiary of the Greater Los Angeles Master Pooled 
Trust. Her account was established in 07/2015. Ms. Moore submits her trust documents for our evaluation. We do not have a 
precedent in SSITMS SharePoint for the Greater Los Angeles Master Pooled Trust. 
The Greater Los Angeles Master Pooled Trust was established on 05/15/08 and amended 06/04/12. The amendments do not apply 
to the prior version. We do not need to evaluate the 05/15/08 version of the master agreement to make a determination in Ms. 
Moore’s case, because her trust was established under the 06/04/12 amended version of the trust. Therefore, we evaluate the 
06/04/12 amended master trust agreement and joinder agreement for compliance and submit our determination via SSITMS for 
review. 
Once the RCC evaluates the trust, the RTL creates a precedent for the Greater Los Angeles Master Pooled Trust that includes all the 
items listed in SI 01120.202C.3. in this section. 
If another applicant who has a trust established under the original 2008 version of the trust submits a copy later (because the 2012 
amendments do not apply to the 2008 version), establish a separate precedent for the 05/15/08 version of the trust. 

d. Reviewing the most recent version of a master pooled trust 

Scenario A: trust precedent is not current and 90-day trust amendment period does not apply 
Gary Thompson has been a trust beneficiary of The Brothers of Townsville Master Pooled Trust since 02/01/08 and an SSI recipient 
since 2003. He reported the trust for the first time during an RZ interview in 08/20/15 and submitted his master and joinder trust 
documents. The Brothers of Townsville Master Pooled Trust has been amended three times, on 10/24/09, 03/18/12, and 02/15/13, 
and the amendments apply to prior versions. Our precedent file is not current because it shows that the master trust meets the 
requirement for exception based on the amended version of 03/18/12. 
During Mr. Thompson’s RZ, we evaluate the 02/15/13 amended version of the master pooled trust, because it is the most recent, and 
his joinder agreement. The RCC finds that the 02/15/13 version does not meet the requirements for exception. We document the 
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trust determination and count the balance of the trust as a resource back to the start of the period of review based on administrative 
finality. 
NOTE: Mr. Thompson does not qualify for a 90-day trust amendment period because his trust was not previously excepted from 
resource counting. A trust that either is newly formed or was not previously excepted from resource counting for that individual 
must meet all of the criteria in SI 01120.199 through SI 01120.203 and SI 01120.225 through SI 01120.227, to be excepted under 
section 1917(d)(4)(A) or 1917(d)(4)(C). Do not except such a trust from resource counting unless the trust meets all of these 
requirements. 
Scenario B: trust precedent is not current and 90-day trust amendment period applies 
Gary Thompson has been a trust beneficiary of The Brothers of Townsville Master Pooled Trust since 02/01/08 and an SSI recipient 
since 2003. We first excepted his pooled trust from resource counting in 03/2008. During an RZ interview on 08/20/15, Mr. 
Thompson submitted a copy of 02/15/13 amended master and joinder trust documents. The Brothers of Townsville Master Pooled 
Trust has been amended three times, on 10/24/09, 03/18/12, and 02/15/13, and the amendments apply to prior versions. Our 
precedent file is not current because it shows that the trust meets the requirements for exception as a resource based on the 
amended version of 10/24/09. 
During Mr. Thompson’s RZ, we evaluate the 02/15/13 version of the master pooled trust, because it is the most recent, and his 
joinder agreement. The RCC finds that the 02/15/13 version does not meet the requirements for exception because the early 
termination provision is noncompliant. 
Since we had previously excepted The Brothers of Townsville Master Pooled Trust in Mr. Thompson’s record (in 03/2008), we follow 
instructions in SI 01120.199 and offer him 90 days to amend the trust. On 11/11/15, the trust is amended and becomes compliant. 
Since the trust was amended during the amendment period, the trust remains excepted from resource counting during the 
amendment period and continuing. 
Scenario C: trust amendments do not cover the entire period of review 
Gary Thompson has been a trust beneficiary of The Brothers of Townsville Master Pooled Trust since 02/16/08 and an SSI recipient 
since 2003. We first excepted his pooled trust from resource counting in 03/2008. During an RZ interview on 08/20/15, Mr. 
Thompson submitted a copy of 12/15/13 amended master and joinder trust documents. The Brothers of Townsville Master Pooled 
Trust has been amended three times, on 10/24/09, 03/18/12, and 12/15/13. Our precedent file is not current because it shows that 
the trust meets the requirements for exception as a resource based on the amended version of 10/24/09. 
Mr. Thompson’s RZ period of review is 08/13 through 08/15. We evaluate the 12/15/13 version of the master pooled trust because it 
is the most recent and covers the period 12/13 to 08/15 and the 03/18/12 version of the trust because it is applicable to the other 
part of the period of review (08/13 – 12/13). (The 12/15/13 version of the trust amended the 03/18/12 version of the trust, but only 
after 12/15/13. The 12/15/13 amendment is not retroactive to 03/18/12.) We also evaluate his joinder agreements. The RCC finds 
that the 03/18/12 version of the trust is compliant, but the 12/15/13 version does not meet the requirements for exception because 
the early termination provision is noncompliant. 
Since we had previously excepted The Brothers of Townsville Master Pooled Trust in Mr. Thompson’s record (in 03/2008), we follow 
instructions in SI 01120.199, and offer him 90 days to amend the trust. On 11/11/15, the trust is amended and becomes compliant. 
Since the trust was amended during the amendment period, the trust remains excepted from resource counting during the 
amendment period and continuing. 

I. References
SI 01120.199 Early Termination Provisions and Trusts 
SI 01120.201 Trusts established with the assets of an individual on or after 1/1/00 
SI 01120.202 Development and Documentation of Trusts Established on or After 01/01/00 
SI 01120.203 Exceptions to Counting Trusts Established on or after 1/1/00 
SI 01120.204 Notices for Trusts Established on or after 1/1/00 
SI 01120.225 Pooled Trusts Management Provisions 
SI 01120.227 Null and Void Clauses in Trust Documents 

To Link to this section - Use this URL: 
http://policy.ssa.gov/poms.nsf/lnx/0501120202
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NEW - SI 01120.203 Exceptions to Counting Trusts Established on or after January 1, 
2000 

A. Introduction to Medicaid trust exceptions
We refer to the exceptions discussed in this section as Medicaid trust exceptions because section 1917(d)(4)(A) and (C) of the 
Social Security Act (Act) (42 U.S.C. § 1396p(d)(4)(A) and (C)) sets forth exceptions to the general rule of counting trusts as income and 
resources for the purposes of Medicaid eligibility and can be found in the Medicaid title of the Act. While these exceptions are also 
Supplemental Security Income (SSI) exceptions, we refer to them as Medicaid trust exceptions to distinguish them from other 
exceptions to counting trusts provided in the SSI program (such as undue hardship) and because the term has become a term of 
common usage. 
The type of trust under review dictates the development and evaluation of the Medicaid trust exceptions. 
There are two types of Medicaid trusts to consider: 

 Special Needs Trusts; and 
 Pooled Trusts. 

CAUTION: A trust that meets the exception to counting for SSI purposes under the statutory trust provisions of Section 1613(e) 
must still be evaluated under the instructions in SI 01120.200 to determine if it is a countable resource. If the trust meets the 
definition of a resource (see SI 01110.100B.1.), it will be subject to regular resource-counting rules. 

B. Policy for special needs trusts established under section 1917(d)(4)(A) of the Act before
December 13, 2016

1. General rules for special needs trusts established prior to December 13, 2016
The resource counting provisions of section 1613(e) do not apply to a trust that:

 contains the assets of an individual who is under age 65 and is disabled; 
 is established for the benefit of such individual through the actions of a parent, grandparent, legal guardian, or 

court; and 

 provides that the State(s) will receive all amounts remaining in the trust upon the death of the individual up to an 
amount equal to the total medical assistance paid on behalf of the individual under a State(s) Medicaid plan(s). 

NOTE: Although this exception is commonly referred to as the special needs trust exception, the exception applies to any trust that 
meets the above requirements, even if it is not titled a special needs trust. 
CAUTION: A trust that meets the exception to counting for SSI purposes under the statutory trust provisions of section 1613(e) must 
still be evaluated under the instructions in SI 01120.200 to determine if it is a countable resource. If the trust meets the definition of 
a resource (see SI 01110.100B.1.), it will be subject to regular resource-counting rules. 

2. Under age 65
To qualify for the special needs trust exception; the trust must be established for the benefit of a disabled individual under age 65. 
This exception does not apply to a trust established for the benefit of an individual age 65 or older. If the trust was established for 
the benefit of a disabled individual prior to the date the individual attained age 65, the exception continues to apply after the 
individual reaches age 65. 

3. Additions to trust after age 65
Additions to or augmentations of a trust after age 65 (except as outlined below) are not subject to this exception. Such additions 
may be income in the month added to the trust, depending on the source of the funds (see SI 01120.201J.) and may count as 
resources in the following months under regular SSI trust rules. 
Additions or augmentations do not include interest, dividends, or other earnings of the trust or any portion of the trust meeting the 
special needs trust exception. If the beneficiary’s right to receive payments from an annuity, support payments, or Survivor Benefit 
Plan (SBP) payments (see SI 01120.201J.1.e.), is irrevocably assigned to the trust, and such assignment is made when the trust 
beneficiary was less than 65 years of age, treat the payments paid to a special needs trust the same as payments made before the 
individual attained age 65. Do not disqualify the trust from the special needs trust exception. 

4. Disabled
To qualify for the special needs trust exception, the individual whose assets were used to establish the trust must be disabled for SSI 
purposes under section 1614(a)(3) of the Act at the time the trust was established. 
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In cases where you need to develop for disability (for example, a special needs trust beneficiary files for SSI aged benefits), obtain a 
disability determination from the disability determination services (DDS) following procedure in SI 01150.121D.2. Develop disability 
as of the date on which the trust was established (unless you need to develop for an earlier period for another purpose). 
If DDS determines that the trust beneficiary was: 

 disabled as of the date the trust was established, the special needs trust meets the disability requirements for exception; 
or 

 not disabled as of the date the trust was established, evaluate the trust under instructions in SI 01120.201. Since the trust 
provisions take precedence over the transfer provisions (see SI 01150.201D.5.), depending on the terms of the trust, the 
trust may count as a resource or the transfer penalty may apply (see SI 01150.121.). 

5. Definition of established
Under section 1613(e) of the Act, a trust is considered to have been “established by” an individual if any of the individual's (or the 
individual's spouse’s) assets are transferred into the trust other than by will. Alternatively, under the Medicaid trust exceptions in 
section 1917(d)(4)(A) and (C) of the Act, a trust can be “established by” an individual who does not provide the corpus of the trust, or 
transfer any of his or her assets into the trust, but who takes action to establish the trust. To avoid confusion, we use the phrase 
“established through the actions of” rather than “established by” when referring to the individual who physically takes action to 
establish a special needs or pooled trust. 

6. Established for the benefit of the individual
Under the special needs trust exception, the trust must be established and used for the benefit of the disabled individual. SSA has 
interpreted this provision to require that the trust be for the sole benefit of the individual, as described in SI 01120.201F.2. Other 
than trust provisions for payments described in SI 01120.201F.3. and SI 01120.201F.4., any provisions will result in disqualification 
from the special needs trust exception if they: 

 provide benefits to other individuals or entities during the disabled individual's lifetime, or 
 allow for termination of the trust prior to the individual's death and payment of the corpus to another individual or entity 

(other than the State(s) or another creditor for payment for goods or services provided to the individual). 
Payments to third parties for goods and services provided to the trust beneficiary are allowed under the policy described in SI 
01120.201F.3.a.; however, such payments should be evaluated under SI 01120.200E., SI 01120.200F., and SI 01120.201I. to determine 
whether the payments may be income to the individual. 
NOTE: A third party can be a family member, non-family member, or an entity. Do not differentiate between third parties; anyone 
other than the trust beneficiary (or spouse, guardian, or representative payee) is a third party. 

7. Who established the trust
The special needs trust exception does not apply to a trust established through the actions of the disabled individual himself or 
herself. (Remember that this instruction applies specifically to special needs trusts established under section 1917(d)(4)(A) before 
December 13, 2016.) To qualify for the special needs trust exception, the assets of the disabled individual must be put into a trust 
established through the actions of: 

 the disabled individual’s parent(s); 

 the disabled individual’s grandparent(s); 
 the disabled individual’s legal guardian(s); or 

 a court. 
In the case of a legally competent, disabled adult, a parent or grandparent may establish a “seed” trust using a nominal amount of 
his or her own money or, if State law allows, an empty or dry trust. After the seed trust is established, the legally competent, disabled 
adult may transfer his or her own assets into the trust, or a second individual with legal authority (for example, a power of attorney) 
may transfer the disabled individual's assets into the trust. To determine if the second individual had legal authority, see SI 
01120.203B.9. in this section. 

8. Court-established trusts

In the case of a trust established through the actions of a court, the creation of the trust must be required by a court order for the 
exception in section 1917(d)(4)(A) of the Act to apply. The special needs trust exception can be met when a court approves a petition 
and establishes a trust by court order, as long as the creation of the trust has not been completed before the order is issued by the 
court. Court approval of an already created special needs trust is not sufficient for the trust to qualify for the exception. The court 
must specifically either establish the trust or order the establishment of the trust. An individual is permitted to petition a court for 
the present establishment of a trust or may use an agent to do so. The court order establishes the trust, not the individual’s petition. 
Petitioning a court to establish a trust is not establishment by an individual. 
NOTE: An individual may petition the court with a draft document of a trust as long as it is unsigned and not legally binding. 



Chapter 3—Compendium of New 2018 POMS on SNTs

 3–51Elder Law 2019: Delving Deeper into the Current Issues

a. Example of a court ordering the establishment of a trust 

John is a legally competent adult who inherited $250,000 in January 2015, and is an SSI recipient. His sister, Justine, petitioned the 
court to create and order the funding of the John Special Needs Trust. Justine also provided the court with an unsigned draft of the 
trust document. A month later, the court approved the petition and issued an order requiring the creation and funding of the trust. 
This trust meets the requirement in SI 01120.203B.8. in this section. The fact that the trust beneficiary is a competent adult and could 
have established the trust himself, is not a factor in the resource determination. 

b. Example of a court-established trust 

Henry wins a lawsuit in the amount of $50,000. As part of the settlement, the judge orders the creation of a trust in order for Henry 
to receive the $50,000. As a direct result of this court order, a trust was created with Henry’s settlement money. The trust document 
lists the $50,000 as the initial principal amount in Schedule A of the trust. This trust meets the requirement for exclusion in SI 
01120.203B.8. in this section. 

c. Example of a court-approved trust

Jane is ineligible for SSI benefits because she has a self-established special needs trust that does not meet the requirements for 
exception in SI 01120.203 in this section. Jane petitioned the court to establish an amended trust and to make the order retroactive, 
so that her original trust would become exempt from resource counting from the time of its creation. The court approved the 
petition and issued a nunc pro tunc order stating that the court established the trust as of the date on which Jane had previously 
established the trust herself. The court did not establish a new trust; it merely approved a modification of a previously existing trust. 
The amended trust does not meet the requirement for exclusion in SI 01120.203B.8. in this section. 

d. Example of a court-approved trust 

Dan is the beneficiary of a special needs trust. His sister petitioned the court to establish the Dan’s Special Needs Trust and 
submitted to the court along with the petition Dan’s special needs trust that had already been signed and funded. Although the 
court order states that it approves and establishes the trust, the court simply approved the existence of the already established 
special needs trust. This trust does not meet the requirement in SI 01120.203B.8. in this section. For an example of an unsigned and 
unfunded trust, see SI 01120.201B.8.a. 

9. Legal authority and trusts
The person or entity establishing the trust with the assets of the legally competent disabled individual or transferring the assets of 
the individual to the trust must have legal authority to act with respect to the assets of the individual. Attempting to establish a trust 
with the assets of another individual without proper legal authority to act with respect to the assets of that individual will generally 
result in an invalid trust under state law. 
NOTE: If you question the validity of a trust, please consult with your Regional Trust Lead (RTL) or get a Regional Chief Counsel 
(RCC) Opinion. 
For example, John is establishing a seed trust for his adult child with his own assets, and John has legal authority over his own assets 
to establish the trust. John would need legal authority over his child's assets only if he actually takes action with the child's assets, for 
example, by transferring them into a previously established trust. 
A power of attorney (POA) can establish legal authority to act with respect to the assets of an individual. However, a trust established 
under a POA for the trust beneficiary will result in a trust that we consider to be established through the actions of the disabled 
individual himself or herself because the POA merely establishes an agency relationship. A POA for the trust beneficiary may be used 
as the legal authority to transfer assets of the beneficiary into the trust, including, for example, a previously established seed trust. 

10. State Medicaid reimbursement requirement
To qualify for the special needs trust exception, the trust must contain specific language that provides that, upon the death of the 
individual, the State(s) will receive all amounts remaining in the trust, up to an amount equal to the total amount of medical 
assistance paid on behalf of the individual under the State Medicaid plan(s). The State(s) must be listed as the first payee(s) and have 
priority over payment of other debts and administrative expenses, except as listed in SI 01120.203D.1. in this section. 
The trust must provide payback for any State(s) that may have provided medical assistance under the State Medicaid plan(s) and not 
be limited to any particular State(s). Medicaid payback also cannot be limited to any particular period of time; for example, payback 
cannot be limited to the period after establishment of the trust. If the trust does not have sufficient funds upon the beneficiary’s 
death to reimburse in full each State that provided medical assistance, the trust may reimburse the States on a pro-rata or 
proportional basis. 
NOTE: Merely labeling the trust as a Medicaid payback trust, an OBRA 1993 payback trust, a trust established in accordance 
with 42 U.S.C. § 1396p, or a Medicaid qualifying trust (MQT) is not sufficient to meet the requirements for this exception. The 
trust must contain specific payback language whose effect is consistent with the requirements described above. An oral trust cannot 
meet this requirement. 
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C. Policy for special needs trusts established under section 1917(d)(4)(A) of the Act on or
after December 13, 2016

1. General rules for special needs trusts established on or after December 13, 2016
On December 13, 2016, the President signed into law the 21st Century Cures Act (Public Law 114-255). Section 5007 of this Act 
allows individuals to establish their own special needs trusts and qualify for the exception to resource counting under Section 
1917(d)(4)(A) of the Social Security Act. 
The resource counting provisions of section 1613(e) do not apply to a trust that: 

 contains the assets of an individual who is under age 65 and is disabled; 
 is established for the benefit of such individual through the actions of the individual, a parent, a grandparent, a 

legal guardian, or a court; and 
 provides that the State(s) will receive all amounts remaining in the trust upon the death of the individual up to an 

amount equal to the total medical assistance paid on behalf of the individual under a State Medicaid plan. 
NOTE: Although this exception is commonly referred to as the special needs trust exception, the exception applies to any trust 
meeting the above requirements, even if it is not titled as a special needs trust. 
CAUTION: A trust that meets the exception to counting for SSI purposes under the statutory trust provisions of section 1613(e) must 
still be evaluated under the instructions in SI 01120.200, to determine if it is a countable resource. If the trust meets the definition of 
a resource (see SI 01110.100B.1.), it will be subject to regular resource-counting rules. 

2. Who established the trust
The special needs trust exception applies to a trust established through the actions of:

 the individual; 
 a parent(s); 

 a grandparent(s); 
 a legal guardian(s); or 

 a court. 

a. Power of attorney 

We consider a trust established under power of attorney (POA) for the disabled individual to be established through the actions of 
the disabled individual because the POA establishes an agency relationship. For additional information on a POA, see SI 
01120.203C.3in this section. 

b. Use of a seed trust 

If the legally competent, disabled adult does not establish the trust, a parent or grandparent may establish a “seed” trust using a 
nominal amount of his or her own money or, if State law allows, an empty or dry trust. After the seed trust is established, the legally 
competent, disabled adult may transfer his or her own assets into the trust, or another individual with legal authority (such as a 
power of attorney) may transfer the individual's assets into the trust. To determine if the individual had legal authority, see SI 
01120.203C.9. in this section. 
NOTE: Under 1613(e) of the Act, a trust is considered to have been “established by” an individual if any of the individual's (or the 
individual's spouse’s) assets are transferred into the trust other by will. Alternatively, under the Medicaid trust exceptions in 
1917(d)(4)(A) and (C) of the Act, a trust can be “established by” an individual who does not provide the corpus of the trust, or 
transfer any of his or her assets into the trust, but who takes action to establish the trust. To avoid confusion, we use the phrase 
“established through the actions of” rather than “established by” when referring to the individual who physically takes action to 
establish a special needs or pooled trust. 

3. Legal authority and trusts
The person or entity establishing the trust with the assets of the legally competent, disabled individual or transferring the assets of 
the individual into the trust must have legal authority to act with respect to the assets of the individual. Attempting to establish a 
trust with the assets of another individual without proper legal authority to act with respect to the assets of the individual will 
generally result in an invalid trust under state law. 
NOTE: If you question the validity of a trust, please consult with your Regional Trust Lead (RTL) or get a Regional Chief Counsel 
(RCC) Opinion. 
For example, John, who is establishing with his own assets a seed trust for his adult child, has legal authority over his own assets to 
establish the trust. He needs legal authority over his child's assets only if he actually takes action with the child's assets, for instance 
by transferring them into a previously established trust. 
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A power of attorney (POA) can establish legal authority to act with respect to the assets of an individual. A trust established under a 
POA for the disabled individual will result in a trust that we consider to be established through the actions of the disabled individual 
himself or herself because the POA establishes an agency relationship. A third party can use the POA for the trust beneficiary as the 
legal authority to establish a trust or to transfer assets of the beneficiary into the trust, as long as the POA provides the proper 
authority to do so. 

4. Additional requirements for a trust established on or after December 13, 2016
Except as noted in SI 01120.203C.1. through SI 01120.203C.3. in this section, the requirements for an exempt special needs trust 
remain the same as those for a trust established prior to December 13, 2016. For additional requirements and guidance, see SI 
01120.203B.2. through SI 01120.203B.6., SI 01120.203B.8., and SI 01120.203B.10. in this section. 

D. Policy for pooled trusts established under section 1917(d)(4)(C) of the Act

1. General rules for pooled trusts
A pooled trust contains the assets of many different individuals, each held in separate trust accounts and established through the 
actions of individuals for separate beneficiaries. By analogy, the pooled trust is like a bank that holds the assets of individual account 
holders. A pooled trust is established and managed by a non-profit organization. The pooled trust instruments usually consist of an 
overarching “master trust” and a joinder agreement that contains provisions specific to the individual beneficiary. 
Whenever you are evaluating the trust, it is important to distinguish between the master trust, which is established through the 
actions of the nonprofit association, and the individual trust accounts within the master trust, which are established through the 
actions of the individual or another person or entity for the individual, through a joinder agreement. 
The resource-counting provisions of section 1613(e) of the Act do not apply to a trust containing the assets of a disabled 
individual that meets the following conditions: 

 The pooled trust is established and managed by a nonprofit association; 
 Separate accounts are maintained for each beneficiary, but assets are pooled for investing and management purposes; 

 Accounts are established solely for the benefit of the disabled individuals; 
 The account in the trust is established through the actions of the individual, a parent, a grandparent, a legal 

guardian, or a court; and 
 The trust provides that, to the extent that any amounts remaining in the beneficiary's account, upon the death of the 

beneficiary, are not retained by the trust, the trust will pay to the State(s) from such remaining amounts in the account 
an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under State Medicaid plan(s). 

NOTE: There is no age restriction for this exception. However, a transfer of resources into a trust for an individual age 65 or over may 
result in a transfer penalty (see SI 01150.121.). 
CAUTION: A trust that meets the exception to counting for SSI purposes under the statutory trust provisions of 1613(e) must still be 
evaluated under the instructions in SI 01120.200, to determine if it is a countable resource. 

2. Disabled
To qualify for the pooled trust exception, the individual whose assets were used to establish the trust account must be disabled for 
SSI purposes under section 1614(a)(3) of the Act at the time the trust was established. This also includes individuals age 65 and 
older. 
In cases where you need to develop for disability (for example, a pooled trust beneficiary files for SSI aged benefits), obtain a 
disability determination from the Disability Determination Services (DDS) following procedure in SI 01150.121D.2. Develop disability 
as of the date on which the trust account was established (unless you need to develop for an earlier period for another purpose). If 
DDS determines that the trust beneficiary was: 

 disabled as of the date the trust account was established, the trust account meets the disability requirement for exception; 
or 

 not disabled as of the date the trust account was established, evaluate the trust under instructions in SI 01120.201. Since 
trust provisions take precedence over the transfer provisions (see SI 01120.201D.5.), depending on the terms of the trust, 
the trust might count as a resource or the transfer of penalty may apply (see SI 01150.121.). 

3. Nonprofit association
The pooled trust must be established and maintained by the actions of a nonprofit association. For purposes of the pooled trust 
exception, a nonprofit association is an organization established and certified under a State nonprofit statute. For development of 
nonprofit associations, see SI 01120.203J. in this section. For more information on pooled trust management provisions, see SI 
01120.225. 
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4. Separate account
A separate account within the trust must be maintained for each beneficiary of the pooled trust. However, for purposes of 
investment and management of funds, the trust may pool the funds in the individual accounts. The trust must be able to provide an 
individual accounting for each individual. 

5. Established for the sole benefit of the individual
Under the pooled trust exception, the individual trust account must be established for the sole benefit of the disabled individual. 
(For a definition of sole benefit, see SI 01120.201F.2.) Other than the payments described in SI 01120.201F.2.b. and SI 01120.201F.2.c., 
this exception does not apply if the trust account: 

 provides a benefit to any other individual or entity during the disabled individual's lifetime; or 
 allows for termination of the trust account prior to the individual's death and payment of the corpus to another individual 

or entity. For more information on early termination provisions and trusts, see SI 01120.199. 
NOTE: In general, we do not limit master trusts to allow only sub-accounts that are established by parties listed in section 
1917(d)(4)(C)(iii) of the Act. As pooled trusts can have SSI and non-SSI beneficiaries, we would not count a trust solely because the 
master trust agreement permitted a non-SSI trust to be established by someone other than those listed in section 1917(d)(4)(C)(iii). 

6. Who established the trust account
In order to qualify for the pooled trust exception, the trust account must have been established through the actions of:

 the disabled individual himself or herself; 
 the disabled individual’s parent(s); 

 the disabled individual’s grandparent(s); 
 the disabled individual’s legal guardian(s); or 

 a court. 
A legally competent, disabled adult who is establishing or adding to a trust account with his or her own assets has the legal authority 
to act on his or her own behalf. A third party establishing a trust account on behalf of a disabled individual with that individual's 
assets must have legal authority to act with regard to the assets of the individual. An attempt to establish a trust account by a third 
party with the assets of a disabled individual without the legal right or authority to act with respect to the assets of that individual 
will generally result in an invalid trust under state law. If there is a question regarding authority, consult your precedents or regional 
chief counsel. 
A power of attorney (POA) is legal authority to act with respect to the assets of an individual. A pooled trust account may be 
established under POA given by the individual, a parent, or a grandparent. 
NOTE: A representative payee must have legal authority to establish a trust or transfer funds into a trust for the disabled individual. 
If a representative payee attempts to establish a trust account with the assets of a disabled individual without the legal right or 
authority to act with respect to the assets of that individual, this will generally result in an invalid trust under state law. 

7. Court-established trusts
In the case of a trust account established through the actions of a court, the creation of the trust account must be required by a 
court order for the exception in section 1917(d)(4)(C) of the Act to apply. That is, the pooled trust exception can be met when courts 
approve petitions and establish trust accounts by court order, so long as the execution of the trust account joinder agreement and 
funding of the trust have not been completed before the order is issued by the court. Court approval of an already executed pooled 
trust account joinder agreement is not sufficient for the trust account to qualify for the exception. The court must specifically either 
establish the trust account or order the establishment of the trust account. 

a. Example of a court ordering establishment of a trust account

John is a legally competent adult who inherited $250,000 and is an SSI recipient. His sister, Justine, petitioned the court to create and 
order the funding of an account in the Chesapeake Pooled Trust. Justine also provided the court with an unsigned draft of the trust 
document. A month later the court approved the petition and issued an order requiring the creation and funding of the trust 
account. This trust account meets the requirement in SI 01120.203D.6. in this section. The fact that the trust beneficiary is a 
competent adult and could have established the trust account himself, is not a factor in the resource determination. 

b. Example of a court-established trust account

Mary, a legally incompetent SSI recipient, wins a lawsuit in the amount of $50,000. As part of the settlement, the judge orders the 
creation of a pooled trust account in order for Mary to receive the $50,000. As a direct result of this court order, a pooled trust 
account was created with Mary’s settlement money. The pooled trust records and documentation of the initial deposit list the 
$50,000 as the initial principal amount. This trust account meets the requirement in SI 01120.203D.6. in this section. 
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c. Example of a court-approved trust account

Jane is ineligible for SSI benefits because she has a self-established pooled trust account that does not meet the requirements for 
exception in SI 01120.203D stating the pooled trust has to be established and managed by a nonprofit association. A for-profit 
association is managing Jane’s pooled trust. The pooled trust changed management to a nonprofit association to satisfy the 
requirement. Jane petitioned the court to establish an amended trust account joinder agreement and to make the order retroactive, 
so that her original trust account would become exempt from resource counting from the time of its creation. The court approved 
the petition and issued a nunc pro tunc order stating that the court established the trust account as of the date on which Jane had 
previously established the trust account herself. The amended trust account joinder agreement does not meet the requirement in SI 
01120.203D.6. in this section. The court did not establish a new trust account; it merely approved a modification of a previously 
existing trust account joinder agreement. 
NOTE: Please forward all nunc pro tunc orders to your Regional Office for additional review and final determination. 

8. State Medicaid reimbursement provision
To qualify for the pooled trust exception, the trust must contain specific language that provides that, to the extent that amounts 
remaining in the individual's account upon the death of the individual are not retained by the trust, the trust will pay to the State(s) 
from such remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf of the 
individual under the State Medicaid plan(s). To the extent that the trust does not retain the funds in the account, the State(s) must be 
listed as the first payee(s) and have priority over payment of other debts and administrative expenses, except as listed in SI 
01120.203D.1. in this section. 
The trust must provide payback to any State(s) that have provided medical assistance under the State Medicaid plan(s) and not be 
limited to any particular State(s). Medicaid payback also cannot be limited to any particular period of time; for example, payback 
cannot be limited to the period after establishment of the trust. 
If the trust does not have sufficient funds upon the beneficiary’s death to reimburse in full each State that provided medical 
assistance, the trust may reimburse the States on a pro-rata or proportional basis. 
NOTE: Merely labeling the trust as a Medicaid payback trust, an OBRA 1993 payback trust, a trust established in accordance 
with 42 U.S.C. § 1396p, or an MQT is not sufficient to meet the requirements for this exception. The trust must contain specific 
payback language whose effect is consistent with the requirements described above. An oral trust cannot meet this requirement. 

E. Allowable and prohibited expenses for special needs and pooled trusts established
under section 1917(d)(4)(A) and (C) of the Act
The following instructions, about trust expenses and payments, apply to Medicaid special needs trusts and to Medicaid pooled 
trusts. 

1. Allowable administrative expenses
Upon the death of the trust beneficiary, the trust may pay the following types of administrative expenses from the trust prior to 
reimbursement of the State(s) for medical assistance: 

 Taxes due from the trust to the State(s) or Federal government because of the death of the beneficiary; 
 Reasonable fees for administration of the trust estate, such as an accounting of the trust to a court, completion and filing 

of documents, or other required actions associated with termination and wrapping up of the trust. 

2. Prohibited expenses and payments
Upon the death of the trust beneficiary, the following are examples of some of the types of expenses and payments not permitted 
prior to reimbursement of the State(s) for medical assistance: 

 Taxes due from the estate of the beneficiary other than those arising from inclusion of the trust in the estate; 

 Inheritance taxes due for residual beneficiaries; 
 Payment of debts owed to third parties; 

 Funeral expenses; and 
 Payments to residual beneficiaries. 

NOTE: For the purpose of prohibiting payments prior to reimbursement of the State(s) for medical assistance, a pooled trust is not 
considered a residual or remainder beneficiary. Remember that a pooled trust has the right to retain funds upon the death of the 
beneficiary. 
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3. Applicability
This restriction on payments from the trust applies upon the death of the beneficiary. Payments of fees and administrative expenses 
during the life of the beneficiary are allowable as permitted by the trust document and are not affected by the State Medicaid 
reimbursement requirement. 

F. Income trusts established under section 1917(d)(4)(B) of the Act
Income trusts, sometimes called Miller trusts (named after a court case), established under section 1917(d)(4)(B) of the Act are not 
considered exceptions to trust rules for SSI purposes. However, some States may exclude these trusts from counting as a resource 
for Medicaid purposes. This type of trust is composed only of pension, Social Security, and other income to the individual (and 
accumulated income in the trust). 

G. Policy for waiver for undue hardship

1. Definitions

a. Undue hardship

For purposes of the trust provisions of section 1613(e) of the Act, undue hardship exists in a month if: 

 failure to receive SSI payments would deprive the individual of food or shelter; and 
 the individual's available funds do not equal or exceed the Federal benefit rate (FBR) plus any federally administered State 

supplement. 
NOTE: Inability to obtain medical care does not constitute undue hardship for SSI purposes, although it may under a State Medicaid 
plan. Also, the undue hardship waiver does not apply to a trust counted as a resource under SI 01120.200. It applies only to trusts 
counted under section 1613(e) of the Act (see SI 01120.201. through SI 01120.203.). 

b. Loss of shelter

For purposes of undue-hardship waiver in the context of section 1613(e) of the Act, an individual would be deprived of shelter if: 
 he or she would be subject to eviction from his or her current residence, if SSI payments were not received; and 
 there is no other affordable housing available, or there is no other housing available with necessary modifications for the 

disabled individual. 

2. Application of the undue hardship waiver

a. Applicability

We will consider the possibility of undue hardship under this provision only when: 
 counting an irrevocable trust as a resource results in the individual's ineligibility for SSI due to excess resources; 
 the individual alleges (or information in the file indicates) that not receiving SSI would deprive him or her of food or 

shelter; and 
 the trust specifically prohibits disbursements, or prohibits the trustee from exercising his or her discretion to disburse 

funds, from the trust for the individual's support and maintenance. 
NOTE: If the trust is revocable by the individual, the requirements for undue hardship cannot be met because the individual can 
access the trust funds for his or her support and maintenance. 

b. Suspension of resource counting

An irrevocable trust is not counted as a resource in any month for which counting the trust would cause undue hardship. 

c. Resource counting resumes

Resource counting of a trust resumes for any month(s) for which it would not result in undue hardship. 

3. Available funds
In determining the individual's available funds, we include:

a. Income

Income includes the following: 
 All countable income received in the month(s) for which undue hardship is an issue; 
 All income excluded under the Act received in the month(s) for which undue hardship is an issue. For a list of unearned 

and earned income exclusions, respectively, provided under the Act, see SI 00830.099. and SI 00820.500.; and 
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 The value of in-kind support and maintenance (ISM) being charged, i.e., the presumed maximum value (PMV), the value of 
the one-third reduction (VTR), or the actual lesser amount. 

Do not include SSI payments received or items that are not income, per SI 00815.000. 
NOTE: The receipt of ISM, in and of itself, does not preclude a finding of undue hardship. 

b. Resources

Resources include the following: 

 All countable liquid resources as of the first moment of the month(s) for which undue hardship is at issue (for a definition 
of liquid resources, see SI 01110.300.); and 

 All liquid resources excluded under the Act as of the first moment of the month(s) for which undue hardship is at issue (for 
a list of resource exclusions under the Act, see SI 01130.050.). 

SSI benefits retained into the month following the month of receipt are counted as a resource for purposes of determining available 
funds. 
Do not include non-liquid resources or assets determined not to be a resource, per SI 01120.000. 

4. Example
Frank filed for SSI in 3/2017 as an aged individual. In 2/2017, he received an insurance settlement from an accident that was placed 
in an irrevocable trust. After determining that he met the other requirements for undue hardship (including a prohibition on the 
trustee from disbursing any funds for Franks' support and maintenance), the claims specialist (CS) determined Franks' available 
funds. He receives $450 in title II benefits per month. His only liquid resource is a bank account that has $500 in it. The total of $950 
in available funds ($450 in title II benefits and $500 in the bank account) means that undue hardship does not apply in 3/2017, 
because that amount exceeds the FBR of $735. (His State has no federally administered State supplement.) 
Frank comes back into the office in 6/2017. He presents evidence that he has spent down the $500 in his bank account on living 
expenses in the past three months. As of 6/2017, he has no liquid resources, and his income total of $450 is below the FBR. Frank 
meets the undue hardship test for 6/2017 (which is his E02 month). The trust does not count as his resource in that month. If his 
situation does not change, he qualifies for an SSI payment in 7/2017. 

H. Procedure for follow-up to a finding of undue hardship

1. When to use this procedure
Use this procedure when it is necessary to determine whether an individual who established a trust continues to be eligible for SSI 
based on undue hardship. Since undue hardship is a month-by-month determination, recontact the individual to redevelop undue 
hardship periodically. 

2. Recontact period
The recontact period may vary depending on the individual's situation. If the individual alleges, and information in the file indicates, 
that the individual's income and resources are not expected to change significantly, and the individual is continuously eligible for SSI 
because of undue hardship, recontact the individual no less than every six months. If the individual's income and resources are 
expected to fluctuate, or the file indicates a history of such fluctuation, the recontact period should be shorter, even monthly in 
some cases. 

3. Documentation
At each recontact:

 Obtain on a DROC the individual's statement, either signed or recorded, that failure to receive SSI would have deprived 
the individual of food or shelter for any month not covered by a prior allegation; 

 Determine whether total income and liquid resources exceeded the FBR plus any State supplement for each prior month; 
 If undue hardship continued for the prior period and is expected to continue in the future period, continue payment and 

tickle the case for the next recontact, per SI 01120.203H.4. in this section; and 
 If undue hardship did not continue through each month, clear the excluded amount and exclusion reason entries on 

the ROTH screen for each month that undue hardship did not apply. Process the excess resources overpayment for those 
months. If undue hardship stops due to a continuing change in the individual's situation, such as income or resources, do 
not tickle the file to follow up. The individual must recontact SSA and make a new allegation of undue hardship. 
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4. Recontact controls
For SSI Claims System cases, use the DWO1 and establish a tickle to control the case for recontact when the individual is eligible for 
SSI based on undue hardship. (Use the Modernized Development Worksheet (MDW) for non-SSI Claims System cases.) If MDW is 
applicable, set up an MDW screen using instructions in MSOM MDW 001.001 and the following MDW inputs: 

 In the ISSUE field: input TRUST; 
 In the CATEGORY field: input T16MISC; 

 In the TICKLE field: input the date by which the individual should be recontacted to redevelop undue hardship; and 
 In the MISC field: input information (up to 140 characters) about the trust undue hardship issue including issues to be 

aware of and anything else the CS deems appropriate. If additional space is needed, use REMARKS. 

I. Procedure for developing exceptions to resource counting

1. Special needs trusts under section 1917(d)(4)(A) of the Act before December 13, 2016
The following is a summary of special needs trust development presented in step-action format. Refer to the policy cross-references 
for complete requirements: 

STEP ACTION 

1 Does the trust contain the assets of an individual who was under age 65 when the trust was established? (See SI 01120.203B.2. in 
this section.) 

 If yes, go to Step 2. 

 If no, go to Step 9. 

2 Does the trust contain the assets of a disabled individual? (See SI 01120.203B.4. in this section.) 

 If yes, go to Step 3. 

 If no, go to Step 9. 

3 Is the disabled individual the sole beneficiary of the trust? (See SI 01120.203B.5. in this section.) 

 If yes, go to Step 4. 

 If no, go to Step 9. 

4 Did a parent, grandparent, legal guardian, or court establish the trust? (See SI 01120.203B.6. in this section.) 

 If yes, go to Step 5. 

 If no, go to Step 9. 

5 Does the trust provide specific language to reimburse any State(s) for medical assistance paid upon the individual's death as 
required in SI 01120.203B.9. in this section? 

 If yes, go to Step 6. 

 If no, go to Step 9. 

6 Verify if the trust contains any early termination provisions as described within SI 01120.199. If the trust does not contain any 
early termination provisions, go to Step 7. 
If the trust contains any early termination provisions, does it meet the early termination criteria in SI 01120.199F that would make 
early termination acceptable? 

 If yes, go to Step 7. 

 If no, go to Step 9. 

7 The trust meets the special needs trust exception to the extent that the assets of the individual were put in trust prior to the 
individual’s attaining age 65. Any assets placed in the trust after the individual attained age 65 are not subject to this exception, 
except as provided in SI 01120.203B.3. in this section. 
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STEP ACTION 

Go to Step 8 for treatment of assets placed in trust prior to age 65. 
Go to Step 9 for treatment of assets placed in trust after attaining age 65. 

8 Evaluate the trust under SI 01120.200D.1.a. to determine if it is a countable resource. 

9 The trust (or portion thereof) does not meet the requirements for the special needs trust exception. 
Consider if the pooled trust exception in SI 01120.203D in this section applies. If neither exception applies, determine whether 
the undue hardship waiver applies under SI 01120.203K in this section. 

2. Special needs trusts under Section 1917(d)(4)(A) of the Act on or after December 13, 2016

STEP ACTION 

1 Does the trust contain the assets of an individual who was under age 65 when the trust was established? (See SI 01120.203B.2. in 
this section.) 

 If yes, go to Step 2. 

 If no, go to Step 9. 

2 Does the trust contain the assets of a disabled individual? (See SI 01120.203B.4. in this section.) 

 If yes, go to Step 3. 

 If no, go to Step 9. 

3 Is the disabled individual the sole beneficiary of the trust? (See SI 01120.203B.5. in this section.) 

 If yes, go to Step 4. 

 If no, go to Step 9. 

4 Did the individual, a parent, a grandparent, a legal guardian, or a court establish the trust? (See SI 01120.203B.6. in this section.) 

 If yes, go to Step 5. 

 If no, go to Step 9. 

5 Does the trust provide specific language to reimburse any State(s) for medical assistance paid upon the individual's death as 
required in SI 01120.203B.9. in this section? 

 If yes, go to Step 6. 

 If no, go to Step 9. 

6 Verify if the trust contains any early termination provisions as described in SI 01120.199. If the trust does not contain any early 
termination provisions, go to Step 7. 
If the trust contains any early termination provisions, does it meet the early termination criteria in SI 01120.199F that would make 
early termination acceptable? 

 If yes, go to Step 7. 

 If no, go to Step 9. 

7 The trust meets the special needs trust exception to the extent that the assets of the individual were put in trust prior to the 
individual’s attaining age 65. Any assets placed in the trust after the individual attained age 65 are not subject to this exception, 
except as provided in SI 01120.203B.3. in this section. 
Go to Step 8 for treatment of assets placed in trust prior to age 65. 
Go to Step 9 for treatment of assets placed in trust after attaining age 65. 
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STEP ACTION 

8 Evaluate the trust under SI 01120.200D.1.a. to determine if it is a countable resource. 

9 The trust (or portion thereof) does not meet the requirements for the special needs trust exception. 
Consider if the pooled trust exception in SI 01120.203D in this section applies. If neither exception applies, determine whether 
the undue hardship waiver applies under SI 01120.203K in this section. 

3. Pooled trusts established under Section 1917(d)(4)(C) of the Act
The following is a summary of pooled trust development presented in step-action format. Refer to the policy cross-references for 
complete requirements. 

STEP ACTION 

1 Does the trust account contain the assets of a disabled individual? (See SI 01120.203C.2. in this section.) 

 If yes, go to Step 2. 

 If no, go to Step 8. 

2 Is the pooled trust established and managed by a nonprofit association? (See SI 01120.203C.1., SI 01120.203C.3., and 
development instructions in SI 01120.203F in this section.) 

 If yes, go to Step 3. 

 If no, go to Step 8. 

3 Does the trust pool the funds yet maintain an individual account for each beneficiary, and can it provide an individual accounting? 
(See SI 01120.203C.4. in this section.) 

 If yes, go to Step 4. 

 If no, go to Step 8. 

4 Is the disabled individual the sole beneficiary of the trust account? (See SI 01120.203C.5. in this section.) 

 If yes, go to Step 5. 

 If no, go to Step 8. 

5 Did the individual, (a) parent(s), (a) grandparent(s), (a) legal guardian(s), or a court establish the trust account? (See SI 
01120.203C.1. and SI 01120.203C.6. in this section.) 

 If yes, go to Step 6. 

 If no, go to Step 8. 

6 Does the trust provide specific language to reimburse any State(s) for medical assistance paid upon the individual's death from 
funds not retained by the trust as required in SI 01120.203C.8. in this section? 

 If yes, go to Step 7. 

 If no, go to Step 8. 

7 The trust meets the Medicaid pooled trust exception; however, the trust still should be evaluated under SI 01120.200D.1.a. to 
determine if it is a countable resource. 

8 The trust does not meet the requirements for the Medicaid pooled trust exception. Determine if the undue hardship waiver applies 
under SI 01120.203I. in this section. 
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J. Procedure to verify nonprofit associations when evaluating pooled trusts
When a trust is alleged to be established through the actions of a nonprofit or a tax-exempt organization, consult the pooled trust 
precedent in SSITMS. If none exists, follow policy and procedure for verifying the tax-exempt status of organizations found at SI 
01130.689E. “Gifts to children with life-threatening conditions.” 

K. Procedure for development of undue hardship waiver
The following is a summary of development instructions for undue hardship presented in step-action format. Refer to cross-
references for complete instructions: 

STEP ACTION 

1 Is the trust irrevocable? 

 If yes, go to Step 2. 

 If no, go to Step 8. 

2 Would counting the trust result in excess resources? 

 If yes, go to Step 3. 

 If no, go to Step 8. 

3 Does the individual allege, or information in the file indicate, that not receiving SSI would deprive the individual of food or 
shelter according to SI 01120.203G in this section? 

 If yes, go to Step 4. 

 If no, go to Step 8. 

4 Obtain the individual's signed statement (on the DPST screen in the SSI Claims System or, in non-SSI Claims System cases, on a 
SSA-795 faxed into NDRed) as to whether: 

 Failure to receive SSI payments would deprive the individual of food or shelter; 

 The individual's total available funds are less than the FBR plus any federally administered State supplement; 

 The individual agrees to report promptly any changes in income and resources; and 

 The individual understands that he or she may be overpaid if, for any month, available funds exceed the FBR plus any 
State supplement or if other situations change. 

 Go to Step 5. 

5 Does the trust contain language that specifically prohibits the trustee from making disbursements for the individual’s support and 
maintenance or that prohibits the trustee from exercising discretion to disburse funds for the individual’s support and 
maintenance? 

 If yes, go to Step 6. 

 If no, go to Step 8. 

6 Add up all of the individual's income, both countable and excludable (see SI 01120.203G.3.a. in this section). Do not include any 
SSI payments received or items that are not income, per SI 00815.000. If the individual is receiving ISM, include as income the 
ISM being charged (the PMV, VTR, or actual amount, if less). 
Add up all of the individual's liquid resources, both countable and excludable (see SI 01120.203G.3.b. in this section). 
Does the total of the income and the liquid resources equal or exceed the FBR plus any federally administered State supplement? 

 If yes, go to Step 8. 

 If no, go to Step7. 

7 Suspend counting of the trust as a resource for any month in which all requirements above are met (see SI 01120.203G.2. in this 
section). 

 In the SSI Claims System, document the findings of undue hardship and applicable months on the DROC screen. 
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STEP ACTION 

 On paper forms, document the information in the REMARKS section. For further documentation, see SI 
01120.202C and SI 01120.202D; and for follow-up instructions, see SI 01120.203H in this section. STOP. 

8 Undue hardship does not apply. However, in some instances where income and resources are currently too high, unless the trust is 
revocable, undue hardship may apply in future months. 

To Link to this section - Use this URL: 
http://policy.ssa.gov/poms.nsf/lnx/0501120203

SI 01120.203 - Exceptions to Counting Trusts Established on or after 
1/1/00 - 02/07/2013

Batch run: 04/30/2018
Rev:04/30/2018
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PowerPoint by David Lillesand with Ken Brown, author of the new SSI POMS on SNTs

Panelists include 

Allison Bren Ferris, CTFA
Senior Vice President, Wells Fargo Wealth Management │ 999 3rd Avenue, 40th Floor │ Sea�le, WA 98104

National Director - Special Needs Trust Services and Life Management Services
and 

Melanie Marmion
Fitzwater Law

6400 SE Lake Rd, Suite 440, Portland, OR 97222

New SSA POMS on SSI Trusts:
Everything You Need to Know

Outline of Today’s Presentation
• Brief introduction to POMS, its scope and authority

• Section-by-section in-depth analysis of the new POMS and changes

• Practical impact for establishing and administering trusts

• Tips, tricks and tonics for your practice
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Introduction
According to the SSA website:
“The Program Operations Manual System (POMS) is a primary source 
of information used by Social Security employees to process claims for 
Social Security benefits. The public version of POMS is identical to the 
version used by Social Security employees except that it does not 
include internal data entry and sensitive content instructions.”
(https://secure.ssa.gov/poms.nsf/Home?readform) 

Why Are the POMS Important?
• The SSI statute at Section 1613(e) consists of a few brief paragraphs. 
• Neither SSA, nor CMS have issued regulations to implement agency 

policy.
• There is a lack of significant case law on the subject. 
• Explicit congressional grant of authority to SSA to prescribe standards.
• Breadth of SSA’s instructions on the subject (between 100 and 200 

pages interpreting several paragraphs of statutory law). 
• The federal courts have applied Skidmore deference to the POMS
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Scope of the Trust POMS Rewrite
The POMS sections covered in the rewrite are:

• SI 01120.200: Information on Trusts, Including Trusts Established Prior to 
January 01, 2000, Trusts Established with the Assets of Third Parties, and 
Trusts Not Subject to Section 1613(e) of the Social Security Act

• SI 01120.201: Trusts established with the assets of an individual on or after 
1/1/00

• SI 01120.202: Development and Documentation of Trusts Established on or 
After 01/01/00

• SI 01120.203: Exceptions to Counting Trusts Established on or after 1/1/00

Scope of the Trust POMS Rewrite
POMS sections not currently changed include:
• SI 01120.199: Early Termination Provisions and Trusts

• SI 01120.225: Pooled Trusts Management Provisions

• SI 01120.227: Null and Void Clauses in Trust Documents
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Analysis of Changes to SI 01120.200

Information On Trusts, Including Trusts Established 
Prior To January 01, 2000, Trusts Established With 
The Assets Of Third Parties, And Trusts Not Subject 
To Section 1613(e) Of The Social Security Act

SI 01120.200L. - Trust Review Process
This section was updated to reflect the centralized trust review 
procedure under the SSI Trust Management System (SSITMS).
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Trust Review Process – SSITMS – Level 1
Three-tiered review process

Field Office Technician

• Initial determination

• Claim documentation

• a copy of the trust document (original not
required), along with trust attachments,
amendments (if any), and exhibits;

• copies of any assignment agreements; 
records of payments from the trust; 

• any other pertinent documents, such as       
court orders; and 

• a copy of the trust resource determination.

Trust Review Process – SSITMS – Level 2
Three-tiered review process
Regional Trust Reviewer 

• Mandatory case and 
decision review

• review the trust and associated information;
• provide feedback in SSITMS;
• document the concurrence decision;
• indicate “agree” or “disagree” with the Claims 

Specialist’s trust resource determination;
• submit the response to the Claims Specialist.
Additionally, TRs refer:
• trusts back to the Claims Specialist when the 

case needs further development; and
• trusts established outside their region to RTL. 
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Trust Review Process – SSITMS – Level 3
Three-tiered review process
Regional Trust Lead
• Reviews decisions for all pooled trusts, reconsiderations, 

appeals, IGRA trusts
• Consults with Regional Chief Counsel/Central Office, referrals 

to other regions
• Develops pooled trust and other precedents

SI 01120.200K - Posteligibility Changes
Prior POMS New POMS

SI 01120.200J.

7. Post-eligibility change in resource 
status
If a trust was previously determined not 
to be a resource, but because of policy 
clarifications you now determine that it is 
a resource (or vice versa), reopen the 
prior determination subject to the rules 
of administrative finality. 
(See the overpayment waiver rules in SI 
02260.001.)

SI 01120.200K.2.a.

If due to a 
• change in policy, 
• a policy clarification, or 
• reopening of a prior erroneous 

determination,
a trust that was previously determined 

not to be a resource under SI 01120.200 
is now determined to be a resource, offer 
a 90-day amendment period.
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90-Day Amendment Period
• Now applies to trusts 

previously meeting the 
requirements to be 
excepted from counting as 
a resource under SI 
01120.200

• Does not apply to new or 
previously undisclosed 
trusts.

• One 90-day amendment period.
• Permits a good cause extension.    (FO 

discretion to provide reasonable time 
based on situation.)

• Trust not counted as a resource during 
amendment period.

• If problem is not fixed, trust may count as 
a resource retroactively (subject to 
administrative finality).

Analysis of Changes to SI 01120.201

Trusts Established With The Assets Of An 

Individual On Or After 01/01/00
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POMS SI 011201F. – The Sole Benefit Rule
The Statutory Basis
This subsection shall not apply to any of the following trusts:

• A trust containing the assets of an individual … which is established for the 
benefit of such individual….  Section 1917(d)(4)(A) of the Social Security Act.

POMS Interpretation
• Under the special needs trust exception, the trust must be established and used 

for the benefit of the disabled individual. SSA has interpreted this provision to 
require that the trust be for the sole benefit of the individual, as described in 
SI 01120.201F.[1].  POMS SI 01120.203B.6.

POMS SI 011201F. – The Sole Benefit Rule
The general rule creation of SNTs remains unchanged – Johnny, an SSI 
claimant, cannot put his funds in a d4A SNT to benefit himself and 
Bobby, his brother, during Johnny’s lifetime.

SI 01120.201F.1. - General rule regarding trusts established for the 
sole benefit of an individual

Consider a trust established for the sole benefit of an individual if the 
trust benefits no one but that individual, whether at the time the trust 
is established or at any time for the remainder of the individual's life.
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POMS SI 011201F. – The Sole Benefit Rule

“Except as provided in SI 01120.201F.3.[third party payments] in 
this section and SI 01120.201F.4.[administrative expenses] in this 
section, do not consider a trust that provides for the trust corpus 
or income to be paid to or for a beneficiary other than the SSI 
applicant/recipient to be established for the sole benefit of the 
individual.”

SI 01120.201F.3. – Three New Exceptions for 
Third Party Payments – subparagraphs a, b, & c
News Flash!  There’s new guidance on interpreting the exceptions for 
third party payments (which are considered for the sole benefit).

a. Payments to a third party that result in the receipt of goods or 
services by the trust beneficiary

b. Payment of third party travel expenses to accompany the trust 
beneficiary and provide services or assistance that is necessary due to 
the trust beneficiary’s medical condition, disability, or age

c. Payment of third party travel expenses to visit a trust beneficiary
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SI 01120.201F.3.a. - Third Party Payments 
for goods and services
• The key to evaluating this provision is that, when the trust makes a 

payment to a third party for goods or services, the goods or services 
must be for the primary benefit of the trust beneficiary. You should 
not read this so strictly as to prevent any collateral benefit to anyone 
else. For example, if the trust buys a house for the beneficiary to live 
in, that does not mean that no one else can live there, or if the trust 
purchases a television, that no one else can watch it. On the other 
hand, it would violate the sole benefit rule if the trust purchased a car 
for the beneficiary’s grandson to take her to her doctor’s 
appointments twice a month, but he was also driving it to work every 
day.

SI 01120.201F.3.a. - Third Party Payments for 
goods and services – titling and registration
“Purchased goods that require registration or titling, for example a car 
or real property, must be titled or registered in the name of the 
beneficiary or the trust(ee) unless State law does not permit it. For 
example, State law may not allow a car to be registered to the 
beneficiary, or may require a co-owner, if the beneficiary is a minor or 
an individual without a valid driver’s license. … A lien guarantees that 
the trust receives the value of the car if it is sold and prevents the 
purchase from being considered a transfer of resources.

NOTE: Even if a person or entitiy other than the beneficiary or the trust(ee) is 
listed on the title of the purchased good, it must still be used for the sole 
benefit of the trust beneficiary.”
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SI 01120.201F.3.a. - Third Party Payments for 
goods and services – can be family member
“A third party service provider can be a family member, a non-
family member, or a professional services company. The policy 
is the same for all.”

SI 01120.201F.3.a. - Third Party Payments for 
goods and services – companion services
“Payment for companion services can be a valid expense. For example, 
perhaps an Alzheimer’s patient cannot be left alone and requires a 
sitter, or the beneficiary needs someone to drive her to the store and 
assist her with grocery shopping. Family members may normally do 
some of these things without compensation, but that does not prohibit 
the trust from paying for these services. Additionally, some incidental 
expenses for the companion can be payable. For example, if the trust 
pays a companion to take the beneficiary to a museum, the trust can 
pay for the admission of the companion to the museum, as this cost is 
part of providing the service. For payment of travel expenses for a 
companion, see SI 01120.201F.3.b. in this section.”
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SI 01120.201F.3.a. - Third Party Payments 
for goods and services – limits on SSA staff
“NOTE: You should not routinely question the reasonableness of a 
service provider’s compensation. However, if there is a reason to 
question the reasonableness of the compensation, you should consider 
the time and effort involved in providing the services as well as the 
prevailing rate of compensation for similar services in the geographic 
area.”

• For personal services by family members, do not request evidence of medical 
training or certification

• Do not request income tax information unless relevant for deeming purposes

SI 01120.201F.3.b. - Third Party Payments 
travel to accompany beneficiary
“b. Payment of third party travel expenses to accompany 
the trust beneficiary and provide services or assistance 
that is necessary due to the trust beneficiary’s medical 
condition, disability, or age.”
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SI 01120.201F.3.b. - Third Party Payments 
travel to accompany beneficiary
• Travel expenses are transportation, lodging, and food.

• Providing services or assistance necessary due to the trust beneficiary’s age 
means that the beneficiary is a minor and cannot travel unaccompanied.

• Absent evidence to the contrary, accept a statement from the trustee that the 
service or assistance provided is necessary to permit the trust beneficiary to 
travel. Do not request a physician statement concerning medical necessity. You 
should not request evidence of medical training or certification for the person 
accompanying the trust beneficiary.

SI 01120.201F.3.b. - Third Party Payments 
travel to accompany beneficiary
“Use a reasonableness test in evaluating the number of people the trust is paying 
to accompany the beneficiary. For example, it is reasonable for a trust to pay for 
other individuals, such as parents or caretakers, to accompany a disabled minor 
child on vacation to provide supervision and assistance. Travel without this support 
would not be possible. However, it would violate the sole benefit rule if the trust 
paid for other individuals who are not providing services or assistance necessary for 
the beneficiary to travel.

“NOTE: In this example, the fact that the parents or caretakers cannot afford to pay 
for their other children’s trip, or cannot leave them at home, is not a consideration 
relevant to the sole-benefit requirement.”
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SI 01120.201F.3.c. - Third Party Payments 
to visit a beneficiary
The following travel expenses to ensure the safety or medical well-being of the trust 
beneficiary are allowable and do not violate the sole-benefit rule:

• Travel for a service provider to oversee the trust beneficiary’s living arrangements when the 
beneficiary resides in an institution, nursing home, other long-term care facility (for example, group 
homes and assisted living facilities), or other supported living arrangements.

• Travel for a trustee, trust advisor named in the trust, or successor to exercise his or her fiduciary duties 
or to ensure the well-being of the beneficiary when the beneficiary does not reside in an institution.

NOTE: A third party can be a family member, non-family person, or another entity. If you 
have questions about whether a disbursement is permissible, please request assistance 
from your regional office.

SI 01120.201F.4 – Payments to trustees
4. Exceptions to the sole benefit rule for administrative expenses

The trust may also provide for reasonable compensation for (a) trustee(s) to 
manage the trust and reasonable costs associated with investment, legal, or 
other services rendered on behalf of the individual with regard to the trust. 
In evaluating what is reasonable compensation, consider the time and 
effort involved in providing the services and the prevailing rate of 
compensation for similar services considering the size and complexity of the 
trust.
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SI 01120.201.I.1.c and h – Distributions to 
an ABLE Account
Funds transferred from the trust into an account 
established by the trust beneficiary under the Achieving a 
Better Life Experience (ABLE) Act are excluded from 
income to the trust beneficiary. For treatment of deposits 
into an ABLE account, see SI 01130.740.

SI 01120.201.I.1.e. True Link Prepaid Cards
• A restricted administrator-managed prepaid card to 

block cardholder’s (SSI claimant’s) access are 
permitted

• The trustee must be the owner of the True Link card

• Ordinary income rules apply  regarding potential 
reduction for ISM

• The True Link card is not the beneficiary’s resource
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What is the penalty for violating the sole 
benefit rule?
Suppose the trustee pays for the SSI 
claimant’s brother’s divorce fees?
How much does the SSI claimant lose in 
benefits?

Nothing!!

Zero penalty!

There is no SSI penalty against the SSI Claimant for 
the Trustee’s violations of the sole benefit rule.
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Analysis of Changes to SI 01120.202

Development and Documentation of Trusts 

Established on or after 01/01/00

SI 01120.202A.1.g. – Manual Notices
When applicable, SSA will issue a manual notice for trusts as required 
per SI 01120.204. For such notices, SSA will specify each reason the 
trust is countable (why it does not meet the exception or other 
requirements).  The notice must cite:
• the applicable section of the trust (or any joinder agreement, if 

applicable) containing the problematic language or issue; 
• the POMS citation that contains the policy requirements on that 

subject; and
• where the POMS can be found on-line. 
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SI 01120.202B. – Posteligibility Events
For posteligibility (PE) events, do not reevaluate trusts that have a resource 
determination, unless there is: 

• an amendment to the trust, 

• a change of or clarification in policy that affects the resource 
determination,

• a request for reopening, or

• a situation where you become aware of a prior erroneous determination. 

Analysis of Changes to SI 01120.203

Exceptions To Counting Trusts Established 

On Or After January 1, 2000
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SI 01120.203C. and I.2.
• An individual may establish his or her own d4A individual 

trust since December 13, 2016 at 3 pm.

• A Power of Attorney can be used to establish a d4A trust

SI 01120.203B.8. - Court-established Trusts
• Creation of the d4A SNT must be required by court 

order

• A court may approve petitions to establish the SNT so 
long as it is not created before the court order is 
issued

• An individual may petition the court or use an agent to 
do so; the court order establishes the trust not the 
individual’s petition
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SI 01120.203B.8. - Court-established Trusts
• Court approval of an already created SNT is NOT

sufficient

• Court must specifically establish trust or order the 
establishment of the trust

Questions?



Chapter 4

Achieving a Better Life Experience (ABLE): 
Maximizing the Oregon ABLE Savings Plan

moniCa paCheCo anD moniCa Logan
Douglas Conroyd Gibb & Pacheco PC

Salem, Oregon

Contents

Introduction.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 4–1
Eligibility and Requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4–1
Similarities and Differences Between ABLE Accounts and Supplemental Needs Trusts  . . . . . . 4–2
Able as a Valuable Adjunct to SNTs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4–2

Scenario A.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 4–3
Scenario B  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4–3
Scenario C . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4–3
Scenario D  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4–4
Scenario E  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4–4

26 USC § 529A, Qualified ABLE Programs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4–5
Oregon ABLE Savings Plan Physician Form.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 4–9
OAR 461-145-0000, Achieving a Better Life Experience (ABLE) Act . . . . . . . . . . . . . . . 4–11
Social Security POMS—SI 01130.740, Achieving a Better Life Experience (ABLE) Accounts  . . 4–13
ORS 178.380, Establishment of Qualified ABLE Program .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 4–33



Chapter 4—Achieving a Better Life Experience (ABLE): Maximizing the Oregon ABLE Savings Plan

 4–iiElder Law 2019: Delving Deeper into the Current Issues



Chapter 4—Achieving a Better Life Experience (ABLE): Maximizing the Oregon ABLE Savings Plan

 4–1Elder Law 2019: Delving Deeper into the Current Issues

INTRODUCTION 

The ABLE Act of 2014.  It was enacted and is codified at 26 USC 529A: Qualified ABLE 
programs.  See Attachment 1.  The Act provides a tool for disabled individuals to be able to save 
money that, prior to the Act, would have disqualified them from government needs-based benefits 
and services because of the $2,000 asset threshold.  Because the intent of the act is focused on the 
disabled individual having the ability to build wealth while on needs-based benefits, and because 
the Act was trying to bridge a gap for disabled individuals, there are almost no restrictions on the 
available used from the ABLE account.  

The Act defines a “qualified ABLE program” as a program that is established and 
maintained by a State.  Oregon enacted its ABLE program and can be found in OAR 461-145-
0000. 

ELIGIBILITY AND REQUIREMENTS 

 Not all individuals with disabilities are eligible to open an ABLE account.  The 
requirements for eligibility, as outlined in 26 USC 529A(e), are that the individual must be blind 
or disabled, and the onset of the blindness or disability must have occurred before the individual 
attained the age of 26 years. 

If the individual meets the above disability requirement and already receives SSI or SSDI, 
then the individual is automatically eligible to establish the account. 

If the individual meets the above disability requirement but is not receiving SSI or SSDI, 
the individual may still be eligible if they meet Social Security’s criteria for blindness or disability 
and receive a letter of certification from a licensed physician indicating the diagnosis, that the 
individual is disabled and that the disability’s onset was prior to age 26. See Attachment 2.  Also, 
be sure to check https://www.oregonablesavings.com/forms for additional information on 
eligibility.  

An individual can only have one ABLE account. 26 USC 529A(b)(1)(B); 26 USC 
529A(c)(4). 

The amounts allowed to be deposited to an ABLE account are tied to the federal annual 
gift tax exclusion amount, currently $15,000 per year in 2019, from all sources.  This includes the 
beneficiary, parents, grandparents, friends, etc.  Unlike the gift tax exclusion, where an individual 
can receive multiple gifts and amounts in a year from various sources, the ABLE account is limited 
to $15,000 total.  

The maximum amount that can be maintained, or kept, in an ABLE account is $100,000.  
Total.  It can be replenished, but the ABLE account can not exceed more than $100,000 at any 
point. 

In Oregon, OAR 461-145-0000(1) provides the ABLE Act rule, establishing that in all 
programs, funds held in an ABLE account are excluded as resources.  See Attachment 3. 
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SIMILARITIES AND DIFFERENCES BETWEEN ABLE ACCOUNTS AND 
SUPPLEMENTAL NEEDS TRUSTS 

 The main similarity between the ABLE account and the SNT is the fact that in Oregon, 
funds held in either are excluded as resources. OAR 461-145-0000(1); OAR 461-145-0540(10) and 
(11). First Party SNTs and ABLE accounts are permitted to be funded by the disabled individual’s 
money directly. Third Party SNTs and ABLE accounts are permitted to be funded by parents and 
grandparents, etc. All SNTs and ABLE accounts are for the disabled individual’s benefit. 

 While ABLE accounts and SNTs have lists regarding the permitted expenses of each, there 
are significant differences for each. Both are permitted to be spent on items that are supplemental 
to the needs of the disabled individual, but the SNT Trustee may not pay for food or shelter and 
may not pay any money directly to the individual. This is a strict provision. ABLE accounts have 
no such restriction. Because there is no trustee of an ABLE account, the disabled individual who 
owns the account may access and control the money directly, and the individual may pay for items 
that are deemed Qualified Disability Expenses, listed under OAR 461-145-000(2). See Attachment 
4 for the full list in the March 2018 POMS. If an expense from the ABLE account is a Qualified 
Disability Expense, then the withdrawal to pay for that expense is not considered taxable income 
to the individual, nor is it considered income for SSI or other needs-based benefits, such as 
housing.  

 The POMS specifically list housing expenses as an allowed expense from the ABLE 
account.  This is absolutely at opposite of the SNT rules.  This means that the ABLE account funds 
can be used for housing expenses, such as taxes, insurance, utilities, etc. that have often prevented 
disabled individuals from owning a home.   

ABLE accounts must be funded with cash, under 26 USC 529A(b)(2), whereas a SNT, can 
be funded with other types of property, such as houses, oil rights, vehicles, etc. In addition, there 
is no asset limit for a SNT, in contrast to the ABLE account.  

Finally, first party SNTs also have additional restrictions regarding age, beneficiary must 
be under 65, and a necessary payback provision to the State as a remainder beneficiary for the 
amount of any government benefits paid to the beneficiary during their lifetime. Oregon Revised 
Statutes 178.380 prohibits the Department of Humans Services from recovering monies from an 
ABLE account. See Attachment 5. 

ABLE AS A VALUABLE ADJUNCT TO SNTS 

There are more differences than similarities, which explains why these accounts work well 
together. As long as a disabled individual meets the requirements for both the ABLE account and 
SNT, the two can work efficiently together. The best example of this is that the SNT can hold 
property the ABLE account cannot, while the ABLE account can pay for items that the Trust 
cannot.  

SNTs are best utilized when a disabled individual is receiving a large settlement or 
inheritance. The money to the beneficiary can be deposited into the limitless SNT while a portion, 



Chapter 4—Achieving a Better Life Experience (ABLE): Maximizing the Oregon ABLE Savings Plan

 4–3Elder Law 2019: Delving Deeper into the Current Issues

under $15,000, of it can go into the ABLE account for the beneficiary’s direct use. The Trustee 
can pay for larger items, like a trip for the beneficiary and travel expenses for a companion, while 
the ABLE account can pay for the food on the trip.   

SCENARIO A: 

 A blind 25-year old individual states that she is worried about the status of her SSI as she 
settles a personal injury settlement, which is expected to be about $100,000.00. She currently has 
one bank account with $1,000.00. 

 Because she seems to have a clear plan of going back to school full time to earn her 
bachelor’s degree, you believe she will be able to handle her money well. Her goal is to protect as 
much money as possible and pay for her school and housing expenses. 

 The best scenario for her to achieve her goals is a two-pronged approach: (1) create a first-
party SNT  that will protect the settlement proceeds and allow her to maintain her current benefits, 
and (2) open an ABLE account, using $15,000 from the settlement to establish the account. 

The SNT can be used to pay expenses, but must be managed by the Trustee, while the 
ABLE account can be managed by the client herself, giving her freedom to manage her own funds, 
to save some of her money for future larger expenses, to pay for food and housing without losing 
her benefit eligibility.  

SCENARIO B: 

 The family of a 46-year old individual with a physical disability has requested your help.  
He’s been disabled forever and is receiving SSI and Medicaid benefits forever that is managed by 
a representative payee. His parents are moving out of their home, where they live with their son. 
However, they believe he would like to continue living there with a caregiver. The individual has 
regular outings to all the state capitol cities with his caregiver, and they would like to continue that 
for him. The family also has sufficient means to gift the son to allow for future expenses of the 
home. 

 What do we do with the house?  Transfer to the son or to a 3rd-Party SNT (avoiding future 
pay-back), or directly to the son (allowing for future pay-back).   

What do we do with the monies/gift from the parents for future home expenses?   

Can we open an ABLE account? 

Who can open it? 

Who can access it? 

SCENARIO C 

ABLE account/Third-Party Special Needs Trust/Both? 

Sam was disabled before the age of 26.  He is 26 and has a life expectancy of 40 due to his 
disability. Sam’s family does not expect to be able to reach $100,000 over Sam’s lifetime.  
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Projected annual needs, outside of Medicaid benefits, are minimal.  The family anticipates gifts of 
$7,000 per year for the next 14 years, approximately a $98,000.  What do we do?   

SCENARIO D  

Darla has cerebral palsy and a life expectancy of 70 or more. Her disability requires extensive 
medical care that will greatly exceed $100,000 over her lifetime and available funding exceeds 
$15,000 per year.  Darla is college-bound with caregivers.  Now what?. 

SCENARIO E 

SSI recipient in Portland is ABLE eligible and has been receiving distributions from a third-party 
SNT for housing, therefore reducing SSI.  What could we do? 
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Page 1568 TITLE 26—INTERNAL REVENUE CODE § 529A 

§ 529A. Qualified ABLE programs 

(a) General rule 

A qualified ABLE program shall be exempt 
from taxation under this subtitle. Notwithstand-
ing the preceding sentence, such program shall 
be subject to the taxes imposed by section 511 
(relating to imposition of tax on unrelated busi-
ness income of charitable organizations). 

(b) Qualified ABLE program 

For purposes of this section— 

(1) In general 

The term ‘‘qualified ABLE program’’ means 
a program established and maintained by a 
State, or agency or instrumentality thereof— 

(A) under which a person may make con-
tributions for a taxable year, for the benefit 
of an individual who is an eligible individual 
for such taxable year, to an ABLE account 
which is established for the purpose of meet-
ing the qualified disability expenses of the 
designated beneficiary of the account, 

(B) which limits a designated beneficiary 
to 1 ABLE account for purposes of this sec-
tion, and 

(C) which meets the other requirements of 
this section. 

(2) Cash contributions 

A program shall not be treated as a qualified 
ABLE program unless it provides that no con-
tribution will be accepted— 

(A) unless it is in cash, or 
(B) except in the case of contributions 

under subsection (c)(1)(C), if such contribu-
tion to an ABLE account would result in ag-
gregate contributions from all contributors 
to the ABLE account for the taxable year 
exceeding the amount in effect under section 
2503(b) for the calendar year in which the 
taxable year begins. 

For purposes of this paragraph, rules similar 
to the rules of section 408(d)(4) (determined 
without regard to subparagraph (B) thereof) 
shall apply. 

(3) Separate accounting 

A program shall not be treated as a qualified 
ABLE program unless it provides separate ac-
counting for each designated beneficiary. 

(4) Limited investment direction 

A program shall not be treated as a qualified 
ABLE program unless it provides that any des-
ignated beneficiary under such program may, 
directly or indirectly, direct the investment of 
any contributions to the program (or any 
earnings thereon) no more than 2 times in any 
calendar year. 

(5) No pledging of interest as security 

A program shall not be treated as a qualified 
ABLE program if it allows any interest in the 
program or any portion thereof to be used as 
security for a loan. 

(6) Prohibition on excess contributions 

A program shall not be treated as a qualified 
ABLE program unless it provides adequate 
safeguards to prevent aggregate contributions 
on behalf of a designated beneficiary in excess 

of the limit established by the State under 
section 529(b)(6). For purposes of the preceding 
sentence, aggregate contributions include con-
tributions under any prior qualified ABLE pro-
gram of any State or agency or instrumental-
ity thereof. 

(c) Tax treatment 

(1) Distributions 

(A) In general 

Any distribution under a qualified ABLE 
program shall be includible in the gross in-
come of the distributee in the manner as 
provided under section 72 to the extent not 
excluded from gross income under any other 
provision of this chapter. 

(B) Distributions for qualified disability ex-
penses 

For purposes of this paragraph, if distribu-
tions from a qualified ABLE program— 

(i) do not exceed the qualified disability 
expenses of the designated beneficiary, no 
amount shall be includible in gross in-
come, and 

(ii) in any other case, the amount other-
wise includible in gross income shall be re-
duced by an amount which bears the same 
ratio to such amount as such expenses 
bear to such distributions. 

(C) Change in designated beneficiaries or 
programs 

(i) Rollovers from able accounts 

Subparagraph (A) shall not apply to any 
amount paid or distributed from an ABLE 
account to the extent that the amount re-
ceived is paid, not later than the 60th day 
after the date of such payment or distribu-
tion, into another ABLE account for the 
benefit of the same designated beneficiary 
or an eligible individual who is a member 
of the family of the designated beneficiary. 

(ii) Change in designated beneficiaries 

Any change in the designated bene-
ficiary of an interest in a qualified ABLE 
program during a taxable year shall not be 
treated as a distribution for purposes of 
subparagraph (A) if the new beneficiary is 
an eligible individual for such taxable year 
and a member of the family of the former 
beneficiary. 

(iii) Limitation on certain rollovers 

Clause (i) shall not apply to any transfer 
if such transfer occurs within 12 months 
from the date of a previous transfer to any 
qualified ABLE program for the benefit of 
the designated beneficiary. 

(D) Operating rules 

For purposes of applying section 72— 
(i) except to the extent provided by the 

Secretary, all distributions during a tax-
able year shall be treated as one distribu-
tion, and 

(ii) except to the extent provided by the 
Secretary, the value of the contract, in-
come on the contract, and investment in 
the contract shall be computed as of the 
close of the calendar year in which the 
taxable year begins. 
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(2) Gift tax rules

For purposes of chapters 12 and 13—

(A) Contributions

Any contribution to a qualified ABLE pro-
gram on behalf of any designated bene-
ficiary— 

(i) shall be treated as a completed gift to
such designated beneficiary which is not a 
future interest in property, and 

(ii) shall not be treated as a qualified
transfer under section 2503(e). 

(B) Treatment of distributions

In no event shall a distribution from an
ABLE account to such account’s designated 
beneficiary be treated as a taxable gift. 

(C) Treatment of transfer to new designated
beneficiary

The taxes imposed by chapters 12 and 13 
shall not apply to a transfer by reason of a 
change in the designated beneficiary under 
subsection (c)(1)(C). 

(3) Additional tax for distributions not used for
disability expenses

(A) In general

The tax imposed by this chapter for any
taxable year on any taxpayer who receives a 
distribution from a qualified ABLE program 
which is includible in gross income shall be 
increased by 10 percent of the amount which 
is so includible. 

(B) Exception

Subparagraph (A) shall not apply if the
payment or distribution is made to a bene-
ficiary (or to the estate of the designated 
beneficiary) on or after the death of the des-
ignated beneficiary. 

(C) Contributions returned before certain
date

Subparagraph (A) shall not apply to the 
distribution of any contribution made dur-
ing a taxable year on behalf of the des-
ignated beneficiary if— 

(i) such distribution is received on or be-
fore the day prescribed by law (including 
extensions of time) for filing such des-
ignated beneficiary’s return for such tax-
able year, and 

(ii) such distribution is accompanied by
the amount of net income attributable to 
such excess contribution. 

Any net income described in clause (ii) shall 
be included in gross income for the taxable 
year in which such excess contribution was 
made. 

(4) Loss of ABLE account treatment

If an ABLE account is established for a des-
ignated beneficiary, no account subsequently 
established for such beneficiary shall be treat-
ed as an ABLE account. The preceding sen-
tence shall not apply in the case of an account 
established for purposes of a rollover described 
in paragraph (1)(C)(i) of this section if the 
transferor account is closed as of the end of 
the 60th day referred to in paragraph (1)(C)(i). 

(d) Reports

(1) In general

Each officer or employee having control of
the qualified ABLE program or their designee 
shall make such reports regarding such pro-
gram to the Secretary and to designated bene-
ficiaries with respect to contributions, dis-
tributions, the return of excess contributions, 
and such other matters as the Secretary may 
require. 

(2) Certain aggregated information

For research purposes, the Secretary shall
make available to the public reports contain-
ing aggregate information, by diagnosis and 
other relevant characteristics, on contribu-
tions and distributions from the qualified 
ABLE program. In carrying out the preceding 
sentence an item may not be made available 
to the public if such item can be associated 
with, or otherwise identify, directly or indi-
rectly, a particular individual. 

(3) Notice of establishment of able account

A qualified ABLE program shall submit a
notice to the Secretary upon the establish-
ment of an ABLE account. Such notice shall 
contain the name of the designated bene-
ficiary and such other information as the Sec-
retary may require. 

(4) Electronic distribution statements

For purposes of section 103 of the Achieving
a Better Life Experience Act of 2014,1 States 
shall submit electronically on a monthly basis 
to the Commissioner of Social Security, in the 
manner specified by the Commissioner, state-
ments on relevant distributions and account 
balances from all ABLE accounts. 

(5) Requirements

The reports and notices required by para-
graphs (1), (2), and (3) shall be filed at such 
time and in such manner and furnished to such 
individuals at such time and in such manner 
as may be required by the Secretary. 

(e) Other definitions and special rules

For purposes of this section—

(1) Eligible individual

An individual is an eligible individual for a
taxable year if during such taxable year— 

(A) the individual is entitled to benefits
based on blindness or disability under title 
II or XVI of the Social Security Act, and 
such blindness or disability occurred before 
the date on which the individual attained 
age 26, or 

(B) a disability certification with respect
to such individual is filed with the Secretary 
for such taxable year. 

(2) Disability certification

(A) In general

The term ‘‘disability certification’’ means,
with respect to an individual, a certification 
to the satisfaction of the Secretary by the 
individual or the parent or guardian of the 
individual that— 
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appear. 

(i) certifies that— 
(I) the individual has a medically de-

terminable physical or mental impair-
ment, which results in marked and se-
vere functional limitations, and which 
can be expected to result in death or 
which has lasted or can be expected to 
last for a continuous period of not less 
than 12 months, or is blind (within the 
meaning of section 1614(a)(2) of the So-
cial Security Act), and 

(II) such blindness or disability oc-
curred before the date on which the indi-
vidual attained age 26, and 

(ii) includes a copy of the individual’s di-
agnosis relating to the individual’s rel-
evant impairment or impairments, signed 
by a physician meeting the criteria of sec-
tion 1861(r)(1) of the Social Security Act. 

(B) Restriction on use of certification 

No inference may be drawn from a disabil-
ity certification for purposes of establishing 
eligibility for benefits under title II, XVI, or 
XIX of the Social Security Act. 

(3) Designated beneficiary 

The term ‘‘designated beneficiary’’ in con-
nection with an ABLE account established 
under a qualified ABLE program means the el-
igible individual who established an ABLE ac-
count and is the owner of such account. 

(4) Member of family 

The term ‘‘member of the family’’ means, 
with respect to any designated beneficiary, an 
individual who bears a relationship to such 
beneficiary which is described in subpara-
graph 2 section 152(d)(2)(B). For purposes of the 
preceding sentence, a rule similar to the rule 
of section 152(f)(1)(B) shall apply. 

(5) Qualified disability expenses 

The term ‘‘qualified disability expenses’’ 
means any expenses related to the eligible in-
dividual’s blindness or disability which are 
made for the benefit of an eligible individual 
who is the designated beneficiary, including 
the following expenses: education, housing, 
transportation, employment training and sup-
port, assistive technology and personal sup-
port services, health, prevention and wellness, 
financial management and administrative 
services, legal fees, expenses for oversight and 
monitoring, funeral and burial expenses, and 
other expenses, which are approved by the 
Secretary under regulations and consistent 
with the purposes of this section. 

(6) ABLE account 

The term ‘‘ABLE account’’ means an ac-
count established by an eligible individual, 
owned by such eligible individual, and main-
tained under a qualified ABLE program. 

(f) Transfer to State 

Subject to any outstanding payments due for 
qualified disability expenses, upon the death of 
the designated beneficiary, all amounts remain-
ing in the qualified ABLE account not in excess 

of the amount equal to the total medical assist-
ance paid for the designated beneficiary after 
the establishment of the account, net of any 
premiums paid from the account or paid by or 
on behalf of the beneficiary to a Medicaid Buy- 
In program under any State Medicaid plan es-
tablished under title XIX of the Social Security 
Act, shall be distributed to such State upon fil-
ing of a claim for payment by such State. For 
purposes of this paragraph, the State shall be a 
creditor of an ABLE account and not a bene-
ficiary. Subsection (c)(3) shall not apply to a dis-
tribution under the preceding sentence. 

(g) Regulations 

The Secretary shall prescribe such regulations 
or other guidance as the Secretary determines 
necessary or appropriate to carry out the pur-
poses of this section, including regulations— 

(1) to enforce the 1 ABLE account per eligi-
ble individual limit, 

(2) providing for the information required to 
be presented to open an ABLE account, 

(3) to generally define qualified disability 
expenses, 

(4) developed in consultation with the Com-
missioner of Social Security, relating to dis-
ability certifications and determinations of 
disability, including those conditions deemed 
to meet the requirements of subsection 
(e)(1)(B), 

(5) to prevent fraud and abuse with respect 
to amounts claimed as qualified disability ex-
penses, 

(6) under chapters 11, 12, and 13 of this title, 
and 

(7) to allow for transfers from one ABLE ac-
count to another ABLE account. 

(Added Pub. L. 113–295, div. B, title I, § 102(a), 
Dec. 19, 2014, 128 Stat. 4056; amended Pub. L. 
114–113, div. Q, title III, § 303(a)–(c), Dec. 18, 2015, 
129 Stat. 3087.) 

REFERENCES IN TEXT 

The Achieving a Better Life Experience Act of 2014, 
referred to in subsec. (d)(4), probably means div. B of 
Pub. L. 113–295, Dec. 19, 2014, 128 Stat. 4056, known as 
the ‘‘Stephen Beck, Jr., Achieving a Better Life Experi-
ence Act of 2014’’ and also as the ‘‘Stephen Beck, Jr., 
ABLE Act of 2014’’. Section 103 of div. B of Pub. L. 
113–295 is set out as a note under this section. 

The Social Security Act, referred to in subsecs. 
(e)(1)(A), (2) and (f), is act Aug. 14, 1935, ch. 531, 49 Stat. 
620. Titles II, XVI, and XIX of the Act are classified 
generally to subchapters II (§ 401 et seq.), XVI (§ 1381 et 
seq.), and XIX (§ 1396 et seq.) respectively, of chapter 7 
of Title 42, The Public Health and Welfare. Sections 
1614 and 1861 of the Act are classified to sections 1382c 
and 1395x, respectively, of Title 42. For complete classi-
fication of this Act to the Code, see section 1305 of Title 
42 and Tables. 

AMENDMENTS 

2015—Subsec. (b)(1)(B) to (D). Pub. L. 114–113, § 303(a), 
inserted ‘‘and’’ at end of subpar. (B), redesignated sub-
par. (D) as (C), and struck out former subpar. (C) which 
read as follows: ‘‘which allows for the establishment of 
an ABLE account only for a designated beneficiary who 
is a resident of such State or a resident of a contract-
ing State, and’’. 

Subsec. (c)(1)(C)(i). Pub. L. 114–113, § 303(c)(2), sub-
stituted ‘‘member of the family’’ for ‘‘family member’’. 

Subsec. (d)(3). Pub. L. 114–113, § 303(b)(1), struck out 
‘‘and State of residence’’ after ‘‘the name’’. 
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Subsec. (d)(4). Pub. L. 114–113, § 303(c)(1), substituted 
‘‘section 103’’ for ‘‘section 4’’. 

Subsec. (e)(7). Pub. L. 114–113, § 303(b)(2), struck out 
par. (7). Text read as follows: ‘‘The term ‘contracting 
State’ means a State without a qualified ABLE pro-
gram which has entered into a contract with a State 
with a qualified ABLE program to provide residents of 
the contracting State access to a qualified ABLE pro-
gram.’’ 

EFFECTIVE DATE OF 2015 AMENDMENT 

Pub. L. 114–113, div. Q, title III, § 303(d), Dec. 18, 2015, 
129 Stat. 3087, provided that: ‘‘The amendments made 
by this section [amending this section] shall apply to 
taxable years beginning after December 31, 2014.’’ 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 2014, see section 102(f)(1) of Pub. L. 113–295, set 
out as an Effective Date of 2014 Amendment note under 
section 552a of Title 5, Government Organization and 
Employees. 

REGULATIONS 

Pub. L. 113–295, div. B, title I, § 102(f)(2), Dec. 19, 2014, 
128 Stat. 4062, provided that: ‘‘The Secretary of the 
Treasury (or the Secretary’s designee) shall promul-
gate the regulations or other guidance required under 
section 529A(g) of the Internal Revenue Code of 1986, as 
added by subsection (a), not later than 6 months after 
the date of the enactment of this Act [Dec. 19, 2014].’’ 

PURPOSES 

Pub. L. 113–295, div. B, title I, § 101, Dec. 19, 2014, 128 
Stat. 4056, provided that: ‘‘The purposes of this title 
[title I of div. B of Pub. L. 113–295, enacting this sec-
tion, amending sections 26, 529, 877A, 4965, 4973, and 
6693, of this title, section 552a of Title 5, Government 
Organization and Employees, sections 521, 541, and 707 
of Title 11, Bankruptcy, and section 5517 of Title 12, 
Banks and Banking, and enacting provisions set out as 
notes under this section, section 529 of this title, sec-
tion 552a of Title 5, and section 521 of Title 11] are as 
follows: 

‘‘(1) To encourage and assist individuals and fami-
lies in saving private funds for the purpose of sup-
porting individuals with disabilities to maintain 
health, independence, and quality of life. 

‘‘(2) To provide secure funding for disability-related 
expenses on behalf of designated beneficiaries with 
disabilities that will supplement, but not supplant, 
benefits provided through private insurance, the Med-
icaid program under title XIX of the Social Security 
Act [42 U.S.C. 1396 et seq.], the supplemental security 
income program under title XVI of such Act [42 
U.S.C. 1381 et seq.], the beneficiary’s employment, 
and other sources.’’ 

TREATMENT OF ABLE ACCOUNTS UNDER CERTAIN 
FEDERAL PROGRAMS 

Pub. L. 113–295, div. B, title I, § 103, Dec. 19, 2014, 128 
Stat. 4063, provided that: 

‘‘(a) ACCOUNT FUNDS DISREGARDED FOR PURPOSES OF 
CERTAIN OTHER MEANS-TESTED FEDERAL PROGRAMS.— 
Notwithstanding any other provision of Federal law 
that requires consideration of 1 or more financial cir-
cumstances of an individual, for the purpose of deter-
mining eligibility to receive, or the amount of, any as-
sistance or benefit authorized by such provision to be 
provided to or for the benefit of such individual, any 
amount (including earnings thereon) in the ABLE ac-
count (within the meaning of section 529A of the Inter-
nal Revenue Code of 1986) of such individual, any con-
tributions to the ABLE account of the individual, and 
any distribution for qualified disability expenses (as de-
fined in subsection (e)(5) of such section) shall be dis-
regarded for such purpose with respect to any period 
during which such individual maintains, makes con-
tributions to, or receives distributions from such ABLE 

account, except that, in the case of the supplemental 
security income program under title XVI of the Social 
Security Act [42 U.S.C. 1381 et seq.]— 

‘‘(1) a distribution for housing expenses (within the 
meaning of such subsection) shall not be so dis-
regarded, and 

‘‘(2) in the case of such program, any amount (in-
cluding such earnings) in such ABLE account shall be 
considered a resource of the designated beneficiary to 
the extent that such amount exceeds $100,000. 
‘‘(b) SUSPENSION OF SSI BENEFITS DURING PERIODS OF 

EXCESSIVE ACCOUNT FUNDS.— 
‘‘(1) IN GENERAL.—The benefits of an individual 

under the supplemental security income program 
under title XVI of the Social Security Act shall not 
be terminated, but shall be suspended, by reason of 
excess resources of the individual attributable to an 
amount in the ABLE account (within the meaning of 
section 529A of the Internal Revenue Code of 1986) of 
the individual not disregarded under subsection (a) of 
this section. 

‘‘(2) NO IMPACT ON MEDICAID ELIGIBILITY.—An indi-
vidual who would be receiving payment of such sup-
plemental security income benefits but for the appli-
cation of paragraph (1) shall be treated for purposes 
of title XIX of the Social Security Act [42 U.S.C. 1396 
et seq.] as if the individual continued to be receiving 
payment of such benefits. 
‘‘(c) EFFECTIVE DATE.—This section shall take effect 

on the date of the enactment of this Act [Dec. 19, 
2014].’’ 
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Physician Form

This form is for you to use to obtain a disability diagnosis certification from a licensed health care provider� 

As this ABLE Applicant’s licensed health care provider, I certify, to the best of my knowledge: 

1 Please check one 

A. 
This Individual has a severe medically determinable impairment�� that results in marked and severe 
functional limitations which have lasted or can be expected to last for a continuous period of not less than 
12 months and/or can be expected to result in death. I understand that “marked and severe functional 
limitations” means functional limitations that meet, medically equal, or functionally equal the severity 
of any listing in appendix 1 of subpart P of 20 CFR part 404 (the “Listing”), but without regard to age.  The 
Listing can be found at www.ssa.gov/OP_Home/cfr20/404/404-app-p01.htm. I further understand that 
the level of severity is determined by taking into account the effect of the individual’s prescribed treatment. 

B. 
This individual is blind, meaning that [I have] [the beneficiary has] central visual acuity of 20/200 or less in 
the better eye with the use of a correcting lens. An eye which is accompanied by a limitation in the fields of 
vision such that the widest diameter of the visual field subtends an angle no greater than 20 degrees shall 
be considered as having a central visual acuity of 20/200 or less. 

2 

3 

This Individual’s severe and marked medically determinable impairment or blindness occurred before the 

Individual’s twenty-sixth birthday. 

I am a Medical Doctor (MD) or Doctor of Osteopathy (DO), licensed to practice as such in the state in which I 

performed this diagnosis, 

continued on next page 

�Must be a doctor of medicine (MD) or a doctor of osteopathy (DO) who is legally authorized to practice medicine and surgery by 

the state in which s/he performs the diagnosis. 

��A medically determinable physical or mental impairment is an impairment that results from anatomical, physiological, or 

psychological abnormalities, which can be shown by medically acceptable clinical and laboratory diagnostic techniques. The 

medical evidence must establish a physical or mental impairment consisting of signs, symptoms, and laboratory findings—not only 

by the individual’s statement of symptoms. 20 CFR 404.1528, 404.1529, 416.928, and 416.929 provide that symptoms, such as pain, 

fatigue, shortness of breath, weakness or nervousness, are an individual’s own perception or description of the impact of his or her 

physical or mental impairment(s). 20 CFR 416.928 further provides that, for an individual under age 18 who is unable to adequately 

describe his or her symptom(s), the Social Security Administration will accept as a statement of this symptom(s) the description 

given by the person most familiar with the individual, such as a parent, other relative, or guardian. However, when any of these 

manifestations is an anatomical, physiological, or psychological abnormality that can be shown by medically acceptable clinical 

diagnostic techniques, it represents a medical “sign” rather than a “symptom.” (See Social Security Ruling 96-4p) 
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Physician Form

continued from page 1 

As this ABLE Applicant’s: licensed health care provider, I am 

documenting the Individual’s primary diagnosis as required by the Stephen Beck, Jr., Achieving a Better Life 

Experience (ABLE) Act of 2014 and Oregon Administrative Rule 173-005-0000: 

Primary Diagnosis (ICD-10) 

Provider Print Name/Title 

Provider Signature Date (mm/dd/yyyy) 
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461-145-0000    Effective 07/01/18
Achieving a Better Life Experience (ABLE) Act

In all programs, funds held in ABLE Act accounts are excluded as resources.1. 

In all programs except the OSIP, OSIPM, and QMB programs, monies withdrawn from
ABLE Act accounts are excluded as income if they are used for Qualified Disability
Expenses. For purposes of this rule, "Qualified Disability Expenses" include, but are not
limited to, the following:

Education;a.

Housing;b.

Transportation;c.

Employment training and support;d.

Assistive technology and personal support services;e.

Health;f.

Prevention and wellness;g.

Financial management and administrative services;h.

Legal fees;i.

Expenses for oversight and monitoring; andj.

Funeral and burial expenses.k.

2. 

In all programs except the OSIP, OSIPM, and QMB programs, funds withdrawn from
ABLE Act accounts for purposes other than Qualified Disability Expenses (see section (2)
of this rule) are counted as unearned income.

3. 

In the OSIP, OSIPM, and QMB programs, funds withdrawn from ABLE Act accounts for
any purpose are excluded as income.

4. 

Statutory/Other Authority: ORS 329A.500, 409.050, 411.060, 411.070, 411.083, 411.404,
411.816, 412.014, 412.049, 413.085, 414.685
Statutes/Other Implemented: ORS 178.375, 178.380, 329A.500, 409.010, 411.060, 411.070,
411.083, 411.404, 411.816, 412.014, 412.049, Section 103 of Public Law 113-295

Previous Rules

https://apps.state.or.us/cf1/caf/arm/A/461-145-0000.htm
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Effective Dates: 04/30/2019 - Present
TN 75 (04-19)

SI 01130.740 Achieving a Better Life Experience (ABLE) Accounts

Citations: Public Law 113–295 The Stephen Beck, Jr., Achieving a Better Life Experience Act (ABLE
Act) – Enacted December 19, 2014

An Achieving a Better Life Experience (ABLE) account is a type of tax-advantaged savings
account that an eligible individual can use to pay for qualified disability expenses. The
eligible individual is the owner and designated beneficiary of the ABLE account. An eligible
individual may establish an ABLE account provided that the individual is blind or disabled by
a condition that began before the individual’s 26th birthday.

An ABLE program can be established by a State (or State agency or instrumentality of a
State). An eligible individual can open an ABLE account through the ABLE program in any
State, if the State permits it.

Some States formed partnerships to improve access for eligible individuals to enroll in ABLE
programs. You may see different types of arrangements between States administering ABLE
programs.

• Some States have formed a consortium where the States have their own ABLE program,
but join together to provide lower administrative costs and better investment options
than they could on their own.

• Some States established their own ABLE program, but contracted with private companies
to manage their ABLE program for them.

• Some States established their own ABLE program, but contracted with other States to
manage their ABLE program for them.

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130740
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1. 

2. 

1. 

2. 

• Some States do not operate their own ABLE program, but partnered with another State
to offer the other State’s ABLE program to their residents.

One ABLE account

A designated beneficiary is limited to one ABLE account, which a qualified ABLE
program administers. Except in the case of a rollover or program-to-program transfer, if
a designated beneficiary has an additional account, it generally will not be treated as an
ABLE account, and will be subject to normal resource counting rules.

EXCEPTION: If an additional account is closed within 90 days from the account open
date, the account will not be a countable resource for any period the additional account
was open.

Medicaid reimbursement

Upon the death of the designated beneficiary, funds remaining in the ABLE account,
after payment of all outstanding qualified disability expenses, must be used to
reimburse the State(s) for Medical Assistance (Medicaid) benefits that the designated
beneficiary received, if the State(s) files(s) a claim for reimbursement.

ABLE program

An ABLE program is the program established and maintained by a State (or agency or
instrumentality thereof) through which eligible individuals can open ABLE accounts.

Contributions

A contribution is the payment of funds into an ABLE account. Contributions must be in
cash and may be made in the form of cash or a check, money order, credit card,
electronic transfer, or a similar method. Any person can contribute to an ABLE account.
(“Person,” as defined by the Internal Revenue Code, includes an individual, trust, estate,
partnership, association, company, or corporation.) However, the total annual
contributions that an ABLE account can receive from all sources is limited to the amount
of the per-donee gift-tax exclusion in effect for a given calendar year. For 2019, that
limit is $15,000.

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130740
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3. 

4. 

5. 

Designated beneficiary

The designated beneficiary is the individual who owns the ABLE account and who was
an eligible individual when the account was established or who succeeded the former
designated beneficiary in that capacity.

To be an eligible individual, he or she must:

a.  Be eligible for Supplemental Security Income (SSI) based on disability or blindness
that began before age 26;

b.  Be entitled to disability insurance benefits (DIB), childhood disability benefits (CDB),
or disabled widow’s or widower’s benefits (DWB) based on disability or blindness
that began before age 26; or

c.  Certify (or an agent under a power of attorney or, if none, a parent or guardian must
certify) that the individual:

• has a medically determinable impairment meeting statutorily specified criteria or
is blind; and,

• the disability or blindness occurred before age 26.

NOTE: Do not draw an inference regarding disability under the Social Security Act from
a disability certification.

Distributions

A distribution is any payment from an ABLE account. (A program-to-program transfer is
not a distribution.) The designated beneficiary or person with signature authority
determines when a distribution is made. Distributions (other than rollovers and returns
of contributions) may be made only to or for the benefit of the designated beneficiary.

Member of the family

A member of the designated beneficiary's family means a sibling whether by blood or
adoption, and includes a brother, sister, stepbrother, stepsister, half-brother, and half-
sister.

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130740
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6. 

7. 

8. 

Person with signature authority

A person with signature authority can establish and administer an ABLE account for a
designated beneficiary who is a minor child or is otherwise incapable of managing the
account. Signature authority is not the equivalent of ownership. The person with
signature authority must be the designated beneficiary's agent acting under power of
attorney, or if none, a parent or legal guardian of the designated beneficiary. For SSI
purposes, always consider the designated beneficiary to be the owner of the ABLE
account, regardless of whether someone else has signature authority over it.

Program-to-program transfer

A program-to-program transfer means the direct transfer of:

• The entire balance of an ABLE account into an ABLE account of the same designated
beneficiary in which the first ABLE account is closed upon the transfer of the funds;
or

• Part or all of the balance to an ABLE account of an eligible individual who is a
member of the family of the designated beneficiary.

Qualified disability expenses

Qualified disability expenses (QDEs) are expenses related to the blindness or disability
of the designated beneficiary and for the benefit of the designated beneficiary. In
general, a QDE includes, but is not limited to, an expense for:

• Education;

• Housing;

• Transportation;

• Employment training and support;

• Assistive technology and related services;

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130740
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9. 

• Personal support services;

• Health;

• Prevention and wellness;

• Financial management and administrative services;

• Legal fees;

• Expenses for ABLE account oversight and monitoring;

• Funeral and burial; and,

• Basic living expenses.

Housing expenses

Housing expenses for purposes of an ABLE account are similar to household costs for
in-kind support and maintenance purposes, with the exception of food. Housing
expenses include expenses for:

• Mortgage (including property insurance required by the mortgage holder);

• Real property taxes;

• Rent;

• Heating fuel;

• Gas;

• Electricity;
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10. 

1. 

a. 

• Water;

• Sewer; and

• Garbage removal.

Rollover

A rollover is the contribution to an ABLE account of a designated beneficiary (or a family
member of the designated beneficiary), of all or a portion of an amount withdrawn from
the designated beneficiary’s ABLE account, provided that the contribution is made
within 60 days of the date of the withdrawal. In the case of a rollover to the designated
beneficiary’s ABLE account, no rollover should have been made to an ABLE account of
the designated beneficiary within the prior 12 months.

Exclude contributions as income

A payment made into an ABLE account constitutes a contribution. Consider the
contribution made by the person to whom the funds belong or are due. Exclude
contributions to an ABLE account from the income of the designated beneficiary.
Excluded contributions include rollovers from a member of the family’s ABLE account to
an SSI applicant, recipient, or deemor’s ABLE account:

NOTE: The fact that a person uses his or her income to contribute to an ABLE account
does not mean that his or her income is not countable for SSI purposes as it normally
would be. Income received by the designated beneficiary and then deposited into his or
her ABLE account is income to the designated beneficiary. For example, an applicant,
recipient, or deemor can have contributions automatically deducted from his or her
paycheck and deposited into an ABLE account. In this case, include the income used to
make the ABLE account contribution in the applicant, recipient or deemor's gross wages.

First party contributions

A contribution made by the designated beneficiary into his or her ABLE account is
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b. 

not income to the designated beneficiary. However, income received by the
designated beneficiary and deposited into his or her ABLE account is income to the
designated beneficiary. That is, the income is income in the first instance, but the
contribution is not income.

An individual cannot use direct deposit to avoid income counting.

So, when a payment that belongs or is due to the designated beneficiary is direct-
deposited into his or her ABLE account, the payment is considered to be received by
the designated beneficiary, it is counted as income to the designated beneficiary as
it otherwise would be, the designated beneficiary is considered the contributor for
ABLE purposes, and the ABLE contribution is not considered income to the
designated beneficiary.

Examples of payments that might be direct-deposited into an ABLE account, but still
are counted as income as they otherwise would be, include:

• Wages;

• Benefit payments (Title II, Veterans Administration, pensions, etc.); and

• Mandatory Support payments (child support or alimony).

Third party contributions

A third party contribution is not income to the designated beneficiary. Third party
contributions are contributions made by persons other than the designated
beneficiary. Further, third party contributions are made with funds that do not
otherwise belong, or are not otherwise due, to the designated beneficiary; that is,
they are made with the third party’s funds. Accordingly, an ABLE contribution by a
person other than the designated beneficiary is treated as a completed gift.

NOTE:

“Completed gift” refers to the IRS definition for gift-tax rules, not the definition of a
gift in SI 00830.520. For ABLE, we exclude third party contributions, regardless of
their status as a gift for SSI purposes.

A transfer of funds from a trust, of which the designated beneficiary is the
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2. 

3. 

4. 

5. 

a. 

beneficiary and which is not considered a resource to him or her, to the designated
beneficiary’s ABLE account generally will be considered a third party contribution for
ABLE purposes because the contribution is made by a person or entity other than
the designated beneficiary (namely, the trustee) and because the designated
beneficiary does not legally own the trust. You may seek guidance from your
regional trust lead if you have questions regarding the trust transfer to an ABLE
account.

Exclude ABLE account earnings

The funds in an ABLE account can accrue interest, earn dividends, and otherwise
appreciate in value. Earnings increase the account's balance. Exclude earnings an ABLE
account receives from the income of the designated beneficiary.

Exclude up to and including $100,000 of balance

Exclude up to and including $100,000 of the balance of funds in an ABLE account from
the resources of the designated beneficiary.

Do not count ABLE account distributions as income

A distribution from an ABLE account is not income but is a conversion of a resource
from one form to another. See SI 01110.600B.4.

Do not count distributions from an ABLE account as income of the designated
beneficiary, regardless of whether the distributions are for a QDE not related to housing,
for a housing expense, or for a non-qualified expense.

Exclude retained distributions for a QDE not related to housing

Distribution for a QDE not related to housing

Exclude a distribution for a QDE not related to housing from the designated
beneficiary’s countable resources if he or she retains it beyond the month received.

This exclusion applies while:

• The designated beneficiary maintains, makes contributions to, or receives
distributions from the ABLE account;
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b. 

c. 

d. 

• The distribution is unspent;

• The distribution is identifiable. (NOTE: Identify excludable funds commingled
with non-excludable funds. See SI 01130.700A); and

• The individual intends to use the distribution for a QDE not related to housing.

NOTE: Apply normal SSI resource counting rules and exclusions to assets or other
items purchased with funds from an ABLE account.

Previously excluded distribution used for non-qualified expenses or housing
expenses

If a designated beneficiary uses a distribution previously excluded per SI
01130.740C.5.a. in this section, for a non-qualified expense or a housing expense, or
the individual’s intent to use it for a qualified disability expense (not related to
housing) changes, see SI 01130.740D.3. in this section.

Example of an excluded distribution

Eric takes a distribution of $500 from his ABLE account in June 2016 to pay for a
health-related QDE. His health-related expense is not due until September, and Eric
deposits the distribution into his checking account in June. The distribution is not
income in June. Eric’s distribution is both unspent and identifiable until Eric pays his
health-related expense in September. Exclude the $500 from Eric's countable
resources in July, August, and September. For instructions to identify commingled,
excluded, and non-excluded funds, see SI 01130.700.

Example of an excluded QDE purchase

Fred takes a distribution of $1,500 from his ABLE account in September 2016 to buy
a health-related item that is a QDE. The item is an excluded resource in October and
continuing, because it is the individual’s personal property required for a medical
condition. For instructions on household goods, personal effects, and other personal
property, see SI 01130.430.
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a. 

Count ABLE account balance amounts over $100,000

Count the amount by which an ABLE account balance exceeds $100,000 as a resource of
the designated beneficiary.

Rule for indefinite benefit suspension and continuing eligibility for Medicaid
during periods of excess resources attributable to an ABLE account

A special rule applies when the balance of an SSI recipient's ABLE account exceeds
$100,000 by an amount that causes the recipient to exceed the SSI resource limit--
whether alone or with other resources. When this situation happens, we will place
the recipient into a special SSI suspension during which:

• We suspend the recipient's SSI benefits without time limit (as long as he or she
remains otherwise eligible);

• The recipient is SSI eligible for Medical Assistance (Medicaid) purposes; and

• The individual’s eligibility does not terminate after 12 continuous months of
suspension.

Reinstate the recipient's regular SSI eligibility for all months in which the individual’s
ABLE account balance no longer causes the recipient to exceed the resource limit
and he or she is otherwise eligible.

NOTE: “SSI-eligible for Medicaid purposes” means that the individual is eligible for
Medicaid in States where Medicaid eligibility is based on SSI eligibility (For SSA
determinations of Medicaid Eligibility in 1634 States see SI 01730.000). No SSI
recipients will reach this suspension status for several years (that is, until it is possible
for an ABLE account balance to exceed $100,000; that is not yet possible due to the
limitation on contributions described in SI 01130.740B.2. in this section).

EXAMPLE: Excess resources — recipient is suspended but retains eligibility for
Medicaid

Paul is the designated beneficiary of an ABLE account with a balance of $101,000 on
the first of the month. Paul's only other countable resource is a checking account
with a balance of $1,500. Paul’s countable resources are $2,500 and therefore exceed
the SSI resource limit. However, since Paul's ABLE account balance causes him to
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1. 

b. 

c. 

exceed the resource limit (i.e., his countable resources other than the ABLE account
are less than $2,000), suspend Paul’s SSI eligibility and stop his cash benefits, but he
retains eligibility for Medicaid in his State.

Ineligibility due to excess resources other than an ABLE account

The special suspension rule does not apply when:

• The balance of an SSI recipient's ABLE account exceeds $100,000 by an amount
that causes the recipient to exceed the SSI resource limit; but

• The resources other than the ABLE account alone make the individual ineligible
for SSI due to excess resources.

When this situation happens, suspend the recipient's SSI benefits using the payment
status code N04. While in N04, the recipient loses eligibility for Medical Assistance
(Medicaid) and the individual’s SSI eligibility terminates 12 months later if the
suspension continues throughout this period. Reinstate the recipient's regular SSI
eligibility and Medicaid benefits for all months in which the individual’s resources,
including the ABLE account, no longer cause the recipient to exceed the resource
limit.

EXAMPLE: Combination of resources — recipient loses SSI eligibility

Christine is the designated beneficiary of an ABLE account with a first of the month
balance of $101,000. Christine's only other countable resource is a checking account
with a balance of $3,000. Christine's countable resources are $4,000 and therefore
exceed the SSI resource limit.

However, because her ABLE account balance is not the cause of her excess resources
(i.e., her countable resources other than the ABLE account are more than $2,000), the
special rule does not apply, and Christine is not eligible for SSI because of excess
resources. Suspend Christine’s SSI benefits using payment status N04. Her Medicaid
benefits stop.

Ineligibility for other reasons

If an individual is ineligible for any reason other than excess resources in an ABLE
account, the special suspension status does not apply. Suspend the individual’s SSI
eligibility using normal procedures.
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3. 

EXAMPLE: Ineligibility for a reason other than excess resources in an ABLE
account

In April, Sam’s ABLE account balance is $102,500 as of the first of the month.
However, Sam also has excess deemed income in April and is N01 despite the excess
funds in his ABLE account. Before the end of April, Sam leaves the U.S. and does not
return until July 1. Sam is N03 for May June, and July. If Sam still has excess
resources in his ABLE account effective August 1 and is otherwise SSI eligible, place
him in the special ABLE resource suspension status. He is eligible for Medicaid.

Count retained distributions for housing expenses or expenses that are not
QDEs as a resource

A distribution from an ABLE account is not income, but is a conversion of a resource
from one form to another. For more information see SI 01110.600B.4.

Count a distribution for a housing expense or for an expense that is not a QDE as a
resource, if the designated beneficiary retains the distribution into the month following
the month of receipt. If the designated beneficiary spends the distribution within the
month of receipt, there is no effect on eligibility. However, apply normal SSI resource
counting rules and exclusions to items purchased with funds from an ABLE account.

EXAMPLE: Retained distribution intended for housing expenses is a resource

Amy takes a distribution of $500 from her ABLE account in May to pay a housing
expense for June. She deposits the $500 into her checking account in May, withdraws
$500 in cash on June 3, and pays her landlord. This distribution is a housing expense
and part of her checking account balance as of June 1, which makes it a countable
resource for the month of June.

Count previously excluded distributions used for a non-qualified purpose or
housing expense

Count the amount of funds used for a non-qualified expense or housing expense as a
resource as of the first moment of the month in which the funds were spent if the
designated beneficiary uses the distribution (that was previously excluded per SI
01130.740C.5.a. in this section) for a non-qualified purpose or a housing expense.

If an individual’s intent to use the funds for a QDE changes at any other time, but he or
she has not spent the funds, count the retained funds as a resource as of the first of the
following month.
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c. 

1. 

Example of a previously excluded distribution used for a non-QDE

Sam takes a distribution of $25,000 from his ABLE account in May for an assistive
technology and related service. He pays a $10,000 deposit. While waiting for the
service to be completed, Sam takes a trip to a local casino in July where he loses
$1,000 of his ABLE distribution gambling. The $1,000 he lost gambling is a countable
resource in July. The other $14,000 Sam retains is an excluded resource while it
meets the requirements of SI 01130.740C.5.a. in this section.

Example of a previously excluded distribution used for a housing expense

In June, Jennifer takes a $7,000 distribution from her ABLE account to pay an
educational expense that is a QDE. Her educational expense is due in September.
However, she has to make a $750 advance rent payment to her landlord for her
college apartment in August. She uses some of the distribution she took in June to
make the rent payment – a housing expense. The $750 is a countable resource in
August. Exclude the remaining $6,250 of the retained distribution while it continues
to meet the requirements of SI 01130.740C.5.a. in this section.

Example of a change of intent on the use of a distribution

In June, Jennifer takes a $7,000 distribution from her ABLE account to pay an
educational expense that is a QDE. Her educational expense is due in September. In
August, Jennifer gets a job offer and decides not to return to school. The $7,000
becomes a countable resource in September because she no longer intends to use it
for an educational expense that is a QDE, unless Jennifer re-designates it for another
QDE or returns the funds to her ABLE account prior to September.

You may become aware of an individual’s ownership of an ABLE account if he or she tells
you during an initial claim or redetermination or contacts the office to report it.

Obtain evidence of the ABLE account

When an applicant, recipient, or deemor alleges being the designated beneficiary of an
ABLE account, obtain evidence and enter the following information:
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3. 

• Select yes to the ABLE account question;

• Select the program State where the ABLE account was established or indicate
unknown;

• Enter the unique account number assigned by the State or indicate Unknown;

• Enter the account opened date or indicate unknown;

• If the account is closed, input the account closed date or indicate unknown, or leave
the field blank;

• Enter the name of the person with signature authority (if different from the
designated beneficiary); and

• Enter the account balance information in the values field.

If the available evidence does not provide the necessary information, contact the
appropriate ABLE program to obtain it.

Beginning October 1, 2017, States report the first-of-the-month account balances and
the prior month’s distribution information for all ABLE accounts in their program to us.
Not all States began reporting in October 2017, but eventually all State ABLE programs
will report. If you become aware of a new ABLE account via the monthly data exchange,
see SI 01130.740E.4. in this section.

Document the evidence

Fax the evidence into the certified electronic folder (CEF) or Non-disability Repository
for Evidentiary Documents (NDRED). If you contact the ABLE program directly,
document the information you received on a Report of Contact (DROC) in the
Supplemental Security Income (SSI) claims system or on an SSA-5002 (Report of
Contact) in paper claims.

Record the account on the SSI claim system “Achieving a Better Life
Experience (RABL)” page
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4. 

Record the account information and balance on the SSI claim system Achieving a Better
Life Experience (RABL) page. For instructions to complete RABL, see MS INTRANETSSI
013.038.

NOTE: The designated beneficiary of an ABLE account is always the owner of the
account for SSI purposes. Review ABLE account balances during redeterminations and
when potential ineligibility exists due to the ABLE account balance.

Determine status of mismatched account data

State ABLE programs notify us through a monthly data exchange when individuals
establish new accounts. The pending Achieving a Better Life Experience (RAPN) page
displays new account information. The following information will be included:

• Account Owner Name;

• Account Owner SSN;

• Account Owner Birth date;

• Program State;

• Account Number;

• Account Opened Date;

• Account Closed Date;

• Name of Signature Authority;

• Balance Month/Year; and

• Balance Amount.

If the data on the RAPN page does not match an existing ABLE account on the RABL
page, determine whether the ABLE data received applies to the person for whom it was
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received. Select one of the options in the SSI claim system:

• update an existing ABLE page;

• add this ABLE account;

• reject this ABLE account; or

• decide later.

If you chose “decide later,” address the pending RAPN page before closing an initial
claim, redetermination, or appeal event.

NOTE: Once you document the ABLE account information in the SSI claim system,
subsequent reports received from the State that have matching data automatically
update the account balance information. However, distribution data will not be available
until a future systems release.

When to develop

Verify a distribution only when an applicant, recipient, or deemor alleges retaining, or
other evidence indicates that he or she retained, all or part of the distribution into
months following the month of receipt. The distribution is material only to determine
whether the applicant, recipient, or deemor’s countable resources exceed the resource
limit, since distributions do not count as income.

Verify the distribution

Obtain evidence that shows distribution amount(s), distribution date(s), and the
distribution recipient(s) (for example, the designated beneficiary paid the distribution
directly to a vendor). Obtain and accept the applicant, recipient, or deemor's allegation
that he or she used or intends to use the distribution for:
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• a QDE not related to housing;

• a housing expense; or

• an expense that is not a QDE.

Exclude retained distributions for QDEs not related to housing

Exclude any retained distribution, or part of a distribution, for a QDE not related to
housing, from the designated beneficiary’s countable resources per SI 01130.740C.5. in
this section.

Example of a retained QDE not related to housing

Elizabeth takes a distribution of $500 from her ABLE account in May to pay for a health-
related QDE that she expects to pay in September. She deposits the distribution into her
checking account in May and withdraws it in September to pay the health-related QDE.
Exclude the $500 from Elizabeth's countable resources from June through September.
Starting in June, document the deposit on the Financial Institution Account (RFIA) page.
Input $500 as the “excluded amount.” Select “Other” as the exclusion reason and input
“ABLE QDE distribution” as the “other reason.”

Count retained distributions for housing expenses and expenses that are not
QDEs

Count as a resource any distribution or part of a distribution for a housing expense or
an expense that is not a QDE if it is retained into the month following the month of
receipt.

Example of a retained distribution for a housing expense

Amy takes a distribution of $500 from her ABLE account in May to pay a housing
expense for June. She deposits the $500 into her checking account in May, withdraws
$500 in cash on June 3, and pays her landlord. This distribution is a housing expense
and is part of her checking account balance as of the first of the month in June, which
makes it a countable resource for the month of June.

Count previously excluded distributions used for a non-qualified purpose or
housing expense
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Count the amount of funds used for a non-qualified expense or housing expense as a
resource as of the first moment of the month in which the funds were spent if the
designated beneficiary uses the distribution (that was previously excluded per SI
01130.740C.5.a. in this section) for a non-qualified purpose or a housing expense.

If an individual’s intent to use the funds for a QDE changes at any other time, but he or
she has not spent the funds, count the retained funds as a resource as of the first of the
month following the month of change of intent. Document the individual’s change of
intent on a Report of Contact (DROC) in the SSI claim system or on an SSA-5002 (Report
of Contact) in paper claims. For examples, see SI 01130.740D.3. in this section.

Record the amount excluded on the appropriate resource page

ABLE account distributions are the conversion of a resource from one form to another.
Accordingly, they continue to be a resource if retained into the month following the
month of receipt. Exclude from resources a distribution retained for a QDE not related
to housing, per SI 01130.740C.5.a. in this section. Document ABLE account distributions
on the appropriate SSI claim system resources page (e.g., cash, financial institution
account).

NOTE: Distribution information obtained from the State by data exchange is in the SSI
claim system, but you cannot access it until additional system enhancements are
completed.

Handling ABLE prepaid debit cards

Some ABLE programs provide designated beneficiaries with a prepaid debit card, which
may be used to control the issuance of distributions and provide designated
beneficiaries with convenient access to their ABLE funds.

Handling ABLE debit cards in the SSI claim system

If a designated beneficiary has an ABLE prepaid debit card, record the ABLE prepaid
debit card on the Other Resource (ROTH) page in SSI claim system. You need the
program State and account number. Monies distributed onto an ABLE prepaid debit
card are considered a qualified distribution unless we determine otherwise. Enter the
intended use of the funds in the Description field. Enter the alleged Value of the ABLE
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prepaid debit card. Enter the entire alleged value as an excluded amount and as
qualified distributions when funds are added onto the debit card. Use the new exclusion
reason of “Qualified Disability Expenses” on the ROTH page to exclude monies on a
prepaid ABLE debit card.
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(1)

(2)

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

(3)

• requirements for program
• treatment of contributions to ABLE account
• rules

The Oregon 529 Savings Board shall establish by rule and maintain a qualified ABLE

program in accordance with the requirements of the ABLE Act.

The rules must:

Allow a person to make contributions for a taxable year to an ABLE account

established for the purpose of meeting the qualified disability expenses of the

designated beneficiary of the account;

Limit a designated beneficiary to one ABLE account for purposes of this section;

Require cash-only contributions to ABLE accounts;

Provide for a separate accounting for each designated beneficiary of an ABLE

account;

Provide that a designated beneficiary of an ABLE account may not, directly or

indirectly, direct the investment of contributions to the account, or earnings on the

account, more than two times in any calendar year;

Prohibit the use of a designated beneficiary’s interest in an ABLE account as security

for a loan;

Establish limitations on aggregate contributions to an ABLE account on behalf of a

designated beneficiary; and

Satisfy all other requirements of section 529A of the Internal Revenue Code, the ABLE

Act, rules adopted by the United States Secretary of the Treasury under the ABLE Act

and other applicable federal law.

Notwithstanding any other provision of law that requires consideration of one or more

financial circumstances of an individual for the purpose of determining the eligibility to

receive, or the amount of, any assistance or benefit authorized by law to be provided to or
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(4)

(b)

for the benefit of the individual, any amount in an ABLE account of the individual, including

earnings on the account, any contributions to the ABLE account of the individual and any

distribution for qualified disability expenses, shall be disregarded for such purpose with

respect to any period during which the individual maintains, makes contributions to or

receives distributions from the ABLE account.

(a) Except as provided by federal law, upon the death of a designated beneficiary, amounts

in an ABLE account may be transferred to the estate of the designated beneficiary or an

ABLE account of another eligible individual specified by the designated beneficiary or the

estate of the designated beneficiary.

Except as required by federal law, the Department of Human Services and the Oregon

Health Authority may not seek payment under ORS 416.350 (Recovery of medical

assistance) or section 529A(f) of the Internal Revenue Code from amounts in an ABLE

account or from amounts transferred from an ABLE account under paragraph (a) of this

subsection. [2015 c.843 §2; 2016 c.33 §1b; 2017 c.367 §1]

1 Legislative Counsel Committee, CHAPTER 178—State Treasurer; Oregon Retirement

Savings Plan; Oregon 529 Savings Network, https://www.oregonlegislature.gov/bills_laws/ors/-

ors178.html (2017) (last accessed Mar. 30, 2018).
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Often, when we meet with clients to discuss long-term care planning strategies, we are considering 
the typical OSIPM (Medicaid) benefits. However, there are so many more options for clients when 
they are not the typical OSIPM candidate or need additional resources in addition to OSIPM.  
 
Many clients want to reside at home for as long as possible. While staying at home is not always 
feasible or possible, it is important for attorneys to know the wide range of resources that are 
available for the client to try to achieve this goal. There are many resources that can assist clients 
with staying at home, beyond the health care and long-term care services that we often discuss in 
the elder law community. 
 
Health Care and/or Long Term Care.  As the elder law community most commonly 
discusses, care or assistance in the house may be an option. This may be achieved by a few different 
programs or resources, such as the family providing care, private payment for in-home care, or 
Medicaid, also known as the Oregon Supplemental Income Program – Medical (OSIPM) program. 
As this 2019 Elder Law CLE is specifically addressing OSIPM, it will not be discussed at any 
length in this presentation. However, there are other health care or long-term care resources that 
are available. 

1. Medicaid – MAGI-Medicaid, Oregon Health Plan (OHP).  For clients needing 
health care insurance, the OHP offers various insurance options, including dental, hearing, home 
health, hospice, hospital care, immunizations, lab work, medical equipment, medical 
transportation, mental health care, physical therapy, occupational therapy, speech therapy, 
prescriptions, and vision care. OHP is for individuals who are between the ages of 19-65 that are 
not covered by Medicare. Income must be under 133% of the Federal Poverty Level, with a 5% 
disregard (138% FPL). Assets are not part of eligibility. For more information, visit 
http://www.oregon.gov/oha. 

 
2. Oregon Project Independence (OPI). For clients who do not yet qualify for 

OSIPM, Oregon Project Independence (OPI) may be a valuable resource. OPI includes services 
for clients who are not requiring high levels of care, but require some assistance to remain at home. 
The services OPI offers include meal delivery, transportation, respite care, home chores, 
technology assistance, and even support for the primary caregiver (including counseling). The 
Oregon Administrative Rules for OPI can be found in OAR 411-032-0000 through 411-032-0050. 
There may be fees associated with these services, depending on the financial eligibility of the 
client. For more information on OPI, contact the local Department of Human Services (DHS) or 
Aging and Disability Resource Connection (ADRC). NOTE: Due to budget constraints on 
funding OPI, some counties are not able to provide services currently. 

 
3. Medicaid – Employed Persons with Disabilities EPD/“Medicaid 250”.  For 

clients who are disabled under the Social Security Administration’s definition of disability and 
working.  To qualify, your client must be employed and receiving wages, that are no more than 
250% of the FPL after DHS allowed deductions.  Resources may not exceed $5,000.00.  EPD 
covers medical and long-term care services. A monthly premium will be calculated based on how 
much the client earns and is usually between $0-$150 per month. Visit 
http://www.dhs.state.or.us/spd/tools/program/osip/wg11.htm for more about eligibility.  
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4. Medicaid-HIPP – Medicaid Health Insurance Premium Payment program.  
HIPP is a reimbursement program that is available to individuals covered by private insurance.  
HIPP will reimburse premiums associated with the private insurance for clients who also qualify 
for OHP and where the insurance is determined to be “cost-effective” per OAR 410-120-1960. 
This could include COBRA or commercial insurance.  Medicaid will be the secondary payer.  
Think about this option when your client may have a high cost of care due to a specific diagnosis. 
For more information see https://www.oregon.gov/dhs/business-services/opar/pages/tpl-
hipp.aspx.  

 
5. Ryan White Programs – CAREAssist – Oregon’s AIDS Drug Assistance 

Program (ADAP). Helps clients living with HIV or AIDS pay for medical care expenses by 
paying for insurance premiums and prescriptions/medical services co-pays. Clients may earn up 
to 500% of the FPL and still qualify for assistance (up to $5,204 per month for an individual 2019-
2020).https://www.oregon.gov/oha/PH/DISEASESCONDITIONS/HIVSTDVIRALHEPATITIS/
HIVCARETREATMENT/CAREASSIST/Pages/index.aspx for more information about 
eligibility.  

 
6. Veteran’s Benefits.  Clients who are either a Veteran, Veteran’s spouse, or a 

surviving spouse of a Veteran, may be eligible for a benefit from the Veteran’s Administration 
(VA). There are various programs with the VA that could increase the income to the household to 
pay for care services. These programs alone are often a CLE topic. The VA requires that any 
attorney assisting a client with VA Benefits be accredited with the VA. Clients who may be eligible 
should meet with an accredited attorney, a Veteran Service Organization (VSO), or the VA to 
discuss eligibility. Similar to Medicaid, it is important that clients also meet with an accredited 
attorney to discuss long term care planning options.   

 
a. Veteran’s Benefits – Basic Pension. Is a tax-free monetary benefit 

payable to low-income wartime Veterans (and surviving spouses). The 
basic pension is needs based with income and “net worth” limits for 
veterans that are over 65 years old, totally and permanently disabled, a 
patient in a nursing home, or receiving SSDI/SSI.  For more information 
visit https://www.benefits.va.gov/pension/index.asp.  
 

b. Veteran’s Benefits - Aid and Attendance and Housebound Pension. 
Veterans and survivors who are eligible for a VA Pension may be 
eligible for additional monetary payment (benefits that are paid in 
addition to the basic pension.). Aid & Attendance increased monthly 
pension may be added to the basic monthly pension IF your client 
requires assistance with at least two activities of daily living (bathing, 
feeding, dressing, elimination/toileting, adjusting prosthetic devices, 
protective environment), is bedridden, is a patient in a nursing home; 
OR has limited eyesight in both eyes (5/200 visual acuity). Housebound 
increased monthly pension amount may be added to the basic pension 
when your client is substantially confined to your immediate premises 
because of permanent disability.  
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c. Basic Requirements for Eligibility for Veteran’s Pension. 
 

i. Service Requirements: 
1. Discharge cannot be dishonorable; and 
2. Served at least 90 days Active Duty w/1 day during war 

period (there are some exceptions and special 
exceptions). 
 

ii. War Periods (38 CFR § 3.2) 
1. WWI = April 6, 1917-November 11, 1918 (if in Russia 

then until April 4, 1920). 
2. WWII = December 7, 1941-December 31, 1946 (also, in 

service on December 31,1946 with continuous service 
before July 26, 1947) Merchant Marines ending date: 
August 15, 1945. 

3. Korea = June 27, 1950-January 31, 1955. 
4. Vietnam = February 28, 1961 – May 7, 1975 if served 

in-country Vietnam; otherwise August 5, 1964-May 7, 
1975.  

5. Gulf War = August 2, 1990 -TBD. 
 

iii. Net Worth Limit = $127,061 (updated December 1, 2018) 
1. Net worth = (All Countable Assets) + (annual gross 

income – unreimbursed medical expenses). 
2. Primary Residence is exempt (cannot exceed 87,120 sq. 

ft.). 
 

d. Transfer Penalty for gifts made post October 18, 2018. 
i. Look back is 36 months; 

ii. Only gifts of non-exempt assets will be penalized; 
iii. If the transfer would not have adversely affected the net worth 

limit, it will not be penalized.  
iv. Penalty will not exceed 5 years; 
v. Penalty period begins the first day of the next month after the 

last gift. 
vi. Penalty divisor is the monthly maximum rate for a Veteran (with 

dependent) rated Aid and Attendance, which is currently 
$2,230.00. 

7. Veteran’s Compensation.  This is for Veteran’s who were disabled due to their 
time in service.  

a. Disability Compensation.  Tax free monetary benefit paid to Veteran’s 
with disabilities that are the result of a disease or injury incurred or 
aggravated during active military service. 
 

b. Dependency and Indemnity Compensation (DIC).  Tax free 
monetary benefit generally payable to a surviving spouse, child, or 
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parent of service members who died in active duty, active duty for 
training, or inactive duty training or to the survivors of Veterans who 
died from their service-connected disabilities.   

 
c. Special Monthly Compensation (SMC).  Additional tax-free benefit 

that can be paid to Veterans, their spouses, surviving spouses and 
parents. It is a higher rate of compensation paid due to special 
circumstances such as the need for aid and attendance by another person 
or a specific disability.  

 

8. Family Caregiver Support.  The goal of this program is to provide support for 
family caregivers so that clients can stay at home longer. If the family caregivers are supported, 
the caregivers are able to stay healthy, happy, and are better equipped to assist the client. For more 
information, contact the local DHS or ADRC. 

 
9. Medical Supplies and Equipment. Medical supplies, devices, and equipment may 

be purchased through Medicaid and/or Medicare. If clients are trying to purchase such products, 
refer clients to Medicaid and/or Medicare to see if the products are covered. 

 
10. QMB.  Qualified Medicare Beneficiaries (QMB) is a program through the State of 

Oregon that assists clients who are receiving Medicare Part A coverage. The program pays for 
Medicare premiums, allowing clients to save on insurance costs. For more information, contact 
the local DHS or ADRC or review the Medicare Savings Program Manual at 
http://www.dhs.state.or.us/spd/tools/program/qmb/a.htm. Within QMB, there are the following 
programs: 

 
a. QMB-BAS.  “To be eligible for QMB-BAS, clients must be receiving 

Medicare Part A or be conditionally enrolled through DHS. If a person 
is determined eligible for QMB-BAS they will have their Medicare Part 
A and Part B premiums paid as well as co-insurance and deductibles for 
Medicare covered services, up to the Department’s fee schedule. This 
program does not cover any Part D costs. The adjusted income limit for 
QMB-BAS is up to and including 100% of the Federal Poverty level.” 
 

b. QMB-SMB.  “To qualify for QMB-SMB a person must be receiving 
Medicare Part A. This includes people who have to pay a premium for 
the coverage. QMB-SMB only clients will not receive a medical card. 
Eligibility is limited to clients whose income is above 100 and below 
120% of the federal poverty level. Coverage is limited to payment of 
their Medicare Part B premium.  An SMB client’s eligibility starts the 
first of the month in which their eligibility is determined and verified.” 

 
c. QMB-SMF.  “To qualify for QMB-SMF a person must be receiving 

Medicare Part A. Effective January 1, 2017, clients who are receiving 
any other Medicaid program offered by the state, including OSIPM and 
all MAGI programs, are not eligible for SMF. Eligibility is limited to 
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clients whose income is equal to 120 up to 135% of the federal poverty 
level. Coverage is limited to payment of their Medicare Part B premium. 
An SMF client’s eligibility starts the first of the month in which their 
eligibility is determined and verified.  The department receives a fixed 
allocation from the Federal Government to cover SMF clients, so the 
program must close when the allocation has been spent. The department 
receives 100% federal matching funds for SMF clients.” 

 
d. QMB-DW.  “QMB-DW has the highest allowable income for a 

Medicare Savings Program at 200% of the Federal Poverty level. To be 
eligible for QMB-DW, (disabled worker) a person must be eligible for 
Medicare Part A as a qualified disabled worker under Section 1818 (A) 
of the Social Security Act. The Social Security Administration makes 
the decision as to whether or not a client meets the eligibility criteria to 
be a qualified disabled worker. To meet the criteria the client must be 
under age 65 and have lost eligibility for Social Security disability 
benefits because they have become gainfully employed, however they 
can continue to receive Medicare Part A if they pay a premium. QMB-
DW pays for the Medicare Part A premium only. QMB-DW clients may 
be eligible for retroactive medical coverage, but they cannot be eligible 
for QMB-DW and OSIPM at the same time.” 

 
11. LIS.  Low-income Subsidy (LIS) is another Medicare savings program for clients 

with who are low-income. For more information on this program, review the 2019 LIS Reference 
Sheet, located at http://www.dhs.state.or.us/spd/tools/additional/mma/ 2019_LIS_Reference_ 
Sheet.pdf. 

 
12. Health and Wellness Programs.  A large reason that many elderly clients cannot 

stay at home is due to the threat of falls or due to a previous fall. Oregon has created several 
programs to assist clients with fall prevention. 

 
a. Otago.  Otago is a wellness program for clients to increase balance and 

strength. It can be performed at home and has been shown to reduce fall risks or injuries. The 
program may be covered by Medicare. For more information, contact the local DHS or ADRC. 

 
b. Tai Chi.  The Oregon Health Authority offers Tai Chi: Moving for Better 

Balance classes. Studies have shown that Tai Chi decreases fall risks and is a good form of balance 
and exercise for aging adults. For more information, contact the local DHS or ADRC. 

 
c. Stepping On: Falls Prevention Program.  This community-based course 

provides education and habit-forming changes with the aging community members. The classes 
include balance exercises and education on home hazards, vision, mobility, safety, footwear, sleep, 
bone health, and medication management. For more information, contact the local DHS or ADRC. 

 
Housing.  According to the National Council on Aging, over 25 million Americans over the age 
of 60 are considered low-income. If the client has limited income or limited assets, the client may 
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be eligible for certain housing programs or upgrades. These programs can assist the client with 
staying at home for as long as possible without paying as much cost for housing and/or repair 
expenses. 

1. Oregon Homeownership Initiative.  For some clients, it is difficult to pay for the 
current mortgage or property taxes. The Oregon Homeownership Stabilization Initiative (OHSI) 
administers various programs for housing issues. 
 

a. RAHAPP.  For clients that are current on the home mortgage, but owe more 
on the mortgage than the home is worth, Rebuilding American Homeownership Assistance Pilot 
Program (RAHAPP) may be a resource to assist the client with refinancing the home mortgage. 
For more information, visit the RAHAPP website: 

http://www.oregonhomeownerhelp.org/en/homeowner-education-program/raha-program 

b. LRAPP.  An alternative program for clients in the same situation may be 
the Loan Refinancing Assistance Pilot Project (LRAPP). For more information, visit the LRAPP 
website: 

http://www.oregonhomeownerhelp.org/en/homeowner-education-program/lrapp-program 

c. Home Rescue Program. The Home Rescue Program assists clients by 
paying up to 12 months of the client’s mortgage payments. This includes clients who are not 
current on the mortgage. For more information, visit the Home Rescue Program website: 

 
http://www.oregonhomeownerhelp.org/en/homeowner-education-program/home-rescue-program 

 
d. Hardest Hit Program.  Programs for clients who are delinquent in 

payments but can afford to pay current monthly payments. 

I. Preservation Benefit.  Homeowners who are delinquent on their 
first lien mortgage may qualify. 

 
II. Property Tax Benefit.  Homeowners who own their homes 

outright, but are delinquent on their property taxes may qualify. 
 

III. Reverse Mortgage Benefit.  Homeowners with a Home Equity 
Conversion Mortgage (HECM) may qualify. 

 
2. Villages.  Communities around Oregon and the country are creating villages 

specifically for residents to age in place. Here in Oregon, multiple villages have been created or 
are in the process of being created in the Portland area. These villages include the following:  

• Eastside Village PDX –Portland, Oregon 
• Ashland at Home –Ashland, Oregon 
• High Desert Village –Bend, Oregon 
• Village without Walls –Washington County 
• Three Rivers Village –Clackamas County 
• Viva Village –Washington County 
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• North Star Village –North Portland 
• NE Village PDX –Central NE Portland 
• River West Village –SW Portland 
• Villages for Milwaukie – Milwaukie, Oregon 
• Villages of Weave – Salem, Oregon 

 
More information may be found at http://villagesnw.org/. 
 

Utilities.  Another large cost to clients living at home may be utility expenses on the residence.  

1. Weatherization. Low-income clients may qualify for weatherization updates on 
their residence. For instance, if there is no heat in the residence due to issues with the furnace, the 
client may be able to receive a free furnace immediately. For more information on these programs, 
contact the local Community Action. For more information, visit http://www.caporegon.org. 

 
2. Energy Assistance Programs.  If clients are having difficulty paying for utility 

bills, there are programs that can assist clients with payments.  
 

a. Utility Company.  One option is to contact the utility company directly to 
see if the utility company offers a program or grant. 

 
b. LIHEAP.  The Oregon Low-Income Home Energy Assistance Program 

(LIHEAP) provides low-income clients assistance with home energy costs, such as bill payment 
assistance, energy education, case management, and home weatherization services. For more 
information, visit http://www.oregon.gov/ohcs. 

 
c. OEAP.  The Oregon Energy Assistance Program (OEAP) is a program that 

assists low-income clients who may have disconnected electricity service due to the expense of 
heating the residence. For more information, visit http://www.oregon.gov/ohcs. 

 

Food. A reason that many elderly clients leave home for residential care is due to poor nutrition, 
which creates other health issues, or because it is too difficult to shop or make meals.  

a. Meals on Wheels.  This nationwide program can assist clients with 
preparing meals and bringing them to the homes of clients. The meals provide nutrition. 
Additionally, recipients of Meals on Wheels have reported that they feel less isolated since 
someone is coming to the home each day. For more information, contact the local Meals on 
Wheels. 

 
b. Shopping Services.  For some clients, grocery shopping is too difficult due 

to fatigue, mobility, or transportation. It also may be too difficult to leave an ailing spouse at home. 
With technology and the internet, many companies have started online grocery shopping. For 
instance, Amazon Fresh, Fred Meyer, and Instacart have an online presence that allows the client 
(or loved one) to purchase the groceries and have the groceries delivered to the client’s home. 
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c. Religious Institutions.  Clients with a religious affiliation may be able to 
receive assistance from the religious institution. Many religious institutions offer sponsors or 
members of the community to assist members in the community. This includes visiting with the 
client, preparing meals with the client, providing transportation, or assisting with grocery 
shopping. 

 
d. SNAP.  For low-income clients, Oregon’s Supplemental Nutrition 

Assistance Program (SNAP) may assist the client with purchasing groceries and food for the home. 
For more information, contact the local DHS or ADRC. 

 

Financials.  For clients who are living at home, but are having difficulty paying bills and/or 
managing funds, Oregon has some new programs that may assist the client. Of course, it is very 
important to make sure that the client has discussed an estate plan with an estate planning attorney, 
if the client still has the mental capacity to create a plan. An estate plan allows for the client to 
name who the client would like to handle the financials. The estate plan also allows the client to 
state what type of authority the agent may have to carry out the finances and business affairs. 

a. Oregon Money Management Program.  This free program is offered by 
local DHS or ADRC organizations to provide assistance with money management for a client with 
limited income and assets. The service includes assistance with financial filing and organization, 
budgeting, bill pay, banking, form completion, debt management, and insurance claims. For more 
information, contact your local DHS. 

 
b. Conservatorship.  When a client is able to remain at home, but does not 

have the capacity to handle the finances, a conservatorship may be necessary if an appropriate 
estate plan was not in place.  

 
I. Indigent Guardianship Program. For low-income clients, the 

client may qualify for the Indigent Guardianship Program (IGP), if offered in the county. IGP 
allows a third-party agency to sponsor a guardianship for the client to receive a Guardian and/or 
Conservator. Depending on the county, the agency either pays for the court costs or the court 
waives the fee. Participating attorneys and court visitors may also get a set stipend (flat fee) to 
assist with the proceeding. For more information on this program, contact the local county Circuit 
Court. 

 
II. Public Guardian.  For clients who do not have anyone willing or 

able to be a Guardian or Conservator, the Oregon Public Guardian offers these services. The 
program has recently begun and is still in early development, so services are currently limited. For 
more information, visit http://www.oregon.gov/LTCO. 
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Technology.  For clients who need technology assistance, Oregon offers Access Technologies 
(more information at https://www.accesstechnologiesinc.org/about/oregon-statewide-at-program) 
Services include a technology device library, trainings, financing, assistance with technology, 
demonstrations, device repairs, device recycling, and device trades. 

Conclusion.  There are many resources here in Oregon that we do not regularly discuss in the elder 
law community. It is essential for our clients to know that these additional resources exist as it can 
help our clients achieve the goal of staying at home for as long as possible. If a client discloses an 
issue that potentially prevents the client from staying at home, I suggest you reach out to state and 
community services, attorneys, and other aging resources mentioned today that can assist the client 
with the ability to stay at home. 
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- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

DOCUMENTS 
42 U.S. Code § 406.  Representation of claimants before Commissioner – 1960s 

(a)RECOGNITION OF REPRESENTATIVES; FEES FOR REPRESENTATION BEFORE COMMISSIONER
(1) … The Commissioner of Social Security may, by rule and regulation, prescribe the maximum
fees which may be charged for services performed in connection with any claim before
the Commissioner of Social Security under this subchapter, and any agreement in violation of
such rules and regulations shall be void…. 

(5) Any person who shall, with intent to defraud, in any manner willfully and knowingly deceive,
mislead, or threaten any claimant or prospective claimant or beneficiary under this subchapter by
word, circular, letter or advertisement, or who shall knowingly charge or collect directly or
indirectly any fee in excess of the maximum fee, or make any agreement directly or indirectly to
charge or collect any fee in excess of the maximum fee, prescribed by the Commissioner of
Security shall be deemed guilty of a misdemeanor and, upon conviction thereof, shall for each
offense be punished by a fine not exceeding $500 or by imprisonment not exceeding one year, or
both…. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Social Security Ruling 65-33c – based on United States of America v. Lewis, 1965 
SSR 65-33c: SECTION 206. — REPRESENTATION OF CLAIMANT — FEE FOR SERVICES — VIOLATION 

20 CFR 404.975, 404.976, 404.977, and 404.977a 

SSR 65-33c 

UNITED STATES OF AMERICA v. LEWIS and HICKS, 235 F. Supp. 220 (1964) 

Whether the services performed in the preparation of a self-employment tax return are services performed 
in connection with a claim before the Secretary for which the charging of a fee would be subject to 
regulation by the Secretary under section 206 of the Act, depends upon whether the real purpose of 
determining the self-employment income is to knowingly further a claim then made or to be made before 
the Social Security Administration. 

WILSON, District Judge: 

An issue of law that merits careful consideration is raised upon behalf of the defendant Lewis with respect 
to her conviction upon Counts 3 thru 6. The defendant is charged in these counts with charging fees in 
excess of that permitted by law for services to social security applicants in connection with the claim for 
social security benefits. The defendant contends that such charges as were made by her were for work 
performed in the preparation of the subject's income or self-employment tax returns and not for any 
representation before the Social Security Administration. The defendant further contends that the law 
does not purport to authorize the Social Security Administration to regulate fees with respect to services 
performed in the filing of tax returns, including self-employment tax returns, and that charges for such tax 
services could not constitute a criminal offense. 
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The difficulty with the defendant's contentions in this respect is twofold. In the first place, a dispute of 
fact exists under the record in this case whether the fees charged were solely for services in regard to tax 
work, as testified by the defendant, or whether in fact the fees charged were at least in part for services 
rendered the social security applicant in other respects in the presentation and processing of his claim 
before the Social Security Administration. In the second place, it cannot be held as a matter of law that 
charges for services performed in regard to preparation of self-employment tax returns could not under 
any circumstances constitute a violation of the law regulating fees charged for services performed in 
connection with any claim before the Social Security Administration. 

The statute here involved, 42 U.S.C. § 406, provides in relevant part: 

"* * * The Secretary may, by rule and regulation, prescribe the maximum fees which may be charged for 
services performed in connection with any claim before the Secretary under this subchapter, and any 
agreement in violation of such rules and regulations shall be void. Any person who shall * * * knowingly 
charge or collect directly or indirectly any fee in excess of the maximum fee, or make any agreement 
directly or indirectly to charge or collect any fee in excess of the maximum fee, prescribed by the 
Secretary shall be deemed guilty of a misdemeanor * * *". 

The regulation governing fees adopted in accordance with the above statute, to the extent that the same is 
relevant to the present discussion, is as follows: 

"The fee that an attorney or other person may charge the claimant for representing him in matters before 
the social security administration must be approved by the social security administration in all cases 
except (exceptions not applicable). * * * " 

In light of the issue now before the Court, it is apparent that the significant language in the above statute 
is the phrase "service performed in connection with any claim before the Secretary". The word "services" 
does not necessarily exclude tax services. Neither does it necessarily include tax services. Rather, such 
inclusion or exclusion must depend upon the facts of the particular case. Whether a fee charged for 
preparation of the self-employment tax return would or would not be subject to regulation would depend 
upon whether, under the facts of the particular case, such service might properly be considered a "service 
performed in connection with any claim before the Secretary". If the real purpose of determining self-
employment income was to knowingly further a claim then made or to be made before the Social Security 
Administration, such would constitute a "service" the fee for which may be regulated. On the other hand, 
if there was no evidence that the real purpose of the service performed in the determination of the self-
employment income was knowingly performed in furtherance of a claim then made or to be made before 
the Social Security Administration, such work would not constitute a service the fee for which was 
subject to regulation. 

Under the record in this case there was evidence from which a jury could conclude on each count that the 
tax work performed by the defendant Lewis was in fact a service knowingly performed in connection with 
a claim before the Social Security Administration. In each instance there was evidence that (a) the 
applicant initially came to or was referred to the defendant for assistance in making a social security 
claim, (b) application was made for social security benefits immediately before or after the tax work was 
performed, (c) the tax returns filed were delinquent returns and reflected only delinquent self-employment 
tax which would have the effect of establishing social security eligibility, and (d) even though the 
defendant contended no charge was made for additional services, but only for the tax work, in most 
instances the defendant performed additional services in connection with the claim before the Social 
Security Administration. The Court is therefore of the opinion that under the record in this case a jury 
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issue existed under Counts 3, 4, 5, and 6 as to whether the fee charged by the defendant was one subject 
to regulation under 42 U.S.C. § 406. 

Having fully considered the defendants' motions for new trial, the Court is of the opinion that the motions 
should be overruled as to each count thereof. 

An order will enter accordingly. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

United States of America v. Harvey McCormick, U.S. District Court, E.D. Wisconsin, 1969 

Text of McCormick Opinion, 
issue by issue 

300 F.Supp. 1306 (1969) 
UNITED STATES of America, Plaintiff, 

v. 
Harvey L. McCORMICK, Defendant. 

No. 67-CR-155. 
United States District Court E. D. Wisconsin. 

June 24, 1969. 

Robert J. Lerner, U. S. Atty., by Thomas R. Jones, Asst. 
U. S. Atty., Milwaukee, Wis., for plaintiff. 

Leonard V. Brady, John A. Udovc, and Edmund W. 
Powell, Milwaukee, Wis., for defendant. 

Commentary 
below 

OPINION AND ORDER 1969 U.S. District Court Judgment of acquittal after 
1968 indictment and federal court bench trial 

REYNOLDS, District Judge. Judge John Reynolds was the Chief Judge of the United 
States District Court for the Eastern District of 
Wisconsin while I was a law student at the University of 
Wisconsin Law School.  Judge Reynolds had been in 
private practice for ten years, then Attorney General 
and then Governor of the State of Wisconsin. He was 
appointed by Lyndon Johnson to the federal bench 
after he ran for POTUS to oppose segregationist 
George Wallace as the Democratic Primary Stand-in 
Nominee for Wisconsin since LBJ refused to file to run 
for re-election. 

The defendant, Harvey L. McCormick, was indicted for 
knowingly agreeing for, charging, and collecting fees 
in excess of the fees permitted by law for services 
performed for various individuals in connection with 
their applications for 1307*1307 benefits under the 
Social Security Act.[*] 

The key word, as it turns out, was “knowingly” charging 
unapproved fees; the judge ruled after trial that the 
U.S. Attorney had not carried the burden of proof on 
that issue. 
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These violations were alleged to have occurred 
between November 1962 and July 1967, and related 
to agreements entered into by Mr. McCormick with 
four different individuals. 

The context:  from the beginning of the Social Security 
Act in 1935 until the 1960s amendments to the Social 
Security Act by Congress, there were no limits on 
attorneys’ fees, and it was customary to charge 33-50% 
contingent fees for representing SS claimants with 
disability claims.  Congress passed §206 of the Social 
Security Act limiting fees to 25% after review and 
approval by SSA staff. 

Trial was held to the court. 
At the trial, Count II of the indictment was dismissed. We don’t have the indictment or pleadings to know 

what Count II contained. 
Post-trial briefs have been filed by all parties. The 
court is now prepared to make its findings of fact and 
conclusions of law with regard to Counts I, III, IV, and 
V in accordance with Rule 23 of the Federal Rules of 
Criminal Procedure. 

Rule 23. Jury or Nonjury Trial 
(a) Jury Trial. If the defendant is entitled to a jury trial,
the trial must be by jury unless:

(1) the defendant waives a jury trial in writing;
(2) the government consents; and
(3) the court approves. (emphasis added).

The government, the defendant and the court agreed 
to the bench trial. 

FACTS  The defendant, Harvey L. McCormick, is a 
duly licensed attorney who practices law in 
Milwaukee, Wisconsin. Mr. McCormick 
represented all the persons referred to in the 
indictment in processing claims before the Social 
Security Administration, and in the case of each 
individual was successful in securing at least one 
award for his client. 

McCormick won Social Security for each of the 
four individuals he represented who testified in 
this case. 
Under today’s rules and those in place for SS cases 
in the 1960s, if a claimant was denied SS benefits 
and, if the attorney and the client agreed that the 
attorney would represent the client on a 
contingency basis, there was/is no fee.  However, 
if fees are not on contingency, the attorney can 
charge his hourly rate or a flat fee, but any charge 
is subject to SSA approval.  This is as true now as it 
was at the time this case was heard. 

Mr. McCormick made no claim to the Secretary 
for fees in any of these cases. 

The “Secretary” is now the “Commissioner” of SSA 
when SSA became a separate independent agency. 

Each of the clients mentioned in the indictment 
testified at the trial. All of these persons were of 
very limited education; it does not appear that 
any of them completed their grade school 
education. With the exception of Mr. Vasquez, 
whose native language is Spanish, each of the 
clients was able to read English to some extent. 
However, it was also clear that each of these 
individuals had difficulty understanding 
documents of any length. 

The common denominators of these clients is 
“very limited education” and each of them had 
difficulty understanding documents. 

Mr. McCormick entered into separate 
agreements with each of the above individuals 
referred to in the indictment with regard to the 

There were written fee agreements. 
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duration and cost of legal services to be 
performed. 
The testimony of these individuals at trial 
indicated that they were frequently unsure of 
the terms of the agreement and often did not 
understand what legal services were or that legal 
services had been performed even though there 
was not, from their point of view, a successful 
outcome. 

The clients were unsure of the terms of the 
agreements nor much else about “legal services” 
to that McCormick had done work for them, 
sometimes unsuccessfully.  

I find that Mr. McCormick did everything he 
could reasonably be expected to do to explain 
the retainer agreements involved to each of the 
clients, and each client, at the time the 
agreement was entered into, accepted the terms 
of the agreement. 

Nice lawyer. Sounds like Atticus Finch. 

Roosevelt Crawford, client.  At some point in 
1960, Mr. McCormick entered into a retainer 
agreement with Roosevelt Crawford. No written 
agreement was available at trial, and the terms of the 
agreement are not entirely clear. It does appear, 
however, that Mr. McCormick performed various 
legal services for Mr. Crawford until June 1964, 
including but not limited to assisting with a claim for 
Social Security benefits. Pursuant to this agreement, 
Mr. McCormick was paid about $1,440.00. No 
separate bill or claim for payment of attorney fees on 
the basis of his work before the Social Security 
Administration on behalf of Mr. Crawford was ever 
presented by Mr. McCormick either to the Social 
Security Administration or to Mr. Crawford. A 
substantial portion of the legal services entirely 
unrelated to the Social Security claim were 
performed after Mr. McCormick secured 1308*1308 
a previously denied Social Security award for Mr. 
Crawford. 

Roosevelt Crawford, client.  
• Attorney had a written retainer agreement

covering years 1960 to 1964.
• Retainer = $1,440 for the 4 years.
• “Various” services were performed.
• “assisted” with a SS claim for SS benefits

previously denied.
• No separate bill for the SS work was sent to

the client
• A “substantial portion of services” were

unrelated to SS claim, and
• Were even performed AFTER the attorney

won the SS claim.

Solomon Vasquez, client. In March 1965, Mr. 
McCormick entered into a retainer agreement with 
Mr. Solomon Vasquez. This agreement was modified 
in February 1966 so that Mr. McCormick would 
represent Mr. Vasquez until Mr. Vasquez was able to 
conclude his affairs in Wisconsin and return to Puerto 
Rico. It appears clear that Mr. McCormick performed 
numerous legal services for Mr. Vasquez entirely 
unrelated to the Social Security claim. These services 
were apparently still being performed at the time of 
trial in 1968. Mr. Vasquez indicated at trial that he 
was entirely satisfied with Mr. McCormick's work and 
desired to continue the relationship. Mr. McCormick 
was paid a total of $1,000.00. 

Solomon Vasquez, client. 
• Retainer agreement, 1965 to 1968.
• Modified in 1966 for client to “conclude his

affairs in Wisconsin” until client returned to
Puerto Rico

• Total fee paid for the years 1965-68 was
$1,000 retainer fee.

• Attorney performed “numerous legal services
unrelated to SS claim” but no description of
any SS services was provided.

• Services were still being performed while
attorney’s criminal trial was going on in 1968.

• Client was satisfied and wanted to continue
relationship.
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Walker B. Flowers and his wife, clients.  In June 
1966, Mr. McCormick entered into a retainer 
agreement with Mr. Walker B. Flowers. According to 
the terms of this agreement, Mr. McCormick was to 
represent Mr. Flowers and his wife until July 1, 1969, 
for the sum of $1,500.00. Mr. McCormick has been 
paid $735.00. The record indicates that Mr. 
McCormick represented, and at the time of trial was 
still representing, Mr. Flowers in matters unrelated to 
the claim for Social Security benefits. 

Walker B. Flowers and his wife, clients. 
• Retainer agreement, June 1966 to July 1969.
• Total fee per agreement = $1,500, but

attorney had been paid $735.
• Attorney represented “and was still

representing” the client at time of the
attorney’s federal criminal trial in matters
unrelated to the SS claim.

• No mention of type of SS services provided.

Hosea Rouse and his family members, clients.  
Mr. McCormick began representing Mr. Hosea Rouse 
and his family in about 1956. There was extensive 
state court litigation for which it does not appear that 
Mr. McCormick was ever paid. 
In April 1967, Mr. McCormick and Mr. Hosea Rouse 
entered into a written retainer agreement to run until 
January 1, 1968. Pursuant to this agreement, Mr. 
Rouse had the option to pay Mr. McCormick 
$7,000.00 or one-third of any lump sum recovered by 
Mr. McCormick for the client. Mr. McCormick agreed 
to represent Mr. Rouse "against any person, 
corporation, or governmental agency or government 
wherein the Client, his wife, or widow, child or 
children are entitled to or may be entitled to any 
compensation, benefits or anything of value 
whatsoever." Mr. McCormick has performed 
substantial services for Mr. Rouse unconnected with 
the Social Security claim. Pursuant to this agreement, 
Mr. McCormick has been paid $3,200.00. At the time 
of trial, Mr. Rouse indicated he was satisfied with the 
services performed by Mr. McCormick and desired 
that Mr. McCormick continue to represent him. 

Hosea Rouse and his family members, clients. 
• Representation in 1956 (before SSA fee rules

were required by statute) for “extensive state
court litigation” that attorney was not paid
for.

• Retainer agreement, April 1967 to January
1968.

• Fee paid was $3,200.
• Fee amount – option to pay $7,000 or 1/3rd of

recovery against any person, corporation or
government, for client, wife, widow, children.”

• Attorney provided “substantial services”
unconnected with SS claim.

• Client satisfied with services and wanted to
continue with attorney.

CONCLUSIONS OF LAW  If the fees collected by 
Mr. McCormick were based solely on his services 
for the various clients before the Social Security 
Administration, a violation of 42 U.S.C. § 406(a) 
has occurred. The amounts received are in 
excess of the 25 per cent of the total award 
allowed by that section. In addition, it is 
uncontested that no application for fees was 
made by Mr. McCormick to the Secretary in 
connection with the claims of any of the 
individuals referred to in the indictment.

Court finds: 
• If the only services provided were SS claims,

violation of §406 occurred – that is, SSA
Commissioner can regulate attorneys’ fees.

• Amounts paid by clients in the retainer
agreements exceed the 25% of what they each
earned in retroactive SS benefits (we have no
numbers of what the dollar amount that 25%
cap would be.

• Uncontested that no fee authorization was
made.

In the view of this court, however, a violation has not 
occurred. If the services performed were not "in 
connection with any claim before the Secretary," the 
fees charged are not subject to § 406 and the 

Court finds no violation occurred: 
• Services NOT connected to claim are not

subject to §406 and cites Lewis for that
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regulations issued thereunder. United States v. Lewis, 
235 F.Supp. 220 (E.D.Tenn.1964). In each instance, 
Mr. McCormick performed substantial legal services 
for the client which were not "services performed in 
connection with any claim before the Secretary" 
under the provisions of the Social Security Act. 

proposition that services not in connection 
with a SS claim are subject to SSA approval. 

• Attorney performed “substantial legal
services” that were not in connection with SS
claims.

Although the Secretary does have the authority to 
regulate attorney's fees for services rendered at the 
administrative level, the Secretary has no power to 
pass upon the reasonableness of any fee for 
representation other than at the administrative level. 
Britton v. Gardner, 270 F.Supp. 412 (W.D.Va. 1967). 
Consequently, the failure of Mr. McCormick to make 
application for fees, although he in fact represented 
persons before the Social Security Administration, 
cannot be per se a violation of law. 

• SSA can only regulate fees for SS claims at the
administrative level, not at federal court level,
citing Britton v. Gardner. Duh! That’s SS fees
101.

• Attorney failure to seek fee approval is “not a
per se violation”  -  which presumably means
that the job is to sort out which is which –
covered vs. uncovered services subject to SSA
fee regulations.

I find that the United States did not prove beyond a 
reasonable doubt that Mr. McCormick knowingly 
charged 1309*1309 fees "for services performed in 
connection with any claim before the Secretary" in 
excess of the maximum allowed by statute. 

• §406 requires a “knowing” violation (prove
intent?) and U.S. Attorney did not prove
beyond reasonable doubt that attorney
knowingly charged fees in excess of 25% -
failure of proof on the facts presented, not a
rejection of applicability of §406 in all cases.

The facts indicate that the fees received by Mr. 
McCormick relate to numerous other services 
performed by him which were entirely unrelated to 
the services he performed for his clients before the 
Social Security Administration. 

• Numerous other non-SSA legal services were
provided.

For all the foregoing reasons, I therefore find the 
defendant, Harvey L. McCormick, "no guilty" of the 
offenses charged in each remaining count of the 
indictment, and the said defendant, Harvey L. 
McCormick, is entitled to a judgment of acquittal. The 
clerk of court is directed to enter judgment in 
accordance with this opinion. 

• For the remaining four counts of the
indictment, attorney is “no guilty.”

• Judgment of acquittal after federal court
criminal trial.

MY GENERAL COMMENTS 
• This is not an SNT trust case, nor a tax fraud case, but a prosecution for fees for standard SS claims for

benefits denied – that is, the result would be different today for the services provided by the attorney
in SS claims for benefits that were previously denied.

• It was common at the time in the 1960s when my dad practiced law in Wisconsin for all attorneys to be
“generalists” – my dad would do everything a client wanted – traffic case, divorce case, real estate
closing, etc., sort of like my favorite old TV program, “Owen Marshall, Attorney at Law.”

• Families would hire attorneys in the 1960s “on retainer” for an annual amount, usually paid monthly,
and the family got all the services for one flat retainer fee; attorneys liked the steady income since
attorney advertising at that time was not allowed and sanctioned by disbarment. With retainer
agreements, attorneys were not hired specifically for SS claims but for anything and everything legal
that clients confronted.

• All four clients had retainer agreements, and two of the four retainer agreements covered not just an
individual, but the other family members as well.  I have never known an SNT attorney to use general
retainer agreements for individuals and family members for all legal services needed over a period of 4-
5 years.

• Lewis factors a) through d) focused on Lewis being hired specifically to perform “a service” related to a
pending claim for SS benefits, whereas in McCormick, these were all individual or family retainers over
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a period of MANY years to provide “numerous” non-SS legal services; Lewis, and the new GN POMS, 
focus on intent of the representation – was it to provide services in connection with a claim for SSA 
benefits; if an SNT is not in connection with a current claim for benefits, then the fee authorization 
rules in GN POMS do not apply (e.g., third party unfunded SNTs). 

David Lillesand, July 12, 2019 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Effective Dates: 07/29/2004 – Present   Previous | Next 
TN 11 (07-04) 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Federal Register – Rescission of Social Security Ruling 65-33c – September 2018 
Vol. 83, No. 179 / Friday, September 14, 2018 / Notices, page 46771 

SUMMARY: The Acting Commissioner of Social Security gives notice of the rescission of Social Security Rulings (SSR): SSR 
62–47; SSR 65–33c; SSR 66– 19c; SSR 67–54c; SSR 68–47c; SSR 71– 23c; SSR 72–14c; SSR 72–31c; SSR 82– 19c; SSR 86–
10c. 

DATES: This rescission is applicable on September 14, 2018.  

FOR FURTHER INFORMATION CONTACT: Dan O’Brien, Office of Disability Policy, Social Security Administration, 6401 
Security Boulevard, Baltimore, MD 21235–6401, (410) 597–1632. For information on eligibility or filing for benefits, call 
our national toll-free number, 1–800–772–1213 or visit our internet site, Social Security Online, at 
http://www.socialsecurity.gov. 

SUPPLEMENTARY INFORMATION: Through SSRs, we make available to the public precedential decisions relating to the 
Federal old-age, survivors, disability, supplemental security income, and special veterans benefits programs. We may base 
SSRs on determinations or decisions made at all levels of administrative adjudication, Federal court decisions, 
Commissioner’s decisions, opinions of the Office of the General Counsel, or other interpretations of the law and 
regulations. 

We are rescinding the following SSRs: 

• SSR 62–47—Representation of Claimant by Counsel—Fees for
Services;

• SSR 65–33c—Section 206.— Representation of Claimant—Fee for
Services—Violation;

• SSR 66–19c—Sections 205(b) and
• (g) and 206(a).—Judicial Review— Attorney’s Fee Fixed by

Administration;
• SSR 67–54c—Section 206.— Representation of Claimant—Fixing

amount of Attorneys’s [sic] Fees— Administrative and Court
Proceedings;

• SSR 68–47c—Section 206(a).— Representation of Claimant—
Attorney’s Fees—Authority to Regulate and Approve Amount;

• SSR 71–23c—Section 206.— Representation of Claimant—Fair and
Impartial Hearing;

• SSR 72–14c—Section 206(a) (42 U.S.C. 406(a)).—Representation of
Claimant—Determination of Attorney’s Fees—Administrative
Proceedings;

• SSR 72–31c—Section 206(a) and (b) (42 U.S.C. 406(a) and (b)).—
Representation of Claimant Favorable Award of Benefits to
Claimant— Determination of Attorney’s Fee;
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• SSR 82–19c—Sections 205(b), (g), and (h) and 206(a) (42 U.S.C. 405(b),
(g), and (h) and 406 (a)) Judicial Review— Attorney’s Fee Fixed by
Administration—Constitutionality;

• SSR 86–10c—Section 206(a) of the Social Security Act (42 U.S.C.
406(a)) Judicial Review—Attorney’s Fee Fixed by
Administration—Constitutionality.

These SSRs date from the early 1960s through the early 1980s, when the agency published them as policy 
interpretations binding on all components of the agency. We are rescinding these SSRs, which address due process 
rights to counsel; fees for representational services; and judicial review of representative fees, because the 
information provided therein either reflects well-established legal principles and is already reflected clearly in the 
Social Security Act or regulations, or has since been clarified in our regulations and subregulatory guidance. 

See 20 CFR 404.903(f), 404.938(b)(2) 416.1403(a)(6), 416.1438(b)(2) and 20 CFR Ch. III, Pt. 404, Subpt. R, 20 CFR 
and Pt. 416, Subpt. O, SSR 90–3c, POMS GN 03900, and HALLEX I–1–1, I–1–2.  

As such, these SSRs are redundant, outdated, or obsolete. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Effective Dates: 07/29/2004 – Present Previous | Next 

TN 11 (07-04) 

GN 03920.005 Representative's Fees Subject to SSA's Authorization (2004 to present) 
A. Policy - SSA's Authority
The Act directs the Commissioner to authorize the fee an attorney representative (hereinafter we use 
“attorney”) or non-attorney representative may charge and collect for services provided to a claimant in 
proceedings before SSA. 

B. Policy - Fee Authorization Required
A representative, attorney or non-attorney, must obtain SSA's authorization to charge and collect a fee for 
services provided in proceedings before SSA irrespective of whether (among other things): 

• the services result in an allowance, reinstatement, or disallowance action by SSA;

• the attorney/non-attorney was ever recognized by SSA as a claimant's representative, or the
individual did not deal directly with or actually contact SSA; or

• the fee is charged to or collected from the claimant or a third party (e.g., an insurance company),
unless the requirements in GN 03920.010B. are met.

C. Policy - Proceedings Before SSA
SSA considers any claim or asserted right under titles II, XVI, or XVIII of the Social Security Act, which 
results in the following, to be a proceeding before SSA for fee purposes: 

• an initial, revised, or reconsidered determination or action by a field office or processing center; or

• a decision or action by an Administrative Law Judge or an Administrative Appeals Judge,
including a decision issued after a court remand.
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D. List Of Proceedings Before SSA
Proceedings that require SSA's fee authorization include, but are not limited to, services in connection 
with: 

• an application for Social Security monthly benefits, supplemental security income (SSI) payments,
or a lump-sum death payment;

• an application for hospital insurance benefits or supplemental medical insurance benefits;

• a request to establish or continue a period of disability;

• a request to modify the amount of benefits;

• a request to reinstate benefits;

• a request to waive recovery of an overpayment, or an appeal of an overpayment waiver denial
determination; and

• a request to revise an earnings record.

To Link to this section - Use this URL: 
http://policy.ssa.gov/poms.nsf/lnx/0203920005

GN 03920.005 - Representative's Fees Subject to SSA's Authorization - 
07/29/2004

Batch run: 02/11/2016
Rev:07/29/2004

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Effective Dates: 06/25/2019 – Present Previous | Next 
TN 26 (06-19) 

GN 03920.007 Legal and Specialized Services Not Subject to Fee Authorization, June 2019 

Citations: Social Security Act, Sections 206(a)(1), 1631(d)(2). Federal Regulations Sections 20 CFR 
404.1703, 20 CFR 416.1503. 

A. When We Need To Authorize Fees
Section 206 of the Social Security Act requires us to authorize a representative’s fee when the 
representative’s services are performed “in connection with” a claim before the agency. However, the 
statute does not specify what services might be considered to have been performed “in connection with” 
a claim. 

In this section, we provide examples of some services we believe do not generally implicate this statutory 
requirement and for which we do not need to authorize the representative’s fee. Certain services are so 
specialized and unrelated to our processes (e.g., filing taxes or preparing adoption papers) that we 
generally will consider them not performed in connection with a claim. However, there may be some 
exceptions even with these types of services. If a representative performs one of the services identified in 
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section B, below, but it is performed in connection with a claim before us, the representative or claimant 
must ask us to authorize the representative’s fee via a fee petition or fee agreement before the 
representative can collect a fee . 

B. Types Of Services That May Not Require Us To Authorize The Fee
This list provides examples of services that may be performed separate from (and not in connection with) 
a claim and, if so, would not be subject to our fee authorization. Types of services that may not require us 
to authorize the fee include, but are not limited to: 

• Preparing legal documents for an adoption;

• Performing legal work in guardianships

• Advising on labor issues (e.g., occupational licensing, unemployment, equal employment
opportunity, family leave, grievances, whistleblower protection);

• Filing taxes;

• Handling inheritance matters; and

• Establishing a trust account.

C. Types Of Services That Generally Require Us To Authorize The Fee
This list provides examples of services that generally are performed in connection with a claim and, if so, 
will be subject to mandatory fee authorizations. Types of services that generally require us to authorize 
the fee include, but are not limited to: 

Providing assistance with - 

• Obtaining a replacement social security card;

• Obtaining a Medicare card;

• Applying for Social Security monthly benefits, Supplemental Security Income (SSI) payments, or a
lump-sum death payment;

• A request to establish or continue a period of disability;

• A request to modify the amount of benefits or the reinstatement of benefits;

• The application and obtaining retirement benefits;

• A request to waive recovery of an overpayment, or an appeal of an overpayment waiver denial
determination; and

• Obtaining an updated or revised earnings record.

D. Examples
The following examples are provided to help illustrate the correct policy application: 
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Example 1. 

Mary Smith, a woman whom we have found disabled under title II and allowed monthly disability benefits, 
hires an attorney, Ms. Roberts, to establish a trust with $10,000 in assets. We do not need to authorize Ms. 
Roberts’ fee for the services provided to establish the trust. 

• Explanation: An attorney may establish a trust for an individual who is already receiving benefits
without the need of our authorization of the fee he or she seeks, so long as the trust was not
established to protect continuation of SSI eligibility.

Example 2. 

Sometime later, Ms. Smith applies for SSI. She also asks Ms. Roberts to revise her trust because she has 
changed her name. The attorney can again collect a fee for the services provided on the trust due to the 
name change without our authorization. 

A month later, we notify Ms. Roberts that the trust language needs to be revised again, because as 
drafted it does not meet our requirements for exception to resource counting. She discusses the issue 
with the claims representative (CR), amends the trust, and submits the amended trust to the agency. The 
services related to amending the trust and communication with the agency are performed in direct 
connection with Ms. Smith's pending SSI claim, and fees for those services require our authorization. 

• Explanation: If a representative assists a claimant or recipient to alter an established trust for
reasons such as a name change or the death of a parent, we do not need to authorize the fee
because the legal service is not performed in connection with a pending claim or future claim and
the parties have not submitted a fee agreement or a fee petition. However, the second transaction
affects whether the assets in Ms. Smith’s trust are countable resources for SSI purposes, and
therefore her potential eligibility for benefits, so we must authorize the fee the representative may
seek for the preparation of documents or conducting business with us.

Example 3. 

Clara Waters, a grandmother, establishes a trust for Rainbow, her granddaughter through Mr. Johnson, an 
attorney. Generally, we would not need to authorize Mr. Johnson’s fee, so long as the trust was not 
established for the purpose of affecting his clients’ eligibility for benefits. 

• Explanation: An attorney may establish a trust for a minor child for many reasons. If a trust is
prepared in order to affect someone’s eligibility for benefits, we must authorize the
representative’s fee for preparation of the trust. However, if a trust is prepared for a reason
unrelated to a claim for benefits, we may not need to authorize the fee charged for preparing the
trust. Depending on the information in a claims file, we may need to obtain an explanation from
the representative or claimant if there is a question about the purpose of the trust, or about why it
was established. If a trust is prepared not in connection with a claim, but the parents later apply
for benefits and enlist the assistance of an appointed representative (the same attorney or
someone else) to prepare or provide information to us, we would authorize fees for only those
services provided in connection with a matter before us.
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Example 4. 

Frank Harris suffers from a terminal illness and files for title II disability. While Mr. Harris’ claim is pending, 
he hires attorney Lisa Park to prepare adoption papers to adopt his 14-year old stepdaughter Lillian, in 
order to establish her right to inherit from his estate. Ms. Park drafts the documents and charges Mr. 
Harris a fee for this service. We do not need to authorize the fee Ms. Park is charging. 

• Explanation: Although Mr. Harris has a pending claim before us, the attorney assisted him with
preparing adoption papers, a specialized legal service that is not in connection with the matter
pending before us (Mr. Harris’ disability claim). Therefore, we do not need to authorize the
attorney’s fee.

Example 5. 

Later, Mr. Harris also appoints Joe O'Connor, a non-attorney representative, to help him appeal the 
determination on his title II claim. Mr. O’Connor meets with Mr. Harris and they file an online appeal. Mr. 
O’Connor obtains and submits medical evidence related to his client’s disability and advises Mr. Harris 
that Lillian is entitled to child benefits. We consider Mr. O'Connor the appointed representative for Lillian, 
the auxiliary beneficiary, and we must authorize any fee Mr. O'Connor intends to charge and collect from 
either Lillian or her father for services provided to pursue eligibility for benefits. 

• Explanation: Mr. O'Connor's assistance was provided in connection with the title II claim.

Example 6. 

Pete Brown discovers, after we denied his application for title II disability benefits, that two years of self-
employment income is not posted to his earnings record. He hires tax attorney Ana Garcia to help him 
prepare and file self-employment tax returns and represent him before the Internal Revenue Service. We 
do not need to authorize a fee for Ms. Garcia's services. 

• Explanation: Ms. Garcia’s services are related to filing taxes with and appearing before the IRS and
are not rendered in connection with the title II disability claim.

Example 7. 

Dissatisfied with the denial of his title II claim, Mr. Brown requests a hearing before an administrative law 
judge (ALJ) and appoints attorney Lee Johnson to represent him. Mr. Johnson promptly files a HA-501 
(Request for a Hearing) along with medical evidence that he considers material to the disability claim. The 
hearing is scheduled, and he appears before the ALJ to present Mr. Brown’s case. We must authorize any 
fee Mr. Johnson seeks to charge or collect for his services. 

• Explanation: Mr. Johnson has provided services in direct connection with a title II claim.

E. Handling Requests To Review Fees For Services Not Subject To Our Authorization
If a claimant or representative requests us to review and approve fees for services that we believe are not 
subject to our fee authorization rules, the technician will: 

• Review the claims file and ask the claimant or representative why he or she believes that the
services were provided in connection with the claim.
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- If the technician agrees that the services were provided in connection with the claim
before us, he or she will process the fee request according to normal policy and
procedure.

- If the technician does not agree that the services were provided in connection with the
claim before us, he or she will advise the parties in writing that based on the above policy,
we do not need to review and authorize the fees and therefore the representative does
not need our authorization to collect the fee.

- The technician may seek, at his or her discretion, the assistance of a policy expert on the
issue (e.g., the agency subject matter expert on trusts, a regional attorney who handles
worker’s compensation issues, or other available agency staff with the specific expertise).

• Document the communication in the "comments" section in the Registration, Appointment, and
Services for Representatives (RASR) application, or on a Report of Contact (SSA-5002

IMPORTANT: In some instances, a representative may provide both services that are provided in 
connection with the claim before us for which we must authorize a fee, and other services that are not 
provided in connection with a claim before us for which we do not need to authorize a fee. In these 
instances, we will only authorize fees for the services performed in connection with the claim before us. 
Any fees for other services do not need our authorization. 

To Link to this section - Use this URL: 
http://policy.ssa.gov/poms.nsf/lnx/0203920007 

GN 03920.007 - Legal and Specialized Services Not Subject to Fee 
Authorization - 06/25/2019

Batch run: 06/25/2019
Rev:06/25/2019

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

SSA’s Legislative Proposals for FY 2020 - March, 2019 

16. Change the Representative Fee and Approval Process. This proposal would eliminate fee
caps, and relieve SSA of responsibility for fee approval, withholding, and payment
functions; however, it would not affect our ability to prescribe who may and may not
represent claimants. This proposal would streamline and decrease SSA’s operations and
hearings workloads, allowing employees to focus on adjudicating more cases and completing
other high priority workloads, thereby better serving the public.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 



Chapter 6—SSA’s New SNT Attorney Fee Authorization Requirement

 6–15Elder Law 2019: Delving Deeper into the Current Issues

DISCUSSION 

When SSA Fee Authorization is Not Required 

Excluded activities which do not need fee authorization.  

By “benefits” in the context of this discussion for special needs attorneys assisting disabled individuals or 
their friends and family, we must emphasis that the Social Security Administration does NOT regulate 
fees for claims for food stamps, public housing, community Medicaid, or Medicaid Long Term Services 
and Supports (nursing home) and Home and Community Based Services (Med-Waiver) benefits alone. 

 For our discussion, only if our actions result in a person acquiring or maintaining SSI benefits under Title 
XVI of the Act, even if it is a by-product of actions to maintain Medicaid or other benefits.   

Remember again that Social Security Disability Insurance (SSDI) benefits are not means tested, and 
individuals do not need a Special Needs Trust (SNT) to maintain SSDI eligibility.   

Exceptions:  State and Federal Court-Approved Attorney’s Fees 
Two specific federal regulations exempt special needs planners from seeking SSA fee authorization, one 
for guardianship proceedings and a second for other work which does not engage SSA.  “You” in the 
federal regulations refers to the SSI claimant. 

Guardianship services.  The first applies exemption is in 416.1520(e)(2) of Part 20 of the Code of Federal 
Regulations relating to guardianship services. 

20 CFR § 416.1520. Fee for a representative's services. 

(a) General. A representative may charge and receive a fee for his or her services as a
representative only as provided in paragraph (b) of this section.

(b) Charging and receiving a fee.

(1) The representative must file a written request with us before he or she may charge
or receive a fee for his or her services.

(2) We decide the amount of the fee, if any, a representative may charge or receive.

(3) Subject to paragraph (e) of this section, a representative must not charge or receive
any fee unless we have authorized it, and a representative must not charge or receive
any fee that is more than the amount we authorize.

(4) If your representative is an attorney or an eligible non-attorney, and you are entitled
to past-due benefits, we will pay the authorized fee, or a part of the authorized fee,
directly to the attorney or eligible non-attorney out of the past-due benefits, subject to
the limitations described in § 416.1530(b)(1). If the representative is a non-attorney who
is ineligible to receive direct fee payment, we assume no responsibility for the payment
of any fee that we have authorized.
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… 

(e) When we do not need to authorize a fee. We do not need to authorize a fee when:

(1) An entity or a Federal, State, county, or city government agency pays from its funds
the representative fees and expenses and both of the following conditions apply:

(i) You are not liable to pay a fee or any expenses, or any part thereof, directly
or indirectly, to the representative or someone else; and

(ii) The representative submits to us a writing in the form and manner we
prescribe waiving the right to charge and collect a fee and any expenses from
you directly or indirectly, in whole or in part; or

(2) A court authorizes a fee for your representative based on the representative's
actions as your legal guardian or a court-appointed representative.

Other state court proceedings.  The second court activity exemption is found in §416.1528 and is much 
broader that guardianship, covering representation of a party in court proceedings. But it contains the 
warning that if the attorney also provides services in the same connection (subject matter?) AND wants 
to charge for services in dealing with SSA, then fee authorization from SSA is required.  

20 CFR § 416.1528. Proceedings before a State or Federal court. 

(a) Representation of a party in court proceedings. We shall not consider any service the
representative gave you in any proceeding before a State or Federal court to be services as a
representative in dealings with us. However, if the representative also has given service to you
in the same connection in any dealings with us, he or she must specify what, if any, portion of
the fee he or she wants to charge is for services performed in dealings with us. If the
representative charges any fee for those services, he or she must file the request and furnish all
of the information required by § 416.1525.

(b) Attorney fee allowed by a Federal court. If a Federal court in any proceeding under title XVI
of the Act makes a judgment in favor of the claimant who was represented before the court by
an attorney, and the court, under section 1631(d)(2) of the Act, allows to the attorney as part of
its judgment a fee not in excess of 25 percent of the total of past-due benefits to which the
claimant is eligible by reason of the judgment, we may pay the attorney the amount of the fee
out of, but not in addition to, the amount of the past-due benefits payable. We will not pay
directly any other fee your representative may request.

[72 FR 16725, Apr. 5, 2007] 
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The Fee Authorization Options – Fee Petition Process or Fee Agreement Process  
The context.   
By the new rules for trust preparation under discussion here, the Social Security Administration (SSA) 
seeks no additional authority to approve fees for persons seeking or continuing to receive SSDI, DAC, 
Widow’s, Survivors, Retirement or other monthly benefit checks which are, under Title II (T2) of the 
Social Security Act, not means-tested benefits, meaning subject to income and resource (asset) limits for 
T2 eligibility.   

SSA sees itself as required by Congress, pursuant to Section 206 of the Social Security Act (codified at 42 
USC §406) to regulate by advance approval before you are paid, the fees you charge for assisting 
Supplemental Security Income (SSI) to acquire or continue means-tested benefits under Title XVI (T16) 
of the Act. 

There are 26,000 private Social Security attorneys who represent claimants throughout the year. In 
addition, about 5,000 non-attorneys are recognized by SSA to represent claimants in Social Security and 
SSI claims. Fee approval is required and has been since the 1960s.  It is estimated that SSA specifically 
authorizes fees in approximately 700,000 claims per year, either at the Reconsideration, ALJ Hearing, or 
Appeals Council levels. The agency’s attorneys also defend SSA in federal court Equal Access to Justice 
Act (EAJA) fee-shifting claims, and federal court fee approvals for claimant’s attorneys in approximately 
18,500 U.S. District Court cases annually. 

For our discussion we will use the non-legal terms “direct representation” by written formal 
appointment by the client as the client’s attorney at Reconsideration, ALJ, Appeals Council and federal 
court levels.  By the term “Collateral representation” we mean preparation of documents such as first 
party d4A1 individual Special Needs Trusts or completion of pooled trust joinder agreements2 that may 
affect a claimant’s right to acquire or to maintain SSI-disability benefits.3   

The terms “direct” and “collateral” are not legal terms but used here only to help us distinguish the 
different actions we may undertake to help a client acquire or continue SSI-disability benefits.   

Some of us engage in direct representation of SSI clients formally appealing denials due to an alleged 
invalid individual d4A or d4C pooled SNT.  Representation of the SSI claimant requires filing the SSA-
1696 form so we are recognized as the SSI claimant’s attorney with the right to file appeasl at the 
Reconsideration or ALJ hearing levels, or further up the appeal process to the SSA Appeals Council.  
There is no dispute that acting as an attorney for a claimant in the direct representation context clearly 
requires fee authorization. If direct payment to the attorney from the SSI claimant’s past due 
(retroactive) benefits is requested, the attorney must also file additional SSA tax and other forms to be 
recognized as a “business entity” eligible for payment of fees directly from the SSI claimant’s funds. 

1 By “d4A” we means SNTs created pursuant to 42 USC §1396p(d)(4)(A) SSI exempt trusts. 
2 By “d4C” we mean completion of Joinder Agreements to place funds in a already established pooled trust 
meeting the requirements of 42 USC §1396p(d)(4)(C).  This does not include legal services for a non-profit agency 
to create the pooled SNT itself, since that activity is nor for a specific SSI claimant but the non-profit. 
3 “SSI-disability” benefits are paid to people with low income and few resources who are disabled and age birth to 
65; “SSI-elderly” benefits are paid to people who have low income and few resources and are age 65 and above.  
SSA specifically states that SNTs do not preserve SSI-elderly benefits for persons age 65 and above without serving 
a penalty period of up to 36 months. 
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Collateral representation occurs when I prepare an individual d4A SNT or d4C Pooled Trust Joinder 
Agreement in my office.  It also applies if I am amending another attorney’s trust, as well as submitting 
documents (e.g., trusts, spend-down plans, ABLE account information) to SSA on behalf of the SSI 
Claimant. 

Two SSA Fee authorization systems.   
There are two alternate systems for securing approval of an attorney’s fee, the Fee Petition Process and 
the Fee Agreement Process. Both are options for direct representation to defend an SNT or for collateral 
trust work done to assist a claimant acquire or maintain eligibility.  

• Those of us engaged in collateral work - drafting SNTs – will probably find it more advantageous
financially to use the SSA Fee Petition Process.

• Those who are specifically appointed by the client to defend SNTs at Reconsideration or before
an ALJ on appeal, will probably, but not necessarily, find it better to use the Fee Agreement
Process.

Unfortunately, as described in Tom Bush’s excellent two volume guidebook4 for Social Security 
practitioners, 

One system, the fee petition process, is slow, burdensome, generally stingy and leaves 
inordinate discretion in the hands of decision makers.  The other system, the fee 
agreement process, provides for streamline approval and payment of attorney fees, 
works better…. 

What works best for SNT practitioners?   
As stated above, for SNT attorneys providing collateral (drafting SNTs) rather than direct legal services 
(representing the claimant on appeals), the Fee Petition Process is the only viable possibility to even 
have a chance of adequately compensating the SNT attorney.  Unfortunately.  Even for direct 
representation of claimants at the Reconsideration level, the Fee Petition Process will probably result in 
a larger fee authorization than the Fee Agreement Process.  Unfortunately, again.  For direct 
representation on SNT appeals at the ALJ or higher level, however, the Fee Agreement Process is 
significantly better. The practical aspects of the two different fee authorization systems is described 
below. 

The Fee Petition Process 

As summarized in Tom Bush’s book, Social Security Disability Practice, at §722: 

4 Thomas E. Bush, Social Security Disability Practice, published by James Publishing, is recommended by reviewers 
as “if you can only afford one Social Security guide, this is the one to get.” I agree. His chapter on attorney’s fees 
alone is 87 pages long and filled with practical advice and forms.  However, it is approached from the direct 
representation point of view, so caution is required. Secondly, the new edition does not contain reference to the 
new SSA-1693 form “Fee Agreement” – the standard agreement signed by client and attorney – that SSA published 
online in December 2018. 
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• No fee may be “received” by an attorney without first obtaining a fee authorization (though a
fee may be paid in advance into the attorney’s trust account—see §724).

• Upon petition, SSA is required to set a fee for the attorney, whether the attorney wins or
loses, unless the attorney’s agreement with the claimant does not allow for a fee under such
circumstances.

• If the attorney is successful, SSA must approve a fee that will reasonably compensate the
attorney for services rendered.

• If there are past-due benefits, SSA must certify part of them for the attorney fee and pay that
amount directly to the attorney, up to 25% of the award.

• If the attorney is successful, but there are no past due benefits, SSA must still, on petition by
the attorney, determine a fee that the attorney may collect directly from the client if the
agreement with the client allows it.

• If the fee approved is larger than 25% of the amount of past-due benefits, SSA should certify
one-fourth of the past due benefits directly to the attorney and authorize collection of the
remainder directly from the client.

• The attorney may not legally collect a fee larger than, or in addition to, the fee set by SSA

How to secure fee authorization through the Fee Petition Process.   
The good news:  all attendees of this webinar are already experts in filing fee petitions, having done so 
for guardianship proceedings and hourly rate bills to clients.  In all likelihood, modern law offices already 
have computer programs to capture time spent on cases and prepare a report of one format or another, 
that shows the very information SSA will be using to evaluate your application for fee approval.   

The federal regulations tell us what is required on an SSA fee petition. 

20 CFR § 416.1525 Request for approval of a fee. 
(a) Filing a request. In order for your representative to obtain approval of a fee for services he
or she performed in dealings with us, he or she shall file a written request with one of our
offices. This should be done after the proceedings in which he or she was a representative are
completed. The request must contain -

(1) The dates the representative's services began and ended;

(2) A list of the services he or she gave and the amount of time he or she spent on each
type of service;

(3) The amount of the fee he or she wants to charge for the services;

(4) The amount of fee the representative wants to request or charge for his or her
services in the same matter before any State or Federal court;

(5) The amount of and a list of any expenses the representative incurred for which he or
she has been paid or expects to be paid;
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(6) A description of the special qualifications which enabled the representative, if he or
she is not an attorney, to give valuable help to you in connection with your claim; and

(7) A statement showing that the representative sent a copy of the request for approval
of a fee to you.

The best news:  you may attach to your SSA-1560 form fee petition, an additional page or pages in any 
format that gives SSA the information listed in §416.1525.  SSA’s short online is PDF-fillable online and 
found at (click) SSA-1560 Petition For Authorization To Charge And Collect A Fee For Services Before The 
Social Security Administration. A hard copy of the form is attached to these materials. That SSA form is, 
in essence, almost a “cover letter” listing among other things the total fee sought, the amount held in 
your trust account, and the client’s agreement (or disagreement) to the amount of the fee.  The Fee 
Petition Process requires you provide to SSA the following items: 

• Date services began and ended
• Amount of fee sought in dollars
• Type of claim (for us click “Title XVI Disability”)
• A copy of the signed fee agreement with your client
• Disclosure of fees expected to be received by others, and any held in your trust account
• Services provided in state or federal court and amount paid or to be charged
• Notice of any disbarment, suspension of bar admission or adverse federal agency action
• Certification that you provided the claimant with a copy of the fee petition
• Itemization of the services on a separate sheet of legal services provided showing

o Dates
o Description of the services
o Actual time spent on each
o Who performed the service (you or staff), and
o Total hours

• Signature of the attorney “under penalty of perjury” that all information is correct
• Signature of claimant agreeing or disagreeing with the amount sought

SSA also has instructions on when, where and how to submit a fee petition laid out in POMS GN 
03930.020, Petitioning for Approval of a Fee for Services Provided in Proceedings Before SSA. Services 
for drafting the individual SNT or completing the pooled trust Joinder Agreement alone (no appeal), and 
typically what we do in our collateral legal services for SSI claimants, is required to be filed at the local 
(to your client) SSA office.  How do you know which office is the client’s local SSA office?  It’s determined 
by the client’s zip code, or if the client has a Representative Payee, the Rep Payee’s zip code.  The 
address of the correct local SSA office for each particular client is instantly available online using the 
“SSA Office Locator” at https://secure.ssa.gov/ICON/main.jsp.  

Who at SSA evaluates your fee petition if the claim is approved below the ALJ hearing level? 
Answer:  no one at the local SSA office (officially called a “field office” or FO in the POMS)!  The person 
you may have dealt with at the local SSA office will not be deciding the amount of your fee. 
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The responsibility of the local “Claims Representative” commonly and mistakenly called the “SSA 
caseworker” by some, is solely to receive and forward the Fee Petition to the appropriate Program 
Services Center, one of six such Processing Centers around the country.   

The correct Program Services Center (PSC) is determined based on the claimant’s age (over or under age 
54) and the first three and last two digits of the SSI claimant’s Social Security Number (SSN). You will not
have to determine where the Fee Petition should be sent; that is the function of the SSA Claims Rep.

For example, I live in the Tampa, Florida, area, but based on my SSN, my attorney would submit her Fee 
Petition for representing me to the SSA local office in Clearwater, Florida, who would forward it to the 
Great Lakes Program Services Center in Chicago, Illinois. The chance that my attorney would ever meet 
the actual PSC “fee authorizer” handling my attorney’s fee petition in a local Florida grocery store is 
probably less than getting hit by lightning in Florida, even though we’re the lightning capital of the 
world.  See 

GN 03930.015  Responsibility for Authorizing Fees Under the Fee Petition Process for Services 
Provided in Proceedings Before SSA – Jurisdiction 

A. Policy - Disposition Below The Hearing Level

In cases resolved below the hearing level, the designated reviewer in the processing center (PC) 
generally reviews the fee petition and authorizes the fee for services provided in proceedings 
before SSA. (However, note both the exception in GN 03930.015A.1.b. and the limitation in GN 
03930.015D.1.) Neither field office nor Disability Determination Services employees authorize 
fees under the fee petition process. 

NOTE: The job position assigned the responsibility for reviewing fee petitions varies among the 
PCs. 

[Emphasis in the original]. 

What standards are applied to determine the “appropriate fee”?  
At one of the six PSCs, a worker often called the “fee authorizer,” will apply the SSI fee evaluation 
regulation, 20 CFR §1525(b): 

(b) Evaluating a request for approval of a fee. (1) When we evaluate a representative's request
for approval of a fee, we consider the purpose of the supplemental security income program,
which is to assure a minimum level of income for the beneficiaries of the program, together
with—

(i) The extent and type of services the representative performed;

(ii) The complexity of the case;

(iii) The level of skill and competence required of the representative in giving the
services;

(iv) The amount of time the representative spent on the case;

(v) The results the representative achieved;
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(vi) The level of review to which the claim was taken and the level of the review at which
the representative became your representative; and

(vii) The amount of fee the representative requests for his or her services, including any
amount authorized or requested before, but not including the amount of any expenses
he or she incurred.

(2) Although we consider the amount of benefits, if any, that are payable, we do not base the
amount of fee we authorize on the amount of the benefit alone, but on a consideration of all
the factors listed in this section. The benefits payable in any claim are determined by specific
provisions of law and are unrelated to the efforts of the representative. We may authorize a fee
even if no benefits are payable.

See also GN 03930.100  Review of Itemized Services Provided Below the Hearing Level which describes 
what the fee authorizer is to do when petitions are incomplete or are to be denied, basically contact 
you, get additional information, make sure the file is complete, then cut your fee or deny it altogether.  
Exception:  if the fee requested is greater than $10,000 the matter will be referred by SSA internal staff 
to the SSA Attorney Fee Branch at the national office.  If the SNT appeal went to the ALJ or Appeals 
Council level, a whole different standard for evaluating fee petitions, found in HALLEX I-1-2-57. 

When must a Fee Petition be filed with SSA. 
 If you file the Fee Petition before all your services are completely, SSA has a standard form letter that 
you’re “premature.”  When you have completed your services, then file it promptly.   

Practical considerations in anticipation of filing a Fee Petition.  
• Obviously, you have to advise your client that you are pre-charging a flat fee (if you are, as

opposed to an hourly fee), and
• that any payment made will be placed in your trust account subject to SSA’s fee approval, and

any amount not so approved will be returned to the client.
• begin immediately to keep good time records using whichever program you use for that purpose

in other types of cases in your law firm
• you MUST have a written fee agreement with your client, and must include the statement about

retaining funds in the trust account pending fee approval and return of funds not approved by
SSA.

• Although the client’s fee signature on SSA form 1560, if you send in the Fee Petition without it,
SSA will contact the client to try to get it, or get a denial of it from the client; SSA can still award
the fee over the client’s objections, but lack of the signature will hold up the fee authorization
process.

Where do you file if you defend an SNT at an SSA ALJ Hearing or the SSA Appeals Council? 
Once a matter results in filing a Request for Hearing, even if the claim is dismissed by the claimant or the 
ALJ dismisses the claim without a hearing, the ALJ must consider the Fee Petition, so the Fee Petition is 
filed with the judge, not at the local SSA office.  

However, most of the time, you will want to use the Fee Agreement Process described below, that 
avoids having to file a Fee Petition, and results in an automatic payment from the SSI claimant’s past due 
retroactive benefits SSA has not been paying.  Given the length of time – up to two years – to get an ALJ 
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hearing, and not counting the time the client was not paid while working through the Reconsideration 
level, and delays in filing the Request for Hearing, the fee of 25% of the past due benefits can be 
substantial – a total retroactive award of approximately $23,130 with 25% of that ($5,782) being sent to 
you automatically.   

To secure the streamlined Fee Agreement Process, however, and unlike the Fee Petition Process filed 
only at the conclusion of the case, the SSA-1693 form “Fee Agreement” must be filed BEFORE any 
favorable decision is made on the claim.  If not, only the Fee Petition Process will result in payment to 
you after the ALJ reviews and orders payment of your fee. 

However, the fee generated by the Fee Agreement Process could be a paltry sum if the client is receiving 
other income, such as concurrent SSDI benefits, small pensions, earnings from employment, or other 
income which reduces the size of the SSI check to a nominal sum, say for example $100 per month 
maximum in SSI benefits.  The streamlined Fee Agreement Process normally triggers a fee of 25% of the 
past due benefits.  The sum of $100 per month results in a maximum fee of $25 per month paid from 
the SSI client’s past due benefits and will not add up to enough to adequately trigger a fee sufficient for 
the effort.    

Why we would appeal a case if the benefit at risk is only $100 per month?  Because in the majority of 
states, receipt of $1 of SSI benefits triggers automatic eligibility for SSI-related Medicaid without having 
to file a Medicaid application for community Medicaid (full coverage with no deductible or copays for 
hospital and doctor services, labs, and prescription medications) or subject oneself to a new evaluation 
by the Medicaid agency to determine if you are, or still are, “medically disabled.” 

If services were performed at the ALJ or Appeals Council level, then follow the instructions of GN 
013930.020.C.9: 

9. Where to File

Although the representative may file at any SSA office, generally he/she files the petition(s) with 
the SSA office shown below. 

• If a court or the Appeals Council issued the decision, the representative sends the
petition for administrative services to:

Office of Analytics, Review, and Oversight
ATTN: Attorney Fee Branch, Suite 805
5107 Leesburg Pike
Falls Church, VA 22041-3255

• If an Administrative Law Judge (ALJ) issued the decision, the representative sends the
petition to the ALJ, using the hearing office address.

• In other title II only and concurrent titles II and XVI cases, the representative sends the
petition to the processing center address that appears at the top right of the claimant's
title II notices (e.g., the notice of award or notice of disapproved claim).

• In title XVI only cases, the representative sends the petition to the servicing field office
(FO).
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NOTE: The servicing FO will forward the fee petition and the title XVI claims file to the 
servicing PC. Refer to GN 03930.015, Responsibility for Authorizing Fees Under the Fee 
Petition Process for Services Provided in Proceedings Before SSA – Jurisdiction, and GN 
03930.025, Receipt and Routing of Fee Petitions. 

The Fee Agreement Process 
In some sense, the easiest route is using the SSA Fee Agreement Process, which will be particularly 
advantageous in direct services cases where you are defending your SNT at the ALJ or Appeals Council 
level and the client is not receiving close to the maximum SSI monthly benefits in the interim.  The fee is 
contingent on winning, limited to 25% of the past due benefits, up to $6,000 without a fee petition for 
more than that.   

Tom Bush at §701 of his book succinctly describes the “conditions” for the Fee Agreement Process: 

The fee agreement process for obtaining approval of a fee provides for virtually automatic 
payment of your fee if: 

1) You agree to limit your fee to the lesser of 25 percent of total past-due benefits (including
combined past-due benefits in concurrent claims) or $6,000 (or such higher limit as the
Commissioner of Social Security may set under 42 U.S.C. § 406(a)(2)(A));

2) The fee agreement is signed by both the claimant and the attorney;

3) SSA receives your fee agreement before a favorable decision is issued;

4) No exception to the fee agreement process applies;

5) A favorable decision is issued;

6) The claim results in past-due benefits; and

7) There is no objection from the claimant, an auxiliary beneficiary or the decision maker.

There are a number of SSA forms that are required to be filed to trigger the automatic fee payment 
through the Fee Agreement Process.  They are: 

• SSA-1693 Fee Agreement – the standard, SSA-accepted agreement for your fee signed by you
and your client, and filed with SSA;

• SSA-1694 – Request for Business Entity Tax Information – so that SSA can know where to send
the IRS 1099 form for you fees received; it only has to be filed once for all your clients and cases;

• SSA-1695-Information for Direct Payment – directions to SSA of where to mail your fee check,
and the tax ID number; it must be filed in every case

• SSA-1696-Appointment of Representative signed by your client naming you as the
representative, and signed by you accepting the responsibility; it is filed in each individual case;

• SSA-1699 – Registration of the Representative for Direct Payment.

In sum, the forms filed just once to permanently register you as a representative are the 1694 and 1699. 
The forms to be filed in each subsequent case for each of your clients, if you wish SSA to withhold and 
guarantee your 25% contingent fee and provide direct payment of your fee to you, are the SSA’s 1693, 
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1695 and 1696.  If you only provided collateral services (drafted the trust), you only file the SSA-1560 
Fee Petition form described earlier. 

Be aware that if you want to have your fee protected and paid directly to you by Social Security, you 
must become a registered attorney, and you must be trained and agree to exclusively use the Electronic 
Records Express (ERE) system for accessing the ALJ file, and for uploading new evidence and briefs. 20 
CFR § 416.1513. Mandatory use of electronic services.  Failure to do so is a violation of the affirmative 
duties of representatives in the. Rules of conduct and standards of responsibility for representatives, 
20 CFR § 416.1540(b)(4). 

There are many other dips and do’s to navigate the Fee Agreement Process which Tom Bush explains in 
approximately 50 pages of his 87-page Chapter 7, a book which if you’re in the business of direct 
representation of claimants frequently enough, that is, defending your SNTs or others’ SNTs, I strongly 
suggest is worth having as your basic guide to getting paid. 

Not to add insult to injury, but be aware that if you want SSA to protect your fee, calculate the 25%, and 
send you a check, there is a “user fee” of $95 subtracted from your 25% fee check per the Social Security 
Protection Act of 2004 (SSPA) (Public Law 108-203). 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Our Options in Response to SSA’s Demand That We File Fee Petitions 

Last week I was offered, again, a fee of 100% of the past due retroactive benefits if I would only agree to 
take on the client.  That happens about once per month or more, at least 12-15 times per year.  Of 
course, I do not accept that offer, explaining that my fee is highly regulated by SSA, and I’m not willing to 
give up my license to practice, or perhaps my freedom if criminally convicted of accepting an 
unauthorized fee. 

In the first 20+ years of the 1935 Social Security Act, attorneys acted badly, routinely charging 33-50% of 
the clients’ retroactive awards.  In the 1960s, Congress stepped in to push SSA to require approval of 
every fee sought by attorneys or non-attorneys, and reducing the fee to 25% of the amount of the past 
due benefits in a majority of cases. 

For the first 20 years of my practice which began in 1974, there was no Fee Agreement Process and I 
had to file thousands of fee petitions to justify the 25% fee agreed to by my client.  This created a time 
burden on SSA’s ALJs.  In 1995, to lessen ALJs workload, Congress created the Fee Agreement Process 
which took ALJs out of the detailed review of day by day activities as long as we Social Security 
practitioners agree to limit our fee to 25% but with a cap, currently $6,000. The fee is now-almost an 
automatic fee in most cases. ALJs no longer have to approve detailed time records, but only whether our 
fee agreement – 25% of the past due benefits capped at $6,000 – meets SSA rules.  Even that is now 
simplified as of December 2018 with the SSA publication of a standard form fee agreement. 

However, for collateral SSI work, the Lewis case and its resulting publication of Social Security Ruling 65-
33c as Social Security “national policy” lurked in the background for the collateral legal services we 
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provided in drafting SNTs that created or preserved SSI benefits for our clients.  SSA eventually brought 
SSR 65-33c into the POMS in 2004 via GN 03920.005 Representative's Fees Subject to SSA's 
Authorization.  In that sense 2004’s GN ~.005 is the cause, and 2019’s GN ~.007 specifically applying it 
to trust drafting, is the effect. 

The Act directs the Commissioner to authorize the fee an attorney may charge and 
collect for services provided to a claimant in proceedings before SSA. Further, SSA 
policy is that SSA fee authorization a representative proposes to charge is required 
before the representative may “charge and collect a fee for services provided in 
proceedings” before SSA irrespective of whether 1) “the attorney was ever recognized 
by SSA as a claimant's representative, or 2) the individual did not deal directly with or 
actually contact SSA; or3) the fee is charged to or collected from the claimant or a third 
party” in most circumstances, and 4) “proceedings before SSA” includes any 
claim…under Title XVI…which results in an “action by a field office.” 

Some commentators disagreed in the past but some of us have long read this Social Security Ruling as 
requiring fee authorization for collateral representation, specifically for drafting SNTs or pooled trust 
joinders, which in turn required the following steps: the proposed fee be placed in our trust account 
from the outset until SSA gives permission; even if I never filed a 1696 Appointment of Representative to 
be recognized as the SSI claimant’s attorney, even if I never dealt with SSA, and even if I filed or didn’t 
file the executed SNT at the client’s local SSA office in addition to drafting the trust or pooled trust 
joinder agreement.  Causing SSA staff to have to review the SNT is, in my mind, causing “an action by a 
field office” which is under the POMS definition, a proceeding before SSA. 

The new national POMS ends the differences of opinion among the SSA Regional Offices on SNT 
attorney fee approval. 
From July 2004 (publication of POMS GN 03920.005) until June 25, 2019, there were differences 
between special needs practitioners and even differences of opinion among SSA Regional Chief Counsels 
and other SSA staff on whether SNT fees were subject to SSA approval.  Some Regional Chief Counsels, 
like the Atlanta Region, responded that they would not give us a direct answer because they do not 
issue “advisory opinions” to non-clients (us), only to their clients, the SSA staff, and some (Dallas Region) 
answered in an informal opinion that SNT fee authorization was not required.  The Regional Chief 
Counsels in SSA’s ten regional offices routinely issue “regional POMS” which are regularly published on 
numerous topics and are permitted as long as they do not conflict with a national POMS. 

Similar to splits in U.S. Circuit Courts of Appeal later settled by a U.S. Supreme Court decision resolving 
the conflict, the SSA staff informal opinions on the necessity of fee approval between the SSA Regional 
Offices has been settled by the national SSA office issuing a national POMS requiring fee authorization 
for drafting SNTs.  

Since the publication in June 2019 of POMS 03920.007 with its three trust examples, it is evident that 
SSA intends to include our trust drafting, “collateral services” as we have used that term, within its fee 
approval net requiring fee authorization as stated in its preceding 15 year old POMS section, ~.005.   
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Advocacy efforts to rescind the 2019 rule. 
Many outstanding leaders of NAELA, NOSSCR, ASNP, SNA and others are seeking to clarify SSA’s 
intentions and dissuade them from pursuing the fee-required policy for collateral services. Such efforts 
have stepped up after hearing that within a few weeks of publishing the .007 fee POMS, SSA is pursuing 
two trust-drafting attorneys located in states within the SSA Chicago Regional Office (Ohio and 
Michigan).  Mitigation efforts are ongoing, but as of this writing, there is no specific relief to report. 

What to do in the meantime.   
In the interim, the practical thing that worries me most is criminal, not civil, enforcement against me or 
other special needs attorneys while it’s all being worked out.  We don’t need more attorney victims than 
the two already being pursued by the SSA Chicago Regional Office in the first month of the new rules. 

Therefore, besides the Number 1 option, full compliance, I wonder whether it is possible as Options 2a 
or 2b to comply but request further instructions when I draft an individual SNT or complete a pooled 
joinder agreement, our most frequent scenarios (current SSI claimant gets unexpected inheritance or PI 
award) 

Option 2a (bifurcation of services in-house) would entail the following: 

1) having a separate flat fee agreement for preparation of the SNT, and

2) another hourly fee agreement for submitting the SNT to SSA (performing services before the
agency) and responding to any questions they may have,

3) sending the SNT to SSA for review as normal

4) sending with the SNT the following:

a) a separate “Fee Agreement for Submission of Documents to SSA”

b) SSA Form 1560 (Fee Petition) signed by both me and my client, indicating the
minimum fee of $250 is held in attorney’s trust account pending fee approval,

c) with the list of dates of services, description of services, and time spent, and

5) with a cover letter that “I am submitting the d4A SNT for your review, but my reading of the
confusing POMS GN 013920.007 seems to indicate that I only need fee approval if my client has
EITHER appointed me as official “representative” as defined in the Act and the published federal
regulations, which the claimant has not, OR I need fee approval from you for any of my
communications or dealings with SSA about the client.  I am holding in my trust account $250
for this communication.  I have sent this Fee Petition assuming this is the end of the
communication.  If not, I will send a supplementary Fee Petition for any additional time to
respond to your questions about the trust’s terms once my services are concluded.  But I do not
intend to file a fee petition at this time for my in-office preparation of the SNT unless you clarify
and direct me to do so within 90 days.” [Or something to that effect.]
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Bifurcating fees and fee agreements between what are services not needing fee approval and those 
needing fee approval is indicated specifically in the new POMS GN 03920.007 in the last paragraph: 

“IMPORTANT: In some instances, a representative may provide both services that are provided in 
connection with the claim before us for which we must authorize a fee, and other services that are not 
provided in connection with a claim before us for which we do not need to authorize a fee. In these 
instances, we will only authorize fees for the services performed in connection with the claim before us. 
Any fees for other services do not need our authorization.” 

To be in full compliance, I would suggest both a separate fee agreement for preparation of the SNT and 
another for submission of documents to SSA, and I would keep separate time sheets for the two 
different sets of activities.  For SSA, time sheets are THE most important thing they want to see, in my 
experience of having filed thousands of Fee Petitions with SSA at different levels. 

I would therefore NOT hold in my trust account the fee for the bulk of the work – the SNT preparation – 
but only the fee for dealing with the communications with the agency.  Cash flow is therefore less 
significantly affected while advocates try to get a final decision from SSA on suspension of the rule, or 
better, a reversal. 

I am not recommending the above procedure to anyone, just describing some thoughts of what I think 
may be within the purview of compliance with SSA’s wishes.  I am generally a conservative person and 
would probably opt to just comply (Option 1) until some agreement is worked out with SSA that Option 
2a has legs. 

The second option, I call 2b or “The Firewall,” requires two attorneys:  a Medicaid attorney who 
prepares a Medicaid Qualifying SNT, and a second non-Medicaid SS attorney, who is only paid to secure 
continued SSI benefits by forwarding the first attorney’s Medicaid trust to SSA, as follows: 

THE FIREWALL 

BILL JOHNSON:  Bill is a private attorney who limits his practice to Medicaid.  He has never done 
a Social Security or SSI disability claim, has never been to a local Social Security office, or ever 
corresponded with Social Security.  He does not assist clients acquire or continue SSI benefits.  
He does prepare trusts to help clients acquire or maintain Medicaid health insurance or other 
Medicaid benefits, complying with state Medicaid SNT rules.  Bill submits his trusts only to the 
state Medicaid agency on Medicaid transmittal forms the agency provides. The state Medicaid 
agency does not require a fee petition for Bill’s work establishing a Medicaid SNT. 

The trusts Bill creates are called, for example, “The Mary Madison Medicaid Qualifying 
Special Needs Trust per Medicaid statute, 42 USC 1396p(d)(4)(A)”   

The SNT Bill creates has no references within it to SSI or SSI rules, but complies with all Medicaid 
OBRA ’93 Medicaid rules to exempt assets held therein. 

Bill’s fee is $7,500 for the SNT.  

If any Medicaid client wants to acquire or preserve SSI as well as the Medicaid health insurance, 
Bill refers his client to any Social Security attorney, such as Larry Lutz.  
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LARRY LUTZ:  Larry clerked for the U.S. Attorney’s office in law school. Upon graduation, Larry 
took a job as a staff attorney for an ALJ at the SSA Office of Hearings Operations. After ten years, 
Larry went into private practice exclusively handling SSDI and SSI claims.  Larry has never drafted 
a simple will much less a trust in his life and wouldn’t know how to do one.  

Larry is versed in all the SSI income and resource rules and is aware that in 1999, as part of the 
Foster Care Independence Act (FCIA), Social Security adopted OBRA’93 Medicaid trusts as an 
exempt resource for SSI purposes as well.  Social Security Act as amended, Section 1613(e), P.L. 
106-169, Section 205.

Bill’s client, Mary Madison now comes to Larry with the OBRA ’93 Medicaid SNT that Bill 
Johnson prepared and Mary asks Larry to send it to the local SSA office for SNT review to 
continue her SSI monthly checks. 

Larry’s fee of $500 (placed in his trust account pending SSA approval) for meeting with Mary, 
reviewing Bill’s SNT for compliance with the 1999 FCIA, and forwarding Bill’s trust to the local 
SSA office.  Larry seeks SSA’s fee authorization by filing a SSA-1560 Fee Petition form.  

Keeping it civil.   
My concern is not fighting with SSA about this (even though my whole career is fighting against SSA 
when they improperly deny benefits to deserving clients), but hopefully keeping the fight in civil court, 
and my name not appearing in a federal criminal trial as an indicted “defendant” as happened to both 
Ms. Lewis and attorney Harvey McCormick. I do not intend to do anything illegal, but I think it fair that 
SSA clean up this messy new POMS first.  In addition, I want my client to continue to receive SSI benefits 
pending resolution of the issue because “I intend to follow the law, as soon as SSA tells me what it is.”   

The doubts about the breadth of this law are significant. As one commentator mentioned: “There are so 
many problems with this new rule, from figuring out even when it applies, to concern that SSA could 
expand it – aren’t there decisions made about buying a home, getting married, criminal  pleas that may 
be made with some thought to how it affects the client’s SSI eligibility?”  Yes, I would also, almost daily 
we advise clients on non-trust avenues for retaining SSI, including spend-down plans, ABLE, prepaid food 
and shelter, and others.  If I tell a claimant who just got a $10,000 surprise inheritance to put the funds 
in an ABLE account (if the client qualifies) must I seek approval for the consult fee where I delivered the 
good news that he doesn’t need a Special Needs Trust, doesn’t need a lawyer, but I helped him sign up 
for the ABLE account. That whole interview and sign up process takes less than one hour; getting fee 
approval for it would take 3-10 hours and months if not years before completion. 

Individual SNT practitioners have to decide for themselves what course of action to take: 

Option 1.  The safest route for any of our attorney members to just comply with the new POMS 
Example 2 as we know how SSA intended it, even though we believe SSA may have overreached. 

Options 2a (bifurcation of legal services in-house) and 2b (the firewall).  The less safe route is 
what I’ve tried to outline above – bifurcate the work assignments either in-house, with separate 
fee agreements, keep separate time records, hold the $250 fee in the attorney’s trust account 
subject to SSA approval, submit a co-signed form SSA-1560 Fee Petition for the $250, and 
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comply with what we think the rule means (our fees for the reporting to and possible further 
communication with SSA but not the SNT drafting), and request SSA to respond if it disagrees; or 
bifurcate the work through “the firewall” with separate attorneys for the Medicaid SNT to 
continue Medicaid health insurance and the chore of communicating with SSA about the 
financial change of circumstances and assuring SSI eligibility.   

If SSA then sends the letter back saying “No, you have to seek fee approval for drafting the SNT” 
then clearly we must or we assume risk for ourselves and our SSI client.  Others may still choose 
not to comply and submit legal briefs explaining why but not be surprised if Dirty Harry shows 
up at their door.  But if SSA moves to suspend the client’s benefits until the attorney complies, 
that to me is a different issue.  Frankly, I’ll comply to protect the client because I’ve had to file 
fee petitions my whole life – in guardianship court, probate court, hourly bills to my divorce 
clients, and 40+ years being under SSA’s attorney fee rules in 100% of my 3,500+  SS cases.   

I cannot see how an attorney can put his client’s monthly SSI checks, and possible loss of 
Medicaid health insurance, at risk because, from the client’s position, I simply don’t want to 
have to file a fee petition. 

Option 3.  The most dangerous route is total non-compliance.  Then Dirty Harry gets involved. 

The new rule’s onus is on us to comply, that is, the rule is self-enforcing, not on SSA to learn about us 
and come after us before we comply, so option 3 is not my choice.  I tell SSI claimants every day to come 
forward to comply with the reporting responsibilities when new funds show up, not waiting until they’re 
caught by SSA.  When and if SSA does decide to come after one of us, it may be through seeking a 
federal criminal indictment, like what happened to tax preparer Lewis and attorney Harvey McCormick. 
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By using the second-safest route, Option 2, are we at least sufficiently complying until the rule is 
confirmed, suspended, or withdrawn as our advocates have described that SSA may consider as of this 
week?  I cannot answer that question for anyone but myself. 

The Irony of SSA’s wishes to leave the fee approval business? 
The most interesting thing, to me, is that while SSA is promulgating an almost undecipherable rule to 
cast an almost limitless net to require fee approval for collateral services, at the same time, SSA is asking 
Congress to get out of the entire business of fee approval - including fee withholding to protect 
attorneys’ fees, fee calculation of fees, and direct fee payment to attorneys.   

While that would be wonderful for SNT attorneys – no fee approval issues – it would be devastating to 
SSA practitioners who would have no guarantee that they would be paid by the claimant even after 
winning their case.  And ultimately to the clients. 

Claimants are victims of the system in so many ways (e.g., you must prove your case using medical 
evidence, but if you’ve lost your job and income, and your employer’s health insurance, and you live in a 
state without Medicaid Expansion, you can’t get medical treatment and medical records to prove your 
disability)  Joseph Heller should be proud of this Catch-22. 

SSA’s leaving the fee approval business would cause Social Security claimants to suffer because, in all 
likelihood, many (the majority?) of SSA practitioners would move on to another specialty, as estate tax 
planners have recently done. 

Leaving claimants without lawyers to correct the frequent mistakes of the complicated SSA disability 
determination process is something I cannot support even if it would resolve the issue of my fees for 
collateral services.  I would rather have my fees cut than have my clients’ valid claims denied. 
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FORMS 
When using the SSA Fee Petition Process 

Form SSA-1560 | Petition For Authorization To Charge And Collect A Fee For Services Before The Social 
Security Administration 

An attorney or other representative who wants to charge or collect a fee for services 
provided in connection with a claim before the Security Administration (SSA) is 
required by law to first obtain SSA's approval of the fee. 

The only exceptions are when: 

A third-party entity, which includes but is not limited to nonprofit organizations or 
government agencies, pays the fee and any expenses from its own funds and the 
claimant incurs no liability, directly or indirectly, for the cost of such services and 
expenses; and 

The representative submits to us a Form SSA-1696 (or a written statement) waiving 
the right to charge and collect a fee and expenses from the claimant or any auxiliary 
beneficiaries; or 

A court authorizes a fee for services provided as a legal guardian or a court-appointed 
representative. 

A representative who has provided services in a claim before both SSA and a court of 
law may seek a fee from either or both, but generally neither has the authority to set a 
fee for services provided before the other. When using the fee petition process, the 
representative should request fee approval only after you complete all services for the 
claimant and any auxiliaries. You have the option to petition either before or after 
Social Security effectuates the determination(s). 

Where to send this form 

You must give the claimant a copy of the fee petition, each attachment and retain a 
copy for your records. Although you may file a fee petition at any Social Security 
office, you generally file the petition with the office shown below: 

• If a court or the Appeals Council issued the decision, send the petition to:

Office of Analytics, Review, and Oversight, Social Security Administration
Attn: Attorney Fee Branch,
Suite 601
5107 Leesburg Pike
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Falls Church, VA 22041-3255 

• If an Administrative Law Judge issued the decision, send the petition to him or
her using the hearing office address.

• In most other cases, send the petition to the processing center address that
appears at the top right of the claimant’s title II notice, or in a title XVI only
case, to the servicing field office.

When using the SSA Fee Agreement Process 

Forms filed only once to register with SSA for Direct Fee Payment to You by SSA 
 to be able to receive direct payment of your fee from all your various clients’ past due benefits: 

• SSA-1694 – Request for Business Entity Taxpayer Information – so that SSA can know where to
send the IRS 1099 form for fees you’ve been paid by SSA. 

• SSA-1699 – Registration for Appointed Representative Services and Direct Payment

Forms to file in each case if you want to trigger direct payment 
from past due benefits of a particular client: 

• SSA-1693 Fee Agreement for Representation Before the Social Security Administration  – the
standard, SSA-accepted agreement for your fee signed by you and your client, and filed with
SSA;

• SSA-1696-Appointment of Representative signed by your client naming you as the
representative, and signed by you accepting the responsibility; it is filed in each individual case;

• SSA-1695-Identifying Information for Possible Direct Payment of Authorized Fees – directions
to SSA of where to mail your fee check, and the tax ID number; it must be filed in every case
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Telephone  Number

Claimant’s Social Security Number

REPRESENTATIVE’S INFORMATION
Representative’s Business Address Telephone Number

(              ) 

City                                                                                     State Zip/Postal Code

Country - if outside U.S.

6. Have you been disbarred or suspended from a court or bar to which you 
were previously admitted to practice as an attorney?  If “yes,” please explain 
on a  separate page or pages.

YES NO

7. Have you been disqualified from appearing before a Federal program 
or  agency?  If “yes,” please explain on a separate page(s). YES NO

8. Have you provided the claimant with a copy of this fee petition? YES NO

I declare under penalty of perjury that I have examined all the information on this form, and on any  
accompanying statements or form, and it is true and correct to the best of my knowledge. 
Representative's Signature Date

Organization's Name (If you performed the services before SSA and you are affiliated with the business, entity, firm or 
organization on your 1699, enter the full name here.)

CLAIMANT’S STATEMENT

I understand that I do not have to sign this petition or request. It is my right to disagree with the amount of the fee 
requested or any information given, and to ask more questions about the information given in this request (as explained in 
the instructions). I have marked my choice below

I agree with the fee, which my representative is asking to charge and collect. By signing this request, I am not 
giving up my  right to   disagree later with the total fee amount the Social Security Administration authorizes my 
representative to charge and collect.
I do not agree with the requested fee or other information given here, or I need more time. I understand I must 
call, visit, or  write to SSA within 20 days if I have questions or if I disagree with the fee requested or any 
information shown (as explained in the  instructions).

[Note: The following is optional. However, SSA can consider your fee petition more promptly if your client knows and 
already agrees with the amount you are requesting.]

Form SSA-1560 (10-2017)

Appointed Representative's Rep ID

Date

Zip/Postal Code

(             ) 

State

Claimant's Signature

Country - if outside U.S.

City                                                                                        

Claimant's Address 
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Form SSA-1693 (12-2018) 
Social Security Administration

Page 1 of 5 
OMB No. 0960-0810

INSTRUCTIONS FOR COMPLETING FORM SSA-1693 
Keep a copy of this form for your records.

File Form SSA-1693 only if you are submitting or have submitted a notice of appointment (i.e., SSA-1696 or equivalent writing) on 
an active claim or issue pending decision with us.

In this document, “you” means the claimant, beneficiary, auxiliary beneficiary or spouse. 

Requesting a fee for representational services
Your representative may ask for a fee for the services he or she provided in your claim.  Not all representatives ask for a fee, and 
some only charge a fee if they win your case. To charge you a fee for services related to your claim(s), your representative 
generally must obtain our approval. Your representative can do that by submitting a fee agreement (you may use this form) or a 
fee petition.  You and your representative choose which of these two processes to use. For more information on fees, fee 
processes and our rules, visit our website at www.ssa.gov/representation.

Representatives who seek direct payment of their fee must first register with us. For more information on representative 
registration visit us on-line at www.socialsecurity.gov/ar, contact us at 1-800-772-1213 (TTY 1-800-325-0778), or contact your 
local Social Security office. 

Registration

Your representative must file your fee agreement before we decide your case. If you or your representative submit the fee 
agreement after our decision, we will disapprove your fee agreement.

When to file a fee agreement

Under the terms of a fee agreement, you will pay an amount up to 25 percent of your total past-due benefits or an amount set by 
us, whichever is less. You must pay the fee we authorize. Your dependents or your auxiliary beneficiaries will also pay a fee 
unless they have their own representation. You may also have to pay: 
•   Fees authorized by a Federal court for services your representative provided during the court proceedings, and
•   Any “out-of-pocket” expenses your representative may incur (e.g., costs for making copies of a doctor's or hospital's records). 

Note: These fees and expenses do not require our authorization.

What you have to pay

Although representatives may only use either a fee agreement or a fee petition in each case (they are mutually exclusive), you 
and your representatives can limit the effect of a fee agreement to a certain appeal level. Representatives can file a fee petition if 
your case is appealed beyond the specified administrative level. You and your representative can choose this option on the 
attached form.

Two-tiered fee agreements

Your representative may accept money from you before we authorize a fee as long as he or she holds it in a trust or escrow 
account according to our rules and policy. If you choose to enter into the trust or escrow agreement with your representative, you 
may willingly deposit the money in the trust or escrow account.

Trust and escrow accounts 

We collect information on payments your representative may receive from a third party for services he or she provided to you 
during the administrative proceedings. These fees may be in lieu of your fee payment, or may be in addition to your payment. We 
may consider these payments during our authorization process to determine if we need to authorize these fees under our rules. 
All statutory and regulatory rules continue to apply in situations involving third-party payments.

Third-party payments

If your representative is eligible under our rules to receive an authorized fee directly from us, we usually withhold 25 percent of 
your TII/TXVI past-due (retroactive) benefits for direct payment of that fee. However, you must pay your representative the 
authorized fee directly if:
•   the amount of the fee we approve is more than the amount held for you in a trust or escrow account, or more than the amount 

we can pay to your representative from your past-due benefits, 
•   we did not withhold past-due benefits,
•   your claim did not result in past-due benefits, 
•   your representative is not eligible under our rules for direct payment of the fee from us, 
•   you ended the appointment of the representative before we issued a favorable decision, 
•   your representative withdrew from representing you before we issued a favorable decision,

Withholding of funds and direct payment to your representative
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•   we withheld but later released your past-due benefits to you because your representative did not:

 ask for our approval of a fee until 60 days after the date of your notice of award, or 
 timely tell us that he or she planned to ask for a fee

You and your representative must sign and date this form. If you are appointing multiple representatives, all of your 
representatives who intend to seek a fee for services provided on your claim must sign on a single fee agreement for the fee 
agreement to be approved. They may use the last page for this purpose.

Signatures

Privacy Act Statement - Collection and Use of Personal Information

Sections 206 and 1631(d) of the Social Security Act, as amended, allow us to collect this information. Furnishing us this 
information is voluntary. However, failing to provide all or part of the information may affect the amount of fees authorized for 
services rendered before us.

We will use the information to authorize fees for services rendered to the claimant named on the form. We may also share the 
information for the following purposes, called routine uses:

• To a claimant’s representative to the extent necessary to dispose of a fee petition or fee agreement; except for
pre-decisional deliberative documents, such as analyses and recommendations prepared for the decision-maker;

• To contractors and other Federal agencies, as necessary, for the purpose of assisting the Social Security Administration 
in the efficient administration of its programs; and

• To the Internal Revenue Service and to State and local government tax agencies in response to inquiries regarding 
receipt of fees we paid directly starting in calendar year 2007.

In addition, we may share this information in accordance with the Privacy Act and other Federal laws. For example, where 
authorized, we may use and disclose this information in computer matching programs, in which our records are compared with 
other records to establish or verify a person’s eligibility for Federal benefit programs and for repayment of incorrect or delinquent 
debts under these programs.

A list of additional routine uses is available in our Privacy Act System of Records Notices (SORN) 60-0003, entitled Attorney Fee 
File, as published in the Federal Register (FR) on January 11, 2006, at 71 FR 1803; 60-0089, entitled Claims Folders Systems, as 
published in the FR on April 1, 2003, at 68 FR 15784; and 60-0325, entitled Appointed Representative File, as published in the
FR on October 8, 2009, at 74 FR 51940. Additional information and a full listing of all our SORNs are available on our website at 
www.ssa.gov/privacy.

Paperwork Reduction Act Statement
This information collection meets the clearance requirements of 44 U.S.C. § 3507, as amended by Section 2 of the
Paperwork Reduction Act of 1995.  You do not need to answer these questions unless we display a valid Office of Management 
and Budget (OMB) control number.  We estimate that it will take about 7 minutes to read the instructions, gather the facts, and 
answer the questions. You may send us comments on our time estimate to: SSA, 6401 Security Boulevard, Baltimore, MD 
21235-6401. Send only comments relating to our time estimate to this address, not the completed form.

References
•   18 U.S.C. §§ 203, 205, and 207, 
•   26 U.S.C. §§ 6041 and 6045(f) 
•   42 U.S.C. §§ 406(a), 1320a-6, and 1383(d)2) 
•   20 CFR §§ 404.1700 et. seq. and 416.1500 et. seq.
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Representative's Phone Number

Form SSA-1693 (12-2018) 
Social Security Administration

Page 3 of 5 
OMB No. 0960-0810

Fee Agreement for Representation Before the Social Security Administration

General Information

You may use this form to file an agreement between you and your representative(s) to seek our authorization of the fee for 
services your representative(s) will provide before us. Section 206 of the Social Security Act limits the fee we authorize under a 
fee agreement to 25 percent of your past-due (retroactive) benefits or a maximum dollar amount we set, whichever is less. As of 
2018, the maximum is $6000. Your dependents or auxiliary beneficiaries who do not have their own representation will also be 
liable for a fee. This form does not limit you and your representative(s) from agreeing to any additional terms unrelated to the fee. 
Requesting, receiving, or keeping a fee in excess of the legal limit or in excess of what we authorize is unlawful and may lead to 
sanctions for your representative(s).

Representative's Information

Representative's Rep ID

First Name Initial Last Name

Representative's Mailing Address

City State ZIP/Postal Code

Country/Area Code Phone Number

Alternate Phone Number (Optional)

Phone NumberCountry/Area Code

First Name Initial Last Name

Claimant's Mailing Address

City State ZIP/Postal Code

Claimant's Phone Number Alternate Phone Number (Optional)

Country/Area Code Phone Number Phone NumberCountry/Area Code

Claimant's Social Security Number

- -

Claimant's Information
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Claimant's Social Security Number Principal Appointed Representative's Rep ID

- -
Standard Fee Agreement

or

Choose One:

I agree to pay the maximum fee as stated in the preceding paragraph. ($6000 as of 2018). 

I agree to pay less than the maximum $ %.

If SSA favorably decides my claim(s) and the decision results in past-due (retroactive) benefits, I agree to pay my 
representative(s) a fee that does not exceed the lesser of 25 percent of my past-due benefits or the maximum dollar amount 
allowed under the Social Security Act Section 206(a)(2), or such higher amount set by the Commissioner of Social Security based 
on the date Social Security Administration (SSA) authorizes my representative’s fee.

Read and acknowledge the following: 
I understand that I, my eligible spouse, any affected auxiliary beneficiary, my representative or the decision maker
have the right to protest the fee authorized under this fee agreement, in writing, within 15 days from the authorization.

I understand that my representative may still request a fee even if my case does not result in past-due benefits, or the decision is 
not favorable. If the fee agreement cannot be approved because there are no past-due benefits or for other reasons, my 
representative may file a fee petition to request that SSA authorize a fee. I also understand that if there are no past-due benefits 
withheld, if not enough past-due benefits are withheld, or if my representative is not eligible for direct payment by SSA, I will be 
responsible to pay the authorized fee to my representative(s) directly. SSA does not authorize out-of-pocket costs and expenses 
for which I am responsible to pay directly to my representative. 

Claimant's Initials

Two-Tiered Fee Agreement

If SSA favorably decides my claim(s) above the                                           administrative level, this fee agreement is void and my 
representative(s) may seek a higher fee by filing a fee petition. SSA must authorize this fee.

Escrow/Trust Accounts or Third-party Payments

My representative will receive a fee from another party (e.g., state, county, private entity) for

With my consent my representative(s) has/have or will establish an escrow/trust account in the amount of $

$
and I will have no financial responsibility to pay any fee, unless SSA authorizes the total fee.

Claimant and Representative Signatures

Only representatives who have been properly appointed can be authorized to receive a fee. The claimant and any appointed 
representative not waiving a fee are each required to sign this fee agreement.

Claimant's Signature Date

DatePrincipal Representative's Signature
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This page is optional  - Use only if multiple appointed representatives want to sign the same fee agreement.

Representative's Rep ID

Form SSA-1693 (12-2018)

Additional Signatures

Page 5 of 5

Claimant's Social Security Number Principal Appointed Representative's Rep ID

- -

Additional Appointed Representative's Names and Signatures
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Form SSA-1694  (01-2019) Page 1

Social Security Administration
Form Approved 

OMB No.  0960-0731

Request for Business Entity Taxpayer Information
BUSINESS INFORMATION

Employer Identification Number (EIN)

Name of the Business Entity

Tax Mailing Address 
P.O. Box, Street, Apt., or Suite No.

City State

ZIP Code or Postal Zone

Country

PERJURY STATEMENT
I declare under penalty of perjury that I have examined all of the information on this request and it is true to the best of 
my knowledge. I am aware that if I knowingly and willingly make any false representation about any material fact 
provided herein or knowingly and willingly make any false representation to obtain information from Social Security 
records, and/or attempt to deceive the Social Security Administration as to my true identity, I could be criminally 
punished by a fine or imprisonment or both.

Printed Name

Date

/ /

Contact Name Phone Number (including area code)

FOR AGENCY USE ONLY:

Signature
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IMPORTANT INFORMATION
Purpose of Form
The Social Security Administration (SSA) is required to file an information return (i.e., Form 1099-MISC) with the Internal 
Revenue Service (IRS) when payments of $600 or more have been made to appointed representatives associated with a 
business entity as employees or partners. In order to meet this requirement, SSA must obtain the name, employer identification 
number (EIN), and address of the business entity.

Instructions for Completing the Form
Employer Identification Number
Please enter your EIN. If you do not have an EIN, please apply for one immediately by filing an SS-4, Application for Employer 
Identification Number, with the IRS. You can apply for an EIN online by accessing the IRS website at www.irs.gov.
Name of Business Entity
Enter your business name as shown on required Federal tax documents. Normally, this will match the name used when you filed 
a Form SS-4 to apply for an EIN.
Tax Mailing Address 
Please enter your tax mailing address. SSA will mail Form 1099-MISC to you at this address if payments of $600 or more are 
made to appointed representatives associated with your business entity during a tax year.

Privacy Act Statement 
Collection and Use of Personal Information
Sections 206(a) and 1631(d) of the Social Security Act, as amended, allow us to collect this information.  Furnishing us this 
information is voluntary.  However, failing to provide all or part of the information may prevent you from serving as an appointed 
representative. 
  
We will use the information to identify appointed representatives associated with a business entity as employees or partners, and 
to facilitate issuance of appropriate return information for reporting purposes.  We may also share your information for the 
following purposes, called routine uses:  
   
 •  To the Internal Revenue Service to permit its auditing of our compliance with the safeguard   
                provisions of the Internal Revenue Code of 1986, as amended; and 

  
•  To contractors and other Federal Agencies, as necessary, for the purpose of assisting the Social 
   Security Administration in the efficient administration of its programs. 
  

In addition, we may share this information in accordance with the Privacy Act and other Federal laws.  For example, where 
authorized, we may use and disclose this information in computer matching programs, in which our records are compared with 
other records to establish or verify a person's eligibility for Federal benefit programs and for repayment of incorrect or delinquent 
debts under these programs. 
  
A list of additional routine uses is available in our Privacy Act System of Records Notice (SORN) 60-0325, entitled Appointed 
Representative File, as published in the Federal Register (FR) on October 8, 2009, at 74 FR 51940.  Additional information, and a 
full listing of all of our SORNs, is available on our website at www.ssa.gov/privacy.

Paperwork Reduction Act Statement
This information collection meets the requirements of 44 U.S.C. 3507, as amended by section 2 of the Paperwork Reduction Act 
of 1995. You do not need to answer these questions unless we display a valid Office of Management and Budget control number. 
We estimate that it will take 20 minutes to read the instructions, gather the facts, and answer the questions. SEND THE 
COMPLETED FORM TO YOUR LOCAL SOCIAL SECURITY OFFICE. The office is listed under U.S. Government agencies 
in your telephone directory or you may call Social Security at 1-800-772-1213. You may send comments on our time 
estimate above to SSA, 6401 Security Boulevard, Baltimore, MD, 21235-6401. Send only comments relating to our time 
estimate to this address, not the completed form.

Form SSA-1694  (01-2019) Page 2
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Form SSA-1695-F3 (02-2019)
Discontinue Prior Editions 
Social Security Administration

Page 1 of 3 
OMB  No. 0960-0730

Identifying Information for
Possible Direct Payment of Authorized Fees

Information About the Claimant

First Name Middle Name

Last Name Suffix Social Security Number

Wage Earner's Name (if different than above) Wage Earner's Social Security 
Number (if different)

Type of Benefits Title II (RSDI) Title XVI (SSI)

Information About You, the Representative

Name Social Security Number

P.O. Box, Street, Apt., or Suite No. City

State ZIP Code or Postal Zone Country

Phone Number (including area code) Fax Number (optional)

Employer Identification Number (EIN), if applicable. If you are representing the claimant(s) as a partner or an employee of a firm 
or other business entity, you may provide the EIN of the firm or business. See instructions on Page 2 for more information.

Information About Other Claimants You are Representing in connection with this Claim

List below the Social Security Numbers and names of all other claimants not mentioned above. If all claimants will not fit on this 
form, list on a separate form or blank paper.

Claimant's Social Security Number Claimant's Name
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Form SSA-1695-F3 (02-2019) Page 2 of 3 

Important Information

Purpose of Form

An attorney or other person who wishes to charge or collect a fee for providing services in connection with a claim before the 
Social Security Administration (SSA) must first obtain approval from SSA. The request for appointment is generally made using 
the SSA-1696-U4, Appointment of Representative, or equivalent written statement. An attorney or other person who wishes to 
receive direct payment of authorized fees from SSA must have completed an SSA-1699, Registration for Appointed 
Representative Services and Direct Payment, in order to provide the identifying information that will be used to process these 
direct payments, including the possible use of direct deposit to a financial institution, and to meet any requirements for issuance 
of a Form 1099-MISC. It is important to complete a new SSA-1699 whenever there are changes to identifying information. In 
addition, an attorney or other person must complete this SSA-1695, Identifying Information for Possible Direct Payment of 
Authorized Fees, for each claim in which a request is being made to receive direct payment of authorized fees.

Instructions for Completing the Form

Claimant Information - Please provide the Social Security Number (SSN) and name of the claimant that you will represent 
before SSA.

Wage Earner Information - If the claim is being filed on the Social Security record of someone other than the claimant, please 
provide the SSN and name of that wage earner.

Type of Benefits Information - Please specify the type of benefits for which you are representing the claimant(s). 

Representative Information - Please enter your SSN and name as shown on your Social Security card and your mailing 
address. If you have changed your last name (e.g., due to marriage), please contact your local SSA office to make this change to 
your Social Security record. In addition, if you are representing the claimant(s) as a partner or employee of a firm or other 
business entity, you may provide the EIN of that entity. This will allow SSA to issue a Form 1099-MISC to that entity to reflect that 
the direct payment of authorized fees you receive is actually income to that entity for tax purposes.

Information About Other Claimants - If you are representing other claimants in this claim that are not mentioned above, please 
provide their SSNs and names. If there are more than five individuals, please provide this information on a separate attachment 
to this form.
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Form SSA-1695-F3 (02-2019) Page 3 of 3 

Privacy Act Statement 
Collection and Use of Personal Information

Sections 206(a) and 1631(d) of the Social Security Act, as amended, allow us to collect this information. Furnishing us this 
information is voluntary.  However, failing to provide all or part of the information could result in nonpayment for your service. 

We will use the information to facilitate direct payment of authorized fees and meet any requirement to issue a Form 1099-
MISC, pursuant to 26 United States Code (USC) 6041 and 26 USC 6045(f), under the Internal Revenue Service (IRS).  We 
may also share your information for the following purposes, called routine uses:

• To the Department of the Treasury, IRS, as necessary, for the purpose of auditing the Social Security 
Administration's compliance with safeguard provisions of the Internal Revenue Code of 1986, as amended; and

• To a third party, as necessary, information relating to the qualifications and suitability of representative payees or 
representative payee applicants to serve as representative payees, or their use of the benefits paid to them under 
section 205(j) or section 1631(a) of the Social Security Act. 

In addition, we may share this information in accordance with the Privacy Act and other Federal laws.  For example, where 
authorized, we may use and disclose this information in computer matching programs, in which our records are compared 
with other records to establish or verify a person's eligibility for Federal benefit programs and for repayment of incorrect or 
delinquent debts under these programs. 

A list of additional routine uses is available in our Privacy Act System of Records Notices (SORN) 60-0003, entitled Attorney 
Fee File as published in the Federal Register (FR) on January 11, 2006, at 71 FR 1803 and 60-0222, entitled Master 
Representative Payee File as published in the FR on April 22, 2013, at 78 FR 23811.  Additional information and a full listing 
of all our SORNs are available on our website at www.ssa.gov/privacy.

Paperwork Reduction Act Statement

This information collection meets the requirements of 44 U.S.C. § 3507, as amended by section 2 of the Paperwork
Reduction Act of 1995.  You do not need to answer these questions unless we display a valid Office of Management and 
Budget (OMB) control number.  We estimate that it will take about 10 minutes to read the instructions, gather the facts, and 
answer the questions.  Send only comments relating to our time estimate above to:  SSA, 6401 Security Blvd, Baltimore, 
MD  21235-6401.
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Form SSA-1699 (09-2013) 

Registration for 
Appointed Representative Services and Direct Payment

Purpose of Form
Complete this form if you:

• Complete this form and fax it to the Office of Central Operations at 1-877-268-3827.  Do not fax more than one 
Form SSA-1699 at a time.

• You will receive a notice containing your Representative Identification (Rep ID) once your initial registration is 
complete.  Allow 2 to 3 weeks to receive your notice. 

• If you are currently suspended or disqualified from representing claimants in dealings with the Social Security 
Administration, you may not register until your suspension has ended or we have reinstated you.

• You must update your registration by completing a new form if your personal, professional, or business affiliation 
information changes including information related to disbarments, suspensions, or sanctions.

• We may return incomplete or inaccurate forms.

• For more information, please call 1-800-772-6270 or visit our website at www.socialsecurity.gov/ar. If you are 
hearing impaired, call our TTY number at 1-800-325-0778. You may also visit your local Social Security office.

• want to register for direct payment of fees,
• registered for direct payment of fees prior to 10/31/2009 and need to update your information,

• registered as an appointed representative on or after 10/31/2009 and need to update your information,  or
• received a notice from the Social Security Administration instructing you to complete this form.

NOTE: If you are not in the business of providing services to Social Security claimants and beneficiaries, but will be 
appointed as a representative for a relative, friend, or other acquaintance, YOU DO NOT NEED TO COMPLETE THIS 
FORM. 

This form also collects information necessary to conform to Internal Revenue Code sections 6041 and 6045(f), which 
require us to issue IRS Form 1099-MISC to individuals who represent claimants and receive direct payment of $600 or 
more during a tax year.

General Information and Instructions

Explanation of Terms for Completing This Form
• Representative – an attorney or individual other than an attorney who meets all of our requirements and is 

appointed to represent claimants in dealings with us.

• Representative Identification (Rep ID)  – a 10-character ID that we assign. You will use this Rep ID in lieu of your 
Social Security Number (SSN) if you need to update information on this form.
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Privacy Act Statement 
Collection and Use of Personal Information

Sections 206(a) and 1631(d) of the Social Security Act, as amended, authorize us to collect this information. The 
information. We will use the information you provide to facilitate direct payment of authorized fees and to meet the 
reporting requirements of the law. 

The information you furnish on this form is voluntary.  However, failure to provide the requested information will prevent 
you from serving as an appointed representative. 

We generally use the information you supply for the purpose of facilitating payments. However, we may use it for the 
administration and integrity of Social Security programs. We may also disclose information to another person or to 
another agency in accordance with approved routine uses, which include but are not limited to the following: 

  

1.   To enable a third party or an agency to assist Social Security in establishing rights to Social Security benefits and/
or coverage; 

2.   To comply with Federal laws requiring the release of information from Social Security records (e.g., to the 
Government Accountability Office and Department of Veterans' Affairs); 

3.   To make determinations for eligibility in similar health and income maintenance programs at the Federal, State, 
and local level; and 

4.   To facilitate statistical research, audit or investigative activities necessary to ensure the integrity of Social Security 
programs.  

  

We may also use the information you provide in computer matching programs. Matching programs compare our records 
with records kept by other Federal, State, or local government agencies. Information from these matching programs can 
be used to establish or verify a person's eligibility for Federally-funded or administered benefit programs and for 
repayment of payments or delinquent debts under these programs. 

Additional information regarding this form, routine uses of information, and our programs and systems, is available on-line 
at www.socialsecurity.gov or at your local Social Security office. 

 

Paperwork Reduction Act Statement 
This information collection meets the requirements of 44 U.S.C. § 3507, as amended by section 2 of the Paperwork 
Reduction Act of 1995. You do not need to answer these questions unless we display a valid Office of Management and 
Budget control number. We estimate that it will take 20 minutes to read the instructions, gather the facts, and answer the 
questions.  You may send comments on our time estimate, not the completed form, to SSA, 6401 Security Boulevard, 
Baltimore, MD, 21235-6401  

 

Form SSA-1699 (09-2013) 
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Form SSA-1699 (09-2013)   
Destroy Prior Editions

Social Security Administration

REGISTRATION FOR APPOINTED REPRESENTATIVE SERVICES AND DIRECT PAYMENT

 Form Approved 
OMB No. 0960-0732

1

Complete all sections that apply to you.  We will return incomplete or inaccurate forms.

Section I:  Your Personal Identification and Home Contact Information
 All fields in this section are required unless indicated as optional.  For your protection, we collect your home contact 

information to check against our records. 
 If you need to update information you provided on or after 10/31/09, include your name, Rep ID, and all information that has 

changed. You must attest, sign, and date the updated form. 
    Enter your name in the boxes below exactly as it appears on your Social Security card.  If you want to use a different name,    

contact your local Social Security office to change the name currently in our records.  You must either receive a new card or    
receive confirmation that we processed your name change prior to completing this form. 

  If you registered as an Appointed Representative on or after 10/31/09 and need to update your information,  
enter your Rep ID below: 

    
  

Your First Name Your Middle Name

Your Last Name     Your Suffix (if any)

Your Date of Birth (MM/DD/YYYY) Your Social Security Number   

Your Home Mailing Address

Street  Line 1 
  Line 2
City      State     

ZIP/Postal Code    

Country (if outside the U.S.)

Your Daytime Telephone Number  
              
                          Country/Area Code   Phone Number   Extension 

Your Home Fax Number (Optional)  
  
    Country/Area Code Fax Number

Your Email Address (Optional - Used for registration purposes and Social Security online service messages.)   
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Form SSA-1699 (09-2013) 2

Section II:  Your Representational Standing 

Check one of the boxes below.

Are you currently in good standing and admitted to practice law before the U.S. Supreme Court; a U.S. Federal, state, territorial, 
insular possession, or District of Columbia court; or a member of a state bar if that membership carries with it the authority to 
practice law in that state?

 Yes    (Go to Section III)  No   (Go to Section IV)   

NOTE: If you are not in the business of providing services to Social Security claimants and beneficiaries, but will be appointed as 
a representative for a relative, friend, or other acquaintance, YOU DO NOT NEED TO COMPLETE THIS FORM.

Section III:  Your Bar and Court Information
Provide information for one state, U.S. territory, or U.S. Federal Court in which you currently are in good standing and have the 
right to practice law.

Court or Bar Year 
Admitted 
(YYYY)

Court or Bar License Number 
(If one issued)
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                                                      Section IV:  Your Information as a Representative
All representatives must complete this section.  

1. Your Address for Receipt of Notices                     Same as Home Address in Section I  

Street          Line 1 

         Line 2 

City State 

ZIP/Postal Code

Country(if outside the U.S.)

2. Business Telephone Number (if different from that 
provided in Section I.)

Country/Area Code   Phone Number   Extension 

Business Fax Number (Optional)

Country/Area Code Fax Number

3. Business Email Address (Optional) 

4. Did you check “Yes” in Section II OR have you been notified by us    
that you are eligible for direct payment of your fees?

Yes 

No (Go to Section VI)

5.  What is your preferred payment method?

Direct Deposit to U.S. Bank – I am the owner or co-owner of this account.  (You must be the 
owner or co-owner)

Type of Financial Account: Checking Savings

Routing Number  Account Number

OR
Check – Will be mailed to the Notice Address

6. Your Tax Address (This is the address where    
we will send your FORM 1099-MISC)    

Same as Home Address

Same as Notice Address in 1 in this section

Street          Line 1 

         Line 2 

City State 

ZIP/Postal Code

Country(if outside the U.S.)

Form SSA-1699 (09-2013) 



Chapter 6—SSA’s New SNT Attorney Fee Authorization Requirement

 6–54Elder Law 2019: Delving Deeper into the Current Issues

4

SECTION V:  Your Information When You Are Working for a Firm or Organization
Complete this section if your work as a representative will be affiliated with a firm or organization.  If you work for more than one 
firm or organization complete and attach as many copies of this section as needed. You will need an EIN in order to complete 
this section.   

Complete 1 through 5 below.

1. Employer Identification Number (EIN) 
(See your W-2 or contact the firm or organization to get this number.) 

Name of Firm or Organization

2. Your Address for Receipt of Notices        
                                                                      

Same as home address in Section I    

Same as notice address in Section IV

Street  Line 1 

           Line 2 

City State 

ZIP/Postal Code 

Country (if outside the U.S.) 

3. Business Telephone Number

Same as home number in Section I

Same as business number in Section IV

Country/Area Code   Phone Number   Extension 

Business Fax Number (Optional) 

Country/Area Code Fax Number

4. Business Email Address (Optional) 

5. What is your preferred payment method?

 Direct Deposit to U.S. Bank 

 Same bank information as provided in Section IV

OR

 Direct deposit to the account shown below. I am the owner or co-owner of this account. (You must be the  
 owner or co-owner of the account)   

Type of Financial Account:  Checking  Savings

Routing Number  Account Number

OR

Check – Will be mailed to the Notice Address

Form SSA-1699 (09-2013) 
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Section VI:  Attestations and Questions for Representation

You MUST ATTEST to these statements and complete the following questions.

1.        I understand and will comply with SSA laws and rules relating to the representation of parties, including the Rules of 
Conduct and Standards of Responsibility for Representatives. 

I will not charge, collect, or retain a fee for representational services that SSA has not approved or that is more than 
SSA approved, unless a regulatory exclusion applies. 

I will not threaten, coerce, intimidate, deceive, or knowingly mislead a claimant or prospective claimant, or beneficiary, 
regarding benefits or other rights under the Social Security Act. 

I will not knowingly make or present, or participate in making or presenting, false or misleading oral or written 
statements, assertions, or representations about a material fact or law concerning a matter within SSA's jurisdiction. 

I am aware that if I fail to comply with any SSA laws and rules relating to representation, I may be suspended or 
disqualified from practicing as a representative before SSA. 

 I attest to all of the above.

2. Have you ever been:

a. Suspended or prohibited from practice before SSA or any  
other Federal program or agency?

 Yes (Explain below.) 
 No

b. Disbarred or suspended from a court or bar to which you were  
previously admitted to practice as an attorney?

 Yes (Explain below.) 
 No

c. Convicted of a violation under Section 206 or 1631(d) of the  
Social Security Act?

 Yes (Explain below.) 
 No

d. Disqualified from representing a claimant as a current or former  
officer or employee of the United States?

 Yes (Explain below.) 
 No

3. For each Yes answer in 2, provide the information below regarding that event (Attach copies of this page if you need 
more space.)

Federal Program or Agency;  
or Court or Bar Name:  

Bar Number (provide the Bar Number if you  
have one AND you answered “Yes” to 2b): 

Year Admitted  (provide the year  
if you answered “Yes” to 2b): 

Beginning Date of: Ending Date: (if ended)

Brief Description of Circumstances:

Form SSA-1699 (09-2013) 
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          Section VII:  General Attestations

You MUST ATTEST to these statements.

I will not divulge any information that SSA has furnished or disclosed about a claim or prospective claim, unless I have 
the claimant's consent or there is a Federal law or regulation authorizing me to divulge this information. 

I have in place reasonable administrative, technical, and physical security safeguards to protect the confidentiality of all 
personal information I receive from SSA, to avoid its loss, theft, or inadvertent disclosure. 

I will not omit or otherwise withhold disclosure of information to SSA that is material to the benefit entitlement or 
eligibility of claimants or beneficiaries, nor will I cause someone else to do so, if I know or should know, that this would be 
false or misleading. 
I will not use Social Security program words, letters, symbols, branding, or emblems in my advertising or other 
communications, in a way that conveys the false impression that SSA has approved, endorsed, or authorized me, my 
communications, or my organization, or that I have some connection with or authorization from SSA. 

I will update this registration if my personal, professional or business affiliation information changes, including 
information related to disbarments, suspensions or sanctions. 

I am aware that if I fail to comply with SSA laws and rules, I could be criminally punished by a fine or imprisonment or 
both, and I could be subject to civil monetary penalties. 

I understand that SSA will validate the information I provide.  

    

             Perjury Statement

I agree that a copy of this signed Form SSA-1699 will have the same force and effect as the original. 

I declare under penalty of perjury that I have examined all of the information on this application and it is true and correct to the 
best of my knowledge.

  

   
Date

I attest to all of the above.

Signature of Person Identified in Section I (You must sign your OWN name.)

Form SSA-1699 (09-2013) 
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“SSA Attorney Fee Authorization—Webinar Questions, Answers, and Authorities—
the Statute, SSRs, Regs, POMS, and HALLEX” (Document Download Link)

 https://oregonstatebar.s3-us-west-2.amazonaws.com/Seminars/2019/ELD19/ELD19-6.pdf 
(87-page PDF)

https://oregonstatebar.s3-us-west-2.amazonaws.com/Seminars/2019/ELD19/ELD19-6.pdf
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Presents

Rules requiring SSA pre-approval of 
your attorney fees for preparing a trust

David Lillesand
Lillesand, Wolasky & Hitchcock, P.L.

Introduction to what’s at stake:
• SSA issued a new national POMS effective June 25, 2019, applying a 2004 POMS 

requiring SSA fee authorization before you accept the fee for preparing Special 
Needs Trusts (SNTs) in some but not all circumstances

• The new national POMS overrules any prior SSA Regional Chief Counsel or SSA 
staff opinions to the contrary

• Enforcement is not against our clients but against us, as SNT attorneys, including 
federal criminal indictment, e.g., United States of America vs. David Lillesand

• SSA has already begun enforcement against two attorneys – one in Michigan and 
another in Ohio

2
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Statutory basis:  42 USC §406
(a) RECOGNITION OF REPRESENTATIVES; FEES FOR REPRESENTATION BEFORE COMMISSIONER

(1) … The Commissioner of Social Security may, by rule and regulation, prescribe the maximum fees 
which may be charged for services performed in connection with any claim before 
the Commissioner of Social Security under this subchapter, and any agreement in violation of such rules 
and regulations shall be void….

(5)  Any person who shall, with intent to defraud, in any manner willfully and knowingly deceive, mislead, 
or threaten any claimant or prospective claimant or beneficiary under this subchapter by word, circular, 
letter or advertisement, or who shall knowingly charge or collect directly or indirectly any fee in excess of 
the maximum fee, or make any agreement directly or indirectly to charge or collect any fee in excess of 
the maximum fee, prescribed by the Commissioner of Security shall be deemed guilty of a misdemeanor 
and, upon conviction thereof, shall for each offense be punished by a fine not exceeding $500 or by 
imprisonment not exceeding one year, or both….

3

United States of America v. Lewis
• Tax accountant prepared a self-employment tax return to provide missing 

quarters of coverage needed for RIB

• Accountant never appeared before the agency nor submitted fee petition

• Federal court criminal jury found accountant guilty and judge denied motion for 
new trial:  (a) the client came to defendant for assistance in making a social 
security claim, (b) application was made for social security benefits, (c) the tax 
returns filed would have the effect of establishing social security eligibility, and 
(d) even though the defendant contended no charge was made for additional 
services, but only for the tax work, the defendant performed additional services 
in connection with the claim before SSA

• SSA adopted US v. Lewis as Social Security Ruling 65-33c 

4
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United States of America v. McCormick
• After federal court criminal bench trial against a non-reporting attorney, the 

federal judge found the defendant “no guilty” on grounds that U.S. Attorney 
failed to prove McCormick “knowingly charged fees” in violation of statute

• FACTS:  Harvey McCormick, Esq., had multiple families “on retainer” for all legal 
services, represented four in SS hearings, and didn’t charge for the SS work

• In the 1960s, when attorneys couldn’t advertise, it was not unusual for attorneys 
to take multi-year retainers agreeing to provide each and every legal service the 
family may need for no additional fee. McCormick had provided multiple non-SSA 
legal services in addition to security the clients’ disability benefits. He was still on 
retainer during the federal criminal trial.

5

2004 - POMS GN 03920.005
Titled “Representative’s Fees Subject to SSA’s Authorization” 
SSA adopts SSR 65-33c (US v. Lewis)  as two national “policies”:

1. A representative must obtain prior fee approval for services 
“provided in proceedings before SSA irrespective of whether”

• “the attorney was ever recognized by SSA as claimant’s rep or the individual 
did not deal directly with or actually contact SSA”

• “the fee charged came from claimant or a third party”

2. SSA considers a “proceeding before SSA for fee purposes” to be any 
steps taken which result in an “action by a field office”

6
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September 2018 - Rescission of SSR 65-33c (US v. 
Lewis) and other attorney fee SSRs
• 11 different attorney fee SSRs were rescinded as redundant as now in the regs or 

rules (POMS) or “well-settled law” (e.g, failed constitutional challenges to the 
statute), including SSR 65-33c.

• “We are rescinding these SSRs, which address due process rights to counsel; fees 
for representational services; and judicial review of representative fees, because 
the information provided therein either reflects well-established legal principles 
and is already reflected clearly in the Social Security Act or regulations, or has 
since been clarified in our regulations and subregulatory guidance.”

• Citing to [federal regulations] and POMS GN 03900 (on fees) and 
HALLEX I–1–1, I–1–2. 

7

March 2019 – SSA tells Congress in  paragraph 16 of 
its 2020 Legislative Proposals, to please…
“16. Change the Representative Fee and Approval Process. This 
proposal would eliminate fee caps, and relieve SSA of responsibility for 
fee approval, withholding, and payment functions; however, it would 
not affect our ability to prescribe who may and may not represent 
claimants.”

SSA is correct – SSA’s annual involvement is enormous, regulating fees for 26,000 
attorneys and 5,000 non-attorneys in approximately 700,000 cases per year, 
including 18,500 federal court appeals annually; the budget savings could be 
significant, allowing SSA staff more time to work off the case backlog that had 
reached nearly one million at one point

8
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June 25, 2019 – POMS GN 03920.007
• Titled “Legal and Specialized Services Not Subject to Fee Authorization” and 

is effective immediately

• Designed to address “what services might be considered to have been 
performed ‘in connection with a claim.’” Paragraph A.

• Lists types of services that may not (or may) require fee authorization, 
including “establishing a trust account.” Paragraph B.

• Paragraph D contains seven examples; the first three of the seven deal 
with drafting trusts to affect or not affect SSI benefits 

9

Example 1 of GN 03920.007.D
“Mary Smith, a woman whom we have found disabled under title II and allowed 
monthly disability benefits, hires an attorney, Ms. Roberts, to establish a trust with 
$10,000 in assets. We do not need to authorize Ms. Roberts’ fee for the services 
provided to establish the trust.

“Explanation: An attorney may establish a trust for an individual who is already 
receiving benefits without the need of our authorization of the fee he or she 
seeks, so long as the trust was not established to protect continuation of SSI 
eligibility.”

David’s Comment:  Mary is receiving Title 2 SSDI benefits which are not means 
tested, therefore no fee authorization is required.  However, the reverse is also true 
- if Mary’s trust is established to protect continuation of SSI eligibility - fee 
authorization is required.

10
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Example 2 – amending SNT - name change 
“Sometime later, Ms. Smith applies for SSI. She also asks Ms. Roberts to 
revise her trust because she has changed her name. The attorney can 
again collect a fee for the services provided on the trust due to the 
name change without our authorization.”

David’s Comment:  Mary is now applying for SSI.  Why? I suspect her own SSDI check was 
under the SSI amount, but she was financially ineligible for one of many reasons, such as she was 
previously married and now divorced, thus the name change, but now spousal deeming has 
dropped off due to the separation or divorce.  
No fee authorization is required because changing her name does not affect the SSI claim.

11

Example 2, second paragraph (invalid SNT amended)
“A month later, we notify Ms. Roberts that the trust language needs to be revised again, because as drafted it 
does not meet our requirements for exception to resource counting. She [the attorney] discusses the issue 
with the claims representative (CR), amends the trust, and submits the amended trust to the agency. The 
services related to amending the trust and communication with the agency are performed in direct connection 
with Ms. Smith's pending SSI claim, and fees for those services require our authorization.

• “Explanation: If a representative assists a claimant or recipient to alter an established trust for reasons such 
as a name change or the death of a parent, we do not need to authorize the fee because the legal service is 
not performed in connection with a pending claim or future claim and the parties have not submitted a fee 
agreement or a fee petition. However, the second transaction affects whether the assets in Ms. Smith’s trust 
are countable resources for SSI purposes, and therefore her potential eligibility for benefits, so we must 
authorize the fee the representative may seek for the preparation of documents or conducting business with 
us.”

12



Chapter 6—SSA’s New SNT Attorney Fee Authorization Requirement

 6–65Elder Law 2019: Delving Deeper into the Current Issues

Example 2, second paragraph
David’s Comment:  This is a frequent scenario for me and others. The 
original trust does not as originally drafted meet SSI requirements, so 
we amend it and re-submit the corrected SNT to SSA.

• Note that SSA indicates that they “must authorize the fee for 
preparation of documents [trust drafting] or conducting business with 
us.”  Emphasis added.

• I emphasis this because it opens an option for some trust drafters 
going forward to be discussed shortly. 

13

Example 3 – fraught with problems
“Clara Waters, a grandmother, establishes a trust for Rainbow, her granddaughter 
through Mr. Johnson, an attorney. Generally, we would not need to authorize Mr. 
Johnson’s fee, so long as the trust was not established for the purpose of affecting 
his clients’ eligibility for benefits.

• “Explanation: An attorney may establish a trust for a minor child for many reasons. If a trust 
is prepared in order to affect someone’s eligibility for benefits, we must authorize the 
representative’s fee for preparation of the trust. However, if a trust is prepared for a reason 
unrelated to a claim for benefits, we may not need to authorize the fee charged for preparing 
the trust. Depending on the information in a claims file, we may need to obtain an 
explanation from the representative or claimant if there is a question about the purpose of 
the trust, or about why it was established. If a trust is prepared not in connection with a 
claim, but the parents later apply for benefits and enlist the assistance of an appointed 
representative (the same attorney or someone else) to prepare or provide information to us, 
we would authorize fees for only those services provided in connection with a matter before 
us.”

14
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Example 3 – SSA’s muddying the waters
David’s Comments:  
1. It is clear unfunded third party SNTs are “established for the purpose of 

affecting benefits” not now, but later, if they’re even funded then. 
Is this activity subject to fee approval?

My opinion:  I think not because other POMS direct that a) SSA does not want 
unfunded third party SNTs sent for review, and therefore, b) other SSA POMS 
say fees cannot be authorized without seeing the document involved, so c) my 
conclusion is that unfunded testamentary third party SNTs (which may never be 
funded due to predeceased disabled child, changes of the third party’s estate 
plan, non-funding due to lack of estate funds, child’s marriage and spousal 
deeming) are not subject to SNT review or SSA fee authorization.  

15

Example 3 – SSA’s muddying the waters
David’s Comments, continued:  

2. Funded third party SNTs must be reviewed, but ONLY IF disabled Rainbow, a 
minor child, is currently on SSI benefits.  [She may or may not be on SSI when 
parental deeming drops off at her age 18]. 

• Be aware that some commentators suggest that potentially all third party SNTs are 
subject to fee authorization because of the language, “established for the purpose of 
affecting benefits or future benefits” and therefore we must submit even unfunded 
SNTS for children who are NOT on SSI now.  I disagree for the following reasons:

• First, there is no “SSI Claims folder” in existence that SSA workers could attach the 
analysis and fee authorization to and generate responsive forms from.  

• Second, a claim for SSI benefits for a severely disabled 4-year-old child cannot be 
filed to take effect 14 years later, at the child’s age 18. 

16
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Example 3 – SSA’s muddying the waters
David’s Comments, continued:  

• Third, there is no guarantee that a disabling condition for a minor child now 
medically eligible under the SSI “Child Disability Rules” will be medically 
eligible under the stricter “Adult Disability Rules.”

• Fourth, SSA itself seems to draw the distinction when it says in the 
“Explanation”:

“If a trust is prepared not in connection with a claim, but the parents later apply for 
benefits and enlist the assistance of an appointed representative (the same attorney or 
someone else) to prepare or provide information to us, we would authorize fees for only 
those services provided in connection with a matter before us.”

17

Because reasonable persons could disagree because 
of poor SSA draftsmanship…
• Are these “rules” enforceable as written?

• Are there other legal challenges left to argue after Randolph?

• What should we do in the interim?

• If we, individually, decide we want to follow the rules and submit 
documents to SSA for “fee authorization” what are our options to get 
the fee set and approved?

18
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Two Fee Authorization Options
Initial comment – regardless of which option, if you choose compliance:

• Put all fees received but not yet approved in your trust account until SSA approves the 
amount of a fee for your services

• Have a written client fee agreement or agreements for the services

• You can charge a flat fee, but still …

• Start immediately keeping good time records, and 

• At the conclusion of the case, submit the fee authorization (via SSA 1560) promptly

• Be prepared for a LONG wait – SSA is working on 2017 fee petitions in some parts of the 
country

19
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As described in Tom Bush’s excellent two volume guidebook for 
Social Security practitioners (see materials for access to it),

“One system, the fee petition process, is slow, burdensome,
generally stingy and leaves inordinate discretion in the hands of
decision makers. The other system, the fee agreement process,
provides for streamline approval and payment of attorney fees,
works better….”

• The SSA Fee Agreement Process requires no time records or even a 
specific request to get paid, but…

• The SSA  Fee Petition Process is what we trust drafters and pooled 
trust joinders will have to use the vast majority of the time
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Collateral services versus direct services, and 
Fee Petition Process versus the Fee Agreement Process
• Collateral vs direct are not legal terms but helpful to distinguish what we do

• By  “collateral services”  - drafting SNTs and joinder agreements, generally results in
• Higher fee using the Fee Petition Process (avoids 25% of zero retro award is zero)

• But more work, longer time to get fee approval, subject to significant cuts

• By “direct services” defending before SSA an alleged invalid SNT or pooled trust by 
formally representing the claimant in Reconsideration Conference or ALJ hearings or 
beyond in the appeal process
• Use Fee Agreement Process unless claimant is continuing receipt of benefits pending resolution

• Generally speaking, with ALJ hearings not scheduled for two years, a fee based on 25% of the SSI 
claimant’s retroactive benefits may adequately compensate the attorney

21

Fee Petition Process
• Use one form, the SSA-1560 Fee Petition form – dates of service, time, 

amount sought, and amount held in your trust account pending SSA fee 
approval, and attach printout listing all your services by dates, description, 
time spent, etc.

• Signature of attorney and signature of the client on form, and submitted with 
the fee agreement (flat rate fee or hourly fee) that you and client agreed to

• Filed when services are completed at the local SSA office 
for matters concluded below the ALJ hearing level

• Your fee petition is  NOT decided by the local SSA Claims Rep, 
but by a “fee authorizer” at one of the six national “Program Services Centers”

22
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Fee Petition Process, continued
• Evaluation standards listed at 20 CFR §1525(b) for cases decided 

below the ALJ hearing level 

• If you provided “direct services” at an ALJ Hearing or above, you may 
still want to use Fee Petition Process if the SSI claimant’s check is 
small, as in concurrent SSDI/SSI benefit cases

• Fee Petition, etc., is filed with ALJ or with Appeals Council if you 
represented client at those levels (materials have directions) 

• Evaluation standards at ALJ+ level listed in HALLEX-I-1-2-57 online

23

Fee Agreement Process –Registration as attorney – done 
once by you to secure SSA direct payment for all your clients
• SSA-1694 – Registration for Business Entity Tax Information – is used to declare 

income tax ID information for fees SSA sends you 

• SSA-1699 – Registration of the Representative for Direct Payment – to permit 
direct fee payment to you from client’s retroactive award

• SSA assigns a Rep ID 10-digit number for you to update as your contact info 
changes

• Triggers “Mandatory use of electronic services” and submission to “Rules of 
conduct and standards of responsibility for representatives”

24
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Fee Agreement Process –documents filed in every case
thereafter that you appeal requesting SSA direct payment
• SSA-1693 Fee Agreement – a very short, fillable online form, that 

provides for 25% of the SSI claimant’s retroactive award if you win, 
with fee protected, calculated and sent directly to you if you have 
registered with SSA and you and client agreed to direct payment

• SSA-1696 Appointment of Representative must be signed by both 
client and attorney and filed BEFORE a decision is made in the case

• SSA-1695 [tax] Information for Direct Payment – filed with the 1696 
document to make automatic fee payment possible

25

Our options in response to SSA’s demand
Remember, SSA Policy in GN 03920.005 (2004) states that

“The Act directs the Commissioner to authorize the fee before the representative 
may “charge and collect a fee for services provided in proceedings before SSA 
irrespective of whether”… 
• the attorney was ever recognized by SSA as a claimant's representative, or 
• the individual did not deal directly with or actually contact SSA; or 
• the fee is charged to or collected from the claimant or a third party in almost all 

circumstances 
• recognizing that “proceedings before SSA” under Title XVI… are those which 

result in an “action by a field office.”

26
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Initial goal in evaluating our options – keep it civil, 
not a criminal action against me, the attorney
• Enforcement of the fee authorization rule against attorneys is potentially by 

federal criminal action

• Secondary enforcement SSA is currently alleging against at least one of the two 
attorneys under the SSA fee approval gun is termination of the SSI claimant’s 
monthly check until the attorney complies

• In the background, advocacy organizations are working to urge SSA to suspend, 
amend or withdraw the “007” law practice killing new POMS GN 03920.007

• What are our options in the meantime

27

Three basic options – Option 1- compliance
• If your practice is solely third-party estate planning using unfunded testamentary 

trusts, and you agree with David’s analysis that such trusts neither are allowed to 
be sent to SSA nor must be, you’re done – no fee authorization required! 

• If first party d4A SNTs or d4C Joinder Agreements are part of your practice, or 
funded third party SNTs, a determination must be made of when the rule applies 
to your activity and when it doesn’t

• Compliance “how to” - use the forms and tools of this webinar laid out in the 
accompanying written materials

28
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Option 2a – less safe, but viable??
• Bifurcate in-house your legal tasks – trust preparation vs SSA notification

• Have a separate “Fee Agreement for Submission of Documents to SSA”

• Keep separate time records for both tasks

• Place retainer for SSA document submission in trust until that fee is approved

• File SSA 1560 Fee Petition with cover letter:

• “The new POMS is extremely unclear

• “I am sending this fee petition for the document submission

• “But I will file a fee petition for trust preparation if you advise I must” 

29

Option 2b – the two-firm Firewall – staying in 
your own lane
• A Medicaid-only law firm prepares a “Medicaid Qualifying Irrevocable Special Needs Trust 

pursuant to Medicaid Statute, 42 USC 1396p(d)(4)” with a Medicaid-only fee agreement 
that excludes work to preserve SSI; fee of $7,500 is charged and received, and not held 
in attorney’s trust account, nor is an SSA fee petition filed;

• Tossing over The Firewall – Medicaid firm directs client to a Social Security attorney if 
client wants to try to retain SSI monthly disability checks as well

• The separate SSA/SSI law firm, which restricts its practice to Social Security and SSI 
claims, knows that SSI sections of the FCIA of 1999 adopted OBRA ’93; the SS attorney 
reviews SNT for compliance with SSI SNT rules, charges $500 to report SNT to SSA, 
holds $500 in attorney trust account pending fee petition approval
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Option 3 – the most dangerous route, ignore 
the new rule but better consult Dirty Harry

31

“I know what you’re thinking, Did he fire 
six shots or only five? Well, to tell you 
the truth, in all this excitement, I’ve 
kinda lost track myself. But being this is 
a .44 Magnum – the most powerful 
handgun in the world and would blow 
your head clean off, you’ve got to ask 
yourself one question – Do I feel lucky? 
Well, do ya, punk.”

For Option 3, 
remember…

• The new fee rule is self-enforcing – it’s on us to 
comply, not SSA to catch us not complying and 
then ask us to put the fees back in the trust 
account, file a fee petition, etc.

• The penalty can be fairly severe – the  federal 
criminal trial with you as the “indicted defendant” 
with potentially even more severe consequences 
if you lose your criminal case

• SSA’s threat to terminate the client’s SSI benefits 
would be hard to explain to a client that… 

“I just don’t want to have to file a Fee Petition and 
justify to SSA the fee I charged you.” [Cringe!]
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Finally …
• PLEASE ADVISE ME IMMEDIATELY if SSA has requested that you file a fee petition!

• All of us are experts at creating fee petitions if we’ve billed clients for hourly fee 
work, guardianship work, or anytime we haven’t been paid on a flat fee basis

• Use your normal computer programs that capture your time and services

• Look at the standards used in evaluating the fee – draft accordingly

• Use the hyperlinked forms in my materials for the SSA documents needed to file

• Submit the fee petition and calendar to follow up every 30 days (for a very long time)

Good luck!
33

Questions and SSA notice of enforcement:
David Lillesand, Esq.

Lillesand, Wolasky & Hitchcock, P.L.
635 Court Street, Suite 201

Clearwater FL 33756

David@LillesandLaw.com
(727) 330-7895
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