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SCHEDULE

Moderator: Tiffany Keast, Office of Public Defense Services, Salem

8:00 Registration

8:30 The Golden Ticket: Crafting a Family Plan as an Alternative to DHS Involvement
F Developing plans to help avoid DHS intervention while assuring child safety
F Why a family plan may be preferable to court involvement
Annelisa Smith, McKean Smith, Portland
Chandra Snyder, Department of Human Services Child Safety Program, Salem

9:30 Who’s Running the Machines? The Importance of Procedural Justice
F Procedural justice basics and why everyone in the courtroom should practice them
F Why a sense of fairness and respect can have a huge impact on case outcomes
The Honorable Maureen McKnight, Multnomah County Circuit Court, Portland
Referee Morgan Wren Long, Multnomah County Juvenile Court, Portland
Jason Kropf, Deschutes County District Attorney’s Office, Bend

10:30 Break

10:45 The Chance Was There: Identifying and Addressing Child Sex Trafficking
F Reasons and ways that children are trafficked
F Common victims
F Perpetrators of child sex trafficking
F Resources to identify warning signs and assist trafficked children
Amanda Swanson, Oregon Department of Justice, Portland

Noon Lunch

1:00 Down the Chocolate River: Appellate Update
F The latest appellate cases affecting juvenile law
F State and defense perspectives
Shannon Flowers, Office of Public Defense Services, Salem
Inge Wells, Oregon Department of Justice, Bend

2:00 Dreamer of Dreams: Identifying and Addressing Immigration Issues
F Common immigration issues for parent and child clients
F Differing responsibilities in juvenile cases involving immigration issues
F Resources for clients facing immigration difficulties
Jordan Bates, Youth Rights & Justice, Portland
Erin McKee, Oregon Justice Resource Center, Portland
Elizabeth Weber, Oregon Department of Justice, Portland

3:00 Break

3:15 So Shines a Good Deed in a Weary World: Combating Compassion Fatigue
F Why all juvenile law practitioners inevitably experience compassion fatigue
F Strategies to prevent and overcome compassion fatigue
F Providing the best possible advocacy
Kyra Hazilla, Oregon Attorney Assistance Program, Portland

4:30 Adjourn
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FACULTY

Jordan Bates, Youth Rights & Justice, Portland. Ms. Bates has been employed as a staff attorney at 
Youth, Rights & Justice for eight years. She represents children in the juvenile delinquency system and 
children and parents in the juvenile dependency (child welfare) system. As part of her work, she also 
files dependency petitions on behalf of unaccompanied minors being detained by the Office of Refugee 
Resettlement, in order to help them achieve Special Immigrant Juvenile Status (SIJS).

Shannon Flowers, Office of Public Defense Services, Salem. Ms. Flowers is a charter member of 
the Juvenile Appellate Section of the Office of Public Defense Services, which exclusively represents 
parents on appeal in juvenile dependency and termination of parental rights proceedings.

Kyra Hazilla, Oregon Attorney Assistance Program, Portland. Ms. Hazilla is an Attorney Counselor with 
the Oregon Attorney Assistance Program, where she serves as Group Facilitator and Educator. She 
is a Licensed Clinical Social Worker, having completed more than 3,500 postgraduate social service 
hours. In addition, Ms. Hazilla is a Chief Attorney at Metropolitan Public Defender.

Jason Kropf, Deschutes County District Attorney’s Office, Bend. 

Referee Morgan Wren Long, Multnomah County Juvenile Court, Portland. Referee Long has dedicated 
most of her career to juvenile law. After a brief time working for the Washington County DA’s Office in the 
juvenile section, Referee Long spent the majority of her career representing indigent clients in both the 
juvenile and adult courts. Referee Long is on the Editorial Board for the Juvenile Law: Delinquency edition 
currently underway (OSB Legal Pubs 2019) and is past chair of the Oregon State Bar Juvenile Law Section.

Erin McKee, Oregon Justice Resource Center, Portland. Ms. McKee is codirector of the Immigrant 
Rights Project and a cofounder of the Oregon Justice Resource Center. She is an immigration attorney 
who began her public interest law career assisting refugees and low-income immigrants to obtain 
family-based and humanitarian immigration benefits. In private practice, she represented individuals 
fleeing persecution, families seeking to reunite, and immigrants accused of crimes, among others. 
She has represented clients in criminal proceedings before state courts as well as before immigration 
courts, the U.S. Department of Homeland Security, and the U.S. Department of State.

The Honorable Maureen McKnight, Multnomah County Circuit Court, Portland. 

Annelisa Smith, McKean Smith, Portland. Ms. Smith’s practice focus is on litigating complex family 
law and divorce cases. Ms. Smith is president of the Oregon Academy of Family Law Practitioners, a 
member of the Family Court Enhancement Project Committee, and a member of the Gus J. Solomon 
American Inn of Court.

Chandra Snyder, Department of Human Services Child Safety Program, Salem. Ms. Snyder is the 
Assistant Program Manager for the Oregon Child Welfare Child Safety Program. She currently manages 
the Safety Consultant team that provides training and coaching on child protective services across the 
state. She has worked for Oregon Child Welfare for over 24 years as a CPS worker, supervisor, and 
child safety consultant. Ms. Snyder has a Masters in Social Work from Portland State University.

Amanda Swanson, Oregon Department of Justice, Portland. Ms. Swanson is the statewide Trafficking 
Intervention Coordinator with the Oregon Department of Justice. She has 10 years of experience working 
with and for victims of human trafficking. She chairs the Attorney General’s Trafficking Intervention 
Advisory Committee, working with stakeholders around the state of Oregon on addressing the state’s 
response for victims of trafficking. She works directly with native communities and community partners 
such as local and federal law enforcement, the district attorney and United States Attorney offices, 
DHS, homeless youth programs, child abuse centers, advocates, and many other organizations. 
She is committed to identifying and focusing on the substantial need to develop a coordinated and 
collaborative response for victims and survivors of commercial sexual exploitation, sex trafficking, and 
labor trafficking in each county throughout Oregon.
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Elizabeth Weber, Oregon Department of Justice, Portland. Ms. Weber has worked as an Assistant 
Attorney General in the Oregon Department of Justice Child Advocacy Section for 11 years. The section 
provides statewide legal advice and litigation representation for the Department of Human Services–
Child Welfare (DHS CW) in juvenile dependency cases. Ms. Weber is one of three AAGs assigned to 
Washington County DHS. She also handles immigration issues that arise in DHS CW cases, working 
from the section’s Portland office.

Inge Wells, Oregon Department of Justice, Bend. Ms. Wells is a Senior Assistant Attorney General at 
the Oregon Department of Justice.

FACULTY (Continued)
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THE GOLDEN TICKET: CRAFTING A FAMILY PLAN 
AS AN ALTERNATIVE TO DHS INVOLVEMENT

ANNELISA D. SMITH
ANNELISA@MCKEANSMITHLAW.COM

503-567-7967
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Chandra Snyder 
Assistant Program Manager, Child Safety Program

Department of Human Services

Email: Chandra.Snyder@dhsoha.state.or.us
Work Cell: 541-280-0753

Why Alternative plans?

The Oregon Court of Appeals has held that juvenile court 
jurisdiction is not warranted when, despite the parent’s unfitness, 
the child is being cared for by someone else. 

In Department of Human Services v. A.L., 268 Or App 391 
(2015), the Court of Appeals held that there was insufficient 
evidence to establish jurisdiction when the children were in the 
primary care of the grandparents, and the parents lived in the 
home on and off. 
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Why Alternative plans? 
(Cont. 2)
In Department of Human Services v. A.B., 271 Or App 354 (2015), the 
Court of Appeals held that jurisdiction was not proved based on mere 
speculation that as long as the parents had legal custody of the child, they 
might try to remove the child from the care of the child’s grandmother. In 
2016, the Court of Appeals found that evidence that another person is able to 
assist in caring for the child in a way that would mitigate the risk posed by the 
jurisdictional bases is relevant to determining on a motion to dismiss warship, 
whether the jurisdictional bases continue to pose a threat to the child that is 
reasonably likely to be realized. Department of Human Services v. T.L., 279 
Or App 673 (2016).

6

How Family 
Plans Can Help

Obtaining an original custody order or modifying an existing 
order

1 Parent obtains legal custody

Relative or other third party filing to obtain legal custody in a 
domestic relations case

2 Third party obtains legal custody

No Lawyers appointed yet

3 Pre-Juvenile Petition Considerations

Lawyers appointed and DHS has wardship

4 Post-Juvenile Petition Considerations
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Family Law: Where to Start
There are a variety of tools in family law that may help you avoid juvenile court
involvement.

Parents can file to establish legal custody including options for Temporary Relief
and Temporary Status Quo Orders.

Third parties can also file Petitions to establish or modify legal custody if they are
able to obtain appropriate third party standing.

There may also be options to obtain probate guardianships or Family Abuse
Prevention Act (FAPA) restraining orders which can address custodial authority,
but there are limitations

Parent obtaining legal 
custody for the first time

File a Custody and Parenting Time Petition

Temporary Emergency Custody

Temporary Custody

Status Quo
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Parent obtaining legal 
custody post Judgment

File a Motion and Order to Show Cause to modify

Temporary Emergency Custody

Post-Judgment Status Quo

Third party moves to 
intervene and files for…
Considerations:

Who can get legal custody

What it means to just have a seat at the table
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Before the Juvenile Petition is 
filed
Considerations:

You aren’t appointed yet

You can’t or don’t practice family law

Both parents may not be on board

After the Juvenile Petition is 
filed
Considerations:

Consolidation of family law and juvenile law cases

You can’t/don’t represent them in a family law case

Limitations of the resources for these clients
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Other Considerations…

Every family is unique and it’s a one-size fits all system:

Service issues

Language barriers

Forms facilitation services

Etc…

Legal Authority to know: 
Chapter 107
Chapter 107 addresses marital dissolution, separation, and annulment. Custody and parenting time can be
addressed in conjunction with any of these Petitions:

ORS 107.105 Provisions of Judgment: What you can get from a Judgment of Dissolution, Separation, or annulment.

ORS 107.095 Provisions court may make after commencement of a suit and before Judgment: What kinds of temporary
relief you can get before your Petition is resolved.

ORS 107.097 Ex Parte temporary custody or parenting time orders:

ORS 107.105 Provisions of a Judgment: What kinds of final relief the court can order when the Petition is resolved into a final
General Judgment of Custody, Parenting Time, and Child Support.

ORS 107.137 Factors considered in determining custody of child: Describes the 5 factors that the court will consider in
awarding custody.
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Legal Authority to know: 
Chapter 107 Cont…(2)
Chapter 107 addresses marital dissolution, separation, and annulment. Custody and
parenting time can be addressed in conjunction with any of these Petitions:

ORS 107.138 Temporary Status Quo Order Regarding Child Custody: Provides for procedure to freeze current schedule and
contact until court resolves Motion to Modify Custody and Parenting Time. Must be filed at the same time as a Modification of
Custody and doesn’t go into effect until after a court hearing. BUT, consider stipulation to avoid juvenile court.

ORS 107.139 Post-Judgment ex parte temporary custody or parenting time order: The way to get an Immediate Danger
Order if a Judgment establishing legal custody has already been entered somewhere.

ORS 107.154 Authority of parent when other parent has been granted sole custody of a child: Provides for what authority
the non-custodial parent has assuming no stipulations to modify or court orders modifying these terms.

ORS 107.179 Request for joint custody of children: Important to understand because joint legal custody won’t get you out of
Juvenile Court.

Legal Authority to know: 
Chapter 107 Cont…(3)
Chapter 107 addresses marital dissolution, separation, and annulment. Custody and parenting time
can be addressed in conjunction with any of these Petitions:

ORS 107.434 Expedited parenting time enforcement procedure: If you already have a custody and parenting
time Judgment and enforcing its terms will satisfy DHS, this could be a way to get into family court fast! But, its not all
that fast….45 days unless your county has made it quicker – see SLRs

ORS 107.437 Order of Assistance to obtain custody of a child held in violation of custody order: Procedures
to obtain a Writ of Assistance to get the police to help you retrieve a child who is held outside the scope of a current
custody order. Otherwise, the police won’t help.

ORS 107.449 Transfer of proceeding under ORS 107.135 to auxiliary Circuit Court: This may be helpful if the
parties have relocated and it makes sense to proceed in a different county. However, DHS may have a different
opinion…
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Legal Authority to know: 
Chapter 109
Chapter 109 addresses the rights of parents and children

ORS 109.119 Third party rights: Provides for third parties such as relatives or other interested
parties to seek relief and a seat at the table in a family law case.

0 2 . 0 1 . 2 0 1 9

T H A N K Y O U
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Procedural Justice 
in

Juvenile Court Cases:

WHY IT MATTERS

Oregon State Bar CLE
February 1, 2019 
 

Hon. Maureen McKnight, Multnomah County Circuit Court  

Hon. Morgan Long,  Multnomah County Juvenile Court 

Jason Kropf, Deschutes County Deputy District Attorney 
1 

2 

My name is not “Respondent Mother”
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3 

How people regard the justice 
system is tied more to the 
perceived fairness of the process
than to the perceived fairness of 
the outcome

4 

 Was the outcome favorable? 
 Did I win? 
 
Was the outcome fair? 
 Did I get what I deserve? 
 
Was the process fair? 
 Was I treated fairly in  
        how my case was handled? 
 
Trusts and Confidence in the California Courts,  Judicial Council of California (2005) 
 
 

Attorney 
priority 

Judge 
focus 

 Litigant 
priority 
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5 

Procedural Fairness: 
 
Did you perceive you: 
   had a chance to be heard &

  your concerns were respectfully addressed
    (by engagement on a human level, 
    including your ability to understand the
    process and the reasons for the decision)

  by a neutral decision-maker?   
(unbiased, treated people consistently w/law/facts)       

6 

Perceived fairness 
activates the same 
brain circuitry as does 
winning money or 
eating chocolate 
 

---  2008 UCCLA    
       Neuroscience Study 

 
 Thanks to Judge Kevin Burke 
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-- Recognizes that traumatic experiences terrify, overwhelm, and violate  
--TIC is a commitment not to repeat these experiences and, in whatever way possible, to restore a 
sense of safety, power, and worth 

Create Safe Context
through:
Physical safety
Trustworthiness
Clear and consistent boundaries                 
Transparency
Predictability
Choice

Restore Power 
through:
Choice
Empowerment
Strengths 
perspective
Skill building

Value the Individual 
through:
Collaboration
Respect
Compassion
Mutuality
Engagement & Relationship 
Acceptance and Non-judgment

Trauma Informed Care 
Has Policies, Procedures and Practices that

Trauma Informed Care –
Intersection with Procedural Justice

8 

Crime rates overall have been steadily 
dropping the last 20 years 
 
But confidence in the criminal justice 
system (which includes courts) has 
dropped by over 32% in the last 10 years 
 
And we have a wide racial divide in 
perceptions of fairness nationally & in 
Oregon – and Washington 
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9 

Percentage saying blacks in their community 
are treated less fairly than whites

Blacks
Whites

Blacks
Whites 43 

50 

75 

84 

0 10 20 30 40 50 60 70 80 90

In the courts 

In dealings with the police 

Pew Research Center, 2016

10 

Fear the consequences 
    Self-interest.   
     -- The benefits of complying >
       costs of noncompliance. 
      -- More severe the consequence,  
          the greater the compliance 
 
 Respect the authority  

         -- Greater compliance & support 
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11 

Research has shown that people who feel as if the 
PROCESS of an entity w/authority was fair are more 
likely to:

      -   Accept and comply with decisions
      -   Cooperate in reporting problems and be 
         involved in solutions, and 
    -   Support, trust, and empower that authority
         and its representatives (with laws, funds, 
         votes)

This applies to police, corrections, courts, other governmental entities, 
employers, and even educational & family dynamics

Tom Tyler, Why People Obey the Law (1990), and numerous other articles on 
procedural justice

Problem-
Solving & 
Effective 
casework 

12 

 
“I've learned that  
 
people will forget what you said,  
 
people will forget what you did,  
 
but people will never forget how you made 
them feel.”  
 
-- Maya Angelou 
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• Voice -- opportunity to present own side of the story

• Respect – treated with dignity, w/ engagement on a
                  human level and in an understandable way

• Neutrality – decision-maker is unbiased, follows rules,
                   and applies rules consistently

• Understanding – litigants understand their rights, the 
                   process, and the decisions that are made
  

13 

Principles of  Procedural Justice 

Tom Tyler, Why People Obey the Law (1990), and numerous other 
articles on procedural justice

14 

Empirical Findings: just some samples

     1987 --  Pittsburgh Court Arbitration 
     1997 --  Mandatory Arrest in DV - Re-Analysis 
     2004 --  Minnesota Restraining Order hearings 
     2008 --  Prisons in Slovenia & The Netherlands (2015) 
     2011 –   Oregon Police Stops 
     2015 –   Meta-Analysis on Policing 
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De-briefing of Youth after pre-adjudication release 
hearings & probation hearings.   

 
 
 
Youth understood only 1/3 of release conditions after 
hearing 

Appearing in court as required” = dressed and groomed (vs. 
“come to court when told to”) 
Only slight increase in comprehension of 17 year-old with 
prior system contact vs. 14-year old w/ no prior contact 

15 

16 

Confusion about adult roles 
30% thought they had no attorney present at 
the release hearing, even though 100% did 
 
 
 

Release & Probation forms – 
                  tested at grade 13 for readability 

After re-writes down to grade 6 level, 90% 
understood terms 
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17 

Produced sample 
scripts for judicial 
colloquies (applicable 
to attorneys & JCCs) 
 
 
 

Google:  
 “Washington Judicial 
Colloquies Project”  
for report and scripts 

• Each of us could be the first stop on the ladder to 
justice; 
 

• Each of us could be the first  (or primary) person 
someone talks to about his/her/their problem; and 
 

• Each of us could be the first (or primary or only) 
chance someone has to form an opinion about the 
legal system. 

18 

The public’s interactions  
with each of us matter.
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Reminder: elements of Procedural Fairness

VOICE –
opportunity  to speak, to ask, to appeal

NEUTRALITY –
consistent principles, unbiased decision-makers, transparency 
in process

RESPECT –
treat with dignity, respect rights, be trauma-informed

ENGAGE on HUMAN LEVEL –
listen and explain understandably, connect as a person

19 

20 

Starts with Language 
(oral language & body language)

Greet the parties (not just 
attorneys) by name        
             &
Ask if you are pronouncing 
correctly
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21 

 
                       

                    LATIN 
 
   Acronyms           

Language 
 
Understandable 
Terms 

Use Plain English principles 

 
Accessible  
Interpreters 
 
Accessible Info 

22 

Active voice, not passive 
SHORT words, sentences, paragraphs 
Lots of white space  (350 words/page)
Numbers that are graphical  --  
Sans serif fonts (Arial, Helvetica, Verdana) 
Font size 11-12 for body; 13-14 for heading 
No separate instructions 
Provide glossary (or parenthetical definition)
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23 

Use readability algorithms (like Flesch-
Kincaid or Word “readability statistics”)  
 
BETA/FIELD TEST all webpages, forms,  
and brochures   

 
Parents  
Community advocates 
Juvenile department 
Children in care or on  

    probation 
 

#1 
Irreconcilable differences have caused the 
irremediable breakdown of the marriage. 
 
A. The differences between my husband and me 
are so great our marriage has broken down beyond 
repair. 
 
B. The differences between my husband and me 
are very great.  Our marriage has broken down 
beyond repair.   
 

24 
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55% 38% 

7% 

Elements of Personal Communication 

Body Language

Voice / Tone

Spoken Word

26 

Nonverbal  Messaging 
More than half of meaning comes from nonverbal 
communication 
Relays feelings 
Easier to interpret with people you know 
Often viewed differently across cultures 
Our “neutral” face may be perceived as severe 
Gesture with open hand rather than pointing 
 

    Ensuring Procedural Justice through 
    NonVerbal Communication, Kelly Tait for 
    Center for Court Innovation; Video 
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27 

Has OECI affected our 
interpersonal dynamics? 
 -- in the office,  
       court hallway,  
      or courtroom 

 
•   Eye contact 
•   Examining documents on the computer 
•   Limitations of electronic notices 
•   Ignoring (?) instant messaging 
 

If so, how compensate? 

28 

Voicemail & 
appointments 

. . . Her staff will 
be returning calls 

on Wednesday 
morning.  If you 

have an 
emergency . . .  

Accessibility & Responsiveness
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29 

Signage

30 

Better ?
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31 

32 

• Particularly apt in Juvenile work, as have multiple hearings 
and focus on progress

• Affirm progress & significant developments at the outset
• Sobriety milestones, employment, etc.

• Hear from parents first?????

• What isn’t happening that should? 
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33 

Separate but don’t humiliate 
 
Separate waiting areas 
 
Staggered departures 
 
Position of attorney 
seating
 
 
 

34 

In the building: In the court/interview 
room: 
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35 

Covered language and signage,
But what about:

• Understandable FORMS . . . . .

• Videos   - - - big gap for us

36 

Videos, videos, VIDEOS 
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37 

Readability
NonEnglish capacity
Videos – visual learners

38 

• Speaking through the Attorney, 
               or Directly 

• Preparing the client . . .
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• High caseloads  - limited time

• Small bar – informality?

• Shorthand references & acronyms for 
efficiency . . . due to heavy caseloads & 
dockets

• ?????

• Court-watches 
• Focus Groups 
• Surveys 
• Comment Cards 
• Peer Review & Courtroom  
     Observation 

40 

Measuring Public Perceptions 
of Fairness
Multnomah County’s Experience with
Feedback Mechanisms
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41 

Thank you! 
 

42 



Chapter 2—Procedural Justice in Juvenile Court Cases: Why It Matters

 2–22Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt



Chapter 2—Procedural Justice in Juvenile Court Cases: Why It Matters

 2–23Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

University of Michigan Law School
University of Michigan Law School Scholarship Repository

Articles Faculty Scholarship

2018

My Name Is Not 'Respondent Mother': The Need
for Procedural Justice in Child Welfare Cases
Vivek S. Sankaran
University of Michigan Law School, vss@umich.edu

Follow this and additional works at: https://repository.law.umich.edu/articles

Part of the Courts Commons, Family Law Commons, Juvenile Law Commons, and the State and
Local Government Law Commons

This Article is brought to you for free and open access by the Faculty Scholarship at University of Michigan Law School Scholarship Repository. It has
been accepted for inclusion in Articles by an authorized administrator of University of Michigan Law School Scholarship Repository. For more
information, please contact mlaw.repository@umich.edu.

Recommended Citation
Sankaran, Vivek. "My Name Is Not 'Respondent Mother': The Need for Procedural Justice in Child Welfare Cases." ABA Child L. Prac.
Today (2018).

http://network.bepress.com/hgg/discipline/839?utm_source=repository.law.umich.edu%2Farticles%2F1992&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/602?utm_source=repository.law.umich.edu%2Farticles%2F1992&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/851?utm_source=repository.law.umich.edu%2Farticles%2F1992&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/879?utm_source=repository.law.umich.edu%2Farticles%2F1992&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/879?utm_source=repository.law.umich.edu%2Farticles%2F1992&utm_medium=PDF&utm_campaign=PDFCoverPages


Chapter 2—Procedural Justice in Juvenile Court Cases: Why It Matters

 2–24Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

My Name Is Not “Respondent Mother”: The Need for
Procedural Justice in Child Welfare Cases
June 6, 2018

Vivek Sankaran

A Parent’s Day in Court

You are a parent whose children are in foster care. Your court
hearing is today, after which you hope your children will return
home. Upon leaving the bus, you wait in line to enter the court. At
the metal detectors you’re told you can’t bring your cell phone
inside. With no storage options, you hide your phone in the
bushes, hoping it will be there when you return.

You get past security, nervously looking at your watch. The
hearing starts at 8:30 a.m. The courtroom is packed – with other
parents, caseworkers, lawyers, foster parents, relatives – all ready
for their cases to be heard.

Time passes slowly. You sit alone. While you see other people on
your case talking to each other, no one approaches you, not even
your lawyer. You have many questions about this hearing but don’t
know who can answer them. The longer you wait, the more
anxious and afraid you become. The nerves start kicking in. You
just want your children home.

The clock reads 9:30 a.m. Abruptly, the judge walks in, everyone
rises, and the proceedings begin. No one apologizes for the delay.
Next, a flurry of activity, none of which you understand. Lawyers
move around the courtroom, parents are crying, papers are
distributed, hearings conclude. A new case is called. This pattern
repeats until the clerk says your children’s names. You nervously
move forward.

The professionals on your case introduce themselves. The person
beside you – whom you’ve only spoken to briefly – introduces
himself as your lawyer. You discover another person – whom
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you’ve never met or spoken to – represents the best interests of
your children. You have so much you want to share and
understand. Why is this all happening?

After the professionals introduce themselves, the judge – without
looking up – asks: “Will the Respondent Mother introduce herself?”
Those words sting: “Respondent Mother.” You feel like a criminal.
Your identity is reduced to a label, to something other than a
person. You raised your children. You have a name, but no one
uses it.

Suddenly, the hearing is over. The foster care worker and the
children’s lawyer recite the bad things cited in the petition – things
that don’t completely reveal the truth – but neglect to tell the
judge what was going well for your family. Your lawyer mutters a
few words but says little because he doesn’t know the case and
has never spoken with you outside court.

You want to speak but your lawyer tells you to be quiet. You have
so much to share: you read to your children every night, got them
to school every day by yourself, took them to their grandparents’
house to play with their cousins. Now you can’t do these things.
Now you’re just a “Respondent Mother” who no one wants to hear
from.

After the professionals speak, the judge quickly says the children
will remain in foster care and sets a court hearing months later,
without asking about your schedule. Everyone hurries from the
courtroom. The clerk hands you a court order, which your lawyer
says lays out everything you need to do. He then hurries off.

You look at the paper, a pre-printed form with boxes checked and
legal jargon you don’t understand. Confused, you look around for
your lawyer. He’s working on another case, one of many he is
assigned to that morning. You leave feeling dejected, hopeless,
and angry: What happens now? When will you get your children
back? Will your cell phone be under the bushes? You never want to
go to court again.

How Many Parents Experience Court: Myths and
Realities

Over the past 15 years, I’ve represented hundreds of parents and
children in the child welfare system. During that time, the practice
has become more professionalized, with more qualified
practitioners wanting to enter the field. New interventions to better
support families have emerged and innovative laws to improve
outcomes for families have been introduced.

While courts have focused on what they should do, they’ve paid far
less attention on how they should do it, particularly as it relates to
how parents experience the child welfare process. As a result,
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parents frequently feel left out of the process, feeling even more
hopeless about their prospects of getting their children back after
the court process begins. One parent’s description typifies the
feelings of many:

When I arrived at court that morning, I was told this is
my lawyer. My lawyer sat down with me for five
minutes, asked me a couple of things, and told me to
admit my drug addiction. I didn’t know anything about
a fact-finding hearing. I wasn’t told what my rights
were. I wasn’t told the procedure of the court. I didn’t
have any idea what was happening, and I was very
much afraid, because the important thing in my life
had just been lost.

This sentiment, felt by parents experiencing the child welfare
system all over the country, makes me wonder whether the court
process is by design. Maybe it makes sense for three reasons: 1)
to punish parents who have done horrific things to children; 2) to
motivate parents to address their deficiencies through harsh
treatment; or 3) to allow children to live in a foster care system
that better meets their needs. Yet, when we explore each of these
possibilities, the evidence clearly calls for a different approach.

Most child welfare cases involve parental neglect not
horrific acts.

Contrary to public perception, most child welfare cases do not
involve parents who have committed horrific acts against children.
In 2016, roughly 75% of maltreated children suffered from neglect,
not physical or sexual abuse.  Neglect includes a broad array of
conduct, much of which is influenced by a family’s poverty,
including a lack of food or clothing, homelessness, or parental
substance abuse. In contrast, just 11.1 % of cases involved
physical abuse, and even less – 6.6% - involved sexual abuse.

Recent studies documenting the link between poverty, neglect, and
the role of supportive services support these data. For example:

One study found that children – substantiated as being neglected – who were involved with a Head

Start program were 93% less likely to enter foster care.  

Another study discovered that increasing the minimum wage by $1 would reduce the number of

neglect referrals to Child Protective Services by 10%.

National data indicates that 10% of all children in foster care go home within weeks of their initial

removal, most within days.

Unsurprisingly, given the close relationship between poverty and
neglect, studies have also shown that two determinants of how
quickly a parent can regain custody of their children are whether 1)
they have housing, and 2) whether the system forces them to pay

1

2

3

4 
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the costs of their child’s stay in foster care.  These studies and
data rebut the notion that most parents in the child welfare system
are “monsters” who should never get their children back.

Further complicating the prevailing narrative of parents in the child
welfare system is that most parents have themselves suffered
immense trauma in their lives. The National Child Traumatic Stress
Network reports that while “judges and attorneys who work in the
child welfare system are well aware that many of the children in
the system have experienced trauma, less well recognized is that
the birth parents of these children often have their own histories of
childhood and adult trauma.  Parents are often victims of domestic
violence or human trafficking, youth who aged out of foster care,
or individuals who suffer from disabilities, including untreated
mental illnesses.

While much work in recent years has focused on the trauma
children in foster care experience, little has been done to identify
and treat the trauma histories of birth parents. Even in many of
the most serious child abuse cases, close investigation often
reveals the parent himself was severely maltreated as a child. In
short, very few child welfare cases involve parents who have done
such monstrous acts that they deserve a court system that strips
them of their dignity.

Court compliance is higher when parents are treated
fairly.

Perhaps our systems employ harsh tactics to motivate parents to
comply with court orders and quickly address their needs to get
their children back. Again, research does not support this logic.

Numerous studies show that when courts employ procedural
justice – a system that treats litigants fairly – litigants are far more
likely to respect the process and abide by the court’s orders.
Surprisingly, although an individual’s willingness to accept a court
decision is shaped somewhat by whether he or she agrees with the
outcome, research also shows that agreeing with the outcome is
not the major factor shaping a litigant’s acceptance of the decision
or satisfaction with the process. Instead, both trust in the motives
of authorities, and judgments about the fairness of the process
they use are stronger influences on acceptance and satisfaction
than achieving a particular outcome in a case.

In assessing what procedures are “fair,” litigants look to four key
factors: voice, respect, neutrality, and understanding. Procedures
that permit individuals to present arguments and to exert control
over the process are deemed just whereas those that silence
litigants heighten feelings of mistrust. Central to these findings is a
person’s need to have his story told, regardless of whether the
telling will ultimately impact the case outcome. Fairness is also
enhanced by adequate legal representation and confidence that the

6

7

8

9



Chapter 2—Procedural Justice in Juvenile Court Cases: Why It Matters

 2–28Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

decision maker is neutral and unbiased. Additionally, courts that
reaffirm one’s self-respect and treat people politely while
respecting their rights earn the trust of those before them,
regardless of the substance of the orders they issue.

As noted above, the satisfaction of litigants is crucial because
research shows greater satisfaction in the process significantly
increases the likelihood that litigants will comply with the
mandates of authorities, even when those authorities are taking
actions that may harm the interests of those individuals. This
result is particularly salient in child welfare cases in which a finding
of neglect only represents the beginning of the case. Ultimately,
the outcome depends largely on the willingness of the parent to
work with the stakeholders, including the court. Parents must
comply with case service plans and court orders to secure the
child’s return home. Satisfaction with the process helps child
welfare authorities work with parents to accomplish the objectives
in the treatment plan. In other words, creating a court system that
is impersonal and treats parents poorly only undermines the goal
of getting kids home quickly.

Children have better outcomes when raised by
family.

Even if a harsh, impersonal court system undermines getting kids
home faster, perhaps we can accept that result if foster care is an
acceptable substitute that adequately meets children’s needs.
Research shows otherwise.

Upon their initial removal from their parents, children are
immediately traumatized by the foster care system. Research
shows the removal process itself threatens the well-being of
children by creating painful and unresolved ambiguity in many
aspects of their lives, including where they will live, when they will
see their families, and what the future holds for them.  The pain
created by this ambiguity is exacerbated by the realities of the
foster care system, in which children are routinely moved between
homes, forced to change schools, and see their siblings or parents
infrequently. Unsurprisingly, children raised by the foster care
system, who eventually age out when they reach adulthood, face a
high risk of unemployment, incarceration, young parenthood,
homelessness, or death.

Studies consistently find better outcomes for similarly situated
children living at home than those entering foster care --

One study found language development of children in foster care was delayed compared to that of

children who remained with their mothers.  

Another study found children in foster care developed more significant behavioral problems than

similarly maltreated children who remained at home.  
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A comprehensive study by an MIT economist – looking at outcome data for 15,000 kids –

concluded children taken from their families and placed in foster care fared worse in life than

similarly maltreated children who were simply left with their families.

Given these realities, child welfare advocates must think of foster
care as a potent medicine with incredibly dangerous side effects.
That is, foster care is a toxic intervention that should only be used
to treat the most serious cases. Think of it as chemotherapy for a
cancer patient.

Building a Court Process that Support Parents

Considering the evidence that parents are far more likely to
commit neglect than horrific acts, they are motivated by fair
treatment, and their children have better outcomes when raised by
family, how do we construct a court process that builds on this
knowledge?

Consider these three examples to understand how courts might
function differently:

A judge in Washington State, before hearing from any professional, begins each court hearing by

asking the parent how she is doing and how things are going. 

A judge in Nevada inquires whether the court date he wants to set works for the parent, and

encourages that parent to inform the court if the parent later learns that the date does not work. 

A judge in Michigan requires prison officers to unshackle incarcerated parents, in prison for

nonviolent crimes, during court hearings.

In each of these examples, jurists, taking small steps, send a
powerful message that what parents say matters, that their
appearance in court is vital, and that their dignity will never be
taken from them.

Action steps

What follows is a list of actions you can take to start building a new
child welfare court process, one that seeks to connect with parents
by giving them a voice, ensuring their understanding of decisions,
reaffirming their confidence in the process and preserving their
dignity.

Allow litigants to bring phones into the courthouse or provide free storage areas. 

Create a welcoming courthouse/courtroom environment (e.g., family-friendly waiting room). 

Clearly state the court’s rules in a respectful and transparent manner. 

Display artwork to make courtroom more family-friendly. 

13
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Start court hearings on time. Provide an estimate of wait times. 

Apologize for lengthy delays. 

Introduce yourself by name. 

Address parents by name (not “mom,” “mother,” or “respondent”). 

Personalize interactions – make eye contact. 

Use open-ended questions and listen to answers. 

Ask parents and youth to repeat back their understanding of key decisions. 

Write information, such as the requirements of a treatment plan, on visible dry erase boards in

addition to stating them out loud. 

Provide an opportunity for parents and youth to address the court directly. 

Consider allowing parents and youth to speak first at hearings, before the professionals report on

the family’s progress. 

Explain how and why decisions are made (e.g., why can’t a child return home). 

Avoid the appearance of favoritism. 

Acknowledge unfairness. 

Situate the judge’s bench at eye level. 

Create courtrooms where the parties, judge, and professionals are seated in a circle. 

Seek regular feedback from families about the court processes. 

Schedule court hearings at times convenient for families.  

Provide parents with a written copy of the court order after each hearing. Ensure orders are written

in a manner that conveys the key pieces of information to the parent, including the requirements

of the treatment plan. 

Minimize ex parte removal orders. 

Conduct robust removal hearings before a child’s removal. 

Forge relationships between foster and birth parents. 

Involve birth parents when children are in foster care. 
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Preserve positive relationships between children and their parents whenever possible and

terminate parental rights only when absolutely necessary.

If your jurisdiction has taken other steps, please share them with
me at vss@umich.edu. Together we can construct a child welfare
system that supports parents, heals and not hurts families, and
ensures that children can safely remain at home.

Vivek Sankaran, Clinical Professor of Law, Director, Child Advocacy
Law Clinic, University of Michigan Law School.
Blog: https://rethinkingfostercare.blogspot.com/ 
Twitter: https://twitter.com/vivekssankaran
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Trafficking Awareness 

Goals and Objectives
Participants will be able to…
 Understand sex trafficking dynamics;
 Identify sex trafficking indicators;
 Understand what to do if you suspect a sex 

trafficking victim
 Outline successful collaboration models to 

combat sex trafficking, and what you can do to 
help
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Overview

Federal Definition
The Trafficking Victims Protection Act of 2000 defines 
sex trafficking as the recruitment, harboring, 
transportation, provision, or obtaining of a person 
for a commercial sex act.

A Sex act is induced by 
force, fraud, or coercion, or 
the person induced to 
perform such an act is under 
18 years of age

The recruitment, harboring, 
transportation, provision, or 
obtaining of a person for labor or 
services for the purpose of 
subjection to involuntary servitude, 
peonage, debt bondage, or slavery
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Minor Sex Trafficking is…
 Sexual activity involving a child in 

exchange for something of value

 The child is treated as a commercial 
and sexual object to be sold and 
traded

 A Sex Act

 An Exchange of goods, something of 
value

 Under the age of 18

Labor Trafficking
The recruitment, harboring, transportation, provision, or obtaining of a 
person for labor or services for the purpose of subjection to involuntary 
servitude, peonage, debt bondage, or slavery.

 Domestic Servitude (Nannies)

 Agricultural Work (Nurseries) 

 Peddling  (Sales Crews)

 Hospitality industry (Restaurants & Hotels)

REMEMBER- victims of labor trafficking also may be sexually abused or 
simultaneously victims of sex trafficking
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Help for International Victims
 U VISA- allows applicants to stay in the U.S. if they have been a victim of 

certain crimes and were helpful in the investigation or prosecution of the 
crimes committed against them.

 T VISA- Allows applicant to stay in the U.S. if he or she has been a victim 
of human trafficking. 

 VAWA- allows applicant to stay in the U.S. if he or she is or has been an 
abused spouse, parent, or child of a U.S. citizen or lawful permanent 
resident (green card holder). 

https://www.doj.state.or.us/crime-victims/victims-resources/other-
resources/immigrant-crime-victims-u-t-visa/

Domestic Commercial Sexual Exploitation of Children
Questionnaire:

 In the United States, what is the average age of entry to the sex industry?

 A) 11-14

 B) 15-17

 C) 18-21

 What percentage of teens will be recruited into the life within 48 hours of becoming homeless?

 A) 1 in 100 teens will be trafficked

 B) 1 in 55 teens will be trafficked

 C) 1 in 11 teens will be trafficked

 D) 1 in 3 teens will be trafficked

 How many youth are exploited annually in the US?

 A) 100,000

 B) 200,000

 C) 300,000

 What is the average number of foster placements for a trafficked youth?

 A) 5

 B) 11

 C) 3
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Statistics

Finkelhore, D., Ormrod, H., and Turner, H. (2007). Poly-Victimization: A neglected Component in Child Victimization. Child Abuse and Neglect, 31, pg 
7-21. Retrieved at: http://www.unh.edu/ccrc/pdf/CV91.pdf

The Commercial Sexual Exploitation of Children: The Medical Provider’s Role in Identification, Assessment and Treatment. American Professional 
Society on the Abuse of Children. October 2013. Retrieved at: http://www.kyaap.org/wp-content/uploads/APSAC_Guidelines.pdf

Intersection of 
Violence

Minor Sex 
Trafficking 

Domestic 
Violence

• Physical Abuse
• Verbal Abuse
• Psychological Abuse
• Economic Abuse

Systemic 
Violence

• Sexism
• Racism
• Classism
• Prison Industrial 

System

Sexual 
Violence

• Rape, gang rape
• Sexual exploitation

Child 
Abuse

• Early childhood 
sexual abuse

• Physical & emotional 
abuse
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Sex Trafficking Includes
- Pornography
- Stripping
- Erotic/ Nude Massage
- Escort Service
- Chat Lines
- Private Parties
- Gang-based Prostitution / Organized Crime
- Interfamilial Pimping
- Internet Sites  & Hotels  (out-call vs. in-call)
- Walking the Track 
- Agricultural Camps 

Typology of Human Trafficking 
 Escort Services
 Illicit Massage, Health & Beauty 
 Outdoor Solicitation
 Residential
 Domestic Work
 Bars, Strip Clubs, & Cantinas
 Pornography
 Traveling Sales Crews
 Restaurants & Food Service
 Peddling & Begging
 Agriculture & Animal Husbandry
 Person Sexual Servitude
 Health & Beauty Services

 Construction
 Hotels & Hospitality
 Landscaping
 Illicit Activities
 Arts & Entertainment
 Commercial Cleaning Services
 Factories & Manufacturing
 Remote Interactive Sexual Acts
 Carnivals
 Forestry & Logging
 Health Care
 Recreational Facilities

https://polarisproject.org/sites/default/files/Polaris-Typology-of-Modern-Slavery.pdf
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http://www.savinginnocence.org

What it looks like 
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Sex trafficking
Common Business Models

 Pimp directed
 Commercial Front business (massage parlor, nail 

salon)
 Internet based (backpage.com)
 Facility Based (brothel)
 Family Directed 
 Mobile (delivery vans)
 Survival

Supply & Demand

Pimp 
(Supplier) 

John (Buyer)Victim (Item 
of value)
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Frequency

Statistics from 1/1/15-12/31/15
http://www.polarisproject.org/resources/hotline-statistics/human-

trafficking-trends-in-the-united-states 
Estimated that 70-80% of Human Trafficking was sex trafficking

Federal Laws

18 U.S.C 1591 Sex Trafficking of Children or by Force, Fraud, or 
Coercion

Whoever Knowingly-
1) in or affecting interstate or foreign commerce, or within the special maritime and territorial jurisdiction of the 
United States, recruits, entices, harbors, transports, provides, or obtains by an means a person; or
2) benefits, financially or by receiving anything of value, from participation

Knowing that force fraud, or coercion will be used to cause the person to engage in a commercial sex act, or that the 
person has not attained the age of 18 years and will be caused to engage in a commercial sex act.

Mandatory Minimums 10 and 15 years

18 U.S.C 2421 Mann Act-Transportation
Whoever knowingly transports any individual in interstate or foreign commerce, or in an Territory of Possession of 

the United States, with intent that such individual engage in prostitution , or in any sexual activity which any 
person can be charged with a criminal offense, or attempts to do so.

18 U.S.C  2423 Transportation of Minors
A person who knowingly transports an individual who has not attained the age of 18 years in interstate or foreign 

commerce, or in any commonwealth, territory or possession of the United States, with intent that the individual 
engage in prostitution, or in any sexual activity for which any person can be charged with a criminal offense.

Mandatory Minimum 10 years
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Oregon Revised Statutes

167.012 Promoting prostitution (1) A person commits the crime of 
promoting prostitution if, with intent to promote prostitution, the person knowingly: (a) Owns, 
controls, manages, supervises or otherwise maintains a place of prostitution or a prostitution 
enterprise; or (b) Induces or causes a person to engage in prostitution or to remain in a place of 
prostitution; or (c) Receives or agrees to receive money or other property, other than as a 
prostitute being compensated for personally rendered prostitution services, pursuant to an 
agreement or understanding that the money or other property is derived from a prostitution 
activity; or (d) Engages in any conduct that institutes, aids or facilitates an act or enterprise of 
prostitution.

167.017 Compelling prostitution (1) A person commits the crime of 
compelling prostitution if the person knowingly: (a) Uses force or intimidation to compel another 
to engage in prostitution or attempted prostitution; (b) Induces or causes a person under 18 
years of age to engage in prostitution; (c) Aids or facilitates the commission of prostitution or 
attempted prostitution by a person under 18 years of age; or (d) Induces or causes the spouse, 
child or stepchild of the person to engage in prostitution.

What this might look like
 Sex abuse charges
Coercion
Assault charges (might look like DV)
Weapons violations
Drug trafficking
 Stalking
 Prostitution 
 Robbery 
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Your Location

Who Facilitates the Exploitation?

 Pimps
 Guerilla vs. finesse
 “Boyfriend” vs. “Daddy”
 Madams
 Familial

 Organized Crime/Gangs
 Street (Bloods, MS-13, Hoovers)
 Biker (Jokers, Mongols)
 Prison 
 Mafia (Russian, Mexican, Chinese)

 Johns/Tricks/Buyers
 Sex Industry

 Massage Parlors
 Strip clubs
 Pornography 
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Why Do They Stay?
• Trauma Bonding

• Fear & Intimidation

• Family

• Community

• Addiction/Normalcy

Victims are: 

24

Traumatized

Tricked

Targeted 
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Pimp Tactics
Of Coercion and Control

Degradation

Demonstrating 
“omnipotence”

Threats Occasional 
indulgences

Induced debility 
& exhaustion

Monopolization 
of perception

Isolation
Enforcing trivial 

demands

Identifying vs. Misidentifying Victims
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Language Activity

Easy
Slutty
Bad Girl
There by 
choice
Throw away
Pretty 
woman

Dirty
Likes Sex
Consenting 
Adult
Criminal
Drug Addict

Exploited
Child
Needs Help
Used
No choice
Taken advantage of
Rape
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Children who are at risk for 
recruitment into trafficking: 

• Are under 18 years old

• Walk to school or to the store 
alone

• Own or have access to a 
computer

• Are attracted to consumer 
goods

• Desire to develop romantic 
relationships

• Sometimes feel insecure

• Want to feel more “grown up”

• Feel misunderstood

• Fight with their parents

• Sometimes feel their parents 
don’t care or don’t have 
parents

• Want more independence

• Test boundaries and take risks
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Oppression Creates Vulnerability

All youth may be at risk based on the vulnerabilities of age and the 
complexities of being a teenager – but reality shows us that the greater the 
oppression the greater the vulnerability.

The majority of youth that I have serve are youth who have experienced 
oppression based on:
• History of sexual abuse
• Race
• Economic status
• Being part of the system/DHS-involved or juvenile justice
• Parents being part of the criminal justice system etc.
• Family Members who are or have been in the life

Oppression = 
risk  factors

What to do? 
 Call DHS Hotline

 Call local Law Enforcement

 Call the National Human Trafficking Hotline 
1-(888) 373-7888
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Models that Work
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Collaborative Team Approach

Victim / Survivor

Law 
Enforcement 
State/ Federal

Advocacy / 
Case 

Management

Mental 
Health

Shelter / 
Treatment

Prosecution 
DA / AUSA

DHS

• Everyone has 
their role to play

• Not one 
organization can 
meet all the 
needs of this 
population 

• Identify culturally 
specific services 
for true healing 

• Needs to be a 
level of trust 
among  partners 
for true 
collaboration to 
work 

Task Forces
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What you can do to help
 If you see something say something

 RED means help! 

 Talk about it!!

 Local resources
 Advocacy agency- supplies
 Resources for Law Enforcement
 Volunteer

Minor Sex Trafficking is Child Abuse 

To report call 

DHS Hotline

1-855-503-SAFE (7233)

National Human Trafficking Hotline

1(888) 373-7888

Text “BeFree” (233733)
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QUESTIONS?

Amanda Swanson

Oregon’s Trafficking Intervention Coordinator

503-559-8471

amanda.swanson@doj.state.or.us
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JURISDICTION 
 

Dept. of Human Services v. J.E.F., 290 Or App 164, 421 P3d 415, rev den, 362 Or 794 (2018) 
Washington County; Ricardo J. Menchaca, Judge 

The juvenile court asserted dependency jurisdiction over the father’s child due to the 
father’s anger, impulse control, and domestic violence issues, lack of basic parenting skills, and 
his status as the child’s biological father (among other bases relating specifically to mother).  The 
father appealed, and the Court of Appeals affirmed, concluding that the juvenile court did not err 
in asserting jurisdiction on all bases because they were collectively sufficient to warrant 
jurisdiction.  In particular, the Court of Appeals noted that, although the allegation relating to 
father’s status as the child’s biological father did not allege a parenting deficit, “the juvenile 
court judgment could not reasonably be read as finding that [that] allegation * * * was an 
independent basis for jurisdiction.”  290 Or App at 168. 

Dept. of Human Services v. A.B./J.M.B., 290 Or App 715, 415 P3d 1156 (2018) 
Tillamook County; Jonathan R. Hill, Judge 
Tillamook County; Mari Garric Trevino, Judge 

The juvenile court asserted dependency jurisdiction over parents’ infant due to parents’ 
substance abuse, mental health, and lack of basic parenting skills as well as mother’s “limited 
cognitive abilities.”  On appeal, parents challenged the assertion of jurisdiction on any basis.  
The department conceded that the juvenile court had erred in one regard, namely, in asserting 
jurisdiction on the basis of mother’s substance abuse.  The Court of Appeals accepted the 
department’s concession and reversed and remanded on that limited basis but otherwise 
affirmed.  

State v. G.V.L., 291 Or App 53, 417 P3d 517 (2018) 
Washington County; Ricardo J. Menchaca, Judge 

Child fled Guatemala due to his father’s violence against him and his father’s threats of 
further violence.  When child was 17 years old and involved in immigration removal 
proceedings, he petitioned a juvenile court in Oregon to assert dependency jurisdiction over him 
to pave the way for his request to attain special immigrant juvenile status (SIJS) and remain 
lawfully in the United States.  The court denied child’s dependency petition, reasoning that the 
risk of harm was speculative due to his age and concomitant ability to otherwise avoid his 
father’s violence.  Child appealed, arguing that the undisputed facts warranted dependency 
jurisdiction as a matter of law.  The Court of Appeals agreed and reversed the denial of child’s 
dependency petition and remanded to the juvenile court:   

“Child’s physical distance from parents does not defeat dependency 
jurisdiction here.  Child was not in the custody of father and mother at the time of 
the hearing only because he fled home to escape the threat of harm posed by 
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father, which mother could not prevent.  Child presented evidence from many 
sources, including records from authorities in Guatemala, that corroborated 
child’s allegations that father physically abused child and that he witnessed the 
physical abuse of mother and child’s siblings.  In the month before child left 
Guatemala, while child was living with mother only, father beat him severely, 
threatened to kill him when he turned 18, and sent men to harm him.  Father’s 
history of violence toward child and others, the ineffectiveness of intervention by 
the local authorities, father’s brutal physical attack of child even after child 
moved away from father, and father’s threat to kill child all demonstrate that 
father would likely harm child again.  Child’s physical distance from father at the 
time of the hearing, the result of running away from home, does not mean that his 
condition or circumstances are such that his welfare is not currently endangered.  
To say otherwise—that the condition or circumstances of a child who ran from 
the abuse of his father do not create a current, reasonable likelihood of harm to the 
welfare of the child—runs counter to our case law and the purposes and policies 
of juvenile dependency. 

“* * * * * 

“Thus, in this case—where the juvenile court accepted the evidence 
showing that child faces physical abuse from his father, that mother is unable to 
protect him from that physical abuse, that he has fled his home to escape the 
physical abuse and is no longer under parents’ care, and that he is without a legal 
guardian—the juvenile court’s determination that child’s condition or 
circumstances do not warrant the jurisdiction and protection of the juvenile court 
because the risk of harm is speculative was error.” 

291 Or App at 62-64. 

Dept. of Human Services v. S.A.B.O., 291 Or App 88, 417 P3d 555 (2018) 
Lane County; Jay A. McAlpin, Judge 

In 2015, the juvenile court asserted jurisdiction over the mother’s two children based on 
mother’s admissions that she had been convicted of misdemeanor fourth-degree assault against 
the father of one of the children and that she needed the assistance of the department and the 
court “to resolve the safety risk” to the children.  The “safety risk” was not further identified 
either in mother’s admissions or in the jurisdictional judgments.  Two years later, in May 2017, 
the court asserted jurisdiction over the children based on mother’s “mental health condition” as 
an additional basis.  Mother appealed that jurisdictional judgment, arguing that the evidence was 
insufficient to establish that her mental health condition created a current and nonspeculative risk 
of serious loss or injury.  The Court of Appeals agreed with mother and reversed the judgment: 

“On appeal, mother does not dispute that the record includes evidence that 
she has a mental health condition that has contributed to her entering into 
relationships and associations with individuals who prove violent or unsafe.  
However, she contends that the record does not include evidence of ‘a nexus 
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between those relationships and associations and a harm to her children that was 
nonspeculative and current or likely to be realized.’  In particular, she observes 
that the record includes no evidence that her children were present during any 
incident of domestic violence and that the trial court found that DHS had not 
proved that grandmother presented a threat of harm to the children. 

“* * * * * 

“DHS does not develop an argument on appeal that mother’s mental 
health condition, standing alone, presents a current threat of serious loss or injury 
to her children.  Nor could any such argument succeed.  The record includes no 
evidence that any of mother’s relationships have resulted in her exposing the 
children to unsafe people or situations:  the juvenile court found specifically that 
DHS had not proved that grandmother is unsafe, and there is no evidence that the 
children were present during any of the three documented incidents of physical 
abuse between mother and her romantic partners.  Nor is there evidence that 
domestic violence was so prevalent in mother’s relationships that it created the 
kind of ‘chaotic and physically threatening environment’ that itself can be 
harmful to children.  In short, evidence that mother’s mental health problems may 
contribute to her being involved in violent relationships does not itself, standing 
alone, establish that those relationships are reasonably likely to present a serious 
threat of harm to her children. 

“DHS argues, nonetheless, that it adequately established that mother’s 
mental health condition ‘contributes to the risks to [the children] associated with 
the already-established basis of jurisdiction, which related to mother’s domestic 
violence against [LS].’  That is because, according to DHS, ‘it increases the 
likelihood of further domestic violence between mother and her domestic 
partners’ and because it ‘affects the services she needs to resolve the original 
basis for jurisdiction, such as domestic-violence treatment programs. 

“But referring back to the original basis for jurisdiction does not add any 
information as to how mother’s mental health condition presents a current threat 
of serious harm to the children.  This record includes no information regarding the 
nature of the ‘safety risk’ to which mother admitted in 2015.  The only evidence is 
that mother’s children were not present during the single incident of domestic 
violence that led to the 2015 jurisdictional judgments and nothing in the record 
explains why, nonetheless, mother admitted that she needed assistance from the 
court and DHS to resolve that unidentified safety risk.  Because this record does 
not establish what threat of serious harm to the children existed in 2015, any 
evidence that mother’s mental health condition contributed to what happened at 
that time also cannot establish that the existence of that condition presently puts 
the children at risk. 

“We appreciate the juvenile court’s assessment that mother’s experiences 
with domestic violence are complex and evolving.  The record supports that 
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assessment.  However, recognition of the complexities of domestic violence, and 
evidence that mother’s mental health condition increases the likelihood that her 
relationships will involve such violence, cannot substitute for evidence of an 
actual threat of serious loss or injury to the children that is reasonably likely to be 
realized.  Accordingly, we reverse the May 2017 jurisdictional judgment.” 

291 Or App at 98-101 (internal citations omitted.) 

Dept. of Human Services v. J.J.B., 291 Or App 226, 418 P3d 56 (2018) 
Jackson County; Lisa C. Greif, Judge 

The juvenile court asserted dependency jurisdiction over parents’ five-year-old daughter 
due to parents’ drug use and father’s “domestic violence.”  On appeal, father did not dispute 
parents’ use of methamphetamine and marijuana or that father had previously punched a hole in 
a wall of their residence and yelled at mother.  Instead, father argued that the department had 
failed to prove that those facts gave rise to a nonspeculative and current risk of serious loss or 
injury to J.  The Court of Appeals agreed with father and reversed the jurisdictional judgment in 
its entirety: 

“As a starting point, it is unnecessary to decide the complicated question 
raised by father’s arguments as to what constitutes ‘domestic violence.’  We have 
never categorically defined domestic violence and need not do so now.  That is so 
because using the term ‘domestic violence’ to describe conduct does not change 
the ultimate inquiry in a dependency case:  whether violent or aggressive behavior 
by an adult in the home endangers the child’s welfare.  The focus must always be 
on the child. 

“The evidence offered by DHS in this case was insufficient to establish 
jurisdiction over J based on domestic violence.  There is no evidence that father 
has ever hit or threatened mother, or that mother has ever hit or threatened father.  
The juvenile court found that ‘exposure to power and control and the yelling’ was 
‘what's largely going on here.’  On that point, there was evidence that parents 
have argued in front of J in the past and that J worries they will do so again.  DHS 
offered no evidence, however, that parents have continued to argue in front of J 
since their ‘last’ fight at the ‘old house,’ let alone done so in a manner or to a 
degree that exposes J to a non-speculative ‘current threat of serious loss or injury 
that is likely to be realized.’  Further, the record contains no evidence to support 
the juvenile court’s statement that ‘we know domestic violence can have a 
profound impact on children’s brain development, their ability to form 
attachments’ and that ‘even just exposure to power and control and the yelling’ 
puts a child at risk.  DHS offered no evidence regarding the harm to children 
associated with exposure to ‘power and control’ or ‘yelling,’ generally or specific 
to J’s circumstances. 

“In this case, there is evidence that parents have yelled at each other in J’s 
presence, at least in the past; that father once punched a wall at their ‘old house,’ 
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which scared J and mother and led father to promise J that he and mother would 
never fight in her presence again; and that father interrupted mother and later 
yelled at mother when J was not present, after she disclosed parents’ illegal drug 
use to a DHS employee.  Such conduct is not ideal by any means. * * * 
[H]owever, DHS failed to put in evidence sufficient to prove that parents’ conduct 
toward one another is of a nature or severity that creates a current threat of serious 
loss or injury to J that is likely to be realized.  The juvenile court erred in asserting 
jurisdiction over J based on domestic violence in parents’ home. 

“The juvenile court also took jurisdiction over J on the bases that father’s 
substance abuse (allegation C) and mother’s substance abuse (allegation A) 
interferes with their ability to safely parent J.  Mother admitted to the DHS 
caseworker that she and father had ‘relapsed,’ that they had begun using 
methamphetamine again around mid-October 2016, and that things had ‘started to 
really go downhill for them’ in December 2016.  Father does not contest that DHS 
proved that parents used methamphetamine.  Rather, father argues that DHS 
failed to prove any nexus between parents’ methamphetamine use and a current 
threat of serious loss or injury to J that is likely to be realized.  We agree with 
father that DHS’s evidence fell short in the latter regard. 

“‘We have recognized on several occasions that a parent’s substance abuse 
alone does not create a risk of harm to a child.’”  The same is true of a child 
seeing a parent under the influence of intoxicants.  Rather, DHS must prove that 
the parent is abusing drugs or alcohol, or exposing a child to drugs or alcohol, ‘in 
a way that puts the child at risk of serious harm.’ * * * [W]e [have] concluded that 
evidence of illegal marijuana use, without evidence of resulting danger to the 
children, was insufficient to establish jurisdiction. * * * [W]e [have also] 
concluded that evidence of [a parent]’s serious alcohol abuse, of which [his] 
children were aware, did not create jurisdiction because of the absence of 
evidence of resulting danger to the children. 

“* * * * * 

“Here, DHS offered no evidence that parents used methamphetamine in 
J’s presence, exposed J to dangerous situations involving methamphetamine, or 
failed to supervise J due to methamphetamine use.  DHS emphasizes the drugs 
and drug paraphernalia found at the motel on February 4 and the DHS 
caseworker’s suspicion that parents were high at her office on February 6, but J 
was not present on either of those occasions.  As for exposure to dangerous 
situations, DHS offered no evidence that, other than parents themselves, J was 
exposed to ‘the kind of people that are associated with methamphetamine 
possession and distribution.’  Nor did DHS offer evidence that parents leave 
controlled substances or drug paraphernalia where J has access to it and could 
hurt herself.  Indeed, the only evidence was that J had seen parents’ bong and 
knew from parents telling her that they smoked pot, but not that they used 
methamphetamine, and that parents kept all their ‘secret stuff’ in a lock box or 



Chapter 4A—Appellate Decisions in Juvenile Dependency Cases: February 1, 2018–January 4, 2019

 4A–6Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

safe to which J did not have access.  The juvenile court does not appear to have 
relied on parents’ marijuana use in asserting jurisdiction, and, in any event, 
‘[a]wareness of a parent’s substance abuse problems does not, in and of itself, 
give rise to a risk of serious loss or injury’ to a child. 

“Significantly, DHS offered no evidence regarding the circumstances in 
which parents use methamphetamine as relevant to their ability to parent J.  For 
example, DHS offered no evidence that parents were high ‘for hours or days on 
end’ while J was in their care, ‘crash[ed] for days on end’ while J was in their 
care, or did not ‘meet the needs of’ J due to methamphetamine use.  Those 
statements by the court appear to refer to its experience with other 
methamphetamine users, not evidence regarding these parents.  There is no 
evidence that mother and father were habitually passed out or otherwise left J 
unsupervised while they used drugs.  The only evidence that DHS offered on this 
point was a DHS caseworker’s generalized testimony that, ‘when parents are 
using substances they often put their addiction issues ahead of the needs of their 
children’ and ‘[t]heir supervision of their children often is lacking.’ 

“Generalizations and assumptions about people who use drugs are 
insufficient to establish jurisdiction.  The only evidence specific to this child is 
that her parents use methamphetamine.  No one would suggest that is desirable 
parenting behavior.  However, the fact of substance abuse alone is insufficient to 
create jurisdiction under well-established case law.  On a more developed record, 
DHS might have been able to prove that parents’ methamphetamine use 
endangers J.  On this record, however, it failed to do so.  The juvenile court erred 
in asserting jurisdiction over J based on parents’ substance abuse. 

“* * * * * 

“In this case, there is [also] no evidence of a material relationship between 
parents’ substance abuse and any domestic violence in their home.  For example, 
DHS offered no evidence that parents fight more in front of J when they are on 
drugs or that their fights escalate to physical violence when they are on drugs.  
DHS argues that the allegations are ‘inextricably intertwined’ because the DHS 
caseworker suspected that parents were on methamphetamine on February 6 when 
father interrupted mother telling DHS about their illegal drug use, told mother that 
she needed to shut up, and afterwards appeared to be angry and yelling at mother 
in the parking lot.  We disagree with DHS that it is reasonable to infer a 
meaningful connection between substance abuse and domestic violence based on 
a single incident of father getting upset with mother when they may have been 
under the influence of methamphetamine. 

“Asserting multiple bases for jurisdiction does not lessen DHS’s burden of 
proof.  This is not a case in which two related allegations ‘present a more 
compelling case than either one alone,’ or at least not to the degree necessary to 
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create jurisdiction.  Whether the allegations are viewed alone or together, the 
juvenile court erred, on this record, in asserting jurisdiction over J.” 

291 Or App at 233-40 (internal citations omitted). 

Dept. of Human Services v. T.F., 292 Or App 356, 425 P3d 480 (2018) 
Lane County; Josephine H. Mooney, Judge (Judgment) 
Lane County; Karrie K. McIntyre, Judge (Amended Judgment) 

This jurisdiction case relates to the mother’s child M.  In January 2017, the father brought 
M to Oregon from Louisiana.  In April 2017, the department became involved and petitioned the 
juvenile court to assert dependency jurisdiction over M.  At trial, the mother challenged the 
juvenile court’s subject matter jurisdiction under the Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA).  The mother moved to dismiss the dependency petition and argued 
that Oregon was not M’s home state as the department had filed the dependency petition less 
than six months after the father moved to Oregon with M.  The father and M’s attorney argued 
that mother’s jurisdictional challenges was either untimely or waived and the department 
asserted that jurisdiction was proper under ORS 419B.803(1)(b).  The mother responded that 
UCCJEA subject matter jurisdiction could be raised at any time and that UCCJEA jurisdiction 
“is more limited” than jurisdiction under ORS 419B.100.  The juvenile court denied the mother’s 
motion.  Thereafter, the mother admitted to the allegation that her substance abuse interfered 
with her ability to safely parent.  The juvenile court asserted jurisdiction and entered a judgment 
memorializing its ruling.   

The mother appealed from the jurisdiction judgment, reprising her argument that the 
juvenile court lacked subject matter jurisdiction under the UCCJEA.  The department conceded 
that Oregon was not M’s home state.  Under the UCCJEA, “home state” is defined as “the state 
in which a child lived with a parent or a person acting as a parent for at least six consecutive 
months immediately before the commencement of a child custody proceeding.”  ORS 
109.704(7).  However, the department nonetheless claimed that the juvenile court had subject 
matter jurisdiction under ORS 109.751, which provides for temporary emergency jurisdiction “if 
the child is present in this state and the child has been abandoned or it is necessary in an 
emergency to protect the child because the child, or a sibling or a parent of the child, is subjected 
to or threatened with mistreatment or abuse.”   292 Or App at 359.  The Court of Appeals 
disagreed and reversed: 

“We recently addressed temporary emergency jurisdiction in State v. L. P. 
L. O., 280 Or App 292, 306, 381 P3d 846 (2016), explaining that ‘the plain text of 
ORS 109.751(1) provides that a court can take temporary emergency jurisdiction 
if the child is in the state and is in immediate need of the court's protection from 
mistreatment or abuse.’  ‘[T]he proper focus for courts is whether the child will be 
at immediate risk of harm upon return to the parent.’  Id. at 308, 381 P.3d 846.  
Temporary emergency jurisdiction is an ‘extraordinary jurisdiction reserved for 
extraordinary circumstances.’  Uniform Child Custody Jurisdiction and 
Enforcement Act § 204 comment, 9 ULA 649, 677 (1997). 
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“Here, there is nothing in the record to indicate that the parties asked the 
court to take temporary emergency jurisdiction, nor is there any indication that 
that is the reason that the juvenile court concluded that it had subject matter 
jurisdiction to act.  Rather, the arguments before the juvenile court indicated that 
the parties urged the court to dismiss mother's motion based on concepts of 
timeliness, waiver, or, at least to some extent, that the UCCJEA's jurisdictional 
provisions did not control.” 

 
“* * * * * 
 
“No party presented the juvenile court with any legal or factual issue as to 

whether temporary emergency jurisdiction was appropriate.  Moreover, given that 
temporary emergency jurisdiction is an ‘extraordinary jurisdiction reserved for 
extraordinary circumstances’ (i.e., it is intended to address ‘situational immediacy 
necessitating protection of the child,’  L.P.L.O., 280 Or App at 306, 381 P3d 846), 
we do not consider this an appropriate case to remand for the juvenile court to 
make a determination at this point as to whether temporary emergency 
jurisdiction was appropriate at the time that DHS filed the dependency petition.  
That is particularly true because, given the way the issue was argued to the court, 
the factual record as to any basis for temporary emergency jurisdiction was not 
developed at the time of the hearing.  Instead, we conclude that the juvenile court 
erred by denying mother’s motion to dismiss and that it is appropriate to reverse 
the jurisdictional judgment.” 

 
292 Or App at 360-62. 

Dept. of Human Services v. J.H., 292 Or App 733, 425 P3d 791 (2018) 
Marion County; Heidi O. Strauch, Judge 

The department became involved due to concerns about the mother’s 10-year-old 
daughter, K, and petitioned the juvenile court to assert dependency jurisdiction.  At the hearing 
on the department’s petition, the department presented evidence that, among other things, that 
the mother had a “long history of methamphetamine use, treatment, and relapse.”  The mother 
had recently relapsed; she used methamphetamine in May 2017 and in August 2017, about two 
months before the jurisdiction hearing.  K never saw the mother use drugs.  When the mother 
used methamphetamine, she felt “agitated” and was “not [her] normal bubbly self.”  In addition, 
the mother would argue with her domestic partner, W, who lived in the family home.  Sometimes 
the arguments would begin in the common areas but they would go in their bedroom and lock the 
door.  Approximately three days each week, K would hear the mother and W “yelling” in their 
bedroom and she was “scared” that mother and W “would get hurt,” but K never observed 
physical violence.  K testified that the mother never hurt her and that she did not feel that W 
would ever do so either.  K also testified that the mother always met her da-to-day needs.   

After school ended, mother arranged for K to go on a camping trip and to live with her 
grandmothers (who also shared a home with K’s father).  K learned from her best friend that the 
mother had relapsed during the camping trip.  After K learned of the mother’s relapse, she would 
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sometimes “think in my head that’s why [the mother] looks tired and stuff, that’s why she’s not 
funny * * *” and felt that the drugs was the reason why the mother had been fighting with W.  
Then K moved in with her grandmothers.  Shortly thereafter, the department became involved 
due to concerns about the father’s and the mother’s substance abuse.  The department 
interviewed K and she was concerned that the mother was using drugs and said she did not want 
to return home until mother was clean.   

At the hearing, the mother testified that she should not be using drugs and that K had 
“heard more than I’ve wanted her to hear” in regards to the mother’s arguments with W.  The 
mother also recognized that K was sensitive on the issue of fighting and K tended to shut down 
when she heard people yell due to the mother’s previous relationship that included incidents of 
violence against the mother.  

The juvenile court asserted dependency jurisdiction on the grounds of substance abuse 
and exposing the child to domestic violence.   The mother appealed arguing that the department’s 
evidence did not prove that dependency jurisdiction was authorized.   The Court of Appeals 
agreed: 

 “[W]e agree with mother that, regardless of the precise extent and 
timing of her drug use, there is no evidence in this record that it created a 
‘condition or circumstances’ that endangered K’s welfare within the meaning 
of ORs 419B.100(1)(c). 

“K is understandably troubled by her mother’s drug use.  However, the 
state may not insert itself into a family and remove a child anytime that a 
parent uses drugs.  Under ORS 419B.100(1)(c), the juvenile court may assert 
jurisdiction only where the evidence is sufficient to establish ‘a current threat 
of serious loss or injury that is likely to be realized.’  A.W., 276 Or App at 
278.  Here, DHS acknowledges that there is no evidence that mother failed to 
provide adequate care to K due to drug use.  The only harm that DHS has 
identified as resulting from mother’s recent drug use is that K was ‘aware’ of 
it (due to a comment by a third party) and, as a result, wondered at times 
whether that was why mother looked ‘tired’ or did not laugh as much as she 
used to. 

“We have repeatedly recognized that a parent’s substance abuse alone 
is not sufficient to assert jurisdiction, even when a child is aware of it.  * * *  
On this record, the evidence was insufficient to assert jurisdiction over K 
based on mother’s substance abuse. 

“* * * * * 

“We turn then to the other basis on which the juvenile court asserted 
jurisdiction—that mother exposes the child to domestic violence. 

“* * * * * 
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“Given the frequency and intensity of mother and W’s arguments, the 
relatively prolonged time period over which they had been occurring, and the 
evidence that the arguments did have some emotional impact on K, this is a 
close case.  Ultimately, however, we conclude that the evidence was 
insufficient to establish a current threat of “serious loss or injury” that was 
likely to be realized. A. W., 276 Or App at 278.  There is no evidence that K 
was at risk of physical injury in mother’s home, either directly or indirectly, as 
a result of mother and W’s arguments. That distinguishes this case from Dept. 
of Human Services v. C. M., 284 Or App 521, 529, 392 P3d 820 (2017) (child 
was at risk of physical injury ‘by the events immediately surrounding him 
even though he was not physically harmed or even aware of those events’), 
and State v. S. T. S., 236 Or App 646, 656 n 1, 238 P3d 53 (2010) (father had 
long history of physical violence toward mother, and mental health specialist 
testified to the risk of physical injury to a child in a home where physical 
violence occurs, even if not directed at the child). 

“Here, the alleged risk of harm to K was emotional or psychological.  
We do not discount the possibility that, even in the absence of physical 
violence, exposure to frequent and severe verbal altercations between parents 
or other adults in a child’s home may, in some circumstances, give rise to a 
threat of ‘serious loss or injury’ in the form of serious emotional or 
psychological harm to a child.  In order to establish such a circumstance, 
however, DHS must offer evidence, not only argument or conclusory 
statements. 

“* * * * * 

“We conclude that, on this record, DHS failed as a matter of law to 
establish that mother and W’s arguments exposed K to a current threat of 
‘serious loss or injury.’  A. W., 276 Or App at 278.  The juvenile court 
therefore erred in asserting jurisdiction over K on the basis that mother 
exposes K to domestic violence.” 

 
292 Or App at 739-43 (footnote and some internal citations omitted).  The Court of Appeals then 
considered whether the alleged bases for jurisdiction were “collectively” sufficient to authorize 
dependency jurisdiction and determined that it was not because there was insufficient evidence 
demonstrating a relationship between the two allegations or that there was a heightened risk of 
serious loss or injury arising from the combined effect of the two jurisdictional bases.  

Dept. of Human Services v. T.L.H.S., 292 Or App 708, 425 P3d 775 (2018) 
Marion County; Thomas M. Hart, Judge 

The juvenile court asserted jurisdiction over the mother’s eight-year-old daughter on the 
grounds that the mother failed to protect the child from the father, the mother’s mental health, 
and the father’s unavailability to parent.  The evidence showed that, in early February, the child 
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told the mother that the father had sexually abused her.  The mother, who had been sexually 
abused as a child, was shocked and did not know what to do, although she knew that sexual 
abuse is a crime and that crimes should be reported to the police.  The mother, knowing that 
teachers are mandatory reporters, told child to tell her teacher.  The mother then returned child to 
father’s care.   

 
The following week, when the child said she had not told her teacher, the mother again 

told her to do so and returned child to father’s care.  In late February, the child reported the abuse 
to her teacher, who called the department.  The department placed child with the mother, who, 
while the child was at a friend’s house, attempted suicide.  The department then placed the child 
with the maternal grandparents and filed a dependency petition. 
 

As a result of those events, the mother voluntarily sought alcohol treatment and began 
mental health counseling.  At the time of the August hearing on the department’s petition, the 
mother had completed alcohol treatment and been in counseling for five or six months; she 
planned to continue therapy.  The mother was also taking medication for depression, anxiety, and 
ADD; had completed a 12-week parenting program, which the department had referred her to; 
and had regularly visited child. 
 

After the hearing, the juvenile court ruled to assert jurisdiction based on allegations that 
the mother had failed to protect the child and that her mental health, if untreated, posed a risk to 
child.  The mother appealed and argued that the evidence was insufficient to demonstrate that, at 
the time of the jurisdiction hearing, the mother’s current mental health condition and her failure 
to protect the child six months earlier exposed her child to a current threat of serious loss or 
injury that was likely to be realized.   
 
 The Court of Appeals agreed and reversed.  Noting that the focus of the inquiry is on the 
child and the potential risk of harm to that child, the Court of Appeals explained that the 
department’s failure to identify the specific type, degree, and duration of harm it sought to 
establish complicates appellate review:  
 

“When DHS fails to identify a specific type of harm, and instead relies 
on an amorphous risk of unspecified harm loosely tied to multiple allegations, 
it hinders parents’ ability to fully respond to the state’s case. It hinders the 
juvenile court in making appropriate fact findings and assessing whether DHS 
has proven its case.  And it makes it difficult for us to review whether there is 
any evidence to support the alleged nexus between the parent’s conduct and 
the specific harm at issue, as well as whether there is any evidence of a 
reasonable likelihood of that specific harm occurring or whether it is 
speculative[.]”   

 
292 Or App at 716 (internal citations omitted.)  The Court of Appeals held that the department 
failed to prove that the child was exposed to a current threat of harm and, thus, jurisdiction was 
not authorized:  
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“The juvenile court may have been correct that five or six months of 
successful treatment is not enough to fully resolve mental health issues, but 
that was not the issue before the court. Complete resolution of mental health 
issues is not a prerequisite to parenting a child without DHS supervision. The 
court’s conclusory statement that mother’s failure to protect J from sexual 
abuse by father in February was ‘capable of being repeated, I believe, in 
relatively short order’ is nothing more than speculation on this record.”   

 
292 Or App at 720.  Judge Hadlock dissented, contending that the majority failed to properly 
apply the standard of review applicable to dependency cases, recounted the facts “in the light 
most favoring jurisdiction,” and concluded that the record was, in her view, “legally sufficient to 
support the juvenile court’s assertion of jurisdiction.”  292 Or App at 729 (Hadlock, J, 
dissenting). 

Dept. of Human Services v. C.A., 293 Or App 606, 424 P3d 830 (2018) 
Curry County; Jesse Margolis, Judge 
 
 The juvenile court asserted jurisdiction over the mother and father’s two children, D and 
K, on the grounds that (1) D had medical problems requiring treatment that parents are unwilling 
to provide, (2) after those problems surfaced, parents were rejecting the involvement of child 
protective services and refusing to allow access to K, and (3) parents’ chaotic lifestyle interferes 
with their ability to safely parent.  On appeal, the parents argued that the evidence was legally 
insufficient to demonstrate that dependency jurisdiction was authorized.  The department 
conceded that the evidence was legally insufficient to establish jurisdiction over either child.  
The Court of Appeals accepted the department’s concession and reversed the jurisdiction 
judgments. 

Dept. of Human Services v. K.H., 294 Or App 118, 425 P3d 506 (2018) 
Columbia County; Ted E. Grove, Judge 
 
 The mother and the father appealed from judgments entered after the juvenile court 
denied their motion to dismiss jurisdiction and terminate the court’s wardship over their two 
children.  The parents argued that the department failed to prove that the bases for jurisdiction, 
which were the parents’ substance abuse and domestic violence, continued to place their child at 
risk of serious loss or injury at the time they moved to terminate wardship.  The department 
conceded that its evidence was “insufficient to establish that the bases of jurisdiction persisted 
or, if the bases persisted that they posed a current threat of serious loss or injury to the children 
that is reasonably likely to be realized.”  294 Or App at 120.  The Court of Appeals agreed, 
accepted the department’s concession, and reversed. 
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Dept. of Human Services v. C.A.M., 294 Or App 605, ___ P3d ___ (2018) 
Lane County; Jospehine H. Mooney, Judge 
 

The parents had twins, C and M.  When the twins were three months old, C died while 
sleeping with the father.  An autopsy revealed a bruise under C’s left eye, a bruise on her arm, 
and four healing rib fractures, but medical personnel were unable to determine the precise cause 
of C’s death.  A doctor who observed the autopsy, St. Germain, believed that C’s injuries 
occurred before her death, were caused by a level of force inconsistent with them being 
accidental, and did not cause C’s death.  The father denied knowledge of C’s broken ribs or the 
bruise on her arm.  However, he speculated that the rib injuries may have occurred accidentally 
in his care and suggested that the bruise under her eye occurred while he was holding her and her 
head bobbed forward and hit his collarbone.  St. Germain disbelieved the father’s explanation 
and suspected that he had intentionally inflicted C’s injuries.  When a detective interviewed the 
mother following C’s death, the mother was only aware of the bruise on C’s face and stated she 
believed the father’s explanation for it.  She reported that she had observed the father saying 
“mean” things to the twins when they were crying that she believed showed impatience.  When 
informed about C’s broken ribs, the mother stated that she could not think of a reason for those 
injuries, that she could not be sure that the father had not injured C, that she had a “nervous 
feeling” about the father, and that “something felt wrong.” 

 
Police reported the incident to the department, which in turn, contacted the parents and 

discussed a safely plan for M, which required M and the parents to live with family friends that 
the department approved as “safety service providers” and who agreed to provide “sight-and-
sound” supervision for all of the parents’ contact with M.  The parents and M moved into the 
safety service providers’ home, but shortly thereafter, the father moved out and left M in the 
mother’s care.  Thereafter, the mother’s feelings about the father “wavered,” with her sometimes 
reporting her intent to divorce him and, at other times, expressing uncertainty about their future. 

 
At some point, the department filed a petition alleging that M needed the juvenile court’s 

protection.  The day before trial on the petition, the mother filed for divorce from the father.  
And, at trial, there was evidence that the father told the mother that the department had 
investigated him many years earlier for suspected abuse of an infant and required him to 
complete services including a psychological evaluation but that he had never done so because his 
paternity was disestablished.  There was also evidence that the mother knew that the father was 
convicted of assault several years earlier for physically attacking another man.  Two witnesses 
testified that the department’s primary concerns were that (1) the mother was unable to 
recognized people being verbally or physically harmful to her child and (2) the mother would 
resume a relationship with the father or allow other unsafe people around M.  Those witnesses 
further testified that the department had, many years earlier, suspected the father of inflicting 
bruises on the chest of an infant.  The mother testified that she no longer blamed the father for 
C’s death but was ambivalent when twice asked whether she believed that the father had caused 
C’s injuries.  She had no explanation for C’s injuries.  The mother further testified that she still 
loved the father but was “conflicted” about him and that she did not plan to reconcile with him. 

 
The juvenile court found that the father likely causes C’s injuries, that the mother failed 

to act protectively given her knowledge of the risks he posed at the time, and that the parents 
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were unlikely to actually proceed with the divorce.  The court concluded that there was a 
nonspeculative risk to M and asserted jurisdiction over him.  The mother appealed. 

 
While the mother’s appeal was pending, the juvenile court dismissed jurisdiction and 

terminated its wardship over M.  The department argued that the termination of wardship 
rendered the mother’s appeal moot, but the Court of Appeals agreed with the mother that her 
appeal remained justiciable because the jurisdictional judgment would disadvantage her in any 
future child welfare investigation and proceeding and because of the social stigma associated 
with the judgment. 

 
As for the merits, the Court of Appeals concluded that evidence in the record supported 

the juvenile court’s finding that the mother knew or should have known that the father posed a 
risk of physical danger to the twins and that the mother failed to protect them from that risk.  The 
court further concluded that there was legally sufficient evidence from which the juvenile court 
could determine that a nonspeculative risk to M existed under the mother’s care, given the 
mother’s reluctance to acknowledge the risk that the father posed to the children and the 
mother’s testimony that she knew the father would never hurt their children, despite the evidence 
to the contrary.  The Court of Appeals further concluded that there was ample evidence that the 
mother continued to have contact with the father and “lacked a clear intention to separate from 
him.”  And, the court concluded that that evidence supported the “implicit finding” by the 
juvenile court that the mother would likely fail to protect M from the father in the future.  In 
reaching its conclusions, the Court of Appeals distinguished this case from Dept. of Human 
Services v. J.M., 260 Or App 261, 317 P3d 402 (2013), which “stands for the proposition that it 
cannot be inferred that a parent will fail to comply with a directive simply because the parent 
may disagree with it.”  The court explained that the juvenile court had determined that the 
mother was unable or unwilling to fully appreciate the risks posed by the father and that, 
consequently, she would not recognize or respond appropriately to situations in which M is 
endangered. 

Dept. of Human Services v. M.F., 294 Or App 688, ___ P3d ___ (2018) 
Marion County; Jennifer K. Gardiner, Judge 
 

The child lived with the mother and the father until she was two years old, when the 
father moved out of the home.  Three years later, the father assumed physical custody of the 
child for one month when he recognized that the mother was having “issues.”  During the month 
that the child was in his care, the child twice got out of his home, was found unsupervised in a 
parking lot, and returned to the father’s care, after which the father installed child-proof locks on 
his doors.  The child had developed pica, but the father did not believe at that time that she had 
any developmental disabilities based on his consultation with her doctor.  The father did not take 
the child to an early intervention program that she could have attended. 

 
A month after the father assumed physical custody, the mother came to the father’s home 

with police.  The father relinquished custody of the child to the mother as he had not yet been 
legally determined to be the child’s father and did not have a custody order. 
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The father did not have contact with the child or the mother for two-and-a-half years, 
because the mother was “rude and derogatory” and to avoid a recurrence of historical domestic 
violence resulting from the mother’s volatility, for his and the child’s safety.  At some point 
during that period, the father contacted the department, which told him that the mother was 
competent to care for the child and that the mother and the child were in a treatment facility. 

 
The department became involved with the mother and the child two-and-a-half years after 

the mother regained physical custody of the child.  An assessment of the child resulted in 
diagnoses of significant disabilities, including autism spectrum disorder, cognitive and motor 
skills delays, and pica.  Due to the child’s significant disabilities and extremely high needs, the 
child required round-the-clock supervision and assistance with all activities of daily living.  
Although the department was involved in numerous meetings about the child’s needs and 
developing an individual support plan (ISP) and other supports for her, the department did not 
provide that information to the father, even when his counsel requested information regarding the 
child’s school and service providers. 

 
The department petitioned the juvenile court to assert jurisdiction over the child based on, 

with respect to the father, the father’s need for the help of the court and state to meet the child’s 
basic and special needs and the father’s inability to protect the child from the mother because he 
lacked full custody of the child. 

 
Prior to trial, the father had several visits with child, which went well, with the father 

being attentive to the child’s special needs and the child calling the father “daddy” and 
expressing joy in their interactions.  The visit supervisor at some point noted in writing that he 
had no concerns regarding the father’s ability to parent the child. 

 
The juvenile court held trial on the department’s petition on two days that were two-and-

a-half months apart.  At the time of the first trial day, the father had not spoken with the child’s 
Marion County developmental disabilities caseworker, who testified that the child’s services, 
including occupational and speech therapy, could be transferred to Portland if she moved there to 
live with the father.  But, by the second trial day, the father had had an in-depth conversation 
about services and what it would look like for the father to have the child in his home.  The 
father wanted more information about the child, to know how to help her, and trainings to assist 
him in doing so. 

 
The father missed all but one of the weekly visits with child scheduled in the two-and-a-

half months between the trial dates, due to transportation difficulties, illness, and, on one 
occasion, because he wanted to allow the child’s paternal grandmother, with whom he had a 
difficult relationship to visit. 

 
The father testified about his plans to care for child if she returned to his care.  He 

explained that he had previous experience providing care for people with disabilities, including 
autism, Alzheimer’s disease, and pica, and had training in CPR and first aid.  In addition, after 
the department removed the child from the mother’s home, the father found and completed an 
eight-hour course on caring for children with autism.  The father testified that he would need to 
make child’s appointments, take her to those appointments, ensure that she goes to school, make 
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sure she did not put anything in her mouth, and take care of all of her individual needs.  He had 
reviewed the child’s treatment and educational plans and was willing to implement those, and he 
planned to enroll her in a special-needs program he had located.  The father planned to quit his 
job so that he could provide 24-hour-a-day care for the child. 

 
The juvenile court asserted jurisdiction over the child, and the father appealed.  The Court 

of Appeals agreed with the father that the department failed to meet its burden to prove that the 
father’s lack of full custody endangered the child because there was no evidence in the record 
that, at the time of the trial, the mother was in a position to regain custody of the child upon 
demand, that the mother was likely to make such a demand, or that the father would be unable to 
resist such a demand. 

 
As for the assertion of jurisdiction based on the father’s need for assistance to meet the 

child’s needs, the Court of Appeals concluded that “the record in this case strongly supports a 
determination that there is a reasonable likelihood that child will suffer serious loss or injury if 
her caregiver is not closely attentive.”  (internal quotation marks omitted).  The court, thus, 
framed the question on appeal as whether the record supported a determination that that threat of 
harm existed at the time of trial and was reasonably likely to be realized.  The Court of Appeals 
agreed with the father that the juvenile court’s analysis was overly focused on the past and not on 
the present and reversed: 

 
“The juvenile court emphasized three aspects of father’s conduct that it 

found particularly troubling.  First, the court found that father did not constantly 
supervise child when she lived with him for one month in 2015.  The record 
supports that finding of inadequate supervision, which led to child twice leaving 
father’s home without him noticing.  However, evidence of those incidents more 
than two years before the dependency hearing—incidents that stopped when 
father followed through on a recommendation to install child-proof door locks—is 
insufficient to support a determination that child currently would be at risk if 
returned to father’s care.  Nor does father’s failure to take child to early-
intervention services during that month speak meaningfully to how he would now 
care for her, given his more recent inquiries into educational and other support 
services available to her. * * * 

“Second, the juvenile court relied on father’s lack of communication with 
mother and his lack of effort to ensure child’s safety when she lived with mother 
from 2015 to 2017.  That lack of involvement certainly can be viewed as less than 
optimal.  But it, too, is insufficient to support a finding that father would not 
adequately care for child if she were returned to his physical custody.  The only 
evidence regarding what happened in the months following child’s return to 
mother in 2015 is that mother and child were in residential treatment—as father 
was told when he inquired—and that jurisdiction subsequently was dismissed, 
presumably because the court was satisfied that mother could adequately care for 
child.  Although father had had concerns about mother’s volatility, the fact that he 
chose not to intervene in those circumstances does not provide a basis for 
inferring that he would not meet child’s needs if she lived with him. 



Chapter 4A—Appellate Decisions in Juvenile Dependency Cases: February 1, 2018–January 4, 2019

 4A–17Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

“Third, the juvenile court emphasized that father has not done all he could 
to communicate with DHS and with child’s caseworkers.  It is true that father 
could have done more than he did to track child’s progress and to learn more 
about her needs.  And the juvenile court could reasonably view father as having 
been recalcitrant in his dealings with agency workers.  Again, however, evidence 
that father has taken a less-than-optimal approach to working with DHS and 
service providers does not equate to proof that it is reasonably likely that child 
will suffer harm if returned to his care.  At least, that is so in the context of this 
case.  Father is not a parent who has little understanding of his child’s special 
needs and little desire to learn about them. * * * This is a parent who has actively 
sought out information about his child’s disabilities and the services available to 
her, and who asserts that he will provide child with round-the-clock care. Nothing 
in this record supports a finding that it is reasonably likely that he will not do so. 

“Child indisputably has extraordinary needs that demand a vigilant parent.  
One may reasonably wonder whether, over time, father will be able to 
consistently meet the demands of caring for her.  But every young child has needs 
that require focused caregiving, and a juvenile court cannot assert jurisdiction 
over a child simply because it is concerned that a parent might not be sufficiently 
attentive.  Put differently, DHS does not prove a basis for dependency jurisdiction 
merely by establishing that one cannot be certain that a child’s mother or father 
will be up to the task of parenting.  Rather, DHS must come forward with 
evidence sufficient to establish that the parent in fact has parenting deficits that 
‘create a current threat of serious loss or injury to the child’ that is reasonably 
likely to be realized. * * * The same is true here, even though the demands on this 
child’s caregivers will be far greater than average.  In our view, evidence 
regarding the totality of the circumstances—including child’s special needs, 
father’s previous lack of involvement with child, his failure to adequately 
supervise her in 2015, and his lack of optimal engagement with DHS and service 
providers—does not support a determination that father would currently fail to 
attend to child’s needs and that serious loss or injury is reasonably likely to 
follow.” 

294 Or App at 697-700 (internal citations and footnote omitted). 

Dept. of Human Services v. S.S., 294 Or App 786, ___ P3d ___ (2018) 
Douglas County; Ann Marie Simmons, Judge 
 

The mother resided in Missouri, and, in February 2018, the father and child moved from 
California to Oregon.  Later that same month, the department filed a petition alleging that the 
child needed the juvenile court’s protection.  The juvenile court adjudicated that petition, 
asserted jurisdiction over the child, and made the child a ward of the court.  The mother 
appealed, arguing that the juvenile court lacked authority to do so as it did not have subject 
matter jurisdiction under the Uniform Child Custody Jurisdiction and Enforcement Act 
(UCCJEA), ORS 109.741, because Oregon was not the child’s home state and no party had 
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offered evidence that the court otherwise had subject matter jurisdiction.  The department agreed 
and confessed error, and the Court of Appeals reversed. 

Dept. of Human Services v. R.A.H., 295 Or App 273, ___ P3d ___ (2018) 
Washington County; Eric M. Bucher, Judge 
 

The juvenile court asserted jurisdiction over the parents’ three children on several bases, 
including that “[t]he father’s substance abuse impairs his judgment and ability to safely parent 
the child.”  The mother and father appealed, each assigning error to the jurisdictional bases 
pertaining to that parent.  The Court of Appeals concluded that “[a] detailed discussion of the 
circumstances of this case would not benefit the bench, the bar, or the public.”  The Court of 
Appeals further concluded that the record contained insufficient evidence that father’s use of 
marijuana subjected the children to a current risk of harm, either by itself or in conjunction with 
the other jurisdictional bases.  The Court of Appeals reversed and remanded the jurisdictional 
judgments for entry of judgments omitting the basis for each child related to the father’s 
marijuana use and otherwise affirmed. 

 

DISPOSITION AND OTHER RELATED DECISIONS 
 

 

Dept. of Human Services v. A.F., 295 Or App 69, ___ P3d ___ (2018) 
Linn County; Daniel R. Murphy, Judge 

The mother appealed from a judgment in which the juvenile court ordered her to submit 
to a psychological evaluation, which the department requested to help it determine whether there 
was a “mental-health component” to mother neglecting her child who was a ward of the court.  
When the child was about three years old, the department removed him from the mother’s care 
after multiple reports that the child was living in a vehicle with the mother and her boyfriend, 
despite a no-contact order; that the child was living in a home with a “huge amount” of 
methamphetamine use and drug paraphernalia within his reach; and that the child was living with 
his maternal aunt and aunt’s partner, who had a sex abuse conviction.  At the time of the 
removal, the child was covered in scars, thin, suffered gastrointestinal problems, and tested 
positive for methamphetamine.  And, after his placement in foster care, he was very and violent, 
repeatedly attacking his foster care providers and others.  While the child expressed happiness 
about seeing the mother at visits, he would later say that she was “mean,” ask whether she was 
“going to freak out on [him],” ask if she would hurt him, and express fear of being left alone 
with her. 

 
The court asserted jurisdiction over the child based on the mother’s admissions of the 

following jurisdictional bases: (1) the mother’s exposure of the child to unsafe and unsanitary 
living conditions, including exposure to drugs, drug paraphernalia, and unsafe persons; (2) the 
mother leaving the child with unsafe caregivers without making appropriate plans for the care of 
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the child; and (3) the mother’s alcohol and/or drug problem.  In the month following the 
jurisdictional hearing, the mother participated in a drug and alcohol assessment but did not begin 
treatment.  She attended only three of the 10 visits with the child that the department offered to 
her and had sporadic contact with the department. 

 
After an evidentiary hearing held the month following the court’s assertion of 

jurisdiction, the court ordered the mother to submit to a psychological evaluation.  The juvenile 
court noted that “a psychological evaluation is a very intrusive provision that can expose a parent 
to significant risk in a case (as well as possibly benefit them.”  Although the court believed that 
the department should be required to prove that a psychological evaluation was necessary and 
not merely helpful, it concluded that Court of Appeals’ case law required it to order mother to 
submit to the psychological evaluation because the department had proved that such an 
evaluation would be “beneficial and helpful to the agency’s determination of services to be 
provided.” 

 
The mother appealed, positing her question presented in her opening brief as whether 

“either ORS 419B.337(2) or ORS 419B.387 authorized the juvenile court to order her to submit 
to a psychological evaluation,” but she did not argue that both statutes must be satisfied and did 
not advance a substantive argument about ORS 419B.387 in her opening brief.  In her reply 
brief, however, the mother argued that ORS 419B.387—which authorizes the court to order a 
parent to participate in “treatment or training”—limits the scope of what the juvenile court may 
order a parent to do and that the Court of Appeals had failed to grapple with that statute in its 
prior case law.  The Court of Appeals declined to decide that issue, as it was raised for the first 
time in the mother’s reply brief and limited its analysis to whether ORS 419B.337(2) authorized 
the juvenile court’s order that the mother submit to a psychological evaluation.  Under that 
statute, the juvenile court may order a parent to participate in a psychological evaluation if the 
evaluation bears a “rational relationship” to the jurisdictional bases.  The Court of Appeals has 
observed that a “rational relationship” is a “minimal threshold of justification” and has long held 
that the juvenile court may order a parent to participate in a psychological evaluation if evidence 
in the record “leads the juvenile court to believe that a parent’s mental health might be 
contributing to an established jurisdictional basis.” 

 
The Court of Appeals affirmed, concluding that evidence in the record satisfied the “low 

threshold for a rational relationship,” namely historical police reports regarding incidents in 
which the mother was involved that do not indicate any substance abuse.  The court 
acknowledged that the order that the mother submit to a psychological could be viewed as 
speculative because it was unknown whether the mother actually had a “mental health issue” but 
concluded that it was no more speculative than the orders at issue in earlier cases. 

Dept. of Human Services v. K.J., 295 Or App 544, ___ P3d ___ (2019) 
Marion County; Heidi O. Strauch, Judge pro tempore 

The juvenile court asserted jurisdiction over the father’s child based on the 
father’s significant medical issues that interfere with his ability to parent and his lack of 
sufficient and stable housing for the child.  At a hearing a year after the court first 
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asserted jurisdiction, the department moved the juvenile court to order the father to 
submit to a psychological evaluation.  The department presented evidence that, although 
the father’s doctor had reported that he was only being seen for diabetes, hypertension, 
and chronic back pain, father had also reported six months before the hearing that he 
needed a double hip replacement and a kidney transplant, which did not appear to be true.  
The father had also posted on Facebook that he had renal cancer, which also did not 
appear to be true, and when the caseworker discussed the post with the father, he stated 
that he could post what he wanted and did not care because it’s “freedom of speech.”  In 
the weeks leading up to the hearing, the father had following through on all of the 
department’s recommendations for obtaining housing, including getting on “the housing 
list,” which had a four-year wait, and interviewing for Oxford House housing.  
Nonetheless, the department’s caseworker believed that the father should have taken 
those steps sooner and that a psychological evaluation might be helpful in identifying the 
father’s barriers in relation to housing.  The juvenile court granted the department’s 
motion and ordered the father to submit to a psychological evaluation. 

The father appealed, arguing that the juvenile court erred because the department 
failed to prove a rational relationship between a psychological evaluation and the 
jurisdictional bases.  The Court of Appeals agreed and reversed: 

“As described in its ruling, the juvenile court ordered a psychological 
evaluation of father because father was ‘talking about medical conditions that 
would affect his ability to care for a child’ and because it had ‘some concern’ as 
to why father would feel a need ‘to tell people that he has these medical 
conditions if he does not have them.’  However, the only relevant evidence at the 
hearing was that father did not currently have any medical conditions that would 
interfere with his ability to care for K, that DHS did not view the 
misrepresentation of a medical condition itself as a barrier to reunification, and 
that any misrepresentations were relevant only insofar as they highlighted the 
need for ‘accurate information about [father’s] medical condition.’ Accurate 
information about father’s physical health is not something that a psychological 
evaluation would provide.  Rather, it is the subject of evidence such as the letter 
from father’s doctor.  In other words, the court was correct that it is 
relevant whether father has renal cancer, because that is a significant medical 
issue that might affect his ability to care for K.  If father does not have renal 
cancer, however, then knowing why father said at one point that he did might 
provide some insight into father’s psyche but would not help DHS formulate 
services to resolve the actual jurisdictional basis. 

“In the course of a dependency proceeding, it might come to the court’s 
attention that a parent has engaged in puzzling or questionable behavior—such as 
feigning medical conditions—but not every aspect of a parent’s behavior needs 
explanation.  Whether a mental health issue is contributing to particular conduct 
by a parent is relevant only if the conduct itself pertains to a jurisdictional basis. 
* * * [T]here is no evidence here that father’s misrepresentation of medical 
conditions to [the department’s caseworker] or on Facebook is contributing to the 
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jurisdictional basis or is a barrier to reunification.  A psychological evaluation 
therefore is not rationally related to the original jurisdictional basis. 

“That brings us to the second jurisdictional basis, which is that ‘father 
currently lacks sufficient and stable housing for the child.’  Although the juvenile 
court does not appear to have relied on that jurisdictional basis in ordering the 
psychological evaluation, both parties treat it as a possible basis for the court’s 
ruling, so we address it. 

“The court did not identify a rational relationship between a psychological 
evaluation of father and father’s lack of suitable housing for K, and we are 
unpersuaded by DHS’s attempts to do so.  DHS has not identified any evidence 
that reasonably suggests that a mental health issue might be contributing to 
father’s housing situation.  [The department’s caseworker’s] conclusory testimony 
agreeing that a psychological evaluation ‘might be helpful’ in identifying some 
‘unidentified barrier’ that was keeping father from ‘fully engag[ing] with pursuing 
housing’ is insufficient, at least absent some other evidence.  Moreover, the 
juvenile court added father’s housing situation as a jurisdictional basis less than 
eight weeks prior to the hearing, and DHS did not dispute that father was actively 
pursuing suitable housing for K by the time of the hearing, including following 
DHS’s recommendations.  Even if a psychological evaluation were to reveal a 
mental health issue that might have contributed to father’s slow start on that 
process, it is undisputed that father is now engaged in finding housing, and there 
is no evidence from which it is possible to infer that treatment of a mental health 
issue could enable father to find suitable housing any faster at this point.  
Ordering a psychological evaluation therefore is not rationally related to the 
second jurisdictional basis.” 

295 Or App at 550-52. 

 

POST-JUDGMENT MOTIONS 
 

 

Dept. of Human Services v. J.C., 289 Or App 19, 407 P3d 969 (2017), rev allowed, 362 Or 389 
(2018) 
Lane County; Valeri L. Love, Judge 

The juvenile court asserted dependency jurisdiction over the mother’s child, A, due to the 
mother’s substance use.  After a permanency hearing one year later, the court changed the 
permanency plan for A from reunification to guardianship.  Thereafter, the court entered a 
judgment establishing a “durable” guardianship over A under ORS 419B.366. 
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Nearly three years later, the mother moved to vacate the guardianship and terminate the 
court’s wardship over A.  At the hearing, the mother adduced evidence that she had abstained 
from any use of drugs or alcohol for two years, had established visitation with A, and had been 
attending family counseling with A and the guardian (who was one of the mother’s relatives).  
The mother put on evidence about how she would manage A’s transition to her primary care.  
The family’s therapist testified that not seeing either the mother or the guardian would have a 
“very detrimental effect” on A. 

The mother argued that, because she had ameliorated the factual bases for the court’s 
jurisdiction and wardship, the court was required to terminate the wardship and vacate the 
guardianship because the guardianship could not continue in the absence of dependency 
jurisdiction.  The juvenile court denied mother’s motions, reasoning that vacating the 
guardianship did not serve A’s best interest.  Mother appealed, renewing her trial-level 
arguments.  The Court of Appeals agreed, vacated the juvenile court’s order denying mother’s 
motions, and remanded for the juvenile court to consider in the first instance whether ongoing 
dependency jurisdiction was warranted: 

“We conclude that the juvenile court erred by failing to determine whether 
it continued to have jurisdiction over A and, thereby, could continue the 
guardianship.  By the plain terms of ORS 419B.366, a guardianship established 
under that statute can continue only if the court continues to have jurisdiction over 
the child.  ORS 419B.366(6).  In turn, a juvenile court is not permitted to retain 
jurisdiction over a child if the jurisdictional bases cease to exist.  See, e.g., [Dept. 
of Human Services v. T.L., 279 Or App 673 (2016)].  And, as we explained in 
T.L., permitting a parent to bring a motion to dismiss jurisdiction up until the 
parent’s rights are terminated is consistent with the legislature’s intention in the 
juvenile dependency statutes.  Id. at 689. 

“Although mother cited ORS 419B.368 in her motion, mother not only 
moved to vacate the guardianship, she moved to terminate the wardship on the 
ground that the jurisdictional bases no longer existed. * * * 

“* * * * * 

“* * * Because the juvenile court did not confront whether it could 
continue its jurisdiction over A, as discussed in T.L., we vacate and remand for 
the juvenile court to make that determination.” 

289 Or App at 24. 



Chapter 4A—Appellate Decisions in Juvenile Dependency Cases: February 1, 2018–January 4, 2019

 4A–23Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

 

JUSTICIABILITY 
 

Dept. of Human Services v. A.B., 362 Or 412, 412 P3d 1169 (2018) 
Washington County; Ricardo J. Menchaca, Judge 

The department petitioned the juvenile court to assert dependency jurisdiction over 
mother’s special needs child, 10-year-old J, based on its conclusions that mother had abused and 
neglected him and, further, sought the court’s authorization to place him in foster care.  After a 
shelter hearing, the court refused to authorize the department to remove J from mother’s care.  
After a jurisdictional trial several months later, the court asserted jurisdiction over J on the 
grounds that mother had failed to meet her child’s basic needs and that father, who lived on the 
East Coast and had limited contact with J, was unable to protect J from mother’s “abuse and 
neglect.”  Mother appealed, arguing that the evidence was insufficient to support jurisdiction on 
any basis. 

While her appeal was pending in the Oregon Court of Appeals, she complied with the 
juvenile court’s and the department’s expectations and directives as part of the ongoing 
dependency case.  As a result of both her conformance and her agreement to continue her 
compliance in the future, the juvenile court determined that her child no longer needed the 
court’s protection and so terminated the wardship. 

For appeals in that procedural posture, the Court of Appeals’ rule is that “a juvenile 
court’s termination of jurisdiction and wardship ordinarily renders the parent’s appeal of the 
underlying jurisdictional judgment moot.”  Reasoning that mother’s proffered “collateral 
consequences” of the jurisdictional judgment were speculative, the Court of Appeals dismissed 
mother’s appeal as moot.  The Oregon Supreme Court allowed mother’s petition for review. 

On review, mother argued that the Court of Appeals has inverted the mootness analysis in 
these types of cases and that, absent extraordinary circumstances, a parent’s appeal from a 
jurisdictional judgment is not rendered moot by a subsequent decision to terminate the wardship.  
In doing so, mother analogized a parent’s challenge to the lawfulness of the juvenile court’s 
assertion of dependency jurisdiction to a defendant’s challenge to the denial of a motion for a 
judgment of acquittal in a criminal case.  For the same reasons that a criminal defendant’s release 
from custody does not render an appeal from the underlying conviction presumptively moot, a 
juvenile court’s order terminating its wardship does not render a parent’s appeal from the 
jurisdictional judgment presumptively moot.  In both cases, the appellate court’s reversal would 
vindicate the appellant and safeguard the appellant from potential collateral consequences 
attendant to the judgment on appeal. 

In the event the Supreme Court rejected her categorical rule, mother argued in the 
alternative that she had affirmatively demonstrated that an appellate decision on the merits would 
have a practical effect on or concerning her rights and, thus, was not moot. 
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The department disagreed with extending the rule applicable to criminal cases because, in 
the department’s view, criminal convictions (even low-level misdemeanors) are inherently 
stigmatizing and jurisdictional judgments are not.  To the extent a particular jurisdictional 
judgment is stigmatizing, the department reasoned, any potential negative consequences are 
mitigated by virtue of the confidentiality of juvenile cases. 

The Supreme Court rejected both parties’ categorical rules but concluded that, based on 
the circumstances in this case, the department had met its burden to demonstrate that the appeal 
would no longer have a “practical effect” on mother’s rights: 

“There is no disputing the primacy of the parent-child relationship and the 
importance of those bonds.  But, we are not convinced that every action that the 
department takes to protect children will be accompanied by significant social 
stigma.  As the department points out, unlike criminal convictions, jurisdictional 
judgments are not a matter of public record.  Although mother is correct that there 
are numerous exceptions to that prohibition, the general rule of confidentiality 
provides parents with some protection against social stigma that individuals 
convicted of crimes do not have. 

“In addition, the findings necessary to a jurisdictional judgment are not 
equally stigmatizing.  For instance, in this case, the department alleged that father 
‘is willing to be a custodial resource, but does not have sole legal custody of the 
child and is unable to protect the child from the mother's abusive and neglectful 
behaviors.’  Father admitted that allegation, and it was one of the bases for the 
juvenile court’s assertion of jurisdiction over the child.  That kind of finding is 
quite different than a finding that an individual has violated the law, and we 
would be hard pressed to consider that kind of finding to be inherently 
stigmatizing.  Other findings * * * are, of course, at the other end of the spectrum 
and will certainly have a stigmatizing effect.  In [Dept. of Human Services v. 
G.D.W., 353 Or 25 (2012)], the court expressed no hesitation in concluding that 
‘the social stigma that [the] father suffers as a result of the judicial finding that he 
sexually abused his daughter is significant.’  The range of findings that a juvenile 
court can make, however, gives us pause.  Mother has not provided us with settled 
social science demonstrating—and we are unwilling to conclude based on our 
own knowledge and experience—that juvenile court jurisdictional judgments are 
so inherently stigmatizing that they justify our adoption of a categorical rule 
permitting their appeal in all but extraordinary circumstances. 

“That does not mean, however, that we adopt the contrary categorical rule 
that a juvenile court’s termination of wardship renders an appeal moot in all but 
extraordinary circumstances. * * * To the contrary, the party moving for dismissal 
has the burden to establish that a case is moot.  That includes establishing that the 
decision being challenged on appeal will have no further practical effect on the 
rights of the parties. 
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“To meet that burden, the department need not imagine all potential 
collateral consequences that could result and prove their nonexistence.  Rather, 
when the department takes the position that termination of a wardship renders an 
appeal moot and demonstrates that the child is no longer subject to departmental 
control, the appellant parent must identify any continuing practical effects or 
collateral consequences that, in the parent’s view, render the appeal justiciable.  
The department then must meet its burden of persuasion.  It must demonstrate that 
the effects or consequences that the parent identifies are either legally insufficient 
or factually incorrect.  It will be up to the appellate court to determine the 
existence and significance of those effects or consequences and to decide, as a 
prudential matter, whether an appeal is moot.  An appeal is not moot unless the 
party moving for dismissal persuades the appellate court that the dismissal is 
warranted.” 

362 Or at 425-27.  The court then addressed and rejected each of the mother’s arguments 
regarding the practical effects or collateral consequences of the jurisdictional judgment 
from which she had appealed, namely that (1) it would disadvantage her in any future 
departmental child abuse and neglect proceedings and in any custody proceedings against 
the child’s father; (2) it limited her options for employment or volunteer work requiring a 
background check; and (3) it stigmatized her with her child’s service providers.  The 
Supreme Court affirmed the Court of Appeals decision dismissing the mother’s appeal. 

 

PERMANENCY 
 

Dept. of Human Services v. L.L.S., 290 Or App 132, 413 P3d 1005 (2018) 
Marion County; Heidi O. Strauch, Judge pro tempore 

In May 2016, the juvenile court asserted jurisdiction over Z on the basis of the mother’s 
substance abuse and the father’s admission that he “has been convicted of sexually abusing 
another child and is incarcerated and currently unavailable to be a custodial resource.”  A few 
days later, authorities transferred father to Eastern Oregon Correctional Institution (EOCI) to 
serve his 30-year prison sentence.  Over the course of the next five months, the department did 
not contact the father and instead focused its reunification efforts on the mother, who died of a 
drug overdose in October 2016.  After the mother’s death, the department still did not contact the 
father.  Instead, nearly two months later, the department contacted the father’s prison counselor 
and arranged for the father to have two phone visits with Z.  Around that same time, the 
department sent the father an “action agreement.” 

Due to the mother’s death, the department moved the juvenile court to change Z’s 
permanency plan from reunification to adoption.  The court conducted a permanency hearing in 
February 2017, after which it entered a judgment changing Z’s permanency plan as requested by 
the department.  The father appealed, arguing that the department had failed to prove that it had 
made reasonable efforts to effect reunification with the father.  The department acknowledged 
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that it did not have any contact with the father for nine months and that the department’s 
“relatively passive efforts toward father resulted in father having no contact with Z for seven 
months.”  The department nevertheless contended that its reunification efforts had been 
reasonable because “[n]o amount of visitation or other services could ameliorate the basis for 
jurisdiction.”  The Court of Appeals rejected that argument, agreed with the father, and reversed 
the permanency judgment: 

“Absent exceptions not applicable here, to change Z’s permanency plan 
from reunification to adoption under ORS 419B.476, the juvenile court was 
required to make two predicate determinations:  (1) that DHS made ‘reasonable 
efforts’ to reunify Z with father; and (2) that, notwithstanding those efforts, 
father’s progress was not sufficient to permit reunification.  For purposes of ORS 
419B.476, reasonable efforts to reunify a child with his parent or parents mean 
efforts that focus on ameliorating the adjudicated bases for jurisdiction, and that 
give ‘parents a “reasonable opportunity to demonstrate their ability to adjust their 
conduct and become minimally adequate parents.”’  That is, reasonable efforts are 
ones aimed at reducing or eliminating the risk of harm that led to juvenile court 
intervention in the first place. 

“Furthermore, consistent with the foregoing, the concept of reunifying a 
child with a parent within the meaning of the dependency statutes is not limited to 
physical reunification.  The legislature has announced that it is ‘the policy of the 
State of Oregon to guard the liberty interest of parents protected by the Fourteenth 
Amendment to the United States Constitution,’ and, further, that the dependency 
statutes are to be ‘construed and applied’ consistently with the requirements of the 
federal constitution.  Under the Fourteenth Amendment, a parent’s liberty interest 
in parenting his child is broad, and encompasses ‘the fundamental right of 
parents to make decisions concerning the care, custody, and control of their 
children.’  Accordingly, when the dependency code is construed in view of the 
scope of the fundamental Fourteenth Amendment right to parent, reunification of 
a child with a parent means the restoration of the parent’s right to make the 
decisions about the child’s care, custody, and control without state supervision, 
even if the child will not be returned to the parent’s physical custody because of 
other impediments, such as incarceration. 

“Consistent with this understanding of the nature and scope of the 
constitutional right to parent, our cases have long recognized that the fact that a 
parent may not be able to be physically reunited with a child because of 
incarceration or similar impediments does not excuse DHS from making 
reasonable efforts to reunify the parent and child:  ‘It is well established that DHS 
is not excused from making reasonable efforts toward reunification simply 
because a parent is incarcerated.’  As we have recognized, one way that an 
incarcerated parent may be able to ameliorate the risk of harm posed to a child by 
the parent’s incarceration—typically, that risk appears to be that no one is 
available to care for the child—is by enlisting the assistance of others. 
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“Under those legal standards, the juvenile court erred in concluding that 
DHS’s virtually nonexistent efforts to reunify Z with father were reasonable for 
purposes of ORS 419B.476.  The court reasoned that DHS’s efforts were 
reasonable because, in its view, there was nothing DHS could do to ameliorate the 
basis for jurisdiction[.] 

“* * * * * 

“That determination is erroneous for three reasons. 

“First, the juvenile court’s conclusion that father’s incarceration, on its 
own, effectively excused DHS from making efforts to ameliorate the risk posed to 
Z by father’s incarceration conflicts with our longstanding recognition that the 
fact of incarceration, standing alone, does not relieve DHS of its obligation to 
make reasonable efforts to ameliorate the bases of jurisdiction. 

“Second, the juvenile court’s ruling rests on an erroneous understanding of 
the jurisdictional basis as to father.  The juvenile court did not take jurisdiction 
over Z as to father based on the simple fact of father’s incarceration and inability 
to serve as a custodial resource.  Rather, it took jurisdiction over Z as to father 
because father’s incarceration, and his correlative unavailability as a custodial 
resource, endangered Z.  Indeed, the juvenile court could not lawfully have taken 
jurisdiction over Z as to father unless father’s incarceration and inability to serve 
as a custodial resource subjected Z to a current risk of serious loss or injury that 
was reasonably likely to be realized in the absence of juvenile court jurisdiction.  
Said another way, the incarceration of a parent only provides a basis for juvenile 
court jurisdiction over a child if, as a result of that incarceration, the child faces a 
threat of serious harm, and there is a reasonable likelihood that that harm will 
come about. 

“Third, and relatedly, the juvenile court’s misunderstanding of the 
jurisdictional basis as to father led it to erroneously conclude that there is nothing 
that DHS could do to assist father in ameliorating the risk of harm posed to Z by 
his incarceration.  Although the court was correct that there was nothing that DHS 
could do to ameliorate father’s incarceration, and therefore could not ameliorate 
the risk of harm to Z by shortening father’s sentence, that does not mean that there 
was nothing that DHS could do to ameliorate the basis for jurisdiction. 

“* * * * * 

“At the very least, DHS could have discussed with father whether he had 
any ideas about how to satisfy these conditions from the confines of prison, and 
assessed whether father’s ideas, if any, would be ones that father could 
accomplish with reasonable assistance from DHS.  Yet DHS did not make even 
that minimal effort. 
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“Under these circumstances, the undisputed facts demonstrate that father 
was not given the ‘reasonable opportunity’ contemplated by ORS 419B.476 to 
demonstrate that he was capable of parenting Z.  DHS’s efforts, as a matter of 
law, therefore were not reasonable for purposes of the statute.  The juvenile court 
erred in concluding otherwise and in changing the permanency plan based on that 
erroneous ‘reasonable efforts’ determination.” 

290 Or App at 137-41 (internal citations omitted; emphasis added). 

Dept. of Human Services v. J.M.T.M., 290 Or App 635, 415 P3d 1154, abrogated by Dept. of 
Human Services v. S.J.M., 364 Or 37, 430 P3d 1021 (2018) 
Lane County; McIntyre, Judge 

The juvenile court entered a judgment in which it changed the permanency plans for 
mother’s three children from reunification to adoption.  Mother and the children appealed, 
arguing that the department’s failure to prove that no plan other than adoption was better suited 
to the children’s needs required reversal.  Adhering to its decision in Dept. of Human Services v. 
S.J.M., 283 Or App 367, rev allowed, 361 Or 350 (2017), the Court of Appeals agreed with 
mother and the children and reversed the permanency judgments: 

“Under our decision in S.J.M., the party—in this case, the Department of 
Human Services (DHS)—that is proposing changing a permanency plan to 
adoption bears the burden of proving ‘that there were no compelling reasons to 
[forgo] the filing of a petition to terminate [the parents’] parental rights.’  One of 
the ‘compelling reasons’ that the plan-change proponent must prove is not present 
is that there is a better plan for the child, given that child’s needs.  That is, before 
it can change a permanency plan to adoption, a juvenile court must be able to find 
affirmatively from the evidence presented that there is not ‘[a]nother permanent 
plan * * * better suited to meet the health and safety needs of the child or ward, 
including the need to preserve the child’s or ward’s sibling attachments and 
relationships[.]’  ORS 419B.498(2)(b)(B).  That necessarily means that the record 
must contain sufficient evidence to permit a rational inference that none of the 
other permanency plans contemplated by the permanency statutes would better 
meet the particular child’s needs under the circumstances. 

“Here, the evidence presented below was sufficient to permit an 
affirmative finding that reunification was not a better plan for children than 
adoption.  In particular, the evidence would permit a finding that children are 
suffering harm from their lengthy time in foster care, and that reunification could 
not likely be effectuated in any reasonable time.  However, reunification is not the 
only statutorily contemplated permanency plan apart from adoption.  Mother and 
children forcefully argued below—and repeat those arguments on appeal—that 
guardianship would be a preferable plan for children, given the uncontroverted 
evidence of the children’s sibling bonds, bonds with mother, and bonds with their 
extended family, and given that DHS had not identified adoptive resources as of 
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the time of the hearing.  Yet DHS presented no evidence tending to prove that 
guardianship was not a better plan for children under those circumstances. 

“On appeal, DHS points out that counsel for DHS told the court during 
argument that ‘[t]here’s no guardian resource out there.’  Had DHS presented 
evidence to support that statement, we might well view this case differently.  
However, statements of counsel are not evidence, and the record contains no 
evidence that would permit a finding that there were, in fact, no potential 
guardians for children, or that would otherwise allow for a rational determination 
that guardianship is not a better plan for children than adoption. 

“In sum, the evidence is insufficient to support the juvenile court’s finding 
that there were no compelling reasons not to file a petition to terminate mother’s 
parental rights.  As that finding is a necessary predicate to changing children’s 
permanency plans to adoption, the trial court erred by changing children’s plans 
to adoption.  We must therefore reverse and remand.” 

290 Or App at 638-39 (internal citations omitted). 

Dept. of Human Services v. M.S.W., 293 Or App 177, 427 P3d 232 (2018), abrogated by Dept. 
of Human Services v. S.J.M., 364 Or 37, 430 P3d 1021 (2018) 
Lane County; Karrie K. McIntyre, Judge 

 
The juvenile court changed the child’s permanency plan from reunification to adoption, 

and the mother appealed.  On appeal, the mother argued that the juvenile court erred in changing 
the permanency plan to adoption because the department failed to prove that a compelling reason 
did not exist under ORS 419B.468(2)(b)(B).  Relying on Dept. of Human Services v. J.M.T.M., 
290 Or App 635, 415 P3d 1154 (2018), the Court of Appeals reversed the permanency judgment 
because “the evidence was insufficient to support the juvenile court’s finding that there were no 
compelling reasons not to file a petition to terminate mother’s parental rights, and the trial court 
erred in changing the permanency plan from reunification to adoption.”  The Court of Appeals 
emphasized the requirement that the department present evidence to demonstrate that “none of 
the other permanency plans contemplated by the permanency statutes would better meet the 
child’s needs under the circumstances.”  Id. at 179 (quoting J.M.T.M., 290 Or App 638) 
(emphasis added in M.S.W.). 

Dept. of Human Services v. J.E.R., 293 Or App 387, 429 P3d 420 (2018) 
Lincoln County; Paulette Sanders, Judge 
 
 The department petitioned to assert dependency jurisdiction over the mother’s children.  
The juvenile court had scheduled for a hearing on the department’s petition for September 2016 
but the hearing was set over several times and eventually rescheduled for November 2016.  At 
the hearing in November 2016, the mother admitted that she lacked parenting skills to safely 
parent her children, and the department dismissed the remaining allegations against the mother.  
The court accepted the mother’s admission, but did not enter any judgments of jurisdiction or 
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disposition.  The department and the mother could not agree on whether mother should be 
required to submit to a forensic psychological evaluation.  The mother refused to participate in 
services during that time and asserted that she was not required to do so until the court decided 
what services were required of her to ameliorate the basis for jurisdiction. 
  
 In March 2017, the court held a dispositional hearing and, a few weeks later, issued a 
letter opinion.  On April 24, 2017, the court entered a judgment of jurisdiction and disposition 
that asserted dependency jurisdiction and ordered mother to comply with all of the department’s 
recommendations, including a psychological evaluation.  Thereafter, the mother began to engage 
in the services required of her in addition to submitting to a psychological evaluation. 
 
 About five months later, in September 2017, the juvenile court held a permanency 
hearing at which the department moved the court to change the children’s permanency plans to 
adoption despite acknowledging the progress the mother had made.  The parties and the court 
focused on the substantial nine-month delay that had occurred between the filing of the petitions 
and the judgments of jurisdiction and disposition.  The mother argued that the delay could not be 
attributed to her because she had a right to contest the dispositional issues.  The mother further 
argued that she had been successfully engaging in services for the five months post-jurisdiction 
and disposition, but five months was not a reasonable time period for the department to offer 
services.  The juvenile court ruled to change the children’s permanency plans to adoption and 
entered a permanency judgment.   
  
 The mother appealed, arguing that the department’s efforts did not qualify as reasonable.  
More specifically, the mother argued that the juvenile court erred in considering the pre-
jurisdiction efforts by the department because, until jurisdiction was determined, she was not 
required to engage in services and, significantly, the court could not assess whether the 
department was providing her with a reasonable opportunity to ameliorate the original basis for 
jurisdiction.  The Court of Appeals agreed and reversed and remanded the permanency 
judgments: 
 

 “The challenge presented by this case is that, as the juvenile court noted, 
there was an unusually long delay between the filing of the dependency petitions 
and the entry of the jurisdictional and dispositional judgments.  That period lasted 
nine months.  Oregon juvenile law contemplates a much shorter time.  In those 
more typical circumstances where jurisdiction is decided quickly, DHS’s 
prejurisdiction efforts may not comprise as much of the total efforts made 
throughout the life of the case.  The juvenile court allocated responsibility for that 
unusual delay to the parties and the court.  During that period, mother would not 
consent to engage in the offered services because she disputed that they were 
necessary, and she opted to wait for the jurisdictional and dispositional judgments 
to find out what would be required of her to ameliorate the basis for jurisdiction.  
As DHS acknowledges, mother was not obligated to engage in services before the 
entry of the jurisdictional and dispositional judgments that required her to do so. 
 
 “More importantly, under the facts of this case, where mother contested 
the dispositional requirements and, due to a number of factors, waited nine 
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months for a judgment of jurisdiction and disposition to define her obligations, 
the juvenile court could not, at least until that point, adequately assess whether 
DHS’s efforts were reasonable to assist mother in ameliorating the basis for 
jurisdiction and becoming a minimally adequate parent.  Under those facts, the 
juvenile court could not assess whether DHS’s efforts were reasonable ‘through 
the lens’ of the adjudicated basis for jurisdiction until such jurisdiction was 
established and the dispositional order required mother to engage in services. 
 

“DHS correctly notes that we analyze the reasonableness of DHS’s efforts 
based on the totality of circumstances ‘over the life of the case’ and have, on a 
number of occasions, considered services offered by DHS immediately after 
removal of the children and well before jurisdiction. * * *. 

 
“As we note above, the sufficiency of DHS’s reasonable efforts are 

analyzed based on ‘the particular circumstances of each case’ and ‘particularly the 
adjudicated bases for jurisdiction.’  S. S., 278 Or App at 738.  As those cases 
demonstrate, there are circumstances where the juvenile court appropriately 
considers DHS’s efforts undertaken before entry of the jurisdictional judgment.  
See, e.g., ORS 419B.340(1) (requiring DHS to make reasonable efforts from the 
very beginning of the case).  However, none of the cases cited by DHS involves 
the unusual circumstances presented here.  Because mother contested the need for 
services and the jurisdictional judgments were delayed for nine months, the 
juvenile court erred in concluding that it could consider the time period before the 
entry of the jurisdictional and dispositional judgments as part of a ‘period before 
the [permanency] hearing sufficient in length to afford a good opportunity to 
assess parental progress.’  S. M. H., 283 Or App at 306. Although that time period 
was long, it provided no opportunity for the court to assess mother’s progress 
because mother disputed that she needed services and the court had not yet 
resolved the dispute.  Under those circumstances, DHS’s efforts during that 
period were not appropriately part of the “reasonable efforts” analysis under ORS 
419B.476(2)(a). 
 

“We turn to a review of the efforts to return the children to mother that 
DHS undertook after the entry of the jurisdictional and dispositional judgments.  
It is not clear to us that the juvenile court ever considered whether DHS’s efforts 
made solely after jurisdiction and disposition were sufficient under ORS 
419B.476(2)(a) to be reasonable efforts to return the children safely home.  
However, even assuming that it did, we conclude that DHS’s efforts made only 
after the entry of the jurisdiction and disposition judgments were insufficient for 
the trial court to conclude that DHS made ‘reasonable efforts’ for purposes of 
ORS 419B.476(2)(a), given the short time frame that the court had to assess 
mother’s progress and mother’s limited opportunity to engage in the services 
offered.” 

 
293 Or App at 394-97 (footnotes omitted; emphasis in original). 
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Dept. of Human Services v. M.T.P., 294 Or App 208, 430 P3d 585 (2018) 
Lane County; Josephine H. Mooney, Judge 

The father appealed from a permanency judgment in which the juvenile court changed 
the permanency plan from reunification to adoption and assigned error to the juvenile court’s 
determination that there was no compelling reason for the department not to file a petition to 
terminate the father’s parental rights.  At the time of the permanency hearing, the child was eight 
years old, had been in foster care for 15 of the most recent 22 months, had significant behavioral 
issues, was significantly behind his peers in school, and was on an individualized education plan 
for speech, reading, and behavior.  The child was placed with his maternal cousin, with whom he 
had a significant bond, but the department was concerned about the cousin’s ability to safely care 
for the child because she had “responded with adversity” to the department’s restrictions on 
contact between the child and his child, particularly grandmother, who the department believed 
had “an unrealistic negative view” of the child.  The department asserted that adoption was “the 
most permanent, most stable plan” for the child and would assure him “the stability and 
permanency he need[ed] in order to grow and thrive. 

 
On appeal, the father argued that the department failed to prove that the child’s bond with 

him did not constitute a compelling reason to forgo a plan of adoption, given the willingness of 
the child’s current relative foster care provider to serve as the child’s guardian.  The Court of 
Appeals disagreed, concluded that there was sufficient evidence in the record to support the 
juvenile court’s “no compelling reason” determination, and affirmed.  However, five judges of 
the Court of Appeals dissented, noting that “the majority’s construction functionally presumes 
that adoption—that is, the termination of parental rights of a child’s birth parents—is the best 
plan for every child, and misplaces the burden of proving otherwise on father.”  294 Or App at 
224 (Ortega, J., dissenting). 

Dept. of Human Services v. S.J.M., 364 Or 37, ___ P3d ___ (2018) 
Lane County; Valerie L. Love, Judge 
 

At issue before the Oregon Supreme Court was whether, when the department moves the 
juvenile court to change a ward’s permanency plan from reunification to adoption, the 
department bears the burden to prove that no compelling reason exists to defer filing petitions to 
terminate parental rights under ORS 419B.498(2), which is cross-referenced in the permanency 
hearing statute, ORS 419B.476.  Although not cross-referenced in ORS 419B.476, the court 
noted that ORS 419B.498(1) requires the department to file a petition to terminate parental rights 
in certain circumstances, including when a child has been in substitute care for 15 of the most 
recent 22 months.  The court explained that ORS 419B.498(2) provides an exception to that 
statutory deadline for filing a termination petition if there is a “compelling reason, which is 
documented in the case plan, for determining that such a petition would not be in the best 
interests of the child.”  And the court noted that that “escape clause” allows the department not to 
proceed with termination petitions only under limited circumstances and that that statute 
expressly places the burden upon the department to prove that an exception to its obligation to 
file termination petitions exists if the department invokes such an exception.  The court further 
concluded that the party opposing adoption bears the burden to prove that an exception as 
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provided by ORS 419B.498(2) exists.    Therefore, under the court’s ruling, if the department 
proves that its efforts to reunify the family have been reasonable and that the parent’s progress 
has not been sufficient, the court must change the child’s permanency plan to adoption, unless 
some other party opposing the permanency plan of adoption proves the existence of a compelling 
reason not to do so.  In other words, the juvenile court need not concern itself with what 
permanency plan is in the particular child’s best interests. 

 
Justice Walters wrote a concurring opinion in which she focused on ORS 419B.476(4), 

which allows, but does not require, the court to make certain determinations and orders at a 
permanency hearing.  Justice Walters’s acknowledged that ORS 419B.476(4) gives the court 
discretion to make certain rulings.  She nonetheless concluded, based in part on that statute, that 
the juvenile court is not authorized to change a child’s permanency plan from reunification to 
adoption until, in addition to the elements required under ORS 419B.476(2), the party seeking to 
change a child’s permanency plan away from reunification also proves that further reunification 
efforts will not make it possible for the child to safely return home within a reasonable time. 

 

GUARDIANSHIP 
 

Dept. of Human Services v. N.J.V./D.L.O., 290 Or App 646, 419 P3d 783 (2018) 
Deschutes County; Bagley, Judge 

At a hearing on the department’s motions to establish ORS 419B.366 guardianships over 
parents’ children, mother moved the juvenile court to continue the hearing to enable her to obtain 
and introduce the results of a mental health evaluation that she had recently completed.  The 
court refused to allow a continuance without making a record of its reasons for doing so, 
completed the guardianship hearing, and entered judgments establishing guardianships over the 
children.  Parents appealed, advancing numerous arguments including mother’s contention that 
the juvenile court had abused its discretion by refusing her requested continuance.  Observing 
that there was “nothing to permit us to meaningfully review the juvenile court’s exercise of 
discretion in denying a continuance,” the Court of Appeals agreed with mother that the juvenile 
court abused its discretion when it denied a continuance without expressing any reason and 
reversed. 

K.A.B. v. A.J., 294 Or App 789, 419 P3d 783 (2018) 
Lane County; Josephine H. Mooney, Judge 

The juvenile court had earlier asserted jurisdiction over the mother’s child, made him a 
ward of the court, established a temporary guardianship over him pursuant to ORS 419B.366.  
Subsequently, the mother moved to vacate the guardianship and terminate the wardship, arguing 
that the jurisdictional basis for the wardship ceased to exist.  The juvenile court ruled that the 
“underlying jurisdictional basis has been ameliorated,” but continued its jurisdiction and 
wardship over the child.  However, the court also vacated the guardianship and the guardian’s 
appointment after finding that the guardian had failed to fulfill her duties as guardian. 
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The guardian appealed, assigning error only to the juvenile court’s ruling to vacate the 

guardianship, arguing that the court’s findings about her performance as guardian were not 
supported by the evidence and that the findings did not meet the requirements of ORS 419B.368, 
which governs the court’s authority to vacate a guardianship.  The Court of Appeals affirmed 
because the “guardian ha[d] not challenged the separate determination that the basis for the 
juvenile court’s jurisdiction ha[d] ceased—a determination that require[d] that the court 
terminate the wardship and vacate the guardianship.”  294 Or App at 791. 

 

TERMINATION OF PARENTAL RIGHTS 
 

Dept. of Human Services v. L.L.S., 292 Or App 212, 418 P3d 776 (2018) 
Marion County; Lindsay R. Partridge, Judge 

The father appealed the judgment terminating his parental rights to his child.  While the 
appeal was pending, the Court of Appeals had reversed and remanded the judgment that changed 
his child’s permanency plan from reunification to adoption in Dept. of Human Services v. L.L.S., 
290 Or App 132, 431 P3d 1005 (2018).   

The Court of Appeals requested supplemental briefing from the parties regarding the 
effect of the decision reversing the permanency judgment would have on the father’s appeal from 
the termination judgment.  In response, the department noted that if the father filed a motion to 
set aside the termination judgment in the juvenile court, the juvenile court would grant his 
motion, see generally Dept. of Human Services v. M.H., 266 Or App 361, 337 P3d 976 (2014) 
(holding that the trial court did not abuse its discretion in setting aside termination judgments 
after the related permanency judgments were reversed) and, thus, the appeal from the termination 
judgment would be moot.  The father proposed that the Court of Appeals reverse the termination 
judgment to provide for a quicker resolution instead.  In the meantime, the father had filed a 
motion to set aside the termination judgment with the juvenile court based on the reversal of the 
permanency judgment.  

The Court of Appeals agreed with the father, vacated the termination judgment, and 
remanded the case to the juvenile court to reconsider its decision in light of subsequent events.   

Dept. of Human Services v. T.M.D., 292 Or App 119, 423 P3d 88, rev allowed, 363 Or 677 
(2018) 
Josephine County; Michael Newman, Judge 

The department petitioned the juvenile court to terminate the mother’s parental rights on 
several grounds that included addictive or habitual use of controlled substance abuses, emotional 
illness or mental illness, and failure to present a viable plan.  After a three-day trial, the juvenile 
court dismissed the petition to terminate the mother’s parental rights.  Although the juvenile 
court determined that the department had met its burden to demonstrate that the mother was 
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presently unfit and that the child could not reintegrate into the mother’s home within a 
reasonable time, it determined that the department had failed to prove that termination was in the 
child’s best interests.   

The department appealed the judgment dismissing its petition to terminate the mother’s 
parental rights.  On appeal, the department argued that, “in the absence of evidence that 
termination of mother’s parental rights would result in serious emotional or psychological harm 
to the child or that termination would deprive him of a benefit that he would otherwise enjoy, the 
juvenile court could only conclude that adoption was in child’s best interests.”  Relying on 
Supreme Court dictum from the Supreme Court’s decision in State ex rel Juv. Dept. v. Geist, 310 
Or 176, 796 P2d 1193 (1990),  the department asserted that once it established that the mother 
was unfit and that reintegration into her home within a reasonable time was improbable, then that 
created a presumption that termination was authorized.  Mother responded that no law created 
such a presumption.  Mother, acknowledging that she was unfit at the time of the termination 
trial and that reintegration into her home within a reasonable time was improbable, argued that 
the Court of Appeals should affirm the judgment dismissing the termination petition because 
department’s evidence failed to establish that termination was in her child’s best interest.   

The Court of Appeals took the case en banc and reversed.  The majority concluded that 
on de novo review the department had established by clear and convincing evidence that there 
were grounds to terminate the mother’s parental rights and that it was in the child’s best interests 
to do so.  The majority rejected the juvenile court’s approach as not being “appropriately child 
centered” because the juvenile court “focused its attention on how its decision could motivate 
mother.”  292 Or App at 134-35.  The majority  held that “given the child’s pressing need for 
permanency and the harm that appear likely if permanency is further delayed, it is in child’s best 
interests to be freed for adoption now, rather than waiting indefinitely to see whether mother can 
eventually become a safe parent for child.”  292 Or App at 131.  In making its decision, the 
Court of Appeals declined to consider the department’s argument that the juvenile court was 
required to terminate the mother’s parental rights once it proved that the mother was unfit and 
that integration into her home within a reasonable time was improbable.  

The dissent would have affirmed the juvenile court’s judgment dismissing the 
department’s termination petition because it could not “conclude that the state has established by 
clear and convincing evidence that severing the legal relationship between mother and child is in 
this child’s best interests.”  292 Or App at 145 (Ortega, J., dissenting).  Further, Judge Ortega, 
writing for the dissent, stated that although “the majority declines to decide the question of 
whether such a presumption exists, it effectively applies such a presumption by conflating the 
best interests inquiry with the inquiry regarding unfitness and integration within a reasonable 
time.”  Id. at 139. 

Dept. of Human Services v. K.D.S., 292 Or App 258, 423 P3d 784 (2018) 
Jackson County; Kelly W. Ravassipour, Judge 

The department petitioned the juvenile court to terminate mother’s parental rights to her 
two children; C and G.  The department served the mother with the petition and summons and, 
on May 10, 2017, mother appeared in court as summoned.  At that time, the juvenile court 
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appointed an attorney for mother and issued an “Order to Appear at Settlement Conference and 
Trial.”  The mother signed the order, acknowledging its receipt.  The order required mother to 
appear for settlement conference on July 14, 2017, and for trial on September 9 and 10, 207.  As 
provided in ORS 419B.820(5)(a) (requiring juvenile court to provide parent with written order 
including notice about needing to personally appear), the juvenile court provided the mother a 
written order with the following notice in boldfaced type: 

“‘Notice: You must appear personally in the court-room on the dates & 
times listed above.  An attorney may appear with you, but not in place of 
you.  If you fail to appear, the court may terminate your parental rights 
without further notice.’” 

(Underscoring, boldface, and emphasis in original, capitalization omitted.)  The order 
also informed the mother of the name of her attorney and that she should keep in 
contact with her attorney.  Further, the written order provided instructions for 
appearing by telephone or other electronic means: 

 “‘If you show good cause, such as incarceration, ORS 419B.918 
allows the judge to give you permission to appear by telephone or other 
electronic means instead of being physically present.  It is your responsibility 
to make arrangements with the jail/prison and to call the court no later than 
the day BEFORE the settlement conference or trial to ask permission to 
appear by telephone.’” 

(Capitalization in original.)  The mother did not appear at the July 14 settlement conference.  At 
first the juvenile court was willing to allow the mother to appear by telephone based on the 
mother’s counsel’s oral motion but, after the objection of the child’s counsel and the 
department’s counsel, the court denied the mother’s counsel’s request.  The court ruled:  “’I’m 
going to deny the appearance by telephone today and proceed with the prima facie.’”  The 
mother’s counsel objected to the court’s ruling.  The court then prohibited the mother’s counsel 
from participating any further in the hearing on the mother’s behalf and allowed the department 
to present its prima facie case.  At the conclusion of the hearing, the court ruled to terminate the 
mother’s parental rights.  In so ruling, the court revisited its decision to deny mother’s request to 
appear telephonically, noting: 

 “‘that she did have personal service, she knew she needed to be here.  She 
knew that travel vouchers were available to her, she demonstrated that through 
her actions of requesting a travel voucher for a visit yesterday, which she 
didn’t ever accept, and she failed to appear.  So, it’s the Court’s understanding 
that she chose not to be here in court today and knew of the consequences of 
what would occur if she did not appear.’” 

The court did not indicate whether those findings were in regard to the denial of mother’s request 
to appear telephonically or the court’s decision to proceed with a prima facie trial, or both.  The 
court entered a termination judgment, which mother appealed.  
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 On appeal, the mother assigned error to the juvenile court’s denial of her oral motion to 
appear telephonically.  In addition, the mother assigned error to the juvenile court deciding to 
proceed in the mother’s absence with a prima facie trial.  The Court of Appeals did not reach the 
merits of the mother’s first assignment of error.  The Court of Appeals did reach the merits of the 
mother’s second assignment of error and reversed the termination judgments.  The Court of 
Appeals held that the juvenile court abused its discretion when it proceeded with a prima facie 
trial over the mother’s objections because it failed to consider the interests at stake in proceeding 
in mother’s absence or, to the extent that it did consider the interests at stake, it failed to make an 
adequate record of that decision: 

“Here, mother objected through counsel to the juvenile court’s 
decision to proceed without her.  Admittedly, counsel did not articulate what 
harmful consequences were likely to befall mother—or, conceivably, her 
children —if the court were to move forward with a prima facie trial.  As we 
have explained, however, a juvenile court’s decision to allow DHS to proceed 
against a parent who is neither present nor represented by counsel inevitably 
raises very significant concerns.  Despite the inherent consequences of 
proceeding to trial, the court does not appear to have considered any such 
matters before deciding to proceed, and neither the court nor any party 
identified any interests that might nonetheless have warranted that decision 
over mother’s objection.  And, on this record, any such interests appear 
limited.  As mother points out, the record does not reflect any burdens or 
concerns for the court or the parties that would arise if mother’s trial on the 
merits were to be left on for the previously  scheduled dates of September 9 
and 10.  Notably, father’s matter appears to have been left on for those dates; 
presumably his trial would have proceeded as scheduled if he ultimately 
decided not to voluntarily relinquish his rights.  Nothing in the record suggests 
that similarly leaving mother’s matters on for trial would have resulted in 
additional difficulties or have otherwise disturbed the orderly conduct of the 
court’s business.  Cf. Dept. of Human Services v. J. R. D., 286 Or. App. 55, 
68-69, 398 P.3d 489 (2017) (DeHoog, J., concurring) (noting potential 
hardships for court parties when parents fails to appear for contested 
hearings).  And, although the juvenile court did identify one equitable 
rationale for penalizing mother’s absence—namely, that, despite her 
diminished intellectual capacity and identified transportation issues, mother 
understood the consequences of not showing up and voluntarily chose not be 
in court—it is far from clear how, if at all, the court viewed that failure on 
mother’s part in light of the serious consequences of moving forward and 
terminating her parental rights. 
 

“Moreover, it is immaterial that the juvenile court may, in fact, have 
duly considered such matters when it rendered its decision, because the record 
does not reflect that consideration. As noted, a court exercising its discretion 
is obligated to make a record of that exercise.  Olson, 218 Or. App. at 15, 178 
P.3d 272 (a court must “describe the basic reasons” for its discretionary 
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decisions).  Here, because the record does not indicate that the court 
considered those matters at all, much less how it considered them, we are 
unable to meaningfully evaluate whether the court properly exercised its 
discretion in deciding to move forward over mother’s objection.  See Kacin, 
237 Or. App. at 73, 240 P.3d 1099 (requiring that the record be sufficient to 
“enable appellate courts to engage in meaningful review of the court’s 
exercise of discretion”).  Accordingly, we conclude that the court’s decision to 
proceed with a prima facie trial and terminate mother’s parental rights 
constituted an abuse of discretion.” 

 
292 Or App at 268-270 (emphasis in original). 
 
 Judge Aoyagi dissented, stating that the majority’s approach was at odds with the 
juvenile court’s broad authority under ORS 419B.819(7), which allows the juvenile court to 
terminate a parent’s rights “‘without further notice and in the parent’s absence” if the parent 
“fails to appear for any hearing related to the petition * * * as directed by summons or court 
order under this section or ORS 419B.820.’”  Judge Aoyagi also disagreed with the majority’s 
view that the juvenile court did not provide its reasoning for its decision.  Furthermore, Judge 
Aoyagi believed that  the majority was “creating a new requirement that the trial court must 
conduct some unspecified, on-the-record balancing test to justify its decision to proceed with a 
prima facie trial” and that the majority was suggesting that there was a “default presumption 
against proceeding to a prima facie trial, by requiring the state or the trial court to ‘identif[y] any 
interests’ that ‘warrant’ proceeding to a prima facie trial (at least when an absent parent objects) 
and by suggesting that the circumstances of this case were likely inadequate to justify 
proceeding.”  292 Or App at 272-73 (Aoyagi, J, dissenting) (emphasis in original).   

Dept. of Human Services v. R.A.B., 293 Or App 582, 429 P3d 426 (2018) 
Washington County; Oscar Garcia, Judge  
 
 The department petitioned the juvenile court to terminate mother’s parental rights to her 
two children under ORS 409B.502 (unfit due to extreme conduct) and ORS 419B.504 (unfitness 
by conduct or condition).  Before trial commenced, the children’s attorney filed a motion in 
limine for an order “prohibiting mother from presenting non-discovered evidence.”  293 Or App 
at 585.  The children’s attorney believed that mother was violating ORS 419B.881 because she 
had not provided information as to the content or length of any witness’s testimony with the 
exception of one draft report from a professional witness.  At a hearing on the children’s 
attorney’s motion, the juvenile court proceeded to review mother’s witness list and requested 
information regarding whether discoverable information had been generated by mother’s 
witnesses.  In regards to the mother’s expert witness Poppleton mother informed the court that he 
had not yet generated a report, that a request for a report had been made, but that it was not clear 
whether a report could be produced on time.  The juvenile court then issued an order dated 
October 25, 2017, specifying that Poppleton’s report was to be discovered as soon as the attorney 
receives the document.   
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 Poppleton appeared on the eighth day of trial to testify at which time the children’s 
counsel objected to Poppleton’s testimony.  In aid of objection, Poppleton testified that he had 
not been asked by the mother to prepare a report and that he had been contacted by the mother to 
do the records review about two and a half weeks prior to trial, which he estimated was around 
October 25.  The children’s attorney and the department objected and argued that they were 
prejudiced because they did not know how Poppleton was going to testify about the records he 
reviewed, which they believed violated the discovery scheduled set on October 25, and they 
would have presented their case-in-chief differently had they known of Poppleton’s testimony in 
advance.  The juvenile court found that the mother had made previous representations to the 
court that she had requested a report from all of the mother’s experts, that the mother had never 
disclosed the subject of Poppleton’s testimony, and that there was never going to be a report.  
The juvenile court determined that there was a discovery violation and granted the motion to 
exclude.  The mother then made an offer of proof regarding Poppleton’s testimony that 
Poppleton would testify that an interview of the children had been done in a way to decrease 
reliability and should be viewed with skepticism.  Ultimately, the juvenile court terminated the 
mother’s parental rights. 
 

The mother appealed, arguing, among other things, that the juvenile court erred by 
excluding the testimony of one of her expert witnesses as a discovery sanction for failing to 
produce a report from the expert to the department because there was no report to be discovered 
and she had no obligation to have one created.  The department contended that mother was 
required to have her expert create and produce a report.  Further, the department contended that 
the mother’s offer of proof in the juvenile court was insufficient to establish that her expert’s 
testimony would have been admissible or that the exclusion of the expert’s testimony was 
prejudicial to her case.  The Court of Appeals agreed with the mother that the juvenile court 
erred when it believed that mother had committed a discovery violation based on her failure to 
produce an expert report.  However, the Court of Appeals nonetheless affirmed because, based 
on the mother’s offer of proof, the juvenile court did not commit reversible effort in excluding 
mother’s expert’s testimony: 

 
“We first determine whether the facts here establish a discovery 

violation.  Discovery obligations in juvenile proceedings such as here are 
governed by statute. * * * In this case, the relevant statute is ORS 419B.881, 
which in part, provides:  

 
“‘(1) In all proceedings brought under ORS 419B.100 or 

419B.500, each party, including the state, shall disclose to each 
other party * * * the following information and material within the 
possession or under the control of the party:  

 
“‘(a) The names and addresses of all persons the party 

intends to call as witnesses at any stage of the hearing, together 
with any relevant written or recorded statements or memoranda of 
any oral statements of such persons;  

 
“‘* * * * *  
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“‘(c) Any reports or statements of experts who will be 

called as witnesses, including the results of any physical or mental 
examinations and of comparisons or experiments that the party 
intends to offer in evidence at the hearing.’ 
 
“Another subsection, ORS 419B.881(2)(b) permits the juvenile court to 

‘supervise the exercise of discovery to the extent necessary to insure that it 
proceeds properly and expeditiously.’  However, that subsection must be read 
in context of the entire statute.  First, ORS 419B.881(1) delineates four—and 
only four—categories of mandated discovery.  Second, ORS 419B.881(6) 
provides, ‘[u]pon a showing of good cause, the court may at any time order 
that specified disclosure be denied, restricted or deferred or make such other 
order as is appropriate.’  Thus, reading the statute as a whole, while the 
juvenile court has authority to supervise and manage discovery, and can restrict 
discovery obligations, the court does not have authority to unilaterally create 
new discovery obligations beyond those mandated by ORS 419B.881(1). 

 
“Turning to that statutory subsection, the plain text of ORS 

419B.881(1)(c) requires that ‘[a]ny reports or statements of experts who will 
be called as witnesses” be disclosed to the other party or parties. While mother 
would have been obligated to disclose a report Poppleton created, the statute 
creates no obligation for mother to request that Poppleton create such a report. 
 

“In finding a discovery violation in this case, the juvenile court noted 
that ‘this is not how we do things here, all right?  * * * You know, I don’t want 
to use the word ‘trial by ambush,’ all right, because that’s what we try to avoid.  
* * * Now this person has come in, and there was no representation as to what 
this person was going to do or say, all right?  * * * There was some 
anticipation that there would be some report * * *.’  However, customary local 
practice is not a basis for a statutory discovery sanction. The court’s authority 
to impose a discovery sanction derives from ORS 419B.881(10).  That 
statutory subsection is, expectedly, tied to the discovery obligations created by 
ORS 419B.881(1).  The statute does not authorize the imposition of a sanction 
for violation of a discovery obligation beyond those set forth in the statute.  
Thus, Poppleton could not be excluded as a witness, as a discovery sanction, 
for a failure to create a report, when creation of such a report is not obligated 
by the discovery statute. 
 

“Although parties can voluntarily agree to discovery obligations 
beyond those imposed by statute, that is not what happened here. The juvenile 
court noted in its finding on the motion to exclude that “there was never going 
to be a report” from Poppleton. At the October 25 hearing, although mother 
informed the juvenile court that she had requested a report be generated, 
mother also informed the juvenile court that there would be a report from 
Poppleton only if he was able to create one. * * * Accordingly, the failure to 
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produce a nonexistent report was not itself a discovery violation, and the trial 
court erred in concluding otherwise. 
 

“However, the court’s error in that regard does not automatically 
warrant reversal.  The party seeking reversal based on the exclusion of 
evidence bears the burden of demonstrating that the error was not harmless.  
‘Oregon’s constitutional test for affirmance despite error consists of a single 
inquiry: Is there little likelihood that the particular error affected the verdict?’  
State v. Davis, 336 Or 19, 32, 77 P3d 1111 (2003).  DHS argues that mother’s 
offer of proof regarding Poppleton’s testimony does not establish that the 
exclusion of Poppleton’s testimony was prejudicial to mother because the offer 
of proof showed that Poppleton’s testimony was a commentary on the 
credibility of the witness.  We agree. ‘[A] trial court does not have discretion to 
admit improper vouching or credibility testimony, whether offered by an expert 
or lay witness.’  State v. Black, 289 Or App 256, 261, 407 P3d 992 (2017), rev 
allowed, 363 Or 104 (2018); see State v. Criswell, 282 Or App 146, 156, 386 
P3d 58 (2016) (‘We review for legal error whether the trial court admitted 
impermissible vouching evidence.’). 
 

“* * * Based on the offer of proof, Poppleton’s testimony would have 
been inadmissible regardless of whether its exclusion was an appropriate 
remedy for a perceived discovery violation.  Therefore, any error in excluding 
Poppleton’s testimony was unlikely to affect the verdict and was harmless.” 

293 Or App at 588-91. 

Dept. of Human Services v. T.L.B., 294 Or App 514, ___ P3d ___ (2018) 
Lane County; Maurice K. Merten, Judge 
 

The department petitioned the juvenile court to terminate the mother’s parental rights to 
her two-year-old child K.  At trial, the department offered evidence that the mother had eight 
other children and had a “history” with the department that began more than a decade earlier, due 
primarily to domestic violence perpetrated against the mother by the fathers of her children and 
her continuation of those relationships despite her awareness of the threats they posed to her and 
her children.  At the time the mother gave birth to K, six of the mother’s children were wards of 
the juvenile court.  The department filed a petition alleging that K needed the juvenile court’s 
protection, and the court ruled that K was within its dependency jurisdiction based on the 
mother’s “pattern of engaging in abusive relationships” which had not been ameliorated despite 
prior services, the mother’s other children being out of her care because her circumstances and 
behaviors had not changed, the father’s substance abuse, and the father’s “violent and erratic 
behaviors.” The court ordered the parents to participate in various services and, due to the 
father’s history of violence, the court ordered that he not have contact with K except as 
“authorized or supervised” by the department.  K remained in the care of the mother. 
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When K was six months old, K’s father broke into the mother’s home, cutting himself in 
the process and bleeding profusely throughout the home, and the mother barricaded herself in a 
bedroom with K and K’s sibling.  The department subsequently learned that the mother had 
continued to allow K’s father to have contact with her and her children despite the fact that the 
department had told her that he was not safe.  The department helped the mother get into a “safe 
house” through Womensapce, but that program terminated the mother’s services because she 
was not actively participating.  At that point, the department confronted the mother about her 
ongoing relationship with K’s father and informed her that she would need to help the 
department develop a “sustainable plan” to keep the children in her home.  The mother was 
unable to do so, and the department removed K from the mother’s care. 

 
A year-and-a-half following K’s removal, the juvenile court held the trial on the 

department’s petition to terminate the mother’s parental rights.  A psychologist who had 
evaluated K and four of the mother’s other children believed that the four older children had 
experienced significant trauma and neglect and possible exposure to domestic violence, resulting 
in behavior problems and psychological diagnoses including post-traumatic stress disorder and 
oppositional-defiant disorder.  The psychologist further believed that all four children had 
“measurably improved” “most likely due to the relative stability of their foster-care placements 
and the absence of chaos in their lives.”  As for K, the psychologist believed that K was happy 
and healthy, had no mental health or behavioral concerns, and was primarily attached to her 
foster care provider.  But the psychologist opined that returning K to the mother’s care would put 
her at risk for developing a mental health condition or behavior concerns, that it was not 
reasonable for K to wait any longer for the mother to adjust her conditions and circumstances, 
and that adoption was in K’s best interests.  A family therapist who evaluated K’s “permanency 
needs” also believed that K needed permanency as soon as possible and that the mother was 
unlikely to be able to safely parent K within a reasonable time, although the therapist 
acknowledged that, if any child could wait for a parent to adjust her circumstances without 
experiencing adverse consequences, it would be K. 

 
The department also presented three psychological evaluations of the mother, each of 

which discussed the mother’s extensive history with the department; her participation in 
extensive services including parenting classes, domestic violence classes, parent training, and in-
home support services; and her children’s special needs that included severe behavioral issues at 
home and at school.  The psychologist who evaluated the mother most recently diagnosed her 
with, among other things, dependent personality disorder, based primarily on the mother’s 
explanation that she remained in abusive relationships due to a fear of being alone.  Given 
mother’s history, the psychologist opined that it would take the mother more than a year to make 
any significant lasting changes. 

 
Based on that and other evidence not described, the juvenile court terminated the 

mother’s parental rights.  The mother appealed, arguing that the department failed to prove that 
she was unfit and that termination of her parental rights was in K’s best interests.  With relatively 
little discussion, the Court of Appeals concluded that the evidence was clear and convincing that, 
among other things, the mother suffered from a mental illness that impaired her ability to safely 
parent K and exposed K to domestic violence and its consequences, and that K could not be 
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reunited with the mother within a reasonable time because those circumstances were unlikely to 
change. 

 
With respect to K’s best interests and relying on Dept. of Human Services v. M.P.-P., 272 

Or App 502, 356 P3d 1135 (2015), the mother pointed to evidence that K was bonded to her, that 
their visits together went well, and that there would be no way to ensure that those visits would 
continue following any adoption of K, which would be detrimental to K.  The Court of Appeals 
rejected the mother’s best interests argument, concluding that the evidence of K’s bond with the 
mother was “substantially more limited than that present in M.P.-P.”  The Court of Appeals 
recognized that the mother was consistent, appropriate, and attentive to K’s welfare and safety in 
supervised visits.  However, the court noted that the only evidence that ending visits between K 
and the mother would be detrimental to K was generalized as to the effect of severing the 
relationship between any child and her parent.  Conversely, the Court of Appeals recounted 
evidence from the psychologist and therapist who had evaluated K and believed that she needed 
“permanency” quickly, one of whom opined that the best permanency outcome for K was 
adoption.  Based on that evidence, the Court of Appeals concluded that the department had met 
its burden to prove that terminating the mother’s parental rights was in K’s best interests and 
affirmed. 

Dept. of Human Services v. T.L.M.H., 294 Or App 749, ___ P3d ___ (2018) 
Lane County; Maurice K. Merten, Judge 
 

The mother appealed from a judgment terminating her parental rights to her 7-year-old 
son B, challenging only the juvenile court’s determination that terminating her parental rights to 
B was in his best interest.  Mother argued that the department had failed to meet its burden to 
prove that termination was in B’s best interest given his strong attachments to his mother and 
sister and the absence of evidence that terminating his parental rights was necessary to achieve a 
stable home for him.  The Court of Appeals agreed with the mother and reversed, concluding that 
“the juvenile code does not permit decisions to terminate parental rights to hinge on abstract 
notions of permanency” but requires “a persuasive factual showing that termination of parental 
rights to a particular child is in that child’s best interest”: 

 
“The evidence in this record does not persuade us that termination of 

mother’s parental rights is in B’s best interest.  Although it is readily apparent that 
B needs a permanent, stable home with clearly identified primary caregivers as 
soon as possible, what is not easily discernible is whether terminating mother’s 
parental rights is the manner in which to accomplish permanency that is in B’s 
best interest.  That is for two reasons. 

“First, the evidence persuades us that B is strongly bonded to his mother 
and older sister, and that it would be best for B if those attachments could be 
maintained.  See ORS 419B.498(2)(b)(B) (indicating that the need to pre-serve 
child’s family attachments may militate against filing a petition to terminate 
parental rights).  Similar to the situation in M. P.-P., although mother is unfit to 
parent B herself, none of the facts establishing mother’s unfitness involved abuse 
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of B. 272 Or. App. at 505, 356 P.3d 1135 (‘We emphasize that the facts 
establishing mother’s unfitness do not include any abuse of [child].’).  The 
psychologist who evaluated B opined that it would be ‘really disrupting’ to B to 
cut off his contact with mother, and that it would be best for B to have ongoing 
contact with mother, provided that she ‘attend visits as scheduled without undue 
disruptions, and can be supportive of the permanent placement plan for [B].’  The 
psychologist further opined that it would be best for B to have ongoing contact 
with other relatives and adults who have become important to B, so long as those 
people ‘are deemed * * * safe, stable, and appropriate for [B].’  Thus, it appears 
that it would also be in B’s best interest to have ongoing contact with his sister. 

“Second, the record contains little, if any, evidence about the viability of 
other potential permanent arrangements for B, let alone evidence that would 
permit a meaningful evaluation of whether and how B’s attachments can be 
preserved in a manner consistent with his permanency needs.  When asked to 
opine on whether adoption, guardianship, or some other plan would be in B’s best 
interest, the psychologist who evaluated B did not render an opinion on whether 
one plan was superior to another.  Instead, she identified in qualitative terms what 
B needs: 

‘[W]hat I can say about that is that [B] needs to be in a home that 
he—that he—that he considers to be permanent, that he knows isn’t going 
to change. That—and he needs to be able to get into that mindset and for it 
to be true, for it to be reliable, because he’s—you know, going to start 
doubting that as these adults in life aren’t reliable.’ 

“Further, although B had been placed with his paternal grandparents at the 
time of the termination hearing, and they were potential adoptive resources, DHS 
presented no evidence addressing whether they would be amenable to a 
guardianship, or the extent to which they would be willing to facilitate B’s 
ongoing relationship with mother, his sister, and others if mother’s rights were 
terminated.  That is, on this record, it is difficult to get a sense of how a particular 
choice about permanency for B likely will affect his life.  Finally, the record also 
lacks evidence that permits us—as factfinders—to assess meaningfully whether 
severance of mother’s relationship with B, notwithstanding their attachment, 
might be necessary to ensure that mother does not undermine the efforts of B’s 
primary caregivers to provide him the type of stable and permanent home that B 
needs. 

“DHS nevertheless urges us to find that termination of mother’s parental 
rights is in B’s best interest.  In so doing, however, DHS relies primarily on 
general assertions about the type of permanency provided by adoption.  Pointing 
to Dept. of Human Services v. T. M. D., 292 Or App 119, 138, 423 P3d 88[, 363 
Or 677] (2018), DHS notes that we have acknowledged that ‘the juvenile code 
expresses a legislative preference that children be placed in the most permanent 
setting suitable to their needs.’  DHS then argues that ‘[t]here can be no real 
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dispute that any form of placement other than adoption cannot give a child the 
permanence and security of adoption,’ and that other forms of permanency would 
create ‘dangerous uncertainty’ for B, making it in his best interest to terminate 
mother’s parental rights, given B’s need for permanency. 

“Although DHS’s observations about the permanency afforded by 
adoption may be accurate in the abstract, the juvenile code does not permit 
decisions to terminate parental rights to hinge on abstract notions of permanency.  
Rather, the juvenile code demands a persuasive factual showing that termination 
of parental rights to a particular child is in that child’s best interest, in view of the 
particular needs and circumstances of the child.  For the foregoing reasons, we are 
not persuaded by DHS’s showing here.” 

294 Or App at 750-53 (footnote omitted). 



Chapter 4A—Appellate Decisions in Juvenile Dependency Cases: February 1, 2018–January 4, 2019

 4A–46Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt



Chapter 4B

Appellate Update: February 1, 2018–
January 4, 2019

inge Wells
Oregon Department of Justice

Bend, Oregon

Contents

Supreme Court .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 4B–1
Permanency.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 4B–1

Court of Appeals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4B–2
Jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4B–2
Disposition  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4B–8
Permanency.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 4B–9
Guardianship . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4B–11
Termination of Parental Rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4B–12
Uniform Child Custody Jurisdiction and Enforcement Act  . . . . . . . . . . . . . . . . 4B–15



Chapter 4B—Appellate Update: February 1, 2018–January 4, 2019

 4B–iiCharlie and the Juvenile Law Factory: Avoiding the Conveyor Belt



Chapter 4B—Appellate Update: February 1, 2018–January 4, 2019

 4B–1Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

SUPREME COURT 
 

PERMANENCY 
 
Dept. of Human Services v. S.J.M., 364 Or 37, 430 P3d 1021 (2018) (Lane County).  In two 
consolidated cases, DHS petitioned for review of the decisions of the Court of Appeals reversing 
judgments changing the permanency plans for two half-siblings, L and A, from reunification to 
adoption.  The Court of Appeals had held that, “if a ‘compelling reason’ exists [under ORS 
419B.476(5)(d) and 419B.498(2)], the permanency plan cannot be changed to adoption.”  Id. at 
39-40.  Neither party sought review of that holding.  Instead, the issue before the court was 
“whether DHS had the burden of proving the existence of a ‘compelling reason’ to defer filing a 
petition to terminate parental rights.”  Id. at 40. 
 
Held:  The Court of Appeals judgments are reversed, and the juvenile court’s judgments are 
affirmed.  In a detailed opinion, the Supreme Court reviewed the permanency statutes and 
concluded that, at a permanency hearing where DHS has moved to change the plan to adoption, 
the burden of proving a compelling reason not to change the plan is on the opponent of the 
change of plan.  The Court agreed with DHS that: 

the Court of Appeals incorrectly construed the statutory requirements at issue.  
Because DHS met its burden to show that the requirements in ORS 419B.476 for 
changing the permanency plans away from reunification had been met, it was 
parents’ burden, as the parties seeking to invoke the escape clause, to show that 
there was a “compelling reason” under ORS 419B.498(2) for DHS not to proceed 
with petitions to terminate parental rights. 

364 Or at 40 (emphasis in original). 

            Specifically, the Court held that, although the proponent of the change of plan must prove 
reasonable efforts and insufficient progress as required by ORS 419B.476(2)(a), the burden is on 
the opponent of the proposed change of plan to adoption to prove the existence of a “compelling 
reason,” (as described on ORS 419B.498(2)(b) and imported into the permanency hearing 
statutes by ORS 419B.476(5)(d)), not to change the plan.  And in this case, the juvenile court’s 
“explicit and implicit factual findings, and the evidence in the record on which they were based, 
supported the juvenile court’s legal conclusions, including its determination that there was no 
‘compelling reason’ that the filing of petitions to terminate parental rights would not be in the 
best interests of the children.”  Id. at 58. 

In a concurring opinion, Justice Walters wrote to point out “the significance of an issue that is 
not on review here.”  Id. at 58.  In Justice Walters’ view, applying ORS 419B.476(2)(a) and 
419B.476(4)(c), a juvenile court 

will not reach the question of whether the filing of a termination petition is 
excused unless it first has determined that reunification is not the appropriate plan 
and that the permanency plan for the child should be adoption.  That significant 
determination depends * * * on three preliminary factual questions: (1) whether, 
at the time of the permanency hearing, DHS has made reasonable, or, when 
appropriate, active efforts to reunify the family; (2) whether, at the time of the 
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permanency hearing, the parents have made sufficient progress for the child to 
safely return home; and, if not (3) whether further efforts will make it possible for 
the child to safely return home within a reasonable time. 

Id. at 64-65. 

COURT OF APPEALS 
 
JURISDICTION  
 
Dept. of Human Services v. J.E.F., 290 Or App 164, 421 P3d 415, rev den, 362 Or 794 (2018) 
(Washington County).  The juvenile court took jurisdiction over father’s child on the basis of 
allegations that father “was child’s biological father and his anger, impulse control, and domestic 
violence issues, as well as his failure to understand the basic needs of child and his lack of 
parenting skills, when viewed collectively, presented a current risk of harm” to the child.  Id. at 
166.  Father appealed, arguing that (1) the allegation that father is child’s biological father 
(allegation D) is an insufficient basis to support jurisdiction; and (2) legally sufficient evidence 
did not support the remaining bases for jurisdiction.   

Held:  Affirmed.  First, the court held that it did “not review allegation D—that father is the 
biological father of child—in isolation.  Viewed together with allegations F, G, and H, the fact 
that father is the biological father is a ‘proper consideration’ for the juvenile court in light of the 
other allegations.  Put another way, to the extent that father argues that allegation D is not legally 
sufficient because it does not allege a ‘parenting deficit’ or current risk of harm, we conclude 
that the juvenile court judgment could not reasonably be read as finding that allegation D was an 
independent basis for jurisdiction.”  Id. at 167-68.  Second, the court held that “allegations F, G, 
and H, after our review of the record, are sufficiently supported by evidence in the record.”  Id. at 
168. 

State v. G.V.L., 291 Or App 53, 417 P3d 517 (2018) (Washington County).  Child came to the 
United States from Guatemala when he was 17 years old.  “Throughout child’s life in 
Guatemala, father regularly physically abused mother, child’s siblings, and child.”  Id. at 54.  In 
September 2015, “father beat child severely and threatened to kill him once he turned 18.”  Id. 
at 55.  Following this incident, and another incident where child was “chased by several men” 
purportedly sent by father to harm child, child left Guatemala with the intention of living with 
his brother in Oregon.  Id. Child was detained by immigration officials, placed into removal 
proceedings, and eventually released to his brother.  “In June 2016, when he was still 17 years 
old, child filed a juvenile dependency petition on his own behalf in an Oregon juvenile court.”  
Id. He alleged that he was within the jurisdiction of the juvenile court under ORS 
419B.100(1)(a), (c), and (e).  “He sought juvenile court jurisdiction so that he could qualify for 
federal special immigrant juvenile status, which requires a state juvenile court to declare the 
juvenile immigrant a dependent based on findings that the juvenile cannot be returned to his or 
her parents due to abuse, neglect, or abandonment.”  Id. at 56-57. 
 
 The juvenile court declined to take jurisdiction over child and dismissed his petition, 
reasoning that any risk of harm was “speculative.”  Child appealed, contending that the 
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evidence presented “demonstrates that his condition or circumstances are such as to currently 
endanger his welfare.”  Id. at 58.   
 
Held:  Reversed and remanded.  The court held: 
 

in this case—where the juvenile court accepted the evidence showing that child 
faces physical abuse from his father, that mother is unable to protect him from 
that physical abuse, that he has fled his home to escape the physical abuse and is 
no longer under parents’ care, and that he is without a legal guardian—the 
juvenile court’s determination that child’s condition or circumstances do not 
warrant the jurisdiction and protection of the juvenile court because the risk of 
harm was speculative was error. 

 
Id. at 64. 
 
Dept. of Human Services v. S.A.B.O., 291 Or App 88, 417 P3d 555 (2018) (Lane County).  
Mother appealed from a judgment taking jurisdiction over her two children on the ground that 
her mental health condition interfered with her ability to be a safe parent.  The court had 
previously taken jurisdiction in 2015 on the ground that mother had assaulted the father of one of 
the children, and she needed the assistance of DHS and the court to “resolve the safety risk” to 
the children.  Id. at 91-92.  Mother was a dependent child, and a psychological evaluation was 
performed when she was 17 years old.  That evaluation diagnosed mother with below-average 
cognitive functioning, depressive disorder, and reactive attachment disorder.  Id. at 91.  An 
evaluation conducted by the same psychologist in 2015 resulted in essentially the same 
diagnosis.  Id. at 93.  Between 2015 and February 2017—when the second petition was filed—
mother became involved in a new domestically violent relationship.  Mother did not dispute that 
“the record includes evidence that she has a mental health condition that has contributed to her 
entering into relationships and associations with individuals who prove violent or unsafe.”  Id. at 
98.  However, she argued that there was no “nexus” between those relationships and associations 
and a “harm to her children that was nonspeculative and current or likely to be realized.”  Id. at 
98. 
 
Held:  Reversed.  The court held that “evidence that mother’s mental health problems may 
contribute to her being involved in violent relationships does not itself, standing alone, establish 
that those relationships are reasonably likely to present a serious threat of harm to her children.”  
Id. at 100.  In reaching that result, the court held that “recognition of the complexities of 
domestic violence, and evidence that mother’s mental health condition increases the likelihood 
that her relationships will involve such violence, cannot substitute for evidence of an actual 
threat of serious loss or injury to the children that is reasonably likely to be realized.”  Id. at 101. 
 
Dept. of Human Services v. J.J.B., Jr., 291 Or App 226, 418 P3d 56 (2018) (Jackson County).  
Father appealed from a judgment taking jurisdiction over his five-year-old daughter, J, on the 
bases of substance abuse and domestic violence in the parents’ home.  He contended that DHS 
failed to prove that any domestic violence had occurred, and that it also failed to prove “that 
parents’ drug use creates a non-speculative risk of serious loss or injury to J that is likely to be 
realized in the absence of dependency jurisdiction.”  Id. at 227.   
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Held:  Reversed.  First, with regard to domestic violence, the court rejected father’s argument as 
to “what constitutes” domestic violence, noting “[w]e have never categorically defined domestic 
violence and need not do so now.”  Id. at 233.  The court noted that “using the term ‘domestic 
violence’ to describe conduct does not change the ultimate inquiry in a dependency case: 
whether violent or aggressive behavior by an adult in the home endangers the child’s welfare.  
The focus must always be on the child.”  Id.  However, the court went on to hold that the 
 

evidence offered by DHS in this case was insufficient to establish jurisdiction 
over J based on domestic violence.  There is no evidence that father has ever hit 
or threatened mother, or that mother has ever hit or threatened father.  The 
juvenile court found that “exposure to power and control and the yelling” was 
“what’s largely going on here.”  On that point, there was evidence that parents 
have argued in front of J in the past and that J worries they will do so again.  DHS 
offered no evidence, however, that parents have continued to argue in front of J 
since their “last” fight at the “old house,” let alone done so in a manner or to a 
degree that exposes J to a non-speculative “current threat of serious loss or injury 
that is likely to be realized.”  Further, the record contains no evidence to support 
the juvenile court’s statement that “we know domestic violence can have a 
profound impact on children’s brain development, their ability to form 
attachments” and that “even just exposure to power and control and the yelling” 
puts a child at risk.  DHS offered no evidence regarding the harm to children 
associated with exposure to “power and control” or “yelling,” generally or 
specific to J’s circumstances. 
 

Id. at 234 (internal citation omitted).  Thus, the juvenile court “erred in asserting jurisdiction 
over J based on domestic violence in parents’ home.”  Id. at 235. 
 
 With regard to substance abuse, father conceded that DHS proved that both parents were 
using methamphetamine at the time of child’s removal, but he argued that DHS failed to prove a 
“nexus” between that drug use and a risk of harm to the child.  The court agreed, reiterating that 
“a parent’s substance abuse alone does not create a risk of harm to a child.”  Id. at 236 (citation 
omitted).  “Here, DHS offered no evidence that parents used methamphetamine in J’s presence, 
exposed J to dangerous situations involving methamphetamine, or failed to supervise J due to 
methamphetamine use.”  Id. at 237-38.  The court held that 
 

Generalizations and assumptions about people who use drugs are insufficient to 
establish jurisdiction.  The only evidence specific to this child is that her parents 
use methamphetamine.  No one would suggest that is desirable parenting 
behavior.  However, the fact of substance abuse alone is insufficient to create 
jurisdiction under well-established case law.  On a more developed record, DHS 
might have been able to prove that parents’ methamphetamine use endangers J.  
On this record, however, it failed to do so.  The juvenile court erred in asserting 
jurisdiction over J based on parents’ substance abuse. 
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Id. at 239.  And finally, the court held that the evidence was insufficient regardless of whether 
“the allegations are viewed alone or together[.]”  Id. at 240. 
 

Dept. of Human Services v. T.L.H.S., 292 Or App 708, 425 P3d 775 (2018) (Marion 
County).  The juvenile court took jurisdiction over eight-year-old J based on “mother’s failure to 
protect J from father, mother’s mental health condition, and father’s stipulated unavailability to 
parent.”  Id. at 709.  The dependency petition was filed in March 2017.  At trial in August 2017, 
mother conceded that she failed to protect J after J reported being sexually abused by 
father.  Specifically, she did not report the allegations to the police, and she allowed J to continue 
living in father’s home for two to three weeks.  Mother also conceded that in March 2017, “her 
untreated mental health condition, along with her own history as a victim of sexual abuse, 
contributed to her not handling the situation appropriately.”  Id. at 709.  However, she argued 
that, by the time of trial, “the evidence was that her mental health had substantially improved as 
a result of regular counseling, prescribed medication and alcohol abuse treatment and that she 
would handle the situation much differently if it ever arose again.”  Id. at 715. 

Held:  Reversed.  The court “agree[d] with mother that the evidence was insufficient for the 
juvenile court to conclude that, at the time of the jurisdictional hearing, mother’s current mental 
health condition and her failure to protect J six months earlier exposed J to a current threat of 
serious loss or injury that was likely to be realized.”  Id. at 715.  The court held that at the time of 
the jurisdictional hearing, 

[m]other had stopped drinking, which resulted in DHS dropping the jurisdictional 
allegation regarding substance abuse.  Mother also had taken substantial steps to 
improve her mental health, including fully engaging in therapy and taking 
medication, which is especially significant because the jurisdictional basis was 
that ‘mother’s mental health problems, if left untreated, interfere with her ability 
to safely parent.’  (Emphasis added).  Finally, mother expressed remorse about 
how she had handled the situation in February and testified that she would call the 
police or DHS immediately if a similar situation arose in the future.  Meanwhile, 
father was out of the picture for the foreseeable future (and possibility the rest of 
J’s childhood), and DHS did not identify anyone else in J’s life as posing a risk of 
abuse. 

Id. at 719. 

Hadlock, PJ, dissented, stating that she would “hold that DHS met its burden to prove that the 
child’s condition and circumstances at the time of trial presented a serious risk of harm that was 
reasonably likely to be realized.”  Id. at 731. 

Dept. of Human Services v. J.H., 292 Or App 733, 425 P3d 791 (2018) (Marion County).  The 
juvenile court took jurisdiction over 10-year-old K based on mother’s “substance abuse 
interfering with her ability to safely parent and mother exposing the child to domestic 
violence.”  Id. at 734.  Mother appealed, contending that the allegations, individually and 
collectively, were insufficient to support jurisdiction.  Mother conceded that she had a long 
history of drug use, recovery, and relapse, but that “the only evidence of recent drug use was her 
own testimony that she relapsed and used four times in May 2017, did not use in June or July 
2017, and then used twice in August 2017, before getting clean again on August 17, 2017.”  Id. 
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at 738.  Mother also argued that “K was not in [her] care when mother used in May and August 
2017, that K has never seen mother use drugs and only learned of her drug use from a third party, 
and that mother always meets K’s day-to-day needs.”  Id.  With regard to domestic violence, the 
evidence at trial established that mother and her domestic partner “argued regularly” and K was 
“scared” that mother and her partner “were going to get hurt” during their arguments.  However, 
K did not observe any physical violence.  Id. at 735. 
 
Held:  Reversed and remanded.  The court noted that the only “harm that DHS has identified as 
resulting from mother’s recent drug use is that K was ‘aware’ of it (due to a comment by a third 
party) and, as a result, wondered at times whether that was why mother looked ‘tired’ or did not 
laugh as much as she used to.”  Id. at 739.  The court then reiterated that “a parent’s substance 
abuse alone is not sufficient to assert jurisdiction, even when a child is aware of it.”  Id. at 
739.  Therefore, “[o]n this record, the evidence was insufficient to assert jurisdiction over K 
based on mother’s substance abuse.”  Id. at 740.  With regard to the allegation relating to 
exposure to domestic violence, the court held: 
 

Given the frequency and intensity of mother and [her partner’s] arguments, the 
relatively prolonged time period over which they had been occurring, and the 
evidence that the arguments did have some emotional impact on K, this is a close 
case.  Ultimately, however, we conclude that the evidence was insufficient to 
establish a current threat of “serious loss or injury” that was likely to be realized.  

 
Id. at 741.  The court observed that there was “no evidence that K was at risk of physical injury,” 
so the “alleged risk of harm to K was emotional or psychological.”  Id.  The court held: 
 

We do not discount the possibility that, even in the absence of physical violence, 
exposure to frequent and severe verbal altercations between parents or other 
adults in a child’s home may, in some circumstances, give rise to a threat of 
“serious loss or injury” in the form of serious emotional or psychological harm to 
a child.  In order to establish such a circumstance, however, DHS must offer 
evidence, not only argument or conclusory statements.   
 

Id. at 741-42.  Thus, the juvenile court “erred in asserting jurisdiction over K on the basis that 
mother exposes K to domestic violence.”  Id. at 743.  And finally, the court held that “[t]his is 
not a case where one jurisdictional basis feeds another.  Whether the jurisdictional allegations are 
viewed separately or together, the evidence in this record was insufficient to support the 
assertion of jurisdiction.”  Id. at 744. 
 
Dept. of Human Services v. C.A.M., 294 Or App 605, ___ P3d ___ (2018) (Lane 
County).  Parents’ three-month-old daughter, C, died of undetermined causes while sleeping with 
father.  After the child’s death, it was discovered that she had bruises and healing rib fractures, 
likely caused by father.  Based on that evidence, the juvenile court took jurisdiction over the 
child’s twin brother, M.  The court found that father “had posed a risk of physical harm to the 
twins and that mother knew or should have known about that risk and had failed to protect the 
twins from father.”  Id. at 607.  Mother appealed from the jurisdiction judgment, arguing that (1) 
the evidence was legally insufficient to support the juvenile court’s finding that mother “knew or 
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should have known” that father presented a risk of physical abuse to the children before C’s 
death; and (2) the evidence was legally insufficient to support the court’s determination that a 
nonspeculative risk of harm to M existed at the time of trial.  While the appeal was pending, the 
juvenile court dismissed jurisdiction and terminated the wardship.  In response, DHS moved to 
dismiss the appeal as moot. 

Held:  Affirmed.  First, the court denied the department’s motion to dismiss, concluding that the 
continued existence of the jurisdiction judgment had collateral consequences for mother, 
including an “increase [in] the likelihood that DHS will initiate proceedings again in the future,” 
and the social stigma associated with a finding that would “plainly permit the inference that 
mother could have prevented her child’s death and failed to do so.”  Id. at 613. 

On the merits, the court noted that mother was aware of (1) a 2007 investigation 
involving father’s alleged abuse of another infant; (2) father’s 2010 conviction for assaulting 
another man; and (3) a bruise on C’s face inflicted prior to her death.  Mother also testified about 
her concerns about father’s “tendencies toward anger around the twins, based on his 
inappropriate comments toward them.”  Id. at 616.  The court held that this “evidence logically 
supports an inference that mother was aware before C died that father posed at least a risk of 
physical abuse.”  Id.  Consequently, “the record contains evidence to support the juvenile court’s 
finding that mother “knew or should have known” that father posed a risk of physical danger to 
the twins and that mother failed to protect them from that risk.”  Id. 

            The court also determined that “the evidence presented at trial was legally sufficient to 
permit the juvenile court to determine that a nonspeculative risk of harm to M existed under 
mother’s care.”  Id. at 617.  That conclusion was based upon mother’s reluctance to 
“acknowledge that father posed a risk of abuse to children,” and the fact that mother “continued 
to have contact with father and lacked a clear intention to separate from him.”  Id. at 617-
18.  Finally, the court rejected mother’s argument that her “feelings and beliefs” about father are 
insufficient to establish a risk that she is “likely to abandon her safety plan” or “reunite with 
father and allow him unfettered access to M.”  Id. at 619. 

Dept. of Human Services v. M.F., 294 Or App 688, ___ P3d ___ (2018) (Marion County).  The 
juvenile court took jurisdiction over five-year-old E based on allegations that father is “unable to 
protect” E from mother because he “lacks full custody” and that he “needs assistance from the 
court and the state to meet child’s basic and special needs.”  E. has significant disabilities, and 
requires round-the-clock supervision.  On appeal, father argued that the evidence was legally 
insufficient to support jurisdiction on either of the asserted bases. 

Held:  Reversed.  First, the court held that father’s lack of “full custody” (which it viewed as 
synonymous with “lack of a custody order”) did not endanger E’s welfare, because the “record 
includes no evidence that mother is currently in a position to insist that father deliver child to 
her; nor does it include any evidence that she is likely to make such a demand or that father 
would be unable to resist it.”  Id. at 696.  Second, the court held that the evidence was 
insufficient to establish that, “if child were returned to father’s care, it is reasonably likely that he 
would fail to adequately supervise her and attend to her daily needs[.]”  Id. at 697.  The court 
stated that “evidence that father has taken a less-than-optimal approach to working with DHS 
and service providers does not equate to proof that it is reasonably likely that child will suffer 
harm if returned to his care.  At least, that is so in the context of this case.  Father is not a parent 
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who has little understanding of his child’s special needs and little desire to learn about 
them.”  Id. at 698.  The court found that “[t]his is a parent who has actively sought out 
information about his child’s disabilities and the services available to her, and who asserts that he 
will provide child with round-the-clock care.  Nothing in this record supports a finding that it is 
reasonably likely that he will not do so.”  Id. at 699.  The court acknowledged that E. has 
“extraordinary needs that demand a vigilant parent.”  Id.  But “DHS does not prove a basis for 
dependency jurisdiction merely by establishing that one cannot be certain that a child’s mother or 
father will be up to the task of parenting.  Rather, DHS must come forward with evidence 
sufficient to establish that the parent in fact has parenting deficits” that create a current threat of 
serious loss or injury to the child that is reasonably likely to be realized.  Id. at 699. 

DISPOSITION 

Dept. of Human Services v. A.F., 295 Or App 69, ___ P3d ___ (2018) (Linn County).  The 
juvenile court took jurisdiction over mother’s child, D, based on mother’s admissions that she (1) 
“has exposed child to unsafe and unsanitary living conditions, including exposure to drugs, drug 
paraphernalia, and unsafe persons,” (2) “has left child with unsafe caregivers without making 
appropriate plans for the care of the child,” and (3) “has an alcohol and/or drug problem which 
impairs her ability to safely parent” the child.  By the time of the disposition hearing one month 
later, mother had “participated in a drug and alcohol assessment, but she had not followed 
through with treatment, had attended only 3 of at least 10 offered visits with D, and was in only 
‘sporadic’ contact with DHS.”  Id. at 72.  DHS asked the juvenile court to order mother to 
participate in a psychological evaluation, arguing that the extent of mother's neglect of D was 
indicative of more than “drug addiction alone.”  Id. at 73.  In turn, mother argued that a 
psychological evaluation was not appropriate, because “the problem’ was her methamphetamine 
use.”  Id.  The juvenile court ordered an evaluation, and mother appealed.  On appeal, she argued 
that “there is no rational relationship between the ordered evaluation and the jurisdictional bases 
and that the juvenile court therefore exceeded its authority under ORS 419B.337(2).”  Id. at 71. 

Held:  Affirmed.  First, the court declined to reach mother’s argument, raised for the first time in 
her reply brief, that the juvenile court “lacks authority to order a parent to submit to a 
psychological evaluation unless the court finds that the evaluation is ‘needed’ under ORS 
419B.387.”  Id. at 75.  Second, the court reiterated that the “provision of psychological services 
to parents is not limited to cases in which a parent’s mental health condition is a basis for 
jurisdiction.”  Id. at 75.  Noting the “low threshold” for finding the existence of a rational 
relationship between an ordered service and the jurisdictional bases, the court held that “[i]f 
evidence in the record rationally leads the juvenile court to believe that a parent’s mental health 
might be contributing to an established jurisdictional basis, it is permissible for the court to order 
an evaluation of the parent to determine whether a mental health issue in fact exists.”  Id. at 
77.  In this case, “[t]he juvenile court could rationally conclude from the evidence in this record 
that something more than drug addiction might be at play with respect to mother’s substantial 
neglect of D and slow engagement in services, specifically a possible mental health issue that 
might prevent mother from successfully ameliorating the jurisdictional bases unless identified 
and addressed.”  Id. at 78. 

Dept. of Human Services v. K.J., 295 Or App 544, ___ P3d ___ (2019) (Marion County).  In 
March 2017, the juvenile court took jurisdiction over father’s child, K, on the ground that father 
has “significant medical issues that interfere with his ability to parent and needs assistance from 
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the court and state to ensure the welfare of the child.”  In March 2018, the court added the 
additional basis for jurisdiction that father “currently lacks sufficient and stable housing for the 
child.”  The court held a permanency hearing in April 2018.  At the hearing, the evidence 
established that father did not currently have any medical conditions that would interfere with his 
ability to care for K, although he had made statements to the DHS caseworker and on social 
media about medical conditions he did not actually have.  Also, father was slow to make housing 
arrangements.  At the conclusion of the hearing, the court ordered father to participate in a 
psychological evaluation.  Father appealed from the permanency judgment incorporating that 
order. 

Held:  Reversed and remanded.  First, the court rejected father’s argument, raised for the first 
time in his reply brief, that “the juvenile court failed to consider ORS 419B.387 in ordering the 
psychological evaluation.”  Id. at 548 n 2.  However, the court held that in this case, “the juvenile 
court’s order of a psychological evaluation of father does not rationally relate to the jurisdictional 
bases.”  Id. at 549.  With respect to father’s medical issues, the court understood that 
jurisdictional basis to “refer only to physical health conditions.”  Id. at 550.  The court 
acknowledged father’s misrepresentations about his medical condition, but held “there is no 
evidence here” that those misrepresentations are “contributing to the jurisdictional basis or [are] 
a barrier to reunification.”  Id. at 551.  Therefore, a psychological evaluation is not related to that 
basis for jurisdiction.  Id.  Finally, the court held that an evaluation is not rationally related to 
father’s failure to obtain sufficient and stable housing.  Id. at 552. 

PERMANENCY  
 
Dept. of Human Services v. J.M.T.M., 290 Or App 635, 415 P3d 1154 (2018) (Lane County).  
Mother and children appealed from judgments changing the children’s permanency plans from 
reunification to adoption.  Relying on Dept. of Human Services v. S.J.M., 283 Or App 367, 388 
P3d 417, rev’d, 364 Or 37 (2018), they argued that DHS failed to prove that there were no 
“compelling reasons” not to proceed with terminating mother’s parental rights.  Specifically, 
they contended that another permanent plan—guardianship—was “better suited” to meet the 
“health and safety needs” of the children, including the need to preserve “sibling attachments and 
relationships.”  Id. at 637-38.   
 
Held:  Reversed and remanded.  The court held that: 
 

before it can change a permanency plan to adoption, a juvenile court must be able 
to find affirmatively from the evidence presented that there is not “[a]nother 
permanent plan * * * better suited to meet the health and safety needs of the child 
or ward, including the need to preserve the child’s or ward’s sibling attachments 
and relationships[.]”  ORS 419B.498(2)(b)(B).  That necessarily means that the 
record must contain sufficient evidence to permit a rational inference that none of 
the other permanency plans contemplated by the permanency statutes would 
better meet the particular child’s needs under the circumstances. 

 
Id. at 638.  In this case, the court noted that mother and children argued that “guardianship would 
be a preferable plan for children, given the uncontroverted evidence of the children’s sibling 
bonds, bonds with mother, and bonds with their extended family, and given that DHS had not 
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identified adoptive resources as of the time of the hearing.  Yet DHS presented no evidence 
tending to prove that guardianship was not a better plan for children under those circumstances.”  
Id.  Thus, the court held that “the evidence is insufficient to support the juvenile court’s finding 
that there were no compelling reasons not to file a petition to terminate mother’s parental rights.  
As that finding is a necessary predicate to changing children’s permanency plans to adoption, the 
trial court erred by changing children’s plans to adoption.”  Id. at 639. 
 
Dept. of Human Services v. M.S.W., 293 Or App 177, 427 P3d 232 (2018) (Lane County).  
Mother appealed from a permanency judgment changing the plan for her child from reunification 
to adoption.  Relying on Dept. of Human Services v. S.J.M., 283 Or App 367, 388 P3d 417, 
rev’d, 364 Or 37 (2018), she argued that the juvenile court erred in finding that there was no 
compelling reason not to proceed with terminating her parental rights.  Specifically, she 
contended that DHS “failed to present sufficient evidence at the permanency hearing to support a 
finding that there was not ‘another permanent plan’—in this case, guardianship—‘better suited to 
meet the health and safety needs of the child or ward, including the need to preserve the child’s 
or ward’s sibling attachments and relationships.”  Id. at 178-79. 
 
Held:  Reversed and remanded.  The court found that “DHS presented no evidence suggesting 
that, under the circumstances, guardianship was not a better plan for [the child] than adoption.  
Thus, the evidence was insufficient to support the juvenile court’s finding that there were no 
compelling reasons not to file a petition to terminate mother’s parental rights, and the trial court 
erred in changing the permanency plan from reunification to adoption.”  Id. at 179. 
 
Dept. of Human Services v. J.E.R., 293 Or App 387, 429 P3d 420 (2018) (Lincoln 
County).  Juvenile dependency petitions involving mother’s three children were filed in July 
2016.  A hearing on the petitions was postponed several times, and was finally held in November 
2016.  At the hearing, mother admitted that she “lacks the parenting skills” to safely parent the 
children.  No jurisdiction judgment was entered.  A hearing on disposition was held in March 
2017.  After taking the matter under advisement, the court issued a judgment of jurisdiction and 
disposition in April 2017.  Prior to entry of that judgment, mother refused to participate in the 
services offered by DHS.  After the judgment was entered, mother participated in a 
psychological evaluation, and began family sex abuse treatment and DBT.  A permanency 
hearing was held in September 2017.  At that hearing, the court changed the plan for the children 
from reunification to adoption.  Mother appealed, arguing that the juvenile court erred in finding 
that DHS had made reasonable efforts as required by ORS 419B.476(2)(a). 

Held:  Reversed and remanded.  First, the court held that, under the facts of this particular case, 
“the juvenile court could not assess whether DHS’s efforts were reasonable ‘through the lens’ of 
the adjudicated basis for jurisdiction until such jurisdiction was established and the dispositional 
order required mother to engage in services.”  Id. at 395.  And second, that the five months 
between disposition and the permanency hearing was insufficient for the juvenile court to 
determine that DHS had made reasonable efforts, “given the short time frame that the court had 
to assess mother’s progress and mother’s limited opportunity to engage in the services 
offered.”  Id. at 397. 

Dept. of Human Services v. M.T.P., 294 Or App 208, 430 P3d 585 (2018) (en banc) (Lane 
County).  Father appealed from a judgment changing the permanency plan for his eight-year-old 
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son, C, from reunification to adoption.  At the time of the hearing, C had been in substitute care 
for 15 out of the previous 22 months.  He has been diagnosed with adjustment disorder, based on 
his emotional and behavioral issues.  Father is incarcerated, with a projected release date in July 
2022.  C had been a ward of the juvenile court since November 2014, based on father’s 
incarceration and “violent and impulsive” behavior.  Id. at 210.  C was placed with his 
grandmother for over two years, and during that time, “suffered abuse/trauma” because of 
grandmother’s “overly negative view” of C.  Id. at 212.  In December 2016, C was placed with 
father in a trial reunification plan.  C did well in father’s care, but in June 2017, father relapsed 
and was arrested.  C was then placed with a maternal cousin, KG.  Id. at 212-13. 

            At the permanency hearing, DHS asked the court to change the plan for C to adoption, 
because it is “the most permanent, most stable plan that this child can have.”  Id. at 213.  DHS 
noted that adoption would “assure C ‘the stability and permanency that he needs in order to grow 
and thrive, which has been a problem.’”  Id.  Father opposed the plan of adoption, and asked that 
the plan be changed to guardianship with KG while he was incarcerated.  In response, DHS 
expressed concerns about a guardianship with KG, specifically because of her history of 
noncompliance with DHS safety plans.  The juvenile court changed the plan to adoption, after 
determining, among other things, that “there was not a ‘compelling reason’ within the meaning 
of [ORS 419B.498(2)] for determining that filing a petition to terminate parental rights would 
not be in the child’s best interest.”  Id. at 215.  Father appealed, contending that DHS failed to 
prove that another permanency plan, such as guardianship, is “better suited to C’s needs” 
because of his bonds with father and KG.  Id. at 215. 

Held:  Affirmed.  DeVore, J, writing for the majority, held that “there is sufficient evidence from 
which the juvenile court could conclude that there was no ‘compelling reason’ that a termination 
petition was not in C’s best interests.”  Id. at 220.  Specifically, the court held that “the proposed 
guardianship, which presumably was offered to preserve C’s relationship with father, was not 
better suited to meet C’s health and safety needs, when father will be imprisoned until at least 
July 2022 and when, at this moment, C needs to bond and form healthy attachments to a long-
term caregiver.”  Id. at 221.  In a dissenting opinion, Ortega, J, wrote that “the majority’s 
construction functionally presumes that adoption – that is, the termination of parental rights of a 
child’s birth parents – is the best plan for every child, and misplaces the burden of proving 
otherwise on father.”  Id. at 224. 

GUARDIANSHIP 
 
Dept. of Human Services v. N.J.V., 290 Or App 646, 419 P3d 783 (2018) (Deschutes County).  
Both parents appealed from judgments establishing durable guardianships for their two children.  
Although parents raised numerous assignments of error, the court addressed only mother’s 
argument that the juvenile court erred in “denying her motion to continue the guardianship 
hearing to enable her to obtain and introduce the results of a mental health evaluation that she 
had recently completed.”  Id. at 648.   
 
Held:  Reversed and remanded.  First, the court noted that mother filed a motion on June 14 to 
continue the guardianship hearing scheduled for June 20.  The juvenile court denied mother’s 
motion at a trial-readiness hearing on June 15.  The court’s written order contained no 
explanation for the denial, and the trial-readiness proceeding was not recorded.  Thus, the court 
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held that the juvenile court “abused its discretion by failing to make a record reflecting an 
exercise of discretion[.]”  Id. at 651.  The court also found that because mother was prejudiced 
by the denial of her motion, the guardianship judgments must be reversed.  Id. at 654. 
 
TERMINATION OF PARENTAL RIGHTS 
 
Dept. of Human Services v. T.M.D., 292 Or App 119, 423 P3d 88, rev allowed, 363 Or 677  
(2018) (Josephine County).  DHS appealed from a judgment dismissing its petition to terminate 
mother’s parental rights to her four-year-old son.  At the time of the termination trial, the child 
had been in substitute care for 17 months, based on admitted allegations relating primarily to 
mother’s substance abuse.  The juvenile court found that mother was unfit due to conduct or 
conditions seriously detrimental to her child, and further found that the child could not be 
reintegrated into mother’s home within a reasonable time.  However, the juvenile court 
concluded that termination was not in the child’s best interest.  Specifically, the court found that 
although mother’s prognosis for overcoming her substance abuse issues was “poor,” it was in 
child’s best interests to maintain the parent-child relationship, and “leaving a door open may be 
an incentive” to mother to successfully engage in treatment.  On appeal, mother conceded that 
she was unfit at the time of the termination trial, and that reintegration into her home within a 
reasonable time was improbable due to conduct or conditions not likely to change.  Thus, the 
only issue before the Court of Appeals was whether, on de novo review, termination was in 
child’s best interest.   
 
Held:  Reversed.  First, the majority declined to consider the department’s argument that “once 
the court found that DHS had established that mother was unfit and that integration into her 
home within a reasonable time was improbable, termination of mother’s parental rights became 
the default outcome.”  Id. at 121.  Instead, the court concluded that “the record contains clear and 
convincing evidence that it is in child’s best interests to terminate mother’s parental rights.”  Id. 
at 131.  The court held that “given child’s pressing need for permanency and the harm that 
appears likely if permanency is further delayed, it is in child’s best interests to be freed for 
adoption now, rather than waiting indefinitely to see whether mother can eventually become a 
safe parent for child.”  Id. at 132.  In reaching that result, the court rejected the juvenile court’s 
analysis as being insufficiently “child centered,” and noted “it is evident that the court’s focus 
was on mother and its desire to see her succeed, rather than the effects that delaying permanency 
would have” on child.  Id. at 134-35.  The court held that “the less-permanent option of 
[permanent] guardianship that mother urges us to adopt exposes child to an unjustifiable risk of 
future turmoil and disruption in the event that mother someday seeks reunification.”  Id. at 138-
39. 

The dissent would have affirmed the juvenile court’s judgment.  Judge Ortega, writing 
for the dissent, opined that the majority opinion “conflat[es] the best interests inquiry with the 
inquiry regarding unfitness and integration within a reasonable time.”  Id. at 139.  The dissent 
stated it “cannot conclude that the state has established by clear and convincing evidence that 
severing the legal relationship between mother and child is in this child’s best interest, based on 
evidence in the record that (1) the child is in a “stable placement” with family members; (2) the 
case “does not involve abuse”; and (3) mother and child “have a positive attachment.”  Id. at 
144-45.  
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Dept. of Human Services v. L.L.S., 292 Or App 212, 418 P3d 776 (2018) (Marion County).  
Father appealed from a judgment terminating his parental rights to his child, Z.  While the appeal 
was pending, the Court of Appeals reversed the permanency judgment changing the plan for Z 
from reunification to adoption.  In response to that decision, father filed a motion in the trial 
court to set aside the termination judgment.   

Held:  Vacated and remanded.  The court held that “[i]n the interest of judicial economy, and to 
facilitate the orderly resolution of all matters concerning Z, we vacate the termination judgment 
and remand for the juvenile court to reconsider its decision in light of subsequent events.”  Id. at 
213. 

Dept. of Human Services v. K.D.S., 292 Or App 258, 423 P3d 784 (2018) (Jackson 
County).  Mother appeared for the initial appearance on petitions to terminate her parental rights 
to her two children, and she was ordered to appear for a settlement conference on July 14, 2017, 
and trial on September 9-10, 2017.  The order to appear directed mother to appear personally, 
unless she was given permission by the court to appear by phone.  Mother failed to appear for the 
settlement conference, and the court suggested getting her “on the phone.”  When the children’s 
attorney and DHS objected, mother’s attorney asked that she be allowed to appear by phone 
because she was living in Klamath Falls and “has no transportation” for the hearing.  The court 
ruled, “I’m going to deny the appearance by telephone today and proceed with the prima 
facie.”  Id. at 263.  The court then heard the prima facie case and entered judgments terminating 
mother’s parental rights.  She appealed from those judgments, contending that the juvenile court 
abused its discretion by (1) denying her request to appear by phone; and (2) proceeding with the 
prima facie case. 

Held:  Reversed and remanded.  The court declined to decide the issue of whether the court 
abused its discretion in denying mother’s request to appear by phone.  However, the court held 
that the juvenile court “abused its discretion proceeding with a prima facie trial in [mother’s] 
absence.”  Id. at 266.  First, the court noted that “there is no dispute that the court had 
discretionary authority to terminate mother’s parental rights in her absence.”  Id. at 
267.  However, the court concluded that the record in this case “does not reflect a sound exercise 
of discretion.  Specifically, the juvenile court abused its discretion by failing to consider the 
interests necessarily at stake when deciding whether to proceed with a prima facie trial over 
mother’s objection.”  Id. at 268.  And if the court did consider those interests, it “erred by failing 
to make an adequate record of that decision.”  Id.  Thus, “the court’s decision to proceed with a 
prima facie trial and terminate mother’s parental rights constituted an abuse of discretion.”  Id. at 
270. 

Judge Aoyagi wrote a dissenting opinion.  In her view, the majority’s opinion created “a 
new requirement that the trial court must conduct some unspecified, on-the-record balancing test 
to justify its decision to proceed with a prima facie trial.  Moreover, the majority suggests that 
there is a default presumption against proceeding to a prima facie trial, by requiring the state or 
the trial court to “identif[y] any interests” that “warrant” proceeding to a prima facie trial (at least 
when an absent parent objects) and by suggesting that the circumstances of this case were likely 
inadequate to justify proceeding.”  Id. at 272-73.  In Judge Aoyagi’s view, “the majority’s 
approach, which contains no statutory analysis, is contrary to the broad discretion that the 
legislature intentionally granted the trial court under ORS 419B.819(7).”  Id. at 273. 
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Dept. of Human Services v. R.A.B., 293 Or App 582, 429 P3d 426 (2018) (Washington County).  
The trial court terminated mother’s parental rights on the bases of ORS 419B.502 (extreme 
conduct) and ORS 419B.504 (unfitness).  On appeal, mother argued that the court erred “by 
excluding the testimony of one of her expert witnesses, Poppleton, as a discovery sanction for 
failing to produce a report from Poppleton” to DHS and child’s attorney.  Id. at 584.  She 
contended that no discovery violation had occurred, because “there was no report to be 
discovered, and that she was not obligated to have her expert prepare such a report.”  Id. at 584.  
In response, DHS argued that the trial court did not err, and if it did, any error was harmless 
because mother’s offer of proof was insufficient to establish that Poppleton’s testimony “would 
have been admissible or that the exclusion of the testimony was prejudicial to her case.”  Id. at 
584. 

Held:  Affirmed.  First, the court held that no discovery violation had occurred.  ORS 
419B.881(1)(c) requires that “any reports or statements of experts who will be called as 
witnesses” must be disclosed to the other parties.  But the court held that “[w]hile mother would 
have been obligated to disclose a report Poppleton created, the statute creates no obligation for 
mother to request that Poppleton create such a report.”  Id. at 589.  Thus, the “failure to produce 
a nonexistent report was not itself a discovery violation, and the trial court erred in concluding 
otherwise.”  Id. at 590.  Despite the trial court’s error, the court held that reversal was not 
required, because the error was harmless.  Specifically, the court held, based on mother’s offer of 
proof, that Poppleton’s testimony would have been inadmissible as a “commentary on the 
credibility of the witness,” regardless of whether “its exclusion was an appropriate remedy for a 
perceived discovery violation.”  Id. at 591. 

Dept. of Human Services v. T.L.B., 294 Or App 514, ___ P3d ___ (2018) (Lane County).  The 
trial court terminated mother’s parental rights to her two-year-old daughter, K.  K is the youngest 
of mother’s nine children, none of whom were in her care at the time of the termination trial.  On 
appeal, mother argued that “because she was engaged in appropriate services” and had not had 
contact with her most recent abusive partner for six months, the department’s “evidence that 
[she] had mental health issues and was a victim of domestic violence was insufficient to establish 
that she was an unfit parent under ORS 419B.504.”  Id. at 530.  She also contended that 
termination was not in K’s best interest, because “she and K are bonded” and her supervised 
visits “went well[.]”  Id.   

Held:  Affirmed.  On de novo review, the court found that mother “has spent virtually her entire 
adulthood in relationships with abusive men.”  Id. at 531.  Although mother had “repeatedly 
assured others” that she would not continue to engage in abusive relationships, the juvenile court 
“was not required to accept” those assurances in light of the fact that mother had continued 
contacting her partners “behind the backs” of treatment providers and caseworkers, and had lied 
about those contacts.  Id.  The court held that “[e]ven without deferring to the court’s implicit 
determination that mother’s assurances were not credible, the evidence is clear and convincing 
that mother continues to suffer from a mental illness that impairs her ability to safely parent K 
and that exposes K to the risks and detrimental consequences of domestic violence.”  Id. at 531-
32.  The court found that “that same evidence” demonstrated that mother was not able to effect a 
lasting adjustment in her circumstances despite the department’s reasonable efforts, and that 
mother “still lacked the parenting and other skills necessary to maintain both a suitable living 
situation and a safe and stable home for K.”  Id. at 532.  Based on that evidence, the court 
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concluded that “mother is unfit,” and that K cannot be reunited with mother “within a reasonable 
time because those circumstances are unlikely to change.”  Id. 

            Finally, the court concluded that the “evidence presented at trial clearly and convincingly 
establishes that terminating mother’s parental rights is in K’s best interests.”  Id. at 533.  The 
court “emphasize[d] at the outset that [its] determination of a child’s best interests is necessarily 
a child-centered inquiry.”  Id.  Consequently, the impact of mother’s parenting deficits on her 
older children and the “undifferentiated assertion that a given child requires permanency now” 
do not “satisfy DHS’s burden to prove that termination is in a particular child’s best 
interests.”  Id.  First, the court noted that “the evidence of K’s bond with mother is substantially 
more limited than that present in [Dept. of Human Services v.] M. P.-P.”  Id. at 534.  Moreover, 
the court found that the “generalized testimony” of the psychologist who evaluated K that 
“severing the parent-child bond can have adverse consequences provides us with no evidence 
that terminating mother’s parental rights will adversely affect this child.  Accordingly, neither M. 
P.-P. nor the record in this case, supports the conclusion that the termination of mother’s parental 
rights is not in K’s best interests.”  Id. at 535 (emphases in original).  Finally, relying on the 
child-specific testimony of another therapist and mother’s history of unsuccessfully parenting her 
older children, the court found that termination was in K’s best interests.  Id. at 535-37. 

Dept. of Human Services v. T.L.M.H., 294 Or App 749, ___ P3d ___ (2018) (Lane 
County).  The trial court terminated mother’s parental rights to her seven-year-old son, B.  On 
appeal, mother did not challenge the court’s determination regarding her fitness to parent 
B.  Instead, she contested only the determination that termination of her parental rights is in B’s 
best interest.   

Held:  Reversed and remanded.  On de novo review, the court first found that “the evidence 
persuades us that B is strongly bonded to his mother and older sister, and that it would be best for 
B if those attachments could be maintained.”  Id. at 751.  In making that determination, the court 
noted that “none of the facts establishing mother’s unfitness involved abuse of B.”  Id. 

Second, the court found that “the record contains little, if any, evidence about the viability of 
other potential permanent arrangements for B, let alone evidence that would permit a meaningful 
evaluation of whether and how B’s attachments can be preserved in a manner consistent with his 
permanency needs.”  Id.  Ultimately, the court held that “the juvenile code does not permit 
decisions to terminate parental rights to hinge on abstract notions of permanency.  Rather, the 
juvenile code demands a persuasive factual showing that termination of parental rights to a 
particular child is in that child’s best interest, in view of the particular needs and circumstances 
of the child.”  Id. at 753. 

UNIFORM CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT  
 
Dept. of Human Services v. T.F., 292 Or App 356, 425 P3d 480 (2018) (Lane County).  Mother 
appealed from a judgment taking jurisdiction over her child, M.  She contended that the juvenile 
court erred in denying her motion to dismiss on the ground that Oregon lacked subject-matter 
jurisdiction under the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA).  It 
was undisputed that father brought M to Oregon in January 2017, and the dependency petition 
was filed in April 2017.  On appeal, DHS acknowledged that “at the time the dependency 
petition was filed, Oregon was not M’s home state.”  Id. at 359.   
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Because the record did not support a finding that jurisdiction was proper under ORS 
109.741(1), DHS argued that the juvenile court had subject matter jurisdiction under ORS 
109.751(1), which “provides temporary emergency jurisdiction ‘if the child is present in this 
state and the child has been abandoned or it is necessary in an emergency to protect the child 
because the child, or a sibling or a parent of the child, is subjected to or threatened with 
mistreatment or abuse.’”  Id. at 359-60. 

Held:  Reversed.  First, the court agreed that Oregon was not the child’s home state, and further 
found that “there is nothing in the record that demonstrates that, at the time the dependency 
petition was filed, any of the provisions of ORS 109.741(1) provided subject matter jurisdiction 
in this case.”  Id. at 359.  The court noted that “no party presented the juvenile court with any 
legal or factual issue as to whether temporary emergency jurisdiction was appropriate.”  Id. at 
361.  And because “there is no indication that the trial court took temporary emergency 
jurisdiction,” the jurisdiction judgment is reversed.  Id. at 357. 
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JURISDICTION

 
Dept. of Human Services v. C.L.R., 295 Or App 749, ___ P3d ___ (2019) 
Clackamas County; Heather Karabeika, Judge 

The department filed a petition alleging that the mother’s 12-year-old child, E, needed the 
juvenile court’s protection due to, among other things, the mother’s mental health problems after 
the mother had a “mental breakdown” one night, during which she believed that someone was 
trying to break into her and E’s home.  The mother threw things at the imagined intruder and 
went to the homes of neighbors for about 30 minutes before returning home.  There the mother 
called 9-1-1 a few times, falsely stating that she had slit her own throat in an effort to have 
authorities respond more quickly.  The mother also called the father, from whom she was 
separated but had frequent contact; the mother was “kind of freaking out,” “talking erratically,” 
and asked the father to come get E, who was crying and scared.  Police took the mother to a 
hospital where she was treated for a few days.  The mother then checked herself into another 
treatment facility, where she remained for 2 to 3 weeks but left earlier than staff wanted because 
she wanted to see E. 

The juvenile court adjudicated the department’s petition 2 months later.  At the trial, the 
father testified that, on one historical occasion, the mother had awoken him because she believed 
that a man was trying to break into their house, but there was no one outside when the father 
looked.  The mother acknowledged that she had hallucinated during the incident precipitating the 
department’s investigation and that her conduct had scared and upset E.  The mother also 
testified that she had not experienced any similar episodes before or since; that she faithfully 
took her medication, including at the time of the incident; and that she was making appointments 
for therapy, including family counseling that she believed was necessary for her to have a 
healthy relationship with E.  The mother’s psychiatric nurse practitioner (who prescribed the 
mother’s medications), Rozanski, testified that the mother’s “breakdown” was consistent with 
her diagnoses, that he was not aware of any similar incidents, and that he believed the mother 
would have shared any had they occurred.  Rozanski further testified that the mother would 
decompensate without her medication but that nothing but speculation would lead him to believe 
that the mother would again decompensate in the way she had during her “breakdown.” 

The juvenile court ruled that E was within its dependency jurisdiction based on the 
mother’s mental health problems.  The mother appealed, arguing that the department had failed 
to prove that, at the time of the trial, the mother’s mental health presented a risk of serious loss or 
injury to E that would likely be realized.  The Court of Appeals agreed and reversed: 

“Here, we agree with mother that DHS did not prove that mother’s mental 
health challenges presented a threat of serious loss or injury to E—one that was 
reasonably likely to be realized—at the time of the dependency hearing.  The 
juvenile court understandably was concerned about both the severity of the April 
2 incident and the distress that E suffered as a result.  However, the evidence in 
this record is insufficient to justify an exercise of dependency jurisdiction for two 
reasons.  
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“First, nothing in the record supports a finding that it is reasonably likely 
that mother will suffer a comparable episode of decompensation in the future.  
Although mother has struggled to maintain her mental health for many years and 
lacks a complete understanding of her diagnoses and medications, nobody 
testified that she has had such an extreme paranoid episode in the past.  Nor is 
there evidence that mother’s lack of complete insight into her own condition 
either led to the [mental breakdown] or is reasonably likely to lead to another 
similarly extreme incident.  Moreover, although Rosanski testified that mother 
will decompensate if she does not take her medications, no evidence suggests that 
will occur; indeed, Rosanski agreed that nothing other than speculation would 
lead him to opine that mother will have another episode like the one she 
experienced [that precipitated DHS’s involvement].  Although a pattern of 
behavior sometimes can serve as a basis for finding that similar conduct is 
reasonably likely to recur in the future, no such pattern has been established here. 
* * * 

“Second, nothing in this record supports a finding that mother’s mental-
health challenges put E at risk of serious loss or harm.  True, mother’s own 
testimony establishes that the events [precipitating DHS involvement] scared E 
and made her very upset.  That a parent’s conduct frightens a child is not 
sufficient, however, to establish that the child has suffered—or is at risk of 
suffering—such significant psychological harm that juvenile court jurisdiction is 
justified. * * * The record includes no evidence that E has suffered significant or 
persistent psychological harm from the * * * episode or would be at risk of such 
harm even if a similar episode occurred in the future.  

“Nor is a risk of serious harm established by mother’s acknowledgement 
that she needs counseling to have a healthy parent-child relationship with E. 
Mother’s testimony on that topic began with her responding affirmatively when 
the DHS lawyer asked whether the * * * incident had affected her relationship 
with E; mother said it had, because E had been scared and tired.  Mother went on 
to observe that she and E did not get to spend much time together at the time of 
the dependency hearing, which made it ‘a little difficult’ on their relationship with 
respect to ‘growing and bonding.’  Following that testimony, the DHS lawyer 
asked mother whether she planned to meet with E’s counselor, and mother said 
that she did; specifically, mother planned to meet with the counselor individually 
to prepare for herself and E to have counseling together.  The DHS lawyer then 
asked mother if she believed that the counseling was something she and E needed 
to have their relationship ‘move forward in a healthy parenting, parent-child 
relationship.’  Mother answered, ‘Yes.’ 

“That brief testimony regarding the need for counseling does not justify an 
exercise of dependency jurisdiction.  In context, it cannot reasonably be 
understood to signify more than an acknowledgement that family counseling will 
be beneficial.  More to the point, mother’s testimony is not sufficient to establish 
that, in the absence of such counseling, E presently is in circumstances that 
threaten her with serious loss or injury that is reasonably likely to be realized.  Put 
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differently, mother’s acknowledgement that she and E need counseling to move 
forward with a healthy relationship does not establish that the current state of their 
relationship somehow endangers E.  In the absence of evidence that mother’s 
relationship with E is compromised in a way that puts E at risk, mother’s 
acknowledgement that counseling is needed is not a sufficient basis for an 
exercise of dependency jurisdiction. * * * No such evidence is in the record here. 

295 Or App at 754-56 (internal citations and footnote omitted). 
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CASE SUMMARIES 

State v. L. P. L. O., 280 Or App 292 (2016)  

On August 17, 2016, the Court of Appeals issued an opinion in State v. L. P. L. O., 280 Or App 292 (2016) 
in which the Court reversed the dismissal of 17-year old L.P.L.O.’s (hereafter youth) petition for juvenile 
court jurisdiction. At the time of filing, youth was in federal custody in Oregon. He was born in El 
Salvador, his mother was deceased, his father was physically abusive, youth’s life was threatened by 
criminal gangs, and, in 2013 youth fled his home country. After entering the US in 2013, youth was 
apprehended and placed in the custody of the Office of Refugee Resettlement and was allowed to live 
with his siblings in Massachusetts until April 2015 when he was transferred to Oregon. Youth filed a 
jurisdictional petition in August 2015 when he was 17 years old for the purpose of qualification for SIJS 
(Special Immigrant Juvenile Status). At the preliminary hearing, the juvenile court determined that the 
court had temporary emergency jurisdiction under the UCCJEA because “the child is present in Oregon 
with no parents available to provide safe care of the child” and set a jurisdictional hearing date. At the 
jurisdictional hearing, the state argued the juvenile court did not have jurisdiction under the UCCJEA and 
that youth had not met his burden to prove a risk of harm. The juvenile court dismissed the petition due 
to insufficient evidence, but first concluded that the court did have temporary jurisdiction under the 
UCCJEA and found several of the allegations in the petition – mother is deceased, father physically 
abused youth, youth ran away from home, gangs have threatened physical harm if youth returns, and 
that youth has no legal guardian in the US – to be true. Before youth appealed he turned 18 years old. 
On appeal, the state argued mootness because youth is 18 and the juvenile court can only take 
jurisdiction over a child under 18 according to ORS 419B.100. The Court disagreed; holding that the 
youth’s age for the purpose of the juvenile court’s exclusive jurisdiction is measured at the point the 
proceedings are initiated and nothing in 419B.100(1) suggests the juvenile court lost its authority to 
enter a jurisdictional judgment in youth’s case that was properly initiated when he was 17. Next, the 
state argued lack of subject matter jurisdiction under the UCCJEA because the youth was not abandoned 
and youth was in custody (no emergency present) and therefore did not meet the criteria for temporary 
emergency jurisdiction required by ORS 109.751(1). The Court, in interpreting the temporary emergency 
jurisdiction provision of the UCCJEA, held that the proper focus for courts is whether the child will be at 
immediate risk of harm upon return to the parent. In this case, it is unknown when youth may return to 
his abusive father, but it could happen at any time. Therefore, the juvenile court properly exercised 
temporary emergency jurisdiction. Last, the Court reviewed the juvenile court’s findings, the underlying 
evidence, and permissible inferences drawn from the evidence and concluded that jurisdiction was 
required. The court erred when it did not take jurisdiction of youth after finding that youth had proven 
allegations that put youth within the court’s jurisdiction as a matter of law. 

State v. G.V.L., 291 Or App 53 (2018) 

In State v. G.V.L., 291 Or App 53 (2018), the Court of Appeals reversed and remanded the juvenile 
court’s decision to decline jurisdiction and to dismiss a dependency petition child had filed on his own 
behalf after fleeing Guatemala to live with his brother in Oregon. At the jurisdictional hearing, the child 
was the only party that presented evidence. The uncontroverted evidence showed that the child had 
faced abuse at the hands of his father his entire life, that even after father moved out of his home father 
had beaten child and threatened to kill him, and that child’s mother did not feel that she could protect 
him from father. In addition, child’s immigration attorney testified that child would be deported unless 
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he could show that he was eligible for some form of legal immigration status and that to apply for 
special immigrant juvenile status—the status most likely to offer child relief—a court must find the child 
to be a dependent due to abuse, abandonment, or neglect. The juvenile court did not find the evidence 
insufficiently persuasive. Instead, the juvenile court found that the facts did not, as a matter of law, 
provide a basis for jurisdiction, stating: “The Court does not find that there is a current risk of serious 
loss or injury. The harm alleged is speculative and depends on whether [child] is deported, and whether 
he is returned to Guatemala. Even in the unfortunate event that [child] is deported, given his age and 
ability to travel on his own, the court is not convinced that juvenile court protection is warranted.” The 
Court of Appeals held that the “juvenile court’s rationale [was] flawed and [could] not be legally 
supported.” Specifically, the Court of Appeals explained that ORS 419B.100 authorizes a juvenile court to 
assert jurisdiction to protect a child from both harm and “substantial risk of harm.” It then held that it is 
“axiomatic” that physical abuse like the abuse proven in this case, endangers a child’s welfare. The Court 
of Appeals added that fact that an abusive parent or a parent unable to protect their child does not have 
physical custody at the time of jurisdiction does not defeat jurisdiction, as the trial court implied. It 
further noted that when a parent’s abusive behavior has caused a youth to run from this home, and 
when that youth runs to a country where he lacks a legal guardian, this itself creates “a reasonable 
likelihood of harm” to the child’s welfare. The Court of Appeals added that this harm is not made 
speculative, as the trial court asserted, simply because of the child’s “age and ability to travel.” Citing to 
State v. L.P.L.O., 280 Or App 292 (2016), the Court of Appeals also concluded that the fact that the child 
had turned 18 before the petition was adjudicated did not defeat the jurisdiction of the juvenile court. 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR MULTNOMAH COUNTY 

Juvenile Department 

In the Matter of ) 
) Case No. 
)  Petition No. 

 CHILD, ) JJIS: 
) 
)  PETITION 

Minor Child. ) 

TO THE ABOVE-ENTITLED COURT: 

Petitioner, whose name appears below, respectfully represents to the Court as follows: 

1. The names, ages, and residences of the above-named children are as follows:

 Name:  CHILD 
 Age: 
 DOB:  DATE 

Residence:   ADDRESS 

2. The child is within the jurisdiction of the Court by reason of the following facts:

I. The conditions and circumstances of the above-named minor child are such as to
endanger her own welfare; the child’s parents have abandoned the child; the
child is beyond the control of her parents; the child’s mother and father have
failed to provide the child with the care or education required by law; the child’s
mother and father have failed to provide the child with the care, guidance,
education and protection necessary for the physical, mental or emotional well-
being of the child; the child has run away from the home of her mother and
father; to wit:

a. The father is unable and unwilling to provide the child with the necessities of
life, including a home, food, or care.

b. The child’s mother is unable and unwilling to provide the child with the
necessities of life, including a home, food, or care.
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c. The child’s parents forced her to work and would not allow her to attend
school.

d. The father physically abused the child, resulting in harm to the child.

e. The mother was unable to protect the child from the father.

f. The father’s use of alcohol/drugs interferes with his ability to safely parent
the child.

g. The child faces a serious risk of harm from gangs in COUNTRY.  Her
parents are unable to protect her from this risk.

h. The child has no legal guardian in the United States.

i. The child is currently in the physical custody of the U.S. Department of
Health and Human Services, Office of Refugee Resettlement, which has
been unable to identify any relatives in the United States with whom the
child could live.

j. The child is in deportation proceedings.  The child faces a threat of harm if
she is returned to COUNTRY, and needs the assistance of the juvenile court
to address this issue.

II. The child is dependent for care and support on a public or private child-caring
agency that needs the services of the court in planning for the best interest of the
child, namely, the Morrison Child and Family Services, a placement of the
Office of Refugee Resettlement, Division of Unaccompanied Children’s
Services.

a. The child is currently in the physical custody of the U.S. Department of
Health and Human Services, Office of Refugee Resettlement, which has
been unable to identify any relatives with whom the child could live.

b. ORR can only house the child temporarily, until she is granted immigration
relief, such as Special Immigrant Juvenile Status, or until she is deported to
COUNTRY.

3. UCCJEA Information:

A. Child’s Present Address:  ADDRESS 

B. The name and residence of the child’s Parents, Guardians or other persons with
whom the Child has resided for the previous five years:
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DATE – Present CURRENT ADDRESS 

DATE – DATE CUSTODIAN 
ADDRESS 

C. The Petitioner has not participated as a party or witness in any case regarding the
custody of or parenting time with the child.

D. The Petitioner does not know of any proceeding that could affect the current
proceeding.

E. The Petitioner does not know of any other person who claims rights of legal
custody or physical custody of the child.

4. The child resides in ___________________ County.

5. The name and present address of each parent is as follows:

Mother:   NAME
Address:  COUNTRY

Father:  NAME
Address:  COUNTRY

6. This petition is not filed pursuant to the direction of this Court.

WHEREFORE, petitioner prays this Court to have an investigation made of the
circumstances concerning the above-named child and to make such order or orders as are 
appropriate in the circumstances, including the following: 

A. That the child is within the jurisdiction of the juvenile court pursuant to ORS 419B.100,
and is made a ward of the court;

B. That it is not in the child’s best interest to be returned to her or her parents’ previous
country of nationality or country of last habitual residence, COUNTRY;

C. That temporary custody of the child remain with the Office of Refugee Resettlement
unless and until Specific Consent is granted by the Office of Health and Human
Services, at which time temporary custody should be granted to the Department of
Human Services; and
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D. That reunification of the child with one or both parents is not viable, due to abuse,
neglect, abandonment, or similar basis under state law.

DATED:  ___________________, 20__ 

_________________________________________ 
CHILD, Petitioner 

STATE OF OREGON ) 
)   ss. 

County of Multnomah ) 

I, CHILD, being first duly sworn, on oath, depose and say that I am the petitioner in the 
above-entitled proceeding, that I have read the foregoing petition or it has been read to me; I 
know the contents thereof and the same is true based on my personal knowledge of this matter.

__________________________________________________ 
CHILD, Petitioner 

SIGNED AND SWORN to before me this        day of __________________, 20__, by 
CHILD.    

___________________________________ 
  [ S E A L ] 
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Youth, Rights and Justice 
Attorneys at Law 

1785 NE Sandy Blvd.., Suite 300 
Portland, OR  97232 

PH 503.232.2540  FAX 503.231.4767 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR MULTNOMAH COUNTY 

Juvenile Department 
 
 
 

 In the Matter of    ) 
       ) Case No.  
 CHILD      )  Petition No.   
 ,      ) 
       )  
       )      
       ) JUDGMENT; 
       ) FINDINGS REGARDING SPECIAL  
  Minor Child.    )    IMMIGRANT JUVENILE STATUS 
       )    
       
 After a hearing on the merits of a Dependency Petition in front of the Honorable JUDGE, 

having considered all the evidence and arguments of the parties on DATE, THE COURT FINDS 

THE FOLLOWING FACTS: 

 
1. The child, CHILD, is under the age of 18.  His date of birth is DATE.   

2. CHILD is unmarried. 

3. CHILD resides in COUNTY County, OR.   

4. Oregon has jurisdiction to make an initial child custody determination either under ORS 
109.751 because the child has been abandoned and/or it is necessary in an emergency to 
protect the child.  Alternatively, Oregon has jurisdiction under ORS 109.741(1)(d), 
because no court of any other State would have jurisdiction under ORS 109.741(1)(a) – 
(c).  CHILD has been present in Oregon since DATE.   

5. This case is not covered by the Indian Child Welfare Act.   

6. The child is declared a ward of the Juvenile Department of the Circuit Court of the State 
of Oregon for the County of _____________, on ___________________, 20__.  The 
child remains under this Court’s jurisdiction and is dependent on this Court.   

7. The juvenile court has jurisdiction over the child under ORS 419B.100, and reunification 
of the child with his mother, MOTHER, and father, FATHER, is not viable because of 
the following facts:   



Chapter 5A—Special Immigrant Juvenile Status: Juvenile Court Jurisdiction

 5A–8Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

 

 
 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Youth, Rights and Justice 
Attorneys at Law 
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Portland, OR  97232 

PH 503.232.2540  FAX 503.231.4767 

a. The father has abandoned the child.     
b. The child’s mother is unable to protect the child from a serious risk of harm posed 

by local gangs.   
c. … 
d. The child has no legal guardian in the United States.   
e. The child is in deportation proceedings.  The child faces a threat of harm if he is 

returned to Honduras, and needs the assistance of the juvenile court to address this 
issue.   

 

8. It is not in CHILD’s best interest to be returned to his or his parents’ previous country of 
nationality, COUNTRY.  The child faces a threat of harm.  Placement in CHILD’s home 
country is not viable due to his mother’s inability to protect and abandonment by his 
father.  The child has no viable legal caretaker in COUNTRY who can provide protection 
or care.   

9. It is in CHILD’s best interest to remain in the United States.   

IT IS THEREFORE ORDERED: 

1. The above-named child, CHILD, is a ward of the court.  

2. The above-named child shall be temporarily committed to the legal custody of the 
Department of Human Services on DATE, for care, placement and supervision for an 
indefinite period not to exceed beyond the date on which the child becomes 21 years of 
age.  The Department of Human Services is made guardian of the child pursuant to ORS 
419B.372.   

3. The child shall be placed in shelter care.   

4. This court order, and any accompanying order may be released to the child’s immigration 
attorney for the purposes of the child’s immigration case.    

 
 
Dated this _________ day of__________________, 20__. 
 
 
      ___________________________________ 
      Hon.       
      _____________County Circuit Court 
      Juvenile Department 
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OF LAW REGARDING JUVENILE 
COURT JURISDICTION 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR WASHINGTON COUNTY 

Juvenile Department 

In the Matter of ) 
) Case No. 
) 

CHILD, ) 
) 
)  CHILD’S MEMORANDUM OF 

Minor Child. )    LAW REGARDING JUVENILE 
) COURT JURISDICTION 

The above-captioned case came before the court for a hearing on the merits of a 

dependency petition filed by the above-named child.  In the petition, the child requests that the 

court establish wardship over him and make certain findings necessary for him to pursue Special 

Immigrant Juvenile Status with the United States Citizenship and Immigration Services (USCIS).  

This memorandum of law briefs the issues regarding the jurisdiction of the juvenile court over 

CHILD.  

Facts 

The evidence demonstrates that CHILD was abused, neglected, abandoned… 

CHILD was arrested by immigration agents after he crossed the border into the United 

States on DATE.  He was classified as an “Unaccompanied Alien Child” (UAC), which is 

defined as a child who (1) “has no lawful immigration status,” (2) is under 18 years old, and (3) 

does not have a parent or legal guardian in the United States or none are available to provide care 

and physical custody.  6 U.S.C. § 279(g)(2).  A UAC is transferred to the care and custody of the 
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Office of Refugee Resettlement (ORR).  See Homeland Security Act of 2002, Sec 462(a); 6 

U.S.C § 279(a) (2006); 8 U.S.C. § 1232(b).  ORR is an agency of the federal government that 

contracts with different state agencies to provide placement for unaccompanied minors while 

they are being detained.  Immigration authorities are tasked with an ongoing requirement of 

releasing children from detention whenever the issues of appearance in court, and security of the 

child and others can be addressed.  Stipulated Settlement Agreement, Flores v. Reno, Case No. 

CV 85-4544-RJK (Px) (CD Cal), at Section VI.  CHILD’s custody status (if in ORR care, living 

with family, living alone, etc.).   

ARGUMENT 

A. The Allegations are Sufficient for Juvenile Court Jurisdiction

The court is tasked in this case with determining, as in any other dependency case, 

whether CHILD’s circumstances fall within the requirements for dependency jurisdiction.  

CHILD is seeking to demonstrate to the court that he does in fact need the court’s protection.  In 

the instant case, the facts support dependency jurisdiction and the requested special findings.   

The juvenile court has multiple bases for jurisdiction as a matter of law in this case.  

First, the juvenile court has jurisdiction if the condition or circumstances of the child are such as 

to endanger his welfare.  ORS 419B.100(c).  In this case, FACTS.   

Second, CHILD is beyond the control of his parents under ORS 419B.100(1)(a).  

FACTS.  Third, under ORS 419B.100(e)(A), His parents have abandoned him – FACTS.  

Fourth, under ORS 419B.100(1)(e)(B), his parents have failed to provide him with the care or 

education required by law.  He has no legal guardian in the United States (without juvenile court 
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involvement), and he has no means of supporting himself.1 FACTS.  Finally, under ORS 

419B.100(1)(e)(D), CHILD’s parents have failed to provide him with the care, guidance, and 

protection necessary for his physical, mental or emotional well-being.  FACTS. 

CHILD must regularly attend immigration court to prove to the Judge that he is making 

substantial progress on finding a way to remain in the U.S.  If he does not show progress, his removal 

from the United States will be imminent.  In COUNTRY, CHILD faces a serious risk of harm.  This 

court does not have to wait until harm has actually occurred to the child before it can take jurisdiction. 

See e.g., State ex rel. Juvenile Department of Klamath County v. T.S., 214 Or App 184 (2007) (finding a 

child is at risk of harm where an older sibling suffered abuse at the hands of a father living out of the 

home, even though the children are currently living with mother and not having been abused 

themselves).   

Pursuant to ORS 419B.090, every child in Oregon has the right to “…(A) permanency with a 

safe family; (B) freedom from physical, sexual or emotional abuse or exploitation; and (C) freedom 

from substantial neglect of basic needs.”  The goal of juvenile courts should be to provide each child 

with “…such care, guidance, treatment, and control as will lead to the child’s welfare and the protection 

of the community.”  ORS 419B.090 (2)(c).  Not providing protection to a child who has no legal 

guardian would not only not be in his best interests, but detrimental to his welfare.   

1 While he is being cared for by RELATIVE, ORS 419B.100 grounds apply, “even though the child is receiving 
adequate care from the person having physical custody of the child.”  ORS 419B.100(2).  See Dept. of Human 
Services v. S.P., 249 Or App 76, 85, 275 P3d 979 (2012).  Were it the case that a child had to be abandoned, 
neglected, or endangered by law enforcement authorities, public or private agencies, or others with the child merely 
in their physical custody, few children would qualify for dependency jurisdiction while in juvenile detention, in 
placement through delinquency jurisdiction, or merely staying in the home of a well-meaning citizen.  This would 
mean children would not be considered endangered so long as they were momentarily removed from the 
endangering conditions or circumstances.  Because CHILD is only temporarily housed in a safe place, this court has 
jurisdiction. 



Chapter 5A—Special Immigrant Juvenile Status: Juvenile Court Jurisdiction

 5A–12Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

4 – CHILD’S MEMORANDUM 
OF LAW REGARDING JUVENILE 
COURT JURISDICTION 

B. Urgency

Due process under the 14th Amendment to the United States Constitution requires that 

the child’s dependency case be heard in a “meaningful time and in a meaningful manner.”  State 

ex rel. Juvenile Dept of Multnomah Count v. Geist, 310 Or 176, 189-90, 796 P2d 1193, 1203 

(1990) (citing Mathews v. Eldridge, 424 US 319, 333, 96 S Ct 893, 901, 47 L Ed 2d 18 

(1976)).  If this court did not have jurisdiction to make a dependency determination at the next 

hearing date now set (DATE), and the child forever lost the opportunity of the protection from 

abuse that this court can now provide him, the child would not have been afforded due process of 

law. 

In an abundance of caution, given the life-or-death nature of the circumstances in this 

case, child requests that this court determine that the child is within the jurisdiction of the court, 

prior to his 18th birthday.   

C. Special Immigrant Juvenile Status

In 1990, Congress created Special Immigrant Juvenile Status (SIJS) to help certain 

undocumented children present in the United States to obtain relief from abuse, neglect or 

abandonment. 8 U.S.C. § 1101(a)(27)(j)(i); H.R. Conf. Rep. No. 105-405, at 2981 (1997), 1997 

WL 712946, at 130.  In order for a child to qualify for SIJS, a state juvenile court must have first 

declared the child dependent upon the juvenile court or placed the child under the custody of an 

agency or department of the state, or an individual or entity appointed by a court. 8 U.S.C. § 

1101(a)(27)(j)(i).  Once the state court issues the dependency order and findings discussed 

below, the child may then submit an SIJS petition to USCIS.  Id.  If the petition is approved by 

USCIS, the child may then apply for adjustment to lawful permanent resident status. 8 U.S.C. §§ 

1255(a) and (h).   
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In 2008, Congress passed the William Wilberforce Trafficking Victims Protection and 

Reauthorization Act of 2008 (TVPRA), Pub. L. 110-457, 122, Stat.5044 (2008), which 

broadened the juvenile court bases for SIJS applications.  The juvenile court’s findings and 

orders must now be based on abuse, neglect, abandonment, or similar basis under state law.   See, 

e.g., Angie Junck, Sally Kinoshita and Katherine Brady, Immigration Benchbook for Juvenile

and Family Court Judges 17–18 (Immigration Legal Resource Center July 2010), available at 

http://www.ilrc.org/files/2010_sijs_benchbook.pdf.   

The purpose of SIJS is to offer relief for alien minors from abuse, neglect, or 

abandonment; it was not designed for minors whose primary goal is simply attaining permanent 

residency in the United States. In other words, the only types of SIJS-related juvenile court cases 

precluded by federal law are essentially fraudulent ones.  See Zheng v. Pogash, 416 F Supp 2d 

550, 554, 559 (SD Tex 2006) (finding that the nearly 18-year-old’s abandonment by his father 

“more closely resembles one involving abusive parents than the voluntary abandonments 

Congress sought to curb when it amended the SIJ statute in 1997 [to require specific consent].”).  

The situation in Zheng is one in which parents sent a child away from the home to relieve 

themselves from their own burden and perceived harm.   

Because of the juvenile court’s expertise in child welfare, the legislature made the 

distinction that the juvenile court has the authority to determine the dependency issue, and 

immigration authorities have the authority to determine the child’s eligibility for legal status.  

H.R. Conf. Rep. No. 105-405, at 2981 (1997), 1997 WL 712946, at 130.  The juvenile court does 

not decide whether the child will obtain SIJS; the U.S. Citizenship and Immigration Services 

retains complete discretionary authority to approve or deny the application.  The state juvenile 

court, however, is the only entity granted the authority by the United States Congress to make 



Chapter 5A—Special Immigrant Juvenile Status: Juvenile Court Jurisdiction

 5A–14Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

6 – CHILD’S MEMORANDUM 
OF LAW REGARDING JUVENILE 
COURT JURISDICTION 

certain prerequisite findings.  Obtaining SIJS through USCIS is not only related to, but 

dependent upon, the juvenile court findings CHILD is seeking.   

Federal and state authorities have interpreted the U.S. Legislature’s intent to be that 

Unaccompanied Alien Children (UAC) would file dependency petitions in juvenile court for the 

purpose of obtaining the necessary findings for Special Immigrant Juvenile Status.  In one of its 

program instructions regarding detained children, the Office of Refugee Resettlement states:  

“If the UAC wishes to go the state court only to be declared dependent in order to 
make an application for SIJ status (i.e., receive an ‘SIJ-predicate order”), the child 
does not need HHS’ consent.” 

U.S. Dept. of Health and Human Services, Office of Refugee Resettlement Program Instruction, 

“Specific Consent Requests,” Dec. 24, 2009.  In no way is the filing of a dependency petition an 

attempt at a “backdoor” entry to get around federal immigration law.  See e.g., In re T.J, 59 

So.3d 1187 (Fla.App. 3 Dist. 2011).  Rather, it is the mechanism specifically contemplated by 

the legislature for children to access an immigration benefit for which they are eligible.   

 Other states have held that the juvenile court’s jurisdiction is properly invoked for the 

purpose of obtaining the order necessary to apply for SIJS.  See, e.g., In re Juvenile 2002-098, 

148 NH 743, 813 A2d 1197 (2002); In re Sing W.C., 2010-06791, 2011 WL 1088024 (NY App 

Div, Mar. 22, 2011); L.T. v. Department of Children and Families, 48 So. 3d 928 (Fla. App. 5 

Dist., 2010) (child found dependent and jurisdiction properly invoked for purpose of obtain SIJS 

status and no involvement of the state foster care agency); F.L.M. v. Department of Children and 

Families, 912 So. 2d  1264 (Fla. 4th DCA, 2005).  “…[I]f a child qualifies for a declaration of 

dependency under our statutes, the child’s motivation to obtain legal residency…is irrelevant.”  

In re T.J., 59 So.3d at 1191.  NEW LEGAL ANALYSIS with GVL and LPLO needed.   
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A New York Law Journal article illuminates the facts of an additional case.  “Lawyers 

Overcome County’s Opposition to Win a Neglect Finding for a Mexican Abuse Victim,” New 

York Law Journal, Mar. 30, 2011, available at http://www.nylj.com.  The article discusses In re 

Daniel T-H., 81 AD3d 966, 917 NYS2d 873 (2011), in which the appellate court affirmed the 

trial court’s decision to grant a private dependency petition for the purposes of an SIJS 

application, in addition to ordering the county to provide foster care for the nearly-18-year-old 

boy detained in ORR custody.   

So long as the abuse, neglect, abandonment, or other bases under state law for juvenile 

court jurisdiction are met, the juvenile court is tasked with making the determinations required to 

allow the child to submit an application for Special Immigrant Juvenile Status.    

D. Juvenile Court Authority

The broad statute governing immigration law, the Immigration and Nationality Act 

(INA), specifically delegates decisions about dependency and best interests to state juvenile 

courts.  Gao v. Jenifer, 185 F3d 548, 555–56 (6th Cir 1999).  The state juvenile court may make 

the child a ward of the court and make the findings required for a Special Immigrant Juvenile 

Status petition regardless of the immigration custody status of the child in question. 2   

2 In Gao, the 6th Circuit Court of Appeals discussed the law regarding the requirement of specific consent to juvenile 
court proceedings by immigration authorities, as it existed prior to the 2008 amendments from the Trafficking 
Victims Protection and Reauthorization Act of 2008 (TVPRA 2008), Pub. L. 110-457, 122 Stat. 5044 (2008). The 
court concluded that juvenile court jurisdiction over children in immigration custody was in no way preempted by 
the INA, absent specific legislative preemption.  Gao, 185 F3d 548, 555–56. To the contrary, in 2008, the legislature 
explicitly eliminated the specific consent requirement so long as the juvenile court is not ordering a change of 
physical custody or placement.  8 U.S.C. 1101(a)(27)(J)(iii)(I).  The court would only need specific consent to 
change his custody status, not to issue the findings necessary for SIJS.  See 8 U.S.C. § 1101(a)(27)(J)(iii)(I); 
Memorandum from Donald Neufeld, Acting Associate Director, Domestic Operations, USCIS, to Field Leadership 2 
(March 24, 2009) [Hereinafter Neufeld memo], attached as Exhibit 2, at 3. 
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The question of disposition of the case is separate from the analysis of jurisdiction.  “In 

deciding whether the juvenile court has jurisdiction, the court must determine if the child needs 

the court's protection, not the nature or extent of the necessary protection.”  Dept. of Human 

Services v. L.G., 251 Or App 1, 4, 281 P3d 681 (2012) (emphasis added). 

The disposition requested by CHILD is, first, to declare him to be a ward of the court 

under ORS 419B.325, 419B.328, and to make special findings that will allow him to apply for 

Special Immigrant Juvenile Status.3   The two special juvenile court findings necessary for a 

child to apply for SIJS are the following:  1) that reunification with one or both parents is not 

viable, “due to abuse, neglect, abandonment or a similar basis found under state law”; and 2) that 

it is not in the child’s best interests to return to the country of nationality or last habitual 

residence.  8 U.S.C. § 1101(a)(27)(J).4  It is not viable for CHILD to reunify with his parents 

because he faces a serious threat of harm from REASON.  Returning CHILD to COUNTRY 

would not be in his best interest because his safety would be at risk.   

3 “Establishing dependency in a juvenile court does not require state intervention or a decision to place the child in 
any particular form of care.”  See, e.g., Angie Junck, Sally Kinoshita and Katherine Brady, Immigration Benchbook 
for Juvenile and Family Court Judges 13 (Immigration Legal Resource Center July 2010), available at 
http://www.ilrc.org/files/2010_sijs_benchbook.pdf 
4 Although the regulations currently require a finding that the child is “eligible for long-term foster care due to 
abuse, neglect or abandonment.” 8 CFR § 204.11(a), the regulation has not been amended since the TVPRA 
removed this language from the statute.  Thus, this regulation is obsolete, and such a finding is no longer necessary. 

E. Dispositional Authority
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9 – CHILD’S MEMORANDUM 
OF LAW REGARDING JUVENILE 
COURT JURISDICTION 

Conclusion 

The juvenile court is entrusted with the exclusive authority to determine the dependency 

issues in this case, and to make the findings that will allow CHILD to pursue a safe and stable 

life through applying for Special Immigrant Juvenile Status.  The allegations in the petition are 

sufficient for dependency jurisdiction.  The child respectfully requests that the court make him a 

ward of the court.   

Respectfully Submitted, 

_________________________________ 
ATTORNEY 
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R E P R E S E N T I N G  
N O N C I T I Z E N S  

A C C U S E D  O F  C R I M E S
O R E G O N  J U S T I C E  R E S O U R C E  C E N T E R

I M M I G R A N T  R I G H T S  P R O J E C T

OREGON JUSTICE RESOURCE CENTER
• Founded 2011, based in Portland but serving people state-wide

• Nonprofit law firm providing free legal services to currently and formerly 
justice-involved individuals, with several focused projects:

• Oregon Innocence Project

• Women’s Justice Project

• Civil Rights Project (new!)

• Youth Justice Project (new!)

• Immigrant Rights Project
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IMMIGRANT RIGHTS PROJECT
• Began January 1, 2018

• Work at intersection of criminal law and immigration law, a.k.a., “crimmigration”

• Criminal conviction can expose a non-citizen to the threat of deportation or a ban on 
returning to the U.S

• Noncitizens have a constitutional right to equal treatment by the criminal courts and 
to advice on immigration consequences of guilty pleas or convictions

• We provide free individualized analysis to public defense providers on the immigration 
consequences of pleas and convictions for their noncitizen clients

• Learn more at www.ojrc.info/immigrantrights

A N Y  N O N C I T I Z E N  
M AY  B E  F O U N D  
I N A D M I S S I B L E  O R  
D E P O R TA B L E
I M M I G R AT I O N  1 0 1
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THE TWO LISTS
Deportability
• Lawfully admitted;

• Still in status or not;

• 8 USC 1227

Inadmissibility
• Outside the United States & 

trying to get in;

• Applying for a green card; or

• Present without inspection.

• 8 USC 1182

BASIC CRIM-IMM ANALYSIS
• Does the offense trigger inadmissibility or 

deportability for this client?
• If yes, are there alternative charges that 

would be safer?
• If inadmissible, is there an exception?
• If inadmissible and no exception, is there a 

waiver?
• If yes, is a waiver likely to be granted?
• If admissible but undocumented, is there a 

pathway to status immediately available?
• If deportable, is relief from removal available?
• If yes, is relief likely to be granted?

• Is the person subject to mandatory 
detention?

• If not, are they likely to be detained 
regardless?

• If yes, are they likely to get bond?
• If removed, will they ever be able to reenter 

the United States?
• If removed, what are the consequences for 

illegal reentry?
• If not removed, will the offense affect the 

ability to travel abroad?
• If not removed, will the offense affect the 

ability to naturalize?
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P U T T I N G  T H E  
P I E C E S  TO G E T H E R

It’s not just about 
the current 
charges. It’s about 
the full picture 
and the client’s 
goals.

Many factors to consider, including:

• Age

• Place of Birth

• Date of Entry

• Immigration Status

• Prior Criminal History

• Current Charges

• Current Case Law

• Legislative History

• Family Ties
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Y E S , I T ’ S  A  L OT  
O F  WO R K .

But it’s 
worth 
it…

AND IT’S REQUIRED:

“Whether or not deportation consequences are certain or possible under a 
criminal charge, the specific statutory consequences need to be explained with 
reasonable clarity so a full and measured decision to plead guilty can be made.  
This approach is integrated into the ABA guidelines, which instruct counsel to 
determine and advise of the “potential adverse consequences from the criminal 
proceedings, including removal, exclusion, bars to relief from removal, 
immigration detention, denial of citizenship, and adverse consequences to client's 
immediate family.”  ABA Standards 4-5.5(c).” 

Diaz v. State, 896 N.W.2d 723 (2017).
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OJRC IMMIGRANT RIGHTS PROJECT

• Go to www.oregon.gov/opds and click on “File a Referral.”
• Click on “Immigration Referrals” and fill out the request form.
• IRP will send an intake form to fill out for your client.

– Yes, it is a long form. But we really need this information.
– Please attach or email us the requested records.

• After the intake form is submitted & reviewed, IRP will contact you 
to discuss your client’s situation.

HOW IMMIGRATION COUNSEL (AND THE IRP) 
CAN HELP CRIMINAL DEFENSE & DEPENDENCY 
COUNSEL:
• Meet Padilla v. Kentucky duty.
• Determine potential 

removability.
• Determine eligibility for relief.

• Determine what sort of 
disposition the client can 
accept.

• Suggest safer alternatives the 
D.A. will accept.

• Help frame the immigration 
disaster for the D.A. and the 
Judge
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S P E C I A L  I S S U E S  
F O R  N O N C I T I Z E N  
Y O U T H S

Juvenile adjudications are not convictions for immigration 
purposes but can still carry serious consequences:
• “Reason to believe” drug trafficker, 8 USC 1182(a)(2)(C)

– Inadmissible, no waiver except for T & U visa

• Drug abuse or addiction, 8 USC 1182(a)(1)(A)(iv); 8 USC 1227(a)(2)(B)(ii)

– Inadmissible and deportable, waivers sometimes available

• Physical or mental condition with associated behavior that poses threat to self or others, 8 
USC 1182(a)(1)&(II)

– Inadmissible, waiver sometimes available

• Prostitution (prostitute or pimp), 8 USC 1182(a)(2)(D)

– Inadmissible, waiver sometimes available

• Violations of DV-related protection or “no contact” order, 8 USC 1227(a)(2)(E)(ii)

– Deportable, waiver sometimes available

• Negative discretionary factor
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SOME STATUSES TO LOOK OUT FOR
• Lawful permanent resident (LPR or green card holder)

• Conditional permanent resident 

• Deferred Action for Childhood Arrivals (DACA)

• Refugee or Asylee

• F-1 Student

• Temporary Protected Status (TPS)

• Habitual Resident

UNDOCUMENTED YOUTH & POTENTIAL 
RELIEF FROM REMOVAL
• Secret USC
• Special Immigrant Juvenile Status (SIJS): Child under jurisdiction of state court who 

cannot be reunited with one or both parents due to abuse, neglect or abandonment and 
whose return to country of origin is not in best interests of child.

• U Visa:  Victim of qualifying crime who has suffered physical/mental abuse & been helpful in 
investigation/prosecution

• T Visa:  Victim of human trafficking (sex or labor)

• VAWA:  Abused by USC of LPR spouse or parent, including adoptive, bio or stepparent

• Asylum and related relief: Fear of persecution, serious harm or torture upon return

• Family-based: USC or LPR family member petitions

• Non-LPR Cancellation of Removal: 10 yrs + no disqualifying conviction + good moral 
character + exceptional and extremely unusual hardship to USC or LPR spouse, parent or 
child
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I C E  
C O U R T H O U S E
A R R E S T S
W H AT ’ S  H A P P E N I N G  &  W H AT  TO  D O  I F
I T  H A P P E N S  TO  YO U R  C L I E N T

LEGAL AUTHORITY
• No solid legal authority to prevent ICE from arresting in courthouse, although 

there are restrictions on arresting noncitizen who is appearing in connection 
with grounds underlying U visa, T visa, or VAWA. See 8 USC 1229(e).

• Bill previously introduced to codify and add courthouses to list of sensitive 
locations, currently includes schools, hospitals, places of worship, and protests/
rallies.

– See ICE Memo: John Morton, Dir. U.S. Immigration and Customs 
Enforcement, Enforcement Actions at or Focused on Sensitive Locations, Oct. 24, 
2011.

• ICE Directive 11072.1, Civil Immigration Enforcement Actions Inside 
Courthouses (Jan. 10, 2018).
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WHO’S AT RISK?
• Anyone who is removable, which includes anyone who is undocumented, is at 

risk for ICE detention and placement into removal proceedings.

• No known reports of youth in Oregon being detained in courthouses.

• ICE policy targets

– Individuals with criminal convictions

– Gang members

– National security or public safety threats

– Individuals with outstanding removal orders

– Individuals who have illegally reentered after having been removed

NONCITIZEN’S RIGHTS IF DETAINED 
BY ICE
• Right to remain silent. Say out loud,  “I want to remain silent.” 

• Right to talk to an attorney, although no right to appointed counsel 
even for children (yet…issue at Ninth Circuit. See C.J.L.G. v. Sessions, 
820 F.3d 1122 (9th Cir. 2018) withdrawn and recently reheard en
banc).

• Right to refuse to consent to a search.
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HOW TO MITIGATE RISKS OF ICE 
COURTHOUSE ARRESTS
• Determine if client is at high risk for ICE arrest at courthouse (see ICE 

Directive 11072.1, talk to local criminal defense and immigration attorneys).

• If high risk, minimize court appearance or seek waiver of appearance.

• Tell clients to wait in courtroom instead of hall or other public area. Don’t call 
client’s name out loud.

• ICE agents generally dress in plain clothes for courthouse arrests. If you 
suspect someone is an ICE agent, ask them outright if they are. You may ask for 
their name, agency, title, and badge or other form of ID.  Ask them what they 
are doing in the courthouse.

A DV I S E  C L I E N T  
BU T  D O N ’ T  
O B S T RU C T

• Tell client ICE is present

• Advise right to remain silent

• Advise free to leave unless ICE 
says they are being detained

• Alert court of ICE presence

•Observe, take notes, take video

• Alert colleagues through listservs, 
etc.

Do not physically obstruct an ICE 
officer, even if you believe they are 
acting unlawfully. Federal criminal 
harboring law prohibits concealing, 
harboring, or shielding an 
undocumented immigrant from 
authorities, when done with 
knowledge or reckless disregard of 
the immigrant’s unlawful status. 8 
USC 1324(a)(1)(A)(iii).
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IF ICE DETAINS YOUR CLIENT
• Explain you are attorney and request 

agent cease questioning. Even if you are 
not their immigration attorney, you may 
speak on client’s behalf to protect their 
interests.

• Don’t answer ICE questions about your 
client. 

• Ask for arrest warrant (judicial or 
administrative) or administrative order of 
removal. Take a picture with your phone 
to show immigration attorney later.

• Immediately contact client’s family, 
especially if prior removal order. 
Reinstatement of removal can happen 
very quickly.

• Tell us about it.  We are trying to track 
ICE in courthouses. You can fill out a short 
form here: https://ojrc.info/trackingice
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Page 1 of 4 
Ver. 5/11/18 

 

I R P  I N T A K E  I N S T R U C T I O N S
 

Thank you for expressing an interest in our services. For all correspondence regarding your 
client, please refer to the ticket number you received from the IRP via email.

 

 Please provide a copy of your client’s green card or work card, if at all possible
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Page 2 of 4 
Ver. 5/11/18 

 Ticket Number:  

Public Defense Provider (“PDP”) Information
  

  

Client Information 
  

 

  

  

 
Immigration Status and History 
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Page 3 of 4 
Ver. 5/11/18 

  
 

 
 
 

 
 
 
 
 

 

 

 

Current Charges: 

 
 
 
  
  
 
  
  
 

 
Example:      Theft II                             OR/ORS/RCW § ###                          A-Misd. 
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Page 4 of 4 
Ver. 5/11/18 

[Please print additional pages as necessary for all prior offense types listed below] 

Prior Restraining Order Violations, Municipal Crimes, Non-Traffic Violations, Out of State and 
Federal Convictions:  

Offense # ____ (chronological order) 

  
  
  
 
  
 
 

Example:   Theft II     OR/ORS/RCW § ###     A-Misd.           IOSS, 1 yr. probation, 3 days jail 

  
 

Alford/West/Barr
 

 
  
  
  

 

 

 

Contacting Oregon Justice Resource Center does not establish an attorney-client relationship.
The information you obtain at this site is not, nor is it intended to be, legal advice.
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The Oregon Justice Resource Center Immigrant Rights Project was created in recognition of the need for public defense 
providers to provide the most complete and useful advice possible to their noncitizen clients of the immigration 
consequences of criminal pleas and convictions. At no cost, we help public defense providers (e.g. public defenders, 
appointed counsel, retained counsel of indigent clients) meet their constitutional duty by providing as much clarity as 
possible regarding the immigration consequences of crimes. As a result, the client can make informed decisions about 
their case. 

We serve public defense providers and private counsel with clients who have been found indigent by the court, in the 
following Oregon state circuit and appellate court proceedings: 

 Criminal;  
 Juvenile delinquency;  
 Contempt; and  
 Dependency. 

The Immigrant Rights Project is funded by the Office of Public Defense Services.  To access our services, a public defense 
provider must first complete a short Immigration Referral Form on the OPDS website at 
https://www.oregon.gov/opds/appellate/Pages/forms.aspx. Questions can be directed to Erin McKee and J.J. Rollin at 
503-944-2270. 

Upon receiving the referral, we will email a ticket number and link to our full intake and instructions.  After we complete 
our analysis, we will call the public defense provider to explain the analysis, answer questions, and brainstorm 
alternative pleas, if necessary. We will follow up the phone call with a written summary of our analysis. Below is an 
example of the written product.   

Sample IRP Product 

Thank you for contacting the IRP.  To summarize our conversation from today:  
1. I understand your client is a citizen of Mexico, who entered the U.S. when he was approx. 3 years old and has 

never left.  
2. I understand that he is in a long-term relationship with a USC, has 2 USC children and LPR parents.  
3. I understand that he was subject to juvenile discipline in 2005, for a non-drug offense.  
4. I understand that he was placed in removal proceedings in 2009 and filed for “special immigrant juvenile status” 

(SJIS) as a defense to removal.  
5. I understand that his SJIS petition was approved on August 28, 2010, and he became a lawful permanent 

resident (LPR) on May 16, 2011.  
6. I understand that he was convicted in 2016 of carrying a concealed firearm, to which he was sentenced to 2 

years’ probation.  
7. I understand that he is currently charged with the following:   

a. Ct. 1: Assault III – Intentional injury to a child  
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b. Ct 2: Criminal Mistreatment I – intentional injury to a dependent  
c. Ct. 3: Unlawful Use of a Weapon  
d. Ct. 4: Menacing  

8. I understand that Counts 3 and 4 are charged as having occurred on July 14, 2017.  
9. I understand that Counts 1 and 2 are charged as having occurred on March 6, 2018. 
10. I understand that the current offer is to the following:   

a. Plea to Ct. 1: AIII – 25 months incarceration  
b. Plea to Ct. 3: UUW – 30 months incarceration  

11. A lawful permanent resident is eligible for a form of discretionary relief from deportation called “cancellation of 
removal” if:   

a. The noncitizen has NOT been convicted of an “aggravated felony”;  
b. The noncitizen has had LPR status for 5 years; and  
c. The noncitizen has been present in the U.S. after “admission” for at least 7 years prior to being placed in 

removal proceedings or committing an offense that is (1) listed as a ground of “inadmissibility” and (2) 
makes the noncitizen “inadmissible” or “deportable.”  

12. The goal in this case would be to allow your client to maintain his eligibility for this form of relief.  There is no 
guarantee that he would be granted the relief if eligible, but he would at least be able to ask an immigration 
judge to weigh the positive and negative factors in his case to determine whether he should be granted the 
relief as a matter of discretion.  

13. For purposes of cancellation of removal, the 7-year clock started on 8/28/10, the date his SJIS application was 
approved.  Garcia v. Holder, 659 F.3d 1261, 1264 (9th Cir. 2011).  Therefore, to maintain his eligibility, he cannot 
be convicted of a clock-stopping offense prior to that date.  

14. To avoid an “aggravated felony” crime of violence conviction, your client would need to avoid conviction of an 
offense that involves the intentional use or threatened use of force against a person or property, with a 
sentence of 365 days or more imposed.  

15. Looking to his prior history:      
a. The juvenile disposition is not a “conviction” for immigration purposes, and does not trigger removal, so 

is not a factor here.  
b. The 2016 firearm offense triggers deportability, but not inadmissibility, so does not stop the 7-year clock 

from running.  This offense is also not an “aggravated felony,” as a crime of violence, or a firearms 
offense.  

16. Looking to the current charges, I would suggest the following:   
a. A plea to Ct. 1: AIII, but under subsection (a) [reckless-serious bodily injury] or (c) [reckless-physical 

injury-indifference], to avoid an intentional crime of violence.  I would also suggest a sentence imposed 
of 364 days or less, especially if the plea is to (c).  

b. A plea to Ct. 2: Criminal Mistreatment I, but under subsection (a) [withholding medical attention].  If 
under subsection (a), the offense should not be an aggravated felony crime of violence, so the 25 
months could safely be applied to this count.  

c. If necessary, he can also accept a plea to ORS 166.250, carrying a concealed firearm.  Avoid “felon in 
possession,” which could be an aggravated felony.  

d. Dismiss Ct. 4  
e. He should also avoid an aggregate sentence to confinement of 5 years or more (across his prior and 

current charges), which would trigger a ground of inadmissibility that may stop the clock.  
f. It would be best to avoid mention of the age of the victim. 

17. This arrangement should allow your client to remain eligible for cancellation of removal, since none of the 
offenses would be aggravated felonies, and would not stop the clock because:   

a. Ct. 1: AIII occurred after 8/28/17, and involves “reckless” intent, and the sentence is less than 365 days;  
b. Ct. 2: Crim Mis I occurred after 8/28/17, and involves withholding of care, rather than causing injury; 

and  
c. Ct. 3:  While the CCW occurred prior to 8/28/17, it does not stop the clock because a firearms offense 

triggers deportability, but not inadmissibility. 
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Crimmigration in Oregon
Protecting the rights of noncitizen defendants

Erin McKee, J.D.
Joseph Justin Rollin, J.D.

Edited by Alice Lundell
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ABOUT

OREGON JUSTICE RESOURCE CENTER

IMMIGRANT RIGHTS PROJECT

The Oregon Justice Resource Center (OJRC) is a Portland, Oregon, 501(c)(3) nonprofit founded in 2011. 
We work to promote civil rights and improve legal representation for communities that have often 
been underserved in the past: people living in poverty and people of color among them. Our clients 
are currently and formerly incarcerated Oregonians. We work in partnership with other, like-minded 
organizations to maximize our reach to serve underrepresented populations, train public interest 
lawyers, and educate our community on civil rights and civil liberties concerns. We are a public interest 
law firm that uses integrative advocacy to achieve our goals. This strategy includes focused direct legal 
services, public awareness campaigns, strategic partnerships, and coordinating our legal and advocacy 
areas to positively impact outcomes in favor of criminal justice reforms.

The Immigrant Rights Project (IRP) is a program of the OJRC that provides free personalized advice to 
noncitizen clients of Oregon public defense providers regarding the immigration consequences of pleas 
and convictions. IRP attorneys work with defense counsel to assess the risks of detention, deportation, 
and inadmissibility, as well as the likelihood and best options for discretionary relief from deportation 
based on the non-citizen’s criminal, immigration, family, and personal history.

www.ojrc.org
June 2018



Chapter 5B—Representing Noncitizens Accused of Crimes

 5B–21Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

INTRODUCTION

Dedication to ensuring that 
justice is done for all those 
involved - victims and their 
families, defendants, and our 
communities - should be at the 
heart of our criminal justice 
system. To achieve this, we 
must defend the rights of 
noncitizens intersecting with our 
justice system, and their family 
members - both citizen and 
noncitizen.

Several studies show that 
immigrants in the United 
States commit crimes at lower 
rates than native-born citizens 
and rates of violent crime in 
metropolitan areas fall as the 
immigrant population rises.1 
Despite this, the specter of the 
“criminal alien” continues to 
haunt the popular imagination, 
aided by lurid media coverage 
highlighting the few cases 
of serious or violent crimes 
committed by immigrants.2

Donald Trump and his 
administration have greatly 
expanded the groups of people 
targeted for removal from this 
country, while severely limiting 
legal immigration.3 Enforcement 
actions are taking place against 
a broad group of noncitizens, 
including those who have 
committed only minor crimes 

or even no crimes at all. Even 
lawful permanent residents 
(informally known as green card 
holders) are being targeted 
more aggressively, with cases 
such as that of a 62-year-old 
grandfather from California 
taken from his home and family 
by Immigration and Customs 
Enforcement (ICE) because of a 
misdemeanor conviction from 
eighteen years ago.4

NONCITIZENS AND THE 
CRIMINAL JUSTICE SYSTEM

Like the grandfather from 
California, long-time lawful 
residents of the United 
States can find themselves 
facing essentially permanent 
banishment from their homes 
and families because of minor 
criminal offenses. Noncitizens 
without lawful permanent 
resident status, even if present 
in the country legally, are 
even more at risk. The federal 
government is changing or 
cancelling long-standing 
programs that have permitted 
many people to enter and 
remain in the United States due 
to their education, employment, 
exceptional qualities, strong ties 
to this country, or the dangers 
they could face if they are 
forced to “return” to a country 

they may barely know.5

Noncitizens who find 
themselves involved with the 
criminal justice system are 
often doubly punished. While 
the Constitution recognizes 
that criminal defendants have 
certain inalienable rights, 
“aliens” are treated differently: 
at least one court has gone as 
far as saying that noncitizens 
are not “people” under the 
Constitution,6 the largest cities 
in the United States are within 
a “constitution-free zone” 
where the government claims 
powers in the name of border 
enforcement that would not 
normally be allowed under 
the Fourth Amendment,7 and 
Congress has “plenary power” 
beyond the Constitution to 
control immigration.8

The criminal justice system 
continues to be a major 
apparatus for the detection and 
apprehension of noncitizens 
suspected of being removable 
from the United States. 
Likewise, the administrative 
system that regulates 
immigration has become 
increasingly punitive, and the 
immigration consequences of 
even minor crimes are often 
severe and permanent.

1
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WHAT CAN OREGON AND 
OREGONIANS DO?

In response to the policies and 
rhetoric issuing from the White 
House, prominent Oregon 
leaders have spoken in support 
of our state being a sanctuary 
for all immigrants.9 Important 
though these affirmations are, 
in light of the often xenophobic, 
Islamophobic, and racist 
language10 used to describe 
immigrants to the United States 
and their countries of origin, 
words are not enough to keep 
noncitizen Oregonians safe. 
This report sets out a roadmap 
for protecting the rights of 
justice-involved noncitizens 

2

in our state. It offers several 
detailed recommendations to 
ensure that noncitizens are 
afforded basic protections and 
treated with fairness, dignity, 
and respect. Oregon cannot 
entirely mitigate the increasingly 
broad and aggressive 
enforcement of immigration 
law by the federal government. 
However, legal reforms, policy 
changes, better training for 
state actors, and upholding 
the existing state sanctuary 
law for noncitizens will all help. 
Oregon needs to codify our 
commitment to the idea of 
sanctuary with further legal and 
policy protections to ensure that 
all noncitizen Oregonians as 

well as their U.S. citizen family 
members, friends, neighbors, 
and coworkers feel safe.

Make no mistake: The 
suggestions in this report are 
not directed toward giving 
special treatment to so-called 
“illegal aliens.” Anyone who is 
not a citizen of the United States 
remains under the watchful 
eyes of ICE, and can be 
deported, barred from re-entry, 
or denied immigration benefits 
because of a criminal offense 
– sometimes even without a 
criminal conviction.

GLOSSARY OF TERMS
 � Noncitizen: Anyone who is not a citizen or national of the United States. Generally, one can 

be a U.S. citizen by birth in the United States, through naturalization, or through a U.S. citizen 
parent. 

 � Alien: In the language of the immigration statutes, any noncitizen is described as an “alien.”

 � Inadmissible: Unable to enter or re-enter the United States, or ineligible for lawful status, e.g. 
lawful permanent residence.

 � Deportable: Subject to forced removal after having been lawfully admitted in any status, 
commonly because of a criminal offense.

 � Removable: Subject to forced removal because the person is deportable or inadmissible.

 � “Criminal Alien”: There is no legal definition for “criminal alien." It is used to refer to so many 
different groups that it is essentially meaningless.11 Like “illegal alien,” the term only serves to 
demonize noncitizens.



Chapter 5B—Representing Noncitizens Accused of Crimes

 5B–23Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

WHO ARE OREGON'S IMMIGRANTS AND 
NONCITIZENS?12

1 IN 10 1 IN 8
Oregonians is an immigrant

The top countries of origin 
for immigrants in Oregon 
are:

Mexico

Vietnam

India

Canada

China

More than 4/10 Oregon 
immigrants have become 
U.S. citizens and a further 
2/10 are eligible.

Immigrant-led households 
in Oregon paid $1.7bn in 
federal taxes and $736.6m 
in state taxes in 2014.

Oregonians is a native-born 
U.S. citizen with at least one 
noncitizen parent

3/4 immigrants in Oregon report speaking English "very well" or "well"

1 IN 8
workers in Oregon 
is an immigrant.
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WHAT IS CRIMMIGRATION?

Those caught in both the 
immigration and criminal 
law systems often face the 
highest stakes but have the 
least access to resources. This 
intersection of criminal law 
and immigration law has been 
dubbed “crimmigration law.” 
It is unfortunate that because 
of the complexity involved 
in navigating both systems, 
the number of attorneys and 
advocates dedicated to serving 
this population remains small.

Immigration law is complex 
and hyper-technical. One court 
compared it to King Minos’s 
fabled labyrinth and cited the 
Immigration and Nationality Act 
as an example of “Congress’ 
ingenuity in passing statutes 
certain to accelerate the aging 
process of judges.”13

Crimmigration broadly includes 
the criminalization of migration, 
increased immigration detention 
and use of private prisons, the 
prison-to-deportation pipeline, 
and a deportation process 
described by immigration judge 
Dana Leigh Marks as “what 
amount to death penalty cases 
heard in traffic court settings.”14

Viewed narrowly, crimmigration 
refers to the immediate 

and long-term immigration 
consequences of criminal 
convictions. Examples of minor 
crimes that can have serious 
immigration consequences 
include simple drug possession, 
shoplifting, and even the 
most technical violation of 
a restraining order. Certain 
offenses called “aggravated 
felonies” preclude virtually 
all relief from deportation. 
While once limited to only the 
most serious offenses, the 
definition of “aggravated felony” 
is now so broad it includes 
misdemeanors.15

WHO IS AT RISK?

Any noncitizen with a criminal 
history might be subject to 
arrest by ICE, immigration 
detention, deportation, 
permanent or temporary 
banishment from the United 
States, or denial of lawful 
status or citizenship, even for 
a misdemeanor conviction that 
happened decades ago.

A lawful permanent resident’s 
criminal history might make 
them ineligible for citizenship, 
prevent them from being 
lawfully admitted into the United 
States after travel abroad, or 
cause them to be deported.

For an undocumented person, 
any negative contact with law 
enforcement could trigger 
detention and deportation 
proceedings, even if no crime 
is ultimately charged. This is 
because local law enforcement 
agencies automatically share 
information with the federal 
government, including ICE, 
through myriad inter-connected 
databases.16 Under the 
Executive Order “Enhancing 
Public Safety in the Interior of 
the United States,” issued by 
President Trump in 2017, almost 
every undocumented person 
is a priority for deportation 
regardless of criminal history.17

The immigration consequences 
for other noncitizens in the U.S., 
including exchange students, 
foreign workers, visitors, 
refugees and “dreamers,” will 
depend on their specific status. 
But again, even a minor offense 
can trigger deportation or cause 
them to lose their status.

WHAT LEGAL PROTECTIONS 
ARE AVAILABLE FOR 
NONCITIZENS AND THEIR 
FAMILIES?

Even if someone is found 
deportable or inadmissible to 
the United States, there may 
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be waivers and other forms of 
relief available to those who can 
prove eligibility and that they 
warrant favorable discretion. 
Relief generally depends on 
immigration status, length of 
presence in the United States, 
family ties, and showing that 
U.S. citizen or permanent 
resident family members will 
suffer hardship if the relief is 
denied.

Unfortunately, the current 
administration is aggressively 
applying its broad authority to 
make it as difficult as possible 
for noncitizens to obtain relief 

from removal, even if legally 
eligible. It continues to strip 
away the power of immigration 
officers, prosecutors and 
judges to use discretion in 
deciding who should be 
allowed to remain in the United 
States. At the same time, new 
requirements and restructuring 
make it more difficult for the 
immigration court system to 
function, which in turn makes it 
more difficult for noncitizens in 
removal proceedings to have 
their day in court.18

The current immigration system 
has been crafted to deny state 

criminal judges the ability to 
use their own judgment as to 
how noncitizen defendants 
should be treated. Once 
upon a time, state criminal 
judges could make “judicial 
recommendations against 
deportation,” if a judge believed 
that a defendant should 
not be deported for certain 
minor offenses.19 These days, 
even expunged and diverted 
crimes are still “convictions” 
for immigration purposes and 
can never be cleared from a 
person’s record.20

IMMIGRATION STATUSES
 � Undocumented: Present without authorization. This includes people who entered unlawfully 

or who overstayed their period of authorized presence, e.g. overstaying a visa.

 � Lawful Permanent Resident (LPR): Green card holder authorized to live in the United States 
indefinitely, but still subject to being removed or denied entry for violations under the 
Immigration and Nationality Act (INA).

 � Immigrant: Legally, “immigrant” essentially means a lawful permanent resident. In common 
usage, it means anyone born in a foreign country or who was not a U.S. citizen at birth.

 � Nonimmigrant: Noncitizen granted lawful status for a limited time and purpose, e.g. a tourist, 
certain employees, and international students.

 � Refugee or Asylee: A person granted permission to live in the United States because of 
past persecution or a well-founded fear of future persecution on account of race, religion, 
nationality, membership in a particular social group, or political opinion.

 � Deferred Action for Childhood Arrivals (DACA): Temporary protection from deportation for 
certain individuals who entered the United States as children, or “Dreamers.” DACA is not a 
lawful status, but one of many forms of deferred action that suspends the removal process 
and allows work authorization. As of the date of this publication, the DACA program is in 
jeopardy of ending completely.
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WHAT OREGON HAS ALREADY DONE TO PROTECT 
THE RIGHTS OF NONCITIZENS 

Oregon has already taken 
several steps to protect 
noncitizens and their families.

 � Thirty years ago, the 
Oregon Legislature passed 
what is now known as the 
“sanctuary state law,” which 
prevents the State from 
assisting in the enforcement 
of civil immigration 
violations.21 Unfortunately, 
U.S. Attorney General Jeff 
Sessions has threatened to
sue Oregon 
because of this 
statute, and there 
is a concerted 
effort underway 
to repeal it.22

 � Oregon recently 
reduced the 
maximum 
possible 
punishment for 
a misdemeanor 
from 365 days to 
364 days.23 The 
primary effect 
of this change 
is to prevent 
certain minor 
misdemeanor 
offenses, 
generally by first-
time offenders, 
from triggering 

deportation, and allow some 
noncitizens to apply for 
relief from removal.

 � The U.S. District Court in 
Oregon found, in Miranda-
Olivares v. Clackamas 
Co., No. 3:12-cv-02317 
(D.Or. April 11, 2014), that 
it is unconstitutional for 
Oregon’s jails to hold 
noncitizens past their 
release dates so that ICE 
can pick them up.6

 � In 2017, Oregon’s Office of 
Public Defense Services 
(OPDS) contracted with 
the Oregon Justice 
Resource Center to provide 
individualized consultations 
to Oregon’s public defense
providers regarding the 
immigration consequences 
faced by their noncitizen 
clients, as mandated by the 
U.S. Supreme Court.24

© Oregon Department of Transportation. Oregon's newest welcome sign. CC BY 2.0. Some rights reserved. Desaturated from original. 
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WHAT THE OREGON LEGISLATURE CAN STILL DO

While Oregon has already taken 
strong positions in protecting 
the rights of noncitizens, 
there are more steps that can 
be taken that do not conflict 
with existing federal laws and 
would be of real benefit to 
Oregonians. These legislative 
recommendations strive to 
protect the constitutional 
rights and dignity of noncitizen 
defendants.

Recommendations One 
and Two allow noncitizens 
to preserve eligibility for 
immigration benefits or relief 
from deportation. For example, 
an undocumented immigrant 
who has lived in the United 
States for at least 10 years, 
has good moral character, 
and has a U.S. citizen or 
lawful permanent resident 
spouse, parent, or child who 
would suffer “exceptional and 
extremely unusual” hardship,25 
may be barred from applying for 
relief from deportation based 
on a petty theft conviction.26 
Preserving eligibility does not 
guarantee the person will be 
granted lawful status; it simply 
means they get the opportunity 
to apply, to demonstrate their 
merit, and show how their 
removal would affect their family 
and their community.

Recommendations Three 
through Six protect defendants' 
constitutional rights and 
contribute to the efficiency 
and fairness of criminal court 
proceedings.

Recommendation Seven 
gives those who received 
constitutionally deficient advice 
from their criminal defense 
lawyer an opportunity for 
redress.

People facing certain criminal 
charges may qualify to enter 
pretrial diversion or deferred 
adjudication. These alternative 
dispositions or outcomes 
focus on rehabilitation and 
discouraging future anti-
social behaviors such as driving 
under the influence of drugs or 
alcohol. Oregon should amend 
its diversion statutes to allow 
qualified defendants to enter 
pretrial diversion or deferred 
adjudication without requiring 
the entry of a guilty or no 
contest plea, or admission of 
facts that would be sufficient to 
warrant a finding of guilt. As the 
law stands, once a charge has 
been dismissed after successful 
completion of post-plea

diversion, the person is 
not considered to have a 
conviction for state purposes. 
However, this disposition 
is still a conviction for 
immigration purposes and can 
have disastrous immigration 
consequences.27 Creating 
pre-plea diversion would help 
to give discretion back to 
Oregon’s criminal judges and 
to immigration judges, allowing 
them to consider the individual, 
as well as their family and 
community.7

1. Create Pre-Plea Diversion

2. Allow Prior Convictions to 
Fit Current Law

While Oregon has already 
reduced the maximum 
possible punishment of Class A 
misdemeanors from 365 days 
to 364 days, there is no means 
to allow this new standard 
to apply to prior convictions. 
Since there is no statute of 
limitations when it comes to 
deportability, even very old 
misdemeanor convictions can 
make someone removable from 
the United States. There should 
be a process, possibly similar 
to that for reducing a felony to 
a misdemeanor, to allow a prior 
misdemeanor to be treated as 
punishable by 364 days.
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Prosecutors, in the interests 
of justice, should consider 
the avoidance of adverse 
immigration consequences in 
plea negotiations. In Padilla 
v. Kentucky, 559 U.S. 356 
(2010), the U.S. Supreme Court 
contemplated the consideration 
of immigration consequences 
by defense and prosecution, 
stating “informed consideration 
of possible deportation can 
only benefit both the State and 
noncitizen defendants during 
the plea-bargaining process.” 
Defining the prosecutor’s 
duty to consider the adverse 
immigration consequences of 
a plea will provide consistency 
in criminal proceedings and 
promote fundamental fairness.

Amend or supplement ORS 
135.385(2)(d)’s requirement that 
the court, prior to accepting 
a plea of guilty or no contest, 
advise every defendant that if 
the defendant is not a citizen 
of the U.S., conviction of a 
crime may result in deportation, 
exclusion from admission to the 
U.S., or denial of naturalization. 
This advisal should be given 
much earlier in the process 
- at arraignment - so that the 
defendant has reasonable 
notice and time to obtain 
competent advice on the 
immigration consequences of 
the offense. The court should 
ensure that reasonable time is 

allowed to obtain competent 
immigration legal advice. 
Noncitizens who were not 
properly given these warnings 
should have a legal remedy.

No one should be forced to 
disclose their immigration status 
to the court. Such a disclosure 
could put them at unnecessary 
risk of immigration enforcement 
and discrimination before the 
state court. It jeopardizes their 
Fifth Amendment protection 
against self-incrimination, risks 
interference with attorney-client 
confidentiality, and impairs 
counsel’s ability to provide 
effective assistance. Finally, 
it is contrary to obligations 
under the Oregon Judicial 
Code of Conduct, including 
Rule 2.1 Promote Confidence 
in the Judiciary and Rule 3.3 
Impartiality and Fairness.

In Padilla v. Kentucky, the 
Supreme Court held that the 
Sixth Amendment requires 
defense counsel to provide 
affirmative and competent 
advice about the immigration 
consequences of pleas or 
convictions. The legislature 
should recognize that 
defense counsel has a duty 
to first ensure that their client 
understands the potential 
criminal dispositions in their 
case and the effects of those 
dispositions on their immigration

status, and then to give their 
clients the opportunity to make 
decisions in their criminal case 
based on that understanding. 
Legislative recognition of these 
duties will better protect the 
rights of noncitizen defendants 
and provide greater clarity to 
defense counsel regarding 
Oregon’s values and standards 
for effective assistance of 
counsel.

Amend or supplement ORS 
138.510, the law detailing who 
may file a petition for post-
conviction relief, to allow 
defendants to apply for relief 
within a reasonable time of 
discovering they received 
constitutionally deficient 
advice about the immigration 
consequences of a plea or 
conviction. Federal immigration 
authorities might not initiate 
deportation proceedings or 
find a noncitizen ineligible to 
remain in the United States 
until years after a conviction 
has occurred. Therefore, many 
noncitizens do not realize 
they received inadequate 
advice until the two-year filing 
deadline for post-conviction 
relief has expired. Time-barring 
claims to relief when someone 
had no knowledge, nor could 
reasonably have known, of 
the ineffective assistance of 
counsel is fundamentally unfair 
and contrary to the purpose of 
ORS 138.510. Vacating a prior 
conviction is often the only 
way to preserve relief from 
deportation and avoid removal.

3. Define the Prosecutor's 
Duty

4. Improve Effectiveness of 
the Court's Admonishment

5. Prohibit Disclosure of 
Immigration Status in Court

6. Define Defense Counsel's 
Duty

7. Expand Post-Conviction 
Relief
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WHAT ELSE CAN OREGON DO?

9

Legislation is not the only option 
for Oregon to help ensure 
that noncitizens caught in the 
criminal justice system are 
treated fairly.

Oregon law already prohibits 
use of state resources, 
equipment, or personnel to 
detect or apprehend people 
whose only violation of the law 
is that they are foreign citizens 
present in the United States in 
violation of federal immigration 
laws.28 In addition:

a. County and city 
leadership, district attorneys’ 
offices, sheriffs, and chiefs 
of police should issue 
a memo to their staff 
instructing them that they 
are expected to follow ORS 
181A.820.29

b. All public employees 
should receive mandatory 
training on ORS 181A.820, 
which should be provided 
with input from community 
partners.

c. Chiefs of police, district 
attorneys, and sheriffs 
should pledge to investigate

any violation of ORS 
181A.820 and charge 
offenders with a violation 
of ORS 162.405 Official 
Misconduct in the Second 
Degree.

d. County and city 
leadership, district attorneys’ 
offices, sheriffs, and chiefs 
of police should make public 
each quarter a report of all 
memos and trainings on this 
issue, investigation of any 
violations, and discipline for 
violations.

A sincere commitment on the 
part of cities and counties in 
Oregon being declared or 
wishing to be recognized as 
“sanctuary cities” requires 
an immediate end to policies 
and practices of policing 
and prosecution that bring 
individuals to the courts and 
jails for low-level offenses 
where they are vulnerable to 
aggressive ICE enforcement. 
Local law enforcement should 
implement policies to end 
“broken windows policing” that 
targets low-level offenders.

Law enforcement agencies, 
DAs’ offices, probation offices, 
the Department of Corrections, 
the Department of Human 
Services and others should 
establish policies that prohibit 
employees from contacting 
ICE where such contact goes 
beyond the scope of their 
assigned duties. Consequences 
should be established for 
violating these policies.

Oregon’s jails should 
immediately stop contracting 
with ICE to detain noncitizens.31 
It is not the role of the state 
or of the counties to enforce 
immigration law, and it is wrong 
and against the spirit of being 
a sanctuary state for Oregon’s 
jails to profit from deportation.

Following these 
recommendations would go 
a long way to ensuring that 
noncitizen Oregonians and their 
families feel safe in our courts, 
state offices, and agencies, and 
when interacting with state and 
local law enforcement.

1. Uphold Existing Law

2. End "Broken Windows" 
Policing Targeting Low-Level 
Offenders30

3. Limits on Information 
Sharing

4. No More Contracted Jails
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CONCLUSION

Although the term 
"crimmigration" may be 
unfamiliar to many Oregonians, 
the line between criminal justice 
and immigration enforcement 
has significantly blurred. In a 
2006 article, Lewis & Clark Law 
School Professor Juliet Stumpf 
described a dystopian future 
"grounded in the present in 
which criminal law is poised 
to swallow immigration law. 
Immigration law today is 
clothed with so many attributes 
of criminal law that the line 
between them has grown 
indistinct."32

It is unacceptable to harden 
our hearts to the fact that even 

minor criminal offenses are 
being used to justify breaking 
apart families, disrupting 
careers, and exiling people from 
what may be the only home 
they have ever known. It is 
unacceptable to think that if we 
treat everyone exactly the same,
then we have achieved fairness 
and justice, even while certain 
groups are repeatedly left 
behind or disadvantaged by this 
approach. We must reject this 
simplistic thinking and act with 
clear intent.

Oregon needs to recognize 
that if we truly value protecting 
the rights of all Oregonians, it 
is not enough for our leaders 

to just speak in support of 
sanctuary. They must act to 
provide meaningful protections 
through legislation, policy, 
and practice. They must also 
ensure that these reforms trickle 
down through state and local 
agencies to the officials "on the 
ground" who make the day-to-
day decisions. It is time to move 
past rhetoric and symbolism 
and take meaningful steps to 
ensure our justice system treats 
everyone with dignity, respect, 
and fairness.10
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Directive Number 11072.1: Civil Immigration Enforcement Actions Inside Courthouses

Issue Date: January 10, 2018
Effective Date: January 10, 2018
Superseded: None
Federal Enterprise Architecture Number:306-112-002b

1. Purpose/Background. This Directive sets forth U.S. Immigration and Customs 
Enforcement (ICE) policy regarding civil immigration enforcement actions inside federal, 
state, and local courthouses. Individuals entering courthouses are typically screened by 
law enforcement personnel to search for weapons and other contraband. Accordingly, 
civil immigration enforcement actions taken inside courthouses can reduce safety risks to 
the public, targeted alien(s), and ICE officers and agents. When practicable, ICE officers 
and agents will conduct enforcement actions discreetly to minimize their impact on court 
proceedings.

Federal, state, and local law enforcement officials routinely engage in enforcement 
activity in courthouses throughout the country because many individuals appearing in 
courthouses for one matter are wanted for unrelated criminal or civil violations. ICE’s 
enforcement activities in these same courthouses are wholly consistent with longstanding 
law enforcement practices, nationwide. And, courthouse arrests are often necessitated by 
the unwillingness of jurisdictions to cooperate with ICE in the transfer of custody of 
aliens from their prisons and jails.

2. Policy. ICE civil immigration enforcement actions inside courthouses include actions
against specific, targeted aliens with criminal convictions, gang members, national 
security or public safety threats, aliens who have been ordered removed from the United 
States but have failed to depart, and aliens who have re-entered the country illegally after 
being removed, when ICE officers or agents have information that leads them to believe 
the targeted aliens are present at that specific location.

Aliens encountered during a civil immigration enforcement action inside a courthouse, 
such as family members or friends accompanying the target alien to court appearances or 
serving as a witness in a proceeding, will not be subject to civil immigration enforcement 
action, absent special circumstances, such as where the individual poses a threat to public 
safety or interferes with ICE’s enforcement actions.1

1 ICE officers and agents will make enforcement determinations on a case-by-case basis in accordance with federal 
law and consistent with U.S. Department of Homeland Security (DHS) policy. See Memorandum from John Kelly, 
Secretary of Homeland Security, Enforcement of the Immigration Laws to Serve the National Interest (Feb. 20, 
2017); Memorandum from John Kelly, Secretary of Homeland Security, Implementing the President's Border 
Security and Immigration Enforcement Improvements Policies (Feb. 20, 2017).

U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT
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ICE officers and agents should generally avoid enforcement actions in courthouses, or 
areas within courthouses that are dedicated to non-criminal (e.g., family court, small 
claims court) proceedings. In those instances in which an enforcement action in the above 
situations is operationally necessary, the approval of the respective Field Office Director
(FOD), Special Agent in Charge (SAC), or his or her designee is required.

Civil immigration enforcement actions inside courthouses should, to the extent 
practicable, continue to take place in non-public areas of the courthouse, be conducted in 
collaboration with court security staff, and utilize the court building’s non-public 
entrances and exits.

Planned civil immigration enforcement actions inside courthouses will be documented 
and approved consistent with current operational plans and field operations worksheet 
procedures. Enforcement and Removal Operations (ERO) and Homeland Security 
Investigations (HSI) may issue additional procedural guidance on reporting and 
documentation requirements; such reporting and documentation shall not impose unduly 
restrictive requirements that operate to hamper or frustrate enforcement efforts.

As with any planned enforcement action, ICE officers and agents should exercise sound 
judgment when enforcing federal law and make substantial efforts to avoid unnecessarily 
alarming the public. ICE officers and agents will make every effort to limit their time at 
courthouses while conducting civil immigration enforcement actions.

This policy does not apply to criminal immigration enforcement actions inside 
courthouses, nor does it prohibit civil immigration enforcement actions inside 
courthouses.

3. Definition The following definitions apply for the purposes of this Directive only.

3.1. Civil immigration enforcement action. Action taken by an ICE officer or agent to 
apprehend, arrest, interview, or search an alien in connection with enforcement of
administrative immigration violations.

4. Responsibilities.

4.1. The Executive Associate Directors for ERO and HSI are responsible for ensuring 
compliance with the provisions of this Directive within his or her program office.

4.2. ERO FODs and HSI SACs are responsible for:

1) Providing guidance to officers and agents on the approval process and procedures for 
civil immigration enforcement actions at courthouses in their area of responsibility
beyond those outlined in this Directive; and

2) Ensuring civil immigration enforcement actions at courthouses are properly 
documented and reported, as prescribed in Section 5.1 of this Directive.
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4.3. ICE Officers and Agents are responsible for complying with the provisions of this 
Directive and properly documenting and reporting civil immigration enforcement actions 
at courthouses, as prescribed in Section 5.1 of this Directive.2

5. Procedures/Requirements.

5.1. Reporting Requirements.

1) ICE officers and agents will document the physical address of planned civil 
immigration enforcement actions in accordance with standard procedures for 
completing operational plans, noting that the target address is a courthouse.3

2) Unless otherwise directed by leadership, there will be no additional reporting 
requirements in effect for this Directive.

6. Recordkeeping. ICE maintains records generated pursuant to this policy, specifically the 
Field Operations Worksheets (FOW) and Enforcement Operation Plan (EOP). ERO will 
maintain the FOW in accordance with the Fugitive Operations schedule DAA-0567-
2015-0016. HSI will maintain EOPs in accordance with the Comprehensive Records 
Schedule N1-36-86-1/161.3. The EOPs will be maintained within the Investigative Case 
Files.

7. Authorities/References.

7.1. DHS Directive 034-06, Department Reporting Requirements, October 23, 2015.

7.2. DHS Instruction 034-06-001, Rev. 1, Department Reporting Requirements, March 28, 
2017.

8. Attachments. None.

9. No Private Right. This document provides only internal ICE policy guidance, which 
may be modified, rescinded, or superseded at any time without notice. It is not intended 
to, does not, and may not be relied upon to create any right or benefit, substantive or 
procedural, enforceable at law by any party in any administrative, civil, or criminal 
matter. Likewise, no limitations are placed by this guidance on the otherwise lawful 
enforcement or litigative prerogatives of ICE. 

2 See also ICE Directive No. 10036.1, Interim Guidance Relating to Officer Procedure Following Enactment of 
VAWA 2005 (Jan. 22, 2007), for additional requirements regarding civil immigration enforcement actions against 
certain victims and witnesses conducted at courthouses.
3 ERO will use the Field Operations Worksheet and HSI will use the Enforcement Operation Plan.
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AO  442  (Rev. 11/11)  Arrest Warrant

UNITED STATES DISTRICT COURT
 for the

__________ District of __________

United States of America
)
)
)
)
)
)

v.
Case No.

Defendant

ARREST WARRANT

To: Any authorized law enforcement officer

YOU ARE COMMANDED to arrest and bring before a United States magistrate judge without unnecessary delay
(name of person to be arrested) ,
who is accused of an offense or violation based on the following document filed with the court:

Indictment Superseding Indictment Information Superseding Information Complaint

Probation Violation Petition Supervised Release Violation Petition Violation Notice Order of the Court

This offense is briefly described as follows:

Date:
Issuing officer’s signature

City and state:
Printed name and title

Return

This warrant was received on (date) , and the person was arrested on (date)
at (city and state) .

Date:
Arresting officer’s signature

Printed name and title
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AO 442  (Rev. 11/11)  Arrest Warrant (Page 2)

This second page contains personal identifiers provided for law-enforcement use only
and therefore should not be filed in court with the executed warrant unless under seal.

(Not for Public Disclosure)

Name of defendant/offender:

Known aliases:
Last known residence:
Prior addresses to which defendant/offender may still have ties:

Last known employment:
Last known telephone numbers:
Place of birth:
Date of birth:
Social Security number:
Height: Weight:
Sex: Race:
Hair: Eyes:
Scars, tattoos, other distinguishing marks:

History of violence, weapons, drug use:

Known family, friends, and other associates (name, relation, address, phone number):

FBI number:
Complete description of auto:

Investigative agency and address:

Name and telephone numbers (office and cell) of pretrial services or probation officer (if applicable):

Date of last contact with pretrial services or probation officer (if applicable):



Chapter 5B—Representing Noncitizens Accused of Crimes

 5B–43Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

Form I-200 (Rev. 09/16)

U.S. DEPARTMENT OF HOMELAND SECURITY         Warrant for Arrest of Alien 

File No. ________________ 

Date: ___________________ 

To: Any immigration officer authorized pursuant to sections 236 and 287 of the 
Immigration and Nationality Act and part 287 of title 8, Code of Federal 
Regulations, to serve warrants of arrest for immigration violations 

I have determined that there is probable cause to believe that ____________________________ 
is removable from the United States.  This determination is based upon: 

�  the execution of a charging document to initiate removal proceedings against the subject; 

�  the pendency of ongoing removal proceedings against the subject; 

�  the failure to establish admissibility subsequent to deferred inspection;

� biometric confirmation of the subject’s identity and a records check of federal 
databases that affirmatively indicate, by themselves or in addition to other reliable 
information, that the subject either lacks immigration status or notwithstanding such status 
is removable under U.S. immigration law; and/or 

�  statements made voluntarily by the subject to an immigration officer and/or other 
reliable evidence that affirmatively indicate the subject either lacks immigration status or 
notwithstanding such status is removable under U.S. immigration law.  

YOU ARE COMMANDED to arrest and take into custody for removal proceedings under the 
Immigration and Nationality Act, the above-named alien. 

__________________________________________ 
(Signature of Authorized Immigration Officer) 

__________________________________________ 
(Printed Name and Title of Authorized Immigration Officer) 

Certificate of Service 

I hereby certify that the Warrant for Arrest of Alien was served by me at __________________________
(Location)

on ______________________________ on _____________________________, and the contents of this
(Name of Alien)                                                 (Date of Service)

notice were read to him or her in the __________________________ language.
(Language)

________________________________________ __________________________________________
Name and Signature of Officer           Name or Number of Interpreter (if applicable)

SAMPLE
rococ

t the subject; t the subjec

to deferred inspectioned inspectio

entity and a records chntity and a records c
hemselves emselves or in additir in additi

s immigration status immigration status 
n law; and/or law; and/or 

y by the subject to an by the subject to an 
matively indicate the svely indicate the s

tus is removable undeus is removable und

ED to arrest and tako arrest and tak
onality Act, the aboveonality Act, the 



Chapter 5B—Representing Noncitizens Accused of Crimes

 5B–44Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt



Chapter 5B—Representing Noncitizens Accused of Crimes

 5B–45Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

File No: 

Date:

To any immigration officer of the United States Department of Homeland Security:

(Full name of alien) 

who entered the United States at on
(Place of entry) (Date of entry)

is subject to removal/deportation from the United States, based upon a final order by:

an immigration judge in exclusion, deportation, or removal proceedings

a designated official 

the Board of Immigration Appeals 

a United States District or Magistrate Court Judge 

and pursuant to the following provisions of the Immigration and Nationality Act: 

I, the undersigned officer of the United States, by virtue of the power and authority vested in the Secretary of Homeland 
Security under the laws of the United States and by his or her direction, command you to take into custody and remove 
from the United States the above-named alien, pursuant to law, at the expense of: 

(Signature of immigration officer)

(Title of immigration officer)

(Date and office location)

DEPARTMENT OF HOMELAND SECURITY
U.S. Immigration and Customs Enforcement

WARRANT OF REMOVAL/DEPORTATION

Page 1 of 2ICE Form I-205 (8/07) 

SAMPLE
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To be completed by immigration officer executing the warrant: Name of alien being removed: 

Port, date, and manner of removal: 

Photograph of alien
removed

Right index fingerprint 
of alien removed 

(Signature of alien being fingerprinted)

(Signature and title of immigration officer taking print)

Departure witnessed by:
(Signature and title of immigration officer)

If actual departure is not witnessed, fully identify source or means of verification of departure:

If self-removal (self-deportation), pursuant to 8 CFR 241.7, check here.

Departure Verified by: 
(Signature and title of immigration officer)

Page 2 of 2ICE Form I-205 (8/07) 
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HOW DOES DHS ASSIST WITH UNDOCUMENTED CLIENTS? 

• The Department of Human Services, Chile Welfare, will assist undocumented children in 
their care and custody with applications for Special Immigration Juvenile Status and, 
when permitted, with applications for work authorization and adjustment of status to LPR 
(lawful permanent residence) 

o In order for DHS to fund work on these applications, the dependency case has to 
be post-jurisdiction, and post-permanency with a plan other than return to parent. 
 If child is able to return to one parent, DHS does not provide SIJS/LPR 

assistance. This is because reunifying families is the goal in a DHS case 
and case closure when a family has reunified would be delayed  

 DHS will provide assistance to the qualifying children/youth in care and 
custody with SIJS/LPR applications regardless of whether the plan is 
Adoption, Guardianship or APPLA 

o DHS will assist children with SIJS applications only if they meet the eligibility 
requirements for Special Immigration Juvenile Status pursuant to 8 USC § 
1101(a)(27)(J) and after a juvenile court has signed an Order regarding the 
minor’s eligibility for SIJS (see included Sample Order Regarding Minor’s 
Eligibility for SIJS) 
 DHS funds an AAG to work with Special AAG Jennifer Morrissey to 

complete and file the applications  
o Currently DHS has approximately 15 active SIJS and/or LPR applications 

pending for qualifying children in their care and custody statewide 
• DHS will also assist children in their care and custody who are unsure if they are citizens 

of the United States  
o If it determined that the child is a US citizen, DHS will assist in obtaining proof 

of citizenship, or in seeking a replacement certificate of citizenship if the original 
is not available to the child  

• DHS does not assist children in their care and custody with obtaining a U-Visa because 
this application requires a finding that the applicant be a victim of certain crimes who has 
suffered mental or physical abuse and is helpful to law enforcement or government 
officials in the investigation or prosecution of criminal activity 

o DHS has decided that it is not the proper agency to make this determination. 
o DHS refers potential U-Visa applicants to law enforcement, the DA’s office, or a 

Victim’s Advocacy office for help with U-Visa applications 

ISSUES WITH PERMANENCY DELAYS DUE TO IMMIGRATION APPLICATIONS 

• When DHS applies for SIJS and/or LPR status for a child, there are inevitable delays in 
achieving permanency within normal timeframes, often by years 

• USCIS has recently been failing to process applications for SIJS within the required 6 
months; attempts to follow up with USCIS have been responded without explanation  

• Encountering more frequent Requests for Evidence (RFE) in the past two years than prior 
years – often times the RFE is for information that was already submitted  

• Backlogs for certain countries can mean delays of multiple years 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
 

FOR COUNTY COUNTY 
 

Juvenile Department 
 

In the Matter of 
 
CHILD’S NAME, 
 
A Child. 

Case No. CASE NO 
 
DHS’ MOTION FOR ORDER REGARDING 
MINOR’S ELIGIBILITY FOR SPECIAL 
IMMIGRANT JUVENILE STATUS 
PURSUANT TO 8 U.S.C. § 1101(a)(27)(J) 
 

 CHILD NAME, by and through ATTORNEY NAME, MOVES THE COURT for an 

order to be used by CHILD NAME as the basis for applying for lawful permanent residence 

status in the United States of America as a special immigrant juvenile as defined by 8 USC § 

1101 (a)(27)(J).  This will allow the child to apply for naturalization and enjoy the benefits and 

protections of United States citizenship. 

This motion is based upon the points and authorities set forth below and the attached 

affidavit, which is incorporated by this reference herein. 

POINTS AND AUTHORITIES 

 This motion is filed pursuant to 8 USC § 1101 to meet the requirements of 8 USC § 1101 

(a)(27)(J) by making specific findings for this child, who is an immigrant in the United States in 

accordance with the following: 

(i) who has been declared dependent on a juvenile court located in the United States or 

whom such a court has legally committed to, or placed under the custody of, an agency or 

department of a State and who has been deemed eligible by that court for long-term foster care 

due to abuse, neglect, or abandonment;  
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(ii) for whom it has been determined in administrative or judicial proceedings that it 

would not be in the alien’s best interest to be returned to the alien’s or parent’s previous country 

of nationality or country of last habitual residence. 

 DATED this ___ day of ______________, 2019. 
 
 Respectfully submitted, 
 
 
 
 _________________________________________ 
 ATTORNEY NAME, OSB #BAR NO 
 Of Attorneys for CHILD NAME 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

 
FOR COUNTY COUNTY 

 
Juvenile Department 

 
In the Matter of 
 
CHILD NAME, 
 
A Child. 

Case No.  CASE NO 
 
AFFIDAVIT IN SUPPORT OF MOTION FOR 
ORDER REGARDING MINOR’S 
ELIGIBILITY FOR SPECIAL IMMIGRANT 
JUVENILE STATUS PURSUANT TO 8 
U.S.C. § 1101(a)(27)(J) 

 
STATE OF OREGON ) 
    )  ss. 
County of COUNTY  ) 

 I, ATTORNEY NAME, being first duly sworn, depose and say that: 

1. 

 I am an attorney representing CHILD NAME, 

2. 

Based upon my review the file and discussions with my client, I believe the following 

facts are true and correct and support this motion: 

A. The child was made a ward of the COUNTY County Juvenile Court by prior court 

order, dated DATE. 

B. The child, CHILD NAME, was born on DATE OF BIRTH, in 

CITY/STATE/COUNTRY OF BIRTH. 

C. The child is unmarried. 

D. The child is the natural child of the mother, MOTHER NAME, and father, 

FATHER NAME, who are both citizens of COUNTRY.  Mother’s and father’s whereabouts are 

unknown.  Both parents have abandoned the child.   
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E. The child was brought to the United States of America unlawfully by his 

parents on DATE OF ENTRY INTO US, when the child was YEARS years of age.   

F. The child is currently present in the United State of America without 

lawful immigration status. 

G. The child was made a ward of the court because CIRCUMSTANCES 

SURROUNDING HOW CHILD CAME INTO CARE (DV, NEGLECT).   

H. The child is eligible, and continues to be eligible, for long-term foster care 

as a result of the neglect and abandonment he suffered.   

I. The child suffered abuse in that CIRCUMSTANCES SURROUNDING 

HOW CHILD CAME INTO CARE.   

J. The child has been and remains a ward of this Court and continues in the 

custody, care, and guardianship of DHS.   

K. Reunification with the parents is not viable due to their neglect and 

abandonment of the child.  The parents abandoned the child in the United States of America and 

there are no known relatives able or willing to care for him in HOME COUNTRY.   

L. The child is being cared for by non-relatives in the United States of 

America, and that placement is intended to be permanent.   

M. It is not in the best interests of the child that he be returned to COUNTRY, 

his country of nationality, or to the country of his last habitual residence, or his parents’ country 

of nationality or country of last habitual residence, because of his age and lack of appropriate 

family members there to guarantee his safety.   

/// 

/// 

/// 

/// 

/// 
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N. It is in the best interests of CHILD NAME, a child, to remain in the 

United States of America, where he has lived for many years and has begun to make a new life 

for himself.   

DATED this ___ day of __________________, 2019. 
 
 
 ______________________________________ 
 ATTORNEY NAME, OSB #BAR NO 
 Assistant Attorney General 
  
 
 SUBSCRIBED AND SWORN to before me this ___ day of ______________, 2019. 
 
 
 
  ________________________________________ 
  Notary Public for Oregon 
  My Commission expires:______ 
 
 



Chapter 5C—Special Immigration Juvenile Status; Lawful Permanent Residence

 5C–8Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt



Chapter 5C—Special Immigration Juvenile Status; Lawful Permanent Residence

 5C–9Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

 

Page 1 –ORDER REGARDING MINOR’S ELIGIBILITY FOR SPECIAL IMMIGRANT JUVENILE 
STATUS PURSUANT TO 8 U.S.C. § 1101(a)(27)(J)  

 9382236-v1 
  

 
 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

 
 
 
 
 
 
 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
 

FOR COUNTY COUNTY 
 

Juvenile Department 
 

In the Matter of 
 
CHILD NAME, 
 
A Child. 

Case No. CASE NO 
 
ORDER REGARDING MINOR’S 
ELIGIBILITY FOR SPECIAL IMMIGRANT 
JUVENILE STATUS PURSUANT TO 8 
U.S.C. § 1101(a)(27)(J) 
 

THIS MATTER came before the court for hearing on theMotion for Order Regarding 

Minor’s Eligibility for Special Immigrant Juvenile Status Pursuant to 8 U.S.C. § 1101(a)(27)(J).  

 The court, being fully advised, hereby FINDS that: 

1. This Court has jurisdiction under Oregon law to make judicial determinations 

about the custody and care of juveniles within the meaning of Section 101(a)(27)(J) of the 

Immigration and Nationality Act, 8 U.S.C. § 1101(a)(27)(J)(i) and 8 C.F.R. § 204.11(a), (c). 

2. This Court has exercised jurisdiction over CHILD NAME who is under 18 years 

of age and unemancipated, and thereby qualifies as a juvenile under the laws of the State of 

Oregon.   

3. The child was made a ward of the COUNTY County Juvenile Court on DATE OF 

WARDSHIP.  The child remains under this Court’s jurisdiction. 

4. The child, CHILD NAME, was born DATE OF BIRTH in 

CITY/STATE/COUNTRY OF BIRTH.   

5. The child is unmarried. 

6. The child is the natural child of the mother, MOTHER NAME, and father, 

FATHER NAME, who are both citizens of COUNTRY.  Both parents have abandoned the child 



Chapter 5C—Special Immigration Juvenile Status; Lawful Permanent Residence

 5C–10Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

 

Page 2 –ORDER REGARDING MINOR’S ELIGIBILITY FOR SPECIAL IMMIGRANT JUVENILE 
STATUS PURSUANT TO 8 U.S.C. § 1101(a)(27)(J)  

 9382236-v1 
  

 
 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

in the United States.   

7. The child was brought to the United States of America unlawfully by his parents 

on DATE OF US ENTRY, when the child was YEARS years of age.   

8. The child is currently present in the United States of America without lawful 

immigration status. 

9. The child was made a ward of the court because he was abandoned by both of his 

parents.   

10. The child is eligible for, and continues to be eligible for long-term foster care as a 

result of the neglect and abandonment he suffered.   

11. The child suffered abuse in that CIRCUMSTANCES OF ABUSE (NEGLECT, 

DV).  Father’s whereabouts remain unknown.  Mother’s whereabouts are also unknown. 

12. The child has been and remains a ward of this Court and continues in the custody, 

care, and guardianship of DHS.   

13. Reunification of the child with his parents is not viable due to their abuse of the 

child.   Parents abandoned him in the United States of America and there are no known and 

eligible relatives able or willing to care for him in COUNTRY.   

14. The child is being cared for by non-relatives in the United States of America, and 

that placement is intended to be permanent.   

15. It is not in the best interests of the child that he be returned to COUNTRY, his 

country of nationality, or to the country of his/her last habitual residence or his parents’ country 

of nationality or country of last habitual residence, because of his age and lack of appropriate 

family members there to guarantee his safety.   

16. It is in the best interests of the child to remain in the United States of America, 

where he has lived for many years and has begun to make a new life for himself.  

Therefore it is hereby ORDERED:   

1. This Court has jurisdiction in this matter. 
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2. CHILD NAME remains within this Court’s jurisdiction and shall continue to be a 

ward of the Court and committed to the custody, care and guardianship of DHS. 

3.   Reunification with CHILD NAME parents is not a viable due to their neglect and 

abandonment of the child. 

4.   It is not in CHILD NAME best interest to be returned to his or his parents’ 

previous country of nationality or country of last habitual residence, to wit:  COUNTRY.  It is in 

CHILD NAME best interest to remain in the United States of America. 

 5.  The Oregon Department of Human Services is authorized to disclose a copy of this 

Order as necessary to resolve CHILD NAME immigration status. 

 
 
 
 
 ________________________________________ 
  
 
 
Submitted by: 
 
ATTORNEY NAME, OSB #BAR NO 
Of Attorneys for CHILD NAME
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CERTIFICATE OF SERVICE 

 I certify that on January             , 2019, I served the foregoing Motion for Order  

Regarding Minor’s Eligibility for Special Immigrant Juvenile Status Pursuant to 8 U.S.C. § 

1101(a)(27)(J), Affidavit in Support of Motion and proposed Order Regarding Minor’s 

Eligibility for Special Immigrant Juvenile Status Pursuant to 8 U.S.C. § 1101(a)(27)(J) by 

facsimile delivery, a true, exact and full copy thereof to: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 _______________________________________ 
 ATTORNEY NAME, OSB #BAR NO 
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So Shines A Good Deed In a Weary World: Taking care of ourselves when faced 
with secondary trauma 

OSB Juvenile Law Section 
February 1, 2019 

Kyra Hazilla 
kyrah@oaap.org (503)226-1057 

khazilla@mpdlaw.com (503)273-8214 
 

Name it to Tame it: 
o Compassion Fatigue (Figley) 
o Trauma exposure response (Lipsky and Conte) 
o Vicarious Traumatization (Pearlman and Saakvitne) 
o Empathic Strain (Conte) 
o Secondary Trauma or Secondary Traumatic Stress Disorder  

“The transformation of the inner experience of the [helper] 
that comes about as a result of empathetic engagement with 
clients’ trauma.” This results in a profound change in world-
view that is both cumulative and permanent, and evident in 
helper’s professional and personal life.  

-Pearlman 
Distinguishing Burnout  
Who is affected? 

o Personal Risk Factors 
o Inevitability of the trauma exposure response 
o Organizational/System-related Risk Factors 

Managing Vicarious Trauma with the ABC’s  
o Coping with Trauma 
o Transforming Trauma 

Moving from Survival to Growth 
o Compassion Satisfaction 
o Vicarious Resilience 
o Engagement 
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Resources 
Trauma Informed Oregon: https://traumainformedoregon.org 

The Sanctuary Model: http://sanctuaryweb.com/ 

Burnout in mental health professionals: A systematic review and meta-analysis of 
prevalence and determinants: 
https://www.researchgate.net/publication/326010444_Burnout_in_mental_helat 
h_professionals_A_systematic_review_and_meta-
anaysis_of_prevalence_and_determinants 

Trauma Stewardship : Lipsky, Laura van Dernoot.Burk, Connie.Trauma 
Stewardship: An Everyday Guide To Caring For Self While Caring For Others. San 
Francisco, CA : Berrett-Koehler Publishers, ©2009.  

Headington Institute: www.headington-institute.org 

https://www.researchgate.net/publication/326010444_Burnout_in_mental_helath_professionals_A_systematic_review_and_meta-anaysis_of_prevalence_and_determinants
https://www.researchgate.net/publication/326010444_Burnout_in_mental_helath_professionals_A_systematic_review_and_meta-anaysis_of_prevalence_and_determinants
https://www.researchgate.net/publication/326010444_Burnout_in_mental_helath_professionals_A_systematic_review_and_meta-anaysis_of_prevalence_and_determinants
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CCAARRIINNGG FFOORR YYOOUURRSSEELLFF IINN TTHHEE FFAACCEE OOFF DDIIFFFFIICCUULLTT WWOORRKK
Our work can be overwhelming. Our challenge is to maintain our resilience so 

that we can keep doing the work with care, energy, and compassion.  

1100 tthhiinnggss ttoo ddoo ffoorr eeaacchh ddaayy
1. Get enough sleep. 

2. Get enough to eat. 

3. Do some light exercise.  

4. Vary the work that you do. 

5. Do something pleasurable. 

6. Focus on what you did well. 

7. Learn from your mistakes. 

8. Share a private joke. 

9. Pray, meditate or relax. 

10. Support a colleague. 

FFoorr mmoorree IInnffoorrmmaattiioonn sseeee yyoouurr ssuuppeerrvviissoorr aanndd
vviissiitt wwwwww..ppssyycchhoossoocciiaall..oorrgg oorr wwwwww..pprrooqqooll..oorrgg

Beth Hudnall Stamm, Ph.D., ProQOL.org and Idaho State University
Craig Higson-Smith, M.A., South African Institute of Traumatic Stress 
Amy C. Hudnall, M.A., ProQOL.org and Appalachian State University

Henry E. Stamm, Ph.D., ProQOL.org

SSWWIITTCCHHIINNGG OONN AANNDD OOFFFF

It is your empathy for others helps you do this work. It is vital to take good care 
of your thoughts and feelings by monitoring how you use them. Resilient workers 
know how to turn their feelings off when they go on duty, but on again when 
they go off duty. This is not denial; it is a coping strategy. It is a way they get 
maximum protection while working (switched off) and maximum support while 
resting (switched on). 

HHooww ttoo bbeeccoommee bbeetttteerr aatt sswwiittcchhiinngg oonn aanndd ooffff

1. Switching is a conscious process. Talk to yourself as you switch. 

2. Use images that make you feel safe and protected (switch off) or 
connected and cared for (switch on) to help you switch. 

3. Find rituals that help you switch as you start and stop work. 

4. Breathe slowly and deeply to calm yourself when starting a tough job. 

We encourage you to copy and share this card. This is a template for making the pocket cards. You may 
make as many copies as you like. We have heard from some organizations that they have made 
thousands of copies. Some people find that it is helpful to laminate the cards for long-term use. The 
ProQOL helper card may be freely copied as long as (a) author is credited, (b) no changes are 
made other than those authorized below, and (c) it is not sold.  
www.proqol.org
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PROFESSIONAL QUALITY OF LIFE SCALE (PROQOL) 

COMPASSION SATISFACTION AND COMPASSION FATIGUE  
 (PROQOL) VERSION 5 (2009) 

When you [help] people you have direct contact with their lives. As you may have found, your compassion for those you 
[help] can affect you in positive and negative ways. Below are some questions about your experiences, both positive and 
negative, as a [helper]. Consider each of the following questions about you and your current work situation. Select the 
number that honestly reflects how frequently you experienced these things in the last 30 days.  

1=Never 2=Rarely 3=Sometimes 4=Often 5=Very Often 
 

 1.  I am happy.  
 2.  I am preoccupied with more than one person I [help].  
 3.  I get satisfaction from being able to [help] people.  
 4.  I feel connected to others.  
 5.  I jump or am startled by unexpected sounds.  
 6.  I feel invigorated after working with those I [help].  
 7.  I find it difficult to separate my personal life from my life as a [helper].  
 8.  I am not as productive at work because I am losing sleep over traumatic experiences of a person I 

[help].   
 9.  I think that I might have been affected by the traumatic stress of those I [help].  
 10.  I feel trapped by my job as a [helper].  
 11.   Because of my [helping], I have felt "on edge" about various things.  
 12.  I like my work as a [helper].  
 13.  I feel depressed because of the traumatic experiences of the people I [help].  
 14.  I feel as though I am experiencing the trauma of someone I have [helped]. 
 15.  I have beliefs that sustain me.  
 16.  I am pleased with how I am able to keep up with [helping] techniques and protocols.  
 17.  I am the person I always wanted to be.  
 18.  My work makes me feel satisfied.  
 19.  I feel worn out because of my work as a [helper].  
 20.  I have happy thoughts and feelings about those I [help] and how I could help them.  
 21.  I feel overwhelmed because my case [work] load seems endless.  
 22.  I believe I can make a difference through my work.  
 23.  I avoid certain activities or situations because they remind me of frightening experiences of the 

people I [help].  
 24.  I am proud of what I can do to [help].  
 25.  As a result of my [helping], I have intrusive, frightening thoughts.  
 26.  I feel "bogged down" by the system.  
 27.  I have thoughts that I am a "success" as a [helper].  
 28.  I can't recall important parts of my work with trauma victims.  
 29.  I am a very caring person.  
 30.  I am happy that I chose to do this work. 
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YOUR SCORES ON THE PROQOL: PROFESSIONAL QUALITY OF LIFE SCREENING 

Based on your responses, place your personal scores below. If you have any concerns, you should discuss them with a 
physical or mental health care professional. 

 

Compassion Satisfaction _____________ 
Compassion satisfaction is about the pleasure you derive from being able to do your work well. For example, you may feel 
like it is a pleasure to help others through your work. You may feel positively about your colleagues or your ability to 
contribute to the work setting or even the greater good of society. Higher scores on this scale represent a greater 
satisfaction related to your ability to be an effective caregiver in your job. 

The average score is 50 (SD 10; alpha scale reliability .88). About 25% of people score higher than 57 and about 25% of 
people score below 43. If you are in the higher range, you probably derive a good deal of professional satisfaction from 
your position. If your scores are below 40, you may either find problems with your job, or there may be some other 
reason—for example, you might derive your satisfaction from activities other than your job. 

 

Burnout_____________ 
Most people have an intuitive idea of what burnout is. From the research perspective, burnout is one of the elements of 
Compassion Fatigue (CF). It is associated with feelings of hopelessness and difficulties in dealing with work or in doing your 
job effectively. These negative feelings usually have a gradual onset. They can reflect the feeling that your efforts make no 
difference, or they can be associated with a very high workload or a non-supportive work environment. Higher scores on 
this scale mean that you are at higher risk for burnout. 

The average score on the burnout scale is 50 (SD 10; alpha scale reliability .75). About 25% of people score above 57 and 
about 25% of people score below 43. If your score is below 43, this probably reflects positive feelings about your ability to 
be effective in your work. If you score above 57 you may wish to think about what at work makes you feel like you are not 
effective in your position. Your score may reflect your mood; perhaps you were having a “bad day” or are in need of some 
time off. If the high score persists or if it is reflective of other worries, it may be a cause for concern. 

 

Secondary Traumatic Stress_____________ 
The second component of Compassion Fatigue (CF) is secondary traumatic stress (STS). It is about your work related, 
secondary exposure to extremely or traumatically stressful events. Developing problems due to exposure to other’s 
trauma is somewhat rare but does happen to many people who care for those who have experienced extremely or 
traumatically stressful events. For example, you may repeatedly hear stories about the traumatic things that happen to 
other people, commonly called Vicarious Traumatization. If your work puts you directly in the path of danger, for example, 
field work in a war or area of civil violence, this is not secondary exposure; your exposure is primary. However, if you are 
exposed to others’ traumatic events as a result of your work, for example, as a therapist or an emergency worker, this is 
secondary exposure. The symptoms of STS are usually rapid in onset and associated with a particular event. They may 
include being afraid, having difficulty sleeping, having images of the upsetting event pop into your mind, or avoiding things 
that remind you of the event. 

The average score on this scale is 50 (SD 10; alpha scale reliability .81). About 25% of people score below 43 and about 
25% of people score above 57. If your score is above 57, you may want to take some time to think about what at work may 
be frightening to you or if there is some other reason for the elevated score. While higher scores do not mean that you do 
have a problem, they are an indication that you may want to examine how you feel about your work and your work 
environment. You may wish to discuss this with your supervisor, a colleague, or a health care professional. 

  



Chapter 6—So Shines a Good Deed in a Weary World: Combating Compassion Fatigue

 6–7Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

© B. Hudnall Stamm, 2009-2012. Professional Quality of Life: Compassion Satisfaction and Fatigue Version 5 (ProQOL).  www.proqol.org. This test 
may be freely copied as long as (a) author is credited, (b) no changes are made, and (c) it is not sold. Those interested in using the test should visit 
www.proqol.org to verify that the copy they are using is the most current version of the test. 3 

WHAT IS MY SCORE AND WHAT DOES IT MEAN? 

In this section, you will score your test so you understand the interpretation for you. To find your score on each section, 
total the questions listed on the left and then find your score in the table on the right of the section. 
 

Compassion Satisfaction Scale 

Copy your rating on each of these 
questions on to this table and add 
them up. When you have added then 
up you can find your score on the 
table to the right. 

  3.  ____ 
  6.  ____ 
12.  ____ 
16.  ____ 
18.  ____ 
20.  ____ 
22.  ____ 
24.  ____ 
27.  ____ 
30.  ____ 

Tota l :  _____ 

    
 The sum  

of my 
Compassion 
Satisfaction 
questions is 

So My 
Score 
Equals 

And my 
Compassion 
Satisfaction 

level is 

 
22 or less 43 or less Low 

 Between 
23 and 41 

Around 50 Average 

 
42 or more 57 or more High 

 
 

Burnout Scale    

On the burnout scale you will need to
take an extra step. Starred items are
“reverse scored.” If you scored the
item 1, write a 5 beside it. The reason
we ask you to reverse the scores is
because scientifically the measure
works better when these questions
are asked in a positive way though
they can tell us more about their
negative form. For example, question
1. “I am happy” tells us more about

the effects
of helping
when you
are not
happy so
you reverse
the score 

You 
Wrote 

Change 
to 

 5 
2 4 
3 3 
4 2 
5 1 

  *1.  ____ =  ____ 
  *4.  ____ =  ____ 
    8.  ____ 
  10.  ____ 
 *15.  ____ =  ____ 
 *17.  ____ =  ____ 
  19.  ____ 
  21.  ____ 
  26.  ____ 
 *29.  ____ =  ____ 

Tota l :  _____ 

   
The sum of 
my Burnout 
Questions is 

So my 
score 
equals 

And my 
Burnout 
level is 

22 or less 43 or less Low 

Between 23  
and 41 

Around 50 Average 

42 or more 57 or more High 

   

 

Secondary Traumatic Stress Scale 
Just like you did on Compassion 
Satisfaction, copy your rating on each of 
these questions on to this table and add 
them up. When you have added then up 
you can find your score on the table to 
the right. 

  2.  ____ 
  5.  ____ 
  7.  ____ 
  9.  ____ 
11.  ____ 
13.  ____ 
14.  ____ 
23.  ____ 
25.  ____ 
28.  ____ 

Tota l :  _____ 

    
 The sum of 

my 
Secondary 
Trauma 
questions is 

So My 
Score 
Equals  

And my 
Secondary 
Traumatic 
Stress level 
is 

 
22 or less  43 or less  Low 

 Between 23 
and 41  

Around 50  Average 

 
42 or more  57 or more  High 
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Self-Care Inventory 

How frequently do I do the following? 

0 1 2  3 
Never  Rarely  Sometimes Often 

Physical Self-Care 
_____ Eat regularly (e.g., breakfast, lunch, & dinner)
_____ Eat healthy foods 
_____ Exercise regularly (3 times per week) 
_____ Get enough sleep 
_____ Preventative medical care 
_____ Medical care when needed 
_____ Take time off work when sick 
_____ Get massages 
_____ Dance, swim, walk, run, play sports, sing, or do other physical activity you enjoy 
_____ Take time to be sexual 
_____ Take vacations 

Psychological Self-Care 
_____ Decrease stress in your life 
_____ Make time away from demands 
_____ Write in a journal 
_____ Read literature that is unrelated to work 
_____ Do something at which you are not an expert or in charge 
_____ Let others know different aspects of you 
_____ Be curious 
_____ Say no to extra responsibilities 

Emotional Self Care
_____ Connect with others whose company you enjoy 
_____ Stay in contact with the people that matter in your life 
_____ Love yourself 
_____ Laugh 
_____ Cry
_____ Play with animals 
_____ Play with children 
_____ Identify comforting activities, objects, people, relationships, places and seek them 

Spiritual Self-Care 
_____ Spend time in nature 
_____ Find spiritual connection or community 
_____ Cherish optimism and hope 
_____ Be open to not knowing 
_____ Sing 
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_____ Pray
_____ Spend time with children 
_____ Be open to inspiration 
_____ Have gratitude 
_____ Meditate
_____ Listen to music 
_____ Engage in artistic activity 
_____ Yoga 
_____ Have experiences of awe 
_____ Be mindful of what is happening in your body and around you 
_____ Make meanings from the difficult periods 
_____ Seek truth 

Workplace or Professional Self-Care 
_____ Take time to eat lunch 
_____ Take time to connect with co-workers 
_____ Make quiet time to complete tasks 
_____ Identify projects or tasks that are exciting/rewarding 
_____ Set limits with clients and colleagues 
_____ Balance your workload so that you are not "overwhelmed" 
_____ Arrange your workspace so that it is comfortable and comforting 
_____ Get regular supervision and consultation 
_____ Negotiate for your needs (benefits, pay raise) 
_____ Have a peer support group 

Adapted from “Compassion Fatigue Prevention and Resiliency,”J. Eric Gentry, PhD, LHC, and from “Risking 
Connection: A Training Curriculum for Working with Survivors of Childhood Sexual Abuse,” Saakvitne, K.W., Gamble, S., 
Pearlman, L.A., Lev, B.T. (2000). Baltimore, MD: Sidran Press.
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So Shines A Good Deed In a Weary 
World:

Taking care of ourselves when faced with 
secondary trauma

OSB Juvenile Law Section
February 1, 2019

Kyra Hazilla

Introduction

• Oregon Attorney Assistance Program
– Free, voluntary, and CONFIDENTIAL!
– Group and Individual Support and CLE’s for bar 

groups and law firms (public, private, small, large).
– NOT “The Bar.”
– Call for yourself, call for your friends, call for 

consultation.

• Metropolitan Public Defender
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Attending to our trauma makes us 
better lawyers

Roadmap

• Settling in
• What is compassion fatigue?
• Can we prevent it?
• Why does it happen?
• What do we do about it?

– Vicarious Trauma ABC’s

• Good news!
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Talk to each other

Putting a name to our experience

• Compassion Fatigue (Figley)
• Trauma exposure response (Lipsky and Conte)
• Vicarious Traumatization (Pearlman and 

Saakvitne)
• Empathic Strain (Conte)
• Secondary Trauma or Secondary Traumatic 

Stress Disorder 
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Definition

- Transformation of the helper’s inner 
experience resulting from empathic engagement 
with the clients’ trauma material.
- Profound change in world-view,
- Cumulative and permanent,
- Evident in helper’s professional and personal 

life. 
- Pearlman

Trauma Stewardship, van Dernoot Lipsky 
and Burk
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Trauma Exposure or Burnout?
• Burnout affects professionals who work with 

other people in challenging situations. It is 
characterized by:
– Emotional, physical and cognitive exhaustion,
– Disengagement from work,
– A negative and cynical attitude towards people, 

and
– A diminished sense of personal accomplishment.

Burnout

• Not caused by exposure to trauma but by job 
factors such as limited autonomy, work 
overload and low satisfaction.

• A rigid and reactive work environment can 
contribute to employee burnout (this one of 
the ways it relates to trauma).
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Who’s at risk for secondary trauma

• EVERYONE
• Increased affects for:

– People with trauma history (ACEs)
– Women (because of trauma history and emotional 

labor falling disproportionately on women)
– People with lots of empathy
– Perfectionists
– People experiencing personal or professional stressors
– People exposed to children’s trauma

ACEs

• Adverse Childhood Experiences Study (Kaiser 
and CDC).
– Childhood trauma increases likelihood of 

physical/medical issues.
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Why does this happen to us?

Roots of Secondary Trauma
“The root of compassion fatigue in health and 
human service agencies is the resistance to feeling. 
Without tools to non-judgmentally accept, 
understand, and create space around the emotions 
and sensations that arise at work (guilt, 
hopelessness, fear, resentment), resistance to these 
natural feelings is continually reinforced. The 
resistance to, or effort to shut off or escape from 
these visceral emotional experiences is what leads 
to compassion fatigue and the erosion of 
empathetic communication.” – Jones, TIMBO White 
Paper
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Mirror Neurons

Mirror neurons

• Physical pain
• Motor movements
• Emotional pain
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What Does Trauma Do
To Our Brains?

Trauma in our Brain

• Trauma rewires our brain and our stress 
response system in our body to keep us safe.
– Trauma lowers the threshold for the defensive 

systems.
– Neutral Interactions are threatening.
– Defensive reactions instead of social engagement.
– Keeps us from co-regulating.
– Makes us much more likely to flip our lids.
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Handy Model of the Brain

Universal Precautions

• Have all people accused of crimes experienced 
trauma?

• Have all parents and children involved in 
dependency cases experienced trauma?

• Have all of our colleagues and opposing 
counsel experienced trauma?
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Can we prevent it?

• Can we prevent our clients from experiencing 
trauma?

• Can we prevent ourselves from being exposed 
to traumatized people, trauma material or 
traumatizing systems?

• Can we mitigate the harm that trauma 
exposure causes us?

Awareness

• Trauma is ubiquitous as is vicarious trauma
• Question is not “if” but “how” we are affected
• Self-Awareness check

– What does my body feel like right now?
– What am I being exposed to?
– How am I responding?

• Grounding techniques
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Five Senses
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Measuring How We Are Doing: The 
Professional Quality of Life Scale 

(ProQOL)
• It is free and there’s a copy in your materials
• A 30 item self report measure of the positive 

and negative aspects of caring
• The ProQOL measures Compassion 

Satisfaction and Compassion Fatigue 
• Compassion Fatigue has two subscales

– Burnout
– Secondary Trauma

www.proqol.org

Investigating ourselves

• “Maintaining compassion for ourselves and 
others is of paramount importance as we 
explore our trauma exposure response.” 

Trauma Stewardship

• Be curious
• Be gentle
• Use humor
• Appreciate the protective part
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Resiliency Planning

• Individual, personally
– The ProQOL can help you plan where to put your 

energy to increase our resilience
• Organizational planning

– Can help organizations find ways to maximize the 
positive aspects and reduce the negative aspects of 
helping

• Supportive Supervision
– The ProQOL can be used as information for 

discussions

www.proqol.org

Trauma Ripples
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Traumatized Organizations

• Why and how do organizations behave like 
traumatized people?

Parallel Process

-Sandra Bloom, Parallel Process 
Sanctuary Model
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Organizational Trauma

• Organizations/systems have the potential to 
mitigate or exacerbate the effects of trauma 
exposure for all the workers and by extension 
the clients.

• Trauma Stewardship

Traumatized Organizations
• Chronic hyperarousal

– High tension, tightly wound
– Highly reactive, punitive, controlling
– Organizational lizard brain

• Loss of emotional management
– Emotional contagion

• Impaired problem-
solving

• Rigidity

– Restoring Sanctuary, 
Bloom and Farragher
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Protective Measures

• “When people perceive their organizations to 
be supportive, they experience lower levels of 
vicarious trauma.” (Jansen)

How to Create Safety in a Traumatized 
Organization?

• Become rigorously trauma-responsive and 
attend to physical and emotional safety.
– Do staff feel physically safe? Provide services 

outside the office?
– In relationships with supervisors do staff feel 

supported?
– Do staff feel comfortable bringing concerns, 

vulnerability and emotional responses to 
supervisors?

• Sanctuary Model



Chapter 6—So Shines a Good Deed in a Weary World: Combating Compassion Fatigue

 6–30Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt

Trauma-Responsiveness

• More than trauma-informed.
• Proactive approach to mitigate retraumatizing

traumatized people.
• Corrective emotional experiences.

Co-regulating
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Balance

• Work/work balance
– Variety between demanding and uncomplicated work

• Work/Life balance
– Breaks (daily, weekly, monthly, yearly)
– Time away from work for life’s activities:

• Sleep
• Exercise
• Diet
• Attention to our coping strategies
• Fun

Coping with Secondary Trauma
• Strategies for intense times:

– Escape 
– Rest
– Play

Headington Institute
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Tapping in to Resilience

• Strive for awareness and balance
– When you’ve reached your trauma quotient, don’t 

consume more in your down time.
- Take care of yourself on purpose.

Double benefit, enjoy that phone call
to a friend and enjoy the satisfaction of
Intentional self-care.
If using an avoidance strategy, 
Appreciating that in the moment.

Transforming Secondary Trauma

• Nurturing a sense of hope and meaning
– Reflection (journaling, prayer, meditation)
– Mindfulness and gratitude practices
– Reminders of what gets you through (note from 

client, drawing from child)
– Challenging cynicism
– Focusing on personal growth
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Trauma Stewardship Activity
• Before starting your workday, take a moment 

to stand completely still and ask yourself “why 
am I doing what I am doing?” Once you hear 
your answer, remind yourself that you are 
making a choice to do this work and 
acknowledge both the responsibility and 
freedom that entails.

Connection
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What we offer each other

• We can ground each other by checking in with 
our physical body or the physical space.
– “That fleece looks so cozy! Is it warm?”
– “It sure is dark outside, do you think that cloud is 

going to pour?”
– “Whoa, these bar center chairs sure are 

comfortable!”
– Pause and take a deep breath (it’s contagious).

Microculture

• It is critical to create a community where the 
our chosen culture nurtures us by reflecting 
different values than the community at large.

• Pick your people to provide:
– Encouragement
– Accountability

– Trauma Stewardship
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Is there any good news?

• Many of the strategies to address the trauma 
exposure response are great things to do!

• In addition to proactively engaging in activities 
that you enjoy and that are good for you, we 
experience some direct benefits from working 
with people overcoming challenges.

• Turn back to ProQOL and CS score

Compassion Satisfaction and Vicarious 
Resilience
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Compassion Satisfaction

• The positive aspects of helping
– Pleasure and satisfaction derived from working in 

helping, care giving systems
• May be related to 

– Providing care
– To the system
– Work with colleagues
– Beliefs about self
– Altruism

• www.proqol.org

Moving from Survival to Growth
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Engagement

• The opposite of burnout.
• Persistent, positive affective-motivational 

state of contentment.
– Characterized by high level of energy, vigor, 

dedication and absorption.

• Engagement groups facilitate this process.

Fostering healing
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Aspirations

• Every interaction a client has with us and the 
systems surrounding them can:
– Create new traumatic experiences;
– Reactivate previous trauma;
– Foster connectedness, safety and emotional 

regulation.

• Every interaction we have with each other has 
that same potential.

Compassion does not fatigue
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Questions?

Resources
• Trauma Informed Oregon: 

https://traumainformedoregon.org
• The Sanctuary Model: http://sanctuaryweb.com/
• Burnout in mental health professionals: A systematic 

review and meta-analysis of prevalence and 
determinants: 
https://www.researchgate.net/publication/326010444_B
urnout_in_mental_helath_professionals_A_systematic_r
eview_and_meta-
anaysis_of_prevalence_and_determinants/download

• Trauma Stewardship (2009), van Dernoot Lipsky and Burk
• www.headington-institute.org

https://www.researchgate.net/publication/326010444_Burnout_in_mental_helath_professionals_A_systematic_review_and_meta-anaysis_of_prevalence_and_determinants
https://www.researchgate.net/publication/326010444_Burnout_in_mental_helath_professionals_A_systematic_review_and_meta-anaysis_of_prevalence_and_determinants
https://www.researchgate.net/publication/326010444_Burnout_in_mental_helath_professionals_A_systematic_review_and_meta-anaysis_of_prevalence_and_determinants
https://www.researchgate.net/publication/326010444_Burnout_in_mental_helath_professionals_A_systematic_review_and_meta-anaysis_of_prevalence_and_determinants


Chapter 6—So Shines a Good Deed in a Weary World: Combating Compassion Fatigue

 6–40Charlie and the Juvenile Law Factory: Avoiding the Conveyor Belt


	Schedule
	Faculty
	Chapter 1
	Presentation Slides: The Golden Ticket: Crafting a Family Plan as an Alternative to DHS Involvement

	Chapter 2
	Procedural Justice in Juvenile Court Cases: Why It Matters
	Presentation Slides: Procedural Justice in Juvenile Court Cases: Why It Matters
	“My Name Is Not ‘Respondent Mother’: The Need for Procedural Justice in Child Welfare Cases” by Vivek S. Sankaran


	Chapter 3
	Presentation Slides: Identifying and Addressing Child Sex Trafficking

	Chapter 4A
	Appellate Decisions in Juvenile Dependency Cases: February 1, 2018–January 4, 2019
	Jurisdiction
	Disposition and Other Related Decisions
	Post-Judgment Motions
	Justiciability
	Permanency
	Guardianship
	Termination of Parental Rights


	Chapter 4B
	Appellate Update: February 1, 2018–January 4, 2019
	Supreme Court
	Permanency

	Court of Appeals
	Jurisdiction
	Disposition
	Permanency
	Guardianship
	Termination of Parental Rights
	Uniform Child Custody Jurisdiction and Enforcement Act



	Chapter 4C
	Appellate Update Supplemental Material

	Chapter 5A
	Special Immigrant Juvenile Status: Juvenile Court Jurisdiction
	Case Summaries
	Sample Petition
	Sample Judgment; Findings Regarding Special Immigrant Juvenile Status
	Sample Child’s Memorandum of Law Regarding Juvenile Court Jurisdiction


	Chapter 5B
	Representing Noncitizens Accused of Crimes
	Presentation Slides: Representing Noncitizens Accused of Crimes
	Oregon Justice Resource Center IRP Intake Instructions
	Immigrant Rights Project Sample IRP Product
	Crimmigration in Oregon: Protecting the Rights of Noncitizen Defendants
	ICE Directive Number 11072.1, Civil Immigration Enforcement Actions Inside Courthouses
	ICE Policy Number 10029.2, Memo re Enforcement Actions at or Focused on Sensitive Locations
	Sample Arrest Warrant
	Sample Warrant for Arrest of Alien
	Sample Warrant of Removal/Deportation


	Chapter 5C
	Special Immigration Juvenile Status; Lawful Permanent Residence
	How Does DHS Assist with Undocumented Clients?
	Issues with Permanency Delays Due to Immigration Applications
	Sample DHS Motion for Order Regarding Minor’s Eligibility for Special Immigrant Juvenile Status Pursuant to 8 U.S.C. § 1101(a)(27)(J)
	Sample Affidavit in Support of Motion for Order Regarding Minor’s Eligibility for Special Immigrant Juvenile Status Pursuant to 8 U.S.C. § 1101(a)(27)(J)
	Sample Order Regarding Minor’s Eligibility for Special Immigrant Juvenile Status Pursuant to 8 U.S.C. § 1101(a)(27)(J)


	Chapter 6
	So Shines a Good Deed in a Weary World: Combating Compassion Fatigue
	So Shines a Good Deed in a Weary World: Taking Care of Ourselves When Faced with Secondary Trauma
	Resources

	PROQOL Pocket Card
	Professional Quality of Life Scale (PROQOL)
	Self-Care Inventory
	Self Care and Lifestyle Balance Inventory
	Presentation Slides: So Shines a Good Deed in a Weary World: Taking Care of Ourselves When Faced with Secondary Trauma



