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SCHEDULE

Presented by Michael Kahn, ReelTime CLE, Charlotte, NC

1:00 Registration

1:15 Wresting with Ethical Dilemmas
How do lawyers cope with the demands of a law practice, family, and life in general while 
maintaining ethical obligations to clients? Using clips from the critically acclaimed 2011 film Win 
Win as a framework for a roundtable discussion with Michael Kahn and local ethics experts, 
examine how the constant stress of overcommitment significantly affects a lawyer’s ability to 
serve clients ethically.
(One 15-minute break will be taken.)

4:30 Adjourn

FACULTY

Michael Kahn, ReelTime CLE, Charlotte, NC. Mr. Kahn holds a J.D. from Dickinson School of Law and 
practiced with the New Jersey Attorney General’s Office for six years. He left the practice of law in 1991 
and was the Assistant Director of Career Services for Tulane University School of Law. Mr. Kahn obtained 
his M. Ed. in Counseling from UNC–Greensboro in 1994 and then became a Licensed Professional 
Counselor in North Carolina. After relocating to Oregon in 2012, he served as an Adjunct Professor 
at Lewis & Clark Graduate School of Education & Counseling and continued his speaking career. 
Mr. Kahn resides in Vancouver, BC, and presents training seminars and workshops on legal ethics, 
grief, wellness, diversity and inclusion, and other topics for attorneys and mental health professionals 
throughout the U.S. and abroad, including for the U.S. Army.
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308 E. Worthington Ave.   /   Charlotte, NC  28203  /   704.996-6208   /   Info@ReelTimeCLE.com   /   www.ReelTimeCLE.com 

Going to the Mat: Practical Steps to Maintaining Your Ethical 
Commitments--Before You Go Down for the Count 

 
 

• Strive for Self-Awareness.  It is beneficial—in fact necessary—for 
attorneys to pay attention to the sources of stress, fear, pressure, or 
compulsions that affect our decision-making.  Consider: 
 
o What are the warning signs that I am under stress, pressure, anxiety or fear?  

What do I do with these emotions or sensations when I realize that they are 
at work?  Is there anyone helpful I can talk to about it? 
 

o Which sources of stress are legitimate, and to be expected in my practice?  
Which ones can I do something about, and how?   
 

o How do I maintain my sense of ethics, integrity, and presence of mind, in the 
face of ordinary stress?  What about in the face of extraordinary stress? 

 
 

• Recognize the cumulative impact of everyday choices: Unethical behavior 
does not usually “appear” out of the blue. Mike Flaherty made a number 
of bad decisions, any one of which could have been made differently with 
less disastrous consequences. The road to unethical and/or unprofessional 
conduct is made up of many small, incremental decisions over time, rather 
than one or two monumental choices.  

 
o Be rigorously ethical with the “small things,” even when you are tempted to 

think “no one will know,” or “no harm, no foul.” 
 

o A good rule of thumb is to “DO WHAT’S HARDER WHEN IT’S 
EASIER”- Untangling one lie or mistake is ultimately simpler than building 
a house of cards--only to see it fall. 
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• Don’t try to fly solo:  Isolation can increase stress and robs us of valuable 

resources that may be available to deal with it well.  Mike Flaherty did well 
to consult his doctor, and he did at least speak with Terry about his 
situation with Leo, Cindy, and Kyle. But when he was considering the 
course of action he took, he did not appear to consult with another attorney 
regarding his available options or the potential consequences of his actions. 

o Find a colleague or mentor that you can trust and ask for feedback on your 
situation. What are you doing, if anything, that might be making things 
worse?  What could you be doing differently?  What are you doing well? 

o If you are in a small firm or solo practice, form connections with other 
similarly situated practitioners, perhaps though a Bar committee or practice 
section. 

o Leverage the resources available from your local or state bar. 

o It may also be helpful to talk about your practice with someone outside the 
legal world as well. A friend, spouse, mentor, spiritual advisor, or counselor 
may see relational dynamics at work that we lawyers assume are just to be 
expected, but in fact may be part of the problem.  

 
• Maintain a healthy perspective:  What we desire (or expect, or demand) 

from the practice of law, or from our lives, will have a big impact on how 
we act, and the kind of person each of us becomes.  It takes some reflection 
to discern what one is really aiming for in a given situation.  It may be 
beneficial to ask yourself the following questions: 
 
o What am I living for? Why do I get up every morning and do what I do? 

Why am I in the practice of law in the first place? What is my definition of 
“happiness?” 
 

o What are my real “core values”?  What principle, or object, or goal, is so 
important in my life that, when I fear losing it, I am more liable to lose my 
ethical moorings?  (What do I spend extra time or money on, when I have it?  
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Or, when I find myself getting angry, what is it that I am wanting but not 
getting, or what is it that I am afraid of losing?) 
 

o What do I truly need to be happy, fulfilled, or OK with myself? What overall 
goal or purpose is informing--or even dictating--my choices? Is it money, 
status, comfort, a sense of control, approval in relationships, or something 
more?  

 
 

• Find, or help create, a healthy work culture:  Mistakes will happen in the 
practice of law, as in life. The culture of a law office is determined in part 
by the reactions to those mistakes. You can’t address what you don’t know, 
and you won’t know what folks are afraid to tell you, often until it is too 
late. Which of the following sounds more like your workplace? Which 
would you prefer? What can you do to bring about that climate? 

 
o Are errors viewed as monumental, frequently blown out of proportion, or 

otherwise handled in a way that is undignifying? Are those who fail shamed, 
privately or publicly?  Do folks know that they’d better “toe the line,” and 
fear the repercussions when they don’t? 
 

o Or are mistakes accepted and understood as a challenge that can be met?  
When people (inevitably) make mistakes, are they given support, 
constructive feedback, and opportunities for improvement? 
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Wrestling With Ethical Dilemmas: 

We Have Met the Enemy… 
 

Getting Into Shape 
 
1. When I feel stress, I can tell because: 

________________________________________________________________________
________________________________________________________________________ 
________________________________________________________________________ 
 

2. The situations/tasks/people that are most likely to cause me stress include: 
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________ 
 

3. The three things most important to me in life are: 
________________________________________________________________________
________________________________________________________________________ 
________________________________________________________________________ 
 
How does my current allocation of time, money, and energy match up to these most 
important parts of my life? 
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________ 
 

4. Given my personality, current employment, and type of practice, I am most vulnerable to 
compromising my ethical principles for the sake of:  
________________________________________________________________________
________________________________________________________________________ 
 

5. In a typical week, how often do I take time to care for my well being (e.g., exercise, 
reading for pleasure, socializing, arts & entertainment, spiritual/religious activities, 
hobbies)?  Is this enough? 
________________________________________________________________________
________________________________________________________________________ 
 

6. One thing I may need to change about my life or my practice based on what we have 
discussed today is: 
________________________________________________________________________ 
________________________________________________________________________ 
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APPENDIX I 

 
Selected Oregon Rules of Professional Conduct 

Implicated by Mike Flaherty’s Actions 

 

RULE 1.1 COMPETENCE 

A lawyer shall provide competent representation to a client. Competent representation requires 
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the 
representation. 

 Application:  When questioned by his wife about serving as a guardian of the 
person, Mike Flaherty admitted that he had never done so before. This may raise 
a flag, at least, with regard to whether he was appropriately mindful of the 
potential conflicts of interest that would arise if he took on the role of guardian.  

 

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY 
BETWEEN CLIENT AND LAWYER  

(a) Subject to paragraphs (b) and (c), a lawyer shall abide by a client's decisions concerning the 
objectives of representation and, as required by Rule 1.4, shall consult with the client as to the 
means by which they are to be pursued. A lawyer may take such action on behalf of the client as 
is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision 
whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether 
the client will testify. 

 
                                              *  *  * 

 
 Application:  Mike knew that Leo Poplar wished to stay in his home, with 
appropriate in-home care, and even represented that to the court; however, he 
then deliberately overrode his client’s stated desire, and placed him in a nursing 
home. 
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RULE 1.4 COMMUNICATION 

(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly 
comply with reasonable requests for information. 
 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation. 

Application:  Mike utterly failed to keep Leo adequately informed about the 
judge’s ruling, or the representations that he made to the court in order to 
procure it.  He certainly did not discuss with Leo that Mike would be paid by 
Leo’s estate, ostensibly for his services as guardian.  Leo’s competency was 
questionable, but it did not appear that he had lost all capacity to comprehend the 
nature of the proceedings. Mike failed to discuss alternative arrangements that 
could have been made for Leo to stay in his home, given his apparently 
substantial financial resources. Also, Mike did not seem to keep Leo at all 
informed about the subsequent conversations with Cindy, nor the deal that he 
later proposed to get her to back off of her potential claims. 

 

RULE 1.6 CONFIDENTIALITY OF INFORMATION 

(a) A lawyer shall not reveal information relating to the representation of a client unless the 
client gives informed consent, the disclosure is impliedly authorized in order to carry out the 
representation or the disclosure is permitted by paragraph (b). 
 
(b) A lawyer may reveal information relating to the representation of a client to the extent the 
lawyer reasonably believes necessary: 
 

(1) to disclose the intention of the lawyer's client to commit a crime and the information 
necessary to prevent the crime; 

(2) to prevent reasonably certain death or substantial bodily harm;  

(3) to secure legal advice about the lawyer's compliance with these Rules; 

(4) to establish a claim or defense on behalf of the lawyer in a controversy between the 
lawyer and the client, to establish a defense to a criminal charge or civil claim against the 
lawyer based upon conduct in which the client was involved, or to respond to allegations in 
any proceeding concerning the lawyer's representation of the client;  

(5) to comply with other law, court order, or as permitted by these Rules; or 
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(6) in connection with the sale of a law practice under Rule 1.17 or to detect and resolve 
conflicts of interest arising from the lawyer’s change of employment or from changes in the 
composition or ownership of a firm. In those circumstances, a lawyer may disclose with 
respect to each affected client the client's identity, the identities of any adverse parties, the 
nature and extent of the legal services involved, and fee and payment information, but only if 
the information revealed would not compromise the attorney-client privilege or otherwise 
prejudice any of the clients. The lawyer or lawyers receiving the information shall have the 
same responsibilities as the disclosing lawyer to preserve the information regardless of the 
outcome of the contemplated transaction. 

(7) to comply with the terms of a diversion agreement, probation, 
conditional reinstatement or conditional admission pursuant to BR 2.10, BR 6.2, BR 
8.7or Rule for Admission Rule 6.15. A lawyer serving as a monitor of another lawyer on 
diversion, probation, conditional reinstatement or conditional admission shall have the same 
responsibilities as the monitored lawyer to preserve information relating to the representation 
of the monitored lawyer’s clients, except to the extent reasonably necessary to carry out the 
monitoring lawyer’s responsibilities under the terms of the diversion, probation, conditional 
reinstatement or conditional admission and in any proceeding relating thereto. 

 

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure 
of, or unauthorized access to, information relating to the representation of a client. 

 
Application:  Mike Flaherty may have revealed his client’s confidences to his 
friend Terry, Leo’s grandson, Kyle, and ultimately, his wife. In particular, it is 
questionable whether Mike would have been permitted to reveal to Cindy that her 
father had executed a will disinheriting her. The will appears to have been drafted 
by a prior attorney, not Mike (who was appointed upon the adjudication of 
incompetency), and so technically the confidential communications may not have 
been made directly to Mike; however, there still may have been portions of Leo’s 
communications that he would have intended Mike to keep confidential, and from 
Cindy in particular, until after his death.  
 
Assuming, for the sake of argument, that the contents of the will were indeed 
confidential, it is clear that Mike did not have Leo’s informed consent to reveal 
confidential communications; in fact, it is doubtful whether Leo could even give 
informed consent, given his adjudication as incompetent. The person charged 
with evaluating the situation on Leo’s behalf and making an informed decision 
about whether to authorize the revelation of confidential information would be, of 
course, the guardian of his person—which in this case is also Mike.  Mike has 
therefore put himself in a position where he cannot objectively determine, on 



 8Wrestling with Ethical Dilemmas

 
behalf of Leo, whether to permit Leo’s attorney (Mike, himself) to disclose the 
contents of Leo’s will to Cindy.   
 
If Mike, in either role, wanted to reveal confidential information to Cindy or her 
attorney, but were uncertain of his authority to do so, he could possibly have 
petitioned the probate court for review of the matter and a determination of what 
would have been in Leo’s best interests. However, thanks to his dishonesty with 
the court, he is trying at all costs (for the sake of self-preservation) to avoid 
having to bring the matter back before the judge, and thus he cannot obtain a 
court’s opinion on the issue. 

 

RULE 1.7 CONFLICT OF INTEREST; CURRENT CLIENTS 

a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 
involves a current conflict of interest. A current conflict of interest exists if: 
 

(1) the representation of one client will be directly adverse to another client;  

(2) there is a significant risk that the representation of one or more clients will be materially 
limited by the lawyer's responsibilities to another client, a former client or a third person or 
by a personal interest of the lawyer; or 

(3) the lawyer is related to another lawyer, as parent, child, sibling, spouse or domestic 
partner, in a matter adverse to a person whom the lawyer knows is represented by the other 
lawyer in the same matter. 

 

(b) Notwithstanding the existence of a current conflict of interest under paragraph (a), a lawyer 
may represent a client if: 
 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and 
diligent representation to each affected client; 

(2) the representation is not prohibited by law; 

(3) the representation does not obligate the lawyer to contend for something on behalf of one 
client that the lawyer has a duty to oppose on behalf of another client; and 

(4) each affected client gives informed consent, confirmed in writing. 

Application:  Mike ended up having a conflict of interest between the interests of 
his client, Leo, and his own personal interests. Having misled the court about his 
intentions with respect to leaving Leo in his home, he was hindered substantially 
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in his ability to advocate for Leo’s best interests once Cindy attempted to assert 
her presumptive right of guardianship. To best serve Leo, given Cindy’s history of 
substance abuse, instability, and questionable motives, Mike’s best move would 
have been to bring the issue before the probate court.  However, he is clearly 
reluctant to do just that (even when Terry suggests it) because if he returns to the 
court to contest the issue of guardianship, his prior deception will be exposed.  

 

RULE 3.3 CANDOR TOWARD THE TRIBUNAL 
 
(a) A lawyer shall not knowingly: 
 

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of 
material fact or law previously made to the tribunal by the lawyer; 

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the 
lawyer to be directly adverse to the position of the client and not disclosed by opposing 
counsel;  

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a 
witness called by the lawyer, has offered material evidence and the lawyer comes to know of 
its falsity, the lawyer shall take reasonable remedial measures, including, if permitted, 
disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of 
a defendant in a criminal matter, that the lawyer reasonably believes is false; 

(4) conceal or fail to disclose to a tribunal that which the lawyer is required by law to reveal; 
or 

(5) engage in other illegal conduct or conduct contrary to these Rules. 

 

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person 
intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the 
proceeding shall take reasonable remedial measures, including, if permitted, disclosure to the 
tribunal. 
 
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, but 
in no event require disclosure of information otherwise protected by Rule 1.6. 
 
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the 
lawyer that will enable the tribunal to make an informed decision, whether or not the facts are 
adverse. 
 



 10Wrestling with Ethical Dilemmas

 
 Application:  This one is easy, of course.  Mike was deliberately and knowingly 
dishonest with opposing counsel, the trial judge, and even his own client.  

 
RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS 
 
In the course of representing a client a lawyer shall not knowingly: 
 
(a) make a false statement of material fact or law to a third person; or 
 
(b) fail to disclose a material fact when disclosure is necessary to avoid assisting an illegal or 
fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 
 

Application:  Another easy one. Mike was deliberately and knowingly dishonest with 
opposing counsel, the trial judge, and even his own client. 
 

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL 

In representing a client or the lawyer's own interests, a lawyer shall not communicate or cause 
another to communicate on the subject of the representation with a person the lawyer knows to 
be represented by a lawyer on that subject unless: 
 
(a) the lawyer has the prior consent of a lawyer representing such other person; 
 
(b) the lawyer is authorized by law or by court order to do so; or 
 
(c) a written agreement requires a written notice or demand to be sent to such other person, in 
which case a copy of such notice or demand shall also be sent to such other person's lawyer. 

 Application:  When Mike first met Cindy, she did not tell him that she had 
already retained counsel, so he did not “know” her to be represented by counsel. 
This rule actually does apply, however, to one scene that we do not show, in 
which Michael talks with Cindy after the big wrestling match, and Eleanor Cohen 
is not present. 
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RULE 4.3 DEALING WITH UNREPRESENTED PERSONS 

In dealing on behalf of a client or the lawyer’s own interests with a person who is not represented 
by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer 
knows or reasonably should know that the unrepresented person misunderstands the lawyer’s 
role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The 
lawyer shall not give legal advice to an unrepresented person, other than the advice to secure 
counsel, if the lawyer knows or reasonably should know that the interests of such a person are or 
have a reasonable possibility of being in conflict with the interests of the client or the lawyer’s 
own interests. 

 Application:  In a scene that we do not show, when Mike first talks with Cindy, 
he believes she is unrepresented, and this rule would therefore apply. 

 

RULE 4.4 RESPECT FOR THE RIGHTS OF THIRD PERSONS; INADVERTENTLY 
SENT DOCUMENTS 

(a) In representing a client or the lawyer’s own interests, a lawyer shall not use means that have 
no substantial purpose other than to embarrass, delay, harass or burden a third person, or 
knowingly use methods of obtaining evidence that violate the legal rights of such a person. 

                                               *  *  * 
 

 Application:  It is not crystal clear, but Mike’s 2nd meeting with Cindy and her 
lawyer may have violated this rule, since his intent was to drive Cindy off (and/or 
to provoke an emotional outburst in which she would reveal her primarily 
pecuniary motives). 

 

RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT 

(a) A lawyer who knows that another lawyer has committed a violation of the Rules of 
Professional Conduct that raises a substantial question as to that lawyer's honesty, 
trustworthiness or fitness as a lawyer in other respects shall inform the Oregon State Bar Client 
Assistance Office.  
 
(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial 
conduct that raises a substantial question as to the judge’s fitness for office shall inform the 
appropriate authority. 
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(c) This rule does not require disclosure of information otherwise protected by Rule 1.6 or ORS 
9.460(3), or apply to lawyers who obtain such knowledge or evidence while: 
 

(1) acting as a member, investigator, agent, employee or as a designee of the State Lawyers 
Assistance Committee;  

(2) acting as a board member, employee, investigator, agent or lawyer for or on behalf of the 
Professional Liability Fund or as a Board of Governors liaison to the Professional Liability 
Fund; or 

(3) participating in the loss prevention programs of the Professional Liability Fund, including 
the Oregon Attorney Assistance Program. 

 

(d) This rule does not require disclosure of mediation communications otherwise protected by 
ORS 36.220. 

 
Application:  Once Cindy’s attorney learned of Mike’s dishonesty and 
misconduct, she would have a duty to report to the court or the State Bar, under 
this Rule. 
 
Note also the “This rule does not…apply to lawyers who obtain such knowledge 
or evidence while…participating in the loss prevention programs of the 
Professional Liability Fund, including the Oregon Attorney Assistance Program.” 
Mike Flaherty did not have any obvious substance abuse issue, but his anxiety 
attacks could be deemed to impair his ability to practice.  More importantly, 
many attorneys who end up facing disciplinary proceedings are found to have 
underlying mental impairments and psychological issues, and could benefit from 
participation in some form of recovery or assistance program. 

 
 
RULE 8.4 MISCONDUCT 
 
(a) It is professional misconduct for a lawyer to: 
 

(1) violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or 
do so through the acts of another; 

(2) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or 
fitness as a lawyer in other respects; 

(3) engage in conduct involving dishonesty, fraud, deceit or misrepresentation that reflects 
adversely on the lawyer’s fitness to practice law; 
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(4) engage in conduct that is prejudicial to the administration of justice; or 

(5) state or imply an ability to influence improperly a government agency or official or to 
achieve results by means that violate these Rules or other law, or 

(6) knowingly assist a judge or judicial officer in conduct that is a violation of applicable 
rules of judicial conduct or other law. 

(7) in the course of representing a client, knowingly intimidate or harass a person because of 
that person’s race, color, national origin, religion, age, sex, gender identity, gender 
expression, sexual orientation, marital status, or disability.  

* * * 

 

Application:  Well, this one is easy...  
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APPENDIX II:   RESOURCES FOR LAWYERS 

 
Oregon 

 
Oregon Attorney Assistance Program 
www.oaap.org 
520 SW Yamhill Street, Suite 1050 
Portland, OR 97204 
Phone: (503) 226-1057 
Toll Free: (800) 321-6227 
 
A confidential service funded by the Professional Liability Fund (PLF) for all 
Oregon lawyers and judges. OAAP provides assistance with and referral for 
problem alcohol, drug, and/or other substance use; stress management; time 
management; career transition; compulsive disorders (including problem 
gambling); relationships; depression; anxiety; and other issues that affect the 
ability of a lawyer or judge to function effectively. The OAAP is also available to 
Oregon law students.  
 

The OAAP is based on the philosophy of lawyers helping lawyers. All OAAP 
attorney counselors are lawyers and professionally trained counselors. As a result, 
we are able to establish a unique rapport with members of the legal community.
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NATIONAL 

 
ABA Commission on Lawyer Assistance Programs 
http://www.americanbar.org/groups/lawyer_assistance.html 
Provides contact info for all known state and local Lawyer Assistance programs, as 
well as general mental health and substance abuse awareness and recovery 
resources. 
 
National Suicide Prevention Lifeline 
http://www.suicidepreventionlifeline.org/ 
1-800-273-TALK (8255), National, Toll-Free, 24 Hours 

National Helpline for Judges Helping Judges 
800-219-6474 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

 


	Schedule
	Faculty
	Going to the Mat: Practical Steps to Maintaining Your Ethical Commitments--Before You Go Down for the Count
	Strive for Self-Awareness
	Recognize the Cumulative Impact of Everyday Choices
	Don’t Try to Fly Solo
	Maintain a Healthy Perspective
	Find, or Help Create, a Healthy Work Culture

	Wrestling with Ethical Dilemmas: We Have Met the Enemy . . .
	Getting into Shape

	Appendix I: Selected Oregon Rules of Professional Conduct Implicated by Mike Flaherty’s Actions
	Appendix II:  Resources for Lawyers
	Oregon
	National


