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State Trial Courts Cases Tried Analysis - Trial Metrics
2018

Statewide Trial Metrics

Trial Result / Trial Type / Case Type  Number of Trials  Average Days to Trial  Average Length of 
Trial (minutes) 

 Maximum Length of 
Trial (minutes) 

 Minimum Length of 
Trial (minutes) 

Held
Bench Trials

Civil 315                         477.6                               363.0                         2,906                             1                                    
Civil Commitment 36                            19.5                                 90.3                           240                                9                                    
Dissolution 1,197                      521.6                               222.4                         1,595                             1                                    
Felony 319                         198.7                               433.7                         3,725                             1                                    
Juvenile 698                         141.9                               232.1                         5,027                             1                                    
Landlord Tenant 1,105                      25.8                                 48.5                           840                                1                                    
Misdemeanor 273                         232.7                               117.6                         932                                1                                    
Other Domestic Relations 923                         545.2                               138.9                         1,780                             1                                    
Parking 184                         123.3                               8.0                              59                                  1                                    
Probate 25                            340.0                               183.7                         440                                1                                    
Procedural Matters 167                         138.5                               58.9                           608                                1                                    
Protective Order 87                            87.9                                 246.7                         1,771                             5                                    
Small Claims 1,221                      120.4                               50.1                           496                                1                                    
Violation 3,419                      91.4                                 13.2                           855                                1                                    

Bench Trials Total 9,969                      210.6                              108.6                         5,027                             1                                    
Jury Trials

Civil 217                         159.2                               2,058.7                      8,181                             1                                    
Felony 725                         143.9                               1,058.5                      6,537                             1                                    
Landlord Tenant 6                              10.0                                 1,267.0                      2,573                             39                                  
Misdemeanor 1,051                      193.8                               397.2                         1,960                             1                                    
Procedural Matters 5                              105.6                               100.4                         480                                2                                    
Small Claims 2                              436.0                               103.0                         188                                18                                  
Violation 5                              109.3                               379.3                         660                                1                                    

Jury Trials Total 2,011                      167.9                              950.5                         8,181                             1                                    
Held Total 11,973                    201.6                              285.8                         8,181                             1                                    

Hung Jury
Jury Trials

Felony 2                              -                                   446.0                         517                                375                                
Misdemeanor 5                              164.2                               349.0                         900                                12                                  

Jury Trials Total 7                              117.3                              376.7                         900                                12                                  
Hung Jury Total 7                              117.3                              376.7                         900                                12                                  

Mistrial
Bench Trials

Felony 1                              316.0                               60.0                           60                                  60                                  
Bench Trials Total 1                              316.0                              60.0                           60                                  60                                  

Jury Trials
Civil 2                              -                                   394.0                         422                                366                                
Felony 17                            161.8                               328.7                         959                                5                                    
Misdemeanor 25                            306.2                               299.5                         785                                10                                  

Jury Trials Total 44                           234.8                              315.4                         959                                5                                    
Mistrial Total 45                           236.6                              309.8                         959                                5                                    

Settled
Bench Trials

Civil 3                              436.3                               12.0                           27                                  4                                    
Dissolution 141                         278.9                               22.3                           278                                1                                    
Juvenile 9                              200.7                               77.4                           258                                3                                    
Landlord Tenant 64                            23.8                                 15.5                           163                                1                                    
Misdemeanor 5                              204.8                               7.8                              27                                  1                                    
Other Domestic Relations 74                            334.8                               32.9                           825                                1                                    
Probate 1                              537.0                               2.0                              2                                     2                                    
Protective Order 1                              67.0                                 120.0                         120                                120                                
Small Claims 4                              146.0                               54.0                           209                                1                                    
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State Trial Courts Cases Tried Analysis - Trial Metrics
2018

Statewide Trial Metrics

Trial Result / Trial Type / Case Type  Number of Trials  Average Days to Trial  Average Length of 
Trial (minutes) 

 Maximum Length of 
Trial (minutes) 

 Minimum Length of 
Trial (minutes) 

Violation 4                              78.8                                 3.3                              7                                     1                                    
Bench Trials Total 306                         233.0                              25.1                           825                                1                                    

Jury Trials
Civil 3                              514.0                               61.0                           110                                10                                  
Felony 7                              206.7                               91.6                           442                                5                                    
Misdemeanor 7                              226.9                               72.7                           180                                2                                    

Jury Trials Total 17                           269.2                              78.4                           442                                2                                    
Settled Total 323                         234.9                              27.9                           825                                1                                    
Statewide Total 12,343                    202.5                              279.7                         8,181                             1                                    
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Rich Spier’s Mediation News & Notes
November 2019

Welcome
 Thanks for reading the November 2019 issue of Rich Spier’s Mediation News & Notes, an 
e-newsletter for lawyers who represent clients in mediation of civil cases.
 In this issue, I discuss a point I often make—Try More Cases (or at least try some, and make 
sure opposing counsel knows that you are always ready, willing, and able to show up for trial or 
arbitration hearing). If you do this, you’ll get better and faster settlements for your clients (and dare I 
say it? you’ll be able to mediate less often).
 As always, I invite your emailed comments or calls to 503-284-2511.

Try More Cases (or At Least Try Some) and Let Opposing Counsel 
Know That You Are Ready, and Able to Proceed

	 Your	credibility	as	a	trial	lawyer	does	make	a	difference	in	negotiation	and	mediation.	In	
separate caucus, I regularly hear assessments of the apparent willingness to go to trial of opposing 
counsel.	I	have	no	doubt	that	such	assessments	affect	the	outcome	of	settlement	negotiations,	
whether direct or mediated.
	 Your	apparent	willingness	to	go	to	trial	is	not	the	only	factor	affecting	the	outcomes	of	direct	
or mediated negotiations—of course, the facts, the law, the costs, the relationships or lack thereof 
between the parties, and the emotional state of the parties—all matter. But, as Sid Lezak, long-
time US Attorney for the District of Oregon and the “godfather of mediation” in Oregon often said, 
“Litigation is a contact sport.” Or, as Alvin Spier, my recently-deceased (at age 98) father often told 
me	when	I	was	a	boy,	“Don’t	run	away	from	a	fight	(but	pick	your	fights).”
 Most potential and actual court actions get settled. But they get settled “in the shadow of the 
courthouse.” Let it be known that in an appropriate case you’ll go beyond the sometimes intimidating 
“courthouse steps.”

The Disappearing Civil Jury Trial
 There’s nothing new about high rates of settlement. Most cases can and should be resolved 
short of trial. Settlement reduces the expense, delay, and stress of the process, and partially controls 
the	risks	and	uncertainty	of	litigation	results—it	is	difficult	to	predict	the	outcomes	of	most	cases.
 But if I’m right that the message you send about willingness to go to trial impacts settlement 
results, the problem is that only a negligible proportion of civil jury cases are heard anymore.
 Take a look at the Oregon Trial Court Statistics for 2018. In that year, there were only 217 civil 
jury trials in the entire state. In Multnomah County, there were only 94.

How Can I Communicate That I Will Try the Case, If Necessary?
 Here are some suggestions on how to increase your credibility as a lawyer who will always 
recommend reasonable settlement terms to your client, but who also is ready, willing, and able to go 
to trial.

• Work up your case. Prepare for trial. Interview witnesses (don’t rely on what your client tells 
you the witness will say). Lineup your experts. Pin down the applicable law.

• Communicate a sense of urgency. Be sure your opponent knows that you are working hard on 
the case.

mailto:mailto:rspier%40spier-mediate.com?subject=
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• Don’t serve “shotgun” pleadings. Plead only realistic claims and defenses. You can almost 
always	amend	(of	course	being	careful	about	missing	waivable	defenses,	such	as	insufficiency	
of service of process or statute of limitations). Customized pleadings, rather than forms, show 
that	you	are	prepared	and	focused	on	the	specifics	of	your	case.

•	 If	appropriate,	negotiate	early	and	often,	including	prefiling.	But	always	negotiate	from	a	
principled perspective. Show your opponent that you are ahead of him or her on the facts 
and	the	law.	Leave	yourself	significant	room	to	move,	but	don’t	take	crazy	dollar	positions.	
Realistic	offers	and	demands,	backed	up	with	principled	arguments	on	the	merits,	with	periodic	
reasonable	moves,	show	confidence	and	preparation.

• Don’t make threats. Do make promises. Always communicate in a civil and respectful manner, 
consistent with the values of most Oregon and Washington lawyers. Measured movement 
toward trial has alot more credibility than bluster.

•	 Pending	periodic	settlement	negotiations,	keep	the	case	moving.	If	pre-filing	negotiations	are	
unsuccessful,	promptly	file	your	case.	If	you	represent	a	putative	defendant,	consider	winning	
the	“race	to	the	courthouse”	by	filing	an	action	for	declaratory	judgment.

• If you represent a defendant, of course give notice to avoid an inadvertent default, but quickly 
file	your	answer	or	motion	(but	again,	not	a	shotgun	pleading—make	it	customized	to	the	
case).	Don’t	wait	until	plaintiff’s	counsel	gives	notice	of	intent	to	take	a	default.

• Take the initiative to discuss scheduling of depositions.
• Here’s a tough one for busy lawyers. Whenever you can, don’t request extensions for providing 

discovery or responses to motions—just respond on time. When you do request extensions, 
make	a	specific	time	commitment	and	meet	it.

• Of course grant reasonable requests for extensions, but keep a leash on them.
• Consistent with the rules of the particular court, request or agree to early trial settings, and 

avoid requests for postponement.
• When reasonable settlement cannot be achieved, and you have carefully and repeatedly 

advised your client of the expense, stress, and uncertainty of result, try the case. Earn a 
reputation as a trial lawyer, not just as a “litigator.” As noted above, such a reputation is a 
(partial) driver of settlement results—I’ve seen this countless times as a mediator, and it just 
makes sense.

•	 And	finally,	don’t	routinely	request	mediation.	If	you	request	or	agree	to	mediation,	be	sure	that	
your opponent knows that there is a good reason other than your perceived weakness of your 
case or fear of trial (by you or your client).

How Can I Get Trial Training and Experience?
 I can hear some of my readers saying, “That’s great, Rich. But I haven’t tried many cases. 
What can I do to get the vaunted ‘reputation’ that you say is so important”? Here are some 
suggestions.

•	 If	you	are	in	a	firm—even	a	small	firm—insist	on	meaningful	participation	in	any	trials	in	which	
your more senior colleagues appear. By “meaningful,” I don’t mean not just “second chair” 
preparation of motions in limine and requested jury instructions, or note-taking during trial. I do 
mean	co-first	chair	sharing	of	direct	and	cross	examination,	and	legal	arguments	to	the	court.	
If the case doesn’t support two-lawyer trial billing, credit the single billing to the junior lawyer’s 
annual target for hours and fees. It’s easy for me to suggest doing this because I’m not taking 
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the	short-term	financial	hit,	but	this	approach	benefits	the	firm	as	well	as	the	less-experienced	
lawyer,	in	terms	of	firm	credibility,	reputation,	and	depth	of	talent.

•	 If	you’re	in	a	solo	practice	or	very	small	firm	in	which	co-first	chair	is	just	not	possible,	
associate an experienced outside trial lawyer early in the process, and let your opponent know. 
You may have to foot most or all of the bill yourself, but it will be worth the expense—you’ll 
have credibility in direct negotiations or mediation, and great trial experience if the case doesn’t 
settle.

•	 Increase	your	confidence	by	getting	“hands	on”	training	at	the	trial	programs	that	may	be	
offered	by	the	Oregon	State	Bar,	the	Washington	State	Bar	Association,	Oregon	Trial	Lawyers	
Association, and other groups.

• Presenting cases in the court-mandated arbitration program is a good way to gain experience.
•	 Depending	on	the	stage	of	a	lawyer’s	career	and	personal	needs,	good	first	or	early	lawyer	

jobs	are	working	for	offices	of	prosecutors	or	public	defenders,	or	clerking	for	trial	judges.
•	 And	remember—there’s	a	first	time	for	everything.	Make	it	happen.

Conclusion
 Most cases can and should be settled. But some need to be tried. Be sure that your opponent 
knows that you are always open to recommending reasonable settlement terms to your client, but that 
you will go to trial if necessary. Communicate a sense of urgency and momentum toward trial. Work 
the	file.	You’ll	thereby	provide	your	clients	with	earlier	and	better	settlements,	at	reasonable	cost	to	
them;	or	provide	well-tried	cases,	prepared	thoroughly,	but	efficiently.
 Emailed comments are welcomed!

mailto:mailto:rspier%40spier-mediate.com?subject=
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Civil & Commercial Application of Collaborative 
Practice

Civil Collaborative Practice at a Glance

Reduces financial, time, and emotional costs
Avoids going to court
Helps maintain important relationships
Protects confidentiality and avoids publicity
Keeps the parties in control of the process
Encourages mutual respect
Provides open communication
Uses a future oriented, forward looking problem-solving approach
Identifies and addresses all parties' interests and concerns

A Solution-oriented Approach to Civil Law

Civil Collaborative Practice begins with something both sides can agree on:
settlement by design.

Disputes in the business world are too often financially and emotionally disruptive for everyone 
involved. Litigation often adds to the problems by creating entrenched positions, damaging or severing 
relationships, and imposing ineffective, unresponsive solutions.

It doesn't have to be this way.

Collaborative Practice is a voluntary dispute resolution process frequently used in the family law 
arena. The principles of Collaborative Practice as applied to family law disputes are equally applicable 
in civil and commercial matters such as:

Family and partnership internal business disputes and restructurings
Probate/Trust and Estates contests
Healthcare conflicts
Employment disputes
Construction claims

Civil Collaborative Practice is a reasoned approach to dispute resolution based on:

A commitment by the parties and their attorneys to resolve their dispute outside the court 
system, often without ever having to commence litigation
A process intentionally geared toward settlement from the outset
An open and honest, yet confidential exchange of information by the parties
An approach focused on the parties' interests
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The joint retention of neutral experts when needed

The goals of Civil Collaborative Practice

A Pledge to Collaborate:

Solve problems mutually and privately with active, direct client involvement
Preserve key relationships and business operations
Prevent draining, costly and time-consuming court battles

The important difference between Collaborative Practice and conventional litigation is the commitment 
to reach an agreement without going to court. The parties maintain control of the process and the 
decisions instead of relinquishing them to a judge or jury. To reach this goal, while in the Collaborative 
Practice process the parties agree not to seek court intervention through their commitment to remain 
in the negotiation process and focus on settlement by design from the outset.

Open Communication

Even in the best circumstances, a dispute can strain communication between parties; keeping the 
lines of communication open is essential for agreement. Civil Collaborative Practice provides for face-
to-face meetings among parties with their respective lawyers, other advisors and neutral experts as 
needed. Sessions are designed to produce honest, open exchanges and the expression of priorities 
and expectations through good faith negotiations.

When issues are discussed openly, problem solving is direct and solution-oriented.

Achieving a High Quality Agreement

Resolution is the focus of Civil Collaborative Practice.

The Collaborative process emphasizes identification of suitable solutions. Instead of airing grievances 
and polarizing parties, Civil Collaborative Practice creates a vehicle and an environment that helps 
parties reach a superior settlement by building on areas of mutual agreement.

Teamwork = Conflict Resolution

Conflict resolution involves considerations such as financial issues, public image and future
relationships. And, managing dispute resolution is challenging and time consuming. One of Civil 
Collaborative Practice's attractive options is its team approach. You and your lawyer work together 
with other professionals, including financial consultants, coaches and other specialists as needed. 
Scheduling is on the parties' terms. Your team joins together to streamline the process, control costs, 
and craft constructive solutions for your dispute's range of issues.

Focus on the Future

Disputes can be resolved without burning bridges or severing key relationships - especially important 
when long-term responsibilities and connections remain after the dispute is resolved. Civil 
Collaborative Practice preserves the health and continuity of important relationships by preserving 
respect, encouraging cooperation and creating options and workable solutions.
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Participation Agreement                  1 

 
 

NOTE FROM PRESENTER ANGELA L. LAIDLAW: 
IT IS CRITICAL FOR PRACTITIONERS TO AMEND THIS AGREEMENT 
TO COMPLY WITH ALL RULES OF PROFESSIONAL CONDUCT IN THE 

JURISTICTION IN WHICH THEY PRACTICE. THE PRESENTER DOES 
NOT REPRESENT THAT THIS AGREEMENT MEETS THE RULES OF 

PROFESSIONAL CONDUCT IN OREGON OR ANY OTHER 
JURISDICTION. 

 
THE PRESENTER HAS EDITED THIS DOCUMENT IN MINOR 

FORMATTING ONLY, TO ACCOMMODATE ITS INCLUSION IN THIS 
PRESENTATION’S WRITTEN MATERIALS 

 
 

PARTICIPATION AGREEMENT 
 

Adapted with permission of the 
Collaborative Law Institute of Texas, Inc. 

and the  
Texas Collaborative Law Council, Inc. 

 
This document is provided as a guideline for use by licensed attorneys who are trained in the 
collaborative dispute resolution process. It should never be used or relied upon by anyone who 
is not represented by a trained collaborative lawyer. This document should not be construed 
as legal advice or as creating an attorney-client relationship. 
 
In many respects this document is generic.  It is impossible for a single document to address 
every area of the law or every dispute that might arise in each area of practice.  Section 16.0 
states that all fees will be paid prior to a final settlement or the submission of an agreed 
order.  Section 16.0 may not be allowed in some jurisdictions, so it would be necessary to 
delete or change it. There are other sections that parties may agree to alter due to the 
circumstances of the parties or a specific dispute or because they just do not like or agree with 
the wording. The Addendum was added to address a number of contingencies and decisions 
that might better be addressed early in the collaborative process rather than have them arise 
later when tensions may be high.  It is not mandatory that an Addendum be used. 
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Participation Agreement                  2 

THIS AGREEMENT (“Agreement”) is made by and between: 
1                                                            
2                                                           
3                                                            
4                                                           

 
(each, a “Party” and collectively, the “Parties”), and their respective Lawyers (“Lawyers”): 

1                                                            
2                                                           
3                                                            
4                                                           

 
1.0 PREMISES 

1.1 A dispute (“Dispute”) has arisen between the Parties concerning                         
                                                                                                                                                                        
                                                                                                                                                                   .  
 

1.2 The Parties wish to resolve the Dispute and any other claims or potential 
claims which any Party has or may have against any other Party through the collaborative 
process without resort to litigation, and the Parties have entered into this Agreement for 
that purpose.  
 

1.3 The Parties have engaged their respective Lawyers as collaborative counsel to 
assist their clients in identifying issues, goals and interests, analyzing relevant information, 
developing options and understanding the consequences, and reaching the goal of the 
collaborative process which is an agreed resolution of the Dispute.  
 

1.4 The Lawyers agree to adhere to the Protocols of Practice for Collaborative 
Lawyers adopted by the International Academy of Collaborative Professionals (IACP) and any 
laws or rules of court governing the collaborative process in the jurisdiction of the dispute.  
These protocols should be interpreted in a manner consistent with such laws and/or rules. 
 
2.0 ESSENTIAL ELEMENTS OF THE COLLABORATIVE PROCESS 

The Parties and Lawyers understand and agree that the essential elements of the 
collaborative process are: 
 

a. Identification of the goals and interests of the Parties; 
b. Full and complete disclosure of relevant information; 
c. Efficient communications; 
d. The Parties’ empowerment to make decisions on a level playing field; 
e. Confidentiality, and 
f. Good faith negotiations. 
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Participation Agreement                  3 

3.0 COMMUNICATIONS 
3.1 The Parties understand the process will involve vigorous good faith 

negotiation in face-to-face settlement conferences during which the Parties will be 
represented solely by their respective Lawyers. The settlement conferences will be 
conducted with the Parties and their Lawyers present, and with any other person the Parties 
agree may be present. The settlement conferences will be focused on giving consideration to 
all Parties’ interests, and to developing options for the constructive resolution of the 
Dispute. To maintain an objective and constructive process, the Parties agree to discuss 
resolution of issues with each other only in the settlement conferences, unless they agree 
otherwise. Any Party may request termination of a settlement conference at any time and 
such a request shall be immediately honored. 

 
3.2 The Lawyers will confer to plan agendas for settlement conferences and to 

draft or review documents, but no agreements will be made by the Lawyers on behalf of the 
Parties.  
 

3.3 The Parties and their Lawyers agree they shall not take advantage of known 
mistakes, errors of fact or law, miscalculations, or other inconsistencies. Once a participant 
discovers a mistake, error of fact or law, miscalculations, or other inconsistencies, such 
participant shall identify it and provide an opportunity to correct it.  
 

3.4 The Parties may agree to discuss the likely outcome of a litigated result; 
however, neither the Parties nor their Lawyers shall threaten to resort to litigation or any 
other adversarial proceeding. 
 
 
4.0 UNDERSTANDINGS 

4.1 The Parties understand that the Lawyers are independent from each other, 
and each Lawyer represents only their respective client in the collaborative process. The 
Parties further understand that each Lawyer is an advocate only for their respective client. 
No lawyer-client relationship exists between one Party’s Lawyer and any other Party by 
virtue of this Agreement or the collaborative process, and no legal duty exists that would 
require a Lawyer to act on the behalf of any Party to the Agreement other than his or her 
own client. 

4.2 The Parties acknowledge there is no guarantee they will be successful in 
resolving the Dispute in the collaborative process. 
 

4.3 The Parties are expected to express their own interests, and give 
consideration to the other Parties’ interests. The Lawyers will assist their respective clients in 
doing so.  
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Participation Agreement                  4 

4.4 The process, even with full and honest disclosure, may involve intense good-
faith negotiations. Best efforts will be used to create options that meet the interests of all 
Parties. The Parties recognize that compromise may be needed to reach resolution of all 
matters in dispute.  
 

4.5 The Parties acknowledge this is a voluntary agreement. The Parties 
understand that by agreeing to the collaborative process, they are voluntarily giving up 
certain rights, including the right to conduct formal discovery, and the right to participate in 
adversarial proceedings unless otherwise agreed or the collaborative process is terminated.  
 

4.6 A Collaborative Lawyer may not serve as a lawyer in any adversarial 
proceedings among any of the Parties regarding the subject matter of th Dispute, and this 
prohibition may not be modified.  A Lawyer associated in the practice of law with the 
Collaborative Lawyer may not serve as a lawyer in any adversarial proceedings regarding the 
subject matter of the Dispute among any of the Parties. 

 
4.7     In the event that in-house counsel serves as a collaborative lawyer for his/her 

employer and the process terminates prior to resolution of the Dispute, no other lawyer 
employed by such Party may represent the Party in any adversarial proceeding among the 
Parties regarding the subject matter of the Dispute.  A lawyer with the employer other than 
the collaborative lawyer should arrange transfer of documents and information to the 
litigation attorney retained by the employer, and the lawyer arranging the transfer may 
monitor or participate in such proceeding according to the employer’s normal business 
practices regarding matters which are referred to the litigation attorney.  No lawyer 
employed by the collaborative lawyer’s employer shall sit at the counsel table in any 
adversarial proceeding among the parties regarding the subject matter of the Dispute. 
 
 
5.0 FULL DISCLOSURE OF INFORMATION AND DOCUMENTS 

5.1 The Parties will make a full and candid exchange of all information, 
documents and tangible things in their control (“Information”) on which they rely and which 
are consistent with and support their position on any matter in dispute, and all Information 
in their control which is inconsistent with their position and/or supports the position of any 
other Party.  

 
5.2 Any material change in Information must be promptly updated.  

 
5.3 The Parties authorize their respective Lawyers to fully disclose all Information, 

which in the Lawyer’s judgment must be provided to other participants in order to fulfill the 
full disclosure commitment; provided that such authorization does not constitute a waiver of 
the attorney-client privilege.  
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Participation Agreement                  5 

5.4 The Parties agree to give complete and timely responses to all requests for 
documents and other Information relevant to the resolution of the Dispute. Unless 
otherwise agreed in writing, during the collaborative process the Parties will not engage in 
formal discovery as in an adversarial proceeding. Affidavits may be utilized to confirm 
specific matters, such as the unavailability of certain Information, or the existence or non-
existence of documents or tangible things.  
 

5.5 The Parties agree not to conduct surveillance of another Party’s activities, 
including the use of an investigator, detective or other individual paid for or engaged by a 
Party or third party, or the use of electronic listening or tracking devices during the 
collaborative process. 
 
 
6.0 CONFIDENTIALITY 

6.1 The Parties agree to maintain the confidentiality of oral and/or written 
communications relating to the Dispute made by the Parties or their Lawyers or other 
participants in the collaborative process, whether the communication was made before or 
after the institution of formal adversarial proceedings.  

 
6.2 All communications, whether oral or written, and the conduct of any Party, 

Lawyer, or retained expert in the collaborative process constitute compromise and 
settlement negotiations under the rules of the authority having jurisdiction over the subject 
matter of the Dispute and the Parties. Unless the Parties otherwise agree in writing, these 
communications and any written materials, tangible items, and other Information used in or 
made a part of the collaborative process, are only discoverable and admissible in any 
adversarial proceeding regarding this Dispute, or in any other proceeding among the Parties 
to this Agreement, if they would otherwise be admissible or discoverable independent of the 
collaborative process. This exclusion does not apply to the admissibility of a fully executed 
Collaborative Settlement Agreement.  
 

6.3 A Party and that Party’s Lawyer may disclose all Information to a lawyer 
engaged to render an outside legal opinion for the Party in the collaborative process, or to 
that Party’s successor collaborative lawyer.  In the event the collaborative process is 
terminated, a Party may disclose all Information to that Party’s litigation lawyer. 
 
 
7.0 LEGAL PROCESS 

7.1 The Parties and the Lawyers agree that, as to the Dispute, Court intervention 
shall be suspended while the Parties are participating in the collaborative process pursuant 
to this Agreement. Unilaterally seeking Court intervention for any adversarial hearing 
regarding any portion of the Dispute automatically terminates the collaborative process.  
 



Chapter 4—Mediation—Too Much or Not Enough?

 4–14Controversial Issues in Mediation

 
Participation Agreement                  6 

7.2 The Lawyers' representation of the Parties is limited to the collaborative 
process. Once the process is terminated, the Lawyers cannot participate in any manner in an 
adversarial proceeding as to any portion of the Dispute, nor can a Lawyer subsequently 
represent any Party in an adversarial proceeding involving any other Party when the 
proceeding involves the subject matter of this Dispute.  
 

7.3 Upon termination of the collaborative process, or upon the withdrawal of a 
Lawyer, the Lawyers shall not be joined as a party or called as a witness in any adversarial 
proceeding among any of the Parties regarding any portion of the Dispute. Any Party or 
Lawyer violating this provision shall pay all fees and expenses, including reasonable 
attorneys’ fees, incurred by a Lawyer opposing such effort.  
 

7.4 No documents will be prepared or filed which would initiate Court 
intervention, except if necessary to preserve causes of action, defenses, or to obtain some 
extraordinary relief. In such situations, service of citation or other processes, and any 
pleadings will be accepted by the Parties’ respective Lawyers. The Parties and Lawyers will 
endeavor to reach agreement to eliminate the necessity for any such filings. No hearing shall 
be set, other than to submit agreed orders to the Court. 
 
 
8.0 RETAINED EXPERTS 

8.1 The Parties will jointly engage retained experts as unbiased neutrals if 
needed, unless the Parties agree in writing to separately engage neutral retained experts.  

 
8.2 The Parties may engage retained experts, including lawyers, for any issue 

which requires expert advice and/or recommendations. The Parties will agree in advance 
how retained experts’ fees will be paid.  
 

8.3 Retained experts must sign and agree to abide by the terms and conditions of 
a Retained Expert Participation Agreement.  
 

8.4 A retained expert who is an attorney, and any attorney associated in the 
practice of law with such attorney, shall not serve as the litigation attorney for any party in 
any adversarial proceeding arising from the subject matter of the Dispute. 

 
8.5 Retained experts shall not serve as fact or expert witnesses, and their work 

product, opinions, mental impressions, and the factual basis of them are not discoverable or 
admissible in any adversarial proceeding regarding the Dispute, or in any other proceeding 
among the Parties.  
 

8.6 Retained experts may communicate with all Parties, their Lawyers, and any 
other retained experts. Retained experts may participate, and their work product, opinions, 
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mental impressions, and the factual basis of them may be utilized in any confidential ADR 
process which is a part of the collaborative process governed by this Agreement.  
 

8.7 The Lawyers shall instruct retained experts to report openly to all Parties the 
following: (1) all communications the expert has had with any other person regarding the 
matter for which the expert has been engaged; (2) the expert’s work product, opinions, 
mental impressions; and (3) the factual basis for them. 
 
 
9.0 CONSULTING-ONLY EXPERT 

9.1 A Party may privately retain a consulting-only expert. A consulting-only expert 
is an expert who: (1) has no firsthand knowledge about the Dispute; (2) has no factual 
knowledge about the Dispute except for knowledge that was acquired through the 
consultation; and (3) whose work product, opinions, or mental impressions have not been 
reviewed by retained experts.  
 

9.2 A consulting-only expert’s identity shall be disclosed to all Parties.  
 

9.3 Communications between the consulting-only expert and the Party engaging 
that expert, and the expert’s work product, opinions, mental impressions, and the factual 
basis for them shall remain confidential.  
 

9.4 A consulting-only expert may review the reports of any retained expert; 
however, should a retained expert review the work product of a consulting-only expert, the 
consulting-only expert becomes a retained expert whose work product and opinions must be 
disclosed to all Parties. The engaging Party’s Lawyer shall so advise the consulting-only 
expert.  

 
9.5 By Addendum to this Agreement the Parties should agree whether or not a 

consulting-only expert is disqualified from testifying as a fact or expert witness in any 
adversarial proceeding arising from the Dispute.  
 

9.6 A consulting-only expert who is a lawyer, and any lawyer associated in the 
practice of law with such lawyer, shall not serve as the litigation lawyer for the engaging 
party in any adversarial proceeding arising from the subject matter of the Dispute.  

9.7 The Lawyers shall instruct consulting-only experts that (1) the Parties are 
engaged in a collaborative process; and (2) the role of the consulting-only expert is to assist 
the Party in identifying issues, analyzing relevant information, developing options, and 
assisting in reaching the goal of the collaborative process which is an agreed resolution of 
the Dispute.  
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10.0  OUTSIDE LEGAL OPINIONS 
10.1 A Party may privately engage a lawyer, including a litigation lawyer, outside of 

the collaborative process for the limited purpose of obtaining an opinion on a specific issue 
or issues. Before beginning consultation with an outside lawyer, the identity of any such 
lawyer must be disclosed to all Parties. If a Party has engaged a lawyer other than the Party’s 
collaborative Lawyer prior to signing this Agreement, the identity of such lawyer shall be 
disclosed to all Parties before signing this Agreement.  
 

10.2 Any lawyer engaged outside of the collaborative process for the purpose of 
giving an opinion on any issue or issues, should be given all information necessary to give 
informed advice, including reports of retained experts whose services have been engaged in 
the collaborative process regarding the Dispute.  
 

10.3 The Parties agree the work product, opinions, mental impressions, and the 
facts upon which they are based of a lawyer engaged outside of the collaborative process for 
the limited purpose of obtaining an opinion on a specific issue or issues, are not discoverable 
in any adversarial proceeding regarding the subject matter of the Dispute or in any other 
adversarial proceeding among the Parties, unless the Parties agree otherwise.   
 

10.4 By Addendum to this Agreement, the Parties should agree whether or not 
such lawyer, and any lawyer associated in the practice of law with such lawyer, may testify 
as fact or expert witnesses, or may serve as litigation counsel for the consulting Party in any 
adversarial proceeding resulting from the Dispute, or in any other adversarial proceeding 
among any of the Parties regarding the subject matter of the Dispute.  
 

10.5 Should all the Parties jointly seek an opinion from a lawyer outside of the 
collaborative process, including a litigation lawyer, such lawyer is a retained expert whose 
work product and opinions must be disclosed to all Parties.  
 
 
11.0 OTHER ALTERNATIVE DISPUTE RESOLUTION PROCESSES 

To avoid termination of the collaborative process or to further facilitate the process, 
the Parties may agree in writing to mediate in good faith with a mediator who has received 
training in the collaborative process, or to utilize other alternative dispute resolution 
procedures with third party neutrals who are trained in the collaborative process. 

 
 

12.0 WITHDRAWAL FROM THE COLLABORATIVE PROCESS BY A PARTY 
12.1 A Party may withdraw from the collaborative process at any time and shall 

notify that Party’s Lawyer in writing. The withdrawing Party’s Lawyer shall give prompt 
written notice to the other Parties through their respective Lawyers.  
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12.2 If the Dispute involves more than two Parties, the remaining Parties may 
choose to continue the collaborative process without the withdrawing Party.  The Parties 
shall give notice to the Court of their intent to continue the process without the withdrawing 
Party. No reason shall be given for the decision of the withdrawing Party to withdraw from 
the collaborative process.  The withdrawing Party shall not proceed in any adversarial 
manner until the sooner of completion of the collaborative process or 180 days from the 
date the withdrawing Party gave notice.   

 
 

13.0 TERMINATION OF THE COLLABORATIVE PROCESS BY A LAWYER  
13.1 If a Party refuses to act in good faith, for example, by refusing to disclose 

relevant Information which in the Lawyer’s judgment must be provided to other 
participants; by answering dishonestly any inquiry made by a participant in the collaborative 
process; or by proposing to take an action that would compromise the integrity of the 
collaborative process, and the Party persists after counseling by the Lawyer, then the 
collaborative process shall be terminated.  
 

13.2 If the offending Party refuses to terminate the collaborative process, all 
Parties acknowledge that their respective Lawyers have a duty to terminate the collaborative 
process on behalf of their clients, and all Parties authorize their Lawyers to terminate the 
process by written notice to all participants and the Court.  The Lawyers shall not reveal 
whose decision it was to terminate the collaborative process or the reason the process was 
terminated.   
 

13.3 When the dispute involves more than two Parties and the remaining Parties 
choose to continue in the collaborative process, the Lawyers of the remaining Parties shall 
give the Court notice of their intent to continue in the process, and the Parties and their 
Lawyers shall sign a new Agreement.  The Party that is no longer participating in the 
collaborative process shall not proceed in any adversarial manner until the sooner of the 
completion of the collaborative process or 180 days from the date of the termination of the 
original Agreement. 

 
13.4 Upon the termination of a Party’s participation in the process, that Party’s 

Lawyer shall withdraw from the representation. The Lawyer may not serve as a litigation 
lawyer in the Dispute or in any other adversarial proceedings among any of the Parties 
regarding the same subject matter. No lawyer associated in the practice of law with the 
Lawyer shall serve as a litigation lawyer. 
 

13.5 All Lawyers will cooperate in returning the clients’ original documents, to 
facilitate transfer of the client’s documents and notebooks to litigation lawyers. 
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14.0 WITHDRAWAL BY A LAWYER 
14.1 A Lawyer may withdraw unilaterally from the collaborative process for any 

reason by giving three days’ written notice to the Lawyer’s client and the other Lawyers. The 
withdrawing Lawyer does not have to state a reason for the withdrawal.  
 

14.2 The Party whose Lawyer has withdrawn may retain a new collaborative 
lawyer, or may continue in the collaborative process without a lawyer but only upon the 
written agreement of all Parties. A newly engaged collaborative lawyer must sign this 
Agreement. 
 
15.0 THIRTY DAY MORATORIUM  

15.1 Upon notice to all Lawyers of termination of the collaborative process, the 
Parties will observe a thirty day waiting period, unless there is an emergency, before 
requesting any court hearing, to permit all Parties to engage other lawyers and make an 
orderly transition from the collaborative process to litigation or any other adversarial 
proceeding.  
 

15.2 All written agreements previously entered into by the Parties shall remain 
effective until modified by agreement or Court order. A Party may bring this provision to the 
attention of the court in requesting a postponement of a hearing.  

 
 

16.0 LAWYERS’ FEES AND EXPENSES 
The Parties understand that the Lawyers and all experts engaged in the collaborative 

process shall be paid for their services whether or not the collaborative process results in 
resolution of the Dispute. The Parties agree that all such fees and expenses incurred by the 
Parties shall be paid in full prior to signing a final Collaborative Settlement Agreement, 
and/or the submission of an agreed judgment to a Court. 
 
 
17.0 MISCELLANY 

17.1 “Court” as used in this Agreement refers to any adjudicatory body having 
jurisdiction over the Parties and the Dispute. Lawyers may appear in Court only by written 
agreement of all Parties or as required by law. Temporary orders may be submitted to a 
Court upon the written agreement of all Parties. 
 

17.2 “Good faith” as used in this Agreement means truthfulness, an honest 
commitment not to take advantage of a Party through technicalities of law and an intention 
to meet the legitimate needs of all Parties to the extent it is feasible to do so. 
 
 

17.3    The participants shall require that any retained expert, consulting only expert 
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or outside legal opinion attorney disclose any previous consultation and/or representation 
with any participants in the collaborative process under this Agreement.  
 

17.4 This Agreement shall remain enforceable as a contract between the Parties 
and may be the basis for a claim against a Party violating its terms. If any provision of this 
Agreement is held to be invalid or unenforceable for any reason, all remaining provisions 
shall continue to be valid and enforceable.  

17.5 Any written agreement, whether partial or final, which is signed by all Parties 
and their respective Lawyers, may be filed with the court as a Collaborative Settlement 
Agreement in accordance with the rules of the Court having jurisdiction over the subject 
matter of the Dispute and the Parties. Such an agreement is retroactive to the effective date 
of the written agreement and may be made the basis of a Court order. 
 

17.6 The Lawyers shall cooperate in preparing the documents necessary to 
effectuate the Parties’ agreements made hereunder. 
 
  17.7  The Parties and their Lawyers acknowledge that they have read this 
Agreement and agree to abide by its terms and conditions, to remain faithful to their duties 
and obligations under this Agreement and pledge to comply with the spirit and letter of this 
Agreement. 
 

Signed on this              day of                                                 , 20      . 
 
                                                                                                                                              
[Party 1]     [Party 2] 
ADDRESS     ADDRESS 
PHONE      PHONE 
EMAIL      EMAIL 
 
                                                                                                                                              
[Party 3]     [Party 4] 
ADDRESS     ADDRESS 
PHONE      PHONE 
EMAIL      EMAIL 
 
                                                                                                                                              
[Lawyer for Party 1]    [Lawyer for Party 2] 
STATE BAR NUMBER    STATE BAR NUMBER 
 
                                                                                                                                              
[Lawyer for Party 3]    [Lawyer for Party 4] 
STATE BAR NUMBER    STATE BAR NUMBER 
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 ADDENDUM TO THE PARTICIPATION AGREEMENT 
 
The purpose of this Addendum is to assist the Parties in making choices regarding how they 
wish to conduct the collaborative process. The Parties may agree to postpone a decision on 
any item, or agree to not address any item in this Addendum. The Addendum should be 
modified to suit the needs of the Parties and the Dispute. 
 
1. The second joint meeting will be held at: 
 

                                                                      on                                            .m. 
 

Third                                                                       on                                            .m. 
 

Fourth                                                                       on                                            .m. 
 
If additional meetings are necessary, the Parties will agree on subsequent meeting times and 
places during the fourth meeting. 
                                                                                                                                                 
                                                                                                                                                 
 
2.  Meetings will be at least ____ hours, but no meeting will last longer than ____ hours. 
 
3.  The Parties and Lawyers shall attend all face to face meetings. After signing a participation 
or confidentiality agreement, other persons who may attend are: 
                                                                                                                                                 
                                                                                                                                                 
 
4.  The Parties agree that they will       will not       discuss among themselves issues regarding 
the Dispute outside the face to face meetings. 
 
5.  The Parties shall retain all experts jointly ____ separately ____, –or– ____ the Parties will 
decide if the expert will be retained jointly or individually as the collaborative process 
progresses. 
 
6.  Each Party shall pay             % of any fee of any expert,  –or–          the Parties  shall pay 
all fees and expenses as follows:                                                                                       
                                                                                                                                                 
 
7.  The Parties agree that a retained expert may ___ may not ___ participate in a subsequent 
adversarial proceeding among the parties regarding subject matter not addressed in this 
Dispute. 
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8.  The Parties have       have not       engaged a lawyer to render an outside legal opinion 
prior to the execution of the Participation Agreement. (List names of Party and any 
previously engaged lawyer.) 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
 
9.  The Parties have        have no       present intention to engage an outside legal opinion 
attorney. (List names of Party and any proposed attorney.) 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
 
10.  The Parties agree that any privately engaged outside legal opinion attorney 
 

a. may       may not       represent the engaging party in any adversarial 
proceeding involving any other Party to the Dispute, regarding the subject 
matter of the Dispute. 

 
b. may       may not       testify as an expert or a fact witness in any adversarial 

proceeding involving any other Party to the Dispute, regarding the subject 
matter of the Dispute. 

 
11.  There are         are not         any consulting-only experts who have been privately engaged 
prior to the execution of the Participation Agreement. (List names of Party and any 
previously engaged consulting-only expert.) 
                                                                                                                                                 
                                                                                                                                                 
 
12.  There are ___ are not ___ parties who presently intend to engage a consulting-only 
expert. (List names of Party and of such consulting-only expert.) 
                                                                                                                                                 
                                                                                                                                                 
 
13.  If a Party engages a consulting-only expert, the expert may      may not       testify as an 
expert or a fact witness in any adversarial proceeding regarding the subject matter of the 
Dispute which involves any other Party to the Dispute. 
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14.  The Parties agree that any consulting-only expert or an outside legal opinion attorney is  
     is not       required to have the expert/attorney disclose any previous consultation and/or 
representation with any participants to the collaborative process. 
 
15.  The Parties agree that any consulting-only expert or an outside legal opinion attorney 
will       will not       sign an agreement explaining the collaborative process and that person’s 
role in the process. 
 
16.  During face to face meetings, the Parties may       may not       discuss possible outcomes 
if the Dispute were to be decided in an adversarial proceeding outside of the collaborative 
process. 
 
17.  The Parties will          will not           participate in formal discovery in the collaborative 
process. (List any type discovery the Parties have agreed to.) 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
 
18. Should the Parties proceed to an adversarial proceeding outside of the collaborative 
process, any formal discovery, such as affidavits, depositions, or written interrogatories, 
developed within the collaborative process will          will not          be admissible, –or–  
         the Parties will decide as the process progresses. 
 
19.  The Parties agree that should they reach impasse they may: 

(Number in order of preference) 
           select a mediator and mediate the issues. 
           select a single arbitrator and participate in non-binding arbitration. 
           select a panel of three arbitrators and participate in non-binding arbitration. 
           select a single arbitrator and participate in binding arbitration. 
           select a panel of three arbitrators and participate in binding arbitration. 
           file the binding arbitration award or mediated settlement agreement with a court 
having jurisdiction over the subject matter of the Dispute and the Parties for the purpose of 
reducing the arbitration award to a judgment. 
           terminate the collaborative process and proceed to litigation. 
 
21. Minutes will be taken at each meeting and                                                                       will 
serve as secretary, or                    the collaborative lawyers shall take turns serving as 
secretary. 
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22. Other agreements:                                                                                                 
                                                                                                                                          
 
By their signatures below the Parties and Lawyers acknowledge that they have read, 
discussed, and understand this Addendum, and that the decisions they have made as set 
forth in this Addendum are binding on each Party and Lawyer as of this date. It is 
understood that this Addendum may be amended at any time during the collaborative 
process, but only by the written agreement of all participants. 

 
Signed on this ____ day of _________________, 20____. 

 
 
                                                                                                                                              
[Party 1]     [Party 2] 
 
 
                                                                                                                                              
[Party 3]     [Party 4] 
 
 
                                                                                                                                              
[Lawyer for Party 1]    [Lawyer for Party 2] 
 
 
                                                                                                                                              
[Lawyer for Party 3]    [Lawyer for Party 4] 
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