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SCHEDULE

8:00 Registration

8:30 Legal Malpractice Limits Under Alfieri v. Solomon
F Limitations on client ability to maintain legal malpractice cases arising in mediation proceedings 

under Alfieri v. Solomon
F Is there a duty to warn clients about these limitations?
F Is an attorney obligated to discuss different case process options (mediation, litigation, 

arbitration, collaborative law) with a client?
Joseph Arellano, Foster Garvey PC, Portland
Kirc Emerson, Richardson Wright LLP, Portland
Kim Gordon, MA, JD, Portland

9:30 Diversity Aspects in Mediation
F When considering a mediator for appointment, can lawyers consider the mediator’s race, 

gender, ethnicity, or other aspects of diversity based upon the needs of the parties and the 
nature of the case? Should they?

F Mediator cultural competency
F Access to mediation
Lisa Amato, Amato Mediation, Portland
Rubén Rivera, Law Office of Rubén Rivera, Portland
Ernest Warren, Jr., Warren & Sugarman, Portland

10:30 Break

10:45 Fantasies and Nightmares: Mediation Clauses in Contracts
F Mandatory vs. optional mediation clauses
F Drafting to avoid unintended consequences
F Options for mediator selection and process
Caroline Harris Crowne, Tonkon Torp LLP, Portland

11:30 Mediation—Too Much or Not Enough?
F Why are there so few civil jury trials?
F Negotiation rather than mediation
F How to let opposing counsel know that you are ready, willing, and able to try your case (if 

necessary)
Moderator: Richard Spier, Mediator, Portland
Jason L. Kafoury, Kafoury & McDougal, Portland
Angela Laidlaw, Laidlaw and Laidlaw PC, Oregon City
Elizabeth E. Lampson, Davis Rothwell Earle & Xochihua PC, Portland
Richard J. Vangelisti, Vangelisti Mediation, Portland
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FACULTY

Lisa Amato, Amato Mediation, Portland. Ms. Amato is a commercial litigation mediator working with 
lawyers and their clients throughout the Pacific Northwest. Prior to opening her mediation practice 
in 2017, she was a trial attorney for 25 years. Ms. Amato is a Fellow in the International Academy 
of Mediators and a member of the Oregon Chapter of National Academy of Distinguished Neutrals. 
In addition to other leadership roles, she has served as cochair of the Oregon State Bar Alternative 
Dispute Resolution Section, chair of the Labor & Employment Section, member of the Oregon Council 
on Court Procedures, and vice president of the Oregon Mediation Association. Ms. Amato was an editor 
of ADR in Oregon (OSB Legal Pubs 2019). She is admitted to practice in Oregon and Washington.

Joseph Arellano, Foster Garvey PC, Portland. Mr. Arellano’s practice emphasizes complex civil 
litigation, including securities, commercial and tort litigation, and professional liability defense of 
lawyers, accountants, brokers, and officers and directors. He also represents professionals in regulatory 
investigations by the SEC, DOJ, IRS, FBI, and their state counterparts. Mr. Arellano is a Fellow of the 
American College of Trial Lawyers and the American Bar Foundation and a member of the Multnomah 
Bar Association. He is admitted to practice in Oregon and New York and before the U.S. Supreme 
Court.

Kirc Emerson, Richardson Wright LLP, Portland. Mr. Emerson is a litigator who performs detailed 
discovery analysis along with strategic legal work. He is a member of the Multnomah Bar Association, the 
American Association for Justice, the American Bar Association, the Oregon Trial Lawyers Association 
Amicus Committee, and the Owen M. Panner American Inn of Court.

Kim Gordon, MA, JD, Portland. Ms. Gordon works exclusively in collaborative mediation and law. Her 
experience includes 18 years as a traditional divorce lawyer, 15 years as a collaborative practitioner, 
and over 20 years as a mediator. She served as the president of Oregon’s first collaborative law 
association. She is credited with opening the first multi-disciplinary collaborative law firm in the country. 
She is an international collaborative law and conflict resolution speaker and educator and is one of only 
two lawyers in the United States who train for the International Academy of Collaborative Professionals.

Caroline Harris Crowne, Tonkon Torp LLP, Portland. Ms. Harris Crowne handles disputes over 
business transactions and relationships in all venues—federal and state courts, private arbitration and 
mediation, and regulatory proceedings. Most of her cases involve a business contract, and many of 
those contracts include ADR provisions. She has represented clients in mediations and arbitrations 
conducted through the Arbitration Service of Portland, the American Arbitration Association, JAMS in 
Seattle and Los Angeles, and direct appointment. Issues regularly arise in her practice concerning 
whether or not the parties have fully complied with contractual ADR requirements, leading to dispositive 
motions and sometimes even appellate briefing. Within her firm, she often consults with her colleagues 
in the business department about effective dispute resolution provisions to include in contracts and 
transaction documents, as well as about methods for early resolution of disputes.

Jason L. Kafoury, Kafoury & McDougal, Portland. Mr. Kafoury’s firm handles injury and accident, 
sex abuse, civil rights violation, employment, and elder abuse matters. Mr. Kafoury has participated in 
nearly 50 jury trials since 2009. He works collaboratively with other trial attorneys to prepare and try 
major cases as well as with clients and insurance companies to resolve matters before trial.



 viiiControversial Issues in Mediation

Angela Laidlaw, Laidlaw and Laidlaw PC, Oregon City. Ms. Laidlaw serves as a mediator, collaborative 
attorney, arbitrator, and Clackamas County Circuit Court judge pro tem in family law matters. She 
serves as a court-appointed arbitrator for Clackamas County. She is a board member of the Clackamas 
County Arbitration Commission, member and past president of the Clackamas County Bar Association, 
member and past president of the Oregon Association of Collaborative Professionals, president of the 
Clackamas Collaborative Association, and a member of the International Association of Collaborative 
Professionals, Oregon Mediation Association, and Oregon Women Lawyers. Ms. Laidlaw is admitted to 
practice in Oregon and California (inactive).

Elizabeth E. Lampson, Davis Rothwell Earle & Xochihua PC, Portland. Ms. Lampson has extensive 
jury and judge trial experience in addition to arbitration experience. She is a member of the Claims and 
Litigation Management Alliance, the Defense Research Institute, the Oregon Association of Defense 
Counsel, the Oregon Women Lawyers Queen’s Bench Chapter board of directors, and Washington 
Defense Trial Lawyers. She is a Fellow of the Construction Lawyers Society of America and is admitted 
to practice in California, Oregon, and Washington. Ms. Lampson is a frequent speaker at industry and 
continuing education events.

Rubén Rivera, Law Offices of Rubén Rivera, Portland. Mr. Rivera’s firm focuses on immigration law. 
Mr. Rivera holds an LL.M. in International Trade Law from the University of Arizona College of Law. He 
is admitted to practice in Arizona and Oregon.

Richard Spier, Mediator, Portland. Mr. Spier serves as a full-time mediator throughout Oregon and 
Washington, limiting his practice to cases in which all parties are represented by legal counsel. He 
has been accepted to membership in the National Academy of Distinguished Neutrals. Mr. Spier is 
past president of the Oregon State Bar, past chair of the OSB Alternative Dispute Resolution Section, 
past chair of the Oregon State Bar Committee on Federal Practice and Procedure, past member of the 
Oregon Board of Bar Examiners, and past member of the Oregon State Bar Disciplinary Board Trial 
Panel.

Richard J. Vangelisti, Vangelisti Mediation, Portland. Mr. Vangelisti is a full-time mediator with 
experience in matters involving personal injury, employment, insurance, professional negligence, and 
business. He has mediation training from the National Judicial College and the United States District 
Court for the District of Oregon and negotiation training from the Harvard Law School Program on 
Negotiation. He has tried cases involving trade secrets, employment, wrongful death, landlord and retail 
premises liability, motor vehicle, bicycle, pedestrian, insurance, civil rights, medical care, and long-term 
care. Mr. Vangelisti is past president of the Multnomah Bar Association and the Federal Bar Association 
Oregon Chapter, past chair of the Oregon Bench-Bar Joint Commission on Professionalism, and past 
cochair of the Ninth Circuit Lawyer Representatives of Oregon to the Ninth Circuit Judicial Conference.

Ernest Warren, Jr., Warren & Sugarman, Portland. In 1990, Mr. Warren established the first African 
American–owned law firm in Oregon, with primary objectives of being a resource to the community, 
serving the common good, and steadfastly pursuing justice. Mr. Warren serves as a mentor to students, 
new lawyers, former clients, and the Portland Gang Violence Task Force. He is general counsel for 
Portland Community Reinvestment Initiatives, Inc., an organization that helps meet community 
affordable housing needs. Outside of his civil rights practice, Mr. Warren is a criminal defense attorney 
who serves a diverse clientele and community.

FACULTY (Continued)
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Oregon Rules of Professional Conduct (1/11/2018) 
 

 

RULE 1.0 TERMINOLOGY 

*** 

(g) "Informed consent" denotes the agreement by a person to a proposed course of conduct after 
the lawyer has communicated adequate information and explanation about the material risks of 
and reasonably available alternatives to the proposed course of conduct. When informed consent 
is required by these Rules to be confirmed in writing or to be given in a writing signed by the 
client, the lawyer shall give and the writing shall reflect a recommendation that the client seek 
independent legal advice to determine if consent should be given. 

 

 

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY  
BETWEEN CLIENT AND LAWYER 

(a) Subject to paragraphs (b) and (c), a lawyer shall abide by a client's decisions concerning the 
objectives of representation and, as required by Rule 1.4, shall consult with the client as to the 
means by which they are to be pursued. A lawyer may take such action on behalf of the client as 
is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision 
whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether 
the client will testify. 

*** 

 

 

RULE 1.4 COMMUNICATION 

***  

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation.  

 



Chapter 1—Legal Malpractice Limits Under Alfieri v. Solomon 

 1–2Controversial Issues in Mediation



Chapter 1—Legal Malpractice Limits Under Alfieri v. Solomon 

 1–3Controversial Issues in Mediation

358 Or. 383 
365 P.3d 99 

Phillip ALFIERI, Petitioner on Review, 
v. 

Glenn SOLOMON, Respondent on Review. 
CC 1203–02980 

CA A152391 
SC S062520. 

Supreme Court of Oregon, En Banc. 
Argued and Submitted on May 12, 2015. 

Decided Dec. 10, 2015. 
Mark McCulloch, Farleigh Wada Witt, Portland, argued the cause and filed the brief for the petitioner. 
Thomas W. Brown, Cosgrave Vergeer Kester, Portland, argued the cause and filed the brief for the respondent. 
Rankin Johnson, IV, Law Office of Rankin Johnson IV, LLC, Portland, filed the brief for amicus curiae Oregon Trial 
Lawyers Association. 
BALMER, C.J. 
[358 Or. 385] 
The issue presented in this case is one of first impression: to what extent do the confidentiality provisions of 
Oregon’s mediation statutes, ORS 36.100 to 36.238, prevent a client from offering evidence of communications 
made by his attorney and others in a subsequent malpractice action against that attorney? The trial court 
granted defendant’s ORCP 21 E motion to strike certain allegations in plaintiff’s complaint and then dismissed 
the complaint with prejudice under ORCP 21 A(8) for failure to state a claim. The Court of Appeals affirmed in 
part and reversed in part, holding that ORS 36.220 and ORS 36.222 barred some, but not all, of plaintiff’s 
allegations, and that the trial court erred in dismissing the complaint with prejudice before a responsive 
pleading had been filed. Alfieri v. Solomon, 263 Or.App. 492, 329 P.3d 26 (2014). We agree that ORS 36.220 and 
ORS 36.222 limit the subsequent disclosure of mediation settlement terms and certain communications that 
occur in the course of or in connection with mediation. We disagree, however, as to the scope of 
communications that are confidential under those statutes. We also disagree with the Court of Appeals as to 
whether the trial court erred in dismissing plaintiff’s complaint with prejudice because no responsive pleading 
had been filed. For the reasons set out below, we affirm in part and reverse in part the decision of the Court of 
Appeals and remand to the circuit court for further proceedings. 

I. BACKGROUND 
We state the facts, accepting as true all well-pleaded allegations in the complaint and drawing all reasonable 
inferences in plaintiff’s favor. Bailey v. Lewis Farm, Inc., 343 Or. 276, 278, 171 P.3d 336, 337 (2007). Plaintiff 
retained defendant, an attorney specializing in employment law, to pursue discrimination and retaliation claims 
against plaintiff’s former employer. In the course of that representation, defendant filed administrative 
complaints with the Oregon Bureau of Labor and Industries and thereafter a civil action against the former 
employer for damages on plaintiff’s behalf. After limited discovery, plaintiff, represented by defendant, and 
plaintiff’s former employer entered into mediation under the terms and conditions 

[365 P.3d 102] 
set forth in 

[358 Or. 386] 
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ORS 36.185 to 36.210. Before meeting with the mediator and plaintiff’s former employer, defendant advised 
plaintiff about the potential value of his claims and the amount for which he might settle the lawsuit. Plaintiff 
and his former employer, along with their respective lawyers and the mediator, attended a joint mediation 
session and attempted to resolve the dispute. However, no resolution was reached. After the session ended, the 
mediator proposed a settlement package to the parties. In the weeks that followed, defendant provided advice 
to plaintiff about the proposed settlement. At defendant’s urging, plaintiff accepted the proposed terms and 
signed a settlement agreement with his former employer. One of the terms to which plaintiff agreed was that 
the settlement agreement would be confidential. After the parties signed the agreement, defendant continued 
to counsel plaintiff and provide legal advice regarding the settlement. 
Some months after the mediation ended, plaintiff concluded that defendant’s legal representation had been 
deficient and negatively affected the outcome of his case. Plaintiff sued defendant for legal malpractice, alleging 
that defendant had been negligent and had breached his fiduciary duty to plaintiff through his work both on the 
underlying civil action and the mediation. Plaintiff asserted that had defendant properly and completely pleaded 
his claims and reasonably prepared for trial he would have received a favorable jury verdict and been awarded 
substantially more monetary relief than he obtained by settlement. To assert those claims, plaintiff pleaded 
facts that disclosed certain terms of the confidential settlement agreement and that pertained to 
communications made by various persons involved in the mediation process. 
Specifically, plaintiff’s allegations disclosed facts about the mediator’s settlement proposal to the parties, 
defendant’s conduct during the mediation, and private attorney-client discussions between plaintiff and 
defendant regarding the mediation. Those private attorney-client discussions—which occurred outside the 
mediation session and without the involvement of either the mediator or plaintiff’s former employer—
concerned the valuation and strength of plaintiff’s claims, whether plaintiff was obligated to accept 

[358 Or. 387] 
the mediator’s proposal and sign the settlement agreement, and whether the agreement was enforceable. 
Although some of those discussions took place before or while the mediation was still in progress, others 
occurred when plaintiff signed the settlement agreement or thereafter. 
Defendant responded by moving to strike many of the allegations in plaintiff’s complaint, arguing that they 
contained material that was confidential and inadmissible under two provisions of Oregon’s mediation statute, 
ORS 36.220 and ORS 36.222. ORS 36.220 provides in part: “Mediation communications are confidential and may 
not be disclosed to any other person” and “parties to a mediation may agree that all or part of the terms of a 
mediation agreement are confidential.” ORS 36.220(1)(a), (2)(b).1 To the extent that a mediation agreement or 
communication is confidential under ORS 36.220, it is “not admissible as evidence in any subsequent 
adjudicatory proceeding, and may not be disclosed by the parties or the mediator in any subsequent 
adjudicatory proceeding.” ORS 36.222(1). 
The mediation statute contains definitional provisions that describe the scope of what falls within those 
confidentiality and admissibility restrictions. “Mediation” is defined as: 

“[A] process in which a mediator assists and facilitates two or more parties to a controversy in 
reaching a mutually acceptable resolution of the controversy and includes all contacts between a 
mediator and any party or agent of a party, until such time as a resolution is agreed to by the 
parties or the mediation process is terminated.” 

ORS 36.110(5). A “‘Mediation agreement’ means an agreement arising out of a mediation, 

[365 P.3d 103] 

                                                 
1 Unlike mediation communications, which are confidential under the statute, the terms of a mediation agreement are not 
confidential unless the parties expressly agree to make them so. See ORS 36.220(2)(a) (terms of mediation agreements not 
confidential); ORS 36.220(2)(b) (parties may agree to make all or part of mediation agreement confidential). 
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including any term or condition of the agreement.” ORS 36.110(6). “‘Mediation communications’ means: (a) All 
communications that are made, in the course of or in connection with a mediation, to a mediator, a mediation 
program or a party to, or any 

[358 Or. 388] 
other person present at, the mediation proceedings.” ORS 36.110(7)(a).2 
The trial court granted defendant’s motion to strike, in part, and struck substantial portions of plaintiff’s 
complaint. In addition to striking allegations that disclosed the settlement amount and other confidential 
settlement terms, the trial court struck several allegations because they disclosed confidential mediation 
communications. Those allegations included that: 

• The mediation was “largely unsuccessful because defendant substantially lowered his 
recommendation for settlement from amounts he told plaintiff before the mediation the lawsuit 
would likely settle for.” 

• Following the mediation session, the mediator suggested a particular settlement amount to the 
parties, and that “[o]ver the course of the next several days, plaintiff made several attempts to 
reject the proposed offer but defendant pressured plaintiff into eventually agreeing to the 
mediator’s proposal.” 

• Defendant failed “to reasonably advocate for plaintiff in the mediation of the lawsuit” with 
plaintiff’s former employer. 

• Defendant recommended that plaintiff settle for the mediator’s proposed amount. 

• Defendant failed to advise plaintiff that the mediator’s proposal “was not enforceable” because 
plaintiff’s former employer “had not accepted it on time.” 

• Defendant had advised plaintiff “that he was bound to the terms of the Agreement even though 
[plaintiff’s former employer] failed to pay within the time required by the terms of the 
Agreement.” 

Defendant also filed a motion to dismiss plaintiff’s complaint under ORCP 21 A(8) for failure to state ultimate 

[358 Or. 389] 
facts sufficient to state a claim for relief, on the basis that, in the absence of the allegations that defendant 
argued should be stricken, plaintiff had not alleged facts sufficient to establish his damages or that defendant 
caused those damages. After granting defendant’s motion to strike, the trial court also granted the motion to 
dismiss and dismissed the complaint with prejudice. 
Plaintiff appealed, and the Court of Appeals, as noted, affirmed in part and reversed in part. The Court of 
Appeals concluded that the trial court did not err in striking those allegations that disclosed the terms of the 
settlement agreement and the allegation that described the mediator’s settlement proposal to the parties. With 
respect to the other allegations that referred to mediation-related communications, the Court of Appeals 
distinguished between those communications that took place while the mediation process was still underway 
and those that occurred after the settlement agreement was signed. 
Looking to the text of the mediation statute and interpreting the definitional terms in ORS 36.110, the court 
agreed that discussions between plaintiff and defendant that occurred in preparation for, during, and after the 
mediation conference—but before the signing of the settlement agreement—were “mediation 
communications” made “in the course of or in connection with” the mediation “process.” The court concluded 

                                                 
2 The second paragraph of the statute, ORS 36.110(7)(b) adds to the definition of “mediation communications” certain 
written materials, including “memoranda, work products, documents and other materials” created in the course of or in 
connection with mediation. That paragraph is not at issue in this case. 



Chapter 1—Legal Malpractice Limits Under Alfieri v. Solomon 

 1–6Controversial Issues in Mediation

that this was true even for attorney-client communications exchanged privately outside of mediation 
proceedings and without the participation of either the mediator or plaintiff’s former employer. The court 
concluded that communications that occurred post-signing, however, were not “mediation communications” 
because the mediation had already ended and that the trial court had erred in striking the allegations referring 
to those. 
Finally, the Court of Appeals concluded that it was error for the trial court to dismiss 

[365 P.3d 104] 
the complaint with prejudice because, under ORCP 23 A, a plaintiff is entitled to amend a complaint once as a 
matter of right before a responsive pleading is filed and it was conceivable that plaintiff could still allege and 
prove his claims. We granted plaintiff’s petition for review. 
[358 Or. 390] 
On review, plaintiff argues that the Court of Appeals erred in its reading of ORS 36.220 and ORS 36.222. Plaintiff 
acknowledges that he agreed with his former employer to make the settlement agreement confidential. Instead, 
plaintiff focuses on the applicability of those statutory provisions to subsequent attorney malpractice actions 
and to private attorney-client discussions that occur outside of mediation proceedings. Plaintiff argues that the 
allegations struck from his complaint did not contain “mediation communications” within the meaning of ORS 
36.110(7)(a) because the communications described were not part of the “mediation,” in that they did not 
involve assistance or facilitation by a mediator. Plaintiff further argues that mediation confidentiality is a 
privilege that belongs to the mediating parties and that the legislature did not intend for attorneys who 
represent mediating parties to invoke the benefit of that protection. Finally, plaintiff argues that allowing 
attorneys to use mediation confidentiality as a shield against malpractice claims is inconsistent with the express 
purpose of mediation confidentiality and contrary to public policy. Allowing such a rule, plaintiff contends, 
would lead to the unreasonable result of protecting lawyers who engage in unethical—and even criminal—
conduct in the course of mediation from investigation and prosecution. 
Defendant responds that, properly construed, “mediation communications” include all communications that are 
made to a party or its agent that support, aid, or facilitate the resolution of a dispute with the aid of a mediator 
until that effort finally and definitively ends. Defendant asserts that this includes all communications between a 
mediating party and that party’s attorney in the mediation. Defendant further asserts that, as a lawyer 
representing a party to a mediation, he qualified as “any other person present at, the mediation proceedings,” 
so that statements that plaintiff made to him concerning the mediation fall within the plain and ordinary 
meaning of ORS 36.110(7)(a). In addition, defendant notes that the legislature considered and provided for 
several exceptions to mediation confidentiality, but that none relate to a subsequent action by a party against 
that party’s own lawyer for alleged malpractice in connection with the mediation. Defendant argues that the 
legislature’s 

[358 Or. 391] 
failure to include such an exception in the mediation statute evinces a deliberate policy choice. Finally, 
defendant asks this court to reverse the Court of Appeals decision holding that the trial court erred in dismissing 
plaintiff’s complaint with prejudice. 

II. ANALYSIS 
A. Defendant’s Motion to Strike 
The parties do not dispute the legal standards that apply to the trial court’s disposition of plaintiff’s motion to 
strike. A court may strike “any insufficient defense or any sham, frivolous, irrelevant, or redundant matter 
inserted in a pleading.” ORCP 21 E(2). We generally review orders to strike for abuse of discretion. See, e.g., Lane 
County Escrow v. Smith, Coe, 277 Or. 273, 286, 560 P.2d 608 (1977); Cutsforth v. Kinzua Corp., 267 Or. 423, 428, 
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517 P.2d 640 (1973).3 However, where a court’s exercise of discretion turns on a legal question, such as the 
meaning of a statute, we review that determination as a matter of law. See, e.g., State v. Sarich, 352 Or. 601, 
615, 291 P.3d 647, 655 (2012) (when reviewing order of trial court for abuse of discretion, reviewing court must 
first determine whether, as a matter of law, trial court applied correct legal standard). Because the trial court’s 
ruling on 

[365 P.3d 105] 
defendant’s motion to strike, and its subsequent dismissal of the complaint, both turn on the interpretation of 
Oregon’s mediation statute, ORS 36.100 to 36.238, we review those actions for legal error to determine whether 
the court applied the law correctly. See, e.g., Pereira v. Thompson, 230 Or.App. 640, 659, 217 P.3d 236 (2009) 
(applying legal error standard to review of motion to strike where trial court’s grant of motion turned on 
predicate legal question of whether allegations were actionable under claim for legal malpractice). 
[358 Or. 392] 
The parties do not dispute that unless an exception to the statutory prohibition on disclosure applies, mediation 
communications that are confidential under ORS 36.220 and inadmissible under ORS 36.222 cannot form the 
basis of a legal claim and thus may be struck from a complaint pursuant to ORCP 21 E. Whether the trial court 
erred in ruling on the motion to strike, therefore, turns on whether the court correctly interpreted the term 
“mediation communications” as it applies in ORS 36.220 and ORS 36.222. We approach that question with the 
goal of determining the legislature’s intent. State v. Gaines, 346 Or. 160, 171, 206 P.3d 1042 (2009). We look 
primarily to the statute’s text, context, and legislative history, although we may look also to general rules of 
statutory construction as helpful. Id. at 171–72, 206 P.3d 1042. 
Because “there is no more persuasive evidence of the intent of the legislature than the words by which the 
legislature undertook to give expression to its wishes,” we begin with the text of the statute. Id. at 171, 206 P.3d 
1042 (citations and internal quotation marks omitted). ORS 36.220 provides that “[m]ediation communications 
are confidential and may not be disclosed to any other person.” ORS 36.220(1)(a). If a communication is 
confidential under ORS 36.220, it is inadmissible in “any subsequent adjudicatory proceeding.” ORS 36.222(1). 
To determine whether the allegations that were struck from plaintiff’s complaint fall within those provisions, we 
look to the definitions of the operative terms “mediation” and “mediation communications.” Each is statutorily 
defined in ORS 36.110, and we examine each in turn below. 
1. The Definition of “Mediation” 
As previously noted, the term “mediation” refers to a particular scope of activity as defined by the mediation 
statute, which provides: 

“‘Mediation’ means a process in which a mediator assists and facilitates two or more parties to a 
controversy in reaching a mutually acceptable resolution of the controversy and includes all 
contacts between a mediator and any party or agent of a party, until such time as the resolution is 
agreed to by the parties or the mediation process is terminated.” 

[358 Or. 393] 
ORS 36.110(5). The parties do not dispute that plaintiff and his former employer were engaged in “mediation” 
within the meaning of the statute, and that the settlement agreement that they signed resulted from that 
process. Plaintiff and defendant differ, however, in their view of what activity is properly considered part of that 

                                                 
3 Although the Oregon Rules of Civil Procedure were first promulgated in 1978, the grounds for a motion to strike under 
ORCP 21 E were taken from the prior statutory scheme. See Council on Court Procedures, Rule 21 (comment), in Legislative 
History Relating to Promulgation of Oregon Rules of Civil Procedure, Vol. 5, 48, 51–52 (1979) (describing history of rule). See 
also former ORS 16.100 (1977), repealed by Or. Laws 1979, ch. 284, § 199 (setting out rule for when sham, frivolous, 
irrelevant, or redundant material may be struck from pleadings). As such, our cases prior to 1978 on the standard of review 
for the grant of a motion to strike remain pertinent. 
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mediation. Plaintiff argues that “mediation” encompasses only the activity that occurs in the presence of the 
mediator. Defendant focuses on the statutory reference to a “process” and argues that “mediation” includes all 
activity that facilitates the resolution of the dispute, until the point at which a settlement agreement is signed or 
the mediation process is otherwise definitively ended. As discussed below, the text supports a narrower 
interpretation of “mediation” and, in turn, “mediation communications,” than defendant’s contention that all 
communications that are related to the “mediation process” are confidential, regardless of when and where 
they occur. 
Looking to the text and context of ORS 36.110(5), we conclude that plaintiff has the better argument. It is a 
familiar rule that in construing statutes we should not simply consult dictionaries and interpret words in a 
vacuum. State v. Cloutier, 351 Or. 68, 96, 261 P.3d 1234 (2011). “Dictionaries, after all, do not tell us what words 
mean, only what words can mean, depending on their context and the particular manner in which they are 
used.” Id. (emphasis in original). The term “process” is broad in connotation, 

[365 P.3d 106] 
indicating “the action of passing through continuing development from a beginning to a contemplated end” or 
“a particular method or system of doing something.” Webster’s Third New Int’l Dictionary 1808 (unabridged ed. 
2002). However, ORS 36.110(5) narrows that term by describing more specifically that “‘[m]ediation’ means a 
process in which a mediator assists and facilitates” the resolution of the parties’ dispute. (Emphasis added.) The 
words “in which a mediator assists and facilitates” follow the noun “process” without being set off by commas. 
Those words therefore operate as a restrictive clause, limiting the frame of reference and therefore the meaning 
of the preceding noun. See Bryan Garner, Garner’s Dictionary of Legal Usage 888–89 (3rd ed. 2011) (describing 
rule on use of commas to indicate restrictive versus nonrestrictive clauses); cf. 
[358 Or. 394] 
Blacknall v. Board of Parole, 348 Or. 131, 140, 229 P.3d 595 (2010) (reiterating and applying grammatical 
principle that a phrase set off by commas functions as parenthetical). Thus, in context, the meaning of “process” 
here appears more limited and refers only to those aspects of the mediation in which the mediator is directly 
involved. 
That understanding of the text is supported by the subsequent clause in the same sentence that mediation 
“includes all contacts between a mediator and any party or agent of a party.” ORS 36.110(5). Exemplars of that 
kind are not necessarily exclusive. See State v. Kurtz, 350 Or. 65, 74–75, 249 P.3d 1271 (2011) (concluding that 
use of term such as “includes” or “including” typically signals that legislature did not intend list of particulars 
that follows to be exhaustive). Nonetheless, “[w]hen, as here, the legislature uses a general term in a statute 
and also provides specific examples, those specific examples provide useful context for interpreting the general 
term.” Schmidt v. Mt. Angel Abbey, 347 Or. 389, 403–04, 223 P.3d 399 (2009) (applying principle to criminal 
statute). 
Here, the legislature’s decision to specify that “mediation” includes all contacts between the mediator and the 
parties (or their agents) is particularly instructive. First, it implies that other types of interactions not mentioned, 
such as private conversations between a party and his or her attorney, may not necessarily be part of the 
mediation itself. Second, it confirms that the legislature understood “mediation” to refer, at its most essential 
level, to the assistance and facilitation that the mediator provides. The legislature’s inclusion of that exemplar 
thus lends further support to the conclusion that the meaning of the term “mediation,” as statutorily defined, 
refers to the part of the mediation process in which the mediator is directly involved. 
That understanding of the definition of “mediation” is consistent with the wide range of mediation types that 
the statute covers. See ORS 36.155 to 36.175 (community-based mediation programs in individual counties); 
ORS 36.179 (program for mediations in which public bodies are parties); ORS 36.185 to 36.200 (mediation of civil 
disputes in collaboration with circuit courts). Parties sometimes meet with a 

[358 Or. 395] 



Chapter 1—Legal Malpractice Limits Under Alfieri v. Solomon 

 1–9Controversial Issues in Mediation

mediator at a specified time and location to resolve their dispute according to a well-defined framework, but not 
always. See Office of the State Court Administrator, Appropriate Dispute Resolution Deskbook §§ 2 to 5 (2nd rev. 
1997) (describing Oregon mediation programs existing at that time by county and type, complete with 
applicable rules and sample forms); 1 Arbitration and Mediation §§ 15.17–24 (Oregon CLE 1996 & Supp. 2008) 
(describing how mediation works and various styles used in Oregon). Mediation can take place in person or by 
phone, and in some cases, the mediator acts as an intermediary, communicating with each party separately 
rather than meeting with all participants at once. See Exhibit G, Senate Committee on Business, Law and 
Government, Senate Bill (SB) 160, Feb. 27, 1997 (accompanying statement of DeEtte Wald Beghtol, mediator 
and participant in workgroup that drafted SB 160, describing modes of mediation frequently used by programs 
to be covered by the law). Some mediations involve only a mediator and two parties that have a dispute, while 
others have a variety of participants. Community-based mediations in particular may include a range of 
interested persons or entities. See id. (describing broad participation in many 

[365 P.3d 107] 
community mediations). Ensuring flexibility to accommodate a wide range of mediation types was one of the 
legislature’s stated goals. See ORS 36.105 (“The Legislative Assembly declares that it is the purpose of ORS 
36.100 to 36.238 to: * * * (2) Allow flexible and diverse programs to be developed in this state, to meet specific 
needs in local areas and to benefit this state as a whole through experiments using a variety of models of 
peaceful dispute resolution.”). The more narrow definition of “mediation” set out in ORS 36.110(5) serves that 
goal while accommodating the many types of mediation that the legislature understood and expected to occur 
pursuant to Oregon’s mediation statute. 
Considering the text of ORS 36.110(5), in context, we conclude that “mediation” includes only that part of the 
“process” in which a mediator is a participant. Separate interactions between parties and their counsel that 
occur outside of the mediator’s presence and without the mediator’s direct involvement are not part of the 
mediation, even if they are related to it. 
[358 Or. 396] 
2. Definition of “Mediation Communications” 
We turn next to the meaning of the term “mediation communications.” ORS 36.110(7) states in part: 
“‘Mediation communications’ means: (a) All communications that are made, in the course of or in connection 
with a mediation, to a mediator, a mediation program or a party to, or any other person present at, the 
mediation proceedings.” On the face of the statute, then, whether something is a “mediation communication,” 
depends on three elements: (1) whether it is a “communication,” (2) its connection to a “mediation,” and (3) the 
identity of the recipient. 
First, to come within that definition, a statement must be a “communication.” Because the statute does not 
define that term, we look to its plain meaning and ordinary use. State v. Dickerson, 356 Or. 822, 829, 345 P.3d 
447 (2015). Looking to the dictionary definition of that term, a “communication” may be either “facts or 
information communicated,” or “the act or action of imparting or transmitting”—in other words, the process by 
which information is exchanged. Webster’s at 460. In this case, the parties do not dispute that conversations and 
disclosures between an attorney and client may be considered “communications.” The same is true for 
statements made by a mediator to disputing parties or other statements made in the course of mediation 
proceedings. 
Second, the communication must be made “in the course of or in connection with a mediation.” An activity 
occurs “in the course of” something else when it occurs as part of a specified process or during a specified 
period or activity. Oxford Dictionary of English 400 (3rd ed. 2010). Likewise, the phrase “in connection with” is 
typically understood to mean a “relationship or association.” Portland Distributing v. Dept. of Rev., 307 Or. 94, 
99, 763 P.2d 1189 (1988). See also Webster’s at 480–81 (word “connection” refers to state of being 
“connected”—”joined or linked together” or having “parts or elements logically related”). It follows then, that a 
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communication is “in the course of” a mediation when it occurs as part of an actual mediation proceeding, and 
“in connection with” a mediation when it is made outside of such 

[358 Or. 397] 
proceedings but relates to the substance of the dispute and its resolution process. 
The question remains, however, whether the mediation must be ongoing or whether a communication can be 
“in connection with” a mediation once the dispute has settled. The definition of “mediation,” discussed above, 
suggests that the mediation must be ongoing for a communication to be “in connection with” it, because the 
legislature expressly limited the temporal scope of “mediation” to activity occurring before “a resolution is 
agreed to by the parties or the mediation process is terminated.” ORS 36.110(5). For that reason, we conclude 
that communications can only be “in connection with” a mediation for purposes of the statute if the mediation 
has not yet ended. As such, communications that occur after a settlement agreement is signed are not 
“mediation communications” within the meaning of ORS 36.110(7)(a) and are neither prohibited from disclosure 
under ORS 36.220 nor inadmissible 

[365 P.3d 108] 
under ORS 36.222.4 A communication is thus “in the course of or in connection with” a mediation only if it is 
made during and at a mediation proceeding or occurs outside of a proceeding but relates to the substance of 
the dispute being mediated and is made before a resolution is reached or the process is otherwise terminated. 
Third, to be confidential, the communication must be made to one of the recipients specified in ORS 
36.110(7)(a) : “a mediator, a mediation program or a party to, or any other person present at, the mediation 
proceedings.” Interpreting those terms is relatively straightforward. The first three categories are defined in the 
statute. “‘Mediator’ means a third party who performs mediation,” including that person’s agents and 
employees. ORS 36.110(9). “‘Mediation program’ means a program through which mediation is made available 
and includes the director, agents and employees of the program.” ORS 36.110(8). A “party” is a person, agency 
or body who “participates in a mediation and has a direct 

[358 Or. 398] 
interest in the controversy that is the subject of the mediation.” ORS 36.234.5 
Because the fourth category of recipients—”other person[s] present at, the mediation proceedings”—is not 
defined, we look to the plain and ordinary meaning of the words that form that category. In that context, the 
term “proceedings” can mean “a particular way of doing or accomplishing something,” “a particular action or 
course of action” or “a particular thing done.” Webster’s at 1807. Given that “mediation” is the part of the 
conflict resolution process in which a mediator directly participates, it follows that “mediation proceedings” are 
the actual mediator-facilitated discussions through which mediation occurs, whether they take place at a formal 
meeting of the parties with the mediator, or at individual sessions with the mediator. As the statute 
contemplates, third parties may be present at, and participate in those discussions. See ORS 36.195(2) (stating 
that in civil mediations conducted under the provisions of ORS 36.185 to 36.210, “[a]ttorneys and other persons 
who are not parties to a mediation may be included in mediation discussions at the mediator’s discretion, with 

                                                 
4 It is unclear on the face of plaintiff’s complaint when some of the communications in question occurred. The complaint, 
for example, refers to certain communications that took place on the day the settlement agreement was signed without 
stating whether they preceded or followed the actual signing. The timing of those communications, as well as whether they 
occurred at a mediation proceeding, are questions of fact for the trial court. 
5 For purposes of applying the mediation statute, the term “party” here can also include other persons, such as attorneys or 
others who are agents of mediating parties, who speak on behalf of mediating parties. See ORS 36.110(5) (“‘Mediation’ * * 
* includes all contacts between a mediator and any party or agent of a party * * *.” (Emphasis added.)). See, e.g., Bidwell 
and Bidwell, 173 Or.App. 288, 294, 21 P.3d 161 (2001) (holding that written settlement communications between attorneys 
on behalf of two mediating parties were confidential “mediation communications” under ORS 36.220 ). 
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the consent of the parties”). To fall within the category of an “other person present at, the mediation 
proceedings” then, a person must be a direct observer or participant in the mediator-facilitated discussion in 
which the communication was made.6 
The legislative history confirms that interpretation. See Exhibit E, Senate Business, Law and Government 
Committee, SB 160, Feb. 27, 1997 (accompanying statement 

[358 Or. 399] 
of Donna Silverberg, Acting Director of Oregon Dispute Resolution Commission,7 and official 

[365 P.3d 109] 
representative of work-group that drafted SB 160, describing that mediation statute seeks to provide assurance 
to parties by rendering all mediation communications confidential as a general rule, whether the 
communications are made to “a mediator, a mediation program or other party or person present at the 
mediation session “ (emphasis added)). 
Identifying the basic elements of “mediation communications” as set out in the text of ORS 36.110(7)(a) does 
not end our inquiry, however. To discern whether the kinds of communications at issue in this case fall within 
the scope of that provision, we must answer a more fundamental question: to whose communications does the 
definition set out in ORS 36.110(7)(a) apply? Because ORS 36.110(7)(a) is written in the passive voice—
”‘Mediation communications’ means all communications that are made ...”—the legislature did not explicitly 
state whose speech it is directed at. See State v. Klein, 352 Or. 302, 309, 283 P.3d 350 (2012) (noting that 
because legislature wrote statutory definition of “aggrieved person” in the passive voice—”a person against 
whom the interception was directed “—who or what does the “directing” is not explicitly stated (emphasis in 
original)). Defendant argues that the legislature’s use of passive voice in ORS 36.110(7)(a) means that provision 
was intended to apply to any communication by any person. However, whether that is correct is less clear than 
the words of the statute, in isolation, might suggest. 
The legislature often uses the passive voice in drafting statutes, but its significance for statutory interpretation 
varies. In some circumstances, we have concluded that the legislature’s use of the passive voice conveys its 
intent that a statute apply more broadly. See, e.g., Powerex Corp. v. Dept. of Rev., 357 Or. 40, 46–47, 346 P.3d 
476 (2015) (use of passive voice in ORS 314.665(2)(a) indicates that application of statute does not depend on 
identity of actor). At other times, 

[358 Or. 400] 
however, the legislature’s use of the passive voice adds nothing to the meaning of a provision and instead 
generates ambiguity as to how the law should be applied. See, e.g., State v. Serrano, 346 Or. 311, 322, 210 P.3d 
892 (2009) (use of passive voice in OEC 505(1)(a) not reflective of how marital communications privilege 
intended to operate); Brentmar v. Jackson County, 321 Or. 481, 487, 900 P.2d 1030 (1995) (use of passive voice 
in land use statute created ambiguity as to who was authorized to act). For the reasons discussed below, we 
conclude that the legislature did not intend its use of the passive voice in ORS 36.110(7)(a) to bring the 

                                                 
6 Defendant argues that his private attorney-client discussions with plaintiff are confidential “mediation communications” 
because defendant was a “person present at, the mediation proceedings” under ORS 36.110(7)(a). That argument is 
unavailing because, as discussed, that provision applies only to the extent that the communications were made “in the 
course of” mediation proceedings. Plaintiff has not argued, and nothing in the record suggests, that the mediator 
participated in any of those discussions. 
7 The Oregon Dispute Resolution Commission (ODRC) was the entity charged with providing services in support of the 
legislative mandates set forth in Oregon’s mediation statute. Established by the Oregon legislature in 1989 and funded 
through 2003, the ODRC’s membership included private individuals who worked in the field of alternative dispute 
resolution, judges, and elected officials. An ODRC workgroup was responsible for drafting the text of the legislation that 
created the confidentiality provisions in Oregon’s current mediation statute. 
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statements of all possible speakers within the definition of “mediation communications,” but that the legislature 
intended the statute to apply more narrowly. 
Although the legislature did not specify the speakers to whom ORS 36.110(7)(a) applies, as described above, it 
did specify the persons to whom the communication must be made for it to be a “mediation communication.”8 
That definition applies only to the extent that a communication is made “in the course of or in connection with a 
mediation to a mediator, mediation program, party to or any other person present at, a mediation proceeding.” 
(Emphasis added.) When a communication is made “in the course of” a mediation, both sides of the 
communication will ordinarily consist of individuals identified in ORS 36.110(7)(a), because they will be present 
at the mediation proceedings, physically or by telephone. But when a communication takes place outside of 
mediation proceedings and is thus only “in connection with” a mediation, it may involve one of the persons 
identified in 

[365 P.3d 110] 
the statute and another person not among those listed. 
[358 Or. 401] 
As a result, if ORS 36.110(7)(a) were interpreted to apply to communications made by any person, situations 
could occur where only half of the conversation is confidential. For example, under that interpretation, in an 
exchange outside of mediation proceedings between plaintiff (here a mediating party) and defendant (plaintiff’s 
attorney and therefore neither a party, a mediator or mediation program representative, or, in this scenario, a 
person present at mediation proceedings), every statement pertaining to the mediation made by defendant to 
plaintiff would be confidential, but, because of the limitation on the receiving parties in the statute, plaintiff’s 
response would not.9 
That outcome—the protection of a third party’s statements but not those of the mediating party—is 
fundamentally at odds with the legislature’s central goal of protecting the ability of mediating parties to speak 
openly without fear that their words might be used against them later.See Tape Recording, Senate Business, Law 
and Government Committee, SB 160, Feb. 27, 1997, Tape 75, Side A (statement of Rep. Bryan Johnston, SB 160 
sponsor, that fundamental goal of legislation is to protect parties’ ability to speak openly in private mediation 
sessions); Tape Recording, Senate Business, Law and Government Committee, SB 160, Feb. 27, 1997, Tape 75, 
Side A (testimony of Silverberg, describing definition of “mediation communications” as protecting the 
confidentiality of what parties say in mediation). Thus, because interpreting ORS 36.110(7)(a) to apply to all 
speakers would lead to results that are contrary to the legislature’s fundamental objective of ensuring 
confidentiality in the first place, we cannot conclude that the legislature intended its use of the passive voice in 
ORS 36.110(7)(a) to mean that communications made by any person may be mediation communications. 
If the legislature did not intend ORS 36.110(7)(a) to apply to communications made by any person whatsoever, 
                                                 
8 In contrast, although California’s statute providing for the confidentiality of mediation communications is also stated in 
the passive voice, the confidentiality of a communication is not limited according to the identity of the recipient. See Cal 
Evid Code § 1119(a) (“No evidence of anything said or any admission made for the purpose of, in the course of, or pursuant 
to, a mediation or a mediation consultation is admissible or subject to discovery * * *.”). The Supreme Court of California 
has concluded that the scope of confidentiality pursuant to California Evidence Code Section 1119 extends to attorney-
client communications, even outside the mediation itself. See Cassel v. Superior Court, 51 Cal.4th 113, 128, 119 Cal.Rptr.3d 
437, 244 P.3d 1080, 1090–91 (Cal.2011) (interpreting rule and holding that communications between a disputant and his or 
her own counsel are confidential mediation communications, notwithstanding that they occur without either the mediator 
or other disputants present). 
9 As previously noted, communications made outside of mediation proceedings by an attorney representing a mediating 
party could be “mediation communications” if made on that party’s behalf. See 358 Or. at 398 n. 5, 365 P.3d at 108 n. 5 
(discussing application of statutes to persons acting as an agent for a mediating party). However, an attorney does not 
speak on behalf of a client where, as here, he or she communicates with that client privately for the purpose of facilitating 
the rendition of professional legal services to that client. 
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[358 Or. 402] 
to whose communications did the legislature intend it to apply? To answer that question, we return to the text, 
placing it against its proper contextual background. 
As discussed, “mediation” is a conflict resolution “process” whereby parties attempt to arrive at a mutually 
acceptable resolution of their dispute. See ORS 36.110(5). Within that process, every communication assumes a 
response. Thus, while the statute’s drafters were concerned first and foremost with protecting mediating 
parties’ ability to speak freely, they referred not only to “communications” but also to “mediation discussions” 
and “conversations.” See ORS 36.195(2) (“Attorneys and other persons who are not parties to a mediation may 
be included in mediation discussions.”); Tape Recording, Senate Business, Law and Government Committee, SB 
160, Feb. 27, 1997, Tape 75, Side A (statement of Silverberg, describing how mediation confidentiality is meant 
to protect the confidentiality of “conversations” that parties have in mediation sessions). Most often, it is the 
persons identified in ORS 36.110(7)(a) who make up both sides of those exchanges. 
Considering the statutory text in light of that context, the legislature’s decision to define “mediation 
communications” as “[a]ll communications that are made * * * to a mediator, a mediation program or a party 
to, or any other person present at, the mediation proceedings,” ORS 36.110(7)(a) (emphasis added), suggests 
that the legislature intended that provision to apply only to discussions between those persons identified in the 
statute. In other words, to be a confidential mediation communication, a communication must be both made to 
one of the persons listed in ORS 36.110(7)(a) and made by one of those same persons. 
The statutory provisions for waiver of mediation confidentiality confirm that understanding. In the absence of an 
applicable 

[365 P.3d 111] 
exception under ORS 36.220, mediation communications may only be disclosed in a subsequent legal action if 
certain specified persons agree. Except for the catchall category of third parties who make or receive mediation 
communications while present at mediation proceedings, those persons who may waive confidentiality are the 
same ones enumerated in ORS 36.110(7)(a). See 
[358 Or. 403] 
ORS 36.222(2) (“A party may disclose confidential mediation communications or agreements in any subsequent 
adjudicative proceeding if all parties to the mediation agree in writing to the disclosure.”); ORS 36.222(3) (“A 
mediator may disclose confidential mediation communications or confidential mediation agreements in a 
subsequent adjudicatory proceeding if all parties to the mediation, the mediator, and the mediation program, if 
any, agree in writing to the disclosure.”). The facts that the statute allows for confidentiality to be waived, and 
that the consent of only those persons is required, signal that the speakers to whom the definition of “mediation 
communications” is meant to apply is similarly limited. 
Aside from looking to the text and context of a statute, we may also consider its legislative history to see 
whether it confirms our understanding of what the legislature intended. Comcast Corp. v. Dept. of Rev., 356 Or. 
282, 301–05, 337 P.3d 768 (2014). Although the legislature did not engage in extensive debate on the issue, the 
proponents of the legislation did discuss the meaning of “mediation communications” and how the 
confidentiality rules set out in ORS 36.220 and ORS 36.222 would apply. As already noted, the legislature 
expected and intended that communications that disputing parties make in the course of mediation—and those 
that mediators make in response—would be covered. See, e.g., Tape Recording, Senate Business, Law and 
Government Committee, SB 160, Feb. 27, 1997, Tape 75, Side A (statement of Silverberg that goal of law is to 
“guarantee consumers of mediation services that the conversations and communications they have in a 
mediation session are confidential” and that mediation should provide “a confidential setting” for disputants to 
“air their differences”). Likewise, the legislative history indicates that the legislature understood the scope of 
confidentiality to extend to communications made by other participants in mediation proceedings. See Tape 
Recording, Senate Business, Law and Government Committee, SB 160, Feb. 27, 1997, Tape 74, Side B (testimony 
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of Beghtol noting that other persons, such as friends and family, who participate in mediation sessions will be 
“included under the confidentiality umbrella”). Nothing in the legislative history, however, suggests that the 
legislature intended ORS 36.110(7)(a) to apply to statements made 

[358 Or. 404] 
by other persons not identified in the statute, such as an attorney giving private advice to his or her client 
outside of any mediation proceeding. 
In sum, considering the text of ORS 36.110(7)(a) in light of its context and history, we conclude that the term 
“mediation communications” includes only communications exchanged between parties, mediators, 
representatives of a mediation program, and other persons while present at mediation proceedings, that occur 
during the time that the mediation is underway and relate to the substance of the dispute being mediated. 
Private communications between a mediating party and his or her attorney outside of mediation proceedings, 
however, are not “mediation communications” as defined in the statute, even if integrally related to a 
mediation. 
3. Application of the Confidentiality Provisions of the Mediation Statute 
We now return to the question of whether the trial court erred in granting defendant’s motion to strike. As 
already discussed, the trial court struck several categories of allegations from plaintiff’s complaint. First, the trial 
court struck an allegation that disclosed a communication from the mediator to the parties: that after the failed 
mediation conference, the mediator suggested a particular settlement amount. Second, the trial court struck an 
allegation that pertained to communications apparently made by defendant during the formal mediation 
session: that defendant had failed “to reasonably advocate for plaintiff.” Third, the trial court struck allegations 
that described private attorney-client discussions that occurred between 

[365 P.3d 112] 
plaintiff and defendant before and after the mediation proceedings, including that defendant “pressured 
plaintiff into eventually agreeing to the mediator’s proposal” and that defendant gave certain advice to plaintiff 
regarding the effectiveness and enforceability of the settlement agreement. 
We have concluded that statements that mediators make to parties regarding their dispute are “mediation 
communications” within the meaning of ORS 36.110(7)(a) and ORS 36.220, and thus inadmissible under ORS 
36.222. The trial court therefore was correct in striking the allegation 

[358 Or. 405] 
in plaintiff’s complaint that disclosed the mediator’s suggestion to the parties of settlement terms. 
Likewise, statements that an attorney makes in the course of participating in mediation proceedings are also 
“mediation communications.” Such statements are made by “a person present at, the mediation proceedings,” 
in the course of mediation, to persons listed in ORS 36.110(7)(a) —the mediator, parties to the mediation, or 
persons present at the “mediation proceedings.” See also ORS 36.195(2) (providing that attorneys may 
participate in civil mediation proceedings). The allegation that defendant failed “to reasonably advocate for 
plaintiff in the mediation” appears to refer to defendant’s conduct in the formal mediation session between 
plaintiff and his former employer. To the extent that is true, the trial court was correct in striking it.10 If that 

                                                 
10 We recognize that our interpretation of the relevant Oregon statutes may make it difficult, in some circumstances, for 
clients to pursue legal malpractice claims against their attorneys for work in connection with mediations. After Oregon’s 
mediation statute was enacted, that issue was considered by the drafters of the Uniform Mediation Act. The Uniform Act 
provides that mediation communications that would otherwise be confidential may be disclosed for purposes of litigating a 
subsequent attorney malpractice action. See Uniform Mediation Act § 6(a)(6) (2001) (providing exception to mediation 
privilege where mediation communications are “sought or offered to prove or disprove a claim or complaint of professional 
misconduct or malpractice filed against a mediation party, nonparty participant, or representative of a party based on 
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allegation refers instead to communications made outside of a mediation proceeding, the trial court was still 
correct if defendant was speaking on plaintiff’s behalf in connection with the mediation to qualifying recipients. 
See ORS 36.110(5) (“‘Mediation’ * * * includes all contacts between a mediator and any party or agent of a party 
* * *.” (Emphasis added.)). See, e.g., Bidwell and Bidwell, 173 Or.App. 288, 294, 21 P.3d 161 (2001) (holding that 
written settlement communications between attorneys on behalf of two mediating parties were confidential 
“mediation communications” under ORS 36.220 ). On remand, the trial court may resolve any factual dispute as 
to the nature of that allegation. 
The trial court erred, however, in striking the third category of allegations from plaintiff’s complaint, pertaining 
to private attorney-client discussions between plaintiff 

[358 Or. 406] 
and defendant. Private discussions between a mediating party and his or her attorney that occur outside 
mediation proceedings, whether before or after those proceedings, are not “mediation communications” within 
the meaning of ORS 36.110(7)(a), even if they do relate to what transpires in the mediation. Therefore, because 
those allegations are neither confidential under ORS 36.220 nor inadmissible under ORS 36.222, the trial court 
erred in striking them from plaintiff’s complaint.11 
B. Dismissal of Plaintiff’s Complaint 
We turn to the trial court’s order dismissing plaintiff’s complaint with prejudice. When this case was before the 
trial court, plaintiff neither filed, nor sought leave to file, an amended complaint at any point, before or 

[365 P.3d 113] 
after the final order of judgment dismissing the complaint with prejudice was entered. However, plaintiff argued 
in the Court of Appeals that the trial court erred in dismissing the complaint with prejudice because ORCP 23 A 
allows a plaintiff to amend its complaint once as a matter of right, before a responsive pleading has been served 
and a motion to dismiss is not a responsive pleading. See Balboa Apartments v. Patrick, 351 Or. 205, 212, 263 
P.3d 1011 (2011) (so stating). The Court of Appeals agreed. Citing recent decisions of that court interpreting 
ORCP 23 A, the Court of Appeals held that the trial court erred because “plaintiff had to be allowed an 
opportunity to amend [the] complaint once, as a matter of right, before the trial court dismissed [the] complaint 
with prejudice.” Alfieri, 263 Or.App. at 504, 329 P.3d 26 (citing O’Neil v. Martin, 258 Or.App. 819, 838, 312 P.3d 
538 (2013), rev. den. , 355 Or. 381, 328 P.3d 697 (2014) ).12 

 [358 Or. 407] 
As we explain below, we reverse: A party is not entitled to amend its complaint once the court has allowed a 
motion to dismiss the complaint in its entirety under ORCP 21. Rather, once such a motion has been granted, 
the right to amend as a matter of course is extinguished and a plaintiff must seek leave to amend, which the trial 
court may grant in its discretion. 

                                                                                                                                                                         
conduct occurring during a mediation”). The legislature may wish to consider statutory changes based on the Uniform 
Mediation Act. 
11 While private attorney-client discussions that occur outside of mediation proceedings are not confidential “mediation 
communications,” they may be privileged under OEC Rule 503. See OEC 503(1)-(3) (describing scope of privilege). The 
attorney-client privilege, however, may not be claimed by an attorney when the client seeks disclosure. See OEC 503(3) 
(privilege may only be claimed by the client or some other person on the client’s behalf). Further, there is no privilege, “[a]s 
to a communication relevant to an issue of breach of duty by the lawyer to the client or by the client to the lawyer.” OEC 
503(4)(c). 
12 The Court of Appeals relied primarily on two cases: Lamka v. KeyBank, 250 Or.App. 486, 281 P.3d 639 (2012), and O’Neil 
v. Martin, 258 Or.App. 819, 822, 312 P.3d 538 (2013), rev. den., 355 Or. 381, 328 P.3d 697 (2014). For the reasons discussed 
in this opinion, those cases were wrongly decided. 
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We begin with the text of the applicable rules of civil procedure. In this case, two provisions are especially 
relevant. ORCP 23 A establishes the general rule for when a party is entitled to amend a pleading. It provides in 
part: “A pleading may be amended by a party once as a matter of course at any time before a responsive 
pleading is served * * *.” As noted, that provision is understood to confer on parties an absolute right to amend 
within the timeframe prescribed. Because a motion to dismiss is not a responsive pleading, see ORCP 13 B 
(listing types of pleadings allowed in action), that rule seems to apply. See also ORCP 21 A (“Every defense, in 
law or fact, to a claim for relief in any pleading * * * shall be asserted in the responsive pleading thereto, except 
that the following defenses may at the option of the pleader be made by motion to dismiss * * *.”). However, 
when a motion to dismiss has been granted, ORCP 25 A is triggered. It provides in part: “When a motion to 
dismiss or a motion to strike an entire pleading or a motion for a judgment on the pleadings under Rule 21 is 
allowed, the court may, upon such terms as may be proper, allow the party to amend the pleading.” 
In this case, those two rules—ORCP 23 A and ORCP 25 A—appear to conflict. ORCP 23 A gives parties an 
unqualified right to amend once as a matter of course, which continues until a responsive pleading has been 
served. ORCP 25 A, however, provides that once a motion to dismiss a complaint in its entirety has been 
allowed, the court may “allow” an amendment. The word “allow” in this context is a legal term of art, meaning 
“to give consent to,” “approve,” or “to grant permission.” Black’s Law Dictionary 92 (10th ed. 2014). If “the court 
may, upon such terms as may be proper, allow the party to amend,” one can infer that the court may also 
disallow an amendment. See 
[358 Or. 408] 
Friends of Columbia Gorge v. Columbia River, 346 Or. 415, 426–27, 212 P.3d 1243 (2009) (stating rule that unless 
context is ambiguous, we interpret the word “may” according to its ordinary usage, as conveying discretionary 
authority). Thus, although the text does not say so expressly, ORCP 25 A suggests—contrary to the rule in ORCP 
23 A—that a plaintiff may no longer amend as a matter of right once a court has granted a motion to dismiss its 
entire complaint. 
As a basic rule of statutory construction, we construe statutes to give effect, if possible, to all their provisions. 
Crystal Communications, Inc. v. Dept. of Rev., 353 Or. 300, 311, 297 P.3d 1256 (2013). See also ORS 174.010 
(“[W]here there are several provisions or particulars such construction is, if possible, to be adopted as will give 
effect to all.”). Given the apparent inconsistency between 

[365 P.3d 114] 
ORCP 23 A and ORCP 25 A, we must determine whether they can be harmonized. 
Analyzing the text, in context, we conclude that ORCP 23 A and ORCP 25 A were intended to operate as 
independent, alternative provisions. Although both rules relate to the same subject—the procedure by which 
parties may amend their pleadings—they apply in different circumstances. ORCP 23 A applies to the period 
between when a pleading—whether a complaint or answer—is served until a responsive pleading is served, or if 
none is permitted, 20 days has elapsed. See ORCP 23 A (describing timeframe when a party may amend its 
pleading “once as a matter of course”). In contrast, ORCP 25 A is triggered only when certain motions under 
ORCP 21 have been filed and granted. See ORCP 25 A (stating that rule applies “when a motion to dismiss or a 
motion to strike an entire pleading or a motion for a judgment on the pleadings under ORCP 21 is allowed”). 
Under those circumstances, a responsive pleading from the moving party is no longer required because the 
court has determined that all of the claims fail as a matter of law. As a result, the rule set out in ORCP 23 A that a 
party may amend once as a matter of course before a responsive pleading is served is inapplicable. We 
therefore conclude that ORCP 25 A, providing that a court “may” allow a party to amend when certain motions, 
including a motion to dismiss, are granted, operates as an exception to the more general rule in ORCP 23 A that 
a party may 

[358 Or. 409] 
amend as a matter of course before a responsive pleading has been served. 
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That conclusion is supported by the text of ORCP 25 B, a related provision that sets out the rules for when a 
party that amends after a motion waives certain defenses or objections. ORCP 25 B specifically describes the 
avenues by which a party may amend its complaint: 

“If a pleading is amended, whether pursuant to sections A or B of Rule 23 or section A of this rule or 
pursuant to other rule or statute, a party who has filed and received a court’s ruling on any motion 
directed to the preceding pleading does not waive any defenses or objections asserted in such 
motion by failing to reassert them against the amended pleading.” 

(Emphasis added.) As the text of ORCP 25 B illustrates, a party can amend its pleadings in a variety of ways, 
including: as a matter of course before a responsive pleading is served; with leave of the court after a responsive 
pleading has been served; by express or implied consent when additional issues are raised; and with leave of the 
court after certain motions under ORCP 21 have been granted. Although more than one avenue to amendment 
might occur over the life of a case, each operates independently of the others when it is invoked by a party 
seeking to amend. 
That ORCP 23 A and ORCP 25 A were not intended to apply simultaneously, but to operate as alternative rules 
for the amendment of pleadings under different circumstances, is also supported by the text of ORCP 21 A, 
which governs how motions may be made and the court’s authority to respond. It provides in part: “If a court 
grants a motion to dismiss, the court may enter judgment in favor of the moving party or grant leave to file an 
amended complaint. “ (Emphasis added.) With the inclusion of those words, the drafters sought to make clear 
the court’s discretionary power to determine whether, after granting a motion to dismiss, to allow the plaintiff 
to replead, or whether to instead enter a judgment.13 See Council on Court Procedures, (1982 p 

[358 Or. 410] 
romulgation),promulgation), Rule 21, comment (“To cure any ambiguity in the ability of the court to allow leave 
to amend after a motion to dismiss has been granted, Rule 21 A will be amended to specifically refer to leave to 
amend under ORCP 25.  

[365 P.3d 115] 
The amendment would also make it clear that judgment may be entered if leave to amend is not granted.”).14 
The history of ORCP 25 A confirms that it was intended to act as an exception to the general rule under ORCP 23 
A that a party may amend as a matter of course before a responsive pleading is served. Although the first part of 
ORCP 23 A was taken almost verbatim from the text of FRCP 15(a) as it existed when the Oregon Rules of Civil 
Procedure were first promulgated,15 see Council on Court Procedures, Proposed Rules of Civil Procedure, Rule 23 
(comment), in Legislative History Relating to Promulgation of Oregon Rules of Civil Procedure, Vol. 6, 64 (1979) 
(discussing history of rule), the words in ORCP 25 A were drawn from an existing Oregon statute for which no 

                                                 
13 Initially, the wording of that provision differed slightly. See ORCP 21 A (1982) (“When a motion to dismiss has been 
granted, judgment shall be entered in favor of the moving party unless the court has given leave to file an amended 
pleading under Rule 25.”). When the Council on Court Procedures changed ORCP 21 A to its present form, it intended  
to clarify, not modify, the options available to the court upon the grant of a motion to dismiss. See Council on  
Court Procedures, (2000 promulgation), Rule 21, comment (describing effect of changes), available at 
http://counciloncourtprocedures.org/Content/Legislative_History_of_Rules/ORCP_21_promulgations_all_years.pdf 
(accessed Dec. 2, 2015). 
14 Available at http://counciloncourtprocedures.org/Content/Legislative_History_of_Rules/ORCP_21_promulgations_all_ 
years.pdf (accessed Dec. 2, 2015). 
15 In 1978, FRCP 15(a) read as follows: “A party may amend his pleading once as a matter of course at any time before a 
responsive pleading is served or, if the pleading is one to which no responsive pleading is permitted and the action has not 
been placed upon the trial calendar, he may so amend at any time within 20 days after it is served.” FRCP 15(a) (1977). 
FRCP 15(a) has since been amended and that language altered. 
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analogous federal rule existed. See id. (describing statutory source of that part of rule).16 The provision from 
which ORCP 25 A was drawn, former ORS 16.380, provided that if a demurrer17 
[358 Or. 411] 
was sustained, “the court may in its discretion allow the party to amend the pleading demurred to, upon such 
terms as may be proper.” Former ORS 16.380 (1977), repealed by Or. Laws 1979, ch. 284, § 199.18 Accordingly, 
once the court had determined that a complaint failed to state a claim for relief, it had discretion as to whether 
to allow the plaintiff to amend. See Speciale v. Tektronix, 38 Or.App. 441, 445, 590 P.2d 734 (1979) (noting that 
under former ORS 16.380, once demurrer had been granted, “an application for leave to plead over [was] 
addressed to the discretion of the trial court”). Thus, while federal courts had interpreted FRCP 15(a) as granting 
plaintiffs an unqualified right to amend as a matter of course before a responsive pleading was served, even if a 
motion to dismiss had been granted, see Wright and Miller, Federal Practice and Procedure Vol. 6 § 1483 (1971) 
(describing majority rule), the drafters of the Oregon Rules of Civil Procedure declined to adopt such a rule in 
Oregon. Rather, by adopting the one set out in ORCP 25 A, they chose to preserve the court’s discretion to 
allow, or disallow, the amendment of a dismissed pleading. That intent is reflected in the original commentary 
to that rule, which states: “If a motion to strike an entire pleading or to dismiss is allowed, the court retains 
discretion to allow or not allow an amended pleading.” Council on Court Procedures, Commentary to Oregon 
Rules of Civil Procedure Pleading, 14–15, in Legislative History Relating to Promulgation of Oregon Rules of Civil 
Procedure, Vol. 3 (1979) (emphasis added).19  
[365 P.3d 116] 
[358 Or. 412] 
We conclude, therefore, that ORCP 25 A was intended to operate as an exception to the general rule in ORCP 23 
A that a party may amend once as a matter of right before a responsive pleading has been served. Even after a 
motion under ORCP 21 is filed, a plaintiff remains free to amend its complaint once as a matter of right. 
However, once the court has granted a motion to dismiss or strike an entire pleading, or a motion for judgment 
on the pleadings under Rule 21 is otherwise allowed, a plaintiff may no longer amend as a matter of course, but 
must seek leave of the court to do so. If leave is sought, the court, applying the same principles that guide the 
amendment of pleadings after a responsive pleading has been served, may decide whether to allow it. In such a 
case, “leave shall be freely given when justice so requires.” ORCP 23 A. See, e.g., Family Bank of Commerce v. 
Nelson, 72 Or.App. 739, 746, 697 P.2d 216 (1985), rev. den., 299 Or. 443, 702 P.2d 1111 (1985) (reversing as 

                                                 
16 Originally, the text of ORCP Rule 25 A was set out in ORCP 23 D. Fredric Merrill, Oregon Rules of Civil Procedure: 1984 
Handbook 55 (1984). In both its original form as ORCP 23 D and as it exists today in ORCP 25 A, the relevant text (the first 
sentence of the rule) remains the same. Compare Council on Court Procedures, Proposed Rules of Civil Procedure, Rule 23, 
in Legislative History Relating to Promulgation of Oregon Rules of Civil Procedure, Vol. 6, 63 (1979) (original text of ORCP 23 
D) with ORCP 25 A. 
17 Before the promulgation of the Oregon Rules of Civil Procedure, parties would file a “demurrer” rather than a motion to 
dismiss for failure to state a claim. See Council on Court Procedures, Commentary to Oregon Rules of Civil Procedure 
Pleading, 9–10, in Legislative History Relating to Promulgation of the Oregon Rules of Civil Procedure, Vol. 3 (1979) 
(describing change in terminology). As a practical matter, a demurrer is equivalent to a motion to dismiss today. See Black’s 
Law Dictionary at 526 (describing demurrer as “a pleading stating that although the facts alleged in a complaint may be 
true, they are insufficient for the plaintiff to state a claim for relief and for the defendant to frame an answer”). 
18 Former ORS 16.380 provides in full: “After a decision upon a demurrer, if it is overruled, and it appears that the demurrer 
was interposed in good faith, the court may in its discretion allow the party to plead over upon such terms as may be 
proper. If the demurrer is sustained, the court may in its discretion allow the party to amend the pleading demurred to, 
upon such terms as may be proper.” 
19 Before the Oregon Rules of Civil Procedure were finalized, they were organized according to a lettered scheme. Originally, 
the rule set out today in ORCP 25 A was draft Rule L(4). The relevant portion of that rule remained the same in all 
subsequent drafts of the rule. 
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abuse of discretion trial court denial of leave to amend complaint where defendant failed to demonstrate 
prejudice). However, when ORCP 25 A is triggered, for example, by the grant of a motion to dismiss, and the 
plaintiff does not seek leave to amend, the court may, in its discretion, order the complaint dismissed with 
prejudice. 
We reverse the Court of Appeals’ determination that the trial court erred in dismissing plaintiff’s complaint with 
prejudice. The case must be remanded, however, given our conclusion that the trial court applied an incorrect 
legal standard in ruling on defendant’s motion to strike. On remand, the trial court will have the opportunity to 
apply the legal standards set out in this opinion to the motion to strike and then consider whether defendant’s 
motion to dismiss is well taken. If the trial court again dismisses the complaint in its entirety, plaintiff may seek 
leave to amend. If the plaintiff does so, the trial court may then decide, in its discretion, whether to allow the 
amendment. 
For the reasons discussed above, the decision of the Court of Appeals is affirmed in part and reversed in part. 
The judgment of the circuit court is reversed, and the case is remanded to the circuit court for further 
proceedings. 
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California Evidence Code § 1129 (2020 Edition) 
(a) Except in the case of a class or representative action, an attorney representing a client 
participating in a mediation or a mediation consultation shall, as soon as reasonably possible before the 
client agrees to participate in the mediation or mediation consultation, provide that client with a printed 
disclosure containing the confidentiality restrictions described in Section 1119 and obtain a printed 
acknowledgment signed by that client stating that he or she has read and understands the confidentiality 
restrictions. 

(b) An attorney who is retained after an individual agrees to participate in the mediation or 
mediation consultation shall, as soon as reasonably possible after being retained, comply with the 
printed disclosure and acknowledgment requirements described in subdivision (a). 

(c) The printed disclosure required by subdivision (a) shall: 

(1) Be printed in the preferred language of the client in at least 12-point font. 

(2) Be printed on a single page that is not attached to any other document provided to the 
client. 

(3) Include the names of the attorney and the client and be signed and dated by the attorney 
and the client. 

(d) If the requirements in subdivision (c) are met, the following disclosure shall be deemed to comply 
with the requirements of subdivision (a): 

Mediation Disclosure Notification and Acknowledgment 

To promote communication in mediation, California law generally makes mediation a 
confidential process.  California’s mediation confidentiality laws are laid out in Sections 
703.5 and 1115 to 1129, inclusive, of the Evidence Code. Those laws establish the 
confidentiality of mediation and limit the disclosure, admissibility, and a court’s 
consideration of communications, writings, and conduct in connection with a mediation. 
 In general, those laws mean the following: 

• All communications, negotiations, or settlement offers in the course of a 
mediation must remain confidential. 

• Statements made and writings prepared in connection with a mediation are not 
admissible or subject to discovery or compelled disclosure in noncriminal proceedings. 

• A mediator’s report, opinion, recommendation, or finding about what occurred in 
a mediation may not be submitted to or considered by a court or another adjudicative 
body. 

• A mediator cannot testify in any subsequent civil proceeding about any 
communication or conduct occurring at, or in connection with, a mediation. 

This means that all communications between you and your attorney made in preparation 
for a mediation, or during a mediation, are confidential and cannot be disclosed or used 
(except in extremely limited circumstances), even if you later decide to sue your attorney 
for malpractice because of something that happens during the mediation. 

I,                 [Name of Client], understand that, unless all participants agree otherwise, no 
oral or written communication made during a mediation, or in preparation for a 
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mediation, including communications between me and my attorney, can be used as 
evidence in any subsequent noncriminal legal action including an action against my 
attorney for malpractice or an ethical violation. 

NOTE:  This disclosure and signed acknowledgment does not limit your attorney’s 
potential liability to you for professional malpractice, or prevent you from (1) reporting 
any professional misconduct by your attorney to the State Bar of California or (2) 
cooperating with any disciplinary investigation or criminal prosecution of your attorney. 

[Name of Client]            

[Date signed]             

[Name of Attorney]            

[Date signed]             

(e) Failure of an attorney to comply with this section is not a basis to set aside an agreement 
prepared in the course of, or pursuant to, a mediation. 
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T
The question whether mandatory 
mediation clauses in contracts are 
enforceable may seem academic. 
What’s the point in trying to enforce 
an agreement to mediate, when me-

diation is essentially 
a voluntary process? 
From the opposite 
perspective, what’s 
the point in resisting 
mediation when our 
courts require us to 
engage in a settle-
ment conference or 
other dispute reso-

lution process before trial? In recent 
years, however, courts across the na-
tion have become increasingly willing 
to enforce agreements to mediate, 
and the effect is sometimes outcome-
determinative. Plaintiffs in particular 
must tread carefully around manda-
tory mediation clauses at the peril of 
missing a statute of limitations, losing 
an opportunity for injunctive relief, or 
having meritorious claims dismissed 
after lengthy and expensive litiga-
tion. Mediation clauses can engender 
their own satellite litigation, which is 
unfortunate when the purpose of in-
cluding them in contracts usually is to 
promote early and efficient resolution 
of disputes. This article will explain the 
legal basis for enforcing mandatory 
mediation clauses in contracts, point 
out some procedural problems, and 
make recommendations for contract 
drafting and legislative reform to 
avoid protracted litigation over the 
enforcement of mediation clauses.

By Caroline Harris Crown
Tonkon Torp LLP

Are Mandatory Mediation 
Clauses Enforceable?

Caroline Harris Crown

Please continue on next page

the legal basis for enforcing 
mediation clauses – in General

Unlike the enforcement of arbitra-
tion clauses, the enforcement of media-
tion clauses is generally a matter of state 
law. The Federal Arbitration Act (FAA), 
9 USC §§ 1-16, which requires courts to 
enforce agreements to arbitrate disputes, 
does not apply to mediation. Advanced 

Bodycare Solutions, LLC v. Thione Int’l, 

Inc., 524 F3d 1235, 1238-41 (11th Cir 
2008); but cf Wolsey, Ltd. v. Foodmaker, 

Inc., 144 F3d 1205, 1207-09 (9th Cir 1998) 
(holding that FAA does apply to non-

binding arbitration because the process 
still involves submission of a dispute for 
a decision by a third party). The states 
are therefore free to decide whether 
and how they will enforce agreements 
to mediate.

Enforcement of an agreement to 
mediate is a matter of contract law. The 
issue may arise as a claim for specific 
performance of the contract, Martin v. 

Howard, 784 A2d 291 (RI 2001), or as a 
defense of failure of condition prece-
dent, Bill Call Ford, Inc. v. Ford Motor Co., 
48 F3d 201, 207-08 (6th Cir 1995). Dam-
ages generally are not available because 
there is no certainty that mediation will 
result in a settlement. Martin, 784 A2d 
at 302. With regard to the defense of 
failure of condition precedent, courts 
consider whether the contract at issue 
requires a party to initiate mediation 
before filing an action in court for relief. 
Santana v. Olguin, 208 P3d 328 (Kan App 
2009) (holding that trial court properly 
dismissed claim for failure of condition 
precedent, rather than directing parties 

Reprinted with permission.
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to participate in mediation). Sometimes 
courts avoid dismissal by interpreting the 
contract to require a party to participate 
in mediation only if the other party 
demands it. Millsboro Fire Co. v. Const. 

Mgmt. Svc., Inc., C.A. No. 05C-06-137, 
2009 WL 846614, at *5 (Del Super March 
31, 2009). Courts frequently also consider 
whether the party seeking to enforce 
a mediation clause has waived its right 
to do so by participating in litigation. 
Harting v. Barton, 6 P3d 91, 94-96 (Wash 
App 2000); 1930-34 Associates, L.P. v. BVF 

Const. Co., Inc., 2005 No. 0908, 2006 WL 
1462932 (Pa Com Pl May 22, 2006).

the law of mediation in oregon
There are no published cases in 

Oregon addressing the enforceability 
of agreements to mediate. Oregon has 
a Uniform Arbitration Act (OUAA), 
ORS 36.600 et seq., which like the FAA, 
should not apply to mediation. See ORS 
36.600(2) (defining “arbitrator” as a 
person “appointed to render an award”); 
but cf. Solomon v. Progressive Cas. Ins. 

Co., 685 A2d 1073 (RI 1996) (stating that 
agreement to mediate could be enforced 
pursuant to Rhode Island’s arbitration 
statute, RI Gen Laws § 10-3-4). 

Oregon does have a handful of stat-
utes specific to mediation. ORS 36.100 
states a policy in favor of encouraging 
and assisting parties to resolve their dis-
putes through mediation. Judges have 
the power to refer any civil dispute to 
mediation on their own initiative under 
ORS 36.185, or upon the stipulation of 
all the parties under ORS 36.190, but any 
party has the right to take the case out 
of mediation simply by filing an objec-
tion under ORS 36.185. Cf. Kirschenman 

v. Superior Court, 36 Cal Rptr 2d 166, 168 
(Cal App 1994) (holding that courts in 
California have no authority to enforce 
oral agreement to mediate, based on in-
court stipulation of the parties’ attorneys, 
because California statutes allow parties 
to revoke their consent to participate in 
mediation). 

A contractual agreement to mediate 
could be considered a stipulation to me-
diate under ORS 36.190, since that statute 
allows the stipulation to occur “at any 
time prior to trial.” ORS 36.190(1). If so, 
then mediation clauses are not enforce-
able in Oregon because courts cannot 
require participation in mediation once a 
party has objected. However, courts may 
decide that the mediation statutes were 
not intended to apply to contractual 
agreements to mediate, in which case 
they would simply enforce mediation 
agreements pursuant to general prin-
ciples of contract law. 

A more nuanced middle position is 
possible. One could take the view that 
Oregon courts have authority to refer 
cases to mediation – whether on the basis 
of a pre-dispute mediation agreement or 
a stipulation reached during litigation – 
but cannot compel continued participa-
tion in mediation. In other words, Oregon 
courts will not probe whether a party has 
participated in mediation in good faith. 
This interpretation is appealing because 
it harmonizes the policies reflected in 
the Oregon mediation statutes with 
the contract law approach to mediation 
agreements.

Procedural Perils
Enforcement of a mediation agree-

ment under traditional contract law 
principles can have serious consequences. 
If a party is found to have failed to par-
ticipate in mediation, as a condition prec-
edent to seeking relief in court, that party 
may be barred from seeking emergency 
injunctive relief.

The parties may engage in months 
of litigation only to have the claims 
dismissed for failure to mediate, after 
summary judgment or trial, or even after 
an appeal. See, e.g., Bill Call Ford, Inc. v. 

Ford Motor Co., 48 F3d 201, 207-08 (6th 
Cir 1995) (upholding grant of summary 
judgment to defendant on warranty 
claim because participation in dispute 
resolution process provided in contract 

was condition precedent to filing suit); 
DeValk Lincoln Mercury, Inc. v. Ford 

Motor Co., 811 F2d 326 (7th Cir 1987) 
(same).

While it may seem that parties can 
avoid these perils by complying with 
their mediation agreements, which 
should be a simple matter, it is not always 
so easy. For one thing, a party may not 
even be aware that a mediation agree-
ment applies to the dispute. In business 
relationships, it is common for parties to 
have multiple contracts over time with 
different dispute resolution provisions. 
Also, the process of initiating mediation 
and selecting a mediator can take time 
and effort, especially when the other side 
is dragging its feet. Such delays can put a 
party in jeopardy of missing the statute 
of limitations. Delays in getting media-
tion started also can cause damages to 
escalate in situations when injunctive 
relief is needed.

The FAA and the OUAA have gone 
a long way toward eliminating such 
procedural perils in the enforcement of 
arbitration agreements. Both provide 
that the court may stay litigation while 
the parties comply with a duty to arbi-
trate. 9 USC § 3; ORS 36.625(6). Both 
provide a procedure for enforcement 
of an arbitration agreement by motion 
to compel, which allows the issue to be 
resolved early in the case. 9 USC §§ 4, 6; 
ORS 36.625(8). Both provide for inter-
locutory appeal if the trial court denies 
a motion to compel arbitration, which 
ensures a conclusive determination of 
this procedural issue before the merits 
of the case are presented. 9 USC § 16; 
ORS 36.730(1)(a). The Oregon Supreme 
Court recently held that interlocutory 
appeal is not only available but is the 
exclusive means of challenging a trial 
court’s denial of a petition to compel 
arbitration, pointing out the solid practi-
cal reasons for requiring an immediate 
appeal. Snider v. Production Chemical 

Mfg., Inc., 348 Or 257 (2010). Finally, the 
OUAA expressly addresses the issue of 

Please continue on next page

Mediation Clauses
continued from page 3
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emergency injunctive relief, allowing par-
ties to an arbitration agreement to seek 
provisional remedies in court in certain 
circumstances, and the federal courts 
have generally followed the same ap-
proach despite the lack of a comparable 
express provision in the FAA. ORS 36.630; 
Uniform Arbitration Act, § 8, cmt. 1, 7 
ULA 1, 34-35 (revised 2000) (noting that 
five of six circuit courts to address this 
issue have allowed provisional relief). 

Without similar procedures for en-
forcement of agreements to mediate, 
there is nothing to prevent a defendant 
from alleging the failure to mediate as 
an affirmative defense in its answer and 
then taking a wait-and-see approach, 
relying on the defense later only if the 
plaintiff seems likely to prevail on its 
claims. It is counterintuitive, but a de-
fense based on the failure to mediate 
can be more dangerous than a defense 
based on the failure to arbitrate. 

Suggestions for Reform
Mediation clauses are put in contracts 

with the best of intentions. Early resolu-
tion of disputes through negotiation 
and mediation is often the best outcome 
for everyone involved. But the clauses 
themselves can engender disputes, add-
ing to the overall cost of litigation and 
distorting the outcome. We can promote 
mediation, while avoiding spin-off litiga-
tion about mediation, by improving our 
contracts and our legislation.

For those drafting contracts, avoid 
making mediation a condition precedent 
for a party to obtain relief for a breach 
of the contract. In other words, do not 
state that the parties must participate in 
mediation before seeking relief in court. 
Instead, provide for an optional media-
tion process. The fact that it is included 
in the contract will serve to encourage 
the parties to consider mediation in the 
event of dispute, particularly if the pro-
cess for initiating mediation and selecting 
an arbitrator is spelled out. If mandatory 
mediation is desired, the contract can 

be drafted to require participation in 
mediation only if one party initiates 
the process. Mediation may be initiated 
before or after a claim is filed in court, 
and the parties may seek relief in court 
while mediation is in process.

For those who do want to make 
mediation a condition precedent to 
obtaining relief in court, it is important 
to consider issues such as the possible 
need for emergency provisional relief 
and tolling of the statute of limitations 
during mediation. Drafters should be as 
clear as possible in describing the scope 
of the clause, including expressly ad-
dressing what types of disputes will be 
subject to the mediation requirement. 
They also should specify the manner of 
initiating mediation, how the mediator 
will be selected, and whether mediation 
must be completed within a certain time. 
Vague mediation clauses make it difficult 
for parties to determine what exactly 
they must do before they are free to 
seek relief in court. Dispute resolution 
clauses that incorporate both mediation 
and arbitration require even more care 
in drafting.

As for statutory reform, the simplest 
way to avoid litigation over mediation 
would be to amend ORS 36.185 to .200 
to make clear that those sections apply 
to pre-dispute mediation agreements as 
well as stipulations made after a case is 
filed and, further, that they provide the 
only mechanism for enforcing media-
tion agreements in a pending case. In 
other words, a party would not be able 
to obtain dismissal of a claim based on 
the opposing party’s failure to mediate. 
Such an amendment would in effect 
limit what parties can agree to in their 
mediation clauses. This approach is con-
sistent with the OUAA, which provides a 
number of procedures that parties may 
not vary in their arbitration agreements, 
including that an application for relief 
under the arbitration act “must be made 
by petition to the court.” ORS 36.615(2)
(a). Since the mediation statutes cur-

rently apply only to pending cases, they 
could also be amended to expand the 
mediation referral process to make it avail-
able to disputants who do not yet have a 
case pending in the court.

Another way to promote mediation, 
without resorting to the heavy penalty 
of dismissal of claims, is to give greater 
weight to dispute resolution efforts in the 
award of attorney fees. ORS 20.075 already 
lists “the diligence of the parties in pursu-
ing settlement of the dispute” among the 
factors the court should consider in award-
ing attorney fees pursuant to a statute. 
Drafters of contracts could provide that 
the prevailing party may recover its attor-
ney fees only if it made reasonable efforts 
to use the mediation process provided in 
the contract to resolve the dispute.

conclusion
Mandatory mediation provisions in 

contracts can cause more trouble than they 
are worth. At best, they bring parties to 
the negotiating table, where the outcome 
depends on how interested the parties re-
ally are in achieving a settlement. At worst, 
they serve as fodder for procedural jock-
eying, which complicates the litigation. 
Before including a mediation clause in a 
contract, think about what may happen if 
the parties fail to initiate mediation before 
going to court. With careful drafting, you 
may be able to steer clear of the worst 
unintended consequences. p

endnote

1  The author was recently involved in 
a case in which her client obtained an 
important award on a contempt mo-
tion, with substantial attorney fees, 
and then had to defend that award 
on appeal against an argument that 
she had not complied with a media-
tion clause. While the defense was 
ultimately rejected by the Court of 
Appeals, it put a substantial award at 
risk for over a year and added to the 
cost of the litigation.

Mediation Clauses
continued from page 4
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Sample Mediation Clauses from ADR Service Providers 
Arbitration Service of Portland, Inc. 

Arbitration Required/Mediation First Option. Any dispute or claim that arises out of 
or that relates to this agreement, or to the interpretation or breach thereof, or to the 
existence, validity, or scope of this agreement or the arbitration agreement, shall be 
resolved by arbitration in accordance with the then effective arbitration rules of (and by 
filing a claim with) Arbitration Service of Portland, Inc., and judgment upon the award 
rendered pursuant to such arbitration may be entered in any court having jurisdiction 
thereof. The parties acknowledge that mediation helps parties settle their dispute and any 
party may propose mediation whenever appropriate through Arbitration Service of 
Portland or any mediator selected by the parties. 
https://arbserve.com/pages/basic_arbmed_clause.htm 

American Arbitration Association 
Parties can copy and paste this clause into their contracts. 
If a dispute arises out of or relates to this contract, or the breach thereof, and if the 
dispute cannot be settled through negotiation, the parties agree first to try in good faith 
to settle the dispute by mediation administered by the American Arbitration Association 
under its Commercial Mediation Procedures before resorting to arbitration, litigation, or 
some other dispute resolution procedure. 
https://adr.org/clauses 

International Institute for Conflict Prevention & Resolution, Inc. 
A. Pre-dispute Clause 
The parties shall attempt to resolve any dispute arising out of or relating to this 
Agreement promptly by confidential mediation under the [then current] CPR Mediation 
Procedure [in effect on the date of this Agreement], before resorting to arbitration or 
litigation. 
https://www.cpradr.org/resource-center/model-clauses/mediation-model-clauses 

United States Arbitration & Mediation 
In the event a dispute shall arise between the parties to this [contract, lease, etc.], the 
parties agree to participate in at least four hours of mediation in accordance with the 
mediation procedures of United States Arbitration & Mediation. The parties agree to 
share equally in the costs of the mediation. The mediation shall be administered by the 
offices of United States Arbitration & Mediation 500 N. Broadway, Suite 1800, St. Louis, 
MO 63102 (314) 231-4642. 
Mediation involves each side of a dispute sitting down with an impartial person, the 
mediator, to attempt to reach a voluntary settlement. Mediation involves no formal court 
procedures or rules of evidence, and the mediator does not have the power to render a 
binding decision or force an agreement on the parties. 
https://usam.com/sample-mediation-clause/ 

JAMS 
1. The parties agree that any and all disputes, claims or controversies arising out of 
or relating to this Agreement shall be submitted to JAMS, or its successor, for mediation, 
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and if the matter is not resolved through mediation, then it shall be submitted to JAMS, or 
its successor, for final and binding arbitration pursuant to the clause set forth in 
Paragraph 5 below. 
2. Either party may commence mediation by providing to JAMS and the other party 
a written request for mediation, setting forth the subject of the dispute and the relief 
requested. 
3. The parties will cooperate with JAMS and with one another in selecting a 
mediator from the JAMS panel of neutrals and in scheduling the mediation proceedings. 
The parties agree that they will participate in the mediation in good faith and that they 
will share equally in its costs. 
4. All offers, promises, conduct and statements, whether oral or written, made in the 
course of the mediation by any of the parties, their agents, employees, experts and 
attorneys, and by the mediator or any JAMS employees, are confidential, privileged and 
inadmissible for any purpose, including impeachment, in any arbitration or other 
proceeding involving the parties, provided that evidence that is otherwise admissible or 
discoverable shall not be rendered inadmissible or non-discoverable as a result of its use 
in the mediation. 
5. Either party may initiate arbitration with respect to the matters submitted to 
mediation by filing a written demand for arbitration at any time following the initial 
mediation session or at any time following 45 days from the date of filing the written 
request for mediation, whichever occurs first ("Earliest Initiation Date"). The mediation 
may continue after the commencement of arbitration if the parties so desire. 
6. At no time prior to the Earliest Initiation Date shall either side initiate an 
arbitration or litigation related to this Agreement except to pursue a provisional remedy 
that is authorized by law or by JAMS Rules or by agreement of the parties. However, this 
limitation is inapplicable to a party if the other party refuses to comply with the 
requirements of Paragraph 3 above. 
7. All applicable statutes of limitation and defenses based upon the passage of time 
shall be tolled until 15 days after the Earliest Initiation Date. The parties will take such 
action, if any, required to effectuate such tolling. 
https://www.jamsadr.com/clauses/#Standard 
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Checklist of Considerations for Mediation Clauses in Contracts 
 Mandatory or Optional? 
 Condition precedent to filing claim (strongest) 
 Required if a party requests, but may file claim anytime 
 Explicit factor or condition in attorney fee clause 
 Encouraged (weakest) 
 Escape Valves and Off Ramps (if Mandatory) 
 Right to seek injunctive relief 
 Tolling of statute of limitations and similar defenses 
 Minimum required participation 
 Minimum waiting period if process stalling 
 Selection of Mediator 
 ADR service provider 
 Court appointment 
 Mutual agreement 
 Preselected individual 
 Check for Consistency 
 If using ADR service provider, its rules and initiation process 
 If mediator to be court appointed, court rules and procedures 
 Any other contracts between the parties—different ADR clauses?  
 Oregon mediation statutes, ORS Ch. 36 (confidentiality, etc.) 
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State Trial Courts Cases Tried Analysis - Trial Metrics
2018

Statewide Trial Metrics

Trial Result / Trial Type / Case Type  Number of Trials  Average Days to Trial  Average Length of 
Trial (minutes) 

 Maximum Length of 
Trial (minutes) 

 Minimum Length of 
Trial (minutes) 

Held
Bench Trials

Civil 315                         477.6                               363.0                         2,906                             1                                    
Civil Commitment 36                            19.5                                 90.3                           240                                9                                    
Dissolution 1,197                      521.6                               222.4                         1,595                             1                                    
Felony 319                         198.7                               433.7                         3,725                             1                                    
Juvenile 698                         141.9                               232.1                         5,027                             1                                    
Landlord Tenant 1,105                      25.8                                 48.5                           840                                1                                    
Misdemeanor 273                         232.7                               117.6                         932                                1                                    
Other Domestic Relations 923                         545.2                               138.9                         1,780                             1                                    
Parking 184                         123.3                               8.0                              59                                  1                                    
Probate 25                            340.0                               183.7                         440                                1                                    
Procedural Matters 167                         138.5                               58.9                           608                                1                                    
Protective Order 87                            87.9                                 246.7                         1,771                             5                                    
Small Claims 1,221                      120.4                               50.1                           496                                1                                    
Violation 3,419                      91.4                                 13.2                           855                                1                                    

Bench Trials Total 9,969                      210.6                              108.6                         5,027                             1                                    
Jury Trials

Civil 217                         159.2                               2,058.7                      8,181                             1                                    
Felony 725                         143.9                               1,058.5                      6,537                             1                                    
Landlord Tenant 6                              10.0                                 1,267.0                      2,573                             39                                  
Misdemeanor 1,051                      193.8                               397.2                         1,960                             1                                    
Procedural Matters 5                              105.6                               100.4                         480                                2                                    
Small Claims 2                              436.0                               103.0                         188                                18                                  
Violation 5                              109.3                               379.3                         660                                1                                    

Jury Trials Total 2,011                      167.9                              950.5                         8,181                             1                                    
Held Total 11,973                    201.6                              285.8                         8,181                             1                                    

Hung Jury
Jury Trials

Felony 2                              -                                   446.0                         517                                375                                
Misdemeanor 5                              164.2                               349.0                         900                                12                                  

Jury Trials Total 7                              117.3                              376.7                         900                                12                                  
Hung Jury Total 7                              117.3                              376.7                         900                                12                                  

Mistrial
Bench Trials

Felony 1                              316.0                               60.0                           60                                  60                                  
Bench Trials Total 1                              316.0                              60.0                           60                                  60                                  

Jury Trials
Civil 2                              -                                   394.0                         422                                366                                
Felony 17                            161.8                               328.7                         959                                5                                    
Misdemeanor 25                            306.2                               299.5                         785                                10                                  

Jury Trials Total 44                           234.8                              315.4                         959                                5                                    
Mistrial Total 45                           236.6                              309.8                         959                                5                                    

Settled
Bench Trials

Civil 3                              436.3                               12.0                           27                                  4                                    
Dissolution 141                         278.9                               22.3                           278                                1                                    
Juvenile 9                              200.7                               77.4                           258                                3                                    
Landlord Tenant 64                            23.8                                 15.5                           163                                1                                    
Misdemeanor 5                              204.8                               7.8                              27                                  1                                    
Other Domestic Relations 74                            334.8                               32.9                           825                                1                                    
Probate 1                              537.0                               2.0                              2                                     2                                    
Protective Order 1                              67.0                                 120.0                         120                                120                                
Small Claims 4                              146.0                               54.0                           209                                1                                    
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State Trial Courts Cases Tried Analysis - Trial Metrics
2018

Statewide Trial Metrics

Trial Result / Trial Type / Case Type  Number of Trials  Average Days to Trial  Average Length of 
Trial (minutes) 

 Maximum Length of 
Trial (minutes) 

 Minimum Length of 
Trial (minutes) 

Violation 4                              78.8                                 3.3                              7                                     1                                    
Bench Trials Total 306                         233.0                              25.1                           825                                1                                    

Jury Trials
Civil 3                              514.0                               61.0                           110                                10                                  
Felony 7                              206.7                               91.6                           442                                5                                    
Misdemeanor 7                              226.9                               72.7                           180                                2                                    

Jury Trials Total 17                           269.2                              78.4                           442                                2                                    
Settled Total 323                         234.9                              27.9                           825                                1                                    
Statewide Total 12,343                    202.5                              279.7                         8,181                             1                                    

Page 2 of 23



Chapter 4—Mediation—Too Much or Not Enough?

 4–3Controversial Issues in Mediation

Rich Spier’s Mediation News & Notes
November 2019

Welcome
 Thanks for reading the November 2019 issue of Rich Spier’s Mediation News & Notes, an 
e-newsletter for lawyers who represent clients in mediation of civil cases.
 In this issue, I discuss a point I often make—Try More Cases (or at least try some, and make 
sure opposing counsel knows that you are always ready, willing, and able to show up for trial or 
arbitration hearing). If you do this, you’ll get better and faster settlements for your clients (and dare I 
say it? you’ll be able to mediate less often).
 As always, I invite your emailed comments or calls to 503-284-2511.

Try More Cases (or At Least Try Some) and Let Opposing Counsel 
Know That You Are Ready, and Able to Proceed

 Your credibility as a trial lawyer does make a difference in negotiation and mediation. In 
separate caucus, I regularly hear assessments of the apparent willingness to go to trial of opposing 
counsel. I have no doubt that such assessments affect the outcome of settlement negotiations, 
whether direct or mediated.
 Your apparent willingness to go to trial is not the only factor affecting the outcomes of direct 
or mediated negotiations—of course, the facts, the law, the costs, the relationships or lack thereof 
between the parties, and the emotional state of the parties—all matter. But, as Sid Lezak, long-
time US Attorney for the District of Oregon and the “godfather of mediation” in Oregon often said, 
“Litigation is a contact sport.” Or, as Alvin Spier, my recently-deceased (at age 98) father often told 
me when I was a boy, “Don’t run away from a fight (but pick your fights).”
 Most potential and actual court actions get settled. But they get settled “in the shadow of the 
courthouse.” Let it be known that in an appropriate case you’ll go beyond the sometimes intimidating 
“courthouse steps.”

The Disappearing Civil Jury Trial
 There’s nothing new about high rates of settlement. Most cases can and should be resolved 
short of trial. Settlement reduces the expense, delay, and stress of the process, and partially controls 
the risks and uncertainty of litigation results—it is difficult to predict the outcomes of most cases.
 But if I’m right that the message you send about willingness to go to trial impacts settlement 
results, the problem is that only a negligible proportion of civil jury cases are heard anymore.
 Take a look at the Oregon Trial Court Statistics for 2018. In that year, there were only 217 civil 
jury trials in the entire state. In Multnomah County, there were only 94.

How Can I Communicate That I Will Try the Case, If Necessary?
 Here are some suggestions on how to increase your credibility as a lawyer who will always 
recommend reasonable settlement terms to your client, but who also is ready, willing, and able to go 
to trial.

• Work up your case. Prepare for trial. Interview witnesses (don’t rely on what your client tells 
you the witness will say). Lineup your experts. Pin down the applicable law.

• Communicate a sense of urgency. Be sure your opponent knows that you are working hard on 
the case.

mailto:mailto:rspier%40spier-mediate.com?subject=
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• Don’t serve “shotgun” pleadings. Plead only realistic claims and defenses. You can almost 
always amend (of course being careful about missing waivable defenses, such as insufficiency 
of service of process or statute of limitations). Customized pleadings, rather than forms, show 
that you are prepared and focused on the specifics of your case.

• If appropriate, negotiate early and often, including prefiling. But always negotiate from a 
principled perspective. Show your opponent that you are ahead of him or her on the facts 
and the law. Leave yourself significant room to move, but don’t take crazy dollar positions. 
Realistic offers and demands, backed up with principled arguments on the merits, with periodic 
reasonable moves, show confidence and preparation.

• Don’t make threats. Do make promises. Always communicate in a civil and respectful manner, 
consistent with the values of most Oregon and Washington lawyers. Measured movement 
toward trial has alot more credibility than bluster.

• Pending periodic settlement negotiations, keep the case moving. If pre-filing negotiations are 
unsuccessful, promptly file your case. If you represent a putative defendant, consider winning 
the “race to the courthouse” by filing an action for declaratory judgment.

• If you represent a defendant, of course give notice to avoid an inadvertent default, but quickly 
file your answer or motion (but again, not a shotgun pleading—make it customized to the 
case). Don’t wait until plaintiff’s counsel gives notice of intent to take a default.

• Take the initiative to discuss scheduling of depositions.
• Here’s a tough one for busy lawyers. Whenever you can, don’t request extensions for providing 

discovery or responses to motions—just respond on time. When you do request extensions, 
make a specific time commitment and meet it.

• Of course grant reasonable requests for extensions, but keep a leash on them.
• Consistent with the rules of the particular court, request or agree to early trial settings, and 

avoid requests for postponement.
• When reasonable settlement cannot be achieved, and you have carefully and repeatedly 

advised your client of the expense, stress, and uncertainty of result, try the case. Earn a 
reputation as a trial lawyer, not just as a “litigator.” As noted above, such a reputation is a 
(partial) driver of settlement results—I’ve seen this countless times as a mediator, and it just 
makes sense.

• And finally, don’t routinely request mediation. If you request or agree to mediation, be sure that 
your opponent knows that there is a good reason other than your perceived weakness of your 
case or fear of trial (by you or your client).

How Can I Get Trial Training and Experience?
 I can hear some of my readers saying, “That’s great, Rich. But I haven’t tried many cases. 
What can I do to get the vaunted ‘reputation’ that you say is so important”? Here are some 
suggestions.

• If you are in a firm—even a small firm—insist on meaningful participation in any trials in which 
your more senior colleagues appear. By “meaningful,” I don’t mean not just “second chair” 
preparation of motions in limine and requested jury instructions, or note-taking during trial. I do 
mean co-first chair sharing of direct and cross examination, and legal arguments to the court. 
If the case doesn’t support two-lawyer trial billing, credit the single billing to the junior lawyer’s 
annual target for hours and fees. It’s easy for me to suggest doing this because I’m not taking 
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the short-term financial hit, but this approach benefits the firm as well as the less-experienced 
lawyer, in terms of firm credibility, reputation, and depth of talent.

• If you’re in a solo practice or very small firm in which co-first chair is just not possible, 
associate an experienced outside trial lawyer early in the process, and let your opponent know. 
You may have to foot most or all of the bill yourself, but it will be worth the expense—you’ll 
have credibility in direct negotiations or mediation, and great trial experience if the case doesn’t 
settle.

• Increase your confidence by getting “hands on” training at the trial programs that may be 
offered by the Oregon State Bar, the Washington State Bar Association, Oregon Trial Lawyers 
Association, and other groups.

• Presenting cases in the court-mandated arbitration program is a good way to gain experience.
• Depending on the stage of a lawyer’s career and personal needs, good first or early lawyer 

jobs are working for offices of prosecutors or public defenders, or clerking for trial judges.
• And remember—there’s a first time for everything. Make it happen.

Conclusion
 Most cases can and should be settled. But some need to be tried. Be sure that your opponent 
knows that you are always open to recommending reasonable settlement terms to your client, but that 
you will go to trial if necessary. Communicate a sense of urgency and momentum toward trial. Work 
the file. You’ll thereby provide your clients with earlier and better settlements, at reasonable cost to 
them; or provide well-tried cases, prepared thoroughly, but efficiently.
 Emailed comments are welcomed!

mailto:mailto:rspier%40spier-mediate.com?subject=
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Civil & Commercial Application of Collaborative 
Practice

Civil Collaborative Practice at a Glance

Reduces financial, time, and emotional costs
Avoids going to court
Helps maintain important relationships
Protects confidentiality and avoids publicity
Keeps the parties in control of the process
Encourages mutual respect
Provides open communication
Uses a future oriented, forward looking problem-solving approach
Identifies and addresses all parties' interests and concerns

A Solution-oriented Approach to Civil Law

Civil Collaborative Practice begins with something both sides can agree on:
settlement by design.

Disputes in the business world are too often financially and emotionally disruptive for everyone 
involved. Litigation often adds to the problems by creating entrenched positions, damaging or severing 
relationships, and imposing ineffective, unresponsive solutions.

It doesn't have to be this way.

Collaborative Practice is a voluntary dispute resolution process frequently used in the family law 
arena. The principles of Collaborative Practice as applied to family law disputes are equally applicable 
in civil and commercial matters such as:

Family and partnership internal business disputes and restructurings
Probate/Trust and Estates contests
Healthcare conflicts
Employment disputes
Construction claims

Civil Collaborative Practice is a reasoned approach to dispute resolution based on:

A commitment by the parties and their attorneys to resolve their dispute outside the court 
system, often without ever having to commence litigation
A process intentionally geared toward settlement from the outset
An open and honest, yet confidential exchange of information by the parties
An approach focused on the parties' interests
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The joint retention of neutral experts when needed

The goals of Civil Collaborative Practice

A Pledge to Collaborate:

Solve problems mutually and privately with active, direct client involvement
Preserve key relationships and business operations
Prevent draining, costly and time-consuming court battles

The important difference between Collaborative Practice and conventional litigation is the commitment 
to reach an agreement without going to court. The parties maintain control of the process and the 
decisions instead of relinquishing them to a judge or jury. To reach this goal, while in the Collaborative 
Practice process the parties agree not to seek court intervention through their commitment to remain 
in the negotiation process and focus on settlement by design from the outset.

Open Communication

Even in the best circumstances, a dispute can strain communication between parties; keeping the 
lines of communication open is essential for agreement. Civil Collaborative Practice provides for face-
to-face meetings among parties with their respective lawyers, other advisors and neutral experts as 
needed. Sessions are designed to produce honest, open exchanges and the expression of priorities 
and expectations through good faith negotiations.

When issues are discussed openly, problem solving is direct and solution-oriented.

Achieving a High Quality Agreement

Resolution is the focus of Civil Collaborative Practice.

The Collaborative process emphasizes identification of suitable solutions. Instead of airing grievances 
and polarizing parties, Civil Collaborative Practice creates a vehicle and an environment that helps 
parties reach a superior settlement by building on areas of mutual agreement.

Teamwork = Conflict Resolution

Conflict resolution involves considerations such as financial issues, public image and future
relationships. And, managing dispute resolution is challenging and time consuming. One of Civil 
Collaborative Practice's attractive options is its team approach. You and your lawyer work together 
with other professionals, including financial consultants, coaches and other specialists as needed. 
Scheduling is on the parties' terms. Your team joins together to streamline the process, control costs, 
and craft constructive solutions for your dispute's range of issues.

Focus on the Future

Disputes can be resolved without burning bridges or severing key relationships - especially important 
when long-term responsibilities and connections remain after the dispute is resolved. Civil 
Collaborative Practice preserves the health and continuity of important relationships by preserving 
respect, encouraging cooperation and creating options and workable solutions.
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Participation Agreement                  1 

 
 

NOTE FROM PRESENTER ANGELA L. LAIDLAW: 
IT IS CRITICAL FOR PRACTITIONERS TO AMEND THIS AGREEMENT 
TO COMPLY WITH ALL RULES OF PROFESSIONAL CONDUCT IN THE 

JURISTICTION IN WHICH THEY PRACTICE. THE PRESENTER DOES 
NOT REPRESENT THAT THIS AGREEMENT MEETS THE RULES OF 

PROFESSIONAL CONDUCT IN OREGON OR ANY OTHER 
JURISDICTION. 

 
THE PRESENTER HAS EDITED THIS DOCUMENT IN MINOR 

FORMATTING ONLY, TO ACCOMMODATE ITS INCLUSION IN THIS 
PRESENTATION’S WRITTEN MATERIALS 

 
 

PARTICIPATION AGREEMENT 
 

Adapted with permission of the 
Collaborative Law Institute of Texas, Inc. 

and the  
Texas Collaborative Law Council, Inc. 

 
This document is provided as a guideline for use by licensed attorneys who are trained in the 
collaborative dispute resolution process. It should never be used or relied upon by anyone who 
is not represented by a trained collaborative lawyer. This document should not be construed 
as legal advice or as creating an attorney-client relationship. 
 
In many respects this document is generic.  It is impossible for a single document to address 
every area of the law or every dispute that might arise in each area of practice.  Section 16.0 
states that all fees will be paid prior to a final settlement or the submission of an agreed 
order.  Section 16.0 may not be allowed in some jurisdictions, so it would be necessary to 
delete or change it. There are other sections that parties may agree to alter due to the 
circumstances of the parties or a specific dispute or because they just do not like or agree with 
the wording. The Addendum was added to address a number of contingencies and decisions 
that might better be addressed early in the collaborative process rather than have them arise 
later when tensions may be high.  It is not mandatory that an Addendum be used. 
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THIS AGREEMENT (“Agreement”) is made by and between: 
1                                                            
2                                                           
3                                                            
4                                                           

 
(each, a “Party” and collectively, the “Parties”), and their respective Lawyers (“Lawyers”): 

1                                                            
2                                                           
3                                                            
4                                                           

 
1.0 PREMISES 

1.1 A dispute (“Dispute”) has arisen between the Parties concerning                         
                                                                                                                                                                        
                                                                                                                                                                   .  
 

1.2 The Parties wish to resolve the Dispute and any other claims or potential 
claims which any Party has or may have against any other Party through the collaborative 
process without resort to litigation, and the Parties have entered into this Agreement for 
that purpose.  
 

1.3 The Parties have engaged their respective Lawyers as collaborative counsel to 
assist their clients in identifying issues, goals and interests, analyzing relevant information, 
developing options and understanding the consequences, and reaching the goal of the 
collaborative process which is an agreed resolution of the Dispute.  
 

1.4 The Lawyers agree to adhere to the Protocols of Practice for Collaborative 
Lawyers adopted by the International Academy of Collaborative Professionals (IACP) and any 
laws or rules of court governing the collaborative process in the jurisdiction of the dispute.  
These protocols should be interpreted in a manner consistent with such laws and/or rules. 
 
2.0 ESSENTIAL ELEMENTS OF THE COLLABORATIVE PROCESS 

The Parties and Lawyers understand and agree that the essential elements of the 
collaborative process are: 
 

a. Identification of the goals and interests of the Parties; 
b. Full and complete disclosure of relevant information; 
c. Efficient communications; 
d. The Parties’ empowerment to make decisions on a level playing field; 
e. Confidentiality, and 
f. Good faith negotiations. 
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3.0 COMMUNICATIONS 
3.1 The Parties understand the process will involve vigorous good faith 

negotiation in face-to-face settlement conferences during which the Parties will be 
represented solely by their respective Lawyers. The settlement conferences will be 
conducted with the Parties and their Lawyers present, and with any other person the Parties 
agree may be present. The settlement conferences will be focused on giving consideration to 
all Parties’ interests, and to developing options for the constructive resolution of the 
Dispute. To maintain an objective and constructive process, the Parties agree to discuss 
resolution of issues with each other only in the settlement conferences, unless they agree 
otherwise. Any Party may request termination of a settlement conference at any time and 
such a request shall be immediately honored. 

 
3.2 The Lawyers will confer to plan agendas for settlement conferences and to 

draft or review documents, but no agreements will be made by the Lawyers on behalf of the 
Parties.  
 

3.3 The Parties and their Lawyers agree they shall not take advantage of known 
mistakes, errors of fact or law, miscalculations, or other inconsistencies. Once a participant 
discovers a mistake, error of fact or law, miscalculations, or other inconsistencies, such 
participant shall identify it and provide an opportunity to correct it.  
 

3.4 The Parties may agree to discuss the likely outcome of a litigated result; 
however, neither the Parties nor their Lawyers shall threaten to resort to litigation or any 
other adversarial proceeding. 
 
 
4.0 UNDERSTANDINGS 

4.1 The Parties understand that the Lawyers are independent from each other, 
and each Lawyer represents only their respective client in the collaborative process. The 
Parties further understand that each Lawyer is an advocate only for their respective client. 
No lawyer-client relationship exists between one Party’s Lawyer and any other Party by 
virtue of this Agreement or the collaborative process, and no legal duty exists that would 
require a Lawyer to act on the behalf of any Party to the Agreement other than his or her 
own client. 

4.2 The Parties acknowledge there is no guarantee they will be successful in 
resolving the Dispute in the collaborative process. 
 

4.3 The Parties are expected to express their own interests, and give 
consideration to the other Parties’ interests. The Lawyers will assist their respective clients in 
doing so.  
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4.4 The process, even with full and honest disclosure, may involve intense good-
faith negotiations. Best efforts will be used to create options that meet the interests of all 
Parties. The Parties recognize that compromise may be needed to reach resolution of all 
matters in dispute.  
 

4.5 The Parties acknowledge this is a voluntary agreement. The Parties 
understand that by agreeing to the collaborative process, they are voluntarily giving up 
certain rights, including the right to conduct formal discovery, and the right to participate in 
adversarial proceedings unless otherwise agreed or the collaborative process is terminated.  
 

4.6 A Collaborative Lawyer may not serve as a lawyer in any adversarial 
proceedings among any of the Parties regarding the subject matter of th Dispute, and this 
prohibition may not be modified.  A Lawyer associated in the practice of law with the 
Collaborative Lawyer may not serve as a lawyer in any adversarial proceedings regarding the 
subject matter of the Dispute among any of the Parties. 

 
4.7     In the event that in-house counsel serves as a collaborative lawyer for his/her 

employer and the process terminates prior to resolution of the Dispute, no other lawyer 
employed by such Party may represent the Party in any adversarial proceeding among the 
Parties regarding the subject matter of the Dispute.  A lawyer with the employer other than 
the collaborative lawyer should arrange transfer of documents and information to the 
litigation attorney retained by the employer, and the lawyer arranging the transfer may 
monitor or participate in such proceeding according to the employer’s normal business 
practices regarding matters which are referred to the litigation attorney.  No lawyer 
employed by the collaborative lawyer’s employer shall sit at the counsel table in any 
adversarial proceeding among the parties regarding the subject matter of the Dispute. 
 
 
5.0 FULL DISCLOSURE OF INFORMATION AND DOCUMENTS 

5.1 The Parties will make a full and candid exchange of all information, 
documents and tangible things in their control (“Information”) on which they rely and which 
are consistent with and support their position on any matter in dispute, and all Information 
in their control which is inconsistent with their position and/or supports the position of any 
other Party.  

 
5.2 Any material change in Information must be promptly updated.  

 
5.3 The Parties authorize their respective Lawyers to fully disclose all Information, 

which in the Lawyer’s judgment must be provided to other participants in order to fulfill the 
full disclosure commitment; provided that such authorization does not constitute a waiver of 
the attorney-client privilege.  
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5.4 The Parties agree to give complete and timely responses to all requests for 
documents and other Information relevant to the resolution of the Dispute. Unless 
otherwise agreed in writing, during the collaborative process the Parties will not engage in 
formal discovery as in an adversarial proceeding. Affidavits may be utilized to confirm 
specific matters, such as the unavailability of certain Information, or the existence or non-
existence of documents or tangible things.  
 

5.5 The Parties agree not to conduct surveillance of another Party’s activities, 
including the use of an investigator, detective or other individual paid for or engaged by a 
Party or third party, or the use of electronic listening or tracking devices during the 
collaborative process. 
 
 
6.0 CONFIDENTIALITY 

6.1 The Parties agree to maintain the confidentiality of oral and/or written 
communications relating to the Dispute made by the Parties or their Lawyers or other 
participants in the collaborative process, whether the communication was made before or 
after the institution of formal adversarial proceedings.  

 
6.2 All communications, whether oral or written, and the conduct of any Party, 

Lawyer, or retained expert in the collaborative process constitute compromise and 
settlement negotiations under the rules of the authority having jurisdiction over the subject 
matter of the Dispute and the Parties. Unless the Parties otherwise agree in writing, these 
communications and any written materials, tangible items, and other Information used in or 
made a part of the collaborative process, are only discoverable and admissible in any 
adversarial proceeding regarding this Dispute, or in any other proceeding among the Parties 
to this Agreement, if they would otherwise be admissible or discoverable independent of the 
collaborative process. This exclusion does not apply to the admissibility of a fully executed 
Collaborative Settlement Agreement.  
 

6.3 A Party and that Party’s Lawyer may disclose all Information to a lawyer 
engaged to render an outside legal opinion for the Party in the collaborative process, or to 
that Party’s successor collaborative lawyer.  In the event the collaborative process is 
terminated, a Party may disclose all Information to that Party’s litigation lawyer. 
 
 
7.0 LEGAL PROCESS 

7.1 The Parties and the Lawyers agree that, as to the Dispute, Court intervention 
shall be suspended while the Parties are participating in the collaborative process pursuant 
to this Agreement. Unilaterally seeking Court intervention for any adversarial hearing 
regarding any portion of the Dispute automatically terminates the collaborative process.  
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7.2 The Lawyers' representation of the Parties is limited to the collaborative 
process. Once the process is terminated, the Lawyers cannot participate in any manner in an 
adversarial proceeding as to any portion of the Dispute, nor can a Lawyer subsequently 
represent any Party in an adversarial proceeding involving any other Party when the 
proceeding involves the subject matter of this Dispute.  
 

7.3 Upon termination of the collaborative process, or upon the withdrawal of a 
Lawyer, the Lawyers shall not be joined as a party or called as a witness in any adversarial 
proceeding among any of the Parties regarding any portion of the Dispute. Any Party or 
Lawyer violating this provision shall pay all fees and expenses, including reasonable 
attorneys’ fees, incurred by a Lawyer opposing such effort.  
 

7.4 No documents will be prepared or filed which would initiate Court 
intervention, except if necessary to preserve causes of action, defenses, or to obtain some 
extraordinary relief. In such situations, service of citation or other processes, and any 
pleadings will be accepted by the Parties’ respective Lawyers. The Parties and Lawyers will 
endeavor to reach agreement to eliminate the necessity for any such filings. No hearing shall 
be set, other than to submit agreed orders to the Court. 
 
 
8.0 RETAINED EXPERTS 

8.1 The Parties will jointly engage retained experts as unbiased neutrals if 
needed, unless the Parties agree in writing to separately engage neutral retained experts.  

 
8.2 The Parties may engage retained experts, including lawyers, for any issue 

which requires expert advice and/or recommendations. The Parties will agree in advance 
how retained experts’ fees will be paid.  
 

8.3 Retained experts must sign and agree to abide by the terms and conditions of 
a Retained Expert Participation Agreement.  
 

8.4 A retained expert who is an attorney, and any attorney associated in the 
practice of law with such attorney, shall not serve as the litigation attorney for any party in 
any adversarial proceeding arising from the subject matter of the Dispute. 

 
8.5 Retained experts shall not serve as fact or expert witnesses, and their work 

product, opinions, mental impressions, and the factual basis of them are not discoverable or 
admissible in any adversarial proceeding regarding the Dispute, or in any other proceeding 
among the Parties.  
 

8.6 Retained experts may communicate with all Parties, their Lawyers, and any 
other retained experts. Retained experts may participate, and their work product, opinions, 
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mental impressions, and the factual basis of them may be utilized in any confidential ADR 
process which is a part of the collaborative process governed by this Agreement.  
 

8.7 The Lawyers shall instruct retained experts to report openly to all Parties the 
following: (1) all communications the expert has had with any other person regarding the 
matter for which the expert has been engaged; (2) the expert’s work product, opinions, 
mental impressions; and (3) the factual basis for them. 
 
 
9.0 CONSULTING-ONLY EXPERT 

9.1 A Party may privately retain a consulting-only expert. A consulting-only expert 
is an expert who: (1) has no firsthand knowledge about the Dispute; (2) has no factual 
knowledge about the Dispute except for knowledge that was acquired through the 
consultation; and (3) whose work product, opinions, or mental impressions have not been 
reviewed by retained experts.  
 

9.2 A consulting-only expert’s identity shall be disclosed to all Parties.  
 

9.3 Communications between the consulting-only expert and the Party engaging 
that expert, and the expert’s work product, opinions, mental impressions, and the factual 
basis for them shall remain confidential.  
 

9.4 A consulting-only expert may review the reports of any retained expert; 
however, should a retained expert review the work product of a consulting-only expert, the 
consulting-only expert becomes a retained expert whose work product and opinions must be 
disclosed to all Parties. The engaging Party’s Lawyer shall so advise the consulting-only 
expert.  

 
9.5 By Addendum to this Agreement the Parties should agree whether or not a 

consulting-only expert is disqualified from testifying as a fact or expert witness in any 
adversarial proceeding arising from the Dispute.  
 

9.6 A consulting-only expert who is a lawyer, and any lawyer associated in the 
practice of law with such lawyer, shall not serve as the litigation lawyer for the engaging 
party in any adversarial proceeding arising from the subject matter of the Dispute.  

9.7 The Lawyers shall instruct consulting-only experts that (1) the Parties are 
engaged in a collaborative process; and (2) the role of the consulting-only expert is to assist 
the Party in identifying issues, analyzing relevant information, developing options, and 
assisting in reaching the goal of the collaborative process which is an agreed resolution of 
the Dispute.  
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10.0  OUTSIDE LEGAL OPINIONS 
10.1 A Party may privately engage a lawyer, including a litigation lawyer, outside of 

the collaborative process for the limited purpose of obtaining an opinion on a specific issue 
or issues. Before beginning consultation with an outside lawyer, the identity of any such 
lawyer must be disclosed to all Parties. If a Party has engaged a lawyer other than the Party’s 
collaborative Lawyer prior to signing this Agreement, the identity of such lawyer shall be 
disclosed to all Parties before signing this Agreement.  
 

10.2 Any lawyer engaged outside of the collaborative process for the purpose of 
giving an opinion on any issue or issues, should be given all information necessary to give 
informed advice, including reports of retained experts whose services have been engaged in 
the collaborative process regarding the Dispute.  
 

10.3 The Parties agree the work product, opinions, mental impressions, and the 
facts upon which they are based of a lawyer engaged outside of the collaborative process for 
the limited purpose of obtaining an opinion on a specific issue or issues, are not discoverable 
in any adversarial proceeding regarding the subject matter of the Dispute or in any other 
adversarial proceeding among the Parties, unless the Parties agree otherwise.   
 

10.4 By Addendum to this Agreement, the Parties should agree whether or not 
such lawyer, and any lawyer associated in the practice of law with such lawyer, may testify 
as fact or expert witnesses, or may serve as litigation counsel for the consulting Party in any 
adversarial proceeding resulting from the Dispute, or in any other adversarial proceeding 
among any of the Parties regarding the subject matter of the Dispute.  
 

10.5 Should all the Parties jointly seek an opinion from a lawyer outside of the 
collaborative process, including a litigation lawyer, such lawyer is a retained expert whose 
work product and opinions must be disclosed to all Parties.  
 
 
11.0 OTHER ALTERNATIVE DISPUTE RESOLUTION PROCESSES 

To avoid termination of the collaborative process or to further facilitate the process, 
the Parties may agree in writing to mediate in good faith with a mediator who has received 
training in the collaborative process, or to utilize other alternative dispute resolution 
procedures with third party neutrals who are trained in the collaborative process. 

 
 

12.0 WITHDRAWAL FROM THE COLLABORATIVE PROCESS BY A PARTY 
12.1 A Party may withdraw from the collaborative process at any time and shall 

notify that Party’s Lawyer in writing. The withdrawing Party’s Lawyer shall give prompt 
written notice to the other Parties through their respective Lawyers.  
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12.2 If the Dispute involves more than two Parties, the remaining Parties may 
choose to continue the collaborative process without the withdrawing Party.  The Parties 
shall give notice to the Court of their intent to continue the process without the withdrawing 
Party. No reason shall be given for the decision of the withdrawing Party to withdraw from 
the collaborative process.  The withdrawing Party shall not proceed in any adversarial 
manner until the sooner of completion of the collaborative process or 180 days from the 
date the withdrawing Party gave notice.   

 
 

13.0 TERMINATION OF THE COLLABORATIVE PROCESS BY A LAWYER  
13.1 If a Party refuses to act in good faith, for example, by refusing to disclose 

relevant Information which in the Lawyer’s judgment must be provided to other 
participants; by answering dishonestly any inquiry made by a participant in the collaborative 
process; or by proposing to take an action that would compromise the integrity of the 
collaborative process, and the Party persists after counseling by the Lawyer, then the 
collaborative process shall be terminated.  
 

13.2 If the offending Party refuses to terminate the collaborative process, all 
Parties acknowledge that their respective Lawyers have a duty to terminate the collaborative 
process on behalf of their clients, and all Parties authorize their Lawyers to terminate the 
process by written notice to all participants and the Court.  The Lawyers shall not reveal 
whose decision it was to terminate the collaborative process or the reason the process was 
terminated.   
 

13.3 When the dispute involves more than two Parties and the remaining Parties 
choose to continue in the collaborative process, the Lawyers of the remaining Parties shall 
give the Court notice of their intent to continue in the process, and the Parties and their 
Lawyers shall sign a new Agreement.  The Party that is no longer participating in the 
collaborative process shall not proceed in any adversarial manner until the sooner of the 
completion of the collaborative process or 180 days from the date of the termination of the 
original Agreement. 

 
13.4 Upon the termination of a Party’s participation in the process, that Party’s 

Lawyer shall withdraw from the representation. The Lawyer may not serve as a litigation 
lawyer in the Dispute or in any other adversarial proceedings among any of the Parties 
regarding the same subject matter. No lawyer associated in the practice of law with the 
Lawyer shall serve as a litigation lawyer. 
 

13.5 All Lawyers will cooperate in returning the clients’ original documents, to 
facilitate transfer of the client’s documents and notebooks to litigation lawyers. 
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14.0 WITHDRAWAL BY A LAWYER 
14.1 A Lawyer may withdraw unilaterally from the collaborative process for any 

reason by giving three days’ written notice to the Lawyer’s client and the other Lawyers. The 
withdrawing Lawyer does not have to state a reason for the withdrawal.  
 

14.2 The Party whose Lawyer has withdrawn may retain a new collaborative 
lawyer, or may continue in the collaborative process without a lawyer but only upon the 
written agreement of all Parties. A newly engaged collaborative lawyer must sign this 
Agreement. 
 
15.0 THIRTY DAY MORATORIUM  

15.1 Upon notice to all Lawyers of termination of the collaborative process, the 
Parties will observe a thirty day waiting period, unless there is an emergency, before 
requesting any court hearing, to permit all Parties to engage other lawyers and make an 
orderly transition from the collaborative process to litigation or any other adversarial 
proceeding.  
 

15.2 All written agreements previously entered into by the Parties shall remain 
effective until modified by agreement or Court order. A Party may bring this provision to the 
attention of the court in requesting a postponement of a hearing.  

 
 

16.0 LAWYERS’ FEES AND EXPENSES 
The Parties understand that the Lawyers and all experts engaged in the collaborative 

process shall be paid for their services whether or not the collaborative process results in 
resolution of the Dispute. The Parties agree that all such fees and expenses incurred by the 
Parties shall be paid in full prior to signing a final Collaborative Settlement Agreement, 
and/or the submission of an agreed judgment to a Court. 
 
 
17.0 MISCELLANY 

17.1 “Court” as used in this Agreement refers to any adjudicatory body having 
jurisdiction over the Parties and the Dispute. Lawyers may appear in Court only by written 
agreement of all Parties or as required by law. Temporary orders may be submitted to a 
Court upon the written agreement of all Parties. 
 

17.2 “Good faith” as used in this Agreement means truthfulness, an honest 
commitment not to take advantage of a Party through technicalities of law and an intention 
to meet the legitimate needs of all Parties to the extent it is feasible to do so. 
 
 

17.3    The participants shall require that any retained expert, consulting only expert 
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or outside legal opinion attorney disclose any previous consultation and/or representation 
with any participants in the collaborative process under this Agreement.  
 

17.4 This Agreement shall remain enforceable as a contract between the Parties 
and may be the basis for a claim against a Party violating its terms. If any provision of this 
Agreement is held to be invalid or unenforceable for any reason, all remaining provisions 
shall continue to be valid and enforceable.  

17.5 Any written agreement, whether partial or final, which is signed by all Parties 
and their respective Lawyers, may be filed with the court as a Collaborative Settlement 
Agreement in accordance with the rules of the Court having jurisdiction over the subject 
matter of the Dispute and the Parties. Such an agreement is retroactive to the effective date 
of the written agreement and may be made the basis of a Court order. 
 

17.6 The Lawyers shall cooperate in preparing the documents necessary to 
effectuate the Parties’ agreements made hereunder. 
 
  17.7  The Parties and their Lawyers acknowledge that they have read this 
Agreement and agree to abide by its terms and conditions, to remain faithful to their duties 
and obligations under this Agreement and pledge to comply with the spirit and letter of this 
Agreement. 
 

Signed on this              day of                                                 , 20      . 
 
                                                                                                                                              
[Party 1]     [Party 2] 
ADDRESS     ADDRESS 
PHONE      PHONE 
EMAIL      EMAIL 
 
                                                                                                                                              
[Party 3]     [Party 4] 
ADDRESS     ADDRESS 
PHONE      PHONE 
EMAIL      EMAIL 
 
                                                                                                                                              
[Lawyer for Party 1]    [Lawyer for Party 2] 
STATE BAR NUMBER    STATE BAR NUMBER 
 
                                                                                                                                              
[Lawyer for Party 3]    [Lawyer for Party 4] 
STATE BAR NUMBER    STATE BAR NUMBER 
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 ADDENDUM TO THE PARTICIPATION AGREEMENT 
 
The purpose of this Addendum is to assist the Parties in making choices regarding how they 
wish to conduct the collaborative process. The Parties may agree to postpone a decision on 
any item, or agree to not address any item in this Addendum. The Addendum should be 
modified to suit the needs of the Parties and the Dispute. 
 
1. The second joint meeting will be held at: 
 

                                                                      on                                            .m. 
 

Third                                                                       on                                            .m. 
 

Fourth                                                                       on                                            .m. 
 
If additional meetings are necessary, the Parties will agree on subsequent meeting times and 
places during the fourth meeting. 
                                                                                                                                                 
                                                                                                                                                 
 
2.  Meetings will be at least ____ hours, but no meeting will last longer than ____ hours. 
 
3.  The Parties and Lawyers shall attend all face to face meetings. After signing a participation 
or confidentiality agreement, other persons who may attend are: 
                                                                                                                                                 
                                                                                                                                                 
 
4.  The Parties agree that they will       will not       discuss among themselves issues regarding 
the Dispute outside the face to face meetings. 
 
5.  The Parties shall retain all experts jointly ____ separately ____, –or– ____ the Parties will 
decide if the expert will be retained jointly or individually as the collaborative process 
progresses. 
 
6.  Each Party shall pay             % of any fee of any expert,  –or–          the Parties  shall pay 
all fees and expenses as follows:                                                                                       
                                                                                                                                                 
 
7.  The Parties agree that a retained expert may ___ may not ___ participate in a subsequent 
adversarial proceeding among the parties regarding subject matter not addressed in this 
Dispute. 
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8.  The Parties have       have not       engaged a lawyer to render an outside legal opinion 
prior to the execution of the Participation Agreement. (List names of Party and any 
previously engaged lawyer.) 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
 
9.  The Parties have        have no       present intention to engage an outside legal opinion 
attorney. (List names of Party and any proposed attorney.) 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
 
10.  The Parties agree that any privately engaged outside legal opinion attorney 
 

a. may       may not       represent the engaging party in any adversarial 
proceeding involving any other Party to the Dispute, regarding the subject 
matter of the Dispute. 

 
b. may       may not       testify as an expert or a fact witness in any adversarial 

proceeding involving any other Party to the Dispute, regarding the subject 
matter of the Dispute. 

 
11.  There are         are not         any consulting-only experts who have been privately engaged 
prior to the execution of the Participation Agreement. (List names of Party and any 
previously engaged consulting-only expert.) 
                                                                                                                                                 
                                                                                                                                                 
 
12.  There are ___ are not ___ parties who presently intend to engage a consulting-only 
expert. (List names of Party and of such consulting-only expert.) 
                                                                                                                                                 
                                                                                                                                                 
 
13.  If a Party engages a consulting-only expert, the expert may      may not       testify as an 
expert or a fact witness in any adversarial proceeding regarding the subject matter of the 
Dispute which involves any other Party to the Dispute. 
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14.  The Parties agree that any consulting-only expert or an outside legal opinion attorney is  
     is not       required to have the expert/attorney disclose any previous consultation and/or 
representation with any participants to the collaborative process. 
 
15.  The Parties agree that any consulting-only expert or an outside legal opinion attorney 
will       will not       sign an agreement explaining the collaborative process and that person’s 
role in the process. 
 
16.  During face to face meetings, the Parties may       may not       discuss possible outcomes 
if the Dispute were to be decided in an adversarial proceeding outside of the collaborative 
process. 
 
17.  The Parties will          will not           participate in formal discovery in the collaborative 
process. (List any type discovery the Parties have agreed to.) 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
                                                                                                                                                 
 
18. Should the Parties proceed to an adversarial proceeding outside of the collaborative 
process, any formal discovery, such as affidavits, depositions, or written interrogatories, 
developed within the collaborative process will          will not          be admissible, –or–  
         the Parties will decide as the process progresses. 
 
19.  The Parties agree that should they reach impasse they may: 

(Number in order of preference) 
           select a mediator and mediate the issues. 
           select a single arbitrator and participate in non-binding arbitration. 
           select a panel of three arbitrators and participate in non-binding arbitration. 
           select a single arbitrator and participate in binding arbitration. 
           select a panel of three arbitrators and participate in binding arbitration. 
           file the binding arbitration award or mediated settlement agreement with a court 
having jurisdiction over the subject matter of the Dispute and the Parties for the purpose of 
reducing the arbitration award to a judgment. 
           terminate the collaborative process and proceed to litigation. 
 
21. Minutes will be taken at each meeting and                                                                       will 
serve as secretary, or                    the collaborative lawyers shall take turns serving as 
secretary. 
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22. Other agreements:                                                                                                 
                                                                                                                                          
 
By their signatures below the Parties and Lawyers acknowledge that they have read, 
discussed, and understand this Addendum, and that the decisions they have made as set 
forth in this Addendum are binding on each Party and Lawyer as of this date. It is 
understood that this Addendum may be amended at any time during the collaborative 
process, but only by the written agreement of all participants. 

 
Signed on this ____ day of _________________, 20____. 

 
 
                                                                                                                                              
[Party 1]     [Party 2] 
 
 
                                                                                                                                              
[Party 3]     [Party 4] 
 
 
                                                                                                                                              
[Lawyer for Party 1]    [Lawyer for Party 2] 
 
 
                                                                                                                                              
[Lawyer for Party 3]    [Lawyer for Party 4] 
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