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SCHEDULE

8:30 Entity Considerations for Trusts and Estates
F Choice of entity considerations
F S corporations
F Advanced planning for entities in estate administration
Nicole Erickson, Law Office of Jonathan D. Mishkin PC, Portland
Jonathan Mishkin, Law Office of Jonathan D. Mishkin PC, Portland

9:15 Transition

9:20 Estate Planning with Relationship Agreements
F The Oregon family law relationship with two key components of prenuptial agreements
F Enforceability of prenuptial agreements
F Prenuptial agreement term and amendments
F Postnuptial agreements
Susan Bock, Stoel Rives LLP, Portland
Shawn Menashe, Gevurtz Menashe PC, Portland

10:20 Break

10:30 The Joint Trust in Oregon: A Square Peg in a Round Hole?
F Federal tax law applicable to joint trusts in separate property states
F Joint trusts as useful estate planning tools for married couples in Oregon and when they 

should be avoided
F Practical tips for drafting, funding, and administering joint trusts
Jessica Baggenstos, Duffy Kekel LLP, Portland
Melissa May, Duffy Kekel LLP, Portland

11:30 Transition

11:35 Stewardship Trusts Are Innovative and Electronic Wills Are Inevitable
F Stewardship trusts—a new option for structuring a business
F Using a stewardship trust for a mission-driven or family-owned business
F Preview of the Oregon bill authorizing electronically executed wills
F E-will legislation in other states
Professor Susan Gary, University of Oregon School of Law, Eugene

12:15 Lunch

1:00 Resolving Tax Compliance and Collection Matters for the Estate
F Understanding the fiduciary duties related to tax matters
F Addressing the decedent’s and estate’s unfiled tax returns
F Navigating tax collection matters
F Negotiating penalty abatements
F Resolving tax liens against property
Jessica McConnell, Samuels Yoelin Kantor LLP, Portland

2:00 Transition
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2:05 Tax Aspects of International Estate Planning
F Non-U.S. citizens or domiciles
F U.S. expatriates
F Expatriation tax under IRC Section 877A
F Foreign trusts involving U.S. citizens/residents
F U.S. domestic trusts/estates involving non-U.S. beneficiaries
Masataka Yamaguchi, Perkins & Co., Portland

2:50 Break

3:00 Tax Consequences of Trust and Estate Litigation and Settlement Agreements
F Income, estate, and gift tax consequences of settlements and judgments
F The danger of “friendly litigation”
F The importance of a bona fide cause of action
F Deductibility of payments made pursuant to a settlement
Philip Jones, Duffy Kekel LLP, Portland

3:30 Transition

3:35 Bringing Your Best Self to Work: Stress, Trauma, and Resilience
F Signs and symptoms of substance misuse, anxiety, depression, and unhealthy stress
F Factors that prevent lawyers from seeking help for mental health conditions
F Resilience techniques that can help lawyers reduce work-related stress
Bryan Welch, Oregon Attorney Assistance Program, Portland

4:35 Adjourn

SCHEDULE (Continued)
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FACULTY

Jessica Baggenstos, Duffy Kekel LLP, Portland. Ms. Baggenstos focuses her practice on estate 
planning and administration, business succession planning, and charitable giving. She is a member of 
the American Bar Association Section of Real Property, Trust and Estate Law Section, the Oregon State 
Bar Taxation Section Executive Committee, and the OSB Estate Planning and Administration Section. 
She has spoken on estate and gift tax and fiduciary income tax topics for the American Bar Association 
and the District of Columbia Bar Association.

Susan Bock, Stoel Rives LLP, Portland. Ms. Bock counsels clients on the administration of estates and 
trusts and estate, corporate, tax, and financial planning. She has appeared before the IRS and U.S. Tax 
Court regarding valuation of closely held business interests.

Nicole Erickson, Law Office of Jonathan D. Mishkin PC, Portland. Ms. Erickson has technical tax 
expertise in regard to estate planning, tax planning, and closely held business matters. She has an 
LL.M. in Taxation from NYU.

Professor Susan Gary, University of Oregon School of Law, Eugene. Professor Gary teaches trusts 
and estates, estate planning, nonprofit organizations, and an undergraduate course on law and families. 
Professor Gary is an Academic Fellow and former Regent of the American College of Trust and Estate 
Counsel. She is the Reporter for the Uniform Law Commission Electronic Wills Drafting Committee 
and served as the Reporter for Uniform Prudent Management of Institutional Funds Act (adopted in 49 
states) and the Model Protection of Charitable Assets Act. Professor Gary is a member of the Oregon 
Law Commission and serves as Reporter for its Probate Modernization Work Group. She also is a 
member of the Oregon State Bar Nonprofit Organizations Law Section Executive Committee and led 
a review of Oregon’s nonprofit corporation statutes that resulted in modernizing legislation. She has 
written and spoken about the regulation of charities, fiduciary duties including the prudent investor 
standard, the definition of family for inheritance purposes, donor intent in connection with restricted 
charitable gifts, and the use of mediation to manage conflict in the estate planning context.

Philip Jones, Duffy Kekel LLP, Portland. Mr. Jones practices primarily in the areas of estate planning, 
estate and gift taxation, estate and trust administration, fiduciary income taxation, tax procedure, tax 
controversies, and estate and trust litigation. He is a Fellow of the American College of Trust and 
Estate Counsel and a member of the Estate Planning Council of Portland. He served for 20 years as 
an Adjunct Professor of Law at Lewis and Clark Law School, where he taught Estate & Gift Taxation 
and Federal Tax Procedure. He is the author of numerous articles in the Journal of Taxation and other 
publications. Mr. Jones is admitted to practice law in Oregon and Washington, and he has argued cases 
on behalf of taxpayers in the Oregon Supreme Court, the United States Tax Court, the Ninth Circuit 
Court of Appeals, and the United States Supreme Court.

Melissa May, Duffy Kekel LLP, Portland. Ms. May advises clients regarding tax-efficient transfers 
of interests in closely held businesses, real property, and other assets. Her practice includes estate 
planning and preparation of revocable trust agreements, wills, life insurance trusts, gift trusts, and other 
irrevocable trusts, and assisting with the administration of trusts and decedents’ estates. Ms. May also 
helps nonprofit organizations obtain and maintain tax-exempt status. In addition to her law practice, Ms. 
May teaches estate planning at Lewis and Clark Law School.

Jessica McConnell, Samuels Yoelin Kantor LLP, Portland. Ms. McConnell focuses her practice on 
federal, state, and local tax controversies and debtor-creditor matters including bankruptcy. In the 
area of tax controversy, Ms. McConnell resolves taxpayers’ noncompliance, complex audits, offer in 
compromise, employment tax liabilities, and tax liens and protects her clients against unwanted and 
unexpected collection efforts. She also handles a variety of bankruptcy and insolvency matters including 
business dissolutions, a majority of which involve unpaid taxes. Ms. McConnell regularly presents on 
tax controversy and bankruptcy matters.
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Shawn Menashe, Gevurtz Menashe PC, Portland. Mr. Menashe’s practice focuses on family law. He 
is a member of the Oregon State Bar Family Law Section.

Jonathan Mishkin, Law Office of Jonathan D. Mishkin PC, Portland. Mr. Mishkin focuses his practice 
on tax and trust controversy, estate planning, taxation, and closely held business advisory services for 
individuals, families and their businesses, and trustees. Mr. Mishkin holds an LL.M. in Taxation from 
Georgetown University Law Center.

Bryan Welch, Oregon Attorney Assistance Program, Portland. Mr. Welch is a Certified Alcohol and Drug 
Counselor. Prior to joining the OAAP, he was in private law practice, primarily in family law and family 
mediation. Mr. Welch’s experience includes providing drug and alcohol counseling services for a court-
mandated DUII treatment program and for a local nonprofit helping people impacted by homelessness, 
poverty, and addiction. Mr. Welch has been in recovery since 2001 and has been actively involved in 
the recovery community, including the OAAP, since that time.

Masataka Yamaguchi, International Tax Senior Manager, Perkins & Co., Portland. Mr. Yamaguchi’s 
practice involves international U.S. tax. He advises on structuring new businesses and investments 
for U.S. inbound and outbound operations, cross-border transactions, and earnings repatriations. His 
expertise includes U.S. anti-deferral regimes applicable to certain foreign corporations as well as foreign 
trusts. He also serves his clients in the area of foreign tax credit planning. His clients include individuals, 
especially those involved in foreign corporations, and trusts with international estate planning needs.

FACULTY (Continued)
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Entity Considerations for 
Trusts and Estates

What are the characteristics of business 
corporations?
• Double Taxation – Separate legal entity pays corporate income tax 

and files Form 1120; shareholders pay personal income tax and file 
own income tax returns. 

• Shareholder Ownership – Owned by shareholders and managed by 
officers and directors.  In closely held corporation, officers and 
directors are usually also the shareholders.

• Perpetual Duration.  
• Limited Liability – Liability is generally limited, though not “free” from 

liability as courts will pierce the corporate veil when it fails to act as a 
corporation. 
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What are the characteristics of LLCs?

• Inside and Outside Liability Protection – members not liable to 3rd parties beyond 
members’ investment in the LLC. Also, LLC generally protected from creditors of 
members, creditors must get charging order to collect.

• Member-Managed or Manager-Managed – LLC can be managed by Members or 
Managers. If Manager-Managed, only manager can bind the LLC to contracts.

• Less Formal than a Corporation.
• LLC can be taxed as pass-through or corporation – LLC may elect (Form 8832) to 

be taxed as a C corp (Form 1120), an S corp (if qualified) (Form 1120S), or a 
partnership (Form 1065). An LLC with a single member is by default a disregarded 
entity, and more than one member is by default a partnership.

• LLC that makes S election by timely filing 2553 will be deemed to have made an 
election to be classified as an association and will not need to file Form 8832 
Entity Election Classification. Reg. 301.7701-3(c)(1)(iv).

What information do you need?

• Corporate Minute Book – Operating Agreement, Bylaws, Stock Certificates, Buy-
Sell, stock transfer ledger, assignments of interests in entity. 

• Secretary of State Website – Confirm entity in good-standing, registered agent 
current, DBAs, and other matters.

• If entity is not in good standing - reinstatement or renewal. 
• Confirm the type of entity - Does the SOS website show it is the same type of 

entity as the client stated? Client says it is a partnership, SOS shows corporation, 
for example. Recall an LLC can be taxed as C corp, S corp, or partnership. 

• Past Tax Returns, S election confirmation letter, or S voluntary termination. 
• Calendar year or fiscal year
• Other shareholders, partners, or members? Confirm percent or units held by 

each.
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S Corporations – historical overview

• Enacted in 1958 to address concerns that economic power was being 
consolidated in the hands of a few multinational corporations.

• The first idea came from a seventy-nine page study in 1946, “The 
Postwar Corporation Tax Structure”, which suggested a method for 
taxing corporations under a partnership model. 

• New Subchapter S provided electing entities with the liability 
protection of a large corporation and the tax benefits of a 
partnership.

Summary of Requirements for Making S 
election
• Domestic corporation, which is not ineligible corporation.
• Number of shareholders does not exceed 100.
• Shareholders must be:

• Individuals;
• Estates;
• Trusts; and
• Certain exempt organizations 401(a) and 501(c)(3) which are exempt from taxation under 

501(a).

• No shareholder can be nonresident alien.
• Only 1 class of stock.
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Limitation on 1 class of stock

• An S corporation can have only 1 class of stock.
• Economic rights must be the same for all shares. All outstanding corporate shares of stock must 

confer identical rights of distribution and liquidation proceeds.
• Differences in voting rights are allowed. Corporation can have voting and nonvoting shares, and 

this will not violate restriction on 1 class of stock. Section 1361(b)(1)(D), Section 1361(c)(4), and 
Reg. 1.1361-1(l)(1),“Differences in voting rights among shares of stock of a corporation are 
disregarded in determining whether a corporation has more than one class of stock.” 

• All the following are allowed: voting and nonvoting common stock, a class of stock that may vote 
only on certain issues, irrevocable proxy agreements, or groups of shares that differ with respect 
to rights to elect members of the board of directors. Reg. 1.1361-1(l)(1) last sentence.

• Parties in 50/50 S corp. will often try to give one member 50 economic shares and then an extra 
share with only voting rights and no economic rights. The share that give one shareholder 51% 
percent of the vote is not allowed because it does not have economic rights. 

Ineligible Corporation

• A financial institution using reserve method for accounting for bad 
debts described in 585.

• Insurance company subject to tax under subchapter L – note that this 
does not include insurance brokers, most of whom operate as S 
corporations. 

• A DISC (Domestic International Sales Corporation – generally more 
than 95% of gross receipts are from exports).

• Or Former DISC.
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Why 100 shareholder limit?

• Partnerships may have unlimited number of partners.
• 100 shareholder limit has been a moving target over the history of the S election – 10, 

15, 25, 35, 75, and now 100. 
• The initial limit when S corps were first created was 10 shareholders, then changed to 15 

for certain S corps in 1976 and expanded to all S corps in 1978.
• Shareholder limit was raised to 25 in 1981 and 35 in 1982. 
• In 1982, a Senate Report claimed the number 35 corresponded to the private placement 

exemption for federal securities – which was irrelevant. S. Re. No. 640, 97th Cong. 2d 
Sess. 7, reprinted in 1982-2-CB 718, 721.

• By 1996, the limit was raised to 75. In 2004, the number of allowable shareholders was 
increased to 100. 

• Also in 2004, complicated rules were added allowing members of the same family to be 
treated as one shareholder, called “Family Attribution.”

• The rules were refined in 2005 and final regulations were adopted in 2008. 

100 Shareholder Limit – Making it easy for the 
IRS
• Consider Partnerships – Centralized Partnership Audit Regime built on the 

Tax Equity and Fiscal Responsibility At of 1982, or TEFRA, which allowed the 
IRS to audit and litigate at the partnership level instead of at the partner 
level. 

• Under new Bipartisan Budget Act (2015) – all partnerships (regardless of 
size) are subject. 

• Taxes are determined, assessed, and collected at the partnership level 
(using imputed underpayment for which the partnership – not the partners 
– is liable). See IRC 6221(a) and Treas. Reg. §301.6221(a)-1.

• S corporations present freedom from the centralized audit regime.  S 
corporation shareholders benefit from the ability to advocate individually. 
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Family Attribution – getting around 100 
shareholder limit
• Members of a family are treated as one person for purposes of the 

limit on the number of shareholders. Section 1361(c)(1)(A)(ii).
• “Members of a family” are determined with reference to a common 

ancestor, and include any lineal descendant of such common 
ancestor, and any spouse or former spouse of such common ancestor 
or any such descendant.

• Common ancestor has to be six generations or less removed from the 
people being treated as family. Section 1361(c)(1)(B)(ii).

• If you have children and your great-grandparents are still living, you 
have 4 generations. 

Result of Accidental Termination of S election

• The Consequences of having an ineligible shareholder are that the S 
corporation will terminate its S election.

• Once S election terminated, not eligible to make another election 
until the 5th taxable year following the 1st taxable year in which the 
termination occurred. 

• The entity reverts to being a C corporation for all tax purposes, unless 
it is eligible for (such as an LLC) and makes a subsequent entity 
election to be taxed as a partnership or a single-member LLC.
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How to cure accidental termination or invalid 
election
• IRS can waive inadvertent terminations and invalid elections. IRC 

1362(f); Reg. 1.1362-4(c). 
• Corporation has to submit ruling request. 

• IRS determines circumstances causing invalidity were inadvertent. Reg. 
1.1362-4(a)(2).

• Within reasonable amount of time after discovery, steps are taken to qualify 
corporation. Reg. 1.1362-4(a)(3).

• Corporation and shareholders consent to IRS adjustments. Reg. 1.1362-
4(a)(4).

How to cure late S election

• S election must be made before the 15th day of 3rd month of the 
taxable year. Reg. 1.1362-6(a)(2). File Form 2553 and fax or mail to 
IRS. 

• If the election is made late or no election is made, corporation and 
shareholders can request relief for a late election under Rev. Proc. 
2013-30. This applies to S corp elections, ESBT, QSST, Qsub as well. 

• Filing under the Rev. Proc. is in lieu of a revenue ruling.
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S corporation shareholders - Individuals

• U.S. citizen or resident of the 50 states + D.C. 
• No possessions or territories.

• Non-Resident Alien – may not be a shareholder. 
• Section 7701(b)(1)(B) defines an NRA as an individual who is neither a citizen of the 

United States nor a resident of the United States, within the meaning of section 
7701(b)(1)(A).

• Alien is treated as a resident if (and only if) such individual (i) is a lawful 
permanent resident of the United States at any time during such calendar 
year; (ii) meets the substantial presence test of section 7701(b)(3); or (iii) 
makes the first-year election provided in section 7701(b)(4). Section 
7701(b)(1)(A). 

• Watch out for nonresident spouses – a community property interest 
(Louisiana, Arizona, California, Texas, Washington, Idaho, Nevada, New 
Mexico, and Wisconsin) by that spouse will terminate S election. 

S corporation shareholders - Estates

• Decedent’s Estate.
• Individual’s Estate under Title 11 Bankruptcy.
• Holding estate open for 6166 election payment will not cause the 

estate to convert to a trust and be an ineligible shareholder. 
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S corporation shareholders – Trusts generally 
prohibited unless the trust qualifies for exception
• Several types of Trusts are permissible shareholders:

• Grantor Trusts – Revocable Trusts are most common. IRC 1361(c)(2)(A)(i). Deemed owner is the shareholder.
• Revocable Trusts – Revocable Trust remains eligible shareholder for up to 2 years after date of death. IRC 

1361(c)(2)(A)(ii). Estate of deemed owner treated as shareholder. 
• Section 645 Trusts – These are revocable trusts that are treated as part of the decedent’s estate for income 

tax purposes pursuant to an election under Section 645. 
• Testamentary Trust within 2 years after day stock transferred to it. IRC 1361(c)(2)(A)(iii). Estate of testator 

treated as the shareholder. Testamentary Trust may continue as a permitted shareholder after 2 years by 
becoming a qualified subchapter s trust or an electing small business trust. Treas. Reg. 1.1361-1(h)(3)(i)(D). 

• Electing Small Business Trusts. IRC 1361(c)(2)(A)(v). Each potential current beneficiary is treated as a 
shareholder.

• Qualified Subchapter S Trusts. IRC 1361(d). Special rule when Beneficiary makes election. This type of trust 
does not qualify for an exception per se, it is rather a special rule with its own election.

• Section 678 Trusts (trusts for which an individual other than the grantor is treated as the owner).
• Charitable Trusts.
• Qualified Retirement Trusts.
• Voting Trusts. IRC 1361(c)(2)(A)(iv). Each beneficiary is treated as a shareholder. 

QSSTs – Special Rule; Election Made By 
Beneficiary
• 1. All income must be distributed to a single current income beneficiary 

who is citizen or resident of U.S. IRC 1361(d)(3)(B).
• A provision in a trust agreement that authorizes the trustee to accumulate trust 

income does not preclude trust qualification if all income is in fact distributed. Rev. 
Rul. 92-20, 1992-1 CB 30.

• 2. If any corpus is distributed during the current income beneficiary’s life, 
then it is distributed to that current income beneficiary. IRC 
1361(d)(3)(A)(ii).

• 3. Income beneficiary’s interest must extend through to the earlier of 
beneficiary’s death or the trust’s termination. IRC 1361(d)(3)(A)(iii).

• 4. If the trust terminates during the income beneficiary’s lifetime, all trust 
assets must be distributed to that beneficiary. IRC 1361(d)(3)(A)(iv).
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QSST – Cont’d

• The QSST can have multiple beneficiaries, despite the requirement for only 
one current income beneficiary under 1361(d)(3)(A)(i), under the separate 
and independent share rule of IRC 663(c). 

• Election is made by the current income beneficiary, not the trustee. IRC 
1361(d)(2)(B)(i). 
• If the S corporation has previously filed an S election, you cannot use Form 2553.
• Instead, the beneficiary signs a statement that is filed with the Service center where 

the S corporation files its income tax returns.
• Election must be filed within two and half months of when the trust 

receives the S corp stock (or otherwise becomes an ineligible shareholder –
such as after the 2-year period for testamentary trusts) or after the 
corporation elects S status. IRC 1361(d)(2)(D).

QSST – Cont’d

• QSST Election is filed with service center where S corporation files its 
income tax return. 

• Election must have name, address, TIN of the current income beneficiary, 
the trust, and the corporation. Treas. Reg. 1.1361-1(j)(6)(ii).

• Identifies the election is a QSST (this is not the same as the S election 
itself). 

• Specify the date the election is effective (not more than 2 months and 15 
days before date filed). 

• Specify dates stock transferred to the trust. 
• Represents all QSST requirements are met. 
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Tax aspects of QSSTs

• Once a beneficiary has made a valid election over a qualified subchapter S trust, 
the QSST is treated the same as if it were a grantor trust and the deemed owner 
is treated as the shareholder under IRC 1361(c)(2)(A)(i). IRC 678 and 
1361(d)(1)(B).

• S corporation income and losses pass through to the beneficiary under Sections 
671  rather than to the trust itself.

• However, Treas. Reg. 1.1361-1(j)(8) requires that gain recognized when the QSST 
disposes of the stock must be reported and tax paid by the trust, rather than the 
beneficiary. 

• To avoid a mismatching of income and deductions if assets are sold by S corp and 
proceeds of sale distributed to QSST, IRS has ruled it will treat the gain and loss 
recognized by the corporation and the gain or loss recognized by the trust on the 
liquidation as occurring at the trust level. PLRs 9721020, 9828006, 199905011.

645 Trusts – Election to treat revocable trust 
as part of decedent’s estate for income taxes
• A 645 election extends the time a revocable trust may be eligible to 

hold S corp stock. Reg. 1.645-1(a) and 1.1361-1(h)(1)(iv).  
• This allows the revocable trust to be administered without the need 

for distribution of S corp stock, a QSST, or ESBT election.  
• A qualified revocable trust for which a valid 645 election is made may 

continue to hold S corp stock pursuant to IRC 1361(b)(1)(B) without 
causing termination of the S election for the duration of the 645 
election. 
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645 Trusts  - Election for Qualified Revocable 
Trusts
• 645 election can be made to treat decedent’s estate and the 

decedent’s formerly revocable trust as part of the estate for income 
tax purposes during administration. 

• If the 645 election is made, assets of trust are treated as being held 
by the estate and S corporation stock is treated as being held by 
grantor’s estate.  

• The big bonus is that if the electing trust transfers the shares to 
another trust during the 645 election term, another 2-year period of 
eligibility applies, as if the shares were transferred pursuant to a will, 
which 2-year period begins on the date of transfer. 

678 Trusts – A grantor trust with respect to a 
third person other than the grantor
• Beneficiary is deemed owner of the trust under Section 678. See Rev. 

Rul. 92-84.  Per 678, “A person other than the grantor shall be treated 
as the owner of any portion of a trust with respect to which such 
person has a power exercisable solely by himself to vest the corpus 
or other income therefrom in himself…”

• Entire Taxable Income must be reported by the Beneficiary
• Trust is ignored as a separate taxpayer, sometimes called “Beneficiary 

Deemed Owner Trusts” or BDOTs. 
• Beneficiary with withdrawal rights over taxable income report the 

income their form 1040.                                                                                             



Chapter 1—Presentation Slides: Entity Considerations for Trusts and Estates

 1–13Advanced Estate Planning 2020

ESBT – Electing small business trust

• Enacted in 1996 to expand the categories of trusts permitted to be S 
corporation shareholders and facilitate family financial planning.

• 1. Must be a domestic trust according to flush language of IRC 
1361(c)(2)(A).

• 2. Multiple beneficiaries are okay and must only be individuals, 
estates, or certain charitable organizations. IRC 1361(e)(1)(A)(i). 
• TCJA expanded the type of individuals who may be permissible beneficiaries 

of an ESBT. 
• Prior to TCJA, a change in the immigration status of a permissible current 

beneficiary of an ESBT owning S corp stock from resident alien to nonresident 
alien would have terminated the ESBT election, and therefore also terminated 
the corporations S election. 

ESBT – Cont’d

• Prior TCJA required that each potential current beneficiary of an ESBT must be 
treated as a shareholder of the S corporation. 

• Section 13541(a) of TCJA amended 1361(c)(2)(B)(v) to provide that the rule treating 
each potential current beneficiary of an ESBT as a shareholder does not apply for 
purposes of the eligible shareholder requirement in 1361(b)(1)(C) (A S corporation 
may not have a nonresident alien as a shareholder).
• “In the case of a trust described in clause (v) of subparagraph (A)[ESBT], each potential 

current beneficiary of such trust shall be treated as a shareholder….This clause shall not apply 
for purposes of subsection (b)(1)(C)[S corp may not have nonresident alien as a shareholder].

• Result of TCJA is if potential current beneficiary is nonresident alien, this 
will not cause the S corporation to terminate its S status. 

• 3. No interest in such trust can have been acquired by purchase. IRC 
1361(e)(1)(A)(ii). This means the trust must acquire its interest by gift or 
bequest. 
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ESBT – Cont’d

• 4. Trustee must make election to be an ESBT. IRC 1361(e)
• Cannot be a QSST, Exempt Trust, CRAT or CRUT
• Trustee files a statement with the IRS service center where corporation files income 

tax return. 
• Many times the corporation will file electronically. You look up the address for the service 

center where the corporation would have filed had they filed physically.
• If the ESBT holds stock in multiple S corporations that file in different service centers, the ESBT 

election must be filed with all the relevant service centers where each of the corporations file 
their income tax returns. Treas. Reg. 1.1361-1(m)(2)(i).

• Election Statement must say it is an ESBT election made under IRC 1361(e)(3).
• Election must include identifying information about the trust, potential current 

beneficiaries, and S corporation stock held. 
• Must be filed within 2 months and 15 days of effective date or when S election is 

made. This is the same as the QSST Election.

ESBT – Cont’d
• Each permissible current beneficiary of an ESBT is treated as a separate S corp shareholder. IRC 

1361(c)(2)(B)(v). Nonresident Alien beneficiary will not cause termination of S status.
• Powers of Appointment are not included if they are unexercised. IRC 1361(e)(2).
• An ESBT that owns stock of an S corporation, as well as other property, is treated as two 

separate trusts (S portion and non-S portion, respectively) for purposes of chapter 1 of subtitle A 
of the Code (chapter 1), even though the ESBT is treated as a single trust for administrative 
purposes. See § 1.641(c)-1(a). 

• Specifically, section 641(c)(1)(A) provides that the S portion, which consists solely of S corporation 
stock, is (i) treated as a separate trust for purposes of chapter 1, and (ii) taxed in accordance with 
section 641(c)(2). 

• The non-S portion of the ESBT remains subject to the normal trust income taxation rules of 
subparts A through D of subchapter J of chapter 1 (subchapter J) that govern simple and complex 
trusts. In addition, the S portion or non-S portion (or both) can be treated as owned by a grantor 
under § 1.641(c)-1(b)(1), referred to as the “grantor portion,” and is subject to the rules under 
subpart E of subchapter J.
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Choosing between ESBT and QSST

• ESBTs allow more than one beneficiary, whereas QSST requires a single current 
income beneficiary (generally).

• ESBT distributions of income are flexible whereas QSST requires all income to be 
distributed annually.

• QSST taxes are reported on the beneficiary’s personal income tax return at the 
beneficiary’s income tax rate. ESBT taxes are more complex:
• Grantor portion reported and paid on Grantor’s personal income tax return. Treas. Reg. 

1.641(c)-1(b)(1),(c).
• Non-S portion of trust is taxed under normal trust income tax rules. Treas. Reg. 1.641(c)-

1(g)(1).
• S portion of trust treated as separate trust. 

• Income other than capital gain is taxed at the highest marginal rate for trusts. IRC 641(c)(2)(A), IRC 
1(e),(h). Highest marginal rate is 37% currently.

• AMT exemption is zero. IRC 641(c)(2)(B), 55(d).
• No deduction or credits other than listed in 641(c)(2)(C)
• No income may be apportioned to a beneficiary and distributions do not carry out DNI. IRC 641(c)(2)(C)

Single-member LLC as permitted S 
corporation shareholder
• Multiple PLRs indicate that an S corporation shareholder can hold the stock inside a 

single member LLC electing to be a disregarded entity and that this will not cause the S 
election to be terminated due to an ineligible shareholder. PLR 200816002, 200816003, 
200816004, 

• Single-member LLC is disregarded for federal tax purposes. Treas. Reg. 301.7701-2(a).
• Can lead to unintended S election termination if additional LLC member added. PLR 

201922002 LLC became a partnership when additional interest holder added, causing the 
entity to become an ineligible shareholder – partnerships may not be S corp shareholders.

• Idea – Estate or Trust creates LLC and transfers S corporation stock.
• Keeps disregarded entity status.
• Remains Qualified S corporation
• Distributes to beneficiaries who are permissible shareholders.
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Allocation of Income in Year of Death – S 
Corp.
• Two Options – proration or alternate closing of the books.
• Proration – Default method.  Shareholder dies, corporation’s income 

is allocated between deceased shareholder and successor on a daily 
basis before and after death. IRC 1377(a)(1); Treas. Reg. 1.1377-1(a).
• Consequently, under the default method, the deceased shareholder and 

successor will each bear a portion of the income tax burden for the year 
regardless of what point in the year the income was earned. 

Allocation of Income in Year of Death – S Corp

• Interim Closing of the Books – Election available when shareholder dies to 
terminate the corporate tax year.
• Optional method is selected by filing an Election to terminate year under 1377(a)(2) 

and Reg. 1.1377-1(b).  Election must be attached to timely filed 1120S in year 
shareholder’s interest is terminated. Treas. Reg. 1.1377-1(b)(5).

• Divides the corporation’s taxable year into two separate years, the first of which ends 
at the close of the day the shareholder died. 

• Closing the Books allows the successor shareholder to potentially shift the income 
tax burden onto the decedent’s final form 1040 if the bulk of the income is earned 
prior to decedent’s death.

• New Regulation Effective Nov. 13, 2020 – 1.1377-1(b)(3)(ii).
• When election is made to close the books, a separate IRC 163(j) business interest 

expense deduction limitation applies to each separate taxable year. 
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Example

• David dies 6/30 left his 30% interest in the S Corp. to his daughter, Anna.  
His son, Brent, is the residuary beneficiary of David’s estate.  

• The S Corp. incurred $1MM capital gain on 9/1 and no other income or 
expense for the year. 

• Under daily proration, David’s final income tax return and Anna each report 
$150,000 capital gain [30% x 6/12 x $1,000,000].  

• Under Closing of the Books method, David’s final return reports nothing 
and Anna reports $300,000 [30% x $1,000,000].  

• Anna may not agree to Closing the Books because it causes her to report 
more income than the proration method.  Since Anna is an effected 
shareholder, she can force the default proration method. 

Allocation of Income in Year of Death -
Partnership
• Partnerships may use Interim Closing of the Books or Proration, generally. Treas. 

Reg. 1.706-1(c)(2)(i) and 1.706-4.
• Default is Interim Closing. Treas. Reg. 1.706-4(a)(iii).
• Partnership can use different methods for discreet variations in partnership 

interests throughout the year. Treas. Reg. 1.706-4(a)(iii).
• Interim Closing makes the most sense when a large interest in the partnership 

has been transferred and where the partnership or transferee or transferor 
partner is willing to pay for the additional accounting costs associated with the 
interim closing method. 

• A partnership could, in the same year, apply the proration method for transfers of 
small interests (or other large transfers of interests if, for example, the parties are 
unwilling to bear the costs of closing the books), in order to minimize the costs 
and administrative burden of accounting for such transfers.
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Options for dealing with Illiquid estates

• 303(b) corporate stock redemption. Treated as capital gains, stepped up basis in 
stock makes tax essentially zero. Without the 303 redemption, the redemption 
would be treated as ordinary income resulting from dividend treatment. 

• Graegin Loans – Estate borrows money to pay estate taxes rather than liquidate a 
closely held business (avoiding a fire sale) and deducts interest paid by estate 
from estate taxes under IRC 2053(a) and may be combined with IRC 6166 election 
to defer estate tax liability. 

• In Estate of Graegin, the Tax Court stated: “Expenses incurred to prevent financial 
loss to an estate resulting from forced sales of its assets to pay estate taxes are 
deductible administration expenses.” Loan must be necessary – Estate of Koons, 
119 AFTR2d 2017-1609 (CA-11, 2017) court denied deductions of interest 
because loan was not necessary.

• 6166 election gives estate an extension of time up to 14 years to pay estate taxes 
for closely held businesses that qualify. 

Earnings and Profits – S Corporations that 
used to be C Corporations - 1
• Majority of corporate acquisitions are “asset” sales not “stock” sales. 
• This is because the buyer wants to be able to “reset” depreciation for 

assets and goodwill.
• Partnerships/LLCs – no problem because of 754 election which allows 

basis step up (or step down) on sale of partnership interest.  
• However, there is no 754 election available for C corporations or S 

corporations. 
• When a C corporation sells assets, it creates a tax liability for the 

corporation.  Then when the proceeds are distribution to the 
shareholders, the shareholders are taxed on the dividend distribution.
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Earnings and Profits – S Corporations that 
used to be C Corporations – 2
• There is no 754 election for S corporations and C corporations.
• A 338(h)(10) election can be made for the sale of S corporation stock to be 

treated as an asset sale.  Purchasers want the straight line 15-year 
amortization.

• This makes the buyer happy because they get the highly desirable reset on 
asset depreciation. 

• The seller is treated as selling all the assets, and thus the tax character will 
be recognized by the seller.

• If there has been depreciation, there will be recapture. 
• Putting this together, if you have a C corporation, you would probably 

rather have an S corporation and so you make the S election.

Earnings and Profits – S Corporations that 
used to be C Corporations - 3
• C corporations would ideally like to be able to make an S election and 

then quickly make a 338(h)(10) election and sell the company. S 
corporations provide a significant benefit to their shareholders by 
allowing the general avoidance of entity level federal income tax on 
corporate earnings because of the S corp’s passthrough status.

• However, this would be too easy. IRS enacted 1374 which requires an 
S corporation that used to be a C corporation to maintain separate 
books for assets and earnings acquired during its C corporation years.

• S corporation will be subject to the C corporation double taxation 
rules for the accumulated earnings and profits for 5 years after 
making the S election.
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Earnings and Profits – S Corporations that 
used to be C Corporations - 4
• Sales of S Corporation Assets after Death – While the S corporation stock 

owned by the decedent attains a basis step up at death, there is no 
corresponding adjustment to the basis of the corporate assets themselves.  
There is no equivalent of the 754 election that partnerships enjoy. 

• If an S corporation sells its assets shortly after the s/h dies, there could 
be a significant gain on that sale because the assets do not receive a step-
up under 1014. 

• If the corporation was formerly a C corporation that owned appreciated 
assets at the time of the S election, a sale of those assets within 5 years 
after the S election will give rise to a separate corporate level tax 
(currently at 21% per IRC 11(b), 1374(b)(1)) on the “net recognized built-
in gain.” 

Ways to Avoid Built-In Gains Tax

• Easiest is to wait 5 years.
• S corporation could transfer assets to a Charitable Remainder Trust or CRT.  

Service has issued PLR 200644013 that an S corporation did not recognize 
built-in gains tax on contribution of its appreciated real estate to a CRUT 
where the CRUT sold the real estate shortly thereafter.  There will be built-
in gain to the extent unitrust amounts received are characterized as capital 
gain under 664(b).

• S corporation may avoid built-in gain by leasing the property rather than 
by selling – however – be aware of the Excess Passive Income of S 
Corporations with Earnings and Profits from C corporation. Under 
Sections 1375, 1362(d)(3) – if an S corporation with former C corporation 
earnings and profits has gross receipts more than 25% of which are passive 
investment income, then there is a tax at the highest corporate 
rate(currently 21%) applied on the excess net passive income. 
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Section 1202 Capital Gains Exclusion for 
Qualified Small Business Stock
• Enacted as part of the Protecting Americans from Tax hikes (PATH) Act of 2015, Section 

1202 provides an incentive for non-corporate taxpayers to invest in small business by 
excluding capital gains from the sale of stock.

• General Exception – Taxpayer other than a corporation can exclude from gross income 
50% of gain from the sale or exchange of qualified small business stock held for more 
than 5 years. If the QSBS was acquired after 2010, exclusion jumps to 100%.

• Key Basics:
• Stock must have been acquired at Original Issue for money or property (or compensation);
• Corporation must not have had more than $50MM in assets up to and immediately after the date 

of issuance;
• Corporation cannot have more than 10% of its assets in stock of other corporations (which are not 

subsidiaries);
• Majority of assets must be involved in active trade or business (at least 80% where reputation is 

primary asset; such as law); This requirement can be met through parent attribution of a 
subsidiary’s share of an active trade or business;

Section 1202 Capital Gains Exclusion for 
Qualified Small Business Stock
• Up to $10MM exclusion for single taxpayer; $5MM for married filing 

separately and 10MM if filing jointly;
• Important exception to original issue for estate planners – stock passing by 

reason of death, gift, or trust distribution or bought within 3 years and 9 
months from date of decedent’s death. IRC 1202(f),(h)

• Planning opportunity – owner of stock gifts stock to family – each family 
member gets their own separate $10 MM exclusion.
• Holding period tacks from donor to donee.
• Watch for having enough lifetime gift exclusion.  Some professionals suggest using an 

incomplete nongrantor trust.  Be sure to document non-tax reasons for using 
multiple trusts to avoid 643(f) multiple trust rules. 

• 1202 does not exclude gain from asset sale.
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S corporation tax in year of shareholder’s 
death
• No adjustment to basis of assets in S corp. on death of principal shareholder, unlike partnership 

with 754 election. This can create a substantial difference between the corporation’s basis (inside 
basis) in its assets and the shareholder’s stock basis (outside basis). 

• Deceased shareholder’s basis in stock steps up or down to FMV as of date of death under IRC 
1014. 

• What if the Decedent’s Estate receives an offer to sell the S corp assets for a gain in the year the 
sole shareholder dies? The gain passes through, which causes a basis step-up in stock on top of 
the 1014 adjustment to FMV as of DOD. However, there will not be any offset to gain recognition. 

• To offset the gains in the year of the shareholder’s death, the S corporation should liquidate in the 
year of death. 

• Without liquidating, the loss on liquidation will not be recognized until a subsequent year of 
liquidation and, unless there is another significant gain event, there will be no offset.  Capital 
losses will carryforward at 3k a year. 

• Liquidation will create a loss for the shareholder to offset the gain from the asset sale. 
• If you have a sale – match it in same year with the liquidation of the S corporation, so you can 

gain to offset resulting in zero tax.

Using S corporation and LLC to leverage basis

• Recall deceased shareholder’s S corporation stock gets a basis adjustment 
at death and assets inside S corp. do not get adjusted.

• One idea is for Personal Representative to contribute S corp stock to a 
single member LLC, making disregarded entity election under 8832 to 
remain an eligible S corporation shareholder, as discussed earlier.

• If the Personal Representative liquidate S corp stock following an asset sale, 
as discussed earlier, the gains will match with the losses.  

• If we have the S corp stock in the LLC, the LLC will have an outside basis 
that matches the inside basis and a level of creditor protection. 

• As mentioned, an LLC allows for easier division of ongoing business than an 
S corporation divisive reorg, where there is requirement for a business 
purpose to split-up a business for a tax-free divisive reorganization under 
IRC 355.
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OSB Advanced Estate Planning Seminar 
Friday, November 13, 2020 

 
Estate Planning with Relationship Agreements 

 
Susan B. Bock, Stoel Rives LLP, Portland 

Shawn Menashe & Katie C. Goss, Gevurtz Menashe PC, Portland 
 

 A significant number of clients have premarital, domestic partnership, 
community property, or cohabitation agreements (collectively, “relationship 
agreements”).  Relationship agreements can be used to alter or waive legal rights and 
duties that parties would otherwise acquire. A relationship agreement may define each 
party’s rights and responsibilities in three areas: end of the relationship based on the 
request of one or both parties, death of a party, and financial or other domestic 
arrangement during the relationship.  
  

The goal for an attorney involved in the creation of a relationship agreement 
should be to ensure that there is a process in place to help ensure that the relationship 
agreement will be a valid and enforceable agreement if ever contested and to ensure the 
relationship agreement is easy for the parties to understand and live by.  

 
The purpose of these materials is to identify key aspects of, reasons for, and 

requirements of relationship agreements in order to be valid and enforceable, highlight 
how flexible relationship agreements can be, and provide best practice tips for estate 
planning attorneys who work with clients who have relationship agreements. 

 
 Best practice is to have a question on your intake questionnaire about whether 
your client has a relationship agreement and to obtain a copy so that you may review its 
terms.  Not only is the relationship agreement an insight into your clients’ asset 
situation, but it informs the estate plan you will create.   
 
I. Most Common Relationship Agreements. 
 

A. Prenuptial/premarital agreements. 

i. Prenuptial agreements in Oregon are governed by the Uniform Premarital 
Agreement Act (“UPAA”), which was adopted in 1987. ORS 108.700–.740. 

ii. The validity of a prenuptial agreement in Oregon depends on the 
circumstances of each particular case, and all circumstances, including 
those attending to an agreement’s execution, must be rigidly scrutinized. 
In re Rudder, 230 Or App 437 (2009). The relationship between the 
parties in contemplation of marriage is fiduciary in nature. Kosik v. 
George, 253 Or 15, 22 (1969). The fiduciary relationship between the 
parties to a prenuptial agreement “requires the utmost good faith and a 
full and frank disclosure of all circumstances materially bearing on the 
contemplated agreement, generally including full disclosure of assets.” 
Bauer v. Bauer, 1 Or App 504 (1970). 
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B. Amendment to prenuptial/premarital agreements (specifically 
contemplated by the UPAA and codified in ORS 108.720). 

C. Postnuptial agreements. 

i. The UPAA applies only to an agreement between prospective spouses to be 
effective on marriage. ORS 108.715. It does not address the question of 
whether married parties can enter into the equivalent of a prenuptial 
agreement. Oregon courts have never explicitly approved “postnuptial” 
agreements. 

ii. Case law suggests that postnuptial agreements are valid as there are cases 
that essentially assume validity; however, no case has directly addressed 
whether postnuptial agreements are valid. 

Best Practice: Advise clients contemplating a postnuptial agreement that there is 
uncertainty surrounding enforceability as compared to premarital agreements, 
which are expressly authorized by statute. 

D. Cohabitation and domestic partnership agreements. 

i. Upon termination of a domestic partnership, the standard of review with 
respect to property is division based on the intent of the parties when they 
acquired the property. Beal v. Beal, 282 Or 115 (1978) (division of property 
accumulated during cohabitation must begin by inquiring into parties’ 
intent; if no express agreement between parties exists, “courts should 
closely examine the facts in evidence to determine what the parties 
implicitly agreed upon”). 

ii. Unmarried parties cannot be forced to pay “spousal” support. 

II. Requirements for Valid Agreement & Process (ORS 108.725). 
 

A. Voluntariness – not defined by statute. However, case law provides that in 
determining voluntariness, the court can consider the following non-exhaustive factors: 

i. Lack of coercion, intimidation, or undue pressure; 
 

ii. Some modicum of knowledge of the terms of the agreement and the 
property affected; 

 
iii. The timing of the agreement in relation to the wedding; 

 
iv. An adequate opportunity to consult with independent counsel; 

 
v. The relative sophistication of the parties; and  

 
vi. Sufficient disclosure of assets. Rudder, 230 Or App at 455; see also In re 

Porter, 281 Or App 169, 178 (2016) (“[T]he factors relevant to determining 
the element of voluntariness in the execution of a premarital agreement 
include the proximity of the document’s presentation to the time of the 
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wedding; any surprise in its presentation; the presence or absence of legal 
counsel; an inequality of bargaining power; disclosure of assets; an 
understanding of rights waived under the agreement; and, an awareness of 
the intent of the document.”). 
 

B.  Reasonableness – unconscionable when executed?  If so, was there 
sufficient disclosure or did a party otherwise have adequate knowledge of the nature and 
extent of the assets and liabilities? Did a party waive disclosure? 

Practice Tip: To create a valid and enforceable relationship agreement, each party 
must identify his and her assets, liabilities, and income information. At a 
minimum, to memorialize that sufficient disclosure has occurred and to avoid 
confusion over what was versus what was not disclosed at the time, a relationship 
agreement should include exhibits referencing each party’s assets, liabilities, and 
income information. Better practice is to provide information to the other party 
in support of the financial statement. For example, include the most recent 
statement for bank or retirement accounts listed on the asset list and include 
copies of any recent appraisals to real property or a business. Regardless of the 
level of disclosure, it is key that a party confirm his or her agreement that 
sufficient disclosure has occurred and that additional disclosure is not necessary. 
This should be reflected in the terms of the agreement and in a separate writing if 
possible, for example, in a confirming letter independent from the agreement 
itself. 

III. Common Reasons for Agreements. 
 
 A. Protect earned wealth or protect against a party with substantial debt. 
 
 B. Protect family wealth in future generations. 
 

 1. Clients often demand premarital agreements for children.  Estate 
planning attorneys are often asked by existing clients, particularly parents, to 
draft relationship agreements for younger generations.  If it is not in your 
common practice to draft relationship agreements, you should refer the client to 
an attorney with experience drafting them.  Referring out to independent counsel 
experienced and knowledgeable of the circumstances that lead to a relationship 
agreement being valid and enforceable, if ever contested, may end up being the 
best decision if you wish to keep your existing client happy, gain the trust and 
business of the next generation, avoid conflicts, and avoid the appearance of bias 
toward one party. 

 
 2. Trust provisions requiring relationship agreement.  Clients with 
earned or family wealth are increasingly requesting attorneys to include a 
provision in the trust agreements drafted for the client that requires a beneficiary 
to execute a relationship (usually premarital) agreement prior to making 
distributions to beneficiary.  While drafting such a provision seems easy enough, 
not all trustees (especially institutions) will enforce this provision.  What 
constitutes an acceptable relationship agreement?  Who will enforce whether the 
relationship agreement is being followed?  What if the beneficiary revokes the 
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agreement?  Does the trustee face potential liability for making a distribution to a 
beneficiary who does not have an acceptable relationship agreement who or fails 
to follow it?  Should example language be included in the trust agreement or as a 
schedule, and what happens if the laws change substantially? 
 
 Estate planning attorneys and their clients should think carefully about 
whether to include a provision requiring a relationship agreement and who 
should enforce it.  If a family member is serving as trustee, it may be sufficient to 
direct the trustee to consider whether a beneficiary has a relationship agreement 
in place before making distributions to that beneficiary.  If a trust company is 
serving as trustee, it may be necessary to include an indemnification provision or, 
if allowed in the jurisdiction, name a trust protector or special trustee who may 
make these determinations.   

 
 3. Should a relationship agreement be limited to inherited wealth?  
Relationship agreements are not an “all or nothing” proposition. The parties need 
to identify which assets they wish to remain separate and which assets will be 
considered joint. This includes considering premarital assets and any income 
derived therefrom, as well as consideration of income from all sources and assets 
received during the marriage, whether a result of a party’s efforts or as a future 
inheritance.  
  
 The impetus for signing a relationship agreement may be to protect future 
inheritance of the family business or wealth.  The parties may be content with 
waiving rights to that property and treating future accumulated wealth and 
income as a marital asset or asset of the cohabitating couple.  Be clear in the 
agreement about exactly which assets the parties wish to consider separate and 
which assets may be commingled.  When it comes to drafting the estate plan, be 
specific about which assets are subject to the agreement.  Care should be taken 
when drafting limitations on trust distributions.  If the trustee must take into 
account a relationship agreement before making a distribution to a beneficiary, 
be specific about whether the agreement must cover family wealth, assets held in 
the subject trust, or all assets. 

 
Practice Tip: To the greatest extent possible, specifically define which property is 
joint and which property is separate. For example, if parties enter an agreement 
solely to protect inherited property and income derived therefrom, best practice 
is specifically to define such property as separate, and also to specifically define 
all other assets and income as joint.   

 
 C. Not first marriage – avoid repeat of prior challenging dissolution, preserve 
assets for non-joint children, etc. 
 
 D. Confirm mutual financial understanding with intended spouse. 
 

i. How expenses will be made during the marriage. 
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ii. Deciding on the terms of dissolution in advance when parties are on the 
same page, rather than leaving it undetermined for a later time that could 
lead to conflict. 
 

iii. Parties to a premarital agreement are statistically less likely to get divorced 
than parties without a premarital agreement, because they provide a sense 
of certainty about what will happen in the event of a divorce or one party’s 
death.  

 
IV. Common Misperceptions Regarding Premarital/Cohabitation Agreements. 
 
 A. Traditional transactional approach vs. collaborative approach. 
 
 One of the inherent goals in entering into a relationship agreement is creating a 
process that does not make the other party feel like a document is being unilaterally 
forced upon them. In the traditional business transaction approach, there is a higher 
likelihood for conflict and long-term resentment. In contrast, when working together to 
create a timeline and plan of action for the process and to arrive at a meeting of the 
minds before exchanging drafts, there is less conflict and residual resentment. 
 
 B. Agreement not set in stone; can be amended. 
 

Don’t throw the agreement in a drawer to collect dust. A relationship agreement 
is a living and breathing document that the parties should review periodically to ensure 
that the agreement still meets their joint needs.  For example, 

 
1. Laws change.  One example is the change to the Internal Revenue 

Code regarding deductibility of spousal support.  A change of this magnitude will 
have significant effects on the parties and may require a change to the agreement. 

 
2. People’s lives change.  There may be changes to the couple’s assets, 

needs, and wishes.  The agreement may be modified to reflect those changes. 
 
3. People make mistakes.  Couples don’t always live by the terms of 

their agreements. 
 

An amendment to the relationship agreement is a great way to “clean up” any of these 
issues. 
 

Often times people recognize that certain life events would likely result in a 
change in perspective. A very common example is what will happen if the parties have 
children. However, it can be difficult to predict what will occur and what changes in 
perspective might occur in advance. With a relationship agreement, you can revisit 
issues in the future once the circumstances have played out, rather than trying to predict 
every possible scenario. 
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C. Relationship agreements cannot predetermine rights with respect to 
custody and parenting time.  
 

Parties can agree to provisions with respect to child support, which exceed the 
amount of child support, but cannot agree in advance to child support less than what 
would otherwise be ordered. For example, a relationship agreement can provide that 
one party will pay anticipated college expenses for a child in addition to child support. 
 
V. Relationship Agreements Are an Integral Part of Estate Planning. 
 
 A. What is each spouse waiving, exactly? 
 
 In addition to certain statutory and common law rights upon dissolution of 
marriage (which is outside the scope of these materials), relationship agreements affect 
and often waive certain rights upon death. 
 

1. Elective share rights.  ORS 114.600 through 114.725 provide a 
surviving spouse the right to an elective share of the estate of his or her spouse.  
The elective share is calculated as a percentage share of the augmented estate, 
which includes the decedent’s probate and non-probate assets as well as the 
surviving spouse’s assets.  The percentage increases as the length of the marriage 
increases with a minimum of 5% for fewer than two years and 33% for 15 years of 
marriage and beyond. 

 
2. Survivorship rights.  A common provision in relationship 

agreements is for spouses to continue to own both real and personal property 
separately or as tenants-in-common without right of survivorship.  Some 
agreements contemplate that one spouse will add the other as a joint tenant of 
the marital home or convey title to themselves as tenants by the entireties.  It is 
good practice to review not only the deed but recorded lien information to 
determine title on real property and also to review account statements for 
ownership.   

 
3. Right to serve as personal representative.  In an intestate estate or 

absent a provision in the will nominating a personal representative, the surviving 
spouse, if he or she is a distributee of the estate, is first in line to serve.  ORS 
113.085.  Many premarital agreements specifically waive this preference of 
appointment.  Even if waived in the premarital agreement, the parties may wish 
to nominate each other as personal representatives. 

 
4. Rights to occupy dwelling and support.  By Oregon statute, 

surviving spouses have certain support rights upon the death of a spouse, 
including the right to occupy the decedent’s principal dwelling for a year (if a fee 
interest) or upon sooner termination of a non-fee interest (ORS 114.005), 
necessary and reasonable support of the spouse (ORS 114.015), and temporary 
support (ORS 114.035).  ORS 114.085 provides that the court may order the 
entire estate to be set aside for support if after four months of publication of 
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notice and payment of claims, taxes, and expenses, if reasonable provision for 
support of the spouse and dependent children, or any of them, warrants.  These 
rights are generally waived in premarital agreements.   

 
 Rights of dependent children may not be waived in relationship 
agreements. It is possible, however, that commitments which exceed the 
minimum obligations required by law can be enforced. For example, one party 
could agree to be responsible for college expenses for a child in a relationship 
agreement.   

 
 B. Relationship agreements do not preclude going beyond the minimum 
terms of the agreement to provide more for surviving spouse upon death. 
 

1. Different outcomes at death vs. dissolution.  Many couples create 
relationship agreements that provide for different outcomes if the relationship 
were to end due to dissolution versus due to the death of either party. It is not 
uncommon for the provisions in a relationship agreement that address the end of 
the relationship at death to be far more generous than the provisions that address 
the end of the relationship at dissolution. 

 
 Regardless of whether the terms at death are the same or different than 
those that would apply at dissolution, it is important to remind parties that the 
terms of an agreement are the minimum requirements to plan around. Parties 
consistently ask if an agreement prevents him or her from being more generous 
than the agreement itself contemplates.  

 
2. Review of assets and flexible planning are key.  Good planning 

involves a thorough review of the agreement and understanding of the assets 
prior to drafting wills, trusts, and beneficiary designations in order to ensure that 
a party is meeting his or her minimum obligations and also to ensure that there 
are no unintended consequences, should a party elect to be more generous than 
required of him or her in their estate planning.  

 
If assets are protected by a relationship agreement, there is likely a good 

reason (see below), so care should be taken when formulating the estate plan.  
 

Practice Tip: When possible, the terms of the relationship agreement itself should 
allow as much flexibility as possible for estate planning purposes. If a client has 
multiple options on how to structure their estate plan, avoid prescribing a certain 
plan in the relationship agreement itself to allow the parties greater flexibility 
over time, without necessarily having to amend the relationship agreement.   

  
3. Use of trusts.  In order to provide more benefit to a spouse with a 

premarital agreement, trusts may be used.  Assets may pass in trust for the 
surviving spouse’s lifetime benefit with remainder to specified beneficiaries.  
Such an arrangement provides a benefit to the surviving spouse while also 
protecting the assets for the remaining beneficiaries. 
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Care should be taken to determine who may serve as trustee and what 

rights the surviving spouse may have under the terms of the relationship 
agreement and any agreement affecting ownership of the underlying assets. This 
is also a good time to ensure that no unintended consequence arises by a 
particular plan or change in plan to confirm that the relationship agreement and 
estate plan are consistent. Practitioners should be mindful of the reasons behind 
the relationship agreement and the desire to obtain the most favorable estate tax 
treatment.  It is not always possible to achieve both goals.  
 
 If protecting family wealth or business interests was not the primary 
reason for the relationship agreement, and especially in long-term marriages or 
relationships, the parties may choose to overlook the relationship agreement 
altogether and provide outright distributions to the surviving party.  As discussed 
below, best practice is to consult with a family lawyer prior to amending or 
terminating any agreement.  

 
VI. Best Practices for Estate Planning Attorneys. 
  
 A. Inquiry – do clients have a relationship agreement? 
 
 As stated previously, one of the first questions the estate planning attorney must 
ask is whether the clients have a relationship agreement.  If so, obtain a copy and read it 
carefully.  Get to know what the agreement requires before formulating an estate plan. 
 
 B. Follow it – not respecting the terms of the agreement could have 
unintended results for clients. 
 
  1. What are requirements upon death? 
 

a. Disposition of marital/community assets.  Typical 
relationship agreements provide for some property to be joint assets of the 
parties and label such property as “marital property” or “community 
assets” or something similar.  These assets generally pass to the surviving 
party upon the first death.  These assets may or may not be titled in a way 
that vests title in the surviving party as a matter of law, so take care to 
include a specific distribution of such assets to the surviving party in the 
will or trust agreement.  For example, the residence may be held in the 
name of the parties as tenants-in-common.  A tenancy-in-common does 
not include a survivorship right, and if the residence is to pass to the 
survivor, there must be a specific devise in the will or distribution in the 
trust agreement. 

 
b. Specific amount to surviving party?  The relationship 

agreement may provide for specific assets to pass to the surviving party 
such as the residence, a vacation home, a particular business interest, or a 
sum certain of cash or liquid assets.  These items should be included as 
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specific bequests or distributions in the will or trust. Be aware that some 
agreements allow for specific amounts guaranteed on death to be paid 
from life insurance or from the deceased party’s estate, but not both. Other 
agreements identify the need for both life insurance and specific bequests. 

 
c. What are requirements for disposition of insurance policies 

and retirement assets?  The relationship agreement may contain specific 
provisions addressing life insurance and retirement assets.  For example, 
is life insurance on the life of one party required in order to provide 
support to children?  Care should be taken not to change the beneficiary 
for tax planning purposes if the insurance is required for another purpose.  
Similarly, the parties may have agreed to name individuals other than 
their spouse or partner as beneficiary of a retirement plan.  For example, a 
party who was previously married may have a qualified domestic relations 
order (“QDRO”) in place over the retirement plan requiring it to be paid to 
a former spouse.  Review the agreement prior to changing beneficiary 
designations. 

 
d. Does the client wish to provide more for spouse than 

agreement requires?  Since many parties view the relationship agreement 
as a protection against dissolution, the parties may wish immediately to 
draft estate planning documents that leave everything to the surviving 
party  Many in long-term relationships reach a point that they wish to 
benefit each other notwithstanding the terms of the agreement.  Before 
amending or terminating a relationship agreement, consult with a family 
law attorney. 

 
For those wishing to provide more for each other than the 

relationship agreement requires, first consider the reasons for the 
agreement (family business interests, insurance requirements, QDRO) and 
then consider using a trust arrangement to facilitate the transfer.  A trust 
may provide the surviving party with income and access to principal as 
needed (and if available) for maintenance and support.  If the primary 
reason for entering the relationship agreement was to protect the family 
business, it may be possible for the business interest to pass to a trust for 
the survivor’s lifetime benefit while still retaining control in the family and 
preserving the asset for the next generation or generations.  Be creative in 
your plan and be prepared to work with the family law attorney and 
possibly business attorney to reach a solution that works for everyone. 

 
See Section C. below for updating the relationship agreement when 

circumstances change. 
 
  2. How will estate plan affect the terms of the agreement?   
 

a. What effect does asset division for estate planning purposes 
have on parties’ rights under the agreement upon divorce?  Estate 
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planning attorneys strive to balance asset ownership between spouses in 
order to obtain the maximum benefit from estate tax exemptions.  If the 
parties have a relationship agreement, it may not be possible to separate 
assets in an estate tax efficient manner.  Care should be taken to determine 
what options are available consistent with the relationship agreement 
prior to making recommendations about asset division. 

 
For example, spouse 1 owns interests in several closely held family 

businesses that, by the terms of the shareholder or operating agreements, 
cannot be transferred to a spouse.  As a result of the success of the family 
businesses, spouse 1 also owns significant assets outside of the business, 
including brokerage accounts.  Spouse 2 owns very few assets individually.  
Spouse 1 is prevented from transferring family business interests to spouse 
2, and before recommending transferring a portion of the brokerage 
accounts to spouse 2, the estate planning attorney should ask whether that 
transfer would result in converting separate property to joint property 
under the terms of the relationship agreement and whether that is 
consistent with the parties’ intentions.  If not, will spouse 1 be forfeiting 
certain rights under the relationship agreement by making an inter vivos 
transfer of the assets to spouse 2? 

 
b. Important to loop in family lawyer before separating assets 

or adopting an investment plan that could affect outcome upon divorce.  
Violating the terms of the relationship agreement may invalidate 
provisions of the agreement.  In the example above, the transfer of 
interests in spouse 1’s brokerage accounts may result in commingling of 
the assets that might benefit spouse 2 upon a divorce to the detriment of 
spouse 1.  It is important to weigh the benefit of tax planning against the 
goals of the relationship agreement.  Before making recommendations, 
consult with the family law attorney. 

 
 C. Amend agreements when estate plan is updated (ORS 108.720). 
 
 D. Exercise caution when drafting powers of attorney, advance directives, and 
other common documents to avoid unintended consequences upon divorce.  
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Relationship Agreements define parties’ rights in three areas:

◦ End of the relationship
◦ Death of a party
◦ Financial and/or domestic arrangements during the relationship

Goals for attorneys:
Ensure that there is a process in place so agreement is valid and enforceable

Make the agreement easy for parties to understand and follow
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Types of relationship 
agreements

Prenuptial/Premarital Agreements
◦ Governed by Uniform Premarital Agreement Act (UPAA); adopted in ORS 

108.700-108.740
◦ Validity depends on circumstances of each case
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Amendments to Premarital/Prenuptial Agreements
◦ Contemplated by UPAA
◦ ORS 108.720

Postnuptial 
Agreements

◦ UPAA applies only to prospective spouses
◦ Case law suggests postnuptial agreements are 

valid
◦ Advise clients that law is uncertain
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Cohabitation and Domestic Partnership Agreements
◦ Standard of review is based on intent of parties
◦ No “spousal” support

Requirements 
for valid 
agreements

Lack of coercion, intimidation, or undue pressure

Some modicum of knowledge of terms and property affected

Timing in relation to wedding

Independent counsel

Relative sophistication of the parties

Sufficient disclosure of assets
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Common Reasons for 
Agreements

Protect earned wealth
Or protect against debt of other party
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Protect family wealth (second or further 
generation)
•Clients often demand premarital agreements for children
•Common practice to include provision in trust agreements requiring premarital 
agreement  
•Is premarital agreement to be limited to inherited wealth?

Not first marriage
• Avoid repeat of prior dissolution
• Preserve assets for non-joint children
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Confirm mutual understanding
Determine how expenses will be shared

Decide in advance on terms of dissolution when there is no conflict

Statistically less likely to divorce if prenup in place

Common Misperceptions
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Transactional vs 
Collaborative

Agreement is not 
forced upon one party

Lawyers and clients 
together as a team

Follow a timeline

Agreement is flexible
Agreements may need to change to ensure they meet clients’ goals:
◦ Laws change
◦ People’s lives change
◦ People make mistakes

Great way to clean things up 
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Not all matters can be 
covered
•Cannot predetermine custody rights and parenting 
time
•Child support can be agreed upon but only if over 
and above what would be otherwise ordered, e.g., 
paying for college

How agreements affect 
estate plan
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Waiver of 
statutory rights

Elective share rights
Survivorship rights
Right to serve as personal representative
Rights to occupy dwelling, support allowance, and 
temporary support

Spouses may provide more than 
minimum terms of agreement
•Common to provide more at death
•Common to provide less upon dissolution

Be sure that estate plan meets minimum requirements of relationship agreement
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What are 
requirements 
upon death?

Specific amount to surviving spouse?
What are requirements for disposition of 
insurance policies and retirement assets?
Does the client wish to provide more for spouse 
than agreement requires?
How to draft for incremental adjustments to 
spouse’s inherited share?

How will the estate plan affect the terms 
of the agreement? 
•Asset division for estate planning purposes may affect parties’ rights upon 
divorce
•Important to involve family law attorney before separating assets or adopting an 
investment strategy
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Other common estate planning documents 
may have unintended consequences upon 
divorce: 
•Powers of attorney
•Advance directives
•Insurance documents

Consider amending agreement when estate plan is updated
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Questions?
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The   Joint   Trust   in   Oregon:    A   Square   Peg   in   a   Round   Hole?   

I. OVERVIEW   

In   this   presentation,   the   term   “joint   trust”   refers   to   a   revocable   trust   created  
by   a   married   couple   as   the   trustors.    The   spouses   are   the   beneficiaries   of   
the   joint   trust   during   their   lifetimes   and   they   make   provisions   for   the   
surviving   spouse   or   other   beneficiaries   following   each   of   the   spouses’   
deaths.    Similar   to   a   single   trustor   revocable   trust,   a   joint   trust   is   
irrevocable   at   the   second   spouse’s   death.    The   joint   trust   may   be   at   least   
partially   irrevocable   at   the   first   spouse’s   death,   depending   on   the   terms   of   
the   trust   agreement.   

Our   discussion   and   examples   generally   do   not   address   the   possibility   that   
the   spouses   have   altered   their   property   rights   by   an   enforceable   marital   
agreement.    Of   course,   any   existing   premarital   or   postmarital   agreement   
must   be   taken   into   consideration   when   planning   for   clients.   

A. The   Appeal   of   a   Joint   Trust.   

Joint   trusts   are   an   attractive   concept   to   many   married   couples.   
Clients   who   move   to   Oregon   from   a   community   property   state   
usually   are   familiar   with   the   community   property   form   of   
co-ownership   of   assets   and   may   already   have   established   a   joint   
trust   in   that   state.    Even   lifelong   residents   of   Oregon   will   favor   joint   
trusts   in   many   cases.    Married   couples   who   already   own   most   of   
their   property   jointly,   with   survivorship   rights,   often   prefer   to   keep   
the   appearance   of   the   “joint”   character   of   their   assets   when   
transferring   them   to   a   revocable   trust   for   estate   planning   purposes.   
The   primary   alternative   (separate,   revocable   trusts)   requires   
dividing   the   ownership   of   joint   accounts   and   other   property   and   
allocating   specific   assets   to   each   spouse’s   separate   trust.   Many   
clients   are   uncomfortable   with   the   concept   of   dividing   up   assets   
during   their   marriage   and   perceive   a   joint   trust   as   a   simple   way   to   
maintain   the   status   quo   ownership   of   their   property,   while   planning   
to   avoid   probate   at   their   deaths.   

As   we   will   see,   the   processes   of   drafting,   funding,   and   
administering   joint   trusts   are   more   complicated   than   they   may   



Chapter 3—The Joint Trust in Oregon: A Square Peg in a Round Hole?

 3–2Advanced Estate Planning 2020

appear.    There   are   complex   tax   considerations   at   play   when   using   a  
joint   trust   for   estate   planning   in   a   separate   property   state.   
Practitioners   should   understand   these   issues   before   advising   
clients   on   using   a   joint   trust   for   estate   planning   purposes.     

B. Community   Property   vs.   Separate   Property/Common   Law   
Jurisdictions.   

Joint   trusts   are   fairly   intuitive   estate   planning   vehicles   for   married   
couples   in   community   property   states.    Unless   there   is   a   specific   
marital   agreement   to   the   contrary   (and   with   a   few   exceptions   for   
inheritances,   etc.),   community   property   jurisdictions   treat   all   
property   earned   or   accumulated   during   a   marriage   as   the   property   
of   both   spouses.    Both   spouses   have   equal   ownership   rights   with   
respect   to   community   property,   regardless   of   how   each   item   is   
titled.    Thus,   mixing   and   mingling   a   married   couple’s   assets   in   a   
joint   trust   is   consistent   with   the   state   law   characterization   of   those   
assets   as   marital   property,   and   generally   does   not   pose   thorny   tax   
questions   upon   funding   the   joint   trust   or   when   a   spouse   dies.     

In   contrast,   common   law   states   like   Oregon   do   not   automatically   
treat   property   earned   and   accumulated   during   a   marriage   as   jointly   
owned   by   both   spouses.    The   way   that   property   is   titled   generally   
controls   the   disposition   of   that   property   when   a   spouse   dies.    If   
each   spouse   owns   property   in   his   or   her   sole   name,   that   property   
will   pass   according   to   his   or   her   respective   estate   plan.    The   act   of   
transferring   separately-owned   property   to   a   joint   trust   can   have   
property   ownership   and   tax   ramifications.     

C. Tax   Issues   with   Joint   Trusts   in   a   Separate   Property   State.   

Several   potential   tax   problems   could   arise   when   transferring   assets  
to   a   joint   trust   or   at   the   death   of   one   of   the   spouses.   

1. Depending   on   the   terms   of   the   trust   agreement,   a   spouse  
who   owns   more   than   50%   of   property   before   transferring   that  
property   to   the   joint   trust   could   inadvertently   make   a   taxable   
gift   to   the   other   spouse   when   funding   the   joint   trust.    See   
Section   II.C.   
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2. Consideration   must   be   made   in   drafting   a   joint   trust   
agreement   to   avoid   causing   the   surviving   spouse   to   make   
completed   gifts   to   the   remainder   beneficiaries   upon   the  
death   of   the   first   spouse.    See   Section   III.D.   

3. Take   care   to   avoid   the   unintentional   inclusion   of   Credit   
Shelter   Trust   assets   in   the   gross   estate   of   the   surviving   
spouse.    See   Section   III.E.   

4. Be   aware   that   the   provisions   of   the   trust   agreement   can   
affect   the   income   tax   basis   adjustments   occurring   at   both   the  
death   of   the   first   spouse   and   the   death   of   the   surviving   
spouse.    See   Sections   III.C.   and   IV.C.   

D. When   are   Joint   Trusts   Appropriate?   

Putting   tax   concerns   aside,   joint   trusts   are   not   appropriate   for   every   
married   couple.    The   following   factors   are   indications   that   a   joint   
trust   may   be   a   reasonable   option   for   married   clients:   

1. The   clients   have   moved   to   Oregon   from   a   community   
property   state,   and  

a) Already   established   and   funded   a   joint   trust   in   the   
community   property   state;   and/or   

b) Wish   to   maintain   the   community   property   status   of   
their   assets   under   Oregon’s   quasi-community   
property   laws. 1   

2. Most   or   all   of   the   clients’   assets   are   already   jointly   titled,   and   
they   prefer   not   to   divide   the   ownership   of   the   assets   between  
separate   revocable   trusts.   

3. The   clients’   estate   plans   are   aligned,   with   

a) Substantially   similar   preferences   for   the   surviving   
spouse’s   rights,   responsibilities,   and   access   to   trust   
assets   after   the   first   death,   regardless   of   which   
spouse   survives;   and   

1   See    the   Oregon   Uniform   Disposition   of   Community   Property   Rights   at   Death   Act,   ORS   112.705   to   
112.775.   
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b) Substantially   similar   remainder   beneficiaries.    This   is   
likely   to   be   the   case   in   many   “first   marriage”   
situations.   

E. Meet   the   Flanders   Family.   

We   will   refer   to   the   Flanders   family   throughout   this   presentation.   
Ned   and   Maude   Flanders 2    are   our   hypothetical   estate   planning   
clients.    Ned,   Maude,   and   their   children   Rod   and   Todd   are   lifelong   
residents   of   Oregon.    Ned   and   Maude   were   high   school   
sweethearts,   and   this   is   their   first   and   only   marriage.   

The   Flanders’   assets   are   described   on   the   “Asset   List”   included   as   
Exhibit   A.    This   asset   profile   puts   the   Flanders   family   squarely   in   
the   territory   of   “Oregon   taxable”   estates,   but   well   under   the   federal   
estate   tax   exemption   amount. 3   

Ned   and   Maude   have   heard   horror   stories   about   probate   and   want   
to   avoid   it   at   all   costs…   except   perhaps   at   the   cost   of   dividing   up   
their   assets   and   contributing   them   to   separate   revocable   trusts.   
They   are   more   comfortable   with   the   concept   of   a   joint   trust,   since   
much   of   their   property   is   titled   jointly   and   they   consider   most   assets   
to   be   “theirs”   rather   than   “his   and   hers.”    Ned   and   Maude   are   willing   
to   go   through   the   process   of   re-titling   most   assets   to   a   joint   trust,   
but   they   urge   you   to   “keep   it   simple.”     

F. Terms   Used   in   This   Presentation.     

We   all   have   our   own   drafting   lingo.    We   endeavor   to   be   consistent   
with   our   terms   in   this   outline.    Here   is   a   quick   list   of   what   we   mean   
when   we   say…   

2  THE   SIMPSONS   characters,   names,   and   other   indicia   are   the   intellectual   property   of   Twentieth   Century   
Fox   Film   Corporation.   
3  For   now.    Under   current   law,   each   person’s   estate   is   taxable   for   Oregon   purposes   if   the   gross   estate   
exceeds   $1,000,000   in   value.    ORS   118.010.    The   federal   estate   tax   exemption   for   2020   is   $11.58   million   
per   individual.    This   exemption   amount   is   set   to   expire   on   December   31,   2025,   at   which   time   the   
exemption   amount   will   return   to   $5,000,000,   adjusted   annually   for   inflation.    IRC   §2010.    The   “portability”   
feature   of   federal   law   allows   the   unused   federal   exemption   of   the   first   spouse   to   die   to   be   used   by   the   
surviving   spouse.    IRC    §2010(c)(4).    However,   as   we   have   seen   over   the   years,   the   federal   estate   tax   
exemption   amount   is   a   bit   of   a   political   football   and   is   subject   to   the   whims   of   Congress.     
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1. Trustors :    grantors,   settlors,   trustmakers   --   the   person(s)   
creating   the   trust.     

2. Credit   Shelter   Trust :    An   irrevocable   trust   funded   on   the   
death   of   the   first   spouse   that   is   intended    not    to   be   included   in  
the   surviving   spouse’s   estate   for   estate   tax   purposes.    Often,   
this   type   of   trust   uses   the   state   or   federal   estate   tax   
exemption   of   the   first   spouse   to   die.     

3. Decedent   Fund :    the   portion   of   the   joint   trust   property   that   
belongs   to   the   first   spouse   to   die.     

4. Survivor   Fund :   the   portion   of   the   joint   trust   property   that   
belongs   to   the   surviving   spouse.     

5. Joint   Fund :    Property   held   by   the   joint   trust   that   is   deemed   by  
the   terms   of   the   trust   agreement   to   be   owned   by   both   
spouses   in   equal   shares.    That   is,   the   portion   of   the   trust   
assets   that   does   not   include   separate   property   that   is   
designated   as   belonging   only   to   one   spouse.     

  

II. THE   JOINT   TRUST   DURING   LIFE:    FUNDING   AND   ADMINISTRATION    

A. The   Setup.   

1. Property   that   spouses   contribute   to   a   joint   trust   will   come   
from   one   of   two   categories.    The   first   category   is   property   
that   spouses   own   equally   (such   as,   as   tenants   by   the   
entirety,   joint   tenants   or   tenants   in   common).    The   second   
category   is   property   that   spouses   own   disproportionately   (or   
“un-equally”),   such   as   property   in   the   name   of   one   spouse.     

a) When   spouses   contribute   equally   owned   property   to   
the   joint   trust,   there   is   not   a   transfer   of   ownership   for   
transfer   tax   purposes.     

(1) Example:    Ned   and   Maude   contribute   two   
assets   to   the   Flanders   Family   Trust:   real   estate   
owned   as   tenants   by   the   entirety   and   a   
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brokerage   account   owned   as   joint   tenants   with   
right   of   survivorship.     

(2) Assuming   a   properly   drafted   trust   agreement,   
there   is   no   change   in   the   proportional   
ownership   of   the   property   and   no   tax   concerns.  
The   transfer   is   merely   a   change   in   title   to   
facilitate   estate   planning.    PLR   20-0101021.   

b) Gift   tax   concerns   arise   when   spouses   make   un-equal   
contributions   of   property   to   a   joint   trust,   with   the   intent   
to   make   such   property   equally   owned   once   it   
becomes   part   of   the   joint   trust. 4     

(1) Example:   Ned   has   a   $1,000,000   brokerage   
account   in   his   individual   name.    Ned   and   
Maude   always   intended   this   would   be   a   joint   
account,   but   they   just   haven’t   gotten   around   to   
retitling   it.    Ned   plans   to   put   it   in   the   joint   trust,   
and   wants   it   to   be   a   joint   asset.     

(2) Issue:   The   transfer   of   un-equal   property   is   a   
gift   in   trust   from   the   transferor   spouse   (Ned)   to   
the   transferee   spouse   (Maude).     In   order   to   
avoid   adverse   gift   tax   consequences,   the   
transfer   of   50%   of   the   account   in   trust   for   
Maude   must   qualify   for   the   marital   gift   tax  
deduction.   

B. The   Trust   Fund:    Joint   Fund,   Separate   Shares,   or   Both.   

1. Joint   Fund .   At   first   glance,   holding   the   trust   assets   a   single,   
common   “joint   fund”   seems   to   make   sense.    After   all,   the   
joint   trust   is   likely   to   appeal   to   couples   that   do   and   intend   to   
continue   to   share   the   assets   equally   (or   at   least   equitably).   

a) The   “joint   fund”   should   be   defined   in   the   trust   
agreement   to   establish   that   each   trustor   has   an   

4  Equalization   of   ownership   can   be   important   for   estate   tax   planning   purposes,   both   to   maximize   the   
property   available   to   fund   a   Credit   Shelter   Trust   at   the   first   spouse’s   death,   and   to   avoid   inclusion   of   
Credit   Shelter   Trust   assets   in   the   surviving   spouse’s   estate,   as   discussed   in   Section   III.E.   
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undivided   50%   interest   in   each   asset   contributed   to   
the   trust,   unless   the   contribution   is   designated   as   the  
separate   property   of   one   trustor.     

(1) This   definition   makes   it   clear   that   either   
spouse’s   trust   property   can   be   identified   at   any  
time   --   including   when   a   spouse   exercises   their   
power   to   revoke   trust   property   or   on   the   death   
of   the   first   spouse.    

(2) The   trust   agreement   should   provide   that   any   
distribution   from   the   joint   fund   is   deemed   to   be   
made   to   both   spouses   in   equal   shares.   This   
maintains   the   equality   in   the   joint   fund.     

b) Potential   pitfalls   of   the   joint   fund   approach   arise   when  
property   that   spouses   do   not   own   equally    is   
contributed   to   the   trust   and   made   part   of   the   joint   
fund.     

(1) If   the   transfer   from   single   to   joint   ownership   
does   not   qualify   for   the   marital   deduction,   
funding   the   joint   trust   could   result   in   taxable   
gifts   between   spouses!   See   the   following   
Section   II.C.     

(2) A   joint   fund   may   create   ambiguity   as   to   the   
ownership   of   property   on   the   death   of   the   first   
spouse.    This   risks   the   Credit   Shelter   Trust   
being   funded   with   property   deemed   to   have   
been   contributed   by   the   surviving   spouse,   and   
causing   inclusion   of   Credit   Shelter   Trust   assets   
in   the   surviving   spouse’s   gross   estate   under   
IRC   §2036.   See   Section   III.E.     

c) The   potential   for   divorce   should   also   be   considered   in   
the   planning   phase   for   a   joint   trust.   If   a   joint   fund   is   
used,   each   spouse   has   an   undivided   interest   in  
one-half   of   the   trust   property.     
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(1) If   a   spouse   is   contributing   separate   property   to   
a   joint   trust,   it   is   important   that   they   understand   
this   changes   the   nature   of   the   ownership   and   
that   it   exposes   the   property   to   equitable   
distribution   in   a   divorce.     

(2) Again,   if   one   or   both   spouses   have   significant   
separate   assets   or   a   complex   pre-marital   
agreement   a   joint   trust   may   not   be   the   best   
estate   planning   tool   for   them.     

2. Separate   Shares .    Separate   shares   seem   to   solve   the   gift   
tax   and   property   ownership   on   divorce   issues   raised   by   a   
joint   fund.    This   theory   means   that   each   spouse   holds   their   
contributions   to   the   joint   trust   in   separate   shares,   with   a   
retained   right   to   withdraw   his   or   her   entire   separate   share.     

a) The   retained   right   of   withdrawal   ensures   there   is   no   
completed   gift   from   a   spouse   until   the   contributing   
spouse   dies.     

b) Using   only   separate   shares   is   the   functional   
equivalent   of   two   separate   revocable   trusts,   and   
defeats   much   of   the   purpose   of   holding   assets   in   a  
joint   trust   for   convenience.     

c) Meticulous   record-keeping   is   necessary   with   this   
approach.     

3. Hybrid   Approach:    Joint   Fund   and   Separate   Shares .    For   
many   couples,   including   Ned   and   Maude   Flanders,   a   mixture  
of   the   joint   fund   and   separate   shares   approach   is   
appropriate.     

a) The   spouses   can   contribute   their   joint   assets   to   the   
joint   fund,   where   each   owns   an   undivided   50%   
interest   in   each   asset.     

b) In   addition,   the   joint   trust   agreement   provides   that   
either   spouse   may   hold   property   in   their   separate   trust  
share,   and   that   property   will   belong   100%   to   the   
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contributing   spouse.    Spouses   will   need   to   understand  
that   any   separate   property   must   be   segregated   from   
the   joint   fund.    This   is   done   by   titling   the   asset   as   
separate   property   (see   Section   II.D.)   and   not   
unintentionally   commingling   separate   and   joint   
property.   

C. Avoiding   Taxable   Gifts   to   a   Spouse   when   Funding   a   Joint   Trust.     

1. Taxable   gifts   between   spouses   on   funding   a   joint   trust   are   
only   a   risk   when   spouses   contribute   property   they   do   not   
own   equally   to   the   joint   fund.    We   assume   that   the   terms   of   
the   trust   agreement   create   50/50   ownership   over   the   joint  
fund,   therefore,   a   gift   arises   when   a   spouse   that   owns   more   
than   a   50%   interest   in   property   contributes   that   property   to   
the   joint   fund.    As   discussed   in   Section   II.C.5,   below,   one   
option   is   to   transfer   all   property   to   joint   ownership   prior   to   
funding   the   joint   trust.     

2. There   are   two   methods   for   avoiding   a   taxable   gift   when   
un-equal   property   is   contributed   to   a   joint   trust:   make   the   
transfer   an   incomplete   gift   or   qualify   the   transfer   for   the   gift   
tax   marital   deduction.     

3. Incomplete   Gifts .   Ensuring   that   un-equal   transfers   are   
incomplete   gifts   by   giving   each   spouse   a   unilateral   right   to   
withdraw   their   transfers   is   not   a   workable   solution.    Record   
keeping   will   be   required.    Moreover,   if   each   spouse   prefers   
to   retain   unilateral   control   over   their   property,   a   joint   trust   is   
probably   not   the   right   estate   planning   tool.     

4. Marital   Deduction   Gifts .    Qualifying   the   transfer   of   un-equal   
property   to   the   joint   fund   for   the   gift   tax   marital   deduction   is   
achieved   by   drafting   a   trust   agreement   where   such   transfers   
qualify   for   the   marital   deduction   under   IRC   §2523(e)   as   a   gift   
of   a   life   estate   with   a   general   power   of   appointment.    IRC   
§2523(e)   and   Treas.   Reg.   §25.2523(e)-1.   

a) In   order   to   qualify   as   an   IRC   §2523(e)   “power   of   
appointment   trust”,   the   transferee   spouse’s   interest   in   
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the   trust   must   include   the   following   five   conditions.   
That   is,   the   terms   of   the   joint   trust   agreement   must   
create   the   following   rights   and   powers   in   the   
transferee   spouse.    Treas.   Reg.   §25.2523(e)-1(a).   

(1) The   transferee   spouse   must   be   entitled   to   all   
income   from   their   portion   of   the   joint   trust   
assets.    Treas.   Reg.    § 25.2523(e)-1(a)(1) .     

(a) The   “all   income”   requirement   is   satisfied   
if   the   spouse   has   the   power   to   direct   the   
trustee   to   distribute   the   trust   corpus   
(including   accumulated   income)   during   
their   lifetime.   Treas.   Reg.   §   
25.2523(e)-1(f)(6).   

(2) The   income   must   be   payable   at   least   annually.   
Treas.   Reg.   § 25.2523(e)-1(a)(2) .    See   above   
regarding   satisfying   the   all   income   
requirement.     

(3) The   transferee   spouse   must   have   the   power   to   
appoint   their   portion   of   the   joint   trust   assets   to   
him   or   herself   or   to   his   or   her   estate   (a   general   
power   of   appointment).    Treas.   Reg.   
§ 25.2523(e)-1(a)(3) .   

(4) The   general   power   of   appointment   held   by   the   
transferee   spouse   must   be   exercised   by   such   
spouse   alone   and   in   all   events.   Treas.   Reg.   
§ 25.2523(e)-1(a)(4) .    Requirements   (3)   and   (4)   
are   met   only   if   the   spouse’s   power   of   
appointment   falls   within   one   of   the   following   
categories:     

(a) The   spouse   has   the   power   to   appoint   
property   in   the   spouse’s   favor   during   life.  
Treas.   Reg.   § 25.2523(e)-1(g)(1)(i) .     

(b) The   spouse   has   the   power   to   appoint   
the   spouse’s   portion   of   the   joint   trust   
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assets   to   the   spouse’s   own   estate.   
Treas.   Reg.   § 25.2523(e)-1(g)(1)(ii) .     

(c) Throughout   the   term   of   the   trust,   the   
spouse   has   some   combination   of   the   
powers   described   in   (a)   and   (b).   Treas.   
Reg.   § 25.2523(e)-1(g)(1)(ii) .     

(d) If   the   transferee   spouse   has   the   
requisite   general   power   of   appointment,   
they   may   also   have   “lesser”   powers,   
such   as   the   power   to   direct   the   trustee   
distribute   the   spouse’s   share   of   the   joint   
trust   assets   to   the   other   spouse   or   a   
limited   testamentary   power   of   
appointment.    Treas.   Reg.   §   
25.2523(e)-1(g)(5).     

(e) The   trust   agreement    should   not   restrict   
the   spouse’s   general   power   of   
appointment   in   the   event   of   incapacity .   
The   existence   of   the   power   matters   for   
purposes   of   determining   the   tax   
consequences,   not   the   ability   to   
exercise   it.    Rev.   Rul.   55-518.     

(5) The   spouse’s   portion   of   the   joint   trust   property   
must   not   be   subject   to   a   power   held   by   any   
other   person   to   appoint   property   to   anyone   
other   than   the   transferee   spouse.   Treas.   Reg.   
§ 25.2523(e)-1(a)(5).   

(a) So   long   as   the   transferee   spouse   is   
serving   as   trustee   and   may   act   
unilaterally   as   to   such   spouse’s   share   of   
the   joint   trust   property,   the   transferee   
spouse   may   direct   distributions   to   any   
person.     
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(b) If   any   person   other   than   the   transferee   
spouse   is   serving   as   trustee,   
distributions   should   be   limited   to   the   
transferee   spouse.    The   only   exception   
is   transfers   to   the   transferee   spouse’s   
minor   children   that   the   spouse   has   a   
legal   obligation   to   support.    Treas.   Reg.   
§ 25.2523(e)-1(h).   

(c) Consider:    it   is   not   uncommon   to   
authorize   the   trustee   or   the   spouse’s   
agent   to   make   gifts   of   the   transferee   
spouse’s   portion   of   the   joint   trust   
property   to   beneficiaries   of   the   spouse’s   
estate   plan.    This   is   good   planning   to   
provide   flexibility   for   reducing   the   size   of   
the   estate   for   Oregon   estate   tax   
purposes.    However,   it   seems   to   violate   
condition   (5),   thereby   risking   
qualification   for   the   gift   tax   marital   
deduction.      

5. An   alternative   to   drafting   a   trust   agreement   to   qualify   for   the   
marital   deduction   (or   to   relying   on   any   such   provisions   in   the   
trust   agreement)   is   to   re-title   any   un-equal   assets   as   joint   
property   prior   to   contribution   to   the   joint   trust.    For   example,   
real   estate   held   by   Ned   may   be   re-titled   (by   signing   and   
recording   a   deed)   to   Ned   and   Maude,   tenants   by   the   entirety.  
In   turn,   Ned   and   Maude   transfer   the   property   (by   signing   and  
recording   another   deed)   to   the   trustees   of   the   Flanders   
Family   Joint   Trust.     

a) The   transfer   of   property   to   the   joint   trust   is   a   transfer   
of   equally   owned   property,   so   there   is   no   concern   of   
an   un-equal   transfer   (i.e.,   a   taxable   gift).     

b) The   down   side   of   this   process   is   the   additional   time   
and   expense.    Whether   this   is   reasonable   depends   on  
the   client.     
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c) Note   that   the   Ninth   Circuit   ruled   in    Black   v.   
Commissioner,     765   F.2d   862   (9th   Cir.   1985),   that   the   
transfer   of   property   jointly   owned   with   a   right   of   
survivorship   to   a   revocable   trust   severed   the   joint   
tenancy   (and   placed   the   property   beyond   the   reach   of   
IRC   § 2040).   

D. Titling   Trust   Property.   

1. When   property   is   transferred   to   a   joint   trust   (or   any   other   
trust),   the   assets   should   be   titled   consistent   with   the   intent   of   
the   clients   regarding   whether   the   property   is   joint   or   
separate.     

2. Assets   must   be   transferred   to   and   re-titled   in   the   name   of   the  
trustees   (or   the   trust)   in   order   to   get   the   probate   avoidance   
benefits   of   a   joint   trust.     

3. Practitioners   may   use   a   schedule   with   the   trust   agreement   to  
list   assets   intended   to   be   made   part   of   the   trust.    This   can   be   
useful   to   show   intent,   and   many   have   been   successful   in   
using   such   a   schedule   to   convince   the   relevant   parties   that   
the   trustees   are   the   owners   of   property   following   the   death   of  
a   trustor.    However,   it   is   always   best   to   follow   the   formalities   
of   changing   title.   

a) ORS   130.150(1)(b)   allows   a   property   owner   to   create   
a   trust   by   declaring   that   the   owner   holds   the   property   
as   trustee.    Some   practitioners   rely   on   this   statute 5    to   
“fund”   a   trust   by   declaring   in   the   trust   agreement   that   
the   trustor   is   transferring   all   property   listed   on   an   
attached   schedule.    This   method   is   likely   valid   for   
transferring   ownership   of   jointly-held   property   to   the   
joint   fund   of   a   joint   trust,   where   both   owners/trustors   
serve   as   the   trustees.    It   also   is   likely   to   be   respected   
for   tangible   personal   property   and   other   assets   that   
can   be   transferred   by   signing   an   assignment.   

5  Prior   to   the   adoption   of   the   Oregon   Uniform   Trust   Code,   some   practitioners   relied   on   Oregon   case   law,   
including   Samuel   v.   King,   186   Or   App   684,   rev   den   335   Or   443   (2003).   
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b) Note   that   using   a   schedule   and   a   declaration   based   
on   ORS   130.150(1)(b)   may   not   accomplish   a   transfer   
of   separate   property   to   the   joint   fund   of   a   joint   trust,   
where   both   spouses   serve   as   trustee,   nor   would   it   be   
effective   in   any   other   case   where   the   original   owner(s)  
and   the   trustee(s)   are   not   identical.   

c) In   any   case,   third   parties   may   insist   on   reviewing   an   
instrument   of   title   for   some   types   of   property,   
regardless   of   the   existence   of   a   schedule   and   
assignment   or   declaration   within   the   trust   agreement.   

4. In   general,   assets   that   are   part   of   the   joint   fund   should   be   
titled   as:   

Ned   Flanders   and   Maude   Flanders,   Trustees   of   the   Flanders   
Family   Joint   Trust   u/a/d   November   13,   2020 .   

5. Clients   may   have   limited,   specific   assets   that   they   prefer   to   
maintain   as   their   separate   property.    Any   such   assets   should   
be   clearly   titled   as   such.    For   example:   

Ned   Flanders   and   Maude   Flanders,   Trustees   of   the   Maude   
Flanders   Share   of   the   Flanders   Family   Joint   Trust   u/a/d   
November   13,   2020 .     

a) Any   separate   assets   held   by   a   joint   trust   should   be   
treated   as   belonging   100%   to   the   owner   spouse.     

b) Example:    Maude   inherited   a   beach   house   from   her   
mother.    She   wants   it   to   pass   to   her   sons   on   her   death  
even   if   Ned   survives   her.    The   beach   house   should   be  
titled   as   Maude’s   separate   property.     

c) Remember,   if   the   clients   have   a   lot   of   separate   assets   
and   they   prefer   to   keep   it   that   way,   the   joint   trust   is   not  
their   best   estate   planning   tool.     

6. As   we   all   know,   some   clients   choose   a   revocable   trust   (joint   
or   separate)   but   still   prefer   to   maintain   title   to   some   assets   
as   tenancy   by   the   entirety   or   joint   with   right   of   survivorship.     
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a) Failure   to   title   property   in   a   revocable   trust   risks   that   
probate   may   be   required   if   the   last   owner   spouse   
dies   before   transferring   all   assets   to   his   or   her   
revocable   trust.   A   probate   proceeding   defeats   a   
significant   planning   purpose   of   revocable   trusts.     

b) There   may   be   rational   thinking   behind   some   of   these   
choices.   For   example:   

(1) Oregon   does   not   recognize   that   real   property   
owned   as   tenants   by   the   entirety   maintains   the   
same   status   if   transferred   to   a   joint   revocable   
trust. 6   

(2) Some   clients   may   be   overwhelmed   (or   
perturbed)   by   the   prospect   of   having   to   open   a   
new   checking   account   --   and   update   all   direct   
deposits   and   autopays   --   just   to   put   the   same   
account   in   their   revocable   trust.     

c) If   clients   do   not   want   to   move   property   to   their   
revocable   trust,   one   option   is   to   use   Pay   on   Death   or   
Transfer   on   Death   designations,   effective   at   the   death   
of   the   owner   spouse   (for   separate   property)   or   the   
surviving   spouse’s   death   (for   joint   assets).    The   trust,   
or   the   appropriate   fund   of   the   joint   trust,   should   be   the   
designee.    See   ORS   708A.495   (financial   institutions),   
59.540   (securities).     

7. Practical   Pointers     

a) Technically,   title   is   held   by   the   trustees,   subject   to   the   
terms   of   the   trust   agreement.    In   reality,   each   
institution   where   the   client   has   assets   will   have   its   
own   naming   conventions.     

6  For   comparison,   Virginia   statute   permits   property   held   by   spouses   as   tenants   by   the   entirety   that   is   
transferred   to   joint   or   separate   revocable   trusts   to   maintain   creditor   protection.    Virginia   Code   
§55.1-136(C).     
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b) Respect   the   formalities   of   title.    If   property   is   held   by   
the   trustees,   the   trustees   should   sign   legal   documents  
(including   checks)   as   “Trustee.”     

c) The   taxpayer   identification   number   for   a   joint   trust   
while   both   trustors   are   living   can   be   either   trustor’s   
SSN.    After   the   death   of   the   first   spouse,   the   
Decedent   Fund   and   any   trusts   funded   by   it   will   need   a  
separate   TIN   (unless   all   assets   are   simply   passing   to   
the   Survivor   Fund).     

  

III. ADMINISTRATION   OF   A   JOINT   TRUST   AT   THE   FIRST   DEATH     

A. Trust   Division   and   Funding.   

1. On   the   death   of   the   first   spouse,   all   property   in   the   joint   trust   
is   allocated   to   the   “Decedent   Fund”   or   the   “Survivor   Fund.”    

a) In   a   joint   trust   that   follows   our   recommended   hybrid   
trust   format,   the   trust   agreement   will   direct   that:   

(1) The   Decedent   Fund   consists   of   the   decedent’s   
separate   share   assets   (if   any)   and   one-half   of   
the   joint   fund   assets.     

(a) The   Decedent   Fund   is   irrevocable   as   of   
the   moment   of   the   deceased   spouse’s   
death.   

(b) The   Decedent   Fund   is   distributed   
according   to   the   terms   of   the   trust   
agreement,   as   in   a   single   trustor  
revocable   trust.     

(2) The   Survivor   Fund   consists   of   the   surviving   
spouse’s   separate   share   assets   (if   any)   and   the  
other   half   of   the   joint   fund   assets.     

(a) The   Survivor   Fund   remains   revocable.   
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(b) The   survivor   may   want   to   restate   the   
trust   agreement   for   the   Survivor   Fund   so  
that   it   is   more   like   a   single   trustor   
revocable   trust.   

b) Each   of   the   Decedent   Fund   and   the   Survivor   Fund   
should   be   funded   with   a   pro   rata   interest   in   each   and   
every   joint   fund   asset. 7   

(1) If   funding   from   joint   fund   assets   is   not   pro   rata,   
the   transfer   should   be   treated   as   a   sale.     

(2) Example:    The   joint   fund   assets   include   a   
residence   and   a   brokerage   fund,   both   of   which   
are   worth   $1,000,000.    The   entire   brokerage   
fund   is   allocated   to   the   Decedent   Fund,   which   
will   fund   a   Credit   Shelter   Trust.    The   entire   
residence   is   allocated   to   the   Survivor   Fund,   
which   is   revocable   by   the   surviving   spouse.   
The   surviving   spouse   will   be   treated   as   
purchasing   50%   of   the   residence   with   50%   of   
the   brokerage   fund.    The   surviving   spouse   may  
recognize   gain   associated   with   the   transfer   of   
$500,000   from   the   brokerage   fund   in   exchange   
for   the   residence.     

2. After   the   decedent’s   estate   is   administered,   all   debts,   
expenses   of   administration   and   any   taxes   are   paid   and   
specific   distributions   are   made   from   the   Decedent   Fund,   the   
remaining   assets   are   distributed   according   to   the   trust   
agreement:   

a) Outright   to   the   Survivor   Fund,   with   or   without   a   
disclaimer   trust   option   waiting   in   the   wings;   or   

b) To   a   Credit   Shelter   Trust,   with   any   excess   to   a   marital   
deduction   trust   and/or   outright   to   the   Survivor   Fund.    If  

7  Respected   Oregon   practitioners   may   take   the   position   that   that   pro   rata   funding   is   not   required.    For   a   
technical   discussion   of   this   perspective,   see   Stephen   J.   Klarquist,    Avoiding   Hazards   in   Drafting   Joint   
Trusts ,   PROBATE   &   PROPERTY   (July/August   1999).     
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appropriate   under   the   funding   formula   written   in   the   
trust   agreement,   these   trusts   may   be   funded   non   pro   
rata   with   assets   from   the   Decedent   Fund.    The   
concerns   raised   in   Section   III.A.1.b   are   not   applicable   
to   the   funding   of   sub-trusts   within   the   Decedent   Fund.  

B. Maude’s   Estate   Tax   Return.   

1. The   executor   responsible   for   filing   the   federal   Form   706   
and/or   the   Oregon   OR-706   should   report   any   assets   held   in   
a   revocable   trust   on   Schedule   G.    In   this   example,   Schedule   
G   should   include:   

a) Assets   from   Maude’s   separate   share,   and     

b) 50%   of   the   assets   held   in   the   joint   fund   --   unless   
Maude   had   a   general   power   of   appointment   over   the   
entire   joint   fund.    If   Maude   held   a   general   power   of   
appointment   over   the   joint   fund,   100%   of   the   joint   fund  
should   be   reported   on   Schedule   G.    See   Section   
III.C.3.     

2. As   with   any   Oregon   estate,   the   trustee   may   make   
inconsistent   elections   over   the   Credit   Shelter   Trust   for   
federal   and   state   estate   tax   purposes.   

a) Ned   and   Maude’s   joint   trust   agreement   includes   the   
full   complement   of   estate   tax   planning   trusts.   

b) Maude’s   gross   estate   is   $3,041,500.    This   is   Maude’s   
separate   property   and   one-half   of   the   joint   fund.     

c) Assuming   no   expenses   or   specific   gifts   are   paid   from   
the   Decedent   Fund,   and   ignoring   any   deductions   
other   than   the   marital   deduction:   

(1) $1,000,000   will   pass   to   the   Credit   Shelter   Trust   
(exempt   from   both   Oregon   and   federal   estate   
tax   at   both   deaths).   

(2) The   balance   ($2,041,500)   will   pass   to   a   trust   
that   qualifies   for   the   Oregon   QTIP   or   OSMP   
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election.    These   trust   assets   qualify   for   the   
unlimited   marital   deduction   from   Oregon   estate   
tax   in   Maude’s   estate,   and   will   be   included   in   
Ned’s   gross   estate   for   Oregon   estate   tax   
purposes.   

(a) If   a   federal   QTIP   election   is   made,   these   
assets   will   be   included   in   Ned’s   gross   
estate   at   his   death.   

(b) The   trustee   should   make   the   “portability”  
election   on   Maude’s   Form   706,   so   that   
her   federal   estate   tax   exemption   (in   
excess   of   $1,000,000)   will   be   available   
for   Ned’s   use   during   lifetime   and   at   his   
death.   

C. Basis   Adjustments:    the   opportunity   to   be   aggressive   exists.   

1. The   Decedent   Fund   should   receive   a   full   basis   adjustment   
described   in   IRC   §1014(a).    Like   a   single   trustor   revocable   
trust,   the   Decedent   Fund   consists   of   assets   that   the   
deceased   spouse   contributed   to   the   trust   and   over   which   the   
deceased   spouse   retained   the   power   to   revoke   or   amend.   
IRC   §2038,   §1014(b)(2),   (b)(3).      

2. The   Survivor   Fund,   consisting   of   the   surviving   spouse’s   
separate   share   and   a   one-half   interest   in   the   joint   fund,   does   
not   receive   a   basis   adjustment.   These   assets   should   not   be   
included   in   the   deceased   spouse’s   gross   estate,   unless…     

3. What   if   the   deceased   spouse   holds   a   general   power   of   
appointment   over   the   entire   joint   fund   --   including   the  
surviving   spouse’s   portion   of   the   joint   fund?   

a) In   general,   if   a   person   holds   a   testamentary   general   
power   of   appointment,   property   subject   to   the   general   
power   is   included   in   the   decedent’s   estate   (IRC   
§2041)     and   receives   a   basis   adjustment   under   IRC   
§1014(b)(9).   
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b) The   IRS   has   ruled   that   giving   the   deceased   spouse   a   
general   power   of   appointment   over   the   Survivor   Fund   
means   that:   

(1) The   Survivor   Fund   is   included   in   the   deceased   
spouse’s   estate   under   IRC   §2041,   and     

(2) The   deceased   spouse   will   be   treated   as   the   
transferor   of   any   property   included   in   the   
deceased   spouse’s   estate   because   of   IRC   
§2041;   however   

(3) Although   it   is   included   in   the   deceased   
spouse's   estate,   no   basis   adjustment   is   
allowed   for   the   Survivor   Fund   because   IRC   
§1014(e)   bars   any   basis   adjustment   to   property  
that   is   contributed   by   the   surviving   trustor   and   
returned   to   the   surviving   trustor   directly   or   
indirectly   (ie,   in   a   Credit   Shelter   Trust)   as   a   
result   of   the   surviving   trustor   failing   to   exercise   
the   general   power   of   appointment.     See    PLR   
9026036,   200101021,   200210051.     

c) Reasonable   practitioners   disagree   with   the   IRS   
position   that   a   basis   adjustment   of   the   Survivor   Fund   
is   not   allowable   by   reason   of   IRC   §1014(e).    The   
primary   counter   argument   is   that   a   trust   for   the   benefit  
of   the   surviving   spouse   (i.e.,   a   Credit   Shelter   Trust)   is   
not   the   same   person   as   the   surviving   spouse.     

d) Private   Letter   Rulings   are   binding   only   on   the   
taxpayer   who   requests   them.    The   IRS   has   not   issued   
any   other   authority   on   this   question.     

4. Basis   Consistency   --   don’t   forget   the   details!    When   the   
beneficiary   sells   inherited   property,   the   beneficiary   must   
calculate   capital   gains   (or   loss)   using   the   adjusted   basis   as   
described   in   IRC   §1014(a).    The   beneficiary’s   tax   basis   in   
property   must   be   consistent   with   the   values   reported   on   the   
decedent’s   estate   tax   return.    IRC   §1014(f).    For   federally   
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taxable   estates,   the   executor   must   file   IRS   Form   8971   with   
the   IRS   and   provide   a   schedule   to   each   beneficiary   that   
shows   the   adjusted   basis   of   each   inherited   asset.     

D. Avoiding   Gifts   to   Remainder   Beneficiaries.  

1. If   the   entire   joint   trust   becomes   irrevocable   following   the   
death   of   the   first   spouse,   the   surviving   spouse   will   be   
deemed   to   have   made   a   gift   to   the   remainder   beneficiaries.   
Treas.   Reg.   § 25.2511-1 .      

a) This   is   the   result   of   the   surviving   spouse   contributing   
their   property   to   an   irrevocable   trust,   thereby   
completing   a   gift   on   the   death   of   the   first   spouse.     

2. There   are   two   fairly   simple   ways   to   avoid   a   completed   gift   of   
the   surviving   spouse’s   assets   and   avoid   this   risk.     

a) Ensure   that   at   least   the   surviving   spouse’s   share   
continues   to   be   revocable   by   the   surviving   spouse.   
This   is   typical.    The   surviving   spouse   may   restate   the   
trust   agreement   so   that   it   is   more   like   a   single   trustor   
revocable   trust   agreement.    Treas.   Reg.   
§ 25.2511-2(b).   

b) Give   the   surviving   spouse   a   limited   power   of   
appointment   over   the   irrevocable   trust   created   at   the   
death   of   the   first   spouse.    The   ability   to   change   the   
disposition   of   the   assets   at   the   surviving   spouse’s   
death   keeps   the   gift   from   being   complete   while   the   
surviving   spouse   is   living.   Treas.   Reg.   § 25.2511-2(b) .   

E. Funding   a   Credit   Shelter   Trust.   

1. The   Credit   Shelter   Trust   should   be   funded   with   assets   from   
the   Decedent   Fund.     

2. If   a   Credit   Shelter   Trust   is   funded   with   property   that   is   
attributable   to   a   contribution   by   the   surviving   trustor   and   the   
surviving   trustor   is   a   beneficiary   of   the   Credit   Shelter   Trust,  
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there   is   a   risk   that   the   Credit   Shelter   Trust   will   be   included   in  
the   surviving   spouse’s   estate   under   IRC   §2036.   

a) When   Ned   and   Maude   contribute   jointly-owned
property   to   the   joint   trust,   each   is   contributing   an
equal   share   of   each   jointly-owned   asset.    If   the   joint
fund   is   allocated   equally   between   Ned   and   Maude
and   the   Credit   Shelter   Trust   is   funded   solely   from   the
Decedent   Fund   (consisting   of   the   deceased   trustor’s
contributions   to   the   joint   trust),   there   should   be   no
2036   concerns.

b) If   Ned   and   Maude   contribute   separately-owned
property   with   un-equal   values   to   the   joint   fund   and   the
trust   agreement   is   silent   about   the   allocation   of   joint
fund   assets,   then   each   spouse   is   treated   as   the
transferor   of   the   property   he   or   she   contributed.

(1) In   this   scenario,   each   spouse   has   contributed
property   to   a   trust   for   his   or   her   own   benefit
and   retained   the   right   to   revoke   or   amend   that
trust,   and   to   transfer   the   contributed   property
back   to   himself   or   herself.    Under   IRC   §2036,
the   trust   assets   are   included   in   the   transferor
spouse’s   gross   estate   at   death.

(2) If   the   “poorer”   spouse   is   the   first   to   die,   and   the
trust   agreement   directs   a   50/50   division   of   the
joint   fund,   then   property   contributed   by   the
“richer”   surviving   spouse   could   pass   to   the
Credit   Shelter   Trust.    If   so,   some   portion   of   the
Credit   Shelter   Trust   would   be   included   in   the
surviving   spouse’s   gross   estate   under   IRC
§2036(a)(1).

(3) To   avoid   this   IRC   §2036   problem,   consider
“equalization”   of   interests   in   the   joint   fund
(regardless   of   the   value   contributed   by   each
spouse),   as   discussed   in   Section   II.B.
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IV. TRUST   ADMINISTRATION   AT   SURVIVING   SPOUSE’S   DEATH

A. Failure   to   Fund   Credit   Shelter   Trust   at   First   Spouse’s   Death.

1. Sometimes,   clients   will   not   consult   with   their   advisors
following   the   death   of   the   first   spouse.    The   surviving   spouse
will   carry   on   managing   the   trust   assets   as   trustee.    On   the
death   of   the   surviving   spouse,   advisors   and   the   successor
trustee   will   realize   that   the   terms   of   the   trust   agreement   were
not   followed   after   the   death   of   the   first   spouse.

2. Question:    Can   we   claim   that   a   portion   of   the   assets   were   set
aside   in   trust?    Usually,   we   want   to   argue   that   a   Credit
Shelter   Trust   was   funded   to   utilize   the   Oregon   estate   tax
exemption.

a) Evaluate   how   the   client   handled   the   assets.    In   one
recent   administration,   the   client   had   a   separate
account   funded   with   the   deceased   spouse’s   assets.
The   surviving   spouse   took   the   income.    That   is,   it   was
administered   like   a   separate   trust   consistent   with   the
terms   of   the   trust   agreement.    Compare   this   with   the
surviving   spouse   putting   the   funds   in   their   own
investment   account,   liquidating   the   funds   and   buying
real   estate   in   their   own   name.

b) How   was   the   income   reported   for   income   tax
purposes?    If   no   separate   trust   was   formed,   the   trust
was   not   filing   income   tax   returns.    If   the   surviving
spouse   recognized   income,   is   that   generally
consistent   with   what   would   have   been   reported   and
paid   if   a   separate   trust   was   funded?

c) If   you   determine   it   is   reasonable   to   take   the   position   a
separate   trust   was   funded,   ensure   your   client
understands   that   it   may   be   challenged.    If   Oregon
DOR   (or   the   IRS)   successfully   challenges   the   position
taken   on   the   return,   the   estate   and   the   tax   liability   will
increase.



Chapter 3—The Joint Trust in Oregon: A Square Peg in a Round Hole?

 3–24Advanced Estate Planning 2020

3. Consider   the   breach   of   trust   by   the   trustee   at   the   first   death.

a) Technically,   the   trustee   did   not   follow   the   terms   of   the
trust   agreement   following   the   death   of   the   first
spouse.

b) There   is   a   potential   for   claims   by   remainder
beneficiaries.

B. Ned’s   Estate   Tax   Return.

1. Assuming   that   Ned,   as   trustee,   properly   funded   and
administered   the   Credit   Shelter   Trust,   those   assets   will   not
be   included   in   his   gross   estate   for   estate   tax   purposes.

2. On   Ned’s   estate   tax   return(s),   Ned’s   executor   will   report   the
value   of   any   non-trust   assets   Ned   owned,   the   Survivor   Fund,
and   any   Marital   Trust   includable   in   Ned’s   gross   estate.

a) Non-trust   assets   will   be   reported   on   the   appropriate
Schedules.

b) The   Survivor   Fund   assets   will   be   reported   on
Schedule   G.

c) If   a   federal   QTIP   election   was   made   over   a   Marital
Trust,   the   Marital   Trust   assets   will   be   reported   on
Schedule   F.

d) If   an   Oregon-only   QTIP   election   or   an   OSMP   election
was   made   over   a   trust   for   Ned’s   benefit,   those   assets
will   be   excluded   from   Ned’s   gross   estate   for   federal
estate   tax   purposes   but   reported   on   Schedule   F   for
Oregon   estate   tax   purposes.

C. Income   Tax   Basis.

1. Credit   Shelter   Trust   assets.    Assets   in   a   Credit   Shelter   Trust
received   a   basis   adjustment   at   Maude’s   death,   are   not
included   in   Ned’s   estate,   and   will   not   receive   a   second   basis
adjustment   at   Ned’s   death.
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2. Marital   Trust   assets.

a) Assets   in   a   federal   QTIP   trust   will   receive   a   full
step-up   in   basis   at   Ned’s   death.

b) Assets   in   a   trust   treated   as   a   Credit   Shelter   Trust   for
federal   estate   tax   purposes   will   not   receive   a   second
basis   adjustment   at   Ned’s   death   for   federal   income
tax   purposes.    However,   if   those   assets   are   subject   to
an   Oregon-only   QTIP   or   OSMP   election,   and   thus
included   in   Ned’s   gross   estate   for   Oregon   estate   tax
purposes,   they   will   receive   a   basis   adjustment   for
Oregon   income   tax   purposes   when   Ned   dies.     See
ORS   118.010(8)   (allowing   elections   on   Oregon   estate
tax   returns   that   are   inconsistent   with   similar   elections
on   federal   estate   tax   returns)   and   ORS   316.716(1)(d),
(e)  (requiring   an   increase   or   decrease   in   the   federal
taxable   income   reported   on   an   Oregon   income   tax
return   for   the   year   in   which   an   asset   is   sold,   to   reflect
any   difference   between   the   basis   in   an   asset   under
federal   law   and   Oregon   law).     See   also    Jones,   Philip,
“Inconsistent   Elections   and   Basis   in   Oregon”   in   the
July   2017   OSB   Estate   Planning   and   Administration
Section   Newsletter.

3. Survivor   Fund   assets.    The   Survivor   Fund   (Ned’s   revocable
trust   assets)   will   receive   a   full   basis   adjustment   at   Ned’s
death.    The   same   is   true   for   any   of   Ned’s   assets   passing
outside   the   trust   that   are   otherwise   eligible   for   a   basis
adjustment   under   IRC   §1014.

V. DRAFTING   THE   JOINT   TRUST   AGREEMENT

This   section   includes   practical   pointers   for   drafting   a   joint   trust   agreement
for   Ned   and   Maude   Flanders,   taking   into   consideration   the   tax   and   other
issues   described   above.
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A. Clients’   Roles   and   Retained   Rights.

1. Client   Roles.

Ned   and   Maude   will   be   the   trustors,   trustees, 8    and   initial
beneficiaries   of   their   joint   trust.    As   trustors,   they   will   approve
the   trust   provisions   and   create   the   trust   by   signing   the   trust
agreement.    Then,   they   will   transfer   assets   from   their
individual   names   to   (themselves   as)   the   trustees   of   the   joint
trust.    As   trustees,   they   will   hold   and   manage   the   assets   on
behalf   of   (themselves   as)   the   joint   trust   beneficiaries,   while
they   are   both   living.

2. Ability   to   Revoke   the   Joint   Trust   and   Withdraw   Trust
Property.

To   avoid   making   completed   gifts   to   the   remainder
beneficiaries   when   funding   the   joint   trust,   Ned   and   Maude
should   each   retain   the   right   to   revoke   the   trust   agreement
and   withdraw   the   trust   property.    Those   rights   will   be
reserved   to   them   as   trustors.

Should   they   be   required   to   act   jointly   to   revoke   the   Trust?
Ignoring   their   powers   as   trustees   for   a   moment,   should   either
of   them   be   allowed   to   withdraw   100%   of   the   trust   property
without   notice   to   or   consent   of   the   other   spouse?    What
happens   to   the   joint   trust   property   if   they   initiate   divorce
proceedings?    What   if   one   spouse   loses   capacity?    The
answers   to   these   questions   depend,   in   part,   on   how   the
property   is   characterized   within   the   joint   trust:   as   a   joint   fund
belonging   equally   to   both   spouses,   as   separate   shares   for
each   spouse,   or   some   property   in   a   joint   fund   and   other
property   in   one   or   more   separate   shares.    This   issue   is
discussed   in   Section   II.B.    The   answers   also   depend   on   the
tax   consequences   of   each   possible   approach.

To   avoid   the   tax   pitfalls   discussed   in   Section   II.B,   the   authors
prefer   to   draft   joint   trusts   with   a   joint   fund   for   all   “joint”

8  It   is   not   necessary   for   both   Ned   and   Maude   to   serve   as   trustees   but   most   clients   prefer   this  
arrangement,   as   long   as   both   spouses   are   living   and   have   capacity.   
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assets,   with   each   spouse   having   an   undivided   one-half   
interest   in   all   joint   fund   assets.    As   described   in   Section   II.B.,  
each   spouse   should   have   the   unilateral   right   to   revoke   the   
joint   trust   as   to   his   or   her   share,   and   to   withdraw   his   or   her   
half   of   the   joint   fund   assets.   

B. Allocation   of   Trust   Property:    Avoiding   Adverse   Results.

1. Estate   Tax   Issue.

As   discussed   in   Section   II.B.1,   consider   allocating   half   of   the
property   in   the   joint   fund   to   each   spouse,   regardless   of   the
source   of   the   property.    This   alleviates   the   risk   of   inclusion   of
Credit   Shelter   Trust   assets   in   the   surviving   spouse’s   gross
estate   under   IRC   §2036.

2. Gift   Tax   Issue.

Take   care   to   avoid   taxable   gifts   upon   the   transfer   of   un-equal
property   by   one   spouse   to   the   joint   trust.    See   Section   II.C
for   trust   provisions   designed   to   qualify   such   transfers   for   the
gift   tax   marital   deduction.

3. Potential   for   Divorce   and/or   Trust   Revocation.

As   noted   in   Section   II.B.1.c,   equalizing   the   spouses’
interests   in   contributions   to   the   joint   fund   can   affect   their
rights   in   the   trust   property   upon   divorce   or   revocation   and
withdrawal   of   the   joint   trust   property.    Be   sure   that   the   clients
understand   that   contributing   their   separate   property   to   the
joint   fund   is   a   true   transfer   of   property   rights.

C. Estate   Tax   Planning   in   the   Trust   Agreement.

At   the   death   of   the   first   spouse,   the   trust   agreement   should   instruct
the   trustee   to   divide   the   trust   assets   into   the   Decedent   Fund   and   a
Survivor   Fund,   as   described   in   Section   IIII.A.     Then,   the   trust
agreement   should   instruct   the   trustee   how   to   further   divide   and/or
distribute   the   Decedent   Fund   assets,   following   the   estate   tax   plan
included   in   the   trust   agreement.
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Oregon   estate   tax   planning   should   be   a   consideration   for   couples   
who   may   own   more   than   $1,000,000   at   the   time   of   the   first   
spouse’s   death,   and   it   may   be   appropriate   to   consider   federal   
estate   tax   planning   for   couples   whose   gross   estates   may   exceed   
the   federal   estate   tax   exemption   amount   at   the   time   of   death.    The   
Oregon   estate   tax   exemption   is   not   “portable”   between   spouses.   
Therefore,   the   estate   of   the   first   spouse   to   die   must   use   the   Oregon  
estate   tax   exemption   at   his   or   her   death.   

The   following   are   examples   of   the   considerations   and   some   general  
approaches   to   estate   tax   planning   within   a   joint   trust.   

1. Non-Tax   Plan.

a) Generally   for   spouses   who   do   not   have   Oregon   or
federal   estate   tax   concerns   (less   than   $1,000,000   in
assets).    May   also   be   useful   for   a   single   asset,   such
as   a   piece   of   real   estate.

b) Both   spouses   contribute   all   assets   to   the   trust   and
hold   them   in   a   joint   fund.    This   is   where   the
joint-fund-only   approach   described   in   Section   II.B.1
may   be   ok.

c) On   the   death   of   the   first   spouse,   all   assets   pass   to   the
Survivor   Fund   and   the   surviving   spouse   can   revoke   or
amend   the   trust   agreement.    Importantly,   the   surviving
spouse   will   control   the   disposition   of   all   trust   assets.

d) Not   designed   for   estate   tax   planning   (or   couples   with
trust   issues).

2. Disclaimer   Plan.

a) As   in   non-tax   plans,   the   disclaimer   plan   provides   that
all   assets   pass   outright   to   the   surviving   spouse   (or   the
Survivor   Fund).    If   the   surviving   spouse   disclaims   their
interest   in   any   of   the   deceased   spouse’s   assets,
those   assets   pass   to   a   “disclaimer   trust”   for   the
benefit   of   the   surviving   spouse.
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b) In   a   disclaimer   trust   plan,   it   is   important   that   each
spouse   has   a   right   to   one-half   of   any   joint   assets   and
all   of   such   spouse’s   separate   assets.    That   is,
“Separate   Shares”   or   the   “Hybrid   Approach”   must   be
used.

c) The   surviving   spouse   can   disclaim   all   or   any   portion
of   the   deceased   spouse’s   assets   (subject   to   the
qualified   disclaimer   rules   found   in   IRC   §2518).

(1) Note   that   the   IRC   does   not   specifically
authorize   a   disclaimer   of   assets   held   in   a   joint
trust.    For   authority,   you   may   wish   to   refer   to
the   following   Regulations.

(2) Joint   tenancies   with   a   right   of   survivorship:
upon   the   death   of   the   first   joint   tenant,   the
surviving   joint   tenant   may   disclaim   the   one-half
of   the   property   in   which   they   have   a
survivorship   interest,   regardless   of   the   source
of   contribution.    Treas.   Reg.
§25.2518-2(c)(4)(i).

(3) Joint   bank/brokerage   accounts:

(a) The   ability   to   disclaim   depends   on
relinquishment   of   control.     Treas.   Reg.
§25.2518-2(c)(4)(iii).

(b) If   the   contributing   spouse   retains   the
ability   to   control   the   transferred   funds,
the   gift   is   completed   at   death.    The
non-contributing   spouse   could   disclaim
funds   on   the   death   of   the   first   spouse.

3. Credit   Shelter   Trust   (and   Variations).

a) Some   clients   prefer   not   to   rely   on   the   surviving
spouse   to   execute   a   disclaimer   for   estate   tax   planning
purposes.    Instead,   they   may   want   to   establish   an
irrevocable   Credit   Shelter   Trust   to   be   funded   with   the
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first   $1,000,000   of   the   deceased   spouse’s   assets   (the  
Oregon   estate   tax   exemption   amount).    Some   clients   
prefer   to   fund   a   Credit   Shelter   Trust   with   the   federal   
estate   tax   exemption   amount.    The   clients   may   prefer  
to   use   a   marital   deduction   trust   for   any   assets   in   
excess   of   the   estate   tax   exemption   amount;   others   
prefer   to   distribute   those   assets   outright   to   the   
surviving   spouse.   

b) Some   clients   have   non-tax   reasons   for   creating   a
Credit   Shelter   Trust   (and   marital   deduction   trust,   to
the   extent   needed)   for   the   surviving   spouse.    Clients
who   have   children   from   previous   relationships   may
want   to   ensure   that   their   respective   shares   of   the   joint
trust   assets   are   preserved   for   their   respective
children,   to   the   extent   possible,   and   are   not   subject   to
changes   in   the   surviving   spouse’s   estate   plan.

c) The   Credit   Shelter   Trust   plan   (or   similar   tax   planning
approaches)   must   use   “Separate   Shares”   or   a
“Hybrid”   approach   to   establish   each   spouse’s   portion
of   the   joint   fund.    Any   trust   funded   on   the   death   of   the
first   spouse   should   be   funded   with   the   deceased
spouse’s   portion   of   the   joint   fund.    This   limits   any   risk
of   the   surviving   spouse   being   deemed   a   contributor   to
the   trusts   for   the   surviving   spouse’s   benefit   and   the
issues   discussed   in   Section   III.E.

4. The   clients   may   choose   to   give   the   deceased   spouse   a
general   power   of   appointment   over   ALL   the   joint   trust   assets.

a) For   those   who   are   interested   in   this   technique,   refer   to
Section   III.C.

(1) IRS   guidance   tells   us   that   giving   the   first
spouse   to   die   a   general   power   of   appointment
over   the   joint   fund   ensures   that   the   deceased
trustor   is   the   transferor   of   property   transferred
to   the   Credit   Shelter   Trust   and   therefore   there
are   no   2036   problems.
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(2) Giving   the   first   spouse   to   die   a   general   power
of   appointment   preserves   the   opportunity   to
claim   a   basis   step   up   on   the   entire   joint   fund.

(3) This   is   easy   to   do   and   we   sleep   better.    Right?

b) Some   clients   and   practitioners   may   not   be
comfortable   with   giving   the   first   spouse   to   die   a
general   power   of   appointment   that   is   really   complete
control   of   the   joint   trust   (or   joint   fund)   assets.

(1) What   if   the   deceased   spouse   exercised   the
general   power?    Suppose   that   on   Maude’s
death,   her   separate   counsel   produces   a   validly
exercised   general   power   of   appointment
appointing   all   joint   trust   assets   in   the   Flanders
Family   Joint   Trust   to   Seymour   Skinner.    What
is   Ned   to   do?

(2) I   am   tossing   and   turning   again...

D. Tax   Basis   Planning.

1. Consider   whether   to   grant   a   general   power   of   appointment
over   the   entire   trust   fund   to   the   first   spouse   to   die.    See
discussion   in   Sections   III.C,   V.C.4.

2. If   clients   want   to   direct   a   particular   asset   or   sum   to   a   Credit
Shelter   Trust   (rather   than   to   the   Survivor   Fund,   with   or
without   a   disclaimer   option),   consider:

a) Assets   in   a   traditional   Credit   Shelter   Trust   will   not
receive   a   second   basis   adjustment   at   the   surviving
spouse’s   death.

(1) If   the   Credit   Shelter   Trust   owns   an   interest   in
the   trustors’   primary   residence,   the   Credit
Shelter   Trust   will   not   qualify   for   the   capital   gain
exclusion   under   IRC   §121.

(2) For   this   reason,   the   clients   may   prefer   to   leave
the   primary   residence   to   the   Survivor   Fund.
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(a) The   surviving   spouse   may   have   the
opportunity   to   disclaim   the   inherited
portion   of   the   residence,   if   holding   the
property   in   the   Credit   Shelter   Trust   is
more   advantageous   than   preserving   the
ability   to   claim   the   IRC   §121   exclusion.

(b) The   surviving   spouse   will   have   his   or
her   own   $250,000   capital   gain   exclusion
for   any   portion   of   the   residence   held   in
the   Survivor   Fund.    IRC   §121(b)(1)

(c) If   100%   of   the   primary   residence   is   held
in   the   Survivor   Fund,   the   surviving
spouse   may   be   able   to   claim   a   $500,000
capital   gain   exclusion   if   he   or   she   sells
the   residence   within   two   years   of   the
first   spouse’s   death.    IRC   §121(b)(4).

b) Consider   drafting   a   Credit   Shelter   Trust   that   qualifies
for   the   QTIP   election.    Following   the   death   of   the   first
spouse,   the   trustee   can   decide   whether   a   second
basis   adjustment   at   the   surviving   spouse’s   death
would   be   more   advantageous   than   excluding   the
credit   shelter   property   from   the   surviving   spouse’s
gross   estate.

VI. FINAL   THOUGHTS:    WHEN   TO   USE   OR   AVOID   JOINT   TRUSTS

A. Estate   Tax   Considerations.

1. For   a   Non-Taxable   Estate

a) A   joint   trust   probably   makes   sense   for   a   married
couple   who   already   own   most   or   all   of   their   assets
jointly,   and   whose   combined   gross   estates   are
unlikely   to   exceed   $1,000,000.    Consider,   on   a
case-by-case   basis,   whether   and   to   what   extent   to
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include   protective   tax   planning   language   in   the   trust  
agreement.   

b) For   non-taxable   estates,   the   trust   agreement   could
provide   that   the   deceased   spouse's   share   is
distributed   outright   to   the   survivor’s   share.

(1) The   decedent’s   share   qualifies   for   the   unlimited
marital   deduction

(2) The   survivor’s   share   remains   revocable,   and
the   ultimate   disposition   of   trust   assets   is   in   the
survivor’s   hands.

(3) All   trust   assets   are   included   in   the   surviving
spouse’s   gross   estate   at   his   or   her   death.

2. For   Oregon-Taxable   Estates.

With   careful   planning   to   avoid   taxable   gifts   between
spouses,   estate   inclusion   of   Credit   Shelter   Trust   assets
under   IRC   §2036,   and   other   potential   pitfalls,   joint   trusts   can
be   appropriate   for   an   Oregon   resident   couple   with   assets
exceeding   $1,000,000.    See   Sections   II,   III.E.

3.  For   Estates   Exposed   to   Federal   Estate   Tax.

Proceed   with   caution   when   using   a   joint   trust   for   a   married
couple   whose   estates   are   likely   to   be   subject   to   federal
estate   tax.    The   increased   stakes   (and   scrutiny)   that
accompany   larger   estates   can   magnify   the   consequences   of
mistakes   in   joint   trust   planning   for   the   federally   taxable
estate.

B. Non-tax   Reasons   to   Avoid   Joint   Trusts.

1. Blended   Families.

Spouses   with   children   from   prior   relationships   probably   will
be   unwilling   to   reallocate   un-equal   trust   contributions   to   each
other.    Consider,   also,   the   complexity   of   drafting   different
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dispositive   plans   for   each   spouse’s   property   within   the   same  
trust   agreement.   

2. Spouses   who   Wish   to   Preserve   Separate   Property.

Spouses   with   marital   agreements   preserving   the   separate
property   status   of   their   assets   also   are   unlikely   to   want   to
allocate   un-equal   trust   contributions   equally   between
themselves.    These   clients   probably   will   be   better   served   by
separate   revocable   trusts.

3. Spouse   who   is   Not   a   U.S.   Citizen.

Joint   trusts   are   not   appropriate   when   one   spouse   is   not   a
U.S.   citizen   because   of   the   different   requirements   in
planning   for   the   marital   deduction   during   the   spouses’
lifetimes   and   at   death.    See   IRC   §2523(i)   (disallowing   the
unlimited   marital   deduction   for   gift   tax   purposes   when   gifts
are   made   to   a   non-citizen   spouse)   and   IRC   §2056(d)
(disallowing   the   unlimited   marital   deduction   for   estate   tax
purposes   when   gifts   are   made   to   a   non-citizen   spouse).

C. Other   Practical   Considerations.

1. Consider   preserving   the   community   property   status   of   assets
brought   to   Oregon   from   other   states.    See   Section   I.D.1.

2. Consider   the   clients’   ownership   of   existing   assets.    Do   the
clients   already   own   most   property   jointly,   or   do   they   tend   to
keep   their   assets   separate?    See   Sections   I.D.2   and   VI.B.2.

3. Consider   any   difficulties   or   disadvantages   of   re-titling   assets.
Some   clients   will   not   be   inclined   to   re-title   their   assets.    See
discussion   in   Section   II.D.6.

4. Consider   the   compatibility   of   clients’   wishes   and   plans.    If   the
spouses   have   different   beneficiaries   and   dispositive   plans   in
mind   for   their   separate   property,   it   may   be   more   efficient   to
draft   separate   revocable   trusts   for   each   of   them.
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D. So   far,   nothing   terrible   has   happened…     

Some   of   the   tax   risks   and   drafting   complexities   described   above   
can   be   daunting.    Joint   trusts   are   a   useful   tool   for   many   clients,   
however,   despite   these   hurdles.     

It’s   possible   that   we   haven’t   all   observed   100%   of   the   drafting   and   
funding   best   practices   at   all   times,   that   clients   have   made   mistakes   
in   administering   joint   trusts   during   their   lifetimes,   and   that   trustees   
have   made   mistakes   following   a   trustor’s   death.    Despite   the   
likelihood   that   technical   errors   have   occurred,   to   the   authors’   
knowledge,   the   IRS   has   not   contended   that     

- An   Oregon   resident   made   taxable   gifts   to   a   spouse   when   
contributing   an   un-equal   amount   to   a   joint   trust,   or   

- Credit   Shelter   Trust   assets   should   be   included   in   the   
surviving   spouse’s   gross   estate   under   IRC   §2036,   due   to   the   
presence   of   assets   originally   contributed   to   a   joint   trust   by   
the   surviving   spouse.   
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1

Situations that Need a New Strategy
• Business founders ready for retirement may want to ensure the 

continuity of the business operations and may want the mission of 
the business to continue as their legacy 

• A new business may want a structure that focuses on mission

• A family business may want to protect the business as it transitions 
to successor generations and avoid loss of family control if 
successor generations lose ownership (stock) due to divorce or 
other creditors
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2

Solution: Oregon Stewardship Trust
• Noncharitable, irrevocable purpose trust, with no beneficiaries
• Management and oversight provided through a trust stewardship 

committee 
• Trust purpose enforced through a trust enforcer
• Company can 

– focus on reinvestment in ongoing business operations  
– share profits and growth with selected stakeholders
– generate capital through preferred non-voting stock

• No need for liquidity – no owners who want to sell stock
• Trust structure protects mission (purpose) indefinitely
• Trust instrument can provide specific terms, flexibility

3

Key Features: Stewardship Trust (perpetual purpose trust)
• Designed to hold company ownership for the long-term.

• As the majority owner, the Trust does not expect to extract a profit, nor is its goal to maximize its stock value 
in preparation for an “exit” since the trust intends to hold the company stock into perpetuity. Thus, eliminates  
the need to have ongoing energy spent on finding vehicles for liquidity “exit” for past owners.

• Instead, the Trust directs the company leadership to reinvest the profits to keep the business healthy and 
viable, while focusing on serving its mission and stakeholder community.
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4

The Sustainable Food + Agriculture 
Perpetual Purpose Trust (SFAPPT)

The trust holds 100% of common stock in 
perpetuity with “no exit.” The trust is a 
“steward-owner” that ensures continuity of 
operations to purpose.

Owns and controls

c-corp Oregon Benefit Company

Stewardship Trust Ownership of Operating Company

5

The Sustainable Food + Agriculture 
Perpetual Purpose Trust (SFTPPT)

Non-voting 
Preferred 

Shareholders

Profits reinvested in company & stakeholders: 
Employees, farmers, community allies, customers

OGC investors receive
annual dividend/profit 

sharing but have no voting 
rights and no rights to sell 

the company

Company provides minimal
budget to administer trust

Income Flows: Profits Serve 
Purpose
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6

Distributions to Trust and Tax Impact
• Structure is not tax advantaged;  distributions from company 

to trust are taxed at highest individual rate
• Profits of business no longer dedicated solely to stockholder 

dividends, but available to share with other stakeholders:  
– Extra profit sharing for employees
– Premiums for producers
– Discounts for customers

• Additional benefits need to be business expenses (deductible 
to the operating company)

• Contractual obligations for payment must be “market” 

7

Trust

Preferred 
Shareholders 

(private 
placement mission 
aligned investors)

Stakeholders: 
Employees, farmers, 

customers, 
community allies

Institutional 
Loan (RSF Social 

Finance)

Minority 
Common 

Stock (exiting 
shareholders 

founding 
farmers & 

employees)

Financing Flows During the OGC Conversion Process to Trust Ownership, 2018 - 2021

Buy Back Shares

Acquires 
shares and  
eventually 
holds 100% 

common 
stock

Obtain, then
pay down

Non-voting investors receive
annual dividend (~ 5-8% target)

Share rewards

May invest profit share 
in preferred stock
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8

GOVERNANCE AND OWNERSHIP
OF ORGANICALLY GROWN COMPANY

Power to remove 
and replace

Stakeholder
representative

Stakeholder
representative

Stakeholder 
representative

majority  ownership & 
VOTING CONTROL

Trust Stewardship 
Committee Trustee Trust Enforcer

Sustainable Food 
and Agriculture 

Perpetual 
Purpose Trust

Organically 
Grown Company

Board of 
Directors

Customers Producers Employees

Non-Voting 
Preferred 
Stockholders

Community

9

Oregon Trust Code
Oregon’s statute on purpose trusts created two problems for a stewardship trust:

130.190 UTC 409. Noncharitable trust without ascertainable beneficiary. Except as otherwise 
provided in ORS 130.185 or by another statute:

(1) A trust may be created for a noncharitable purpose without a definite or definitely 
ascertainable beneficiary or for a noncharitable but otherwise valid purpose to be selected by the 
trustee. The trust may not be enforced for more than 90 years.

(2) A trust authorized by this section may be enforced by a person appointed in the terms of 
the trust or, if a person is not appointed in the terms of the trust, by a person appointed by the 
court.

(3) Property of a trust authorized by this section may be applied only to its intended use, 
except to the extent the court determines that the value of the trust property exceeds the 
amount required for the intended use. Trust property not required for the intended use must be 
distributed to those persons designated in the trust. In the absence of a designation, the property 
shall be distributed to the settlor if the settlor is living when the distribution is made, or to the 
settlor’s successors in interest if the settlor is not living when the distribution is made. 
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10

Oregon Trust Code
130.193. Stewardship trust. 
May be created for a business purpose, without a beneficiary, and may seek economic and 
noneconomic benefits

Trust enforcer 
Enforces the purpose and terms of the trust
Exercises authority as a fiduciary
Not a beneficiary but has the rights of a qualified beneficiary (entitled to notice)

Trust stewardship committee 
At least three persons 
Exercises authority as fiduciary
Vacancy filled: (1) as provided in terms of trust, (2) by unanimous agreement of trust 
enforcers, or (3) by court
Action by majority vote unless terms of trust provide otherwise

11

130.193 Stewardship trust.
Trust stewardship committee has the power, after notice to trust enforcers, to:

Remove trustee and appoint successor
Remove trust enforcer
Remove member of TSC by unanimous vote
Direct distributions from trust
Exercise all rights of trustee, including the right to vote stock

TSC must send annual report to trustee and trust enforcer and keep both reasonably informed

Trustee shall act in accordance with directions from TSC (directed trust)

TSC and trust enforcers, acting unanimously, may modify or terminate the trust
On termination, trustee distributes property as terms of trust provide or as court determines to be 
consistent with purposes of trust

Terms of trust must provide for longer period or perpetuity for trust to last longer than 90 years



Chapter 4—Presentation Slides: Stewardship Trusts as a Tool for Business Planning and Succession

 4–7Advanced Estate Planning 2020

12

GOVERNANCE AND OWNERSHIP STRUCTURE

Power to remove 
and replace

Stakeholder
representative

Stakeholder
representative

Stakeholder 
representative

majority  ownership & 
VOTING CONTROL

Trust Stewardship 
Committee Trustee Trust Enforcer

Oregon 
Stewardship

Trust

Business – probably 
organized as a 

corporation 

Board of 
Directors

Customers Producers Employees

Non-Voting 
Preferred 
Stockholders

Community

13

Articles on Stewardship Trusts
• Susan N. Gary, The Oregon Stewardship Trust: A New Type of Purpose 

Trust that Enables Steward-Ownership of a Business, 88 Univ. of 
Cincinnati L. Rev. 707 (2019) (symposium on The Business Uses of 
Trusts) (SSRN: http://ssrn.com/abstract=3426845).

• Susan N. Gary, The Need for a New Type of Purpose Trust, the 
Stewardship Trust, 45 ACTEC Law J. 701 (2019).

Questions: sgary@uoregon.edu
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• Other estate planning documents 
can be executed electronically

• Uniform Electronic Transactions 
Act excepts wills and testamentary 
trusts

• Millennials and others assume they 
can execute an E-will

• Company sponsored bills
• Cases have raised questions

Are E-Wills Statutes Necessary?

15

• Samsung Galaxy tablet

• Castro dictated will to brother 
who wrote on tablet with a stylus 

• Castro and two witnesses signed 
on the tablet, using the stylus

• Issue was whether this was a 
“writing”

Est. of Javier Castro (Ohio 2013)
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16

• Horton wrote a “Last Note” on his 
phone, providing instructions about 
distributing his property

• Horton left a journal with 
instructions about accessing the Last 
Note

• Horton then committed suicide
• Court applied harmless error statute

Estate of Horton (Mich. 2018)

17

• Earlier statute adopted in 2001 -
not used much 

• Self-proving affidavit executed 
remotely requires a qualified 
custodian to maintain custody

• Treats a testator as being virtually 
in Nevada – does not require 
physical presence in Nevada

Nevada - 2017
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18

• Witnesses must be physically 
present with testator

• To be self-proving, E-will must be 
electronically notarized and a 
qualified custodian must maintain 
custody

Arizona (2018)

19

• Witnesses must be physically 
present

• E-will must be held by testator, 
attorney, named PR, distributee, 
or custodian as defined in the stat.

• E-will recognized as valid only if  
T physically present or domiciled 
in state where E-will executed

Indiana (2018)
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20

• Witnesses need not be physically 
present unless T is “vulnerable 
adult”

• E-will can be self-proving using 
online notary if E-will stored by 
“qualified custodian” who must be 
resident or domiciliary of FL or 
business with principal place of 
business in FL and meet 
requirements

Florida (2019)

21

• Allow a T to execute a will 
electronically 

• Maintain safeguards for T 
(concerns about capacity and 
undue influence)

• Create requirements that don’t 
require court hearing for validity

• Do not put a company’s business 
model in the statute

Goals of the E-Wills Act
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22

• Evidentiary function
– Online notarization process may 

improve evidence – tamper-evident
• Channeling function
• Cautionary – Ritual function
– Show that T has thought about it          

(E-will may be better than 
holograph)

• Protective function
– Witness requirement retained

Will Formalities

23

• Signer and notary can be in same 
place physically but can be 
remote

• Notary must use audio-video 
technology and keep a record of 
the process

• Notary must identify signer using 
two forms of identification

• Process locks the document 

Remote Online Notarization-
RULONA
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24

• A state can allow an E-will to be 
executed using electronic presence 
but not permit the will to be self-
proving if presence is electronic

• Electronic presence allows 
accommodations using other law

Electronic Presence

25

• An E-will is a will for purposes of 
the state’s other law for wills
– Capacity
– Intent to create a will
– Undue influence
– Duress
– Fraud

State’s Wills Law Applies
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26

• Committee’s concerns:
– Not forcing a state to allow E-wills
– Not invalidating a will executed by a 

T who moves to another state
• Decision
– State must recognize will as valid if 

T resides in, is domiciled in, or is 
physically present in the state that 
authorizes the E-will

Choice of Law

27

• A writing readable as text at the 
time signed (not audio or video)

• Witnesses must see T sign or hear 
T acknowledge signature (follow 
state’s wills law on “line of sight”)

• State may permit electronic 
presence or require physical 
presence for witnesses

• State can allow notarization in lieu 
of witnesses

Requirements
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28

• Court can excuse defect in 
execution formalities

• Clear and convincing evidence and 
court determination required

• Eleven states, including Oregon, 
have adopted

• May be particularly useful for      
E-wills

Harmless Error

29

• Subsequent will
– Email saying “I revoke my will” is an 

attempt to revoke by subsequent will 
• Physical act on the will
– Intent to revoke shown by 

preponderance of the evidence
– Physical act on one copy is enough
– Hitting delete button is a physical act 

if evidence of intent

Revocation
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30

• If T and Ws all in same place, any 
electronic notarization will do

• If someone is remote, “remote 
online notarization” under 
RULONA or a similar statute

• Affidavit must be made at time of 
execution, not later

Self-Proving Affidavit

31

• An E-will is valid even if executed 
before the effective date of the Act

• If it meets the requirements of the 
Act

• And the testator dies on or after 
the effective date

Validity if E-Wills Act Enacted
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32

• Uniformlaws.org – Electronic Wills Act with 
Comments

• Susan N. Gary, The Electronic Wills Act: Facing 
the Inevitable,  Real Prop., Tr. & Estate Journal 
(forthcoming 2020). SSRN: 
https://papers.ssrn.com/sol3/papers.cfm?abstra
ct_id=3707246

• Oregon Law Commission Probate 
Modernization Work Group, Reporter Susan 
Gary, sgary@uoregon.edu

More Information



Chapter 4—Presentation Slides: Stewardship Trusts as a Tool for Business Planning and Succession

 4–18Advanced Estate Planning 2020



Chapter 5

Presentation Slides: Resolving Tax Compliance 
and Collection Matters for the Estate

Jessica McConnell
Samuels Yoelin Kantor LLP

Portland, Oregon



Chapter 5—Presentation Slides: Resolving Tax Compliance and Collection Matters for the Estate

 5–iiAdvanced Estate Planning 2020



Chapter 5—Presentation Slides: Resolving Tax Compliance and Collection Matters for the Estate

 5–1Advanced Estate Planning 2020

Resolving Tax Compliance 
and Collection Matters for 
the Estates

Jessica L. McConnell
jmcconnell@samuelslaw.com
Direct Dial: (503) 467-0836

Overview of Tax Matters for 
Trusts and Estates
 Fiduciary duties
 Tax compliance matters
 Tax collection and protection from 

personal liability
 Penalty abatements
 Tax liens
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General Guidance

 IRS Publication 559 (2019) – Overview of 
all personal representatives 
responsibilities for tax matters

 Personal Representative – Executor, 
Administrator, or anyone in charge of 
decedent’s property. 

Fiduciary Tax Duties

 Obtain Employer Identification Number
 Notify taxing authorities of fiduciary 

relationship 
 File all necessary tax returns and forms
 Pay taxes owed by decedent and the 

estate
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Employer Identification Number

 Decedent’s social security number ceases 
to be effective upon death

 Estate is a separate entity and needs a 
separate identification number

 Recommend obtaining EIN online at IRS 
website
 Fax and mail submission – unreasonable delays

Notify Taxing Authorities
 IRS Form 56: Notice Concerning Fiduciary 

Relationship
 Notifies IRS of assumption of decedent’s powers, 

rights, duties, and privileges
 Submit after receipt of death certificate, EIN, and 

court appointment (if needed)
Must include authoritative documents 
 Used to notify termination of relationship

 ODR – No separate notice required
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Notify Taxing Authorities
 New Power of Attorney 

 Decedent's previously executed POAs void upon 
death

 IRS Form 2848 - Power of Attorney
 Submit after Form 56
 Prepare one with decedent’s SSN and one with estate’s EIN 

both signed by Pers. Rep. 
ODR Form 150-800-005 – Power of Attorney

 Attach document granting authority

Required Tax Returns
 Personal Income Tax Returns

 IRS Form 1040 and ODR Form 40

 Estate Income Tax Returns
 IRS Form 1041 and ODR Form OR-41

 Estate Tax Returns 
 IRS Form 706 - Estates in excess of $11.58M
 ODR Form OR-706 - Estates in excess of $1M

 Penalties for late filed returns
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Payment of Taxes
 Taxes are priority debt above all other 

unsecured creditors - 31 USC §
3713(a)(1)(B)

 Insolvent estates – taxes must be paid to 
the extent of assets

 PR personal liability for failure to pay taxes

Compliance – Unfiled Tax 
Returns
 Fiduciary duty to file ALL required tax 

returns.
 Due diligence
Review financial records, tax notices, etc.
Call IRS and obtain account transcripts

 6 year look back period or longer if 
information is readily available



Chapter 5—Presentation Slides: Resolving Tax Compliance and Collection Matters for the Estate

 5–6Advanced Estate Planning 2020

Compliance – Unfiled Tax 
Returns
 Reconstructing records for tax return Prep
 IRS wage and income transcripts
Order bank statements
Deductions - gather third-party records, credit 

card statements, calendars, etc.
 Attach a disclosure statement

Example Disclosure Statement
DISCLOSURE OF CAVEATS WITH TAX RETURN
Tax Year _____
Taxpayer Name (Deceased), SSN: ___-__-____
This return is being prepared by the Personal Representative (“PR”) of 
the decedent. The PR was unable to locate decedent’s original financial 
records needed to complete the returns and has made a good faith 
effort to gather information from third parties.
This return was prepared using the IRS’ Wage and Income Transcripts, 
bank statements and available third party records. The enclosed return 
was prepared in good faith and constitutes the PR’s “best effort” at 
accurately reporting and computing the decedent’s tax liability. 
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Tax Determination
 Request for prompt assessment 

 IRS Form 4810 – Request for Prompt Assessment
ODR Form OR-DECD-TAX – Final Tax and 

Discharge of a Decedent’s Estate
 Reduces assessment period from 36 to 18 months
 Does not apply to failure to report 25% of gross 

income, fraudulent returns, estate tax returns, no 
returns filed and where IRS issued notice of change 
(Oregon only). 

May protect PR from personal liability with no 
knowledge.

Relief from Personal Liability
 Request discharge from personal liability

 IRS – Form 5495
 Applies to decedent’s income, gift, and estate taxes
 IRS’ response due within 9 months

 If amount due is paid, PR discharged of personal liability for all future 
deficiencies.

 If no response, PR is discharges of personal liability

 IRS may still assess deficiencies for property still in 
possession of PR.

ODR – Form OR-706-DISC
 Applies only to estate tax liability and response due within 18 

months
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Navigating Tax Collection
 Collection actions may continue but is 

discouraged
 IRS communications

 Tax notices addressed to decedent or decedent’s 
business

 Form 10492 – Notice of Federal Taxes Due
 Form 4490 – Proof of Claim 
 Form 2373 – Statement of IRS Taxes Due as an 

Administrative Expense

Navigating Tax Collection
 Request collection hold
 Offer transparency
 Confirm accuracy of liability and assess 

relief options
 Innocent spouse claim
 Audit reconsideration request
 Appeals
 Penalty abatements
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Penalty Abatements
 Written request and explanation of 

circumstances
 Inexpensive way to reduce estate liability

 IRS penalties - failure to file, failure to pay, and accuracy 
penalties can increase liability by at least 30%

 ODR penalties – failure to file 3 consecutive years is 100% 
penalty plus additional penalties

 Timeline – 6 to 9 months for review

Insolvent Estate Considerations
 Balance sheet test 
 Transferee liability

 IRS may assert transferee liability against recipient of 
assets from an insolvent estate

 IRS claims not barred for failure to file POC 
ODR claims are barred without timely POC

 PR personal liability
 Pays other debts prior to taxes
 Distributes assets prior to payment of taxes
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Insolvent Estate Considerations
 Courts have held certain claims may be 

paid before tax debt
Administrative expenses (court costs, 

professional compensation, expenses 
incurred to collect and preserve assets)

Funeral expenses
Homestead or family allowances

 Expenses will be highly scrutinized

Tax Liens
 Notice of Federal Tax Lien recorded prior 

to death will maintain its priority
 Tax lien will remain attached to property if 

distributed
 IRS may in its discretion allow payment of 

reasonable administrative expenses 
before satisfaction of the tax lien
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Tax Liens
 Lien discharge request
Discharges tax lien as to specific property to 

facilitate pending sale
Taxing authority will demand payment of its 

interest in property prior to approval
45-60 day process
Requires updated title report, appraisal, and 

estimated closing statement. 

QUESTIONS?

jmcconnell@samuelslaw.com

Direct Dial: (503) 467-0836
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TAX IMPLICATIONS OF HAVING 
NON-U.S. CITIZEN/DOMICILED

COUNTRIES WITH OR WITHOUT 
ESTATE/INHERITANCE TAX REGIME

CCOOUUNNTTRRYY TTAAXX

Japan 55%
South Korea 50%
France 45%
United Kingdom 40%
United States 40%
Spain 34%
Ireland 33%
Belgium 30%
Germany 30%

COUNTRY TAX
Australia 0%
Canada 0%
New Zealand 0%
Norway 0%
Sweden 0%
China 0%
Hong Kong 0%
Singapore 0%
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LIFETIME EXCLUSION AMOUNT 
& TREATY RELIEF

$60,000(!) compared to over $11 million for U.S. 
citizen/domiciliary

OR

Certain treaties provide for U.S. estate tax 
reduction that is linked to the ratio of:
[Value of U.S. situs assets/Value of worldwide assets]

• Real property located in the U.S.
• Tangible property located in the U.S.
• Shares issued by U.S. domestic 

corporations
• Debt obligations of U.S. persons
• Partnership interests?

U.S. SITUS ASSETS
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WAYS TO MITIGATE 
U.S. ESTATE TAX EXPOSURE

1. Changing situs of assets 

2. Gifting U.S. situs assets
• Limited to gifts of tangible property 

located in the U.S.
• Shares issued by U.S. domestic corporations

• Debt obligations of U.S. persons

• Cash?

• Annual exclusion
• $15,000 per donee

• $157,000 (2020) for noncitizen spouse 

United States

Non-U.S. Investor

PERSONAL OWNERSHIP

Non-U.S. Investor

NON-U.S. CORPORATE OWNERSHIP

Non-U.S. Corporation

Non-U.S. Investor

TIERED CORPORATE OWNERSHIP

Non-U.S. Corporation

U.S. C Corporation 
(USRPI)

Estate Tax
Gift Tax
U.S. Withholding Tax

Applicable
Applicable
Applicable (FIRPTA-§1445, FDAP-§1441) 

Not Applicable
Not Applicable
Applicable (FIRPTA-§1445, FDAP-§1442) 

Not Applicable
Not Applicable
Not Applicable (USRPHC trap)

CHANGING S ITUS – CORPORATE/PASS -THRU STRUCTURES
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GP Co.

United States

Non-U.S. Investor

PERSONAL OWNERSHIP

Non-U.S. Investor

NON-U.S. PASS-THRU OWNERSHIP

Non-U.S. LP

Non-U.S. Investor

RELIEF FROM FIRPTA WITHHOLDING

Estate Tax

Gift Tax

U.S. Withholding Tax

Applicable

Applicable

Applicable (FIRPTA-§1445, FDAP-§1441) 

Not Clear (CTB election available)

Not Likely (CTB election available)

Applicable (Both FIRPTA & S.1446 
partnership WH)

Not Clear (CTB election available)

Not Likely (CTB election available)

Applicable (§1446 partnership, 
FDAP- §1441)

Non-U.S. LP

U.S. LP

GP Co.

GP Co.

IMMIGRATION TO U.S. 

• Post-immigration asset sales 
• Entire gain subject to U.S. income tax in 

general (no basis step-up upon immigration)

• Asset contribution to foreign eligible entity 
followed by U.S. entity classification election 
to cause step-up in basis.
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IMMIGRATION TO U.S. 
(CONTINUED)

• Other potential planning points
• Controlled Foreign Corporation (CFC – IRS Form 

5471)

• Passive Foreign Investment Company (PFIC – IRS 
Form 8621)

• Issues related to foreign tax advantaged plans 
(IRS Form 3520/3520-A)

IMMIGRATION TO U.S. (CONTINUED)

• Other IRS information returns 
• FBAR (FinCEN Form 114)

• 8938 (Statement of Foreign Financial Assets)

• 8833 (Treaty-based Return Position Disclosure)

• 8865 (Return of U.S. Persons With Respect to Certain Foreign Partnerships)

• 8858 (Information Return of U.S. Persons With Respect to Foreign Disregarded 

Entities)

• 926 (Return by a U.S. Transferor of Property to a Foreign Corporation)

• Various voluntary submission procedures
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TAX IMPLICATIONS OF HAVING 
U.S. EXPATRIATES

COUNTRIES WITH OR WITHOUT 
ESTATE/INHERITANCE TAX REGIME

CCOOUUNNTTRRYY TTAAXX

Japan 55%
South Korea 50%
France 45%
United Kingdom 40%
United States 40%
Spain 34%
Ireland 33%
Belgium 30%
Germany 30%

COUNTRY TAX
Australia 0%
Canada 0%
New Zealand 0%
Norway 0%
Sweden 0%
China 0%
Hong Kong 0%
Singapore 0%
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DOUBLE TAXATION RELIEF THRU
FOREIGN TAX CREDIT

• Creditable tax generally limited to estate/inheritance taxes 
paid to a foreign country/state 

• U.S. credit limited to lesser of:
• (a) The amount of the foreign estate tax attributable to the assets 

situated in that foreign country, OR

• (b) The amount of the U.S. federal estate tax attributable to the assets 
situated in the foreign country

• Certification requirement - IRS Form 706-CE 

NONCITIZEN 
SPOUSE

• Unlimited marital deduction not 
available for noncitizen spouse 
• Annual gifting limited to $157,000 (2020)

• QDOT (Qualified Domestic Trust)

• Defers the timing of US estate tax to death 
of surviving noncitizen spouse

• Effectiveness varies depending on each case 
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OTHER POTENTIAL 
ISSUES

• Local tax treatment of U.S. tax 
advantaged plans  

• U.S. tax treatment of local tax 
advantaged plans 

EXPATRIATION TAX 
UNDER IRC SECTION 877A
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EXPATRIATION TAX UNDER 
IRC SECTION 877

• Departure/exit tax imposed on built-in gain (deemed sale tax regime)

• Applicable only to “Covered Expatriates” 

• Average annual net income tax liability for 5 preceding years of more than 
$171,000 (2020),

• Net worth of $2 million or more on the expatriation date, OR 

• Failure to file IRS Form 8854 to certify full compliance with federal tax 
obligations for 5 preceding years.

EXPATRIATION TAX UNDER 
IRC SECTION 877A

• Deemed sale tax regime 

• Excepted property

• Gain = FMV – Basis (adjusted at the time of U.S. immigration for LTRs) 
(exception – USRPI, etc.)

• Statutory exclusion of $737,000 (2020) to be applied to gain 
properties

• Capital gain/loss retains its character and reported on 1040

• IRS Form 8854 (Initial and Annual Expatriation Statement) 
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EXPATRIATION TAX UNDER 
IRC SECTION 877A

• IRC §2801 inheritance tax?

• Imposition of U.S. federal tax on certain U.S. citizen or domiciliary

• Gifts/bequests from a “Covered Expatriate” (in excess of the annual 

gift exclusion)

• Highest estate/gift tax rate to be applied 

FOREIGN TRUSTS INVOLVING 
U.S. CITIZENS/RESIDENTS
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U.S. ENTITY 
CLASSIFICATION

• It is classified as a trust in the 
foreign country

• Is it really a foreign trust for U.S. 
tax purposes?

WITH A U.S. BENEFICIARY

• Accumulation Distribution Regime 
(Throwback Rule)

• Foreign Nongrantor Trust Beneficiary Statement
• 3520 Filing Required

TRUST

1. Trust or Business Entity?
(§301.7701-2 & -4)

2. U.S. or Foreign?
• Court test
• Control test ((§301.7701-7)

3. Foreign Grantor or Foreign Nongrantor? (§671 thru 679)

Foreign 
Nongrantor 

Trust

FOREIGN

NONGRANTOR

Entity Classification Election

U.S. 
Domestic 

Trust

Foreign 
Grantor Trust

U.S. Person

Disregarded
3520-A Filing Required

BUSINESS ENTITY

U.S.

GRANTOR

“Foreign”
Trust

Business Entity
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FOREIGN TRUSTS

• Foreign grantor trust 
• IRS reporting exemption under Revenue Procedure 

2020-17

• Foreign nongrantor trust 
• Accumulation distribution regime (IRS Form 4970)
• Foreign nongrantor trust beneficiary statement

• Issues with certain assets held in foreign trusts 
(PFIC/CFC) 

• Distributions from foreign trusts/estates, gifts 
from foreign persons (IRS Form 3520)

U.S. DOMESTIC TRUSTS/ESTATES 
INVOLVING NON-U.S. 

BENEFICIARIES
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U.S. TRUSTS/ESTATES WITH 
NON-U.S. BENEFICIARIES

• U.S. domestic estate vs. foreign estate for income tax 
purposes

• U.S. income tax withholding implications 

• FDAP 30% withholding or treaty reduced rates (IRS 
Form W-8BEN)

• Annual filing of IRS Form 1042-S

• Depositing federal tax withheld on time

M A S A  YA M A G U C H I ,  C PA

Perkins & Company
International Tax

myamaguchi@perkinsaccounting.com

LET’S CONNECT
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THANK YOU
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Tax Consequences of Trust and Estate Litigation and Settlement Agreements 
 

 The tax consequences of trust modifications, litigation awards, and 
settlement agreements in estate and trust matters have been the subject of many 
litigated cases in the federal courts.  The tax consequences of will contest 
settlements have been described as early as 1938 as “irritatingly elusive of 
definition.”  Paul, “Tax Status of Will Contestants,” Selected Studies in Federal 
Taxation (2d Series), pp. 305, 328. 
 
 The parties interested in a probate estate are permitted to agree to distribute 
the estate in a manner that is contrary to the will or contrary to the intestacy 
statutes, if the court approves that agreement.  ORS 116.113(3).  That statute is a 
very useful tool, in situations varying from small items such as the disposition of 
the decedent’s motor vehicle to major changes to the dispositive plan.  Other 
changes can be carried out through a will contest or other causes of action.  But all 
of those changes need to take into account the tax consequences of such changes. 
 
 Similarly, the Oregon Uniform Trust Code permits trusts to be modified, 
terminated, reformed, divided, or merged, either judicially or otherwise.  See ORS 
130.200 through 130.230.  Although the Oregon Uniform Trust Code permits those 
various ways of modifying trusts, those provisions do not alter the tax 
consequences of such modifications, as noted in the official comments to ORS 
130.225. 
 
Examples of Modifications and Settlements 
 
 Here are some examples of situations that might invoke the tax rules 
discussed in this paper: 
 

1.  The family of a decedent decides that they would like to divide up his 
estate in a manner that is different than that provided for in his will, and 
they ask the probate court to approve that division. 

2. The beneficiaries of a trust decide to modify a trust by agreeing on a 
nonjudicial settlement agreement that carries out certain modifications to 
the trust. 

3. A family decides to obtain a judicial order modifying a trust in order to 
improve the estate tax consequences of the trust, or to improve the 
income tax consequences. 
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4. A petitioner files a will contest, and the matter is settled by changing the 
manner in which the estate will be distributed, and the probate court 
approves that settlement. 

 
These are just a few examples.  All of these involve changing the beneficial 

interests in a will or a trust.  As a result, all of these involve economic benefits 
shifting from one person to another.  The central question is whether such changes 
will be honored by the tax authorities, and whether those changes will have gift tax 
consequences, estate tax consequences, and/or income tax consequences.   
 

In some cases, the parties who made the changes are seeking certain tax 
consequences which they view as more favorable than the tax consequences that 
existed before the changes.  In other cases, the parties may be contending that the 
changes have no tax consequences whatsoever, or the parties might not be aware of 
the tax consequences. 

 
 A transaction that does not appear to be a gift, or was not intended to be a 
gift, can nevertheless be treated as a gift, because §2511 defines gits as both direct 
and indirect.  Note that the gift tax consequences of a settlement might be minimal 
or nonexistent, since Oregon does not have a gift tax, and the federal gift tax 
exemption is extremely high.  §2505.  As a result, in many cases the parties will 
not care what the gift tax consequences might be.  But the parties nevertheless need 
to be advised about the tax consequences, and they need to be advised whether a 
gift tax return needs to be filed. 
 

In any event, the question becomes what those tax consequences might be. 
 
The Need for a Bona Fide Dispute 
 

The first question is whether the settlement is a legitimate settlement of a 
bona fide dispute.  If not, then it is not a settlement, but instead is merely a shifting 
of economic interests among the parties that should be viewed as a gift or as a form 
of income.  Once that decision is made, then the next question (discussed later in 
this paper) is how the legitimate settlement should be treated for tax purposes. 
 
 The tax consequences of a settlement agreement are oftentimes entirely 
unintended.  For example, two siblings who are to receive an estate in equal shares 
under the terms of a will might agree pursuant to ORS 116.113(3) to divide the 
estate unequally.  In that event, one sibling will most likely be deemed to have 
made a gift to the other sibling, with resulting gift tax consequences.  In fact, the 
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statute itself seems to support that result, because it expressly provides that a 
general judgment of final distribution issued by the court pursuant to such an 
agreement “operates as a transfer of the property between those persons.”  
However, in some cases, circumstances might eliminate those tax consequences.  
For example, if a bona fide dispute exists between the beneficiaries, and the 
agreement is intended to resolve that dispute, then the resulting transfer will not 
constitute a gift, but instead will constitute a settlement amount in satisfaction of 
the dispute.  In such a situation, the settlement agreement should recite the nature 
of the dispute and the fact that the altered division of the property is intended to 
resolve that dispute.  For somewhat greater certainty that the result will be honored 
by the IRS, the aggrieved beneficiary should consider first filing a will contest, a 
petition for instructions, an objection to the final account, or some other 
appropriate pleading to lend greater credence to the notion that a bona fide dispute 
exists.  However, neither the IRS nor the courts will respect a settlement based on 
“friendly” litigation where no bona fide dispute is present.  For example, in 
Grossman v. Campbell, 368 F.2d 206, 18 AFTR2d 6251 (5th Cir. 1966), the court 
held that a settlement agreement had been reached in a situation where no real 
dispute existed, and thus the settlement would be ignored for estate tax purposes.  
The Ninth Circuit reached a similar result in Commissioner v. Vease, 314 F.2d 79, 
11 AFTR2d 1800 (9th Cir. 1963), rev’g. 35 T.C. 1184 (1961).  In that case, the 
court concluded that a settlement agreement had not resulted from a bona fide will 
contest, but instead had resulted from “nothing more than a voluntary 
rearrangement of property interests acquired under an admittedly valid will.”  See 
also Wolfsen v. Smyth, 223 F.2d 111 (9th Cir. 1955); Bath v. Commissioner, T.C. 
Memo 1975-102.  Other examples of settlements that were disregarded for tax 
purposes include Aronson v. Commissioner, T.C. Memo 2003-189; Brandon v. 
Commissioner, 86 T.C. 327 (1986), rev’d on other grounds, 828 F.2d 493 (8th Cir. 
1987), on remand 91 T.C. 829 (1988); Simpson v. Commissioner, T.C. Memo 
1994-259; CCA 201651013.  See also Rev. Rul. 89-31, 1989-1 C.B. 277 and PLR 
9308032. 

 In a case originating in Oregon, the taxpayer estate obtained an order from 
the local probate court pursuant to friendly litigation, but the order was disregarded 
by the IRS, the U.S. Tax Court, and the Ninth Circuit Court of Appeals, and 
penalties were imposed.  Dieringer v. Commissioner, 917 F.3d 1135, 123 AFTR 2d 
2019-1020 (9th Cir. 2019), affirming 146 TC 117 (2016). 
 
 [Keep in mind that if a court order is obtained, oftentimes the most valuable 
element of that order is not the signature of the judge.  The most important element 
is often the fact that all interested parties were given notice of the proposed order 
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and an opportunity to object, and none of them objected.  As a result, they are 
bound by the result.  If an interested party had not been given notice, then the 
signature of the judge would be of little value.] 
 

In CCA 201651013, the IRS disregarded a state court modification of a trust.  
The ruling was protested by the recipient taxpayer, but the IRS declined to change 
their position, and issued CCA 201747005, which reaffirmed the IRS position and 
contains an excellent summary of the applicable cases and rulings regarding 
judicial modifications. 
 
 The Service has occasionally approved trust modifications, and given effect 
to the modified provisions, when a mistake occurred in the original drafting.  See 
PLR 202009012 and ORS 130.220. 
 

Sometimes inaction can be treated as a gift.  In Revenue Ruling 1984-105, 
the Internal Revenue Service ruled that the failure of a beneficiary to object to a 
final accounting in a probate constituted a gift, since the accounting had 
erroneously underfunded a bequest.  See also Rev. Rul. 86-39, 1986-1 CB 300;  
PLR 9308032. 
 
 For an excellent discussion in a case where the Tax Court found that the 
settlement of a family dispute did not result in a gift, even though the settlement 
resulted in the transfer of assets from a father to his children, see Redstone v. 
Commissioner, 145 T.C. 259 (2015).  In that case, the court found that the transfer 
resulted from the settlement of a bona fide dispute in the ordinary course of 
business after adversarial negotiations, at arm’s length and free of any donative 
intent.  The court noted that transactions between family members are usually 
scrutinized and found to be gifts, but in this case no donative intent was found.  
Although a donative intent is not a prerequisite to a gift, a “donative intent will be 
found to be lacking when a transfer is not actuated by love and affection or other 
motives which normally prompt the making of a gift.”  As a result, the court found 
the transfer to have been made in the ordinary course of business for full 
consideration under §2512(b); the consideration was the settlement of a bona fide 
dispute.  In most cases of transfers between family members, a gift is presumed, 
and the Service will scrutinize any attempt to not treat the transfer as a gift.  In 
Dynamo Holdings Ltd. Partnership v. Commissioner, TC Memo 2018-61, the Tax 
Court stated: “We apply special scrutiny to intrafamily transfers and transactions 
between entities in the same corporate family or with shared ownership. Transfers 
between family members are presumed to be gifts.” 
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Deductibility of Payments Made Pursuant to a Settlement 
 
 Just as the Service will scrutinize a settlement to determine whether a gift 
has taken place, the Service will also scrutinize settlements to determine whether 
payments made pursuant to the settlement are deductible, either as a claim, a 
marital bequest, or on other grounds.  Under Proposed Regulation §20.2053-
1(b)(3) (REG-143316-03, 72 F.R. 20080-20087, April 23, 2007), payments made 
pursuant to a settlement will be deductible only if the matter involved an 
enforceable claim, a bona fide dispute, an actual contest, arm’s length negotiations, 
and the settlement is within the range of reasonable outcomes consistent with local 
law.  That requirement of being within a range of reasonable outcomes was 
omitted from the final regulations, which merely require that a settlement of an 
unenforceable claim will not be honored.  Reg. §20.2053-1(b)(3). 
 
 In a Technical Advice Memorandum, the Internal Revenue Service has 
indicated that the presence of a good-faith adversarial proceeding, by itself, will 
not necessarily cause a resulting settlement to be honored by the Service.  In TAM 
200306002, a decedent’s nieces, nephews and a charity filed a will contest.  The 
decedent had signed seven wills over a period of thirty-five years, but only the first 
will left a bequest to charity.  When the charity received a portion of the settlement 
proceeds, the Service disallowed a charitable deduction.  The TAM stated, “...the 
appropriate inquiry is whether the interest at issue reaches the charity under 
correctly interpreted and applied state law, and not whether the interest reached the 
charity as a result of a good-faith adversary proceeding.”  The TAM concluded that 
“...there existed little probability that a state court would admit the first will for 
probate.”  See also Terre Haute First Nat. Bank v. U.S., 67 AFTR2d 91-1217 
(S.D.Ind. 1991). 
 
 The reasoning employed by TAM 200306002 may be more conservative 
than has been employed by the courts.  While the courts might limit their inquiry to 
the question of whether a legitimate dispute was present, the Service apparently 
will try to convince the court to actually judge the chances that the contestant 
might have prevailed.  That conservative approach advocated by the IRS ignores 
the possibility that a legitimate contestant with a less-than-perfect case might 
receive a modest settlement that should be respected by the IRS.  Nevertheless, 
practitioners are forewarned: the Service will not respect a settlement that does not 
reflect the merits of the dispute, regardless of how bona fide the parties believe the 
dispute to be. 
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 That position taken by the IRS is consistent with Commissioner v. Bosch, 
387 U.S. 456 (1967), in which an estate, faced with an estate tax deficiency 
resulting from the disallowance of a marital deduction, sought and obtained an 
order from a state trial court which interpreted state law in a manner that supported 
the allowance of the deduction.  The Supreme Court held that neither the IRS nor 
the federal courts are bound by a state trial court determination of state property 
law rights that affect the application of federal tax laws.  The Supreme Court 
reasoned that although “proper regard” must be given to the rulings of state trial 
courts and intermediate state appellate courts, only rulings of the highest court of 
the state will be binding on federal agencies and federal courts, partly due to the 
potential for non-adversarial (“friendly”) litigation.  For an example of a case in 
which the courts relied on extrinsic evidence to support a marital deduction despite 
disqualifying language in the will, see Sowder v. U.S., 251 Fed. Appx. 444, 2007 
WL 3046287, 100 AFTR2d 2007-6379, 2007-2 USTC ¶60,550 (9th Cir. 2007; 
unpublished opinion). 

 The Ninth Circuit has held that the allowance of an estate expense by a local 
probate court does not necessarily make the expense deductible for tax purposes. 
Hibernia Bank v. U.S., 581 F.2d 741, 78-2 USTC ¶13,261 (9th Cir. 1978).  In a concurring 
opinion, one judge was particularly succinct: 

There is no inducement to a … state court to restrict the allowance of 
claimed administrative expenses in order to prevent improper reductions of 
the federal estate tax. Indeed, many state judges would probably be pleased 
to assist the representative of the estate and the heirs in thus reducing the 
estate tax. … I do not believe that Congress intended to give the game away 
in that fashion. 

 
 Occasionally a party will propose a settlement in which the decedent’s 
spouse will be paid certain sums, but only on the condition that she agree to gift 
some of those sums to certain other persons, such as the children of the decedent.  
Such a proposal is occasionally encountered in disputes between the decedent’s 
children and their stepmother, the decedent’s second wife.  The purpose of such an 
arrangement is to maximize the marital deduction for estate tax purposes, while 
simultaneously providing an economic benefit to the stepchildren.  However, such 
a proposal is contrary to the rules governing the marital deduction.  A marital 
deduction is not available if funds are restricted, or are required to be gifted to a 
third party.  The restrictions in a QTIP trust are some of the few restrictions that 
may be placed on assets while still receiving the benefit of a full marital deduction.  
§2056(b)(7).  If the restrictions do not fall into one of those exceptions, then the 
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amount of the marital deduction will be reduced to the amount of funds that are not 
restricted.  §2056(b)(4).  A personal representative should not sign an estate tax 
return that violates that rule, nor should an attorney or CPA prepare such a return. 
 
 If a settlement has not yet been reached, and a claim or other dispute is 
pending and/or contested, in 2007 the IRS issued proposed regulations that would 
prohibit taking an estate tax deduction for claims that are potential, unmatured, or 
contested.  Once the claim is resolved, an amended estate tax return (formally 
known as a supplemental return) should be filed.  If that return shows a refund due, 
then that return will constitute a refund claim, but the filing of a Form 843 should 
also be considered.  If the tax refund statute of limitations is about to expire before 
the claim is resolved, a protective refund claim should be filed.  Exceptions are 
allowed for estimated attorney fees and fiduciary fees, but if such deductions are 
allowed and are later paid in lower amounts, the estate is required to notify the 
IRS.  This is contrary to the general rule that amended returns are generally not 
legally required to be filed.  Reg. §1.451-1(a); Broadhead v. Commissioner, T.C. 
Memo 1955-328.  The same proposed regulations would provide that claims filed 
by family members are rebuttably presumed to be not legitimate or bona fide.  
REG-143316-03, proposing amendments to Reg. §20.2053-1, §20.2053-3 
§20.2053-4, and §20.2053-6.  That presumption was omitted from the final 
regulations issued in 2009.  T.D. 9468; 2009-44 IRB 570, 74 F.R. 53652-53665 
(10/20/09). 
 

When an estate pays an amount based on a claim for a debt owed by the 
decedent, then the estate will usually be able to deduct the amount of the payment 
as a claim against the estate for estate tax purposes.  §2053.  Many claims combine 
elements of two underlying causes of action which are difficult to separate.  In 
Roberts v. Commissioner, T.C. Memo 1995-171, a caregiver had been promised to 
receive a substantial sum upon the patient’s death.  After the death, the caregiver 
brought suit and received $50,000 in a settlement.  The IRS argued that the sum 
was compensation for services rendered, and thus was taxable income to the 
caregiver, but the caregiver argued that the sum was an inheritance.  The Tax Court 
held that the sum was a nontaxable inheritance, because the underlying claim was 
for breach of a contract to make a will.  That issue appears to be a close one; the 
court could have easily agreed with the Service that the performance of services 
resulted in taxable income.  Other taxpayers should not assume they will obtain the 
same result.  Of course, that same situation presents tax issues for the estate.  If the 
payment was for services rendered, the estate would be entitled to an estate tax 
deduction for a debt of the decedent, but no deduction would be allowed for a 
payment that constituted an inheritance. 
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The issue of interest surfaces when a settlement results in installment 
payments without any allocation to interest.  In those cases, a portion of each 
payment will likely be deemed to be interest income.  In a few cases, the taxpayer 
has been able to convince a court that the payments are entirely principal, but those 
results are relatively rare.  Hopkins v. Commissioner, 13 T.C. 952 (1949).  The 
likelihood of other taxpayers receiving the same result from the Service is 
illustrated by the fact that the Service issued a nonacquiescence in Hopkins. 1950-1 
C.B. 7. 

 A similar close question occurs when an heir sues for an inheritance, but 
settles for a share of the income of the estate or a trust.  In that case, the tax 
character of the underlying claim is at odds with the tax character of the amount 
paid in settlement.  In Quigley v. Commissioner, 143 F.2d 27, 32 AFTR 908, 44-2 
USTC Par. 9352 (7th Cir. 1944), the court held that the nature of the underlying 
claim resulted in the income payments being treated as an inheritance, although the 
court also required the recipient to demonstrate the value of her claim, in order to 
determine whether a gain had been realized. 
 
Summary of Necessary Factors 
 
 The following discussion assumes that the litigation or settlement agreement 
resulted from a bona fide dispute.  If not, see the discussion above concerning the 
fact that the IRS and federal courts may disregard rulings of state trial courts. 
 
 Assuming a bona fide dispute has been settled, several factors influence the 
tax consequences of the settlement.  The three primary factors are (in descending 
order of importance) (a) the nature of the underlying claim or claims, (b) the 
characterization of the payments by the parties, and (c) the source of the payments. 
 
 The tax consequences of the underlying claim should be carefully 
considered when drafting the initial petition to the probate court, because the tax 
consequences of any future settlement (or any future court ruling) will largely 
follow the nature of the claim.  U.S. v. Burke, 504 U.S. 229, 237 (1992); Seay v. 
Commissioner, 58 T.C. 32, 37 (1972).  In essence, if the settlement proceeds are 
paid in lieu of a particular type of income, those proceeds will be taxed in the same 
manner.  Bagley v. Commissioner, 105 T.C. 396, 406 (1995), aff’d. 121 F.3d 393 
(8th Cir. 1997).  For example, a will contest claiming an inheritance does not 
usually result in taxable income, because an inheritance is excludable from gross 
income by §102(a).  Lyeth v. Hoey, 305 U.S. 188, 21 AFTR 986 (1938).  In 
contrast, a claim for compensation for services rendered to the decedent will result 
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in taxable income to the claimant.  Cotnam v. Commissioner, 263 F.2d 119 (5th Cir. 
1959).  And that compensation income might be subject to self-employment tax.  
Also, if the will or trust (or settlement agreement) requires an amount to be paid 
from income, then that amount will be subject to income tax. §102(b).  A petition 
that seeks more than one type of payment, based on different causes of action, will 
result in an award or a settlement that must be allocated for tax purposes among the 
various causes of action.  Parker v. U.S., 573 F.2d 42, 41 AFTR2d 78-888, 78-1 
USTC Par. 9248 (Ct.Cl. 1978), cert. denied 439 U.S. 1046 (1978).  
 
 The Internal Revenue Code contains many traps for the unwary, and many 
of those traps can impact a settlement in which one of the parties gives up an 
interest in a trust, in return for consideration or otherwise.  For example, §2519 
provides that if a surviving spouse disposes of an income interest in a QTIP trust, 
the surviving spouse will be deemed to have transferred (gifted) the principal of the 
QTIP trust.  In another example, if a beneficiary ever sells an income interest in a 
trust, see Reg. §1.1014-5 and §1001(e).  Those sections might require the 
beneficiary to disregard any basis and report the entire proceeds as gain.  See also 
Private Letter Ruling 200231011 and the cases cited therein. 
 
Characterizations by the Parties 
 
 If a settlement agreement incorporates an agreement by the parties regarding 
the tax characterization of the payment, that characterization will often be given 
considerable weight by the IRS and the courts, even though that characterization is 
not binding on either the IRS or the courts.  Kightlinger v. Commissioner, T.C. 
Memo 1998-357.  The characterization will be given greater weight if it was 
negotiated in an adversarial setting than if not.  Bagley v. Commissioner, 105 T.C. 
396, 406 (1995), aff’d. 121 F.3d 393 (8th Cir. 1997; Robinson v. Commissioner, 
102 T.C. 116 (1994).  In Jack A. Rivera v. Baker West, Inc, 430 F.3d 1253, 96 
AFTR2d 2005-7371, 2006-1 USTC 50,195, (9th Cir. 2005), the Ninth Circuit 
stated: 
 

Thus, when damages are paid through a settlement agreement, we will 
look first to the underlying agreement . . . If the agreement lacks 
express language specifying the purpose of the compensation, we will 
then examine the intent of the payor. . . . The payor's intent can be 
"based on all the facts and circumstances of the case, including the 
complaint that was filed and the details surrounding the litigation." 
(Citations omitted.) 
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 The characterization of the damages by the parties to a settlement agreement 
will be ignored if the underlying facts are to the contrary, or if the underlying cause 
of action was to the contrary.  In Healthpoint v. Commissioner, T.C. Memo 2011-
241, the IRS disagreed with the allocations of damages reached in a settlement 
agreement following a jury verdict.  The IRS argued, and the Tax Court agreed, 
that while the parties might be generally adverse in the underlying litigation, they 
were not particularly adverse in the allocation of the damages among the various 
causes of action and elements of damages.  As a result, the Tax Court allocated the 
damages in the same manner that the jury had allocated the damages, and ignored 
the allocation stated in the subsequent settlement agreement.  The jury had 
awarded $16 million in damages, of which $3 million were punitive damages.  If 
paid, the punitive damages would have been ordinary income to the plaintiff.  In a 
subsequent settlement, the parties allocated none of the damages to punitive 
damages, but instead allocated all of the damages to elements that would have 
triggered capital gains, resulting in a tax savings to the plaintiff.  In the end, the 
Tax Court reallocated the damages and awarded the IRS an accuracy-related 
penalty.  Similarly, the courts will look to the underlying cause of action to 
determine how the proceeds should be taxed.  McKenny v. U.S., ___ F.3d ___, 126 
AFTR2d ¶2020-5224. 
 
 In situations where estate or trust litigation resulted in a court ruling, as 
opposed to a settlement agreement, in determining the tax consequences the IRS 
will similarly not be bound by the characterization of the award stated in the ruling 
of the trial court, nor will the Tax Court be bound by that characterization, 
Kightlinger v. Commissioner, T.C. Memo 1998-357; Robinson v. Commissioner, 
102 T.C. 116 (1994), aff’d 70 F.3d 34 (5th Cir. 1995), cert. denied 519 U.S. 824 
(1996); Bagley v. Commissioner, 105 T.C. 396, 406 (1995), although that 
characterization presumably will be given considerable weight. 
 
 In Goode v. Commissioner, T.C. Memo 2006-48, the Tax Court expressly 
rejected the provisions of a settlement agreement that recited that the settlement 
payment was for nontaxable personal physical injuries when the record in the 
underlying cause of action lacked evidence of such injuries, and the recital was not 
the result of arm’s-length bona fide negotiations.  The court then imposed an 
accuracy-related penalty under §6662(d)(1). 
 
 The worst case scenario is a settlement agreement (or an award by the court) 
that does not attempt to address the tax consequences of the settlement or how the 
settlement award should allocated among various elements of the underlying 
causes of action.  In those cases, subsequent litigation between the parties and/or 
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with the IRS is often the result, and the pleadings in the original dispute are often 
relied upon to determine the tax consequences of the agreement.  Parker v. U.S., 
573 F.2d 42, 215 Ct. Cl. 773, 41 AFTR2d 78-888, 78-1 USTC Par. 9248 (Ct.Cl. 
1978), cert. denied 439 U.S. 1046 (1978).  In addition to the pleadings, other 
factors taken into account include the facts surrounding the underlying litigation 
and the arguments made by the parties in the underlying litigation.  Glover v. 
Commissioner, T.C. Memo 2002-186.  Regrettably, such disputes with the IRS 
could have been prevented in most cases by addressing the tax consequences in the 
settlement agreement.  For examples of cases where extensive tax litigation 
followed the execution of settlement agreements that did not include tax language, 
see “Why Every Settlement Agreement Should Address Tax Consequences,” 2001 
Tax Notes Today 133-52 (7/3/01). 
 
 When a settlement agreement does address the tax consequences of the 
settlement, subsequent disputes between the parties are almost always avoided, 
lacking evidence of duress, fraud, or other unusual grounds.  The likelihood of a 
dispute with the IRS is also greatly diminished.  When disputes do arise, the most 
commonly litigated issue is the allocation of the settlement award among various 
elements of the underlying claims.  In the context of an estate, a typical settlement 
might combine elements of a will contest, a spousal election against the will, 
spousal support, treatment of an advance as a gift or a loan, or a claim for 
compensation for services performed for the benefit of the decedent.  Similarly, a 
settlement in a trust dispute could combine many of the same elements.  In either 
case, the tax consequences of the amounts paid for those various claims can vary 
widely.  The consequences can include estate tax, gift tax, and income tax, both 
fiduciary and personal.  For example, amounts paid pursuant to a spousal election 
against the will typically qualify for the estate tax marital deduction, which can 
significantly reduce the estate tax liability.  In another example, if the litigation 
involves a cause of action that the decedent could have brought during her lifetime, 
then the value of the claim on the date of her death must be included in her gross 
estate for estate tax purposes.  Glover v. Commissioner, T.C. Memo 2002-186.  
However, determining the value of that claim as of the decedent’s date of death 
presents significant problems, which are not discussed in this paper. 
 
Inconsistent Deficiency Cases 
 
 In some cases following a settlement, the two parties will report the 
transaction on their tax returns in inconsistent ways.  In those situations, both 
taxpayers will usually be audited, and statutory deficiency notices will likely be 
issued by the IRS to both taxpayers.  Such cases are known as inconsistent 
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deficiency cases because, by definition, one of the statutory notices is correct, and 
the other is incorrect.  Also by definition, one of the taxpayers is in the right, and 
the other is in the wrong.  The question is: Which one?  Such cases are also known 
as "whipsaw" cases, because the tax is usually owed by one of the taxpayers or the 
other, but not both, and the Service is trying to avoid the situation where two 
different courts rule two different ways on the same issue, and both taxpayers 
avoid paying tax.  For that same reason, the IRS will resist reaching a settlement 
with only one of the taxpayers, out of a fear that the other taxpayer might later 
obtain a result that is inconsistent with the first result. 
 

The Tax Court has held that the Service is justified in issuing two 
inconsistent statutory notices, even though one of the two notices is by definition 
incorrect.  Magpie Management Co. v. Commissioner, 108 T.C. 430, 446 (1997; 
HIE Holdings Inc. v. Commissioner, T.C. Memo 2009-130; Universal Trust 06-15-
90 v. Commissioner, T.C. Memo 2000-390; Wickert v. Commissioner, T.C. Memo 
1986-277, aff’d on other grounds, 842 F.2d 1005 (8th Cir. 1988); Doggett v. 
Commissioner, 66 T.C. 101, 103 (1976); see also Clapp v. Commissioner, 875 F.2d 
1396 (9th Cir. 1989). 
 
 When two inconsistent statutory notices are issued, the two taxpayers often 
end up docketing their two different cases in the Tax Court.  In that event, the 
Service will usually ask the court to consolidate the two cases (so they can be tried 
and briefed together) in order to avoid inconsistent results.  Once the cases are 
consolidated, the Service can then take a passive role in the litigation while the two 
taxpayers battle it out in front of the court. 
 

It might work to the advantage of one of the taxpayers to arrange for his part 
of the dispute to be resolved in a court other that the Tax Court, such as the federal 
district court or the Court of Federal Claims.  When the one taxpayer reaches trial 
in the Tax Court, the other taxpayer can provide assistance to the IRS, and 
hopefully the IRS will prevail. 
 
Income in Respect of a Decedent 
 
 Some claims will result in the payment of Income in Respect of a Decedent 
under §691 (“IRD”), which will have both estate tax and income tax consequences.  
In general, IRD is income earned by the decedent during his lifetime, but not 
received by his estate or his beneficiary until after his death.  Such income is 
reportable as part of the decedent’s gross estate for estate tax purposes under 
§2031, and also reportable as taxable income to the estate or other recipient.  §691.  
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Thus double taxation takes place.  That double taxation is somewhat ameliorated 
by the fact that the recipient of the income is entitled to an income tax deduction 
for the amount of federal (but not state) estate tax attributable to the IRD.  §691(c).  
The most common example of IRD is an IRA or other form of retirement plan or 
deferred compensation.  Another example is a tax-deferred annuity.  §72. 
 
 The handling of IRAs, and similar accounts that contain IRD, require special 
care.  For example, if the beneficiary of an IRA is a trust or an estate, the fiduciary 
should not make withdrawals from the account, or close the account, without 
carefully considering the fiduciary income tax consequences.  In many cases, it 
will be advisable to divide the account into separate smaller “inherited accounts,” 
which can then be distributed to the beneficiaries without actually making any 
withdrawals from either the original account or from the inherited accounts.  By 
doing so, the beneficiaries will each be able to decide for themselves when to make 
taxable withdrawals from their separate inherited accounts.  Decisions regarding 
how to create and handle such accounts require consultation with tax counsel who 
is familiar with the tax consequences of such accounts. 
 
Fiduciary Income Tax 
 
 The fiduciary income tax consequences of the settlement should also be 
considered.  In general, residuary distributions from an estate or trust carry out 
distributable net income to the recipient beneficiaries.  More specifically, the estate 
or trust is entitled to an income distribution deduction, while the beneficiary will 
be required to report the income on his or her individual income tax return. 
§661(a); §662(a).  Specific bequests, in contrast, generally do not carry out income 
to the beneficiary, nor are they eligible for the income distribution deduction.  
§663(a)(1).  (Under Oregon probate law, specific bequests include the income 
generated by the bequeathed property, less the taxes and expenses attributable to 
the property.  ORS 116.007(2)(a).)  The reporting of the amount taxable to the 
beneficiary appears on a Schedule K-1 attached to the annual Form 1041 fiduciary 
income tax return of the trust or estate.  When a settlement agreement is drafted, 
the parties should take care to agree on the exact manner in which the estate or 
trust will characterize the payment(s), so that the beneficiary will not be surprised 
by the K-1 issued by the estate or trust after the tax year has closed.  Because the 
personal representative or trustee will be supervising the preparation of the 
fiduciary income tax returns for the estate or trust, as well as signing and filing the 
returns, the personal representative or trustee should be a party to the settlement 
agreement, in order to secure his or her agreement regarding the tax reporting. 
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 If a trustee or personal representative distributes appreciated property in lieu 
of a pecuniary bequest or in lieu of a pecuniary damage award, the trust or estate 
will recognize gain.  Reg. §1.661(a)-2(f); Rev. Rul. 67-74, 1967-1 C.B. 194; 
Suisman v. Eaton, 15 F.Supp. 113, 36-2 USTC ¶9443 (D.Conn. 1935), aff’d 83 
F.2d 1019 (2nd Cir. 1936), cert. denied 299 U.S. 573 (1936); Kenan v. Commissioner, 
114 F.2d 217 (2nd Cir. 1940).   
 

For a fuller discussion of the federal and Oregon fiduciary income taxes, see 
“A Fiduciary Income Tax Primer,” Oregon State Bar Estate Planning and 
Administration Section Newsletter, Bonus Issue, October 2014. 
 
Summary of Tax Allocations 
 
 The IRS and the courts will generally look to three factors when reviewing 
tax language or tax allocations contained in settlement agreements: 
 
 1.  Whether the tax language or allocation was bona fide and adversarial.  If 
one of two parties to a settlement agreement had no tax motivation regarding how 
the award should be allocated, and thus the other party was permitted to allocate 
the award as he saw fit, neither the IRS nor the courts will be inclined to abide by 
that allocation.  For example, in Robinson v. Commissioner, 102 T.C. 116 (1994), 
aff’d 70 F.3d 34 (5th Cir. 1995), cert. denied 519 U.S. 824 (1996), the Tax Court 
found that the parties to a settlement agreement were adversarial as to the total 
amount of the settlement, but were not adversarial as to how that amount should be 
allocated among the underlying claims, resulting in a settlement allocation that was 
not the product of bona fide adversarial negotiations. 
 
 2.  Whether the tax language or allocation was consistent with the true 
substance of the underlying claim(s).  If, for example, the probate court petition 
sought $10,000 as a marital bequest and $90,000 in compensation for services 
rendered to the decedent, but the settlement agreement allocated the settlement 
amount 75% to the bequest (and thus eligible for the marital deduction while being 
free of income tax consequences) and 25% to the compensation (and thus subject 
to income tax), the IRS will most likely examine the situation further in order to 
determine whether the facts and circumstances support the settlement allocation, 
particularly in situations where one of the two parties does not care about the 
allocation and is merely accommodating the other party. 
 
 3.  Whether the tax language or allocation had substantive effect, as opposed 
to being entirely tax motivated. 
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 The Service has cautioned that if any of those criteria are not satisfied, the 
Service will examine the underlying facts and circumstances in order to reach its 
own conclusions regarding the correct tax consequences to be applied.  In that 
examination, the Service will look to the underlying pleadings and the arguments 
made by the parties during the course of the litigation, and the language of the 
settlement agreement might be disregarded.  IRS Field Service Advice 200146008 
(4/30/01); PLR 8437084 and PLR 8405018.  In Revenue Ruling 85-98, 1985-2 CB 
51, the Service concluded that the complaint initially filed in the litigation was the 
most persuasive evidence of how the award should be characterized or allocated.  
Again, litigants in estate and trust matters will want to draft their pleadings with 
the tax consequences firmly in mind. 
 
 In some cases, the underlying claim might constitute a single, 
straightforward bona fide cause of action, and the resulting tax consequences may 
appear to leave little room for doubt, but the parties should nevertheless review the 
will or trust for unexpected tax consequences or opportunities for negotiation.  
Two such considerations are the apportionment of estate tax and the impact of 
fiduciary income taxation.  When an estate or trust will be paying estate tax, the 
estate tax apportionment language of the document and/or ORS 116.303 et seq. 
(the estate tax apportionment statute) should be reviewed and a decision made 
regarding who will bear the estate tax burden of the settlement amount.  That 
statute expressly provides that it may be overridden by the terms of a will, and 
presumably a settlement agreement or an order of the probate court may similarly 
override the statute. 
 
Payment of Attorney Fees 
 
 If the court or a settlement agreement awards attorney fees to a party, the 
next question is whether those attorney fees may be deducted for estate tax 
purposes.  Oftentimes, when parties to a trust or estate dispute enter into a 
settlement, the parties will agree that the attorney fees incurred by both sides will 
be paid by the estate or trust, and such agreements are often and routinely approved 
by the trial court.  One of the motivating factors of such an arrangement is to 
obtain an estate tax deduction for the fees of both sides.  Thus the IRS bears part of 
the cost of the litigation.  However, the fact that the parties and the court all agreed 
that the fees would be paid by the estate or trust does not necessarily make those 
fees eligible for an estate tax deduction.  In order for a deduction to be allowed, the 
expense must pass a two-part test.  First, the expense must be one which state law 
permits to be charged against the trust or estate.  Reg. §20.2053-1(a)(1);  Hibernia 
Bank v. U.S., 581 F.2d 741, 745 (9th Cir. 1978).  Even though a court may have 



Chapter 7—Tax Consequences of Trust and Estate Litigation and Settlement Agreements

 7–16Advanced Estate Planning 2020

allowed the fees to be charged to the estate or trust, that fact does not necessarily 
indicate that the ruling was consistent with state law, particularly if the parties 
stipulated to the court decree pursuant to a settlement agreement.  Reg. §20.2053-
1(b)(2); Kessler v. U.S., 100 AFTR2d 2007-5423, 2007-2 USTC ¶60,544, 2007 
WL 2261548 (N.D. Cal. 2007).  Although a state court order allowing the payment 
of expenses “will ordinarily be accepted as establishing the validity and amount” 
of the expenses, “the decree will not be accepted if it is in variance with the law of 
the State.”  Reg. §20.2053-1(b)(2).  
 
 Second, the expense must qualify as an income tax administration expense 
under the fiduciary income tax statutes, or as an estate tax administration expense 
under §2053(a)(2).  In order to qualify under §2053, the expense must be “actually 
and necessarily incurred in the administration” of the estate or trust.  The IRS 
regulations state: 

 
The expenses contemplated in the law are such only as attend the settlement 
of an estate and the transfer of the property of the estate to individual 
beneficiaries or to a trustee, whether the trustee is the executor or some other 
person.  Expenditures not essential to the proper settlement of the estate, but 
incurred for the individual benefit of the heirs, legatees, or devisees, may not 
be taken as deductions.  Reg. §20.2053-3(a)(2). 

 
Attorneys’ fees incurred by beneficiaries incident to litigation as to their 
respective interests are not deductible if the litigation is not essential to the 
proper settlement of the estate within the meaning of paragraph (a) of this 
section.  An attorney’s fee not meeting this test is not deductible as an 
administration expense under section 2053 and this section, even if it is 
approved by a probate court as an expense payable or reimbursable by the 
estate.  Reg. §20.2053-3(c)(3).  

 
 Thus expenses incurred by two beneficiaries quarreling over the size of their 
respective shares of an estate are not likely to qualify, but an executor defending a 
will from a will contest is likely to qualify, partly because the executor has a 
general duty to defend the will.  A contestant who successfully contests a will and 
is able to gain admission of a different will is also likely to qualify.  Kessler v. 
U.S., 2008 WL 706533 (N.D. Cal. 2008).  However, if the estate paid a 
beneficiary’s attorneys fees pursuant to a settlement agreement, but then offset 
those fees (pursuant to the agreement) against that beneficiary’s share of the estate, 
then the estate did not actually bear the economic burden of those fees and may not 
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deduct those fees.  Kessler v. U.S., 100 AFTR2d 2007-5423, 2007-2 USTC 
¶60,544, 2007 WL 2261548 (N.D. Cal. 2007).  
 
 In the Kessler case, various beneficiaries of an estate contested two wills that 
had been signed by the decedent.  The parties settled the case by admitting one of 
the wills and agreeing that the estate would pay the attorneys fees of all of the 
parties.  The court applied California law and held that the executor had authority 
to pay his own attorney’s fees, and also the fees of one of the parties nominated as 
executor under a will that was admitted to probate as a result of the contest, and 
thus those fees were deductible, but not the fees of the other beneficiaries.  That 
result might be different under Oregon law, which grants the probate court very 
broad powers to award attorney fees.  ORS 116.183(2); ORS 130.815; Deras v. 
Myers, 272 Or. 47 (1975).  A beneficiary who conducts litigation for the benefit of 
the estate and/or for the benefit of other beneficiaries may, under Oregon law, be 
reimbursed his attorney fees from the estate. McNeely v. Hiatt, 142 Or App 522 
(1996); Schaad v. Lorenz, 69 Or. App. 16, 26 (1984); McCormick v. Rand, 246 Or. 
606 (1967), Jones v. Kuhn, 59 Or. App. 135 (1982); Lowery v. Evonuk, 95 Or. 
App. 98 (1989); Rogers v. Rogers, 71 Or App 133 (1985).  The comments to ORS 
130.815 endorse that approach.  In a Tax Court case decided under Pennsylvania 
law, which similarly allowed attorney fees to be awarded to a beneficiary who 
litigated for the benefit of the estate or other beneficiaries, the attorney fees were 
held to be deductible for federal estate tax purposes.  Glover v. Commissioner, T.C. 
Memo 2002-186.  
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Introduction
o Oregon Attorney Assistance Program (OAAP).
o Assistance to lawyers, judges and law students in personal and professional matters such as

stress, anxiety, depression, relationships and substance use.
o Free, confidential and voluntary.

o During COVID-19: The Psychologic Impact on Mental Health and Substance Use
Trauma preconditions: (Dr. Bessel van der Kolk)

Uncertainty/Lack of Predictability
Immobility
Isolation / Loss of Connection
“Numbing Out”
Loss of Sense of Time/Permanence
Loss of Sense of Safety
Loss of Sense of Purpose

COVID-19 has exacerbated existing mental health conditions for some AND likely
created new ones for others. America’s State of Mind Report; Psychological Impact
of COVID-19 - Pew Research.

Prescriptions for anxiety, depression, and sleep disturbances have
increased, a significant number of these are new.
Highest levels of distress: Fear of COVID-19 exposure & financial impact of
the pandemic.

COVID-19 – Alcohol sales have spiked significantly (with corresponding increase in
reports of domestic violence).  America, Corona, and Alcohol.  Marijuana sales in
Oregon have spiked as well.
Depression, Anxiety, Stress, & Insomnia can exacerbate alcohol (and marijuana) use.
Grief and loss.

o Pre-COVID-19: The State of our Legal Profession
Recent research suggests that there exists “an elevated risk in the legal community
for mental health and substance use disorders.”
ABA-Hazelden Betty Ford Foundation Study (2016) – “The Prevalence of Substance
Use and Other Mental Health Concerns Among American Attorneys.” surveyed

approximately 13,000 lawyers in 15 states. 
Key Findings:

Lawyers have significantly higher rates of problematic alcohol use,
depression, anxiety, and unhealthy stress.

https://www.express-scripts.com/corporate/americas-state-of-mind-report
https://www.pewresearch.org/fact-tank/2020/05/07/a-third-of-americans-experienced-high-levels-of-psychological-distress-during-the-coronavirus-outbreak/
https://www.pewresearch.org/fact-tank/2020/05/07/a-third-of-americans-experienced-high-levels-of-psychological-distress-during-the-coronavirus-outbreak/
https://apnews.com/c407ecb931c6c528b4cceb0ecc216f0c
https://journals.lww.com/journaladdictionmedicine/fulltext/2016/02000/the_prevalence_of_substance_use_and_other_mental.8.aspx
https://journals.lww.com/journaladdictionmedicine/fulltext/2016/02000/the_prevalence_of_substance_use_and_other_mental.8.aspx
https://www.kdrv.com/content/news/Marijuana-sales-spike-during-COVID-19-pandemic-569803561.html
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Our younger, less experienced, lawyers are at Significant Risk, having even
higher rates of problematic alcohol use & depression, anxiety, and stress
than their older, more experienced peers.

Many lawyers/law students needing help do NOT seek it – fear disclosure.

o Disengagement:  Burnout, Compassion Fatigue, Secondary Traumatic Stress
Burnout:  A response to prolonged, chronic stress that results in disengagement
from work.  A feeling of being worn out caused by the belief that resources and
abilities are insufficient to meet work demands.
Secondary Traumatic Stress:  A negative aspect of helping resulting from exposure
to traumatic stories or events.   When coupled with burnout leads to “compassion
fatigue.”
Compassion Fatigue is the emotional and physical exhaustion that professionals
can experience from working in the capacity of helping others, in which there is a
gradual erosion of empathy, hope, and compassion for others and themselves.
Causes:

Stressful situations over which a person has little control and/or insufficient
resources.
Monotony (or chaos) at work.
Lack of clarity in assignments, tasks.
Exposure to traumatic stories or events.
Personal values in conflict with those in the work setting.
Loss of meaning from work.
Imbalance between work and personal life.
Sense of isolation.
Poor interpersonal dynamics.

Symptoms:
Physical Symptoms: Fatigue, lack of energy, headache, backache, insomnia,
or other somatic complaints.
Mental Function:  Difficulty starting or completing tasks, memory issues,
less self-esteem.
Changes To Mood:  Irritability, anger, mood swings, depression.
Changes To Worldview: Cynicism, pessimism, disillusionment,
dissatisfaction, hopelessness.
Emotional Numbness: Often, accompanied by using food, alcohol or other
drugs, gambling, or the internet to cope.

o Chronic stress, trauma and continued exposure to causes of disengagement rewire our
brain and our threat response system in our body to keep us safe.

Hyper-arousal.  Fight/flight locked on.
Lower brain stem rather than pre-frontal cortex.
Physical changes to brain structures.
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Neutral interactions are threatening.

Trauma lowers the threshold for the defensive systems to kick in. Defensive
reactions instead of social engagement.
Makes it harder for helper to help.

o Anxiety, Depression, and Substance Misuse (See Appendix).

III. Building A Resilient Mindset: Bringing Our Best Selves To Our Personal and Professional Lives.

o Resilience Defined:  According to the American Psychological Association, resilience is “the
process of adapting well in the face of adversity, trauma, tragedy, threats or significant
sources of stress” Others may define it as the ability to “bounce back” from setbacks, or to
grow in the face of challenges or drastically changed circumstances.

o Resilience is not specifically an inherent trait, but rather is a skill set that can be learned
and developed.

o Resilience skills help protect against the effects of acute stress, burnout, compassion
fatigue.

o Resilience starts by paying attention to basic self-care:

MEDS:  Medical care, Exercise, Diet, Sleep.

o Developing Resilience Skills: “Resilience SAVES.”

Social Connection:  We are part of a  greater social organism and when we lose the
connection, it is toxic to our bodies.  To help maintain the feeling of being
connected, try:

Volunteering. Do something for somebody else.  The act releases oxytocin
and dopamine, or the “feel good” chemicals in the brain.

Surround yourself with resilient role models who can encourage and
enlighten us.

Be intentional about reaching out to friends and family.

Be vulnerable.  Let people know how you are doing.  Listen attentively.

Attitude:  Remember the “Three Ps” to help build a resilient mindset.  They are:

Permanence:  The only thing that is permanent is change, a wise person
once said.  Step back and realize that current thoughts, feelings, and
circumstances will inevitably change.

a. “This, too, will pass.”

Pervasiveness – When we are resilient we can contain negative events and
shift our focus to the positive.  Letting the positive grow overshadows the
negative. In fact the ability to maintain a sense optimism is a critical
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resilience skill.  

a. “It’s not all bad,” or “where’s the silver lining?”

Personalization – Developing a sense of self-efficacy (“Internal locus of
control”), while at the same time maintaining a sense of perspective.

a. “It’s not happening to me,”  “It’s not always my fault” (especially
when it isn’t), “I’m not helpless – I can take steps to change this.”

Values:  Find something to hold on to during the tough times. What gives your life
or your work meaning?

Spiritual connection, whatever that means for you.

Remind yourself why you are doing the work that you do.  If that is
challenging right now, remind yourself why you became a lawyer, or what
it felt like when you began your current practice.

Emotions:

Learning how to identify, express and get comfortable feeling emotions.

Being mindful. Learning to accept “what is” in order to become more
solution focused.  Remain curious instead of judgmental.

Self Compassion.

Debrief the emotional content of difficult situations with someone you
trust.

S  illiness:  Step back and laugh at yourself.  When we take ourselves too seriously,
we miss the big picture.

IV. References and Resource Material
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Trauma Precursor Trauma Resilience Skill
Lack of Predictability     Make It Predictable! 

Unstable
Anxiety producing
Exhausting – brain spends lots of energy trying
to predict and make sense out of chaos.

Make schedules; have a routine.
Make plans for future; calendar connections
and activities
Make commitments

Immobility     Redirect Fight/Flight Energy 
Loss of bodily sense of agency
Normal response is to move, but
Flight response not available (nowhere to go);
Fight response is available – angry, irritable,
defensive, sometimes violent

Do what we are built to do:  cook, build,
gather, work, tend.
Take care of things that are sustaining
Self-Regulation: Yoga, meditation, breathing
exercises

Loss of Connection     We Are Collective Beings 
Feeling of not being seen, heard or listened to;
Physical Isolation

Be vulnerable – share both ups and downs
Reach out
Play games!
Being of service, volunteering

Numbing Out/Spacing Out     Mindfulness of Thoughts, Feelings and Sensations 
Not wanting to feel the way we presently feel
Loss of sense off agency
Passivity is not helpful – body needs to move
Lethargy leads to depression leads to lethargy,
etc.

Restore body to be in sync
Notice what’s going on for you in the moment
– avoid autopilot;
Noticing leads to being able to make choices
Can be easier with someone who notices you
and can help you name what’s going on with
you.
Mindful self-compassion
Moving your body changes your thoughts

Loss of Sense Of Time/Sequences     Mindfulness of Time 
What day is it?
Sense of Permanence:  “This will last forever”
Sense of not having a future

Mindfully notice the passage of time; that each
moment is different than the last.
Schedule things to look forward to

Loss of Sense of Safety     What Makes You Feel Safe? 
Fear of getting sick, or of someone you care
about getting sick.
Fear of financial insecurity.
Traumatized people don’t feel safe in their
bodies

Privacy – a place to withdraw
Touch from someone you love
Mindful self-compassion
___________________?
___________________?

Loss of Sense of Purpose 
What is the point?
Lack of Intention

What Is Important to Me? 
What is the “big picture”?
Action consistent with your values.
Connection with something bigger than
yourself.

van der Kolk, Bessel. (2020), Nurturing Our Mental Health During the COVID-19 Pandemic, blog post dated April 3, 2020, retrieved from 
https://www.besselvanderkolk.com/blog/how-we-can-nurture-our-mental-health-during-the-covid-19-
pandemic?passkey=fcGhjzqjXfyr 

https://www.besselvanderkolk.com/blog/how-we-can-nurture-our-mental-health-during-the-covid-19-pandemic?passkey=fcGhjzqjXfyr
https://www.besselvanderkolk.com/blog/how-we-can-nurture-our-mental-health-during-the-covid-19-pandemic?passkey=fcGhjzqjXfyr
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Appendix 

I. COMMON SIGNS AND SYMPTOMS Of Depression, Anxiety, Acute Stress, and Problematic
Substance Use

Depression:

o Prolonged and debilitating feelings of sadness, hopelessness, worthlessness, despair;

o Feelings of hopelessness, pessimism;

o Loss of interest in activities once enjoyable;

o Difficulty focusing, concentrating, tracking, decision-making;

o Changes in:

Energy levels (agitation or lethargy);

Sleep Habits (insomnia or sleeping too much);

Eating (eating too much or too little; losing or gaining weight);

o Paralyzed from taking action in their self-interest; procrastination;

o Can include recurrent thoughts of death or suicide.

Anxiety:

o Fight, flight, or freeze response is locked in the on-position;

o Prolonged debilitating anxiety or worry;

o Procrastination;

o Irritability;

o Prolonged disruption of sleep (inability to fall asleep/ stay asleep);

o Avoidance of situations;

o Distress in social situations;

o Obsessive or compulsive behavior;

o Difficulty focusing, concentrating, tracking;

o Difficulty self-regulating emotions (crying, irritability, anger, restlessness);

o Paralyzed from taking action in their self-interest;

o Panic attacks: The sudden onset of intense apprehension, fearfulness or terror.  During these
attacks, symptoms such as shortness of breath, heart palpitations, chest pains, chocking or
smothering sensations and/or fear of “going crazy” or losing control.
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Acute Stress or Trauma:

o Hyperarousal: Startling easily and in a manner that doesn’t fit the situation.

o Re-experiencing intrusive thoughts, images or memories (flashbacks or nightmares).

o Avoidance or Numbing:  Flat affect, little emotion in face or voice, deep blank stare, fixed look.

o Disassociation from present state (eg. presence of unaccounted-for time, incoherent storyline,
impaired memory -- especially during emotional content.

o Change in perspective, cynical or negative view of the world, self-doubt, dampened spiritual
beliefs, shame or self-blame, obsessed with trauma. Feelings of hopelessness.

o Sleep disturbance:  Difficulty falling asleep, staying asleep, or getting up in the morning.

o Somatic disturbance:  e.g. headaches, body aches, digestive problems, lack of energy.

o An inability to stop crying.

o Feeling sad most of the time, or having thoughts of suicide.

Problematic Substance Use:

o Continuation of problematic substance use despite adverse consequences;

o Legal problems;

o Social or interpersonal problems (e.g., domestic troubles);

o High risk behavior (e.g., driving at high speeds; driving drunk, unsafe sex);

o Neglecting major responsibilities at work, school, home;

o Difficulty in controlling, or inability to control, substance use;

o Taking substance in larger amounts/for longer periods than intended;

o Persistent desire or unsuccessful attempts to cut down or stop using;

o Withdrawal and Tolerance. High tolerance (having to drink/use more to achieve desired
effects); signs of withdrawal in the absence of the substance (e.g., tremors, anxiety, nausea,
lethargy, etc.);

o Concerns expressed by family or others;

o Denial or minimizing substance use problem.
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II. Resources And Information.

Resilience, generally.

o Five Science-Backed Strategies To Build Resilience, Greater Good Magazine, (Nov., 2016).

o Four Things Resilient Lawyers Do Differently, ABA Law Practice Today, (June, 2016).

o OAAP’s InSight Magazine:

A Resilient Mindset:  Taking Stock of What You Lost And What You Gained To Move
Forward, (October, 2020).

Bouncing Back:  A Short Guide To Resilience, (April, 2014).

o Cultivating Resilience (Resilience SAVES). Dr. Greg Eells, TEDx, Cortland, 2015.

Self-care, well-being, and 25 great tips.

o OAAP’S Thriving Today Blog

o OAAP’s 25 Stress Management Tools (also included in materials)

o Four Things To Do Everyday For Your Mental Health, Greater Good Magazine, (March, 2020).

o National Task Force On Lawyer Wellbeing

The value of routine – when uncertainty/chaos abounds

o https://www.psychologytoday.com/us/blog/life-smarts/202003/how-survive-social-distancing-
and-shelter-in-place

Meditation, mindfulness, breathing, and relaxation – Excellent methods for calming, relaxing, and
mitigating depression and unhealthy anxiety

o OAAP Thriving Today Blog:  Now Might Be a Great Time To Start A Meditation Practice – It’s
Easier Than You Think. (April 21, 2020).

o Meditation 101: A Beginner’s Guide (Short animated video, narrated by author Dan Harris). -

o https://www.psychologytoday.com/us/basics/mindfulness

o https://familylawyermagazine.com/articles/meditation-techniques-for-lawyers-increase-
productivity-reduce-stress/

o Apps

i. www.headspace.com

ii. https://www.calm.com

iii. https://www.sattva.life/

iv. https://insighttimer.com/

v. 1000s of others; Google them!

Gratitude, self-compassion, and acts of kindness

o https://oaap.org/thriving-today/acts-of-kindness-improve-well-being/

o https://oaap.org/insight/grow-your-gratitude/

o Volunteering May Be Good For Body And Mind,  Harvard Health Publishing, (June, 2013).

https://greatergood.berkeley.edu/article/item/five_science_backed_strategies_to_build_resilience
http://www.lawpracticetoday.org/article/four-things-resilient/
https://oaap.org/wp-content/uploads/2018/06/Bouncing-Back-A-Gd-to-Resilience-In-Sight-4-2014.pdf
https://apnews.com/c407ecb931c6c528b4cceb0ecc216f0c
https://oaap.org/thriving-today/
https://oaap.org/wp-content/uploads/2020/05/Top-25-Stress-Management-Tools.pdf
https://greatergood.berkeley.edu/article/item/four_things_to_do_every_day_for_your_mental_health
https://www.psychologytoday.com/us/blog/life-smarts/202003/how-survive-social-distancing-and-shelter-in-place
https://www.psychologytoday.com/us/blog/life-smarts/202003/how-survive-social-distancing-and-shelter-in-place
https://oaap.org/thriving-today/now-might-be-a-great-time-to-start-a-meditation-practice-its-easier-than-you-think/
https://oaap.org/thriving-today/now-might-be-a-great-time-to-start-a-meditation-practice-its-easier-than-you-think/
https://www.youtube.com/watch?v=o-kMJBWk9E0
https://familylawyermagazine.com/articles/meditation-techniques-for-lawyers-increase-productivity-reduce-stress/
https://familylawyermagazine.com/articles/meditation-techniques-for-lawyers-increase-productivity-reduce-stress/
https://www.health.harvard.edu/blog/volunteering-may-be-good-for-body-and-mind-201306266428
https://lawyerwellbeing.net/
https://oaap.org/insight/a-resilient-mindset-taking-stock-of-what-you-lost-and-what-you-gained-to-move-forward/
https://oaap.org/insight/a-resilient-mindset-taking-stock-of-what-you-lost-and-what-you-gained-to-move-forward/
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Doing things, staying sane – some ideas

o https://oaap.org/thriving-today/things-to-do-while-sheltering-in-place/

o https://www.wisbar.org/formembers/wislap/Documents/200322%20WisLAP%20keeping%20s
ane%20shareable%20%281%29.pdf

o https://www.psychologytoday.com/us/blog/the-unmotivated-teen/202003/sheltering-teen-in-
place-without-losing-your-mind

Being cautious about screen time, social media, and consuming too much COVID news

o https://greatergood.berkeley.edu/article/item/how_to_be_intentional_about_consuming_cor
onavirus_news

o https://oaap.org/insight/technology-and-mental-health/

Anxiety and depression, generally

o https://www.health.harvard.edu/mind-and-mood/staying-calm-in-turbulent-times

o https://adaa.org/finding-help/coronavirus-anxiety-helpful-resources

Working Remotely:

o Coronavirus and the Workplace: https://www.lawandtheworkplace.com/2020/01/coronavirus-
and-the-workplace-what-employers-need-to-know/

o https://www.osbplf.org/inpractice/working-and-meeting-in-the-age-of-social-distancing-/

o Harvard Business Review - A Guide for Working (From Home) Parents

o The Huff Post Guide to Working from Home

o National Law Review - How to Manage Your Law Firm Remotely During COVID-19

o NPR - 8 Tips to Make Working from Home Work for You

Crisis Lines

o National Suicide Prevention Lifeline Network 24/7 Crisis Hotline:

1-800-273-TALK (8255) (Veterans, press 1)

o Crisis Text Line: Text TALK to 741-741 to text with a trained crisis counselor for free, 24/7

o SAMHSA Treatment Referral Hotline (Substance Abuse): 1-800-662-HELP (4357)

o RAINN National Sexual Assault Hotline: 1-800-656-HOPE (4673)

o National Domestic Violence Hotline - Staying Safe During COVID-19

o National Domestic Workers Alliance - Coronavirus Care Fund

o Informed Immigrant - Resources for Immigrants During the Coronavirus Crisis

Mental Health

o ABA Commission on Lawyers Assistance Programs - COVID-19 Mental Health Resources

o Coronavirus Anxiety - Helpful Expert Tips and Resources, from the Anxiety and Depression
Association of America: https://adaa.org/finding-help/coronavirus-anxiety-helpful-resources

https://www.wisbar.org/formembers/wislap/Documents/200322%20WisLAP%20keeping%20sane%20shareable%20%281%29.pdf
https://www.wisbar.org/formembers/wislap/Documents/200322%20WisLAP%20keeping%20sane%20shareable%20%281%29.pdf
https://www.psychologytoday.com/us/blog/the-unmotivated-teen/202003/sheltering-teen-in-place-without-losing-your-mind
https://www.psychologytoday.com/us/blog/the-unmotivated-teen/202003/sheltering-teen-in-place-without-losing-your-mind
https://greatergood.berkeley.edu/article/item/how_to_be_intentional_about_consuming_coronavirus_news
https://greatergood.berkeley.edu/article/item/how_to_be_intentional_about_consuming_coronavirus_news
https://www.lawandtheworkplace.com/2020/01/coronavirus-and-the-workplace-what-employers-need-to-know/
https://www.lawandtheworkplace.com/2020/01/coronavirus-and-the-workplace-what-employers-need-to-know/
https://hbr.org/2020/03/a-guide-for-working-from-home-parents
https://www.huffpost.com/entry/guide-to-working-from-home_l_5e6bab4ac5b6747ef11c0eda?6q7
https://www.natlawreview.com/article/how-to-manage-your-law-firm-remotely-during-covid-19
https://www.npr.org/2020/03/15/815549926/8-tips-to-make-working-from-home-work-for-you
https://www.thehotline.org/2020/03/13/staying-safe-during-covid-19/
https://membership.domesticworkers.org/coronavirus-care-fund/
https://www.informedimmigrant.com/guides/coronavirus
https://www.americanbar.org/groups/lawyer_assistance/resources/covid-19--mental-health-resources/
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o Managing Anxiety & Stress, from the CDC: https://www.cdc.gov/coronavirus/2019-
ncov/prepare/managing-stress-anxiety.html

o Coronavirus Sanity Guide, from Ten Percent Happier:
https://www.tenpercent.com/coronavirussanityguide

o Daily virtual mindfulness session with Jeena Cho: https://mindful-pause.teachable.com/p/daily-
pause-connection-during-social-
isolation/?fbclid=IwAR1kq3BV9LWDkVr6tlGq_4BfkYFm_kJQfIVYXrn5w_S8v_xxNKqQ_GiUMOw

Online Recovery Groups & Resources

o OAAP 12 Step-Meetings – Currently via Zoom

OAAP hosts confidential online video meetings for lawyers, judges and law students in
recovery on Mondays at 5:30pm, and on Wednesdays and Fridays at 12:30pm. If you have 
questions or would like information on how to access the meetings, please contact Attorney 
Counselors Doug Querin at DouglasQ@oaap.org or Bryan Welch at bryanw@oaap.org. 

o Alcoholics Anonymous

Portland Area Intergroup:  www.pdxaa.com

Central Oregon Intergroup:  http://coigaa.org/ 

Eugene (Emerald Valley) Intergroup: https://eviaaweb.org/meetings/ 

Salem Area Intergroup:  www.aa-salem.com/zoom-meetings 

o Narcotics Anonymous

Portland Area Service Committee:  www.portlandna.com

o Al-Anon – Online: http://12stepforums.net/alanon_family_group_online_meeting.html

o SMART Recovery, Self-help addiction recovery:  www.smartrecovery.org

o In The Rooms, an online addiction recovery community, AA, NA, Dual Diagnosis, SAA (sex
addiction), CPA (chronic pain): www.intherooms.com

o Women’s Meetings: https://aa-intergroup.org/directory_women.php

o Recovery Dharma: Healing from Addiction with Buddhist Practice, daily meetings via computer,
smartphone, or dial-in: http://recoverydharma.online/

Families, Parents & Children

o Parents: Being Good Enough Right Now Is Ok: https://adaa.org/learn-from-us/from-the-
experts/blog-posts/consumer/parents-being-good-enough-right-now-ok

o Coronavirus Information for Young Children: https://afccontario.ca/wp-
content/uploads/2020/03/Corona-Virus-Info-for-Young-Children.pdf

o Coping in Times of Uncertainty, from Metropolitan Pediatrics:
https://www.metropediatrics.com/coping-in-times-of-uncertainty/

o Disaster shock: How to Cope with the Emotional Stress of a Major Disaster (includes ways to
help your child cope), by the Center for Child and Family Development, University of San
Francisco
https://www.usfca.edu/sites/default/files/education/disastershock_manual_2017_b_final.pdf

https://www.cdc.gov/coronavirus/2019-ncov/prepare/managing-stress-anxiety.html
https://www.cdc.gov/coronavirus/2019-ncov/prepare/managing-stress-anxiety.html
https://mindful-pause.teachable.com/p/daily-pause-connection-during-social-isolation/?fbclid=IwAR1kq3BV9LWDkVr6tlGq_4BfkYFm_kJQfIVYXrn5w_S8v_xxNKqQ_GiUMOw
https://mindful-pause.teachable.com/p/daily-pause-connection-during-social-isolation/?fbclid=IwAR1kq3BV9LWDkVr6tlGq_4BfkYFm_kJQfIVYXrn5w_S8v_xxNKqQ_GiUMOw
https://mindful-pause.teachable.com/p/daily-pause-connection-during-social-isolation/?fbclid=IwAR1kq3BV9LWDkVr6tlGq_4BfkYFm_kJQfIVYXrn5w_S8v_xxNKqQ_GiUMOw
https://adaa.org/learn-from-us/from-the-experts/blog-posts/consumer/parents-being-good-enough-right-now-ok
https://adaa.org/learn-from-us/from-the-experts/blog-posts/consumer/parents-being-good-enough-right-now-ok
https://afccontario.ca/wp-content/uploads/2020/03/Corona-Virus-Info-for-Young-Children.pdf
https://afccontario.ca/wp-content/uploads/2020/03/Corona-Virus-Info-for-Young-Children.pdf
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o Co-parenting During COVID-19:
https://www.afccnet.org/Portals/0/FamilyKind%20Webinar.pdf?ver=2020-03-25-155516-373

o Free Educational Sites:

o https://www.scholastic.com/teachers/teaching-tools/articles/resources/scholastic-learn-
at-home--free-resources-for-school-closures.html#

o https://www.patrickcarman.com/ (live broadcasts and free audiobooks)

o Virtual Tours of Famous Museums, collected by The Washington Post:
https://www.washingtonpost.com/travel/2020/03/18/these-historic-sites-attractions-are-
offering-virtual-tours-during-coronavirus-pandemic/

https://www.scholastic.com/teachers/teaching-tools/articles/resources/scholastic-learn-at-home--free-resources-for-school-closures.html
https://www.scholastic.com/teachers/teaching-tools/articles/resources/scholastic-learn-at-home--free-resources-for-school-closures.html
https://www.washingtonpost.com/travel/2020/03/18/these-historic-sites-attractions-are-offering-virtual-tours-during-coronavirus-pandemic/
https://www.washingtonpost.com/travel/2020/03/18/these-historic-sites-attractions-are-offering-virtual-tours-during-coronavirus-pandemic/
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http://cdn.marksdailyapple.com/wordpress/wp-content/uploads/2010/12/NPRDeepBreathing.mp3
http://cdn.marksdailyapple.com/wordpress/wp-content/uploads/2010/12/NPRDeepBreathing.mp3
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/social-support/art-20044445?pg=2
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/social-support/art-20044445?pg=2
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/social-support/art-20044445?pg=2
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/social-support/art-20044445?pg=2
http://www.health.harvard.edu/blog/volunteering-may-be-good-for-body-and-mind-201306266428
http://www.health.harvard.edu/blog/volunteering-may-be-good-for-body-and-mind-201306266428
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http://www.unr.edu/counseling/virtual-relaxation-room/releasing-stress-through-the-power-of-music
http://www.unr.edu/counseling/virtual-relaxation-room/releasing-stress-through-the-power-of-music
http://www.telegraph.co.uk/news/health/news/10496056/Choir-singing-boosts-your-mental-health.html
http://www.telegraph.co.uk/news/health/news/10496056/Choir-singing-boosts-your-mental-health.html
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/stress-relief/art-20044456
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/stress-relief/art-20044456
http://www.healthsystem.virginia.edu/pub/feap/work-slife/newsletters/Humor%20and%20Stress.pdf
http://www.healthsystem.virginia.edu/pub/feap/work-slife/newsletters/Humor%20and%20Stress.pdf
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/stress-relief/art-20044464
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/stress-relief/art-20044464
http://usatoday30.usatoday.com/news/education/story/2012-05-13/dogs-stress-relief-on-campus/54921444/1
http://usatoday30.usatoday.com/news/education/story/2012-05-13/dogs-stress-relief-on-campus/54921444/1
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http://psychcentral.com/blog/archives/2014/03/10/the-surprising-psychological-value-of-human-touch/
http://psychcentral.com/blog/archives/2014/03/10/the-surprising-psychological-value-of-human-touch/
http://greatergood.berkeley.edu/article/item/how_gratitude_can_help_you_through_hard_times
http://greatergood.berkeley.edu/article/item/how_gratitude_can_help_you_through_hard_times
https://www.psychologytoday.com/blog/the-science-willpower/201111/stress-sugar-and-self-control
https://www.psychologytoday.com/blog/the-science-willpower/201111/stress-sugar-and-self-control
http://consumer.healthday.com/encyclopedia/stress-management-37/stress-health-news-640/sleep-deprivation-and-stress-646063.html
http://consumer.healthday.com/encyclopedia/stress-management-37/stress-health-news-640/sleep-deprivation-and-stress-646063.html
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http://www.huffingtonpost.com/jennifer-twardowski/6-steps-to-setting-boundaries-in-relationships_b_6142248.html
http://www.huffingtonpost.com/jennifer-twardowski/6-steps-to-setting-boundaries-in-relationships_b_6142248.html
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Adapted from “ ”J. Eric Gentry, PhD, LHC, and from
 Saakvitne, K.W., Gamble, S.,

Pearlman, L.A., Lev, B.T. (2000). Baltimore, MD: Sidran Press.
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Bringing Your Best Self To Work:
Stress, Trauma and Resilience

Advanced Estate Planning Seminar
November 13, 2020

Bryan R. Welch, JD, CADC I, Attorney Counselor
(503) 226-1057 Ext. 19, bryanw@oaap.org

• Using the framework of “resiliency” to talk about how we 
can take care of ourselves, and even thrive, during a time 
that is highly stressful for many, while practicing in a 
profession that can adversely impact our mental health.

• Think about times you have overcome challenges or 
adversity.  What helped you? What are your strengths?

• What is a new skill I could practice to increase resiliency?

Agenda and “Take Aways”
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• Our attorney counselors provide professional, free, and 
completely confidential counseling, workshops, support, 
education, and resource referral to Oregon lawyers, judges 
and law students.

• We help with any issues that impact your ability to 
perform to your best, like managing stress, anxiety, 
depression, career, family, wellness and substance use 
issues.

• What happens when you call?

OAAP: Who We Are And What We Do

OAAP: Who We Are And What We Do
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*OAAP includes Cultural Well-being as a 7th dimension: feeling fulfilled and supported in 
practicing your traditional celebrations, rituals, foods, language, learnings and practices.  

COVID-19 and Mental Health

• Circumstances of the pandemic are creating the preconditions for 
trauma.

• Current climate has exacerbated existing mental health conditions 
for some AND likely created new ones for others.

• Sales of alcohol, marijuana and prescription medications are up.
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2016 Hazelden Betty Ford / ABA Survey

• Hazardous, harmful or potentially dependent drinking at 20% 
(nearly twice the rate of the general population).

• Frequency and quantity of use more than double that of 
physicians and surgeons.

• Rates highest among lawyers under 30 and new lawyers.

• Significant levels of stress (23%), anxiety (19%) and depression 
(28%).

• National Task Force On Lawyer Well-Being.

Understanding “Disengagement”

Burnout:  A response to prolonged, chronic stress that results in disengagement 
from work.  A feeling of being worn out caused by the belief that resources and 
abilities are insufficient to meet work demands.

Secondary Traumatic Stress:  Presence of symptoms that are nearly identical to 
Post-Traumatic Stress but involving trauma resulting from the concern and care 
of traumatized person (Figley, 1999).

Compassion Fatigue:  The emotional and physical exhaustion that professionals 
can experience from working in the capacity of helping others, in which there is 
a gradual erosion of empathy, hope, and compassion for others and themselves



Chapter 8—Bringing Your Best Self to Work: Stress, Trauma, and Resilience

 8–25Advanced Estate Planning 2020

Disengagement – Causes

• Stressful situations over which a 
person has little control and/or 
insufficient resources.

• Personal values in conflict with 
those in the work setting.

• Imbalance between work and 
personal life.

• Exposure to traumatic stories or 
events.

• Sense of isolation.
• Poor interpersonal dynamics.
• Monotony (or chaos) at work.
• Lack of clarity in assignments, 

tasks.
• Loss of meaning from work.

Healy and Fortgang, “The Full Weight of the Law,” 
ABA, 2017.

Our Brain’s Reaction To Trauma and Chronic Stress

• Hyper-arousal. Fight/flight response locked on.

• Lower brain stem rather than pre-frontal cortex.

• Physical changes to brain structures.
• Neutral interactions are threatening.

• Trauma lowers the threshold for the defensive systems 
to kick in. Defensive reactions instead of social 
engagement.

• Makes it harder for helper to help.

Trauma rewires our brain and our threat response system in 
our body to keep us safe.
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Disengagement - Symptoms

• Physical Symptoms: Fatigue, lack of energy, headache, 
backache, insomnia, or other somatic complaints.

 Mental Function:  Difficulty starting or completing tasks, focus 
and memory issues, less self-esteem.

• Changes To Mood:  Irritability, anger, mood swings, depression.
 Changes To Worldview: Cynicism, pessimism, disillusionment, 

dissatisfaction, hopelessness.
• Emotional Numbness: Often, accompanied by using food, 

alcohol or other drugs, gambling, or the internet to cope.

“Resilience — which leads to better health, greater happiness 

and more success — isn’t a fixed personality trait; we’re 

not born with a set amount of it. Resilience is a muscle 

we can … build.”
- Facebook COO Sheryl Samberg
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First Things First: Personal Well-Being

• The Basics:  Sleep, Diet, Exercise
• Use healthcare resources.

• Schedule doctor appointments, counselors.
• Mindfulness (eg. Meditation). 

• Reduces reactivity, increases productivity, other health 
benefits.

• What works for you?
• Journaling, reading, exercise, therapy, music, dance, trivia.

Developing Resilience Skills:  Resilience SAVES

• Social connection.
• Family, friends, work, mentors.

• Attitude.
• Internal locus of control, growth mindset, 

cultivating positivity.
• Values.

• What gives meaning in your work and life?
• Emotional Acceptance.

• Allowing discomfort.
• Sense of Humor.

Dr. Greg Eells, “Cultivating Resilience,” TEDx, Cortland
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Social
Connection

Attitude
Cultivate Positivity
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Values
Connect with What’s Important

Emotional 
Acceptance
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• Use the 25 Stress Management 
Tools as a guide for both self-
care and resilience-building.

• Use the Self-Care Inventory as a 
checklist and complete the 
“Three Things” exercise. 

• Remember Resilience SAVES.

Self-Care Inventory and Maintenance

(503) 226-1057
www.oaap.org
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