
Cosponsored by the Business Law Section

Thursday, November 5, 2020, and  
Friday, November 6, 2020

5 General CLE credits, 1 Ethics credit, and 
1 Access to Justice credit

Current Developments in 
Business Law



 iiCurrent Developments in Business Law

CURRENT DEVELOPMENTS IN BUSINESS LAW

SECTION PLANNERS

Genevieve AuYeung Kiley, Chair, Emerge Law Group PC, Portland
Adam Adkin, Tonkon Torp LLP, Portland

Anne Arathoon, G5, Bend
Benjamin Kearney, Arnold Gallagher PC, Eugene

Matt Larson, Hathaway Larson LLP, Portland
Charmin Shiely, Schwabe Williamson & Wyatt PC, Portland

Kara Tatman, Perkins Coie LLP, Portland
Tyler Volm, Black Helterline LLP, Portland

OREGON STATE BAR BUSINESS LAW SECTION EXECUTIVE COMMITTEE

Genevieve AuYeung Kiley, Chair
Jeffrey S. Tarr, Chair-Elect
Valerie Sasaki, Past Chair

Kara Ellis Tatman, Treasurer
Anne E. Arathoon, Secretary

William J. Goodling
James K. Hein

Brian Jolly
Benjamin M. Kearney
Matthew Dane Larson

Emily M. Maass
Jennifer Nicholls

David G. Post
Charmin B. Shiely
Tyler John Volm

Carole Barkley, Advisory Member

The materials and forms in this manual are published by the Oregon State Bar exclusively for the use of attorneys. Neither 
the Oregon State Bar nor the contributors make either express or implied warranties in regard to the use of the materials 
and/or forms. Each attorney must depend on his or her own knowledge of the law and expertise in the use or modification 
of these materials.

Copyright © 2020
OREGON STATE BAR

16037 SW Upper Boones Ferry Road
P.O. Box 231935

Tigard, OR 97281-1935



 iiiCurrent Developments in Business Law

TABLE OF CONTENTS

Schedule.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  v

Faculty .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . vii

1A. Presentation Slides: Regional Corporate Law Update: Washington .  .  .  .  .  .  .  .  .  .  1A–i
— Eric DeJong, Perkins Coie LLP, Seattle, Washington
— June Wang, Perkins Coie LLP, Seattle, Washington

1B. Presentation Slides: Key Developments in California Corporations Law—2018– 
2020.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  1B–i
— George Colindres, Perkins Coie LLP, Los Angeles, California
— Seena Ghebleh, Perkins Coie LLP, Los Angeles, California

1C. Presentation Slides: Oregon Update .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  1C–i
— Valerie Sasaki, Samuels Yoelin Kantor LLP, Portland, Oregon

2. Presentation Slides: After the Quarantine: Employer Issues to Consider.  .  .  .  .  .  .  .  2–i
— Anthony Blake, Markowitz Herbold PC, Portland, Oregon
— Kyle Busse, Markowitz Herbold PC, Portland, Oregon

3. Presentation Slides: Oregon’s Legally Constructed Barriers: Understanding and 
Addressing Economic Barriers for Marginalized Groups.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  3–i
— Julieanna Elegant, Lewis & Clark Small Business Legal Clinic, Portland, Oregon

4. Representation and Warranty Insurance and Business Interruption Insurance  . . . . 4–i
— Seth Row, Miller Nash Graham & Dunn LLP, Portland, Oregon

5. Presentation Slides: What You Should Know About Business Bankruptcy in the 
Time of COVID-19 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5–i
— Timothy Conway, Tonkon Torp LLP, Portland, Oregon
— Ava Schoen, Tonkon Torp LLP, Portland, Oregon

6. Presentation Slides: SPAC—Special Purpose Acquisition Companies . . . . . . . . . 6–i
— Joe Bailey, Perkins Coie LLP, Portland, Oregon
— Gina Eiben, Perkins Coie LLP, Portland, Oregon

7. Presentation Slides: Negotiating a Deal, Ethically  . . . . . . . . . . . . . . . . . . . . 7–i
— Colin Folawn, Schwabe Williamson & Wyatt PC, Portland, Oregon



 ivCurrent Developments in Business Law



 vCurrent Developments in Business Law

SCHEDULE

Day 1—Thursday, November 5, 2020

12:30 Regional Corporate Law Update: Washington, California, and Oregon
Corporate law practitioners from our neighbors to the north and south discuss key developments 
in the corporate laws of their states in recent years. Whether our clients have operations that 
extend into Washington or California or they engage in corporate transactions with counterparties 
in those states, corporate law developments in those states may affect our own practices and 
the advice we give to clients. The Oregon Law Commission’s process of evaluating potential 
reforms to the Oregon LLC Act and Oregon Business Corporation Act in the next few years are 
also discussed.
Eric DeJong, Perkins Coie LLP, Seattle
June Wang, Perkins Coie LLP, Seattle
George Colindres, Perkins Coie LLP, Los Angeles
Seena Ghebleh, Perkins Coie LLP, Los Angeles
Valerie Sasaki, Samuels Yoelin Kantor LLP, Portland

2:00 Break

2:10 Rebounding—Employer Tips and Protocols for Returning to Work
When the COVID-19 pandemic began, many companies anticipated a few months of working 
from home. Some companies returned to work with new policies and some extended timelines. 
Most recently, a number of companies have postponed the return of in-person work to summer 
2021, while others are planning for permanent remote workers. Presenters discuss tips and 
issues that employers should consider when deciding when, how, or whether to return to in-
person work.
Anthony Blake, Markowitz Herbold PC, Portland
Kyle Busse, Markowitz Herbold PC, Portland

3:10 Transition

3:20 Access to Justice: History of Exclusionary Laws, Social Equity Programs, and How 
Business Lawyers Can Help
Oregon’s legal discrimination has left a long shadow of inequality affecting marginalized 
communities. Examine some of Oregon’s laws that constructed our current reality and talk about 
ways in which attorneys can be involved in addressing these challenges.
Julieanna Elegant, Lewis & Clark Small Business Legal Clinic, Portland

4:20 Adjourn

Day 2—Friday, November 6, 2020

8:30 Representation and Warranty Insurance and Business Interruption Insurance
This presentation covers two evolving areas of insurance law. First, there have been many 
lessons learned about business interruption insurance from the pandemic, and why all-risk 
coverage has created widespread disappointment and calls for reform. Seth Row discusses why 
policyholder litigators are pressing business interruption cases despite the industry’s scorched-
earth opposition and what steps your clients can take on their claims. Also, Mr. Row examines 
what role representations and warranties insurance play in modern M&A practice and how to get 
your claim paid.
Seth Row, Miller Nash Graham & Dunn LLP, Portland
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9:30 Break

9:40 What You Should Know About Business Bankruptcy in Times of COVID-19
Many businesses are struggling and asking you for advice. Learn how the bankruptcy laws 
can help your business clients who are trying to survive as well as those who are seeking 
to capitalize on opportunities. This is a discussion of key bankruptcy issues you are likely to 
encounter such as the impact of bankruptcy on PPP loans and the newly enacted Subchapter 
V for small business bankruptcies, as well as the rights of landlords, tenants, and parties to 
contracts in Chapter 11 and the sale or acquisition of distressed businesses or assets.
Timothy Conway, Tonkon Torp LLP, Portland
Ava Schoen, Tonkon Torp LLP, Portland

10:40 Transition

10:45 SPAC—Special Purpose Acquisition Companies
Get up to speed on special purpose acquisition companies (SPACs), all the rage in 2020. Gina 
Eiben and Joe Bailey discuss the structure and life cycle of SPACs, including recent trends in 
differentiating SPAC transactions, factors contributing to unprecedented growth in the use of 
SPACs in 2020, and considerations for companies contemplating a SPAC merger.
Joe Bailey, Perkins Coie LLP, Portland
Gina Eiben, Perkins Coie LLP, Portland

11:15 Transition

11:20 Negotiating a Deal Ethically
Business lawyers want the best deals for their clients. But how far can you go in negotiation (or 
puffery) before you risk violating the Rules of Professional Conduct? Should you ever correct the 
other side’s misperception of a deal before closing? What information can you disclose? What 
ethical precautions should business lawyers consider when engaging in negotiations during the 
COVID-19 pandemic? Through a variety of entertaining hypotheticals, Colin Folawn discusses 
these issues, as well as ways to reduce the chance of ethical risk, focusing mainly on the Rules 
of Professional Conduct in Oregon and Washington.
Colin Folawn, Schwabe Williamson & Wyatt PC, Portland

12:20 Adjourn

SCHEDULE (Continued)
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FACULTY

Joe Bailey, Perkins Coie LLP, Portland. Mr. Bailey’s practice focuses on capital markets, emerging 
companies and venture capital law, financial transactions, mergers and acquisitions, corporate law, 
corporate and securities, and family business. He is a past member of the Oregon State Bar Securities 
Regulation Section Executive Committee.

Anthony Blake, Markowitz Herbold PC, Portland. Mr. Blake’s business litigation practice focuses on 
general, sports, and employment litigation.

Kyle Busse, Markowitz Herbold PC, Portland. Mr. Busse’s practice focuses on employment law, 
including litigating all manner of employment-related cases, from individual discrimination suits to 
thousand-member wage and hour class actions.

George Colindres, Perkins Coie LLP, Los Angeles. Mr. Colindres is senior counsel with the Corporate 
practice and Emerging Companies & Venture Capital practice in the firm’s Los Angeles and San Diego 
offices. He acts as outside general counsel for clients in a diverse array of industries; his work includes 
corporate governance, including entity formation and capital structuring and equity incentive plan 
matters, commercial agreements, employment and compensation matters, preferred Stock and other 
equity financings, convertible promissory note (bridge) financings, and M&A transactions. Mr. Colindres 
also represents venture capital firms, strategic investors, angels, and other investors in connection with 
making investments in portfolio companies and liquidity events related to such portfolio companies.

Timothy Conway, Tonkon Torp LLP, Portland. Mr. Conway cochairs the firm’s Bankruptcy & Creditor 
Rights Practice Group. His practice includes Chapter 11 corporate reorganizations, workouts, debtor 
creditor law, commercial litigation, and general business matters. He provides a wide range of services 
to clients across a broad spectrum of industries and has substantial experience representing Chapter 
11 debtors in possession, creditors’ committees, secured and unsecured creditors, and enterprises 
seeking to acquire assets. He is a member of the Turnaround Management Association. Mr. Conway 
is admitted to practice in Oregon and Washington and before the federal court for the Northern District 
of California.

Eric DeJong, Perkins Coie LLP, Seattle. Mr. DeJong’s practice includes mergers and acquisitions, 
corporate finance, public companies, venture capital, emerging companies and venture capital law, 
corporate law, corporate and securities, and capital markets. He serves as cochair of the Washington 
State Bar Association Corporate Act Revision Committee.

Gina Eiben, Perkins Coie LLP, Portland. Ms. Eiben’s practice includes corporate law, corporate finance, 
mergers and acquisitions, public companies, emerging companies and venture capital law, corporate 
and securities, capital markets, and economic opportunity and recovery team. She is a past board 
member of Oregon Women Lawyers.

Julieanna Elegant, Lewis & Clark Small Business Legal Clinic, Portland. Ms. Elegant joined the Small 
Business Legal Clinic (SBLC) in 2013. Prior to that, she worked for nongovernmental organizations in 
Latin America, the Middle East, and Central Asia as a project manager and teacher. Upon returning to 
Oregon, she managed programs for immigrants and refugees and at-risk youth in Portland.

Colin Folawn, Schwabe Williamson & Wyatt PC, Portland. Mr. Folawn’s practice focuses on the 
technology and transportation, ports, and maritime industries. He is a past member of the Washington 
State Bar Association Committee on Professional Ethics.
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Seena Ghebleh, Perkins Coie LLP, Los Angeles. Mr. Ghebleh advises early-stage and growth-stage 
technology companies on various corporate matters, including entity formation, capital structure, 
financings, and general corporate governance. He also has experience representing public and private 
companies in strategic investments, mergers and acquisitions, reorganizations, and loan portfolio sales, 
and he advises on commercial contracts and operational matters. Mr. Ghebleh is admitted to practice 
law in Arizona and New York.

Seth Row, Miller Nash Graham & Dunn LLP, Portland. Mr. Row is an experienced insurance problem-
solver and business litigator, representing commercial policyholders, including banks, manufacturers, 
developers, agriculturists, and public entities in litigation and negotiation of insurance disputes in 
Oregon, Washington, and nationwide. He is cochair of the firm’s Insurance Recovery Practice Team. 
Mr. Row is a frequent speaker and author on litigation and insurance matters. He is an active member of 
the American Bar Association Section of Litigation, the ABA Insurance Coverage Litigation Committee, 
and the Multnomah Bar Association. Seth has provided pro bono legal services to local housing 
organizations, transgender individuals, and immigration groups, among others. Mr. Row is the founder 
and editor of The Northwest Policyholder, the company’s blog focusing on insurance coverage issues 
in the Pacific Northwest.

Valerie Sasaki, Samuels Yoelin Kantor LLP, Portland. Ms. Sasaki’s practice specializes in jurisdictional 
tax consulting, working closely with Fortune 50 companies involved in audits before the Oregon and 
Washington Departments of Revenue. She also works with business owners on tax, business, and 
estate planning issues in Oregon and southwest Washington. She is a fellow of the American College 
of Tax Counsel and has served as chair of the Portland Tax Forum, the Oregon State Bar Taxation 
Section, and the OSB Business Law Section.

Ava Schoen, Tonkon Torp LLP, Portland. Ms. Schoen’s practice is focused on Chapter 11 corporate 
reorganizations and debtor-creditor law, as well as commercial litigation. She has significant experience 
representing clients in the real estate, retail, manufacturing, farming, and technology industries and 
Chapter 11 debtors-in-possession as well as creditors. She is a member of the Turnaround Management 
Association and a member of the Oregon State Bar Debtor-Creditor Section Executive Committee. Ms. 
Schoen is admitted to practice in Oregon and New York.

June Wang, Perkins Coie LLP, Seattle. Ms. Wang’s practice focuses on corporate law, mergers and 
acquisitions, capital markets, corporate and securities, corporate finance, and public companies. She 
regularly represents issuers in a variety of capital markets transactions, including initial public offerings, 
follow-on and secondary offerings, debt offerings, and tender offers.

FACULTY (Continued)

https://www.nwpolicyholder.com/
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 1A–1Current Developments in Business Law

Review of Changes to the Washington Business Corporation
Act (WBCA), 2018-Present, with a (Very) Brief Lookback Further

PRESENTERS:

ERIC DEJONG, PERKINS COIE LLP, SEATTLE, WA

JUNE WANG, PERKINS COIE LLP, SEATTLE, WA

REGIONAL CORPORATE LAW UPDATE: WASHINGTON 

| © 2020 Perkins Coie LLP2

• How the Corporate Law “Sausage” is made in Washington
• The role of the Corporate Act Revision Committee and other WSBA committees 

(Partnership & LLC, Nonprofit); MBCA
• Other protagonists

• “Mr. Peabody’s WABAC Machine”:
• Social Purpose Corporations: adopted/effective 2012 (RCW 23B.25)
• Entity conversions: adopted/effective 2014 (RCW 23B.09)
• Uniform Business Organizations Code: modeled on the ULC “Hub”; adopted in 

2015/effective 1/1/2016 (RCW 23.95)
• Washington Limited Liability Company Act: complete overhaul adopted in 

2015/effective 1/1/2016 RCW 25.15)

Introduction

https://www.perkinscoie.com/en/professionals/eric-a-dejong.html
https://www.perkinscoie.com/en/professionals/june-wang.html
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• Senate Bill 6037, which was effective June 11, 2020, added RCW 
23B.08.120 to the WBCA (the Women on Corporate Boards Act).

• WA becomes 2nd state after CA to affirmatively address gender diversity 
on public company boards of directors in corporate statute (other states 
like MA, PA, and CO have adopted non-binding resolutions encouraging 
board diversity).

• The Women on Corporate Boards Act was a CARC-authored bill that 
followed an unsuccessful effort in 2019 by a group of Washington State 
Senators to promote a bill similar in nature to California’s.

• Section 23B.08.120 takes a “comply or explain” approach:  a company 
subject to Section 23B.08.120 must have a “gender-diverse board” or
provide shareholders a “board diversity discussion and analysis.”

• Gender Diversity Requirement:  To be considered gender diverse, at least 
25% of a company’s board must self-identify as women.

Board Gender Diversity:  General

| © 2020 Perkins Coie LLP4

• If fail to meet Gender Diversity Requirement, must provide Board Diversity 
Discussion and Analysis that includes information about “the public company’s 
approach to developing and maintaining diversity on its board of directors.”

• Disclosure requirement hinges on a more comprehensive conception of diversity than just 
gender. “Diverse groups” is defined to mean “women, racial minorities, and historically 
underrepresented groups.” 

• Must address:
• How the board or a board committee considered the representation of any “diverse groups” 

in identifying and nominating candidates for election as directors in connection with the last 
annual meeting (or if not, why not).

• Any policy adopted by the board or a committee relating to identifying and nominating 
members of diverse groups for election to the board (or if no such policy has been adopted, 
why not).

• Mechanisms of board refreshment, such as term limits and mandatory retirement age 
policies (or if no such mechanisms exist, why not).

• May be posted on the company’s website or included in the proxy statement for the 
relevant annual meeting.

• Remedy: shareholder may apply to superior court for summary order to furnish 
required disclosures to shareholders.

• Savings clause: failure to comply does not affect any corporate action or change 
directors’ standards of conduct.

Board Gender Diversity (continued):  Board Diversity Discussion and 
Analysis
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| © 2020 Perkins Coie LLP5

• Applies to corporations incorporated in Washington that are “public 
companies”.

• A public company is a corporation that has a class of securities registered with the 
Securities and Exchange Commission pursuant to Section 12 or 15 of the Securities 
Exchange Act of 1934, or section 8 of the Investment Company Act of 1940.

• Unlike California’s gender diversity statute, does not apply to foreign corporations 
headquartered in WA.

• Exceptions:
• An “emerging growth company” as defined in Exchange Act Rule 12b-2.
• A “smaller reporting company” as defined in Exchange Act Rule 12b-2.
• A controlled company (i.e., more than 50% of the outstanding voting power is held by a 

person or group).
• A company whose articles authorize the election of all or a specified number of 

directors by one or more separate voting groups.
• A company that is not required by the WBCA or the rules of a national securities 

exchange to hold an annual meeting of shareholders.

Board Gender Diversity (continued):  Applies to which companies?

| © 2020 Perkins Coie LLP6

• Goes into effect January 1, 2022, but Gender Diversity Threshold must be 
met for at least 270 days of the fiscal year preceding the applicable annual 
meeting of shareholders.  That means:

Board Gender Diversity (continued):  When does it apply?

*Assumes a company holds its annual meeting more than three but less than six months after fiscal year end.  A 
June 30 FYE company that holds its annual meeting more than six months after fiscal year end (e.g., a January 
2022 annual meeting for its June 30, 2021 FYE) would need to be compliant by October 3, 2020.

If Fiscal Year Ends: Company Must Have Gender-Diverse Board by:* 
December 31 April 5, 2021 

September 30 January 3, 2021 

June 30 October 3, 2021 
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| © 2020 Perkins Coie LLP7

• Senate Bill 6037 also implemented a number of changes to the WBCA to keep current with 
recent developments in corporate law, including (in some cases) to achieve consistency with the 
American Bar Association's 2016 Revised Model Business Corporation Act (MBCA). These 
include the following:

• A corporation is permitted to include terms in its articles of incorporation that are “dependent on 
facts objectively ascertainable outside the articles.”  The same now applies to plans merger, share 
exchange, and conversion. Previously only explicitly applied to defining terms of shares in 
articles.  RCW 23B.01.200(3), .02.020(4), .06.010(4), .09.020(2), .11.010(4), and .11.020(4).
o Facts may include (i) statistical/market indices, market prices of securities or groups of securities, interest 

rates, currency exchange rates and the like, if available in nationally recognized new or information medium, 
(ii) determination by corporation, board, officer, etc., (iii) terms of or actions taken under an agreement to 
which corporation is a party.

o Facts in clauses (ii) and (iii) require subsequent disclosure to shareholders or filing with SOS when they occur.

Select Modernization Updates

| © 2020 Perkins Coie LLP8

• Senate Bill 6037 (continued):
• A corporation cannot vote its shares whether they are owned by or otherwise belong to the 

corporation or by the corporation's controlled subsidiary. Section 23B.07.210
o Previously only applied to shares owned by subsidiaries
o Exceptions for shares owned in fiduciary capacity

• Shareholder approval of corporate action by less than unanimous written:
o Technical updates related to UETA changes
o Extended for the first time to “public companies”
o Clarified that less than unanimous written consent cannot be used to elect directors if cumulative voting 

applies
o Clarified that failure to comply with the notice requirements for soliciting and obtaining shareholder consent 

will not invalidate the shareholder approval obtained by the consent.
• Senate Bill 6028, another bill that was also effective on June 11, 2020, adopted the Uniform 

Electronic Transactions Act (UETA) and made corresponding changes to sections of the WBCA 
(and other entity statutes) relating to notices and other communications (e.g., shareholder and 
director consents) by electronic transmission, including key definitions (e.g., electronic, electronic 
signature, document, and sign).

Select Modernization Updates (continued)
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• In July 2019, Senate Bill 5003 changed the default rule in Washington 
relating to preemptive rights to align with the current MBCA and the 
business corporations laws of many other states. RCW 23B.06.300.

• Prior rule (“opt out” approach”):  Unless the articles of incorporation 
provided otherwise or shareholders waived their preemptive right, 
shareholders had a preemptive right to acquire proportional amounts of the 
corporation’s unissued shares or any security convertible into when the 
board of directors decides to issue them, subject to certain exceptions.

• Current rule (“opt in” approach):  For corporations formed on or after 
January 1, 2020, shareholders only have preemptive rights if the articles of 
incorporation so provide.

• Removes a potential trap for companies that raise multiple rounds of 
capital but fail to offer the preemptive right to (or obtain a waiver from) 
shareholders in connection with each securities issuance.

Select Modernization Updates (continued):  Preemptive Rights

| © 2020 Perkins Coie LLP10

• Senate Bill 5003 also similarly changed the default rule in Washington relating to 
cumulative voting to align with the current MBCA and the business corporations 
laws of other states. RCW 23B.07.280.

• Prior rule (“opt out” approach”):  Unless the articles of incorporation provided 
otherwise, shareholders entitled to vote at any election of directors were entitled to 
cumulate votes by multiplying the number of votes they were entitled to cast by the 
number of directors for whom they were entitled to vote and to cast the product for 
a single candidate or distribute the product among two or more candidates.

• Current rule (“opt in” approach):  For corporations formed on or after January 1, 
2020, shareholders will only be able to cumulate votes in a director election if the 
articles of incorporation authorize cumulative voting.

• For authorized cumulative voting to occur, the meeting notice must clearly state that cumulative 
voting at the meeting is authorized; or a shareholder with the right to cumulate votes must notify 
the corporation no less than 72-hours before the meeting that they intend to cumulate votes.  If 
one shareholder gives this notice, the other shareholders in the voting group may cumulate their 
votes without giving further notice.

Select Modernization Updates (continued):  Cumulative Voting
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• Senate Bill 5003 further amended the WBCA to adopt an objective test in place of the 
traditional “sale of all or substantially all of a corporation’s assets” for transactions 
acquiring shareholder approval, to align it to the MBCA’s approach. RCW 23B.12.01, 
12.02.

• Prior rule:  Shareholder approval required of all transactions involving the sale, lease, 
exchange, or other disposition of “all or substantially all” of a corporation’s property and 
assets, other than in the usual and regular course of business.

• The phrase “all or substantially all” was not defined in the WBCA, and it had not been interpreted 
by any Washington court.

• Although official legislative history from 1989 cast some light on the meaning of the phrase, 
careful practitioners looked to case law in other jurisdictions - particularly Delaware - when 
analyzing the issue.

Select Modernization Updates (continued):  Shareholder Approval of Disposition 
of Corporate Assets Outside the Regular Course of Business

| © 2020 Perkins Coie LLP12

• Current rule:  shareholder approval required for transactions involving a sale, lease, 
exchange, or other disposition of a corporation’s property and assets, other than in the 
usual and regular course of its business, if the disposition would leave the corporation 
without a “significant continuing business activity.”

• Safe Harbor:  A “significant continuing business activity” exists if the remaining activity represents:
o 25% of the total assets at the end of the most recently completed fiscal year; and
o either 25% of income from continuing operations for that fiscal year, or 25% of revenues from continuing operations for that 

fiscal year.

• May be based either on financial statements prepared on the basis of accounting practices and 
principles that are reasonable in the circumstances or, in the case of the first item above, on a fair 
valuation or other method that is reasonable in the circumstances.

• Test is a safe harbor - WBCA goes further than MBCA and states expressly that failure to satisfy 
objective tests does not create a presumption that the disposition will leave the corporation 
without a significant continuing business activity.

Select Modernization Updates (continued):  Shareholder Approval of Disposition 
of Corporate Assets Outside the Regular Course of Business (continued)
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• Senate Bill 6040, which was effective June 7, 2018, amended RCW 
23B.07.010 (Annual meetings) and 23B.07.020 (Special meetings) to 
expressly allow Washington corporations to hold “virtual” shareholder 
meetings.

• Prior to these amendments, Washington corporations could hold either 
physical meetings or “hybrid” meetings, in which the meeting is convened 
in a physical location and some shareholders participate through a live 
audio or video feed or other remote communication technology.

• Now, corporations are authorized to hold virtual meetings, so long as a 
company’s bylaws authorize the board of directors or another person to 
determine the place of shareholder meetings.

• Corporations may “opt out” of the right to hold virtual meetings by amending their 
articles of incorporation or bylaws.

Virtual Shareholder Meetings:  General

| © 2020 Perkins Coie LLP14

• RCW 23B.07.080 (Shareholder participation by means of communication 
equipment) was also amended.  Changes are relevant to both virtual meetings and 
hybrid meetings.

• If a company opts to hold a virtual meeting or hybrid meeting, the notice of meeting 
must specify how shareholders may participate through remote communication.

• For example, identify the URL for a webcast of the meeting and provide instructions for how to 
access the meeting.

• Shareholders participating remotely in meetings no longer are required to be able 
to “hear each other during the meeting”, but shareholders (and proxy holders) 
attending remotely must be given a reasonable opportunity to participate in the 
meeting—including the ability to hear or read the proceedings of the meeting as 
they unfold—and vote on any matters submitted to shareholders.

• Company must take reasonable measures to verify that persons participating in 
the meeting as shareholders or proxy holders are in fact shareholders or proxy 
holders.

Virtual Shareholder Meetings:  Shareholder Participation



Chapter 1A—Presentation Slides: Regional Corporate Law Update: Washington

 1A–8Current Developments in Business Law



Chapter 1B

Presentation Slides: Key Developments in 
California Corporations Law—2018–2020

George Colindres
Perkins Coie LLP

Los Angeles, California

Seena Ghebleh
Perkins Coie LLP

Los Angeles, California



Chapter 1B—Presentation Slides: Key Developments in California Corporations Law—2018–2020

 1B–iiCurrent Developments in Business Law



Chapter 1B—Presentation Slides: Key Developments in California Corporations Law—2018–2020

 1B–1Current Developments in Business Law

KEY DEVELOPMENTS 
IN CALIFORNIA 
CORPORATIONS LAW -
2018-2020 

| © 2020 Perkins Coie LLP

• In 2020, the Corporations Committee of the California State Bar proposed 
two (2) significant changes to the California Corporations Code (the 
“Code”).

Year: 2020  

2
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• The first proposed change was introduced to the California senate on 
January 21, 2020, as SB 870 and proposed adding Section 119 to the 
Code.

• SB 870 has been rescinded at this time due to the shortened 2020 
legislative calendar.

• Section 119 would allow a California corporation to ratify or validate an 
otherwise lawful corporate action that is not in compliance with the law, the 
corporation’s bylaws, or articles by the superior court.  Such validation 
would be conclusive absent actual fraud in the process.  

SB 870 - Amendment to Section 110 and Addition of 
Section 119 to the Code

3
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• Court approval under Section 119 would not be the exclusive means for 
ratification or validation of a noncompliant corporate action for a California 
corporation.

• Under Section 119, a corporation would also be permitted to ratify or 
validate the corporate action or correct the record through written consent 
or resolution of the board or, where applicable, of the shareholders in 
accordance with the Code and the articles and the bylaws in effect at the 
time of ratification.

SB 870 Cont’d…
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• If there was a higher approval standard that was or would have been 
applicable to the original taking of the corporation action, the ratification 
must be approved in accordance with the higher approval standard.  

• The corporation must promptly provide notice to its shareholders either 
before or after of the ratification.

• Ratification or validation is not permitted and would be void if it would 
cause an instrument previously filed with the Secretary of State to become 
incorrect or incomplete.

SB 870 Cont’d…
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• The noncompliant corporate act may also be ratified or validated through 
filing of a Certificate of Ratification.

• The filed Certificate of Ratification can be filed if a ratification or validation 
of a corporate action affirms an instrument previously filed with the 
Secretary of State of California.

• The previous instrument at the time of its filing must not have been in 
compliance at the time of filing with the Code or the corporation’s bylaws or 
articles and must also correctly reflect the action that is being ratified or 
validated.    

SB 870 Cont’d…
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• The second proposed change was introduced to the California senate on 
February 3, 2020 as SB 913.

• SB 913 has been rescinded at this time due to the shortened 2020 
legislative calendar.

• Section 1150 of the Code permits a California corporation to convert into a 
domestic other business entity such as a limited liability company or a 
partnership but does not currently permit conversion into a foreign 
corporation or other entity.

• The amendment to Section 1150 of the Code would permit a California 
corporation to be converted into a foreign corporation or a foreign other 
business entity.

SB 913 - Amendment to Section 1150 of the Code

7
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• Currently, other types of California domestic business entities can convert 
into foreign or other types of domestic business entities.

• Under Section 17710 of the Code, a domestic limited liability can convert 
into a foreign limited liability company or foreign other business entity.

• Section 15911 of the Code permits the conversion of a domestic limited 
partnership to a foreign limited partnership or foreign other business entity.  

Other California Entities That Can Convert

8
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• California Assembly Bill 375, otherwise known as the California Consumer 
Privacy Act (“CCPA”) was enacted and signed into law in 2018 (and 
subsequently amended) and became effective on January 1, 2020.

• Under the CCPA, consumers that are California residents have new 
privacy rights.  The following are some of the key rights for California 
residents under the CCPA:
- To know what personal information is collected about them;
- To know whether and to whom their personal information is sold/disclosed and 

to opt out of its sale;
- To access their personal information that has been collected;
- To have a business delete their personal information;
- To not be discriminated against for exercising their rights under the CCPA.

Assembly Bill 375 - California Consumer Privacy Act 
(“CCPA”)  

9
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• The CCPA applies to the following businesses:
- Businesses that do business in California and that are for-profit or operated for 

financial benefit;
- Businesses that collect personal information (or on behalf of which such 

information is collected);
- Businesses that alone or jointly with others determine the purpose of or means 

of processing the data.

CCPA Cont’d…
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• The applicable business must also meet at least one of the following 
criteria:
- The business must have annual gross revenue in excess of $25,000,000;
- The business must, alone or in combination, annually buy, receive for the 

business’ commercial purposes, sell, or share for commercial purposes, alone 
or in combination, the personal information of at least 50,000 consumers, 
households, or devices; or

- The business must derive at least fifty percent (50%) of its annual revenue from 
selling consumers’ personal information.  

CCPA Cont’d…

11
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- Under the CCPA, once a consumer has exercised the right to access, 
businesses have forty-five (45) days to disclose and deliver the information.

- A one-time extension of forty-five (45) days (and maximum of ninety (90) days 
from when the request was first received) may be possible, but businesses are 
required to notify the consumer of any extension within the first forty-five (45) 
days after receiving the request.

CCPA Cont’d…
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- A business that violates the CCPA can face injunctions and penalties of not 
more than $2,500 for each violation and not more than $7,500 for each 
intentional violation.  

- A business has thirty (30) days after receiving written notice of noncompliance to 
cure the violation.  

CCPA Cont’d…
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• California Assembly Bill 5 was enacted and signed into law in 2019 and 
became effective on January 1, 2020.  

• The law adopted and further expanded on the “ABC Test” adopted by the 
California Supreme Court in Dynamex Operations West, Inc. vs. Superior 
Court of Los Angeles and abandoned the less stringent multi-factor test 
established in S. G. Borello & Sons, Inc. vs. Department of Industrial 
Relations.

Assembly Bill 5 - “ABC” Test   

14
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• Under the bill’s ABC test, a worker is presumed to be an employee unless 
the hiring entity can establish that:
- The person is free from the control and direction of the hiring entity in 

connection with the performance of the work, both under the contract for the 
performance of the work and in fact;

- The person performs work that is outside the usual course of the hiring entity’s 
business; and

- The person is customarily engaged in an independently established trade, 
occupation, or business of the same nature as that involved in the work 
performed.

• Unless all three (3) of the above factors are met, a worker cannot be 
classified as an independent contractor.  

• Under the Borello multi-factors test, the primary focus was on whether a 
company has control over the means and manner of performing contracted 
work as well as additional secondary factors.

ABC Test Cont’d…

15
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• The bill carved out a number of exemptions from the ABC test.  For those 
exempted occupations, the Borello multi-factors test is still used.

• Some of those exempted professions include doctors; professionals such as 
lawyers, architects, and engineers; real estate agents; and many others.  

• The companies feeling the biggest impact, such as Uber, Lyft and Postmates, are 
in the so-called “gig economy” industry, but other companies should also step back 
and examine their California independent contractor relationships under this 
framework.

• The difference in classification can have meaningful impact for employers with 
respect to benefits required for employees that would not be required for 
independent contractors. 

• The law has faced much opposition, including Proposition 22, which is on the ballot 
in California this year, and which if successful would define workers of app-based 
transportation companies as independent contractors.

ABC Test Cont’d…

16
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• SB 826 was introduced to the California senate on January 3, 2018, signed into 
law in 2018, and became effective January 1, 2019.

• SB 826 added Sections 301.3 and 2115.5 to the Code.
• SB 826 required that by December 31, 2019, covered corporations have at least 

one (1) female director on the board of directors.
• By December 31, 2021, SB 826 mandates that:

- If a corporation has six (6) or more directors on its board, then a minimum of three (3) 
directors must be female;

- If a corporation has five (5) directors on its board, then a minimum of two (2) directors 
must be female; and

- If a corporation has four (4) or fewer directors on its board, then a minimum of one (1) 
director must be female.  

SB 826 - Gender Diversity on Board of Directors 

18



Chapter 1B—Presentation Slides: Key Developments in California Corporations Law—2018–2020

 1B–10Current Developments in Business Law

| © 2020 Perkins Coie LLP19

• “Covered corporations” means publicly held corporations that are 
incorporated in California or foreign corporations that have their 
principal executive offices in California as reflected in the 
corporation’s SEC Form 10-K.

SB 826 Cont’d…

| © 2020 Perkins Coie LLP

• SB 826 required that by July 1, 2019, the California Secretary of State 
must post information on covered corporations which have at least one (1) 
female director and thereafter publish annual reports stating the number of 
corporations whose principal executive offices are located in California and 
have at least one (1) female director.

• The law also required that covered corporations be required to disclose on 
the Corporate Disclosure Statement filed with the Secretary of State 
whether 1) the corporation’s Form 10-K lists a California principal executive 
address and if so, 2) if the corporation’s board has at least one (1) female 
director.    

SB 826 Cont’d…
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• Under the law, if a covered corporation fails to file the board member 
information on time with the Secretary of State, a first violation of failing to 
meet the requirements established by SB 826 would result in a $100,000 
fine, and for each subsequent violation thereafter, a fine of $300,000.  

• Since the law came into effect, SB 826 has been the subject of numerous 
legal challenges that are currently ongoing.

SB 826 Cont’d…

21
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• In 2018, California enacted and signed into law Assembly Bill 2503, which became 
effective January 1, 2019, and allows the California Franchise Tax Board to, under 
certain circumstances and if certain requirements are met, 1) administratively 
dissolve domestic corporations and limited liability companies, and 2) abate unpaid 
qualified taxes, interest, and penalties. 

• The bill added Sections 2205.5 and 17713.10.1 to the Code and Sections 23310 
and 23311 to the Revenue and Taxation Code relating to business.

• The domestic corporation can be either involuntarily dissolved or voluntarily 
dissolved.

• Prior to the bill, the California Franchise Tax Board lacked the statutory authority to 
administratively dissolve businesses that failed to complete the process required to 
legally dissolve in California.

• The result, prior to the bill, was that many of these “zombie” companies continued 
accruing tax, interest, and penalties for the twenty (20) years before the California 
Franchise Tax Board could legally discharge the uncollectable tax liability.

Assembly Bill 2503 - Administrative 
Dissolution/Cancellation and Abatement

22
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• Under the bill, the California Franchise Tax Board has the authority to 
involuntarily administratively dissolve/cancel a domestic corporation or 
limited liability company that:
- Has ceased doing business;
- Has been suspended for sixty (60) or more consecutive months; and
- Paid all taxes and filed all returns due as of the date the entity ceased doing 

business.
• The bill requires that the corporation be notified of the pending involuntary 

dissolution and puts in place procedures to allow the corporation to contest 
the dissolution. 

Assembly Bill 2503 - Involuntary Administrative 
Dissolution/Cancellation

23
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• The bill also authorizes the California Franchise Tax Board to abate, upon 
written request of a qualified entity, the unpaid qualified taxes, interest, and 
penalties for the taxable years in which the entity certifies, under penalty of 
perjury that:
- The entity has been registered for more than twelve (12) months with the 

California Secretary of State; 
- The entity was not doing business; or
- The entity has ceased doing business; and
- The entity does not have any remaining assets in the business.

• In order to obtain the above voluntary dissolution and abatement, a 
domestic corporation would file an FTB Form 3715 Form.   

Assembly Bill 2503 - Abatement

24
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• In 2018, California enacted and signed into law California Assembly Bill 
2237, which became effective January 1, 2019.

• Prior to the law, Section 1601 of the Code required that shareholder 
inspections of the corporation’s accounting records and board meeting 
minutes be conducted at a domestic or foreign-qualified corporation’s 
executive offices in California.

• Under the bill, Section 1601 of the Code was amended to allow:
- The inspection to be conducted at the registered agent’s physical location if 

there is no California office; and
- At shareholder’s request, that the corporation produce the proper documentation 

by mail or electronically, provided that the shareholder is willing to pay the 
reasonable costs for printing or converting the documents to electronic format. 

Assembly Bill 2237- Shareholder Inspection of 
Corporate Records 

25
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• In 2017, California enacted and signed into law Assembly Bill 1093, which 
became effective January 1, 2018, and provided a mechanism for 
substituted service of process.

• The bill amended Section 415.20 of the Code of Civil Procedure.
• Under existing law prior to the bill, if a summons or complaint could not 

with reasonable diligence be personally delivered to the person served, the 
summons or complaint could be served in a number of ways such as:
- Being left with certain people at the person’s dwelling house;
- Being left at the person’s usual place of business.

• The bill permits a substitution such that, if the only address reasonably 
known for the person to be served is a private mailbox obtained through a 
commercial mail receiving agency, service of process can be effected on 
the first delivery attempt by leaving a copy of the summons and complaint 
with the commercial mailing receiving agency as specified.

Assembly Bill 1093 - Service of Process
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• In 2017, California enacted and signed into law SB 340, which became 
effective January 1, 2018.

• Under the bill, Section 1401 of the Code was amended and Section 1401.5 
was added to authorize a trustee, liquidating agent, responsible officer, or 
other representative appointed by the court, in connection with a 
bankruptcy proceeding that has been initiated, to execute and file with the 
California Secretary of State a certificate of dissolution when the 
corporation has been completely wound up.

SB 340 - Dissolution in Connection with Bankruptcy 
Proceeding

28
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• In 2017, California enacted and signed into law Assembly Bill 1535, which 
became effective on January 1, 2018. 

• Prior to the amendment, Section 2000 of the Code provided that, subject to 
any contrary provision in the articles of incorporation, in a suit for 
involuntary dissolution or a proceeding for voluntary dissolution initiated by 
shareholders owning 50% of the voting power, the corporation or—if it does 
not elect to purchase—the holders of 50% or more of the voting power may 
avoid the dissolution of the corporation and appointment of a receiver by 
purchasing for cash the shares owned by the plaintiff or shareholders 
initiating the proceeding at their fair value. 

• After the amendment, the statute now provides that the relevant provisions 
in the articles of incorporation may include a reference to a separate 
written agreement between two or more shareholders pertaining to the 
purchase of the shares, thereby obviating the requirement that such 
provisions be set forth in the articles.

Assembly Bill 1535 - Amendment to Section 2000 of 
the Code

29
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• With corporate practitioners facing unique challenges during the COVID-19 
pandemic, it is important to remember that the Code, per a series of 2014 
amendments, offers some corporate governance flexibility in corporate 
governance during a state of emergency.

COVID-19 Corporate Governance Reminder 

30
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• A few examples include:
- Section 207(i)(5) of the Code provides that an “emergency” includes a state of 

emergency proclaimed by the Governor of California or the President of the United 
States, both of which have occurred as a result of the pandemic;

- Section 212(c)(1) of the Code, which acknowledges that the bylaws, provided they are 
not in conflict with the corporation’s articles of incorporation, may contain provisions with 
procedures to manage and conduct the ordinary business affairs of a corporation during 
an emergency, such as procedures for calling meetings and quorum requirements;

- Section 207(i)(1) of the Code provides that in anticipation of or during an emergency, 
corporations may take certain actions (unless otherwise provided by emergency bylaws) 
to 1) modify lines of succession to accommodate incapacity of a director, officer, 
employee, or agent of the corporation; and 2) relocate the principal office or designate 
alternative principal offices or regional offices; and

- Per the Code, corporate action taken in good faith in accordance with emergency bylaws 
or in anticipation of or during an emergency under Section 207(i) is binding on a 
corporation and may not be used to impose liability on a director, officer, employee, or 
agent of the corporation.  

COVID-19 Reminder Cont’d…
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Oregon Update
Valerie Sasaki
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vsasaki@samuelslaw.com

Revised Uniform LLC Act

 Where is this coming from?

 Major things to keep in mind

 Timing – 2023 Session

 What’s next?
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Taxes

 Statewide: Corporate Activity Tax (2020)

 Metro Area: SHS (2021), ?Transit? 
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After the Quarantine: 
Employer Issues to Consider
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Presented by:

Anthony Blake 

Kyle Busse

What We’re Going to Discuss

THE PROCESS OF 
REOPENING

FREQUENTLY ASKED 
QUESTIONS

LEGAL CONSIDERATIONS
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The Process of Reopening:
Unfamiliar Territory 

May 5  
Reopening 
guidelines 
announced

May 15  
31 of 36 counties begin 

Phase 1 reopening

June 5  
26 counties enter Phase 2 

Multnomah County applies 
for Phase 1

June 12 
Governor pauses 

reopening for 7 days 

June 19 
Multnomah County 

enters Phase 1 (Final 
county)

July 3                               
Counties start being 
placed on the Watch 

List

October 23                            
550 new virus cases in 
Oregon, highest daily 

count of new cases 
since start of pandemic

Timeline of Reopening
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June 24  
Face masks or 

coverings 
required in stores 
and public spaces 

for 7 counties

July 1  
Face mask requirement 
expanded state-wide for 
stores and public spaces

July 22
Face masks required in 

indoor public spaces and 
OUTDOORS where physical 
distancing is not possible

August 14 
Face mask requirement expanded to 

include OFFICES

October 19
Face masks required when within 6 ft. of 

people outside your household
Recommend not wearing a face shield 

instead of a mask

Timeline of Mask Requirements

Phase One
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May 5  
Reopening 
guidelines 
announced

May 15  
31 of 36 counties begin 

Phase 1 reopening

June 5  
26 counties enter Phase 2 

Multnomah County applies 
for Phase 1

June 12 
Governor pauses 

reopening for 7 days 

June 19 
Multnomah County 

enters Phase 1 (Final 
county)

July 3                               
Counties start being 
placed on the Watch 

List

October 23                            
550 new virus cases in 
Oregon, highest daily 

count of new cases 
since start of pandemic

Timeline of Reopening

Phase Two



Chapter 2—Presentation Slides: After the Quarantine: Employer Issues to Consider

 2–5Current Developments in Business Law

Phases of Reopening for Oregon Counties

May 5  
Reopening 
guidelines 
announced

May 15  
31 of 36 counties begin 

Phase 1 reopening

June 5  
26 counties enter Phase 2 

Multnomah County applies 
for Phase 1

June 12 
Governor pauses 

reopening for 7 days 

June 19 
Multnomah County 

enters Phase 1 (Final 
county)

July 3                               
Counties start being 
placed on the Watch 

List

October 23                            
550 new virus cases in 
Oregon, highest daily 

count of new cases 
since start of pandemic

Timeline of Reopening
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The Process of Reopening: 
How Far Do I Take This?

The Process of Reopening: 
How Should I Reopen?

• Testing
• Update Policies
• Educate Employees

• Consider Including Stakeholders in 
Decision making Process
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Employee Issues to Consider As 
We Reopen

• Notification to employees
• Do you want them to return to the 

office? When?
• Employees who don't want to return:
• Like working remotely on own 

schedule
• Fear of contracting COVID-19

Fall into Six Categories of FFCRA?
Subject to a federal, state, or local quarantine or isolation order related to COVID-19;

Under advice from health care provider to self-quarantine due to COVID-19 concerns;

Experiencing COVID-19 symptoms and seeking a medical diagnosis;

Caring for an individual subject to a government order or medically advised self 
quarantine as described above;

Caring for a child whose school or place of care is closed (or childcare provider is 
unavailable)

Experiencing any other substantially similar condition



Chapter 2—Presentation Slides: After the Quarantine: Employer Issues to Consider

 2–8Current Developments in Business Law

Hypothetical

Jane, a healthy employee at a health 
care facility who is needed to handle 
patient admissions, says that she cannot 
report to work because she has a baby 
and does not want to be exposed to 
COVID-19 and possibly bring the virus 
home.

Hypothetical (cont’d)
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Fall into Six Categories of FFCRA?
Subject to a federal, state, or local quarantine or isolation order related to COVID-19;

Under advice from health care provider to self-quarantine due to COVID-19 concerns;

Experiencing COVID-19 symptoms and seeking a medical diagnosis;

Caring for an individual subject to a government order or medically advised self 
quarantine as described above;

Caring for a child whose school or place of care is closed (or childcare provider is 
unavailable)

Experiencing any other substantially similar condition

Social Distancing
• Elevator protocols/“safe zones” demarcating 

spots to stand in 
• Desk configurations/moving furniture
• Social distancing signage in lobbies and waiting 

areas
• Floor directional signage
• Create work zones
• Hold fewer in-person meetings/staggered shifts
• Establish maximum capacities for restrooms
• Close common areas and breakrooms?
• Enforce social distancing policies
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Modified Scheduling
Develop a 
scheduling 

system that fits 
the workplace 

at issue. 

Consider 
utilizing teams 

for tasks, 
staggered shifts, 

or telework.

Revisit the 
work week. 

Be aware of 
wage and hour 
implications.

FAQ:
Cleaning and sanitation 
timing and procedures

 Daily Cleaning?
 Public Facilities?
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Personal 
Protective 

Equipment

• May Require Masks

• Must Provide PPE If You Require It

• Non-Discriminatory Policy

• Train Workers on Policies

Establish a Protocol for Sick 
Employees and their Co-workers
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What to Consider Before Reopening:
Nuts and Bolts in the New Frontier

What to 
consider before 

reopening?

Remote Work Policy
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What to 
consider before 

reopening?

 Flexible Scheduling
 Home Office Hardware

Questions about an employee’s family, travel 
history, and absences
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The Legal Landscape: New Law
Families First Coronavirus Response Act (FFCRA)
• For employers with fewer than 500 employees, 

provides up to 12 weeks of public health emergency 
leave to eligible employees

• Provides up to 80 hours of emergency “paid sick leave” 
• Up to 10 weeks of “expanded family and medical leave” 

at 2/3 pay
• Not in addition to FMLA/OFLA leave
• Very useful FAQ 

https://www.dol.gov/agencies/whd/pandemic/ffcra-
questions

The Legal Landscape: New 
Considerations for Existing Laws

•Americans with Disabilities Act (ADA)
•Family Medical Leave (OFLA/FMLA)
•OSHA and Safety Issues
•Workers’ Compensation
•Whistleblower Claims 
•Limitation of liability laws?

https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
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Hypothetical

Joe, an essential employee, refuses to report 
to work because he has asthma and he is 
concerned he may be at high risk of a severe 
infection if exposed to COVID-19. He demands 
to work from home, but his job requires him 
to handle documents that can only be 
accessed at work via the employer’s 
computers.

Hypothetical 
(cont’d)

First, does the FFCRA apply? 
Required documentation?

If FFCRA does not apply, does 
FMLA?

If neither applies, or if protected 
leave is exhausted, does the ADA 
apply?



Chapter 2—Presentation Slides: After the Quarantine: Employer Issues to Consider

 2–16Current Developments in Business Law

Litigation forecast: 
The cases we expect to see 
as businesses reopen

Litigation forecast:
• Retaliation
• Workers’ Compensation / Retaliation
• Discrimination: Uneven Enforcement 

of Policies
• FFCRA 
• Insurance Claims
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https://www.huntonak.com/en/covid-19-tracker.html

Thank you! 
Anthony Blake 

anthonyblake@markowitzherbold.com
Kyle Busse

kylebusse@markowitzherbold.com
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Oregon’s Legally Constructed Barriers: 
Understanding and Addressing Economic 

Barriers for Marginalized Groups

Julieanna Elegant, Executive Director
Small Business Legal Clinic 
Lewis & Clark Law School

Land Acknowledgement
Kalapuya Treaty/ Treaty of Dayton, 1855
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CLE Goals and Outline
Goal: Understand how the legal system exacerbates economic 
inequalities and examine our responsibility to improve accessibility to 
the legal system.

Historical Legal Timeline –the impact that the law has in creating and 
enforcing power differences.

Update of economic impacts of marginalized groups

Roadmap for personal involvement to dismantle economic impacts

The “isms”

Racism
Sexism

Ableism

Heterosexism

Classism
Ageism



Chapter 3—Presentation Slides: Oregon’s Legally Constructed Barriers

 3–3Current Developments in Business Law

“Isms” + Institution

The use of institutions and systems to support and resource the group in 
power at the expense of the group or groups with less power. These 
barriers may be created with ill intent or based on ignorance. Once these 
barriers are set into an institution or a system, they perpetuate 
themselves without the help of individuals. Often societal bias allow 
these institutional barriers to go unnoticed. 

Oregon’s History of 
Constructing Legal Barriers
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1850 – Oregon Donation Land Act

Lower Table Rock was the site of negotiations for the 1853 
treaty with the Takelma.

Congress passed the Oregon 
Donation Land Act providing 320 
acres to all white or “half-breed” 
men. Although some tribes had 
been decimated by disease, the 
Rogue Valley tribes were still strong. 
“Indian title” was extinguished and 
white settlers claimed thousands of 
acres. The organized resistance by 
Rogue Valley tribes began a race war 
in 1852 & 1853. Eventually the US 
military removed the remaining 
tribal members to coastal 
reservations

1862 - Oregon’s Race Tax

The Oregon legislature passes a law that requires all 
Black, Hawaiian, Chinese and mixed race individuals to 
pay an annual tax of $5 or work for the state building 
roads at 50 cents a day to pay off the tax. The high 
unemployment for people of color and relatively 
expensive tax made it difficult to pay. 
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1882-Chinese Exclusion Act

The act provided an absolute 10-year moratorium on 
immigration of Chinese laborers. The term laborers 
applied to both skilled and unskilled laborers, making 
it difficult for any Chinese immigrant to legally 
immigrate.  For the first time, Federal law proscribed 
entry of an ethnic working group on the premise that 
it endangered the good order of certain localities. It 
was extended for ten years and then made 
permanent in 1902. 

1884 – Women’s Suffrage in Oregon

After failed attempts to pass both the House and Senate in Oregon in 1880 and 1882 
respectively, the Oregon Equal Suffrage Association first placed the voting 
amendment on the ballot in 1884. It failed five times before finally passing in 1929. 
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1907 – Federal Expatriation Act

Women assumed the citizenship of 
their husbands, regardless of their 
place of residence. As a result, any U.S. 
women marrying men who were not US 
citizens would lose citizenship. 
Although overturned in part in 1922, 
any women marrying a person who 
could not become a citizen continued 
to lose their U.S. citizenship until 1931. 

1919 – In Re Estate of Fred Paquet

Ophelia Paquet from the Tillamook tribe was married to Fred 
Paquet for over 30 years. Upon his death, their marriage was 
considered invalid. Marriage between white people and any 
person who was 1/4th or more Black, Chinese or Hawaiian was 
illegal according to an 1866 Oregon law.  The Oregon Supreme 
Court gave John Paquet, Fred’s brother, possession of the land. 
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1922- Takao Ozawa v. United States

The court determined that membership as part 
of the Caucasian race was more important than 
the color of one’s skin in determining whiteness 
and the ability to be an American citizen. Takao 
Ozawa was determined to be ineligible to be an 
American citizen and the court denied his 
naturalization. 

Anti-Japanese sentiment was rampant at the 
time and just two years later, in the Immigration 
Act of 1924, immigration from Japan was 
barred. 

1923 United States v. Bhagat Singh Thind

A mere 3 months later, the Supreme Court took 
up a second case in which they held that the 
definition was no longer those who were 
members of the Caucasian race. The court held 
that Bhagat Singh Thind, a US. Army veteran and 
Sikh man originally from India who was living in 
Oregon, was ineligible to naturalize as a citizen. 
Although he was classified as Caucasian, the 
court now looked to the common or popular 
meaning of the word white, which they decided 
excluded Singh Thind. 
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1923 - Oregon Land Act

Oregon passed the Oregon 
Land Act in 1923 which 
prohibited aliens from owning 
land, both individually and as 
majority shareholders of a 
business. A similar law had 
already been passed in 
California and Washington. The 
law specifically targeted the 
large Asian communities who 
were ineligible to naturalize. 

Oregon Historic Society Research Library, 50082

1933 – New Deal’s Home Owners’ Loan Corporation 

Portland, Oregon

The New Deal saw the creation of many federal 
entities working to support individuals in the 
depression. The Home Owners’ Loan 
Corporation (HOLC) was created to help 
homeowners. Certain neighborhoods were 
rated as credit risks. One of the main factors 
considered was race and ethnicity.

These ratings have had long term impacts. Sixty-
five percent of people of color still live in 
neighborhoods that were graded hazardous in 
the HOLC maps in the 1930s. In “hazardous” 
neighborhoods the credit necessary to 
economic mobility was either unavailable or 
very expensive. Neighborhoods labeled “best” 
in the 1930s, are 91% upper income, and almost 
entirely white. 
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1942 – Executive Order 9066

Following the Executive Order given by 
President Roosevelt, more than 110,000 U.S. 
citizens of Japanese descent and Japanese 
residents were placed in internment camps. 
Given very little time to prepare, they were 
sent to temporary holding places, such as the 
Expo Center in Portland Oregon. 

These camps were in operation until 1945. 
The individuals sent to the camps lost not only 
personal freedoms for many years, but also 
had significant economic losses. 

1944 – Korematsu v. United States

The Supreme Court in a 6-3 decision held that pressing 
public necessity allowed for the internment of an entire 
group. National security was deemed more important 
than equal rights. The court accepted the government’s 
argument that it was impossible to determine the 
disloyal from the loyal. This problem did not extend to 
the German and Italian immigrants residing in the 
United States who were interned in significantly smaller 
numbers despite having much larger populations. 
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1988 – Measure 8

In response to Governor Neil Goldschmidt’s Executive Order 
which banned discrimination in state agencies based on sexual 
orientation, Measure 8 was placed on the ballot. 

Phrased as “Shall voters revoke Governor’s authority to ban 
discrimination, based on sexual orientation, in state executive 
department employment and services?”

The measure passed by a margin of 52.75 to 47.25%.

2004 – Ballot Measure 36

Measure 36 was placed on the ballot for the May 
2004 elections. The ballot title was:

Amends Constitution: Only Marriage Between One 
Man and One Woman Is Valid or Legally Recognized 
as Marriage. 

The measure passed 56.63% (Yes) to 43.37% (No).

Benefits only given to married couples, such as 
medical insurance, tax breaks and inheritance were 
denied to those who were unable to marry.  It was 
overturned in 2014 in federal district court.
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2008 – Oregon Passes Stricter DMV Requirements
In July 2008, as a result of 
a referendum, Oregonians 
requesting a driver’s 
license or identification 
card were required to 
present proof of 
citizenship or lawful 
presence, a social security 
number and proof of their 
full legal name.  These 
requirements made if 
difficult for many, 
especially those whose 
names had changed since 
birth.

Current Disparities
The long legacy of unequal legal treatment and active discrimination against 
marginalized groups has lead to significant economic disparities.
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Top 1% of Oregonians compared to all Oregonians
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Tracking Wealth through Home Ownership
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Women attorneys in 
Oregon make $.63 for every 
$1 made by male attorneys 
(2014).

Economic disparities in the trans community

• According to the Institute for Women’s Policy Research, 
unemployment is 3 times higher for transgendered people and 4 
times higher for transgendered people of color than it is for all 
Americans.

• Transgendered women earn 32% less after they transition.
• Transgendered people are almost 3 times more likely to live in 

poverty
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What can you do?
How as lawyers can we make a difference in the system and within ourselves?

Examining and modifying institutions

• Identify institutions (OSB, courts, Legislature, law schools, law firms, 
your institution)

• Identify pressures points (statutes, impact litigation, modifying ethics 
rules, internal policies, informal/unspoken rules)

• Identifying barriers  (language, cost)
• Invite those for whom the policies have not been favorable to instruct 

the effort to make those changes
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Guiding clients through institutions

• Donate to organizations doing the work
• Pro bono work through non-profit organizations, 

https://www.osbar.org/probono/index.html#place
• Business focused work

• The Small Business Legal Clinic at Lewis and Clark Law School
• The Commons Law Center
• Mercy Corps NW
• Oregon Farmer’s Market Association 

• Other transactional work
• Disability Center – Immigrant and Refugee Community Organization
• Willamette University – Clinical Law Program 

• Economic equity work
• Personal Bankruptcy – Legal Aid
• Low Income Taxpayers (Lewis and Clark and Legal Aid)
• Senior Law Project – Legal Aid, Oregon Law Center
• Foreclosure support - Legal Aid, Oregon Law Center 

The “isms” and ourselves

• Focusing on our own “isms” and biases is necessary when doing the 
pro bono work. 

• Attorneys who want the pro bono work to be less challenging than 
their other work (it will and it won’t).

• Reframing expectations. Gratitude may or may not be part of the 
process. Attorneys are part of the legal system.

• Intentionally bringing respect into the relationship. Recognizing our 
clients’ expertise.
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Business Insurance: From COVID 19 to Employment Claims, Here's What
Businesses Need to Know

Businesses of all sizes have suffered drastic losses and in some cases have been forced to lay off
employees or close their doors permanently. Many are fearing pandemic related workplace
and employment practices claims as they reopen. Some businesses have also had property
damaged during protests. Naturally, businesses are asking whether their insurance policies can
help cover losses.

Business Interruption. Commercial property insurance may cover loss of business income due
to “direct physical loss or damage” to the business property, commonly referred to as “business
interruption” insurance. It may also cover expenses to avoid or minimize the suspension of
operations. Lost income may also be covered if caused by a “civil authority” order restricts
access to a policyholder’s property due to “physical loss or damage” somewhere else. For “non
essential” businesses this may include the Governor’s shutdown or stay at home orders. And
even losses to essential businesses caused by supply chain disruptions may be covered.
“Contingent” business income coverage is triggered if a customer or supplier was forced to
close by direct physical loss or damage, disrupting the business operations of the policyholder.

Unfortunately, the insurance industry has refused coverage under any of these policies, and
some policyholders have filed suit as a result. Litigation takes time, and the results are
uncertain. But even if a business doesn’t want to litigate, don’t give up any rights without
reviewing the policy carefully. One myth is that all policies exclude viruses—not so. And even
policies with “virus” exclusions may still provide an argument for coverage. There are many
types of policies out there, and in this area of law subtle differences may make what is not
covered under one policy covered under another.

Protests and Looting. Standard business property policies usually also cover the cost of repairs
from vandalism, and may cover the costs of goods taken during looting. Vandalism or protest
gatherings that prevent safe access to property and prevents a business from operating may
also trigger business income coverage. Keeping records of damage or “civil commotion”
disruptions to business operations will assist in making these claims.

Employment Issues. COVID 19 has changed the landscape for employers. Stay at home orders
and a drastically weakened economy have presented employers with tough issues surrounding
reductions in work force and pay, and also how to keep employees safe. Depending on how
employers handle some of these issues, their actions may trigger claims under federal and state
statutes, or retaliation claims relating to workers’ compensation or other rights. Furthermore,
because reductions in pay or work force may disparately impact certain portions of the
population, employers may be presented with increased claims of discrimination.

These kinds of employment related claims may be covered under Employment Practices
Liability ("EPL") insurance. Coverage varies: most policies cover reductions in work force,
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discrimination and retaliation, but some exclude or limit coverage for wage and hour and other
issues. Employers should examine their policies carefully to make sure that new risks are
adequately covered. Most importantly, employers should keep in mind that EPL coverage is
written on a “claims made” basis, which means that if an employment related claim is made
the employer will have a limited time in which to report it to the insurer, or risk losing coverage.
"Claim" is usually defined broadly to include among other things BOLI and EEOC charges.
Therefore, employers need to establish a system to ensure that every complaint is are reported
up the chain to someone who can evaluate whether a "claim" has been made and should be
reported to the insurer.

Steps All Businesses Can Take.We encourage all businesses to take steps to protect their rights
to recover under their insurance policies and to maximize those recoveries. To start, track down
and review all insurance policies. If you are presented with an opportunity to renew your
insurance, ask questions about any reductions in coverage, particularly new exclusions relating
to the pandemic. Pay attention to each policy's limits, exclusions, deductibles and reporting
requirements. Any business that has suffered losses, including business interruption loss,
should evaluate whether to provide notice to the insurer. Even if your claim is denied, maintain
records to support the valuation of your losses and extra expenses incurred as a result of the
peril. And don’t take the first “no” for an answer—you paid for insurance, so make sure that
you get what you paid for!

Seth Row, Partner
503.205.2318
seth.row@millernash.com

Shanelle A. Honda, Associate
503.205.2447
shanelle.honda@millernash.com

Katelyn Fulton, Associate
503.205.2331
katelyn.fulton@millernash.com

Miller Nash Graham & Dunn LLP
111 S.W. Fifth Ave. Ste. 3400
Portland, Oregon 97204

millernash.com
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Business Interruption Insurance: The Courts Will Decide 
Seth H. Row, Partner, Miller Nash Graham & Dunn LLP 

In “Top Portland insurers explain why business interruption insurance likely doesn't 
apply during a pandemic” (June 1, 2020), two leaders of prominent insurance brokerage firms in 
the Northwest stated flatly that businesses are not entitled to coverage for business income losses 
due to the pandemic.  Broad categorical statements like those create the risk that business owners 
will give up important legal rights, and also demean those who have already—or will soon—go 
to court to assert those rights.  Let’s set the record straight. 

First, insurance policies are not uniform, no matter what the insurance industry would 
have you believe.  Our firm has reviewed scores of property insurance policies since early March 
when the pandemic began to force businesses to close.  While some of the policies have identical 
language, overall we are seeing vast differences in language, particularly when it comes to 
referencing viruses.  Indeed, we have seen many insurance policies that do not have any form of 
the so-called “virus” exclusion. And we haven’t seen a single policy that specifically excludes 
“pandemics.” 

Second, because they are legal contracts full of “terms of art” and ambiguity, the 
interpretation of insurance policies is up to lawyers and the courts.  In most instances these are 
not contracts in the normal sense that they are open to negotiation –these are what lawyers call 
“contracts of adhesion:” take it or leave it.  For that reason Oregon courts interpret these 
contracts from the perspective of the ordinary insurance buyer.  And time and again, the 
insurance industry has said something isn’t covered, but Oregon courts have disagreed, often 
after years of litigation and expense.  There are several important Oregon cases specifically on 
the topic of business interruption coverage holding that the insurer was wrong to deny the claim, 
but you wouldn’t know if from the way that the insurance industry is treating recent claims.  
Insurance companies consistently give themselves the benefit of the doubt about whether 
something is covered. That’s why since 1919 Oregon law has allowed policyholders to recover 
their attorney fees if they are forced to sue to get coverage.

Recently several prominent business owners—including Naomi Pomeroy, owner of 
restaurant Beast, and Gordon Sondland, owner of the Provenance Hotels group—have sued their 
insurers for denying their business interruption claims.  Dozens of other Oregon businesses are 
likely to file suit as well.  Would these businesses invest in filing these lawsuits if things were as 
clear cut as the insurance industry claims? 

Oregon’s economy is largely driven by small businesses that pay through the nose for 
insurance policies that they had no ability to negotiate, but for which they paid dearly in 
premiums.  Those businesses are hurting, and many have or will close for good.  It is no surprise 
that a business owner who bought coverage for “business interruption” expects that insurance to 
back them in times like these – not deny the claim out of hand.  But despite the fact that 
insurance companies have the ability to write their policies any way they please (usually with no 
oversight from regulators), many of them chose to either not address the possibility of a viral 
pandemic at all, or did so in ways that are far less than clear to an ordinary business owner.  
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Those business owners are entitled to a fair hearing, in court, to determine whether they are 
entitled to the coverage that they paid for. 

Seth Row is an experienced insurance problem solver and business litigator, representing
commercial policyholders, including manufacturers, developers, restaurants, hotels,
agriculturists, and public entities, in litigation and negotiation of insurance disputes in Oregon,
Washington, and nationwide. Seth can be reached by email at seth.row@millernash.com or by
phone at 503.205.2318.
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Five Things To Do Now to Protect Your Business
Interruption Insurance Claim
By Seth Row on March 23, 2020
Posted in Legal Developments - National, Legal Developments - Oregon, Legal Developments - Washington, Practical Insights

Businesses are hurting due to COVID-19 slow-downs and

closures. Here is my top-five list of things to do to protect

your right to collect on your business interruption (a/k/a

business income) insurance:

5. Don’t Believe the Propaganda. The insurance

industry is trying to stop business owners from making

claims by repeating the mantra “no insurance available for

COVID-19 claims.” That’s just not true. While some

businesses have “virus” or “communicable disease”

exclusions, we are finding that many of our clients’ policies don’t have that exclusion. (One analysis is

that 80% of policies don’t.) And even with that exclusion, hope is not necessarily lost. There are many, many

different kinds of business income policies out there—the specific wording of your policy (even very minor

differences) will matter. When an insurer tells you that virus contamination isn’t “property damage”

remember that most policies are written on an “all-risk” basis, meaning that it is up to the insurer to clearly

exclude something as a “cause of loss.” Courts in Oregon, Washington, and elsewhere have found that

contamination from smoke, chemical odors, and e coli counts as “physical loss or damage.” Also, most

policies contain “civil authority” coverage that overrides any requirement that your property

be damaged—meaning that if you lose business due to a “stay-home” or “shelter-in-place”

government order, like the one just announced in Oregon, or the Washington restaurant

order, you may have coverage.

4. Document Everything. This is the time to start keeping a journal! Insurance companies often fight

claims on the basis that the policyholder didn’t keep contemporaneous records of why decisions were made

or how much money was lost. Spend the time now to write things down, confirm conversations in an e mail,

and save documents in a safe place (in the cloud). Support
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3. Gather Your Complete Insurance Policy. We frequently find that business owners don’t have their

own complete copy of their policy. All parts of an insurance policy work together. Ask your broker to send

you a complete copy of each of your policies (particularly your property insurance policy), read it yourself,

and have your legal adviser read it.

2. Be Prepared for a Fight. We don’t mean to give anyone false hope here—be prepared to battle with

your insurance company. While some law firms, such as ours, have litigated similar claims before, a number

of the legal theories have not been tested in any court, anywhere. And there will be a lot of factual issues in

dispute. (For example, for a “civil authority” claim, the business may need to show the presence of the virus,

or a loss of use of property, within a certain radius of the business.) A team of experienced advisers can help

guide you, ideally starting with your insurance broker.

1. Make the Claim. Many property policies have short windows in which a business income claim needs to

be asserted or it may be difficult to recover. And there is almost no reason not to make a claim in these

circumstances—the investment of time is minimal. Also, if your business has not yet been directly subject to a

government order, making a claim will be easier if/when there is a government edict shutting down access

(implicating “civil authority” coverage). Finally, there is a good chance that there will be legislative pressure

on insurers to pay, and the higher the number of claims, the better (and also, if you haven’t made a claim,

you may not benefit). So remember the B-school adage “if you don’t A-S-K, you won’t G-E-T,” and work with

your broker or lawyer to put in that claim.

As our friends at United Policyholders are saying: “Bottom line: Don’t take no for an answer until you’ve

exhausted all arguments and avenues for help. And there are many of them.”

Copyright © 2020, Miller Nash Graham & Dunn LLP. All Rights Reserved.
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Insurance Recovery for COVID-19 Losses
By Tristan Swanson on March 13, 2020
Posted in Practical Insights

The economic fallout from COVID-19 has been swift and

severe. Moratoriums, quarantines, and bans will continue

to upend daily life and with this impose severe economic

consequences on regional, national, and international

commerce. While the federal government struggles to prop

up the overall economy, many businesses are looking to

what, if any, specific relief might be had. This search

inevitably leads to insurance. Unfortunately, the question

of whether commercial lines insurance might cover

COVID-19 related losses results in a lawyerly answer: it depends. More specifically it depends on the (1) the

type of insurance purchased, (2) the wording of individual policies, and (3) the particular circumstances

surrounding each business’s loss.

Policies Potentially Providing Coverage

Business income loss insurance. Almost every commercial policyholder carries business income loss

insurance, but these policies are almost always triggered by some variation of “direct physical loss or damage

to” insured property. Fortunately for policyholders, courts have found things like bacteria and dangerous

gasses can constitute direct physical loss – meaning that courts may find that a property that is contaminated

with the COVID virus has suffered “physical damage.” That said, policyholders should still expect tough

sledding. Insurers will likely push back on factual grounds (how long did direct physical loss exist if the

coronavirus can only survive on a surface for 24 hours?) and through exclusions for delay, loss of market,

loss of use, or indirect or remote loss or damage. There are also basic accounting questions. For example:

would the business have been better off staying open and how much profit (if any) would it have made if was

in fact open?

Business income loss policies generally also provide “civil authority coverage.” This coverage kicks in when

access to a business has been “prohibited” by a government directive due to a “direct physical loss or

damage” event occurring somewhere other than the insured property itself. Access to this coverage will

Support
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require winning a threshold argument—whether access has truly been “prohibited” as the result of the

various COVID-19 governmental decrees—and then dealing with same “direct physical loss or damage”

issues described above.

Industry-specific coverage. Insurers write different coverages for different industries. Thus, it is fairly

common for restaurants/retail operations to carry coverage for “communicable disease events”. While these

coverages may still carry “physical loss or damage requirements” they often specifically allow mitigation and

assessment costs to be recovered. Small changes like these in policy language can often open doors for

policyholders. Moreover, the more a court believes an average purchaser of insurance would think they had

purchased insurance for a disease event like COVID-19, the more likely the court is to find that the policy

provides coverage.

In the same vein as “communicable disease event” coverage, some polices in fact contain “pandemic event”

endorsements. Coverage under such endorsements can be triggered by “infected person” entering the

insured premises or an announcement by a public health authority that a specific location has been closed

due to a pandemic event. Policyholders will want to comb their policies for such endorsements and, if the

facts permit, begin assembling their claim to be presented to their insurers.

Trade disruption insurance, dependent property business income insurance, pollution liability and cleanup

coverage, and travel insurance are other examples of industry-specific coverages which may respond to

COVID-19 related loss. All these policy forms should be reviewed (the sooner the better) and, if coverage is a

possibility, a claim should be made with careful attention to the specific policy language employed.

Facts matter

Coverage for COVID-19 losses will likely depend not only on the wording of an individual policy but also how

the policyholder’s actual loss materialized. Does the policyholder have evidence that an actually sick person

entered his/her premises? Did a civil authority single out a business for closure? Would the policyholder

have made a profit (or lost less) if the business had remained open? The answer to these questions can

change the viability/strength of a coverage claim. In all cases, an in-depth evaluation of these issues and

contemporaneous documentation may mean the difference between a successful claim and an expensive wild

goose chase.

Know your deadlines

Most first-party policies (like business income) contain suit limitations clauses which essentially preclude a

policyholder from bringing a breach of contract action against an insurer more than a year (or sometimes

two years) after direct, physical loss occurred. Knowing these deadlines is essential. Likewise, policyholders

should be aware that individual coverages may contain their own deadlines. For example, communicable

disease coverages may require reporting the loss within 30 days of an order from a public health authority.
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The same is true in the third-party/liability insurance context. For example, a professional liability claim that

is brought on the basis that a person was sickened due to a business staying open, will need to be reported

within the policy’s reporting period or all possibility of coverage for the claim will be lost. And claims-made

pollution cleanup policies may require that the need for contamination cleanup be reported to the insurer

before any costs are incurred, in order for those costs to be reimbursed by the carrier.

We are here to help

These are difficult times for businesses near and far. While we cannot promise an insurance solution for

every COVID-19 related loss we have a long track record of working with clients, brokers, and experts to

successfully pursue and obtain payment from insurers. Looking into such recoveries while evaluating other

legal issues raised by COVID-19—for example, force majeure clauses—is a prudent course of action for all

businesses as we continue to weather the COVID-19 storm.

Copyright © 2020, Miller Nash Graham & Dunn LLP. All Rights Reserved.
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Miller Nash Submits Amicus Brief on Business
Interruption Coverage
By Seth Row on July 13, 2020
Posted in Legal Developments - Oregon

Our policyholder-side Insurance Recovery Practice Team

is proud to represent United Policyholders and the

National Independent Venue Association in submitting an

amicus curiae (friend of the court) brief in opposition to a

motion to dismiss filed by the insurer in Dakota Ventures

v. Oregon Mutual Insurance, pending in the District of

Oregon. A copy of the brief is here. Our brief advocates for

the faithful application of Oregon law, under which

insurance policies that contain vague or unclear language

are interpreted broadly in favor of the insured, to one of

the key issues in many pending business interruption

cases: whether the current pandemic can constitute “direct physical loss of or damage to” insured property.

Dakota Ventures operates a restaurant and grill in Washington State and was insured under a policy issued

by Oregon-based Oregon Mutual. Dakota Ventures, like many restaurants, closed down in March 2020 due

to the pandemic, but was denied coverage for its business income loss.

At this point, it is unknown when the court will rule on the motion to dismiss.

Copyright © 2020, Miller Nash Graham & Dunn LLP. All Rights Reserved.
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Prominent Portland Culinary and Music Venues File
Lawsuits Against Insurance Company
By Seth Row on September 3, 2020
Posted in Legal Developments - Oregon

Our firm has filed lawsuits against Cincinnati Insurance

Company in Multnomah County Circuit Court on behalf of

RingSide Steakhouse, Mississippi Studios, Polaris Hall,

and Revolution Hall, four cultural institutions that span

Portland’s culinary roots to the city’s famous music scene.

The lawsuits arise from Cincinnati’s denial of these iconic

establishments’ claims for business income loss coverage

arising from the COVID-19 pandemic.

“From a revered, historic restaurant to popular music venues, businesses are deeply feeling the impact of

COVID-19,” said Seth Row, lead insurance recovery attorney at Miller Nash Graham & Dunn. “Cincinnati

Insurance has wrongfully denied coverage for these Portland institutions, and many others, putting many

businesses and individuals’ livelihoods at risk. These businesses paid for ‘all risk’ insurance coverage and

they are entitled to payment for their substantial business income losses.”

Cincinnati Insurance is a unit of Cincinnati Financial Corporation, based in Ohio, and sells property and

casualty insurance nationwide.

“The COVID-19 pandemic has systematically shut down the entire live music economy and ecosystem. Live

music venues were the first to close and may be the last to reopen. Iconic assembly spaces across the globe

now face a sustained closure and negative revenue for an indefinite amount of time. Touring artists have

been sidelined for the foreseeable future,” says Kevin Cradock, co-owner of Mississippi Studios, Polaris Hall,

and Revolution Hall.

“After 75 years of operating in Portland, the restaurant’s closure due to the pandemic was more than anyone

could have prepared for,” says Craig Peterson, a partner in RingSide Steakhouse. “The entirety of our staff

and their families have felt the financial impact of COVID-19. During this challenging time, the last thing ourSupport
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family-owned business anticipated is to be abandoned by the insurance we purchased for exactly these

moments.”

Click here for a copy of the complaints.

In July, Miller Nash Graham & Dunn filed a similar lawsuit in Washington State on behalf of renowned

Seattle restaurant group, Ethan Stowell Restaurants. That lawsuit is pending.

About RingSide Steakhouse 

Family-owned and operated, RingSide Steakhouse has been serving the Portland community for 75 years.

The steakhouse offers guests a “classic” steakhouse ambiance and is well-known for their steak and seafood

dishes. RingSide Steakhouse has received several awards recognizing its culinary excellence. Portland

Business Journal readers routinely vote RingSide Steakhouse as their favorite restaurant in Portland and

nationally, RingSide Steakhouse has been recognized in Tom Horan’s America’s Top Ten Hall of Fame, on

the Great Steakhouses of North America list and received the prestigious DiRoNA Award of Excellence –

from Distinguished Restaurants of North America. More information is available at ringsidesteakhouse.com.

About Mississippi Studios & Polaris Hall 

Mississippi Studios is a music venue and recording studio, owned and operated by musicians. Located in

North Portland on the bustling N. Mississippi Avenue, musicians perform for concert-goers in an intimate

setting, allowing for a truly unique experience. Mississippi Studios hosts over 500 events per year featuring

local, national, and international touring artists, encompassing all genres. Visit mississippistudios.com for

more information. Mississippi Studios also owns and operates Polaris Hall, which was fully renovated and

restored in 2017. Visit polarishall.com for more information.

About Revolution Hall 

Revolution Hall is a concert venue located in the historic Washington High School which was founded in

1906. After closing in 1981, Washington High School remained vacant over the years until its sale and

renovation in 2013 to accommodate offices, several bars, a restaurant and café, and a large multi-use

auditorium. In addition to concerts, Revolution Hall hosts a wide-variety of events, including film festivals,

lectures, and standup comedy. More information is available at revolutionhall.com.

Copyright © 2020, Miller Nash Graham & Dunn LLP. All Rights Reserved.
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Renowned Seattle Restaurant Group Leads Charge in
Lawsuit Against Insurance Company
By Tristan Swanson on July 15, 2020
Posted in Legal Developments - Washington

Our firm has filed a lawsuit against Fireman’s Fund Insurance

Company in King County Superior Court on behalf of Ethan

Stowell’s restaurant group (ES Restaurant Group). The lawsuit

arises from Fireman’s Fund denial of ES Restaurant’s Group’s

claim for business income loss coverage arising from the COVID-

19 pandemic.

“This lawsuit concerns a carrier that intentionally removed its

disease exclusion, but now claims its policy does not cover

business income losses caused by a disease—COVID-19,” said

Tristan Swanson, ES Restaurant Group’s lead lawyer. “What’s

especially concerning is that Fireman’s Fund has likely misrepresented this in every denial across

Washington State, given that the company appears to be denying claims by cutting and pasting the names of

restaurants into a template response, falsely asserting that a disease exclusion may bar coverage in each

one.” Tristan added that “he is proud to be representing a client like ES Restaurant Group; one that is willing

to fight a battle which will likely benefit restaurants state-wide.”

Fireman’s Fund, owned by Allianz, is ES Restaurant Groups “all-risks” commercial property insurer.

“The effects of the COVID-19 pandemic are being felt across our community,” said ES Restaurant Group CEO

and founder Ethan Stowell. “Everyone has been affected and countless businesses are enduring very real

hardships. However, that has not stopped ES Restaurant Group from doing the right thing in how we

conduct our business and in how we treat people. At this time, we are simply asking for the same thing from

all of our business partners; in this case, Fireman’s Fund.”

About Ethan Stowell Restaurants 

The restaurant group, founded by Ethan Stowell in 2007, is an award winning Seattle-based network of 18Support
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restaurant brands offering a broad spectrum of cuisine from fine dining to casual wood-fired pizzas. More

information is available at ethanstowellrestaurants.com.

Copyright © 2020, Miller Nash Graham & Dunn LLP. All Rights Reserved.
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Representation and Warranty Insurance & Business 
Interruption Insurance 

Seth H. Row, Partner
November 6, 2020 – OSB

Business Interruption Insurance:
What Does It Cover?

A business’s lost income when “loss or damage” to 
premises, from a “covered cause of loss,” results in a 

“suspension” of operations.

ALMOST EVERY BUSINESS HAS BUSINESS 
INCOME/INTERRUPTION INSURANCE
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Direct physical loss or damage according to 
insurers

Direct physical loss or damage: reality/courts
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Oregon Precedent
• Oregon Shakespeare Festival Assoc. v. Great Am. Ins. Co., 2016 WL 

3267247 (D. Or. June 7, 2016), order vacated by stipulation, 2017 WL 
1034203 (Mar. 6, 2017) (wildfire smoke is physical loss because it 
made theater uninhabitable and unusable for holding performances, 
i.e. loss of “essential functionality”).

• Farmers Ins. Co. of Oregon v. Trutanich, 123 Or. App. 6, 858 P.2d 1332 
(1993) (pervasive odor from meth cooking is physical loss).

Other potentially applicable coverages:

 Civil Authority
 Communicable Disease
 Dependent Property/Attraction
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The “Virus Exclusion”

But what about that virus exclusions??

 Not every policy has one: 
• Berkeley North America
• Western National
• Lloyd’s
• Society Ins. 
• Cincinnati

 Not every virus exclusion is written the same. 
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Common Insurer Responses to COVID BI Claims

 Physical loss/damage requires structural alteration
 Civil authority order not based on “physical loss or damage” 

(no structural alteration)
 No “suspension” of business if could do carry-out
 Virus exclusion
 Pollution exclusion
 Insurer “investigation” often uses leading, disingenuous 

questions designed to trap the insured into making admissions

What can policyholders do re business interruption 
claims:
 Make sure a claim was made, pursue to the point of a denial
 Two year statute of limitations (March, 2021?)
 File suit:

• Oregon litigation – Oregon Mutual Ins. Co. (Judge Hernandez); 
Cincinnati Insurance Co. (Judge Acosta)

• Washington litigation – many insurers, federal cases assigned to one 
judge – likely consolidation on some level

• National MDL status – dead (for now?)
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Representations and Warranties Insurance
 “Buy-side” RWI now common down to lower mid-market 

transactions
 Allows Seller to put less into indemnity escrow
 Insures R&W with some standard exclusions (e.g. wage/hour)
 Insures non-scheduled third-party claims
 Tailored (“manuscript”) to the deal terms
 Definition of “Loss” is important
 Materiality scrape is standard
 Broker key role
 Subrogation limited to fraud

Claims Under R&W Insurance Policies

 Some claims (tax) easier than others (breach of material reps)
 Be prepared to prove up the breach with evidence
 Have proof of indemnity and damages ready
 Some policies have timing requirements
 Pay attention to the Retention
 Broker or counsel?
 Do not expect a quick turnaround
 Be prepared to negotiate
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Thank You
Seth Row

Miller Nash Graham & Dunn LLP
seth.row@millernash.com

503-205-2318
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WHAT YOU SHOULD KNOW ABOUT 
BUSINESS BANKRUPTCY 
IN THE TIME OF COVID-19

Presented by :  Ava Schoen and T imothy  Conway
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BANKRUPTCY: WHAT’S THE POINT?

• Fresh start or restart 
• Continue business operations
• Sell assets in an orderly manner
• Liquidate in an orderly manner

© 2020  T onkon  T o rp  LLP   |   t onkon . com

TYPES OF BUSINESS 
BANKRUPTCY FILINGS

Chapter 13

Chapter 12

Chapter 7

Chapter 11
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CHAPTER 13: SOLE 
PROPRIETORSHIPS CAN QUALIFY

• Chapter 13 - Who is eligible?
Individuals including businesses 
owned as sole proprietorships 
with regular income

• Repayment plan to creditors 
over three to five years

• How can this option help your 
client?

© 2020  T onkon  T o rp  LLP   |   t onkon . com

• Chapter 12 – Who is eligible? 
Family farmers or family 
fishermen with regular annual 
income 

• Repayment plan to creditors 
over three to five years

• How can this option help your 
client ?

CHAPTER 12: FAMILY FARMERS AND 
FISHERMEN
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CHAPTER 7 – LIQUIDATION

• Chapter 7 trustee liquidates non-exempt 
assets and distributes proceeds in order of 
priority set forth in the bankruptcy code

• Who is eligible? Businesses and individuals
• How can this option help your client?

© 2020  T onkon  T o rp  LLP   |   t onkon . com

ALTERNATIVES TO CHAPTER 7
Things to consider when closing up shop:

• Will your secured creditor get all the assets?
• Do you have credibility with your creditors?
• Can you liquidate assets for more money than a trustee could?
• Is it time to hire an experienced lawyer or workout advisor to help?
• Complying with Oregon state statutes
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CHAPTER 11 – REORGANIZATION

• Who is eligible? Primarily 
businesses but sometimes 
individuals

• The debtor generally 
remains in charge

• Continued operations, 
liquidation, or both

© 2020  T onkon  T o rp  LLP   |   t onkon . com

HOW CHAPTER 11 CAN HELP YOUR CLIENTS
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CHAPTER 11 GIVES YOU THE 
OPPORTUNITY TO:

• Negotiate with creditors
• Create breathing room
• Continue operations
• Recapitalize the business
• Sell some or all assets

© 2020  T onkon  T o rp  LLP   |   t onkon . com

CHAPTER 11 GIVES YOU THE 
OPPORTUNITY TO:

• Eliminate or reduce debts and other 
liabilities

• Change repayment terms (HB 4204)
• Address real estate leases (beyond 

moratoriums)
• Eliminate unfavorable contracts
• Preserve claims (including COVID 

insurance coverage claims)
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PRELIMINARY CONSIDERATIONS
• Cash is King: Do your clients have sufficient cash flow or financing?
• Timing: Do your clients’ business prospects support a Chapter 11 filing?
• Goal: Do your clients have an identified plan?

© 2020  T onkon  T o rp  LLP   |   t onkon . com

CHAPTER 11 – THE PLAYERS

Secured Creditors, 
United States Trustee, 

Unsecured Creditors’ Committee Debtor
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THE CHAPTER 11 PROCESS

Filing the Case
• Pre-filing preparations
• Financial schedules and SOFA
• First Day motions
• Financing, cash collateral, 

adequate protection, operating 
capital

© 2020  T onkon  T o rp  LLP   |   t onkon . com

THE CHAPTER 11 PROCESS

The Plan of Reorganization 
• Business Debtors: no time limit to 

plan repayment term; injunction 
entered upon plan confirmation

• Individual Debtors: discharge 
delayed until completion of the 
plan
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THE CHAPTER 11 PROCESS

Steps to Confirmation of a Plan
• Prepare Plan and Disclosure 

Statement
• Court approves Disclosure 

Statement for distribution
• Creditors vote on Plan
• Court conducts confirmation hearing

© 2020  T onkon  T o rp  LLP   |   t onkon . com

THE CHAPTER 11 PROCESS

Confirmation Requirements
• Numerous complex 

requirements
• Can be approved over 

dissenting creditors
• Feasibility

Impaired 
Accepting Class

Best interests 
of creditorsCramdown

Absolute 
Priority 
Rule

503(b)(9) 
claims

Fair and EquitableIndubitable 
Equivalent

Unfairly 
Discriminate

Executory 
Contracts

1111(b) election
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SUBCHAPTER V OF CHAPTER 11 –
HELP FOR SMALL BUSINESSES

• Designed for small business debtors (excluding single asset 
real estate)

• Debt limit of $2,725,625 (CARES Act increased debt limit to 
$7,500,000 until March 26, 2021) 

• Debtor has exclusive right to file a plan

© 2020  T onkon  T o rp  LLP   |   t onkon . com

SUBCHAPTER V OF CHAPTER 11 –
HELP FOR SMALL BUSINESSES

• Subchapter V trustee
• No US Trustee fees
• Generally no unsecured creditors’ committee
• Generally no disclosure statement
• Time limits for repaying debt
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SUBCHAPTER V OF CHAPTER 11 –
HELP FOR SMALL BUSINESSES

• No absolute priority rule – owners can keep equity more easily 
than in a “regular” Chapter 11

• Specific rules for consensual and non-consensual plans
• Administrative expenses can be paid through the plan

© 2020  T onkon  T o rp  LLP   |   t onkon . com

THE SALE PROCESS IN CHAPTER 11

Opportunities for Buyers and Sellers
• 363 Sale v Plan
• Free and Clear
• “Cherry Pick” assets and contracts
• Avoid third party consents
• Federal Court Order protections
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THE SALE PROCESS IN CHAPTER 11

363 Sale Timeline
• Stalking Horse - APA
• Bid procedures - Protections
• Due diligence - Marketing
• Overbids - Auction
• Court Order - Close the sale

© 2020  T onkon  T o rp  LLP   |   t onkon . com

PPP FUNDS AND BANKRUPTCY
• Obtaining PPP funds before or after filing bankruptcy
• PPP funds = Unsecured debt
• What if your client is going to sell its business?
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CONCLUSION

© 2020  T onkon  T o rp  LLP   |   t onkon . com

Ava Schoen
503-802-2143

ava.schoen@tonkon.com

Timothy Conway
503-802-2027

tim.conway@tonkon.com
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SPAC--Special Purpose 
Acquisition Companies
November 6, 2020

Presented by Gina Eiben & Joe Bailey, Perkins Coie LLP

What in the world is a SPAC?

A Special Purpose Acquisition Company is a 
company formed to raise capital in an IPO with 
the IPO proceeds used to finance a merger or 
acquisition of an enterprise TBD that will be 
completed during a defined time period.
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2020 SPAC ATTACK . . . YTD

 165 IPOs completed*

 Additional 62 IPOs filed

 *Data as of October 27, 2020

SPAC IPO Deal 
Terms: 
Example

VectoIQ Acquisition Corp.
 Total Public Proceeds at IPO ($mm): $230.0

 % Held in Trust: 101.0% or $232.3mm

 $ Held in Trust per Unit: $10.10

 Mgmt's Sector Expertise/Focus: Industrial technology, 
transportation & 
smart mobility 
industries

 IPO Date: May 16, 2018

 Months to Complete: 24

 Deadline Date (*Extended): July 31, 2020*

 Unit Structure Share (VTIQ): 1 Share Common Stock

 Warrant (VTIQW): 1 Warrant
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SPAC
Attraction: 
Why do 
companies 
want to go 
public via a 
SPAC?

Available Cash
 IPO Alternative
Compressed timeline
Priced at signing

Sponsor Expertise
Flexible de-SPAC Structures

Considerations for Targets

 Cost

 Execution Risk

 Limited Recourse

 Deal Timeline

 Financial Statements and Public Company Readiness

 Post-Transaction Trading Considerations  

 Post-Closing Performance
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PRESENTED BY
Colin Folawn

November 6, 2020

Negotiating a Deal, Ethically
Legal ethics tips for every lawyer

OBJECTIVES

• Discuss ethical issues that arise in negotiations

• Focus on the Oregon Rules of Professional Conduct

• Highlight comments from the ABA Model RPCs

• Suggest strategies to reduce risk
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CAVEATS

• This presentation is not intended to
– State a legal standard of care
– Create a lawyer-client relationship

• Keep hypotheticals hypothetical

• Seek counsel for a particular legal issue

WHAT VALUE?

• LMN Corp. wants to buy commercial property from XYZ 
LLC

• LMN has conducted an independent evaluation of 
property value by analyzing recent sales of comparable 
properties

• LMN asks Lawyer to assist
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WHAT VALUE? (CONT’D)

• The comparable sales were between $2.9 million and $3.3 
million

• LMN makes an offer to buy for $2.1 million

• LMN tells Lawyer that it would be willing to go as high as 
$3 million

WHAT VALUE? (CONT’D)

• Stunned by the low offer, XYZ’s Managing Member calls 
Lawyer to discuss the price

• Managing Member says
– “We thought LMN was serious about buying the property, but 

that price is a nonstarter”
– “Is there any room to move or are we done?”
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WHAT VALUE? (CONT’D)

• Lawyer is considering saying the following:
– “No, that’s the highest that LMN will ever go;”
– “Yes, but we really can’t go much farther;” or
– “This was a generous offer—LMN had an independent 

evaluation, and the comps were all between $1.5 million and $2 
million”

• Any problems?

TRUTHFULNESS TO OTHERS (RPC 4.1)

• In the course of representing a client, a lawyer shall not 
knowingly
– Make a false statement of material fact or law to a third person; 

or
– Fail to disclose a material fact when disclosure is necessary to 

avoid assisting in an illegal or fraudulent act by a client, unless 
disclosure is prohibited by RPC 1.6

• Also see RPC 8.4(a)(3) (prohibiting “conduct involving 
dishonesty, fraud, deceit or misrepresentation that reflects 
adversely on the lawyer’s fitness to practice law”)
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ABA MODEL RPC 4.1 CMT. 1

• In representing a client, a lawyer is required to be truthful

• Generally, no affirmative duty to inform an opposing party of relevant facts

• Misrepresentation can occur if lawyer incorporates or affirms another’s 
statement known to be false

• Partially true but misleading statements/omissions can equal affirmative false 
statements

ABA MODEL RPC 4.1 CMT. 2

• “Under generally accepted conventions in negotiation, certain 
types of statements ordinarily are not taken as statements of 
material fact.”
– Estimates of price
– Estimates of value placed on the subject of the transaction
– A party’s intentions as to an acceptable settlement of a claim
– Existence of an undisclosed principal (except where nondisclosure would 

constitute fraud)

• Lawyers should be mindful of obligations to avoid criminal and 
tortious misrepresentation under applicable law
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NON-MATERIAL STATEMENTS

• Downplaying a client’s willingness to compromise

• Overstatements or understatements of strengths or 
weaknesses in a dispute

• Opinions of value or worth

ADDITIONAL THOUGHTS

• A reputation for honesty and candor

• Frequent flyer attorneys and contacts

• Materiality: how might someone view statements and 
conduct in hindsight?
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MORE TIPS FOR NEGOTIATION

• Provide the client a written analysis of the matter, 
including strengths and weaknesses on various positions

• Save pertinent research in your file

• Document in writing
– Your authority to negotiate (and update it)
– How you will relay offers to the client

PRINCIPALS WITHOUT LAWYERS

• JKL LLC and STU Corp. have been negotiating a possible 
asset sale, but several material terms remain unresolved

• Each company grows weary of the mounting legal fees but 
hopes to cut a deal

• JKL is represented by Lawyer
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PRINCIPALS WITHOUT LAWYERS (CONT’D)

• JKL’s CEO tells Lawyer:
– “I’d like to make a final push to see whether we could wrap up 

some of these terms”
– “You’re doing a great job, but I think that we have a good 

chance if the CEOs meet and discuss this, without lawyers”

• Lawyer agrees that this might work

PRINCIPALS WITHOUT LAWYERS (CONT’D)

• Lawyer tells STU Corp.’s lawyer:
– “My client would like to talk about these terms, CEO to CEO, 

without lawyers”
– “They might accomplish something that we can’t”

• STU Corp.’s lawyer agrees that the CEOs should “sit down 
and talk, without lawyers”
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PRINCIPALS WITHOUT LAWYERS (CONT’D)

• JKL’s CEO asks Lawyer:
– “Is there anything that I should avoid saying?”
– “Would a court enforce this proposed term?”
– “Can you write down some talking points so that I can stay on 

message?”
– “What should I say to gain the most leverage?”

• How should Lawyer respond?

EX PARTE COMMUNICATIONS (RPC 4.2)

• In representing a client or the lawyer’s own interests, a lawyer 
shall not communicate or cause another to communicate on 
the subject of the representation with a person the lawyer 
knows to be represented by a lawyer on that subject unless:
– (a) the lawyer has the prior consent of a lawyer representing such 

other person;
– (b) the lawyer is authorized by law or by court order to do so; or
– (c) a written agreement requires a written notice or demand to be 

sent to such other person, in which case a copy of such notice or 
demand shall also be sent to such other person’s lawyer.
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ACTS OF ANOTHER

• “It is professional misconduct for a lawyer to … violate the 
Rules of Professional Conduct, knowingly assist or induce 
another to do so, or do so through the acts of another ….”
– RPC 8.4(a)(1)

WHY IS THIS IMPORTANT TO YOUR CLIENT?

• During contentious licensing negotiations, Lawyer argues for 
covenant in contract

• Opposing Counsel asks, “why do you need this meaningless 
covenant?”

• Lawyer realizes that Opposing Counsel has a different 
understanding of the legal ramifications of the covenant
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SHOULD LAWYERS BE FORTHRIGHT 
IN THEIR NEGOTIATIONS?

Michael Hutchings, 30 Washington 
State Bar Association, Business Law 
Section 2, at 10-12 (Summer 2008)

UNITED RENTALS, INC. V. RAM 
HOLDINGS, INC.

937 A.2d 810 (Del. Ch. 2007)
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REPRESENTING THE GANG

• Lawyer is approached by Anne, Barbara, and Cole, d/b/a 
ABC Ventures

• ABC Ventures is a retail business, selling products through 
a pyramid sales structure

REPRESENTING THE GANG (CONT’D)

• They tell Lawyer that ABC has a dispute with its supplier, 
Ron

• Ron has told ABC that he is having supply problems with 
his supplier, OPQ LLC

• Lawyer agrees to represent Anne, Barb, Cole, and ABC
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REPRESENTING THE GANG (CONT’D)

• Lawyer writes a demand letter on behalf of Anne, Barb, 
Cole, and ABC

• The demand letter is addressed to both Ron and OPQ

• Ron and OPQ are separately represented

REPRESENTING THE GANG (CONT’D)

• Ron and OPQ refuse to make a counteroffer, but they 
agree to negotiate at a meeting

• At the meeting, Lawyer receives a proposal for resolution:
– The offer is made to Anne, alone
– Ron and OPQ refuse to make offers to the rest
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REPRESENTING THE GANG (CONT’D)

• Anne attends the meeting

• Lawyer asks for offers for Barb, Cole, and ABC, but Ron 
and OPQ refuse

• Ron and OPQ argue that
– ABC is not a real entity and contractually outside of the 

distribution network and
– Anne is the only one with a valid contract

REPRESENTING THE GANG (CONT’D)

• Lawyer conveys the offer to Anne without telling Barb 
and Cole

• Anne considers the offer, but she thinks that she might 
get more by
– Insisting on offers to everyone and
– Avoiding expense of litigation from the remaining partners



Chapter 7—Presentation Slides: Negotiating a Deal, Ethically

 7–15Current Developments in Business Law

REPRESENTING THE GANG (CONT’D)

• Anne authorizes Lawyer to demand offers to all three

• Lawyer follows this instruction

• Ron and OPQ respond with the same offer, but expressing 
it as a global offer to Anne, Barb, Cole, and ABC

REPRESENTING THE GANG (CONT’D)

• Lawyer conveys this to Anne

• Anne asks Lawyer to go back and get the original offer for 
just her 

• What should Lawyer do?
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COMMUNICATION (RPC 1.4)

• “A lawyer shall keep a client reasonably informed about 
the status of a matter and promptly comply with 
reasonable requests for information”

• “A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions 
regarding the representation”

CONFLICTS OF INTEREST (RPC 1.7)

• “…a lawyer shall not represent a client if the 
representation involved a current conflict of interest”

• Direct adversity

• Material limitation
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IS HAVING MULTIPLE CLIENTS IN THE SAME 
MATTER A CONFLICT?

TIPS REGARDING MULTIPLE CLIENTS

• Ask for the identity of the intended client

• Perform a conflict analysis to determine if concurrent 
representation is possible

• Ask whether it is advisable

• Obtain informed consent
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CONCURRENT REPRESENTATION CONSENT

• Scope of communications

• Ramifications to privilege

• Aligned interests and goals

• What will happen if a conflict develops

• Who will pay legal fees

CAN YOU MANAGE LITIGATION REGARDING 
AN AGREEMENT THAT YOU NEGOTIATED 

AND DRAFTED?
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PRIOR WORK CONFLICTS

RPC 1.7(a)(2) (material limitation)

ELEMENTS OF A PRIOR WORK CONFLICT

• Prior work was performed by a lawyer
• The lawyer is asked to perform new work
• The new work is related to the prior work, creating

– Differing interests between the lawyer and the client in the new 
work

– Incentive for the lawyer to take or not take (or recommend or 
not recommend) a particular action in the new work
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PRIOR WORK CONFLICT WAIVER

• Identify and explain
– The nature and basis of the conflict
– Each potential course of action (and the risks and benefits)

• Answer all questions

• Obtain a written conflict waiver, advising the client to 
seek separate counsel before signing
– Independent counsel is not required

ORGANIZATIONAL CONSTITUENTS

• Develop (and use) a corporate Miranda warning

• Clarifying the lawyer’s role
– RPC 1.13(f)
– RPC 1.13 cmts. 10, 11

• Dealing with unrepresented persons
– RPC 4.3
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CONCURRENT REPRESENTATION

• A lawyer may also represent constituents, including a 
principal officer, director, employee, shareholder, etc.
– RPC 1.13(g)

• But if consent is required under RPC 1.7, consent must 
come from one other than the person to be represented

THE CONFERENCE CALL

• In-House Counsel continues to work from home, due to 
the COVID-19 pandemic

• In-House Counsel’s spouse, a sales representative, is also 
working from home

• In-House Counsel’s children are attending school from 
home indefinitely
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THE CONFERENCE CALL (CONT’D)

• In-House Counsel has to take a conference call with 
Employer regarding a potential deal with Banana 
Computers

• In-House Counsel’s home office is at the kitchen table

• In-House Counsel’s children and spouse are in the 
adjoining great room

THE CONFERENCE CALL (CONT’D)

• Banana Computers is a major account for Spouse

• Fascinated by the information that can be overheard on 
the conference call, Spouse walks over to In-House 
Counsel’s home office and listens in
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ANY PROBLEMS?

(There is no working-from-home exception in 
RPC 1.6.)

TIPS

• Reconfigure any devices that are set to listen

• Set up your home office in a designated place, away from your family 
or roommates

• Remind them when you will have private calls, so that they can be in 
a different area and not eavesdrop

• Establish an understanding that you are not always available for 
interruptions just because you are working from home

• Remind them when they forget
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TIPS & CONSIDERATIONS

• Use
– Company-issued hardware and software that has been vetted for 

security and compliance with legal ethics requirements
– VPN and encrypted connections

• Avoid
– Shared computers and devices
– Consumer-level software and services
– Circumventing any company-vetted technology

• Ask questions until you understand the answer

WHAT IF YOU ARE NEGOTIATING A DEAL 
INVOLVING A STATE IN WHICH YOU ARE NOT 

ADMITTED TO PRACTICE?

RPC 5.5
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POINTS TO EVALUATE

• The other state’s law on the unauthorized practice of law

• The other state’s equivalent to RPC 5.5

• Whether the work is on a temporary basis, or a systematic 
and continuous basis

• What connection the work has to a jurisdiction in which 
you are admitted to practice

DISCUSSION
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ADJOURNMENT
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