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Chapter 1

Landlord/Tenant Law: Common 
Problems and Solutions
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Oregon Law Center
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Landlord-Tenant Law 

Common Problems & Resolutions 
 

1) Overview: Lifecycle of a tenancy 
A) Before move-in: 

1. Application 
2. Deposit 
3. Condition report 
4. Terms and conditions of tenancy 

B) During the tenancy: 
1. Repairs 
2. Landlord entries 
3. Lease violations 
4. Nonpayment/ late payment 

C) Ending the tenancy 
1. Termination by tenant (issues with early termination) 
2. Termination by landlord  

a) Without cause (in most cases, only in first year) 
b) With cause 

3. Eviction 
4. Return of deposits 
5. Abandoned property 

D) After the tenancy 
1. Eviction expungement 
2. Landlord references 
3. Credit reports 

 
2) Applications — to be covered in more detail in section on Portland ordinances 

 
3) Terms and conditions of tenancy 

A) No waiver of tenants’ rights 
B) Reasonable/ unreasonable rules 
C) Deposits (ORS 90.300) 

1. No statutory limit 
2. Always refundable 
3. 31-day clock for accounting/refunding after tenancy ends 
4. Must withhold only for proper reasons 
5. Penalties 

D) Fees (ORS 90.260, ORS 90.302) 
1. If it doesn’t say you can charge that fee, you can’t.  
2. Fees are non-refundable 
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3. Penalties 
 

4) Repairs 
A) Scope of landlord’s obligations 
B) Communicating about repairs 
C) Remedies against bad landlords 

1. Suing for damages and injunctive relief 
2. Withholding rent 
3. Deduct and repair 

 
5) Landlord Entries (ORS 90.322) 

1. Provide a valid notice 
2. Must be for appropriate reason 
3. Damages for unlawful entries 
4. Special issues for entry during COVID 

 
6) Ending the tenancy: terminations and evictions — to be covered in more detail in a later 

presentation 
 

7) Unlawful Ousters 
A) Don’t try this at home 
B) Damages for ousters 

 
8) After the tenancy 

A) Deposit return/ accounting 
B) Abandoned property 
C) Eviction expungements 

 
9) Special Rules in Portland 

A) Relocation Assistance 
B) Security Deposits 
C) Applications and screening 

 
10) Eviction moratoria – county, state, and federal 

A) Multnomah/ Portland 
1. No notices/ evictions for nonpayment or without cause until January 8, 2021 
2. Grace period for unpaid rent until 6 months after end of moratorium 

B) State (EO 20-56) 
1. No notices/ evictions for nonpayment or without cause until January 1, 2021 
2. Unpaid rent for October-December is due January 1 (no grace period) 
3. No cause notices permitted for landlord sale of property or for landlord/ family member 

move in 
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C) Federal — CDC Order 
1. If tenant provides sworn declaration to landlord, landlord may not evict for nonpayment 

prior to January 1, 2021 



 
 

EXECUTIVE ORDER NO. 20-56 
TEMPORARY MORATORIUM ON RESIDENTIAL EVICTIONS FOR 
NONPAYMENT, IN RESPONSE TO COVID-19 AND WILDFIRE 
EMERGENCIES. 

 
Since January 2020, the State of Oregon has been engaged in responding to the 
public health threat posed by the novel infectious coronavirus (COVID-19). As the 
threat escalated, the State's response elevated to meet the threat. On March 8, 
2020, I declared a state of emergency pursuant to ORS 401.165 et seq., and 
directed certain immediate response actions. 

 
During March and April 2020, as COVID-19 continued to spread around the world, 
I took a series of actions aimed at slowing the spread of the virus, and to mitigate 
the public health and economic impacts of the pandemic. Those actions helped 
prevent and control the spread of COVID-19 in Oregon, and increased the state's 
preparedness to live with this virus until a vaccine or cure can be found. 

 
Following the success of these early measures, in late April and early May 2020, I 
began to take steps to ease the restrictions that had been imposed in March and 
April. I signed executive orders directing the State to begin a data-driven, phased 
reopening. This process has been gradual and cautious. In response to rising case 
numbers during the summer, I imposed additional measures, including face- 
covering requirements for individuals. Outbreaks and community spread in certain 
counties also have required us to reimpose restrictions at times, to maintain public 
health and safety. Although Oregon has been able to cautiously reopen sectors of 
its economy, this virus remains very dangerous. As of today, there are at least 
32,994 cases and 547 deaths in Oregon, with more than 7 million cases and 
200,000 deaths from COVID-19 nationwide. Continued work is necessary to bring 
virus levels down to where it is safe for K-12 schools across the state to fully 
reopen for in-person instruction, among other critical priorities. 

 
Throughout this crisis, making sure that Oregonians can remain in their homes has 
been an essential part of Oregon's COVID-19 emergency response. Keeping 
economically vulnerable Oregonians in their homes makes it significantly easier for 
them to practice effective physical distancing which is vital to controlling the 
spread of the virus. It helps facilitate quarantine and isolation for individuals 
exposed to the virus or who become sick. It helps to prevent families and 
individuals from being displaced from their homes into more crowded multifamily 
or congregate living conditions, where the virus can spread more easily. Housing 
stability also helps to ensure that students have a stable place to engage in remote 
learning. Ensuring that individuals are able to remain in their homes during the 
COVID-19 state of emergency also conserves housing resources and helps reduce 
economic hardship and related life, health, and safety risks. 
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Accordingly, Executive Order 20-11, signed in March of 2020, prohibited law 
enforcement from enforcing residential tenant eviction notices and orders, and 
Executive Order 20-13, signed in April of 2020 imposed a temporary moratorium 
on the termination of residential and non-residential rental agreements and 
evictions for nonpayment. During its first special session early this summer, the 
Legislative Assembly passed House Bill 4213, which enacted an eviction 
moratorium for residential and non-residential tenants, and extended that 
moratorium until September 30, 2020, after which time tenants have a six-month 
grace period to pay outstanding rent. In addition, House Bill 4204 imposed a 
mortgage foreclosure moratorium, which I recently extended through the end of 
this year, to provide support to homeowners, including property owners who rent to 
residential tenants. 

 
Since the enactment of House Bill 4213, housing needs essential to Oregon's 
emergency response have become even more acute in recent months. After the 
Legislature acted in June, cases of COVID-19 spiked across the state over the 
summer, demonstrating how quickly the virus can spread, including in areas of the 
state that previously had few incidents. Additionally, although earlier this year we 
hoped that conditions would allow students to begin in-person instruction at the 
start of the school year, community spread remains too high in much of the state for 
that to happen at this point, and most students in Oregon are engaging in remote 
learning from their homes, making stable housing absolutely essential to their 
education. Indeed, in light of the pandemic, the Centers for Disease Control and 
Prevention ("CDC") recently recognized the vital importance of making sure that 
individuals can remain in their homes because housing stability helps protect public 
health, and issued a nationwide moratorium on certain residential evictions, 
through December 31, 2020. 

 
In addition to the significant challenges arising from the spread of COVID-19, 
shortly after the start of the school year massive and unprecedented wildfires 
erupted across Oregon. In response, I declared a statewide wildfires state of 
emergency under ORS 401.165 et seq., and invoked the Emergency Conflagration 
Act statewide. Despite the heroic efforts of our firefighters and first responders, 
these fires have resulted in evacuations, damage and destruction to critical 
infrastructure, including homes, as well as other structures, and injury and loss of 
life. The effects of these fires will be felt long after the fires themselves are out. 
Among other impacts, the destruction and displacement caused by the fires is 
placing significant, additional pressure on housing resources at a time when the 
state is already dealing with a housing crisis. 
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Following the Labor Day holiday, and the significant displacement associated with 
the wildfire evacuations, cases of COVID 19 have again begun to rise sharply in 
Oregon. As flu season begins, we anticipate additional stress on our health care 
system capacity, and even greater need to facilitate Oregonians' compliance with 
physical distancing recommendations and directives to mitigate community spread 
of COVID-19. 

 
The ongoing threat of COVID-19, the need for students to have a safe and stable 
place to learn, and the additional challenges presented by fire response mean that 
housing stability remains critical to Oregon's response to the COVID-19 and 
wildfire emergencies. Similar to the significant needs underlying the CDC's 
nationwide eviction moratorium, it is necessary to Oregon's emergency response to 
keep a state eviction moratorium in place through the end of this year. 
Accordingly, I am ordering a temporary residential eviction moratorium through 
December 31, 2020, consistent with the timeline of the CDC's federal eviction 
moratorium and Oregon's mortgage foreclosure moratorium. 

 
The directives set forth in this Executive Order are temporary, with a limited scope 
and duration. They address the immediate needs identified above, pursuant to my 
emergency powers, but do not otherwise undermine contractual bargains, interfere 
with parties' reasonable expectations, or prevent parties from safeguarding or 
reinstating their rights. The directives of this Executive Order are appropriate, 
necessary, and reasonable means by which to implement the significant and 
legitimate public purpose of responding to the declaration of a state of emergency 
for COVID-19, and the declaration of a state of emergency for wildfires. 

 
NOW THEREFORE, IT IS HEREBY DIRECTED AND ORDERED: 

 
Pursuant to my emergency powers under ORS 401.168, ORS 401.175, ORS 
401.188, ORS 401.192, and ORS 433.441, and pursuant to the emergency 
declarations made in Executive Order 20-03 and Executive Order 20-35, I am 
issuing the following directives: 

 
1. Definitions. As used in this Executive Order: 

 
A. "Eviction moratorium period" means September 30, 2020, through 

December 31, 2020, unless that period is extended or terminated 
earlier by the Governor. 
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B. "Nonpayment" means the nonpayment of a payment to a landlord 
that is due during the period beginning on April 1, 2020, and ending 
on December 31, 2020, including a payment of rent, late charges, 
utility or service charges, or any other charge or fee as described in 
the rental agreement or ORS 90.302, 90.315, 90.392, 90.394, 90.560 
to 90.584, 90.630, 90.140, and 90.260. 

 
C. "Termination notice without cause" means a notice delivered by a 

landlord under ORS 90.427(3)(b), (4)(b) or (c), (5)(a) or (b), or 
(8)(a)(B) or (b)(B). 

 
2. Temporary Eviction Moratorium. 

 
A. During the eviction moratorium period, landlords of properties 

governed by ORS Chapter 90 (referred to in this Executive Order as 
"residential properties") in Oregon shall not, and shall not threaten 
to: 

 
(1) Deliver a termination notice without cause, or deliver a 

notice of termination of a rental agreement for nonpayment; 
 
(2) Initiate or continue an action under ORS 105.110 based on a 

termination notice without cause or a notice of termination 
for nonpayment; 

 
(3) Take any action for reason of nonpayment that would 

interfere with a tenant's possession or use of a dwelling unit; 
 
(4) Assess a late fee or any other penalty for nonpayment; or 
 
(5) Report a tenant's nonpayment as delinquent to any consumer 

credit reporting agency. 
 

B. If the first year of occupancy ends between April 1, 2020, and 
December 31, 2020, for purposes of a termination notice without 
cause (referenced in paragraph 2(A) of this Executive Order) the 
"first year of occupancy" means a period lasting until 30 days 
following the eviction moratorium period. 
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C. Nothing in paragraph 2 of this Executive Order relieves a residential 
property tenant of the obligation to pay rent, utility charges, or any 
other service charges or fees, except late charges or other penalties 
arising from nonpayment which are specifically waived by and 
during the eviction moratorium period. 

 
D. Notwithstanding ORS 90.220(9), before applying payments received 

from a tenant or on behalf of a tenant to all or a part of a tenant's 
nonpayment balance, a landlord shall first apply the payments, in the 
following order, to: 

 
(1) Rent for the current rental period; 

 
(2) Utility or service charges; 

 
(3) Late rent payment charges; and 

 
(4) Fees or charges owed by the tenant under ORS 90.302 or 

other fees or charges related to damage claims or other 
claims against the tenant. 

 
3. Notices. If a landlord delivers a notice under  Section  3(4) of House Bill 

4213 (2020), or delivers a notice under Section 3(7) of that bill during the 
eviction moratorium period, the notice must notify tenants that eviction for 
nonpayment is not allowed before December 31, 2020. 

 
4. Enforcement. This Executive Order and any agency guidance issued 

pursuant to this Executive Order at the Governor's direction are public 
health laws, as defined in ORS 431A.005, and may be enforced as 
permitted under ORS 431A.010. In addition to any other penalty that may 
be imposed under applicable laws, any person, business, or entity found to 
be in violation of this Executive Order or guidance issued pursuant to this 
Executive Order also is subject to the penalties described in ORS 401.990. 
These enforcement mechanisms are in addition to any other private rights of 
action or other enforcement mechanism that may exist in statute or at 
common law, or under federal law. 

 
5. Discretion: No Right of Action. Any decision made by the Governor 

pursuant to this Executive Order is made at her sole discretion. This 
Executive Order is not intended to create, and does not create, any 
individual right, privilege, or benefit, whether substantive or procedural, 
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(2) Initiate or continue an action under ORS 105.110 based on a 

termination notice without cause or a notice of termination 
for nonpayment; 

 
(3) Take any action for reason of nonpayment that would 

interfere with a tenant's possession or use of a dwelling unit; 
 
(4) Assess a late fee or any other penalty for nonpayment; or 
 
(5) Report a tenant's nonpayment as delinquent to any consumer 

credit reporting agency. 
 

B. If the first year of occupancy ends between April 1, 2020, and 
December 31, 2020, for purposes of a termination notice without 
cause (referenced in paragraph 2(A) of this Executive Order) the 
"first year of occupancy" means a period lasting until 30 days 
following the eviction moratorium period. 
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following order, to: 

 
(1) Rent for the current rental period; 

 
(2) Utility or service charges; 

 
(3) Late rent payment charges; and 

 
(4) Fees or charges owed by the tenant under ORS 90.302 or 

other fees or charges related to damage claims or other 
claims against the tenant. 

 
3. Notices. If a landlord delivers a notice under  Section  3(4) of House Bill 

4213 (2020), or delivers a notice under Section 3(7) of that bill during the 
eviction moratorium period, the notice must notify tenants that eviction for 
nonpayment is not allowed before December 31, 2020. 

 
4. Enforcement. This Executive Order and any agency guidance issued 

pursuant to this Executive Order at the Governor's direction are public 
health laws, as defined in ORS 431A.005, and may be enforced as 
permitted under ORS 431A.010. In addition to any other penalty that may 
be imposed under applicable laws, any person, business, or entity found to 
be in violation of this Executive Order or guidance issued pursuant to this 
Executive Order also is subject to the penalties described in ORS 401.990. 
These enforcement mechanisms are in addition to any other private rights of 
action or other enforcement mechanism that may exist in statute or at 
common law, or under federal law. 

 
5. Discretion: No Right of Action. Any decision made by the Governor 

pursuant to this Executive Order is made at her sole discretion. This 
Executive Order is not intended to create, and does not create, any 
individual right, privilege, or benefit, whether substantive or procedural, 
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enforceable at law or in equity by any party against the State of Oregon, its 
agencies, departments, or any officers, employees, or agents thereof. 

 
6. Legal Effect. This Executive Order is issued under the authority conferred 

to the Governor by ORS 401.165 to 401.236. Pursuant to ORS 401.192(1), 
the directives set forth in this Executive Order shall have the full force and 
effect of law, and any existing laws, ordinances, rules and orders shall be 
inoperative to the extent they are inconsistent with this exercise of the 
Governor's emergency powers. 

 
7. Effective Dates. This Executive Order is effective immediately, and 

remains in effect until December 31, 2020, unless extended or terminated 
earlier by the Governor. 

 
Done at Salem, Oregon, this 28th day of September, 2020. 

 
 

Kate Brown 
GOVERNOR 

 
 

ATTEST: 
 
 
 

Bev Clarno 
SECRETARY OF STATE 
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80th OREGON LEGISLATIVE ASSEMBLY--2020 Special Session

Enrolled

House Bill 4213
Sponsored by Representative KOTEK; Representatives FAHEY, GORSEK, HOLVEY,

KENY-GUYER, MARSH, MITCHELL, NERON, NOSSE, PILUSO, POWER, REARDON,
SANCHEZ, SCHOUTEN, SMITH WARNER, Senators BURDICK, FAGAN, HASS, WAGNER (at
the request of Joint Committee on the First Special Session of 2020)

CHAPTER .................................................

AN ACT

Relating to evictions; and declaring an emergency.

Be It Enacted by the People of the State of Oregon:

SECTION 1. The Legislative Assembly finds and declares that:

(1) The provisions of section 3 or 5 of this 2020 special session Act might affect the terms

and conditions of certain contracts entered into in this state.

(2) The effects of the provisions of section 3 or 5 of this 2020 special session Act are not

substantial because the provisions have a limited scope and duration and are necessary to

protect the public health, safety and welfare. For these reasons the provisions do not

undermine a contractual bargain, interfere with a party’s reasonable expectations or prevent

a party from safeguarding or reinstating the party’s rights.

(3) Even if a provision of section 3 or 5 of this 2020 special session Act has the effect of

undermining a contractual bargain, interfering with a party’s reasonable expectations or

preventing a party from safeguarding or reinstating the party’s rights, the provision is ap-

propriate and reasonable to carry out the significant and legitimate public purpose of re-

sponding to the declaration of a state of emergency issued by the Governor on March 8, 2020.

SECTION 2. Section 3 of this 2020 special session Act is added to and made a part of ORS

chapter 90.

SECTION 3. (1) As used in this section:

(a) “Emergency period” means the period beginning on April 1, 2020, and ending on Sep-

tember 30, 2020.

(b) “Nonpayment” means the nonpayment of a payment that becomes due during the

emergency period to a landlord, including a payment of rent, late charges, utility or service

charges or any other charge or fee as described in the rental agreement or ORS 90.140,

90.302, 90.315, 90.392, 90.394, 90.560 to 90.584 or 90.630.

(c) “Nonpayment balance” includes all or a part of the net total amount of all items of

nonpayment by a tenant.

(d) “Termination notice without cause” means a notice delivered by a landlord under ORS

90.427 (3)(b), (4)(b) or (c), (5)(a) to (c), or (8)(a)(B) or (b)(B).

(2) During and after the emergency period and notwithstanding this chapter or ORS

105.105 to 105.168, a landlord may not, and may not threaten to:
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(a) Deliver a notice of termination of a rental agreement based on a tenant’s nonpayment

balance;

(b) Initiate or continue an action under ORS 105.110 to take possession of a dwelling unit

based on a notice of termination for nonpayment delivered on or after April 1, 2020;

(c) Take any action that would interfere with a tenant’s possession or use of a dwelling

unit based on a tenant’s nonpayment balance;

(d) Assess a late fee or any other penalty on a tenant’s nonpayment; or

(e) Report a tenant’s nonpayment balance as delinquent to any consumer credit reporting

agency.

(3) Notwithstanding ORS 90.220 (9), before applying payments received from a tenant or

on behalf of a tenant to a tenant’s nonpayment balance, a landlord shall first apply the pay-

ments, in the following order, to:

(a) Rent for the current rental period;

(b) Utility or service charges;

(c) Late rent payment charges; and

(d) Fees or charges owed by the tenant under ORS 90.302 or other fees or charges related

to damage claims or other claims against the tenant.

(4) During the emergency period, a landlord may provide a written notice to a tenant

stating that the tenant continues to owe any rent due. The notice must also include a

statement that eviction for nonpayment is not allowed before September 30, 2020.

(5)(a) During the emergency period, a landlord may not deliver a termination notice

without cause and may not file an action under ORS 105.110 based on a termination notice

without cause.

(b) If the first year of occupancy would end during the emergency period, for the pur-

poses of a termination notice without cause, the “first year of occupancy” is extended to

mean a period lasting until 30 days following the emergency period.

(6) Following the emergency period, a tenant with an outstanding nonpayment balance

has a six-month grace period that ends on March 31, 2021, to pay the outstanding nonpay-

ment balance.

(7) Following the emergency period, a landlord may deliver a written notice to a tenant

that substantially states:

(a) The date that the emergency period ended;

(b) That if rents and other payments that come due after the emergency period are not

timely paid, the landlord may terminate the tenancy;

(c) That the nonpayment balance that accrued during the emergency period is still due

and must be paid;

(d) That the tenant will not owe a late charge for the nonpayment balance;

(e) That the tenant is entitled to a six-month grace period to repay the nonpayment

balance that ends on March 31, 2021;

(f) That within a specified date stated in the notice given under this subsection that is

no earlier than 14 days following the delivery of the notice, the tenant must pay the non-

payment balance or notify the landlord that the tenant intends to pay the nonpayment bal-

ance by the end of the six-month grace period described in subsection (6) of this section;

(g) That failure of a tenant to give notice to the landlord of utilization of the grace period

described in subsection (6) of this section may result in a penalty described in subsection (10)

of this section; and

(h) That rents and other charges or fees that come due after the emergency period must

be paid as usual or the landlord may terminate the tenancy under ORS 90.392, 90.394 or

90.630.

(8)(a) If a landlord gives a notice as described in subsection (7) of this section, a tenant

who has an outstanding nonpayment balance as of the date listed on the landlord’s notice

as described in subsection (7)(f) of this section must notify the landlord of the tenant’s in-
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tention to use the grace period described in subsection (6) of this section to pay the non-

payment balance.

(b) The tenant’s notice under this subsection must be actual notice described in ORS

90.150 or notice given by electronic means, and must be given to the landlord by the date

given in the landlord’s notice as described in subsection (7)(f) of this section.

(9) The landlord’s notice described in subsection (7) of this section may offer an alternate

voluntary payment plan for payment of the nonpayment balance, but the notice must state

that the alternate payment plan is voluntary.

(10) A tenant’s failure to give the notice required by subsection (8) of this section to a

landlord entitles the landlord to recover damages equal to 50 percent of one month’s rent

following the grace period.

(11) If a landlord violates this section, a tenant may obtain injunctive relief to recover

possession or address any other violation of this section and may recover from the landlord

an amount up to three months’ periodic rent plus any actual damages.

(12) ORS 90.412 does not apply to a landlord that accepts a partial rent payment.

SECTION 4. Section 3 of this 2020 special session Act is repealed on March 31, 2021.

SECTION 5. (1) As used in this section:

(a) “Emergency period” means the period beginning on April 1, 2020, and ending on Sep-

tember 30, 2020.

(b) “Landlord” means the owner, lessor or sublessor of a rental unit or the building or

premises of which the rental unit is a part, or a person who is authorized by the owner,

lessor or sublessor to manage the premises or to enter into a rental agreement.

(c) “Nonpayment” includes the nonpayment of rent, late charges, utility charges or any

other service charge or fee, as described in the rental agreement or ORS 91.090, 91.210 or

91.220, during the emergency period.

(d) “Nonpayment balance” includes all or a part of the net total amount of all items of

nonpayment by a tenant.

(e) “Rental unit” means a structure or part of a structure for use as a commercial space

by a tenant.

(f) “Tenant” means an individual or organization entitled under a rental agreement to

occupy a rental unit to the exclusion of others.

(2) During and after the emergency period and notwithstanding ORS chapter 91 and ORS

105.105 to 105.168, a landlord may not, and may not threaten to:

(a) Deliver a notice terminating a rental agreement for a rental unit based on a tenant’s

nonpayment;

(b) Initiate or continue an action under ORS 105.110 to take possession of a rental unit

based on a termination notice for nonpayment delivered on or after April 1, 2020; or

(c) Take any action that would interfere with a tenant’s possession or use of a rental unit

based on a tenant’s nonpayment.

(3) Notwithstanding any provision in the rental agreement, a landlord may not impose a

late fee or other penalty on a tenant for nonpayment under this section.

(4) Following the emergency period, a tenant with an outstanding nonpayment balance

has a six-month grace period that ends on March 31, 2021, to pay the outstanding nonpay-

ment balance.

(5) Following the emergency period, a landlord may deliver a written notice to a tenant

that substantially states:

(a) The date that the emergency period ended;

(b) That if rents and other payments that come due after the emergency period are not

timely paid, the landlord may terminate the tenancy;

(c) That the nonpayment balance that accrued during the emergency period is still due

and must be paid;

(d) That the tenant will not owe a late charge for the nonpayment balance;
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(e) That the tenant is entitled to a six-month grace period to repay the nonpayment

balance that ends on March 31, 2021;

(f) That within a specified date stated in the notice given under this subsection that is

no earlier than 14 days following the delivery of the notice, the tenant must pay the non-

payment balance or notify the landlord that the tenant intends to pay the nonpayment bal-

ance by the end of the six-month grace period described in subsection (4) of this section;

(g) That failure of a tenant to give notice to the landlord of utilization of the grace period

described in subsection (4) of this section may result in a penalty described in subsection (8)

of this section; and

(h) That rents and other charges or fees that come due after the emergency period must

be paid as usual or the landlord may terminate the tenancy.

(6)(a) If a landlord gives a notice as described in subsection (5) of this section, a tenant

who has an outstanding nonpayment balance as of the date listed on the landlord’s notice

as described in subsection (5)(f) of this section must notify the landlord of the tenant’s in-

tention to use the grace period described in subsection (4) of this section to pay the non-

payment balance.

(b) The tenant’s notice under this subsection must be given in compliance with ORS

91.110 or notice given by electronic means, and must be given to the landlord by the date

given in the landlord’s notice as described in subsection (5)(f) of this section.

(7) The landlord’s notice described in subsection (5) of this section may offer an alternate

voluntary payment plan for payment of the nonpayment balance, but the notice must state

that the alternate payment plan is voluntary.

(8) A tenant’s failure to give the notice required by subsection (6) of this section to a

landlord entitles the landlord to recover damages equal to 50 percent of one month’s rent

following the grace period.

(9) If a landlord violates this section, a tenant may obtain injunctive relief to recover

possession or address any other violation of this section and may recover from the landlord

an amount up to three months’ periodic rent plus any actual damages.

SECTION 6. Section 5 of this 2020 special session Act is repealed on March 31, 2021.

SECTION 7. Notwithstanding ORS 12.125, the period of limitation is tolled until March

31, 2021, for claims by a landlord based on a tenant’s nonpayment or nonpayment balance,

both as defined in section 3 of this 2020 special session Act.

SECTION 8. This 2020 special session Act being necessary for the immediate preservation

of the public peace, health and safety, an emergency is declared to exist, and this 2020 special

session Act takes effect on its passage.
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Advertising, Applications and Screening
ORLTA and Portland City Code

Becky Straus, Oregon Law Center
OSB Consumer Law Section CLE

October 16, 2020

TENANT SCREENING – STATE LAW (ORLTA)

● No laws governing advertisement
● Screening fees
● Applicant review and notice of denial
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SCREENING FEES – When LL can charge 
(ORS 90.295(3))
● Landlord may charge an application/screening fee if

Landlord:

○ Adopts written criteria and gives written notice to applicant of the 
criteria, the amount of the fee, the screening process and tenant 
rights to dispute accuracy of credit report, the rent and security 
deposit amount and any renters insurance requirement

○ Gives actual notice to applicant of unit availability

SCREENING FEES – When LL can charge 
(ORS 90.295(6))

● Unless the applicant agrees otherwise in writing, a 
landlord may not require payment of an applicant 
screening fee when the landlord knows or should know 
that no rental units are available at that time or will be 
available within a reasonable future time
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SCREENING FEES – Amount of the fee 
(ORS 90.295(1)-(2))

● Must not be greater than average actual cost to screen
● Actual costs can include cost of using a tenant screening company or 

consumer credit reporting agency, and reasonable value of any time 
spent by landlord

● Must not be greater than the customary amount charged by screening 
companies for comparable level of screening

● Only one fee per any 60-day period, regardless of whether applicant 
applies for multiple units owned or managed by Landlord

SCREENING FEES – When LL must refund 
(ORS 90.295(7))

● Landlord must refund fee within a reasonable time if 
Landlord:

○ Fills the vacant unit before screening the applicant; or 

○ Does not screen the applicant for any reason
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SCREENING FEES – Damages for violation
(ORS 90.295(8))

● The applicant may recover from Landlord 2x the screening fee plus 
$150, if:

○ Landlord violates ORS 90.295; or

○ Landlord does not conduct a screening and Landlord fails to 
refund the screening fee

APPLICANT REVIEW – What LL cannot
consider (ORS 90.303)
● Eviction action that was dismissed, resulted in judgment for tenant or 

is five or more years old
● Arrests that did not result in conviction
● Convictions or pending charges, unless:

○ Drug-related crime (not use or possession of marijuana), person 
crime, sex offense, crime involving financial fraud (including ID 
theft and forgery), or

○ Crime that would adversely affect property, or health and safety of 
residents or landlord 
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APPLICANT REVIEW – Notice of Denial
(ORS 90.304)
● If Landlord requires a screening fee, or if applicant requests a 

statement, Landlord must provide written statement of 
reason(s) for denial:

○ Rental history, Criminal history, Financial information, Failure to 
meet other written criteria, Unit already rented

● Damages for violation: $100 paid to applicant
● If denial is based on screening company or credit report, 

Landlord must give actual notice of this fact and provide name 
and address of the company (ORS 90.295(4))

CITY OF PORTLAND
SCREENING CRITERIA ORDINANCE
PCC 30.01.086
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Screening Criteria Ordinance: Overview

● Advertising
● Order of processing (first come, first served)
● Screening fees
● Screening criteria

○ Identification (no SSN requirement)
○ Income-rent ratio
○ Rental, eviction, credit and criminal history

● Denials and Appeals

Exemptions (PCC 30.01.086(G))
Units that are:

● Regulated affordable at 80% MFI or lower, and subject to 
Coordinated Access or referral agreement between a Landlord 
and a non-profit service provider or government agency working 
to place low-income or vulnerable tenants into housing;  

● Not listed/advertised to the general public;  
● In compliance with local, state, or federal affordable housing loan 

or funding requirements to the extent that the requirements of 
Section 30.01.086 conflict; 

● Shared with a Landlord using the Dwelling Unit as a primary 
residence, or shared with an existing tenant on a separate lease;

● On the same property as Landlord in a duplex or ADU.
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Advertising (PCC 30.01.086(C)(1))

● Landlord must post unit for 
rent 72 hours before 
accepting the first 
application

● Listing must give time and 
date of start of application 
period, a list of (or link to) 
screening criteria and 
whether unit is Accessible

craigslist

First Come, First Served (PCC 30.01.086(C)(2))
● Landlord must process applications in the order received, date stamp 

applications and provide receipt with Queue # to tenant
● Units listed as “Accessible Dwelling Units” must give priority to 

mobility-challenged applicants applying in first 8 hours
● Some exception for affordable housing:

○ Advertising and order of processing provisions do not apply to 
units regalated affordable at 80% MFI or lower and leased 
through lottery or coordinated access system

o Landlords may refuse to process application if applicant has 
“verifiable repeated” violations with Landlord and the most recent was 
within the past 365 days, or if applicant is incomplete
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Applications and Forms
Applications must include:

Space to indicate 
disability status

Description of 
criteria and 
evaluation process

Opportunity to 
provide 
Supplemental
Evidence

Screening fees (PCC 30.01.086(D)(7))
● ORS 90.295 governs screening fees

○ If no screening, return fee within “reasonable 
time”

○ PDX requires return within 2 weeks, if no 
screening

● Limits fee to actual cost of screening, with 
exceptions:
● Actual + 25% if Landlord conducts some, but not all, of 

screening through a screening company, or
● Cost of typical screening company in the area + 10%, if 

Landlord does not use a screening company at all
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Undocumented immigrant protections
(PCC 30.01.086(D)(1))
● Landlord may not inquire about or require proof of lawful immigration status, 

Social Security Number
● A landlord must accept any of the following to verify name, date of birth and 

photo:
○ Social Security card
○ Valid permanent resident alien registration receipt card
○ Immigrant visa
○ Individual Taxpayer Identification Number (ITIN)
○ Non-immigrant visa
○ Any government identification (even if expired)
○ Any non-governmental document or combination of documents that would permit a reasonable 

verification of identity

Screening for income (PCC 30.01.086(D)(2))
● Landlord may only perform income screening on 

rent-paying applicants
● Income-rent ratio requirement cannot exceed 2x 

rent (2.5x for rents below 80% MFI)
● Rent = only tenant portion for subsidized 

tenancies
● Income = all/any source, including rent 

assistance
● Landlord may offer guarantor (3x rent ratio) or 

additional security deposit to overcome ineligible 
income-rent ratio
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For all other screening criteria, 
landlords may choose to either 1) 
adopt the prescriptive, “low barrier”
criteria outlined in the ordinance or 2) 
adopt the screening criteria of their 
choosing with the requirement that 
landlords must perform an Individual 
Assessment of an applicant before 
any denial.

Low Barrier Screening: Criminal History
(PCC 30.01.086(E)(1)(a))
Landlord cannot deny for:

1. An arrest that did not result in conviction, unless the 
resulting charge is pending on the Submission Date; 

2. Participation in or completion of a diversion or a deferral 
of judgment program;

3. A conviction that has been judicially dismissed, expunged, 
voided or invalidated;
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Low Barrier Screening: Criminal History
Landlord cannot deny for:

4. A conviction for a crime that is no longer illegal in the State of 
Oregon;

5. A conviction or any other determination or adjudication in the 
juvenile justice system;

6. A criminal conviction for misdemeanor offenses for which the 
dates of sentencing are older than 3 years;

7. A criminal conviction for felony offenses for which the dates of 
sentencing are older than 7 years.

Low Barrier Screening: Credit History
(PCC 30.01.086(E)(1)(b))
Landlord cannot deny for:

1. A credit score of at least 500;
2. Insufficient credit history, unless the Applicant in bad faith withholds credit 

history information that might otherwise form the basis for a denial;
3. Information from credit report indicating past-due unpaid obligations in 

amounts less than $1,000;
4. Balance owed for prior rental property damage in amounts less than $500;
5. A Bankruptcy filed by the Applicant that is discharged;
6. A Chapter 13 Bankruptcy filed by the Applicant with an active repayment plan;
7. Medical or education/vocational training debt.
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Low Barrier Screening: Rental History
(PCC 30.01.086(E)(1)(c))
● Cannot deny for court record of eviction if eviction was:

○ Dismissed or otherwise resolved in favor of tenant,
○ 3 or more years old,
○ 3 or fewer years old and 1) was based on no-cause termination or 2) was based 

on default because tenant had moved so never knew about the court action
● Cannot deny based on information from prior landlord reference, unless 

information is about:
○ Defaults in Rent
○ 3 or more material violations of a Rental Agreement within the last year that 

resulted in notices issued to the Tenant,
○ outstanding balance due to the Landlord,
○ or lease violations that resulted in a termination with cause

Low Barrier Screening: Denial and Appeal
● Landlord must provide written notice of denial within 2 

weeks of screening and describe basis for the decision
● Landlord must consider Supplemental Evidence re 

criminal history
● Applicant may appeal within 30 days by providing 

additional information
● Landlord not required to hold the unit pending appeal
● If approved after appeal, landlord must give preference to 

applicant
● Landlord cannot charge a new screening fee for 3 

months 
(PCC 30.01.086(D)(8)&(E)(2))
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Stricter Screening Criteria: Individualized 
Assessment (PCC 30.01.086(F)(1))
Landlord must consider for all information provided:

● Nature and severity of the barriers;
● Number and type of the barriers;
● Time that has elapsed since the date of any adverse 

incidents;
● Age of the individual at the time that incident occurred

Stricter Screening Criteria: Denial
● Within 2 weeks of application, Landlord must 

provide in writing to applicant:
○ An explanation of the basis for denial and 
○ An explanation of the reasons that the 

Supplemental Evidence did not adequately 
compensate for the factors that informed the 
Landlord’s decision to reject the application.

● Denial must be non-discriminatory under FHA.
● Denial must be issued to Applicant by the 

Landlord.
● Same appeal process as Low Barrier.(PCC 30.01.086(F)(2))
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Damages (PCC 30.01.086(H))

● $250 per 
violation, plus 
actual 
damages, 
reasonable 
attorney fees 
and costs

Questions and Discussion
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TENANT SCREENING 
REPORTS AND THE FCRA

Robert S. Sola
1500 SW First Avenue

Suite 800
Portland, OR 97201

503.295.6880
rssola@msn.com

FAIR CREDIT REPORTING ACT 
(FCRA), 15 U.S.C. §1681 ET SEQ.

The FCRA provides consumers with a strong 
legal claim for inaccurate consumer reports.

Consumers can bring claims 
for either negligent or willful 
failure to comply with a 
provision in the FCRA.

Consumers can recover their actual damages, 
punitive damages, and attorney fees.
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APPLICATIONS AND 
DEFINITIONS

FCRA’s Title Misleading:
applies to “consumer reports,” not just 
credit reports,
applies to “consumer reporting 
agencies,” not just credit reporting 
agencies

3

TENANT SCREENING REPORTS:
ARE THEY “CONSUMER 

REPORTS”?
Generally, yes – 15 U.S.C. §1681a(d) 

Typically: Criminal records
Civil eviction or FED records
Credit history

But not where performed by an employer itself 
without any credit reporting agency involved 
(e.g. Google search)
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TENANT SCREENING COMPANIES: 
ARE THEY “CONSUMER  

REPORTING AGENCIES”?
YES.  Most are consumer reporting agencies 
(CRA) under the FCRA because they:

• regularly engage in practice of compiling 
information on “consumers” 

• for the purpose of furnishing “consumer 
reports” to third parties for a fee, and 

• do so through interstate commerce.  
15 U.S.C. §1681a(f) 

• RealPage (Leasing Desk)
• First Advantage 
• CoreLogic Rental Property Solutions
• Experian RentBureau
• Screening Reports, Inc.
• TransUnion Rental Screening Solutions
• Tenant Data Services
• PLUS HUNDREDS MORE

TENANT SCREENING COMPANIES
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A CRA must follow reasonable procedures to 
assure maximum possible accuracy of the 
information in the report.  
15 U.S.C.§1681e(b).

Prima facie FCRA claim under§1681e(b) if 
there is a report with inaccurate information.
Guimond v. Trans Union, 45 F3d 1329 (9th 
Cir 1995).

PRIMARY LEGAL DUTY: 
ACCURACY

• Mixed File / Information for Different 
Person

• Bad format, wrong label, duplication 
• Failure to Update Status
• Reporting Expunged Convictions
• Obsolete information

CCOOMMMMOONN  TTEENNAANNTT  
SSCCRREEEENNIINNGG  RREEPPOORRTT  EERRRROORRSS
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Reporting crimes that belong to a 
different person – typically someone with 
a similar name and date of birth.
Cause: loose matching criteria.

Johnson cases

Williams v. First Advantage case

MIXED FILE

• Report of arrest without conviction 
information

• Report conviction incorrectly (e.g.  
leaving out the word “attempted”)

• Report each count of indictment as 
separate arrest or conviction

BAD FORMAT, WRONG 
LABEL, DUPLICATION
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Labeling Errors:
e. g. misdemeanor labeled as 

felony, 
or manslaughter labeled as 

homicide
Duplication:

Reporting same crime 2 or more 
times

BAD FORMAT, LABELS, ETC. 
(CONT.)

• Report does not show current status of 
case, such as a dismissal, reversal, 
reduction in charge, parole. 

• Expunged records reported
• Reason: costs money to regularly check 

for updated status

FAILURE TO UPDATE STATUS
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Records of arrest cannot predate the report by 
more than 7 years. §1681c(a)(2).

No other adverse information older than 7 
years. §1681c(a)(5).

Convictions are not subject to obsolescence 
rules. §1681c(a)(5).

OBSOLESCENCE

OREGON AND PORTLAND 
SCREENING LAWS

ORS 90.303 prohibits consideration of 
certain items that may be on a consumer 
report 
City of Portland Screening Criteria 
Ordinance, PCC 30.01.086 contains low 
barrier screening option that prohibits 
denial based on numerous items that 
may be on a consumer report

14
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CRA DUTY TO REINVESTIGATE 
DISPUTED INFORMATION

CRA must do reasonable reinvestigation of 
any information disputed by a consumer.
CRA must notify furnisher of the dispute.
CRA must provide furnisher with all relevant 
information received from the consumer.
CRA must review and consider all relevant 
information provided by consumer.

15

DUTY TO REINVESTIGATE (CONT.)

CRA must delete or modify information that is 
found to be inaccurate or incomplete, or 
cannot be verified. 
CRA must complete reinvestigation in 30 
days.
CRA must send consumer written results.
Good FCRA claim if errors are not fixed.
Most tenant screening errors are fixed after a 
dispute
But often too late, because property is 
already rented.

16
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DAMAGES

Actual damages include:
Denial of housing
Damage to reputation
Emotional distress, embarrassment, 
frustration
Economic damages, such as higher rent

17

Tenant screening reports are often 
inaccurate.

This has dire effects on prospective 
renters, and hurts landlords, too.

Most companies do not have adequate 
procedures to assure accuracy. 

An FCRA claim will make them pay, and 
hopefully, get them to improve accuracy.

CONCLUSION
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HABITABILITY 2020

Ron Rubino
Legal Aid Services of Oregon, 

Portland Regional Office
October 16, 2020

Habitability 2020
In evaluating a lawsuit to enforce the habitability 

requirements of Oregon’s Residential Landlord and Tenant 
Act, ORS 90.100 et seq., consider: 

•Who? 
•Why? 
•What?
•Where?
•When? 
•How?

This CLE will survey those considerations.
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Habitability cases can prevent or remedy 
health and safety risks to tenants and 

further housing justice:

Lawsuits for habitability violations can prevent or 
remedy unsafe conditions in housing for tenants and 
their children by bringing claims for injunctive relief 
and damages.

These suits can tip the scales of economic, social, ethnic 
and racial inequity because many of the worst 
habitability violations arise in lower-rent housing and 
have a disparate impact on low-income tenants who 
may be severely rent-burdened and many of whom are 
families with children and/or people of color.

Low income creates rent burdens on tenants.

•Housing needs and rent burdens vary locally.
• In the Portland-Vancouver-Hillsboro region 165,400 renter 
households are either moderately (77,800) or severely 
(87,600) rent burdened out of all 344,500 renter households. 
That is 48% of all the region’s renter households 
Harvard Joint Center for Housing Studies: State of The 
Nation's Housing Report 2019: 
https://www.jchs.harvard.edu/state-nations-housing-2019

• Rent burdens force lower-income tenants into lower-rent 
housing. Too frequently, lower-rent housing is also low 
quality.
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Low income forces tenants into poor quality 
housing and increased health risks.

“Low-income families may be more likely to live in poor-
quality housing that can damage health. These homes may be 
underinsulated, lack air conditioning, and cost more to heat, 
leaving homes either too hot or too cold, which has been linked 
to poorer health outcomes. . . . In addition, residents of 
overcrowded homes may be at risk for poor mental health, food 
insecurity, and infectious diseases. Additionally, the homes of 
low-income families are more likely to have water leaks; these 
leaks are associated with mold growth, which has been shown 
to affect respiratory health and increase the likelihood of 
asthma, coughing, and wheezing.”

Office of Disease Prevention and Health Promotion, Health.gov 
https://www.healthypeople.gov/2020/topics-objectives/topic/social-
determinants-health/interventions-resources/quality-of-housing

Severe shortage of affordable housing in Oregon:

• In 2015 there were only 23 housing units available per 
100 renters with income at 30% of Median Family 
Income ($18,889 annual; $1,574 monthly)
•At the same time there were only 41 housing units 
available per 100 renters with income at 50% of MFI 
($31,482 annual; $2,623 monthly)
• Whereas 90 housing units were available per 100 renters 
with income at 80% MFI ($50,371 annual; $4,197 
monthly)
•Oregon MFI in 2015: $62,964 annual; $5,247 monthly).
• https://www.oregon.gov/ohcs/Documents/county-profiles/oregon-

statewide-housing-data-profile.pdf
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Oregon lost 136,000 low rent housing units 
between 2011 - 2017

• Low rent = less than $800/mo. rent 
• This priced out 45,000 Oregonians.

Harvard Joint Center for Housing Studies: State of The Nation's Housing Report 
2019: https://www.jchs.harvard.edu/state-nations-housing-2019 
• The SSI amount for 2020 is $783 for an individual, $1,175 for an eligible 

individual with spouse.

Thousands of Rental Housing Units (Real 2017 dollars)  

State 

Units Renting for 
Less than $800 

Change in Rental Units, 2011–2017 
Change in Renters Who Can Afford These 

Units, 2011–2017 
Oregon                    (136)                         (45) 

 

Loss of low rent housing in Oregon 
2011-2017:

•The Portland-Vancouver-Hillsborough region lost 
60.7% of our low rent housing between 2011-2017.
•Salem lost 36% of its low rent housing in that time.
•Albany and Corvalis lost 33.6%
•Eugene lost 26%
•Bend and Redmond lost 48.8%
•Medford lost 39.2%
Harvard Joint Center for Housing Studies: State of The Nation's 
Housing Report 2019: https://www.jchs.harvard.edu/state-
nations-housing-2019 
See also: https://www.oregon.gov/ohcs/Documents/county-
profiles/oregon-statewide-housing-data-profile.pdf
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The housing crisis was worsened in areas 
hit by wildfires.

An estimated “2,357 residential structures were lost, and 
[of] that three quarters -- an estimated 1,748 units --
were manufactured homes in a dozen mobile home 
parks that line Oregon 99 and Interstate 5. Authorities 
estimate some 3,000 residents were displaced." 
https://www.oregonlive.com/pacific-northwest-
news/2020/09/almeda-fire-ravages-mobile-home-parks-
in-rogue-valley-exacerbating-affordable-housing-
shortage.html
See also:
https://www.latimes.com/world-nation/story/2020-09-
21/oregon-fires-destroyed-lost-homes-california-housing

Who? Oregonians in poverty
•Oregon population – 4,191,000 (2018)
• Poverty percentage about 13.2% = 537,974  
•Child poverty rate: 16.2 % 
•Whites: 12.4%
•African Americans 25.8%
•Native Americans: 21.8% 
•Native Hawaiian and Pacific Islanders, 22.1 % 
•Latinx: 19.4%
• Single-parent families with children: 30%
•Number of Hispanic children below 200% poverty: 126,000
https://spotlightonpoverty.org/states/oregon/
https://talkpoverty.org/state-year-report/oregon-2018-report/
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The pandemic not only disparately impacts 
people of color in Oregon it worsensed

our income inequality.
Oregon Health Authority’s Weekly Report for the last week of 
September confirmed that the incidence of COVID-19 infection 
rate for blacks was 365% of that of whites, Native Americans 
had a rate 456% higher and Hispanics had an infection rate 
631% higher than whites. 
https://www.oregon.gov/oha/PH/DISEASESCONDITIONS/DIS
EASESAZ/Emerging%20Respitory%20Infections/COVID-19-
Weekly-Report-2020-09-23-FINAL.pdf

“In Oregon, as of July 29 2020, employment rates among 
workers in the bottom wage quartile decreased by 28.3% 
compared to January 2020 (not seasonally adjusted).
https://tracktherecovery.org/

Why?
Quality of housing = quality of life.

Housing Quality Predicts Children’s Well-being
The 2014 study in the Journal of Developmental Psychology 
of the relationship between housing characteristics and the 
well-being of low income children shows housing quality 
was the most consistent and strongest predictor of a child’s 
well-being. Specifically, children living in poorer quality 
homes exhibited greater emotional and behavioral problems 
than those who lived in higher quality housing, and their 
problems increased as housing problems worsened over 
time. 
How Housing Matters- Poor Quality Housing Is Tied to Children’s 
Emotional and Behavioral Problems; MacArthur Foundation: 
http://bit.ly/1auSd4x
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Quality of housing = quality of life.

“Children living in homes with issues such as leaking 
roofs, broken windows, rodents, non-functioning heaters 
or stoves, peeling paint, exposed wiring, or unsafe or 
unclean environments were more likely than children 
living in higher quality homes to have emotional and 
behavioral problems. Poor housing quality also led older 
children to receive lower reading and math scores on 
standardized tests.”

http://nlihc.org/article/poor-housing-quality-predicts-
children-s-well-being

Housing stability = quality of life.

“The other housing characteristic important to a child’s 
well-being was residential stability. Compared with peers 
who resided in a more stable environment, children whose 
family had higher average levels of moves exhibited more 
anxiety, depression, and rule breaking behaviors. The 
association between poor quality and unstable housing and 
problems among children is primarily due to the depression 
and anxiety these issues caused for the parents.” 

http://nlihc.org/article/poor-housing-quality-predicts-
children-s-well-being 



Chapter 3—Habitability Law

 3–8The Law of Landlords and Tenants

Quality and stability in housing = quality of life.

America’s high-school drop-out crisis is fueled by poverty 
and housing instability. It impacts youths of color 
disproportionately. 

“In 2009, poor (bottom 20 % of all family incomes) 
students were five times more likely to drop out of high 
school than high-income (top 20 %) students . . . And 
poverty rates for Black and Hispanic families are three 
times the rates for White families.”    

https://www.apa.org/pi/ses/resources/indicator/2013/05/pov
erty-dropouts   
See also:
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4279956/

Housing instability undercuts children and 
their/our future

”To be sure, multiple moves are a dangerous signal, but even one 
move increases the [student’s] risk of not graduating or getting 
delayed in graduating,” 
Education Weekly; https://www.edweek.org/ew/issues/student-
mobility/index.html  

Compared to high school graduates, [dropouts] are less likely to 
find a job and earn a living wage, and more likely to be poor and 
to suffer from a variety of adverse health outcomes. Moreover, 
they are more likely to rely on public assistance, engage in crime 
and generate other social costs borne by taxpayers.  
American Psychological Association; 
https://www.apa.org/pi/ses/resources/indicator/2013/05/poverty-
dropouts
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Habitability,
Fair Housing and Race Equity

Low-income families, and particularly children and the 
elderly, suffer disproportionately from substandard housing, 
95% of whom live in private rentals units or owner-occupied 
houses. People of color are twice as likely as their white 
counterparts to live in moderately or severely deficient 
homes.

American Housing Survey, 2005
www.nchh.org/Policy/National-Safe-and-Healthy-Housing-

Coalition.aspx

Habitability,
Fair Housing and Race Equity

“The median black family has barely any wealth, in 
large part because blacks have not been able to 
participate in the wealth-generating momentum of the 
heavily-subsidized housing market. Many blacks who 
did get a foothold before the recession fell backwards 
during the Great Recession, when black median 
household wealth almost halved from $19,200 in 2007 
to $11,000 in 2013. The median wealth of white 
households is now 13 times greater than for black 
households—the largest gap in a quarter century.” 
https://www.brookings.edu/research/time-for-justice-tackling-
race-inequalities-in-health-and-housing/
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Habitability,
Fair Housing and Familial Status

“[T]he Analysis of Impediments to Fair Housing observes a 
striking correlation of both poverty and the protected class of 
familial status that creates a specific hardship and barrier to housing 
choice for female-headed households with children, especially young 
children.  Sadly, this correlation of poverty increases 
proportionally as the age of children in the household decreases: 
the poverty rate is 38% with children age less than 18 but jumps 
to 49% when only households with children age less than 5 are 
counted.  The significance of this data is amplified by the AI’s report 
and explanation of the severe shortage of available affordable housing 
for households in poverty.  When combined, these two data fields 
conclusively show that the most acute inequity in housing opportunity 
in Clackamas County is for women with children, especially younger 
ones.” Legal Aid Comments on Clackamas County Fair Housing Analysis of 
Impediments, Consolidated Plan, 2012

Who?
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Why sue?
Where there is no enforceable housing code 

tenants must enforce the law themselves.

“’The legislature must have known that unless repairs in 
the rooms of the poor were made by the landlord, they 
would not be made by any one. The duty imposed became 
commensurate with the need.  The right to seek redress is 
not limited to the city or its officers. The right extends 
to all whom there was a purpose to protect.’“ 

Humbert v. Sellars, 300 Or 113 (1985) (quoting Justice 
Cardozo in Altz v. Leiberson, 233 NY 16, 17-19, 134 NE 
703, 703-04 (1922).

Tenant attorneys are the private 
attorneys general enforcing Oregon’s 

residential habitability law.
• Few cities and counties in Oregon have enforceable rental 

housing maintenance codes.
•Cities with enforceable rental housing codes limited to: 

Ashland, Corvalis, Eugene, Gresham, Tualatin, Portland, 
and also Multnomah County
•The lack of an enforceable rental housing code means that 

the habitability provision of the Oregon Residential 
Landlord and Tenant Act is the ONLY law tenants can 
wield as a sword to enforce their rights or as a shield to 
defend their rights when they withhold rent to force repairs. 
•Unfortunately, city and county building code enforcement 

rarely provides a remedy for unsafe rental housing.
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Why sue?

To enforce the rights of tenants to safe housing. 

Tenants should not have to live in hazardous 
housing because landlords won’t make repairs!

Tenants should not have to live with mold -- a 
serious health hazard. 

•Mold can cause serious health problems:
•New epidemiology studies show that mold exposure can 
cause new asthma and fatigue, not just trigger respiratory 
symptoms in those with existing asthma 
•21% of current asthma caused by dampness, mold
•Excess dampness is very often accompanied by mold, 
whether or not mold is visible 
•Visible mold always considered the result of excess 
dampness, whether or not dampness is reported

George A. Tsongas, Ph.D., P.E., Consulting Engineer and Building 
Scientist, Emeritus Professor of Mechanical Engineering, Portland State 
University
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Tenants should not have to live 
with sewage leaks because landlords 

won’t make repairs.

Tenants should not have to live with rats 
because landlords won’t make repairs.
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Tenants should not have to live with leaky 
roofs because landlords won’t make repairs.

Mold (like leaky roofs, leaky sewage and rats) 
violates habitability (ORS 90.320)

•ORS 90.320 (1). . .
• (f) Buildings, grounds and appurtenances at the time of the 
commencement of the rental agreement in every part safe 
for normal and reasonably foreseeable uses, clean, 
sanitary and free from all accumulations of debris, filth, 
rubbish, garbage, rodents and vermin, and all areas under 
control of the landlord kept in every part safe for normal 
and reasonably foreseeable uses, clean, sanitary and free 
from all accumulations of debris, filth, rubbish, garbage, 
rodents and vermin; . . .
• (h) Floors walls, ceilings, stairways and railings maintained 
in good repair; . . . .
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Since mold can create a serious health risk, 
housing free of mold may be an “Essential 

Service” as defined by ORS 90.100(13)

ORS 90.100 (13) “Essential service” means:
For a tenancy not consisting of rental space for a 
manufactured dwelling, floating home or recreational 
vehicle owned by the tenant . . . 
Any other service or habitability obligation imposed by 
the rental agreement or ORS 90.320, the lack or violation 
of which creates a serious threat to the tenant’s health, 
safety or property or makes the dwelling unit unfit for 
occupancy. . . .

(emphasis added)

Why? Sue to get repairs!
____________________________________________________________________________________________________

Attachment 1
_________________________________________________________________
Defendants warrant and promise that the following habitability and/or repair items in plaintiffs’
apartments at the Montebello Apartments and Montecino Apartments will be timely and
reasonably remedied in a professional and workmanlike manner.

Terry Bush,   #29770 SW Montebello, #18
• Replace bathroom sink base and repair wall 
• Replace frame and cabinet behind door.
• Replace glass cabinet
• Replace interior wall, leaking window, hole in wall outside and in, in the big bedroom
• Engage electrician to verify sound electrical conditions in Unit 18 and / or repair.
• Repair or replace sliding glass doors and frame so that locks work for safety
• Replace heater in small bedroom & dining room
• Replace front door locks.  Repair or replace door jamb.
• Engage exterminator to address ant problem in Unit 18
• Install new bathroom fan

Kathleen Carpenter former apartment, #29900 SW Montebello, #25
• Repair or replace electric outlets in bathroom
• Replace fan in bathroom
• Repair any leaks in bathroom sink
• Assure water pressure is normal
• Replace weather stripping on doors and caulk windows
• Repair holes in kitchen wall that were made when they put up new siding  
• Replace screen in small bedroom 
• Repair or replace electric outlets in dining room and living room as needed
• Replace refrigerator
• Repair or replace kitchen drawers
• Engage exterminator to address ant problem in Unit 25 
• Replace carpet and pad
• Caulk sinks in kitchen and bathroom and bathtub needed caulking
• Replace mirror on bathroom medicine cabinet

Irene Gloeckner,  #29970 SW Montebello, #11 
• Install new bathroom fan
• Repair and clean gutters and down spouts
• Repair or replace linoleum seam joining dining room & bathroom floor
• Repair or replace weather stripping at bottom of living room door
• Repair parking lot hole at first entrance
• Fix drain in parking lot
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Sue to balance the scales:

•Damages for clients: get them money.

•Attorney fees: get paid for doing good work
(ORS 90.255).

What is a habitability violation?

It is neither an act nor an omission.

It is a building defect 
that violates ORS 90.320, i.e. 

a substantial lack of one or more 
required habitability elements due to 

landlord’s failure to maintain the premises 
and the landlord has notice.
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Building defects covered by habitability requirements of ORLTA: 
ORS § 90.320(1); Landlord to maintain premises in habitable condition; 
(1) A landlord shall at all times during the tenancy maintain the dwelling unit in a 

habitable condition. For purposes of this section, a dwelling unit shall be 
considered unhabitable if it substantially lacks:
(a) Effective waterproofing and weather protection of roof and exterior walls, 
including windows and doors;
(b) Plumbing facilities that conform to applicable law in effect at the time of 
installation, and maintained in good working order;
(c) A water supply approved under applicable law . . .
(d) Adequate heating facilities that conform to applicable law at the time of 
installation and maintained in good working order;
(e) Electrical lighting with wiring and electrical equipment that conform to 
applicable law at the time of installation and maintained in good working order;
(f) Buildings, grounds and appurtenances at the time of the commencement of the 
rental agreement in every part safe for normal and reasonably foreseeable uses, 
clean, sanitary and free from all accumulations of debris, filth, rubbish, 
garbage, rodents and vermin, and all areas under control of the landlord kept in 
every part safe for normal and reasonably foreseeable uses, clean, sanitary and 
free from all accumulations of debris, filth, rubbish, garbage, rodents and vermin; . 
. . 

Building defects covered by habitability requirements of ORLTA: 
(Continued)

ORS § 90.320 (1). . .(g) . . .adequate number of appropriate receptacles for garbage 
and rubbish in clean condition and good repair at the time of the commencement . . . 
and the landlord shall provide and maintain appropriate serviceable receptacles 
thereafter and arrange for their removal;
(h) Floors, walls, ceilings, stairways and railings maintained in good repair;
(i) Ventilating, air conditioning and other facilities and appliances, including 
elevators, maintained in good repair if supplied or required to be supplied by the 
landlord;
(j) Safety from fire hazards, including a working smoke alarm or smoke detector, 
with working batteries if solely battery-operated, provided only at the beginning of 
any new tenancy when the tenant first takes possession of the premises, as provided in 
ORS 479.270 . . . ;
(k) A carbon monoxide alarm, and the dwelling unit or the structure in which the 
dwelling unit is a part contains a carbon monoxide source as defined in ORS 105.836 
(Definitions for ORS 105.836 to 105.842 and 476.725); or
(L) Working locks for all dwelling entrance doors, and, unless contrary to applicable 
law, latches for all windows, by which access may be had to that portion of the 
premises that the tenant is entitled under the rental agreement to occupy to the 
exclusion of others and keys for those locks that require keys.
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UCJI No. 80.09             
HABITABILITY

The tenant [claims / raises as a defense] that the landlord failed to maintain the 
dwelling unit in a habitable condition. The landlord must maintain the dwelling unit in a 
habitable condition regardless of the amount of rent. To establish that the dwelling was not 
in a habitable condition, the tenant must prove that the dwelling substantially lacked one 
or more of the following: A/B/C/D/E/F/G/H/I/J/K/L. 
A Effective waterproofing and weather protection of roof and exterior walls, including windows 

and doors
B Plumbing facilities that conform to applicable law in effect at the time of installation, and 

maintained in good working order
C A water supply approved under applicable law that is:

(1) Capable of producing hot and cold running water;
(2) Furnished to appropriate fixtures;
(3) Connected to a sewage disposal system approved under applicable law; and 
(4) Maintained so as to provide safe drinking water and to be in good working order to the 
extent that the system can be controlled by the landlord

D Adequate heating facilities that conform to applicable law at the time of installation and 
maintained in good working order

E Electrical lighting with wiring and electrical equipment that conform to applicable law at the 
time of installation and maintained in good working order

F Building, grounds [, and appurtenances] at the beginning of the tenancy that are in every part:
(1) Safe for normal and reasonable foreseeable uses; and 
(2) Clean, sanitary, and free from all accumulations of debris, filth, rubbish, garbage, rodents, 
and vermin . . .

UCJI No. 80.09 (Continued)
HABITABILITY

The tenant [claims / raises as a defense] that the landlord failed to maintain the 
dwelling unit in a habitable condition. The landlord must maintain the dwelling unit in a 
habitable condition regardless of the amount of rent. To establish that the dwelling was not 
in a habitable condition, the tenant must prove that the dwelling substantially lacked 
one or more of the following: A/B/C/D/E/F/G/H/I/J/K/L. 

G All areas under the control of the landlord kept in every part:
(1) Safe for normal and reasonable foreseeable uses; and 
(2) Clean, sanitary, and free from all accumulations of debris, filth, rubbish, garbage, 
rodents, and vermin

H [Except as otherwise provided by local ordinance / Except as provided by written 
agreement between the landlord and the tenant], at the commencement of the rental 
agreement, an adequate number of appropriate containers for garbage and rubbish in 
clean condition and good repair which the landlord must thereafter maintain and 
arrange for removal 

I Floors, walls, ceilings, stairways, and railings maintained in good repair
J Ventilating, air conditioning, and other facilities and appliances, including elevators, 

maintained in good repair if supplied or required to be supplied by the landlord
K Safety from the hazards of fire, including a working smoke detector
L Working locks for all dwelling entrance doors, and latches for all windows, for that 

portion of the premises which the tenant is entitled to occupy to the exclusion of others 
and keys for such locks that require keys



Chapter 3—Habitability Law

 3–19The Law of Landlords and Tenants

ORS § 90.320(1); Landlord to maintain premises in 
habitable condition; 
(1) A landlord shall at all times during the tenancy 
maintain the dwelling unit in a habitable condition. For 
purposes of this section, a dwelling unit shall be 
considered unhabitable if it substantially lacks: . . . 

A substantial habitability violation renders
rental housing “unhabitable.”

Elements of a habitability claim 
and/or counterclaim:

1.  Evidence of a building defect, (substantial lack of           
a housing quality required by ORS 90.320). 

2. About which landlord knew or reasonably should have    
known. ORS 90.360(2). Written notice not required.            
See Eddy v. Anderson, 366 Or 176, 458 P3d 678 (2020).

3. Defect not caused by tenant nor third party. 

=  unhabitable dwelling unit.
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ORS 90.360 enforces ORS 90.320 and 
gives two remedies:

“ORS 90.360(1)(a) allows a tenant to terminate a lease after 
giving the landlord written ‘fix or I leave’ notice and an 
opportunity to cure the defect.” 

ORS 90.360(2) allows a tenant to “’recover damages and 
obtain injunctive relief’ for any noncompliance by the 
landlord with the rental agreement or habitability 
requirements . . . if landlord knew or reasonably should have 
known of the problem . . . .”
Eddy v. Anderson 366 Or 176, 179, 458 P3d 678 (2020)

The two remedies of ORS 90.360 
can be combined.

1. Terminate the tenancy, and/or
2. Sue for damages and an injunction for repairs:
•Damages:
•Reduced rental value
•Lost, damaged personal property 
•Personal injury 
•Other appropriate damages 

•No punitive damages
• Attorney fees and costs



Chapter 3—Habitability Law

 3–21The Law of Landlords and Tenants

Compare ORS 90.365
remedy for loss of “Essential Services,”

ORS 90.365, gives tenants the right to:

•Procure substitute services
•Procure substitute housing
•Terminate the tenancy
•Damages: 
•Reduced rental value or 
• cost of substitute housing (only up to amount of rent). 

•No other damages.
•No injunctive relief.

ORS 90.320: sword and shield!
ORS 90.370: in defending a nonpayment of rent eviction 

tenants may counterclaim under the rental agreement or the 
ORLTA  (i.e. ORS 90.320/ORS 90.360).  

• Eddy v. Anderson, 366 Or 176, 179, 458 P3d 678 (2020)
• Napolski v. Champney, 295 Or 408, 667 P2d 1013 (1983) (Establishes tenants’ 

rights under ORLTA to deduct rent and then counterclaim in a nonpayment FED 
for an amount that represents either the reduced rental value (in a habitability 
case) or the statutory damages due for other landlord violations of ORLTA.

• Dillingham v. Skillings, 166 Or App 129, 131 n 1, 997 P2d 296, 296 (2000) 
("ORS 105.115(3), ORS 90.125(2), and ORS 90.100(1), read together, make 
clear that the right created by ORS 90.360(2) may be asserted as a "recoupment, 
counterclaim, [or] setoff" in an FED action.")

• Edwards v. Fenn, 308 Or 129, 134, 775 P2d 1375, 1377 (1989) (establishes 
tenants’ rights to counterclaims in eviction). 

• L & M Inv. Co. v. Morrison, 286 Or 397, 594 P2d 1238 (1979) (A counterclaim 
for damages for habitability violations can be offset against rent due and if the 
damages exceed the rent, the tenant may remain in possession of the premises.)
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Beware a jury instruction taken from 
ORS 90.360(2):

LIMITATIONS OF RECOVERY
A tenant may not recover damages for a condition 

caused by the deliberate or negligent act or omission of the 
tenant or other person on the premises with the tenant's 
permission or consent.

The landlord must repair all defects 
but tenant cannot recover if: 

ORS 90.360(2) . . . The tenant shall not be entitled to recover 
damages for a landlord noncompliance with ORS 90.320 . . . . or 
90.730 . . . if the landlord neither knew nor reasonably should 
have known of the condition that constituted the noncompliance 
and:
(a) The tenant knew or reasonably should have known of the 
condition and failed to give actual notice to the landlord in a 
reasonable time prior to the occurrence of the personal injury, 
damage to personal property, diminution in rental value or other 
tenant loss resulting from the noncompliance; or
(b) The condition was caused after the tenancy began by the 
deliberate or negligent act or omission of someone other than 
the landlord or a person acting on behalf of the landlord. 
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A tenant’s failure to maintain the premises can hinder 
their habitability claim and give rise to liability.
ORS 90.325 Tenant Duties:
(1) The tenant shall:
(a) Use the parts of the premises including the living room, bedroom, 
kitchen, bathroom and dining room in a reasonable manner 
considering the purposes for which they were designed and intended.
(b) Keep all areas of the premises under control of the tenant in every 

part as clean, sanitary and free from all accumulations of debris, filth, 
rubbish, garbage, rodents and vermin, as the condition of the premises 
permits and to the extent that the tenant is responsible for causing the 
problem. The tenant shall cooperate to a reasonable extent in assisting 
the landlord in any reasonable effort to remedy the problem.
(c) Dispose from the dwelling unit all ashes, garbage, rubbish and 
other waste in a clean, safe and legal manner. . . . 

ORS § 90.325  Tenant duties (cont’d):

(1) The tenant shall:  . . .
(d) Keep all plumbing fixtures in the dwelling unit or used by the tenant 

as clean as their condition permits.
(e) Use in a reasonable manner all electrical, plumbing, sanitary, 
heating, ventilating, air conditioning and other facilities and appliances 
including elevators in the premises.
(f) Test at least once every six months and replace batteries as needed in 
any smoke alarm, smoke detector or carbon monoxide alarm  . . . 
(g) Behave and require other persons on the premises with the consent 

of the tenant to behave in a manner that will not disturb the peaceful 
enjoyment of the premises by neighbors.
(2) A tenant may not:
(a) Remove or tamper with a smoke alarm, smoke detector or carbon 
monoxide alarm . . . .
(b) Deliberately or negligently destroy, deface, damage, impair or remove 

any part of the premises or knowingly permit any person to do so.
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When to file suit?

•Sue while the tenant has possession of premises.
• Investigation – testing
•Evidence – control and acquire 
• Injunctive relief:
•Essential remedy for unsafe housing
•Avoids delay
• Increases pressure on defendants
•Avoids mandatory arbitration

•Jury view – throw the skunk on the landlord’s porch!
•Surrender possession and sue for damages only after 
getting ALL possible evidence.

When to file suit?

Can you wait to file? 
What urgency? 
Retaining possession?  
Client health?
Payment of rent?
Lack of essential service?
Claim being partially time-barred each day?

File within the one year statute of limitations: 
ORS 12.125.
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Scope of injunctive relief:
“[T]he Court hereby finds that it appears that plaintiffs are 

entitled to relief demanded in the Complaint with respect to retaliation 
and habitability violations under the ORLTA and such relief consists of 
restraining the commission or continuance of some act, the commission 
or continuance of which during the litigation would produce injury to 
the party seeking the relief. In addition, I find that it appears that 
defendants are doing or threatening to do or are about to engage in 
retaliation against plaintiffs in violation of the ORLTA which would 
render a judgment in this case ineffectual.

At this time, the court declines to impose affirmative obligations 
on defendants such as an order to address habitability violations or 
provide substitute housing. It is possible a court may reconsider those 
requests at the preliminary injunction hearing.

If the plaintiffs believe their health is in danger, they are free to 
seek substitute housing in the interim and seek any remedies that may 
be available regarding the cost thereof.”
Hon. Leslie G. Bottomly, TRO and OSC, Crisp et al. v. Knakal, et al, 
19CV28735 (July 3, 2019)(Attached). 

Investigation:
•Parties – LLC nutshell game, like a Russian doll
• ORS 90.100(23) “Landlord” means the owner, lessor or 

sublessor of the dwelling unit or the building or premises of 
which it is a part. “Landlord” includes a person who is 
authorized by the owner, lessor or sublessor to manage the 
premises or to enter into a rental agreement.
• ORS 90.100(24) “Landlord’s agent” means a person who has 

oral or written authority, either express or implied, to act for or 
on behalf of a landlord.
•Asset search – can they pay?
•Private investigator – hire one for asset search

•Evidence: 
•Witnesses, photos, documents, contractors, experts 
•Private investigator: hire to find witnesses, be a witness
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Investigate with a building scientist expert or 
contractor if possible.

•Qualified contractors can investigate and testify to 
what they see, touch and smell.

•Qualify them as an expert and they can testify to the 
ultimate question: Did the dwelling unit substantially 
lack one or more of the ORS 90.320 requirements?

•Consider getting a professional “mold test” if mold is 
an issue.  
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A building scientist or qualified contractor 
can obtain evidence and present it at trial.

Landlord’s neglect allowed moss to 
damage roofing.
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Damaged roofing allowed water 
leaks resulting in mold 
throughout the apartments below.

Proving a habitability violation:

• Getting proof requires INSPECTION & INVESTIGATION

• PROOF: Photos, Reports, Tests, Objects, Testimony, etc.

• Proof is no help unless it becomes admissible EVIDENCE

• Admitting evidence at trial requires a WITNESS & 
FOUNDATION

• So get an INSPECTION to gather PROOF with a competent 
WITNESS who can testify at trial and establish the 
foundation to admit EVIDENCE to prove the habitability 
violation.
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Get evidence – lots of photos! 
This photo shows patina of mold coating closet doors of 
children’s bedroom. Mold likely coated all of the interior of 
apartment. Mold resulted from excess moisture caused by 
leaking bathtub in upstairs apartment.

Clean and tidy children’s bedroom.
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But rats destroyed 
child’s bedding in the 

same bedroom.

Rats chewed through wall, landlord 
first attempted to seal hole with 

spray foam, then later with plywood. 
Neither was effective.
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Rats trapped by tenant.

Subsidized housing is subject to habitability compliance. 
Submit a FOIA or ROI to OHCS, Rural Development, 
HUD or public housing authority (PHA) for documents.
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Subsidized projects get inspected regularly but still 
may have abundant habitability violations. 

OHCS/RD/PHA inspection reports evidence this.
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Oregon Housing and Community Services 
conducts housing inspections of various 
publicly-funded housing projects:

• including: 
•Low-Income Housing Tax Credit (LIHTC)
• HOME Investment Partnership Program (HOME)
• Housing Trust Funds (HTF)
• Multifamily Tax-Exempt Revenue Bond Program 
(TEB)
• Project-based Section 8 housing
•Contact: https://www.oregon.gov/ohcs/compliance-
monitoring/pages/index.aspx
•https://www.oregon.gov/ohcs/compliance-
monitoring/Pages/health-safety-hud-project-
based.aspx 

HUD and Rural Development also inspect 
properties in which those agencies invested:

•HUD-subsidized projects may be subject to inspection both 
by HUD REAC staff and by OHCS staff: 
https://www.hud.gov/program_offices/public_indian_housi
ng/reac   

Contact:  https://www.hud.gov/states/oregon 
•Rural Development: RD staff conduct their own 
compliance monitoring.

https:/www.rd.usda.gov/files/356 0-2chapter09.pdf 
Contact: https://www.rd.usda.gov/contactpage/oregon-
contacts
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Housing Choice Voucher (Section 8): 
(subsidized tenancy in private or nonprofit housing)
•Housing Choice Voucher (HCV) program regulations at 
24 CFR Part 982 set forth basic Housing Quality 
Standards (HQS) that all units must meet before assistance 
can be paid on behalf of a family and at least annually 
throughout the term of the assisted tenancy. 
https://www.hud.gov/ program_offices/public 
_indian_housing/programs/hcv/hqs  
•Vouchers are administered by local Public Housing 
Authority (PHA) whose staff conducts HQS inspections. 
E.g. Home Forward (Portland) or other local county housing 
authority. 
•HQS inspection records are available with a tenant’s release. 

PHAs are public entities. Oregon Tort Claims Act 
applies to claims under the RLTA

Jenkins v. Portland Housing Authority, 260 Or App 26, 316 P3d 
369 (2013) (Claims arising under the ORLTA, including claims 
for a landlord’s failure to maintain as required by 90.320, are tort 
claims subject to the Oregon Tort Claims Act. As a consequence, 
claims against a public housing authority for 90.320 violations 
must be filed under the OTCA. In this case, tenant did not plead 
violations of the rental agreement, which would have potentially 
been contract claims, but instead pleaded violations of 90.320. 
Accordingly, the Court of Appeals held, because "landlords are 
subject to the habitability requirements in ORS 90.320(1) 
regardless of whether the parties manifest any intention of 
agreement to those terms" and "the duty is imposed by statute and 
is independent of the terms of a rental agreement," the housing 
authority’s duty to tenant arose from the ORLTA, and not from 
the rental agreement itself, and tenant’s claim was therefore 
subject to the OTCA.)
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Damages:
Reduced rental value damages

The proper measure of damages for the diminution 
of the fair market rental value is "the difference 
between the fair market rental value of the 
premises as measured by the rent reserved under 
the lease and the fair market rental value during the 
period of the breach." 
Lane v. Kelley, 57 Or App 197, 201, 643 P.2d 1375, rev 
den 293 Or 394, 650 P.2d 927 (1982)(testimony by tenant 
may be expressed “either in percentage or in dollars.” Id. 
at 200, 1376)

UCJI No. 70.09      TORT DAMAGES —DESTRUCTION OF 
OR DAMAGE TO PERSONAL PROPERTY

• If you find that the plaintiff is entitled to damages, you must determine 
the amount of damage to the plaintiff’s personal property, if any, caused 
by the defendant’s [fault / negligence]. 
• The measure of damages for partial [loss / destruction] caused to 
personal property is the difference between the fair market value of the 
property immediately before and immediately after the incident causing 
the partial [loss / destruction].
• [You may consider the cost of reasonable repairs as evidence of 
damages; however, if the cost of reasonable repairs is less than the 
difference in value, the plaintiff may still recover the difference in 
value.]
• If you find there is a total [loss / destruction] of personal property, the 
measure of damages is the fair market value of the property 
immediately before the incident causing the [loss / destruction].
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UCJI 70.08   TORT DAMAGES —
PERSONAL PROPERTY WHEN FAIR MARKET VALUE IS 
EITHER NONEXISTENT OR IS AN
INADEQUATE MEASURE OF DAMAGES

If you find that injury was caused to the plaintiff’s personal 
property through the defendant’s [fault / negligence], you must 
determine the amount of damages awardable to the plaintiff for 
those injuries. The measure of damages for injury to the personal 
property, if it has no fair market value or if the fair market value 
will not fully compensate the plaintiff for the injury, is the 
difference in the actual value of the property to the plaintiff 
immediately before and immediately after the occurrence causing 
the injury. The actual value of the property is to be ascertained 
from the evidence of value, but should not include any amount 
for the fanciful or sentimental value that the plaintiff may attach 
to the property.

Proof of causation

Causation may be proved by circumstantial evidence, 
expert testimony, or common knowledge. Trees v. 
Ordonez, 354 Or. 197, 220, 311 P.3d 848 (2013). 
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Appropriate damages:

ORS 90.125 (1) 
“The remedies provided by this chapter shall be so administered that 
an aggrieved party may recover appropriate damages. . . .”

Appropriate damages:

“We understand ‘actual damages’ or ‘damages’ to refer to 
compensation for tangible harm resulting from the 
statutory violation, though it need not be economic 
harm. The harm must be of a kind within the 
contemplation of the protective provision that was 
breached.” Brewer v. Erwin 287 Or 435, 448 (1979).
(emphasis added).
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Appropriate damages:

“ . . . acceptance of the risk of controversy need not 
preclude recovery of damages when tangible consequences 
such as physical illness, medical bills, inability to sleep, to 
eat or work in one's dwelling, separation of family members 
or similar disruptions of one's personal life result from the 
events or conditions that breach the standards of secure 
occupancy and essential services guaranteed by the act, 
rather than from the strain of preoccupation and vexation 
with the dispute itself.  If physical hardship and impairment 
can give rise to a claim for "actual damages" under the act, 
we see nothing to exclude such actual impairment 
because it is ‘psychological’ or 'emotional’ rather than 
physical.” Brewer v. Erwin, supra, at 449. (emphasis 
added).

Medicaid/Medicare
Notice of claim

•Personal injury? 
•Discrimination? Emotional distress?
•Medicare - http://go.cms.gov/cobro 
•Medicaid – DHS/OHA Personal Injury Lien 
•https://www.oregon.gov/DHS/BUSINESS-
SERVICES/OPAR/Pages/faq-pil.aspx
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Complaints and claims
•ORLTA – Landlord and Tenant 
•Habitability
•ORS 90.320; ORS 90.360
•Damages – reduced rental value, lost/damaged personal 
property, personal injury, and other “appropriate 
damages” including noneconomic damages

•Retaliation 
•ORS 90.385; 90.375 (2 months’ rent or twice actuals)

•Unlawful entry, ORS 90.322 (1 month’s rent or actuals)
•Ouster, ORS 90.375 (2 months’ rent or twice actuals)
•Constructive eviction?

•1 year statute of limitations: date of occurrence, ORS 12.125
•Attorney fees, costs ORS 90.255(for prevailing party) 
• No punitive damages

Complaints and claims
•UTPA – Unlawful Trade Practices
•608 laundry list: ORS 646.608(1) (72 subsections)
•Failure to Disclose Known Material Defect of Real 
Estate, Goods or Services, ORS 646.608(1)(t)
•False Representation of Characteristics, Uses, or Qualities 
of Real Estate, Goods or Services, ORS 646.608(1)(e)
•False or Misleading Representations of Fact Concerning 
the Reasons for Price Reductions of Real Estate, Goods or 
Services , ORS 646.608(l)(j)
•1 year statute of limitations: date of discovery, ORS 
646.638(6)
•Attorney fees (for prevailing plaintiff)
•Punitive damages
•No emotional distress



Chapter 3—Habitability Law

 3–40The Law of Landlords and Tenants

Complaints and claims
•Negligence
•Negligent maintenance,
•Negligent supervision, 
•Negligent misrepresentation, etc.
• Special relationship/common law standard of care, 

“reasonable person.”
• Damages 
•All those under ORS 90.320 and
•Emotional distress – actual injury?
•Punitive damages

•Two year statute of limitations: 
•date of discovery but within 10 years: 
•ORS 12.110(1), ORS 12.115

See Waldner v. Stephens, 345 Or 526, 542-43, 200 P3d 556 (2008)

Complaints and claims

•Negligence per se
•Statutory tort: ORS 90.320 sets the standard 
•Habitability only!
•ORS 90.320 and relevant case law applies

• Special relationship/statutory standard of care
• Damages 
•All those under ORS 90.320 and
•Emotional distress
•Punitive damages

•Two year statute of limitations: 
•date of discovery but within 10 years: 
•ORS 12.110(1), ORS 12.115
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UCJI 21.01 COMPARATIVE NEGLIGENCE

• The law provides for comparative [fault / negligence]. This 
means that you are to determine each party’s [fault / 
negligence], if any. You will have one verdict form, which I will 
explain to you.

____________________
• COMMENT: ORS 31.600. This instruction is drafted for 

use with a special verdict form that should be read to the jury.

UCJI 21.02 COMPARATIVE FAULT/NEGLIGENCE
• The plaintiff and the defendant have each alleged that the damage 

was caused by the other’s [fault / negligence]. If you find that both 
the defendant and the plaintiff were [at fault / negligent] and that 
their [fault / negligence] caused the alleged damage, then you must 
compare the [fault / negligence] of the plaintiff to the [fault / 
negligence] of the defendant.
• In making this comparison, you must measure the percentage of 

[fault / negligence] of each and not the percentage of damage caused 
by each.
• The comparison of [fault / negligence] must be expressed in 

terms of percentages that total 100 percent. If the plaintiff’s [fault / 
negligence] is more than 50 percent, then your verdict is for the 
defendant. On the other hand, if the plaintiff’s [fault / negligence] is 
50 percent or less, then your verdict is for the plaintiff.
• Do not reduce the amount of the plaintiff’s damages, if any, as a 

result of your comparison. I will reduce the amount of your verdict 
by the percentage of the plaintiff’s [fault / negligence], if any.
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Complaints and claims

•Fraud 
•Deceit, false or misleading representation 
•Failure to disclose known material defect, etc.
•Two year statute of limitations: ORS 12.110(1)

•Conversion: 
•Two year statute of limitations: ORS 12.110(1)

Complaints and claims
•Fair housing claims (state and federal)
•Discrimination: ORS 659A.421 (race, color, religion, sex, 

sexual orientation, national origin, marital status, familial 
status or source of income); 42 U.S.C. § 3604 et seq. (race, 
color, religion, sex, familial status, or national origin, 
disability); 
•Discrimination: disability, denial of reasonable 

accommodation ORS 659A.145(2); 42 U.S.C. § 3604; 
•Not for repairs generally but for special type repairs 

(remediation necessary due to tenant’s disability) 
•Discrimination: “coerce, intimidate, threaten or interfere with” 

42 U.S.C. § 3617; ORS 659A.145(2);ORS 659A.421(2)
•Two year statute of limitations
•Attorney fees, ORS 659A.885(1); and 42 USC § 3613, (for 

prevailing plaintiff)
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Discovery:
•Reports, inspections, tests re condition premises
•Billings, invoices re all repairs (labor and materials)
•Written complaints/repair requests by tenants
•Code inspections, violation notices
•HQS/HUD/RD/OHCS inspection reports
•Witnesses:
•Documents re prior tenants, other current tenants
•Documents re employees/agents/maintenance staff

• Personnel/training manuals:
• rental management, maintenance, repairs, complaints
• landlord and tenant law, fair housing law

• Insurance policy 
•Contracts building management/building owner
• Funding: federal financial assistance? Section 504 Rehab Act?

Discrimination claim 
recovery?

•Does client have an unlawful discrimination claim? 
•Damages awards, settlements are taxable income, 
• Including attorney fees in settlements

• But Section 62(e) of the Internal Revenue Code, 26 U.S. 
Code § 62(a)(20)  Adjusted gross income defined
•Excludes from taxable income attorney fees in claims of 

“unlawful discrimination”: housing discrimination, 
employment discrimination, ADA discrimination, etc. 

• Provide client an explanatory letter addressed to tax 
preparer. 
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Verdict form
We, the jury, being duly empaneled and sworn, render our verdict as follows: 
Question No. 1:  Did the landlord fail to maintain the dwelling unit in
a habitable condition in one or more of the ways alleged by tenants?
Yes___   No___

(a) If your answer to this question is 'Yes,' answer Question No. 2. 
(b) If your answer to this question is 'No,' STOP, and have the presiding   
juror sign and date the verdict form.

Question No. 2:  Did the landlord either know or should have known of the 
habitability condition? Yes___ No___
(a) If your answer to this question is 'Yes,' answer Question No. 3. 
(b) If your answer to this question is 'No,' STOP, and have the presiding juror 
sign and date the verdict form.
Question No. 3: What is the amount of damages that Plaintiffs X and Y are 
entitled to recover? $________ (not to exceed $7,110.00). 
Now have the presiding juror sign and date the verdict form.

Attorney fees
•ORS 90.255
•Detailed time keeping, no block billing.
•ORCP 68
•ORCP 68C(4)(a) Filing and serving not later than

14 days after entry of a judgment.
•UTCR Form 5.080
•ORS 20.075, Factors to be considered by court in 
awarding attorney fees
•Barbara Parmenter Living Trust v. Lemon, 

345 Or 334, 341 (2008). 
•Oregon State Bar Economic Survey
•https://www.osbar.org/_docs/resources/Econsurveys/
17EconomicSurvey.pdf
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“If you think you are 
too small to make a 
difference, 
try sleeping with a 
mosquito.”

The Dalai Lama 

(503) 224-4086 or 1-800-228-6958
www.oregonrentersrights.org 

www.oregonlawhelp.org



IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR THE COUNTY OF MULTNOMAH 
1021 SW Fourth Avenue Portland Oregon 97204 
Case No: 19CV28735 
Gary Crisp; Desiree White 
Plaintiff 
v. 
Edward Knakal, Jr; Knakal Family Limited Partnership 
Defendant 
Order Granting in Part Plaintiff’s Motion for Temporary Restraining Order 
On July 3, 2019 a hearing was held on plaintiff’s motion for a temporary restraining order ("TRO") 
and order to show cause in the above matter. Plaintiffs were represented by Legal Aid Services 
of Oregon, Garrett Wright. Defendants appeared and were represented by Aaron Matusick. 
Plaintiff’s complaint, filed on June 28, 2019 asserts habitability and retaliation claims under 
Oregon's Residential Landlord Tenant Act ORS 90.320 et seq ("ORLTA"), among other consumer 
and tort claims. The Complaint, among other allegations and in very brief summary, alleges a 
number of very serious habitability violations, including defective plumbing resulting in feces 
contamination of the residential unit, and retaliation by defendants, who allegedly served an 
expedited eviction notice on plaintiffs shortly after plaintiffs contacted the City of Portland 
Bureau of Development Services ("BOS") to request inspection of the unit, which resulted in a 
notice of violations. 
Plaintiffs' motion seeks the following, among other things and in summary: (1) a TRO requiring 
defendants to fix the enumerated habitability violations; (2) a TRO requiring defendants to pay 
for substitute housing in the interim; (3) a TRO directing defendants to refrain from further 
retaliation including ceasing any attempts to terminate plaintiffs' tenancy; (4) an order to show 
cause why a preliminary injunction should not issue; and (5) waiver of the bond required 
pursuant to ORCP 82(A). 
ORCP 79(8)(1) states that a TRO may be allowed: 
(a) when it appears that a party is entitled to relief demanded in a pleading, and such relief, 
or any part thereof, consists of restraining the commission or continuance of some act, the 
commission or continuance of which during the litigation would produce injury to the party 
seeking the relief; or 
(b) When it appears that the party against whom a judgment is sought is doing or threatens, 
or is about to do, or is procuring or suffering to be done, some act in violation of the rights of a 
party seeking judgment concerning the subject matter of the action , and tending to render the 
judgment ineffectual. 
In addition, the ORLTA expressly allows a party to seek injunctive relief to enforce its terms. ORS 
90.360 (2).  
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Counsel for plaintiffs certified that advance notification was provided to defendants' counsel on 
July 2, 2019 of his intention to present this motion at ex parte on July 3, 2019. Thus the advance 
notice requirement for a TRO has been met. 
In deciding whether to exercise its discretion in issuing a TRO, the court, is to consider" . . . 
balancing conveniences, in affording protection against needless injury, in preserving the subject 
matter of the suit, and not infrequently in preserving the status quo." State ex rel. Pac. Tel. & Tel. 
Co. v. Duncan, 191 Or 475, 500, 230 P2d 773, 784 (1951). "(T]he essential conditions for granting 
such temporary injunctive relief are that the complaint allege facts which appear to be sufficient 
to constitute a cause of action for injunction, and that on the entire showing from both sides it 
appear, in view of all the circumstances, that the injunction is reasonably necessary to protect 
the legal rights of the plaintiff pending the litigation ***." State ex rel. Tidewater Shaver Barge 
Lines v. Dobson, 195 Or 533, 580-81, 245 P2d 903, 924-25 (1952) (quoting 28 Am. Jur. Injunctions, 
207, § 14).B(2). 
Having considered the submissions of the parties, the argument of counsel, and testimony 
presented at the hearing, the Court hereby finds that it appears that plaintiffs are entitled to 
relief demanded in the Complaint with respect to retaliation and habitability violations under the 
ORLTA, and such relief, consists of restraining the commission or continuance of some act, the 
commission or continuance of which during the litigation would produce injury to the party 
seeking the relief. In addition, I find that it appears that defendants are doing or threatening to 
do or are about to engage in retaliation against plaintiffs in violation of the ORLTA which would 
render a judgment in this case ineffectual. 
At this time, the court declines to impose affirmative obligations on defendants such as an order 
to address habitability violations or provide substitute housing. It is possible a court may 
reconsider those requests at the preliminary injunction hearing. If the plaintiffs believe their 
health is in danger, they are free to seek substitute housing in the interim and seek any remedies 
that may be available regarding the cost thereof. 
Therefore, a TRO shall issue as set forth herein. 
It is HEREBY ORDERED: 
INJUNCTIVE RELIEF: 
1) Defendants shall refrain from retaliation against plaintiffs in violation of ORLTA, including 
specifically, until a court rules on any motion for Preliminary Injunction or for modification of this 
TRO, defendants shall not pursue any eviction action pursuant to ORS 90.396. This order does 
not prohibit other lawful non-retaliatory eviction processes that may be available to defendants. 
2) Defendants shall refrain from any action that exacerbates any existing habitability 
violations at the property that is the subject of this action. 
3) Pursuant to the agreement of the parties in court, plaintiffs and defendants shall 
reasonably cooperate in allowing repairs to be made by qualified  

individuals subject to supervision by a licensed general contractor upon 24 hour notice to enter. 
This order is binding upon defendants, their officers, agents, servants, employees, and attorneys, 
and upon those persons in active concert or participation with any of them who receive actual 
notice of the order by personal service or otherwise. 
ORDER TO SHOW CAUSE 
Defendants are hereby ordered to appear and show cause why a preliminary injunction should 
not be issued. The parties shall appear at presiding court call on July 25, 2019 at 9:00 AM to 
receive assignment for a hearing the· following day (July 26, 2019) before the judge assigned by 
presiding court, on plaintiffs motion to show cause why a preliminary injunctions should not be 
issued. This order is effective on defendants upon the time of service. 
The court hereby waives the bond requirement pending the court's decision on any motion for a 
Preliminary Injunction. 
Date: 7/3/19 
Leslie G. Bottomly, Circuit Court Judge 
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Fair Housing and Disability
October 16, 2020

Shyle Ruder, Education and Outreach Director

503-223-8197  Ext. 113 or sruder@fhco.org

www.fhco.org ©2020
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Learning Objectives

• Understand fair housing basics

• Review fair housing rights for people 
living with disabilities 

• Discuss assistance animals
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Fair Housing Laws

• Civil rights laws 
promoting “equal access” 
to housing

• Makes it illegal for 
housing providers to 
discriminate against 
certain groups

• Different than landlord-
tenant law

Federal Protected Classes
• Race
• Color
• National Origin
• Religion
• Gender
• Familial Status 

(families with 
children)

• Disability
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Oregon Protected Classes

• Marital Status

• Source of Income
– TANF, SSD, SSI
– Section 8
– Agency rent payments

• Sexual Orientation/Gender 
Identity

• Domestic Violence survivors

Who Must Comply?
• Owners/Landlords
• Property managers
• Maintenance Staff
• Homeowners’ Assns.
• Real Estate Agents
• Mortgage Lenders  &   

Financial Institutions
• Insurers
• Neighbors
• Jurisdictions
• Advertising media
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Fair Housing Laws Apply to Dwellings

• Houses 

• Apartments (regardless of the # of units)

• Condos and floating homes

• Mobile homes

• Retirement housing, assisted living, etc.

• Nonprofit housing and shelters

• Possibly motel rooms

It is legal for a landlord to treat 
some applicants differently…

Applicants with problem histories:

• Rental references

• Criminal backgrounds

• Credit histories

• Insufficient incomes

Should have consistent criteria and 
procedures and should review 
applications in chronological order.

If landlords make exceptions to their to 
criteria, it is advisable have a clear policy 
that outlines why. (ex. Rent Well Graduate) 
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It is Legal for a landlord to treat 
some tenants differently…

Residents who violate their rental 
agreement:

• Don’t pay their rent on time

• Disturb the neighbors

• Damage the property

• Use illegal drugs

Again, landlords need to have consistent 
rules and procedures!  

Possible Signs of Fair Housing 
Discrimination: “Red Flags” 

• Refusing to rent, sell, or finance
• Giving out false or inconsistent information 
• Discriminatory advertising
• Applying different policies, rules, and procedures
• Discriminating against residents with protected 

class guests 
• Harassing, intimidating, threatening, or coercing 

(Sexual or neighbor on neighbor harassment) 
• Retaliation, termination notices, evictions 
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Housing Discrimination 
in Oregon

• Disabilities are 
the most 
prevalent by 
nearly 50%

• Race, National 
Origin, and 
Familial Status 
15-20%

Disabilities
• Definition: Any 

physical or mental 
condition that 
substantially impairs 
a major life activity
– Walking
– Seeing
– Hearing
– Breathing
– Thinking
– Caring for oneself
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The Protected Class of Disability 
Includes:

• Ongoing chronic medical conditions 
– (ex. MS, Cerebral Palsy, Schizophrenia, 

Autism, Seizure Disorder, Asthma, PTSD, 
ADD, Depression, Anxiety)

• Addiction to alcohol and drugs (not 
current users of illegal drugs)

• Includes history of a disability 

Note: 
• A housing provider can’t discriminate 

based on disability 
• The applicant or tenant must be able 

to follow the rental agreement

Disability is Different from the 
Other Protected Classes

A landlord may need to provide something 
extra/remove a barrier that would prevent the 

person from living there

Reasonable Modification: A 
physical change to a unit 
(ramp, grab bars in shower, 
adapted bathrooms or 
kitchens) 

Reasonable Accommodation: 
An exception to a standard 
policy, practice, or procedure  



Chapter 4—Presentation Slides: Fair Housing and Disability

 4–8The Law of Landlords and Tenants

The RA Request…
Can occur at any time

– Application process
– While residing in the unit
– After receiving notice

There is no limit on the number of
accommodations a resident can request  

Each request is evaluated on its own merits

Must be related to the disability

RA Requests During 
Application

At application, a person needs to demonstrate 
what has changed

Barrier What has changed  verification

An applicant can ask for a RA related to: 
• Rental history

– Ex. Eviction related to addiction
• Credit history

– Ex. Poor credit history related to disability
• Criminal history

– Ex. Assault charge related to previously undiagnosed mental 
health issue
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RA and Criminal History
Rental barriers that may be related to disability:

• Note
– Demonstrate or verify what has shifted or changed
– Provide verification
– The applicant still needs to be able meet requirements of the 

rental agreement 

Addiction Mental Health Developmental 
Disability

Public intoxication
Assault
Public indecency
Resisting arrest
Theft/burglary
Possession (drug)
Forgery/identity theft

Disorderly conduct
Offensive littering
Trespass
Theft
Assault
Possession (self-
medicating) 
Stalking

Unwitting accomplice in 
a crime due to 
vulnerability 

A resident can request a Reasonable 
Accommodation during tenancy if it’s needed 
to stay stable in housing

Examples: 
• Reminder to pay rent for someone with a disability 

that affects memory
• Reserved parking space
• Live-in caregiver
• Assistance animals for depression

– We will talk more about assistance animals later

RA Requests During Tenancy
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A resident can request a 
Reasonable accommodation 
after receiving an eviction 
or termination notice

Examples: 
• Noise
• Harassment
• Hoarding 

RA Requests and
Termination or Eviction

Requesting a RA/RM

• Initiated by applicant or 
resident
– Best if done in writing 

(paper trail)
– Identify request as a 

Reasonable 
Accommodation or 
Modification and state it is 
related to disability

– Bring verification letters
– Advocate can  help create a 

plan or role play
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Verification
• Verifiers of disability must be a 

“qualified individual” 
– Can include and is not limited to doctor, nurse, 

PA, NP, counselor, psychiatrist, psychologist, 
drug and alcohol counselor, therapist, social 
worker, sponsor, pastor, etc.

• Verifier does not have to disclose the 
type of disability or the “physical 
benefits” of the RA or RM
– They need to state the RA or RM for equal 

access and/or enjoyment of housing
– Verification must help establish connection 

between RA or RM and disability  

Verification
• Examples of documents that may verify 

disability can include and are not limited 
to: 
– Letter from a “qualified individual”
– Graduation certificate from a D&A program
– At application: documentation showing a change in 

behavior that was related to disability
– Housing provider can’t require someone to use 

their RA/RM form 

• Verification can be delivered via: 
– Mail, email, or fax
– Can come from tenant or applicant or directly from 

provider
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All requests must be considered, but 
the request must be reasonable….

Reasonable doesn’t mean second 
guessing the resident’s doctor or 
therapist

It has to do with the impact on the 
housing provider

All requests must be considered, 
but request must be reasonable….

• Not too costly

• Not an  undue 
burden

• Part of the 
housing 
provider’s job 
description
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Not a Direct Threat to
Residents of the Property

Not a Direct Threat to
Residents of the Property
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Not a Direct Threat to
Residents of the Property

A Hsg Provider Should:
• Only ask questions related to screening criteria 

and/or rental agreement not the disability 

• Keep information about someone’s disability 
confidential

• Expect verification for RA/RM unless the disability is 
evident

• Expect the applicant or tenant to show the 
connection between the disability and RA/RM, and 
that it is needed for equal access and/or enjoyment 
of the unit

• Work with a tenant to find a reasonable alternative if 
denying a request
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A Hsg Provider Should Not
• Ask questions about the nature of the 

disability 

• Share information about a resident’s 
disability with other residents

• Require a tenant or applicant to be examined 
by the HP’s medical or mental health provider 
(or charge applicant or tenant for this)

• Require that a verifier report the RA/RM is 
necessary to live independently 

• Charge deposits for scooters, wheelchairs, 
caregivers, assistance animals, etc. 

Animals Can Assist in Many Ways

• Sight
• Hearing
• Balance
• Fetching things
• Blood sugar levels
• Seizures
• Migraines
• Anxiety
• Depression
• Lowering blood pressure
• Regulating heart rates
• Autism
• ADD/ADHD
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More on Assistance Animals…

• In housing “assistance animal” is the 
correct term

• Assistance animals can be trained 
service animals, companion animals, 
emotional support animals, etc.

• Can ask for a RA for assistance animal at 
any time (during application or after 
being approved) 

• May be more than one animal

• Vaccinations, licensing

• Weight and breed restrictions

Breed Restrictions in Insurance Policies

• May create an undue hardship

• Need to show:

 Evidence that you forwarded the accommodation 
request to the insurer and the insurer refused to 
make the request

 Evidence that you sought and were unable to find 
an alternate insurance policy that would allow the 
animal

32
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Resources
1. Joint Statement of the Department of Housing and 

Urban Development and the Department of Justice: 
Reasonable Accommodations under the Fair Housing 
Act

2. Statement of the Department of Housing and Urban 
Development: Service Animals and Assistance Animals 
for People with Disabilities in Housing and HUD-funded 
Programs

3. Statement for the Department of Housing and Urban 
Development: Assessing a Person’s Request to Have 
an Animal as a Reasonable Accommodation Under the 
Fair Housing Act; Issued Jan 2020

33

For More Information
Housing Providers: 

(800) 424-3247 Ext. 5

Renters and Advocates: 
Fri 9:00 a.m. to noon
(800) 424 - 3247 x 2

information@fhco.org

www.fhco.org (contact tab at top of page)
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Tenant Be Gone?

IS IT POSSIBLE AND HOW?

TYPES OF TERMINATIONS ALLOWED

▪ 72 HOUR- NONPAYMENT OF RENT

▪ 14/30 DAY- FOR CAUSE 

▪ NO CAUSE

▪ 24 HOUR- EXTREME AND OUTRAGEOUS

▪ DRUG/ALCOHOL HOUSING

▪ 24 HOUR- UNAUTHORIZED OCCUPANTS

▪ 10 DAY PET VIOLATION
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PROPER SERVICE ORS 90.155

• TYPES OF SERVICE ALLOWED:

1. PERSONAL 

2. FIRST CLASS U.S. MAIL

3. NAIL AND MAIL

72 HOUR- NONPAYMENT OF RENT
ORS 90.394

• RENT ONLY

• PARTIAL PAYMENTS ?

• LATE FEES ?

• TIMELY? 

• PROPER TERMINATION LANGUAGE?
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14/30 DAY- FOR CAUSE TERMINATION
ORS 90.392

• MATERIAL BREACH

• SPECIFICITY

• CURE?

• TERMINATION DATE

• 10 DAY NO CURE NOTICE FOR REPEAT VIOLATION

NO CAUSE TERMINATION ORS 90.427

• LOCATION OF PROPERTY

• MONTH TO MONTH OR FIXED TERM?

• FIRST YEAR OF TENANCY?

• AFTER FIRST  YEAR OF OCCUPANCY= QLR REQUIRED
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NO CAUSE TERMINATION CONTINUED
ORS 90.427

• IF  TERMINATING FOR QLR= MUST GIVE PROPER TIME AND STATE 

REASON WITH FACTS

• A FIXED TERM TENANCY WILL NOT CONVERT OR RENEW IF THE 

LANDLORD COMPLIES WITH SECTION ORS 90.427(7)= 3 STRIKES

24 HOUR TERMINATION ORS 90.396

• OUTRAGEOUS AND EXTREME CONDUCT

• SERIOUS THREATS OR SUBSTANTIAL DAMAGE

• THE TENANT, PETS AND GUESTS ARE INCLUDED

• MUST INCLUDE A TERMINATION DATE
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24 HOUR- UNAUTHORIZED OCCUPANT
ORS 90.403

• ORIGINAL TENANT VACATED WITH WRITTEN LEASE

• WRITTEN LEASE PROHIBITED SUBLET OR OTHER OCCUPANTS

• LANDLORD HASN’T KNOWINGLY ACCEPTED RENT FROM OCCUPANT

• MUST SPECIFY THE CAUSE

• TERMINATION DATE AND TIME= AT LEAST 24 HOURS

MANUFACTURED HOME PARKS AND FLOATING HOMES
ORS 90.630 AND 90.632

• DIFFERENT SECTION OF LAW

• APPLIES TO MANUFACTURED HOME PARKS AND FLOATING HOMES

• DIFFERENT TIMELINES AND REQUIREMENTS 
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WAIVER ORS 90.412, 90.414 AND 90.417

• DANGER
• ACCEPTANCE OF RENT WITH KNOWLEDGE OF THE BREACH

• PARTIAL PAYMENTS

• PAYMENTS ACCEPTED BEYOND TERMINATION DATE

• CERTAIN PAYMENTS ARE OK
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FFOORRCCIIBBLLEE  EENNTTRRYY  AANNDD  WWRROONNGGFFUULL  
DDEETTAAIINNEERR  LLIITTIIGGAATTIIOONN

Anna S. McCormack, Warren Allen LLP
David Lawrence, Attorney at Law

Oregon State Bar / Consumer Law Section
October 16, 2020

Prerequisite
to Litigation

Tenancy Has Terminated Pursuant to Valid, 
Properly Served Notice of Termination
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Summons
(Statutory Form) Page 1 

• ORS 105.113:  Summons “must be in substantially the following form”

• Form available on court websites, in person 

• First appearance date inserted by Plaintiff’s attorney or clerk; varies by 
county

• ORS 105.135(2): First appearance “seven days after the judicial day next 
following payment of filing fees,” but can be set out an additional seven 
days if no judge is available

Summons
(Statutory Form) Page 2 

• HB 2530 (effective date January 1, 2020)

• Requires specified disclosures regarding veteran’s services resources
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Complaint
(Statutory Form) Page 1 

• ORS 105. 124: Complaint “must be in substantially the following form”

• Form available on court websites, in person

• ORS 105.128(4): FED “shall be brought in the name of the person entitled 
to possession as plaintiff.”

• ORS 105.124(3): Must attach copy of the notice relied upon

Complaint
(Statutory Form) Page 2 

• Check the box corresponding to the notice forming basis of FED

• Other notice/No notice choice is rarely correct
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First 
Appearance: 5 
Potential 
Outcomes

1. Neither party appears: Case dismissed 
2. Landlord fails to appear:  Case dismissed 
3. Tenant fails to appear: Landlord obtains 

default judgment (*SCRA)
4. Both parties appear: Settlement 

negotiations
a. Successful:  Stipulated Agreement
b. Unsuccessful: Case set for trial 

Tenant must file Answer same day
Trial 7-15 days later

Stipulated 
Agreements

Vast majority of cases settle at 
first appearance

Stipulated Agreements are 
enforceable

So long as tenants comply, FED 
ultimately dismissed
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Stipulated 
Agreement Basics

Most courts provide form

• 6-month limit on future performance 
• 6-month limit on payment plans for past 

due amounts
• Future rent limitation: 3 rental periods 

following entry 
• Attorney fees and costs can be included 

Minimal restrictions on content

• Vacate Date
• Pay & Stay

Two most common:

Enforcement of Stipulated Agreements

1. Landlord files Declaration of Noncompliance
2. Court issues Judgment & Notice of Restitution
3. NOR served on Tenant along with form to request hearing

a. Noncompliance hearing if Tenant timely requests
• Evidentiary, but extremely narrow issues for judge

b. If no hearing timely requested, Landlord entitled to Writ
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The FED Process
 LLaannddlloorrdd  FFiilleedd  FFEEDD
 FFiirrsstt  AAppppeeaarraannccee  
 TTeennaanntt  AAppppeeaarreedd
 NNoo  SSeettttlleemmeenntt
 TTeennaanntt  FFiilleedd  AAnnsswweerr

 DDeeffeennsseess
 CCoouunntteerrccllaaiimmss

FED Trials

• 7-15 days after First Appearance
• Typically little to no discovery
• Bench or jury
• FED trials are real trials
• Multiple prevailing parties possible
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If Landlord Prevails
at Trial . . . 

Judgment for Possession, fees & costs

• Issued by court clerk 
• Specifies vacate date 4 days after service 

(usually about 6 days after issuance)
• Served on Tenant by Sheriff/process server

Notice of Restitution

• Landlord can obtain from court clerk once NOR 
vacate date passes

• Conveyed to Sheriff, who schedules lockout

Writ of Execution

If Tenant 
Prevails at 
Trial . . . 

• Judgment of Dismissal on Landlord’s claim for 
possession, fees and costs

(Tenant retains possession)

• Potential Money Award on counterclaim(s)
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THANK YOU
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Litigation Strategies and 
Affirmative Claims/

Mass and Class Actions
By 

Michael Fuller, Kevin Mehrens & Kelly D. Jones

 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda
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 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda

“Should I bring this case 
as a class action?”
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In class actions, ORCP 32 A requires:

(1) Numerous class members
(2) Common questions of law or fact
(3) Typical claims or defenses, and 
(4) Adequate parties

Pleadings

ORCP 32 H requires 
a 30-day notice before 

commencing an action for damages.

Pleadings
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“Which potential 
defendants should I sue?”

ORS 90.100(23) defines “landlord” as:

“the owner, lessor or sublessor of the dwelling unit or the building or
premises of which it is a part. ‘Landlord’ includes a person who is
authorized by the owner, lessor or sublessor to manage the premises or
to enter into a rental agreement.”

Pleadings
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Under Oregon negligence law, “unless the parties invoke a status, a relationship, 
or a particular standard of conduct that creates, defines, or limits the 
defendant’s duty, the issue of liability for harm actually resulting from 
defendant’s conduct properly depends on whether that conduct unreasonably 
created a foreseeable risk to a protected interest of the kind of harm that befell 
the plaintiff.” 

Fazzolari v. Portland Sch. Dist. No. 1J, 303 Or 1, 17 (1987)

If “the plaintiff invokes a special status, relationship, or standard of conduct, 
then that relationship may ‘create,’ ‘define,’ or ‘limit’ the defendant’s ‘duty’ to 
the plaintiff.” 

Or. Steel Mills, Inc. v. Coopers & Lybrand, LLP, 336 Or 329, 341 (2004)

Pleadings

Land owners are in a “special relationship” with visitors and the duties 
owed to invitees are different from the general duty owed under 
common-law negligence.

Rex v. Albertson’s, Inc., 102 Or App 178, 180-81, rev den, 310 Or 422 
(1990) 

In general, possessors of land must “make their property reasonably 
safe for their invitees.” 

Hughes v. Wilson, 345 Or 491, 497 (2008)

Pleadings
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“Should I bring
a mass action?”
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 Potential Conflicts
 Actual Conflicts
 Case Management Issues
 Settlement and Trial Issues
 Tax and Benefit Issues
 Confidentiality Issues
 Death of a Plaintiff

Multiple Plaintiffs

 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda
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 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda

“How can I best advocate 
for my client?”
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A lawyer … may state:

(1) the claim, offense or defense involved and, except when 
prohibited by law, the identity of the persons involved; 

(2) information contained in a public record; 
(3) that an investigation of a matter is in progress;
(4) the scheduling or result of any step in litigation; 
(5) a request for assistance in obtaining evidence and 

information necessary thereto; 
(6) a warning of danger concerning the behavior of a person 

involved, when there is reason to believe that there exists 
the likelihood of substantial harm to an individual or to 
the public interest;

ORPC 3.6 – Trial Publicity

Imbed Reporters
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Rallies
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Union Involvement

Rent Strikes
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Engage Allies

Protests
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 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda

 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda
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“How can I create leverage 
using insurance?”

 Consider whether to plead into coverage

 Some insurance policies cover moisture 
control but not mold

 Some insurance policies cover negligence
but not intentional torts

 Many insurance policies do not cover 
punitive damages

Insurance Considerations
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“Under Oregon law, an insurer owes a duty of care to its 
insured that includes a duty to make reasonable efforts to 
settle claims in order to avoid exposing the insured to 
liability in excess of policy limits.”

Goddard v Farmers Ins. Co., 202 Or App 79, 85 (2005)

Insurance Considerations

 ORCP 36 B(2)(a) requires parties to produce 
insurance documents upon request “as soon 
as practicable following the filing of the 
complaint”

 Hire coverage counsel to review all 
insurance documents, draft letter to file, 
share with opposing parties through counsel 
and with insurance adjusters

 Hire ethics counsel to review all 
insurance documents, draft letter to file, 
share with opposing parties through counsel
and with insurance adjusters

Insurance Considerations
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After reviewing all insurance documents, a 
plaintiff may create leverage amending the 
complaint to conform to the evidence by:

1. Amending named defendants
2. Amending claim types
3. Amending claim amounts
4. Amending settlement offers

Insurance Considerations

 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda
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 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda

“What should I request 
in discovery?”
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Discovery Plan
 Serve requests for documents and an 

inspection and proposed deposition 
notices with the summons and 
complaint

 Take video recorded organizational 
depositions and witness depositions as 
soon as possible

 File a motion to compel cooperation if 
defendants do not promptly produce 
documents and schedule depositions

Confirm the Rules of the Road

Q – Would you tend to agree with me that a landlord should always maintain 
common areas in a safe condition, no matter what the cost?

Q – Would you tend to agree with me that a landlord should always regularly 
inspect common areas to make sure the common areas are in a safe condition?

Q – Would you tend to agree with me that a landlord should always promptly 
respond to a safety complaint about a common area made by a tenant?
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Focus on Policies and Procedures

Q – Would you tend to agree with me that a landlord should always maintain 
policies and procedures to make sure common areas are in a safe condition?

Q – Would you tend to agree with me that a landlord should always train its 
employees about the landlord’s policies and procedures to make sure 
common areas are in a safe condition?

Q – Please explain to the jury what written policies or procedures, if any, your 
corporation has to make sure common areas are in a safe condition?

Get Sound Bites for Opening Statement
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 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda

 Litigation Strategies / Mass Actions / Class Actions
o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED, IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda
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Utilities for Common Areas
o A tenant CAN be required to pay utilities that directly benefit 

other tenants or the landlord
o Landlord must disclose up front
o Remedy for failure to disclose—twice the actual damages or 

one month’s rent, whichever is higher

Utility Billing—ORS 90.315

Utilities Charged to the Landlord by the Utility Company
o Is the utility for the common areas or for the tenant’s 

dwelling unit?
o Is the tenant’s dwelling unit separately metered?
o What apportionment method is the landlord using?
o Who is doing the billing to the tenant?
o How is the tenant receiving a bill for the utility?

Utility Billing—ORS 90.315
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What does the Landlord  have to do?

Disclose, Disclose, Disclose!
o What utilities are the tenant responsible for?
o Common area charges must be “described in the written 

rental agreement separately and distinctly….”
o What billing method is the utility company using
o What apportionment method is the landlord using?

Utility Billing—ORS 90.315

What does the Landlord  have to do?

Bill the tenant within 30 days
 Include either;

o A copy of the statement from the utility company, or;
o A statement that the tenant can get a copy of the utility bill

 Separately and distinctly the amount of rent from a utility 
charge

Cannot bill the tenant more than was billed to landlord

Utility Billing—ORS 90.315
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Remedies—ORS 90.315(4)(f)

“If a landlord fails to comply with paragraph (a), (b), (c) or 
(d) of this subsection, the tenant may recover from the 
landlord an amount equal to one month’s periodic rent or 
twice the amount wrongfully charged to the tenant, 
whichever is greater.”

Utility Billing—ORS 90.315

What’s a holding deposit?
o Used to secure execution of the rental agreement
o Only can be charged AFTER accepting an application

What does the landlord have to do?
o Written statement of;

o The amount of the deposit
o Method for refunding or applying the deposit

o Apply the deposit to first month’s rent or refund

Remedy—amount of the deposit charged plus $150

Holding Deposits—ORS 90.297



Chapter 7—Presentation Slides: Litigation Strategies and Affirmative Claims/Mass and Class Actions

 7–26The Law of Landlords and Tenants

 Litigation Strategies / Mass Actions / Class Actions
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o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
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 Security deposit accounting—ORS 90.300
Tenant union retaliation—ORS 90.385
Habitability claims—ORS 90.320
Tenant abandoned property—ORS 90.425

Individual Claims

“In any action on a rental agreement or arising under 
this chapter, reasonable attorney fees at trial and on 
appeal may be awarded to the prevailing party together 
with costs and necessary disbursements, 
notwithstanding any agreement to the contrary.”

Attorney Fees—ORS 90.297
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 Duty/standard of care
o If “the plaintiff invokes a special status, relationship, or standard of

conduct, then that relationship may ‘create,’ ‘define,’ or ‘limit’ the
defendant’s ‘duty’ to the plaintiff.” Or. Steel Mills, Inc. v. Coopers &
Lybrand, LLP, 336 Or 329, 341 (2004).

 Physical injury
o “[T]he landlord-tenant relationship imposes on a landlord an

affirmative duty to take reasonable steps to warn or otherwise
protect a tenant from 'foreseeable unreasonable risks of physical
harm' posed by another tenant, whether on or off the premises”).
Miller v. Tabor W. Inv. Co., Ltd. Liab. Co., 223 Or. App. 700, 710
(2008).

o “[A] landlord has a common-law duty to take reasonable steps to
protect tenants in the property's common areas from reasonably
foreseeable criminal acts by third persons”). McPherson v. State ex
rel. Dep't of Corr., 210 Or App 602, 612 (2007).

Negligence-physical injury

 “This court consistently has rejected claims for emotional distress damages
caused by a defendant's negligence, in the absence of any physical injury.” Paul
v. Providence Health Sys.-Oregon, 351 Or. 587, 597 (2012).

 “We have, however, allowed claims for emotional distress damages in three
situations…: (1) where the defendant intended to inflict severe emotional
distress; (2) where the defendant intended to do the painful act with knowledge
that it will cause grave distress, when the defendant's position in relation to the
plaintiff involves some responsibility aside from the tort itself; and (3) where
the defendant's conduct infringed on some legally protected interest apart
from causing the claimed distress, even when that conduct was only
negligent.” Id. at 597-98 (quotes and citations omitted).

 Here, plaintiff contends that she "suffered severe emotional distress, 
depression, anxiety, stress and frustration" as a result of defendant's negligent 
failure to be aware of and abide by housing laws. Oregon law provides plaintiff 
with a theory of recovery for negligent infliction of emotional distress based on 
the special relationship that plaintiff had as a tenant with defendant, her 
landlord. Boffoli v. Swalko, No. 3:16-cv-01463-YY, 2018 U.S. Dist. LEXIS 55981, at 
*24 (D. Or. Jan. 22, 2018).

Negligence-NIED
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 3 elements: “(1) that defendants intended to cause plaintiff severe emotional
distress or knew with substantial certainty that their conduct would cause such
distress; (2) that defendants engaged in outrageous conduct—i.e., conduct
extraordinarily beyond the bounds of socially tolerable behavior; and (3) that
defendants’ conduct in fact caused plaintiff severe emotional distress.” House v.
Hicks, 218 Or App 348, 358 (2008).

 There are “several contextual factors that guide the court’s classification of
conduct as extreme and outrageous. The most important factor is whether a
special relationship exists between a plaintiff and a defendant, such as an
employer-employee, physician-patient, counselor-client, landlord-tenant,
debtor-creditor or government officer-citizen, that shapes the interpersonal
dynamics of the parties.” Id. at 360.

 “If plaintiffs intend to argue that a residential tenant's interest in the peaceful
enjoyment of his leasehold is not protected, the authority is to the contrary and
we reject that contention…there was ample evidence from which the jury could
have found plaintiffs acted beyond the bounds of societally tolerable conduct in
attempting to evict defendants and the verdict should be affirmed.” Fitzpatrick
v. Robbins, 51 Or App 597, 603-04 (1981).

IIED

 The tort of invasion of privacy, in general, protects the right of a plaintiff “to be
let alone.” Humphers v. First Interstate Bank, 298 Or 706, 714 (1985).

 Four recognized types of invasion of privacy: (1) intrusion upon seclusion, (2)
appropriation of another's name or likeness, (3) false light, and (4) publication
of private facts. See Mauri v. Smith, 324 Or 476, 482 (1996).

 Intrusion upon seclusion = (1) an intentional intrusion, physical or otherwise,
(2) upon the plaintiff's solitude or seclusion or private affairs or concerns, (3)
which would be highly offensive to a reasonable person. Id. at 483.

 A person intrudes by thrusting himself or herself in without invitation,
permission, or welcome. A person acts intentionally when he or she either
desires to cause the consequence of an act or believes that the consequence is
substantially certain to result from the act. By definition, then, an actor commits
an intentional intrusion if the actor either desires to cause an unauthorized
intrusion or believes that an unauthorized intrusion is substantially certain to
result from committing the invasive act in question. Id at 484.

 Entering leased premises without consent/notice required under Chapter 90.
Especially- repeatedly, to cause harm or to harass, to remove property, etc.

Invasion of privacy
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o Pleadings
o Client Advocacy
o Insurance
o Discovery

Affirmative Claims
o ORS 90 Class Action Claims
o ORS 90 Individual Claims
o Negligence/NIED,IIED, Invasion of Privacy
o OUDCPA/UTPA/FDCPA/FCRA

Agenda
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 Oregon Unlawful Debt Collection Practices Act (OUDCPA). ORS 646.639–646.656.

 The new subsections/violations - ORS 646.639(2)…
o (r) Files a legal action to collect or files a legal action to attempt to collect a debt if

the debt collector knows, or after exercising reasonable diligence would know, that
an applicable statute of limitations bars the collection or the collection attempt.

o (s) Knowingly collects any amount, including any interest fee, charge or expense
incidental to the principal obligation, unless the amount is expressly authorized by
the agreement creating the debt or permitted by law.

 Damages: ORS 646.641(1): Any person injured as a result of willful use or employment by
another person of an unlawful collection practice may bring an action in an appropriate
court to enjoin the practice or to recover actual damages or $200, whichever is greater.
The court or the jury may award punitive damages, and the court may provide such
equitable relief as it deems necessary or proper.

 Actual damages includes “emotional distress” damages.

 Problems: (1) Prevailing party attorney fees and (2) Porter v. Hill.

OUDCPA

 Unlawful Trade Practices Act (UTPA). ORS 646.605–646.656.
 NO-Not if ORS Chapter 90 applies because: “[r]eal estate, goods or

services” means those that are or may be obtained primarily for
personal, family or household purposes, or that are or may be obtained
for any purposes. ORS 646.605(2)(6)(a). But “[r]eal estate’ does not
cover conduct covered by ORS Chapter 90.”’ ORS 646.605(2)(6)(b)(A).

 What about violations that do not reference “real estate, goods, or
services”? See ORS 646.608(1)(j): “Makes false or misleading
representations of fact concerning the reasons for, existence of, or
amounts of price reductions.”

 Also, may apply to the collection agency/debt collector when collecting
debt collector if claim about “services” and not conduct covered by ORS
Chapter 90.

UTPA
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 Fair Debt Collection Practices Act (FDCPA). 15 U.S.C. § 1692, et seq.
 Does not apply to creditors/landlord- only “debt collectors” (unlike

OUDCPA)

 So if leasehold debt is being collected by collection agency or attorney.

 Collecting past limitations period in ORS Chapter 90 or collecting
amounts not authorized under contract or law-violation of 15 U.S.C. §
1692e and f.

 Up to $1,000 in statutory damages and any actual damages, including
emotional distress damages. 15 U.S.C. § 1692k(a).

 No punitive damages.

 One-way attorney fees for prevailing consumer unless “brought in bad
faith and for the purpose of harassment.” 15 U.S.C. § 1692k(a)(3).

 One-year SOL (no discovery rule anymore). 15 U.S.C. § 1692k(d).

FDCPA

 Fair Credit Reporting Act (FCRA). 15 U.S.C. § 1681, et seq.
 Background report/screening-covered by other presentation.

 Usually collection agency is reporting/furnisher, not landlord.

FCRA
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