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Matthew E. Serres
Disability Rights Oregon
mserres@droregon.org
503-243-2081

THE HISTORICAL LANDSCAPE 
OF FEDERAL CIVIL RIGHTS 
LAW FOR PEOPLE WITH 
DISABILITIES                       . 

1964:  The Civil Rights Act 
|

1968:  Architectural Barriers Act
|

1973:  The Rehabilitation Act
|

1975:  The Education of Handicapped Children Act
|

1980:  The Civil Rights of Institutionalized Persons Act

Ten Key Acts in Disability Law
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Ten Key Acts in Disability Law

1986:  Air Carriers Access Act
|

1988:  Fair Housing Act Amendments
|

1990:  Americans with Disabilities Act (ADA)
|

1993:  Family Leave Medical Act
|

2008:  The ADA Amendments Act

The Rise of the Disability 
Rights Movement
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The Civil Rights Movement

Three Major Pieces of Civil Rights Legislation

• The Civil Rights Act of 1964
• The Voting Rights Act of 1965
• The Civil Rights Act of 1968

Gave Rise to Other Civil Rights Movements

The Rehabilitation Act

• Established vocational rehabilitation and independent 
living programs

• Created federal board to coordinate and monitor 
accessibility

• Prohibited discrimination in employment by the Executive 
Branch

• Required affirmative action in hiring people with 
disabilities by recipients of federal financial assistance
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The Rehabilitation Act

• Section 504 prohibits discrimination in federal programs 
and by recipients of federal financial assistance

• Specific accessibility standards for federally funded 
housing projects
 Applies to new construction and alteration
 May require retrofitting
 5% of units accessible for mobility impairments
 2% of units accessible for hearing/vision impairments

• Reasonable accommodation includes modifications

The Rehabilitation Act

Historical Significance

• Recognizing the marginalized status of people with disabilities 
as a result of societal barriers and prejudices

• First time people with disabilities viewed as a “class”
• Section 504 did not protect people with disabilities from 

discrimination in many areas of the private sector

Gaps Leave Open the Door for the Americans with Disabilities Act
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The Education of Handicapped 
Children Act

• Requires a free, appropriate public education in the least 
restrictive environment

• Requires preparation of students with disabilities for 
independent living and employment

• Provides assistance to states, localities, federal agencies, 
and educational service agencies

• Eventually re-titled “The Individual with Disabilities 
Education Act” (IDEA)

Implementation of Section 504

• The Department of Health Education and Welfare (HEW) 
drafts implementing regulations for Section 504
 A reluctant agency
 Sit-ins
 Letter writing
 Lawsuits
 Hearings
 Negotiation

• Regulations finally issued May 4, 1977
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The Task Force on 
Regulatory Relief

• Established by President Ronald Reagan

• Goal to “de-regulate” regulations which were 
burdensome on business

• Section 504 regulations chosen for “de-regulation”

• Activism prevents de-regulation

Consolidated Rail Corporation v. 
Darrone, 465 US 624 (1984)

• Issue:  Whether Section 504 regulations cover 
employment discrimination

• Disability Rights Education and Defense Fund amicus brief
• Educates the courts on discriminatory employment 

practices toward persons with disabilities
• The Supreme Court held that employment discrimination 

was prohibited by Section 504
• Great deference toward Section 504 HEW regulations
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Fair Housing Act Amendments

• Coalition of minority groups
• Amends the Fair Housing act to improve enforcement
• Disability-related anti-discrimination provisions added

Fair Housing Act Amendments

Prohibits discrimination toward persons with disabilities

• In the sale or rental of a dwelling
• In the terms conditions, or privileges of sale or rental
• In refusing to permit reasonable modifications
• In refusing to make reasonable accommodations
• In connection with design and construction

(42 USC 3604(f)(1)-(3))
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Fair Housing Act Amendments

Covered Multifamily Dwellings

• Built after 1991
• Units in buildings containing four or more units that 

have an elevator
• Ground floor units in buildings with no elevators

Fair Housing Act Amendments

Reasonable Accommodation
• Changes in rules, policies, practices, or services
• Examples

 Assistance animals
 Parking spaces
 Elevator repair
 Eviction

• Reasons landlord may deny include “undue financial or 
administrative burden” or “fundamental alteration”



Chapter 1—The Historical Landscape of Federal Civil Rights Law for People with Disabilities

 1–9Getting Oriented in the Civil Rights Statutes That Protect People with Disabilities

Fair Housing Act Amendments

Reasonable Modification
• Structural changes made to existing premises
• Examples

 Ramps to entry or common areas
 Walk-in shower
 Peephole in door for hearing disabled

• Tenant is generally responsible for the expense of 
making a reasonable modification

The Evolution of
The ADA
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• 1986
 National Council on the Handicapped issues report 

Toward Independence
• 1988  

 National Council on the Handicapped issues report  
On the Threshold of Independence

 Congressional Task Force on the Rights and Empowerment   
of Americans with Disabilities

 First version of Americans with Disabilities Act introduced

Development of the ADA

• 1989
 Revised version of Americans with Disabilities Act 

introduced
 The ADA passes the Senate by a vote of 76 to 8

• 1990  
 The ADA is signed by 

President George H.W. Bush

Development of the ADA



Chapter 1—The Historical Landscape of Federal Civil Rights Law for People with Disabilities

 1–11Getting Oriented in the Civil Rights Statutes That Protect People with Disabilities

• 1991
 Regulations for Title I, Title II, Title III, and Title IV issued

• 1992  
 Title I takes effect for employers with 25 or more employees
 Title II and Title III take effect

• 1993  
 Title IV takes effect

• 1994  
 Title I takes effect for employers with 15 or more employees

Development of the ADA

Supreme Court Interpretation
of the ADA
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Supreme Court Interpretation
of the ADA

• 1999
 The Sutton trilogy (holding that people who use “mitigating 

measures,” such as medication, may not be protected by 
the ADA)

 Olmstead v. L.C., 527 US 581 (holding that services must be 
provided in an integrated, community-based setting)

• 2002
 Toyota Motor Manufacturing v. Williams, 534 U.S. 184 

(holding that the terms of the definition of disability “need 
to be interpreted strictly to create a demanding standard”)

• 2004
 National Council on Disability issues report Righting the 

Americans with Disabilities Act
 Urges Congress to counteract Supreme Court rulings that 

narrowed the scope of ADA protections
• 2008 

 The ADAAA is signed by 
President George W. Bush

The ADA Amendments Act 
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• Covers employers with 15 or more employees
• Requires equal opportunity for qualified individuals with 

disabilities to benefit from employment opportunities
• Prohibits discrimination in recruitment, hiring, 

promotions, training, pay, social activities, and other 
aspects of employment

• Restricts questions about disability during the application 
process

Title I of the ADA: Employment

Reasonable Accommodation
• Requires employers make reasonable accommodations 

for known physical or mental limitations
• Examples

 Physical changes to the work environment
 Accessible and assistive technologies
 Accessible communications
 Policy enhancements

• Reasons employer may deny include “undue hardship”

Title I of the ADA: Employment
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Title II of the ADA: State and 
Local Government Activities

• Covers all activities of state and local government 
regardless of entity’s size or federal funding

• Requires equal opportunity for individuals with disabilities 
to benefit from all programs, services, and activities

• Includes architectural standards in new construction and 
alteration of government buildings

• Requires accessible communication with people who have 
hearing, vision, or speech disabilities

• Reasons entity may deny include “fundamental alteration”

Title II of the ADA: 
Public Transportation

• Covers public transportation services
• Prohibits discrimination in the provision of transportation 

services for individuals with disabilities
• Accessibility standards for vehicles
• Requirement for paratransit service where they operate 

fixed-route bus or rail systems
• Reasons transportation service may deny include “undue 

hardship”
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Title III of the ADA: 
Public Accommodations

• “No individual shall be discriminated against on the basis 
of disability in the full and equal enjoyment of goods, 
services, facilities, privileges, advantages, or 
accommodations of any place of public accommodation” 
(42 USC § 12182)

• Covers
 Businesses and nonprofits that are public accommodations
 Private entities offering certain types of courses and exams
 Privately operated transportation
 Commercial facilities

Title III of the ADA: 
Public Accommodations

• Public accommodations include private entities such as
 Restaurants, retail stores, hotels, movie theaters, private 

schools, convention centers, doctors’ offices, homeless 
shelters, transportation depots, zoos, funeral homes, day 
care centers, and recreational facilities

• Qualifying courses and exams must be provided in an 
accessible place and manner, or alternatives offered

• New or altered commercial facilities like factories and 
warehouses must comply with ADA architectural standards
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Title IV of the ADA: 
Telecommunication Relay Services

• Addresses telephone and television access for people with 
hearing and speech disabilities

• Requires common carriers to establish telecommunication 
relay services (TRS) 

• Callers with disability who use teletype (TTY) and callers 
who use voice telephone communicate through 3rd party

• Requires closed captioning of federally funded public 
service announcements

Matthew E. Serres
Disability Rights Oregon
mserres@droregon.org
503-243-2081

THE HISTORICAL LANDSCAPE 
OF FEDERAL CIVIL RIGHTS 
LAW FOR PEOPLE WITH 
DISABILITIES                       . 
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Links to Additional Materials

2010 ADA Standards for Accessible Design, U.S. Department of Justice, September 15, 2010
https://oregonstatebar.s3-us-west-2.amazonaws.com/Seminars/2020/DIS20-1-1--2010_ADA_
Standards_for_Accessible_Design.pdf

Joint Statement of the Department of Housing and Urban Development and the Department of 
Justice: Reasonable Accommodations Under the Fair Housing Act, May 17, 2004

https://oregonstatebar.s3-us-west-2.amazonaws.com/Seminars/2020/DIS20-1-2--DOJHUD_
Joint_Statement_on_Reasonable_Accommodation_(May_2004).pdf

Joint Statement of the Department of Housing and Urban Development and the Department of 
Justice: Reasonable Modifications Under the Fair Housing Act, March 5, 2008

https://oregonstatebar.s3-us-west-2.amazonaws.com/Seminars/2020/DIS20-1-3--DOJHUD_
Joint_Statement_on_Reasonable_Modifications_(Mar_2008).pdf

29 CFR Part 1630, Regulations to Implement the Equal Employment Provisions of the Americans 
with Disabilities Act, as Amended; Final Rule, Federal Register, Vol. 76, No. 58, March 25, 2011

https://oregonstatebar.s3-us-west-2.amazonaws.com/Seminars/2020/DIS20-1-4--EEOC--
Regulations_to_Implement_the_Equal_Employment_Provisions_of_the_Americans_with_
Disabilities_Act%2C_as_Amended.pdf

Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the Americans 
with Disabilities Act, U.S. Equal Employment Opportunity Commission Notice 915.002, October 
17, 2002
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Service Animals and Emotional Support/ Assistance Animals:
Comparing and contrasting the ADA with fair housing law

OSB/ Disability Law Section CLE
October 13-14, 2020

Emily Rena-Dozier
Oregon Law Center State Support Unit

erena-dozier@oregonlawcenter.org

Introduction

The key point to take away from this portion of the presentation is that individuals with 
disabilities have separate rights under the ADA and state and federal fair housing laws relating to 
animals. In some, but not all, circumstances, those rights may overlap. 

The ADA applies to places of public accommodation and public entities, and requires that such 
places of public accommodation permit individuals with disabilities to use service animals that 
are trained to assist the individual with an aspect of their disability or disabilities. The ADA is 
more limited than fair housing law, in that it defines “service animal” to include only dogs and 
miniature horses, and requires that a service animal be trained to perform a specific task. 

The federal FHA, along with Oregon fair housing law, takes a more relaxed approach — there is 
no limitation on the type of animal that a person with a disability may be allowed to keep as a 
reasonable accommodation, and the animal need not be trained to perform a specific task. 

However, both the ADA and fair housing laws do allow limitations on service animals or other 
animals that are related to the specific animal — in other words, a place of public 
accommodation may exclude a specific service animal if the animal is not controlled by its 
handler. Similarly, a housing provider may exclude a specific animal if it, for instance, makes 
excessive noise or is not housetrained. 

This portion of the presentation will cover, first, what counts as a service animal under the ADA; 
second, what counts as an emotional support animal, assistance animal, or companion animal 
under fair housing laws; third, when a person has the right to either or both; and finally, laws, 
regulations, and other guidance relating to both service and support animals.

1. What is a Service Animal?

A service animal, as defined by the ADA’s regulations, is “any dog that is individually trained to 
do work or perform tasks for the benefit of an individual with a disability, including a physical, 
sensory, psychiatric, intellectual, or other mental disability. Other species of animals, whether 
wild or domestic, trained or untrained, are not service animals for the purposes of this definition. 
The work or tasks performed by a service animal must be directly related to the individual’s
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disability.” 28 CFR § 35.104 (for ADA in relation to public entities); 28 CFR § 36.104 (for ADA 
in relation to places of public accommodation).

That definition is a little misleading, though, because separate regulations, 28 CFR § 35.136(i)
and 28 CFR § 36.302(c)(9) provide that a public entity or place of public accommodation must 
also allow a person with a disability to use a miniature horse as a service animal as long as the 
horse isn’t too big, the handler has control of the horse, the horse is housebroken, and the 
presence of the horse won’t impede an legitimate safety requirements. As with service dogs, a 
miniature horse that’s used as a service animal must be trained to perform specific disability-
related functions.

So — for ADA purposes, meaning for any place of public accommodation or public entity, a 
service animal is a dog or miniature horse, that is trained to perform a specific task. 

Oregon’s laws relating to service animals in places of public accommodation are found at ORS 
659A.143. Oregon does not limit service animals to dogs.

For both federal and state law, there is no requirement that a service animal be trained by a 
particular entity, and there are no required certificates or registries for service animals. 

If the service that an animal provides is not obvious, a place of public accommodation or public 
entity is permitted to ask whether the dog or miniature horse is a service animal required because 
of a disability, and what service the dog or horse has been trained to perform. A place of public 
accommodation or public entity may not inquire about the nature of the person’s disability, 
require any form of documentation, or require that the dog or horse perform a demonstration. 

What makes the service obvious? Examples would include a situation where a dog was pulling a 
wheelchair, or working as a guide dog for someone who was obviously visually impaired (i.e., 
using a cane). 

Under limited circumstances, a person with a disability may be asked to remove their dog or 
horse. Specifically, if the service animal is out of control and the handler does not take effective 
action to control it, or the animal is not housebroken, it’s permitted to require that the animal be 
removed. 

An establishment can’t charge to allow a service animal on the premises (for instance, in a hotel) 
but can charge for any damage caused by the animal. 

2. What is an Emotional Support Animal, Assistance Animal, or Companion Animal?

The ADA covers the presence of animals in places of public accommodation/ public entities. But
the role that animals play for people with disabilities also arises in the fair housing context. Both 
federal and state fair housing laws require that housing providers make “reasonable 
accommodations” to rules, policies, or practices to allow people with disabilities equal 
enjoyment of their housing. One of the most commonly requested accommodations involves 
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allowing people with disabilities to keep an animal in their homes, despite any rules that a 
housing provider might otherwise have limiting pets. 

The requirements for animals in the fair housing context are much more flexible than those in the 
ADA context. There is no universal term for animals that a person with a disability may require 
as a reasonable accommodation; I’ll use the general term “assistance animal,” for ease of 
reference. 

An assistance animal is any animal that assists a person with a disability in any way. Common 
examples are dogs or cats whose presence ease symptoms of depression, anxiety, or PTSD; birds 
that alert a person with a hearing disability that someone is at the door; or monkeys that assist in 
fetching objects that may be out of reach for people with mobility limitations. But fair housing 
laws provide no limitations on the type of animal that may be used as an assistance animal —
I’ve had clients who had assistance ducks. 

The only requirements for a person to request that their housing provider allow them to keep an 
assistance animal are, first, that the person have a disability; second, that the animal be necessary 
to provide the person with a disability equal enjoyment of their housing; and third, that the 
assistance animal not pose a direct threat to others or to the property, fundamentally alter the 
nature of the housing provider’s operations, or impose an unreasonable financial or 
administrative burden on the housing provider.

Importantly, a housing provider cannot impose any costs on an individual with a disability who 
requests an accommodation for an assistance animal. That means that a housing provider can’t 
charge pet rent, an increased deposit, or an application fee before allowing a person with a 
disability to keep an assistance animal. A housing provider also cannot apply breed or weight 
restrictions to an assistance animal. However, as with service animals, a housing provider can 
restrict a specific animal based on its behavior — in other words, if an assistance animal barks 
incessantly, bites people, or if a tenant doesn’t clean up after the animal, a housing provider can 
require that the tenant get rid of that particular animal. However, a housing provider can’t refuse 
to allow a tenant to keep a different assistance animal based on past misbehavior of an assistance 
animal. 

3. When does someone have the right to either or both?

The threshold question for whether a person has the right to a service animal under the ADA or
an assistance animal under fair housing laws is whether the person has a disability. Disability is 
defined for the ADA as a physical or mental impairment that substantially limits one or more 
major life activities. However, under the ADA a person also qualifies as being a person with a 
disability if the person has a record of having a disability, or is perceived as having a disability. 
28 CFR § 36.105; ORS 659A.104.

For federal and state fair housing law, disability is defined similarly to the ADA (although the 
FHA uses the term “handicap”). As with the ADA, a person has a disability if the person lives 
with a physical or mental impairment that substantially limits one or more major life activities, if 
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the person has a record of such an impairment, or if the person is regarded as having such an 
impairment. 24 CFR § 100.201; ORS 659A.104. Current use of illegal substances is not 
considered to be a disability, but a person in recovery from an addiction is considered to be a 
person with a disability. 

If a person does not have a disability, a record of a disability, or is not perceived as having a 
disability, there is no right to either a service or assistance animal. However, the definitions for 
disability under both the ADA and fair housing laws are broad, and it’s very important to keep in 
mind that many disabilities are invisible. Further, the fact that a person may not qualify for 
disability assistance form Social Security does not demonstrate that the person is not a person 
with a disability for the purposes of fair housing law, as the definitions are quite different.

As discussed above, a person’s right to have a service animal accompany them into a place of 
public accommodation will depend on whether the animal is a dog or miniature horse, and 
whether the service animal is trained to perform a specific task to assist the person with their 
disability.

In the housing context, a person has a right to a reasonable accommodation allowing them to 
keep an assistance animal if the person has a disability, if there’s a nexus between the disability 
and the need for the assistance animal, and if the presence of the animal won’t present a direct 
threat, a fundamental alteration to the housing, or an unreasonable financial or administrative 
burden to the housing provider. 42 USC § 3604(f)(3)(B); ORS 659A.145(2)(g).

However, a person has a right to an accommodation only if they ask for it. A housing provider 
has no obligation to provide an accommodation that’s not requested. But there’s no specific way 
that a person is required to make the request — and a housing provider can’t require that the 
request be made in a particular format. 

It’s a common misapprehension that a housing provider is allowed to require a letter from a 
medical provider to establish the need for an assistance animal. In fact, federal guidance makes it
clear that a person may establish that they have a disability through a number of methods, 
including documentation showing that the person receives disability benefits or resides in 
housing for people with disabilities, or documentation from “a peer support group, a non-medical 
service agency, or a reliable third party who is in a position to know about the individual's 
disability.” See HUD/ DOJ Guidance on Reasonable Accommodations, 13-14. And if the 
person’s disability is obvious, a housing provider is not permitted to require any further 
information to establish that the person has a disability. 

Similarly, the nexus between the individual’s disability and the need for accommodation may 
often be most easily documented with a letter from a medical professional, but that’s not an 
absolute requirement. It should be emphasized that a housing provider is never permitted to 
require the individual to disclose specific diagnoses relating to their disability, and may not 
require an individual to undergo a medical examination for the purposes of receiving an 
accommodation. A sample letter that may be used by a medical provider or other third party is 
included with the materials. 

https://www.hud.gov/sites/documents/huddojstatement.pdf
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HUD recently issued updated guidance on reasonable accommodations for assistance animals in 
ways that may be confusing. See FHEO-2020-01, January 28, 2020 The 2020 guidance indicates 
that it is intended to provide “a set of best practices for complying with the FHA when assessing 
requests for reasonable accommodations to keep animals in housing,” and it suggests that a
housing provider may require a statement from a health care provider to document a request for 
accommodation. However, the guidance further states that “The contents of this document do not 
have the force and effect of law and are not meant to bind the public in any way.” Thus, unless 
and until a federal regulation specifies that a housing provider may require documentation 
specifically from a medical provider before providing a reasonable accommodation, a housing 
provider should be very cautious before making medical support a categorical requirement. 

A note on the “interactive process” for reasonable accommodations under fair housing law

When a person with a disability requests an accommodation of any kind, a housing provider is 
obligated to grant the accommodation, unless one of the following issues is present:

the person does not qualify as a person with a disability (remember that a person may
qualify if they have a record of a disability or are perceived as having a disability)
there is no nexus between the requested accommodation and the disability-related need
the requested accommodation would pose a direct threat to the safety of other tenants or
to the property (a concern that the requested accommodation would pose a threat to the
person requesting the accommodation is not a permissible reason to deny the
accommodation, see Laflamme v. New Horizons, Inc., 605 F.Supp.2d 378, 392-93 (D.
Conn. 2009)
the requested accommodation would impose an unreasonable financial or administrative
burden on the housing provider
the requested accommodation would fundamentally alter the nature of the provider’s
operations

If a housing provider believes that a requested accommodation raises one of the issues discussed 
above, the provider must engage in an interactive process with the person making the request, to 
determine whether an alternative accommodation would be possible. The HUD/ DOJ Guidance
on reasonable accommodations is helpful in outlining the interactive process; the guidance has 
been adopted as persuasive by federal courts in Oregon. See Kuhn v. McNary Estates 
Homeowners Ass’n, 228 F Supp 3d 1142, 1149 (D Or 2017) (HUD/ DOJ Guidance “is entitled to 
persuasive weight”). 

There are two important considerations to keep in mind relating to the interactive process. First, 
unless the requested accommodation is not reasonable (because it poses a direct threat, an undue 
burden, or constitutes a fundamental alteration), the housing provider may not require a person 
with a disability to accept an alternative accommodation. The housing provider may propose 
alternatives, but the person with the disability is the person with the authority to determine what 
accommodation would best meet their needs. See HUD/ DOJ Guidance at 8; Kuhn, 228 F Supp 
3d at1149 (“[P]roviders should be aware that persons with disabilities typically have the most 
accurate knowledge about the functional limitations posed by their disability, and an individual is 

https://www.hud.gov/sites/dfiles/PA/documents/HUDAsstAnimalNC1-28-2020.pdf
https://www.hud.gov/sites/documents/huddojstatement.pdf
https://www.hud.gov/sites/documents/huddojstatement.pdf
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not obligated to accept an alternative accommodation suggested by the provider if she believes it 
will not meet her needs and her preferred accommodation is reasonable.”). 

Second, while a housing provider’s failure or refusal to engage in the interactive process is 
strong evidence of a failure to reasonably accommodate, not all courts consider lack of 
participation in the interactive process, without more, as establishing a violation of fair housing 
law. See Howard v. HMK Holdings, LLC, 2018 US Dist LEXIS 97811, at *28 (CD Cal June 11, 
2018) (“failure to engage in the interactive process is not a standalone cause of action under the 
FHAA”); Doe v. Hous. Auth. of Portland, 2015 US Dist LEXIS 21191, at *21-22 (D Or Feb. 23, 
2015) (same); Huberty v. Wash. Cty. Hous. & Redevelopment Auth., 374 F. Supp. 2d 768, 775 
(D. Minn. 2005) (if plaintiff has failed to establish the existence of a potential reasonable 
accommodation, failure to participate in the interactive process not an independent violation of 
FHA). But see Montano v. Bonnie Brae Convalescent Hosp., Inc., 79 F. Supp. 3d 1120, 1128 
(C.D. Cal. 2015) (“Defendant's conduct, by failing to engage in the interactive process relating to 
the nature and scope of plaintiff's requested accommodations, also constitutes a violation of the 
FHA.”); Book v. Hunter, 2013 U.S. Dist. LEXIS 39869, at *12 (D. Or. Mar. 21, 2013) (“The 
defendants may have believed that the plaintiff was not truly disabled or that her request for 
accommodation was unreasonable. However, under the FHA they were required to engage in an 
interactive process to determine whether or not that was the case.”). 

Most frequently, a housing provider’s failure or refusal to participate in an interactive process 
will be evidence that the provider effectively denied a requested accommodation. See Calero-
Cerezo v. United States DOJ, 355 F.3d 6, 24-25 (1st Cir. 2004) (“[A] factfinder could well find 
that the defendants failed to engage in any good faith interactive process to explore whether 
some variant of the plaintiff’s proposal might have been workable. Indeed, a factfinder might 
well conclude that, in the face of plaintiff’s increasingly desperate requests for an 
accommodation, the defendants simply stonewalled[.]”).

4. Laws, regulations, and regulatory guidance that define service animals and assistance
animals

Service animals in the context of the ADA and Oregon’s equivalent are defined at:
28 CFR § 35.104 (for ADA in relation to public entities); 28 CFR § 36.104 (for ADA in
relation to places of public accommodation).

o 28 CFR § 35.136(i) and 28 CFR § 36.302(c)(9) (miniature horses)
ORS 659A.143

Statutes and regulations relating to reasonable accommodations are found at:
42 USC § 3604(f)(3)(B)
ORS 659A.145(2)(g)

Useful guidance relating to the reasonable accommodation process can be found at:
Joint HUD/ DOJ Guidance on reasonable accommodations, available at
https://www.hud.gov/sites/documents/huddojstatement.pdf
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Helpful cases relating to reasonable accommodations in housing:
Fishing Rock Owner’s Ass’n, Inc. v. Roberts, 6 F. Supp. 3d 1132, 1138 (D. Or. 2014)
(Oregon’s ORS 659A.145 interpreted to mirror federal FHA)
Giebeler v. M&B Assocs., 343 F3d 1143 (9th Cir 2003) (leading 9th Cir case on
reasonable accommodations)
Kuhn v. McNary Estates Homeowners Ass’n, 228 F Supp 3d 1142 (D Or 2017) (person
with a disability not obligated to accept alternative accommodation if preferred
accommodation is reasonable)
Laflamme v. New Horizons, Inc., 605 F Supp 2d 378 (D Conn 2009) (cannot deny
accommodation based on perceived risk to person making the request)
Community House, Inc. v. City of Boise, 490 F3d 1041, 1048 (9th Cir 2007) (“A facially
discriminatory policy is one which on its face applies less favorably to a protected
group.” No requirement that a plaintiff show animus or malign intent)
Bryant Woods Inn, Inc. v. Howard County, 911 F Supp 918, 929 (D Md 1996) (unlawful
discrimination “need not be motivated by dislike for, or animosity against, people with
disabilities”)
Mont. Fair Hous., Inc. v. City of Bozeman, 854 F Supp 2d 832, 839 (D Mont 2012)
(“Generalized perceptions about disabilities and unfounded speculations about threats to
safety are specifically rejected as grounds to justify exclusion.”)
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REASONABLE ACCOMMODATION REQUEST 
VERIFICATION FORM 

Date:___________________   Re:______________________________   DOB______________ 
Name of Patient/Tenant 

Health Care Provider's Name & Address: 
__________________________________________ 
__________________________________________ 
__________________________________________ 

Dear Health Professional: 

Your patient/ client, __________________ is a tenant requesting a change in the Landlord’s policies or 
procedures, or asks permission to alter a unit or some other aspect of rental housing. Under fair housing 
law landlords must consider such requests and provide the accommodation if it is reasonable. 

You are asked to verify that this person qualifies as “disabled” under federal law and that the requested 
accommodation may assist the tenant to have an equal opportunity to use and enjoy their housing. 

Please complete the form and return it to ___________________.  If necessary, a self-addressed, stamped 
envelope is enclosed for this purpose.  Your patient has consented to this release of information, as shown 
on the next page. 

DEFINITION OF “DISABLED” 

Under fair housing law, an individual is disabled if he/she has a physical or mental impairment that 
substantially limits one or more major life activities; has a record of such an impairment; or is regarded as 
having such an impairment. 

INFORMATION REQUESTED 

Is the tenant disabled as defined above? 

Yes _______   No ________ 

Type of Accommodation Requested:    
____________________________________________________________________________________ 
____________________________________________________________________________________ 
____________________________________________________________________________________ 

Nexus between the tenant’s disability/ disabilities and the requested accommodation:     
____________________________________________________________________________________ 
____________________________________________________________________________________ 
____________________________________________________________________________________ 

1 - TENANT’S REASONABLE ACCOMMODATION REQUEST VERIFICATION FORM
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In your opinion, does the Tenant need the requested accommodation in order to have the same 
opportunity that a non-disabled individual has to use and enjoy their housing?  

Yes _______    No ________ 

Name and title of person supplying this information:_________________________________________ 

Firm/Organization:____________________________________________________________________ 

Signature____________________________________________ Date____________________________ 

TENANT/PATIENT RELEASE 

I hereby authorize the release of the requested information.  Information obtained under this consent is 

limited to information that is no older than 12 months.  

Signature___________________________________________ Date____________________________ 

Name _____________________________________________ 

2 - TENANT’S REASONABLE ACCOMMODATION REQUEST VERIFICATION FORM



Chapter 2—Service Animals and Emotional Support/Assistance Animals

 2–11Getting Oriented in the Civil Rights Statutes That Protect People with Disabilities

Service Animals and Emotional 
Support/ Assistance Animals: 
Comparing and contrasting the ADA 
with fair housing law

Emily Rena-Dozier
Oregon Law Center State Support Unit

Overview

 What is a service animal?
 What is an emotional support/ assistance/ companion animal?
 When does a person have a right to a service animal or assistance 

animal?
 In the ADA context
 In the fair housing context

Special note on the interactive process for requests for 
reasonable accommodation

 What laws, regulations, and other guidance are relevant to these 
issues?
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Introduction

 Individuals with disabilities have separate rights 
under the ADA and state and federal fair 
housing laws relating to animals

 ADA rights are more limited than fair housing: 
 Service animals limited to dogs or miniature 

horses
 Animals must be trained to perform a 

specific task
 Fair housing law more relaxed than ADA

 No limits on animal type
 No specific training required

What is a service 
animal?
 Defined for ADA purposes in two separate 

sections, one for public entities, one for 
public accommodations
 Definitions are identical

 “any dog that is individually trained to do 
work or perform tasks for the benefit of an 
individual with a disability, including a 
physical, sensory, psychiatric, intellectual, 
or other mental disability. Other species of 
animals, whether wild or domestic, trained 
or untrained, are not service animals for 
the purposes of this definition. The work or 
tasks performed by a service animal must 
be directly related to the individual’s 
disability.” 
 28 CFR § 35.104 (for ADA in relation to 

public entities); 28 CFR § 36.104 (for 
ADA in relation to places of public 
accommodation)
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But what about 
miniature horses? 

 Although the ADA defines 
“service animal” as a dog, 
additional regulations require 
that miniature horses also be 
permitted in places of public 
accommodation or by public 
entities under certain 
circumstances

Miniature horse requirements

 A public entity or place of public 
accommodation must also allow a person with 
a disability to use a miniature horse as a service 
animal as long as the horse isn’t too big, the 
handler has control of the horse, the horse is 
housebroken, and the presence of the horse 
won’t impede any legitimate safety 
requirements.
 28 CFR § 35.136(i) and 28 CFR § 36.302(c)(9)

 As with service dogs, a miniature horse that’s 
used as a service animal must be trained to 
perform specific disability-related functions. 
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Service animal for ADA

Dog or miniature horse
Trained to perform a specific task
To assist a person with a disability

What else is 
required for a 
service 
animal?

 No requirement that a service animal be 
certified or trained by a particular entity

 No required registry for service animals
 Service animal need not wear a badge, vest, or 

other indication that it is a service animal
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What is an establishment allowed to 
ask or verify?
 If the service performed by the dog or miniature 

horse is not obvious, an establishment may ask:
 1) Is the animal a service animal required 

because of a disability?
 2) What service is the animal trained to 

perform?

That’s it. No additional 
questions are permitted. 

An 
establishment 
may not …

 Request information about the nature of a 
person’s disability

 Require medical documentation
 Require any form of certification for the service 

animal
 Ask that the service animal perform a 

demonstration
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When is the service that the animal provides 
so obvious that the establishment should not 
ask any questions?

 Situations where a dog or miniature horse is pulling a wheelchair or 
other mobility device

 Situations where a dog or miniature horse is guiding a person who is 
obviously visually impaired

But what if the animal 
is out of control?
 A person may be asked to remove their 

service animal if the animal is out of 
control

 A person may also be asked to remove 
their animal if the animal is not 
housebroken 
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Can a person be charged for their 
service animal?
 An establishment can’t charge extra for 

allowing a service animal
 If the establishment generally charges 

patrons for damage caused (like in a hotel 
room) the establishment can charge for 
damage caused by a service animal

General questions about service 
animals under the ADA?
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What is an assistance animal, 
emotional support animal, or 
companion animal?

 State and federal fair housing laws 
require housing providers to make 
reasonable accommodations to rules 
or policies for people with disabilities

 Includes allowing people with 
disabilities to keep an animal in their 
homes, despite any rules limiting pets

 Fair housing laws and regulations much 
more flexible than ADA

What term to use?

 No definition in federal or state fair housing law for an animal 
required as a reasonable accommodation

 Different sources use “emotional support animal,” “companion 
animal,” “assistance animal,” or “service animal”

 Any animal that qualifies as a service animal under the ADA should 
also be allowed as reasonable accommodation under fair housing 
law

 To avoid confusion, I’ll use the general term “assistance animal”
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What does an 
assistance animal do?
 Assists a person with a disability in any way that will 

increase the person’s ability to use or enjoy their housing

 Common examples include:
 dogs or cats whose presence ease symptoms of 

depression, anxiety, or PTSD

 birds that alert a person with a hearing disability that 
someone is at the door

 monkeys that assist in fetching objects that may be out of 
reach for people with mobility limitations.

What kinds of 
animals can 
be assistance 
animals?

 Fair housing law poses no limits on what kind of 
animal may be allowed as a reasonable 
accommodation

 Dogs and cats are most common
 A very unusual animal could be considered to 

be unreasonable depending on the 
circumstances (assistance alligator, assistance 
hyena)

 Unlike ADA, reasonable accommodation 
requests are determined on a case by case 
basis
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Does an assistance animal need any 
special training?
 No. 
 Unlike the ADA, fair housing law does not require that an assistance 

animal be trained to perform a specific task
 If the assistance animal is out of control or not housebroken, a 

housing provider may require that a person with a disability control 
the animal, or get a different animal

What is required for a person to qualify 
for a reasonable accommodation to 
keep an assistance animal?
 Person must have a disability
 Animal may be necessary to provide the person with a disability 

equal enjoyment of their housing
 The assistance animal does not:

 Pose a direct threat to others or to the property
 Impose an unreasonable financial or administrative burden on 

the housing provider
 Fundamentally alter the nature of the provider’s operations
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Can a 
housing 
provider 
charge extra 
for an 
assistance 
animal?

 No.
 A housing provider cannot charge pet rent, a 

pet deposit, or any other additional costs for an 
assistance animal

What about 
other 
restrictions?

 A housing provider cannot impose breed, 
weight, or type of animal restrictions on an 
assistance animal

 Can require that assistance animal be 
licensed and vaccinated, if that’s a 
requirement in the jurisdiction

 Can require person with a disability to pay 
for damage caused by assistance animal

 If animal is out of control, can require 
person with a disability to train or replace 
the animal

 Cannot deny a later request for 
accommodation because a previous 
assistance animal caused a problem



Chapter 2—Service Animals and Emotional Support/Assistance Animals

 2–22Getting Oriented in the Civil Rights Statutes That Protect People with Disabilities

General questions about 
assistance animals under fair 
housing law??

When does a person have a right to a 
service animal or an assistance 
animal?

 Threshold question for either one: does the person 
have a disability?
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What is a “disability” under the ADA?

 A person is considered a person with a disability under the ADA if 
the person lives with “a physical or mental impairment that 
substantially limits one or more major life activities.” 42 U.S.C. § 12102

 Major life activities include, but are not limited to:
 caring for oneself
 performing manual tasks
 seeing, hearing, eating, sleeping, walking, standing, lifting, 

bending, speaking, breathing, learning, reading, concentrating, 
thinking, communicating, and working

 A very broad range!

A person has a disability for 
ADA purposes if:

 Person has a physical or mental impairment 
that substantially limits one or more major life 
activities 

 Person has a record of having such an 
impairment

 Person is regarded as having such an 
impairment
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How is “disability” defined for fair housing 
law?
 Essentially the same as for ADA

 Federal fair housing law uses term “handicap”

 State fair housing law uses “disability”

 For federal and state fair housing, a person may be eligible for 
a reasonable accommodation if:

 the person lives with a physical or mental impairment that 
substantially limits one or more major life activities; or

 the person has a record of such an impairment; or

 if the person is regarded as having such an impairment 

24 CFR § 100.201; ORS 659A.104. 

Some important exceptions and 
asterisks
 Drug addition and alcoholism are included in the definition of 

“handicap” for the federal Fair Housing Act
 However, “current, illegal use of a controlled substance” does not

constitute a handicap/ disability
 So a person in recovery is eligible for reasonable accommodation 

under the FHA, but not a current user of controlled substances
 24 CFR § 100.201
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If a person does 
not qualify as 
having a 
disability, no 
eligibility for 
either service 
animal or 
assistance animal

 But keep in mind:
 Definitions of disability for both ADA and fair 

housing are broad
 Many disabilities are invisible
 A person qualifies if they are “regarded as” 

having a disability

Does it matter if a person 
has been denied disability 
by Social Security?

 No. 

 The definitions for whether a person is 
disabled for the purposes of receiving 
Social Security benefits are significantly 
more limited than for ADA
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So: when is a person entitled to either 
a service animal or an assistance 
animal?

For ADA purposes, analysis is fairly 
simple
 Does the person have a disability?
 If yes, is the person’s animal a dog or miniature 

horse?
 If yes, has it been trained to perform a task that 

assists with the disability?

 If answers to all are yes, then the person 
has a right to take their service animal 
into any place of public accommodation
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For fair housing, question is more 
nuanced
 A person has a right to an accommodation allowing them to keep an 

assistance animal in their home if:
 person has a disability
 nexus between the disability and the need for the assistance animal 
 accommodation is reasonable

 If the person’s animal qualifies as a service animal under the ADA, 
animal will qualify as an assistance animal under fair housing law

 But an assistance animal won’t necessarily qualify as a service 
animal

What is a 
“reasonable accommodation”?

 A housing provider must grant reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to 
afford a person with a disability equal 
opportunity to use and enjoy a dwelling.
 42 USC § 3604(f)(3)(B)
ORS 659A.145(2)(g)
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What makes an 
accommodation 
“reasonable”?

 Person making the request has a disability

 Nexus between the disability-related needs and the 
requested accommodation

 Request involves a change or exception to general 
rules or policies

What can make 
a requested 
accommodation 
unreasonable?

 Requested accommodation may not be 
reasonable if:
 Poses a “direct threat” to the health or 

safety of other individuals or would result in 
substantial physical damage to the property 
of others

Would cause unreasonable financial or 
administrative burden to the housing 
provider

Would require a fundamental alteration to 
the operations of the housing provider
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Examples:

Reasonable

 Exception to “no pets” policy to 
allow tenant with mental health 
disability to keep a cat for 
comfort

 Exception to breed/ size rules to 
allow a large dog to help with 
seizures

 Exception to “no birds” rule to 
allow tenant with allergies an 
assistance parrot

Unreasonable

 Request that onsite property 
manager walk tenant’s dog 
(fundamental alteration)

 Request that housing provider 
install a pool for assistance 
dolphin (unreasonable financial 
burden)

 Request that tenant be allowed 
to keep an assistance tiger (direct 
threat)

Reasonableness is a 
case by case question

 If a housing provider thinks a requested 
accommodation is unreasonable, 
provider must engage in an interactive 
process to attempt to find alternatives

 More on the interactive process in just a 
moment!
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What can a housing provider require 
from a person requesting an 
accommodation?

 Verification of disability (unless disability is obvious)
 Verification of nexus between requested 

accommodation and disability-related needs

What form 
must the 
verification 
take?

 No required format
 Person making the request can provide their 

own evidence of disability
 Letter from Social Security evidencing 

disability payments
 Residence in housing for people with 

disabilities
 May also provide evidence from medical 

providers, but also from “a peer support group, 
a non-medical service agency, or a reliable 
third party who is in a position to know about 
the individual's disability.” 
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How to document the nexus between 
disability and requested accommodation?

 Simplest means is with letter from health care 
provider

 Need only state that an assistance animal would 
benefit the person’s disability-related needs

 Should not disclose nature of the disability
 Need not be signed under penalty of perjury or 

include agreement to testify in court
 Documentation from non-medical providers is 

also permissible

A housing 
provider may 
not …

 Require that a request be made in a specific 
form

 Request a diagnosis or information about the 
specific nature of a person’s disability

 Require medical documentation or files
 Require that the person undergo an 

examination
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A housing 
provider 
may…

 Require that an assistance animal be 
vaccinated or licensed, if the jurisdiction 
requires it

 Require that a person with a disability remove 
an uncontrolled or dangerous assistance animal

 Charge for damages caused by the assistance 
animal

General questions about 
reasonable accommodations??
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A note on 
the 
interactive 
process

A housing provider can deny a requested 
accommodation if it’s not reasonable

 no nexus between the requested accommodation and the disability-
related need

 requested accommodation would pose a direct threat to the safety of 
other tenants or to the property 
 concern that the requested accommodation would pose a threat to the person 

requesting the accommodation is not a permissible reason to deny the 
accommodation, see Laflamme v. New Horizons, Inc., 605 F.Supp.2d 378, 392-93 
(D. Conn. 2009)

 requested accommodation would impose an unreasonable financial or 
administrative burden on the housing provider

 requested accommodation would fundamentally alter the nature of the 
provider’s operations
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If housing provider believes request is not 
reasonable, must engage in interactive 
process to identify alternatives

 Joint Guidance from HUD/ DOJ is helpful in outlining requirements 
for interactive process
 https://www.hud.gov/sites/documents/huddojstatement.pdf

 If alternative accommodation would meet the needs of the person 
with a disability, housing provider must grant alternative 
accommodation

But keep in 
mind…

 Housing provider may not deny 
accommodation unless it is not reasonable

 May use interactive process to identify 
alternatives

 But person with a disability is not required to 
accept alternative accommodation if original 
request is reasonable



Chapter 2—Service Animals and Emotional Support/Assistance Animals

 2–35Getting Oriented in the Civil Rights Statutes That Protect People with Disabilities

“

”

“[P]roviders should be aware that persons with 
disabilities typically have the most accurate knowledge 
about the functional limitations posed by their disability, 
and an individual is not obligated to accept an 
alternative accommodation suggested by the provider 
if she believes it will not meet her needs and her 
preferred accommodation is reasonable.” 

HUD/ DOJ Guidance at 8; Kuhn v. McNary Estates Homeowners Ass’n, 228 F 
Supp 3d 1142, 1149 (D Or 2017) 

Is a provider’s 
failure to engage in 

the interactive 
process itself a fair 
housing violation?

 Courts are not in 
agreement on this

 No Ninth Circuit 
decision that would be 
binding
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Cases 
holding that 
failure to 
engage in 
interactive 
process is a 
FH violation

 Montano v. Bonnie Brae Convalescent Hosp., Inc., 
79 F. Supp. 3d 1120, 1128 (C.D. Cal. 2015) 
(“Defendant's conduct, by failing to engage in the 
interactive process relating to the nature and 
scope of plaintiff's requested accommodations, 
also constitutes a violation of the FHA.”) 

 Book v. Hunter, 2013 U.S. Dist. LEXIS 39869, at *12 (D. 
Or. Mar. 21, 2013) (“The defendants may have 
believed that the plaintiff was not truly disabled or 
that her request for accommodation was 
unreasonable. However, under the FHA they were 
required to engage in an interactive process to 
determine whether or not that was the case.”) 

Cases 
holding that 
a failure to 
engage in 
the 
interactive 
process is 
not a FH 
violation

 Howard v. HMK Holdings, LLC, 2018 US Dist LEXIS 
97811, at *28 (CD Cal June 11, 2018) (“failure to 
engage in the interactive process is not a 
standalone cause of action under the FHAA”)

 Doe v. Hous. Auth. of Portland, 2015 US Dist LEXIS 
21191, at *21-22 (D Or Feb. 23, 2015) (same)

 Huberty v. Wash. Cty. Hous. & Redevelopment 
Auth., 374 F. Supp. 2d 768, 775 (D. Minn. 2005) (if 
plaintiff has failed to establish the existence of a 
potential reasonable accommodation, failure to 
participate in the interactive process not an 
independent violation of FHA)
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What to do with a failure to engage in 
interactive process?
 Most frequently, a housing provider’s failure or refusal to participate 

in an interactive process will be evidence that the provider 
effectively denied a requested accommodation. 

 See Calero-Cerezo v. United States DOJ, 355 F.3d 6, 24-25 (1st Cir. 
2004) (“[A] factfinder could well find that the defendants failed to 
engage in any good faith interactive process to explore whether 
some variant of the plaintiff’s proposal might have been workable. 
Indeed, a factfinder might well conclude that, in the face of 
plaintiff’s increasingly desperate requests for an accommodation, 
the defendants simply stonewalled[.]”).

General questions about the 
interactive process??
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What are the relevant 
statutes, regulations, or 
other guidance on service 
animals and assistance 
animals?

Service animals in the context of the ADA 
and Oregon’s equivalent are defined at:

 28 CFR § 35.104 (for ADA in relation to public entities)
 28 CFR § 36.104 (for ADA in relation to places of public 

accommodation). 
 28 CFR § 35.136(i) and 28 CFR § 36.302(c)(9) (miniature horses)
 ORS 659A.143
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Statutes relating to reasonable 
accommodations are found at:

 42 USC § 3604(f)(3)(B)
 ORS 659A.145(2)(g)

Regulations and regulatory guidance

 24 CFR § 100.204

 OAR 839-005-0220

 Joint HUD/ DOJ Guidance on reasonable accommodations, available at 
https://www.hud.gov/sites/documents/huddojstatement.pdf
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Helpful cases (note that courts have held 
that Oregon fair housing law is identical to 
federal law)

 Fishing Rock Owner’s Ass’n, Inc. v. Roberts, 6 F. Supp. 3d 1132, 1138 (D. Or. 2014) (Oregon’s ORS 659A.145 
interpreted to mirror federal FHA)

 Giebeler v. M&B Assocs., 343 F3d 1143 (9th Cir 2003) (leading 9th Cir case on reasonable accommodations)

 Kuhn v. McNary Estates Homeowners Ass’n, 228 F Supp 3d 1142 (D Or 2017) (person with a disability not 
obligated to accept alternative accommodation if preferred accommodation is reasonable)

 Laflamme v. New Horizons, Inc., 605 F Supp 2d 378 (D Conn 2009) (cannot deny accommodation based on 
perceived risk to person making the request)

 Community House, Inc. v. City of Boise, 490 F3d 1041, 1048 (9th Cir 2007) (“A facially discriminatory policy is 
one which on its face applies less favorably to a protected group.” No requirement that a plaintiff show 
animus or malign intent)

 Bryant Woods Inn, Inc. v. Howard County, 911 F Supp 918, 929 (D Md 1996) (unlawful discrimination “need 
not be motivated by dislike for, or animosity against, people with disabilities”)

 Mont. Fair Hous., Inc. v. City of Bozeman, 854 F Supp 2d 832, 839 (D Mont 2012) (“Generalized perceptions 
about disabilities and unfounded speculations about threats to safety are specifically rejected as grounds 
to justify exclusion.”). 

Questions??
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Emily Rena-Dozier
Oregon Law Center State Support Unit
erena-dozier@oregonlawcenter.org
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Compliance with Title I of the ADA: The Rights of Lawyers with Disabilities in the Workplace 
By Heidi von Ravensberg 

 
Heidi von Ravensberg, JD, MBA, Faculty Pro Tem, School of Law and Sr. Research Associate I, 
College of Education, University of Oregon can be reached at hvr@uoregon.edu.  

Agenda:  
 
• Brief overview of Title I and the protections it provides for employees with disabilities 
• What it's like to be an attorney with a disability 
• Challenges faced by attorneys with disabilities 
• Examples of reasonable accommodations, including assistive technology 
• Other strategies that attorneys with disabilities use to achieve success 

Biography:  
 
Heidi von Ravensberg received her JD from the University of Oregon School of Law in 1994. 
Born with an degenerative eye condition that leads to complete blindness,  
she has experienced blindness at every stage of life including her legal education and the 
practice of law.  
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those annoying challenges we blind attorneys face.   
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We value and expect the highest levels of independence possible. Our physical world is 
infinitely more accessible because curb cuts allow individuals using wheelchairs independent 
mobility. Similarly, making your digital information more accessible to persons with disabilities 
is like adding electronic curb cuts.  
 
To learn more about how to make your digital information more accessible to persons with 
disabilities, visit www.section508.gov and try these searches in quotes:  
 

• “Word style headings” – the results will help you make your Word documents 
more accessible and easier to navigate by screen readers used by the blind.  

 
• “pdf” or “powerpoint” or “website” – results will help you create, test, and 

remediate your document, presentation, or webpage for accessibility.  
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Compliance with Title I of the ADA:
The Rights of Lawyers with Disabilities 

in the Workplace
Heidi von Ravensberg, JD, MBA

AGENDA

• Brief overview of Title I 
• What it's like to be an attorney with a disability
• Challenges faced by attorneys with disabilities
• Title I protections for employees with disabilities
• Examples of reasonable accommodations, including assistive 

technology
• Other strategies that attorneys with disabilities use to achieve 

success
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Brief Overview of Title I

• Diversity is important to advancing access to justice 
• Americans with Disabilities Act, Title I disability 

nondiscrimination in workplace (42 U.S.C. § 12101 et seq.)  
• EEOC/DOJ enforce (www.eeoc.gov, www.ada.gov) and regulate 

(29 C.F.R § 1360 et seq. 
• Title I “reasonable accommodation” framework levels the 

playing field

What’s It Like Being an AWD?

• Disability is a natural part of the human condition 

• Claiming disability, disability pride 

• Understanding the different models of disability 

• Where on the learning curve are you? First-time disabled, 
learning new skills? Long-time disabled, competent in 
alternative methods?    
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Attitudinal Challenges
• Stigma, marginalization, ableism, discrimination, bias 
• Stereotypes, Portrayals in media, misconceptions, 

misinformation 
• Disability is new, no experience with disability, 

afraid/embarrassed to ask    
• Imposters, fakers, accommodations give unfair advantage, 

slippery slope 
• Don’t know the law, don’t care 
• Funding, budgeting not a priority/a mystery

Physical Challenges

• Stairs, ramps, handrails, elevators
• Doors, doorknobs, push buttons 
• Pathway, proximity, signage, wayfinding 
• Lighting, air quality, noise
• Transportation, mobility 
• Keyboarding, fine motor skills   
• COVID-19, face mask, social distancing 
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Communication Challenges

Need more: 
• Accessible documents/forms e.g., Word, PDF – learn more at 

www.section508.gov   
• Accessible websites – learn more at www.section508.gov
• Accessible communication and information systems e.g., court 

e-filing 
• Captioning and audio description – learn more at 

www.section508.gov
• Qualified interpreters and readers 

Title I Protections

• What? Free from workplace disability discrimination; right to 
reasonable accommodation  

• Who? A “qualified individual with a disability”
• Where? Private employer with 15+ employees, state/local 

governments
• When? 1) application stage, 2) pre-employment stage, and 3) 

employment 
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“Qualified Individual with a Disability”

... is a PWD who:   
• meets the skill, experience, education and other job-related 

requirements of the job held or desired, and 
• with or without “reasonable accommodation,” can perform the 

“essential functions” of the job. 
29 C.F.R. § 1630.2

“Essential Functions”

• Are the fundamental - not marginal - duties of the job. 
Are considered essential because: 
• Reason job exists is to perform that function
• Limited number of employees are available to perform the 

function 
• The function is highly specialized 
29 C.F.R. § 1630.2 
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“Reasonable Accommodation”

… means modifications or adjustments that allow a qualified PWD 
to apply for the job, do the job, or enjoy the benefits/privileges of 
the job.

29 C.F.R. § 1630.2

Interactive Process

• To determine appropriate RA, employer may need to initiate an 
informal, interactive process with the requesting qualified PWD. 

• Process should identify the precise limitations resulting from 
the disability and potential RA that could overcome them. 

29 C.F.R. § 1630.2 



Chapter 3—Compliance with Title I of the ADA

 3–9Getting Oriented in the Civil Rights Statutes That Protect People with Disabilities

“Undue Hardship”

An accommodation is not “reasonable” if it poses a significant 
difficulty or expense to the employer. 
Factors to be considered: 
• Nature and cost of the accommodation 
• Overall financial resources of the employer 
• Type of operation of the employer 
• Impact of the accommodation on the operation of the 

employer 
29 C.F.R. § 1630.2

Examples of Changes
to Physical Environment
… include, but are not limited to:  
• Installing ramps, handrails
• Widening a path of travel
• Adjusting light/noise level 
• Raising/lowering counters, paper towel dispensers
29 C.F.R. § 1630.2 
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Examples of Changes to Job

… include but are not limited to:… 
• Telecommuting 
• Flex time
• Removing marginal functions 
• Reassignment to vacant position 

Examples of Assistive
Equipment
… include, but are not limited to:
Blind or Visually Impaired: 
• Computer screen reader/magnifier, refreshable braille display
• Braille printer
• Audio recorder
Deaf or Hard of Hearing:
• Captioning 
• Microphone, sound amplifier
• Visual indicator of fire alarm 
• TTY 
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More Assistive Equipment

… includes, but is not limited to:

Difficulty Using Keyboard: 
• Voice transcription app with microphone/headset 

Difficulty Tracking Text: 
• App that highlights text as scrolled over or as voice reads aloud 

Examples of Other RA

… include, but are not limited to: 

• Appropriate adjustment or modifications of examinations, 
training materials, or policies 

• The provision of qualified readers or interpreters 

• Allowing service dogs
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Other Strategies Used by AWD
to Achieve Success

• Build community of peers/allies

• Build awareness, change attitudes 

• Remove barriers, demonstrate barriers and their removal   

• Build inclusive systems

Q & A

Questions? 

If you have any other questions, you may email me, Heidi von 
Ravensberg at hvr@uoregon.edu or by calling 541-346-3600. 

Thank You! 
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LINKS TO ADDITIONAL MATERIAL

Article: Rothstein, Laura. “Forty Years of Disability Policy in Legal Education and the Legal Profession: 
What Has Changed and What Are the New Issues.” American University Journal of Gender Social 
Policy and Law 22, no. 3 (2014): 519-650.

https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1639&context=jgspl

U.S. Equal Employment Opportunity Commission. Reasonable Accommodations for Attorneys with 
Disabilities. EEOC-NVTA-2006-2. Issued 05-23-2006.

https://www.eeoc.gov/laws/guidance/reasonable-accommodations-attorneys-disabilities

https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=1639&context=jgspl
https://www.eeoc.gov/laws/guidance/reasonable-accommodations-attorneys-disabilities
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REPRESENTING CLIENTS 
WITH DIMINISHED 

CAPACITY
In the Times of COVID-19

Ethical Obligations During COVID-19

■ Basic obligations remain, even in a “disaster.”

■ ABA Issued advisory opinion – ABA 482

– RPC 1.4 Requires lawyers to take reasonable steps to communicate with 
clients.

– RPC 1.1 Requires lawyers to develop sufficient competence in technology 
to meet their obligations after a disaster.

– RPC 1.15 Requires lawyers to protect trust accounts, documents and 
property that we are holding for clients or third parties. 
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Remote Office

■ Confidentiality of Information 

– RPC 1.6 (c) A lawyer shall make reasonable efforts to prevent the 
inadvertent or unauthorized disclosure of, or unauthorized access to, 
information relating to the representation of a client.
■ Clients have a reasonable expectation of privacy and working from home is 

not an exception to the rule

■ Disability law is filled with protected information – you’re responsible for 
protecting this information the same way you would in your office

■ Make sure to dispose of printed materials the same way you would in your 
office

■ Alexa, Google Home, etc. – they should be set to listen only and not record

Remote Office

■ Supervising Staff Remotely

– RPC 5.3 A lawyer having direct supervisory authority over the nonlawyer 
shall make reasonable efforts to ensure that the person’s conduct is 
compatible with the professional obligations of the lawyer.
■ We are responsible for our staff, even if we aren’t working in the same office 

as them.

■ If you have your staff set up to work remotely, you should be providing them 
equipment do so 

■ They should be following the same protocols as you have in place in your 
office to maintain client confidentiality

■ The PLF recently gave a CLE on this topic and it is available for free
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Remote Office

■ Do not use shared devices

■ Connect to your office remotely through an encrypted connection using a VPN

■ Try to set up your remote work station away from family

■ Be aware of what is in your background in your remote work station

■ When you get interrupted while working, remind family members that you are 
working 

Sources for Ethics Guidance

■ ORS 9.490(1) makes the Rules of Professional Conduct binding on lawyers and 
subject to discipline for violations

■ Oregon Rules for Professional Conduct are modeled after the ABA Rules of 
Professional conduct and can be downloaded online

– https://www.osbar.org/_docs/rules/orpc.pdf
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Sources for Ethics Guidance

■ PLF Practice Management Attorneys

– Conversations with the PLF about possible malpractice are confidential

– PLF can offer practical guidance about practice issues during COVID-19

– PLF website has their CLE bank accessible for free CLEs on a variety of 
topics related to practicing during COVID-19

– PLF website has their Blog which has articles with suggestions on 
practicing during COVID-19

Sources for Ethics Guidance

■ Formal Ethics Opinions https://www.osbar.org/ethics/ethicsops.html

■ Archive of Bar Counsel Ethics Articles 
https://www.osbar.org/ethics/bulletinbarcounsel.html

■ OSB General Counsel or Deputy General Counsel

■ Legal Ethics Hotline 503-431-6475

■ Formal and Informal Ethics Advisory Opinions 

– Call the main OSB number at 503-620-0222
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Sources for Ethics Guidance

■ Formal Ethics Advisory Opinions are drafted by the OSB Legal Ethics 
Committee and are adopted by the Board of Governors

– These opinions can take a year or more to issue because they are drafted 
by volunteers that meet 6 times per year

■ Informal Ethics Advisory Opinions are issued by General Counsel’s Office

– These are typically issued within 3 business days

■ Reliance on a written opinion is not a defense to a disciplinary charge

– However, good faith reliance on a written opinion can be considered and 
used to mitigate any sanction imposed by the disciplinary board and 
Oregon Supreme Court

Sources for Ethics Guidance

■ Ethics Advisory Opinions are not confidential  

– The Bar does keep a written record of the request

– You do not have to provide your name

– Requests can be made in writing or over the phone

■ The Bar does not offer legal advice

– They explain how the RPCs have been interpreted and offer advice on 
how to steer clear of misconduct
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Sources for Ethics Guidance

■ Requests for Ethics Advisory Opinions are not subject to attorney-client 
privilege 

– This means that you cannot share confidential information related to the 
representation of a client

■ The Bar recommends that questions be posed in the form of a hypothetical

– However, if the hypothetical is so sensitive that someone outside the firm 
would be able to identify the parties, you run the risk of violating RPC 1.6.

■ If you want the conversation to be privileged, contact a private ethics attorney

RPC 1.14 Client with Diminished 
Capacity 

When a client’s capacity to make adequately considered decisions in 
connection with a representation is diminished, whether because of minority, 
mental impairment, or for some other reason, the lawyer shall, as far as 
reasonably possible, maintain a normal client-lawyer relationship with the 
client.
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Duties to Client

■ Duty to Communicate

■ Duty of Zealous Representation

■ Duty to Preserve Confidentiality

Causes of Diminished Capacity

■ Temporary

– Substance Use/Abuse

– Unmedicated Psychiatric Disorders

– Psychosis

■ Sustained or Permanent Diminished Capacity

– Alzheimer’s

– Cognitive Dysfunction

■ Evolving Limited Capacity

– Minors
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Capacity is a Sliding Scale

■ Depending on the type of law, you’re practicing, there are different levels of 
capacity necessary. 

– What does your client need the capacity to do?

– We ask questions to determine whether the clients understand the 
process, but we cannot make the decisions for them. 

■ Factual understanding versus decision making

– The ability to hold two abstract concepts and make a choice

– The way we explain things to our clients will influence their decision, no 
matter their capacity

Determining If a Client Has 
Diminished Capacity
■ Give a simple set of possible legal outcomes based on current case scenario 

and see if the client can repeat it back. If not, that can signal attention or 
memory problems. 

■ If the client has an inability to switch topics mentally, that can be a warning sign 
of cognitive issues.

■ An individual with impaired cognition may talk about things in very vague and 
general ways, providing little data or substance.  
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Determining if a Client has 
Diminished Capacity
■ Err on the side of caution

■ Ask questions

■ Lawyers are typically not trained to look for diminished capacity. By knowing 
that we don’t know, we can be aware and of better service to our clients. 

Communicating with Clients

■ Build Rapport

■ Meet clients where they are at emotionally

■ Listening Effectively

■ Providing Empathy
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Communicating with Current Clients

■ Content

– Be literal and specific

– Avoid sarcasm 

– Keep questions and sentences short

– Use client’s name regularly to grab and hold attention

– Try rephrasing in multiple ways and repetition of the same idea

– Consider checking understanding by asking the client to rephrase or 
repeat information

Communicating with Current Clients

■ Tone and Pace
– Slow down – make sure you aren’t talking too fast!
– Wait for a response after asking a question
– Provide extra time for decision making

■ Don’t expect a client to give you an answer in that phone call or even the same day. “Today is 
Monday, why don’t we talk again on Wednesday, so you have had time to think about what 
I’m saying?”

– Avoid finishing sentences
– Likewise, don’t allow the client to interrupt you

■ “I know you have something you want to say, but you need to let me finish explaining this to 
you so you have all of the information first. Then I will listen to everything you have to say.”

– Set a time limit for the conversation
■ “I have 20 minutes to talk about this today, so if we don’t finish this conversation, we can set 

another appointment later this week or next week.”
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Communicating with Current Clients

■ Methods of Communication
– COVID-19 has us limited to mostly telephone, text, email or snail mail. 
– Consider the time of day you are trying to reach your client.
– Encourage follow up communication by reaching out to your client after 

telephone calls.
■ Send follow up letters or follow up email after a telephone call. Tell your client 

that you are going to send this to them so that there is no confusion.

– If your client would like to have someone else present when talking to you, 
let them. Just make sure that they understand privilege and waiver.
■ Most of our clients are talking to us about disability claims and not criminal 

matters, so this is generally OK and I encourage this with my clients. 

Communicating with New Clients

■ How do we determine if the PC has diminished capacity if we aren’t meeting 
with them in person and don’t have access to their medical records?

– Ask questions!
■ What are your medical conditions?

■ What medications are you taking? Do you have side effects?

■ Do you have difficulty with concentration or focus?

■ Do you have a family member or caregiver help with activities of daily living?
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Communicating with New Clients

■Disability does not equate with 
diminished capacity. 

Communicating with New Clients

■ Proper screening is one of the best ways to avoid malpractice claims

– Consider the following client screening questions:
■ Are PC’s expectations reasonable regarding the case (consider outcome, time 

involved)? If not, are they willing to adjust their expectations?

■ Has PC shown themselves to be dishonest or lack integrity?

■ Has PC indicated in some way that they will be difficult to control as a client 
or witness?

■ Has PC indicated a difficulty or unwillingness to pay?

■ Has PC retained prior attorneys in the same claim? If so, why did the prior 
attorney-client relationship end?
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Communicating with New Clients

■ Along with screening clients, you also need to screen cases. 

– Consider the following:
■ Does this case fall outside your usual practice area?

■ Do you have or can you acquire the requisite skill and knowledge to take on 
the case? 

■ Do you have the time and resources necessary to be thorough and prepared 
for this case?

■ Do you have a mentor or experienced lawyer you can seek advice from on this 
case?

Communicating with New Clients

■ If red flags are raised, ask follow up questions to evaluate the case to see if it is 
right for you.

■ If there are too many red flags, that case is not a good fit and you should 
decline representation and send a nonengagement letter. 

– Remember, you have to be very clear that you are not representing a 
person. If they think you are doing something for them, they can make a 
complaint to the Bar. 
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Communicating with New Clients

■ Engagement Letters Should Include the Following
– Clearly state that client has agreed to hire you and you have agreed to 

represent client
– Clearly identify who the client is and clearly identify the matter
– Clearly define the scope of the engagement
– Include and clearly explain your fee agreement
– Describe the client’s responsibilities
– Disclose any conflicts of interest
– Clearly state that the commencement of work does not begin until the client 

returns the engagement letter and pays the agreed upon retainer
– Inform the client of the right to terminate the relationship

Terisa Page Gault
Harris Velazquez Gibbens

165 SE 26th Avenue
Hillsboro, OR 97123

503-648-4777
tpage@harrislawsite.com
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Effective Communication & 
Reasonable Accommodation

by Emily Cooper

The ADA

EFFECTIVE ADVOCACY

The RPCs Hypos!
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Disability Rights Oregon

DRO’s Five Federal Mandates

Outreach &      
Monitoring

Information 
&       

Referral

Training

Investigate

Advocate
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Information 
&       

Referral

1. The ADA
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“The Americans with Disabilities Act presents us all with 
an historic opportunity. It signals the end to the 
unjustified segregation and exclusion of persons with 
disabilities from the mainstream of American life. As the 
Declaration of Independence has been a beacon for 
people all over the world seeking freedom, it is my hope 
that the Americans with Disabilities Act will likewise 
come to be a model for the choices and opportunities of 
future generations around the world.”
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DOJ Guidance 

1. Must communicate effectively with 
people who have communication 
disabilities 

2. Ensure person with the disability can a) 
communicate, b) receive information, & c) 
convey information to the covered entity 

3. Must provide auxiliary aids and services 
when needed 

Auxiliary Aids & Services

• The type of aid or service depends on: 
 The individual’s method of communication; 
 the nature, length, & difficulty of communication; 
 the complexity of what is being communicated. 

• Must be accessible, timely, & in a way that protects 
the privacy & independence of the individual.

• Cannot impose a surcharge to cover the costs of the 
aid or service provided.
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Examples of Aids & Services

• qualified sign language interpreters 
• note takers or exchange of written notes 
• real-time computer-aided transcription 
services 
• written materials 
• telephone handset amplifiers 
• assistive listening devices and systems 
• telephones compatible with hearing aids
closed caption decoders 
• open and closed captioning, including real-
time captioning 

• voice, text, and video-based 
telecommunications products and systems
• videotext displays 
• qualified readers 
• taped texts or audio recordings 
• Brailled materials and displays 
• screen reader software 
• magnification software or optical readers 
• secondary auditory programs (SAP) 
• large print materials 
• accessible electronic and information 
technology 

Examples of Providing Effective Aids & Services
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• “Companion” includes family, friend, or associate 
of a person seeking/receiving goods or services.

• Reliance on a companion to interpret in only 2 
situations. 

(1) in an emergency involving an imminent 
threat to safety or welfare; or
(2) In situations not involving an imminent 
threat but a) individual requests, b) adult 
companion agrees, and c) reliance is 
appropriate 

Companions as Accommodation

Mask Mandate
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Who Can’t Wear a Mask?
• People with asthma, chronic obstructive pulmonary disease 

(COPD), or other respiratory disabilities 

• People with post-traumatic stress disorder (PTSD), severe 
anxiety, or claustrophobia 

• Some people with autism are sensitive to touch & texture.

• People with cerebral palsy may have difficulty moving the 
small muscles in the hands, wrists, or fingers. 

• People who use mouth control devices such as a sip and 
puff to operate a wheelchair or assistive technology, or 
uses their mouth or tongue to use assistive ventilators

Allow customers to:
• Wear cloth face covering or full face shield*  
• Order online with curbside pick-up
• Order by phone with curb-side pick-up
• No contact, timely delivery
• Wait in a car for an appointment and enter 
the building when called or texted; or
• Offer appointments by phone or video.

Examples of Mask Modifications
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2. The RPCs

2 reasons you care about disability status
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1. ORPC 1.1 Competent Representation

2. ORPC 1.2 Scope of Representation

3. ORPC 1.4 Communication

4. ORPC 1.6 Privilege/Confidentiality

5. ORPC 1.14 Diminished Capacity 

Effective Communication RPCs

1.  ORPC 1.1 Competence

A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the 
representation.
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1.  ORPC 1.1 Competence = Accommodation

A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the 
representation.

2.ORPC 1.2 Scope of Representation

(a)Subject to paragraphs (b) and (c), a lawyer shall abide by a 
client's decisions concerning the objectives of representation 
and, as required by Rule 1.4, shall consult with the client as to 
the means by which they are to be pursued….

(b)A lawyer may limit the scope of the representation if the 
limitation is reasonable under the circumstances and the client 
gives informed consent.

(c)A lawyer shall not counsel a client to engage, or assist a client, 
in conduct that the lawyer knows is illegal or fraudulent, but a 
lawyer may discuss the legal consequences…
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3.  ORPC 1.4 Communication

(a) A lawyer shall keep a client reasonably informed about the 
status of a matter and promptly comply with reasonable 
requests for information 

(b) A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions 
regarding the representation.

4.  ORPC 1.6 Privilege/Confidentiality

(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent….or the disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal information relating to the representation 
of a client to the extent the lawyer reasonably believes 
necessary: (1) to disclose the intention of the lawyer's client to 
commit a crime and the information necessary to prevent the 
crime; (2) to prevent reasonably certain death or substantial 
bodily harm…. (5) to comply with other law [including the ADA!]
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5.  ORPC 1.14 Diminished Capacity

(a) When a client's capacity to make adequately considered 
decisions in connection with a representation is diminished, 
whether because of minority, mental impairment or for some 
other reason, the lawyer shall, as far as reasonably possible, 
maintain a normal client-lawyer relationship with the client. 

(b) When the lawyer reasonably believes that the client has 
diminished capacity, is at risk of substantial physical, financial or 
other harm unless action…the lawyer may take reasonably 
necessary protective action... 

28

DOJ: client was denied effective 
communication due to failure to use 
a qualified interpreter resulting in 
attorney fine and waiver of fees  
http://www.ada.gov/tirone.htm

42 U.S.C.§12181(7)(F); 28 C.F.R. 
§36.303

Beyond the RPCs: Federal Enforcement
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3.  Hypos 

SScceennaarriioo  11::    AAccccoommmmooddaattiioonnss
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SScceennaarriioo  11::    AAccccoommmmooddaattiioonnss

• AAppppllyy  tteecchhnniiqquueess  &&  RRPPCCss::

• Disclosure if client consents & to comply 
with ADA (ORPC 1.6(a) and (b)(5)

• Ask about accommodation (ORPC 1.1)
• Ensure decisions are informed (OPRC 

1.4)
• Maintain normal attorney client 

relationship (ORPC 1.14(a))

SScceennaarriioo  22::    GGeettttiinngg  ttoo  tthhee  TTrruutthh  
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SScceennaarriioo  33::    GGeettttiinngg  ttoo  tthhee  TTrruutthh

• AAppppllyy  tteecchhnniiqquueess  &&  RRPPCCss::
• Don’t prejudge.

• 1.2(D) SCOPE
• 1.6(B) PRIVILEGE
• 3.3 CANDOR

• Obtain documentation 
(ORPC 1.1 
Competence)

• Research the effects of 
the medication (ORPC 
1.1 Competence)

SScceennaarriioo  22::    GGeettttiinngg  ttoo  tthhee  TTrruutthh  



Chapter 5—Presentation Slides: Effective Communication and Reasonable Accommodation

 5–18Getting Oriented in the Civil Rights Statutes That Protect People with Disabilities

Emily Cooper
Legal Director
Disability Rights Oregon
511 SW 10th Avenue, Suite 200
Portland, OR 97205
Phone: (503) 243-2081 ext. 215

ecooper@droregon.org
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