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Guardianship for Adults and Alternatives 

Timothy M. McNeil, Attorney at Law1 

I.  GENERAL BACKGROUND – GUARDIANSHIPS AND LESS RESTRICTIVE 
ALTERNATIVES. 

A. Protective Proceedings 

 All guardianships, conservatorships and other protective proceedings fall under the 
jurisdiction of the probate court.  See generally ORS 111.085.  The probate court may appoint a 
guardian on behalf of a person in a circumstance in which a person is found to be incapacitated.  
The statutory definition of incapacitated as set forth in ORS 125.005(5) is: 

“Incapacitated” means a condition in which a person’s ability to receive and 
evaluate information effectively or to communicate decisions is impaired to such 
an extent that the person presently lacks the capacity to meet the essential 
requirements for the person’s physical health or safety. “Meeting the essential 
requirements for physical health and safety” means those actions necessary to 
provide the health care, food, shelter, clothing, personal hygiene and other care 
without which serious physical injury or illness is likely to occur. 

 Some potential clients have difficulty understanding the difference between a guardian 
and conservator, especially when some states broadly use the term “guardian” to define the role 
of the conservator.  At the risk of oversimplifying, it may be helpful to advise clients that the 
guardian “guards” the person by taking care of health and placement issues, while the 
conservator “conserves” the funds by taking care of finances. 

 During the intake and case evaluation process, the attorney will determine if there is a 
need to seek appointment of a guardian, conservator, or both.  In many cases, there is a need for 
appointment of both a guardian and a conservator.  These roles may be filled by one person or it 
may be a situation where two different people should be appointed as guardian and conservator.  
In other cases, only a guardianship is necessary because the only issues present relate to health 
care and placement.  While guardianships and conservatorships are intertwined, this chapter will 
focus on guardianship cases exclusively. 

 Case evaluation is critical.  While attorneys are not expected to diagnose any particular 
medical condition, the question of proving incapacity by a standard of clear and convincing 
evidence is ever present, and the conditions which are the cause of incapacity should be 
considered and examined right from the start of the case. 

B. Civil Rights and Less Restrictive Alternatives 

 When considering a guardianship the attorney must first answer the question of “can an 
alternative be found which will eliminate the need for court involvement and not impose upon 

                                                            
1 Updated and revised based on materials authored by Don B. Dickman and Julie Meyer Rowett.  Thank you to Mr. 
Dickman and Ms. Meyer Rowett for generously allowing use of his materials and forms.   
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the civil liberties of the respondent?”  In fact, ORS 125.055(2)(i) requires a petition for 
guardianship to include an explanation of “less restrictive alternatives to the appointment of a 
fiduciary that have been considered and why the alternatives are inadequate . . . “ A guardianship 
proceeding is a process that greatly curtails or even removes a person’s basic fundamental civil 
rights, and should be taken very seriously.  Most courts will not grant a guardianship unless there 
is an undisputed need for protection and there are no other reasonable alternatives.  What are the 
alternatives to a guardianship proceeding? 

1. Advance Directive for Health Care.  ORS Chapter 127 sets forth the requirements 
for an advance directive for health care.  This document allows management of health 
care (including placement) and access to medical records.  If the respondent has 
executed an advance directive, the health care representative may be able to 
effectively manage the respondent’s health care needs without the need for a 
guardianship. 

2. Declaration for Mental Health Treatment.  ORS 127.736 provides a form for 
designation of a representative for mental health treatment.  It authorizes the 
representative to admit the principal to a health care facility for mental health 
treatment for up to 17 days.  The declaration may avoid the need for temporary 
guardianships and should be considered in the appropriate circumstances. 

3. Family Involvement.  Are family members able to provide care and work together?  
In many cases, family members are able to work together to provide for the physical 
needs of the respondent without the need for court involvement. 

4. Other Professional Assistance.  Has the family worked with professionals such as 
social workers and placement specialists to address the concerns of the respondent?  
Often professionals who specialize in these issues can navigate family dynamics and 
assist in finding an appropriate placement for the respondent.  This type of action is 
more appropriate when the respondent is not in immediate danger. 

5. Durable Powers of Attorneys/Estate Planning/Revocable Trusts.  These types of 
alternatives do not relate directly to avoiding a guardianship.  They are used to avoid 
a conservatorship where appropriate. 

II. THE INTAKE PROCESS AND CASE EVALUATION 

A. The Attorney-Client Relationship. 

 The first step to take when considering a guardianship is to establish the attorney-client 
relationship.  This can be surprisingly difficult, but it is critical to identify the client.  It is not 
uncommon to have a group of family members or friends of the respondent attend the initial 
appointment.  If this happens, take a moment to clarify the scope of representation and inform 
the client that the presence of a non-client will breach the attorney client privilege.  It is good 
practice to obtain a Release of Information (Forms 1-1 and 1-2) from your client, allowing you to 
discuss the case with others as you deem necessary, and allowing others to discuss the case with 
you.  This may help to prevent any disputed issues or claims against you concerning your 
unauthorized release of confidential attorney client information. 
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 B. Conflict Check. 

 Potential conflicts of interest are prevalent in protective proceedings due to the potential 
for adverse interests between spouses, siblings, parents and children.  Pay attention for potential 
developing conflicts as the case unfolds.  If there is a potential future conflict between clients, 
write a letter explaining the potential conflict and asking both parties to sign indicating that you 
have fully informed them of the potential conflict.  Review the Oregon Rules of Professional 
Conduct, Rule 1.7 carefully when considering this type of representation.  Sample letters are 
available through the Professional Liability Fund. 

 Another common scenario is when an existing client has diminished capacity and a 
spouse, sibling, parent, or friend wishes to pursue a guardianship.  In guardianship proceedings, a 
petitioner is an adverse position in relation to a respondent. An attorney cannot represent both 
petitioner and respondent due to these conflicting positions, While Rule 1.14 of the Oregon 
Rules of Professional Conduct allows a lawyer to take reasonably necessary protective action 
when the client is at risk of substantial physical, financial or other harm, this rule does not 
resolve the conflict of interest between a petitioner and a respondent.  The most straightforward 
way to address this problem is to refer the family member to another attorney specializing in 
guardianships and conservatorships. 

 C. Evaluate the Client. 

 Is the potential client someone that you would like to work with for many years?  Is the 
potential client credible?  Does the potential client understand the complexity of the situation and 
demonstrate a willingness to follow directions?  Does the client have an existing fiduciary 
relationship, such as power of attorney, with the protected person?  It is good practice to run a 
cursory background check through the Oregon Judicial Information Network (OJIN) to check for 
convictions or pending court cases.  A check for bankruptcy proceedings or federal court cases 
through the PACER system is accessible online. 

 D.  Assess the Need for a Guardianship. 

 After you have ruled out all less restrictive alternatives, assess the strength of you case.  
Discuss the facts in detail with your client to help you determine that you can meet your burden 
of proof as set forth in statute and in the Schaefer case.  Schaefer v. Schaefer, 183 Or App 515 
(2002).  Can you establish a nexus between the condition that has impaired the respondent and 
the respondent’s inability to manage the respondent’s care and safety? Evaluate the case from the 
worst case scenario, and make sure that the client understands the pitfalls. 

1. Assess the Potential for Objections.  Once you are confident you can 
meet your burden of proof, discuss the possibility of objections with the 
client.  Is the protected person hostile to the proposed action?  Are other 
family members in opposition?  Is there another family member that 
wishes to serve as guardian?  Will filing trigger family issues or a 
potential disinheritance?  If objections are anticipated, discuss ways to 
minimize the risk with your client.  Will open communication with other 
siblings prior to filing be helpful?  Can you consider using a professional 
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fiduciary to diffuse family tensions?  If you can identify the need for a 
professional fiduciary from the beginning, this can save your time and 
expense of filing an amended petition in response to an objection. 

2. Mediation.  Multnomah County now has mandatory mediation for all 
objections in probate matters.  See Multnomah County SLR 12.045 for a 
complete description of the procedures and rules related to mediation. 

 E. Obtain all Necessary Information. 

 Complete information about the protected person and all persons who may have an 
interest in the case is necessary.  A completed Guardianship/Conservatorship Information Sheet 
(Form 1-3) is essential, and many attorneys have a potential client complete this form prior to the 
first interview.  Another useful form is the “Guardianship Checklist” published by the 
Professional Liability Fund and available on the PLF website. 

 F. Attorney Fees. 

 ORS 125.095 requires court approval of attorney fees before payment from assets of the 
protected person.  There is no guarantee that fees will be awarded, and it is nearly certain that 
fees will not be awarded if the court denies the petition for guardianship. For these reasons, it is 
important to have a fee agreement with the client.  The client needs to assume the ultimate 
responsibility for payment of your fees. 

 Do not accept fees from the funds of the protected person without court approval.  Take 
care to examine the source of your funds.  For example, a spouse may write you a retainer check 
from an account with the protected person as joint owner.  Accepting this payment without court 
approval may violate ORS 125.095 because the funds are at least partially owned by the 
protected person. 

III. COURT FILINGS, SERVICE AND NOTICES. 

 A. Petition for Appointment of Guardian. 

 ORS 125.055 sets forth all the requirements for the Petition for Appointment of Guardian  
of an Adult for an Indefinite Period (Form 1-4).  Failure to include all required statutory 
information could result in rejection of the petition or requirement for correction.  Note that 2018 
legislation amended ORS 125.055 to require (1) an explanation of less restrictive alternatives to 
the appointment of a fiduciary that have been considered and why the alternatives are inadequate 
(ORS 125.055(2)(i)) and “A statement that indicates whether the petitioner is petitioning for 
plenary authority or specified limited authority for the person nominated as fiduciary.” (ORS 
125.055(2)(m)). The petition sets the stage for your case and it is important to have full, 
complete and accurate information.  Make sure that your petition tells the story of your case in 
detail.  If necessary, consider filing supplemental affidavits if they will help provide a clear 
picture of the situation. 

 The filing fee for a guardianship is now $124.  If you are filing a conservatorship together 
with your guardianship, the fees will increase based on the size of the protected person’s estate.  
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The fees for the court visitor vary from county to county.  In addition, the procedure for 
appointing the court visitor varies from county to county.  In many counties, the attorney is 
responsible for selecting a Court Visitor, confirming that person’s availability to serve, and 
submitting the Order Appointing Visitor.  If this is the case, provide an Order Appointing Visitor 
to the court.  Failing to do so can result in unnecessary delay of your case. 

 B. Notice to Respondent. 

 ORS 125.060 requires personal service for a respondent 14 years of age or older.  Use of 
a private process server is recommended as the presence of a uniformed sheriff’s deputy may 
cause unnecessary distress for the respondent. 

 ORS 125.070(3) sets forth the statutory Respondent’s Notice that is personally served on 
the respondent.  (Form 1-5).  The notice must be printed in at least 14 point type.  Check your 
local rules as well.  Some counties require that the notice contain specific information as to the 
availability of low cost or free legal services for seniors.  ORS 125.070(4) sets forth the 
Respondent’s Objection Form (Form 1-6).  The Respondent’s Objection Form is printed on blue 
paper and attached to the Respondent’s Notice. 

 C. Notice to Interested Persons. 

 A sample Notice to Interested Person is found at Form 1-7.  Read ORS 125.060 carefully 
and often.  The notice requirements are very broad.  The primary notice is given to the spouse, 
parents, and adult children.  However, the statute has many additional requirements including: 

1. Any person who is cohabiting with the respondent and who is interested in 
the affairs or welfare of the respondent; 

2. Any trustee, health care representative or agent under a financial power of 
attorney; 

3. Any known attorney for the respondent; 

4. If the person is in a nursing home or residential facility, the Long Term 
Care Ombudsman; 

5. If the person receives Veteran’s Benefits or money paid through the 
Department of Veteran’s Affairs, the Regional Office of the US 
Department of Veteran’s Affairs; 

6. If the respondent is receiving moneys paid or payable for public assistance 
provided under ORS chapter 411 by the State of Oregon through the 
Department of Human Services, a representative of the department; 

7. If the respondent is receiving moneys paid or payable for medical 
assistance provided under ORS chapter 414 by the State of Oregon 
through the Oregon Health Authority, a representative of the authority.  
OAR 407-043-1101 states that mailing or service of notices or documents 
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on the Department shall be considered notice on the Oregon Health 
Authority.  Therefore, the one notice sent to the Department of Human 
Services also satisfies this notice requirement; 

8. If the person is a resident of a mental health treatment facility or a 
residential facility for individuals with developmental disabilities, or if the 
guardian intends to place the respondent in such a facility, to Disability 
Rights Oregon. 

9. Any other person that the court requires. 

10. If there is any doubt err on the side of caution and provide notice.  Failure 
to provide a required notice can result in additional delay.  Addresses for 
the notice requirements set forth above are found in Form 1-8. 

 D. Appointment of Court Visitor. 

 The court visitor’s report carries substantial credibility with the court.  The court visitor is 
appointed after the filing of the petition.  The procedures for the appointment of the court visitor 
vary from county to county.  Some counties require the petitioner to solicit a Court Visitor 
approved by the county and to submit a proposed order appointing that Court Visitor. Other 
counties appoint a Court Visitor in response to the filed guardianship petition, with no other 
input from petitioner. Petitioner’s counsel should contact the county probate office to determine 
the practice of that court. After appointment, the court visitor investigates the circumstances of 
the case.  Generally, the court visitor interviews the respondent in person.  The court visitor also 
interviews the petitioner, listed relatives, and all persons listed as having information to support 
the finding of incapacity.  (Paragraph 15, in Form 1-5).  The court visitor submits a report to the 
court which informs the court of the visitor’s conclusions and recommendations as to the 
appropriateness of appointing a guardian.  The court visitor’s report is filed prior to the 
appointment of a guardian.  In most cases, the court visitor completes the report during the 
objection period. 

 E. Proof of Service. 

 File the appropriate Proof of Service upon the respondent.  If you use a process server to 
personally serve the respondent, the process server will provide the Proof of Service to file with 
the court.  You also need to file the appropriate Proof of Service of Notice of Time for Filing 
Objection to Petition for Appointment of Guardian.  (Form 1-9). 

 F. Limited Judgment Appointing Guardian. 

  Submit an appropriate limited judgment based on Form 1-10.  In addition, submit a 
Certificate of Compliance in accordance with UTCR 5.100, which informs the court regarding 
the position of any adverse party with regard to the proposed judgment. (Note: This certificate is 
required to be submitted with all proposed orders and judgments, including Court Visitor 
Orders).  If there is no adverse or objecting party, the proposed judgment need not be reviewed 
by any other party prior to submission to the court. Order your Letters of Guardianship.  
Procedures vary from county to county.  In some counties, the first Letters of Guardianship are 
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free.  If you need additional copies of the Letters of Guardianship, pay the appropriate fees to the 
court when requesting the extra Letters. 

 G. Notice of Appointment 

 ORS 125.082 requires that not later than 30 days following the date of the guardian’s 
appointment, the guardian must provide notice of the guardian’s appointment to the protected 
person, to anyone who has requested notice in the proceeding, to any other fiduciary for the 
protected person, to the VA, if the protected person receives Veteran’s benefits and to the 
Attorney General and facility superintendent if the protected person is incarcerated. 

 The notice most contain information outlined in ORS 125.082 (See Form 1-11). 

Follow up with Guardian. 

 Upon appointment, send the guardian a detailed letter outlining the specific powers and 
duties of guardian.  (Form 1-12).  Some counties send a general duties letter to the guardian upon 
appointment.  This is generally not sufficient.  The guardian needs a more detailed and specific 
letter addressing the unique facts of your case.  See below for more information.  The 
Professional Liability Fund publishes a sample “Duties of Guardian” letter (Form 1-13). 

1. The Guardian’s Report.  In your letter, advise the client of the due date of 
the annual Guardian’s Report.  Calendar the date in your file to send the report 
well in advance of the due date.  It is a good idea to send the guardian two 
blank copies of the Guardian’s Report (Form 1-14).  The first copy can serve 
as a draft copy and the second copy can be the final version. 

2. Guardianship Class. The Circuit Courts in Lane, Clackamas, Marion, 
Douglas, Tillamook and Multnomah Counties require guardians to sign up for 
a guardianship class within fifteen days of appointment and to take the class 
within sixty days of appointment. The class currently costs $100, and can be 
taken on line or in person. Guardian Partners is the organization that provides 
the class and receives the fee. 

 H. Petition for Attorney Fees. 

 After appointment of the guardian, you may be ready to petition for your attorney fees 
and costs.  ORS 125.095(2)(c) establishes that “Prior court approval is required  before the 
payment of fees from the funds of a person subject to a protective proceeding when the payment 
is to any attorney who has provided services relating to a protective proceeding, including 
services provided in preparation or anticipation of the filing of a petition in a protective 
proceeding.” ORS 125.098(2) establishes factors for the court to consider in the determination of 
whether to award attorney fees, while ORS 125.098(3) directs the court to consider the same 
factors as well as additional ones in the determination of the amount of an award of attorney fees. 
A fee petition should specifically address each factor, even if only to state that a specific factor 
does not apply. Of all of the factors, “the benefit to the person subject to the protective 
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proceeding by the party’s actions in the proceeding, . . .shall be given the greatest weight in the 
court’s consideration.”2 

1. Service of Fee Petition.  UTCR 9.060(4) directs that the fee petition must 
be served on all persons described in ORS 125.475(5), which re-directs 
the reader to ORS 125.060(3).  The statute requires notice on the 
respondent, and any other person who has filed an appearance or Request 
for Notice.  Read the statute carefully to be sure all required notices are 
properly sent.  A Notice of Time for  Filing Objections to Petition for 
Payment of Attorney Fees and Costs (modify Form 1-7) must be served 
along with the Petition. 

2. Proof of Service.  Submit a Proof of Service of Notice of Time for Filing 
Objections to Petition for Payment of Attorney Fees and Costs.  Provide 
15 days for filing objections along with 3 days for mailing the Notice.  
After the notice period has run, and if no objections have been filed, 
submit an Order Approving Payment of Attorney Fees and Costs and a 
Certificate of Compliance in accordance with UTCR 5.100. 

3. Guardian Fees and Costs.  Much like the attorney’s requirement for 
court approval, the guardian must also have prior court approval for 
guardianship fees See ORS 125.095(2)(b).  If the guardian is going to 
request a fee, it is efficient to request such fees at the same time of filing 
the attorney’s Petition for Payment of Attorney Fees and Costs.  The 
guardian should also file a Statement in Support of Request for 
Guardianship Fees.  The issue of reimbursement of costs advanced by the 
guardian varies from county to county.  Many counties require court 
approval for reimbursement of costs. 

 I. Special Issues with Temporary or Emergency Guardianships. 

 If there is a life threatening emergency, the court may appoint a temporary guardian for a 
period not to exceed 30 days pursuant to ORS 125.600.  This can be extended for a period of 30 
day for good cause shown (ORS 125.600(3). 

1. The court must make a specific finding by clear and convincing evidence that 
the respondent is “incapacitated or a minor, that there is an immediate and 
serious danger to the life or health of the respondent, and that the welfare of 
the respondent requires immediate action.”  Add factual information to your 
Petition for Appointment of Guardian for an Indefinite Period  (Form 1-5) 
that specifically addresses the requirements of ORS 125.600. 

2. The appointment of a temporary fiduciary may be requested in a separate 
petition or may be incorporated into the regular petition for appointment of a 
guardian for an indefinite period.  It is often most efficient to incorporate 

                                                            
2 ORS 125.098(2)(a) 
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everything into one petition.  Clarity in writing and presentation to the court 
are essential in this situation.  Headings can help to differentiate the different 
sections of your petition. 

3. Notice must be given to the respondent and other persons specified in ORS 
125.060(2) at least two days prior to the appointment of a guardian.  The court 
may waive the two day notice requirement upon a finding of immediate and 
serious danger. 

4. An ex parte appearance is necessary for the appointment of a temporary 
guardian.  Call the court to schedule your appearance.  Procedures vary from 
county to county.  If the two day notice requirement is not waived, the court 
visitor may complete a report prior to the appearance date and will also attend 
the ex parte appearance.  Efile your Limited Judgment Appointing Temporary 
Guardian prior to the ex parte appearance. 

5. ORS 125.605(5) requires the court to hear any objections to the appointment 
of a temporary guardian within two judicial days after the date the objection is 
filed.  Therefore, be prepared to attend an emergency hearing on a moment’s 
notice. 

6. Some counties require a letter from a medical professional that confirms the 
need for the temporary guardianship.  There is active debate among 
practitioners regarding this requirement that is beyond the scope of these 
materials. 

7. Washington County requires a hearing if the temporary guardian plans to 
place the protected person at the Oregon State Hospital. 

8. One of the most important safeguards to the civil rights of a respondent in a 
protective proceeding is notice. The procedure for the appointment of a 
temporary guardian severely limits or eliminates notice. For this reason, the 
temporary guardianship procedure is only appropriate in the most severe and 
dangerous of circumstances, when immediate and serious danger is clear. 
Clients are often advised by hospital or care facility personnel to retain 
counsel and secure the appointment of a temporary guardian immediately. 
Legal counsel must make certain that appropriate circumstances exist to take 
this drastic action. 

IV. CONTESTED CASE HEARINGS 

 A. Objections for the Petition and Cross Petitions. 

 The case strategy will vary depending on who has filed an objection.  The respondent has 
an absolute right to object to the guardianship proceeding.  When a respondent objects, the court 
will often appoint an attorney to represent the respondent.  Any interested person has the right to 
object to the guardianship proceeding.  In many cases, at the time an objection is filed, a cross-
petition will be filed nominating a different guardian.  When representing a person who is 
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objecting, you must file a cross petition nominating an alternative guardian and serve it in the 
same manner as the original guardianship.  The court has no authority to appoint any person as a 
fiduciary unless the respondent has received proper notice of the petition.  Spady v. Hawkins, 155 
Or App 454, 1998. See Form 1-15 for a sample objection. 

 B. Objections in General. 

1. Respondent is not incapacitated. The standard of proof for a finding of 
incapacity is set forth in statute and interpreted in the Schaefer case.  The 
petitioner must prove by clear and convincing evidence that the person has 1) 
such severely impaired perception or communication skills, that 2) the person 
cannot take care of his or her basic needs to an extent to be life or health 
threatening, and 3) the impaired perception or communication skills cause the 
life threatening disability.  The petitioner must prove the inability to process 
and communicate information and the inability to perform essential functions.  
The petitioner must overcome the presumption of competency. 

2. No Guardian is Needed but a Protective Order May be Appropriate.  
There are instances where the respondent may be incapacitated but a guardian 
is not needed because of the prior execution of an Advance Directive for 
Health Care, yet for some reason court assistance is required.  For example, 
feuding family members may dispute visitation of the respondent.  It may be a 
case where a relative or acquaintance has been harassing the respondent, 
borrowing money, or living in the respondent’s home.  ORS 125.600 allows 
the entry of a protective order without the appointment of a fiduciary, if the 
court determines that grounds exist for appointment of a fiduciary. 

3. The Proposed Guardian is not Suitable.  In many cases, it is clear that the 
respondent needs a guardian but the parties cannot agree who should be 
appointed as guardian.  ORS 125.200 establishes that “The court shall appoint 
the most suitable person who is willing to serve as fiduciary after giving 
consideration to the specific circumstances of the respondent, any stated 
desire of the respondent, the relationship by blood or marriage of the person 
nominated to be fiduciary to the respondent, any preference expressed by a 
parent of the respondent, the estate of the respondent and any impact on ease 
of administration that may result from the appointment.” Note that while the 
court considers the stated desire of respondent, the law assigns no higher 
priority to these factors than any others (see Grimmett v. Brooks, 193 Or App 
427 (2004)). The hearing may turn into an assault upon the character of the 
nominated guardian, so make sure that the nominated guardian can withstand 
the stress of the hearing.  Conversely, if opposing the nomination of the 
guardian, then the objector needs to show unsuitability. 

4. Request for Restrictions on the Authority of the Guardian.  There are 
situations where an objection may simply contain a request to place limitation 
on the authority of the guardian, perhaps restrictions on placement of the 
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respondent or allowing the continuation of a previously appointed Health Care 
Representative. 

 C. Settlement and Compromise. 

 Look at the case realistically and make every attempt to compromise and settle the case if 
at all possible.  Consider the following: 

1. In Multnomah County, mediation is now mandatory.  Even if not required by 
local rules, mediation may be helpful. 

2. A judicial settlement conference may be appropriate. 

3. Disputed cases often have more to do with unfinished personal matters 
between family members than with the legal issues. 

4. Consider whether the appointment of an independent person such as a 
professional guardian would be appropriate? 

5. Consider creative approaches.  Stephen R. Owen has published an excellent 
article, “Creative Solutions to Contested Conservator and Guardian Matters,” 
that offers excellent ideas and sample language.  Most settled cases include 
some inclusion of the language from this article. 

 D. Prepare the Case as Early as Possible. 

 Prepare your case well in advance of your hearing date.  Consider the following when 
preparing for your hearing: 

1. Issue subpoenas promptly, and be sure to include witness and mileage fees.  
Proper service is necessary.  See ORCP 55. 

2. Under the revised ORCP 55H, a “qualified protective order” is needed for 
obtaining medical records. 

3. Interview all witnesses and prepare your direct examination of each witness.  
Surprises at trial are less likely to occur. 

4. Prepare your direct examination of the court visitor with care.  Prepare the 
direct examination to avoid hearsay objections. 

 E. Presenting the Evidence at the Hearing. 

1. Burden of Proof- What Needs to Be Proven at Hearing?  The most recent 
case on point regarding the fundamental issues of guardianship is Schaefer 
and Schaefer, 183 Or App 513, (2002).  The facts in that case involved an 86 
year old woman with medical problems, memory lapses, resistance to medical 
treatment, and a large collection of dogs and cats resulting in a smelly house.  
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The trial court appointed a guardian, but the Court of Appeals reversed.  The 
Court held that in order for the appointment of a guardian to be proper, the 
Petitioner must prove by clear and convincing evidence that the respondent 
has 1) such severely impaired perception or communication skills that 2) the 
respondent cannot take care of his or her basic needs to an extent to be life or 
health threatening, and 3) the impaired perception or communication skills 
cause the life threatening disability. 

Practitioners have noted that Schaefer appears to confuse the statutory 
standard for a finding of incapacity as set forth in ORS 125.005(5), and 
instead appears to blend three differing statutory standards of: (a) a 
guardianship under ORS 125.005(5); (b) an emergency guardianship under 
ORS 125.600(1); and (c) a civil commitment proceeding under ORS 
426.005(1)(d)(A). 

As a practical matter, very few guardianship cases are taken to the court of 
appeals and there has been no further clarification of the holding in Schaefer.  
Don B. Dickman, in previous years, has set forth the belief that the holding in 
Schaefer narrowly addresses causation, as the appeals court determined that 
while the respondent showed signed of diminished mental health, there was no 
causal connection between her diminished capacity and a substantial life 
threatening condition. 

When preparing for a contested proceeding before a court, consider 
characterizing the evidence incorporating both the statutory and the Schaefer 
standards. 

2. The Court Visitor.  Generally speaking, the testimony of the court visitor is 
the most important testimony because such testimony often carries the greatest 
weight with the judge.  Some judges consider the court visitor to be a 
representative of the court.  The court visitor is generally considered an expert 
pursuant to OEC 702, as ORS 125.150(2) states that the person appointed as 
visitor must have the training and experience required to make the 
recommendations required under ORS 125.150 and 125.155.  If the court 
visitor does not agree with the petitioner, it does not mean there is no hope for 
your case.  Evidence may be presented to rebut findings of the court visitor.  
However, also carefully consider the recommendations of the court visitor.  
Can the petitioner change the strategy to incorporate recommendations of the 
court visitor, such as considering a more appropriate care setting? 

3. Other Witnesses.  Present credible witnesses who will support your position 
and will be able to relate specific facts about the case.  For example, a 
caregiver can testify as to the level of assistance that the respondent may need, 
and the behaviors that he or she has observed.  Neighbors and friends can 
testify as to the changes in the respondent’s behaviors and health, and provide 
a “before and after” contrast.  Family members who are regularly involved 
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with the respondent can provide testimony as to their observations about the 
respondent. 

4. Trial Memorandum.  A brief trial memorandum outlining the case history 
and the evidence that is expected to be presented is usually helpful to the 
court.  You may want to also consider submitting proposed findings of fact on 
a separate pleading form, such as a finding that “based on the testimony 
presented, the petitioner has proven by clear and convincing evidence, that the 
respondent…” 

V. THE POWERS AND DUTIES OF A GUARDIAN 

 A. Rights of the Protected Person. 

 The statutes require that the court enter the least restrictive order possible.  “The court 
shall make a guardianship order that is no more restrictive upon the liberty of the protected 
person than is reasonably necessary to protect the person.”  ORS 125.305(2).  Under the terms of 
ORS 125.300(3), the protected person retains all of his or her legal and civil rights, “except those 
that have been expressly limited by court order or specifically granted to the guardian by the 
court.”  Basic rights include, but are not limited to: 

1. Right to vote. 

2. Right to marry. 

3. Right to contact and obtain counsel. 

4. Right to seek termination of the guardianship or review or modify any aspect 
of the guardianship. 

5. If mentally competent, the right to enact estate planning including making or 
changing a will, changing beneficiaries of a life insurance policy or annuity. 

6. Right to receive notices concerning any aspect of the guardianship 
proceeding, including attorney fee petitions, accountings, intent to change 
placement, and any other relevant proceeding.  Be sure to send direct notice to 
the respondent of all future actions which require notice. 

 B. Specific Powers of the Guardian. 

 It is important that the guardianship limited judgment have a general recitation of the 
powers of the guardian, although it is not required that all powers of the guardian are listed 
within the limited judgment.  ORS 125.315 lists the general powers and duties of a guardian, 
including, but not limited to: 

1. Health care. 

2. Placement/residence. 
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3. Care, comfort and maintenance. 

4. Disposition of remains. 

5. Finances.  Pursuant to ORS 125.315(f) and 125.320(2), the guardian may 
receive money and personal property deliverable to the protected person and 
apply the money and property for the support, care and education of the 
protected person.  The statute directs that the guardian shall exercise care to 
conserve any excess for the protected person. The court may require the 
guardian to post a bond if the guardianship will clearly involve financial 
management. 

 C. Limitations of the Guardian’s Powers 

1. Use of the Protected Persons Funds.  The guardian may not use the 
protected person’s funds to pay the guardian, or the guardian’s spouse, parent 
or child, for the room and board of the protected person without court 
approval.  Carefully review ORS 125.320(2) and 125.221(4). 

2. Conflicts of Interest.  Review ORS 125.221 for any issues which can arise 
concerning conflict of interest by the guardian in the expenditure of the 
protected person’s funds. 

3. Placement.  Before placement of an adult protected person in a mental health 
facility, nursing home, assisted living, residential care, or adult foster home, 
the guardian must file a Notice of Intent to Place the protected person (Form 
1-16) and give proper notice pursuant to ORS 125.065. Note that all 
placement changes, not just moves to care facilities, require prior notice (ORS 
125.320(3)(a)). The notice must be filed and served at least 15 days prior to 
the change in placement, unless the guardian determines that the placement 
change must occur in less than 15 days in order to protect the immediate 
health, welfare or safety of the protected person or others. If these 
circumstances exist, they must be articulated in the move notice, and the 
notice must be filed or served no later than two judicial days after the move. A 
court order authorizing the move is not required. 

4. Limitation on Association. According to ORS 125.323, a guardian may not 
limit a protected person’s interaction with a protected person’s “preferred 
associations” except as allowed by the court or to avoid harm to the protected 
person. If a guardian limits an association, the limit is challenged, and the 
court rules that the limit is unreasonable, the court could remove the guardian 
and/or award attorney fees to the challenging party. 

 D. Guardian’s Report. 

 ORS 125.325 requires the filing of a Guardian’s Report within 30 days after the 
anniversary of the guardian’s appointment.  A statutory form is reproduced as Form 1-14.  The 
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court is not required to approve the report or take any other action on the report.  The report must 
also be served upon: 

1. The protected person. 

2. Any other fiduciary other than the guardian who has been “appointed” for the 
protected person (beyond a court appointed conservator, it is prudent to 
include any trustee, health care representative or any other fiduciary). 

3. Any person who is a party or has required notice. 

4. Department of Veterans Affairs if the protected person is receiving Veteran’s 
Administration benefits. 

5. Any other person the court requires. 

 E. Termination of the Guardian’s Authority. 

 The authority of the guardian ends upon the death, resignation or removal of the 
fiduciary.  Upon termination of the guardian’s authority, if the need for a guardian still exists, a 
petition to appoint a successor guardian must be filed and served in the same manner as the 
original petition.  Under ORS 125.090(2), the court has authority to terminate the guardianship if 
the protected person has died, if the need for a guardianship no longer exists due to restoration of 
capacity, or the best interest of the protected person would be served by the termination of the 
guardianship. 
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Form 1-1—RELEASE OF CONFIDENTIAL INFORMATION 
 
 

  AUTHORIZATION FOR RELEASE OF CONFIDENTIAL INFORMATION  

I, ______________, authorize you, __________ Attorney, or____________, legal 
assistant, to disclose to _____________________, information from the confidential 
records pertaining to me or my estate. 

I also authorize you to disclose confidential information to any State Agency, to 
any financial institution, or any other person or entity which you reasonably believe 
would need to have such confidential information to assist you in providing legal services 
to me or on my behalf.  

I understand that the specific type of information to be disclosed includes any and 
all oral or written information contained in your files, of any type whatsoever. This 
disclosure is being made to assist _______________________in providing legal services.  

I understand that I may revoke this Authorization for Release of Confidential 
Information at any time, but I wish to remain in effect until I state otherwise. 

DATED, this __________day of _________, 20___. 

                                               
__________________________________ 
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Form 1-2—RELEASE OF CONFIDENTIAL INFORMATION 
 
 

  AUTHORIZATION FOR RELEASE OF CONFIDENTIAL INFORMATION  
 
STATE OF OREGON                      )  
                                                          ) ss  
COUNTY OF  _______                   ) 

I, ______________, authorize you ________________, Attorney, or 
_____________________, legal assistant, to disclose information from the confidential 
records pertaining to _________________________________or to me. I understand that 
the specific type of information to be disclosed includes any and all oral or written 
information requested, of any type whatsoever. This disclosure is being made to assist 
_______________________in providing legal services.  

A photocopy of this authorization shall be considered as effective and valid as the 
original. This authorization for disclosure of information is effective until I revoke it. 

Thank you for your cooperation.  

DATED, this ____day of _________, 20___. 

                                                              
_____________________________ 

 

SUBSCRIBED AND SWORN TO before me this ____day of _________, 20___. 

 
                                                                       _____________________________ 

                                                      Notary Public for Oregon 
                                                                          My commission expires: __________ 
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Form 1-3—GUARDIANSHIP/CONSERVATORSHIP 
INFORMATION SHEET 

 

Information about the person who needs a guardian and/or a conservator: 

Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Social Security No.: _______________________________________________________ 
Date of Birth: _____________________________________________________________ 
Age: ____________________________________________________________________ 
Current Location: _________________________________________________________ 
County: _________________________________________________________________ 
If in a hospital or care facility, when admitted: __________________________________ 
Your relationship to the person: ______________________________________________ 

 

Information about the person’s spouse: [Check here if the person is not married: _________] 

 
Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Age: 18 or older ______  Under 18 years ______ 

 

If the person lives with a domestic partner, friend, or relative, information about him or her: 

 
Name: __________________________________________________________________ 
Relationship: _____________________________________________________________  
Age: 18 or older ______  Under 18 years ______ 
 

Information about the children or other closest living relatives of the person [For example, parents, 
brothers and sisters, aunts and uncles, or nieces and nephews]:  

 
Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship: _____________________________________________________________  
Age: 18 or older ______  Under 18 years ______ 
 
Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship: _____________________________________________________________  
Age: 18 or older ______  Under 18 years ______ 
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Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship: _____________________________________________________________  
Age: 18 or older ______  Under 18 years ______ 
 
Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship: _____________________________________________________________  
Age: 18 or older ______  Under 18 years ______ 
 
Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship: _____________________________________________________________  
Age: 18 or older ______  Under 18 years ______ 
 
Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship: _____________________________________________________________  
Age: 18 or older ______  Under 18 years ______ 

(If more space is needed, add information on the back of this page) 

Has there been a guardian or conservator for the person before?                               Yes___ No___ 

Has the person ever signed a power of attorney, advance directive for health care, trust or other 
document naming someone to make financial, medical or personal decisions?           

                                                                                                                                     Yes___ No___ 

Who was named to make decisions? (If more than one person, add information on the back of this page) 

 
Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship: _____________________________________________________________         
Type of document or decision maker: __________________________________________ 
 

Information about the person’s current doctors(s): (If more than one, add information on the back of this page) 

Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 

Information about the person’s lawyer(s): (If more than one, add information on the back of this page) 

Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _____________________________________________________________ 
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Briefly describe the person’s physical and mental condition: _____________________________ 

______________________________________________________________________________ 

Does the person need help making medical and health care decisions?         Yes___ No___ 

If yes, please give examples showing why the person needs this type of help: ________________ 

______________________________________________________________________________ 

Does the person need help to take care of basic physical needs like food, shelter, clothing and 
personal cleanliness?                                                                                         Yes___ No___ 

If yes, please give examples showing why the person needs this type of help: ________________ 

______________________________________________________________________________ 

Does the person need to stay in a care facility, or be moved to a care facility?  

                                                                                                             Yes___ No___ 

If yes, please give examples showing why the person needs to be in a care facility: ___________ 

______________________________________________________________________________ 

Does the person need help to respond to other problems?                                 Yes___ No___ 

If yes, please describe the other problems: ____________________________________________ 

What other kinds of help and services have been tried in the past year? [For example, help with 
housekeeping or bathing: someone setting up the medication or balancing the checkbook; medical 
or mental health treatment] 

Does the person need help making decisions about finances and property?       Yes___ No___     

If yes, please give examples showing why the person needs this type of help: ________________ 

______________________________________________________________________________ 

 
Who else has personal experience with the situations you described? [For example, caregivers, 
case managers, other family members, friends and neighbors] 

Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship:    ____________________________________________________________ 
 
Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship:    ____________________________________________________________ 

Is there an immediate, life-threatening problem?                                               Yes___ No___ 

If yes, what is the harm that will come to the person if there is not an emergency guardianship or 
conservatorship? ______________________________________________________________ 
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The court requires sworn statements from people with personal knowledge of the emergency 
situation. Who would be willing and able to provide those statements? 

Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship:    ____________________________________________________________ 
 
Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Relationship:    ____________________________________________________________ 

 

Who should be the guardian and/or conservator? 

Name: __________________________________________________________________ 
Address: ________________________________________________________________  
Telephone: _______________________________________________________________ 
Date of Birth:    ____________________________________________________________ 
Age: _____________________________________________________________________ 
Relationship: ______________________________________________________________  
 

Has the proposed guardian and/or conservator filed for bankruptcy, been convicted of a crime, or 
had any occupational or professional license revoked?                                       Yes___ No___   

If yes, please explain: __________________________________________________________ 

Information about the income and assets of the person who needs a guardian and/or a 
conservator: 

Income:                                  Source                              Monthly Amount 
_____________                       _____________                 _______________________________ 
_____________                       _____________                 _______________________________ 
_____________                       _____________                 _______________________________ 

 

Does the person have money or other assets worth more than $10,000?                Yes___ No___ 

 

Does the person receive benefits from the U.S. Department of Veterans Affairs? 

                                                                                                                                 Yes___ No___ 

 

Does the person receive Medicaid assistance (Oregon Health Plan), food stamps, or other public  
assistance from the Oregon Department of Human Services?                                 Yes___ No___ 

 

Please answer the following questions if the person needs a conservator. Note: A conservator is 
usually needed if the person who cannot manage his or her finances has assets worth more than 
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$10,000 or if money or property has to be recovered. If the finances are already being managed 
by someone else, like a trustee, please describe the arrangement: ___________________ 

_______________________________________________________________________ 

Real                    Address                                                                                Value                                                        
Property:            ________________________________________              $___________   
                           ________________________________________              $___________   
                           ________________________________________              $___________    
 
Bank                   Bank or Institution         Account Number                           Balance 
Accounts:           _________________      _____________________            $___________   
                           _________________      _____________________             $___________   
                           _________________      _____________________             $___________    
 
Brokerage          Broker                             Account Number                           Balance 
Accounts:           _________________      _____________________             $___________   
                           _________________      _____________________             $___________   
 
Retirement         Company or Bank           Account Number                          Cash Value 
Plans/IRAs:        _________________      _____________________             $___________   
                           _________________      _____________________             $___________   
                            
Annuities/Company                                   Policy Number                             Cash Value 
Life Insurances:  
                           _________________      _____________________             $___________   
                           _________________      _____________________             $___________    
 
Vehicles:            Year, Make and Model                                                          Value                                                        
                           ________________________________________              $___________   
                           ________________________________________              $___________   
 
Other Assets:     Description                                                                            Value                                                        
                           ________________________________________              $___________   
                           ________________________________________              $___________   
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Form 1-4—PETITION FOR THE APPOINTMENT OF GUARDIAN OF AN ADULT 

FOR AN INDEFINITE PERIOD 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF ________ 

PROBATE DEPARTMENT 
 

In the Matter of the Proposed Guardianship        ) 
of                                                                          ) 

                      )
NAME,                                                                ) 

)
)

Respondent.)

  No.  _____________ 
 

    
     PETITION FOR THE APPOINTMENT OF 
     A GUARDIAN  
     OF AN ADULT FOR AN INDEFINITE 
     PERIOD 
)    ORS 21.175 (Guardianship fee authority) 

 
          _______________ petitions the court to appoint [him/her or proposed fiduciary] as 

guardian for _________, respondent, and presents the following information to the court:  
1. 

       The following information is given with regard to respondent: 
         Name: ___________________________________________________________ 
         Age/Date of Birth: _________________________________________________ 
         Currently located at: ________________________________________________ 
         County: __________________________________________________________ 
         Residence address: _________________________________________________ 
         County: __________________________________________________________ 

 
2. 

       Petitioner is respondent’s [relationship or interest of petitioner]. 
 

3. 
  The following information is given with regard to the proposed guardian: 

          Name: ___________________________________________________________ 
          Age: _____________________________________________________________ 
          Address: __________________________________________________________ 
           
 

4. 
       The proposed guardian has not been convicted of any crime, has not filed or received 

protection under the bankruptcy laws, has not had a state professional or occupational license 
revoked or canceled, and has not been removed as a fiduciary under ORS 125.225 [if there has 
been a conviction, bankruptcy, removal of fiduciary, etc., revise accordingly and add an 
explanation.] The proposed guardian is willing and able to serve.  
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5. 
       Based on petitioner’s reasonable inquiry, respondent has not named an attorney-in-fact under 

a power of attorney or a health care representative under the provisions of ORS 127.505 to 
127.660. No other court has ordered guardianship or conservatorship, and no trust exists. If any 
fiduciaries are found, petitioner will notify the court of their names and addresses. [Or Respondent 
has named the following fiduciaries: 
 
Name                        Fiduciary Relationship                Address and Telephone Number ] 
_____________        ___________________                 __________________________ 
 

6. 
       Respondent’s treating physicians and other persons providing care to respondent are: 
Name                                        Address and Telephone Number 
________________                ______________________________________ 
________________                ______________________________________ 
 

7. 
       The factual information supporting the petition for the appointment of a guardian is as 

follows. Due to [identify condition which has impaired respondent’s ability to protect his/her own 
health and safety], Respondent is not presently able to meet the essential requirements for [his/her] 
physical health and safety. [Add specific allegations about health and safety concerns, including 
whether the person needs to be in a residential facility]  The following less restrictive 
alternatives to guardianship are ineffective in this case or unavailable: [describe alternatives which 
have been attempted and/or which are unavailable] 
 

8. 
       In addition to petitioner and the above doctors, the following people have information 
to support a finding that respondent is incapacitated and financially incapable: 

 
Name and Relation                Address and Telephone Number 
________________                ______________________________________ 
________________                ______________________________________ 
 

9. 
       A general description of the respondent’s assets, income, and other property in need of 

protection and the approximate values is as follows: 
              A. Real Property:                          [value]; 
              B. Bank Accounts:                        [values and locations]; 
              C. Investments:                             [values and locations];  
              D. Personal Belongings:               [value]. 
     E. Income             [source; monthly amount;projected annual amount]  
              Petitioner estimates that the total value of respondent’s assets and projected annual 

income known to petitioner is $[amount]. 
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10. 
              The proposed guardian is not a public or private agency that provides services to 

respondent, and is not an employee of such an agency. 
 

11. 
       Petitioner seeks plenary authority / specific limited authority for the guardian. 
 
 The guardian should be authorized to make medical and health care decisions for 

respondent. 
        

The guardian should be authorized to make decisions about where respondent lives and 
about the services respondent receives. The proposed guardian plans to [maintain respondent in 
his/her current living situation] seeks authority to place respondent in [facility name and location] 
or another appropriate care facility.] 

 
      Add if appropriate: The guardian should be authorized to make the decisions needed to 

protect respondent from [name or problem,] including [add specific authority being requested]. 
 

 
12. 

 The proposed guardian will / will not exercise control over respondent’s estate as described 
in Paragraph 9 above. [if guardian will exercise control over estate, explain how control will be 
exercised, including identification of respondent’s income by source and amount, and amount of 
any funds that the guardian will be holding for respondent at the time of appointment.]  
 

13. 
 [If petition seeks appointment of guardian for adult or for minor respondent who is more 

than 16 years of age] The court must appoint a visitor, in accordance with ORS 125.055(3)(b). 
 
 

14. 
       Respondent [is/is not] receiving moneys paid or payable by the Department of Veterans 

Affairs or by the State of Oregon Department of Human Services. 
 

15. 
The persons entitled to notice of this proceeding, in addition to respondent, are:  

               Name and Relation                Address and Telephone Number 
               ________________                ______________________________________ 
               ________________                ______________________________________ 

 
16. 

         Petitioner is entitled to seek reasonable attorney’s fees and costs from the funds of 
respondent in accordance with ORS 125.095. 
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WHEREFORE, petitioner requests a limited judgment: 
1.    Appointing a court visitor [or Appointing [name] as court visitor]; 
2.    Appointing [proposed guardian] as guardian for [respondent], to serve without bond; 
3.    Directing that Letters of Guardianship issue to [proposed guardian]. 
 

 I hereby declare that the above statement is true to the best of my knowledge and 
belief, and that I understand it is made for use as evidence in court and is subject to 
penalty for perjury. 
 
 DATED this day of _________, 20__. 

 
     ______________________  
                                                            [Petitioner]  PETITIONER 

 
 
 
 
 
PETITIONER: 
[Name, address, and telephone number] 
 

ATTORNEY FOR PETITIONER: 
[Name, OSB number, address, telephone number, fax number, and e-mail address] 
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Form 1-5—NOTICE TO RESPONDENT (ADULT) 

    Important Note: This notice must be printed in at least 14 point type. 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF ________ 

PROBATE DEPARTMENT 
 

In the Matter of the Proposed Guardianship of ) 
                      ) 

NAME,                                                              ) 
) 
) 
) 

Respondent.   ) 
 

  No.  _____________ 
 
     NOTICE TO RESPONDENT OF 
     TIME FOR FILING OBJECTIONS  
     TO APPOINTMENT OF   
     GUARDIAN OF AN ADULT FOR 
     AN INDEFINATE PERIOD 

 
TO: [Name and address of respondent] 
           __________________, petitioner, [who is your [relationship] or that is an 
agency or business that provides guardianship services], has asked a judge for the 
power to make decisions for you. The judge has been asked to give this person, 
agency or business the authority to make the following decisions for you: 
 

___ Medical and health care decisions, including decisions on which doctors 
you will see and what medications and treatments you will receive. 

___ Residential decisions, including decisions on whether you can stay 
where you are currently living or be moved to another place. 

___ Financial decisions, including decisions on paying your bills and 
decisions about how your money is spent 

___ Other decisions: [describe other authority requested]. 

          
         YOUR MONEY MAY BE USED IF THE JUDGE APPOINTS A GUARDIAN 

FOR YOU. YOU MAY BE ASKED TO PAY FOR THE TIME AND EXPENSES 
OF THE GUARDIAN, THE TIME AND EXPENSES OF THE PETITIONER’S 
ATTORNEY, THE TIME AND EXPENSES OF YOUR ATTORNEY, FILING 
FEES AND OTHER COSTS.  
         YOU MUST TELL SOMEONE AT THE COURTHOUSE BEFORE [deadline 

for making objections] IF YOU OPPOSE HAVING SOMEONE ELSE MAKE THESE 
DECISIONS FOR YOU.   
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           OBJECTIONS: 
           You can write to the judge if you do not want someone else making decisions 

for you. The judge’s address is : _____________________. 
           You have the right to object to the appointment of a guardian by saying you 

want to continue to make your own decisions. If you do not want another person, 
agency or business making decisions for you, you can object. If you do not want 
[proposed guardian] to make these decisions for your, you can object. If you do not 
want your money to be used to pay for these expenses, you can object. 
           You can object any time after the judge has appointed a guardian. You can ask 

the judge at any time to limit the kinds of decisions that the guardian makes for you so 
that you can make more decisions for yourself. You can also ask the judge at any time 
to end the guardianship. 
 
           THE HEARING: 
           The judge will hold a hearing if you do not want a guardian, do not want this 

particular person to act as your guardian or do not want your money used this way. At 
the hearing, the judge will listen to what you and others have to say about whether you 
need someone else to make decisions for you, who that person should be and whether 
your money should be spent on these things. You can have your witnesses tell the 
judge why you do not need a guardian and you can bring in records and other 
information about why you think that you do not need a guardian. You can ask your 
witnesses questions and other witnesses questions.  
 
           [As of the date on this notice, no hearing has been set.] 
 
           THE COURT VISITOR: 
           The judge will appoint someone to investigate whether you need a guardian to 

make decisions for you. This person is called a “visitor.” The visitor works for the 
judge and does not work for the person who filed the petition asking the judge to 
appoint a guardian for you, for you or for any other party. The visitor will come and 
talk to you about the guardianship process, about whether you think that you need a 
guardian and about who you would want to be your guardian if the judge decides that 
you need a guardian. The visitor will talk to other people who have information about 
whether you need a guardian. The visitor will make a report to the judge about 
whether what the petition says is true, whether the visitor thinks that you need a 
guardian, whether the person proposed as your guardian is able and willing to be your 
guardian, who would be the best guardian for you and what decisions the guardian 
should make for you. If there is a hearing about whether to appoint a guardian for you, 
the visitor will be in court to testify.  
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          You can tell the visitor if you don’t want someone else making decisions for 

you when the visitor comes to talk with you about this matter. 
 
           LEGAL SERVICES: 
           You can call a lawyer if you don’t want someone else making decisions for 

you. If you don’t have a lawyer, you can ask the judge whether a lawyer can be 
appointed for you. 
            There may be free or low-cost legal services or other relevant services in your 

local area that may be helpful to you in the guardianship proceeding. For information 
about these services, you can call [Insert local legal services offices’ telephone 
numbers] and ask to talk to people who can help you find legal services or other types  
of services.                                           
 
            OBJECTION FORM: 
            You can mark the blue sheet (Respondent’s Objection) that is attached to this 

form if you do not want someone else to make your decisions for you. You can give 
the blue sheet to the visitor when the visitor comes to talk with you about this, you can 
show it to your attorney or you can mail it to the judge.  
 
            DATED this ____ day of _________________, 20__. 
 
                                                                                     ______________________ 
                                                                                      [Name and OSB number] 
                                                                                      Attorney for petitioner 
 
PETITIONER: 
[Name, address, and telephone number] 
 

ATTORNEY FOR PETITIONER: 
[Name, OSB number, address, telephone number, fax number, and e-mail address] 
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Form 1-6—RESPONDENT’S OBJECTION 

    Important Note: This must be printed on blue paper in at least 14 point 
type and attached to the Notice to Respondent (Adult). 
 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF ________ 

PROBATE DEPARTMENT 
 

In the Matter of the Proposed Guardianship of ) 
) 

NAME,                                                              ) 
) 

Respondent.) 

  No.  _____________ 

RESPONDENT’S OBJECTION 
      

  
 

                I object to the petition for the following reasons: 

_____ 
 

_____ 

  
_____ 

I do not want anyone else making any of my decisions for me. 

 
I do not want [fill in proposed guardian’s name] making any 
decisions for me. 
 
I do not want ____________________ to make the following 
decisions for me: _________________________ 

 
 

___________________ 
(Date) 

 _____________________ 
(Signature of Respondent) 

             GIVE TO THE VISITOR OR MAIL TO: ____________________. 

                                                                            [Name and address of court] 
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FORM 1-7—NOTICE OF TIME FOR FILING OBJECTIONS TO
         APPOINTMENT OF GUARDIAN [AND CONSERVATOR] 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF_______________ 

PROBATE DEPARTMENT 

In the Matter of the Proposed Guardianship of: 

NAME, 

Respondent. 

)
)
)
)
)
) 
) 
) 

Case No. __________________ 

NOTICE OF TIME FOR FILING 
OBJECTIONS TO PETITION FOR 
APPOINTMENT OF GUARDIAN FOR 
AN ADULT FOR AN INDEFINITE 
PERIOD 

TO: [Name(s) and address(es) of person(s) other than the respondent who are entitled to notice] 

NOTICE IS HEREBY GIVEN that ____________________ filed a petition asking the court 
to appoint [him/her or proposed fiduciary] as guardian of ______________________________  
respondent. A copy of the petition for the appointment of a guardian for an adult for an indefinite 
period accompanies this notice. 

The petitioner is the respondent's ________________________________________. 
Any objections must be made or filed in the guardianship proceeding in the above court on 

or before [insert date which is 15 days from date of notice, plus 3 days for mailing notice]. 
Objections may be made in writing or in person, orally, at: 

Probate Department 
[Name and address of court]. 

If the court receives objections, the judge will hold a hearing. As of the date on this notice, no 
hearing has been set. 

NOTICE: If you wish to receive copies of future filings in this case, you must inform the 
court and the person named as petitioner in this notice. You must inform the court by filing a request 
for notice and paying any applicable fee. The request for notice must be in writing, must clearly 
indicate that you wish to receive future filings in the proceedings, and must contain your name, 
address, and phone number. You must notify the person named as petitioner by mailing a copy of 
the request to the petitioner. Unless you take these steps, you will receive no further copies of the 
filings in the case. 

DATED this ________ day of ___________ , 20 __ . 

 [Name and OSB number]   
Attorney for Petitioner 

PETITIONER: 
[Name, address, and telephone number] 
ATTORNEY FOR PETITIONER: 
[Name, OSB number, address, telephone number, fax number, and e-mail address] 
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FORM 1-8—NOTICE ADDRESSES FOR GUARDIANSHIP PETITIONS 

 ORS 125.060(2)(h):  
If the respondent is receiving money paid or payable by the U.S. Department of Veterans Affairs, 
send notice to: 

U.S. Department of Veterans Affairs  
WAREA Fiduciary Hub 
P.O. Box 58086 
Salt Lake City, Utah 84158 

ORS 125.060(2)(i):  
If the respondent is receiving moneys paid or payable for public assistance (e.g., Medicaid, 
Oregon Health Plan) send notice to: 
 
Oregon Health Authority 
500 Summer St. NE, E-20 
Salem, OR 97301 

ORS 125.060(7)(b):  
If the respondent is the resident of a nursing home or residential facility or if the proposed 
guardian intends to place the respondent in a nursing home or residential facility send notice to: 

Office of the Long-Term Care Ombudsman 
3855 Wolverine NE Ste. 6 
Salem, OR 97310 

ORS 125.060(7)(c):  
If the respondent is a resident of a mental health treatment facility or a residential facility for 
individuals with developmental disabilities or if the proposed guardian intends to place the 
respondent in such a facility send notice to: 

Disability Rights Oregon 
511 SW 10th Avenue, Suite 200 
Portland, Oregon 97205 

ORS 125.060(2)(L): 
If the respondent is a foreign national, send notice to the consulate for the respondent's country.  
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FORM 1-9—PROOF OF SERVICE 
 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF________________ 

PROBATE DEPARTMENT 
 

In the Matter of the Proposed Guardianship 
of 
 
NAME, 
 

                Respondent.  
____________________________________ 

)
)
)
)
)
)
) 

Case No.  
 
 
PROOF OF SERVICE OF NOTICE OF 
TIME FOR FILING OBJECTIONS TO 
PETITION FOR [Insert petition] 

 

I, _______________, of attorneys for _______, the Petitioner in the above-captioned 

proceeding, hereby state the following: 

On this____day of _____, 20____, I served the following: 

1. Notice of Time for Filing Objections to Petition for [insert petition contents] and, 

2. Petition for [insert petition contents]. 

           by depositing true copies thereof in the U.S. Mail in [   ], Oregon, enclosed in an envelope 

addressed to the following at the following last know mailing address listed below, with postage 

prepaid thereon. 

[Insert Mailing Address] 
     

The date of mailing was not less than 15 days prior to the deadline for filing objections in 

the above-captioned protective proceeding. 

               DATED this ______day of _________, 20__. 
                                                                                

                   [Attorney name, OSB number] 
                                                                           ATTORNEY FOR [Petitioner/Guardian] 
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FORM 1-10—LIMITED JUDGMENT APPOINTING GUARDIAN (NO OBJECTION) 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF______________ 

PROBATE DEPARTMENT 

 
In the Matter of  the Guardianship of: 
 
NAME, 
 
     
 
 
                                                            
                                                             Respondent. 

)
)
)
)
)
)
)
)
) 
) 

 
No. __________________ 
 
 
LIMITED JUDGMENT 
APPOINTING PERMANENT 
GUARDIAN OF AN ADULT 
FOR AN INDEFINITE PERIOD 

   
 

 This matter came before the court upon the petition of _____________________for the 
appointment of a Guardian for_____________________.  

1. 

 It appears to the court from the records and files herein that: 
 

(a) Venue for this protective proceeding is properly in this county, and no other court in this 
state has acquired jurisdiction over this proceeding; 
 

(b) Notice of this protective proceeding has been given to the persons entitled to such 
notice under Oregon law; and, 

 
(c) The time for filing objections has expired and no objections have been filed. 

2.  
There is clear and convincing evidence that: 

(a) _________________, Respondent, is [incapacitated/a minor]; 

(b) The appointment of a Guardian is necessary to provide continuing care and 
supervision for Respondent; and,  

(c) _________________ is the most suitable person to serve as Guardian for. [He/She] is 
qualified and has consented to act as respondent's Guardian. 

NOW, THEREFORE, IT IS ORDERED AND ADJUDGED THAT: 
(a) _________________is appointed as Guardian for _________________________ ____ 

to serve with plenary authority and without bond.   
[If appropriate, add additional duties and/or limitations.] 

(b) Letters of Guardianship, to which a copy of this limited judgment shall be attached, 

 



Chapter 1—Guardianship for Adults and Alternatives

 1–44Guardianships and Conservatorships

 2 

shall be issued to ________________________________________________  

                                                           _______________________________  

 

 

 

 

 

 

GUARDIAN: 
[Name, address, and telephone number] 

SUBMITTED BY ATTORNEY FOR GUARDIAN: 
[Name, OSB number, address, telephone number, fax number, and e-mail address] 
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FORM 1-11—NOTICE OF APPOINTMENT OF GUARDIAN  

THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF _________________ 

PROBATE DEPARTMENT 

In the Guardianship of` ) No.  
      ) 
NAME, a protected person. ) 

) NOTICE OF APPOINTMENT OF 
) GUARDIAN 

To: See ORS 125.060(3) for parties requiring notice 

NOTICE IS HEREBY GIVEN that on __________________, 2020, the ____________ 

County Circuit Court appointed ________________ guardian for _________________.  

The name and address of the protected person is as follows: 

The name and address of the protected person’s attorney is as follows: 

The name and address of the guardian is as follows: 

The name and address of the attorney for the guardian is as follows: 

The judgment appointing the guardian establishes plenary authority in the guardian, and 

does not restrict the guardian’s authority. [or list restrictions to guardian’s authority] 

The protected person or interested person may ask the court to remove the guardian or to 

terminate this guardianship.   

The address of the court is _______________ County Courthouse, Probate Department, 

____________________________. 

DATED __________________, 2020.  

_________________, Attorney for Guardian 
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FORM 1-12—LETTER TO GUARDIAN REGARDING DUTIES 

Re: Guardianship of [Protected Person] 
 ___________ County Circuit Court Case No. ________________  

Dear [Guardian]: 

The order appointing you as guardian for [protected person], was signed by [judge or probate 
commissioner] on [date]. A conformed copy of the order appointing you as guardian is enclosed. 
The order refers to [protected person] as the respondent or as the protected person. 

We have ordered two certified copies of the Letters of Guardianship from the court and will 
forward one to you once we receive them. We will keep the second certified copy in the file in case 
you need it in the future. The certified copy of the Letters of Guardianship will be the official proof 
of your authority. Keep the certified copy for yourself, and make photocopies for [care facility, if 
applicable,] the protected person's doctors, and others who may need documentation of your power 
to make decisions for [him/her]. 

General Powers and Duties of a Guardian 
As guardian, you have special responsibilities to act for the protected person's benefit. I am 

enclosing copies of the state laws (Oregon Revised Statutes 125.300 through 125.330) that describe 
the general powers and duties of (as well as the limitations on) a guardian. You have the general 
duty to provide for the protected person's care, comfort, and maintenance. The order lists several 
specific powers, including the power to make health care decisions. The decisions that you make 
for [him/her] should be consistent with [his/her] values and wishes, if reasonable and possible. [If 
applicable, insert direction to follow instructions given by the protected person in an existing 
Advance Directive for Health Care or similar document and any other limitations.] 

The guardianship will remain in force for the rest of the protected person's life, unless 
[he/she] regains the ability to make and communicate decisions and provide for [his/her] basic needs. 
You will continue to be [his/her] guardian unless you decide to resign, or unless you are removed 
by the court. You are required to notify the court if you change your name, residence, or mailing 
address. When you sign any documents as the protected person's guardian, you should sign your own 
name and add "guardian for [protected person]." 

Authority Regarding Placement 
The order [gives you the authority to continue the protected person's current placement at 

[care facility]/gives you the authority to place the protected person at [care facility] /states that you 
plan to maintain the protected person in [his/her] home. Should it become necessary to [move the 
protected person to a different placement], either because of changes in [his/her] condition or for 
any other reason, please call me. A guardian is required to provide a special notice at least 15 days 
before moving [him/her]. I can prepare and send out the necessary notice. 

Authority to Limit Association 

Oregon law limits a guardian’s authority to limit a protected person’s contact with third 
persons. If you feel that such limitation is necessary to protect the protected person, please call me 
before you implement the limitation.   

Authority to Manage Money and Property [use only if the guardian will be managing funds] 

We did not ask the court to appoint a conservator to manage [protected person's] finances 
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because [insert reason]. As guardian, you will have the authority to take charge of the protected 
person's money and property and to use [his/her] funds to pay for [his/her] care and other expenses. If 
you feel that it is appropriate, you may provide the protected person with a limited amount of cash or 
with a small bank account for [his/her] personal use. 

 
              There are some limits on your authority regarding the protected person's money and property. 
You cannot become involved in a transaction in which you have a personal financial interest. You 
also cannot use [his/her] funds to pay yourself or your family members for providing services to the 
protected person or to pay for the legal fees and court costs related to the guardianship case unless 
the court approves the payments in advance. 

              A guardian is not permitted to manage larger amounts of money or property. If the protected 
person acquires money or property that would increase the total value of [his/her] assets to $10,000 
or more, we will have to notify the court and file a petition asking the court to appoint a conservator to 
manage [his/her] funds and property. 

             The Social Security Administration has its own representative payment system and does not 
recognize the authority of a guardian appointed by a state court. If you need to make any changes 
with regard to the protected person's Social Security benefits (such as changing the direct deposit 
arrangements), you will have to apply to become [his/her] representative payee through the Social 
Security Administration. You can start that process by calling 1-800-772-1213, reviewing the 
information on the Social Security web site, www.ssa.gov, or by visiting a local Social Security 
office. You will need the protected person's Social Security number and the Letters of Guardianship. If 
you do change a direct deposit arrangement, do not close the existing direct deposit account until you 
have confirmation that the payments have been received in the new account. 

Personal Liability of Guardian 
             Under Oregon law, becoming the guardian does not make you personally liable to other 
people for the expenses of or actions of the protected person. However, you can be found liable if 
you sign to be personally liable or it you do not reveal that you are acting as guardian for the 
protected person. You may be liable to the protected person for losses to [his/her] estate if you use 
[his/her] funds to pay yourself or your family members without prior court approval, or if you get 
involved in a transaction in which you have a conflicting financial interest. 

Guardian's Annual Report 
             You are responsible for filing an annual guardian's report with the court, summarizing your 
activities as guardian and the important decisions you have made for the protected person in the 
preceding year. Since you will be managing the protected person's finances as [his/her] guardian, 
you will also have to report the income that [he/she] has received, the amount that has been spent, 
and the value of the money and property at the end of your reporting year. The first report is due 
within 30 days of the anniversary of your appointment, or within 30 days of [date]. Please 
mark that date on your calendar. [Insert description of attorney's practice regarding the annual 
guardian's report.] 

              Please keep this letter with your records for the guardianship so that you can refer to it. If 
you have questions or concerns about the information in this letter, or if you have other questions, 
please call me. 

Sincerely, 
                           [Attorney] 
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FORM 1-13—DUTIES OF A GUARDIAN1 

The purpose of this handout is to summarize your duties as a Guardian. 
The following list describes the principal duties of a Guardian after appointment by the Court: 

1. Take custody of the Protected Person, which entails an element of control over the
activities of that person, including, for instance, determining where he or she lives.

2. Provide for the safety, care, comfort, maintenance, and, if necessary, the training and
education of the Protected Person.

3. Take reasonable care of the Protected Person's clothing, furniture, and personal effects.

4. When appropriate, make health care decisions on behalf of the Protected Person, always
seeking to carry out the known wishes of the Protected Person, or if those wishes be not
known, then to act in the best interests of the Protected Person.

5. Make funeral arrangements in advance and control disposition of the remains of the
Protected Person in the event of death. [Advance payment of funeral expenses is very
important if the Protected Person's long term health care costs may be paid for by the
Medicaid program. Alternatively, establish a savings account for an appropriate amount
in the Protected Person's name and mark on the face of the account book "Dedicated to
funeral services" or the like.] Determine if the Protected Person is a registered organ donor.

6. If a conservator has been appointed for the Protected Person, work with the appointed
conservator to see that the Protected Person has adequate funds to provide for his or her
support, care, and education.

7. The Guardian must make an annual report to the Court, due 30 days after the anniversary of
appointment as Guardian. The first report is due____________________________.
Mark your calendar for each anniversary.

8. Pursuant to ORS 125.320(3), you must file a statement with the Court (and a copy to the
Protected Person, any conservator, the Long-Term Care Ombudsman, any attorney who has
represented the Protected Person during the proceedings, and anyone else entitled to
notice) giving notice in advance of your intention to move the Protected Person. If the
Protected Person is to be placed in a mental health treatment facility, Disability Rights
Oregon must be notified. Hospitalization for medical care does not require notice. If the
placement is an emergency, give any required notice as soon as possible, but the life and
safety of the Protected Person is more important than the paperwork.

9. Contact an attorney if a conflict arises between you and a health care representative
under an Oregon Medical Advance Directive about health care decisions, or if a conflict
arises between you and (other) family members about funeral arrangements and
disposition of the body or anatomical gifts.

I HAVE READ THIS DOCUMENT PROVIDED BY MY ATTORNEY, AND I UNDERSTAND 
THAT I MUST FULFILL THESE DUTIES AS GUARDIAN. 

Guardian Date

1 
Reprinted with permission by the Oregon State Bar Professional Liability Fund. Additional practice aids are available at 

www.osbplf.org. 
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FORM 1-14—GUARDIAN'S REPORT 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF _______________ 

PROBATE DEPARTMENT 

In the Matter of the Guardianship of     )
)

________________________               )
)

A protected person.       )

  No.  _____________ 

     GUARDIAN’S REPORT 

I am the Guardian for the Protected Person named above, and I make the following report to 
the Court as required by law: 

1. My name is ____________________________________.

2. My address and telephone number are:

3. The name, if applicable, and address of the place where the Protected Person now
resides:

4. The Protected Person is currently residing at the following type of facility or
residence:

5. The Protected Person is currently engaged in the following programs and activities
and receiving the following services:

6. I was paid for providing the following items of lodging, food, or other services to the
Protected Person:

7. The name of the persons primarily responsible for the care of the Protected Person at
the Protected Person’s place of residence are:

8. The name and address of any hospital or other institution where the Protected Person
is now admitted on a temporary or permanent basis are:
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9. The Protected Person’s physical condition is as follows:     
           
           
            

 
10. The Protected Person’s mental condition is as follows:     

           
           
           
            

 
11. Facts that support the conclusion that the person is incapacitated include the 

following: 
____________________________________________________________________
____________________________________________________________________
__________________________________________________________ 
 

 
12. I made the following contacts with the Protected Person during the past year:  

           
            

 
13. I limited the Protected Person’s association with _______________(please 

specifically name any limitations and briefly describe the 
limitation):___________________________________________________________
____________________________________________________________________
____________________________________________________________________ 

 
14. I made the following major decisions on behalf of the Protected Person during the 

past year:           
           
            

 
15. I believe the guardianship should continue because:      

           
            

 
16. At the time of my last report, I held the following amount of money on behalf of the 

Protected Person:    . Since my last report, I received the following 
amount of money on behalf of the Protected Person:    . I spent 
the following amount of money on behalf of the Protected Person:______________    
I now hold the following amount of money on behalf of the Protected 
Person:_______________ 

 
17. A true copy of this report will be given to the Protected Person, any conservator for the 

Protected Person, and any other person who has requested notice. 
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18. Since my last report: 
(a) I have been convicted of the following crimes (not including traffic 

infractions): N/A 
(b) I have not filed for or received protection from creditors under the federal 

Bankruptcy Code.  
(c) I have not had a professional or an occupational license revoked or 

suspended.  
(d) I have not had my driver license revoked or suspended. 
 

19. Since my last report, I have delegated to the persons named below the following 
powers over the Protected Person for the following periods of time: NONE 

 
 I hereby declare that the above statement is true to the best of my knowledge and 
belief, and that I understand it is made for use as evidence in court and is subject to penalty 
for perjury. 
           DATED this __ day of ________, 20__.   
 
 
 _________________________ 
 [Guardian] Guardian 
 
NOTICE: ANY PERSON INTERESTED IN THE AFFAIRS OR WELFARE OF THE 
PROTECTED PERSON WHO IS THE SUBJECT OF THIS REPORT WHO HAS 
CONCERNS ABOUT THE REPORT OR THE GUARDIAN’S PERFORMANCE MAY 
CONTACT THE COURT AS FOLLOWS: [Address and telephone number for probate court)  
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FORM 1-15—OBJECTION TO PETITION FOR APPOINTMENT OF GUARDIAN 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF _________________________  

PROBATE DEPARTMENT 
 
 

In the Matter of the Proposed Guardianship of   )
)

______________________________,                )
)

A protected person.        )

  No.  _____________ 
 

    OBJECTION TO PETITION FOR 
APPOINTMENT OF GUARDIAN 

I,  ____________________ , have an interest in the above-referenced protective proceeding 
by virtue of the fact that [state the objecting party's interest]. I object to the petition for appointment of 
guardian(s) as follows: 

A. [Enumerate whether the objector admits or denies each and every allegation contained in 
the petition for appointment of guardian, e.g., Objector admits paragraphs 1, 2, 3, 7, 8, 9, and 10 of 
the petition for appointment of a guardian; objector denies paragraphs 4, 5, and 6 of the petition for 
appointment of a guardian; objector is unable to admit or deny paragraphs 11 and 12 of the petition 
for appointment of guardian because of lack of information or knowledge.] 

B. [Enumerate the objections to the petition for appointment of a guardian and the 
reasons therefore.] 

C. [Include cross-petition for appointment of a different fiduciary than nominated in the 
petition if applicable. All statutory requirements apply to any cross-petition.] 

 
WHEREFORE, __________________________ requests that this matter be set for hearing. 
 

I hereby declare that the above statement is true to the best of my knowledge and belief, and 
that I understand it is made for use as evidence in court and is subject to penalty for perjury. 

 
DATED THIS ___ DAY OF_________, 20__ 

 
____________________________ 
[Name of objector/interested party]  

NOTE: The petitioner or person making the objection shall give notice to all persons entitled 
to notice under ORS 125.060 of the date, time, and place of the scheduled hearing at least 15 days 
before the date set for hearing. Notice shall be given in the manner prescribed by ORS 125.065. 
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FORM 1-16—NOTICE OF INTENT TO PLACE 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF _____________________________  

PROBATE DEPARTMENT 
 

In the Matter of the Guardianship of     )
)
)

________________________               )
  A protected person.       )

  No.  _____________ 
 

     NOTICE OF INTENT TO PLACE  
     PROTECTD PERSON  

 

NOTICE IS HEREBY GIVEN that __________________ , the guardian for [protected person], 
intends to place the protected person in the following location:  

[Name and address of facility; contact name and telephone number]. 

The guardian is the protected person's [relationship]. 

[If notice provided is less than 15 days prior to move, explain why the move must occur in 

less than 15 days in order to protect the immediate health, welfare, or safety of the 

protected person or others]. 

Any objections to this placement must be filed with the court in this guardianship case by 
[deadline for filing objections.] Objections may be made in writing by mailing or delivering the 
objections to: 

Probate Department 
[Name and address of court]. 

DATED this ____ day of           , 20            . 

[Name and OSB number] 
Attorney for Guardian 
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GUARDIAN: 
[Name, address, and telephone number] 

ATTORNEY FOR GUARDIAN: 
[Name, OSB number, address, telephone number, fax number, and e-mail address] 
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I. CONSERVATORSHIP BASICS 
a. Conservatorship provides a path to manage another person’s financial 

resources. Conservatorships are generally necessary when a person has 
financial resources that must be managed but they are incapable of managing 
those resources effectively themselves and there is no alternative way to 
manage those resources. A few examples of when a conservatorship might be 
necessary are as follow: 
i. Due to dementia, such as Alzheimer’s disease, an elderly person is no 

longer capable of effectively handling his or her financial affairs 
ii. Mental illness is causing a person to waste assets because of his or her 

incapability to handle finances 
iii. Chronic drug or alcohol use is causing a person to persistently 

overdraw bank accounts, fail to pay bills, or misplace or lose money or 
property 

b. Conservatorships follow these basic steps (each of these steps will be 
discussed in more detail below): 
i. Petition the Court for appointment of a Conservator 
ii. Provide Notices of the Petition, as Required 
iii. Interested parties have an opportunity to object 
iv. If an objection if filed, a hearing is held 
v. Judgment and Letters of Conservatorship are obtained after hearing 

or if no hearing is necessary after the time for objections has passed 
vi. An inventory is filed 
vii. Annual Accountings are filed 

c. Basic Requirements for a Conservatorship. 
i. First, the proposed protected person must be shown to be “financially 

incapable.” ORS 125.005(3). Second, the proposed protected person 
must have “money or property” which requires management or 
protection. 

ii. Finally, the proposed Conservator must be qualified to act. 
II. PROBATE JURISDICTION 

a. Protective proceedings (guardianships and conservatorships) are actions in 
equity and are specifically exercised within the jurisdiction of the County or 
Circuit Courts acting in probate. ORS 111.085(7) and ORS 125.015. 

b. Although generally, no particular form of pleadings are required in probate, 
many forms are now codified in ORS Chapter 125. Additionally, the required 
form of accounting is set forth in UTCR 9.160. 
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c. The Rules of Civil Procedure and Evidence Code apply in protective 
proceedings. ORS 125.050. 

d. Chapter 9 of the Oregon Uniform Trial Court Rules applies to probate 
matters. Also review supplemental local rules for county specific rules. 

III. INTAKE 
a. Screening Cases 

i. Develop and provide a comprehensive intake form for the client to 
complete prior to the initial consultation. This form should include 
information about the proposed protected person and the proposed 
conservator. Consider using the information required for the petition 
(ORS 125.055) to develop this form, so all information required for 
the petition is in one place when it comes time to draft. 

ii. Check for conflicts of interest carefully. Generally, it is not advised to 
file a conservatorship over your own client. Although there are limited 
exceptions to this rule, if the potential protected person is a former or 
current client it is best practice to refer the case to a different 
attorney. 

b. Are There Alternatives to Conservatorship? 
i. During intake, it is important to assess whether the filing of a 

conservatorship is necessary. If a less restrictive means exists for 
management of assets, then a conservatorship can often be avoided 
with significant cost savings to the client. Additionally, you will need 
to report about less restrictive alternatives to the Court. Consider 
some of the following options that may allow management of the 
assets effectively without court involvement: 
1. Trusts 
2. Power of Attorney 
3. Joint Accounts or Property 
4. Authorized signors on financial accounts 

ii. Consider carefully if whether the person that needs assistance still has 
capacity? Can they retain an attorney to prepare a power of attorney 
or trust? 

c. Pre-Petition Research 
i. The goal of prepetition research is to evaluate the capacity of the 

proposed protected person, ensure the Conservatorship is necessary 
from a financial perspective, and assess the qualifications and 
appropriateness of the proposed conservator. All of this information 
should be used to evaluate the chance of success and the potential 
problems that may arise. 
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ii. Review the capacity of the proposed protected person. 
1. In many cases, clients have exhausted any less restrictive 

means and it is clear that a conservatorship is necessary. 
Generally, in these cases, there are no estate planning 
documents and the protected person clearly lacks capacity to 
execute documents. This often occurs in situations where, for 
example, the proposed protective person is in the late stages of 
dementia. If this is the case, there is little that additional pre-
petition review that needs to be done with regard to the 
proposed protected person’s capacity. 

2. Other cases are more complicated. There may be more of a 
question as to whether the proposed protected person meets 
the definition of being “financially incapable” or perhaps estate 
planning documents exist but are being abused and the 
removal of the agent is necessary. If this is the case, more 
prepetition research will be necessary. It is often beneficial to 
gather as much information as possible. Talk to other parties 
involved in the matter and verify the facts. If APS has been 
involved speak with the APS investigator to determine the 
status of the investigation. Make sure to attempt to contact 
medical professionals that have been involved, although HIPAA 
privacy laws often prevent medical professionals from 
disclosing information, there can often still be beneficial 
information to be gleaned and it is worth a phone call. 

iii. Review the proposed protected person’s finances carefully. 
1. Make sure there are sufficient assets to necessitate a 

Conservatorship. Generally, assets of less than $10,000 do not 
required a Conservatorship. ORS 125.535. Additionally, it is 
worth noting that generally neither Social Security 
Administration nor the Department of Veterans Affairs, 
recognize state conservatorships, but instead have their own 
internal process for appointing a person to manage the 
benefits of another. Finally, a Guardian may handle money to 
provide for the protected persons daily need. ORS 
125.315(1)(f). 

2. In some cases, there a single specific asset that needs to be 
protected or act that needs to be accomplished. In these cases, 
it may be more efficient to utilize ORS 125.650 to craft a 
specific protective order that accomplishes the goal while 
limiting the ongoing formalities of a full conservatorship. 
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iv. Review the qualifications of the Proposed Conservator 
1. It is essential to confirm that the potential conservator is able 

to serve. Review ORS 125.205 & 125.210 with the proposed 
conservator to ensure that there are no situations that the 
Court needs to be notified of and to ensure that the proposed 
conservator is not disqualified. Checking the proposed 
conservator’s record in OECI. The PACER system through the 
US Bankruptcy Court can be helpful with this process. 

2. Always get pre-bond approval for the proposed conservator. If 
you cannot get even a minimal bond for the conservator the 
person will be unable to serve. Have this discussion with your 
client early in the case to avoid delay and increased cost if you 
discover the proposed conservator cannot obtain a court bond. 
Inability to bond is one of the most common reasons a person 
is not able to serve as conservator. In those cases, consider 
whether restriction of assets is possible and if not, whether a 
professional fiduciary is appropriate. 

3. It is also important to attempt to assess the proposed 
conservator’s relationship with the proposed protected person 
and the rest of the family or other interested persons. This can 
go a long way towards anticipating and preparing for 
objections that may arise. 

d. Fee Agreement 
i. Discuss the costs of filing early in the case intake. In addition to the 

costs of filing the petition, discuss the annual costs of accountings. 
Discuss with your client the procedure for being paid from the funds 
of the protected person. It can be helpful to include a clause in your 
fee agreement stating that the client is personally responsible for the 
fees and costs regardless of whether the protected person’s assets are 
available. In addition, consider taking a retainer from the personal 
funds of the client instead of the protected person. The funds can be 
held in trust and refunded if you are later paid from the assets of the 
protected person. This is not always possible, and at times, the 
attorney takes some risk in incurring costs with no guarantee of 
payment from the protected person’s assets. Each attorney needs to 
carefully assess the risk and probability of approval of the fees. 

e. Educate Your Client 
i. Provide your client with a copy of ORS Chapter 125 and a list of 

conservator duties. Many attorneys require their clients to sign and 
return a copy of the Duties of Conservator form. 

 PRACTICE TIP: Clients do not always read the information you send. 
In addition, people have different learning styles. Keep in mind that 
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some clients need to speak with you directly and ask questions 
instead of reading a statute. Ask your client how they prefer to 
communicate. Do they like e-mails, letters in the mail or telephone 
contact? Encourage them to approach the fiduciary class (Multnomah, 
Lane, Marion and Clackamas County) with an open mind. 

ii. If the case is likely to be contested, talk with your client about the 
process and procedure for contested cases. Discuss potential 
objections and whether they can be avoided with decisions early in 
the case. If the Protected Person will object to a certain family 
member serving, consider a different family member or even a 
professional fiduciary. 

IV. INITIATING THE PROTECTIVE PROCEEDING 
a. Venue 

i. A conservatorship petition may be filed in any county where the 
respondent resides or is present, or, if the respondent does not reside 
in this state, in any county where property of the respondent is 
located. ORS 125.020. 

b. Contents of the Petition 
i. ORS 125.055 sets forth the requirements for a petition in a protective 

proceeding. A sample petition is provided as Form 2-1. The sample 
provided is intended as a guide and should be modified as needed. 

c. Prima Facie Evidence and the Burden of Proof 
i. There are two prongs that must be proved for the appointment of a 

conservator. First, the respondent must be shown to be “financially 
incapable.” Second, the respondent must have “money or property” 
which requires management or protection. 
1. Financially incapable means a condition in which a person is 

unable to manage financial resources of the person effectively 
for reasons including, but not limited to, mental illness, mental 
deficiency, physical illness or disability, chronic use of drugs or 
controlled substances, chronic intoxication, confinement, 
detention by a foreign power or disappearance. Manage 
financial resources means those actions necessary to obtain, 
administer and dispose of real and personal property, 
intangible property, business property, benefits and income. 
ORS 125.005(3). 

ii. The burden of proof is on the petitioner to show financial incapability 
and assets which require management by clear and convincing 
evidence. Clear and convincing evidence means evidence which is of 
“extraordinary persuasiveness,” or evidence establishing that the 
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“truth of the facts asserted is highly probable.” State v. Hayes, 202 Or 
App 63 (2005). 
1. NOTE: If using a letter or other information from a Department 

of Human Services or Adult Protective Services caseworker, 
make sure the letter or information is sealed by the Court. ORS 
125.012. 

2. PRACTICE TIP: Exercise caution when attaching confidential 
medical information. Is it necessary or appropriate to meet 
your burden of proof? Do not include social security numbers. 
Always redact bank account numbers and confirm that the 
numbers are redacted properly throughout the statements. 
Often, better evidence presents in the form of family members 
and friends that have direct knowledge and have observed the 
inability to manage assets. 

d. Filing of the Petition 
i. E-filing has streamlined the filing of petitions. Now, the petition is e-

filed and, in most cases, you can obtain a case number within hours. 
1. PRACTICE TIP: Timing is important when filing a petition. If 

possible, file the petition in the morning. This gives adequate 
time to obtain a case number, finalize your notices and arrange 
for same day personal service on the respondent. Have your 
notices ready at the time the petition is filed. 

V. NOTICES 
a. There are two tiers of noticing in protective proceedings. The first tier of 

notices is a list of person and entities that must receive notice of the petition 
filing. ORS 125.060(2) and (7). The second tier of notices is a list of persons 
and entities that receive notice of subsequent petitions and motions after the 
conservatorship is established. 

b. First Tier Notices 
i. When filing the petition for the appointment of a conservator there 

are two separate notices required. The notice to the respondent is 
codified in ORS 125.070 and a sample is provided as Form 2-2. A blue 
form objection form must be attached to the notice. A sample 
objection form is provided as Form 2-3. The notice to the respondent 
must be personally served on the respondent. A respondent or 
protected person cannot waive notice. After service, e-file the notice 
provided to the respondent together with the affidavit of service. 
Other instances where personal service is required include: 
1. Petitions for the appointment of a successor fiduciary; 
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2. Petitions for the appointment of a conservator (or successor) 
of a minor who is 14 years or older; 

3. The parents of a minor child must be personally served. 
a. PRACTICE TIP: Since the Protected Person cannot waive 

notice, it is not uncommon to need a new notice period 
upon settlement with the nomination of a different 
fiduciary. For this reason, make sure the amended 
pleadings are filed as soon as possible after settlement. 

b. PRACTICE TIP: Sometimes it is obvious that there will 
be no objection from the Protected Person. However, it 
can be intimidating to for an incapacitated person to be 
served. In some cases, it can be beneficial to arrange 
service at a time when someone the Protected Person 
knows and trusts is with them. 

c. PRACTICE TIP. If you are using a process server 
company to provide service and email the documents to 
be served, remind the company that the Respondents 
Objection form must be printed on blue paper pursuant 
to ORS 125.070(4). 

ii. The second notice provided at filing is the notice to the other 
interested parties listed in ORS 125.060(2) and (7). This notice is 
generally provided by mail. A sample notice to interested persons is 
provided as Form 2-4. E-file this notice together with a proof of 
mailing notice. A sample proof is provided as Form 2-5. 

c. Objection Deadlines 
i. In protective proceedings the time for filing objections is 15 days. ORS 

125.065(3) & ORS 125.075. Objections are not necessarily barred 
simply because the time stated in the notice has passed. ORS 111.235 
allows objections to be filed at any time up to and including the day 
set for hearing. 

d. Waiver of Notice 
i. ORS 111.215 and ORS 125.075(5) allow the court to change notice 

requirements upon “good cause shown.” Because of clear due process 
implications, courts take noticing very seriously and if you are seeking 
modification of the notice requirements it is important to provide 
compelling information to the court as to why the request is in the 
best interest of the respondent. 

VI. OBJECTIONS 
a. Any interested person may object to any petition or motion filed in a 

protective proceeding. Generally, objections may be written or oral. Although 
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other than the protected person objections to motions must be written. ORS 
125.075 

b. Pursuant to ORS 125.075, the Court is generally generous in accepting 
objections in conservatorships, often preferring to simply hold a hearing on 
the issue regardless of potential procedural problems with the objection. 

c. Objections generally fall into two categories (although there can be many fact 
specific objections) 
i. Objection to the proposed conservator’s fitness or qualifications to 

act; and 
ii. Stating that the proposed protected person is not financially 

incapacitated. 
d. Counsel for Protected Person. The court may appoint counsel for a 

respondent or protected person and may act on a motion or petition or upon 
its own authority at any time. ORS 125.025(3) & ORS 125.080(5). Be 
conscious of ethical considerations when representing a protected person 
and consider court appointment if not appointed on the motion of the court 
i. PRACITICE TIP. The attorney for the Conservator can request that the 

court appoint an attorney for the protected person. This can be 
strategically beneficial as in some cases having an attorney involved 
can make settlement of objections easier. Some counties will 
automatically appoint an attorney if an objection is filed. 

e. Hearings 
i. Hearings in protective proceedings can be difficult as the issues are 

not always clear particularly when there is an oral objection or a pro 
se filing. Attempting to narrow down the issues can streamline the 
hearing the associated preparation. 
1. PRACTICE TIP. If you do not already know what the objection 

is from your prepetition research, it can be helpful to open a 
dialog with the protected person or counsel for the protected 
person. It is not uncommon for an objection to be based on a 
misunderstanding of the proceeding or a relatively small issue 
that can be settled and/or resolved. Additionally, since the 
issues are not always clear from the filings, even if a 
conversation does not resolve the issue it can make it clear 
what the hearing might be about, which streamlines 
preparation. 

VII. APPOINTMENT 
a. The conservator is appointed, after the objection period (and/or after a 

hearing), by limited judgment. A sample limited judgment is included as 
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Form 2-6. It is essential for the judgment to address restriction of assets, 
bonding and any other action requiring prior court approval 

VIII. BONDING 
a. Setting the bond in the petition takes careful thought. ORS 125.410 requires 

that the bond be sufficient to cover all assets of the conservatorship plus one 
year’s estimated income. Depending on the size of the estate, the bond may 
be a significant cost to the conservatorship. In some cases, it can save on 
costs to restrict assets and lower your bond premium. Keep in mind that 
restriction brings additional work and often headaches with financial 
institutions. Assess whether the additional attorney time needed to restrict 
assets will be less than the savings on the bond premium. When requesting 
restriction, consider the monthly expenses of the respondent and bond 
enough assets to cover the costs of the full accounting year. 

b. Restricting real property can often save on the cost of the bond premium. 
The attorney prepares the Abstract of Real Property recorded in county real 
property records and filed with the Court. Even if the real property is not 
restricted, an Abstract of Real Property is still required. The difference 
between the Abstracts is the reference to the restriction on the sale of the 
property without court order. A sample Abstract of Real Property is provided 
as Form 2-7. 

c. Restriction of financial accounts requires the financial institution to sign an 
Acknowledgement of Restriction of Assets. The Court often requires that 
these are filed within 30 days from the date the judgment is entered (See 
UTCR 9.050). A sample Acknowledgement of Restriction of Assets is provided 
as Form 2-8. The sample provided is required in Multnomah County. There 
are several financial institutions that refuse to sign this form and attempt to 
present its own form of acknowledgment. 
i. PRACTICE TIP: Multnomah County will not accept an alternative to 

Form 2-8. The financial institution alternatives often lack the 
necessary language stating that the institution is liable in the event 
funds are released without prior court approval. If the institution 
refuses to sign the required form you will need to move assets to an 
institution that is willing to accept the required form. Practices vary in 
other counties and courts may accept alternative proof of restriction. 
Even if your county does not require Multnomah County’s language it 
may be advisable to insist on working with institutions that will 
accept responsibility for the restricted funds. Given the high value of 
these accounts, maximum protection and clear expectations with 
financial institutions is advisable. 

ii. PRACTICE TIP: There are financial advisors that specialize in 
restricted accounts and can ease the process of restricting assets. 
Professional fiduciaries can be an excellent resource if you need help 
identifying institutions that are willing to create restricted accounts. It 
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is also helpful to send the proposed order to the financial institutions 
restricting the assets prior to submitting it to the court. Some 
institutions require language in the order clarifying its rights to 
manage and invest the account. Prior approval will save on the need 
to file subsequent clarifying motions. 

d. Restriction of IRA Accounts 
i. Be aware that restricting IRA accounts with required minimum 

distributions can be problematic. Consider drafting the restriction to 
specifically allow the release of the required annual minimum 
distribution without a separate order of the court. 

IX. MANAGING THE ESTATE 
a. First Steps – Duties Letter 

i. Upon your client’s appointment, the first step is to send a 
comprehensive duties letter to the client. To the extent possible, this 
letter should be customized to reflect the assets of the 
conservatorship. It is essential to customize this letter. Provide clear 
instructions on how to re-title assets. 

b. Inventory – ORS 125.470 requires filing of the Inventory of Assets within 90 
days of appointment. The values listed on the Inventory need to reflect the 
value of the assets as of the date of appointment. A sample Inventory is 
provided as Form 2-10. 
1. PRACTICE TIP: Conservators never receive the Letters of 

Conservatorship on the date of appointment. This is because the bond 
has to be filed before the Court will issue Letters. E-filing has eased 
the time lapse between date of appointment and date for issuance of 
Letters. E- mailing the judgment and the bonds cuts down on mail 
time and allows you to request the Letters more promptly. Check local 
practices for issuance of Letters. Advise your client to request 
statements and transaction summaries dating back to the date of 
appointment. 
i. Communicate with your client clearly about the deadlines to 

avoid late filings. Do not accept e-mailed values for your 
inventory. Instead, require the client to provide documentation 
directly from the financial institution showing the value on 
date of appointment. 

ii. For the first several months, require the client to send you 
monthly statements for all accounts. This will help you identify 
titling issues well in advance of the first annual accounting. 
Common issues to occur early in the conservatorship include 
fiduciary mistakes with cash and spending money and the bank 
failing to provide copies of cancelled check images. 
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iii. Supplemental Inventory – It is not uncommon to discover 
assets after filing of the original inventory. A sample 
Supplemental Inventory is provided as Form 2-11. Be mindful 
of how the additional assets affect your bond. County practices 
vary on whether the attorney needs to motion for an increase 
in bond or whether the Court will generate an order increasing 
bond on its own motion. 
1. PRACTICE TIP: Remember that the inventory generally 

serves as the starting point for your first annual 
accounting. Getting it correct will make the first 
accounting easier. 

c. Estate Planning Documents 
i. ORS 125.460 requires the Conservator to take into account the estate 

plan of the Protected Person for many investment and distribution 
decisions. An attorney should immediately inquire about the status of 
the estate planning documents of the protected person. If the 
documents exist, take custody of the documents and review them 
carefully. Knowledge of the existing estate plan is essential to advising 
clients on the disposition of assets. 

ii. If there is no formal estate plan, review the statements for informal 
estate planning. Review assets for existing pay on death beneficiaries 
or joint ownership. If the estate plan is consistent and clear, further 
court involvement is not likely necessary. (ORS 125.440) 

iii. In some cases, the Protected Person may still have testamentary 
capacity. (See ORS 125.455) If that is a possibility and there is an 
existing estate planning attorney, confer with that attorney regarding 
any questions or concerns regarding the estate. If there is 
testamentary capacity and there is no attorney, consider seeking the 
appointment of an attorney for the protected person. If testamentary 
capacity is clearly not present and there are potential issues with 
disposition of the estate based on estate planning, it may be necessary 
to seek court approval of a spending plan. 

X. ACTION REQUIRING COURT APPROVAL AND VOIDABLE TRANSACTIONS 
a. There are many actions that require prior court approval and failure to first 

obtain that approval can result in removal of the conservator. It is important 
to identify the assets that may be affected by these rules and confirm with the 
conservator that they are not to take any actions with those assets without a 
court order. 
i. Sale of the Protected Person’s Principal Residence. Court approval 

must be obtained before the sale of the protected person’s principal 
residence. This includes a house, manufactured home or other 
property where the protected person resides or last resided. It does 
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not matter if the protected person is not currently residing in the 
residence or if the protected person does not wish to return to the 
residence. ORS 125.430. 
1. PRACTICE TIP: If you are anticipating immediate sale of the 

protected person’s residence, include this in your petition and 
judgment appointing conservator. This will avoid a subsequent 
petition after appointment of the conservator and save on cost. 

ii. Compensation of the Conservator and the Attorney for the 
Conservator. The conservator may not be paid compensation and the 
attorney for the conservator may not be paid from funds of the 
conservatorship estate without first obtaining court approval. ORS 
125.095 has been updated in recent years to clarify who may be paid 
with funds of the protected person. It is now clear that prior court 
approval is required before the payment of fees from the funds of a 
person subject to a protective proceeding when the payment is to any 
attorney who has provided services relating to a protective 
proceeding, including services provided in preparation or anticipation 
of the filing of a petition in a protective proceeding. 
1. PRACTICE TIP: Attorney and fiduciary fees are generally only 

requested annually, except in extraordinary cases. An initial fee 
petition can be filed after filing of the inventory. A second fee 
petition will not be filed again until the first annual accounting. 

iii. Release or Transfer of Future Interests and Survivorship Interests. 
The conservator must obtain court approval prior to the release or 
conveyance of any expectant or contingent interest the protected 
person may have in any personal or real property, including marital 
property rights, rights of survivorship incident to joint tenancy or 
tenancy by the entirety. This includes transferring assets to a spouse 
under spousal impoverishment rules in order to help the protected 
person qualify for Medicaid benefits. 

iv. Trusts. The Conservator must obtain court approval prior to 
establishing any trust for the property of the conservatorship estate. 
Generally, no trust may be created or established which has the effect 
of terminating the conservatorship. ORS 125.440(2). However, a trust 
can terminate the conservatorship under the following exceptions: 
trusts created for the purpose of qualifying the protected person for 
need-based government benefits; the value of the conservatorship 
estate, including the amount to be transferred to the trust, does not 
exceed $50,000; the purpose of establishing the conservatorship was 
to create the trust; or, the conservator shows other good cause to the 
court. 
1. PRACTICE TIP: Any trust that is created by the conservator 

must still be accounted for in the conservator’s annual 
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accounting, unless the trust had the effect of terminating the 
conservatorship. 

v. Changing Beneficiaries of Life Insurance and Annuities. The 
conservator must obtain court approval prior to electing options, 
changing beneficiaries or surrendering for cash any life insurance and 
annuity policies. ORS 125.440 

vi. Disclaimers. The Conservator cannot disclaim any interest the 
protected person may have by testate or intestate successor or by 
inter vivos transfer. ORS 125.440(4). Exercise abundant caution with 
disclaimers due to potential public benefits eligibility issues. Even 
with court approval, the disclaimer may be treated as a transfer of an 
asset for less than fair market value. 

vii. Annuity Contracts or Contracts for Life Care. 125.440(5) requires 
prior court approval before authorizing, directing or ratifying any 
annuity contract or contract for life care. 

viii. Discharge. ORS 125.230 requires prior court approval before being 
discharged as conservator. It does not matter whether the discharge is 
because of the death of the protected person or because the protected 
person has regained financial capability. 

ix. Gifts. Assuming it is financially reasonable, ORS 125.435 allows a 
conservator to make gifts of up to $250 to a person in a calendar year, 
not to exceed an aggregate amount of $1,000 for all gifts in a calendar 
year. However, court approval is required for all other gifts. 
1. PRACTICE TIP. If a family member is serving as conservator it 

can be beneficial to specifically mention this rule. Although it 
seems obvious, if a protected person has a history of gifting, 
gifts can cause problems with family member conservators 
with surprising regularity. If there is sufficient recourses and a 
history of gifting it is usually not hard to get approved. 

b. Voidable Transactions. 
i. Any sale or encumbrance of the conservatorship assets to a 

conservator, the spouse, agent or attorney of the conservator, or any 
corporation or trust in which the conservator has a substantial 
beneficial interest, or any transaction that is otherwise affected by a 
substantial conflict of interest is voidable unless it is first approved by 
the court. ORS 125.450. In practice anytime a family member might 
receive payment, obtain court approval first. 

XI. CLAIMS 
a. A claim in a protective proceeding may be presented to the conservator or 

filed by the claimant with the court. The claim must state the basis of the 
claim, the name and address of the claimant and of the claimant’s attorney, if 
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the claimant is represented by an attorney in respect to the claim, and the 
amount claimed. ORS 125.495(2)(a). Nearly any credit card statement, utility 
bill or any other creditor’s notice will comply with these requirements. Even 
if the requirements are not strictly met, the conservator, or the court, may 
waive any defect in form if the claim, properly stated, is a valid and absolute 
obligation of the estate. ORS 125.495(4). 

b. A claimant may not bring an action on a claim until 60 days have elapsed 
from the claimant’s first presentment or it has been disallowed. ORS 
125.500(1). If it is a secured obligation, the claimant cannot foreclose or 
repossess until at least 30 days after the claim is presented and after notice 
of intent to foreclose, repossess, or whatever action is planned against the 
security. The court can shorten this time period for cause. ORS 125.500(2). 

c. In response to nonpayment or disallowance, a claimant may either bring a 
separate action on the claim, or may request a summary determination on 
the claim within the conservatorship matter. If a claimant elects to request a 
summary determination hearing, the conservator may send a notice to the 
claimant requiring the claimant to file a separate action. If the claimant does 
not file a separate action within 60 days after service of the notice, the claim 
is barred. ORS 125.510(2). A summary determination hearing is without a 
jury and cannot be appealed. ORS 125.510(3). 

d. Unpaid creditors are not among those who are required to be given notice of 
accountings in conservatorships. ORS 125.475(5). This is unlike accounts in 
estate proceedings. 

XII. ACCOUNTINGS 
a. UTCR. Follow the UTCR guidelines and supplemental local rules for 

accountings. The time for filing annual and final accounts is 60 days after the 
appointment date or date of death of the protected person. A sample 
annual/final account is attached as Form 2-12. 

b. Disclosures. Always disclose in the accounting anything that has happened 
which could be perceived as a conflict of interest by the fiduciary. UTCR 
9.170. 

c. Conservator Fees. Fees of the conservator must be approved by the court 
before they are paid unless the conservator is a trust company. ORS 
125.095(2)(b). Conservator fee statements must be detailed and reasonable. 
If you are representing the conservator who is requesting fees, review the 
billing records to identify potential issues. Prepare a detailed declaration in 
support of the conservator’s fees and costs. 

d. Attorney Fees. Comply with UTCR when requesting fees in the accounting. In 
addition, ORS 125.098 sets forth the factors for the court to consider in 
allowing attorney fees. You must address these factors in your declaration. A 
sample declaration for attorney fees and costs that complies with the UTCR 
and ORS 125.098 is attached as Form 2-13. UTCR 9.060 
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e. Contested Accountings. The conservator bears the initial burden of proving 
the accounting. “At a hearing on a ward’s objections to the conservator’s final 
account, the conservator has the burden to sustain the accounting.” Sheard v. 
Franks, 60 Or App 65, at 68 (1982). Avoid objections by explaining any 
unusual transactions that have occurred during the accounting year. Freely 
share information with interested persons upon request. Such information 
will likely be discoverable or necessary to prove the accounting. The 
conservator should keep receipts for transactions. Cancelled checks may not 
be adequate to prove the accounting. Jimenez v. Lee, 274 Or 457, 462(1976). 

XIII. TERMINATING AND CLOSING 
a. After Death. If the conservator has possession of the decedent’s will, then the 

conservator must deliver the will to the personal representative nominated 
in the will or to the court, advising the personal representative named in the 
will that it has been delivered to the court. After the death of the protected 
person, the conservator shall retain and administer the estate for delivery to 
the personal representative of the decedent or other persons entitled to the 
estate. ORS 125.530. 

b. After Majority or Regaining Capability. Coordinate with the party receiving 
assets to facilitate efficient closing of the conservatorship. 

c. Insufficient Assets. ORS 125.535 allows a conservatorship with a value of not 
more than $10,000 to be terminated and the money delivered to whoever is 
named in the order to receive the money. In practice, maintaining a 
conservatorship with less than $10,000 is not economical. The Social Security 
Administration and the Department of Veteran’s Affairs will allow benefits to 
be received and managed by a representative payee or custodian. ORS 
125.315(1)(f) also allows a guardian to handle funds of the protected person 
for the purpose of providing for daily needs. For this reason, a guardianship 
may continue to be necessary upon termination of the conservatorship. Make 
sure the client or successor manager has been appointed in these roles prior 
to termination and identify in your judgment who the income will be 
delivered to and in what capacity. 
i. Practice Tip. Do not wait until you are spent down to close a 

conservatorship. Project out how many months the conservatorship 
has remaining with funds and make sure that you file well in advance 
of running out of funds. 

d. Terminating by Judgment. A protected person is entitled to the same rights 
and procedures provided in the original proceedings when a motion to 
terminate the protective proceeding is filed. ORS 125.090. ORS 125.090(3) 
requires a general judgment be entered terminating a protective proceeding. 
Be sure to file receipts signed by the personal representative or person 
receiving the property. After receipts are filed, a supplemental judgment is 
filed terminating the proceeding. A sample general judgment and 
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supplemental judgment closing a conservatorship are included as Forms 2-
14 and 2-15. 

XIV. TEMPORARY (EMERGENCY) CONSERVATORS. 
a. Temporary Conservators. ORS 125.600 sets forth the procedure for 

appointment of a temporary conservator. The court must find by clear and 
convincing evidence that the respondent is financial incapable or a minor 
and that there is an immediate and serious danger to the estate of the 
respondent and that the welfare of the respondent requires immediate 
action. The duration of the temporary conservatorship is limited to 30 days 
which may be extended by the court for an additional 30 day period upon 
good cause shown. Notice of a petition to extend the temporary appointment 
beyond 30 days must also be given as set forth above. ORS 125.605(3). The 
petition and notice requirements for appointment of a temporary 
conservator are the same as set forth above except that notice must be given 
to the respondent at least two days prior to the appointment. The court may 
waive the requirement that notice be given prior to appointment if the court 
finds immediate and serious danger to respondent. ORS 125.605(2). The 
temporary conservator must report to the court about his or her activities 
upon termination or expiration of the temporary conservator unless the 
temporary conservator becomes the permanent conservator, in which case 
the report may be included in the first annual accounting. ORS 125.610. 
i. PRACTICE TIP. Be mindful of how to address the bond in a temporary 

proceeding. The Letters of temporary conservatorship cannot issue 
until the bond is filed with the court. Purchase in advance carries risk 
because the premium is due upon purchase. Some counties may allow 
temporary waiver of bond for a set time period (i.e. 30 days) until 
assets are discovered but many require bonding of assets. If you do 
not wish to pre-purchase the bond, work with your bonding company 
to have the bond ready to go upon appointment. With e-filing, the 
bond can be e- mailed and e-filed promptly allowing the temporary 
conservator to obtain Letters in a timely fashion. 

ii. PRACTICE TIP. Service can significantly slow down a temporary 
conservatorship. If time is of the essence due to an immediate and 
serious danger, do not forget include in your petition a request that 
the court waive the two day notice requirement along with the facts 
that support that request. ORS 125.605(2). 

XV. OTHER PROTECTIVE ORDER AND LIMITED CONSERVATORSHIPS. 
a. The Court may enter a protective order without the appointment of a 

fiduciary or in addition to the appointment of a fiduciary upon a 
determination that grounds exist for appointment of a fiduciary. ORS 
125.650 sets forth the circumstances for a protective order. Consider using 
this provision when you have a one-time transaction that must be completed, 
but there is no need for an on-going conservatorship. The court may also 
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allow a limited conservatorship for a specific purpose. Whether you choose a 
protective order or limited conservatorship may depend on your county. 
Make sure to explain clearly to the court why the limited court action is in the 
best interest of the protected person and set forth the procedure for closing 
of the matter. For example, if the requested action is sale of the residence, 
state that the limited action will close upon filing of the closing statement 
with the court. 

XVI. LEGISLATIVE AND CASELAW UPDATE 
a. Case Law 

i. In re McGraw, 362 Or 667, 414 P.3d 841 (Or. 2018) – Simply because 
fees are approved by the court does not mean they are not excessive 
and in violation of RPC 1.5 

b. Legislative Update (2017-2020) 
i. ORS 125.055 – requires the following additional statements must be 

added to the petition: 
1. What less restrictive alternatives considered and why they 

were inadequate. ORS 125.055(i) 
2. Whether petitioning for plenary authority or specific limited 

authority. ORS 125.055(m) 
3. Must indicate if fiduciary has been surcharged as a result of 

losses caused as fiduciary (ORS 125.025 (3)(e)) or removed as 
fiduciary; must include explanation if proposed fiduciary has 
bankruptcy, criminal conviction, or surcharge or removal as 
fiduciary ORS 125.055(d)(C-E) 

ii. ORS 125.060 – Notices to attorney that has represented protected 
person during proceeding, long term care ombudsman, or Disability 
Oregon, must now include contact information of protected person 

iii. ORS 125.075 – Expanded the protected persons ability to make oral 
objections. 

iv. ORS 125.085 – Allows Long Term Care Ombudsman to file a motion 
for removal of fiduciary - includes requirements for such a motion 

v. ORS 125.210 – Fiduciary must notify court if they have been has been 
surcharged as a result of losses caused as fiduciary (ORS 125.025 
(3)(e)) or removed as fiduciary 
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Form 2-1 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF ____________________ 

Probate Department 

In the Matter of the Proposed 
Conservatorship of 
 
_______________, 

 
                                    

                                               
Respondent. 

) 
) 
) 
) 
) 
) 
)
) 

Case No.  
 

 
PETITION FOR APPOINTMENT OF A 
CONSERVATOR OF AN ADULT FOR 
AN INDEFINITE PERIOD;ORS 21.180(x) 
[filing fee based on value of estate]  

 
_______________, petitioner, alleges as follows: 

1.  

 The following information is given with regard to the respondent, the petitioner, and the 

proposed conservator: 

 Respondent Information: 

 Name:    _____________________ 
 Age:    _____________________ 

Birth date:   _____________________  
 Residence Address:  _____________________ 
     _____________________   
 Current Location:  _____________________ 
     _____________________ 
 Telephone:   _____________________  
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 Petitioner Information: 

 Name:     _____________________ 
Birth date: _____________________ 

_____________________ 
Address: _____________________ 

_____________________ 
Telephone: _____________________  
Relationship to respondent: _____________________ 
 
Proposed Conservator’s Information: 

 Name:     _____________________ 
Birth date: _____________________ 

_____________________ 
Address: _____________________ 

_____________________ 
Telephone: _____________________  
Relationship to respondent: _____________________ 
 

 
2.  

          [The proposed conservator has not been convicted of any crime, has not caused any loss 

resulting in a surcharge under ORS 125.025, has not been removed as a fiduciary under ORS 

125.225, has not filed or received protection under the bankruptcy laws and has not had a state 

professional or occupational license revoked or canceled.] OR [Attached hereto as Exhibit 1 and 

incorporated by this reference is a Professional Fiduciary Disclosure Statement for 

________________ required by ORS 125.240, including further information required by ORS 

125.055.] 

3.  

  The proposed conservator for an indefinite period is qualified, suitable and willing to 

serve as conservator.  

/ / / 

/ / / 
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4.  

The proposed conservator ______________________[is/is not] a public or private 

agency that provides services to respondent and [is/is not] an employee of such an agency. 

 

5.  

        Respondent is present in ____________ County, Oregon, at the time this action is 

commenced, and venue for this proceeding lies in ___________ County. No other court in the 

state of Oregon has acquired jurisdiction in this matter. 

6.  

 Upon reasonable investigation, the names, addresses and relationships to the respondent 

of persons entitled to notice of this petition are: 

(a) Any Fiduciary appointed for the respondent by a court of any state:  
_____________________; 
 

(b) Any trustee established by or for the respondent: _____________________; 
 

(c) Any appointed health care representative under ORS 127.505-127.0660: 
_____________________; 

 
(d) Any person acting as attorney-in-fact for the respondent under a power of 

attorney: _____________________; 
 

(e) Family members of the respondent entitled to notice per ORS 125.060:  
______________________ 
______________________ 
______________________. 

 
(f) [United State Department of Veterans’ Affairs 

100 SW Main St. Floor 2 
Portland, OR 97204] 
 

(g) [Oregon State Office of the Long Term Care Ombudsman 
3855 Wolverine NE, St. 6 
Salem, OR 97305-1251] 
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(h) [Oregon Department of Human Services 
Seniors and People with Disabilities 
500 Summer St. NE, E-13 
Salem, OR 97301] 
 

Notice as required by ORS 125.060 will be provided to the respondent and all interested 

parties. 

7.  

 The name, address and telephone number of the respondent’s treating physician is as 

follows: 

Name:  ______________________ 
Address: ______________________ 
Telephone: ______________________ 

 
8.  

 In addition to the physician above, the following persons have information to support a 

finding that respondent is financially incapable: 

Name:  ______________________ 
Address: ______________________ 
Telephone: ______________________ 
Interest/Relationship:     

 

9.  

 The respondent is unable to manage [his/her] financial resources effectively due to 

[his/her] incapacity and the respondent has money or property that requires management or 

protection. The respondent is unable to take the actions necessary to obtain, administer and 

dispose of [his/her] real and personal property, business property, benefits and income. The facts 

that support this request for a conservator are as follows:______________________.  

/ / / 

/ / / 

10. 
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Less restrictive alternatives to conservatorship were considered. [Respondent has never 

executed a power of attorney and Respondent is currently incapacitated and unable to execute a 

power of attorney or other similar documents at this time.] 

11. 

The proposed conservator will exercise control over the respondent’s estate. A general 

description of the respondent’s assets, income and other property know to the petition at this time 

which is in need of protection is as follows: 

 

Income  

Social Security Income 

Pension Income 

OTHER INCOME SOURCES 

$_____ 

$_____ 

$_____ 

Total Annual Income $_____ 

Assets  

[Cash and bank accounts] 

[Real property] 

[Securities] 

OTHER ASSETS 

 $_____ 

$_____ 

$_____ 

$_____ 

Total Assets $_____ 

 

Petitioner estimates that the total value of the assets to be protected in connection with 

the proceeding is $____________. [Petitioner requests that the court enter an order restricting the 

respondent’s real property, such that it may not be hypothecated, transferred, leased for a term of 

great than one year, or otherwise encumbered without further order of the court.] [Petitioner 

request that a bond be posted initially in the amount of $_________, presenting the value of the 

remaining unrestricted assets plus one year of estimated income.] [Petitioner requests that bond 
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be initially set in the amount of $__________. Petitioner will file the appropriate pleadings with 

respect to bonding, upon investigation and discovery of respondent’s additional assets.]  

12. 

To the best of Petitioner’s knowledge, the respondent is not receiving money paid or 

payable by the United States through the Department of Veterans Affairs. The respondent is not 

receiving assistance from the state of Oregon through the Seniors and People with Disabilities of 

the Department of Human Resources. 

13. 

 [Petitioner requests the court, pursuant to ORS 125.025(7)-(8), enter an order 

suspending/revoking any powers of attorney, durable powers of attorney or other grant of 

financial agency or financial decision making authority for the respondent.] 

14. 

 No court visitor has been appointed in this matter. 

15.    

Petitioner has employed ___________, of ____________, to represent the Petitioner in 

this matter, and will seek court approval of reimbursement to Petitioner, from the protected 

person’s estate, advanced costs and reasonable attorney fees, in an amount to be shown in a 

separate motion and declaration for fees, to be submitted with notice to interested persons after 

appointment of the Conservator for an indefinite period. 

16. 

[The appointment of ____________will be made in reliance on the representation by 

____________that ____________will personally act as the primary financial and health care 

decision maker for the Protected Person. In the absence of emergency circumstances making 

such notification impossible, ____________, shall notify the Court and all interested persons not 

less than 90 days in advance of a proposed change of the persons acting as primary decision 
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makers. In emergency circumstances where advance notice is not possible, ____________shall 

notify the Court and all interested persons not less than 3 business days after ____________ 

ceases to act as the primary decision maker for the Protected Person. Upon such notice and 

without prior hearing, the Court may remove ____________as Conservator or take such other 

action as the Court deems appropriate for the welfare of the Protected Person. Failure by 

____________to comply with these notice requirements will result in immediate removal of 

____________as Conservator.] 

17.  

WHEREFORE, Petitioner prays for a Limited Judgment and Order of this Court as 

follows: 

(a) Appointing ____________as Conservator for ____________for an 

indefinite period, with the authority to exercise the powers and duties of a conservator set 

forth in ORS Chapter125;  

(b) Setting bond of the conservatorship at $__________, which represents the 

estimated value of the respondent’s unrestricted property, plus one year of estimated 

income; 

(c) [Restricting the real property located at ____________, such that the 

property cannot be hypothecated, transferred, or otherwise encumbered until further order 

of the court;] 

(d) Establishing that the appointment of ____________as Conservator for an 

indefinite period will be contingent upon ____________complying with the conditions 

described in paragraph [insert correct paragraph number] above which are reincorporated 

herein; 

(e) Directing that Letters of Conservatorship issue to ____________upon 

filing of a surety bond approved by the Court; and, 
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(f) For such other relief as seems to the Court to be just and equitable.   

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE 
BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE 
FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR 
PERJURY.  

 
DATED: this ______ day of ________, 2017.  
 
            

        ___________________________ 
        ___________________________, 
        Petitioner 
 
PROPOSED CONSERVATOR: 
Name 
Address 
Telephone Number 

ATTORNEY FOR PROPOSED 
CONSERVATOR: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF _______________ 

Probate Department 

In the Matter of the Proposed 
Conservatorship of 
 
_______________, 
 
 
 

Respondent. 
 

) 
)
)
)
) 
) 
)
)
) 

Case No. _____________ 
 
NOTICE TO RESPONDENT OF 
TIME FOR FILING OBJECTIONS 
TO PETITION FOR 
APPOINTMENT OF A 
CONSERVATORSHIP OF AN 
ADULT FOR AN INDEFINITE 
PERIOD 

   

To: RESPONDENT’S NAME 
AND ADDRESS 

______________, your _____________ (relationship to respondent), [or that 

an agency or business that provides guardianship services] has asked a judge to 

appoint him/her as your conservator for an indefinite period to have the power to 

make decisions for you. The Judge has been asked to give ______________ the 

authority to make the following decisions for you:  

      Medical and health care decisions, including decisions on which doctors 

you will see and what medications and treatments you will receive.   

      Residential decisions, including decisions on whether you can stay where 



Chapter 2—Conservatorship Basics

 2–28Guardianships and Conservatorships

 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 
 

 
Page 2 of 5 – NOTICE TO RESPONDENT OF TIME FOR FILING OBJECTIONS TO PETITION FOR 
APPOINTMENT OF CONSERVATOR OF AN ADULT FOR INDEFINITE PERIOD 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 
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you are currently living or be moved to another place.  

  X   Financial decisions, including decisions on paying your bills and 

decisions about how your money is spent.  

____ Other decisions:______________________ 

YOUR MONEY MAY BE USED IF THE JUDGE APPOINTS A 

CONSERVATOR FOR YOU. YOU MAY BE ASKED TO PAY FOR THE TIME 

AND EXPENSES OF THE CONSERVATOR, THE TIME AND EXPENSES OF 

THE PETITIONER’S ATTORNEY, AND THE TIME AND EXPENSES OF 

YOUR ATTORNEY, FILING FEES AND OTHER COSTS.  

YOU MUST TELL SOMEONE AT THE COURTHOUSE BEFORE 

___________________ IF YOU OPPOSE HAVING SOMEONE ELSE MAKE 

THESE DECISIONS FOR YOU.  

OBJECTIONS: 

 You can write to the Judge if you don’t want someone else making decisions 

for you. The Judge’s address is: [Multnomah County Circuit Court, 1021 SW Fourth 

Avenue, Portland, OR 97204] [Insert appropriate address.] 

 You have the right to object to the appointment of a conservator by saying 

you want to continue to make your own decisions. If you do not want another person, 

agency or business making decisions for you, you can object. If you do not want 

_____________ to make these decisions for you, you can object. If you do not want 

your money to be used to pay for these expenses, you can object. 

You can object any time after the Judge has appointed a conservator. You can 
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ask the Judge at any time to limit the kinds of decisions that the conservator makes 

for you so that you can make more decisions for yourself. You can also ask the Judge 

at any time to end the conservatorship. 

THE HEARING: 

The Judge will hold a hearing if you do not want a conservator, do not want 

this particular individual/agency to act as your conservator or do not want your 

money used this way. At the hearing, the Judge will listen to what you and others 

have to say about whether you need someone else to make decisions for you, who 

that person should be, and whether your money should be spent on these things. You 

can have your witnesses tell the Judge why you do not need a conservator and you 

can bring in records and other information about why you think that you do not need 

a conservator. You can ask your witnesses questions and other witnesses questions. 

THE COURT VISITOR: 

The Judge may appoint someone to investigate whether you need a 

conservator to make decisions for you. This person is called a “visitor.” The Visitor 

works for the Judge and does not work for the person who filed the petition asking 

the Judge to appoint a conservator for you, for you, or for any other party. The Visitor 

will come and talk to you about the conservatorship process, about whether you think 

that you need a conservator and about who you would want to be your conservator 

if the Judge decides that you need a conservator. The Visitor will talk to other people 

who have information about whether you need a conservator. The Visitor will make 

a report to the Judge about whether what the petition says is true, whether the Visitor 
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thinks that you need a conservator, whether the person proposed as your conservator 

is able and willing to be your conservator, who would be the best conservator for 

you, and what decisions the conservator should make for you. If there is a hearing 

about whether to appoint a conservator for you, the Court Visitor will be in court to 

testify.  

You can tell the Visitor if you don’t want someone else making decisions for 

you when the Visitor comes to talk with you about this matter. 

LEGAL SERVICES: 

You can call a lawyer if you don’t want someone else making decisions for 

you. If you don’t have a lawyer, you can ask the Judge whether a lawyer can be 

appointed for you. There may be free or low-cost legal services or other relevant 

services in your local area that may be helpful to you in the conservatorship 

proceeding. For information about these services, you can contact Legal Aid, 

[ENTER LOCAL LEGAL AID CONTACT INFORMATION], and ask to talk to 

people who can help you find legal services or other types of services. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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Page 5 of 5 – NOTICE TO RESPONDENT OF TIME FOR FILING OBJECTIONS TO PETITION FOR 
APPOINTMENT OF CONSERVATOR OF AN ADULT FOR INDEFINITE PERIOD 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

OBJECTION FORM: 

You can mark the blue sheet (Respondent’s Objection) that is attached to this 

form if you do not want someone else to make your decisions for you. You can give 

the blue sheet to the visitor when the visitor comes to talk with you about this, you 

can show it to your attorney or you can mail it to the Judge. 

 DATED: this ____ day of _____________, 201__. 

 
 
 

              
      Attorney, OSB #__________, 
      Attorney for Petitioner 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PETITIONER: 
Name 
Address 
Telephone Number 

ATTORNEY FOR PETITIONER: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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Page 1 of 1 – RESPONDENT’S OBJECTION 
 
 

1

2

3

4
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8

9
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14
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16
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19

20

21

22

23

Form 2-3 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF ________________ 

Probate Department 

In the Matter of the Proposed 
Conservatorship of   
 
______________________, 
 
    Respondent. 

) 
) 
) 
) 
) 
) 
) 

Case No. _____________ 
 
 
RESPONDENT’S OBJECTION  

   

I object to the petition for the following reasons: 

 ___ I do not want anyone else making any of my decisions for me. 

 ___ I do not want ______________ to make any decisions for me. 
 
 ___I do not want ______________ to make the following decisions for me: 

             

             

                     . 

DATED:________________, 201__. 

_____________________________ 
______________, Respondent 
 
 

GIVE TO THE VISITOR OR MAIL TO: ____________ County Circuit 
Court, [Complete address Inserted here]. 
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Page 1 of 2 – NOTICE OF TIME FOR FILING OBJECTIONS TO PETITION FOR APPOINTMENT OF 
CONSERVATOR OF AN ADULT FOR AN INDEFINITE PERIOD  

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Form 2-4 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF __________ 

Probate Department 

In the Matter of the Proposed Conservatorship 
of  
 
____________________,  

 
 
 

 Respondent. 

)
)
)
)
)
)
)
) 

Case No. _____________ 
 

 
NOTICE OF TIME FOR FILING 
OBJECTIONS TO PETITION FOR 
APPOINTMENT OF CONSERVATOR 
OF AN ADULT FOR AN INDEFINITE 
PERIOD  

   

TO: NAME 
ADDRESS 
 
 

 

 NOTICE IS HEREBY GIVEN that _____________ has filed a Petition seeking his/her 

appointment as Conservator for ______________. A copy of the Petition for Appointment of a 

Conservator of an Adult for an Indefinite Period accompanies this Notice. 

 Any objections to the petition must be filed in the above-referenced court proceeding on 

or before _______________. Objections may be made in writing by mailing or delivering the 

objections to the Court at the following address: 

Department of Probate 
_____________ County Circuit Court 

Address 
Address 

 
Any objection filed must also be served on the attorney for the Petitioner in this matter at: 

______________ 
______________ 
______________ 
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Page 2 of 2 – NOTICE OF TIME FOR FILING OBJECTIONS TO PETITION FOR APPOINTMENT OF 
CONSERVATOR OF AN ADULT FOR AN INDEFINITE PERIOD  

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

 The name, address and telephone number of the Petitioner and proposed Conservator is: 

_______________ 
_______________ 
_______________ 

Phone: __________ 
 

 NOTICE:  If you wish to receive copies of future filings in this case, you must 
inform the court and the person named as petitioner in this notice. You must inform the 
court by filing a request for notice and paying any applicable fee. The request for notice 
must be in writing, must clearly indicate that you wish to receive future filings in the 
proceedings and must contain your name, address and phone number. You must notify the 
person named as petitioner by mailing a copy of the request to the petitioner. Unless you 
take these steps, you will receive no further copies of the filings in this case. 
 
 DATED: this _____ day of ______________, 201__.  

 
 
       
        
Attorney, OSB #_____________ 
Attorney for Petitioner and Proposed Conservator 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
PETITIONER: 
Name 
Address 
Telephone Number 

ATTORNEY FOR PETITIONER: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 

 



Chapter 2—Conservatorship Basics

 2–37Guardianships and Conservatorships

 

 
Page 1 of 2  PROOF OF SERVICE OF NOTICE OF TIME FOR FILING OBJECTIONS TO PETITION FOR 

APPOINTMENT OF CONSERVATOR OF AN ADULT FOR AN INDEFINITE PERIOD 
LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

1
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4

5

6
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8

9
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Form 2-5 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF ______________ 

Probate Department 

In the Matter of the Proposed Conservatorship 
of   
 
________________________, 
                                                                             

 
 

  Respondent. 

)
)
)
)
)
)
) 
)
) 

Case No.  __________ 
 
 
PROOF OF SERVICE OF NOTICE OF 
TIME FOR FILING OBJECTIONS TO 
PETITION FOR APPOINTMENT OF  
CONSERVATOR OF AN ADULT FOR 
AN INDEFINITE PERIOD 

 

I, ___________, attorney for _______________, Petitioner, hereby state that on 

_________, 20__, I served the following: 

1. Notice of Time for Filing Objections to Petition for Appointment of  

Conservator of an Adult for an Indefinite Period; 

2. Petition for Appointment of Conservator of an Adult for an Indefinite 

Period with attached Disclosure Statement; and, 

3. [Consent to Serve as Conservator], 

by depositing true copies thereof in the U.S. Mail in Portland, Oregon, enclosed in an envelope, 

with postage prepaid thereon, addressed to the persons/entities at their last known mailing 

address as follows: 

NAME 
ADDRESS 
 

NAME 
ADDRESS 
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Page 2 of 2  PROOF OF SERVICE OF NOTICE OF TIME FOR FILING OBJECTIONS TO PETITION FOR 

APPOINTMENT OF CONSERVATOR OF AN ADULT FOR AN INDEFINITE PERIOD 
LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

The date of mailing was not less than 15 days prior to the deadline for filing objections in 

the above-captioned protective proceeding. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE 
BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE 
FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR 
PERJURY. 

 

 DATED this ___ day of ______________, 20__.  

             

       

       
        
Attorney, OSB #__________ 
Attorney for Petitioner & Proposed Conservator 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

PETITIONER: 
Name 
Address 
Telephone Number 

ATTORNEY FOR PETITIONER: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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Page 1 of 4 LIMITED JUDGMENT APPOINTING CONSERVATOR OF AN ADULT FOR AN 
INDEFINITE PERIOD 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

 
Form 2-6 

 
 
 

 
 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
 

FOR THE COUNTY OF ______________ 
 

Probate Department 
 

In the Matter of the Conservatorship of 
 
__________________, 

 
 

Respondent.  

)
)
)
)
) 
)
) 
) 

Case No. ____________ 
 
LIMITED JUDGMENT APPOINTING 
GUARDIAN AND CONSERVATOR OF 
AN ADULT FOR AN INDEFINITE 
PERIOD 

 
 This matter came before the Court upon the Petition of ______________ for entry of a 

Limited Judgment appointing it as conservator for an indefinite period for the Respondent, 

______________. 

1.  

 It appears to the Court from the records and files herein that: 

(a) Venue is properly in this court and no other court in this State has acquired 

jurisdiction of this matter. 

(b) Notices as required by ORS 125.060 have been given to persons entitled 

thereto.  The time for filing objections has expired and no objections have been filed.  

2.  

 The Court finds by clear and convincing evidence that: 

(a) ______________ is financially incapable and has money and property that 
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Page 2 of 4 LIMITED JUDGMENT APPOINTING CONSERVATOR OF AN ADULT FOR AN 
INDEFINITE PERIOD 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

requires management and protection.  

(b) ______________ is qualified and suitable to act as conservator for 

______________, and is willing to serve.  

NOW THEREFORE, IT IS HEREBY ORDERED AND ADJUDGED THAT: 

1. ______________ is appointed as conservator for an indefinite period for 

______________; 

2. ______________ shall have all the statutory powers and duties of a 

conservator pursuant to ORS 125;  

3. ______________ shall furnish a bond, conditioned upon faithful discharge of 

all duties of the conservator, in the amount of $_____, pending further order of this 

Court; 

4. [The real property located at ______________, is restricted, such that the 

property cannot be hypothecated, transferred, or otherwise encumbered until further order 

of the court];  

5. [The appointment of ______________ will be made in reliance on the 

representation by ______________ that ______________ will personally act as the 

primary decision maker for the Protected Person. In the absence of emergency 

circumstances making such notification impossible, ______________ shall notify the 

Court and all interested persons not less than 90 days in advance of a proposed change of 

the persons acting as primary decision maker. In emergency circumstances where 

advance notice is not possible, ______________ shall notify the Court and all interested 

persons not less than 3 business days after ______________ ceases to act as the primary 
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Page 3 of 4 LIMITED JUDGMENT APPOINTING CONSERVATOR OF AN ADULT FOR AN 
INDEFINITE PERIOD 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

decision maker for the Protected Person. Upon such notice and without prior hearing, the 

Court may remove ______________ as conservator or take such other action as the Court 

deems appropriate for the welfare of the Protected Person. Failure by ______________ to 

comply with these notice requirements will result in immediate removal of 

______________ as conservator]; and, 

6. Letters of Conservatorship shall issue to ______________ in the manner 

provided by law upon filing of the surety bond required herein.  

 

 

             
      

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CONSERVATOR: 
Name 
Address 
Telephone Number 

ATTORNEY FOR CONSERVATOR: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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Page 4 of 4 LIMITED JUDGMENT APPOINTING CONSERVATOR OF AN ADULT FOR AN 
INDEFINITE PERIOD 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

CERTIFICATE UNDER UTCR 5.100 
 The undersigned counsel for the fiduciary hereby certifies as follows with respect to the 
Limited Judgment Appointing Conservator of an Adult for an Indefinite Period, filed herewith: 
 

(a) This matter is an uncontested protective proceeding and therefore service of the 
proposed Order is not required pursuant to subsection (3)(d) of UTCR 5.100. 

(b) This proposed order or judgment is ready for judicial signature because:  

1. [     ] Each opposing party affected by this order or judgment has stipulated 
to the order or judgment, as shown by each opposing party's signature on the document 
being submitted.  
 

2. [     ] Each opposing party affected by this order or judgment has approved 
the order or judgment, as shown by signature on the document being submitted or by 
written confirmation of approval sent to me. 
 

3. [    ] I have served a copy of this order or judgment on all parties entitled 
to service and:    
 

A. [  ] No objection has been served on me.  
 

B. [  ] I received objections that I could not resolve with the opposing 
party despite reasonable efforts to do so. I have filed a copy of the objections I 
received and indicated which objections remain unresolved. 
 

C. [  ] After conferring about objections, [role and name of opposing 
party] agreed to independently file any remaining objection.  
 
4. [     ] The relief sought is against an opposing party who has been found in 

default. 
 

5. [     ] An order of default is being requested with this proposed judgment. 
 

6. [  XX  ] Service is not required pursuant to subsection (3) of this rule, or 
by statute, rule, or otherwise. 

 
7.  [     ] This is a proposed judgment that includes an award of punitive 

damages and notice has been served on the Director of the Crime Victims' Assistance 
Section as required by subsection (4) of this rule. 

  
DATED:  this______ day of ____________, 2017. 
 

        
Attorney, OSB No. ____________ 
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Page 1 of 2     ABSTRACT OF REAL PROPERTY (ORS 125.470(3)) 

Form 2-7 
 
After Recording Return to: 
 
Address 
Xxx 
xxx 
 
 
 
      Space Above Reserved for Recorder’s Use 

 
 

ABSTRACT OF REAL PROPERTY 
(ORS 125.470(3)) 

 
Pursuant to ORS 125.470(3), the following information is provided regarding real property 

subject to a protected proceeding in ____________ County Circuit Court, State of Oregon, under 
case number xxx-xxxxx as follows: 

 
1. 
 

The name of the Protected Person is: [Name of Protected Person] 
 

2. 
 

The following real property is subject to the protected proceeding: Residence and real 
property located at [Address], more particularly described as:  

 
[Insert Legal Description] 

 
3. 
 

A Conservatorship proceeding has been established in the Circuit Court of the State of Oregon, 
County of [County], Probate Department case number [case number]. 

 
4. 
 

The Guardian and Conservator for [protected person] is: 
 

Conservator 
Address  
Address 
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Page 2 of 2     ABSTRACT OF REAL PROPERTY (ORS 125.470(3)) 

5. 
 

Attorney for the Guardian and Conservator is: 
 

Attorney, Bar Number 
Firm Address 

Telephone Number 
 

6. 
 

The sale, encumbrance or other transfer of the real property owned by [Protected Person] is 
prohibited without prior Court approval. 

 
 DATED this ____ day of____________ 
 
 
 
             
       Signature 
 
 
STATE OF OREGON) 
   )  ss. 
County of [County] )  
 
 The foregoing instrument was acknowledged before me this ____ day of 
_____________, by [Name]. 
 
 
 
 
             
       Notary Public for Oregon 
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Page 1 of 2 - ACKNOWLEDGMENT OF RESTRICTION OF ASSETS 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

Form 2-8 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF ______________ 

Probate Department 

In the Matter of the Conservatorship of 
 
___________________, 
 
                                          Protected Person.  

)
)
)
)
) 
) 
 

Case No. _______________ 
 
ACKNOWLEDGMENT OF 
RESTRICTION OF ASSETS 
 

 

As an authorized representative, I acknowledge receipt of a copy of the Limited Judgment 

entered by this Court on ______________, which restricts access to the conservatorship assets 

described below.  This financial institution will not allow any withdrawal of principal or income 

from these assets or use of the assets as security of any obligation without specific prior order of 

the Court.   

 The assets now on deposit with our financial institution that are subject to the restrictions 

ordered by the Court are: 

Account Number Value of Account Assets Type of Account        Maturity 

______________ ____________________ _____________  ________ 

______________ ____________________ _____________  ________ 

The name of the holder of the accounts shown on our records is:  _____________, 

Conservator for ________________. 

It is understood that the Conservator may do the following without Court order: 

(a) Transfer restricted assets to other accounts with this financial institution 

that are subject to the restrictions stated above; 

(b) Change the investments of assets, as long as all assets remain in an 
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Page 2 of 2 - ACKNOWLEDGMENT OF RESTRICTION OF ASSETS 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 

account with this financial institution subject to the restrictions stated above; and, 

(c) Reinvest, buy, sell, and otherwise trade in securities and investments 

within the restricted account(s) and to transfer money and securities among said 

account(s). 

 This financial institution agrees to abide by the restrictions set out in the aforementioned 

Order.  It is understood that if assets are removed from a restricted account without prior Order 

or Judgment from this Court, this financial institution shall be required to pay the value of those 

assets to the estate. 

DATED:      . 

          

 Printed Name:       

Title:          

   
          
 Name of Financial Institution                                                     

   
           

          

           
 Address and Telephone Number 

      Note: This document must be signed by an officer  
      or person authorized to bind the institution. 
 
 
 
 
 
 
CONSERVATOR: 
Name 
Address 
Telephone Number 

ATTORNEY FOR CONSERVATOR: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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Form 2-9 

GENERAL DUTIES OF CONSERVATOR 

The purpose of this document is to summarize your duties as a Conservator for _________ 
(the protected person). If you have any questions about specific rights or duties involved in 
the conservatorship, please contact our office. 

You must exercise scrupulous good faith in the management of __________’s affairs. 
Everything you do must be for his/her benefit and to protect his/her economic interest. The 
following list describes some of your important duties: 

1. Take possession of all the property of the protected person and the income arising 
from that property. 

2. Within 90 days of your appointment, you must file with the Court an inventory of 
all property of the protected person. This must include all property of the protected 
person that you know about or that is in your possession. A copy of the Inventory 
must be served on the protected person, personally or by mail. 

3. Make prudent investments with the conservatorship assets. 

4. Pay, contest, or settle claims submitted against the conservatorship estate. 

5. Prepare and submit necessary tax returns. 

6. Set up restricted conservatorship checking, savings, and/or investment accounts to 
hold assets that are restricted by the Court. 

7. Set up a conservatorship checking, savings, and/or investment accounts to hold 
unrestricted conservatorship assets. All income from whatever source should be   
deposited into the conservatorship checking account and all disbursements are to be 
made by checks drawn on the conservatorship checking account, with appropriate 
entries made in the checkbook ledger. You need to retain all bank statements and 
canceled checks for the annual accountings. 

8. You must carefully account for all income and expenditures and prepare and file 
with the Court annual accountings within sixty (60) days of the anniversary date of 
your appointment. If all assets are restricted, an annual report of assets may be filed 
in lieu of  a formal accounting. The annual report is due within thirty (30) days of the 
anniversary date of your appointment. 

9. The accounting must include a list of disbursements, including check numbers, in 
chronological order, as well as statements from depositories showing current 
balances and a list of all income received. 

10. Copies of the accountings with notice of the time to file objections must be given to 
the protected person, any person who has filed a request for notice in the proceeding, 
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any fiduciary who has been appointed for the protected person and any other person 
the Court requires. 

11. Be extremely cautious about entering into any transaction in which there is a 
potential conflict of interest. Any sale or encumbrance of the conservatorship assets 
to a Conservator, the spouse, agent or attorney of the Conservator, or any 
corporation or trust in which the Conservator has a substantial beneficial interest, or 
any transaction that is otherwise affected by a substantial conflict of interest is 
voidable unless it is first approved by the Court. 

12. When managing the conservatorship assets, take into consideration the estate plan 
of the protected person, including a review of any will, beneficiary designations, or 
joint ownership arrangements. You should consult your attorney before making any 
changes, and should consider whether to obtain Court approval before making 
changes which would impact the protected person’s estate plan. 

13. You must request and obtain Court approval before you sell the protected person’s 
house, manufactured home, or other property where the protected person resides or 
last resided, regardless whether the protected person currently is residing there or 
whether the protected person intends or desires to return there. 

14. You must request and obtain Court approval before any payments of 
compensation are made to you, or an attorney for you, as Conservator. 

15. You must request and obtain Court approval before you withdraw any funds 
from the restricted conservatorship account(s). 

16. You must request and obtain Court approval before you establish any trusts for 
the property of the conservatorship estate. You may not establish any trust which 
has the effect of terminating the conservatorship. 

17. You must request and obtain Court approval before you elect options, 
change beneficiaries or surrender for cash any life insurance or annuity 
policies. 

18. You must request and obtain Court approval before you disclaim any interest the 
protected person may have by testate or intestate succession or by inter vivos 
transfer. 

19. You must request and obtain Court approval before you authorize, direct or ratify 
any annuity contract or contract for life care. 

20. You must request and obtain Court approval before you resign as Conservator 
regardless whether the protected person is still living. If you wish to resign 
while the protected person is alive, the conservatorship must either be 
terminated, or a successor Conservator must be appointed, and a final account 
filed and approved, before the Court will discharge you. 
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21. When the Court is satisfied that the protected person’s disability no longer exists (or 
attains the age of majority), you must pay all claims and expenses of administration, 
and you must file a final accounting with the Court. You must then distribute all 
funds and properties to the protected person as soon as possible. 

22. Upon the death of the protected person, you must deliver to the Court any Will of the 
decedent which has come into your possession, you must inform the personal 
representative or a beneficiary named in the Will that you have done so, and you must 
preserve the conservatorship estate for delivery to the personal representative of the 
estate of the deceased protected person or such other person(s) entitled to the estate. 

I have read these duties and understand that I must fulfill these duties as Conservator for 
__________. 

 

DATED:                  
        _______________, Conservator 
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Page 1 of 2 INVENTORY 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 
 

 
 
 

Form 2-10 
 

 
 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
 

FOR THE COUNTY OF _____________ 
 

Probate Department 
 

In the Matter of the Conservatorship of 
 
NAME, 
 

                    Protected Person. 
____________________________________ 

)
)
)
)
) 
) 
 

Case No.  _____________ 
 
INVENTORY 

 
_____________, the duly appointed Conservator in the above-captioned matter, hereby 

certifies that the following is a complete inventory of all the property of the Protected Person, 

including monthly income, which has come into its possession or knowledge, with an estimate of 

the respective true cash value of the property as of the date of the Conservator’s appointment, 

_______________. 

REAL PROPERTY  

Real Property located at _____________________________, legally 
described as _________________________ $______ 

BANK ACCOUNTS       

Bank Name, Account No. $______ 

Bank Name, Account No. $______ 

INVESTMENT ACCOUNTS  

Financial Co., Account No. $______ 

RETIREMENT ACCOUNTS  

Financial Co., Account No. $______ 
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Page 2 of 2 INVENTORY 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 
 

 

PERSONAL PROPERTY  

Miscellaneous household goods, furnishings, equipment and all personal 
items, clothing and other articles of personal and domestic use located in 
protected person’s residence.  de minimis 

TOTAL ASSETS $______ 

ANNUAL INCOME 

 $______ 

TOTAL ASSETS PLUS ANNUAL INCOME $______ 

LESS RESTRICTED ASSETS ($______) 

TOTAL AMOUNT SUBJECT TO BOND  $______ 
 
I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE 

BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE 
FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR 
PERJURY. 

 
 DATED the _____ day of ______________, 20_____. 

 

             
      _______________________ 
      Conservator for __________ 
 
 
 
 
 
 
 
 
 
CONSERVATOR: 
Name 
Address 
Telephone Number 

ATTORNEY FOR CONSERVATOR: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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Page 1 of 2 SUPPLEMENTAL INVENTORY 
LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address

Form 2-11 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

Probate Department 

In the Matter of the Conservatorship of 

_______________, 

Protected Person. 
____________________________________ 

)
)
)
)
) 
) 

Case No.  ________ 

SUPPLEMENTAL INVENTORY 

I, ________, the duly appointed Conservator in the above-captioned matter, do hereby 

certify that the following is an Inventory of all the property of the Protected Person, including 

monthly income, which has come into my possession or knowledge, with my estimate of the 

respective true cash value of the property as of my original appointment date of ___________. 

The Supplemental Inventory is being filed herein due to the discovery of an additional 

asset of the Protected Person. 

REAL PROPERTY 

Real Property located at _____________________________, legally 
described as _________________________ $______ 

BANK ACCOUNTS 

Bank Name, Account No. $______ 

Bank Name, Account No. $______ 

INVESTMENT ACCOUNTS 

Financial Co., Account No. $______ 

RETIREMENT ACCOUNTS 
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Page 2 of 2 SUPPLEMENTAL INVENTORY 
LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address

Financial Co., Account No. $______ 

PERSONAL PROPERTY 

Miscellaneous household goods, furnishings, equipment and all personal 
items, clothing and other articles of personal and domestic use located in 
protected person’s residence.  de minimis 

TOTAL ASSETS $______ 

ANNUAL INCOME 

$______ 

TOTAL ASSETS PLUS ANNUAL INCOME $______ 

LESS RESTRICTED ASSETS ($______) 

TOTAL AMOUNT SUBJECT TO BOND  $______ 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE 
BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE 
FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR 
PERJURY. 

DATED the _____ day of ____________, 20__. 

______________, Conservator 

PROPOSED CONSERVATOR: 
Name 
Address 
Telephone Number 

ATTORNEY FOR CONSERVATOR: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address
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Page 1 of 5 – FIRST ANNUAL ACCOUNTING; MOTION FOR ORDER APPROVING PAYMENT OF 
ATTORNEY FEES AND COSTS 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

 E-mail Address  
 
 

FORM 2-12 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF ___________________ 

Probate Department 

In the Matter of the Conservatorship of 
 
________________, 

 
 
 
 

 
 

                    
 
                           Protected Person. 

  

)
)
)
)
) 
) 
)
)
)
)
) 
) 
) 

Case No.  ___________ 
 
[FIRST/FINAL] ANNUAL ACCOUNT; 
PETITION FOR [ORDER/GENERAL 
JUDGMENT] APPROVING 
[FIRST/FINAL] ACCOUNT, DIRECTING 
PAYMENT OF CONSERVATOR AND 
ATTORNEY FEES AND COSTS 
 
Filing Fee:   $32/$268/$531/$1,056 
Value:    $________ 
Reference:  ORS 21.180(2)(a)(b)(c)(d)  

 
_____________, Conservator for _____________, hereby presents this [First/Final] 

Annual Account covering the period of _____________, through ____________ (“the 

accounting period).  

1.  

 Bonding and Asset Restrictions.  The Court set the initial bond in the amount of 

[amount of bond] representing the value of unrestricted assets for the first reporting period. 

[Provide narrative of changes to bond and any restriction of assets.] 

(a) Value of assets on last date of this accounting period $_______ 
(b) Plus estimated income  $_______ 
(c) Total assets and estimated income $_______ 
(d) Less value of restricted assets and income ($_______) 
(e) Less attorney fees & costs ($_______) 
(g) Unrestricted assets and income requiring bond $_______ 
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Page 2 of 5 – FIRST ANNUAL ACCOUNTING; MOTION FOR ORDER APPROVING PAYMENT OF 
ATTORNEY FEES AND COSTS 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

 E-mail Address  
 
 

2.  

 Change in Bond. The Fiduciary requests the Court [increase/decrease] the bond to 

$_______, which represents the value of unrestricted assets for the next accounting period. [In 

final account, request exoneration of bond.] 

3.  

Asset Schedule. The asset schedule, attached as Exhibit 1 and hereby incorporated by 

this reference, is a complete and accurate statement of all assets owned by the conservatorship at 

any time during the account period and the Fiduciary’s estimate of the value of each asset. 

4.      

Receipts and Disbursements.  Accurate schedules of funds received in and disbursed 

from each depository account of the conservatorship during the account period are provided in 

the attached Exhibits 2 through 5, each hereby incorporated by this reference.   

5.  

Exhibits. The following Exhibits are attached to this accounting:  

Exhibit No. Account 

1 Asset Schedule  

2 Financial Institution, Account No. 
 Receipts and Disbursement Reports 
 Statements 
 

3 Financial Institution, Account No. 
Receipts and Disbursement Reports  
Statements 

 
4 Financial Institution, Account No. 

Receipt and Disbursement Reports 
Statements 
 

5 Financial Institution, Account No. 
Receipt and Disbursement Reports 
Statements 
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Page 3 of 5 – FIRST ANNUAL ACCOUNTING; MOTION FOR ORDER APPROVING PAYMENT OF 
ATTORNEY FEES AND COSTS 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

 E-mail Address  
 
 

6.  

Changes During the Accounting Period. During the accounting period, the following 

changes in the assets or financial circumstances occurred:  

(a) Exhibit 2 – Financial Institution, Account No. Receipts during this 

accounting period include _______________.  Disbursements from this account include 

_____________.  

(b) Exhibit 3 – Financial Institution, Account No.  Receipts during this 

accounting period include ___________.  Disbursements from this account include 

______________. 

(c) Exhibit 4 – Financial Institution, Account No.  Receipts during this 

accounting period include __________.  Disbursements from this account include 

___________. 

(d) Exhibit 5 – Financial Institution, Account No.   Receipts during this 

accounting period include __________.  Disbursements from this account include 

___________. 

7.  

Vouchers.   Vouchers are filed herewith under the following separate captions: 

a. Exhibit 6 - Vouchers. Financial Institution, Account No. 

8.  

Fiduciary Disclosures.   There are no transactions during this accounting period for 

which disclosure is required.  

9.  

Conservator Fees and Costs.  _______________  has provided substantial services to 

the Protected Person in its capacity as Conservator.  The Conservator requests a fee services 

provided during the period beginning __________, through __________, in the amount of 
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Page 4 of 5 – FIRST ANNUAL ACCOUNTING; MOTION FOR ORDER APPROVING PAYMENT OF 
ATTORNEY FEES AND COSTS 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

 E-mail Address  
 
 

$_______.    A Declaration of Conservator in Support of Payment of Fees is filed concurrently 

herewith.   

10.   

Attorney Fees and Costs.  ___________ of ___________ represented the Conservator 

during this accounting period. The fees and costs of ____________ are detailed in the 

Declaration in Support of Payment of Attorney Fees and Costs, filed concurrently with this 

accounting. Reasonable compensation for the services of __________ is $______, consisting of 

$_____ as fees for services provided, and $_____ as costs incurred for the period beginning 

___________ through ___________.  

11.  

Notices. Notice as required by ORS 125.060(3), will be provided to the persons entitled 

thereto.  

12.  

Taxes. The Conservator has retained the services of an accountant to prepare and timely 

file annual income tax returns for the Protected Person. 

WHEREFORE, the fiduciary prays for an Order of this Court, after notice as required by 

law: 

1. Approving this [First/Final] Annual Account and all actions of the 

Conservator; 

2. Directing payment to _____________ of fiduciary fees in the amount of 

$______ and costs of $______, totaling $_________; 

3. Approving and authorizing payment of $________ for attorney fees, plus 

costs of $______, for a total of $______, from the assets of the Protected Person to 

_______ of _________, for reasonable and appropriate legal services rendered to the 

Fiduciary during the period beginning __________ through ___________; and, 
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Page 5 of 5 – FIRST ANNUAL ACCOUNTING; MOTION FOR ORDER APPROVING PAYMENT OF 
ATTORNEY FEES AND COSTS 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

 E-mail Address  
 
 

4. [Increasing/decreasing/exonerating] the amount of Bond to $________. 

 
I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE 

BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE 
FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR 
PERJURY. 
 
 DATED this _____ day of __________, 20___. 
 
 
              
       _________________________ 
       Conservator for ____________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CONSERVATOR: 
Name 
Address 
Telephone Number 

ATTORNEY FOR CONSERVATOR: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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Page 1 of 4 DECLARATION OF ATTORNEY NAME IN SUPPORT OF PAYMENT OF ATTORNEY FEES 
AND COSTS 

FIRM 
ADDRESS 

PHONE/FAX 

 
Form 2-13 

 
 
 
 

 
IN THE CIRCUIT COURT OF THE STATE OF OREGON 

 
FOR THE COUNTY OF __________________- 

 
Probate Department 

 
In the Matter of the Conservatorship of 
 
PROTECTED PERSON, 
 
                                            Protected Person. 
____________________________________ 

)
)
)
)
) 
)
) 
 

  Case No.   
 
 
DECLARATION OF ATTORNEY NAME 
IN SUPPORT OF  PAYMENT OF 
ATTORNEY FEES AND COSTS 

 
 I, Attorney name, attorney for the Conservator, conservator name, offer the following 

facts in support of an award of reasonable and necessary attorney fees and reimbursement of 

costs: 

1.  

I make this Declaration pursuant to ORS 125.095, ORS 125.098 and UTCR 9.060(1) in 

support of a Limited Judgment directing payment of attorney fees and reimbursement of costs 

advanced in the amount of $____________. I have personal knowledge regarding the amount of 

time and effort devoted to the representation of the conservator in this protective proceeding. 

This amount constitutes reasonable attorney fees for the legal services necessary to establish and 

administer a protective proceeding of this size and complexity based on fees for similar legal 

services performed in [County] County, Oregon. 

2.  

 An invoice showing attorney fees and costs in the amount of $_________ is attached and 

incorporated by reference herein as Exhibit 1.   
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Page 2 of 4 DECLARATION OF ATTORNEY NAME IN SUPPORT OF PAYMENT OF ATTORNEY FEES 
AND COSTS 

FIRM 
ADDRESS 

PHONE/FAX 

3.  

 The specific and relevant factors supporting an award and the amount of legal fees 

pursuant to ORS 125.098(2) are set forth below: 

 (a) The Benefit to the Person Subject to the Protected Proceeding by the Petitioner’s 

Actions in the Proceeding: Customize 

 (b) The objective reasonableness of the position asserted by the party: Customize 

 (c) The party’s self-interest in the outcome of the proceeding: Customize. 

 (d) Whether the relief sought by the party was granted in whole or in part: Customize 

 (e) The conduct of the party in the transactions or occurrences that gave rise to the 

need for a protective proceeding: Customize. 

 (f) The extent to which an award of attorney fees in the proceeding would deter 

others from asserting good faith positions in similar proceedings: Customize 

 (g) The extent to which an award of attorney fees in the proceeding would deter 

others from asserting meritless positions in similar proceedings: Customize 

 (h) The objective reasonableness of the party and the diligence of the party and the 

attorney during the proceeding:  Customize  

 (i) The objective reasonableness of the party and the diligence of the party in 

pursuing settlement of the dispute: Customize 

 (j) Any other factor the court may consider appropriate under the circumstances of 

the proceeding: Customize 

4. 

 The specific and relevant factors supporting an award and the amount of legal fees 

pursuant to ORS 125.098(3) are set forth below: 

 (a) The Time and labor required in the proceeding, the novelty and difficulty of the 

questions involved, and the skill needed to provide the legal services: The number of hours and 

services rendered in this matter for each attorney and legal assistant, and the hourly rates for 

each, are summarized as follows: 
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Page 3 of 4 DECLARATION OF ATTORNEY NAME IN SUPPORT OF PAYMENT OF ATTORNEY FEES 
AND COSTS 

FIRM 
ADDRESS 

PHONE/FAX 

Name   Position  Hourly Rate Number of Hours Fees 

   Attorney  $___    ___              $_______ 
 
   Legal Assistant $___    ___   $ ______ 
     
Costs                                   $_______ 
 
Total Charges:                    $3,648.80 

 The labor required, including a description of the novelty and difficulty of the issues 

involved include the following: Customize 

 (b) The likelihood that the acceptance of the employment of behalf of the party by the 

attorney would preclude the attorney from other employment, when the likelihood should be 

apparent or was made apparent to the party:  Customize 

 (c) The fee customarily charged by an attorney in the locality for similar legal 

services:  Customize 

 (d) The time limitations imposed by the party or the circumstances of the proceeding: 

Customize 

 (e) The experience, reputation, and ability of the lawyer performing the service:  

Customize 

 (f) The amount of the attorney fees requested relative to the estate of the person 

subject to the protective proceeding, whether or not the estate of the person subject to the 

protective proceeding is subject to the direct or indirect control of a conservator:  Customize 

 

5. 

 I believe that an award totaling $_________ consisting of $________ for incurred legal 

services and $________ for costs incurred is reasonable based upon the complexity of the issues, 

the responsibility undertaken, and the results achieved for the Protected Person. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE 
BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE 
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Page 4 of 4 DECLARATION OF ATTORNEY NAME IN SUPPORT OF PAYMENT OF ATTORNEY FEES 
AND COSTS 

FIRM 
ADDRESS 

PHONE/FAX 

FOR USE AS EVIDENCE IN THE COURT AND IS SUBJECT TO PENALTY FOR 
PERJURY.  

 
 DATED: this ___ day of _____________ 

 
 ____________________________________ 

       Attorney Name, OSB No. xxxxxx 
 Attorney for Conservator 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CONSERVATOR: 
Name 
Address 
Telephone Number 

ATTORNEY FOR CONSERVATOR: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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Page 1 of 2     GENERAL JUDGMENT APPROVING CONSERVATOR’S FIRST AND FINAL ACCOUNTING, 
RELEASE OF RESTRICTION, EXONERATION OF BOND AND PAYMENT OF FIDUCIARY FEES AND 
EXPENSES AND ATTORNEY FEES AND COSTS ON BEHALF OF THE GUARDIAN/CONSERVATOR 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 
 

FORM 2-14 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF ___________ 

Probate Department 

 
In the Matter of the Conservatorship of 
 
___________________, 
 
 
 
 
 
                       Protected Person (Deceased). 
____________________________________ 

)
)
)
)
)
) 
)
)
)
) 
 

Case No. 15PR00831 
 
GENERAL JUDGMENT APPROVING 
CONSERVATOR’S FIRST AND FINAL 
ACCOUNTING, RELEASE OF 
RESTRICTION, EXONERATION OF 
BOND AND PAYMENT OF FIDUCIARY 
FEES AND EXPENSES AND ATTORNEY 
FEES AND COSTS ON BEHALF OF THE 
CONSERVATOR 

 
THIS MATTER CAME BEFORE THE COURT upon the filing of the Conservator’s 

First and Final Accounting by _________________, the duly appointed Conservator for 

____________. The Court being fully advised thereon, it appears from the records and files 

herein that: 

1. 

Notices as required by law have been given to the persons entitled thereto; the time for 

filing objections has expired; and no objections have been filed herein. 

2. 

 Expenses of administration have been incurred for which sufficient funds exist for 

payment.  Pursuant to ORS 125.520(1) fiduciary and attorney fees and costs incurred in the 

administration of a Conservatorship are a priority claim. 

/// 

/// 
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Page 2 of 2     GENERAL JUDGMENT APPROVING CONSERVATOR’S FIRST AND FINAL ACCOUNTING, 
RELEASE OF RESTRICTION, EXONERATION OF BOND AND PAYMENT OF FIDUCIARY FEES AND 
EXPENSES AND ATTORNEY FEES AND COSTS ON BEHALF OF THE GUARDIAN/CONSERVATOR 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 
 

IT IS HEREBY ORDERED AND ADJUDGED that: 

1. This First and Final Accounting and all actions of the Conservator are approved; 

2. The restriction on all the Protected Person’s real properties are released and for 

purposes of management and administration by the Personal Representative of the Estate of 

___________ (__________ County Circuit Court Case No. __________); 

3. Fees for services provided by the Conservator for the Protected Person are 

approved and the Conservator is authorized and directed to pay _______________ the amount of 

$________ for fiduciary fees and costs; 

4. Fees for services provided by the attorney for the Conservator are approved and 

the Conservator is authorized and directed to pay _______________ of ______________ the 

sum of $_______ for legal services and expenses on behalf of the Conservator; 

5. All remaining conservatorship assets, after payment of administrative expenses 

and debts of the conservatorship estate, including but not limited to the approved fiduciary and 

attorney fees and costs, shall be forwarded to ____________ in his/her role as Personal 

Representative of the Estate of _________________; and, 

6. Upon the filing of receipts therefore, a general judgment may be filed discharging 

the Conservator, exonerating the Conservator’s bond and closing the conservatorship proceeding. 

 

        
       
 
 
 
 
CONSERVATOR: 
Name 
Address 
Telephone Number 

ATTORNEY FOR CONSERVATOR: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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Page 1 of 3     SUPPLEMENTAL JUDGMENT DISCHARGING CONSERVATOR, EXONERATING BOND, 
AND CLOSING CONSERVATORSHIP 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 
 

 

FORM 2-15 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

Probate Department 

 
In the Matter of the Conservatorship of 
 
_____________, 
 
 
                                       Protected Person. 
____________________________________ 

)
)
)
)
)
) 
) 
 

Case No. ____________ 
 
SUPPLEMENTAL JUDGMENT 
DISCHARGING CONSERVATOR, 
EXONERATING BOND, AND CLOSING 
CONSERVATORSHIP 

 
THIS MATTER CAME BEFORE THE COURT upon a Petition of ___________, 

Conservator for _______________, for a Supplemental Judgment closing the above-captioned 

conservatorship.   

IT FURTHER APPEARING from the records and files herein that the Conservator has 

performed all of the acts required and the conservatorship has been fully administered. 

Now, therefore, IT IS HEREBY ADJUDGED that: 

1. ________________ is hereby discharged as Conservator;  

2. The bond of the Conservator is exonerated; and, 

3. The conservatorship proceeding is hereby closed. 
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Page 2 of 3     SUPPLEMENTAL JUDGMENT DISCHARGING CONSERVATOR, EXONERATING BOND, 
AND CLOSING CONSERVATORSHIP 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 
 

CONSERVATOR: 
Name 
Address 
Telephone Number 

ATTORNEY FOR CONSERVATOR: 
Name, OSB# 
Address  
Telephone Number 
Fax Number 
E-mail Address 
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Page 3 of 3     SUPPLEMENTAL JUDGMENT DISCHARGING CONSERVATOR, EXONERATING BOND, 
AND CLOSING CONSERVATORSHIP 

LAW FIRM 
ATTORNEY 

Address 
Phone Number, Fax Number 

E-mail Address 
 

CERTIFICATE UNDER UTCR 5.100 
 The undersigned counsel for the fiduciary hereby certifies as follows with respect to the 
Supplemental Judgment Discharging Conservator, Exonerating Bond and Closing 
Conservatorship, filed herewith: 
 

(a) This matter is an uncontested protective proceeding and therefore service of the 
proposed Order is not required pursuant to subsection (3)(d) of UTCR 5.100. 

(b) This proposed order or judgment is ready for judicial signature because:  

1. [     ] Each opposing party affected by this order or judgment has stipulated 
to the order or judgment, as shown by each opposing party's signature on the document 
being submitted.  
 

2. [     ] Each opposing party affected by this order or judgment has approved 
the order or judgment, as shown by signature on the document being submitted or by 
written confirmation of approval sent to me. 
 

3. [    ] I have served a copy of this order or judgment on all parties entitled 
to service and:    
 

A. [  ] No objection has been served on me.  
 

B. [  ] I received objections that I could not resolve with the opposing 
party despite reasonable efforts to do so. I have filed a copy of the objections I 
received and indicated which objections remain unresolved. 
 

C. [  ] After conferring about objections, [role and name of opposing 
party] agreed to independently file any remaining objection.  
 
4. [     ] The relief sought is against an opposing party who has been found in 

default. 
 

5. [     ] An order of default is being requested with this proposed judgment. 
 

6. [  XX  ] Service is not required pursuant to subsection (3) of this rule, or 
by statute, rule, or otherwise. 

 
7.  [     ] This is a proposed judgment that includes an award of punitive 

damages and notice has been served on the Director of the Crime Victims' Assistance 
Section as required by subsection (4) of this rule. 

  
DATED:  this______ day of _______________, 20___. 
 

        
Attorney, OSB No. __________ 



Chapter 2—Conservatorship Basics

 2–70Guardianships and Conservatorships



Chapter 2—Conservatorship Basics

 2–71Guardianships and Conservatorships

FORM 2-16 
 

Conservatorship Checklist 
 
Name of Fiduciary:        
Address:         
           
Home Number:        Cell:       

Email:               
     Due Date: Date Done: 
1. Initiation of Conservatorship 

A. Conflict Check (Have we ever represented  
Respondent?)       _______________________ 

B. Representation Agreement signed?   _______________________ 
C. Retainer? Source of Funds?    _______________________ 
D. Pre-Bond Approval signed and sent?     ___________ 
 

2. Petition         
 A.  Petition sent to Court?       ___________ 
 B. Filing Fee obtained?      _______________________  
 
3. Notices 

A. Notice to Respondent w/blue objection paper served?   ___________ 
B. Notice to Interested Persons sent out?     ___________ 

Spouse, parents, adult children of respondent (or most   
closely related), any person co-habitating with respondent, Fiduciary nominated 
by respondent, Trustee, Health Care representative, POA, OR Other, required by 
court: Department of Veteran’s Affairs, Office of Long Term Care Ombudsman 

 OBJECTION DATE (15 days plus 3 for mailing): __________  
C. Proof of Service and original Notice sent to court?   ___________ 
 

 
 
 
 
 
 

Guardianship and Conservatorship of _______
___________ 

Protected Person’s SSN: 
Protected Person’s DOB: 

Case No:  Appointment Date:  
County: Inventory Due Date:  
Guardian’s Report Due Date: Annual Accounting Due Date: 
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Due Date: Date Done: 
 

4. Order/Limited Judgment  
A. Objections to Petition?     _______________________ 
B. If no, Submit Order/Limited Judgment:     ___________ 
C. Date Limited Judgment signed:      ___________ 
 

5. Bond/Letters of Conservatorship 
A. Limited Judgment sent to Court Bonds?     ___________ 
B. Bond signed by Conservator?      ___________ 

 C. Bond sent to court and Request Letters  
of Conservatorship?        ___________ 

D. Date Letters of Conservatorship received:    ___________ 
E. Indemnity Agreement sent to Court Bonds    ___________ 
F.  Send out Conservator’s Appointment packet?  
 (Duties of a Conservator, Inventory, Authorization 
 to release information, Abstract of Real Property)   ___________ 
G. File Acknowledgment of Restriction of Assets 

1) Asset Restriction     2) File Abstract     ___________ 
 

6. Inventory (90 days after appointment) 
A. Send original Inventory to court     __________ ___________ 

 
7. Accounting (Due 60 days after Conservatorship Appointment Date) 
 A.  Letter sent to client requesting statements  

@ appointment date anniversary?    __________ ___________  
 B.  Send Accounting to court?     __________ ___________ 

C.  Send out Notice of time for filing objections?    ___________ 
D.  Send Proof of Notice and Notice to court?    ___________ 

 E.  Objection Date:      __________  
F.  Objections Received?     _______________________ 
G. Send Order Approving Accounting to court    ___________ 

 H: Approved costs and fees Paid:      ___________  
 
 
/// 
 
/// 
 
/// 
 
/// 
 



Chapter 2—Conservatorship Basics

 2–73Guardianships and Conservatorships

Due Date: Date Done: 
 

2nd Year 
1. Accounting (Due 60 days after Conservatorship Appointment Date) 
 A.  Letter sent to client requesting statements  

@ appointment date anniversary?    __________ ___________  
 B.  File Accounting w/court?     __________ ___________ 

C.  Send out Notice of time for filing objections?    ___________ 
D.  File Proof of Notice and Notice w/court?    ___________ 

 E.  Objection Date:      __________  
F.  Objections Received?       ___________ 
G. File Order Approving Accounting w/court  ___________ 

 H: Approved costs and fees Paid:      ___________  
 
3rd Year 
1. Accounting (Due 60 days after Conservatorship Appointment Date) 
 A.  Letter sent to client requesting statements  

@ appointment date anniversary?    __________ ___________  
 B.  File Accounting w/court?     __________ ___________ 

C.  Send out Notice of time for filing objections?    ___________ 
D.  File Proof of Notice and Notice w/court?    ___________ 

 E.  Objection Date:      __________  
F.  Objections Received?       ___________ 
G. File Order Approving Accounting w/court  ___________ 

 H: Approved costs and fees Paid:      ___________  
 
4th Year 
1. Accounting (Due 60 days after Conservatorship Appointment Date) 
 A.  Letter sent to client requesting statements  

@ appointment date anniversary?    __________ ___________  
 B.  File Accounting w/court?     __________ ___________ 

C.  Send out Notice of time for filing objections?    ___________ 
D.  File Proof of Notice and Notice w/court?    ___________ 

 E.  Objection Date:      __________  
F.  Objections Received?       ___________ 
G. File Order Approving Accounting w/court  ___________ 

 H: Approved costs and fees Paid:      ___________  
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Due Date: Date Done: 
 
1. Closing of Conservatorship 
 A. Letter to client to request statements for final accounting?  ___________ 
 B. Send Final Accounting to the Court.     ___________  
 C. Notice sent out.        ___________ 

D. OBJECTION DATE (15 days plus 3 for mailing): __________  
E. Proof of Service and original Notice sent to court   ___________ 
F.  Objections received?       ___________ 
G. Order Approving Final Account Sent to the Court   ___________ 
H. Fees received?        ___________ 
I. File Receipts with the Court.      ___________ 
J. Submit General Judgment closing Conservatorship and Discharging the 
Conservator?          ___________ 
K. Send copy of General Judgment to client?    ___________ 
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Conservatorship 
Basics

2

What is a Conservatorship?
• Conservatorship provides a path to manage an incapacitated person’s 

financial resources. 

• Common reasons a Conservatorship might be needed:
• Dementia or other mental decline at older age without prior planning (e.g. power of 

attorney)
• Mental illness or sudden onset health condition (e.g. Schizophrenia, Stroke, Bipolar 

disorder, brain tumor)
• Minor that has resources  
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3

Legal Standard
• First, the proposed protected person must 

be shown to be “financially incapable.” ORS 
125.005(3). 
• Standard is “clear and convincing evidence” (ORS 

125.400)

• Second, the proposed protected person 
must have “money or property” which 
requires management or protection. ORS 
125.400

• Finally, the proposed Conservator must be 
qualified to act. (See ORS 125.055(d) & ORS 
125.205)

4

Basic Conservatorship procedure

i. Petition the Court for appointment of a Conservator
ii. Provide Notices of the Petition, as required
iii. Interested parties have an opportunity to object
iv. If an objection if filed, a hearing is held
v. Judgment and Letters of Conservatorship are obtained after hearing or if 

no hearing is necessary after the time for objections has passed
vi. An inventory is filed
vii. Annual accountings are filed
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Client Intake

5

Initial research and review

6

Screening Cases

• Develop comprehensive intake form
• Use the requirements for the petition as 

a basis for developing this form (ORS 
125.055)

• Can help uncover issues early

• Check conflicts of interest
• Generally do not file a conservatorship 

over your own client.
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7

Alternative to Conservatorship
• Exploring less restrictive options required for petition. ORS 125.055(2)(i)
• Can be significantly more cost effective and administratively less difficult for client & 

protected person
• Some options include:

1. Trusts
2. Power of Attorney
3. Joint Accounts or Property
4. Authorized signors on financial accounts
5. Social Security Representative Payee

• Does the potential protected person have capacity to sign a power of attorney or trust?

8

Fee Agreement (Risks)
• Discuss fees and costs early in the case 

intake 
• Discuss the annual costs of accountings 

and bonds
• Inform client of the procedure for being 

paid from the funds of the protected 
person
• Include a clause in your fee agreement stating 

that the client is personally responsible for the 
fees and costs

• Consider taking retainer from personal funds of 
client
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Review Capacity of Respondent
• What factor can be pointed to 

representing their “Financial 
Incapacity?”

• Is there abuse of a power of attorney 
or is the power of attorney 
insufficient?

• What other parties are involved that 
might have information? Adult 
Protective Services or Doctors and 
other heath care professionals?

9

Pre-Petition Research

Review Respondents Finances
• Are there sufficient assets (more 

than $10,000)? Can the Guardian 
handle what finances there are? 
(ORS 125.535 &125.315(1)(f)

• Is there a single specific asset that 
needs to be protected or act that 
needs to be accomplished? 
Consider ORS 125.650 to craft a 
specific protective order

Review the qualifications of the 
Proposed Conservator

• Review ORS 125.205 & 125.210 with 
the proposed conservator to ensure 
that there are no situations that the 
Court needs to be notified of and to 
ensure that the proposed 
conservator is not disqualified

• Get pre-bond approval

• Assess the proposed conservator’s 
relationship with the proposed 
protected person and the rest of the 
family or other interested persons

Initiating 
Proceedings

10
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• Venue – any county respondent resides or is 
present

• Petition must follow ORS 125.055

• PPrriimmaa  FFaacciiee  EEvviiddeennccee  aanndd  tthhee  BBuurrddeenn  ooff  PPrrooooff
• Clear and convincing evidence

• Financially incapable
• Money or property which requires management or 

protection. 

• Practice Tip: Assess each case carefully and 
balance burden of proof and embarrassing 
information that may trigger an objection where 
none was expected

11

Filing Petition

12

Notices
NNoottiiccee  ttoo  RReessppoonnddeenntt

• Notice must follow ORS 125.070

• Blue Objection Form must be 
included

• Respondent cannot waive notice

• Personal Service is required

• Practice Tip: Since service cannot be 
waived it is important to include the 
notice period when considering 
amended pleadings (e.g. upon 
settlement)

• Practice Tip: Consider timing service 
for a time when a trusted person is 
with Respondent

• Practice Tip: Ensure Professional 
process server is aware of 
requirements (e.g. blue paper)

NNoottiiccee  ttoo  OOtthheerr  IInntteerreesstteedd  PPaarrttiieess

• Review ORS 125.060 (2) & (7) for list 
of other interested parties, can be 
extensive

• Notice generally provided by mail

• Calculate notice period carefully

• Notice with proof of mailing must 
be filed with the court
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13

Objections
• Generally the objection period is 15 days. However, objections are not necessarily barred 

because the time has passed
• ORS 111.215 and ORS 125.075(5) allow the court to change notice requirements upon 

“good cause shown.”
• Must show compelling information to change notice period because of due process implications 

• Objections can generally be written or oral and pursuant to ORS 125.075 the court is 
generally generous is accepting objections 

• The court may appoint counsel for a respondent or protected person
• Practice Tip: The attorney for the Conservator can request that the court appoint an attorney for the 

protected person. This can be strategically beneficial as in some cases having an attorney involved can 
make settlement of objections easier

• Objections generally fall into two categories:
1. Objection to the proposed conservator’s fitness or 

qualifications to act; or
2. Stating that the proposed protected person is not 

financially incapacitated.

• Attempting to narrow down the issues can 
streamline the hearing and the associated 
preparation.

• Practice Tip: It can be helpful to open a dialog with 
the protected person or counsel for the protected 
person. It is not uncommon for an objection to be 
based on a misunderstanding of the proceeding or 
a relatively small issue that can be settled and/or 
resolved. 

14

Hearings
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15

Appointment & Bonding
BBoonnddiinngg

• The bond be sufficient to cover all assets of the 
conservatorship plus one year’s estimated income. 
ORS 125.410

• It can save on costs to restrict assets and lower 
your bond premium. 
• Restricting real property can be a simple step
• Restriction of financial accounts requires the financial 

institution to sign an Acknowledgement of Restriction 
of Assets (must be filed within 30 days)

• Be sure financial institution will sign provided form

• While restricting assets can save money consider 
the extra attorney time that might be required to 
do so, particularly if the assets might be difficult to 
restrict or needed soon. 

LLiimmiitteedd  JJuuddggmmeenntt
• Appointment is accomplished after the objection 

period (and/or after a hearing) by limited judgment

• Limited judgment must address restriction of assets 
and bonding
• If assets are unknown, consider requesting limited 

waiver of bond until an inventory is filed (90 days)

Managing the 
Estate

Dos and Don’ts for Fiduciaries

16
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17

First Steps
IInnvveennttoorryy

• Must be filed within 90 days of 
appointment

• Provided starting point for annual 
accountings

• Supplemental Inventory may be required –
review effect on Bond

• Consider having clients send monthly 
statements can help identify issues 

1. Provide client with duties letter should 
include:

• Remind of status as fiduciary
• How to title assets (if necessary)
• Keep assets separate
• Keep receipts, cancelled checks, and 

monthly statements
• Inventory requirements
• Accounting requirements, Etc.

2. Review Estate Plan of Protected 
Person(ORS 125.460)

18

ACTION REQUIRING COURT APPROVAL
1. Sale of Protected Persons Residence

2. Compensation of Conservator or Attorney for Conservator (ORS 125.098)

• Attorney and fiduciary fees are generally only requested annually, except in extraordinary cases 

3. Release or Transfer of Future Interests and Survivorship Interests

4. Creation of Trusts

• Cannot have the effect of terminating Conservatorship except for a few exceptions

• Must still be accounted for in annual accountings 

5. Changing Beneficiaries of Life Insurance and Annuities

6. Disclaimers

7. Annuity Contracts or Contracts for Life Care

8. Discharge of Conservator

9. Gifts (more than $250/person and/or $1,000/yr)
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19

Accountings
• PPrraaccttiiccee  TTiipp::    Plan ahead – these take longer than you 

think

• Follow the UTCR guidelines and supplemental local rules 
for accountings. UTCR 9.160

• Always disclose in the accounting anything that has 
happened which could be perceived as a conflict of 
interest by the fiduciary. UTCR 9.170.

• Fees Conservator and Attorney must be approved
• Both should include a detailed declaration in support of fees
• ORS 125.098 sets out factors that Attorney fee Declaration 

must address

CCoommmmoonn  RReeaassoonnss  ffoorr  TTeerrmmiinnaattiioonn

• After Death 
• Conservator must retain and administer the estate for 

delivery to the personal representative of the decedent or 
other persons entitled to the estate. ORS 125.530.

• After Majority or Regaining Capability

• Insufficient Assets
• ORS 125.535 allows a conservatorship with a value of not 

more than $10,000 to be terminated
• ORS 125.315(1)(f) also allows a guardian to handle funds of 

the protected person for the purpose of providing for daily 
needs.

CClloossiinngg  PPrroocceedduurree

• File Motion outlining reason for termination along with 
final accounting

• ORS 125.090(3) requires a general judgment be entered 
terminating a protective proceeding

• File receipts if property is being distributed and a 
supplemental judgment discharging the Conservator. 
ORS 125.230

20

Termination and 
Closing
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21

Temporary (Emergency) & Other Protective Orders
TTeemmppoorraarryy  ((EEmmeerrggeennccyy))  CCoonnsseerrvvaattoorrss..

• ORS 125.600. Clear and convincing evidence that there is 
an immediate and serious danger to the estate of the 
respondent and that the welfare of the respondent 
requires immediate action. 

• Limited to 30 days. Can be extended for an additional 30 
days upon motion and notice.

• Same notice as normal petition except that notice must be 
given to the respondent at least two days prior to the 
appointment. Can be waived if immediate and serious 
danger to respondent. ORS 125.605(2). 

OOtthheerr  PPrrootteeccttiivvee  OOrrddeerr

• The Court may enter a protective order without the 
appointment of a fiduciary or in addition to the 
appointment of a fiduciary upon a determination that 
grounds exist for appointment of a fiduciary. ORS 125.650.

• In re McGraw, 362 
Or 667, 414 P.3d 
841 (Or. 2018) –
Simply because fees 
are approved by the 
court does not 
mean they are not 
excessive and in 
violation of RPC 1.5

ORS 125.055 –additional statements must be 
added to the petition:

• What less restrictive alternatives considered 
and why they were inadequate.

• Whether petitioning for plenary authority or 
specific limited authority

• Must indicate if fiduciary has been surcharged 
as a result of losses caused as fiduciary or 
removed as fiduciary

• Must include explanation if proposed fiduciary 
has bankruptcy, criminal conviction, or 
surcharge or removal as fiduciary

• ORS 125.060 – Some notices must now 
include contact information of protected 
person

• ORS 125.075 – Expanded the protected 
persons ability to make oral objections.

• ORS 125.085 – Allows Long Term Care 
Ombudsman to file a motion for removal of 
fiduciary

• ORS 125.210 – Fiduciary must notify court if 
they have been surcharged as a result of 
losses caused as fiduciary (ORS 
125.025(3)(e)) or removed as fiduciary

22

Caselaw and Legislative Update (2017-2020)
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POWERS OF GUARDIAN WITH LIMITATIONS 

Powers Limitations
Have custody of the protected person; establish the protected 
person’s place of abode within or without Oregon. ORS 
125.315(1)(a). 

Before a guardian may change the abode of an adult protected 
person or place an adult protected person in a mental health 
treatment facility, a nursing home or other residential facility, 
the guardian must file with the court and serve a statement 
declaring that the guardian intends to make the change of 
abode or placement at least 15 days before the change or 
placement. ORS 125.320(3).  

If the guardian determines that the change of abode or 
placement must occur in less than 15 days to protect the 
“immediate health, welfare or safety of the protected person or 
others,” the move can be made with “as much advance notice 
as possible”; however, the guardian’s statement to the court 
must be filed and served no later than “two judicial days after 
the change of abode or placement occurs.” ORS 
125.320(3)(b)(B). 

See ORS 125.330(1) regarding protected person in custody of 
DOC. 

Provide for the care, comfort and maintenance of the protected 
person; if appropriate, arrange for training and education of the 
protected person. ORS 125.315(1)(b). 
If no conservator has been appointed, take reasonable care of the 
person’s clothing, furniture and other personal effects. ORS 
125.315(1)(b). 

See ORS 125.330(2) for limitations if protected person is in 
custody of DOC. 

Consent, refuse consent or withhold or withdraw consent to health 
care. ORS 125.315(1)(c). 

Subject to ORS 127.505 to 127.660.  

May consent to the withholding or withdrawing of artificially 
administered nutrition and hydration for a protected person 
only under the circumstances described in ORS 127.580(1)(a), 
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(b), (d), (e) or (f) and, if the protected person has a medical 
condition specified in ORS 127.580 (1)(b), (d), (e) or (f), the 
condition has been medically confirmed. ORS 125.315(3).  

May not authorize the sterilization of the protected person. 
ORS 125.320(1).  

A guardian appointed for a person committed to the legal and 
physical custody of the DOC may not exercise more authority 
over health care decisions than the protected person could 
exercise given the person’s status as a confined person. ORS 
125.330(3). 

Related to death of Protected Person: 
A. Make advance funeral and burial arrangement. ORS
      125.315(1)(d)(A). 

B. Control the disposition of the remains of the protected person.
ORS 125.315(1)(d)(B).

C. Make an anatomical gift of all or any part of the body of the
protected person. ORS 125.315(1)(d)(C).

Subject to ORS 97.130 (Establishes order of precedence for 
who may direct disposition of remains.)  

Subject to ORS 97.965 (Establishes order of precedence for 
exercise of authority related to anatomical gift.) 

(Minor) Have the powers and responsibilities of a parent who has 
legal custody of a child. ORS 125.315(1)(e). 

Has no obligation to support the minor beyond the support that 
can be provided from the estate of the minor. ORS 
125.315(1)(e). 

(Minor) Consent to the marriage or adoption of a protected person 
who is a minor. ORS 125.315(1)(e). 

 Anyone not yet 17 years of age cannot be legally married in 
the State of Oregon, even with guardian’s consent. ORS 
106.010. 
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Receive money and personal property deliverable to the protected 
person and apply the money and property for support, care and 
education of the protected person. ORS 125.315(1)(f). 

May not use funds from the protected person’s estate for room 
and board that the guardian or guardian’s spouse, parent or 
child have furnished the protected person unless the charge for 
the service is approved by order of the court before the 
payment is made. ORS 125.320(2). 

Prior court approval is necessary for payment of compensation 
to a spouse, parent, or child of the guardian (or to a business in 
which such a person has an interest) if the guardian employs 
the person to provide direct services to a protected person. 
ORS 125.221(4) 

Under ORS 125.315(1)(g), promote the self-determination of the 
protected person and, to the extent practicable, encourage the 
protected person to participate in decisions, act on the protected 
person’s own behalf and develop or regain the capacity to manage 
the protected person’s personal affairs:  

A. Become or remain personally acquainted with the protected
person and maintain sufficient contact with the protected person,
including through regular visitation, to know the protected
person’s abilities, limitations, needs, opportunities and physical
and mental health. ORS 125.315(1)(g)(A).

B. To the extent practicable, identify the values and preferences of
the protected person and involve the protected person in decisions
affecting the protected person, including decisions about the
protected person’s care, dwelling, activities or social interaction.
ORS 125.315(1)(g)(B).

C. Make reasonable efforts to identify and facilitate supportive
relationships and services for the protected person. ORS
125.315(1)(g)(C)

May not limit a protected person’s preferred associations, 
except: (a) As specifically allowed by the court; or (b) To the 
extent the guardian determines necessary to avoid 
unreasonable harm to the protected person’s health, safety or 
well-being. ORS 125.323(2). 

If a protected person is unable to communicate, the protected 
person’s preferred association shall be presumed based on the 
prior relationship between the protected person and the person 
with whom the association is contemplated. ORS 125.323(3). 
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Make the decisions the guardian reasonably believes the protected 
person would make if the protected person were able, unless doing 
so would unreasonably harm or endanger the welfare or personal or 
financial interests of the protected person:  

A. Consider the protected person’s previous or current instructions,
preferences, opinions, values and actions, to the extent actually
known or reasonably ascertainable by the guardian. ORS
125.315(1)(h).

B. If the guardian does not know and cannot reasonably determine
the decision the protected person would make if able, or the
guardian reasonably believes the decision the protected person
would make would unreasonably harm or endanger the welfare or
personal or financial interests of the protected person, the
guardian shall act in accordance with the best interest of the
protected person. In determining the best interest of the protected
person, the guardian shall consider: ORS 125.315(1)(i).

1. Information received from professionals and persons that
demonstrate sufficient interest in the welfare of the
protected person. ORS 125.315(1)(i)(A).

2. Other information the guardian believes the protected
person would consider if the protected person were able.
ORS 125.315(1)(i)(B).

3. Other factors a reasonable person in the circumstances of
the protected person would consider, including
consequences for others. ORS 125.315(1)(i)(C).
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Receive from a third person up to $10,000 owed to a minor 
protected person. ORS 126.700(1)-(4). 

Delegate certain powers to another person via a power of attorney. 
ORS 109.056.  

The general rule is that the period of delegation may not 
exceed six months. ORS 109.056(1). However, the guardian 
may delegate the powers to a school administrator for up to 12 
months. ORS 109.056(2). Furthermore, a guardian who is a 
service member may delegate his or her powers to another 
person for the term of active military service plus 30 days. 
ORS 109.056(3). 

If no conservator has been appointed for the protected person, file 
state and federal income tax returns for the protected person if the 
filing would otherwise be required. IRC § 6012(b)(2). 

A guardian, conservator, or attorney-in-fact may initiate a civil 
action for the abuse of the protected person under the Elderly 
Persons and Persons with Disabilities Abuse Prevention Act (ORS 
124.100–124.140). ORS 124.100(3)(b). A guardian or a guardian ad 
litem may seek a restraining order under that Act. ORS 124.120. 

In the capacity of a custodian of a minor, authority to settle some 
claims of the minor. “A person having legal custody” of a minor 
may settle a claim of the minor for up to $25,000, if certain criteria 
are met. ORS 126.725.  
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POWERS OF CONSERVATOR WITH LIMITATIONS 

Powers Limitations
Take possession of all the property of substantial value of the 
protected person, and of rents, income, issues and profits from 
those properties whether accruing before or after the appointment 
of the conservator. ORS 125.420. 

Collect, hold and retain assets of the estate including land wherever 
situated, until, in the judgment of the conservator, disposition of the 
assets should be made. Assets of the estate may be retained even 
though those assets include property in which the conservator is 
personally interested. ORS 125.445(1). 

Take possession of all proceeds from the sale, mortgage, lease or 
other disposition of property of the protected person. ORS 125.420. 

Receive additions to the estate. ORS 125.445(2). 

Permit the protected person to retain possession and control of 
property and funds for living requirements as appropriate to the 
needs and capacities of the protected person. ORS 125.420. 

Title to all property of the protected person is in the protected 
person and not in the conservator. ORS 125.420. 
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Expend or distribute income or principal of the estate without prior 
court authorization or confirmation for the support, education, care 
or benefit of the protected person and the dependents of the 
protected person. ORS 125.425(1). 

Pay any sum distributable to a protected person or a dependent of a 
protected person by paying the sum to the protected person or the 
dependent, or by paying the sum either to a guardian, custodian 
under ORS 126.700, or conservator of the protected person or, if 
none, to a relative or other person with custody of the protected 
person. ORS 125.445(24). 

Must consider recommendations relating to the appropriate 
standard of support, education, care and benefit for the protected 
person made by any parent or guardian of the protected person. 
ORS 125.425(1). Can become personally responsible for funds paid 
to persons or organizations furnishing support, education, care or 
benefit to the protected person pursuant to the recommendations of 
a parent or guardian of the protected person if: (a) Knows that the 
parent or guardian is deriving personal financial benefit from those 
payments or (b) recommendations are not in the best interests of the 
protected person. ORS 125.425(1). 
In investing the estate, selecting assets of the estate for distribution 
and utilizing powers of revocation or withdrawal available for the 
support of the protected person and exercisable by the conservator 
or the court, take into account any known estate plan of the 
protected person, including the will of the protected person, any 
revocable trust of which the protected person is settlor, and any 
contract, transfer or joint ownership arrangement with provisions 
for payment or transfer of benefits or interests at the death of the 
protected person to another or others that the protected person may 
have originated. ORS 125.460. 
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Expend or distribute income or principal of the estate without prior 
court authorization or confirmation for the support, education, care 
or benefit of the protected person and the dependents of the 
protected person if those amounts are reasonably necessary for the 
support, education, care or benefit of the protected person. ORS 
125.425(2). 

Consider: (a) the size of the estate, the probable duration of the 
conservatorship and the likelihood that the protected person, at 
some future time, may be fully able to manage the affairs of the 
protected person and the estate that has been conserved for the 
protected person; (b) the accustomed standard of living of the 
protected person and members of the household of the protected 
person; and (c) other funds or sources used for the support of the 
protected person. ORS 125.425(2)(a)-(c). 

Expend or distribute income or principal of the estate without prior 
court authorization or confirmation for the support, education, care 
or benefit of the dependents of the protected person, other persons 
who are members of the protected person’s household who are 
unable to support themselves and who are in need of support, and 
any other persons who were receiving support from the protected 
person before the appointment of the conservator. ORS 125.425(3). 

Reimburse any person, including the protected person, who has 
expended funds for the purposes specified in ORS 125.425. The 
conservator may pay any person in advance for those purposes if 
the conservator reasonably believes that the services will be 
performed and where advance payments are customary or 
reasonably necessary under the circumstances. ORS 125.425(4). 

Fiduicary cannot reimburse self without prior court approval. See 
ORS 125.095 for fees and costs paid to physician, fiduicary, 
attorney. 

Make gifts on behalf of the protected person for such purposes as 
the protected person might have been expected to make. ORS 
125.435. 

Gifts without prior court approval of up to $250 to a person in a 
calendar year, not to exceed an aggregate amount of $1,000 for all 
gifts in a calendar year. The conservator must have prior court 
approval for any other gifts. ORS 125.435. 

Convey or release contingent or expectant interests of the protected 
person in property, including marital property rights and any right 
of survivorship incident to joint tenancy or tenancy by the entirety. 
ORS 125.440(1). 

Prior court approval is required.  
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A protected person, if mentally competent, may make wills, change 
beneficiaries of life insurance and annuity policies and exercise any 
power of appointment or any elective right to share in the estate of 
a deceased spouse. ORS 125.455. 

If a protected person dies and the conservator has possession of a 
will of the protected person, the conservator shall either deliver the 
will to the personal representative named in the will or deliver the 
will to the court for safekeeping. If delivered to the court, inform 
the beneficiaries named in the will of the delivery. ORS 125.530. 

Retain and administer the estate for delivery to the personal 
representative of the decedent or other persons entitled to the estate. 
ORS 125.530. 

Prior court approval is required to create revocable or irrevocable 
trusts of property of the estate. Must be consistent with the will of 
the protected person or any other written or oral expression of 
testamentary intent made by the protected person before the person 
became incapacitated. The court may not approve a trust that has 
the effect of terminating the conservatorship unless: 

(a) The trust is created for the purpose of qualifying the protected
Person for needs-based government benefits or maintaining the
eligibility of the protected person for needs-based government
benefits;

(b) The value of the conservatorship estate, including the amount
to be transferred to the trust, does not exceed $50,000;

(c) The purpose of establishing the conservatorship was to create
the trust; or

(d) The conservator shows other good cause to the court. ORS
125.440(2).

Exercise rights of the protected person to elect options and change 
beneficiaries under insurance and annuity policies and to surrender 
the policies for their cash value. ORS 125.440(3). 

Prior court approval is required. 

 Disclaim any interest the protected person may have by testate or 
intestate succession, by inter vivos transfer or by transfer on death 
deed. ORS 125.440(4). 

 Prior court approval is required. 

Authorize, direct or ratify any annuity contract or contract for life 
care. ORS 125.440(5). 

Prior court approval is required. 

Revoke a transfer on death deed. ORS 125.440(6). Prior court approval is required. 
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Acquire or dispose of an estate asset including real property 
wherever situated for cash or on credit, at public or private sale. 
ORS 125.445(7). 

Principal residence may be sold by a conservator only with the 
prior approval of the court. A motion seeking prior approval must 
be filed with the court and notice given to the persons specified in 
ORS 125.060. ORS 125.430. 

Continue or participate in the operation of any business or other 
enterprise. ORS 125.445(3). 

Acquire an undivided interest in an estate asset in which the 
conservator, in any fiduciary capacity, holds an undivided interest. 
ORS 125.445(4). 

Any sale or encumbrance to a conservator, the spouse, agent or 
attorney of the conservator, or any corporation or trust in which the 
conservator has a substantial beneficial interest, or any transaction 
that is otherwise affected by a substantial conflict of interest is 
voidable unless the transaction is approved by the court after the 
filing of a motion with the court seeking approval of the 
transaction. ORS 125.450. 

Invest and reinvest estate assets and funds in the same manner as a 
trustee may invest and reinvest. ORS 125.445(5). 

Deposit estate funds in a bank including a bank operated by the 
conservator. ORS 125.445(6). 

Manage, develop, improve, exchange, partition, change the 
character of or abandon an estate asset in connection with the 
exercise of any power vested in the conservator. ORS 125.445(8). 

Make ordinary or extraordinary repairs or alterations in buildings or 
other structures, demolish any improvements, or raze existing or 
erect new party walls or buildings. ORS 125.445(9). 

Subdivide, develop or dedicate land to public use, make or obtain 
the vacation of plats and adjust boundaries, adjust differences in 
valuation on exchange or partition by giving or receiving 
considerations, and dedicate easements to public use without 
consideration. ORS 125.445(10). 
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Enter for any purpose into a lease as lessor or lessee with or without 
option to purchase or renew for a term within or extending beyond 
the term of the conservatorship. ORS 125.445(11). 

Enter into a lease or arrangement for exploration and removal of 
minerals or other natural resources or enter into a pooling or 
unitization agreement. ORS 125.445(12). 

Grant an option involving disposition of an estate asset or take an 
option for acquisition of any asset. ORS 125.445(13). 

Vote a security, in person or by general or limited proxy. ORS 
125.445(14). 

Pay calls, assessments and any other sums chargeable or accruing 
against or on account of securities. ORS 125.445(15). 

Sell or exercise stock subscription or conversion rights, or consent, 
directly or through a committee or other agent, to the 
reorganization, consolidation, merger, dissolution or liquidation of 
a corporation or other business enterprise. ORS 125.445(16). 

Hold a security in the name of a nominee or in other form without 
disclosure of the conservatorship so that title to the security may 
pass by delivery. ORS 125.445(17). 

The conservator is liable for any act of the nominee in connection 
with the stock so held. ORS 125.445(17). 

Insure the assets of the estate against damage or loss, and the 
conservator against liability with respect to third persons. ORS 
125.445(18). 

Borrow money to be repaid from estate assets or otherwise and 
mortgage or pledge property of the protected person as security 
therefor. ORS 125.445(19). 
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Advance money for the protection of the estate or the protected 
person, and for all expenses, losses and liability sustained in the 
administration of the estate or because of the holding or ownership 
of any estate assets. The conservator has a lien on the estate as 
against the protected person for advances so made. ORS 
125.445(20). 

Pay or contest any claim, settle a claim by or against the estate or 
the protected person by compromise, arbitration or otherwise, and 
release, in whole or in part, any claim belonging to the estate to the 
extent that the claim is uncollectible. ORS 125.445(21). 

Pay taxes, assessments, compensation of the conservator and other 
expenses incurred in the collection, care, administration and 
protection of the estate. ORS 125.445(22). 

Allocate items of income or expense to either income or principal, 
including creation of reserves out of income for depreciation, 
obsolescence or amortization, or for depletion in mineral or timber 
properties. ORS 125.445(23). 

Employ persons, including attorneys, auditors, investment advisers 
or agents, even though they are associated with the conservator, to 
advise or assist the conservator in the performance of 
administrative duties, acting upon their recommendation without 
independent investigation, and instead of acting personally, 
employing one or more agents to perform any act of administration, 
whether or not discretionary. ORS 125.445(25). 

Obtain prior court approval of payments of attorney fees. ORS 
125.095(2)©; ORS 125.098. 

Prosecute or defend actions, claims or proceedings in any 
jurisdiction for the protection of estate assets and of the conservator 
in the performance of duties. ORS 125.445(26). 
Prosecute claims of the protected person including those for the 
personal injury of the protected person. ORS 125.445(27). 

Check supplemental local rules regarding prior court approval of 
settlements. 
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Execute and deliver all instruments that will accomplish or 
facilitate the exercise of the powers vested in the conservator. ORS 
125.445(28). 

If at any time the estate of a protected person consists of personal 
property having a value not exceeding by more than $10,000 the 
aggregate amount of unpaid expenses of administration of the 
protected estate and claims against the estate, the conservator, with 
prior accounting and approval of the court by order, may pay the 
expenses and claims from the estate and deliver all the remaining 
personal property to the person designated by the court in the order, 
to be held, invested or used as ordered by the court. ORS 125.535. 



Chapter 3—Considerations for Advising Lay and Professional Fiduciaries

 3–15Guardianships and Conservatorships

 

 

PAGE 1 – DECLARATION OF MOTION FOR ORDER 
APPROVING MONTHLY ROOM AND BOARD FEES 

[FIRM] 
[Address] 

Phone: [Phone]; Fax: [Fax] 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF [COUNTY] 

Probate Department 

In the Matter of the [Proposed] Guardianship  
of 
 
[PROTECTED PERSON], 
 
                       [Respondent/Protected Person]. 
 
 

 Case No. [Case No.] 
 
 
DECLARATION OF MOTION FOR ORDER 
APPROVING MONTHLY ROOM AND 
BOARD FEES 
 
 

 [Guardian/Petitioner], the [Guardian/Petitioner], declares and states as follows:  

 1. [I make this statement in support of my Motion for Order Approving Monthly 

Room and Board Fees, which Motion is set forth in my Petition for the Appointment of a Guardian 

of an Adult for an Indefinite Period.] [I am the Guardian for the Protected Person, [Protected 

Person]. I make this statement in support of my Motion for Order Approving Monthly Room and 

Board Fees.]  

 2. [Respondent/Protected Person] is my [relationship] and lives with me [and my 

spouse]. [He/She] requires 24-hour care and supervision. 

 3. [I/We] furnish room and board to [Respondent/Protected Person]. Pursuant to ORS 

125.320(2), I request that the Court allow [me/us] to be paid a reasonable amount for the room and 

board expenses that [I/we] will continue to incur for [Respondent/Protected Person]. The amount 

[I/we] request to be paid for the [Respondent’s/Protected Person’s] pro-rata share of the 

rent/mortgage liability, food and other household expenses is $____. This amount would be paid 

from [Respondent’s/Protected Person’s] [Social Security Income (“SSI”)/Social Security 

Disability Income (“SSDI”)]. 
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 4. The accommodation [I/we] furnish and will continue to furnish to 

[Respondent/Protected Person] provides [him/her] with the least restrictive and most appropriate 

placement for [his/her] ongoing care and supervision. In return for the room and board payment of 

$____ per month, [I/we] will provide a room and services generally including the following: 

 (a) A private bedroom, approximately __’ x ___’ in size; 

 (b) Bedroom furnishings, including a bed and linens, a dresser, a book case, television, 

cable TV service, and a DVD player; 

 (c) Access to [the home’s main bathroom/a private bathroom], along with regular 

bathroom supplies and appropriate toiletries; 

 (d) Regular meals with family, including breakfast, lunch and dinner, which will be 

prepared for [Respondent/Protected Person]; [I/we] will also purchase specialty food items that 

are unique to [his/her] needs and dietary preferences; [Describe any additional costs due to special 

diet.] 

 (e) Cell phone service as part of a shared plan; and 

 (f) Transportation to appointments. 

 5. The requested amount for room and board fee is calculated from the total average 

monthly expenses ([rent/mortgage] and utility payments) for the family, divided by ___ since there 

are ___ persons living in the home, plus the additional expenses that will be incurred due to 

[Respondent’s/Protected Person’s] additional needs relating to [his/her] level of incapacity and 

dietary preferences. On information and belief, the amount requested to be charged to 

[Respondent/Protected Person] from her [SSI/SSDI] benefits is less than would have to be spent 

if [Respondent/Protected Person] were placed in a (more restrictive) residential care facility or 

adult foster home. 

 6. Accordingly, [I/we] request that the Court grant the motion and allow payment in 

the amount of $____ to the Guardian from [Respondent’s/Protected Person’s] funds for room and 

board. 
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 I hereby declare that the above statement is true to the best of my knowledge and 

belief, and that I understand that it is made for use as evidence in court and subject to penalty 

for perjury. 

 Dated: [Date]. 

  
        
 [Petitioner/Guardian], [Petitioner/Guardian] 
 
 
[PETITIONER/GUARDIAN]  
[Petitioner/Guardian]  
[Address] 
Phone: [Phone]    

ATTORNEY FOR 
[PETITIONER/GUARDIAN] 
[Attorney], OSB No. [Bar No.] 
[Firm] 
[Address] 
Phone: [Phone] 
Fax: [Fax] 
Email: [Email] 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF [COUNTY] 

Probate Department 

In the Matter of the Conservatorship of 
 
[PROTECTED PERSON], 
 
                                     Protected Person. 
 
 

 Case No. [Case No.] 
 
 
MOTION FOR ORDER APPROVING SALE 
OF RESIDENCE 
 
 
 

 [Conservator], the Conservator, moves this Court for an order approving the sale of the 

Protected Person’s residence located at [Address of Residence] (“Residence”).  

 Filed herewith is the Declaration of [Conservator] in Support of Motion for Order 

Approving Sale of Residence (“Declaration”) detailing the terms of the sale. The Conservator 

requests that the court authorize [him/her] to sell the Residence on the terms stated in the Sales 

Agreement attached to the Declaration. 

 [It is possible that the offer will fall through due to inspection results or delays. In order to 

be able to act quickly in that event, and to avoid the cost of re-filing, the Conservator requests that 

[he/she] be allowed to accept any offer for $________ or higher.] 

 This motion is made pursuant to ORS 125.430 and is supported by the Declaration of 

[Conservator] filed herewith. 

 WHEREFORE, the Conservator prays for an order: 

 1. Authorizing the Conservator to sell the Protected Person’s Residence [for a sale 

price of not less than $[sale price]] / [on the terms set forth in the Sales Agreement]. 

 2. [Directing the Conservator to deposit the net sale proceeds] / [Requiring that net 

sale proceeds be wired directly] into [a restricted bank or investment account] / [the restricted 
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bank/investment account held at [financial institution]]. Requiring the Conservator to file an 

Acknowledgment of Restriction of Assets with the Court within 30 days [of entry of the 

order/closing of escrow on the sale of the Residence.] 

 Dated: [Date]. 

  
        
 [Conservator], Conservator 
 
 
 
CONSERVATOR 
[Conservator] 
[Address] 
Phone: [Phone]    

ATTORNEY FOR CONSERVATOR 
[Attorney], OSB No. [Bar No.] 
[Firm] 
[Address] 
Phone: [Phone] 
Fax: [Fax] 
Email: [Email] 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF [COUNTY] 

Probate Department 

In the Matter of the Conservatorship of 
 
[PROTECTED PERSON], 
 
                       Protected Person. 
 
 

 Case No. [Case No.] 
 
 
DECLARATION OF MOTION FOR ORDER 
APPROVING SALE OF RESIDENCE 
 
 

 [Conservator] declares and states as follows:  

 1.  I am the Conservator for the Protected Person, [Protected Person]. 

 2. The Protected Person owns a [residence/manufactured home] located at [address] 

(“Residence”). [The manufactured home is located in a park [for persons age 55 and older]]. 

 3. Provide a general description of the Residence and any special considerations 

including defects that would affect the value. 

 4. Describe why sale of the Residence is in the Protected Person’s best interests, 

desirable/necessary at this time. [E.g., The Protected Person has been living at [Facility] in a 

memory care unit. [He/She] was moved to that placement upon leaving a rehabilitation facility 

after being hospitalized for a fall. [He/She] has dementia and [his/her] medical provider 

determined that it was no longer safe for [him/her] to live in [his/her] home.] 

 5. Describe the costs of maintaining the property (space rental, HOA dies, utilities, 

mortgage, Protected Person’s care costs vs. available funds, etc.). 

 6. Describe the offer. Attached hereto as Exhibit 1 is a copy of the Sales Agreement. 

Describe steps the Conservator has taken to determine that the offer is reasonable (e.g., the 

Conservator is working with a licensed broker who determined a price based upon a comparative 
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market analysis of similar properties; the property has been on the market for ___ time and this is 

the only offer/the Conservator received ___ offers between $___ and $ ___). I have accepted the 

offer contingent upon this Court’s approval as required by law. Escrow is set to close on [Closing 

Date]. 

 [7. My bond is currently set at $[Bond Amount] and I am currently holding $_____. I 

request that the court allow me to deposit the net sale proceeds into the unrestricted account held 

at [Financial Institution]. 

 I hereby declare that the above statement is true to the best of my knowledge and 

belief, and that I understand that it is made for use as evidence in court and subject to penalty 

for perjury. 

 Dated: [Date]. 

  
        
 [Conservator], Conservator 
 
 
CONSERVATOR 
[Conservator] 
[Address] 
Phone: [Phone]    

ATTORNEY FOR CONSERVATOR 
[Attorney], OSB No. [Bar No.] 
[Firm] 
[Address] 
Phone: [Phone] 
Fax: [Fax] 
Email: [Email] 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF [COUNTY] 

Probate Department 

In the Matter of the Conservatorship of 
 
[PROTECTED PERSON], 
 
                                     Protected Person. 
 
 

 Case No. [Case No.] 
 
 
ORDER APPROVING SALE OF 
RESIDENCE 
 
 
 

 THIS ORDER came before the Court upon the motion of [Conservator], the Conservator, 

for the entry of an order approving sale of the Protected Person’s residence; [notice having been 

provided to those persons entitled to notice under Oregon law; the time for filing objections having 

expired and no objections having been filed] / [the Court having waived notice to the Protected 

Person by order dated _____________]; 

IT IS HEREBY ORDERED: 

 1. The Conservator is authorized to sell the protected person’s residence located at 

[Address of Residence] [for a sale price of not less than $[sale price]] / [on the terms set forth in 

the sales agreement presented to this Court]. 

 2. [The Conservator shall deposit the net sale proceeds] / [The net sale proceeds shall 

be wired directly] into [a restricted bank or investment account] / [the restricted bank/investment 

account held at [financial institution]] and the Conservator shall file an Acknowledgment of 

Restriction of Assets with the Court within 30 days [of entry of this order/closing of escrow on the 

sale of the residence.] 
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Submitted by: 
[Attorney Name, Bar Number] 
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UTCR 5.100 STATEMENT OF READINESS 

 Pursuant to the requirements of UTCR 5.100, the undersigned counsel for the Conservator hereby 

certifies that the proposed order is ready for signature because this matter is uncontested and, therefore, 

service is not required pursuant to subsection (3) of this rule, or by statute, or otherwise.  

 Dated: [Date].  
 
      [FIRM] 
   
 
  
        
 [Attorney], OSB No. [Bar No.] 
      Of Attorneys for Conservator 
 
 
CONSERVATOR 
[Conservator] 
[Address] 
Phone: [Phone]    

ATTORNEY FOR CONSERVATOR 
[Attorney], OSB No. [Bar No.] 
[Firm] 
[Address] 
Phone: [Phone] 
Fax: [Fax] 
Email: [Email] 
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DELEGATION OF GUARDIAN POWERS

I certify that I am the  guardian of

 I delegate to the attorney-in-fact all of my power and authority 
regarding the care  of the the right to 

 OR

 I delegate to the attorney-in-fact the following specific powers and responsibilities
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REVOCATION OF DELEGATION OF GUARDIAN POWERS

I hereby revoke the delegation of rdian powers over 
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http://www.dhs.state.or.us/policy/spd/numeric.htm
http://www.dhs.state.or.us/policy/spd/numeric.htm
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“Assisting People to Become Independent, Healthy and Safe” 
An Equal Opportunity Employer 

  
 
 

 
 
 

 
Department of Human Services 

Safety, Oversight and Quality 
PO Box 14530, Salem, OR 97309 

3406 Cherry Ave NE, Salem, OR 97303 
Phone: (503) 373-2227 

Fax (503) 378-8966 
Ref:   NF-20-77 - Provider Alert 
 
Date:  April 15, 2020 
 
TO:   Nursing Facilities Providers 

 
FROM: Safety, Oversight, and Quality 
 
SUBJECT: NF Admission-Readmission Scenarios Guide 
 
The Safety, Oversight and Quality Unit is making adjustments to the 
current executive order (EO) process related to COVID-19 based on 
current recommendations of the Oregon Health Authority and the 
Centers for Disease Control.  
 
Please see the attached spreadsheet on admission restriction scenarios 
during the COVID-19 pandemic. This scenario spreadsheet has been 
developed to help you better understand the requirements and 
expectations for admissions, infection control protocols and employee 
return-to-work during this time. These are examples of situations you 
may encounter and are not meant to replace regular communication with 
your licensor or policy analyst.   
 
The spreadsheet contains 10 different scenarios labeled yes, no, or 
possibly as to whether they meet the criteria for admission restrictions. 
The spreadsheet then describes the requirements put forth by the 
Department should the scenario apply to your facility. Please understand 
that these are unprecedented times that require constant communication 
and attentiveness to ensure the safety of both residents and staff.  
 
If you have questions about this alert, please contact the Nursing  
Facility Licensing Unit at NF.Licensing@dhsoha.state.or.us 
 
  
For general information about the DHS Office of Safety, Oversight and 
Quality, visit the DHS Web site at www.oregon.gov/DHS/.  

Oregon 
      Kate Brown, Governor 

 

https://www.oregon.gov/DHS/PROVIDERS-PARTNERS/LICENSING/AdminAlerts/NF-20-77%20-%20NF%20Admission-Readmission%20Scenarios.pdf
https://www.oregon.gov/DHS/PROVIDERS-PARTNERS/LICENSING/AdminAlerts/NF-20-77%20-%20NF%20Admission-Readmission%20Scenarios.pdf
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Oregon Department of Human Services (/dhs/Pages/index.aspx) / COVID-19

COVID-19 Information for Long-Term Care Facilities

           Background
Oregon has been working collaboratively with licensed long-term care providers (care facilities) to be prepared before COVID-19 became a crisis in Oregon. Both the State of
Oregon and our providers want to do everything possible to protect care facility residents and staff from the virus. If someone in a facility gets the virus, we are ready with even
greater protections for residents, staff and people who may want to become new residents of that facility. 

Steps we’ve taken to protect long-term care residents
We’re in regular contact with operators of state licensed long-term care facilities. With the spread of COVID-19 to the U.S., those discussions included emergency planning
and infection control preparations.

We also made several policy updates focused on prevention and infection control related to COVID-19 since February, including:

February 29: Visitation restrictions initiated for nursing, assisted living and residential care facilities.
March 9: Fully launched statewide, in-person review of infection control procedures and emergency plans for pandemic at more than 670 facilities. 

Press Release 
(/dhs/DHSNEWS/NewsReleases/DHS%20staff%20to%20visit%20care%20facilities%20statewide%20reinforcing%20illness%20prevention.pdf)

March 10: Policy update included a new prevention protocol in which all long-term care facilities are required to report if a resident or staff member has COVID-19. In
the event that a facility reports a suspected or confirmed case of COVID-19, it must adopt more stringent infection control requirements under an executive order. These
controls include a restriction on admission and a requirement to log their screening activity for all visitors. This practice ensures that state licensed facilities will have
proactively taken appropriate infection control measures in the unfortunate event they do have an incident of COVID-19. The executive order is lifted with
documentation that a suspected case or cases is negative. 
March 17: Announced that long-term care visitation limits and restrictions increased as part of a broader policy update. These limits and restrictions were applied to
all long-term care settings including adult foster homes. 

Press Release (/dhs/DHSNEWS/NewsReleases/All%20visits%20to%20care%20facilities%20restricted%20for%20COVID-
19%20prevention.pdf)
Updated Policy on Visitor Restrictions in Care Facilities (http://www.dhs.state.or.us/policy/spd/transmit/pt/2020/pt20019.pdf)

April 11: The Oregon Department of Human Services and Oregon Health Authority launched a multi-agency support team to assess  the needs of long-term care
facilities experiencing increased COVID-19 cases and help them access resources to help prevent the spread of COVID-19 to residents and staff. 

 Press release  (https://www.flashalertnewswire.net/images/news/2020-04/3986/133365/DHS-OHA-LTC-NewsRelease-04112020.pdf)  

Facility Precautions  
All long-term care facilities in Oregon are limiting visitors and taking extra steps to prevent illness.

We want to be sure you have the information you need as we’re all in this together. We thank everyone who is working to prevent illness and keeping the public
informed.

 Facilities with a staff member or resident with a reported or suspected case of COVID-19 case will post
this Restriction of Admission sign  (/dhs/COVID-19/Documents/COVID-19-Facility-Sign.pdf) at
their entrance and exits. If you have questions about visitor and admission limits, please call the facility
directly. 

If a care facility’s resident or staff member believes they could have COVID-19 and are waiting for test
results, they will practice the same restrictions as those who are caring for a resident with the virus. 

The lists below identify those facilities reporting that they have either a staff member or resident with COVID-
19 or a pending test. 

Confirmed and Pending Cases of COVID-19
Nursing, residential care and assisted living facilities reporting that they have a staff member or resident with COVID-19 aren’t accepting new residents and have more
limits on visitors. They are also taking extra precautions. We have provided lists below of these facilities so that you understand the restrictions they have in
place. Facilities remain on these lists while a resident is recovering from the virus. In some cases, a resident who tested positive may no longer be at the facility. They
could be at a hospital. The facility remains on the list until 14 days have passed without any residents showing symptoms of the virus. Staff members who contract the
coronavirus that causes COVID-19 do not continue to work when ill.

 Due to recent weather and regional wildfires, some Oregon Department of Human Services (ODHS) offices may be closed. Please call your local ODHS office
(/dhs/Offices/Pages/index.aspx) before attempting to visit in person. If you cannot access your local ODHS office and need assistance, you may connect with the
Department through 211info (https://211info.org/) or the ODHS Aging and Disability Resource Connection of Oregon (https://www.adrcoforegon.org/).

https://www.oregon.gov/dhs/DHSNEWS/NewsReleases/DHS%20staff%20to%20visit%20care%20facilities%20statewide%20reinforcing%20illness%20prevention.pdf
https://www.oregon.gov/dhs/DHSNEWS/NewsReleases/DHS%20staff%20to%20visit%20care%20facilities%20statewide%20reinforcing%20illness%20prevention.pdf
https://www.oregon.gov/dhs/DHSNEWS/NewsReleases/All%20visits%20to%20care%20facilities%20restricted%20for%20COVID-19%20prevention.pdf
http://www.dhs.state.or.us/policy/spd/transmit/pt/2020/pt20019.pdf
https://www.flashalertnewswire.net/images/news/2020-04/3986/133365/DHS-OHA-LTC-NewsRelease-04112020.pdf
https://www.oregon.gov/dhs/COVID-19/Documents/COVID-19-Facility-Sign.pdf
https://www.oregon.gov/dhs/DHSNEWS/NewsReleases/All%20visits%20to%20care%20facilities%20restricted%20for%20COVID-19%20prevention.pdf
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Twice weekly updates to our lists are temporarily suspended as the state responds to wildre emergencies.  All licensed long-term care facili es with a
suspected or current case of COVID-19 must post signs at all entrances and exits. Please call the facility where you, or a family member, lives if you have
ques ons.  You may look up licensed facility phone numbers on this website: h ps://ltclicensing.oregon.gov/ (h ps://ltclicensing.oregon.gov/)  Updates will
resume as soon as that is possible.
 

Facilities Reporting Cases of COVID-19 - Residents and Staff (/dhs/COVID-19/Documents/Confirmed-Facilities-COVID-19.pdf) - September 8,
2020 
Facilities Reporting Tests Pending for COVID-19 - Residents and Staff (/dhs/COVID-19/Documents/Pending-Facilities-COVID-19.pdf) -
September 8, 2020 

 Adult Foster Homes
To protect individuals’ privacy, we are providing general information about adult foster homes that have reported that a resident or staff member is being tested for the
virus or has COVID-19. Information about the total number of adult foster homes making these reports is found below.

Adult Foster Homes COVID-19 Report (/dhs/COVID-19/Documents/Adult-Foster-Homes-COVID-19.pdf) - September 8, 2020 

 Individuals may call the adult foster home where they want to live or visit to get information on whether they are currently admitting new residents. Adult foster homes
will also post signs if they are currently taking additional prevention measures because residents or staff have COVID-19 or being tested for the virus.    

These lists provide the information that the Department of Human Services has available for public distribution at this time. 

Help us improve! Was this page helpful? Yes No

https://www.oregon.gov/dhs/COVID-19/Documents/Confirmed-Facilities-COVID-19.pdf
https://www.oregon.gov/dhs/COVID-19/Documents/Pending-Facilities-COVID-19.pdf
https://www.oregon.gov/dhs/COVID-19/Documents/Adult-Foster-Homes-COVID-19.pdf
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Legislative Fact Sheet 
 

Guardianship and the Right to  
Visitation, Communication, and Interaction 

 

 
 
 

Introduction 
Defining the right to visitation, communication, and interaction under guardianship is an 
important issue in elder and disability rights law. This issue recently gained media attention 
when the adult children of incapacitated celebrities such as Casey Kasem and Peter Falk 
petitioned the courts for the right to visit their parents over a guardian’s objections, and then 
advocated for legislative change. These high-profile visitation cases highlight an unknown but 
anecdotally frequent number of instances nationally. In addition, as more state legislatures 
codify protections for the rights of people with guardians, and the public becomes more aware 
of the potential risks of guardianship — including isolation from friends, family, and community 
— more states are debating hotly contested visitation bills.  
 
Estrangement from family, friends, and acquaintances can be a precursor and a consequence of 
guardianship. The factors that led to the appointment of a guardian – mental illness, dementia, 
poverty, abuse, and exploitation – may have also led to unwanted isolation. Family, friends, and 
professionals should all be aware of the potentially devastating effects of isolation on the 



Chapter 3—Considerations for Advising Lay and Professional Fiduciaries

 3–42Guardianships and Conservatorships

Legislative Fact Sheet   May 2018 
Guardianship and the Right to Visitation, Communication, and Interaction 
 

 2 

person; loss of ties to friends, family, and social networks can have a negative effect on 
anyone’s physical and mental health.1 
 
Traditionally, a guardian has the power to encourage or limit important relationships and 
connections. Recently, national standards and state laws have charged guardians with 
encouraging and supporting visitation in accordance with a person’s values and preferences. 
Still, a guardian may have to weigh the important benefits of visitation with the need to restrict 
contact due to family dysfunction, undue influence, neglect, abuse, and/or financial 
exploitation. 
 
The American Bar Association’s Commission on Law and Aging, with generous funding from the 
Borchard Foundation Center on Law and Aging, offers this Legislative Fact Sheet to help 
lawyers, bar associations, allied professionals, legislative staff, and advocates make policy 
recommendations, improve practice, and raise professional awareness. For further information 
on visitation, communication, and interaction in guardianship, contact 
dari.pogach@americanbar.org. More information on guardianship law, policy, and research is 
available on the Commission on Law and Aging’s website.  

 
Visitation FAQs
1. Does a person subject to guardianship have the right to visit, communicate, and 
interact with others? Yes and no. This difficult question embodies the larger debate over 
guardianship: how can a guardian preserve as much of an individual’s autonomy as possible while 
ensuring protection from harm and exploitation? Historically, guardianships transferred most or all of 
an individual’s rights to a guardian, including the right to visitation, communication, and interaction. 
Recent guardianship reforms, national standards, an increasing number of state statutes, and a key 
model law reject the wholesale transfer of visitation and communication rights to the guardian. These 
reforms and laws charge guardians with balancing the tension between autonomy and protection, and 
maximizing communication according to the person’s values and preferences if possible.  
 

2. What are the guardianship standards of practice for visitation and communication? 
Under the National Guardianship Association  (NGA) Standards of Practice the guardian shall:  
 

                                                 
1 Isolation leads to an increased risk for depression, cognitive decline and dementia, and even premature death. 
Julianne Holt-Lunstad, The Potential Public Health Relevance of Social Isolation and Loneliness: Prevalence, 
Epidemiology, and Risk Factors. Public Policy & Aging Report, The Gerontological Society of America, Vol. 27 No. 4 
at 128 (2017).  

https://www.americanbar.org/groups/law_aging/resources/guardianship_law_practice.html
https://www.americanbar.org/groups/law_aging.html
https://www.guardianship.org/wp-content/uploads/2017/07/NGA-Standards-with-Summit-Revisions-2017.pdf
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 Promote social interactions and meaningful relationships consistent with the preferences of the 
person and encourage and support the person in maintaining contact with family and friends, 
as defined by the person, unless it will substantially harm the person. (Standard #4).  

 
Supporting this priority on visitation and communication are other NGA Standards that require the 
guardian to:  
 

 Identify and advocate for the person’s goals, needs, and preferences. (Standard #7). 
 Ask the person what he or she wants. (Standard #7). 
 Weigh the risks and benefits and develop a balance between maximizing the independence and 

self-determination of the person and maintaining the person’s dignity, protection, and safety. 
(Standard #8). 

 Encourage the person to participate, to the maximum extent of the person’s abilities, in all 
decisions that affect him or her. (Standard #9). 

 Acknowledge the person’s right to interpersonal relationships. (Standard #10).  
 Consider the proximity of those people and activities that are important to the person when 

choosing a residential setting. (Standard #12). 
 

3. What recent state legislation has addressed the right to visitation and 
communication? From 2015 - 2018, several states addressed the right to visitation and 
communication in legislation. State laws differ widely in approach.  Several states expressly grant the 
right to visitation to people subject to guardianship. Others do not use the language of “rights” at all, 
instead focusing on the need to maintain connections.  
 

 2015: Texas, Iowa, and California (and provisions in Florida and Ohio).  
 2016: Arizona, Hawaii, Illinois, Indiana [study], Louisiana, New York, South Dakota, Tennessee, 

Utah, Virginia. 
 2017: Nebraska, Nevada, Rhode Island, Virgin Islands, West Virginia. 
 2018: Maine, New Mexico, Nebraska.2 
 For a more detailed description of these laws, see the Commission on Law and Aging’s annual 

guardianship legislative summaries.  
 
Examples of recent additions or amendments to statutory visitation laws:  
 

 California: “Every adult in this state has the right to visit with and receive mail and telephone or 
electronic communication from whomever he or she so chooses, unless a court has specifically 

                                                 
2 Visitation provisions were included in bills adopting the Uniform Guardianship Conservatorship and other Protective Arrangements 
Act (UGCOPAA).   

https://www.americanbar.org/groups/law_aging/resources/guardianship_law_practice.html#statelawsandpolicy
https://www.americanbar.org/groups/law_aging/resources/guardianship_law_practice.html#statelawsandpolicy
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ordered otherwise. The control of the conservator does not reach to visitation, unless directed 
to do so by the court.” Cal. Prob. Code §§ 2351 & 2361. 

 
 Arizona: A guardian shall encourage and allow contact between the person with a guardian and 

other individuals. The guardian should include the person in decisions to allow or limit contact if 
the person has the mental capacity to make an “intelligent decision.” If the guardian denies 
contact, the person or another individual can petition the court for a contact order. Ariz. Rev. 
Stat. § 14-5316.  
 

 Nevada: A guardian cannot, with several exceptions, restrict the right of a person subject to  
guardianship to communicate, visit or interact with a relative or a “person of natural affection.” 
Modes of communication include telephone, mail, and electronic means. Nev. Senate Bill 433 
(to be codified in Nev. Rev. Stat. 159). 
 

 New Mexico: A guardian shall not restrict the ability of a person to communicate, visit, or 
interact with another person. If the guardian has good cause to restrict contact, the guardian 
may do so for no more than seven days with family members or someone with a pre-existing 
social relationship or no more than 60 days with someone who is not family nor had a pre-
existing social relationship. NM Stat. § 45-5-312(f)(effective July 2018).  
 

4. Which states have passed broad-based bills of rights for people subject to 
guardianship that include the right to communication? At least five states have enacted such 
bills of rights, including communication rights. These rights are not absolute — there are always 
exceptions when a guardian or court may prohibit visitation if it would cause harm to the person.  Some 
states vest the guardian with the authority to restrict visitation, while others require a court order (see 
below): 
 

 Florida: A person who has been found incapacitated retains the right to visits and 
communication. However, the right to make decisions about social environment and other 
social aspects of life may be removed and delegated to the guardian. Fl. Stat. §§ 
744.3215(1)(m), (3)(g). 
 

 Minnesota: The protected person retains all rights not restricted by court order and these rights 
must be enforced by the court, including: “communication and visitation with persons of the 
ward's or protected person's choice, provided that if the guardian has found that certain 
communication or visitation may result in harm to the ward's or protected person's health, 
safety, or well-being, that communication or visitation may be restricted but only to the extent 
necessary to prevent the harm.” Minn. Stat. § 524.5-120 (10).  
 

 Nevada: A “Wards’ Bill of Rights” guarantees the right to telephone calls, personal mail, and 
visitors, unless the guardian and court determine that correspondence with a particular visitor 
would cause harm. Nev. SB 360 (to be codified in Nev. Rev. Stat. 159).  
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 South Carolina: The Court vests the guardian with the right to consent or refuse consent to 
visitation. The statute does not include a standard, as many other states laws do, that the 
guardian must first find such visits would cause substantial harm before restricting them. S.C. 
Prob. Code § 62-5-304A(B)(3)(effective January 2019). 
 

 Texas: A person with a guardian retains all rights under law, unless subject to court order, 
including the right to “unimpeded, private, and uncensored” visits and communication. if the 
guardian determines certain interactions would cause harm, the guardian may restrict 
visitation, but only to the extent necessary to prevent substantial harm. The person subject to 
guardianship may request a court hearing to remove restrictions. Tex. Estates Code §§ 
1151.351 (a), (b)(16).  

5. How does the new Uniform Law address visitation and communication? The Uniform 
Law Commission develops and promotes for adoption by state legislatures model laws that bring 
“clarity and stability to critical areas of state statutory law.” In 2017, the Commission approved a new 
model law on guardianship, replacing an earlier 1997 version. The new act is called the Uniform 
Guardianship, Conservatorship and Other Protective Arrangements Act (UGCOPAA). UGCOPPA 
prioritizes visitation as important to the well-being of people subject to guardianship. The Act’s 
Prefatory Note states:  

“[R]ecognizing that individuals subject to guardianship and conservatorship benefit from visitation and 
communication with third parties, the Act sets forth specific rights to such interactions. In recent years, 
some family members of individuals subject to guardianship have raised concerns that guardians have 
unreasonably restricted the ability of individuals subject to guardianship to receive visitors and 
communicate with others, and family advocates have encouraged legislative responses to address this 
concern. The Act includes a variety of provisions addressing this concern.” Prefatory Note, p. 3. 

The Act’s strong provisions on visitation, communication and interaction include §§ 311, 314, 315, 316, 
502, 503. Of note, the Act:  

 Sets out the right of the individual to receive notice of the right to communicate, visit or 
interact with others, including in-person visits, phone calls, personal mail, electronic 
communications, and social media. § 311(b)(6). 

 
 Prohibits the guardian from restricting visitation, unless: (1) the restriction is authorized by 

court; (2) there is a protective order or protective arrangement that limits contact; or (3) the 
guardian “has good cause to believe the restriction is necessary – Because interactions with a 
specified person poses a risk of significant physical, psychological or financial harm,” AND the 
restriction is for no more than seven business days if the person with whom contact is 
restricted has a family or pre-existing social relationship or for 60 days if a family or social 
relationship does not exist. §§311(b)(6); 315(c).   

 

http://uniformlaws.org/Default.aspx
http://uniformlaws.org/Default.aspx
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 Requires the guardian to file a mandatory plan for the care of the individual (within 60 days of 
appointment and when there is a significant change in circumstances or the guardian seeks to 
deviate significantly from the plan). The plan must include information about persons with 
whom the individual has a close personal relationship or a relationship involving regular 
visitation, and how the guardian will facilitate visits.  §316(a)(3).  

 
 Allows the court to order a “protective arrangement” instead of a guardianship. Under this 

Article, the court may direct visitation or supervised visitation; or restrict access “by a person 
whose access places [the individual] at serious risk of physical or psychological harm” – or by a 
person who uses fraud, coercion, duress or deception and control.  

 
 Requires 14 days of notice to the person subject to guardianship of any change in dwelling that 

would result in restrictions on the person’s access to visitors, unless the change is in the 
guardian’s plan or authorized by court order. §311(b)(4).  

 
 Directs the guardian to prioritize the least restrictive living arrangement that will allow the 

adult subject to guardianship to interact with people who are important to the adult. 
§314(e)(2).  

 
 Includes requirements that family members and others receive key information about 

important changes in the person’s condition or circumstances. The Act “establishes a default 
that the adult children and spouse of an adult subject to guardianship or conservatorship are 
entitled to notice of key events, including a change in the adult’s primary residence, the adult’s 
death, or a significant change in the adult’s condition.” Prefatory Note, p. 3. See §310(e); 
411(e). 

 
6. What if the person subject to guardianship cannot consent to visits, communication, 
and interactions? A guardian can encourage positive relationships even if the person subject to 
guardianship cannot consent to visits or express interest in visits. Several states specify that evidence 
of prior relationships is a sufficient basis to presume consent or refusal to consent to visits.  
 

 South Dakota: Consent or refusal to consent to visits can be presumed based on proof of the 
nature of the prior relationship with an individual. SDCL § 29A-5-422.  

 
 Virgin Islands: Consent may be presumed based on prior history with the person. 34 Vir. Is. 

Code § 662. 
 
 Rhode Island: Consent may be presumed based on the prior relationship history with the 

person. R.I. Gen. Laws. § 33-15-18.1(a). 
 



Chapter 3—Considerations for Advising Lay and Professional Fiduciaries

 3–47Guardianships and Conservatorships

Legislative Fact Sheet   May 2018 
Guardianship and the Right to Visitation, Communication, and Interaction 
 

 7 

7. Who has the authority to restrict visits, communication, and interactions – the 
guardian or court? Traditionally, state statutes gave guardians unfettered authority to restrict visits 
and communication to protect individuals under their care. However, recent legislation in some 
jurisdictions gives the court exclusive authority to set the terms of visitation. The guardian must seek a 
court order to restrict visitation, with limited exceptions. For example:  
 

 South Dakota: The guardian “may not restrict a protected person’s right of communication, 
visitation or interaction with other persons, including the right to receive visitors, telephone 
calls, or personal mail, unless the restriction is authorized by a court order.” The guardian may 
petition the court for a communication restriction. See citation for factors court must consider. 
SDCL §29A-5. 

 
 Rhode Island:  A guardian is prohibited from restricting an individual’s right of communication, 

visitation or interaction with others...The guardian may move the court to restrict 
communication/visitation for good cause, including: issuance of a protective order; whether 
abuse, neglect or exploitation of the individual by the person seeking access has occurred or is 
likely; and any documented wishes of the individual to reject the communication/visitation. R.I. 
Gen. Laws. §33-15-18.1. 

 
 Tennessee: The court must specifically remove the individual’s right to communication, 

visitation, or interaction with persons. Tenn. Code Ann. § 34-3-107(2)(P). 

8. Can a guardian be sanctioned for unnecessarily limiting visitation? Several states 
provide that a guardian may be sanctioned and even removed for preventing a person from visiting, 
communicating, and interacting with others.  

 Louisiana: Failure of the curator (guardian) to allow visitation may result in removal of the 
curator. La. Code Civ. Proc. Ann. Art. 2995. 

 
 Rhode Island: The court, upon motion or its own initiative, shall sanction a guardian who 

knowingly isolated a person. Sanctions include an order to pay court costs and reasonable 
attorneys’ fees of the other party or parties. Sanctions shall not be paid out of the person 
subject to guardianship’s estate. R.I. Gen. Laws. §33-15-18.1(f)(2).  

 
 Virgin Islands: A guardian who has willfully isolated a person can be discharged and replaced. 34 

Vir. Is. Code § 665(b).  
 
9. What are the procedural protections for orders granting or restricting visitation? 
Protections include the right to a hearing, time limits, notice, standard of proof, attorneys’ fees. For 
example:  
 

 Nevada: An interested party, including the person subject to guardianship, may petition the 
court to grant or deny access to the person subject to guardianship, modify the duties of the 
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guardian or remove the guardian. The court shall schedule a hearing no later than 63 days after 
the petition was filed. The court may issue an order for an emergency hearing as soon as 
practicable but no later than 7 days after the petition was filed. Nev. SB 433 (2017)(to be 
codified in Nev. Rev. Stat. 159).  

 
 Rhode Island: A person subject to guardianship or any other interested party may request a 

hearing in court to object to the guardian’s decision to limit visits and communication. The 
court must hold the hearing within 30 days after filing, or within 10 days if the person subject to 
guardianship is extremely ill and/or death is imminent. The Court may award court costs and 
reasonable attorneys’ fees to the prevailing party, but the fees may not come out of the 
person’s estate. R.I. Gen. Laws. §33-15-18.1. 

 
 Nebraska: A family member who is denied visitation may petition the court. If the individual has 

a guardian, the petition is to be filed in the county court with jurisdiction over the guardianship 
case. If the individual’s health is in decline, the court shall hold an emergency hearing. Neb. LB 
845 (2018)(to be codified in Neb. Rev. Stat. §§42-1302 – 1303). 

 
 Virgin Islands: The court must schedule a hearing on a motion that visitation has been 

unnecessarily limited within 30 days of filing and 10 days if the person is gravely ill or death may 
be imminent. If the court issues a scheduling order, it must also issue supervised  visitation until 
the hearing. Notice must be provided to the person with a guardian. The court may award 
attorneys’ fees to the prevailing party, but they may not come out of the person’s estate. Vir. Is. 
Code 34 §§666, 667. 

 
 West Virginia: A relative may petition the court for access to and information about a protected 

person. The court must schedule a hearing within 60 days of the motion or as soon as 
practicable if death is imminent. If the court grants the motion it may retain jurisdiction over 
the matter and modify the order in the best interests of the person subject to guardianship. W. 
Va. Code §44A-3-17. 

 
10. Do family members or other interested parties have a right to visitation?  Some 
states grant family members the right to petition for visitation in court if it has been denied by the 
guardian. For example: 

 
 Texas: An adult child of an individual subject to guardianship has the right to file an application 

for visitation in court and have a hearing. Tex. Est. Code § 1151.055. 
 
 Florida: Interested parties may file for the court to review the guardian’s decisions about 

visitation. Fl. Stat. Ann. §744.3715. 
 
 Arizona: An individual with a significant relationship may petition for a contact order. Ariz. Rev. 

Stat. § 14-5101.  
 



Chapter 3—Considerations for Advising Lay and Professional Fiduciaries

 3–49Guardianships and Conservatorships

Legislative Fact Sheet   May 2018 
Guardianship and the Right to Visitation, Communication, and Interaction 
 

 9 

 Utah: Unless provided otherwise by court order, a guardian may not restrict the right of a 
person to associate with a relative or qualified acquaintance. Relatives or qualified 
acquaintances may petition the court to rescind or modify a visitation order. Utah Code Ann. § 
75-5-312.5.  

 
11. Do family members have the right to information about significant changes in 
condition or circumstances of the individual? Even if the guardian must seek the court’s 
consent to restrict visitation, a guardian could achieve the same effect of limiting visits by withholding 
from family and friends, information about a permanent change of residence, admission to acute or 
long-term care, or significant changes in health condition. As noted above, the new Uniform 
Guardianship, Conservatorship and Other Protective Arrangements Act includes a right to information 
for relatives and/or loved ones. Several states have similar provisions: 
 

 Arizona: A guardian must notify family members if the individual subject to guardianship dies or 
is in the hospital for more than three days. Ariz. Rev. Stat. Ann. § 14-5317. 

 
 Texas: Relatives have the right to notification of changes in circumstances, provided they 

“elected in writing to receive the notice...” Changes include: change of residence; admission to 
a medical facility for acute care for three days or more; location other than residence for more 
than one week; or; death, funeral arrangements and location of final resting place. Tex. Estates 
Code §1151.056. 

 
 West Virginia: Relatives who have been granted access by court order to the person subject to 

guardianship are entitled to notice of death and funeral arrangements, admission to medical 
facility, and change of location. W. Va. Code §44A-3-18. 

 
12. Do individuals subject to guardianship have the right to visitation in nursing 
homes? Federal nursing home regulations specify that the resident has the right to visitation, and the 
facility must provide immediate access to any resident by immediate family members or other 
relatives, subject to the resident’s right to deny or withdraw consent at any time. The resident also has 
a right to communicate with a long-term care ombudsman, as well as a representative of a protection 
and advocacy agency. The law does not specify whether the appointment of a guardian transfers these 
rights to the guardian. Regardless, the nursing facility cannot prohibit visitation. 42 C.F.R. § 483.10.   

 
13. Is there a role for mediation in addressing visitation? Yes. A mediator may be able to 
resolve visitation disputes without going to court. If a dispute cannot be addressed through mediation, 
a new dispute resolution process called Eldercaring Coordination may be useful in resolving the 
increasingly common high conflict “family feud” situations. According to the Association for Conflict 
Resolution, Eldercaring Coordination is “a dispute resolution option specifically for high -conflict cases 
involving the care, needs and safety of elders.” See the Association for Confl ict Resolution (ACR) 
Guidelines for Eldercaring Coordination, which includes ethical principles for Eldercaring Coordinators, 
training protocols, and a court pilot project template.  

 

https://www.gpo.gov/fdsys/pkg/CFR-2011-title42-vol5/pdf/CFR-2011-title42-vol5-sec483-10.pdf
http://acreldersection.weebly.com/uploads/3/0/1/0/30102619/acr_guidelines_for_eldercaring_coordination_11-15.pdf.
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Conclusion 
Guardians, lawyers, bar associations, professionals, family and friends can preserve and improve the 
well-being of people with guardians by advocating for their access to visitation, communication, and 
interaction. This Legislative Fact Sheet offers key background information.
 
This Fact Sheet was made possible by the generous support of the Borchard Foundation Center 
on Law and Aging. 
 
 

The mission of the American Bar Association Commission on Law and Aging is to 
strengthen and secure the legal rights, dignity, autonomy, quality of life, and quality of 
care of elders. It carries out this mission through research, policy development, 
technical assistance, advocacy, education, and training. The Commission consists of a 
15-member interdisciplinary body of experts in aging and law, including lawyers, judges, 
health and social services professionals, academics, and advocates.  

The views expressed herein have not been approved by the American Bar Association 
House of Delegates or the Board of Governors of the American Bar Association and 
should not be construed as representing the policy of the American Bar Association. 

ABA Commission on Law and Aging 
American Bar Association 
1050 Connecticut Ave., NW, Suite 400 
Washington, DC 20036 
T. 202-662-8690 
aging@americanbar.org 
www.americanbar.org/aging 
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Duties to the Court
 Provide current contact information
 Candor
 Notice
 Appointment of Guardian
 Placement
 Circumstances under ORS 125.210

 Account
 (Professionals) Update fiduciary disclosures

May It Please the Court
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 Prior Court Approval Required – Guardian
 Receive funds for room and board
 Pay for services to protected person by spouse, parent 

or child of guardian
 Limit protected person’s associations
 Withhold or withdraw artificially administered 

nutrition or hydration

When to Ask Permission


 Prior Court Approval Required - Conservator
 Receive payment from protected person’s funds
 Gift in excess of ORS 125.435
 Take estate planning actions
 Sell residence
 Settle claims

When to Ask Permission
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 Playing Well With Others

Agent Under POA HCR
Conservator Guardian
Trustee

Family

Coordination with Family 
& Other Fiduciaries


Decades old sibling rivalries, childhood disputes, 

perceived paternal favoritism
 Family members disagree about “best” course of 

action / what is in “best interests” of the protected 
person

 Principal has a history of playing family members 
against each other

 Bridging the chasm where the fiduciary was 
appointed after a contested proceeding

Family Issues  
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Giving the client a realistic understanding of what 

can/cannot be achieved while being a zealous 
advocate

Keeping the protected person at the forefront of 
decision making vs. using appointment as a weapon

 Preserving protected person’s dignity and self-
determination

 Setting boundaries of power
Communicating with others: frequency, content, 

tone and method 

Advising Fiduciaries


 Limitations on powers in judgment of appointment
 Fiduciary/family agreements
Care Manager
Mediation

Working Toward Resolution

“Even at the very end of life, healing a relationship can transform 
the history of a family; {when} there is, nothing left unsaid or 
undone... these end-of-life decisions create opportunities for new 
experiences and discoveries that range from the fairly mundane to 
the frankly extraordinary.” Ira Byock, Dying Well: Peace and 
Possibilities at the End of Life, Riverhead Books, p.53 (1997).
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 Care Manager
 Interpose between protected person and family fiduciary
 Interpose between professional and family
 Helping families resolve non-legal disputes 

 Mediation
 Judge or attorney mediator
 Mild to moderate conflict
 Switching mindset from litigation to resolution
 May give the parties an opportunity to hear, consider and 

respond to each others’ perspectives and possibly change 
their own position accordingly

 Focus on well-being of protected person

Working Toward Resolution:
Use of a Neutral Intermediary or Facilitator


 Special language in judgments regarding  primary 

decision maker

Special Issues with 
Professional Fiduciaries

The appointment of [Professional Fiduciary Company] will be made in reliance 
on the representation by [Professional Fiduciary Company] that [Primary 
Decision Maker] will personally act as the primary decision maker for the 
Protected Person. In the absence of emergency circumstances making such 
notification impossible, [Professional Fiduciary Company] shall notify the Court 
and all interested persons not less than 90 days in advance of a proposed change 
of the person acting as primary decision maker. In emergency circumstances 
where advance notice is not possible, [Professional Fiduciary Company] shall 
notify the Court and all interested persons not less than 3 business days after 
[Primary Decision Maker] ceases to act as the primary decision maker for the 
Protected Person. Upon such notice and without prior hearing, the Court may 
remove [Professional Fiduciary Company] as [guardian/conservator] or take 
such other action as the Court deems appropriate for the welfare of the Protected 
Person. Failure by [Professional Fiduciary Company] to comply with these notice 
requirements will result in immediate removal of [Professional Fiduciary 
Company] as [guardian/conservator];
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 Disclosures (ORS 125.240(1))

 A petition seeking the appointment of a professional fiduciary must contain extensive disclosures about the 
proposed fiduciary, including

(a) proof that the professional fiduciary, or an individual responsible for making decisions for clients or for 
managing client assets is certified as a National Certified Guardian or a National Master Guardian by the Center 
for Guardianship Certification; 

(b)  “a description of the events that led to the involvement of the professional fiduciary in the case”;

(c)  the educational background, professional experience, and investment credentials of the fiduciary or its 
advisors;

(d)  the fees charged by the professional fiduciary and whether hourly or based on charges for individual services, 
including disclosure of any revenue-sharing arrangements, and method of assessing charges; 

(e) – (m)…

(n)  the professional fiduciary’s acknowledgement that any investment of client assets will be in accordance with 
the Uniform Prudent Investor Act (ORS 130.750–130.775); ORS 125.240(1)(a)–(d), (n).

 Criminal records check of the professional fiduciary and all staff with responsibility for making decisions for clients or 
for management of client assets must be furnished to the court. ORS 125.240(2). 

Special Issues with 
Professional Fiduciaries


 Higher standard of practice because claims to have 

greater than ordinary skill or experience (ORS 125.225)
 Standards of Practice & Ethical Principles

https://www.guardianship.org/wp-content/uploads/2017/07/NGA-Standards-with-Summit-Revisions-2017.pdf
https://www.guardianship.org/wp-content/uploads/2017/07/Ethical-Principles-2017.pdf

 For example:
 Guardian’s Professional Relationship with the Person
 Guardian’s Relationship with Family Members & Friends of 

the Person
 Guardian’s Relationship with Other Professionals & 

Providers of Service to the Person

Special Issues with 
Professional Fiduciaries
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 Summary of survey
Admission/readmission scenarios guide
Covid-19 information for long-term care facilities

Care Facilities & COVID-19 



Chapter 3—Considerations for Advising Lay and Professional Fiduciaries

 3–58Guardianships and Conservatorships



Chapter 4

When to Use Limited Conservatorships 
and Protective Orders

Robert Tozer
Robert Cole Tozer PC

Eugene, Oregon

Aaron Smith
S. Jane Patterson Law Office

Gresham, Oregon

Contents

Introduction.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 4–1
The Interplay Between Chapters 125 and 130.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 4–5
In Terrorem Clauses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4–6
Presentation Slides: ORS 125.650, Other Protective Orders . . . . . . . . . . . . . . . . . . . . 4–7



Chapter 4—When to Use Limited Conservatorships and Protective Orders

 4–iiGuardianships and Conservatorships



Chapter 4—When to Use Limited Conservatorships and Protective Orders

 4–1Guardianships and Conservatorships

Introduction

Do you have a title company who will not insure a sale by an attorney-in-fact, or

an income payor, investment firm, or bank refuse to honor a Durable Power of

Attorney?  Does an incapacitated trust beneficiary have a claim against her trustee, or

need to challenge the validity of a Will or trust?  Do you need to create a Special Needs

Trust for a disabled son and transfer mother’s house to his trust, but mom has

dementia and no agent?  Do you need to fund an unfunded trust, or create an Income

Cap Trust?  Look no further than ORS 125.650, OTHER PROTECTIVE ORDERS.

Under Sub (1), the court may enter protective order with or without the

appointment of a fiduciary; the same standard of proof and procedure applies to both.  

Sub (2) authorizes the court to “ ... exercise any power that could be exercised

by a guardian or conservator.”   It somewhat redundantly authorizes the court to

exercise “ ... any power that could be exercised by the court in a protective proceeding

...”

In my experience, courts are reluctant to exercise the power of a guardian or

conservator.  A judge is very unlikely to personally consent, refuse consent, or withhold

consent for health care, or to personally determine a protected person’s residence.  

The court is not equipped to act as guardian for any of the powers and duties of

guardian under ORS 125.315.  Likewise, most judges will not act as conservator, even

for a limited purpose.  A review of the powers and duties of a conservator (ORS

125.420 - 125.450) shows why it is unworkable to ask the court to assume the role of

conservator.  Everything requires preparation and follow through, and hours of
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involvement by a fiduciary and her attorney.  We should not expect the court to get that

involved.

That sends us to subsections (4) and (5), which is how we can address the

illustrations above and many others.

ORS 125.605(4) authorizes the court to appoint a fiduciary with authority limited

to certain acts, or limited to a specified time.  This is a very broad and useful provision. 

In ORS 125.605(5)(a) and (b), the legislature got creative and set out a long list of

issues that could be addressed with Protective Orders.  The broadest possible authority

is sub(b) which allows the court to authorize, direct, or ratify any contract, trust, or other

transaction relating to the protected person’s assets or estate.  The only limitation is the

transaction has to be in the protected person’s best interests.  In other words, if you can

think it up and believe that your plan is in the respondent’s best interests, you should

ask.

Title insurance companies are notorious for refusing to insure a sale by an

attorney-in-fact.  A sale or transfer to the attorney-in-fact is an obvious risk that they will

not assume.  A petition for the appointment of a conservator and to approve the sale or

transfer and for the authority to take all actions necessary to implement the Protective

Order can solve the problem in less than 30 days.  The judgment authorizes the sale or

transfer, and the conservator can sign all necessary closing documents.

Your client may be a guardian or a protected person who needs a first-party

Special Needs Trust to receive an inheritance, or a personal injury settlement, after

determining that the public benefits the protected person receives outweighs the

amount received.  A petition seeking the additional authority to create and execute the
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Special Needs Trust and act as trustee should request that the case can be closed after

proof of execution and funding of the Special Needs Trust, are filed.

This section is also handy for a guardian, or payee to create an Income Cap

Trust.  Even though DHS/Medicaid allows almost anyone to sign an Income Cap Trust,

purists among us believe that it takes a person legally authorized to act on the

principal’s behalf in order to create a trust (see ORS 130.150(1)(d)).  Again, you can

close these cases with proof of execution and funding.  Your trustee has to be able to

control the income, which always includes Social Security or Railroad Retirement, or

V.A. pensions.  None of them are affected by a state court judgment.  But your client

may not be able to direct and control the private pension, so the judgment appointing a

conservator for limited purpose would specifically reference the private pension and the

conservator’s authority to direct it to the trust under ORS 125.650(5)(a).

This section also works for the respondent who has minimal assets and is

spending down for Medicaid.  Your petition should include the amount the respondent

has, how much she needs to spend and exactly how you intend to spend it.  This

usually boils down to reserving under $2,000.00 for the protected person, considering

the need for funeral and burial plans, paying the costs of administration for the

proceeding and paying the balance to the care facility or other medical creditors.  With

a very short accounting and receipts, you should be able to close these easily and

efficiently.

In some cases, the asset may be an R.V., or a life insurance policy that needs to

be surrendered for its nominal cash value.  The petition needs to specify the actions

necessary to liquidate the assets and how the proceeds will be treated.
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Many of us have had a client with a disabled sibling who lived with his mother 

who now has Alzheimer’s and is in facility care.  ORS 125.650(4) can be used for the 

appointment of a conservator to create a third-party Special Needs Trust for the 

disabled son and even for transfer of title to the house to the trustee.  You have to 

persuade the court that none of the other siblings object and that mom will benefit from 

the transfer by being eligible for Medicaid.  This also preserves the son’s residence and 

his eligibility for benefits.

OAR 461-140-0242(2)(b) applies to transfers from a Medicaid applicant to a 

disabled adult son or daughter (defined as “child” in this rule).  It says that a transfer is 

not disqualifying if it is to a “ ... child who is blind or has a disability under the criteria of 

the Social Security’s Administration ...”  This phrase covers direct transfer to a disabled 

child, but what if the disabled child is not financially capable, or is incapacitated?  Sub 

(2)(b) also includes transfers “ ... to another for the sole benefit of the ... child who is 

blind or has a disability ...” which would include to the trustee of a Special Needs Trust.  

This is where DHS attempts to extend the “sole benefit” rule perpetually: “ ... provided 

that the transfer is arranged in such a way that no individual or entity except this spouse 

or child can benefit from the asset transferred in any way, whether at the time of 

transfer or any time in the future.”  This may impede the creation of a pure third-party 

Special Needs Trust and suggests that it has to be a hybrid third party/payback trust.

Other examples involve the authority to transfer assets to an un-or under funded 

trust, to process requirements for Minimum Required Distributions from an IRA, and 

other isolated and singular financial transactions including reverse mortgages.
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Under ORS 125.650(3), the court must consider whether the protected person

will need the continuing protection of a fiduciary and your Petition has to address why

the respondent will not need a conservator to handle the proceeds. 

THE INTERPLAY BETWEEN ORS CHAPTERS 125 AND 130

ORS 125 gives the court complete authority over the protected person’s assets

and affairs.  But a gap exists between the protected person as an individual and the

protected person as a settlor or beneficiary of a trust.  ORS 125.650(4) and (5) can help

bridge that gap.  For example, ORS 130.110(1) authorizes a conservator to represent

and bind the estate that a conservator controls with respect to a trust question or

disputes.  ORS 130.150 states that a trust may be created pursuant to a judgment

requiring property to be administered in the manner of an express trust, which includes

judgments under ORS 125.650.

ORS 130.200(1)(b) authorizes the settlor’s conservator to modify or terminate a

trust, with approval of the court supervising the conservatorship.  ORS 130.505(b)

states that a settlor’s powers with respect to revocation and amendment of a revocable

trust, or distribution of trust property, may be exercised by the settlor’s conservator, with

approval of the court supervising the conservator.  This exceptionally broad authority

can be used to remove a trustee and even change beneficiaries.  For example, a

person committing financial abuse of an elderly person may get themselves appointed

trustee and named sole beneficiary.  The appointment of a conservator for the settlor to

modify or terminate the trust is a direct and immediate solution, compared to post-

mortem attacks claiming undue influence or fraud.
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A simple modification can be to provide for a Special Needs Trust for a disabled

daughter, or to fix a poorly drafted one.

Interestingly, when you ask for court approval of a modification in the

conservatorship court, you only notify those entitled to notice under ORS Chapter 125. 

These may not be all (or any) of the beneficiaries of the trust, but ORS Chapter 130

does not address this.

In Terrorem Clause

An in terrorem clause in a trust is valid and enforceable, unless the challenge is

brought by a fiduciary acting on behalf of a protected person (ORS 130.235(3)).  These

clauses can be used as a weapon to discourage any challenge to the trustee or his

actions and it is a powerful threat to use against a disabled beneficiary.  ORS

125.650(4) gives the beneficiary a safe way to complain and to remedy a breach of

fiduciary duty, if they are financially incapable.
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ORS 125.650
Other Protective Orders

● Creates and authorizes Protective Orders
● Sub(1) specifies procedure and standard of proof

● Sub(2) authorizes the court to act as guardian and conservator
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ORS 125.650(2)   

ORS 125.605 (4) and (5)

● The court may appoint a fiduciary with authority limited to certain acts or to a 
specified time

● The court can “authorize, direct, or ratify” anything if it is in the protected 
person’s best interests

● Look for creative solutions
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Statutory Examples: ORS 125.605(5)(a)

● Any security, service or care arrangement
● Payment or delivery of funds or property
● Sale, mortgage, lease or other transfer of property
● Annuities and life care contracts
● Establishing trusts of all kinds
● Any contract, trust or other transaction relating to the protected 

person’s financial affairs or her estate

Problems Clients Encounter

● Powers of Attorney that are not honored 
● Creation of trusts for estate planning, Special Needs and Income Cap Trusts
● Medicaid spend down
● Liquidation of disqualifying assets
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More Problems

● Transfers to disabled children, or to their SNT
● Unfunded revocable trusts
● IRA Minimum Required Distributions
● Reverse mortgages: creating and managing

Pleadings and Proof

● All petitions for protective orders are subject to all requirements of a Petition 
for the appointment of a fiduciary (ORS 125.605(1))

● You must allege that grounds exist for the appointment of a fiduciary
● You must also allege why the protected person will not need the continuing 

protection of a fiduciary
● Address the interests of the creditors and the protected person’s dependents
● Clear and Convincing proof  
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ORS Chapters 125 and 130

● 125.650 helps bridge the gap between the individual and her trustee
● A Chapter 125 fiduciary can represent a settlor to create, amend, modify, or 

terminate a trust (ORS 130.200(1)(b) and 130.505(b))
● A Chapter 125 fiduciary can represent a beneficiary of the trust in Chapter 

130 actions
● The Chapter 125 court can create a trust (ORS 130.150)

Examples

● A financial abuser gains trusteeship and beneficiary status
● A trustee is abusing his authority 
● Unfunded trusts
● Revoking amendments procured by fraud or undue influence
● Repairing faulty trusts
● Avoiding In Terrorem clauses
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I. STATUTORY RIGHTS. 

A. Overview 

The focus of a protective proceeding is always the protected person’s wellbeing. The goal 
of any well managed protective proceeding is to substantially improve the quality of life 
for the protected person. To that end, a full understanding of protected person rights is 
essential whether the attorney is representing the protected person or the fiduciary. Over 
the past few years, the statutory rights granted a protected person in ORS Chapter 125 
have expanded. 

B. Statutory Rights 

1. The Right to Notice. 

ORS 125.060(2)(a) establishes that a protected person has a right to notice of filing of 
a petition for the appointment of a fiduciary or entry of other protective order. Notice 
of filing of a petition must be personally served on any protected person who has 
attained 14 years of age. ORS 126.065(1). 

There is no statutory authority waive notice, even if the protected person is 
represented. Also, notice on the attorney for the protected person does not satisfy 
notice for the protected person. Personal service is required. 

ORS 125.650(2) establishes that notice of the appointment of a temporary fiduciary 
must be given at least two days before the appointment of a temporary fiduciary. 
Although the court may waive the two day notice requirement, the petitioner must 
show that immediate and serious danger to the protected person requires the 
immediate appointment. 

Practice Tip: Exercise caution in seeking waiver of the two day notice requirement. It 
should be reserved for the most extraordinary factual scenarios. 

2. Presentation of Objections and Representation. 

The protected person may present objections either orally, in person or by other 
means that are intended to convey the protected person’s objections. ORS 125.075. 
The protected person often objects during the interview with the Court Visitor and 
this will be treated as a formal objection. 

The protected person has the right to hire an attorney and the right to request an 
attorney. In some counties, the Court will appoint an attorney for the protected person 
upon presentation of the objection. 
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3. Notice of Appointment 

ORS 125.082 requires that upon appointment, a guardian shall deliver or mail to the 
persons described in ORS 125.060(3) a notice of the order of appointment. The notice 
must include the following: 

• The title of the court in which the protective proceeding is pending 

• The case number; 

• The name and address of the protected person and the attorney for the 
protected person; 

• The name and address of the guardian and the attorney for the guardian 

• The date of the appointment of the guardian; 

• A statement describing the authority awarded to the guardian and any 
limitations placed on the guardian’s authority; 

• A statement advising the protected person about his or her right to seek 
removal of the guardian and termination of the guardianship. 

A sample notice has been provided in Chapter 1 of these materials. 

4. Termination of Proceedings 

A protected person has the right to seek termination of the proceedings at any time. 
The court may terminate the proceeding for any of the following reasons: 

• The appointment was made because the protected person was a minor and 
the protected person has attained the age of majority; 

• The protected person is no longer incapacitated; 

• The protected person is no longer financially incapable; 

• The protected person has died; 

• The best interests of the protected person would be served by termination 
of the proceeding. 

5. Limitations on a Guardian 

The guardian may not take certain actions and failure to observe these limits may be 
grounds for removal of the fiduciary. ORS 125.320 sets forth the statutory limitations 
on the guardian. 
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The first statutory limitation on a guardian is that a guardian may not authorize the 
sterilization of the protected person. This issue is rare to encounter. There are no 
exceptions to this prohibition. 

ORS 125.320(2) states that a guardian may not use funds from the protected person’s 
estate for room and board that the guardian or guardian’s spouse, parent or child have 
furnished the protected person unless the charge for the services is approved by order 
of the court before the payment is made. This scenario is more common and it is 
essential to assess whether or not this is an issue when a protected person is living 
with a family member. 

ORS 125.320(3) requires the guardian to provide notice to the protected person 
before the guardian may change the abode of a protected person in a mental health 
treatment facility, a nursing home or other residential facility. The notice must be 
filed with the court at least 15 days prior to the change of abode. The notice can occur 
in less than 15 days to protect the immediate health, welfare or safety of the protected 
person or others. If this occurs the notice must address how the move protects the 
immediate health, welfare or safety of the protected person. The notice must clearly 
indicate the manner in which the protected person may object and if there is an 
objection the court shall hold a hearing. 

Practice Tip: Emphasize the importance of this requirement to a guardian client. It is 
essential that they communicate with the attorney when they are considering a 
placement. This helps avoid a situation where the move occurs without proper notice. 

6. Limits on Association 

ORS 125.323 is relatively new statutory right that expressly prohibits the guardian 
from limiting the protected person’s preferred associations. Associations are defined 
as communication, visitation or other social interaction with third parties. The 
guardian may only limit associations if specifically allowed by the court to the extent 
necessary to avoid unreasonable harm to the protected person’s health, safety, or 
well-being. If a protected person is unable to communicate then the protected 
person’s preferred association shall be presumed based on the prior relationship 
between the protected person and the person with whom the association is 
contemplated. 

If the guardian limits association, an interested person may move to modify the 
guardian’s powers with respect to limiting the association. Motions are required to be 
in writing, except the protected person may move the court orally in person or by 
other means that are intended to convey the protected person’s motion to the court. 
The court is required to hold a hearing on such a motion no later than 60 days 
following the date the motion is filed with the court. 

If the court determines the guardian unreasonably limited association the court may 
permit the association, with or without limitations, modify the powers of the guardian 
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to limit the protected person’s associations, remove the guardian or award reasonable 
attorney fees and costs associated with the motion. 

7. Power of Protected Person over Estate 

A protected person may make wills, change beneficiaries of life insurance and 
annuity policies and exercise any power of appointment or any elective right to share 
in the estate of a deceased spouse. This is possible because the protected person can 
be incapacitate or financially incapable as define in ORS Chapter 125 but retain 
testamentary capacity. 

Practice Tip: This often comes as a surprise to guardian or conservator clients. It is 
important to advise your client that the protected person may retain testamentary 
capacity and may make changes to his or her own estate plan. If this occurs it is 
important that the guardian and conservator understands that the protected person has 
a right to independent representation. If the protected person does not already have 
counsel or is unable to obtain counsel on their own, the guardian or conservator may 
motion for the court to appoint counsel for the protected person. 

8. Limitations on Conservators 

Conservators are required to provide notice and opportunity to object to the protected 
person prior to taking the following actions: 

• Selling the protected person’s residence; 

• Conveying or releasing contingent or expectant interests of the protected 
person in property, including marital property rights and any right of 
survivorship incident to joint tenancy and tenancy by the entirety; 

• Create a revocable or irrevocable trusts; 

• Disclaim any interest the protected person may have by testate or intestate 
successor, by inter vivos transfer or by transfer on death deed; 

• Authorize, direct or ratify any annuity contact or contract for life care; 

• Revoke a transfer on death deed. 

9. Authority of Conservator. 

ORS 125.420 specifically authorizes the conservator to permit the protected person to 
retain possession and control of property and funds for living requirements as 
appropriate to the needs and capacities of the protected person.  This power is most 
often seen through the creation of a “discretionary account” for the protected person. 
The amount of this account can vary from a nominal amount to larger amounts of 
funds that the protected person can independently manage. 
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II. FIDUCIARY DECISION MAKING STANDARDS 

A. Decision Making Standards. There are several different decision making 
standards for fiduciary decision-making. The American Bar Association has published a helpful 
article on fiduciary decision-making standards and the standard used in each state. In that article 
the authors define four different decision-making standards.1 

1. Substituted Judgment Standard is defined as when the guardian 
substitutes the protected person’s values and desires for his or her own to make decisions 
about the protected person, and, to the best of the guardian’s ability, discern the protected 
person’s personal values and wishes. 

2. Best Interest Standard is defined as when the guardian makes decisions 
by reference to the guardian’s belief about what is in the general best interest of the 
protected person. 

3. Maximum Self-Reliance Standard directs the guardian to foster the 
protected person’s independence as much as possible. 

4. Least Restrictive Standard means the guardian should exercise the least 
amount of intervention possible, making decisions for the protected person that least 
restricts the protected person’s decision-making agency. 

B. Oregon Standards. ORS 125.300 sets forth the fiduciary standard adopted by 
Oregon stating that the guardianship for an adult person must be designed to encourage the 
development of maximum self-reliance and independence of the protected person and may 
ordered only to the extent necessitated by the person’s actual mental and physical limitations. 

 ORS 125.315(h) further requires that in making decisions for the protected 
person, the guardian shall make the decisions the guardian reasonably believes the protected 
person would make if the protected person were able, unless doing do would unreasonably harm 
or endanger the welfare of personal or financial interests of the protected person. To determine 
the decision the protected person would make if able, the guardian shall consider the protected 
person’s previous or current instructions, preferences, opinions, values and actions, to the extent 
actually known or reasonably ascertainable by the guardian. 

 Oregon’s standard is a mix of maximum self-reliance standard, the least 
restrictive standard and substituted decision-making. It both requires the guardian to maximize 
self-reliance and independence and also requires the guardian shall provide for the least amount 
of restrictions possible. If the protected person is unable to communicate preference and values, 
then the guardian should exercise substituted judgment. To the extent possible, the guardian must 
put aside his or her own values and preferences in favor of the protected person’s values. The 
best interest standard is the standard of last resort in Oregon. 

                                                            
1 How do Guardians Make up their Minds, Angela Haddon & Sarah Winston, October 1, 2018, p. 1. 
https://www.americanbar.org/groups/law_aging/publications/bifocal/vol-40/issue-1-september-october-
2018/guardians-make-up-minds/ 
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III. LESS RESTRICTIVE ALTERNATIVES 

 When considering a guardianship and conservatorship, the attorney must first attempt to 
exhaust all less restrictive alternatives. Failure to exhaust less restrictive alternatives is grounds 
for the guardianship or conservatorship to be denied.   A protective proceeding is a process that 
greatly curtails or even removes a person’s basic fundamental civil rights, and should be taken 
very seriously.  Most courts will not grant an on-going protective proceeding unless there is an 
undisputed need for protection and there are no other reasonable alternatives. There are 
numerous alternatives to a full protective proceeding. 

1. Advance Directive for Health Care.  ORS Chapter 127 sets forth the requirements 
for an advance directive for health care.  This document allows management of health 
care and access to medical records.  If the respondent has executed an advance 
directive, the health care representative may be able to effectively manage the 
protected person’s health care needs without the need for a guardianship. 

2. Declaration for Mental Health Treatment.  ORS 127.736 provides a form for 
designation of a representative for mental health treatment.  It authorizes the 
representative to admit the principal to a health care facility for mental health 
treatment for up to 17 days.  The declaration may avoid the need for temporary 
guardianships and should be considered in the appropriate circumstances. 

3. Supported Decision Making. Supported decision making is used for persons with 
developmental disabilities and allows the disabled person to select individuals to help 
him or her in making informed life decisions. The disabled person retains their legal 
capacity but allows them to rely on trusted persons in making important decisions. 
Although not codified in Oregon law, this framework is frequently used for persons 
with developmental disabilities when they reach the age of majority. 

4. Family Involvement.  Are family members able to provide care and work together?  
In many cases, family members are able to work together to provide for the physical 
needs of the respondent without the need for court involvement. 

5. Other Professional Assistance.  Has the family worked with professionals such as 
social workers and placement specialists to address the concerns of the respondent?  
Often professionals who specialize in these issues can navigate family dynamics and 
assist in finding an appropriate placement for the respondent.  In many cases, 
appropriate professional referrals to assist struggling family members can resolve the 
matter without the need for court involvement. 

6. Durable Powers of Attorneys/Estate Planning/Revocable Trusts.  If there is a 
valid power of attorney or trust, the appointment of a conservator is likely not 
necessary. The exception to this rule is when the appointed agent or trustee is abusing 
his or her own authority and the documents must be revoked. 

7. Social Security Representative Payee. The Social Security Administration allows 
for the appointment of a Representative Payee to manage Social Security income of 
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an incapacitated person. If Social Security income is the only asset, a conservatorship 
is not necessary. 

8. Other Forms of Management. Often, the respondent has designated a family 
member as a co-owner on financial accounts. As co-owner the person can assist with 
the on-going financial management of that account. It is important to advise the co-
owner on his or her fiduciary duties. Even though the account is not subject to court 
supervision, the account should be managed solely for the benefit of the respondent. 

9. Other Protective Orders and Limited Proceedings. In many cases, a protective 
order or a limited guardianship and conservatorship can avoid an on-going protective 
proceeding. This maximizes the independence of the respondent and also can 
preserve valuable resources. This is most appropriate when there is a discreet act to 
perform and once that act is completed there exists a less restrictive alternative for on-
going management. 

IV. CONCLUSION 

 It is essential for guardians and conservators to understand the protected person retains 
civil and legal rights and is afforded the maximum independence possible. The ability to 
understand and take actions that provide for independence of the protected person is essential to 
the guardian or conservator’s ability to serve in that role. Education of the guardian and 
conservator in the early days of the protective proceeding is critical and assists in avoiding 
violations of the protected person’s rights. 
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RIGHTS OF PROTECTED 
PERSONS IN OREGON

Notice Rights
Presentation of Objections
Notice of Appointment
Termination of Proceedings

STATUTORY RIGHTS
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Payment to Family Members
Notice of Placement
Limits of Association
Unreasonable harm to the protected 
person’s health, safety, of well-being

LIMITS ON GUARDIANS

 Power of the Protected Person to make wills and 
change beneficiaries

 Limits on the sale of the Protected Person’s 
residence

 Conveying or releasing contingent or expectant 
interests (estate planning)

Disclaimer and execution of transfer on death deed
 Authorize, direct and ratify any annuity contract or 

contract for life care
 Revoke a transfer on death deed

LIMITS ON CONSERVATORS
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Providing for Independence
Discretionary Accounts
Bank Accounts
Pre-paid cards
Cash in limited cases
ABLE Accounts

AFFIRMATIVE DUTIES

Substituted Judgment
Best Interest Standard
Maximum Self-Reliance Standard
Less Restrictive Standard

FIDUCIARY DECISION MAKING
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 Advance Directive for Health Care
Declaration for Mental Health Treatment
 Supported Decision Making
 Family Involvement
 Other Professional Assistance
Durable Powers of Attorneys/Estate Planning/Trusts
 Social Security Representative Payee
 Other Informal of Management
 Other Protective Orders

LESS RESTRICTIVE ALTERNATIVES
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Using 
Guardianships 
and 
Conservatorships 
for Minors

• Custody-like situations
• DHS/Juvenile dependency
• For grandparents, etc

• Child receiving large sum of money 
or property

• Inheritance
• Wrongful death/Personal injury
• Real property

• Interaction with public institutions
• Incapacitated minor



Chapter 6—Guardianships and Conservatorships for Minors

 6–2Guardianships and Conservatorships

DHS
• Guardianship can be established in a juvenile court (not 

probate court) pursuant to permanency planning in juvenile 
dependency proceedings

• Typically used when child is removed from parent by DHS-
CPS

• These proceedings fall under ORS 419B.365 to 419B.369

Custody-Like Situations
• Neither parent is living

• Child is living with someone other than their parent

• If parent(s) is/are agreeable to the other person having legal 
responsibility for the child, the parents can delegate their 
parental rights to the other person under ORS 109.056
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109.056 Delegation of certain powers by 
parent or guardian

(1) Except as provided in subsection (2) or (3) of this section, a 
parent or guardian of a minor or incapacitated person, by a 
properly executed power of attorney, may delegate to another 
person, for a period not exceeding six months, any of the 
powers of the parent or guardian regarding care, custody or 
property of the minor child or ward, except the power to 
consent to marriage or adoption of a minor ward.

. . .

Custody-Like Situations
• ORS 125.315(1)(e)

• The guardian of a minor has the powers and responsibilities 
of a parent who has legal custody of a child, except that the 
guardian has no obligation to support the minor beyond the 
support that can be provided from the estate of the minor, 
and the guardian is not liable for the torts of the minor. The 
guardian may consent to the marriage or adoption of a 
protected person who is a minor

• In probate court, not juvenile court
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Custody-Like Situations
• Requirements of ORS 125.305 apply

• The court determines by clear and convincing evidence that 
the respondent is a minor in need of a guardian

• In addition, the requirements of ORS 109.119 child custody 
statute apply

• Burk v. Hall, 186 Or. App. 113, 121, 62 P.3d 394 (2003)

Child Receiving Large Sum of Money

Requirements of ORS 125.400 apply

• The court finds by clear and convincing evidence that the 
respondent is a minor with money or property that requires 
management or protection
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How Minor 
Protective 
Proceedings 
Differ from 
Adult 
Protective 
Proceedings

• Support can be ordered by court

• Indian Child Welfare Act applies

• Procedural differences:
• Who gets notice and how
• Contents of notice
• Timing for objections
• Court visitor

Support

• ORS 125.025(3)(k)
• A court having jurisdiction in a 

protective proceeding may make 
provisions for parenting time or 
visitation or order support for any 
minor who is a respondent or 
protected person in a protective 
proceeding

• ORS 125.025(4)-(5)
• Statement about pending support 

orders or matters
• Court communication with 

Division of Child Support
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Indian Child 
Welfare Act

• ORS 125.025(2)

• A court having jurisdiction 
over a protective proceeding 
in which the respondent or 
protected person is a minor 
shall consider and apply all 
relevant provisions of the 
Indian Child Welfare Act 
codified at 25 U.S.C. 
sections 1901 et seq.

Who Gets 
Notice of 
Petition

• ORS 125.060

• All persons entitled to receive 
the petition in an adult 
proceeding (respondent 14 years 
and older)

• (2)(f)  Person who has exercised 
principal responsibility for the 
care and custody of respondent 
during the 60-day period before 
the filing of the petition
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Who Gets 
Notice of 
Petition

• ORS 125.060

• (2)(g)  Person nominated as 
fiduciary for child in will or other 
writing by deceased parents

• (6) If DHS is nominated as 
guardian for the purpose of 
consenting to the adoption of a 
minor, the notice provided for in 
this section must also be given 
to the minor’s brothers, sisters, 
aunts, uncles and grandparents

How Petition 
Served

• ORS 125.065

• (1)  Personal service on 
respondent 14 years of age 
and older

• Personal service on parents 
if petition based on minority

• (2)  All other persons entitled 
to service by mail
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Contents of 
Notice

• ORS 127.070(2)

• Notice served on child (14 
years of age and older) is the 
same as that served on an 
adult respondent in a 
conservatorship, regardless 
of the type of protective 
proceeding

Timing for 
Objections

• ORS 125.065(3)

• If the proceedings are subject to 
the Uniform Child Custody 
Jurisdiction and Enforcement 
Act provided for in ORS 
109.701 to 109.834, the date of 
service or mailing must be at 
least 21 days before the final 
date for the filing of objections 
to the petition or motion
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Court 
Visitor

• ORS 125.055(3)(b) & 
125.150(1)(a)(B)

• Appointment of a court visitor is 
required when a guardian is 
sought for a respondent 16 years 
of age or older and it is likely the 
guardianship will be sought to 
extend after majority

Service of 
Other 

Pleadings

• ORS 125.060(3)(a)
• Serve protected person 14 years 

or older by mail for motions to 
terminate, remove fiduciary, modify 
the powers or authority of a 
fiduciary, approve a fiduciary’s 
actions, or for protective orders in 
addition to those sought in the 
petition

• ORS 125.470(1)
• Serve inventory on protected 

person 14 years or older 
personally or by mail
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Transition 
to 
Adulthood

• Non-disabled minors

• Disabled minors
• Continued regular guardianship
• Supported decision-making

Non-Disabled Minors
• ORS 125.090(2)(a)

• A court may terminate a protective proceeding upon motion 
when it determines the protected proceeding was made 
because of the minority of the protected person and the 
protected person has now attained majority

• ORS 125.230(1)
• A fiduciary’s authority terminates when the protected person 

attains majority if the protective proceeding was based on 
the protected person’s minority
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Disabled Minors – Continued Guardianship 
• ORS 125.055(6)

• A parent or guardian of a minor may file a petition that seeks 
the appointment of a guardian for the minor as an adult, to 
become effective on the date that the minor attains majority, 
at any time within 90 days before the date that the minor 
attains majority or at any other time determined by the court 
to be necessary and appropriate to ensure the ongoing 
protection, safety and welfare of the minor upon attaining 
majority

• ORS 125.055(3)(b) & 125.150
• A court visitor must be appointed

Disabled Minors – Supported Decision-Making

• Less restrictive alternative to guardianship  

• The disabled person receives assistance from a trusted 
person to help them understand their choices and options so 
they can make their own life decisions
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Disabled Minors – Supported Decision-Making
• S.B. 681, 80th Legis. Assem., Reg. Sess. (Or. 2019) makes 

supported decision-making law in Oregon 

• https://olis.leg.state.or.us/liz/2019R1/Measures/Overview/SB681

• An agreement signed by the disabled person authorizes a 
supporter to access information for the disabled person

• Disabled person is not considered incapacitated

• Section 7 of the Bill provides a supported decision-making 
agreement form

Guardianships & 
Conservatorships 

for Minors
Presented by: Rachele R. Selvig

Cauble, Selvig & Whittington, LLP
OSB CLE

October 2, 2020
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80th OREGON LEGISLATIVE ASSEMBLY--2019 Regular Session

A-Engrossed

Senate Bill 681
Ordered by the Senate April 26

Including Senate Amendments dated April 26

Sponsored by COMMITTEE ON JUDICIARY

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure.

Permits person to enter into oral or written supported decision-making agreement and
provides scope of valid agreement. Prescribes optional form [for] of written supported decision-
making agreement. Limits liability of supporter acting under authority granted in [statutory form
for] written supported decision-making agreement [and]. Limits liability of individuals relying on
supporter’s authority under [statutory form] written supported decision-making agreement uti-
lizing optional form of agreement.

Requires court to consider supported decision-making as less restrictive alternative to protective
proceeding.

Modifies notice requirements in protective proceedings to require that notice be provided to
supporters under supported decision-making agreement.

Requires certain disclosures before professional supporter may enter into supported decision-
making agreement.

Directs school district to provide child with disability and child’s parents with informa-
tion regarding supported decision-making.

A BILL FOR AN ACT

Relating to supported decision-making agreements; creating new provisions; and amending ORS

125.005, 125.055, 125.060, 125.150, 125.305, 125.680 and 343.181.

Be It Enacted by the People of the State of Oregon:

SECTION 1. Definitions. As used in sections 1 to 10 of this 2019 Act:

(1) “Health care provider” has the meaning given that term in ORS 127.505.

(2) “Life decisions” includes, but is not limited to, decisions regarding any of the follow-

ing:

(a) Where the person wants to live.

(b) With whom the person wants to live.

(c) The services, supports and medical care the person wants to receive.

(d) Where the person wants to work.

(e) With whom the person wants to associate.

(f) The educational and learning goals of the person.

(3) “Person with a disability” means any person who has a physical or mental impairment

that substantially limits one or more major life activities including, but not limited to, inde-

pendent living, self-direction, self-care, mobility, communication, learning, education, med-

ical care, financial decision-making and safety.

(4) “Supported decision-making” means a process of supporting and accommodating a

person to enable the person to make life decisions without impeding the self-determination

of the person.

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.

New sections are in boldfaced type.

LC 834
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(5) “Supported decision-making agreement” means an agreement between a person and

a supporter entered into under sections 1 to 10 of this 2019 Act.

(6) “Supported person” means a person who enters into a supported decision-making

agreement with a supporter.

(7) “Supporter” means an adult who enters into a supported decision-making agreement

with a person.

SECTION 2. Policy and purpose. It is the policy of this state that the least restrictive

alternative to the appointment of a fiduciary for a person with a disability be considered

prior to the initiation of a protective proceeding under ORS chapter 125. The purpose of

sections 1 to 10 of this 2019 Act is to recognize supported decision-making agreements and

to ensure that supported decision-making agreements are considered as a less restrictive

alternative to protective proceedings under ORS chapter 125 for a person with a disability

who needs assistance with life decisions.

SECTION 3. Agreement not evidence of incapacity. Execution of a supported decision-

making agreement may not be used as evidence that the supported person is incapacitated,

as defined in ORS 125.005, and does not preclude the supported person from acting inde-

pendently of the agreement.

SECTION 4. Scope of agreement. (1) A person who is at least 18 years of age may make

an oral or written supported decision-making agreement in which the person authorizes a

supporter to do any of the following:

(a) Provide supported decision-making to the supported person, including assistance with

understanding the options, responsibilities and consequences of the supported person’s life

decisions, without making those decisions on behalf of the supported person.

(b) Assist the supported person with accessing, collecting and obtaining information that

is relevant to a given life decision, including medical, psychological, financial, education or

treatment records, from any person.

(c) Assist the supported person with understanding the information described in para-

graph (b) of this subsection.

(d) Assist the supported person with communicating the supported person’s decisions to

appropriate persons.

(2)(a) A supporter may not:

(A) Act as a surrogate decision maker for the supported person at any time, including

after the supported person becomes incapacitated or financially incapable, as those terms

are defined in ORS 125.005.

(B) Sign legal documents on behalf of the supported person.

(C) Take possession of the supported person’s property.

(D) Bind the supported person to a legal agreement.

(E) Enter into a supported decision-making agreement, or provide support under a sup-

ported decision-making agreement, relating to any decisions from which the supporter may

directly benefit financially.

(F) Exert undue influence over the supported person.

(b) As used in this subsection, “undue influence” means that a supporter, with or without

the willful allowance of the supported person, assumed or attempted to assume control of a

supported person’s decision-making, finances, home, property, medication, social interaction

or ability to communicate.
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(3) Subject to section 5 of this 2019 Act, a supporter may exercise the authority granted

to the supporter in the supported decision-making agreement.

(4) Notwithstanding the existence of a supported decision-making agreement, a supported

person may:

(a) Request and receive assistance from the supporter on any decision that is not covered

under the supported decision-making agreement at any time.

(b) Receive assistance from another person who is not a supporter.

SECTION 5. Access to personal information. (1) A supporter is authorized to assist the

supported person with accessing, collecting or obtaining only information that is relevant to

a decision authorized under the supported decision-making agreement.

(2)(a) A supporter may access or obtain patient health care records only if the supported

person authorizes the supporter to access or obtain the person’s protected health informa-

tion by executing a separate authorization in substantially the same form as ORS 192.566.

(b) A supporter may access or obtain the education records of the supported person only

if the supported person executes a separate release allowing the supporter to access or ob-

tain the supported person’s education records under the federal Family Educational Rights

and Privacy Act (20 U.S.C. 1232g).

(c) A supporter may access the financial information of a supported person only if the

supported person executes a separate release of financial information authorization form.

(3) The supporter shall ensure the information under this section is kept privileged and

confidential, as applicable, and is not subject to unauthorized access, use or disclosure.

(4) Notwithstanding the existence of a supported decision-making agreement, a supported

person continues to have unrestricted access to the person’s personal information without

the assistance of a supporter.

(5) A supporter does not have a fiduciary duty or fiduciary obligation to the supported

person.

SECTION 6. Requirements. A supported decision-making agreement may be an oral or

written agreement and is valid if it is entered into voluntarily and without coercion. If the

supported decision-making agreement is in writing, it may be in any form, including the form

set forth in section 7 of this 2019 Act.

SECTION 7. Supported decision-making agreement form. (1) A supported decision-making

agreement under this section is valid if it is in writing, entered into voluntarily and without

coercion, signed and dated as described in subsection (2) of this section.

(2) A supported person and the person’s supporter entering into a supported decision-

making agreement under this section must sign and date the agreement before a notary

public or in the presence of two witnesses who are at least 18 years of age.

(3) A supported decision-making agreement may be in substantially the following form:

SUPPORTED DECISION-MAKING AGREEMENT

APPOINTMENT OF SUPPORTER

I,  (name), make this agreement voluntarily and of my own free will.

I appoint  as my supporter. My supporter’s address
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is , e-mail address is  and telephone number

is .

I have chosen to have multiple supporters, listed below. My supporter named above may

collaborate with my other supporters if I have checked “Yes,” but if I have checked “No,”

my supporter may not collaborate with my other supporters.

Name of supporter: 

Telephone number of supporter: 

Yes  No

Name of supporter: 

Telephone number of supporter: 

Yes  No

For the following everyday life decisions, if I have checked “Yes,” my supporter may help

me with that type of decision, but if I have checked “No,” my supporter may not help me

with that type of decision:

Yes  No  Obtaining food, clothing and shelter.

Yes  No  Taking care of my physical health.

Yes  No  Taking care of my mental health.

Yes  No  Managing my financial affairs.

Yes  No  Applying for public benefits.

Yes  No  Assistance with seeking vocational rehabilitation services and other

vocational supports.

The following are other decisions I have specifically identified that I would like assistance

with: .

If I have not checked either “Yes” or “No” or specifically identified and listed a decision

immediately above, my supporter may not help me with that type of decision.

My supporter is not allowed to make decisions for me. To help me with my decisions,

my supporter may do any of the following, if I have checked “Yes”:

1. Help me access, collect or obtain information, including records, relevant to a decision.

If I have checked “Yes,” my supporter may help me access, collect or obtain the type of in-

formation specified, including relevant records, but if I have checked “No,” or I have not

checked either “Yes” or “No,” my supporter may not help me access, collect or obtain that

type of information:

Yes  No  Medical

Yes  No  Psychological

Yes  No  Financial

Yes  No  Education

Yes  No  Treatment

Yes  No  Other (If “Yes,” specify the other type(s) of information with which

your supporter may assist: .)

2. Yes  No  Help me understand my options so I can make an informed decision.
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3. Yes  No  Help me communicate my decision(s) to appropriate persons.

4. Yes  No  Help me access appropriate personal records that may or may not

require a separate release, including protected health information under the Health Insur-

ance Portability and Accountability Act and protected information under the Family Educa-

tional Rights and Privacy Act, for specific decisions I want to make.

EFFECTIVE DATE OF

SUPPORTED DECISION-MAKING AGREEMENT

This supported decision-making agreement is effective immediately and will continue

until  (date), or until the agreement is terminated by me or by my sup-

porter or by operation of law.

Signature: 

Date: 

Printed name of person designating a supporter: 

CONSENT OF SUPPORTER

I know  (name of person) personally or I have received proof of his or

her identity, and I believe him or her to be at least 18 years of age and entering into this

agreement knowingly and voluntarily. I am at least 18 years of age.

I,  (name of supporter), consent to act as a supporter under this

agreement.

Supporter:

Signature:

Date:

Printed name: 

Address: 

E-mail address: 

Telephone number(s): 

SIGNATURE OF NOTARY PUBLIC OR

STATEMENT AND SIGNATURE OF WITNESSES

(This agreement must be signed either by a notary public or by two witnesses who are

at least 18 years of age.)

OPTION I: NOTARY PUBLIC

State of 

County of 

This document was acknowledged before me on  (date),

by (name of person with a disability) and  (name of sup-

porter).
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Signature of notary: 

(Seal, if any, of notary)

Printed name: 

My commission expires: 

OPTION II: WITNESSES

We declare that we are at least 18 years of age and that the persons signing this sup-

ported decision-making agreement:

1. Are personally known to us or have provided proof of identity;

2. Signed this supported decision-making agreement in our presence; and

3. Appeared to be of sound mind and not under duress, fraud or undue influence.

Witness No. 1:

Signature: 

Date: 

Printed name: 

Address: 

Telephone number(s): 

Witness No. 2:

Signature: 

Date: 

Printed name: 

Address: 

Telephone number(s): 

WARNING:

PROTECTION FOR THE SUPPORTED PERSON

IF A PERSON WHO RECEIVES A COPY OF THIS AGREEMENT OR IS AWARE OF THE

EXISTENCE OF THIS AGREEMENT HAS CAUSE TO BELIEVE THAT THE SUPPORTED

PERSON IS BEING ABUSED, NEGLECTED OR EXPLOITED BY THE SUPPORTER, THE

PERSON MAY REPORT THE ALLEGED ABUSE, NEGLECT OR EXPLOITATION TO THE

DEPARTMENT OF HUMAN SERVICES BY CALLING THE ABUSE HOTLINE AT (855)

503-SAFE (7233).

(4) The Department of Human Services shall prepare and provide access to a supported

decision-making agreement instrument in substantially the form described in subsection (3)

of this section and accompanying information for a person with a disability, family members

of a person with a disability, education professionals and school districts, health care and

social service professionals, county clerks and local bar associations. The department may

charge a reasonable fee for the cost of preparation and distribution of the supported
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decision-making agreement forms and information. The department may satisfy the re-

quirements under this subsection by making the supported decision-making agreement forms

and information available on a website maintained by the department.

SECTION 8. Terms of agreement. (1) Except as otherwise provided in this section, a

supported decision-making agreement extends until terminated by the supported person or

the supporter or by the terms of the agreement.

(2) A supported decision-making agreement is terminated upon the occurrence of any of

the following:

(a) The Department of Human Services or a law enforcement agency substantiates an

allegation of neglect or abuse by the supporter under ORS 124.005 to 124.040, 124.050 to

124.095, 124.100 to 124.140, 419B.005 to 419B.050, 430.735 to 430.765 or 441.630 to 441.680.

(b) The supporter is found criminally liable for conduct described under paragraph (a) of

this subsection.

(c) A court authorizes a restraining order against the supporter as described under ORS

124.005 to 124.040 or 124.100 to 124.140.

(3) A supported person may revoke a supported decision-making agreement at any time

by doing any of the following:

(a) Canceling, defacing, obliterating, burning, tearing or otherwise destroying the sup-

ported decision-making agreement or directing another person to destroy the supported

decision-making agreement.

(b) Executing a statement, in writing, that is signed and dated by the supported person,

expressing the supported person’s intent to revoke the supported decision-making agree-

ment.

(c) Verbally expressing the supported person’s intent to revoke the supported decision-

making agreement in the presence of two witnesses.

(4) A supporter may resign:

(a) As provided in the supported decision-making agreement; or

(b) If the supported decision-making agreement does not provide a method for the

supporter’s resignation, at any time by giving notice, in writing, to the supported person.

SECTION 9. Reliance on agreement; limitation of liability. (1) Any person who reasonably

relies in good faith on the authority of a supporter under a supported decision-making

agreement in substantially the form described in section 7 (3) of this 2019 Act is not liable

to any other person based on that reliance.

(2) Subsection (1) of this section does not apply if the person relying on the authority of

a supporter has actual knowledge or notice that:

(a) The agreement has been terminated or revoked as described in section 8 of this 2019

Act;

(b) The agreement is invalid; or

(c) The supporter has committed abuse, neglect or financial exploitation under ORS

124.005 to 124.040, 124.050 to 124.095, 124.100 to 124.140, 419B.005 to 419B.050, 430.735 to 430.765

or 441.630 to 441.680.

(3) This section may not be construed to provide immunity from actions alleging that a

health care provider has done any of the following:

(a) Caused personal injury as a result of a negligent, reckless or intentional act.

(b) Acted inconsistently with the expressed wishes of a supported person.
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(c) Failed to provide information to a supported person or the supported person’s sup-

porter that would be necessary for informed consent.

(d) Otherwise acted inconsistently with applicable law.

(4) The existence or availability of a supported decision-making agreement does not re-

lieve a health care provider of any legal obligation to provide services to a person with a

disability, including the obligation to provide reasonable accommodations or auxiliary aids

and services, including interpretation services and communication supports to a person with

a disability under the federal Americans with Disabilities Act.

(5) A supporter acting under a written supported decision-making agreement, including

a written agreement in substantially the form described in section 7 (3) of this 2019 Act, is

immune from civil liability for the supporter’s acts or omissions in performing duties as the

supporter if the supporter performs the duties in good faith, in conformance with the sup-

ported decision-making agreement and with the care an ordinarily prudent person in a like

position would exercise in the person’s own affairs.

SECTION 10. Reporting of suspected abuse, neglect or financial exploitation. (1) If a

person who receives a copy of a supported decision-making agreement or who is aware of the

existence of a supported decision-making agreement has cause to believe that a supported

person is being abused, neglected or financially exploited under ORS 124.005 to 124.040, 124.050

to 124.095, 124.100 to 124.140, 419B.005 to 419B.050, 430.735 to 430.765 or 441.630 to 441.680 by

the supporter, the person may report the alleged abuse, neglect or financial exploitation to

the Department of Human Services.

(2) Nothing in this section may be construed as eliminating or limiting a person’s re-

quirement to report under any other statute or regulation.

SECTION 11. ORS 125.005 is amended to read:

125.005. As used in this chapter:

(1) “Conservator” means a person appointed as a conservator under the provisions of this

chapter.

(2)(a) “Fiduciary” means a guardian or conservator appointed under the provisions of this

chapter or any other person appointed by a court to assume duties with respect to a protected

person under the provisions of this chapter.

(b) “Fiduciary” does not include a supporter under a supported decision-making agree-

ment described in sections 1 to 10 of this 2019 Act.

(3) “Financially incapable” means a condition in which a person is unable to manage financial

resources of the person effectively for reasons including, but not limited to, mental illness, mental

retardation, physical illness or disability, chronic use of drugs or controlled substances, chronic

intoxication, confinement, detention by a foreign power or disappearance. “Manage financial re-

sources” means those actions necessary to obtain, administer and dispose of real and personal

property, intangible property, business property, benefits and income.

(4) “Guardian” means a person appointed as a guardian under the provisions of this chapter.

(5) “Incapacitated” means a condition in which a person’s ability to receive and evaluate infor-

mation effectively or to communicate decisions is impaired to such an extent that the person pres-

ently lacks the capacity to meet the essential requirements for the person’s physical health or

safety. “Meeting the essential requirements for physical health and safety” means those actions

necessary to provide the health care, food, shelter, clothing, personal hygiene and other care with-

out which serious physical injury or illness is likely to occur.
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(6) “Minor” means any person who has not attained 18 years of age.

(7) “Protected person” means a person for whom a protective order has been entered.

(8) “Protective order” means an order of a court appointing a fiduciary or any other order of

the court entered for the purpose of protecting the person or estate of a respondent or protected

person.

(9) “Protective proceeding” means a proceeding under this chapter.

(10) “Respondent” means a person for whom entry of a protective order is sought in a petition

filed under ORS 125.055.

(11) “Visitor” means a person appointed by the court under ORS 125.150 for the purpose of

interviewing and evaluating a respondent or protected person.

SECTION 12. ORS 125.055, as amended by section 2, chapter 59, Oregon Laws 2018, is amended

to read:

125.055. (1) A petition in a protective proceeding that seeks the appointment of a fiduciary must

designate the type of fiduciary that the petitioner seeks to have appointed. If the petition does not

request the appointment of a fiduciary, or if the petition requests both the appointment of a

fiduciary and some other protective order, the petition must contain a statement of the nature of the

protective order requested. The caption of the petition must reflect the type of fiduciary whose ap-

pointment is requested or, if the appointment of a fiduciary is not requested, the nature of the pro-

tective order requested. An original and duplicate copy of the petition must be filed with the court.

(2) A petition in a protective proceeding must contain the following information to the extent

that the petitioner is aware of the information or to the extent that the petitioner is able to acquire

the information with reasonable effort:

(a) The name, age, residence address and current location of the respondent.

(b) The interest of the petitioner.

(c) The name, age and address of the petitioner and any person nominated as fiduciary in the

petition and the relationship of the person nominated to the respondent.

(d) A statement as to whether the person nominated as fiduciary:

(A) Has been convicted of a crime;

(B) Has filed for or received protection under the bankruptcy laws;

(C) Has caused any loss resulting in a surcharge under ORS 125.025 (3)(e) or a similar statute

of another jurisdiction;

(D) Has been removed as a fiduciary under ORS 125.225; or

(E) Has had a license revoked or canceled that was required by the laws of any state for the

practice of a profession or occupation.

(e) If an event listed in paragraph (d) of this subsection has occurred, a statement of the cir-

cumstances surrounding the event.

(f) If the person nominated as fiduciary is not the petitioner, a statement indicating that the

person nominated is willing and able to serve.

(g) The name and address of any fiduciary that has been appointed for the respondent by a court

of any state, any trustee for a trust established by or for the respondent, any person appointed as

a health care representative under the provisions of ORS 127.505 to 127.660 and any person acting

as attorney-in-fact for the respondent under a power of attorney.

(h) The name and address of the respondent’s treating physician and any other person who is

providing care to the respondent.

(i) The factual information that supports the request for the appointment of a fiduciary or entry
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of other protective order, less restrictive alternatives to the appointment of a fiduciary that have

been considered, including supported decision-making under sections 1 to 10 of this 2019 Act,

and why the alternatives are inadequate and the names and addresses of all persons who have in-

formation that would support a finding that an adult respondent is incapacitated or financially in-

capable.

(j) A statement that indicates whether the person nominated as fiduciary intends to place the

respondent in a mental health treatment facility, a nursing home or other residential facility.

(k) A general description of the estate of the respondent and the respondent’s sources of income

and the amount of that income.

(L) A statement indicating whether the person nominated as fiduciary is a public or private

agency or organization that provides services to the respondent or an employee of a public or pri-

vate agency or organization that provides services to the respondent.

(m) A statement that indicates whether the petitioner is petitioning for plenary authority or

specified limited authority for the person nominated as fiduciary.

(3) In addition to the requirements of subsection (2) of this section:

(a) If a petition seeks appointment of a guardian, the petition must contain a statement on

whether the guardian will exercise any control over the estate of the respondent. If the guardian

will exercise any control over the estate of the respondent, the petition must contain a statement

of the monthly income of the respondent, the sources of the respondent’s income, and the amount

of any moneys that the guardian will be holding for the respondent at the time of the appointment.

(b) If the petition seeks the appointment of a guardian for an adult respondent, of a guardian for

a minor respondent who is more than 16 years of age, in cases where the court determines there is

the likelihood that a petition seeking appointment of a guardian for the respondent as an adult will

be filed before the date that the respondent attains majority, in accordance with subsection (6) of

this section, or as an adult, or of a temporary fiduciary who will exercise the powers of a guardian

for an adult respondent, the petition must contain a statement notifying the court that a visitor must

be appointed.

(4) In addition to the requirements of subsection (2) of this section, if a petition seeks appoint-

ment of a conservator or a temporary fiduciary who will exercise the powers of a conservator or if

a petition seeks a protective order relating to the estate of the respondent, the petition must contain

the petitioner’s estimate of the value of the estate.

(5) A petitioner may join parties in a petition in the manner provided by ORCP 28 for the joining

of defendants.

(6) A parent or guardian of a minor may file a petition that seeks the appointment of a guardian

for the minor as an adult, to become effective on the date that the minor attains majority, at any

time within 90 days before the date that the minor attains majority or at any other time determined

by the court to be necessary and appropriate to ensure the ongoing protection, safety and welfare

of the minor upon attaining majority.

(7) The court shall review a petition seeking appointment of a guardian and shall dismiss the

proceeding without prejudice, or require that the petition be amended, if the court determines that

the petition does not meet the requirements of this section.

SECTION 13. ORS 125.060 is amended to read:

125.060. (1) The notices required by this section must be given to all persons whose identities

and addresses can be ascertained in the exercise of reasonable diligence by the person required to

give the notice.
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(2) Notice of the filing of a petition for the appointment of a fiduciary or entry of other pro-

tective order must be given by the petitioner to the following persons:

(a) The respondent, if the respondent has attained 14 years of age.

(b) The spouse, parents and adult children of the respondent.

(c) If the respondent does not have a spouse, parent or adult child, the person or persons most

closely related to the respondent.

(d) Any person who is cohabiting with the respondent and who is interested in the affairs or

welfare of the respondent.

(e) Any person who has been nominated as fiduciary or appointed to act as fiduciary for the

respondent by a court of any state, any trustee for a trust established by or for the respondent, any

person appointed as a health care representative under the provisions of ORS 127.505 to 127.660,

any person acting as a supporter for the respondent under the provisions of sections 1 to 10

of this 2019 Act and any person acting as attorney-in-fact for the respondent under a power of at-

torney.

(f) If the respondent is a minor, the person who has exercised principal responsibility for the

care and custody of the respondent during the 60-day period before the filing of the petition.

(g) If the respondent is a minor and has no living parents, any person nominated to act as

fiduciary for the minor in a will or other written instrument prepared by a parent of the minor.

(h) If the respondent is receiving moneys paid or payable by the United States through the De-

partment of Veterans Affairs, a representative of the United States Department of Veterans Affairs

regional office that has responsibility for the payments to the protected person.

(i) If the respondent is receiving moneys paid or payable for public assistance provided under

ORS chapter 411 by the State of Oregon through the Department of Human Services, a represen-

tative of the department.

(j) If the respondent is receiving moneys paid or payable for medical assistance provided under

ORS chapter 414 by the State of Oregon through the Oregon Health Authority, a representative of

the authority.

(k) If the respondent is committed to the legal and physical custody of the Department of Cor-

rections, the Attorney General and the superintendent or other officer in charge of the facility in

which the respondent is confined.

(L) If the respondent is a foreign national, the consulate for the respondent’s country.

(m) Any other person that the court requires.

(3) Notice of a motion for the termination of the protective proceedings, for removal of a

fiduciary, for modification of the powers or authority of a fiduciary, for approval of a fiduciary’s

actions or for protective orders in addition to those sought in the petition must be given by the

person making the motion to the following persons:

(a) The protected person, if the protected person has attained 14 years of age.

(b) Any person who has filed a request for notice in the proceedings.

(c) Except for a fiduciary who is making a motion, any fiduciary who has been appointed for the

protected person.

(d) If the protected person is receiving moneys paid or payable by the United States through the

Department of Veterans Affairs, a representative of the United States Department of Veterans Af-

fairs regional office that has responsibility for the payments to the protected person.

(e) If the protected person is committed to the legal and physical custody of the Department of

Corrections, the Attorney General and the superintendent or other officer in charge of the facility
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in which the protected person is confined.

(f) Any person acting as a supporter for the protected person under the provisions of

sections 1 to 10 of this 2019 Act.

[(f)] (g) Any other person that the court requires.

(4) A request for notice under subsection (3)(b) of this section must be in writing and include

the name, address and phone number of the person requesting notice. A copy of the request must

be mailed by the person making the request to the petitioner or to the fiduciary if a fiduciary has

been appointed. The original request must be filed with the court. The person filing the request must

pay the fee specified by ORS 21.135.

(5) A person who files a request for notice in the proceedings in the manner provided by sub-

section (4) of this section is entitled to receive notice from the fiduciary of any motion specified in

subsection (3) of this section and of any other matter to which a person listed in subsection (2) of

this section is entitled to receive notice under a specific provision of this chapter.

(6) If the Department of Human Services is nominated as guardian for the purpose of consenting

to the adoption of a minor, the notice provided for in this section must also be given to the minor’s

brothers, sisters, aunts, uncles and grandparents.

(7) In addition to the requirements of subsection (2) of this section, notice of the filing of a pe-

tition for the appointment of a guardian for a person who is alleged to be incapacitated must be

given by the petitioner to the following persons:

(a) Any attorney who is representing the respondent in any capacity.

(b) If the respondent is a resident of a nursing home or residential facility, or if the person

nominated to act as fiduciary intends to place the respondent in a nursing home or residential fa-

cility, the office of the Long Term Care Ombudsman.

(c) If the respondent is a resident of a mental health treatment facility or a residential facility

for individuals with developmental disabilities, or if the person nominated to act as fiduciary intends

to place the respondent in such a facility, the system described in ORS 192.517 (1).

(8) In addition to the requirements of subsection (3) of this section, in a protective proceeding

in which a guardian has been appointed, notice of the motions specified in subsection (3) of this

section, and the address, telephone number and other contact information of the protected person,

must be given by the person making the motion to the following persons:

(a) Any attorney who represented the protected person at any time during the protective pro-

ceeding.

(b) If the protected person is a resident of a nursing home or residential facility, or if the motion

seeks authority to place the protected person in a nursing home or residential facility, the office of

the Long Term Care Ombudsman.

(c) If the protected person is a resident of a mental health treatment facility or a residential

facility for individuals with developmental disabilities, or if the motion seeks authority to place the

protected person in such a facility, the system described in ORS 192.517 (1).

(9) A respondent or protected person may not waive the notice required under this section.

(10) The requirement that notice be served on an attorney for a respondent or protected person

under subsection (7)(a) or (8)(a) of this section does not impose any responsibility on the attorney

receiving the notice to represent the respondent or protected person in the protective proceeding.

SECTION 14. ORS 125.150 is amended to read:

125.150. (1)(a) The court shall appoint a visitor upon the filing of a petition in a protective

proceeding that seeks the appointment of:

[12]
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(A) A guardian for an adult respondent;

(B) A guardian for a minor respondent who is more than 16 years of age, in cases where the

court determines there is the likelihood that a petition seeking appointment of a guardian for the

respondent as an adult will be filed before the date that the respondent attains majority, in ac-

cordance with ORS 125.055 (6), or as an adult; or

(C) A temporary fiduciary who will exercise the powers of a guardian for an adult respondent.

(b) The court may appoint a visitor in any other protective proceeding or in a proceeding under

ORS 109.329.

(2) A visitor may be an officer, employee or special appointee of the court. The person appointed

may not have any personal interest in the proceedings. The person appointed must have training or

expertise adequate to allow the person to appropriately evaluate the functional capacity and needs

of a respondent or protected person, or each petitioner and the person to be adopted under ORS

109.329. The court shall provide a copy of the petition and other filings in the proceedings that may

be of assistance to the visitor.

(3) A visitor appointed by the court under this section shall interview a person nominated or

appointed as fiduciary and the respondent or protected person, or each petitioner and the person to

be adopted under ORS 109.329, personally at the place where the respondent or protected person,

or each petitioner or the person to be adopted under ORS 109.329, is located.

(4) Subject to any law relating to confidentiality, the visitor may interview any physician,

naturopathic physician or psychologist who has examined the respondent or protected person, or

each petitioner under ORS 109.329, the person or officer of the institution having the care, custody

or control of the respondent or protected person, or each petitioner under ORS 109.329, any person

acting as a supporter for the respondent or protected person under the provisions of sections

1 to 10 of this 2019 Act and any other person who may have relevant information.

(5) If requested by a visitor under subsection (4) of this section, a physician, naturopathic phy-

sician or psychologist who has examined the respondent or protected person, or each petitioner

under ORS 109.329, may, with patient authorization or, in the case of a minor respondent, with the

authorization of the minor’s parent or the person having custody of the minor, or in response to a

court order in accordance with ORCP 44 or a subpoena under ORCP 55, provide any relevant in-

formation the physician, naturopathic physician or psychologist has regarding the respondent or

protected person, or each petitioner under ORS 109.329.

(6) A visitor shall determine whether it appears that the respondent or protected person, or each

petitioner or the person to be adopted under ORS 109.329, is able to attend the hearing and, if able

to attend, whether the respondent or protected person, or each petitioner or the person to be

adopted under ORS 109.329, is willing to attend the hearing.

(7) If a petition is filed seeking the appointment of a guardian for an adult respondent, a visitor

shall investigate the following matters:

(a) The inability of the respondent to provide for the needs of the respondent with respect to

physical health, food, clothing and shelter;

(b) The location of the respondent’s residence and the ability of the respondent to live in the

residence while under guardianship;

(c) The likelihood that the respondent would be able to provide for the respondent’s needs

with supported decision-making, as that term is defined in section 1 of this 2019 Act, and

whether supported decision-making under sections 1 to 10 of this 2019 Act is available to the

respondent;

[13]
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[(c)] (d) Other alternatives to guardianship considered by the petitioner and reasons why those

alternatives are not available;

[(d)] (e) Health or social services provided to the respondent during the year preceding the filing

of the petition, when the petitioner has information as to those services;

[(e)] (f) The inability of the respondent to resist fraud or undue influence; and

[(f)] (g) Whether the respondent’s inability to provide for the needs of the respondent is an iso-

lated incident of negligence or improvidence, or whether a pattern exists.

(8) If a petition is filed seeking the appointment of a fiduciary, a visitor shall determine whether

the respondent objects to:

(a) The appointment of a fiduciary; and

(b) The nominated fiduciary or prefers another person to act as fiduciary.

(9) If a petition is filed seeking the appointment of a conservator in addition to the appointment

of a guardian, a visitor shall investigate whether the respondent is financially incapable. The visitor

shall interview the person nominated to act as conservator and shall interview the respondent per-

sonally at the place where the respondent is located.

(10) A visitor shall determine whether the respondent or protected person, or each petitioner

or the person to be adopted under ORS 109.329, wishes to be represented by counsel and, if so,

whether the respondent or protected person, or each petitioner or the person to be adopted under

ORS 109.329, has retained counsel and, if not, the name of an attorney the respondent or protected

person, or each petitioner or the person to be adopted under ORS 109.329, wishes to retain.

(11) If the respondent or protected person, or each petitioner or the person to be adopted under

ORS 109.329, has not retained counsel, a visitor shall determine whether the respondent or protected

person, or each petitioner or the person to be adopted under ORS 109.329, desires the court to ap-

point counsel.

(12) If the respondent or protected person, or each petitioner or the person to be adopted under

ORS 109.329, does not plan to retain counsel and has not requested the appointment of counsel by

the court, a visitor shall determine whether the appointment of counsel would help to resolve the

matter and whether appointment of counsel is necessary to protect the interests of the respondent

or protected person, or each petitioner or the person to be adopted under ORS 109.329.

SECTION 15. ORS 125.305 is amended to read:

125.305. (1) After determining that conditions for the appointment of a guardian have been es-

tablished, the court may appoint a guardian as requested if the court determines by clear and con-

vincing evidence that:

(a) The respondent is a minor in need of a guardian or the respondent is incapacitated;

(b) The appointment is necessary as a means of providing continuing care and supervision of the

respondent; and

(c) The nominated person is both qualified and suitable, and is willing to serve.

(2) The court shall make a guardianship order that is no more restrictive upon the liberty of the

protected person than is reasonably necessary to protect the person. In making the order the court

shall consider the information in the petition, the report of the visitor, the report of any physician,

naturopathic physician or psychologist who has examined the respondent, if there was an examina-

tion, the existence of a valid supported decision-making agreement under sections 1 to 10 of

this 2019 Act and the evidence presented at any hearing.

(3) The court may require that a guardian post bond.

(4) The Department of Human Services may be appointed guardian of a minor if the minor has

[14]
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no living parents and if no willing, qualified and suitable relative or other person has petitioned the

court for appointment as a guardian.

SECTION 16. ORS 125.680 is amended to read:

125.680. The Oregon Public Guardian and Conservator shall:

(1) Educate the public about the role and function of the Oregon Public Guardian and

Conservator and about public guardian and conservator services.

(2) Provide public guardian and conservator services for persons who do not have relatives or

friends willing or able to assume the duties of guardianship or conservatorship and who lack the

financial resources to obtain a private guardian or conservator.

(3) Certify deputy public guardians and conservators.

(4) Develop model standards of eligibility and professional conduct for deputy public guardians

and conservators and of practice and procedure in public guardianship and conservatorship pro-

ceedings.

(5) Develop and implement training and educational materials for deputy public guardians and

conservators.

(6) Establish and operate a program to recruit, train and supervise volunteers to provide as-

sistance to the Oregon Public Guardian and Conservator, deputy public guardians and conservators

and clients.

(7) Establish a process, including criteria and standards, to determine the eligibility of persons

to receive public guardian and conservator services and for the needs assessment required under

ORS 125.683.

(8) Cooperate with offices of county public guardian and conservator operating under ORS

125.700.

(9) Work with existing local and county programs and with other organizations and entities to

develop and expand public guardian and conservator services in this state.

(10) Make recommendations to the Legislative Assembly for policy and legislation regarding

implementation, improvement and expansion of public guardian and conservator services in this

state.

(11)(a) Provide supported decision-making services for persons who do not have a friend

or relative willing to act as a supporter and who lack the financial resources obtain a private

supporter.

(b) As used in this subsection, “supporter” and “supported decision-making” have the

meanings given those terms in section 1 of this 2019 Act.

SECTION 17. ORS 343.181 is amended to read:

343.181. (1) When a child with a disability reaches the age of majority as described in ORS

109.510 or 109.520 or is emancipated pursuant to ORS 419B.550 to 419B.558:

[(1)] (a) The rights accorded to the child’s parents under this chapter transfer to the child[;].

(b) The school district shall provide the child and the child’s parents with information

regarding supported decision-making under sections 1 to 10 of this 2019 Act, other alterna-

tives to guardianship and strategies to remain engaged in the child’s secondary education.

[(2)] (c) The school district shall provide any written notice required to both the child and the

parents[; and].

[(3)] (d) The school district shall notify the child and the parents of the transfer of rights.

(2) The school district shall provide the information described in subsection (1)(b) of this

section at each individualized education program meeting that includes discussion of post-

[15]
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SECTION 18. The section captions used in this 2019 Act are provided only for the con-

venience of the reader and do not become part of the statutory law of this state or express

any legislative intent in the enactment of this 2019 Act.
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LEGAL ETHICS FOR ELDER LAW ATTORNEYS 
 

Applicable Rules – Oregon Rules of Professional Conduct 
 
RULE 4.3 DEALING WITH UNREPRESENTED PERSONS  
 

In dealing on behalf of a client or the lawyer’s own interests with a person who is not 
represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When 
the lawyer knows or reasonably should know that the unrepresented person misunderstands the 
lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the 
misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than 
the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of 
such a person are or have a reasonable possibility of being in conflict with the interests of the 
client or the lawyer’s own interests. 
 
RULE 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS  
 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a current conflict of interest. A current conflict of interest exists if: (1) 
the representation of one client will be directly adverse to another client; (2) there is a significant 
risk that the representation of one or more clients will be materially limited by the lawyer's 
responsibilities to another client, a former client or a third person or by a personal interest of the 
lawyer; or (3) the lawyer is related to another lawyer, as parent, child, sibling, spouse or 
domestic partner, in a matter adverse to a person whom the lawyer knows is represented by the 
other lawyer in the same matter.  
 

(b) Notwithstanding the existence of a current conflict of interest under paragraph (a), a 
lawyer may represent a client if: (1) the lawyer reasonably believes that the lawyer will be able 
to provide competent and diligent representation to each affected client; (2) the representation is 
not prohibited by law; (3) the representation does not obligate the lawyer to contend for 
something on behalf of one client that the lawyer has a duty to oppose on behalf of another 
client; and (4) each affected client gives informed consent, confirmed in writing. 
 
RULE 1.6 CONFIDENTIALITY OF INFORMATION 
  

(a) A lawyer shall not reveal information relating to the representation of a client unless 
the client gives informed consent, the disclosure is impliedly authorized in order to carry out the 
representation or the disclosure is permitted by paragraph (b).  

 
(b) A lawyer may reveal information relating to the representation of a client to the extent 

the lawyer reasonably believes necessary: (1) to disclose the intention of the lawyer's client to 
commit a crime and the information necessary to prevent the crime; (2) to prevent reasonably 
certain death or substantial bodily harm; (3) to secure legal advice about the lawyer's compliance 
with these Rules; (4) to establish a claim or defense on behalf of the lawyer in a controversy 
between the lawyer and the client, to establish a defense to a criminal charge or civil claim 
against the lawyer based upon conduct in which the client was involved, or to respond to 
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allegations in any proceeding concerning the lawyer's representation of the client; (5) to comply 
with other law, court order, or as permitted by these Rules; or (6) in connection with the sale of a 
law practice under Rule 1.17 or to detect and resolve conflicts of interest arising from the 
lawyer’s change of employment or from changes in the composition or ownership of a firm. In 
those circumstances, a lawyer may disclose with respect to each affected client the client's 
identity, the identities of any adverse parties, the nature and extent of the legal services involved, 
and fee and payment information, but only if the information revealed would not compromise the 
attorney-client privilege or otherwise prejudice any of the clients. The lawyer or lawyers 
receiving the information shall have the same responsibilities as the disclosing lawyer to 
preserve the information regardless of the outcome of the contemplated transaction. (7) to 
comply with the terms of a diversion agreement, probation, conditional reinstatement or 
conditional admission pursuant to BR 2.10, BR 6.2, BR 8.7or Rule for Admission Rule 6.15. A 
lawyer serving as a monitor of another lawyer on diversion, probation, conditional reinstatement 
or conditional admission shall have the same responsibilities as the monitored lawyer to preserve 
information relating to the representation of the monitored lawyer’s clients, except to the extent 
reasonably necessary to carry out the monitoring lawyer’s responsibilities under the terms of the 
diversion, probation, conditional reinstatement or conditional admission and in any proceeding 
relating thereto.  

 
(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized 

disclosure of, or unauthorized access to, information relating to the representation of a client. 
 
RULE 1.14 CLIENT WITH DIMINISHED CAPACITY  
 

(a) When a client's capacity to make adequately considered decisions in connection with 
a representation is diminished, whether because of minority, mental impairment or for some 
other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer 
relationship with the client.  

 
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk 

of substantial physical, financial or other harm unless action is taken and cannot adequately act 
in the client's own interest, the lawyer may take reasonably necessary protective action, including 
consulting with individuals or entities that have the ability to take action to protect the client and, 
in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian.  

 
(c) Information relating to the representation of a client with diminished capacity is 

protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is 
impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the 
extent reasonably necessary to protect the client's interests. 
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LEGAL ETHICS FOR ELDER LAW ATTORNEYS
PRESENTED BY: J. GLENN NULL – MAMMEN & NULL LAWYERS, LLC

JACQUELYN BUNICK – JARVIS, DREYER, GLATTE & LARSEN, LLP

CLIENT RELATIONS

 Clearly identify who your client is at the outset of 
representation

 Set clear expectations for how you will communicate with your 
client, especially if this requires assistance

 Do not lose sight of who your client is as the representation 
continues
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DEALING WITH UNREPRESENTED PARTIES

 Family member

 Caregiver

 Friend

 Court Visitor

UNREPRESENTED PARTIES – ORPC 4.3

 “…[S]hall not state or imply that the lawyer is disinterested…”

 “…[S]hall make reasonable efforts to correct the 
misunderstanding…”

 “…[S]hall not give legal advice…other than the advice to secure 
counsel…”
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UNREPRESENTED PARTIES – COURT VISITOR

 Court Visitors are essentially the eyes and ears of the judge.  When 
interacting with the appointed Court Visitor it is important to keep in 
mind that the Visitor is there to present their own assessment of the 
situation to the court.  Attorneys should be mindful of direct 
communication with Court Visitors. 

 Check SLRs and talk to court staff about each jurisdiction’s procedure 
for appointing a visitor.  There is a lot of variation between counties.  

CO-FIDUCIARIES AS CLIENTS

 You may be asked to:

 Represent the Guardian and the Conservator

 Represent the Petitioner and the to-be-appointed fiduciary

 Represent Co-Guardians or Co-Conservators
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CO-FIDUCIARIES: 
AVOIDING CONFLICTS OF INTEREST – ORPC 1.7

 Current conflict of interest exists if:

 Representation is directly adverse; or

 Significant risk that representation will be materially limited by 
responsibilities to another

CO-FIDUCIARIES: 
AVOIDING CONFLICTS OF INTEREST – ORPC 1.7

 If there’s a current conflict, you may still represent a client if:

 You reasonably believe you can provide competent and diligent 
representation to both clients;

 Representation is not prohibited by law;

 No obligation to contend and oppose on the same claim; and 

 Clients give informed, written consent
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CO-FIDUCIARIES: 
AVOIDING CONFLICTS OF INTEREST – ORPC 1.7

 Interests generally aligned vs. Directly adverse

 Development of potentially adverse situation 

 Advise to obtain separate representation

REPRESENTING CLIENTS WITH DIMINISHED 
CAPACITY – ORPC 1.14

 Asked to represent client who is the respondent in a protective 
proceeding

 Attorney reasonably believes that new or existing client has diminished 
capacity
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REPRESENTING CLIENTS WITH DIMINISHED 
CAPACITY – ORPC 1.14

 As far as reasonably possible, maintain a normal client-lawyer 
relationship with the client.

 If reasonable belief of risk for substantial physical, financial, or other 
harm, lawyer may take reasonably necessary protective action, including 
seeking appointment of a guardian or conservator.

 Reasonably necessary information revealed to protect client is 
authorized by ORPC 1.6

REPRESENTING THE RESPONDENT

 Respondent is your client

 Consider time of day, length of meeting

 Plan ahead
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NEW/EXISTING CLIENT WITH DIMINISHED 
CAPACITY

 Assessing the situation

 Discussing with Client

 Dealing with family members

 Taking action to protect your client
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