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FACULTY

Chris Keefer, KEEFER, Portland. Mr. Keefer helps manufacturers and businesses anticipate and 
react to risks before they materialize, including guiding these companies through complex commercial 
contracts, mergers and acquisitions, real estate transactions, developing compliance policies and 
training, management of insurance and litigation programs, and ultimately as a cost-effective resource 
for day-to-day business and legal strategies. He has presented nationally on risk management and 
insurance issues. Mr. Keefer is a member of the Oregon Entrepreneur Network and is admitted to 
practice law in Oregon and Indiana.
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Preventive Law and Coronavirus
Part 1: Contracts

“June 17, 2020

22

What is Preventive Law?
Proactive, business-forward legal 
approach

Redirects focus 
• From reacting to a risk which has already 

manifested itself (e.g., litigation, 
investigation)

• To proactively addressing how to minimize 
exposure to the risk before it manifests

Stresses role of attorney as creative 
problem solver, as opposed to zealous 
advocate
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The Pillars of Preventive Law

Negotiating and developing contracts

Governance

Due diligence 

Compliance

Insurance management

Claims & litigation management
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COVID-19 has disrupted your business 
. . . Now what?

Part 1: What do your contracts say?

Part 2: What does your insurance say?
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Part 1: What do your contracts say?
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Negotiating & Developing Contracts 

Contracts don’t start off balanced
• Fairness comes from back and forth 

between the parties and their counsel

• Too many small- and mid-size 
companies simply sign agreements 
without reviewing (and even let multiple 
employees do so without oversight)

Develop a policy for contract review 
and negotiation, including 
prequalification steps
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Is This Your Business?

“Oh, that’s just boilerplate, you know how 
wordy lawyers can get.”

“We don’t have our own forms and just 
use the other side’s when we can.”

“Each department is responsible for 
negotiating its own contracts.”

“We don’t have a vendor pre-qualification 
process.”

EARLY TERMINATION
Notwithstanding anything in this Agreement to the 

contrary, the Term may be terminated without cause by 

either party upon thirty (30) days written notice to the 

other.

EARLY TERMINATION
During the term of this Agreement, Contractor may not 

terminate this Agreement except in the case of gross 

negligence, fraud or other illegal acts or bankruptcy of 

Company. Notwithstanding the above-mentioned, 

Company may terminate this Agreement at any time 

with a written notice to Contractor thirty (30) days prior 

to such termination.

EARLY
TERMINATION

CLAUSES

EARLY TERMINATION
On expiration or early termination of this Agreement . . .
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FORCE MAJEURE
If either party is unable to perform any of its obligations 

under the Agreement or to enjoy any of its benefits 

because of . . . actions or decrees of governmental 

bodies not the fault of the affected party . . . the 

Agreement shall be immediately suspended.

FORCE MAJEURE
Except for your obligations to pay the Company 

hereunder, neither party will be liable to the other party 

for any failure of delay in performance caused by reasons 

beyond its reasonable control, including . . . orders or 

other governmental directive . . .

FORCE 
MAJEURE
CLAUSES

FORCE MAJEURE
Company shall not be responsible for liability, loss, or 

damage of any kind resulting from any delay in the 

performance of or failure to perform our 

responsibilities hereunder due to causes beyond our 

reasonable control.

FRUSTRATION OF PURPOSE
Chang v. Pacifcorp, 157 P.3d 243, 248 (Ore. App. 2007) 

(“The frustration of purpose doctrine allows rescission of 

a contract if one party’s mutually understood ‘principal 

purpose’ in entering into the contract is ‘frustrated . . . by 

the occurrence of an event the non-occurrence of which 

was a basic assumption’ of the parties.”)

IMPOSSIBILITY OF PERFORMANCE
Savage v. Peter Kiewit Sons’ Co., 432 P.2d 519, 522 (Ore. 1967) 

(following formation of a contract, if performance becomes 

impossible or impractical due to superseding circumstances 

that the promisor neither had reason to anticipate nor was a 

contributing fault, then performance is excused)

COMMON 
LAW

DEFENSES

CHANGE IN LAW; PROHIBITION BY ORDER
Restatement (Second) of Contracts § 264 (when there 

is an unexpected supervening change in law that 

renders performance of the contract impracticable, 

such performance is excused)
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Consider Business Effects
When deciding how to approach early 
termination or rescission, consider your 
relative position in the eyes of the court and 
public.

If you are the big bad corporation seeking to 
enforce a contract against the little old 
business startup who was forced to shutter its 
business due to a once-in-a-lifetime global 
pandemic event, there could be reputational 
consequences.

Lawsuits are matters of public record and can 
easily be researched by prospective 
customers and news outlets seeking a public 
interest story in this environment.
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Takeaways – Coronavirus and Contracts
Express authorization to terminate?
• Early termination provision

• Force majeure provision

• Vague / ambiguous language opportunities

Common law opportunities to rescind
• Impossibility of performance

• Frustration of purpose

• Change in law / prohibition by gov’t order

Consider reputational consequences



 7Preventive Law and Coronavirus Series: Contracts

AS ALWAYS, 
WE’RE HERE TO HELP.

Chris Keefer
Email: chris@keeferstrategy.com
Cell: 574-850-1506
Office: 971-256-9100
Web: keeferstrategy.com
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