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8:30 It’s About Time: Timeliness for Injuries and Occupational Diseases
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F What is required to start the clock
Melissa Douglas, Goehler & Associates, Lake Oswego
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Amber Kinney, Multnomah County DA’s Office, Portland
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Thomas D’Amore, D’Amore Law Group, Lake Oswego
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IT’S ABOUT TIME: 
TIMELINESS FOR INJURIES 
AND OCCUPATIONAL 
DISEASES
MELISSA DOUGLAS, GOEHLER & ASSOCIATES
THEODORE P. HEUS, HEUS LAW, LLC

2

• Injury Claims
• The General Rule
• The Exceptions

• Occupational Disease Claims
• The General Rule
• The Four Triggers

A BIRD’S EYE VIEW OF TIMELINESS
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INJURY CLAIMS

3

4

Notice of an accident resulting 
in an injury or death shall be 
given immediately by the 
worker or a beneficiary of the 
worker to the employer, but 
not later than 90 days after 
the accident. The employer 
shall acknowledge forthwith 
receipt of such notice. ORS 
656.265(1).

THE GENERAL RULE
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5

• Notice is presumed.
• “In any proceeding for the enforcement 

of claim for compensation under this 
chapter, there is a rebuttable 
presumption that * * * sufficient notice 
of injury was given and timely filed.” ORS 
656.310(1).

• Before a claim can be barred for late 
filing, the employer/insurer must 
overcome the "presumption that 
sufficient notice of injury was given and 
timely filed * * *. National Farmers Union 
Insurance v, Scofield, 57 Or App 23 (1982).

WHAT DO I NEED TO KNOW ABOUT NOTICE?

6

• The notice need not be in any particular form, but:
• It shall be in writing and shall apprise the employer when and where 

and how an injury has occurred to a worker.” ORS 656.265(2).
• But, the courts have held that oral reporting is also sufficient: “The text 

of ORS 656.265 is susceptible of a construction that permits a worker to 
satisfy the statutory notice requirement by means other than written 
notice.“ Godfrey v. Fred Meyer Stores, 202 Or App 673 (2005).

WHAT IS THE NECESSARY FORM?
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7

• Notice, written or oral, must “include enough facts to indicate some 
likelihood that the incident involved a compensable injury.” Azam 
Ansarinezhad, 71 Van Natta 1003 (2019).

WHAT IS THE NECESSARY CONTENT?

Hypothetical

8

About a week after a work incident, the 
worker tells the employer about it. 
However, she also states that she does not 
want to file a claim. Two years after the 
work incident, the worker files a claim for 
the injury.
Is the claim time barred?
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9

• An oral report, alleging an injury at work on a particular day.
• A written injury report, completed and “turned in,” but never received 

or retained by employer.
• An oral report of an injury occurring on the employer’s premises.

EXAMPLES OF SUFFICIENT FORM AND CONTENT:

10

• Notice must be given by:
• The injured worker;
• A dependent; or
• The injured worker’s attorney.

WHO MUST GIVE NOTICE?
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11

• Notice must be given:
• “To the employer,” which is
• Any person with “supervisory authority.” 

WHO MUST BE NOTIFIED?

12

• Exercising direct authority over the worker’s 
activities;

• Facts that lead a reasonable worker to conclude 
that a report of injury should be made to that 
person;

• Authority based on established procedures for 
reporting accidents; or

• Worker’s personal knowledge that a person has 
authority to handle workers' compensation 
matters.

WHAT IS “SUPERVISORY” AUTHORITY?
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13

• Direct supervisors of claimant’s 
activity;

• Any person formally given 
supervisory authority;

• The president of the company; 
or

• Claims examiners with 
“representative capacity.”

PERSONS WITH SUPERVISORY AUTHORITY INCLUDE:

14

When must notice be 
given? Notice must be given within 

90 days.

If notice is given within 90 
days, a claim may be filed at 
any time. Keller v. SAIF, 175 
Or App 78 (2001).
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15

• Three exceptions to the General Rule:
• The employer had knowledge of the injury within 90 days;
• The worker died within 180 days of the incident; or
• The worker or beneficiary had good cause for failing to give notice 

within 90 days.
• If an exception is met, the worker has one year from the date of the 

incident to give notice of the injury.

EXCEPTIONS TO THE GENERAL RULE

• If the employer has knowledge of the injury within 90 days, the worker 
may give notice within one year of the incident.

• “The knowledge requirement is met if the employer knew of the injury 
and had reason to know that it might be compensable.”  Safeway 
Stores, Inc. v. Angus, 200 Or App 94 (2004).

• “Actual knowledge by the employer need not include detailed elements 
of the occurrence necessary to determine coverage under the act. 
However, knowledge of the injury should include enough facts as to 
lead a reasonable employer to conclude that workers' compensation 
liability is a possibility and that further investigation is appropriate.”  
Argonaut Ins. V. Mock, 95 Or App 1 (1989).

16

THE SECOND HAND EXCEPTION: KNOWLEDGE
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Hypothetical
A worker’s injurious event is 
caught on surveillance by the 
employer. The worker files a 
claim 180 days after the 
incident.
Is the claim time barred?

1
7

Hypothetical
Worker tells her boss that she 
slipped and fell. Two days later 
she tells her manager the same. 
The manager testifies he never 
had such a conversation with the 
worker. The worker continued to 
work her normal work duties 
until the season ended (about 
three months). The worker then 
provided written notice of her 
claim more than 90 days but 
within one year of the accident.
Is the claim time barred?

1
8
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19

• If the worker dies within 180 days 
of the incident, the worker’s 
beneficiary may give notice within 
one year.

• There is no case law interpreting 
this provision leaving some 
interesting questions, such as 
whether the worker’s death must 
be caused by or related to the 
incident.

THE MINUTE HAND EXCEPTION: DEATH

20

• If the worker or beneficiary shows good cause for 
failure to give notice of an injury within 90 days, 
notice may be given within one year of the incident.

• Claimant bears the burden of establishing "good 
cause" for the untimely notice of the injury. Riddel 
v. Sears, Roebuck & Co., 8 Or App 438, 441-42 
(1972).

• There is no “general standard” for finding good 
cause; however, the court has held that good cause 
means “whether a reasonable person in claimant's 
situation would have known enough facts to be 
expected to give notice of the accident to the 
employer.” Estrada v. Fed. Express Corp., 298 Or App 
111 (2019).

• Essentially, the good cause standard mirrors the 
employer knowledge standard affecting notice. 

THE HOUR HAND EXCEPTION: GOOD CAUSE
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21

• The nature of the work accident and subsequent symptoms;
• The worker's understanding of the accident's relationship with subsequent 

symptoms; 
• Contemporaneous medical evidence regarding the nature of the cause of a 

condition;
• Alternative explanations for symptoms;
• Self-treatment;
• The degree to which the symptoms restricted the worker's on-and off-work 

activities;
• The worker's education and occupational background; and
• Reasonable reliance on medical evidence.

SOME FACTORS CONSIDERED:

22

• Reliance on a physician’s opinion that the injury would resolve without 
treatment;

• Objective fear of retaliation for filing a claim;
• Confusion about extraterritorial jurisdiction and which state claimant 

should file a claim in under current law;
• Worker’s reasonable reliance on erroneous information regarding 

workers' compensation rights and responsibilities; or
• An incapacitating medical condition preventing timely notice.

EXAMPLES OF GOOD CAUSE INCLUDE:
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23

• Willfully ignoring significant symptoms of injury;
• Acknowledging, but deciding to “work through,” an injury;
• Subjective fear of retaliation for reporting an injury; or
• Merely lacking awareness that an injury was significant.

EXAMPLES OF GOOD CAUSE DO NOT INCLUDE:

Hypothetical
Worker hurts his back at work and did 
not tell the employer about the injury 
for more than 90 days after the 
incident. The worker tried to self-treat 
instead of going to a medical provider 
because he thought it would resolve on 
its own without treatment. It did not 
resolve and more than 90 days from the 
injury, the worker treated and gave 
notice to the employer of the incident.
Is this “good cause” for late notice?

2
4
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Hypothetical
Worker hurts his back at work and did 
not tell the employer about the injury for 
more than 90 days after the incident.  
The worker tried to self-treat it instead of 
going to a medical provider because he 
thought it would resolve on its own 
without treatment. It did not resolve and 
more than 90 days from the injury, the 
worker treated and gave notice to the 
employer of the incident. Is this “good 
cause” for late notice?
What if that worker got a doctor’s note?

2
5

26

Was notice given 
within 90 days?

If so, the claim is 
timely.

If not, has one of the 
three exceptions 

been met?

If not, the claim is 
untimely.

If so, was notice 
given within one 

year?

If so, the claim is 
timely.

If not, the claim is 
untimely.

“TIMING” IT ALL TOGETHER:
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OCCUPATIONAL 
DISEASE

2
7

28

• An occupational disease claim must be filed;
• Within one year from last of four triggers:

• The date the worker first discovered; or
• Should have discovered, the occupational 

disease; or
• The date the worker becomes disabled; 

or
• The date the worker is informed by a 

physician that she is suffering from an 
occupational disease.

THE GENERAL RULE:
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29

• “Because the statute of limitations is an affirmative 
defense, the employer has the burden of persuasion 
on that issue." Gary L. Evans, Dc’d, 60 Van Natta 
3327, 3334 (2008).

THE BURDEN IS ON THE EMPLOYER:

30

• One Year from the latest event, after all triggers have occurred.
• If one of the triggers has not occurred, the one-year period never begins.

THE FOUR TRIGGERS:
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• Discovery occurs, or should have 
occurred, on the date the worker 
becomes aware of a “substantial 
possibility” that each of the elements of 
an occupational disease claim exists.

• Discovery typically occurs on the date a 
physician diagnoses the alleged 
occupational disease.

• Actual discovery is not required; 
constructive discovery is sufficient, but 
“mere suspicion” is insufficient. 

• “Constructive” discovery can never occur 
after actual discovery.

31

THE FIRST AND SECOND 
TRIGGERS: DISCOVERY

32

• “Disability” means inability to work as a result of the claimed disease.
• If a disease requires only medical services, it remains nondisabling. 
• A disease becomes disabling when a physician authorizes temporary 

disability; and
• The worker leaves work.

THE THIRD TRIGGER: DISABILITY
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Hypothetical
Claimant knew that her condition was 
work-related 13 years before filing a 
claim. She had been told by a physician 
that it was work-related 8 years before 
filing a claim. Surgery had been 
recommended for claimant years before 
the claim was filed. However, claimant she 
waited until she could take leave from 
work and tried to control her symptoms 
with medication. Claimant could not get 
time off work and did not undergo 
surgery.
Was the claim time barred?

3
3

34

• Occurs when a physician tells the worker, 
expressly or in substance, that she is 
suffering from an occupational disease.

• During claim processing stage, only a 
physician’s reports or recorded 
statements will contain evidence of being 
informed by a physician.

THE FOURTH TRIGGER: INFORMED BY A PHYSICIAN
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Hypothetical
Claimant did not recall his doctor expressly 
telling him that his hearing loss condition 
was caused by his employment conditions. 
He did acknowledged that the physician told 
him that he had hearing loss “because of the 
noise of what he did.” Claimant’s testimony 
showed that that although the doctor may 
not have implicated this employer 
specifically the doctor expressly implicated 
claimant’s work. Also, claimant understood 
that work noise contributed to his hearing 
loss.
Was the worker “informed” by a physician?

3
5

What Must claimant 
understand?
That his work activity or exposure 
“probably” caused the claimed 
disease.
The employer or insurer must 
affirmatively show that he was told 
further that the disease was caused 
by or arose out of his employment.
It is unclear whether claimant must 
be informed that work activity or 
exposure was the “major cause” of 
the claimed disease.
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37

• Focus timeliness inquiries on if the worker was informed by a physician.
• Discovery often requires a physician’s diagnosis.
• Disability requires a physician’s authorization.
• And only a physician can inform a worker of causation.
• Thus, the fourth trigger will often encompass the other three.

PRO-TIP TIMESAVER:

38

Did the worker know or should know that he suffers from an occupational disease?
If not, the claim is 

timely. If so, was the claim filed within one year of the discovery?
If so, the claim is 

timely. If not, was the worker disabled due to the claimed disease?

If not, the claim is 
timely. If so, was the claim filed withing one year of the disability?

If so, the claim is 
timely. If not, was the worker informed by a physician ?

If not, the claim is 
timely.

If so, was the claim filed within one 
year of being informed?

If so, the claim is 
timely.

If not, the claim is 
untimely.

TIME WAITS FOR NO MAN, EXCEPT INJURED WORKERS:
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Hypothetical
Claimant was disabled as the result of his 
wrist condition. While working for 
Employer A, his doctor told him his wrist 
condition was due to his work activities. 
Two years later, worker files a new OD 
claim against his new employer, Employer 
B.

Is his claim barred against Employer B?

3
9

TIME’S UP!
MDDOUGLA@TRAVELERS.COM

HEUS@HEUSLAW.COM
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Mandatory Abuse Reporting
For Oregon Lawyers

AMBER KINNEY
MULTNOMAH COUNTY DEPUTY DISTRICT ATTORNEY

CHILD ABUSE TEAM

WHY?
Child Abuse Reporting

 THE BATTERED CHILD SYNDROME
 C. H. Kempe, Frederic N. Silverman, Brandt F. Steele, William Droegemuller & 

Henry K. Silver, The Battered Child Syndrome, 181 J Am Med Ass’n (1962)

 “The Battered Child Syndrome is a term used by us to characterize a clinical 
condition in young children who have received serious physical abuse, 
generally from a parent or a foster parent.”

 Oregon’s Child Abuse Reporting Law was enacted in 1963
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LEGISLATIVE PURPOSE

 The Legislative Assembly finds that…to prevent further 
abuse, safeguard and enhance the welfare of the 
abused children, and preserve family life when 
consistent with the protection of the child by stabilizing 
the family and improving parental capacity, it is 
necessary and in the public interest to require 
mandatory reports and investigations of abuse of 
children and to encourage voluntary reports.

ORS 419B.007

SOCIAL CONSEQUENCES
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ACEs Study

 Research study conducted by CDC and Kaiser 
Permanente’s Department of Preventative Medicine in 
San Diego, CA

 17,337 participants: asked about 10 types of childhood 
trauma (1995-1997)

 Explored whether and how ACEs affect adult health 
decades later.

Questionnaire
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ACE Study

 ACEs are common!
 About 2/3 reported at least one 

ACE

 28% reported physical abuse

 21% reported sexual abuse

 ACESs often occur together
 40% reported two or more ACEs

 12.5% experienced four or more

 A person’s ACE score has a strong 
relationship to numerous health, 
social, and behavioral problems 
throughout their lifespan.

Percentage of ACE scores in Oregon
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ACE Study

 A higher ACE score was strongly associated with adulthood high-risk health 
behaviors such as smoking, alcohol and drug use, promiscuity, and severe 
obesity.

 Correlated with ill-health including depression, heart disease, cancer, chronic 
lung disease, and shortened lifespan.

 Compared to an ACE score of zero, having 4 ACEs:
 A seven-fold (700%) increase in alcoholism

 A doubling of risk of being diagnosed with cancer

 A four-fold increase in emphysema

 An ACE score above 6
 A 30-fold (300%) increase in attempted suicide

ACEs Pyramid
Lifetime Impacts
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Behaviors linked to high ACE scores:

 Alcoholism and Alcohol Abuse

 Chronic Obstructive Pulmonary Disease 
(COPD)

 Depression

 Fetal Death

 Health-related Quality of Life

 Illicit Drug Use

 Ischemic Heart Disease (IHD)

 Risk for Intimate Partner Violence

 Multiple Sexual Partners

 Sexually Transmitted Diseases (STDs)

 Smoking

 Suicide Attempts

 Unintended Pregnancies

 Early Initiation of Smoking

 Early Initiation of Sexual Activity

 Adolescent Pregnancy

 Psychotropic Medications Prescribed
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ELDER ABUSE REPORTING

Elder Abuse Reporting: WHY?
Legislative Purpose

The Legislative Assembly finds that for the 
purpose of preventing abuse, safeguarding and 
enhancing the welfare of elderly persons, it is 
necessary and in the public interest to require 
mandatory reports and investigations of allegedly 
abused elderly persons.
ORS 124.055
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Elder Abuse Reporting: WHY?

 Oregon’s demographics are changing rapidly
 Approximately 60,000 Oregonians are turning 65 every 

year
 1980 Median age of Oregon’s population: 30.3
 Today: 36.3
 18.2% of Oregon’s population is 65 or older

Reporting Requirement
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Protected 
Person

Oregon Statutory Abuse Reporters
(summarized and condensed)

 Physicians and Assistants, Dentists, 
Optometrists, Chiropractors

 Nurses, Home Care Workers, 
Pharmacists

 Audiologists and Speech 
Pathologists

 Police Officers, Firefighters, EMTs
 School and College Employees
 Foster Care Providers, CASAs, Child 

Care Providers

 Providers of Child Related Services 
(camps, etc)

 Clergy, Social Workers, 
Psychologists, Counselors

 Physical, Speech and Occupational 
Therapists

 Certain Sports Coaches
 Members of the Legislative 

Assembly
 Attorneys
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ORS 419B.010(1)
Child Abuse

“ANY PUBLIC OR PRIVATE 
OFFICIAL HAVING REASONABLE 
CAUSE TO BELIEVE THAT ANY 
CHILD WITH WHOM THE OFFICIAL 
COMES IN CONTACT HAS 
SUFFERED ABUSE OR THAT ANY 
PERSON WITH WHOM THE 
OFFICIAL COMES IN CONTACT 
HAS ABUSED A CHILD SHALL 
IMMEDIATELY REPORT OR CAUSE 
A REPORT TO BE MADE…”

In 2019:
78% of all child 
abuse reports in 
Oregon came 
from mandatory 
reporters

17%

23%

9%

29%

6%

16%

22%

Police 17% School 23%
Medical 9% Other mandated 28%
Parent/Self 6% Other voluntary 16%

All voluntary 22%



Chapter 2—Presentation Slides: Mandatory Abuse Reporting for Oregon Lawyers

 2–11Workers’ Compensation: Virtual Salishan 2020

Your Duty To Report

 You must report child abuse if you have:
 Contact with a child or an abuser and
 Reasonable cause to believe that
 A protected person
 Has been abused

UNLESS an exception applies

How to Report

 Immediately = without 
delay

 To DHS or law enforcement
 Oral report required
 Give as much information 

as possible
 Explain allegation of abuse

Reporting Hotline

1-855-503-SAFE
or call DHS Branch Offices
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Report Should Include

 Names and addresses
 Nature and Extent of the Abuse
 Explanation given for the abuse
 Cause of abuse and identity of perpetrator

What Happens After Report?

 DHS Investigation

Assessment of Child Safety

Services provided to family

Reunification or Termination 
of Parental Rights

 Law Enforcement 
Investigation

Investigation into criminal 
charges

Prosecution

Services or Prison
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What is Contact?

 A touching or meeting; 
association or relationship

 Need not be linked to abuse BUT 
there must be physical or 
associational contact

 Receiving information in a public 
meeting about someone is not 
sufficient (AG opinion)

 Telephone or email contact?
 Can be before or after the abuse 

or the disclosure

What is 
reasonable 
cause?

 Any reasonable suspicion of abuse 
should be reported

 Reasonable suspicion is more than a 
hunch

 It requires an ability to point to 
articulable facts based on the 
totality of the circumstances

 Your obligation to report does not 
depend upon whether abuse 
actually occurred
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Definition: CHILD ABUSE
ORS 419B.005

 Any assault, any injury not 
caused by accident; any injury 
at variance with the 
explanation given for it.

 Any mental injury caused by 
cruelty

 Rape, sexual abuse, or sexual 
exploitation

 Neglect
 Child selling

 Presence where 
methamphetamines are 
manufactured

 Unlawful exposure to controlled 
substance w/ risk of harm

 Threat of harm
 Reasonable Discipline?  Not 

unless it results in any of the 
above.

PHYSICAL ABUSE

 An injury to a child that is not 
accidental.  Includes bruises, broken 
bones, burns, etc.

 Any injury that is not consistent with 
the explanation given

 Broken Bones
 Suspicious in non-ambulatory infants.  

Suspicious if multiple fractures exist in 
various stages of healing

 Injury to the skull or brain is the 
primary cause of child abuse deaths

 Bruises?
 Bruises on bony surfaces such as knees, 

shins, foreheads, elbows are most likely 
accidental.

 Those occurring on cheeks, buttocks, or 
stomach are more concerning

 Patterned bruising is more suspicious
 Multiple planes of the body is more 

suspicious
 Bruises on non mobile infants are more 

suspicious
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SEXUAL ABUSE

 When a person uses or attempts to 
use a child for sexual gratification

 Incest, rape, sodomy, sexual 
penetration, touching of an intimate 
part, making the child touch their 
intimate part, etc.

 Sex trafficking
 We often see delayed disclosure or 

long-term abuse spanning many 
years of a child’s life

 Symptoms of sexual abuse
 Rarely physical symptoms (STDs, 

pregnancy)
 Socially withdrawn
 Behavioral issues
 Atypical sexual knowledge or behavior
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MENTAL INJURY

 Cruelty that results in observable and substantial 
impairment of child’s mental or psychological ability to 
function

 Examples:
 Cruel Punishments
 Exposing a child to domestic violence
 Shutting a child out of a family
 Disparaging comments

MENTAL INJURY
Exposure to Domestic Violence

“This is mommy’s 
blood.”
-- 4 y/o witness
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NEGLECT

 Failure to provide food, clothing, 
shelter, supervision, or medical care

 Not meeting the basic needs of a 
child

 Frequent accidental injuries
 Exposing a child to illegal activities
 Neglect is the most common form 

of abuse in Oregon

THREAT OF HARM

 Subjecting a child to substantial risk of harm to 
his/her health or welfare

 The child has not yet suffered harm, but there is a 
substantial threat to that child’s safety

EXAMPLES:
 Parent caused severe harm to another child
 Domestic violence in the home, in the presence of 

the child
 Driving intoxicated with a child in the car
 No skill to care for a newborn
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WARNING SIGNS

 Unexplained injury or an injury that 
does not fit with the explanation given

 Injuries in various stages of healing
 Multiple bruises or bruises on soft tissue.  

Any bruises on a baby.
 Child wary of parents or adults 

generally
 Fatigue, listlessness, constant hunger
 Atypical sexual knowledge
 Inappropriately adult of infantile

Of Child Abuse

2019 DHS DATA:
Reported Child Abuse in Oregon

64,305
67,863 69,972

76,668
80,683

84,233
89,451
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2013 2014 2015 2016 2017 2018 2019

Total Child Abuse Reports to Hotline

Series 1

2019
 Reports: 89,451
 Referred for investigation: 46,451
 Findings of abuse: 9,048
 Number of victims: 13,674
 20% initially removed from home
 42% under the age of 6
 23 child fatalities related to 

abuse
 Parent responsible in 19 of 23
 Remaining 4 were caused 

by another relative or 
parent’s live-in significant 
other
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2019: Types of Abuse Reported

Threatened Harm, 40%

Physical Abuse, 10%Sexual Abuse, 7%

Mental Injury, 1%

Threatened Harm

Physical Abuse

Sexual Abuse

Mental Injury

Neglect

Neglect, 42%

2019 Data:
Perpetrators of Founded Child Abuse and Neglect

Familial 93.0%

Mother 37.5%

Father 37.4%

Live-in Companion 9.7%

Relative 7.2%

Foster Parent 1.0%

Guardian 0.3%
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2019 Data: Victims by Age
The youngest are the most vulnerable
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Age of Victim

DEFINITION: Elder Abuse
ORS 124.050(1)

 Financial Exploitation
 Abandonment or Neglect
 Verbal Abuse
 Willful infliction of physical pain or injury
 Any injury not caused by accident, any injury at 

variance with the explanation given for it
 Sexual Abuse
 Seclusion or Restraint
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Where does elder abuse occur?

 66% at home

 34% at a care facility

WARNING SIGNS: Elder Abuse

 Unexplained injury or one that does 
not fit the explanation given for it

 Elder not permitted to speak for 
themselves or without the presence 
of others

 Being extremely withdrawn and non-
communicative or non-responsive.

 Unpaid bills, overdue rent, utility shut-
off notices
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Exceptions to Reporting

EXCEPTION: Certain Client Confidences

 Attorney-Client Privileged under ORS 40.225 
(OEC 503)

 Information communicated during 
representation that is detrimental to client if 
disclosed (reconciles RPC 1.6 duty)
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Lawyer 
Confidences
RPC 1.6
Information relating to the 
representation of a client

Reporting Never Required Reporting Always Required
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Reporting Never Required

May I report?
YES – if:

 Informed Consent
 Implied Authorization
 Client Intends to

Commit Crime
 Prevent Injury or Death

EXAMPLES

 Lawyer representing person charged with child 
abuse who admits past acts.

 Lawyer representing person charged with child 
abuse who expresses intention to “pay back” child 
for speaking with prosecutor.



Chapter 2—Presentation Slides: Mandatory Abuse Reporting for Oregon Lawyers

 2–25Workers’ Compensation: Virtual Salishan 2020

EXAMPLES

 Lawyer representing wife in a divorce is told by wife of 
physical abuse by husband of their child while lawyer meets 
with client in a crowded restaurant.  Lawyer has met the 
husband.

 Lawyer representing court-appointed guardian of elderly 
person suspects guardian is neglecting elderly person 
based upon interaction with protected person.

EXCEPTION: Reasonable Discipline of a Child
ORS 161.205

 Physical Force upon another person is justifiable and 
not criminal if:

 (1)(a) A parent, guardian, or other person entrusted 
with the care and supervision of a minor or an 
incompetent person may use reasonable physical 
force upon such minor or incompetent person when 
and to the extent the person reasonably believes it 
necessary to maintain discipline…
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EXCEPTION: Duplicative Reports
(child abuse only)

 Report is already made
OR

 Proceeding already pending
AND

 Reasonable belief the information is already 
known

EXCEPTION: Spiritual Treatment
(for an elder)

 Voluntary
 Through prayer
 Recognized church
 Duly accredited practitioner
 Reconciles “neglect” as not abuse
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AMBER KINNEY
MULTNOMAH COUNTY DEPUTY DISTRICT ATTORNEY

CHILD ABUSE TEAM

AMBER.KINNEY@MCDA.US
503.888.3874



Chapter 2—Presentation Slides: Mandatory Abuse Reporting for Oregon Lawyers

 2–28Workers’ Compensation: Virtual Salishan 2020



Chapter 3

Depositions and Cross Examination
Thomas D’Amore

D’Amore Law Group
Lake Oswego, Oregon

Contents

Presentation Slides: Depositions and Cross Examination .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–1
Judy Snyder, “Depositions During the Pandemic: Using Technology for Safe and Effective 
Witness Preparation and Examination”  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3–15
Multnomah County Deposition Guidelines .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–19
Sample 30(b)(6) Deposition Notice (Trucking) .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–21
Steven C. Dupré and Sylvia H. Walbolt, Mastering “Zoom Advocacy” (American College of 
Trial Lawyers Task Force on Advocacy in the 21st Century, Version 1 Published June 1,  
2020) .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–23
Remote Video Depositions and Examinations for Discovery: Interim Guidelines (American 
College of Trial Lawyers Task Force on Advocacy in the 21st Century, June 1, 2020)  . . . . . . 3–39



Chapter 3—Depositions and Cross Examination

 3–iiWorkers’ Compensation: Virtual Salishan 2020



Chapter 3—Depositions and Cross Examination

 3–1Workers’ Compensation: Virtual Salishan 2020

Depositions and 
Cross Examination

Oregon State Bar Workers’ Compensation Virtual CLE

October 30, 2020
D’Amore Law Group
4230 Galewood Street, Suite 200
Lake Oswego (Portland), OR 97035
Tom@DAmoreLaw.com
www.DAmoreLaw.com
(503) 222-6333

Know The Deposition Basics

Plaintiff Lawyer 
Perspective 

Defense Lawyer 
Perspective

Elements are 
the same}
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The Goals for Deposition and Cross Examination

For Evidence at Trial
For Cross-Examination 
Obtain Admissions

Confirm Information
Solidify Witness’s 
Account
Discover Information

The Goals for Deposition and Cross Examination
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What is Most Important?

Prepare!
Prepare!
Prepare!

Preparing for Deposition and Cross Examination

Early on:
Focus Groups
Case Themes
Research Witnesses
Identify Key Documents 
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Preparing for Deposition and Cross Examination

More Prep:
Create an Outline
Prepare Exhibits 
Logistics

Crossover-Depositions and Cross Examinations

Similarities
Differences 
Deposition-Multiple 
Questions
Trials- Single Question
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Deposition Techniques

The Goal of the Mousetrap Technique

Witness Commits
Slippery Slope
Admission 
Negligent and Reckless
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How to Use the “Mousetrap” Technique

Questioning Techniques to Spring the Mousetrap

Establish the Rule
Do You Rely on Others to 
Follow the Rule?
Why do You Rely on Others 
to Follow the Rule?
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Implementing the Mousetrap Technique 

Is it Careless Not to 
Follow the Rule?
Is it Negligent Not to 
Follow the Rule?
Is it Reckless Not to 
Follow the Rule?

Implementing the Funnel Technique

Open-ended Questions

Ask the Question/Get Answers
What else?/Get Answers
Anything else?/Get Answers
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Restating and Summarizing
Get More Answers

Restate and Summarize
Witness says “Nothing Else”

Implementing the Funnel Technique

How to Question Difficult Witness
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The Argumentative Witness

Techniques to Use:
Leading Questions
One Fact per Question

Phrases to Employ:
“So the answer is…”
“Are you testifying that you did…”

The Evasive Witness

Techniques to Use:
Repeat the Question
Use the funnel approach

Phrases to Employ:
“I don’t think you answered my question.”
“Thanks, but I didn’t ask you ___, I asked you ___.”
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The Escape Hatch Witness

Techniques to Use:
Fully exhaust Answer
Restate and summarize

Phrases to Employ:
“Is that all?”
“Anything else?”

The Rabbit Hole Witness

Techniques to Use:
Stick to the original question
Later, Exhaust each rabbit hole

“And relating that back to this case…”
“Would you agree that generally…”

Phrases to Employ: 
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The Unsure Witness

Techniques to Use:
Tether the Witness  to the Notice
Pin the Witness Down to a Conclusion

Phrases to Employ:
“If you were provided facts about ____ would that 

make a difference?”
“Are there any documents that if you reviewed would 

change your view on ____?”

Person Most Knowledgeable 
FRCP 30(b)(6) & ORCP 39(C)(6)
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Person Most Knowledgeable

Deposition Notice and Subpoena
Topics
Designation of Deponents
Duty of Organization

Cross Examination

Make the Other Side’s Witnesses Your Best Witnesses

Preparation is Key

Use Leading Questions

Continue to Develop Your Trial Themes
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Establish Rules

Just like in deposition, 
use certain witnesses 
to establish rules

Example: 
Doctors, nurses, truck drivers

Virtual Depositions are Mandatory

Practice
Tech/Host
Know the Technology
Test your Connections
Screen Sharing
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Chat Feature
Recording
Practice 
Video Record all Depositions

Virtual Depositions are Mandatory

Questions?

Tom D’Amore
D’Amore Law Group
4230 Galewood Street
Lake Oswego (Portland), OR 97035
Tom@DAmoreLaw.com
www.DAmoreLaw.com
(503) 222-6333
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      OSB Business Litigation Section      
               October 21, 2020 
 

Depositions During The Pandemic: Using Technology for  
Safe and Effective Witness Preparation and Examination 
 
         By 
             Judy Snyder 

    
 
Why Bother with Remote Depositions 
 
Despite the disruption in our practices and trials resulting from the pandemic, we have an obligation to 
our clients and the courts to complete our preparation for cases in a timely  manner.   As we have no 
assurance that the pandemic will permit us to safely resume in-person depositions in the foreseeable 
future, we are fortunate that technology has advanced to the point that we can effectively gather 
information by the use of remote depositions.  
 
Techniques to Prepare Witnesses Unique to Remote Depositions. 
 
Remote depositions may be a new technique, but the rules for preparation are not – there just are more 
details to consider.  Attorneys and witnesses should continue to meet early to discuss the substance and 
scope of the witness testimony and to engage in practice question and answer exercises.  In addition, 
such preparation should occur remotely, using the same platform as will be used in the depositions. 
Why? 
 

 Familiarize the witness with the technology.  Confirm that the witness has downloaded the 
program and has the proper equipment available: 

o A computer with a microphone and camera; 
o Adequate bandwidth so the deposition will transmit smoothly and without freezing or 

breaking-up; and 
o The ability to turn on or off his camera, microphone, and to access the other functions 

of the system like the use of the break-out function.  Consider the possibility that a 
witness’s disability may require additional planning. 

 
 Examine the environment in which the witness will be appearing:  

o check the background of the room selected by the witness – is it free of visual 
distractions?  

o is it in an area in which the witness will have privacy from family members?  
o are there any distracting ambient sounds like a city bus rumbling by?   
o how is the lighting – on the face of the witness, not backlit?   
o are there any distractions for the witness when he is looking at the screen? 
o can you get the witness to agree to turn off all emails, text messages and other 

electronic communication devices? 
 

 Is the camera set to enable the witness to make direct eye contact with the camera, and with 
the witness appearing from mid-chest up and occupying most of the screen?  
 



Chapter 3—Depositions and Cross Examination

 3–16Workers’ Compensation: Virtual Salishan 2020

 Familiarize the witness with the unique aspects of examination, objections and recording of the 
testimony; 

 
 Enable the witness to become comfortable with electronic exhibits; 

 
 Familiarize the witness with the use of the break-out room; 

 
 Remind the witness about the importance of muting the microphone and disabling the camera 

during deposition breaks;  
 

 Practice looking directly at the camera during the deposition; 
 

 Encourage the witness to “pin” the speaker to their screen or to use the active speaker mode so 
they are looking directly at the examiner, rather than by gallery view. 

 
 
Confirm With Opposing Counsel What Platform Will be Used. 
 
Do you have access to the technology to access the deposition platform?   There are more options then 
Zoom and some are less user friendly. 
 
 
Establish Guidelines With Opposing Counsel. 
 
Is there an agreement that the court reporter may remotely administer the oath to the witness? 
Because the court reporter will not be in the same room with the witness, arrange for a stipulation with 
opposing counsel that the oath may be given remotely.   Some jurisdiction require the court reporter to 
be physically in the presence of the witness.  Many states have adopted emergency statutes or orders to 
permit depositions to commence with the witness sworn by a remote court reporter; i.e. Washington 
and California.  Even before the pandemic, some states had passed legislation permanently allowing 
remote notaries for depositions.  
 
Will the deposition be video recorded?  Who will produce the official video?  Who will retain the 
“original” deposition exhibits? 
 
Does the court reporter have access to the exhibits from other depositions conducted in the case?   Will 
everyone agree to use the same exhibits? 
 
 
Methods to Prevent Interference with the Witness During the Deposition. 
 
Are you concerned about witness coaching during the deposition?  Although you will not be physically 
present to observe witnesses and their counsel, witness coaching is universally prohibited.  The mere 
fact that the deposition is taking place in a virtual setting does not change the prohibition against 
witness coaching during testimony.  Therefore, be alert for any evidence that the witness is checking for 
or receiving messages during a deposition.    
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Most videoconferencing technology platforms have a chat function.  Ask the court reporter or video 
manager to access the platform to ensure that the chat function is disabled.   
 
At the commencement of the deposition, confirm the witnesses is not in an environment in which he 
may be coached by asking these questions after the witness has been placed under oath: 
 

 Where are you today? 
 

 Who else is in the room with you? 
 

 Why is that person in the room with you? 
 

 Is anyone else within hearing range of these proceedings? 
 

 Can you shut the door? Move to a more private location? 
 

 Where is your attorney in relation to the room in which you are located? 
 

 Do you have your cell phone with you?  A tablet or second computer?  If so, will you 
now shut them off? 

 
 Will you inform me if anyone tries to communicate with you during this deposition? 

 
 
Methods to Utilize Exhibits at Deposition. 
 
There is no credible evidence that there is only one right way to present exhibits or only one proper time 
to reveal your exhibits to opposing counsel. 
 

 Do you produce them in advance already marked with an exhibit number to opposing 
counsel and the court reporter? 

 
 Do you send them to the court reporter but not to opposing counsel? 

 
 Do you provide them in advance, but keep them stored in a password protected folder? 

 
 Do you show them to the witness at the time of the deposition through a split screen 

function? 
 

 Have you marked impeachment exhibits so you can use them if appropriate? 
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MULTNOMAH COUNTY DEPOSITION GUIDELINES
Presented by the Multnomah Bar Association Court Liaison Committee.

The attorneys and judges of Multnomah County have asked for clarification of local deposition practice.
These guidelines are the result of a collaboration between the bench and bar, and are designed to 
provide uniformity and thereby reduce disputes during discovery depositions. No attempt is made to cover 
every potential area of dispute; instead, the intent is to cover the majority of avoidable problems arising
during discovery depositions.

SCOPE OF DEPOSITION. ORCP 36B(1) provides that any matter not privileged may be inquired into 
during deposition if reasonably calculated to lead to admissible evidence. If unreasonable or bad faith 
deposition techniques are being used, the deposition may be suspended briefly, and a motion to limit 
pursuant to ORCP 39E may be made and heard by an available judge.

OBJECTIONS. ORCP 39D(3) creates a mechanism so that the attorney whose question is objected to 
may accept the objection as an invitation to correct an alleged defect in the question; rejection of the 
invitation may result in exclusion of the question and answer at trial. Attorneys should not state anything 
more than the legal grounds for the objection to preserve the record, and objection should be made 
without comment to avoid contamination of the answers of the witness. Argument in response to the 
objection is neither necessary nor desirable.

INSTRUCTIONS NOT TO ANSWER. The only basis for an instruction not to answer a question
reasonably calculated to lead to the discovery of admissible evidence is in response to an attempt by the 
attorney taking the deposition to inquire into an area of privacy right, privilege, an area protected by the 
constitution, statute, work product, or questioning amounting to harassment of the witness. Any other 
objection to inquiry, such as lack of foundation, competence, asked and answered, etc., can be preserved
with recitation of a brief objection. 

DEPOSITION DISPUTES. If the parties have a problem which may be solved by assistance from the 
court, they should briefly suspend the deposition and contact the presiding court for hearing on the record
by phone or at the courthouse. Presiding court will provide names of judges and will give preference to 
judges who have previously heard matters in the case or judges on the Multnomah County Motion Panel. 

PENDING QUESTIONS. If a break in questioning is requested, it shall be allowed so long as a question
is not pending. If a question is pending, it shall be answered before a break is taken, unless the question
involves a matter of privacy right, privilege or an area protected by the constitution, statute or work
product.

PERSONS PRESENT. Any party may attend a deposition. Non-party witnesses are excluded at the 
request of any party. Parties and non-witness may be excluded by the court upon hearing, or if they 
disrupt the proceedings.

Approved, MBA Board of Directors, September 1992
Revised December 1992
Reviewed and reapproved, MBA Board of Directors, March 7, 2012
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Trucking  

30(b)(6) Deposition Notice 

IN THE CIRCUIT COURT FOR [COUNTY], [STATE] 

[PLAINTIFF’S NAME], Survivor of her husband, [DECEASED’S NAME], deceased. Plaintiff, 

vs. [DEFENDANT COMPANY] a [STATE] corporation, Defendant. 

Docket No. [nn-nnnn] 

Plaintiff’s Notice of Deposition  

Please take notice that pursuant to Rule 30.02(6) of the [STATE] Rules of Civil 

Procedure, the deposition of [DEFENDANT NAME] Corporation (hereinafter referred to as 

“[Shortened Name]”) will be taken upon oral examination before a Notary Public or other officer 

authorized by law to take depositions and will be recorded by videotape pursuant to Rule 

30.02(4) of the [STATE] Rules of Civil Procedure at [ADDRESS] on [DATE], at [TIME], 

[ZONE] and shall continue from day to day thereafter until completed. 

Pursuant to Rule 30.02(6) of the [STATE] Rules of Civil Procedure, [DEFENDANT 

COMPANY] is required to designate and fully prepare one or more officers, directors, managing 

agents, or other persons with the most knowledge concerning the following designated matters 

and as to such information that is known or reasonably available to the organization about the 

following:  

The person(s) most knowledgeable about the hiring and screening of drivers. 

The person(s) most knowledgeable about on the road safety, accident prevention, and 

accident reporting. 
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The person(s) most knowledgeable about driver supervision. 

The person(s) most knowledgeable about the review and/or inspection of driver logs. 

It is the intention of plaintiff to use the videotape of these depositions at trial. 

Respectfully submitted, 

[PLAINTIFF’S ATTORNEY] 

[STREET ADDRESS] 

Attorneys for Plaintiff 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was mailed to the following person: 

[DEFENDANT’S COUNSEL] 

[STREET ADDRESS] 

On this [DATE] day of [MONTH], [YEAR]. 

[PLAINTIFF’S ATTORNEY] 
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Mastering “Zoom Advocacy” 
This document was created by Steven C. Dupré and Sylvia H. Walbolt of 
Carlton Fields, P.A.  The Task Force endorses its use, and commends the 

authors for their excellent work product and for sharing it with the College.

I  G  

This document was developed in response to the COVID-19 pandemic. It is  meant to contribute to the ulti-
mate development of “best practices” as courts and advocates adapt in an effort to ensure that Justice in 
the courtrooms of our two countries does not become a victim of the current economic and health crisis.  
Readers are (a) encouraged to provide feedback about their experiences with these and other ideas for 
addressing the issues identified in the Interim Guideline; and (b) continue to visit the College website to see 
the latest version of the document.  Please email comments, orders, rules, etc. on this topic to 
advocacy@actl.com. 

Task Force on Advocacy in the 21st Century 
Version 1 Published June 1, 2020 

www.actl.com 
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The American College of Trial Lawyers is an invitation only fellowship of 
exceptional trial lawyers of diverse backgrounds from the United States 

and Canada.  The College thoroughly investigates each nominee for admis-
sion and selects only those who have demonstrated the very highest stand-
ards of trial advocacy, ethical conduct, integrity, professionalism and collegi-
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Mastering “Zoom Advocacy”1

Advocacy through a video conference differs –
sometimes materially – from in-person advocacy

By:   Steven C. Dupré
Sylvia H. Walbolt
Carlton Fields, P.A.
May 24, 2020

1 The American College of Trial Lawyers does not endorse any remote video application.  While this paper was 
written with specific reference to the "Zoom" application, other remote video applications have similar features. 
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1. Hands-On Learning. 

(a) You must personally become skilled in the basics of 
videoconferencing, start to finish. 

(b) You must personally practice the techniques you learn before 
participating in a remote hearing via video conferencing technology – 
do not count on others to help. 

(c) Like any “App,” play with it and explore all of its features. 

(d) Rehearsal opportunities: 

(i) Every phone call you have provides a chance to rehearse the 
remote video conferencing skills you will need in an adversarial 
hearing. 

(ii) Consider using your remote video conference application to 
discuss a case with your colleagues and/or your client. 

(iii) It’s better to experience and learn how to solve the inevitable 
glitches with a friendly audience before you appear remotely in 
front of a judge. 

(iv) Assume the technology may fail and be ready with alternatives. 

2. Home Technology. 

(a) Hardwire your computer to the internet if you can. 

(b) Know where in your house you can find the most reliable internet 
connectivity and speed. 

(c) Wireless - Position your computer or tablet as close as you can to your 
wireless router (which broadcasts your WIFI signal). 

Tip:  If your home computer or internet services are outdated, upgrade 
them, or conduct your hearings from your law office (if open, of 
course). 

(d) Use the best microphone you can – hard wired to the computer is 
probably best.  Fully charged Bluetooth headsets work too. 



Chapter 3—Depositions and Cross Examination

 3–28Workers’ Compensation: Virtual Salishan 2020

2 
 

(e) To reduce the risk of a power outage knocking you offline suddenly, 
consider getting an uninterrupted power supply (UPS).  It is basically 
a very large rechargeable battery that your devices can plug into, and 
automatically provides power in the event of an outage. If you are 
going to use one, any device that plugs into a wall outlet needs to be 
plugged into the UPS to keep you online (including the modem, 
router, and computer). 

3. Setup for a video conference. 

(a) Coordinate the use of a court reporter for a remote video hearing: 

(i) Check with the court’s judicial assistant and find out the 
Court’s preferences 

(ii) Some Court’s may have the court reporter appear in chambers 
or the courtroom, with appropriate attention to social distancing 

(iii) Others may have the court reporter as another remote 
participant. 

(b) Camera-Video: 

(i) Verify your computer has a working camera or buy a web cam 
you can mount on or just behind and above the screen of your 
computer.  

(ii) Two basic views are available – “Gallery” and “Speaker.” 

(1) The Gallery view will have the speaker highlighted with 
a box around the screen from which the audio is being 
transmitted. 

(2) The Speaker view will have the Speaker essentially take 
over the screen (except when a screen – e.g., a Power 
Point; PDF; etc. – is being shared). 

(3) You can toggle between these views. 

(iii) Consider putting the camera at or just below your eye level.  
That will give the appearance that you are talking directly to the 
judge.  When arguing over video, look straight at your 
computer’s camera so the judge sees you looking in her eyes. 
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Tip: If your application has a “Gallery” view where all 
participants are visible at once, re-size your window so the 
participants are stacked vertically (may not be possible if you 
have lots of participants) and center the window under your 
camera – if you look at them in the center of your screen under 
the camera.  , the judge and others will feel you are looking 
directly at them. 

(iv) Be deliberate in how you display yourself on camera.  Sitting 
usually is better than standing.  The further you are sitting from 
the camera, the more the judge will be drawn to your body 
movements. 

(v) Consider framing your image from just below the shoulders to 
the top of the head (a “medium close up”).  That said, if you 
speak with your “hands” so to speak, you will want a frame that 
displays enough of your torso that your hands are visible. 

(vi) You don’t want the camera below you, looking at your chin or 
up your nose. 

(c) Virtual backgrounds: 

(i) Zoom and some other video conferencing programs permit the 
use of your own virtual backgrounds. 

(ii) If you have the option to and need to use your own virtual 
background (e.g., to conceal distracting location-based 
backgrounds): 

(1) Any photo can be turned into a virtual background. 

(2) Don’t use one that itself creates a distraction; make sure 
it looks okay even when making hand movements. 

(3) Test out how the background looks and use your 
common sense to gauge how the judge may react to it. 

(iii) Sometimes virtual backgrounds fail and people can see behind 
you without you knowing it – so make sure that what is behind 
you is appropriate. 
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(iv) To improve virtual background stability, buy a “green screen” 
to put up behind you if your application supports a green screen 
feature. 

(d) Lighting: 

(i) Take it seriously.  The best lighting does not get noticed – i.e., 
it does not distract the viewer from focusing on you as the 
advocate.  Have a source of light in front of your computer 
screen.  Make sure your face is well “lit” - enough to be clearly 
visible against whatever background you may have. 

(ii) Indirect natural lighting from the outside (e.g. through a 
window) coming from in front of you works well.  Don’t 
position yourself with a bright window or light behind you 
(close the blinds or reposition your set up).  

(iii) Keep the light source in front of your face.  If the light is behind 
you, your face will be in shadow.  If you are front lit by a 
spotlight, learn how to look at the camera without squinting. 

Tips: 

 A quick internet search will let you find lighting 
solutions designed specifically for computer video 
conferences.  A ring light works well. 

 A portable desk lamp that can be positioned in front of 
you will also work, although the lighting may appear a 
bit harsh. 

(iv) Set your camera angle so you don’t pick up bright overhead 
lights on the screen.   

(v) Practice different options before you ever get to a hearing.   

(e) Audio: 

(i) When you first begin to enter a remote hearing, you may be 
given the option of doing a sound check – take advantage of it 
and make sure the audio levels on both your speakers and your 
microphone are acceptable. 
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(ii) If you do this test, however, remember you still need to click 
the button for joining the meeting (audio and/or video).  

(iii) At the start of a remote hearing – 

(1) Say something to make sure you are being heard. 

(2) Make sure you can hear the judge and others. 

(iv) Figure out how to quickly mute and unmute your audio. 

(v) Whenever you are unmuted, recognize that: 

(1) Every noise you make can be heard, including coughs, 
heaving breathing, and other noises. 

(2) Typing on a keyboard can be heard. 

(3) Shuffling papers can be heard. 

(4) Chewing things and drinking water can be heard. 

Tip:  Consider laying a towel down on your desk so that 
it muffles paper shuffling and other noises. 

(vi) Beware echoes and feedback and address those issues if 
possible before the hearing begins: 

(1) Some people join video conferences using their 
telephones instead of their computer. 

(2) But if sound also is coming from their computers, it may 
be picked up and fed back to the participants through 
their phone connection. 

(3) Solutions will vary, but those connected by phone to the 
audio should mute their computer audio.   

(4) Practice eliminating echo/feedback (or tactfully urge 
others on the call to take steps to eliminate).  

(vii) Anticipate “frozen” or garbled audio (and/or video) and have a 
plan for tactfully asking that something be repeated – if you are 
on mute, remember to unmute before you ask to do this. 
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(viii) If you want to make your presentation standing up (like you 
would in court): 

(1) Make sure your microphone stands up with you. 

(2) You may want to buy a lavalier microphone set up so that 
you can use a lavalier mic; use a headset 
microphone/earphone (Airpods so long as fully charged) 
can also work, but test it out with a colleague to make 
sure the sound you are transmitting is not muffled. 

(3) Otherwise, you may be moving too far to be heard clearly 
on the microphone that you are using. 

(4) As you move around, your head may get cut off. 

(ix) Learn how to tactfully interrupt a speaker but only when 
absolutely necessary: 

(1) Objections if the video conference involves testimony, or  

(2) Inability to hear a speaker or other technical problems 
precluding you from effectively participating. 

(f) Screen Sharing and Hearing Books: 

(i) When you first enter a remote hearing where you plan to 
present evidence or demonstratives via Share Screen or other 
like feature, click the “Share Screen” or other applicable button 
to see if the App will allow you to do so.  If it does, then you 
are set and can wait until it is your turn to argue. 

(ii) If you get a message that says something like “the host has 
blocked you from sharing the screen,” you will need to ask the 
Court for permission to do so.   

(1) Most judges and their assistants likely will be able to 
provide that authorization with a few keystrokes. 

(2) But if the judge is perplexed, you can instruct him how to 
do so by saying: 
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a. With the Zoom App, click the up arrow next to the 
Share Screen button. 

b. Click - allow multiple participants to share. 

(3) Then test your ability to Share Screen again to make sure 
it worked. 

(g) Have a lower tech back-up plan, if the Court allows this: 

(i) Send a hard copy (old-fashioned) hearing notebook (and if so, 
where to send it – i.e., chambers, home or elsewhere), and/or 

(ii) To upload or otherwise deliver (e.g. on a flash drive), PDF 
copies of demonstratives or your hearing notebook. 

Tip:  all technology can fail when you need it most.  Hard copy 
backups should be provided, if allowed, just in case. 

Tip:  many judges are no longer accepting paper submissions – 
check each judge’s preferences and follow those.   

4. “Share Screen” Feature. 

(a) Click “Share Screen” and then select from the screens that are 
displayed the one you want to share, and then click “Share” again. 

(b) Have the demonstrative you want to use open in a window and ready 
to be shared. 

Tip:  PowerPoint slides work well as shared screens, but you should 
consider starting the slide show in the background before you share it, 
so that you can share the already running slide show when prompted 
to click which screen you want to share. 
Warning:  practice moving in and out of a Power Point slide show; in 
particular, make sure you know exactly which screen the slide show 
will display on and share only that screen.   

(c) Remember to exit the Share Screen once you are finished with the 
demonstration. 

(d) Some considerations when weighing whether to use the Share Screen 
feature: 
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(i) When you share the screen, the video images of all people will 
be reduced substantially and put off to the side. 

(ii) The focus of the video is now your screen. 

(iii) The judge will now likely only be watching the screen, not your 
face. 

(iv) Your demonstratives need to be persuasive enough to warrant 
this disruption on the video feed of your image and argument. 

5. Advocacy In Remote Proceedings. 

(a) Recognize that you are going to be advocating over a computer 
screen, for which television is the closest functional equivalent.  
Practice is necessary. 

(b) Learn how to project the type of image that broadcasters and credible 
TV personalities project, much of which means minimizing on screen 
distractions – i.e., anything on screen or in the audio that distracts the 
audience from staying focused on your advocacy. 

(c) Argue to the camera so the judge (or a witness) will feel you looking 
right into her eyes. 

(d) Consider presenting your virtual argument to a virtual panel of the 
same number of judges who will be hearing your argument.  This will 
help you adjust to interrogations and crosstalk.  It also will help you 
get in the habit of pausing and talking slowly. 

(e) Do not let your desire to ply your new-found skill at using technology 
while you are advocating your position get in the way of your 
advocacy.   

(i) Don’t let your ability to show documents on and “off-screen” 
screen keep you from listening to what the Court or your 
opposing counsel or witness is saying.  It is easy to become 
distracted by the documents you are pulling up and missing 
important points that need to be addressed by you in turn. 

(ii) Just as you would in open court or in an in-person deposition, 
listen and watch for opportunities to pivot from your pre-
prepared presentation so that you can respond to what you 
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observe and hear, even if it means jettisoning demonstratives 
you had rehearsed sharing with the technology. 

(iii) If opposing counsel makes a point to which you want to 
respond, or if the judge has posed a question (either to you or 
your adversary) that provides an opportunity to make a point 
that does not particularly fit in anywhere in what you rehearsed 
or doesn’t fit into your screen sharing plan: 

(1) Stop the screen share.   

(2) Pause.   

(3) Look the court square in the “camera’s” eye, and make 
your point in the most impactful manner as is appropriate 
under the circumstances 

6. Hearing Etiquette. 

(a) Controlled Privacy – treat the room you are in as if it were part of the 
live courtroom and control access to the room so that: 

(i) Your significant other doesn’t wander in and ask you questions 
mid-hearing. 

(ii) Your children and pets are excluded from the room. 

(iii) Colleagues who are not speaking in the hearing and are logging 
in separately could have just audio to minimize possible 
distractions. 

(iv) Place a sign on the door that says “Video Hearing in progress.  
Do Not Disturb.” 

(b) If possible “arrive” early to the remote hearing, to check your lighting, 
sound, background and camera framing.  Consider having both the 
audio and video toggled on so both automatically start as soon as the 
judge opens the hearing.   

(c) Silence your cell phone – unless of course that is how you are 
connected to the audio; silence your computer notifications; put your 
office phone on DND. 
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(d) Stay on mute whenever possible – to eliminate unintended and 
sometimes noisy interruptions. 

(e) Speak directly into your microphone – 

(i) Do not shout at a speaker phone 

(ii) Consider using an external microphone connected to your 
computer 

(iii) Do not be too far away from the microphone. 

(f) Watch the volume level rise and fall on the image of a microphone in 
the lower left hand corner to make sure you’re not too loud or too soft 
– learn where the physical volume controls are on your computer and 
also where, inside the application, you can find audio volume 
controls. 

(g) Wait at least an extra beat in between your points to make sure you do 
not interrupt a judge trying to get in a question.  You may want to 
specifically ask if the court has any questions for you before you 
move on to another point. 

(h) If the judge’s question was “talking over” you, you may have missed 
the first part of it.  Do not hesitate to repeat the question you believe 
the judge asked and wait a bit for the judge to give any clarification.  

(i) Be sure to be very specific in identifying any exhibits or 
demonstrative aids you are referencing. 

(j) Remember to speak slowly. 

(k) Remember you are “closer” to the judge than usual – connect with the 
judge – look her in the eyes by arguing directly at your camera and 
avoid distracting movements, including eye movements visible to the 
judge, if you “read” instead of “make” your argument.  Consider 
using your application’s Pin Video in Speaker mode (not Gallery 
mode) feature to make the judge the dominant image center screen, 
even though you are talking. 

Tip for looking the judge(s) in the eyes:  If you position the view of 
the judge immediately below the camera you are arguing to, you can 
probably get away with looking directly at the judge’s image and have 



Chapter 3—Depositions and Cross Examination

 3–37Workers’ Compensation: Virtual Salishan 2020

11 
 

it appear as though you are looking at the camera.  Don’t position the 
judge on a second screen away from the one with the camera. 

(l) Master muting and unmuting - Know when and how to put yourself 
on and off “mute” and stay on mute when others are talking, to avoid 
having unwanted sound come from your computer or workspace.  
Have your mouse positioned to click “unmute” when necessary. 

(m) Minimize your movement and facial expressions when not talking – 
remember you are right in front of the screen (not way back at counsel 
table) and the judge can see your every grimace or head shake. 

(n) Be sure you can reach your opposing counsel in case you have a 
connection problem. 

(o) If you wear glasses, be aware there may be reflections off of them.  To 
avoid that:  

1. Adjust your head angle by dropping your chin or turning 
slightly. 

2. Slightly lift end of earpiece. 
3. Shift your lighting source.  If possible, raising lighting source 

will help. 
(p) Make sure your name is correctly spelled on the screen.   

(q) Consider moving your chair back a little when you are not speaking 
and then moving it a bit forward when you are speaking.  But 
remember you are always “on” and everything you do on screen can 
be seen, including taking notes, drinking a soda, etc.  Do not make 
distracting movements or facial expressions while the other lawyer is 
arguing.  Do not swivel your chair around or rock back and forth.   

(r) If someone is observing the argument or hearing off screen, don’t let 
her inadvertently move on screen or talk to you during the hearing. 

(s) Dress as you would pre-remote work.  Usually a dark-colored suit or 
outfit works best on camera, but black jackets can make you look 
tired, Pinstriped or checkered shirts/blouses get very bust on camera.  
Don’t use a busy tie.  Be aware of the effect it will have on the judge 
and his focus on you.   Also be aware that you do not want the color 
of your clothes to match the color of the virtual background.   
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(t) To appear to be speaking “extemporaneously” without looking down 
at your notes, consider having another screen above your computer 
screen with your “cheat sheet.” 

7. Client and Witness Training.  

(b) Your clients and witnesses have not spent the last 8 weeks trying to 
figure out the nuances of remote proceedings. 

(c) Help them get comfortable with what will transpire. 

(d) They are subject to all the same rules that the other participants are, so 
train them in those rules.  

* * * * 

This document should be considered an evolutionary document - a starting point 
for adapting your advocacy skills to this new forum while simultaneously using 
Zoom or other remote proceeding video conferencing tools. With every new 
hearing and trial, lawyers are learning lessons on what to do and not to do. Judges 
are learning the technology at the same time as others and are likely to be forgiving 
of glitches encountered along the way - at least in the early stages. Please feel free 
to share any lessons you learn long the way that may not be addressed in this 
document. 
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the latest version of the document.  Please email comments, orders, rules, etc. on this topic to 
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Interim Guidelines on Remote Video Depositions and Examinations for Discovery 1

The American College of Trial Lawyers recognizes the impact COVID-19 is having on the 
ability of the judges and lawyers to do the important tasks of the discovery process that aid in the 
resolution of civil disputes.  Many jurisdictions are using or considering the use of remote video 
to conduct hearings on motions and for nonjury trials.  The use of remote video to take depositions
and conduct examinations is also underway. 

In cases pending in federal courts of the United States, remote depositions utilizing remote 
video may well be permitted: 

FRCP 30(b) (4) …“By Remote Means. The parties may stipulate—or the court may on 
motion order—that a deposition be taken by telephone or other remote means. For the 
purpose of this rule…, the deposition takes place where the deponent answers the 
questions.” 

State and province rules vary, and thus stipulations or agreements by counsel or court 
orders may be necessary to conduct a deposition or examination using remote video technology 
while assuring compliance with applicable rules, e. g. administering the oath remotely.  To the 
extent that existing rules do not permit remote video depositions, the College expects that the 
COVID-19 experience will cause states and provinces to review their rules of procedure and 
consider amendments to address when depositions by remote video are permitted. 

For purposes of this document, the term “remote video deposition/examination” assumes 
that the witness, examining lawyer(s), witness’ lawyer (if any), and court reporter are each in 
separate locations.  There may be others (associates, paralegals, technicians, experts, etc.) in the 
same location as an examining lawyer or court reporter but it is assumed that the witness will be 
in a room alone.  

The ACTL Task Force on Advocacy in the 21st Century has gathered policies, procedures,
orders, and other input from lawyers in the United States and Canada in an effort to assemble the 
wisdom and experience of others on the use of taking depositions and examinations via remote
video. This Interim Guideline endeavors to focus the attention of the Bench and Bar on issues that 
must be considered in conducting depositions and examinations by remote video.  Not all of these 
issues are applicable to every deposition or examination in which remote video is used, but it is 
suggested that each of them bears consideration in an effort to reduce the chance of confusion,
intra-deposition/examination disputes and the need for court intervention during a 

1  This document was developed in response to the COVID-19 pandemic. It is  meant to contribute to the ultimate 
development of “best practices” as courts and advocates adapt in an effort to ensure that Justice in the courtrooms of 
our two countries does not become a victim of the current economic and health crisis.  Readers are (a) encouraged to 
provide feedback about their experiences with these and other ideas for addressing the issues identified in the 
Interim Guideline; and (b) continue to visit the College website to see the latest version of the document.  Please 
email comments, orders, rules, etc. on this topic to advocacy@actl.com.
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deposition/examination, and to increase the likelihood that the deposition/examination will be fair 
to all parties and their counsel.

Deposition/examination rules and traditions vary among jurisdictions, but most lawyers 
and all judges agree that the orderly, efficient progression of discovery in general and 
deposition/examination-taking in particular works best when counsel work together in good faith 
to develop a discovery plan appropriate for the case.   Nothing in this document suggests that any 
other course of action is preferable, much less desirable.  Instead, this document sets forth issues 
for the lawyers to discuss and agree among themselves on how to conduct 
depositions/examinations by remote video and, if they cannot, to guide the court on how to address 
the issues raised by use of remote video. 

1. A plan or written understanding should be reached to address how remote video
depositions/examinations will be conducted. Some jurisdictions will develop, via
administrative court order or local rule, a standing plan for depositions/examinations using
remote video.  Some lawyers will not have the benefit of such a plan and will have to
develop an understanding with other counsel on the matter on a case-by-case basis,
preferably confirmed in a writing.

2. Planning for a remote video deposition/examination should include discussion of (a)
the video platform that will be used and (b) who will be responsible for managing the
video platform during the deposition/examination and his or her duties.

There are a multitude of video platforms available, some of which are used in
circumstances other than depositions/examinations (e.g. Zoom) and others designed for
depositions/examinations which are used primarily by court reporters.

Typically, the court reporting vendor will have a technician (the “Video Manager”) control
the platform during the deposition/examination. The Video Manager will (a) open the
platform for an equipment check fifteen minutes before the deposition/examination is
scheduled to begin; (b) work with the parties and counsel to identify and correct any video
or audio issues before  the deposition/examination; (c) monitor the deposition/examination
in real-time for video or audio issues; (d) monitor the recording of the video and audio,
going on and off the record as appropriate; (e ) promptly bring to the attention of the
participants any connectivity issues between the platform and any participate; (f) assist any
examining or other party or the witness with video, audio, or and screen sharing issues that
arise during the deposition/examination; and (f) coordinate the distribution of the video of
the deposition/examination with the court reporting vendor.

3. Planning should include a discussion of whether (a) all lawyers participating in the
deposition/examination should be “on camera” for the entire deposition/examination
(excluding breaks); (b) the deponent should be “on camera” for the entire
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deposition/examination (excluding breaks); (c) any other person (party, observer, or 
non-examining lawyer) should be on camera; and (d) everyone other than the witness,
examining party, court reporter and Video Manager should have his or his 
microphone muted unless it becomes necessary to object or otherwise raise an issue 
during the deposition/examination.

4. Planning should include a discussion of who should monitor the platform for loss of 
connectivity with one or more participants and whether the deposition/examination
should be stopped if that occurs. 

5. Planning should include a discussion of how the participants can immediately contact 
one another in the event of one or more participants loses connection with the 
platform. 

6. An understanding should be reached, if not provided for by a court order or rules,
that the deponent can give an oath or affirmation remotely on camera.

7. An understanding should be reached on whether one or all of the following will apply 
to the remote video deposition/examination:

a. Whether the deponent may send or receive any text, email or other messages that 
in any way concern the subject matters of his or her testimony or that relate in any 
way to his or her role as a witness in the proceeding;

b. Whether the deponent may consult any social media site (Facebook, Twitter, 
Instagram, Linked In, etc.) for any purpose from the beginning of his or her 
testimony until it is complete.

c. The application of any law, local rules or customs about whether the deponent may 
discuss the subject matter of his or her testimony with any person from the 
beginning of his or her testimony until it is complete. (except with the witness’ 
counsel as appropriate for purposes of discussions over whether a privilege should 
be invoked and as otherwise appropriate by law and local custom).

d. The application of any law, local rules or customs about what materials (other than 
those presented by examining counsel), if any, the deponent may review during the 
deposition or examination,

e. Whether the deponent will be permitted to do any Internet or other research during 
the deposition or examination.

f. An agreement that the deponent will not take any action to turn off the camera or 
disrupt the internet connection between the camera/ computer and the platform 
unless instructed by counsel on camera to do so. g. An agreement that the deponent 
will keep a phone readily available to receive a telephone call in the event of a 
technological interruption during his or her testimony. 
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8. An understanding should be reached on the responsibilities of the lawyer for the party 
deponent. For example, the lawyer for the deponent may be charged with the 
responsibility to have a computer, camera, and appropriate Internet connection to allow the 
deponent to be deposed using remote video on the selected platform. The lawyer may also 
be charged with the responsibility to familiarize the deponent on how the camera operates 
and how to otherwise interact with the platform, including the screenshare function.  

9. An understanding should be reached on the responsibilities of the lawyer who is 
deposing a witness who will not be represented by a lawyer at the 
deposition/examination. For example, the lawyer who is deposing a person who is not 
represented by counsel may be given the responsibility to have a computer, camera, and 
appropriate Internet connection to allow the deponent to be deposed using remote video on 
the selected platform.  The lawyer may also be given the responsibility to reasonably 
attempt to familiarize the deponent on how the camera operates and how to otherwise 
interact with the platform, including the screenshare function.  

10. An understanding should be reached on the responsibilities of lawyer participants 
generally. It is anticipated that most lawyers would agree that the following 
responsibilities should apply to lawyers participating in remote video 
depositions/examinations.

a. Reasonably cooperate with one another and with self-represented parties in the 
creation of a Plan.

b. Become familiar with the technology that will be used for the 
deposition/examination, understand how it works, and, where possible, have the 
necessary hardware and software to participate meaningfully. Hardware and 
software should be tested before the hearing so that any glitches can be identified 
and resolved.

c. Reasonably cooperate with other counsel, self-represented parties, the court 
reporter, and the Video Manager during the deposition / examination.

d. Obey the law, local rules, and customs about when it is appropriate to communicate 
with the witness

e. Work with other counsel and self-represented parties to ease any burden technology 
places on other counsel or another party and not use technological challenges or 
glitches to take advantage of another lawyer or party. 

f. Determine whether any party, lawyer or deponent has a disability that prevents or 
impairs his or her ability to participate in a deposition that includes the use of 
remote video and  include provisions that will permit the person to fully participate 
in the deposition.

11. An understanding should be reached on a protocol for handling exhibits during the 
remote video deposition/examination. The parties may agree to handle documents 
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expected to be referenced during the deposition/examination in multiple ways and should 
set forth any agreement reached on the issue in writing.  In the absence of an agreement, 
the Court may be required to select a manner for handling exhibits.

The discovery rules in Canada are very different from those in the United States (and 
indeed they may vary from province to province). Nothing in this Interim Guideline should 
be interpreted to suggest that counsel or parties should not disclose those documents that 
they are required by law or rule to disclose at the time when they are required to disclose 
them.

That said, unless a law or rule requires something different, in a traditional deposition in 
the United States there is not a mandatory pre-deposition exchange of documents to be 
used by one examiner or another in the deposition.  To be sure, there is a universe (however 
large or small) of documents that well-prepared lawyers and witnesses understand may be 
used during the deposition/examination, but examining counsel are not required to tell a 
witness or her counsel what documents will be referenced in what order during the 
deposition/examination.  The fact the deposition/examination is being taken utilizing 
remote video should not change that practice.  

To the extent that there are documents  to be submitted to the deponent during the 
deposition/examination, the document can be screen-shared during the 
deposition/examination and, as appropriate, be marked as an exhibit or an exhibit for 
identification only (as appropriate). A document which is screen-shared should be 
described on the record with sufficient particularity that any person familiar with the case 
can readily identify it.  (E.g. “This is page one from a two-page letter from Smith to Jones 
dated Jan. 2, 2020 bearing identification numbers P00122 and P00123.” Then, absent an 
agreement to the contrary, the entire document should be uploaded using the in-meeting
file transfer feature of the video platform to all counsel, the court reporter, the Video 
Manager, and the witness.  Counsel and self-represented parties should confirm on the 
record that each received a copy of the uploaded document. The witness and the witness’ 
lawyer have the right to review the images of the entire document (not just the page offered 
by the examining lawyer via screen share) before being asked questions about the page or 
the document. Whether the entire document or just the page or pages which are screen-
shared are marked as an exhibit will depend on the rules and customs of the jurisdiction
and any agreement among counsel.  The court reporter has the responsibility to manage the 
referenced documents and to mark them as exhibits as requested. 

There are other acceptable alternatives that may be considered.  For example, the parties 
may agree to confidentiality share the proposed exhibits with the court reporter before the 
deposition.  The parties may agree to email any proposed exhibit to the participants before 
questioning the deponent about it.   The parties may agree to upload the proposed exhibits 
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into a password protected digital lockbox, sharing the password at the beginning of the 
deposition/examination.

If a document is created during the testimony (e.g. a diagram of the scene of an incident),
or if markings are placed on an exhibit during testimony and a party wants to offer the 
created or marked document as an exhibit, the party shall do so in the traditional fashion 
and then, through the use of the “in-meeting file transfer”  feature of the platform or other 
agreed method, send a copy of the document to each party, the Court (if required by local 
rules), the Video Manager, and the court reporter.  Counsel and self-represented parties 
shall confirm on the record that each received a copy of the uploaded document. The court 
reporter will mark any such exhibit as requested. 

To the extent that oversize (plats, construction drawings, spreadsheets, etc.) documents or 
physical objects will be used or will be sought to be made exhibits the parties should 
include in the Plan a method for using them during the deposition/examination and
delivering them to the court reporter for inclusion in the official record of the 
deposition/examination.

If a true “original” needs to be made an exhibit to the deposition/examination, the parties 
should agree on the record who will maintain the “original” document after the 
deposition/examination. The parties may agree that a copy of the “original” may be 
substituted for the “original” as an exhibit to the deposition/examination with the “original” 
maintained by a designated person.

Finally, it should be noted that some court reporters have specialized video platforms that 
permit enhanced document markup, x-ray and MRI markup, importation of maps, various 
recording capabilities, touch display, etc.   A discussion about which video platform will 
be used by the parties may include a discussion of this type of enhanced platform. 

12. If raised by a participant, an understanding should be reached on whether any person 
can be in the same room as the deponent. A deponent may want his or her counsel 
physically present at the time of the deposition/examination.  Likewise, the examining 
lawyer may want to “look the deponent in the eye” and insist on being physically present, 
as might one or more of the other lawyers participating in the deposition/examination.  The 
deponent’s lawyer, who otherwise sees no need to be physically present in the room with 
the deponent, may then insist on being present to prevent any chance of harassment by the 
examining lawyer. A multitude of other scenarios exist, the effect of which is that what 
was intended by the person seeking a remote video deposition is converted into a hybrid 
deposition, with some participants  physically present in one location with the deponent 
and others in other locations. 

These issues and uncertainties present the classic situation where the parties should work 
together in good faith to reach an agreement that meets the legitimate concerns of all of 
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those that will be involved in the deposition/examination.  If they cannot agree, a court will 
be required to resolve the dispute, considering not only the interests of the parties but also 
that of the public in securing a just, speedy, and inexpensive resolution of the case.
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Coverage and subjectivity 

Subjectivity—pre-employment activity. Held: Truck driver who was injured 
while engaged in a pre-employment driving test was not a worker under the Workers' 
Compensation Law. The Supreme Court ruled that a person who engages in an activity 
without a reasonable expectation of remuneration does not qualify as a "worker" under 
the definition in ORS 656.005(30), and that, under the facts found by the Workers' 
Compensation Board in this case, the driver had no such expectation. Accordingly, the 
court held that the driver was not a "worker" for purposes of the workers' compensation 
law and reversed the Court of Appeals' decision to the contrary. The truck driver 
(claimant) applied for a job with a trucking company. Pursuant to DOT requirements, 
the company told the claimant that he would have to take a "safe driving test" as part 
of the application process. According to the Board's findings of fact, the employer told 
claimant that this driving test would be "unpaid" and indicated that claimant had to 
successfully complete it to be hired. During the test, claimant drove one of the 
employer's trucks on an actual delivery, accompanied by an employee of the company 
as an observer. After driving about 30 miles, the worker was injured when he fell from 
the truck during a stop. Based on these facts, the Board concluded the claimant was 
not a "worker" at the time of injury because the claimant understood that he was not 
going to receive "remuneration" for the driving test. The Court of Appeals reversed, 
concluding that, because the claimant had engaged in actual "work" for the employer, 
he was entitled to be paid for that work at the rate prescribed under the minimum wage 
law. The Court of Appeals concluded that a contract for "remuneration" in exchange for 
the claimant's truck-driving services had to be implied as a matter of law. On further 
review, the Supreme Court rejected the Court of Appeals' use of the minimum wage law 
in defining a "worker" under the Workers' Compensation Law. The Supreme Court 
concluded that the legislature had chosen specifically to define "worker" for workers' 
compensation purposes in ORS 656.005(30) and that importing the minimum wage law 
into that definition would constitute adding words to it. Under the definition in ORS 
656.005(30), the court noted a person must be engaged to perform services "for" a 
remuneration. The court concluded that, in the context of the definition, the word "for" 
meant that a person "acted with an expected result," and also that the person's 
"expectation of remuneration must [be] reasonable in light of the circumstances." Given 
its interpretation of the definition in ORS 656.005(30), the Supreme Court concluded 
the board's findings of fact compelled the conclusion that claimant was not a "worker" 
under the Workers' Compensation Law during the driving test because the claimant did 
not have a reasonable expectation of "remuneration" for those services. Accordingly, 
claimant did not qualify for workers' compensation benefits. Gadalean v. SAIF, 364 Or 
707 (2019).  

Subjectivity—election of coverage. Held: Application for coverage was 
sufficient to cover applicant despite misidentification. In this coverage election case, the 
Supreme Court concluded that the application for workers’ compensation insurance 
coverage, although incorrectly identifying the claimant as an “employee” rather than a 
“partner” in the business, was still sufficient to satisfy the elements of an election of 
coverage under ORS 656.128. The court identified those elements as: (1) the 
application must be in writing; (2) the application must be for the coverage of a specific 
person; and (3) the application must provide sufficient information to allow the insurer 
to determine the rate for the requested coverage. The court held that the application 
submitted in this case satisfied all of those criteria. It ruled that nothing in the text of 
the statute requires that the application specify the applicant’s “legal status.” Hence, 
the misidentification of the applicant as an employee rather than a partner was 

https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll3/id/7144/rec/2
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irrelevant, and the claimant’s coverage was effective upon the insurer’s acceptance of 
the application. Pilling v. Travelers Ins. Co., 365 Or 236 (2019).  

Course and scope 

Course and scope—traveling employee. Held: Board applied "social or 
recreational activities" exclusion to traveling employee. Claimant attended an out-of-
state conference and, after the end of a day of conference activities, claimant 
proceeded to barhop with co-workers. After returning to the hotel, claimant and a co-
worker went to a nearby store to purchase cigarettes. Claimant was injured when she 
fell off a bark-dust island while smoking. The board applied the "social or recreational 
activities" exclusion, reasoning that the record did not establish that the employer 
endorsed, encouraged, or otherwise facilitated the outing to purchase cigarettes, and 
the record supported that the reason for leaving the hotel was to satisfy claimant's 
desire to smoke. W. Leigh Castleton, 71 Van Natta 1261 (2019).   

Course and scope—fall in lobby. Held: Claimant’s fall in a common lobby was 
in course of and arose out of employment. On remand from the Supreme Court, the 
board applied the new standard to determine whether claimant’s fall was due to facially 
nonspeculative idiopathic explanations. Here, claimant was a bank employee, who 
worked in a two-story building in which her employer leased a portion of the first floor 
and the entire second floor. The employer’s lease provided that: “The rights of each 
tenant in the entrances, corridors, and elevators servicing the Building are limited to 
ingress and egress from such tenant’s Premises for the tenant and its employees, 
licensees and invitees.” The employer issued key cards to its employees for access to 
the building after hours. The landlord agreed to provide cleaning and janitorial services 
for the “Premises, Building, Common Areas * * * and Property,” including “Sweep & 
Mop lobby floor.” In May 2012, on her way to work, while crossing the lobby of the 
office building, claimant fell and sustained an injury. The board held the employer held 
a property interest in the lobby, which, although not required, is sufficient to establish 
the employer’s “control” over that area. Additionally, the employer had sufficient 
“control” over the lobby area based on its right to obtain/require maintenance of the 
public parts of the building, its agreement to pay its proportionate share of the 
building’s “operating expenses” and its indemnification of the landlord for claims related 
to the “use, occupancy, or control of the premises” and the acts of “Lessee Related 
Parties” on the Premises and Property. Thus, the injury was in the course of 
employment. As to arising out of employment, the board ruled the record does not 
persuasively establish a facially nonspeculative explanation for claimant’s fall. 
Consequently, claimant is not required to eliminate speculative idiopathic causes for her 
fall and, as such, her fall is considered “unexplained.” Alternatively, even if the 
“potential” idiopathic causes were considered sufficiently nonspeculative, the Board 
found that claimant’s countervailing evidence persuasively eliminates those causes as 
probable explanations for her fall. Consequently, claimant’s fall was unexplained and 
“arose out of” her employment. The attorney fee awarded for services at hearing, 
before the board, the Court of Appeals, and Supreme Court totaled $50,000. Catherine 
A. Sheldon, 72 Van Natta 580 (2020).   

Course and scope—personal comfort doctrine. Held: Injury caused by 
exploding energy drink arose out of and in the course and scope of employment. The 
worker worked for a construction company and drove to a work site in a company 
pickup.  He worked a couple of hours and then went on a paid 15-minute break. He 
went back to the truck he had driven to the site and was attempting to open a personal 
energy drink he had brought with him when it exploded and the cap of the bottle hit 

https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll3/id/7263/rec/1
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him in the eye, causing a detached retina. SAIF denied the claim for the injury on 
course and scope grounds. The ALJ upheld the denial on the theory that the exploding 
energy drink bottle was a personal risk, imported into the work environment.  The 
Board reversed, concluding that the circumstances under which the injury occurred (in 
a work truck, on the work site, while on a paid break, and while drinking a beverage 
that was acquiesced in by the employer) were sufficient to satisfy both the “arising out 
of” and “in the course of” elements of ORS 656.005(7)(a). John Chavez-Cordova, 72 
Van Natta 12 (2020).  

 Course and scope—unexplained fall. Held: Claimant's fall was within course 
and scope as unexplained fall. Claimant fell during her work shift. She did not speak 
English and a coworker interpreted her statements about the accident. The general 
manager testified that when she was helping claimant after her fall, claimant reported 
that she “wasn’t feeling well and she felt faint, but then she said she tripped and fell.”  
The general manager acknowledged claimant had not reported that she had fainted. 
Rather, when describing the incident, claimant reported that she had “tripped.” In her 
initial 801 form, claimant described the accident in Spanish. The parties stipulated that 
the interpretation of her description included four possible translations that are included 
in the record. Each translation explained that claimant fell forward. A coworker in front 
of her saw her, she fell flat, and could not stand up. Claimant also signed an 827 form, 
describing the accident as “walking, tripped and fell face down hitting my left shoulder, 
right knee.” Because of her subsequent stroke, claimant was unable to testify. 
However, her recorded statement, claim forms, and her physician’s chart notes 
consistently describe her accidental fall as unexplained. The employer asserted at 
hearing claimant most likely fainted before her fall and therefore the fall did not arise 
out of employment. In upholding the denial, the ALJ concluded that claimant’s injury 
occurred “in the course of,” but did not “arise out of,” her employment. In doing so, the 
ALJ reasoned that claimant had not persuasively eliminated the possibility of a syncopal 
episode. The board reversed and concluded that it was an unexplained fall because the 
record did not establish a facially nonspeculative explanation for her fall. Therefore, the 
injury was compensable. Elena Rodriguez, 72 Van Natta 356 (2020).  

Injuries, consequential conditions, and objective findings 

Injury—preexisting condition. Held: Claimant’s injury claim was not 
compensable because his preexisting diabetes was the major contributing cause of his 
foot ulcer condition. On review, the Board determined that claimant’s frequent walking 
in his boots while working as a firefighter had resulted in his foot blister and was a 
material contributing cause of his need for treatment. However, persuaded by a 
physician’s opinion that claimant’s preexisting diabetic condition (which had been 
diagnosed/treated before his work injury) had actively contributed to his need for 
treatment (in that it caused diminished sensation and diminished blood flow, which 
resulted in a delay in treatment), the Board found that the diabetes was a “preexisting 
condition” under ORS 656.005(24)(a). Again, relying on the physician’s opinion, the 
board concluded claimant’s preexisting diabetes was the major contributing cause of 
claimant’s need for treatment for his combined foot ulcer condition and, as such, the 
carrier had met its burden of proof under ORS 656.266(2)(a) and ORS 
656.005(7)(a)(B). The Board reasoned that the physician’s opinion had persuasively 
established that ulcer complications from claimant’s preexisting diabetes were the 
major contributing cause of his need for treatment for his combined condition. On 
reconsideration, claimant contended that the board had erroneously injected “fault” into 
its compensability analysis by including claimant’s “delay in treatment” as a “causal” 
factor to his combined diabetic foot ulcer condition. He asserted that the insertion of 

https://www.oregon.gov/wcb/Orders/2020/review/jan/1801525a.pdf#search=Chavez-Cordova
https://www.oregon.gov/wcb/Orders/2020/review/apr/1401989d.pdf
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“fault” into the board’s analysis violated ORS 656.012(2)(a). In addition, claimant 
argued that the physician’s reference to claimant’s “elevated blood sugar” was not an 
“actual” cause of the combined foot ulcer condition, but rather was a “susceptibility” 
under ORS 656.005(24)(c) and, as such, could not be included in the “preexisting 
condition” analysis for purposes of the carrier’s “combined condition” defense under 
ORS 656.266(2)(a) and ORS 656.005(7)(a)(B). The board disagreed. The Board 
acknowledged that the physician whose opinion it had found persuasive had initially 
appeared to include claimant’s “delay in treatment” as an independent causal 
contributor to his diabetic foot ulcer. However, the Board noted the physician had 
ultimately explained the diabetes condition was the active contributor to claimant’s 
need for treatment because the diabetes had caused peripheral neuropathy and 
diminished sensation (which had resulted in a delay in treatment), as well as vascular 
disease with diminished blood flow resulted in compromised healing. Finally, the Board 
recognized the physician had described claimant’s “elevated blood sugar” as rendering 
his tissues more “susceptible” to bacterial infection. Nevertheless, when analyzed in 
context, the board interpreted the physician’s opinion to have considered the elevated 
blood sugar as one of many components of claimant’s preexisting diabetes. Moreover, 
because the physician had ultimately attributed the major contributing cause of 
claimant’s need for treatment for his combined foot ulcer condition to his preexisting 
diabetes (because it had caused peripheral neuropathy and diminished sensation, as 
well as diminished blood flow resulting in compromised healing), the Board reasoned 
that the physician’s opinion extended beyond mere “susceptibility” to explain how 
claimant’s preexisting diabetes (of which his elevated blood sugar level was only one 
component) was an active contributor to his need for treatment for his combined 
condition. Guillermo Torres, 72 Van Natta 382 (2020), on recons, 72 Van Natta 452 
(2020).  

Note 

  This case has been appealed to the Court of Appeals. 

Injury—compensability. Held: File review opinion supported by physical 
therapy report more persuasive than IME opinion concurred with by treating physician. 
The ALJ decision upheld the self-insured employer’s denial of claimant’s injury claim for 
a right shoulder/cervical condition. The Board reversed. Claimant was in a prior motor 
vehicle accident in March 2016, wherein she sustained a “whiplash injury” to her neck. 
In February 2018, claimant was at work cleaning bathrooms when she slipped on a 
floor and fell. This incident was witnessed by a coworker. Claimant did not seek medical 
treatment for over a month until March 2018, when she was evaluated by a physician’s 
assistant. Claimant began treating regularly with her attending physician. He evaluated 
claimant on five occasions. During this same time, claimant treated with a physical 
therapist on five occasions. An IME opinion stated that claimant had no consistent, valid 
objective findings on examination, and concluded that her right upper extremity 
condition was of unknown etiology and unrelated to her work injury. He also opined her 
preexisting MVA was the major cause of the cervical condition. The attending concurred 
with the IME report. Claimant’s attorney obtained a file review form a retired 
orthopedist, who did not examine claimant at any point, and concluded that claimant’s 
work injury was both a material and the major contributing cause of her shoulder and 
neck conditions. The physical therapist concurred with the file review opinion. In 
overturning the ALJ’s decision, the board first agreed that although there were slightly 
different descriptions concerning the mechanism of injury in the treatment records, it 
was noted on several occasions that there were cultural and language barriers. Based 
on review of the record, and notwithstanding different descriptions of the work event, 
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the record preponderated in favor of a conclusion that a work incident occurred and, as 
such, “legal causation” was established. Turning to the medical causation, the Board 
relied upon the file review and physical therapist opinions and found the IME opinion 
and treating physician unpersuasive. The board awarded an assessed fee of $18,500 in 
attorney fees. Member Curey dissented, commenting the file review opinion did not 
have an opportunity to examine the worker and the physical therapist lacked sufficient 
expertise compared to the other doctors of record. In addition, file review doctor did not 
appear to have reviewed all records or commented on contrary opinions in the record. 
Member Curey would have upheld the denial due to these deficiencies. Yodit Derese, 72 
Van Natta 565 (2020).  

New and omitted conditions 

New condition—procedure. Held: New medical condition claim cannot precede 
the initial claim acceptance. The court affirmed the Board’s order which held that a 
carrier’s acceptance of claimant’s initial injury claim for a knee strain/contusion did not 
constitute a de facto denial of a medial femoral chondral defect, even though claimant 
had also filed an 827 form regarding the latter condition before the carrier’s acceptance. 
On appeal, claimant contended the carrier was required to independently process his 
medial femoral chondral defect claim, regardless of whether it had yet to accept his 
initial knee strain/contusion claim (all of which stemmed from the same work injury). 
The court disagreed. The court determined, after reviewing the text, context, and 
legislative history of ORS 656.267(1) (including language which was initially set forth in 
ORS 656.262(7)(a)) that, “new medical condition” claim has always been understood to 
relate to an initial claim that the carrier has accepted; i.e., a new condition that was not 
covered at the time of acceptance. Concerning the “notwithstanding any other 
provision” and “at any time” language of ORS 656.267(1), the court reasoned the 
provision means there can be no time limitation on new medical condition claims other 
than that they can only be submitted after initial claim acceptance. Regarding 
claimant’s physician’s chart notes, the court disagreed with the Board’s determination 
that an omitted medical condition claim could not be initiated by a physician, on a 
worker’s behalf. Nonetheless, reasoning that the physician’s chart note had not clearly 
requested formal written acceptance of an omitted medical condition from the carrier, 
the court concluded that the chart note did not satisfy the communication requirement 
of ORS 656.267(1). Coleman v. SAIF, 304 Or App 122 (2020).  

Occupational disease 

Occupational disease—cumulative effect. Held: An occupational disease 
claim can be based solely on the cumulative effect of prior work-related injury events 
and need not also involve the worker’s “general work activities.” In this compensability 
case, the worker had a series of work incidents over more than a decade of 
employment as a truck driver. Some of those events resulted in injuries that were 
accepted, others were the subjects of denials. Ultimately, the worker filed a new 
occupational disease claim based on the cumulative effects of the work incidents, which 
required surgery. The employer denied the claim because each of the work incidents 
the worker identified as contributing to his ultimate condition was a separate injury, 
and there was no evidence the worker’s “general work activities” had also contributed 
to the condition. The Board upheld the denial on that basis. The court reversed the 
Board’s order, concluding that the occupational disease statute only requires a worker’s 
“employment conditions” contribute to the claimed disease and such conditions can 
include a series of prior traumatic injury events beyond just “microtrauma” events. 
However, the court also indicated the series of traumatic injury events must 
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cumulatively result in a condition separate from the specific injuries associated with 
each event. The court held the evidence in the record could support a finding that such 
a separate condition existed but sent the case back to the board for reconsideration, 
because the board had not addressed that issue. Simi v. LTI Inc. – Lynden Inc., 300 Or 
App 258 (2019).  

Occupational disease—clam preclusion. Held: Claim preclusion did not apply 
because the record did not support the the claim denials concerned the “same 
condition.” In July 2014, claimant submitted a claim for bilateral numbness of her 
hands and fingers. The employer denied claimant’s “alleged occupational disease 
involving claimant’s bilateral wrists/hands.” Claimant did not file a hearing request 
contesting the denial. In April 2018, claimant filed a claim for “symptoms consistent 
with carpal tunnel syndrome (CTS). The employer issued a denial, stating claimant’s 
condition did not arise out of and in the course of her employment, and was not 
worsened by her employment. Relying on the opinion of the attending physician, the 
ALJ determined claimant had established the compensability of her occupational disease 
claim for bilateral CTS. On review, the employer contended claimant’s current claim is 
precluded by an unappealed September 2014 denial of her earlier occupational disease 
claim for bilateral hand and finger numbness. The Board upheld the ALJ, finding 
claimant’s current occupational disease claim was supported by new facts which could 
not have been presented in 2014. Namely, claimant’s CTS diagnosis was established by 
nerve conduction studies, and she had performed an additional four years of work 
activities which contributed to the development of her CTS condition. See Ahlberg, 199 
Or App at 275 (if the claimant’s condition has changed and the claim is supported by 
new facts that could not have been presented earlier, then claim preclusion is not a 
bar); Albert A. Ahlberg, 57 Van Natta 2840 (2005). Laurie A. Followell, 71 Van Natta 
1186 (2019). 

Occupational disease—settlement. Held: Occupational disease claim can 
consider prior work history despite settlement by DCS. Analyzing ORS 656.289(4), the 
court reversed the board’s order in Lloyd R. Fleming, 69 Van Natta 1238 (2017), which 
held that, in analyzing claimant’s occupational disease claim for a shoulder condition, 
his employment with a previous employer could not be considered in determining the 
compensability of his claim under the “last injurious exposure rule” (LIER) because his 
claim with the previous employer had been resolved in a disputed claim settlement 
(DCS). On appeal, claimant contended that the Board had erred in concluding that his 
DCS with the prior employer precluded him from asserting in this current proceeding 
against the subsequent employer that his previous work had contributed to his claimed 
occupational disease for purposes of establishing the compensability of his occupational 
disease claim under LIER. The court agreed with claimant’s contention. The court 
framed the issue as the legal effect of a DCS under ORS 656.289(4) on a subsequent 
claim against a different employer, which presented a question of law. See ORS 
183.482(3). After reviewing ORS 656.289(4), the court stated that, under paragraph 
(b), carrier “who are parties” to a DCS “shall not be joined as parties in subsequent 
proceedings under this chapter to determine responsibility for payment for claim 
conditions for which settlement has been made.” Notably, the court observed that the 
text of the statute does not state or imply that the effect of a DCS goes beyond that to 
resolve as a factual matter for the purposes of a subsequent proceeding what role 
employment with the relevant carrier might have played in the claimed condition. Had 
the legislature intended for the legal effect of a DCS in subsequent proceedings to 
extend beyond the express provisions in ORS 656.289(4), the court reasoned that the 
legislature would have so stated. Turning to the case at hand, the court concluded that, 
as a matter of law, the Board had erred in determining that claimant’s DCS precluded 
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him from litigating the role his prior employment might have played in the shoulder 
condition on which his occupational disease against his subsequent employer was 
based. Consequently, the court reversed and remanded. In reaching its conclusion, the 
court’s majority disagreed with the dissent’s assertion that the DCS regarding 
claimant’s claim with the prior employer gave rise to issue preclusion concerning his 
claim with his subsequent employer. Fleming v. SAIF, 302 Or App 543 (2020).  

Own motion 

Own motion—discovery. Held: Insurer is required to respond to board’s 
request for discovery. Applying OAR 438-012-0040(3), the Board referred claimant’s 
request for review of an Own Motion Notice of Closure (NOC) to the Hearings Division 
for a hearing because the insurer had neither provided discovery nor responded to 
several board requests to provide the record in response to claimant’s appeal of the 
closure notice. Citing OAR 438-012-0017(1), and OAR 438-012-0110(1), the Board 
stated that an insurer is obligated to comply with board rules/requests and that the 
failure to so comply can result in the imposition of penalties/attorney fees. 
Furthermore, relying on Brian L. Dugger, 71 Van Natta 328 (2019), the Board 
reiterated that the responsibility to submit a record regarding a claimant’s request for 
Own Motion relief primarily rests with the insurer. Turning to the case at hand, the 
Board noted that the carrier had not responded to three separate requests to submit 
the record regarding claimant’s request for review of its NOC. In the absence of a 
sufficiently developed record to address claimant’s request for Own Motion relief, the 
Board considered it appropriate to refer the matter to the Hearings Division for an 
evidentiary hearing and an unappealable ALJ recommendation. See OAR 438-012-
0040(3). In doing so, the Board directed the parties/ALJ to address the issues raised in 
claimant’s appeal of the NOC and also penalties and attorney fees for any insurer 
discovery-rule violations. Modesto A. Valencia, 72 Van Natta 218 (2020).  

Responsibility 

Responsibility—LHWCA (longshore) claim.  Held: Unresolved claim under 
LHWCA did not shield employer from responsibility. The worker filed hearing loss claims 
against his last two employers. Both claims were denied, and the worker filed requests 
for hearing. Later, however, the worker withdrew his hearing request against the 
second employer and pursued a claim against it under the Longshore and Harbor 
Workers' Compensation Act (LHWCA). The compensability of that claim under the 
LHWCA remained unresolved at the time of the hearing against the first employer under 
Oregon Workers' Compensation Law. In the state proceeding, the ALJ concluded that 
the second employer could not be found responsible because of the claim against it 
under the LHWCA. The board disagreed, reasoning that because the LHWCA claim 
remained unresolved, the second employer remained subject to responsibility under 
state law.  Under state law, the Board concluded the second employer was 
presumptively responsible under the last injurious exposure rule (LIER) and that 
claimant (standing in the shoes of that employer due to its absence from the state 
proceeding) had failed to prove that the second employer was not responsible under 
the "impossibility defense."  Accordingly, the Board upheld the first employer's denial of 
responsibility. Thomas L. Chenoweth, 72 Van Natta 55 (2020).  

Attorney fees 

Attorney fees—costs. Held: Circumstances presented were not extraordinary 
and so could not exceed $1,500. Applying ORS 656.386(2)(d), on remand, SAIF v. 
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Siegrist, 297 Or App 284, on recons 299 Or App 93 (2019), the Board analyzed 
claimant’s request for reimbursement of litigation costs exceeding the statutory $1,500 
threshold, and found that obtaining a specialist’s report in prevailing over a carrier’s 
occupational disease denial for a bilateral carpal tunnel syndrome condition did not 
constitute “extraordinary circumstances.” In its mandate, the court had directed the 
board to explain why the disputed claim was of greater than average complexity or 
whether it was uncommon to obtain expert opinions from medical specialists. On 
remand, in support of his “extraordinary circumstances” contention, claimant asserted 
he had prevailed against a denial of a complex occupational disease claim, he lacked 
private health insurance, and he had been required to pay for a specialist examination 
to successfully rebut the carrier’s specialist’s opinion. After conducting its review of the 
record, the Board concluded the circumstances presented were not extraordinary. Citing 
ORS 656.386(2)(d) and OAR 438-015-0019(2), the Board stated that a claimant who 
prevails against a denial is limited to a $1,500 cost reimbursement, unless he/she 
demonstrates extraordinary circumstances justifying payment of a greater amount. 
Referring to the court’s Siegrist decision, the Board reiterated that “extraordinary 
circumstances” means circumstances that are not usual, regular, common, or 
customary for workers’ compensation matters. Turning to the case at hand, the Board 
found the claim was not particularly complex. The Board further observed that litigation 
of disputed occupational disease claims with multiple expert opinions is not uncommon. 
In addition, the Board did not consider it unusual for a claimant to obtain an expert 
opinion to rebut the opinion of a carrier’s medical expert nor was it uncommon for 
workers to lack private health insurance. Finally, the Board acknowledged claimant’s 
policy arguments regarding the expense of experts and an inequity between workers 
and carriers in obtaining experts. Nonetheless, the Board reasoned that, while such 
arguments might be relevant before the legislature in support of increasing the $1,500 
statutory threshold, they did not establish extraordinary circumstances based on the 
present record. Member Ousey concurred to express certain policy concerns. After 
discussing the 2007 legislative history of ORS 656.386(2)(d) (where the legislature had 
discussed the possibility of adjusting the $1,500 statutory threshold in future legislative 
sessions), Ousey encouraged the legislature and the Management Labor Advisory 
Committee (MLAC) to reexamine the statute and extend the current $1,500 threshold 
to a more reasonable figure that reflects the current realities of today’s litigation 
process. Kevin J. Siegrist, 72 Van Natta 491 (2020).  

Attorney fees—entitlement. Held: Attorney entitled to a carrier paid fee even 
though appeal dismissed as untimely filed. Analyzing ORS 656.382(2), the Supreme 
Court reversed a Court of Appeals decision, 297 Or App 192 (2019), which had affirmed 
the Board’s order in Danny E. Arvidson, 69 Van Natta 1434 (2017) that had held that 
claimant’s counsel was not entitled to a carrier-paid attorney fee when a carrier’s 
hearing request from an Order on Reconsideration (which had granted permanent total 
disability benefits) was dismissed as untimely filed. Relying on Agripac, Inc. v. Kitchel, 
73 Or App 132 (1985), the Board had reasoned that an attorney fee award under ORS 
656.382(2) was not warranted because the carrier’s hearing request was dismissed 
without a decision on the merits; i.e., without a finding that claimant’s compensation 
award was not disallowed or reduced. On appeal, claimant contended the Board erred in 
requiring a finding “on the merits” to grant an attorney fee award under the statute. 
The Supreme Court agreed. Citing SAIF v. DeLeon, 352 Or 130 (2012), the Court 
reiterated that ORS 656.382(2) imposes three requirements for an attorney fee award: 
(1) a claimant’s benefit award; (2) a carrier’s initiation of a request for review of that 
award; and (3) the tribunal “finds” that the compensation award should not be 
disallowed or reduced. Reasoning that the term “finds” was inexact, the Court reviewed 
the Board’s interpretation for consistency with legislative intent. In doing so, the Court 
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repeated that it does not interpret statutory inexact terms solely on the basis of 
dictionary definitions, but also examines word usage in context to determine which 
among competing definitions is the one the legislature more likely intended. After 
reviewing several possible usages of the term “to find/finds,” and considering the word 
“finds” in context of ORS 656.382(2), the Supreme Court reasoned that because the 
statute refers to carrier appeals to the Court of Appeals and Supreme Court, forums 
that do not render “findings of fact,” it was more likely that the legislature intended 
“finds” to encompass determinations beyond those of a factual nature; i.e., “finds” was 
intended to have a more general ordinary meaning, such as the act of making a 
decision. Referring to Bracke v. Baza’r, 294 Or 483 (1983) (which had discussed the 
1965 statutory amendments to ORS 656.382(2)), the Supreme Court further observed 
that the legislature was concerned about carriers pursuing harassing and frivolous 
appeals to wear down a claimant and that the “answer” to that concern was ORS 
656.382(2). Although acknowledging that Bracke had not analyzed the word “find” in 
the statute, the Court noted that Bracke had focused on a claimant who successfully 
defended his award upon attack by the carrier and that nothing in Bracke implied that it 
mattered whether this successful defense was procedural or substantive in nature. In 
reaching its conclusion, the Supreme Court distinguished SAIF v. Curry, 297 Or 504  
(1984), which had declined to award an attorney fee under ORS 656.382(2) when a 
carrier’s petition for review of a Court of Appeals decision had been denied. Reasoning 
that petitioning the Supreme Court to exercise its discretion to review a case does not 
establish that a carrier has “initiated” a “higher-level examination” of the compensation 
award itself, the Court explained that the only thing a denial of such a petition decides 
is that the Court will not make a decision about the case. In contrast to the “denied 
petition” in Curry, the Supreme Court considered the ALJ’s dismissal of the carrier’s 
hearing request in the present case was a decision about the case itself, bringing a 
close to the carrier’s action and thereby establishing that claimant’s compensation 
award would not be altered. Arvidson v. Liberty Northwest Ins. Corp., 366 Or 693 
(2020).  

Evidence and discovery 

Evidence—submission. Held: Exclusion of concurrence letter for failure to 
abide by ALJ’s instructions for submission upheld. The ALJ granted the worker’s 
attorney’s request for a continuance to submit a post-hearing concurrence letter from 
the treating surgeon with the stipulation that the worker must submit it within five days 
absent a request for extension of that deadline. The attorney submitted the 
concurrence letter 12 days later without requesting an extension. The employer 
objected and the ALJ excluded the report as untimely. The worker sought board review, 
contending that “substantial justice” required admission of the concurrence letter. The 
Board disagreed, concluding that there was no abuse of discretion given the worker’s 
attorney’s failure to abide by the ALJ’s instructions. Stanley Hicks, Jr., 71 Van Natta 
1308 (2019).  

 Evidence—hearsay. Held: Claimant’s statements in medical records are prima 
facie evidence to establish a compensable new/omitted condition. Claimant appealed 
the denial of a new condition claim but did not attend the hearing. The ALJ set aside the 
denial. On review, the insurer argued that because claimant did not testify, under 
Zurita v. Canby Nursery, 115 Or App 330 (1992), rev den, 315 Or 443 (1993), 
claimant's statements to his providers were unreliable hearsay and the medical opinions 
insufficient to carry claimant's burden. The Board affirmed the ALJ's decision. In 
distinguishing this case from Zurita, the Board explained that because the insurer 
accepted the initial injury, it conceded legal causation. The Board then evaluated the 
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reliability of claimant's statements to his providers in light of the existing record and 
explained that because claimant's statements were consistent, they were reliable, and 
constituted prima facie evidence of medical causation. Juan F. Figueroa-Guzman, 71 
Van Natta 1 (2019).  

Evidence—post hearing evidence. Held: Remand allowed for admission of 
post-hearing CT scan. The ALJ upheld the employer’s denial relying upon doctors who 
opined that whatever injury occurred on October 2, 2016, when claimant was hit by a 
cart at work, had resolved without disability/need for treatment, and when he 
eventually sought medical treatment in January 2017, he did not present with findings 
of an acute left leg injury. On review, claimant submitted additional evidence pertaining 
to his claimed left leg condition. The proffered evidence consisted of a “post-hearing” 
April 22, 2019, chart note from an orthopedist; a “post-hearing” May 20, 2019, left 
knee CT scan report; and a “post-hearing” May 23, 2019, chart note from a doctor 
regarding a review of the CT scan report. Based on the CT scan report, which identified 
a meniscal tear, and a chart note, which related that tear to the October 2016 injury, 
claimant contended that remand is warranted because the proffered evidence concerns 
disability, was not obtainable with due diligence before the hearing, and is likely to 
affect the outcome of the case. The employer argued claimant could have obtained a CT 
scan of his left knee at any time before the February 7, 2019, hearing. Consequently, 
the CT scan report and chart notes regarding that report, were obtainable before the 
hearing. The Board agreed with claimant and remanded the case to the ALJ, stating 
because none of the physicians who examined claimant before the hearing had ordered 
a CT scan, the proffered evidence was not obtainable with due diligence at the time of 
the hearing. Marcos E. Miralrio-Guevara, 71 Van Natta 1111 (2019).  

Medical services litigation 

Medical services—accepted condition. Held: Medical service denial must be 
related to the accepted condition. On remand from the Supreme Court, 365 Or 756 
(2019) (which vacated the Court of Appeals decision, 266 Or App 227 (2014), that had 
affirmed the Board’s order in Jeremy R. Schaffer, 65 Van Natta 292 (2013), which, in 
upholding a carrier’s medical service denial, had determined that the claimed medical 
service must be related to an accepted condition), the court, per curiam, reversed the 
Board’s decision. Citing Garcia-Solis v. Farmers Ins. Co., 365 Or 26 (2019), the court 
remanded. Schaffer v. SAIF, 302 Or App 652 (2020).  

Penalties 

Penalties—acceptance. Held: Acceptance unreasonable when it did not include 
all the conditions found compensable. The insurer denied an initial claim for a bilateral 
elbow condition. The ALJ, as affirmed by the Board, found compensable the specific 
condition of bilateral lateral epicondylitis. The insurer accepted right lateral epicondylitis 
only, but, after prompting by claimant's counsel, modified the acceptance to include 
right and left lateral epicondylitis. Before the insurer issued the modified acceptance, 
claimant requested a hearing for de facto denial requesting penalties/fees for 
unreasonable claim processing. Although the Board did not find a de facto denial, it 
found the insurer's incomplete acceptance unreasonable and awarded an attorney fee 
under ORS 656.262(11)(a). Because no amounts were "then due," the Board did not 
award a penalty. Sean S. Edmunson, 72 Van Natta 485 (2020).  
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Settlements 

Settlement—attorney fees. Held: Entire attorney fee approved in the CDA was 
payable to claimant’s current attorney-of-record, rather than to multiple attorneys as 
provided in the agreement. The Board reiterated that attorney fee awards are payable 
only to the attorney-of-record and noted the proposed CDA provided for separate 
attorney fee awards to two attorneys. Consistent with prior case law, the Board 
interpreted the CDA as providing that the entire attorney fee approved in the CDA was 
payable to claimant’s current attorney-of-record, with the precise manner in which the 
fee was apportioned to be a matter between the attorneys. See Jenni L. McCoy, 69 Van 
Natta 1550 (2017). Daniel Poole, 72 Van Natta 405 (2020).  

Claim filing and timeliness 

Claim filing—good cause. Held: Claimant's belief that he would be terminated 
if he filed a claim was "objectively reasonable." On remand from the court, the Board 
found claimant had "good cause" for his untimely filed claim. The Board concluded that 
there was an objectively reasonable basis for claimant's subjective belief he would be 
terminated if he made another workers' compensation claim, based in part on a 
conversation he had with the controller. Andrew Kuralt, 71 Van Natta 194 (2019).  

Claim filing—timely notice. Held: Claimant provided timely notice. Claimant, a 
housekeeper, injured her left shoulder at work. She did not immediately report the 
injury. After a week, her shoulder continued to bother her, so she orally informed 
management of the injury, but no paperwork was completed. Over a year after the 
injury, claimant filed a written claim. The employer denied the claim on the basis it was 
not timely filed and not compensable. The Board held ORS 656.265(4), which requires a 
written claim within one year of the accident, is inapplicable when the notice 
requirements of making an oral report of injury in subsection (1) have been met. 
Consequently, because claimant gave notice of the accident within 90 days, she 
satisfied the notice requirements of the statute and did not need to provide a written 
claim within one year of the accident. The Board rejected the employer's argument that 
claimant did not provide sufficient notice of the accident under subsection (1). Instead, 
the board concluded that, although claimant declined to file a claim when asked by her 
employer and a physician, claimant did not need to file a formal claim because she 
provided a report to the employer indicating some degree of likelihood the accident 
involved a compensable injury. Azam Ansarinehzhad, 71 Van Natta 1003 (2019). 

Claim filing—good cause. Held: Illiteracy, dyslexia, and misunderstanding of 
the process, constituted “good cause” for untimely appeal. On remand, the Board 
concluded the record supported a “good cause” determination. Citing ORS 
656.319(1)(b), the Board stated a hearing request from a claim denial filed after 60 
days (but within 180 days) of a denial confers jurisdiction if the claimant establishes 
“good cause” for the late filing. Relying on Sekermestrovich v. SAIF, 280 Or 723 
(1977), the Board noted the standard for determining “good cause” under ORS 
656.319(1)(b) is analogous to the standard of “mistake, inadvertence, surprise, or 
excusable neglect” under ORCP 71 B. The Board reiterated that a “good cause” 
determination under ORS 656.319(1)(b) must be liberally construed and viewed in the 
light most favorable to the party seeking relief so as to avoid depriving a party of its 
day in court. Turning to the case at hand, noting claimant was dyslexic, could not read 
or write very well, and had trouble understanding, the board found that, although 
claimant had mistakenly omitted an explicit request for hearing in his initial letter, he 
had intended it as an appeal of the denial. The Board further reasoned that, although 
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an Ombudsman’s representative had spoken to claimant on the day the 60-day 
statutory period expired and advised him to send a letter to the board requesting a 
hearing, the representative had not informed him the request for hearing was due that 
specific day. Finally, the Board observed claimant followed the representative’s 
instructions and mailed a second letter, which although mailed two days after the 
deadline, demonstrated his diligence. In reaching its conclusion, the Board disagreed 
with the carrier’s contention a “good cause” determination should not be liberally 
construed because the court’s statement was dicta. In doing so, the Board determined 
the court’s statement was a conclusion of law and foundational to its reasoning 
regarding whether claimant’s circumstances qualified as a mistake or inadvertence. 
Finally, the board recognized that it had previously not found “good cause” under 
similar circumstances and had ruled that, under ORS 656.012(3), it must construe the 
law “in an impartial and balanced manner.” See Daron J. Havlik, 71 Van Natta 427 
(2019). Nonetheless, the Board emphasized that the court had unequivocally clarified 
that a “good cause” determination must be liberally construed in the light most 
favorable to the party seeking relief under ORS 656.319(1)(b) and such a construction 
did not conflict with ORS 656.012(3). Samuel Goodwin II, 72 Van Natta 508 (2020).  

Closure procedures and appeal 

Claim closure—sufficient information. Held: "Sufficient information" for 
claim closure requires a qualifying statement of no permanent disability. SAIF was 
ordered to accept a low back sprain/strain and an L3-4 disc protrusion. SAIF then issued 
a ceases denial of these conditions combined with pre-existing degeneration but later 
rescinded that denial. A year later, an IME concluded that claimant's work injury was no 
longer the major cause of claimant's disability/need for treatment and that claimant had 
no impairment due to the accepted conditions. Although claimant's attending physician 
agreed with the IME's description of impairment for the "accepted strain and L3-4 disc 
protrusion," which triggered claim closure, because the attending physician did not 
specifically concur with the IME that claimant had no impairment due to the accepted 
combined condition, the board, in rescinding the closure as premature, found that SAIF 
did not have - as required under OAR 436-030-0020(2) -  a "qualifying statement" of no 
permanent impairment and therefore lacked "sufficient information" to close the 
claim. Guadalupe Gonzalez-Ramirez, 72 Van Natta 141 (2020).  

Claim closure—notice. Held: No good cause exception for untimely appeal. 
Here, SAIF mailed its Notice of Closure on October 31, 2018. The 60-day period to 
request reconsideration of the Notice of Closure ended on December 31, 2018. See ORS 
656.268(5)(e). Claimant did not file a request for reconsideration with WCD until 
January 18, 2019. Thus, his request was untimely filed. Claimant contended that he has 
“good cause” for the untimely filing of the reconsideration request. The board 
disagreed, noting there is no “good cause” exception, or any exception, to the 60-day 
statutory filing period. See ORS 656.268(5)(e). In other words, the Board was not 
statutorily authorized to overlook an untimely filed request. Accordingly, the Board 
affirmed the ALJ’s order and concluded claimant’s request for reconsideration was 
untimely filed and upheld the ruling. Board member Ousey specially concurred, noting 
the ruling was correct but commented it would only seem fair that a “good cause” 
exception be available for a request for reconsideration of a Notice of Closure, like it is 
available for requests for reconsideration of a Notice of Closure under the board’s Own 
Motion jurisdiction. He urged the Management Labor Advisory Committee to consider 
this apparent “gap” in the statute and to encourage the legislature to address this 
matter. Juan Lopez-Ciro, 72 Van Natta 166 (2020). 

https://www.oregon.gov/wcb/Orders/2020/remand/jun/1405977.pdf
https://www.oregon.gov/wcb/Orders/2020/review/feb/1805546d.pdf
https://www.oregon.gov/wcb/Orders/2020/review/feb/1901048.pdf
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Claim classification and suspension of benefits 

Suspension of benefits—notice. Held: Suspension request must be preceded 
by a notice to the worker stating the "date, time, and place of the interview. The Board 
reversed a suspension order and subsequent denial based on the insurer's failure to 
notify claimant of a date, time, and place of an interview. The Board held that under the 
current version of OAR 436-060-0135(2), any suspension request must be preceded by 
a notice to the worker stating the "date, time, and place of the interview." Because 
SAIF's notice only requested that the worker call to set up an interview, the board held 
the suspension order was procedurally invalid. Gustav A. Schenk, 71 Van Natta 178 
(2019).  

Denials 

Denial—combined condition. Held: Carrier did not prove "change" in 
combined knee condition since effective date of acceptance. In this accepted combined 
condition knee claim, the board agreed with the ALJ that the IME opinion failed to 
persuasively explain how the injury ceased to be the major contributing cause of the 
need for treatment/disability for the combined left knee condition. Here, the IME doctor 
opined that claimant had a combined left knee condition, which involved her meniscal 
condition that was treated by a partial meniscectomy and preexisting degenerative joint 
disease. The IME doctor stated claimant’s ongoing treatment, including a steroid 
injection, was due to preexisting osteoarthritis. In doing so, he reasoned that, as time 
passes, the degenerative disease progresses. He stated that claimant’s meniscus tear 
was probably preexisting and, with such a minor injury, would never be the major 
contributing cause for her ongoing significant symptomatology and need for treatment. 
He also noted that claimant’s meniscus tear had been surgically treated (on September 
24, 2015), and that, within two or three months, the postoperative symptoms would 
resolve, and any ongoing symptomatology would relate to the preexisting disease. The 
board held that without more explanation concerning a “change in the worker’s 
condition or circumstances”, the IME doctor’s opinion was conclusory and not well 
explained. Peggy S. Shelton, 71 Van Natta 73 (2019).  

 

Medical benefits 

Medical benefits–gastric bypass. Held: Claimant’s proposed gastric bypass 
surgery was not compensable because the medical service was directed solely at his 
obesity, rather than directed, in material part, to his accepted low back condition. 
Claimant had several accepted low back conditions. In response to claimant’s attending 
physician’s request for authorization for gastric bypass surgery, the carrier denied the 
medical service claim, asserting the surgery was not due in material part to claimant’s 
accepted low back condition. Claimant requested a hearing, contending the proposed 
surgery was compensably related to his accepted low back condition and any benefit 
the surgery would provide concerning his obesity was incidental. The Board disagreed 
with claimant’s contention. Citing SAIF v. Sprague, 346 Or 661, the Board explained 
medical services for “ordinary” conditions are compensable under ORS 656.245(1)(a) 
when the claimed medical service is for a condition caused in material part by the work 
injury. The Board further noted Sprague rejected the consideration of incidental 
benefits to an unrelated condition when assessing the compensability of medical 
services for a compensable injury under ORS 656.245(1). Turning to the case at hand, 
based on the persuasive opinion expressed by a physician who examined claimant on 
behalf of the carrier, the Board found the gastric bypass surgery was solely directed to 

https://www.oregon.gov/wcb/Orders/2019/review/feb/1800313c.pdf
https://www.oregon.gov/wcb/Orders/2019/review/jan/1800547a.pdf
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claimant’s obesity. Under such circumstances, the Board determined the surgery had no 
relationship to his accepted low back condition and, as such, the surgery did not 
provide an “incidental benefit” to claimant’s obesity. Consequently, the Board concluded 
the proposed gastric bypass surgery was not for a condition caused in material part by 
the accepted low back condition. Richard D. Verkist, 71 Van Natta 312 (2019). 

Medical benefits—diagnostic services. Held: Diagnostic medical services 
materially related to a work-injury event are compensable under ORS 656.245(1). The 
worker sustained multiple injuries at work when high winds caused a tent pole to strike 
her, throwing her against a wall. The insurer accepted the claim and designated various 
physical conditions as compensable, including a fractured clavicle, multiple rib fractures, 
multiple vertebral fractures, a full thickness scalp laceration, a concussion, and facial 
scarring. Later, the worker showed signs of psychological distress and her attending 
physician recommended a psychological evaluation to address "PTSD-like symptoms." 
The insurer refused to authorize the evaluation because it was not for an accepted 
medical condition. The Court of Appeals upheld the refusal, concluding the Supreme 
Court's decision in Brown v. SAIF, 361 Or 241 (2017), limited entitlement to medical 
services to the accepted medical conditions. In reversing the Court of Appeals' decision, 
the Supreme Court focused on the wording of the medical services statute, ORS 
656.245(1). That statute begins, "For every compensable injury, the insurer or self-
insured employer shall cause to be provided medical services for conditions caused in 
material part by the injury for such period as the nature of the injury or the process of 
recovery requires . . . ." The parties’ arguments focused on whether the term "injury" in 
the statute referred to the accepted medical conditions, as suggested by Brown, or to 
the work-injury event. The court concluded that the term "injury" is used inconsistently 
in the statute, referring sometimes to the work-injury event and sometimes to medical 
conditions. The court held that it meant the work-injury event in the requirement that 
the insurer provide medical services "for medical conditions caused in material part by 
the injury," and meant a medical condition in the subsequent phrase, "for such period 
as the nature of the injury or the process of recovery requires." Because the basic duty 
to provide medical services is defined in the first of the above phrases, the court held 
that an insurer must provide diagnostic medical services for medical conditions "caused 
in material part" by the work-injury event, even if those conditions have not been 
accepted. Garcia-Solis v. Farmers Ins. Co., 365 Or 26 (2019).  

Permanent partial disability 

 Permanent partial disability—work disability. Held: Award of work disability 
for injury during modified work depends on whether worker returns or is released to 
initial job-at-injury. The worker sustained a compensable injury temporarily restricting 
him from his work as a choker setter. While performing modified work as a shop helper, 
the worker sustained a second, more serious injury; the injury did not prevent him from 
returning as a shop helper but did permanently preclude him from working as a choker 
setter. The Board, relying on Thrifty Payless, Inc. v. Cole, 247 Or App 232 (2011) 
(defining “regular work” as “the paid labor, tasks, duty, role, or function that the 
worker performs for an employer on a steady, recurring, or customary basis”), found 
that the worker’s modified work was not his “regular work”. Because the worker could 
not return as a choker setter, he was eligible for a work disability award for the second 
injury claim. Pedro Perez-Hernandez, 71 Van Natta 1298 (2019). 

Permanent partial disability—apportionment. Held: An insurer may not 
apportion impairment without first issuing a combined condition acceptance and denial.  
In this apportionment case, the Supreme Court ruled the workers’ compensation 

https://www.oregon.gov/wcb/Orders/2019/review/mar/1705109.pdf
https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll3/id/7161/rec/1
https://www.oregon.gov/wcb/Orders/2019/review/nov/1804879.pdf
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statutes require the insurer or self-insured employer to fully compensate a worker for 
“new impairment” caused in material part by the work injury unless the insurer or 
employer accepts and then denies a “combined condition.,” With respect to “new 
impairment” the court acknowledged that a permanent impairment award should not 
compensate the worker “any disability that may have existed” before the compensable 
injury. However, relying on it’ pre-1990s decision in Barret v. D & H Drywall, 300 Or 
325 (1985), on reconsideration, 300 Or 553 (1986), the court stated, if the work injury 
caused a preexisting disease to produce symptoms where none existed immediately 
prior to the accident, and those symptoms produced loss of earning capacity, then that 
loss of earning capacity is due to the compensable injury, and the statute requires an 
award of compensation therefor. The court ultimately determined the legislature 
intended the process of accepting and denying a “combined condition” to be an 
exception to prior law that otherwise would require insurers or employers to 
compensate the full measure of a worker’s “new impairment” without apportionment; 
the worker has no responsibility to require acceptance of a “combined condition” in 
order to obtain impairment beyond that directly associated with the accepted medical 
conditions. The court found further support for the conclusion in the general 
requirement that employers and insurers must provide notice to workers when they are 
denying compensation, which it concluded would not always be given or apparent to a 
worker when impairment is apportioned in the absence of a combined condition denial. 
Caren v. Providence Health System Oregon, 365 Or 466 (2019).  

Temporary disability 

 Temporary disability—interim compensation.  Held: Interim compensation 
owed on new/omitted condition claim independent of closed initial claim. The worker's 
initial claim was accepted for various right hip conditions. The worker later filed a new 
or omitted condition claim for a left shoulder strain allegedly resulting from falls due to 
the hip condition. That denial was upheld. Later, the worker filed another new/omitted 
condition claim for a left rotator cuff tear allegedly resulting from falls due to the hip 
condition. The claim was accompanied by a time loss authorization for the condition. 
The insurer sent the worker a letter stating that the claim was precluded by the prior 
litigation. More than 60 days after the worker's rotator cuff tear claim, the worker filed 
a request for hearing on a de facto denial basis. The ALJ found the rotator cuff tear 
claim not compensable but awarded interim compensation from the date of the 
insurer's receipt of the claim to the date of the ALJ's order. On board review, the 
insurer argued that the ALJ had erred in awarding interim compensation under Lebanon 
Plywood v. Seiber, 113 Or App 651 (1992), based on the closed initial claim. The Board 
rejected this argument, concluding that interim compensation was owing on the rotator 
cuff new/omitted condition claim independent of the closed initial claim because there 
was no substantive determination of temporary disability benefits on the new claim. 
However, the board modified the ALJ's award to the date of hearing rather than that of 
the ALJ's order. Donald J. Dugas, 71 Van Natta 512 (2019). 

 Temporary disability—secondary job. Held: Untimely request for "verifiable 
documentation" of wages in secondary job did not extend the worker's 60-day time 
limit for providing such documentation. The worker informed the employer that the 
worker had more than one job at the time of the injury. The employer and its 
processing agent both sent the worker requests for verifiable documentation of wages 
in the secondary employment, but not within five business days of learning of the 
worker's secondary employment, as required under OAR 436-060-0035(4)(b)(A). The 
worker sent the verifiable documentation in response to the requests, but neither the 
employer nor the processing agent received it within 60 days of the request, as 

https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll3/id/7450/rec/2
https://www.oregon.gov/wcb/Orders/2019/review/may/1705720.pdf
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required under ORS 656.210(2)(b)(B) and OAR 436-060-0035(4)(b)(A). The Board held 
that the untimely requests for verifiable documentation did not extend the 60-day 
deadline for the worker's response, holding only that the employer and claims 
processing agent's failure to comply with the five-day deadline could lead to a civil 
penalty. MacKenzie Wageman, 72 Van Natta 234 (2020).  

Temporary disability—rate. Held: Method of approximating the worker’s 
weekly wage was within the Director’s discretion. In this time loss rate case, the court 
rejected the worker’s challenge to the validity of a previous version of OAR 436-060-
0025(4) (WCD Admin. Order 16-055) that instructed insurers to average wages earned 
after a wage rate change with wages earned before that rate change. The worker 
contended that such an average did not accurately reflect the worker’s wage “at the 
time of injury” under ORS 656.210, and thus that the rule was invalid as contrary to 
statute. The court disagreed, concluding that the rule was consistent with ORS 656.210 
because, for workers with irregular hours and wages, the statute grants the director 
broad discretion to make rules for calculating the worker’s weekly wage. The court 
concluded that the method of approximating the worker’s weekly wage at the time of 
injury reflected in the challenged rule was within that broad discretion. Poland v. SAIF, 
303 Or App 665 (2020).  

Temporary disability—termination. Held: Carrier was not entitled to 
terminate claimant’s temporary disability (TTD) benefits before he was enrolled in a 
Managed Care Organization (MCO). Following his MCO enrollment, claimant did not 
continue to seek care from his “non-MCO” physician, but rather received treatment 
from a number of physicians (one who was “MCO-authorized”). After claimant did not 
respond to the carrier’s letter requesting he choose a “MCO-authorized” attending 
physician, the carrier terminated his TTD benefits. Thereafter, claimant requested a 
hearing, contending he was entitled to ongoing TTD benefits because his prior “non-
MCO” physician had authorized “open-ended” TTD benefits for his compensable low 
back condition and no “MCO-authorized” attending physician had terminated such 
benefits. The Board agreed with claimant’s contention. Citing ORS 656.262(4)(i), the 
board stated compensation may be unilaterally suspended when an MCO-enrolled 
worker continues to seek care from a “non-authorized MCO” physician more than seven 
days after the carrier’s mailing of a notice that the physician is not “MCO authorized.” 
Referring to ORS 656.262(4)(g), the Board noted TTD benefits are not due and payable 
after a claimant’s attending physician ceases to authorize such benefits. Relying on ORS 
656.005(12)(b) and Jason Greenslitt, 58 Van Natta 716 (2006), the Board reiterated an 
attending physician is primarily responsible for the worker’s treatment, which is a 
question of fact. Finally, the Board cited Dedera v. Raytheon Eng’rs & Constr., 200 Or 
App 1 (2005), for the proposition that when a prior attending physician authorizes 
ongoing “open-ended” TTD benefits, the subsequent attending physician must take an 
affirmative step to “put a stop to” the previous authorization. Turning to the case at 
hand, the Board acknowledged claimant had been enrolled in an MCO. Nonetheless, the 
Board determined claimant had not “continued to seek care” from a “non-MCO 
authorized” physician more than seven days after he was notified that his former 
attending physician was not “MCO-authorized.” Under such circumstances, the carrier 
was not authorized to terminate claimant’s TTD benefits under ORS 656.262(4)(i). 
Furthermore, because claimant’s former attending physician had taken claimant off 
work “indefinitely,” the Board found the authorization for TTD benefits was “open-
ended.” Reasoning that no “MCO-authorized” attending physician had “halted” the prior 
TTD authorization, the Board concluded claimant was entitled to ongoing TTD benefits. 
Member Curey dissented. Although acknowledging claimant’s initial attending physician 
had provided an “open-ended” time loss authorization, Curey contended a subsequent 

https://www.oregon.gov/wcb/Orders/2020/review/mar/1804621e.pdf
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“MCO-authorized” physician had become primarily responsible for claimant’s 
compensable condition and had provided opinions supporting the proposition that those 
conditions had resolved, and claimant could perform regular work. Reasoning the 
subsequent “MCO-authorized” physician had taken affirmative steps to “halt” the 
previous attending physician’s TTD authorization, Member Curey asserted claimant was 
not entitled to ongoing TTD benefits. Freiherr George Von-Bothmer Zuschwegerhoff, 72 
Van Natta 442 (2020).  

Temporary disability—rate. Held: Two year time limitation time bars 
challenge to TTD rate dispute. In this time loss rate dispute, the Board held claimant's 
request for hearing was time-barred under the two-year limitation in ORS 656.319(6) 
for challenging claims processing issues because the worker had filed his request for 
hearing more than two years after the first payment at the disputed rate. The worker 
argued that each time loss payment gave rise to a new two-year period to challenge 
the rate. The employer argued that the pivotal event for calculating the two-year 
limitation was the date of an initial notice sent to the worker describing the calculation 
of the rate. The court held that the Board's order was not supported by "substantial 
reason" because it failed to explain why the "the city's first check to the claimant 
involved a processing action or inaction that each subsequent check did not also 
involve." Thus, the court remanded the case to the Board for reconsideration. Swint v. 
City of Springfield, 305 Or App 679 (2020).   

https://www.oregon.gov/wcb/Orders/2020/review/may/1902249a.pdf
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