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Brent Berselli, Holland & Knight LLP, Portland. Mr. Berselli is a member of the firm’s Private Wealth 
Services Practice Group. He serves as general counsel to wealthy individuals, their families, and their 
businesses throughout the United States to design and implement sophisticated strategies integral to 
family wealth planning. He is an Associate Committee Member of the Campaign for Equal Justice, a 
member of the Oregon State Bar Business Law Section, Estate Planning and Administration Section, 
and Taxation Section, the Multnomah Bar Association, the Clark County Bar Association, and the 
American Bar Association. He holds an LL.M. in Taxation from the University of Washington School of 
Law. Mr. Berselli is admitted to practice in Oregon and Washington.

Christopher Cline, Riverview Asset Management, Vancouver, Washington. Mr. Cline is President and 
Chief Executive Officer of Riverview Trust Company, where, in addition to overseeing all aspects of 
Riverview’s operations, he works directly with clients to help them navigate the challenges of estate 
planning and trust administration, particularly in business succession, trust design, and charitable 
planning. He is a Fellow of the American College of Trust and Estate Counsel, past president of the 
Estate Planning Council of Portland, and past chair of the Oregon State Bar Estate Planning and 
Administration Section and current editor of section’s newsletter. Mr. Cline is a nationally recognized 
speaker and author on numerous estate planning topics. He has written seven books on estate planning, 
including The Law of Trustee Investments, published by the American Bar Association. He has drafted 
trust and probate legislation for the State of Oregon.

Professor Samuel Donaldson, Georgia State University, Atlanta. Professor Donaldson teaches a 
number of tax and estate planning courses, as well as courses in the areas of property, commercial law, 
and professional responsibility. Prior to joining the Georgia State faculty in 2012, he was on the faculty 
at the University of Washington School of Law in Seattle for 13 years, where he served for two years 
as Associate Dean for Academic Administration and for six years as the director of the law school’s 
Graduate Program in Taxation. Professor Donaldson is an Academic Fellow of the American College 
of Trust and Estate Counsel (ACTEC) and a member of the bar in Washington, Oregon, and Arizona. 
Among his scholarly works, he is a coauthor of the West casebook, Federal Income Tax: A Contemporary 
Approach, and a coauthor of the Price on Contemporary Estate Planning treatise published by Wolters 
Kluwer. Professor Donaldson has served as the Harry R. Horrow Visiting Professor of International Law 
at Northwestern University and a Visiting Assistant Professor at the University of Florida Levin College 
of Law. Professor Donaldson holds an LL.M. in Taxation from the University of Florida.

Theodore Reuter, Wool Landon, Portland. Mr. Reuter handles will contests, trust litigation, and 
contested guardianship and conservatorship matters at the trial court level and on appeal. He advises 
professionals, particularly attorneys, about their obligations under the regulatory codes that govern 
their conduct and representing them before the regulatory bodies that license them. He is a member 
of the American Bar Association Professional Responsibility Section, the Oregon State Bar Appellate 
Practice Section and Estate Administration and Planning Section, and the Multnomah Bar Association. 
He is admitted to practice in Oregon and Idaho (inactive). Mr. Reuter has presented on attorney ethics 
and topics in estate litigation.

Penny Serrurier, Stoel Rives LLP, Portland. Ms. Serrurier helps nonprofit organization clients navigate 
the complex laws and regulations in all aspects of governance, compliance, and tax-related matters. 
She has substantial experience working with higher education institutions, health care organizations, 
public charities, and private foundations on issues involving fundraising, governance, advocacy, tax 
status, scholarship compliance, endowment management, and related matters. Ms. Serrurier also 
serves as an Adjunct Professor of Law teaching nonprofit organizations at Lewis & Clark Law School. 
She is a Fellow of the American College of Trusts and Estates Counsel, a member and past chair of the 
Oregon State Bar Estate Planning and Administration Section, and a member of the Estate Planning 
Council of Portland, Northwest Planned Giving Roundtable, Oregon State Bar Business Law Section 
and Taxation Section, the American Bar Association Taxation Section, the Multnomah Bar Association, 
and Oregon Women Lawyers. Ms. Serrurier is admitted to practice in Oregon and Washington.
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Robin Smith, Butcher & Smith Law LLC, Portland. Ms. Smith focuses her practice in the areas of estate 
planning, trust administration, nonprofit organizations, tax, and real estate. Ms. Smith assists her estate 
planning clients in areas such as second marriages, disabled children, family businesses, charitable 
giving, and vacation and investment properties, as well as will and trust disputes, guardianship and 
conservatorship proceedings, and premarital and community property agreements. She is a member 
of the Estate Planning Council of Portland, the Oregon State Bar Estate Planning and Administration 
Section Executive Committee, the Oregon State Bar Elder Law Section and Nonprofit Organizations 
Law Section, the Multnomah County Bar Association, and the Washington State Bar Real Property and 
Probate Section. She has taught Charitable Giving and Tax Exempt Organizations in the University of 
Washington Graduate Program in Taxation. She holds an LL.M. in Taxation from New York University. 
She is admitted to practice in Oregon and Washington (inactive).

Michele Wasson, Riverview Trust Company, Vancouver, Washington. Ms. Wasson is Senior Vice 
President and Chief Fiduciary Officer at Riverview Trust Company, which she joined in fall 2020, bringing 
her experience in estate planning, trust and estates, and philanthropic planning. She provides wealth 
management advice related to gift and estate tax, income taxation of trusts and estates, business 
succession, and charitable giving. She works with a variety of fiduciary trusts, including family, dynasty, 
generation-skipping, charitable, and grantor and nongrantor trusts. Ms. Wasson is a member of the 
Estate Planning Council of Portland board, chair of the Oregon State Bar Nonprofit Organizations Law 
Section, and an adjunct faculty member at Lewis & Clark Law School.

Eric Wieland, Samuels Yoelin Kantor LLP, Portland. Mr. Wieland focuses on the areas of estate 
planning, business planning, taxation, qualified retirement plans, ERISA Compliance, and trust and 
estate administration. He also serves as an adjunct professor at Lewis & Clark Law School. Mr. Wieland 
is a member of the Oregon State Bar Estate Planning and Administration Section Executive Committee 
and is the section’s Continuing Legal Education Chair. He holds an LL.M. in Taxation from the University 
of Washington School of Law. He is licensed to practice law in Oregon, Washington, and Missouri.
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I.  GENERAL RULES OF CHARITABLE GIVING1 

 
A. Gifts During Life:  Income Tax Consequences.2 

In general, a donor may deduct for income tax purposes the fair market value of an item 
donated to a qualified charity.  However, the total charitable deduction that a donor may take in a 
given year is subject to adjusted gross income percentage limitations.  In addition, certain 
donated property is subject to specific rules that may reduce the amount of the charitable 
deduction.  Following is a list of types of property and the percentage limitations and reduction 
rules applicable to each. 

1. Gifts of Cash.  Deductible up to 60 percent of the donor’s adjusted gross income 
as of 2018.  Any contributions in excess of the deduction limitation may be carried 
forward for the following five years.  IRC § 170(d)(1); Treas Reg § 1.170A-10(a).  Cash 
gifts are deductible only if the donor keeps a bank record of the transaction (e.g., a check 
or credit card statement) or a written receipt from the charity providing the date and 
amount of the contribution.  A donor needs a receipt from the charity to claim a 
deduction of $250 or more.  See I.A.12, below. 

a. CARES Act.  Passed in light of the Covid-19 pandemic, the Act suspends 
the adjusted gross income limitation for 2020, making gifts that previously 
qualified for that limitation deductible in full against a taxpayer’s 
contribution base.  Moreover, the Act permits donors to deduct up to $300 
of cash gifts made in 2020, whether they itemize their deductions or not. 

b. Consolidated Appropriations Act.  Passed in December 2020, the Act 
permits donors to deduct up to $300 (or $600 in the case of a joint return) 
of cash gifts made in 2021. IRC § 170(p). 

2. Gifts of Securities and Real Estate. 

a. Long-Term Capital Gain Property.  Property held for more than one 
year is deductible at the full present fair market value, with no tax on the 
appreciation.  IRC § 170(e).  However, the deduction is limited to 30 percent of 
the donor’s adjusted gross income.  IRC § 170(b)(1)(C)(i); Treas Reg § 1.170A-
8(d)(1).  Any contributions in excess of the limitation may be carried forward for 
the following five years.  IRC § 170(b)(1)(C)(ii).  There is a “step-down” election 
where a donor may elect to increase the ceiling on the deduction to 50 percent of 

                                                 
1 A huge thank you to Victoria Muirhead of Lewis & Clark Law School for her assistance in updating this 

article. 
2 Unless otherwise stated, the limitations discussed in this section assume that an individual is gifting to “public 

charities” such as schools, hospitals, churches, or “publicly supported” organizations.  Gifts to most types of private foundations 
are subject to additional restrictions on deductibility.  See Section I.A.9., below. 
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adjusted gross income (with a five-year carryover for any excess).  However, the 
donor must then reduce the amount of the deduction for all long-term property 
gifts made during the year by 100 percent of the appreciation (i.e., deduct the 
basis of the property rather than the full fair market value) and must similarly 
reduce the deduction for long-term property gifts being carried over from earlier 
years. IRC § 170(b)(1)(C)(iii) and (e)(1)(B); Treas Reg § 1.170A-8(d)(2).  The 
“step-down” election cannot be revoked after the tax return’s due date. 

b. Short-Term Capital Gain Property.  For property held for one year or 
less, the donor’s deduction is limited to the cost basis of the property. 
IRC §170(e)(1)(A). Deductible up to 50 percent of the donor’s adjusted gross 
income. IRC §170(b)(1)(A).  Five-year carryover allowed for any excess.  
IRC § 170(d)(1); Treas Reg §1.170A-10. 

PRACTICE TIP:  If property has a fair market value lower than its basis, the donor 
should consider selling the property and contributing the proceeds, thereby taking 
advantage of the capital loss for income tax purposes. 

3. Ordinary Income Property (Sale Would Result in Ordinary Income).  
Deduction is limited to cost basis.  Examples of ordinary income property are inventory, 
crops, artwork or other works subject to copyright created by the donor, certain types of 
stock, and certain partnership property.  IRC § 170(e)(1)(A). Deductible up to 50 percent 
of the donor’s adjusted gross income.  IRC § 170(b)(1)(A). Five-year carryover allowed 
for any excess.  IRC § 170(d)(1); Treas Reg §1.170A-4(b)(1).   

4. Tangible Personal Property.  Examples of tangible personal property include 
artwork, antiques, books, and collectibles.  Clothing and household items (furniture, 
electronics, appliances) are subject to a special rule which prohibits any deduction unless 
the items are in “good used condition or better.”  IRC § 170(f)(16).  The reduction rules 
applicable to tangible personal property depend on whether the use of the property by the 
charity will be “related” to its exempt function.  For example, a gift of a painting to a 
museum for display would be a related use, while a gift of the same painting to a hospital 
would be an unrelated use.  Treas Reg § 1.170A-4. 

a. Related Gifts.  If the gift is related to the charity’s exempt function, the 
deduction is for full fair market value.  IRC § 170(e)(1)(B)(i). However, the 
deduction is limited to 30 percent of the donor’s adjusted gross income.  
IRC § 170(b)(1)(D)(i).  Five-year carryover allowed for any excess. 
IRC § 170(d)(1).  The “step-down” election described above in Section 2.a. is also 
available so that the donor may raise the ceiling on the deduction limitation from 
30 percent to 50 percent of adjusted gross income but would then be limited to 
deducting the cost basis of the property. 
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b. Unrelated Gifts.  If gift is unrelated to donee’s exempt function, 
deduction must be reduced by the amount of gain that would have been long-term 
capital gain had the property been sold at its fair market value (i.e., deduction 
limited to basis).3  IRC § 170(e)(1)(B).  Deductible up to 50 percent of adjusted 
gross income.  IRC § 170(b)(1)(A).  Five-year carryover allowed for any excess. 

PRACTICE TIP:  Donors often contribute tangible personal property to charity 
rummage sales or auctions.  Because the items are donated to the charity for sale, 
the use is “unrelated” and the donor’s deduction is reduced by the amount of long-
term gain.  In most instances, the reduction rule is meaningless because the fair 
market value of the item is less than its basis (e.g., used clothing).  However, a 
donor can lose a substantial deduction by donating valuable items such as art or 
antiques to a charitable auction since the donor will be limited to a charitable 
deduction for the item’s basis.   

PRACTICE TIP:  Although income tax charitable deductions generally are not 
allowable for remainder interests in tangible personal property, a deduction is 
allowed for gifts of undivided interests – e.g., an undivided one-sixth interest in a 
painting given to museum, with the museum having possession two months each 
year. 

5. Retirement Assets.  The fundamental rule that applies to retirement accounts still 
applies when retirement assets are given to charity during life:  A donor must recognize 
income when assets are withdrawn from a retirement account.  Donors who itemize can 
claim a charitable deduction for the amounts donated to charity, subject to the adjusted 
gross income deductibility ceilings and carryover rules discussed above.  In 2006, 
Congress created the “IRA Charitable Rollover” as a limited exception to the general 
rule.  The exception provides that a donor who is age 70 1/2 or older can make a direct 
charitable contribution from an IRA of up to $100,000 per year to a qualified charity (in 
general—a “public charity,” but not a supporting organization, donor-advised fund, or 
charitable remainder trust).  A donor who qualifies for this exception can exclude the 
amount of the contribution from his or her taxable income.  The charitable rollover was 
made permanent by Congress effective January 1, 2016.   

a. IRAs Only.  The IRA charitable rollover works only for traditional and 
Roth IRAs.  Distribution from SIMPLE IRAs, SEPs, Keoghs, 403(b)s, 401(k)s, 
and profit-sharing plans do not qualify. 

b. Details.  Distributions must be direct from the IRA administrator to the 
charity, and the charity must issue a timely written acknowledgment to the donor 
stating that it has received the IRA distribution and that no goods or services were 

                                                 
3 IRC § 6050L requires charities that receive and then sell donated property to report the sale price to the 

IRS (with a copy to the donor) if the property is sold within three years of donation.  (Form 8282) 
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received in exchanged for the contribution.  Any benefits received back (e.g., a 
dinner at the charity gala) will disqualify the entire distribution. 

CAVEAT:  There is no charitable deduction for the charitable IRA rollover.  But 
excluding the amount from income is a better result for many taxpayers.  The 
distribution amount is included in the donor’s RMD for the year.  There are 
special allocation rules (favorable to the taxpayer) that apply when making a gift 
from an IRA account that consists of both deductible and non-deductible 
contributions. 

6. Bargain Sales.  A bargain sale is a sale of property where the sale price is less 
than the property’s fair market value.  If a bargain sale is made to a charity, the donor 
may receive a charitable deduction for the difference between the fair market value and 
sale price.  IRC § 170(e)(2).  However, the cost basis of the property must be allocated 
between the portion of property “sold” and the portion of the property “given” to charity 
on the basis of the fair market value of each.  Appreciation allocable to sale is subject to 
capital gains tax; appreciation allocable to the gift is not.  IRC § 1011(b). 

CAVEAT:  An outright gift of mortgaged property is considered a bargain sale. 
Treas Reg §1.1011-2(a)(3). 

7. Services.  No charitable deduction allowed for the value of personal services 
rendered free for charity.  Treas Reg § 1.170A-1(g).  But see discussion in 
Section I.A.11.g. below regarding the deductibility of out-of-pocket expenses paid by the 
donor in rendering volunteer services. 

8. Rent-Free Use of Property by Charity.  No income tax charitable deduction for 
the value of rent-free use of property.  IRC § 170(f)(3)(A); Treas Reg § 1.170A-7(a).  
Similarly, a donor who contributes rent-free use of a vacation home to a charity is not 
entitled to a charitable deduction.  Moreover, the donated time counts as the donor’s 
“personal use.”  Rev Rul 89-51, 1989-1 C.B. 89.  (Does not create a problem if the donor 
treats the property as a personal residence when deducting mortgage interest, but it could 
be problematic for a donor who treats a vacation home as rental property.) 

9. Gifts to Private Foundations (Other Than Private Operating Foundations). 

a. General Rule.  Gifts of cash to a private foundation are subject to a 
deduction limitation of 30 percent of a donor’s adjusted gross income.  
Deductions for gifts of long-term capital gain property of any kind are subject to a 
20 percent adjusted gross income limitation deduction and, except as described 
below in b., are limited to a deduction of the lower of cost basis or fair market 
value.  IRC § 170(e)(1)(B)(ii).  Donors who give to both a public charity (a 
60-percent type organization) and a private foundation (a 30-percent type 
organization) in a given year must calculate their deduction under the 60-percent 
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limitation first.  All amounts in excess of the deduction limitations may be carried 
over for the following five years. 

b. Special Rule for Gifts of Qualifying Publicly Traded Securities.  Gifts 
to a private foundation of qualifying public traded securities may be deducted at 
full fair market value.  IRC § 170(e)(5)(A).  The securities must be the type for 
which market quotations are readily available on an established securities market.  
Mutual fund shares also count under this rule so long as market quotations for the 
fund are published daily in readily available newspapers.  
Treas Reg §1.170A-13(c)(7)(xi)(A)(2).  The IRS has taken the position that stock 
subject to Rule 144 restrictions is not qualified appreciated stock.  PLR 9247018. 

c. Special Rule for Certain Types of Private Foundations.  Private 
operating foundations and pass-through foundations are treated essentially as 
public charities for purposes of calculating the deduction and the donor’s AGI 
percentage limitations. 

10. When is a Contribution Deductible for Income Tax Purposes?  In general, a 
charitable contribution can be deducted by a donor only in the year in which it is paid, 
regardless of the donor’s accounting method.  A pledge to make a donation is not enough 
– the amount must actually be paid before the deduction can be taken. 

a. Gifts by Check.  Gifts by check are effective when the check is 
unconditionally delivered or mailed.  Therefore, if a check is mailed prior to the 
end of the year, it is still deductible even though it may not clear the donor’s bank 
account until the following year.  Treas Reg § 1.170A-1(b).  A post-dated check is 
not an unconditional payment – it is merely a promise to pay at a later date and is 
not deductible until the later of the date of delivery or the date on the check. 

b. Gifts of Securities.  If mailed, date of mailing is effective date; if 
hand-delivered to charity, date received by charity is effective date.  If securities 
are delivered to the donor’s bank or broker (as donor’s agent) or to the issuing 
corporation (or its agent) instructing the corporation to reissue in the charity’s 
name, the delivery date is the date that the securities were transferred to the 
charity’s name on corporation’s books. 

c. Gifts of Artworks and Other Tangible Personal Property.  Effective on 
the date that the charity unconditionally receives the property. 

d. Real Estate Gifts.  Effective on the date that the charity receives a 
properly executed deed.  However, if the deed must be recorded to pass title under 
local law, the delivery date is the date that the deed is recorded. 
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e. Credit Card Gifts.  Charitable contributions made using a bank credit 
card are deductible when the bank pays the charity.  Because the use of a credit 
card creates the cardholder’s own debt to a third party, it is treated like the use of 
borrowed funds to make a contribution.  Rev Rul 78-38, 1979-1 CB 67. 

11. Valuation of Charitable Contributions.  The deduction for a gift of property 
generally is based on the property’s fair market value.  However, the deduction may be 
reduced because of the rules outlined above.  Following is a list of property and the 
appropriate method for obtaining a fair market value figure for each type of property: 

a. Securities.  Listed securities such as publicly traded stocks or bonds are 
valued at the mean between highest and lowest quoted selling prices on the 
valuation date (the date of delivery).  Treas Reg § 20.2031-2(b) and 25.2512-2(b). 
If there is not a market for securities on a stock exchange or over the counter, the 
fair market value is the mean between the bona fide bid and asked prices on the 
date of delivery.  Reg. §§ 20.2031-2(c) and 25.2512-2(c). 

b. Mutual Funds.  Mutual fund shares are valued as of the redemption price 
on the date of delivery. 

c. Real Estate, Works of Art, and Other Property Not Traded on an 
Exchange or Over the Counter.  Fair market value is the price at which the 
property would change hands between a willing buyer and a willing seller, neither 
being under any compulsion to buy or sell and both having reasonable knowledge 
of relevant facts.  Treas Reg § 1.170A-1(c).  In general, any donated property 
worth more than $5,000 must be appraised.  The Treasury Regulations set out 
very strict appraisal requirements.  A “qualified appraisal” must be obtained and a 
fully completed “appraisal summary” must be attached to Form 8283.  
See Treas Reg § 1.170A-13(c)(1), et al.  

d. Vehicles.  Concerns about abuse in vehicle donating programs run by 
charities have led to a special rule limiting the deduction for a car donation to the 
actual sale price of the car when it is sold by the charity.  

e. Partnership and LLC Interests.  In addition to the qualified appraisal 
rules that may apply to the donation of this type of property, contributions of 
partnership and LLC interests require additional analysis – the explanation of 
which is beyond the scope of this article.  In a nutshell, IRC § 170(e)(1)(A) 
requires that the contribution be reduced by the amount of ordinary income or 
short term gain that would have been recognized if the interest were sold.  If the 
partnership or LLC has debt, the contribution may invoke the bargain sale rules 
under IRC § 1011. 
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f. S Corps.  Contributions of S corporation shares have similar issues to 
those stated above with respect to contributions of partnership and LLC interests.   

g. Unreimbursed Volunteer Expenses.  Certain expenses may be 
deductible when incurred in rendering services for charity. Treas Reg § 1.170A-
1(g);Rev Rul 55-4, 1955-1 CB 291.  Ceiling is 50 percent of adjusted gross 
income, with a five-year carryover. 

(i) Travel Expenses.  Volunteers whose duties keep them 
away from home overnight may deduct reasonable payments for 
meals and lodging as well as travel costs.  However, deductions for 
unreimbursed charitable travel expenses will be disallowed if there 
is a significant element of personal pleasure, recreation, or 
vacation in the travel.   

(ii) Unreimbursed Automobile Expenses.  Donors who use 
their automobiles in rendering gratuitous services to charitable 
organizations may deduct their gas, oil, tolls, and parking costs 
(but not insurance and depreciation); or they may deduct a standard 
cents-per-mile rate in computing the cost of operating the 
automobile while volunteering.   

12. Substantiating Charitable Deductions.  The charity’s receipt must provide 
(1) the amount of cash and a description (but not the value) of any property contributed; 
(2) whether anything of value was given to the donor in exchange for the gift; and (3) if 
the donor did receive something from the charity, a description and good faith estimate of 
the value given.  Gifts of cash under $250 are deductible only if the donor retains a bank 
record of the transaction, or if the charity issues a receipt stating the date and amount of 
the gift. But see I.A.1 for a temporary exception to this requirement.  Of course, 
regardless of whether a donor has a receipt, the IRS may challenge the deduction for 
other reasons (e.g., the charity is not qualified, the value placed on the gift by the donor 
or the charity is inflated, the donor received a benefit).   
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a. Contributions of $250 or More.  Donors must have a receipt from a 
charity to claim a charitable deduction of $250 or more.  A canceled check 
without a receipt is insufficient.   

b. Noncash Contributions over $500.  A donor who contributes property 
over $500 must file a Form 8283 with his or her 1040.  Form 8283 requires a 
description of the property, name and address of donee, date of contribution, and 
the value of the property.  A gift for which an income tax charitable deduction of 
over $5,000 is claimed requires a qualified appraisal and an appraisal summary 
(other than for gifts of cash or other easily valued property such as publicly traded 
securities). 

13. Gift Tax Rules.  Present-interest gifts under $15,000 per donee are not required 
to be reported on Form 709.  Outright gifts of cash or property are generally not required 
to be reported assuming they qualify for the gift tax charitable deduction.  However, if a 
client is otherwise required to file a gift tax return, all gifts to charities must be included 
on the return.  In general, split-interest gifts must always be reported on a Form 709 (See 
Section II, below). 

B. Gifts After Death: Estate Tax Consequences. 

In general, gifts to a charity after death (through a bequest in a will or a transfer under a 
trust agreement) are deductible for estate tax purposes at full fair market value and are not 
subject to any of the deduction limitations discussed above in Section A.  Unlike the complex 
rules that govern the income tax charitable deduction, there is no limit on the total estate tax 
charitable deduction, no requirement that the deduction for capital gain or other property be 
limited to basis, and no distinction made among types of charitable organizations or the use of 
certain charitable bequests.  Most people are aware of the income tax advantages associated with 
charitable giving.  However, the estate tax benefits of charitable giving can also be substantial 
and should be considered as part of an overall estate plan. 

1. General Rules. 

a. Deduction.  Bequests to qualified charitable organizations are deductible 
in determining the net taxable estate of a decedent.  The amount deductible is the 
fair market value of the property at the date of death.  IRC § 2055(a); Treas Reg 
§ 20.2055-1(a).  For the most part, the estate tax rules track the income tax rules 
regarding which organizations qualify as charitable organizations for purposes of 
the estate tax charitable deductions. 

PRACTICE TIP:  Many non-profit organizations are non-charitable organizations, 
such as Section 501(c)(4) organizations (social welfare organizations) or Section 
501(c)(6) organizations (trade associations).  Those types of organizations do not 
qualify for the estate tax deduction under Section 2055(a).  If you are relying on 
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the charitable deduction for tax planning purposes and you are not sure about the 
exempt status of a particular organization, confirm it on GuideStar.org or contact 
the organization. 

PRACTICE TIP:  When naming a charitable beneficiary in a will or trust, it is not 
necessary to include specific data such as the charity’s street address or telephone 
number.  However, there should be enough information to clearly identify the 
charity.  In particular, be aware of charities with similar names (e.g., Guide 
Dogs), and charities with both a local and a national office.  Make sure you know 
which organization your client wants to give to, and be clear in your drafting. 

PRACTICE TIP:  If a married couple shares a strong charitable intent, consider an 
outright bequest to the surviving spouse of the amount of the intended charitable 
gift.  The spouse can then make the gift to charity and obtain an income tax 
benefit.  The amount will not be taxable in the estate, as it will be protected by the 
marital deduction. 

b. Substantiating the Deduction.  The IRS may require proof during the 
audit of an estate tax return that a recipient of a bequest is a qualified charity 
under IRC Section 2055(a).  The best evidence is a copy of the organization’s 
determination letter.  Actuarial calculations will be required for split-interest gifts 
(regardless of whether there is an audit). 

c. Private Foundations Versus Public Charities.  As stated above, unlike 
the income tax, there is no distinction made for estate tax purposes between a 
bequest to a private foundation and a public charity.  However, a deduction for a 
bequest to a private foundation where the private foundation is in violation of the 
IRS operating restrictions governing private foundations will be disallowed under 
Section 2055(e)(1). 

2. Ways to Give Under a Will or Trust 

a. Specific Bequest.  An outright bequest is the simplest means of obtaining 
an estate tax charitable deduction.  Note that under Oregon law, pecuniary 
bequests not in trust ordinarily do not carry out income, so if you want the charity 
to be entitled to a share of the income of the estate during the period of 
administration, you must include such language in the will.  Sample language for 
an outright bequest is as follows: 

“I bequeath [property] [the sum of $______________] to [charity], [city, state].  If 
on the date of my death [charity], or its lawful successor, is not in existence or is 
not a charitable organization as defined in Section 2055 of the Internal Revenue 
Code of 1986, as amended, or the corresponding provisions of any future federal 
tax laws, this bequest shall lapse, and the amount shall pass [as a part of the 
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residue of my estate.]  [Optional] The charitable bequest in this Section shall be 
deemed to be a bequest entitled to share in the income of my estate, and the 
legatee shall receive its proportionate share of the income of my estate determined 
as if it were a legatee of a pecuniary bequest in trust in accordance with ORS 
116.007(2)(b).” 

b. Residuary Bequest.  Residuary bequests are best expressed through a 
percentage or fractional share.  Sample language is as follows: 

“I devise and bequeath the remaining share of the residue of my probate estate as 
follows:  ___ percent to [charity], [city, state].  If on the date of my death 
[charity], or its lawful successor, is not in existence or is not a charitable 
organization as defined in Section 2055 of the Internal Revenue Code of 1986, as 
amended, or the corresponding provisions of any future federal tax laws, this 
bequest shall lapse, and the amount shall pass [in equal shares to the remaining 
residuary beneficiaries].” 

PRACTICE TIP: Beware of the tax effects of a residuary charitable bequest if the 
estate tax is to be paid out of the residue.  See 4., below. 

3. IRD Assets.  A will or trust can only claim a charitable income tax deduction for 
amounts paid pursuant to the terms of the governing instrument.  IRC § 642(c)(1); Treas 
Reg § 1.642(c)-1(a)(1)  When dealing with assets that have income in respect of a 
decedent (“IRD”), such as an IRA, make sure you either name a charity as the direct 
beneficiary of the asset, or have the asset pass to the residue and fund a residuary bequest 
to charity.  Do not use an IRD asset to fund a pecuniary bequest to charity or the estate 
will have to recognize income from the IRD asset.  For example, if an IRA names an 
estate as beneficiary and the estate then uses $100,000 of IRA assets to fund a pecuniary 
charitable bequest, the entire $100,000 will be subject to income tax and will not be 
eligible for an income tax charitable deduction.  A safety net in the event the beneficiary 
designation fails is to have a provision in the will or trust that requires that all charitable 
bequests be fulfilled first with IRD assets to the extent the estate or trust has IRD.4 

4. Tax Clause Issues.  It is important to note that any estate tax charitable deduction 
must be reduced by the amount of estate tax payable out of the charitable share.  Where 
estate taxes are payable out of a charitable share so that the amount passing to charity will 
be reduced by the amount of the tax, the resulting decrease in the amount passing to 
charity will further reduce the amount of the charitable deduction.  The smaller deduction 
will mean a larger taxable estate, which will increase the tax and again reduce the 
charitable deduction – and the cycle keeps repeating itself.  To finally determine the tax, 
you need to perform an interrelated calculation.  This effect is not necessarily disastrous, 

                                                 
4 Note however the “economic effect” regulation Treas Reg § 1.642(c)-3(b)(2) which can cause the 

charitable income tax deduction to be less than the amount of IRD distributed to the charity.   



Chapter 1—Charitable Deductions

 1–11Advanced Estate Planning 2021
 

so long as the client understands that paying tax out of the charitable share will reduce the 
amount passing to charity and increase the amount of tax that the government would 
otherwise receive. 

5. Fiduciary Income Tax Issues.  In general, an estate may deduct any amount of 
income that under the terms of the governing instrument is paid for a charitable purpose.  
IRC § 642(c)(1). An estate may also deduct amounts of income permanently set aside 
(but not yet paid) for a charity.  Trusts generally do not qualify for this “set-aside 
deduction.”  Most types of trusts must actually pay income to a charity to obtain an 
income tax deduction.  Note that the Internal Revenue Code requires that the payment of 
income to a charity must be authorized by the governing instrument. If there is no 
governing instrument, or the instrument is silent, local law applies.  Under Oregon law, 
residuary charitable bequests carry out income.  Pecuniary bequests not in trust do not.  
ORS 116.007.  Therefore, if you want to take a charitable income tax deduction on the 
Form 1041 for amounts of income paid to charity, there must be specific language 
authorizing the payment of income to charity for most non-residuary charitable bequests.  
(See section I.B.2.a., above.) 

CAVEAT: Note that for estate or trust contributions to be deductible for income 
tax purposes, they must be paid out of income and not principal.  Rev Rul 2003-
123, 2003-2 CB 1200.  Capital gain – which ordinarily is allocated to corpus – 
may also be deducted if paid to or permanently set aside for a charity during the 
tax year that it is earned.  Treas Reg § 1.642(c)-3. 

II.  SPLIT-INTEREST GIFTS 

Split-interest gifts, sometimes called “deferred gifts” are gifts in which the donor gives 
property to a charity and retains an interest.  The donor gets a current income tax deduction by 
irrevocably donating property to a charity while retaining an interest in the property.  Not 
surprisingly, split-interest gifts are highly regulated by the Internal Revenue Service.  Only very 
specific types of transactions are approved by the IRS as split-interest gifts, and a defective split-
interest gift may be denied an income tax deduction as well as a gift or estate tax deduction. 
Therefore, caution must be exercised in drafting or reviewing any of the following giving 
vehicles.5 

A. Charitable Remainder Trusts 

In general, a charitable remainder trust is a trust that provides for a specified distribution, 
at least annually, to one or more (non-charitable) beneficiaries, for life or for a term of years (not 
to exceed 20), with an irrevocable remainder interest to be paid to a qualified charitable 
organization.  Treas Reg § 1.664-1(a)(1)(i).  The value of the charitable remainder interest 
                                                 

5 The IRS has provided guidance on how to draft CRUTs and CRATs.  The mandatory rules are in Rev 
Rule 72-395, 1972-2 CB 340 modified by Rev Rule 80-123, 1980-1 CB 205; Rev Rul 82-128, 1982-2 CB 71; Rev 
Rul 88-81, 1988-2 CB 127; Rev Rul 82-162, 1982-2 CB 117; Rev Rul 92-57, 1992-2 CB123. 
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cannot be less than ten percent of the donation to the trust.  Charitable remainder trusts permit 
donors to retain a lifetime income stream while allowing them to achieve the emotional 
satisfaction of gifting while they are still alive.  Charitable remainder trusts also have many 
collateral benefits for a donor.  For example, a donor can diversify assets or sell a business and 
avoid capital gains tax by establishing a remainder trust, contributing the assets, and later having 
the trust sell the assets and purchase other assets.  When the income tax savings are added to the 
estate tax savings and avoidance of tax on changing appreciated investments is taken into 
account, substantial charitable gifts can often be made at a much lower cost than through 
conventional gifting.  In addition to use as a lifetime gifting vehicle, charitable remainder trusts 
can also be used in a will or revocable trust where the remainder trust is funded after the death of 
the testator/settlor.  This allows a donor to make charitable gifts, reduce estate tax, and still 
provide life income and money management for a surviving beneficiary. 

1. Charitable Remainder Unitrust (“CRUT”).  A unitrust specifies that the 
income beneficiary (or beneficiaries) will receive annual payments determined by 
multiplying a fixed percentage (which cannot be less than five percent nor more than 50 
percent) by the net fair market value of the trust assets, as determined each year.  On 
death of the beneficiary (or the survivor beneficiary, if more than one), a charity gets the 
remainder.  IRC § 664(d)(2). The Treasury Regulations permit slight variations on the 
standard unitrust.  One variation allows the trustee to pay out only trust income to the 
beneficiary if the actual income is less than the stated fixed percentage of assets.  Treas 
Reg § 1.664-3(a)(1)(i)(b)(1).  A second variation is a “net income with makeup” (also 
known as a “NIM-CRUT”) unitrust whereby the trustee pays only trust income during 
years when the actual income is less than the fixed percentage but “makes up” the 
difference in later years if the trust income exceeds the fixed percentage.  Treas Reg 
§ 1.664-3(a)(1)(i)(b)(2).  There is a third variation often referred to as a “flip trust” 
whereby the trust starts out as NIM-CRUT and is funded with assets that are low-yield 
and not immediately marketable.  Once the assets are sold, the NIM-CRUT “flips” to a 
standard unitrust. 

2. Charitable Remainder Annuity Trust (“CRAT”).  An annuity trust functions 
very much like a unitrust except that instead of paying out a fixed percentage of the 
annual fair market value of the trust, the annuity trust specifies that a fixed dollar amount 
(at least five percent but not more than 50 percent of the initial net fair market value of 
transferred property) be paid annually to income beneficiary for life or the trust term.  On 
death of beneficiary (or survivor beneficiary, if more than one), a specified charity gets 
the remainder.  IRC § 664(d)(1). 

PRACTICE TIP: Unlike a charitable remainder unitrust, annuity trusts cannot 
receive additional assets after the initial funding.  A donor who would like to fund 
a remainder trust with a relatively small amount of assets during life and then add 
to it by will after death must use a unitrust. 
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3. Income Tax Rules.  The remainder trust itself is exempt from income tax (except 
to the extent that the trust incurs unrelated business taxable income).  IRC § 664(c).  The 
income beneficiary is required to treat distributions from a remainder trust in accordance 
with the following schedule: 

a. First, as ordinary income, to the extent that the trust has ordinary income 
for the current year and any undistributed ordinary income from prior years; 

b. Second, as capital gain, to the extent that the trust has capital gain for the 
current year and any undistributed capital gain from prior years; 

c. Third, as other income (e.g., tax-exempt income), to the extent that the 
trust has other income for the current year and any undistributed other income 
from prior years; 

d. Fourth, as a distribution from corpus.  IRC § 664(b). 

4. Gift Tax Rules.  A remainder trust with the donor as the sole income beneficiary 
is not subject to gift tax.  However, the donor must report the remainder gift to charity 
(regardless of size because it is a future interest) on a federal gift tax return.  IRC § 6019.  
The donor then takes an offsetting gift tax charitable deduction.  Where a donor creates a 
remainder trust benefiting another person, the donor has made two gifts: one to the 
beneficiary (the value of the life interest) and one to the charity (the value of the 
remainder interest).  If the life interest is a present interest, it will qualify for annual 
exclusion.  However, to the extent the value of the life interest exceeds the 
$15,000-per-donee annual exclusion, or if the gift is a future interest, the gift will use up 
the donor’s gift tax credit.  If the donor has no gift tax credit left, gift tax will be due. 
IRC § 2503(a); Treas Reg §25.2503-1. 

PRACTICE TIP: A donor can avoid making a gift to a survivor beneficiary by 
providing in the inter vivos trust instrument the right (exercisable only by will) to 
revoke the survivor’s life interest.  Should the donor exercise that right, the trust 
will terminate on the donor’s death, and the remaining amount in the trust will be 
paid to charity.  The donor need not actually exercise the right in the will; merely 
retaining the right avoids the donor’s making a completed gift to the survivor 
beneficiary.  Rev Rul 79-243, 1979-2 CB 343; Treas Reg § 1.664-3(a)(4) and 
25.2511-2(c).  Despite the flexibility of this approach, for donors living in a state 
with a separate estate tax and no gift tax (such as Oregon or Washington), it will 
be better to make a completed gift and file a gift tax return at the time of funding. 

5. Estate Tax Rules.  In general, the value of trust assets remaining at the donor’s 
death is includable in the gross estate of the donor if the donor is a lifetime income 
beneficiary of the trust.  The estate may then deduct the value of the trust assets as 
charitable contribution, resulting in a wash.  IRC § 2036 and 2055(e)(1)(B); Treas 
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Reg § 1.664-4.  Where the donor is not a lifetime beneficiary of a trust, the value of the 
trust assets will not be included in the donor’s gross estate.  IRC § 2035(d).  If the donor 
created a two-life remainder trust that benefits another person after the donor’s death, the 
entire value of the trust is included in the donor’s estate.  IRC § 2036.  The estate will 
receive a charitable deduction for the full value of the trust if the other person 
predeceases the donor.  Treas Reg § 20.2031-7.  If the other person survives the donor, 
the value of that person’s interest is subject to estate tax unless the person is a surviving 
spouse entitled to a marital deduction.  IRC § 2032(b)(2); IRC § 2056(b)(8). 

PRACTICE TIP:  Note that an estate tax marital deduction for spouse’s life interest 
is allowable only if the spouse is the sole non-charitable beneficiary of the 
remainder trust.  For example, a remainder trust created by a donor’s will 
providing payments to spouse for life, and then to son for life, would not qualify 
for an estate tax marital deduction.  (The charitable remainder interest would still 
qualify for the estate tax charitable deduction.) 

CAVEAT:  Spouses who are non-U.S. citizens do not qualify for the marital 
deduction.  To obtain a marital deduction for assets passing to a non-resident 
spouse, the assets must pass to a qualified domestic trust (“QDOT”).  In general, 
for a trust to qualify as a QDOT: (1) at least one trustee must be a U.S. citizen or 
domestic corporation; (2) the executor must make an irrevocable election on the 
estate tax return to qualify the trust for the marital deduction under the QDOT 
rules; and (3) the trust must meet Treasury requirements that ensure that IRS can 
collect estate tax from the QDOT.  Treasury Regulations provide that a QDOT 
may be in the form of a charitable remainder trust, Treas Reg § 20.2056A-2(b)(1), 
so long as the surviving spouse is the only noncharitable beneficiary and the trust 
otherwise meets all of the QDOT requirements. 

B. Charitable Lead Trusts. 

Charitable lead trusts are like inverted remainder trusts.  To create a lead trust, a donor 
must establish a trust that makes payments to a charity for a person’s lifetime or a term of years.  
At the end of the period, the assets revert back to the donor or other family members.  Charitable 
lead trusts can be used as a lifetime giving vehicle or as a testamentary device.  Charitable lead 
trusts are complex animals, and they may be structured in a variety of different ways:  
grantor v. non-grantor; unitrust v. annuity trust; qualified v. non-qualified.  Charitable lead trusts 
must be created with care to ensure that the structure chosen meets the needs and expectations of 
the client.   

1. Grantor v. Non-Grantor.  If a qualified lead trust is structured as a grantor trust, 
all of the trust’s income, gains and losses will be recognized on the donor’s individual 
income tax return each year.  The donor receives an income tax deduction equal to the 
value of the lead interest in the year the trust is formed, but no additional income tax 
deductions are allowed unless the distributions to charity from the trust exceed the 
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amount required to be distributed.  The fact that the donor is obligated to pay income tax 
on the trust’s earnings during the charitable term may be a positive factor for those 
donors who are motivated to maximize the amount distributed to family at the 
termination of the lead trust.  Payment of income tax by the donor allows the trust assets 
to grow tax free.  Grantor lead trusts can only be created during lifetime.  If a qualified 
lead trust is structured as a non-grantor lead trust, the donor receives no charitable 
deduction upon funding.  The trust itself would be entitled to a charitable income tax 
deduction for distributions made to charity during the trust term.  Non-grantor lead trusts 
are used primarily for their transfer tax benefits. 

2. Unitrust v. Annuity Trust.  The income interest in a charitable lead trust may be 
structured as a guaranteed annuity payment (charitable lead annuity trust or “CLAT”), or 
as a fixed percentage of the annual fair market value of trust property (charitable lead 
unitrust or “CLUT”).  The requirements for the CLUT are strict--unlike a charitable 
remainder trust, there is no “lesser of income or unitrust amount” available for a CLUT.  
Due to the complexities of the GST exemption allocation rules, only a CLUT should be 
used when there are skip persons as remainder beneficiaries. 

3. Qualified v. Non-Qualified.  Qualified lead trusts must meet all of the 
requirements applicable to qualifying as a CLAT or a CLUT.  In addition, the private 
foundation rules regarding self-dealing, excess business holdings, jeopardy investments 
and taxable expenditures all apply to qualified lead trusts.  A donor who wishes to fund a 
lead trust with assets that would otherwise violate the private foundation rules may create 
a non-qualified non-grantor lead trust.  With a non-qualified non-grantor lead trust, the 
grantor avoids tax on the income (paid by the trust), and the trust receives a charitable 
deduction when income is distributed to charity.  The entire gift to the trust will be 
subject to gift tax because the trust is not a qualified lead trust.  However, if the grantor 
retains the power to designate the charitable lead interest there is no completed gift on 
funding. 

C. Pooled Income Funds. 

A pooled income fund is a fund that maintains property for the lifetime benefit of the 
donor or named beneficiaries and the remainder interest for a qualified charitable organization. 
IRC § 642(c)(5).  The fund is a “group pool” of sorts – all donor assets are commingled.  The 
funds must be administered by the ultimate remainder beneficiary – so usually only larger 
charitable institutions (e.g., schools and hospitals) offer them. Pooled income funds are also 
available through community foundations.  The advantage of a pooled income fund is that 
donors can transfer relatively small amounts to the fund and still reap the benefits of an income 
stream and a current income tax deduction.  The income paid to the donor (or designated 
beneficiary) is based upon the annual rate of return of the fund and is taxed to the donor (or 
beneficiary) as ordinary income. 
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D. Charitable Gift Annuities. 

1. In General.  A donor creates a charitable gift annuity by irrevocably transferring 
money or property to a qualified organization in return for its promise to pay the donor 
(or another beneficiary) fixed and guaranteed payments for life.  In essence, the transfer 
is part charitable gift and part purchase of an annuity. The amount of payment is fixed at 
the outset and never varies.  As with a commercial annuity: (1) the older the annuitant at 
the annuity starting date, the larger the annual payments; (2) when there are two 
annuitants, the annual payments are smaller than if there is one annuitant; and (3) a 
portion of each annuity payment is excludable from gross income for the period of the 
annuitant’s life expectancy.  The excludable (tax-free) amount is established at the 
annuity starting date.  The charitable contribution for the annuity is the difference 
between the amount of money (or the fair market value of long-term securities or real 
estate transferred) and the value of the annuity.  Treas Reg § 1.170A-l(d). 

2. Regulation.  In addition to being regulated by the Internal Revenue Service, 
charitable gift annuities are subject to regulation by the Insurance Commission for the 
State of Oregon.  The state imposes registration and reporting requirements upon 
charities that offer gift annuities.   

3. Comparison with Annuity Trusts.  The charitable gift annuity differs from the 
charitable remainder annuity trust in that an annuity trust’s payments are made only as 
long as the trust has sufficient assets.  Gift annuity payments are backed by all of the 
charity’s assets.  The capital gain implications, the way rates are set, and the taxation of 
the annual payments also differ from the annuity trust. 

E. Gift of Remainder Interest in Personal Residence or Farm. 

1. In General.  A donor can obtain income and estate tax benefits by making a 
charitable gift of a personal residence or farm even though the donor retains the right to 
life enjoyment. IRC §170(f)(3)(B)(i); IRC § 2522(c)(2) and 2055(e)(2).  A life estate may 
be retained for one or more lives, or an estate may be retained for a term of years.  
However, this method of deferred giving will only work for a personal residence or farm.  
The definition of a personal residence includes a vacation home.  The gift must be 
outright – it cannot be in trust.  Rev Rul 76-357, 1976-2 CB 285. 

2. Charitable Deduction.  For the income tax charitable deduction, depreciation 
and depletion must be taken into account to determine the value of the remainder interest.  
Those values are discounted at an interest rate that depends on the federal rate in effect at 
the time of the transfer.  For gift and estate tax purposes, depreciation (or depletion) need 
not be taken into account in valuing the remainder. 

3. Capital Gain.  Capital gain is generally not taxable on a transfer of appreciated 
property to charity.  However, gain is taxable to a donor who donates property subject to 
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indebtedness, whether or not charity assumes the debt. IRC § 1011(b); Treas Reg 
§ 1.1011-2(a)(3).  If a donor bargain-sells a remainder interest in an appreciated personal 
residence or farm to charity, donor will have gain determined under IRC § 1011(b) and 
Treas Reg § 1.1011-2. 

4. Gift of Remainder Interest with Life Estate Reserved for Beneficiary Other 
than Donor.  A donor who donates a remainder in a personal residence or farm creating 
a life estate in him or herself and then in another (e.g., a spouse or child) makes two gifts: 
one to the life beneficiary (the value of the life interest) and one to the charity (the value 
of its remainder interest).  If the life tenant predeceases the donor, the entire amount will 
be included in the donor’s estate subject to a full charitable deduction.  If the life tenant 
survives the donor, the value of the life tenant’s interest will be subject to estate tax.  Of 
course, if the surviving life tenant is the donor’s spouse, the interest may qualify for the 
marital deduction. 

5. Gift Tax Issues.  The remainder interest to charity is a future interest and 
therefore a donor must file a federal gift tax return and report the value of the remainder 
as a gift.  The donor receives a full gift tax charitable deduction.  If the donor gives a life 
estate to another person (non-spouse) with remainder to charity, he or she must report the 
value of both gifts.  If the life estate is a present interest there will be a $15,000 annual 
exclusion available.  The charitable remainder is a future interest but receives a charitable 
deduction as an offset.  A life estate to a spouse is QTIPable.  

F. Qualified Conservation Contributions. 

1. In General.  A qualified conservation contribution (aka “conservation 
easements”) is a gift of a qualified real property interest to a qualified organization 
exclusively for conservation purposes.  IRC § 170(h).  A qualified real property interest 
is: (1) the entire interest of the donor (other than a qualified mineral interest); (2) a 
remainder interest; or (3) a restriction, granted in perpetuity, on the use that may be made 
of the real property.  A qualified organization is defined (essentially) as a public charity, 
governmental unit, and certain supporting organizations. 

2. Conservation Purposes.  A “conservation purpose” must be: (1) the preservation 
of land areas for outdoor recreation by, or for the education of, the general public; (2) the 
protection of a relatively natural habitat of fish, wildlife, plants, or similar ecosystem; 
(3) the preservation of open space (including farmland and forest land) where that 
preservation will yield a significant public benefit and is either for the scenic enjoyment 
of the general public or under a clearly delineated federal, state, or local governmental 
conservation policy; or (4) the preservation of an historically important land area or a 
certified historic structure. 

3. Deduction Limitations.  In general, the regular income tax deduction limitation 
rules apply to contributions of conservation easements.  Special legislation has raised the 
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normal 30 percent AGI limitation for the contribution of capital gain property to 50 
percent for the contribution of a qualified conservation easement.  IRC § 170(b)(1)(E)(i).  
There is also a 15-year carryover (in lieu of the usual 5-year carryover limitation). IRC 
§ 170(b)(1)(E)(ii).  Finally, qualified farmers and ranchers have additional tax incentives 
for qualified contributions (e.g., deductions of up to 100 percent of AGI).  IRC 
§ 170(b)(2)(B)(i).   

III.  FOUNDATIONS 

A. Private Foundations. 

1. Purpose.  Private foundations are often established by an individual donor to 
facilitate and manage the donor’s (or the donor’s family’s) charitable contributions.  A 
private foundation is usually structured as a charitable corporation or charitable trust.  
Family members often serve as foundation directors or trustees and actively participate in 
investment management and grant-making activities. 

2. Definition Under the Tax Code.  Private foundations are defined by exception.  
By definition, every Section 501(c)(3) organization is a private foundation unless it fits 
into one of many specific exceptions that allow the organization to be treated as a 
non-private foundation (often referred to as a “public charity”).  These exceptions include 
statutory charities such as schools, churches, hospitals, governmental units, and certain 
other organizations.  It also includes organizations that demonstrate broad financial 
support from the general public. 

3. Operational Restrictions.  The Treasury Regulations imposes significant 
restrictions on the operations of a private foundation.  These restrictions are aimed at 
curtailing the abuse of private foundations.  Following is a list of the most significant 
restrictions: 

a. Self-Dealing.  Certain acts of self-dealing are subject to excise taxes.  
Self-dealing is a direct or indirect sale or exchange between a private foundation 
and a “disqualified person.”  Disqualified persons include substantial contributors 
to the foundation, foundation managers, persons related to a substantial 
contributor, and entities in which disqualified persons have a substantial interest.  
Self-dealing includes loans, furnishing goods and services, providing facilities, 
and payments of excess compensation.  IRC § 4941. 

b. Excess Business Holdings.  Excise taxes are imposed on “excess business 
holdings” of a private foundation.  The prohibition states that the combined 
holdings of a private foundation and all disqualified persons are limited to 20 
percent of the voting stock of any corporation not substantially related to the 
exempt purposes of the private foundation.  The excise tax is 50 percent of the 
value of the “excess business holdings” followed by a tax of 200 percent of the 
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value of the excess business holdings if the violation is not cured within a certain 
time.  IRC §4943. 

c. Minimum Distribution Rules.  A private foundation, in general, must 
distribute an annual amount equal to 5 percent or more of the value of its 
investment assets.  There is a substantial excise tax on the failure to distribute the 
required amounts.  IRC § 4942. 

d. Tax on Investment Income.  The net investment income of a private 
foundation is subject to a flat 1.39 percent excise tax.  IRC § 4940. 

e. Jeopardy Investments.  There is an excise tax on certain “jeopardy” 
investments deemed to jeopardize the charitable purpose of a private foundation.  
The Treasury Regulations do not list particular types of investments as jeopardy 
investments.  However, the regulations list transactions that will be closely 
scrutinized such as trading on margins, trading in commodity futures, purchasing 
puts, calls, or straddles, purchasing warrants, and selling short.  IRC § 4944. 

f. Taxable Expenditure Rules.  There is an excise tax on “taxable 
expenditures” by a private foundation.  Taxable expenditures include amounts 
paid: (1) to influence legislation or elections; (2) as a grant to an individual for 
travel or study (unless certain other requirements are met); (3) as a grant to any 
organization other than a public charity (in general); or (4) for any purpose other 
than a “charitable” purpose.  IRC § 4945. 

4. Restrictions on Contributions.  As discussed above in section I.A.9., deductions 
for contributions to private foundations are limited to 30 percent of a donor’s adjusted 
gross income. Deductions for gifts of long-term capital gain property are limited to 20 
percent of a donor’s adjusted gross income.  In general, contributions of capital gain 
property are limited to basis, with the exception of publicly traded securities, which are 
deductible at full fair market value. 

B. Community Foundations and Advised Funds. 

1. Community Foundations.  Community foundations are Section 501(c)(3) 
organizations that qualify as “public charities” under the public support test.  As public 
charities, community foundations are not subject to most of the operating restrictions or 
restrictions on contributions applicable to ordinary private foundations.  Community 
foundations offer donors many significant advantages over a private foundation.  In 
addition to fewer restrictions on donations, community foundations offer efficiencies 
through consolidated investment management and lower administrative costs.  Although 
donors sacrifice some degree of control by using a community foundation instead of a 
private foundation, there are several ways that a donor can remain actively involved in 
the administration of donated funds. 
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2. How Community Foundations Operate.  A community foundation is essentially 
a pool or group of grant-making funds.  Most community foundations (such as The 
Oregon Community Foundation) offer a variety of options for giving.  Donors can make 
unrestricted contributions giving the community foundation complete discretion as to 
how to expend the charitable donation.  Community foundations also offer designated 
funds and field of interest funds that benefit specific charities or causes.  One of the most 
popular giving vehicles offered by a community foundation is the donor-advised fund. 

3. Advised Funds.  A donor advised fund allows a donor to contribute assets to a 
fund that is managed by a sponsoring charity and receive an immediate income tax 
deduction for the contribution.  The donor can then direct distributions to charities from 
the fund over time.  With an advised fund, the donor (or a committee designated by the 
donor, such as the donor’s family) advises the sponsoring charity on the actual charitable 
distributions to be made from the advised fund.  The sponsoring charity will make its best 
effort to honor a donor’s wishes for an advised fund.  However, because the charity has 
legal control over all funds (a gift must be complete in order to qualify as a charitable 
contribution), the charity retains the right to make a final decision regarding distributions 
from an advised fund.  The use of advised funds has spread to commercial brokerage 
firms who have established charities to house donor-advised funds created by customers 
(e.g., Fidelity Charitable Gift Fund).  Some sponsoring charities (e.g., large schools and 
hospitals) offer donor advised funds with the proviso that a certain percentage of fund 
distributions be made to the sponsoring charity. 

Advised funds have evolved through IRS rulings and case law; there was never a 
statutory definition for an advised fund until the Pension Protection Act of 2006.  A 
donor advised fund is now defined as a fund that is: 

a. Separately identified with reference to the contribution of a donor or 
donors (e.g., the Serrurier Family Fund); 

b. Owned and controlled by a sponsoring organization (e.g., The Oregon 
Community Foundation); 

c. Operated such that the donor has the privilege of providing advice with 
respect to the fund’s investments or distributions. 

The Pension Protection Act added an excess benefits tax on advised funds similar to the 
private foundation self-dealing tax discussed in Section III.A.3 above.  The tax is 
automatically imposed on any grant, loan, compensation or other payment to the donor or 
other disqualified person (e.g., family member). 
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C. Supporting Organizations. 

Supporting organizations are charitable organizations described in Section 509(a)(3) of 
the Code.  A supporting organization is typically funded and can be operated much like a private 
foundation, but is treated for tax purposes as a public charity rather than a private foundation.  
Therefore, supporting organizations can be very attractive to donors looking for the maximum 
tax deduction for a contribution.  A supporting organization receives special treatment under the 
tax code because, by definition, it must be structured to further the charitable goals of one or 
more public charities. 

Example:  If a client has appreciated real estate with a fair market value of $800,000 and 
a basis of $200,000, she can deduct $200,000 if she gives the property to her private 
foundation, or she could deduct $800,000 if she gives it to a supporting organization.  In 
addition, her deduction for a gift to her supporting organization would be capped each 
year at 30 percent of her Adjusted Gross Income (“AGI”) whereas the deduction for a gift 
to her private foundation would be capped each year at 20 percent of her AGI.  (A cash 
gift would be 60 percent v. 30 percent AGI cap.) 

1. The Four-Part Test.   

a. Relationship Test.  The supporting organization must be operated, 
supervised, or controlled, or operated in connection with, one or more specified 
public charities.  This relationship test may be satisfied by one of three specific 
structures – also known as “the types” – Type I; Type II; Type III.   

b. Organizational Test.  The supporting organization must be organized 
exclusively for the benefit of, to perform the functions of, or carry out the 
purposes of one or more specified public charities.  The supporting organization 
can be created as a nonprofit corporation or charitable trust.  The organizational 
documents must meet all of the requirements under the treasury regulations under 
Section 501(c)(3) and 509(a).  There are additional requirements for the Type III 
supporting organization.  A Type III must identify by name the charities it 
supports, and its organizational documents may authorize the substitution of a 
charity only if the substitution is conditioned on an event that is beyond the 
control of the supporting organization. 

c. Operational Test.  The supporting organization must be operated 
exclusively for the benefit of, to perform the functions of, or carry out the 
purposes of specified public charities.  Treas Regs § 1.509(a)-4(b).  The 
supporting organization can meet the operational test by (1) paying income 
directly to the designated charity; (2) directly carrying on activities that benefit 
the designated charities; (3) making direct expenditures for the benefit of 
individual or charities served by the supported organization; or (4) fundraising to 
benefit the supported charities. 
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d. Control Test.  The supporting organization must not be controlled 
(directly or indirectly) by disqualified persons.  Under the control test, 
“disqualified persons” may not, by themselves, have the power to require a 
supporting organization to perform acts that affect its operations.  In the context 
of a supporting organization, the following are treated as “disqualified persons”: 

(i) Substantial contributors (contributors of $5,000 or 
2 percent of the total gifts received by the supporting 
organization); 

(ii) Persons with voting or beneficial interests that exceed 
20 percent in an entity that is a substantial contributor; 

(iii) Ancestors, children, grandchildren or great-grandchildren; 
and 

(iv) Spouses of any of the above. 

A supporting organization can flunk the control test if a disqualified person 
exercises indirect control – based on a facts and circumstances test.  For example, 
if a disqualified person can manipulate the structure of the board of the supporting 
organization through other connections – the IRS can find indirect control. 

2. Types of Supporting Organizations. 

As stated above, Section 509(a)(3)(B) of the Code allows for the relationship test to be 
satisfied in one of three ways: 

a. Type I.  “Operated, supervised or controlled by” one or more public 
charities.  With this structure, a majority of directors (or trustees) are appointed by 
the supported organization.  The relationship between the two entities is 
analogous to a corporate parent and its subsidiary.  Treas Reg § 1.509(a)-4(g). 

b. Type II.  “Supervised or controlled in connection with” one or more 
public charities.  This structure requires common management between the 
supporting organization and the public charity it is supporting.  The relationship is 
analogous to a “brother-sister” corporate relationship.  Treas Reg § 1.509(a)-4(h). 

c. Type III.  “Operated in connection with” one or more public charities.  
This form requires the least connection with the public charity.  The supporting 
organization need not be formally tied to the supported organization.  Instead, the 



Chapter 1—Charitable Deductions

 1–23Advanced Estate Planning 2021
 

supporting organization must be “responsive” to the charity, and must function 
such that it is an “integral part” of the charity.  Treas Reg § 1.509(a)-4(i).6 

3. Operation. 

Supporting organizations have all of the tax benefits associated with giving to a public 
charity yet provide a greater degree of control over investments and charitable distributions.  In 
particular, supporting organizations avoid most of the administration requirements and 
regulations imposed the rules that govern private foundations.  The catch is that a supporting 
organization must be structured with care, must support one or more public charities, and must 
be independent of the donor or donor’s family. 

a. Designating Charities.  A supporting organization must designate the 
public charities it will support.  A donor can preserve flexibility by designating a 
community foundation as a public charity. 

b. Corporation or Trust.  A supporting organization can be structured as a 
trust or corporation.  Individual circumstances will dictate which model is best, 
but generally a corporation may provide greater continuity and predictability, and 
better liability protection.  Trusts offer more opportunity for custom drafting, and 
if tax is a factor, will generally provide more favorable capital gain tax rates (but a 
higher tax on ordinary income). 

c. Compliance.  Supporting organizations must file annual tax returns 
(Form 990), maintain compliance with state law (regular meetings, reporting 
requirements, etc.), manage its investments, and make distributions in support of 
its public charity or charities (although a private foundation, no minimum payout 
is required).  In addition, the Pension Protection Act of 2006 assesses a penalty 
tax on supporting organizations that are similar to the self-dealing tax discussed in 
Section III.A.3 above.  The tax is imposed on any grant, loan, compensation 
payment or similar distribution to a substantial contributor (or the family of a 
substantial contributor) to the supporting organization.  The law also imposes the 
private foundation excess business holdings prohibition on Type III supporting 
organizations. 

                                                 
6 There are specific “responsiveness” and “integral part” tests for the Type III supporting organization.  See 

Treas Reg § 1.509(a)-4(i)(3)–(4).  Donors are often attracted to the Type III supporting organization because it 
requires the least supervision by the supported charity or charities.  However, the Type III is subject to much stricter 
scrutiny by the IRS. 
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Program Outline

• Why clients (and their wealth planning structures) might be subject 
to income and/or estate tax in multiple jurisdictions? What options 
can clients consider in advance of a substantial liquidity event?

• Changing and maintaining domicile; minimizing risk of domicile 
audit in the “old” state. 

• Use of non-resident trusts in advance of liquidity event; completed 
gift versus incomplete gift trusts; domestic asset protection trusts

• Form of entity considerations and potential qualified small 
business stock planning opportunities

2
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Hypothetical 

• Client, an Oregon resident, owns an Oregon manufacturing 
company (“OR CO”)

• OR CO is a structured as a limited liability company taxed as a 
partnership for federal income tax purposes. 

• Client is interested in selling OR CO and retiring. Client’s friends 
have encouraged Client to move to another state with no state-
level income or capital gain tax. 

• Client asks for your advice in effectuating a change of his domicile 
to another jurisdiction. Though client recognizes the potential tax 
advantages of relocating, client is hesitant to leave the state for 
personal and family reasons. What are some options client might 
consider? 

3

DOMICILE PLANNING

4
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Basis for Imposition of State Income Tax

• Domiciliaries

• Statutory residents 

• Nonresidents with state source income

5

Residency v. Domicile
• One or many
• Can be temporary
• Intent not required
• May still be subject to tax

• One at a time only
• True, fixed, and permanent 

home
• Intent to return required 
• Continues until abandoned 

and new domicile acquired
• Subject to tax
• Determined by looking at a 

number of factors, based on 
facts and circumstances at 
that time

6
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Oregon Resident

• Oregon imposes a personal income tax, at top rate of 9.90%, on 
every resident of Oregon and every nonresident with Oregon 
source income. ORS 316.027 defines a “resident” of Oregon as:

− An individual who is domiciled in the state, unless the individual:

• Maintains no permanent place of abode in the state, 
• Does maintain a permanent place of abode elsewhere, and
• Spends in the aggregate not more than 30 days in a taxable year in this 

state; 

OR

− An individual who is not domiciled in Oregon, but maintains a 
permanent place of abode in Oregon and spends in the aggregate 
more than 200 days of the taxable year in the state, unless the 
individual proves that he or she is in the state only for temporary or 
transitory purposes. 

7

Oregon Domicile

• To change domicile, a taxpayer must:

− Intend to abandon Oregon domicile, 
− Acquire a new domicile, and 
− Actually reside in the new domicile. See OAR 150-316.027(1). 

• Taxpayer must manifest an objective intent to change domicile. 
Taxpayer bears the burden of proof. 

8
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Terminating domicile in the “old” state and 
establishing domicile in the “new” state

Domicile - Factors
• Place of birth
• Current residence
• Time spent in each state
• Ownership of real estate (real property or shares in a cooperative 

corporation)
• Business activities/employment
• Family ties
• Place where individual leaves from/returns for trips
• Location of personal effects, including pets
• Membership in houses of worship, social clubs, charitable boards 

and groups

9

Domicile – Factors (ctd.)

• Locations of safe deposit boxes and bank accounts
• Voter registration
• Car registration
• Driver’s license
• Address for bills, bank statements
• Resident status and address listed on federal and state tax returns
• Local newspaper subscriptions 
• Descriptions in legal documents, including estate planning 

documents and declaration of domicile

10
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Objective Factors

• Real Estate
• Primary home vs. Seasonal/vacation home
• Gift planning

• Business
• Active vs. Passive
• Reliance on geography 

• Ministerial
• Banking and Passport (penalties of perjury)
• IRS Form 8822 (Change of Address)
• Driver’s License and Vehicle Registrations
• Wills, Trusts, and other legal documents
• Homestead Exemptions where applicable

11

Subjective Factors

• Lifestyle Shift
• Where do children live?
• Where do parents live? 
• Where do friends live? 
• Where are holidays spent? 
• Where are doctors, lawyers, and accountants?
• Where is free time spent? 

• Volunteering (different from charitable contributions) 
• Clubs
• Politics
• Religion

• Where are prized possessions? 
• Family pictures (are they digital?)
• Jewelry, artwork, collections

12
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Sample Client / Domicile Checklist
Sample Client Checklist

File a Declaration of Domicile and Application for Homestead in new jurisdiction.

Sell or give real estate in old jurisdiction. If necessary, create per diem or short-term leases.

Obtain new driver’s license and relinquish old driver’s license.
Transfer title to all personal automobiles to new jurisdiction and obtain license plates in new jurisdiction.
Register to vote (and actually vote) in new jurisdiction, and have your name stricken from voting records in old jurisdiction.

Execute updated estate planning documents governed by law of new jurisdiction.

File federal income tax returns showing address in new jurisdiction; file any applicable nonresident state income tax returns.

Open bank and other financial accounts in new jurisdiction, and to the extent possible, close all bank and other financial accounts (including
brokerage accounts) in old jurisdiction.

Open a safe deposit box in new jurisdiction, and close any safe deposit box in old jurisdiction.

Move as much tangible personal property as feasible (particularly expensive furniture and heirlooms) to new jurisdiction.

Register a change of address with all creditors, including credit card issuers and utility companies; file a change of address with the U.S. Post
Office and the IRS.
Change your passport address to new jurisdiction residence.
Keep careful log of how many days you are physically present in all states.
Use charge cards to establish presence in new jurisdiction and avoid using charge cards while in old jurisdiction whenever possible.

Affiliate with new jurisdiction social and fraternal clubs and other organizations and disaffiliate with similar organizations in old jurisdiction.

Affiliate with religious or spiritual groups in new jurisdiction.
Establish relationships with health care providers in new jurisdiction and eventually relinquish old providers other than specialists.

13

Oregon Source Income

• Even if Client successfully changes domicile and is not otherwise 
an Oregon resident, client will still be taxed on Oregon source 
income. 

• Oregon source income includes:
− Net amount of items of income, gain, loss and deduction entering into 

the nonresident’s federal adjusted gross income that are derived 
from or connected with sources in this state including: (i) any 
distributive share of partnership income and deductions, and (ii) any 
share of estate or trust income and deductions; and

− The portion of the modifications, additions or subtractions to federal 
taxable income provided in this chapter and other laws of this state 
that relate to adjusted gross income derived from sources in this 
state for personal income tax purposes, including any modifications 
attributable to the nonresident as a partner. 

See ORS 316.127(1)(a) and (b).

14
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Oregon Source Income (ctd.)

• Items of “income, gain, loss and deduction derived from or 
connected with sources” within Oregon include:
− The ownership or disposition of any interest in real or tangible 

personal property in this state;
− A business, trade, profession or occupation carried on in this state; 

and
− Oregon taxable lottery winnings.
See ORS 316.127(2)

• Income from intangible personal property, including annuities, 
dividends, interest and gains from the disposition of intangible 
personal property, constitutes income derived from sources within 
this state only to the extent that such income is from property 
employed in a business, trade, profession or occupation carried 
on in this state.

15

ALTERNATIVES TO CHANGE OF DOMICILE

16
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Irrevocable, Non-Grantor Trust

• If it is not feasible for Client to effectively change domicile, 
additional considerations may include creation of an irrevocable, 
non-grantor trust with a situs outside of Oregon. Conceptually, 
Client then gifts OR CO or a partial interest therein to irrevocable 
trust and trust later sells its interest in OR CO in liquidity event.

• While many trust structures organized as a grantor trust, i.e., 
intentionally defective grantor trust, GRAT, etc., may achieve 
additional estate planning objectives, focus of our analysis is the 
use of a non-grantor, non-resident trust to minimize Oregon 
income tax exposure. 

• Options if Client already gifted interests in OR CO to an Oregon 
“resident” trust, including a trust taxed as a grantor trust as to the 
Client, i.e., can we “move” the existing trust and/or release grantor 
trust powers?

17

Basis for Imposition of State Fiduciary 
Income Tax

• “Resident Trust” – typically one or more of the following criteria:
− Residence of the grantor at creation of irrevocable trust/domicile of 

testator at death (testamentary trust)
− Residence of the trustee
− Governing law set forth in the trust instrument 
− Beneficiary’s residence

• The definition of a “resident trust” is state-specific, so trusts are 
not taxed consistently from state to state

• Steady stream of constitutional challenges to the state income 
taxation of trusts when it appears that a trust has no “nexus” to the 
state, including a recent challenge before the US Supreme Court
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Oregon “Resident” Trust
• Oregon “resident” trust = 

− “a trust, other than a qualified funeral trust, of which the fiduciary is a 
resident of Oregon or the administration of which is carried on in Oregon. 
In the case of a fiduciary that is a corporate fiduciary engaged in 
interstate trust administration, the residence and place of administration 
of a trust both refer to the place where the majority of fiduciary decisions 
are made in administering the trust.”

See ORS 316.282(1)(d)

• Fiduciary engaged in interstate trust “administration” = 

− “fiduciary decision making of the trust and not to the incidental execution 
of such decisions. Incidental functions include, but are not limited to, 
preparing tax returns, executing investment trades as directed by 
account officers and portfolio managers, preparing and mailing trust 
accountings, and issuing disbursements from trust accounts as directed 
by account officers.”

See OAR 150-316-0400(5)

19

Income Tax Considerations
• The use of a non-grantor trust should be considered on any sale of 

an appreciated asset. The circumstances would include the sale of an 
intangible asset such as corporate stock; the liquidation of a 
corporation and the receipt of proceeds by the shareholder; the sale 
of or realization of substantial royalties from intellectual property.

• The transfer of property to an irrevocable, non-grantor trust with the 
subsequent sale of the property by the trustee will not avoid federal 
income tax. But it can avoid state and local taxes, which can be quite 
significant. Also, the irrevocable trust can avoid the state tax on 
income annually produced by the trust investments.  Each state has 
its own rules concerning the taxation of non-resident trusts so an 
independent analysis must be undertaken in all cases.  

• To avoid state income tax, it is critical that the irrevocable trust have 
an independent trustee.

20
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Income Tax Considerations (ctd.)

• The tax avoidance appeal of the use of the non-grantor trust has 
been increasing. 

• In some situations we have encountered, the grantor has 
considered causing the termination of the trust at some 
subsequent time when the grantor changes residency to a 
jurisdiction that does not have a state income tax. 

• However, to avoid the initial tax on the sale, an irrevocable trust 
that is not a resident of Oregon is readily available to achieve that 
result without forcing the grantor to establish a different domicile.

21

Presence of Fiduciaries

• If using a non-grantor trust as a pre-liquidity planning mechanism 
to minimize state-income taxes on sale, additional considerations 
include:

− Where are your Trustees located and where is the trust administered, 
i.e., do you have a “family trustee” in addition to the corporate trustee 
in a jurisdiction outside of Oregon?

− Is the trust a “directed trust,” and if so, who have you appointed as a 
trust protector, distribution advisor, investment advisor, etc.?

− Are the various trust advisors “fiduciaries” under the terms of the 
trust?

− Can distributions be made back to the donor of the trust (presumably 
still an Oregon resident)? Additional considerations if the trust is 
intended as a domestic asset protection trust?

22
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Considerations for Moving a Trust 

• Assume irrevocable trust already established and currently owns 
interests in the business to be sold - should the trust move too?  
− Move out of state that may impose income taxes based on the 

location of the fiduciaries 
− Move out of a state that may have residency questions upon 

the death of the grantor or a beneficiary 

• Where should the trust move to? 
− New State 
− Neutral state 

• South Dakota
• Delaware 
• Nevada 
• Alaska 

23

Considerations for Moving a Trust (ctd.) 

• Legal and Administrative Considerations 
− Consider the perpetuity period of the original state versus the 

new state
− Fiduciary considerations 

• Ability to direct the fiduciaries? 
• Can the current fiduciaries serve? 
• Liability concerns 

− Generation-skipping transfer (“GST”) tax considerations 
− Secret trusts 
− Consent and notice requirements of both states

• Qualified beneficiaries (or designated representative) 
▪ Does virtual representation apply? 

• Grantor 
• Fiduciaries

24
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Considerations for Moving a Trust (ctd.) 

• What methods are available to decant or modify a trust? 
− Statutory 
− Case law 

• Ways to move a trust (if determined to move) 
− Decanting to a new trust created under the laws of the new 

state (or a tax neutral state) 
• Brand new trust created under the laws of the new state
• Report seed gift to the new trust to the IRS on a timely 

filed Form 709 (US Gift Tax Return) 
• Maintain perpetuity period of original trust in the new trust 

to maintain GST status 
− Consider a sale if limited perpetuity period in original state 

trust and you have grantor trusts or no material adverse 
income tax consequences 

25

Considerations for Moving a Trust (ctd.) 

• Ways to move a trust (if determined to move) (ctd.) 
− Modifications 

• Judicial or nonjudicial 
• Changing terms of existing trust

▪ For example, changing the governing law of the trust 
to the new state or neutral state 

− Change of Principal Place of Administration (situs)
• Consent and notice requirements by qualified 

beneficiaries, grantor and fiduciaries 
• Maintaining the same trust terms 

• Reporting the move to the original state 
− Final trust income tax return in prior principal place of 

administration 
• Reporting the move to the qualified beneficiaries to start statutes 

of limitations in original state 

26
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QUALIFIED SMALL BUSINESS STOCK

27

QSBS, Defined
• Section 1202 provides an exclusion of capital gains recognized with 

respect to the sale of qualified small business stock (“QSBS” or “QSB
Stock”). Depending on the structure of client’s entity, Section 1202 
can provide significant income tax benefits. 

• For taxpayers other than corporations, Section 1202 excludes from 
gross income 100% of the gain on the sale of QSB Stock acquired 
after September 27, 2010 and held for a minimum of five (5) years 
after the acquisition date. Provided, however, the 100% exclusion of 
gain applies to the greater of: (i) the first $10,000,000 of gain, or (ii) 
10 times the taxpayer’s basis in the stock sold. See IRC 1202(b)(1) 

• Only a domestic C corporation is eligible to be a QSB. See IRC 
1202(d)(1). 

• Further, such a corporation is only considered a QSB if it satisfies 
Section 1202’s gross asset test and “active business requirement.” 
See IRC  1202(c)(2)(A).

28
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QSBS; Gross Assets Test & Active Business 
Requirement
• Gross assets of corporation ≤ $50,000,000. See IRC 

1202(d)(1)(B).

• To be a qualified small business, the company must satisfy the 
“active business” requirement.

• “Active business” = at least 80% of corporation’s assets are used 
in the active conduct of one or more qualified trades or business. 
See IRC 1202(c)(2)(A).

• Qualified trades or business = business other than those in an 
excluded industry, such as certain service corporations. 

29

Conversion from LLC to C Corporation

• Often in QSBS planning, we think of a $10,000,000 exclusion.

• The exclusion, however, is the greater of $10,000,000 or 10 times 
basis.

• If taxpayer has basis in the LLC in excess of $1,000,000, a 
conversion to a C corporation may provide a greater QSBS 
exemption. 

• Holding period for QSBS purposes starts on the date of 
conversion.

30
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QSBS “Stacking”

• Can a shareholder gift QSB stock to irrevocable, non-grantor trust 
to generate an additional $10,000,000 QSBS exemption?

• If taxpayer gifts QSB Stock to a non-grantor trust, the stock should 
still be treated as original issuance and the trust would be 
permitted to tack the donor’s holding period under IRC 
1202(h)(2)(A) and (B).

• Risk of multiple trusts being collapsed / aggregated into a single 
instrument?

31

Questions?

Thank you

Brent Berselli
Holland & Knight LLP
brent.berselli@hklaw.com
(503) 243-5870
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2021 Oregon Legislative Updates 
 

 The 2021 Oregon Legislative Session was very unique, and progress moved a little bit 

slower than what we have experienced in recent sessions.  Due to the COVID-19 Pandemic, 

most of the legislative activities occurred remotely.  There was much concern that by limiting the 

session to remote interaction and shutting the Capitol to all but essential personnel, that 

Oregonians would not be heard or be able to participate.  In some ways, by having remote 

access, more Oregonians were able to participate this year than in the past because a trip to 

Salem was not required.  At the same time, there were real concerns that those with limited or no 

internet access, or those who do not have access to the necessary computer equipment, were left 

out or not heard.  Not only were our representatives dealing with the impact of the Pandemic on 

the legislative session, many communities were still feeling the impact from by the September 

wildfires and the February snow and ice storms that disrupted power and internet capabilities for 

many Oregonians.  The last year also saw a renewed interest in addressing racism, economic 

disparity, and equitable policing.  To help address all these issues, the House divided the 

Judiciary Committee into two subcommittees; Civil Law and Equitable Policing. 

 Even though the Legislature was addressing and responding to the events that made 2020 

a very memorable (infamous?) year, those were not the only topics they addressed.  As in 

sessions past, there were Bills attempting to revoke the estate tax, increase the Oregon Estate Tax 

exemption amount, and limit step up in basis, and just as before, these Bills had no traction.  But 

several Bills did pass (or look to be passing as of the time these materials were submitted).  

Below are a few of the more notable Bills that may impact your estate planning and 

administrative practice in Oregon. 

SB 182A.  Senate Bill 182 was submitted by the Estate Planning and Administration Executive 

Committee.  The initial proposal addressed four issues: 1. impact of divorce on spouse’s agency 

established under powers of attorney, 2. extends liability protection for property held as tenants 

by the entirety when transferred to revocable living trusts, 3. the length of time an attorney must 

hold onto an original will, and 4. allowing property that was intended to be titled in a revocable 

living trust but was still held in the decedent’s name at the time of death to use the small estate 

procedure regardless of the non-trust asset’s value if there was a Pourover Will.  Prior to the 

public hearing and subsequent work session in the Senate, concerns were raised that there may 

be unintended negative consequences to creditors, including to the State, if the 4th item (using 
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the small estate procedure for property left out of an RLT) were to go forward.  Due to the timing 

constraints of this Session, it was decided to drop this proposal form SB 182 and move forward 

with the other three proposals during the 2021 Session and push for the 4th item to be presented 

at a future Session.  The result is SB 182A that has passed the Senate and cleared committee in 

the House. 

1. Termination of Authority of Spouse as Agent Upon Dissolution of Marriage.   
- Current Law – the filing and subsequent judgment for an annulment, separation, 

or dissolution of marriage has no impact on the agency of ex-spouses unless the 

controlling document or divorce decree says otherwise. 

- Proposed Law: 

- After a petition for annulment, separation, or dissolution is filed and upon service 

of summons and petition upon the respondent, a restraining order is in effect 

restraining a spouse from exercising authority as an agent for their spouse under 

any type of power of attorney (financial, health, mental health treatment) unless 

the controlling document, petition, or the Court states otherwise.       
- A judgment of annulment, separation, or dissolution terminates the authority of an 

agent for their now ex-spouse under any type of power of attorney (financial, 

health, mental health treatment) unless the Court states otherwise.   
- To the extent the power of attorney provides for an alternate or successor agent, 

the alternate or successor agent steps in the shows of the former spouse (unless 

document is revoked. 

2. Conveyance of Property Held as Tenants by the Entirety 
- Current Law – the transfer of tenants by the entirety property to a joint RLT or 

separate RLTs terminates the benefits of tenants by the entirety. 

- Proposed Law: 
- Real property of spouses married to each other that was held as tenants by the 

entirety and subsequently conveyed to the trustee or trustees of the joint revocable 

trust of the spouses or of the separate revocable trust of each spouse shall have the 

same immunity from the claims of a spouse’s creditors as would exist if the 

spouses had continued to hold the property as tenants by the entirety, if:  

 (a) The spouses remain married to each other;  
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 (b) The real property continues to be held in trust by the trustee or trustees 

or the successor trustee or trustees; and  

 (c) Both spouses are beneficiaries of the trust or trusts, including where 

both spouses are current beneficiaries of one trust that holds the entire property or 

each spouse is a current beneficiary of a separate trust and the two separate trusts 

together hold the entire property, whether or not other persons are also current or 

future beneficiaries of the trust or trusts.  

- The protection from the claims of separate creditors under this section may be 

waived as to any specific creditor, including any separate creditor of either 

spouse, or any specifically described property, including any former tenancy by 

the entirety property conveyed into trust, by the trustee acting under the express 

provision of a trust instrument or with the written consent of both spouses.   

- Impact: Currently, if a married couple transfers their home that is held as tenants 

by the entirety to a joint revocable living trust or separate revocable living trusts, 

the couple loses the creditor protection tenants by the entirety provides.  This 

means that if one spouse is sued and a judgment is entered against them, the 

creditor can pursue relief against the debtor’s interest in the home.  Tenants by the 

entirety prevents this from happening.  In order for a creditor to go after tenants 

by the entirety property, the creditor must wait for divorce or death of the non- 

debtor spouse.  If the debtor spouse dies first, the creditor is out of luck.  

3. Disposition of Wills 
- Current Law – An attorney must hold onto a Will for at least 40 years after its 

execution, even if the executor is deceased.  After 40 years, before destroying the 

Will, an attorney must first publish notice in a newspaper, and then after 90 days, 

must file with the probate court notice that the Will was destroyed and pay 

associated filing fee, notice that the Will has been destroyed.  There is a cost to 

publish the notice in the newspaper as well.  

- Proposed Law: 
- If attorney is licensed to practice law in Oregon and the Will is not subject to a 

contract, and  
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- If attorney knows Testator is deceased for at least 5 years and attorney is unable 

to locate the named personal representatives (or convince them to accept delivery 

of the Will), or 

- If attorney does not know if Testator is deceased and it has been at least 20 years 

since the execution of the Will and the attorney is unable to locate the Testator, 

then: 

- The attorney must provide notice by mail, email, telephone, or any other 

reasonable means to the Testator, or if Testator is dead, to the Personal 

Representatives of Attorneys intention to destroy the Will.   

- If the Testator or named Personal Representatives do not respond in 90 days and 

agree to accept delivery of the Will, the attorney must make a complete digital 

scan of the Will and Witness Affidavits, including all codicils, and sign an 

affidavit documenting the steps the attorney took to contact the Testator/Personal 

Representatives.  The affidavit may either be kept or scanned as a digital record.  

- The attorney must hold onto the digital record for at least 20 years before 

destroying digital record. 

SB 220 Remote Attestation 
- The witnessing of any writing that is required by law to be executed or 

acknowledged in the presence of a witness may be witnessed remotely so long as 

the person executing the document is in the electronic presence of the witness  

- Notable Exceptions –  

a. Notarial acts performed by a notarial officer (these are controlled by 

the remote notary act) 

b. The witnessing of the execution of a will 
c. The witnessing of signatures by the circulator of a petition 

- Electronic presence means the relationship between two or more individuals in 

different locations communicating in real time to the same extent as if the 

individuals were physically present in the same location. 

- The witness must have satisfactory evidence of the identity of the person, a copy 

of the signed document must be faxed or electronically delivered to the witness, 

witness is located in the US, attests under penalty of perjury, and electronically 
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delivers a copy of the witness signature, and the Declaration of Electronic 

Presence and Declaration of Remote Attestation are signed by the signor and 

witness, respectively. 

DECLARATION 

(Electronic presence) 

 “Electronic presence” means the relationship of two or more individuals in different 

locations communicating in real time to the same extent as if the individuals were physically 

present in the same location.  

 I, ________________, signed the foregoing ________ (title of document) at ________ 

(city), ____ (state), on ________ (date) and in the electronic presence of ________________ 

(witness name), whom I requested to become attesting witness. I hereby declare that the above 

statement is true to the best of my knowledge and belief, and that I understand it is subject to 

penalty for perjury.  

________________  

Signature (print name, address, telephone number and e-mail address) 

DECLARATION 

(Remote attestation) 

 “Electronic presence” means the relationship of two or more individuals in different 

locations communicating in real time to the same extent as if the individuals were physically 

present in the same location.  

 I, __________ (witness name), was electronically present on _____ (date) when _______ 

(signer name) in my electronic presence signed the attached signature page to ________ (title of 

document) and, at the request of the foregoing signer, I signed my name as witness at the 

foregoing date. I hereby declare that the above statement is true to the best of my knowledge and 

belief, and that I understand it is subject to penalty for perjury.  

________________  

Witness signature (print name, address, telephone number and e-mail address) 
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SB 221 Exception to Will Execution Formalities (Harmless Error or Harmless Heir Rule?) 
- Amends ORS 112.238 

- Modifies Court procedure for determining whether decedent intended writing to 

be decedent’s will, partial or complete revocation of decedent’s will or addition to 

or alteration of decedent’s Will.  

- Oregon statutes provide a process for courts to determine if a writing is intended 

to be a will or revocation of a will. ORS 112.238 (2) describes the process for 

determining that a writing is a will while subsection (3) provides the process to 

determine if a writing is a will, or a partial or complete revocation of a will. 

Because subsection (3) references determining if a writing is a will, it confuses 

the process outlined in subsection (2). Senate Bill 221 removes language 

referencing the determination that a writing is a will from subsection (3) of ORS 

112.238, thereby clarifying the process in both situations and makes this change 

effective on passage. 

- Deletes “the decedent’s will” from ORS 112.238 (3) 

SB 728 – What I refer to as the Probate Omnibus Bill 
- Provides specific authorities, processes, and definitions in probate proceedings. 

Allows substitution of personal representative of defendant's estate for deceased 

defendant within 90 days of commencing action if defendant died before statute 

of limitation ran on claim or within 60 days after the action is commenced. 

Specifies that a court may require a hearing on any petition or motion in a probate 

proceeding. Applies many Oregon Rules of Civil Procedure to probate 

proceedings. Applies Oregon Evidence Code to contested issues in probate 

proceedings. Formalizes court authority to compel production of documents and 

oversee fiduciaries. Provides definitions. Clarifies persons who qualify as 

"interested person" within probate code. Specifies uniform content and process 

for probate notices. Clarifies decisions that may be contained in limited judgment. 

Requires a personal representative who files motion for possession of real 

property to give notice of the motion to all adult occupants of the real property. 

Repeals current statute on declaratory judgment in trusts and estates and 

stenographic recording of probate proceedings. Makes technical changes. 
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- Senate Bill 728 is the product of the Probate Modernization Work Group with an 

addition from the Oregon Council on Court Procedures. The measure specifies 

which Oregon Rules of Court Procedure apply to probate proceedings and 

clarifies that the Oregon Evidence Code applies to contested hearings. Several 

technical updates are made and modifications to notice provisions provided.  

- In Oregon, civil actions are allowed to continue against persons who are deceased. 

If a defendant dies after a case begins, a plaintiff can seek to substitute the 

personal representative of the defendant’s estate for the defendant and allow the 

case to continue. If a defendant dies before a case is filed, existing law permits the 

case to be filed against the defendant’s estate within a year of the defendant’s 

death. Occasionally, a plaintiff may file a case, e.g., as a consequence of a motor 

vehicle collision, against a defendant not knowing that the defendant has died 

during the interim. Usually, the plaintiff will quickly discover the problem and 

will simply refile the case correctly against the defendant’s estate so that the case 

may proceed. However, if the case against the deceased defendant was filed very 

close to the expiration of the statute of limitations, the plaintiff may not learn of 

the defendant’s death until after the statute of limitations has run. Oregon 

appellate courts have ruled that, in such a circumstance, the case may not be 

refiled, nor may the estate be substituted for the deceased defendant in the original 

suit. Essentially, the plaintiff is out of luck; the case cannot proceed and the 

plaintiff is left without redress for the harm inflicted as a result of the deceased 

defendant’s negligent acts or omissions. Section 24 addresses this problem by 

creating a limited 90-day window during which the plaintiff may amend the 

original complaint and substitute the personal representative of the defendant’s 

estate as the defendant. This section does not create a new cause of action or 

extend any statutes of limitations. It simply ensures that an injured party is not left 

unable to seek redress because the victim was unaware of a defendant’s death. 

- It also applies the Oregon Evidence Code to contested issues in a probate 

proceeding and outlines when ORCP apply, as generally the ORC and the ORCP 

do not apply to Probate Proceedings (with exceptions). 
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SB 765 Remote Notarization Act – Permanent 
- Makes permanent the amendment to the physical presence requirement of ORS 

194.235 

SB 199 Modifies laws relating to the form of the Advance Directive 

- Updates advanced Directive 

- See attached proposed new form. 

SB 219 – Directs the eventual creation of a statewide Advance Directive Registry 

HB 2128 – Requires tax professionals to report breach of security associated with tax return 

preparation to Department of Revenue 

- Filed at the request of Governor Brown 

- Disclosure of a breach must be disclosed within 5 days 

HB 2131 – Provides for liability of officer, employee or member of entity for unpaid amounts of 

taxes or fees collected by the entity and held in trust for payment to DOR. 

- Filed at the request of Governor Brown 

HB 2158 - Clarifies role of State Treasurer with respect to unclaimed property and escheated 

estates. Establishes Unclaimed Property School Fund and Legacy Unclaimed Property School 

Fund within Common School Fund. Establishes Unclaimed Property and Estates Fund. 

Combines and transfers moneys in Unclaimed Property Revolving Fund, Common School Fund 

Account and funds holding escheated property into Unclaimed Property and Estates Fund and 

Legacy Unclaimed Property School Fund. Provides that unclaimed property of nonprofits, 

limited liability companies and unclaimed wage claims are treated like other unclaimed 

properties. 

- The State Treasurer shall: 

- Manage unclaimed property under ORS 98.302 to 98.436, escheated property 

under ORS 112.055 and 116.253, the Unclaimed Property and Estates Fund and 

the Unclaimed Property School Fund 

- Administer estates under ORS 113.235 

- If you can’t locate heir, funds must go to State Treasurer 

HB 2551 Extends and Modifies tax credits for donations for individual development accounts 

beginning 2022 – 2027 tax years. 
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SB 119 – Charitable Contributions of Art Objects 

- Taxpayer creators of the artwork must have an appraisal report 
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81st Oregon Legislative Assembly—2021 Regular Session 
 
Senate Bill 182 (A‐Engrossed) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB182/A‐Engrossed 

Relating to estate planning; creating new provisions; and amending ORS 107.093, 107.115, 112.805, 
112.815, 112.820, 127.002, 127.005, 127.015, 127.722 and 130.315. 

 
Senate Bill 220 (Introduced) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB220/Introduced 

Relating to remote attestation; and declaring an emergency. 
 
Senate Bill 221 (Introduced) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB221/Introduced 

Relating to wills; amending ORS 112.238; and declaring an emergency. 
 
Senate Bill 728 (Introduced) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB728/Introduced 

Relating to decedents’ estates; creating new provisions; amending ORS 12.190, 21.200, 28.050, 
111.005, 111.085, 111.095, 111.105, 111.115, 111.205, 111.215, 111.218, 111.235, 111.245, 
111.255, 111.275, 113.125, 114.225, 114.275, 115.195 and 116.183; and repealing ORS 28.040 and 
111.265. 

 
Senate Bill 765 (Introduced) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB765/Introduced 

Relating to notaries; amending ORS 93.810, 194.225, 194.290, 194.305 and 194.400; repealing 
section 32, chapter 12, Oregon Laws 2020 (first special session); and declaring an emergency. 

 
Senate Bill 199 (A‐Engrossed) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB199/A‐Engrossed 

Relating to advance directives; creating new provisions; amending ORS 127.505, 127.510, 127.515, 
127.525, 127.532, 127.533 and 127.658 and section 29, chapter 36, Oregon Laws 2018; repealing 
ORS 127.534 and section 6, chapter 36, Oregon Laws 2018; and prescribing an effective date. 

 
Senate Bill 219 (A‐Engrossed) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB199/A‐Engrossed 

Relating to advance directives; creating new provisions; amending ORS 127.505, 127.510, 127.515, 
127.525, 127.532, 127.533 and 127.658 and section 29, chapter 36, Oregon Laws 2018; repealing 
ORS 127.534 and section 6, chapter 36, Oregon Laws 2018; and prescribing an effective date. 
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House Bill 2128 (A‐Engrossed) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/HB2128/A‐Engrossed 

Relating to reporting requirements of tax professionals in a breach of security; and prescribing an 
effective date. 

 
House Bill 2131 (Introduced) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/HB2131/Introduced 

Relating to liability for amounts held in trust; creating new provisions; amending ORS 307.883, 
320.325 and 403.225; and prescribing an effective date. 

 
House Bill 2158 (A‐Engrossed) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/HB2158/A‐Engrossed 

Relating to unclaimed property; creating new provisions; amending ORS 63.674, 65.674, 
98.352,98.386, 98.396, 98.992, 112.055, 116.193, 116.253, 178.050, 293.455, 293.701, 327.405, 
652.405, 708A.430, 711.225, 711.590, 716.905 and 723.466 and section 85, chapter 678, Oregon 
Laws 2019; repealing ORS 98.388; and declaring an emergency. 

 
House Bill 2551 (A‐Engrossed) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/HB2551/A‐Engrossed 

Relating to individual development accounts; amending ORS 315.271, 315.650, 316.699, 458.670,4 
58.675, 458.680, 458.685, 458.690 and 458.700 and section 9, chapter 765, Oregon Laws 2007. 

 
Senate Bill 119 (Enrolled) 
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB119/Enrolled 

Relating to charitable contributions of art objects; creating new provisions; amending ORS 316.838; 
and prescribing an effective date. 
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OREGON ADVANCE DIRECTIVE FOR HEALTH CARE 

 
 

 This Advance Directive form allows you to: 
 Share your values, beliefs, goals and wishes for health care if you are not able to ex- 

press them yourself. 

 Name a person to make your health care decisions if you could not make them for 
yourself. This person is called your health care representative and they must agree to act in 
this role. 

 Be sure to discuss your Advance Directive and your wishes with your health care rep- 
resentative. This will allow them to make decisions that reflect your wishes. It is recom- 
mended that you complete this entire form. 

 The Oregon Advance Directive for Health Care form and Your Guide to the Oregon 
Advance Directive are available on the Oregon Health Authority’s website. 

 In sections 1, 2, 5, 6 and 7 you appoint a health care representative. 
 In sections 3 and 4 you provide instructions about your care. 

 
The Advance Directive form allows you to express your preferences for health care. It is not 

the same as Portable Orders for Life Sustaining Treatment (POLST) as defined in ORS 127.663. 
You can find more information about the POLST in Your Guide to the Oregon Advance 
Directive. 

This form may be used in Oregon to choose a person to make health care decisions for 
you if you become too sick to speak for yourself or are unable to make your own medical 
decisions. The person is called a health care representative. If you do not have an effective 
health care representative appointment and you become too sick to speak for yourself, a 
health care representative will be appointed for you in the order of priority set forth in ORS 
127.635 (2) and this person can only decide to withhold or withdraw life sustaining treatments 
if you meet one of the conditions set forth in ORS 127.635 (1). 

This form also allows you to express your values and beliefs with respect to health care 
decisions and your preferences for health care. 

 If you have completed an advance directive in the past, this new advance directive will 
replace any older directive. 

 You must sign this form for it to be effective. You must also have it witnessed by two 
witnesses or a notary. Your appointment of a health care representative is not effective until 
the health care representative accepts the appointment. 

 If your advance directive includes directions regarding the withdrawal of life support 
or tube feeding, you may revoke your advance directive at any time and in any manner that 
expresses your desire to revoke it. 

 In all other cases, you may revoke your advance directive at any time and in any 
manner as long as you are capable of making medical decisions. 

 
1. ABOUT ME 

 
Name:     
Date of Birth:                      
Telephone numbers: (Home)      
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(Work)  (Cell)       
Address:    
E-mail:      

 
2. MY HEALTH CARE REPRESENTATIVE 

 
I choose the following person as my health care representative to make health care de- 

cisions for me if I can’t speak for myself. 

 
Name:  
Relationship: 
Telephone numbers: (Home) 
(Work)  (Cell)     
Address:     
E-mail:     

 
I choose the following people to be my alternate health care representatives if my first 

choice is not available to make health care decisions for me or if I cancel the first health  
care representative’s appointment. 

 
First alternate health care representative: 
Name:  
Relationship: 
Telephone numbers: (Home) 
(Work)  (Cell)     
Address:   
E-mail:     

 
Second alternate health care representative: 
Name:  
Relationship: 
Telephone numbers: (Home) 
(Work)  (Cell)     
Address:   
E-mail:     

 
3. MY HEALTH CARE INSTRUCTIONS 

 
This section is the place for you to express your wishes, values and goals for care. Your 

instructions provide guidance for your health care representative and health care providers. 
You can provide guidance on your care with the choices you make below. This is the case 

even if you do not choose a health care representative or if they cannot be reached. 

 
A. MY HEALTH CARE DECISIONS: 
There are three situations below for you to express your wishes. They will help you think 

about the kinds of life support decisions your health care representative could face. For each, 
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choose the one option that most closely fits your wishes. 
a. Terminal Condition 
This is what I want if: 
 I have an illness that cannot be cured or reversed. 
AND 
 My health care providers believe it will result in my death within six months, regardless 

of any treatments. 

 
Initial one option only. 
   I want to try all available treatments to sustain my life, such as artificial feeding and 

hydration with feeding tubes, IV fluids, kidney dialysis and breathing machines. 
   I want to try to sustain my life with artificial feeding and hydration with feeding 

tubes and IV fluids. I do not want other treatments to sustain my life, such as kidney 
dialysis and breathing machines. 

        I do not want treatments to sustain my life, such as artificial feeding and hydration 
with feeding tubes, IV fluids, kidney dialysis or breathing machines. I want to be kept com- 
fortable and be allowed to die naturally. 

        I want my health care representative to decide for me, after talking with my health 
care providers and taking into account the things that matter to me. I have expressed what 
matters to me in section B below. 

 
b. Advanced Progressive Illness 
This is what I want if: 
 I have an illness that is in an advanced stage. 
AND 
 My health care providers believe it will not improve and will very likely get worse over 

time and result in death. 
AND 
 My health care providers believe I will never be able to: 
- Communicate 
- Swallow food and water safely 
- Care for myself 
- Recognize my family and other people 

 
 

Initial one option only. 
        I want to try all available treatments to sustain my life, such as artificial feeding and 

hydration with feeding tubes, IV fluids, kidney dialysis and breathing machines. 
        I want to try to sustain my life with artificial feeding and hydration with feeding 

tubes and IV fluids. I do not want other treatments to sustain my life, such as kidney dialysis 
and breathing machines. 

        I do not want treatments to sustain my life, such as artificial feeding and hydration 
with feeding tubes, IV fluids, kidney dialysis or breathing machines. I want to be kept com- 
fortable and be allowed to die naturally. 

        I want my health care representative to decide for me, after talking with my health 
care providers and taking into account the things that matter to me. I have expressed what 
matters to me in section B below. 
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c. Permanently Unconscious 
This is what I want if: 
I am not conscious. 
AND 
If my health care providers believe it is very unlikely that I will ever become conscious 

again. 

 
Initial one option only. 
   I want to try all available treatments to sustain my life, such as artificial feeding and 

hydration with feeding tubes, IV fluids, kidney dialysis and breathing machines. 
   I want to try to sustain my life with artificial feeding and hydration with feeding 

tubes and IV fluids. I do not want other treatments to sustain my life, such as kidney dialysis 
and breathing machines. 

        I do not want treatments to sustain my life, such as artificial feeding and hydration 
with feeding tubes, IV fluids, kidney dialysis or breathing machines. I want to be kept com- 
fortable and be allowed to die naturally. 

        I want my health care representative to decide for me, after talking with my health 
care providers and taking into account the things that matter to me. I have expressed what 
matters to me in section B below. 

 
You may write in the space below or attach pages to say more about what kind of care 

you want or do not want. 
 

 
 
 
 
 
 
 

B. WHAT MATTERS MOST TO ME AND FOR ME: 
This section only applies when you are in a terminal condition, have an advanced pro- 

gressive illness or are permanently unconscious. If you wish to use this section, you can 
communicate the things that are really important to you and for you. This will help your 
health care representative. 

This is what you should know about what is important to me about my life: 
 
 

This is what I value the most about my life: 
 
 

This is what is important for me about my life: 
 
 
 
 

I do not want life-sustaining procedures if I cannot be supported and be able to engage in 
the following ways: 
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Initial all that apply. 
   Express my needs. 
   Be free from long-term severe pain and suffering. 
   Know who I am and who I am with. 
   Live without being hooked up to mechanical life support. 
   Participate in activities that have meaning to me, such as: 

 
 

If you want to say more to help your health care representative understand what matters 
most to you, write it here.   (For example: I do not want care if it will result in ) 

 
 
 
 
 
 
 
 

C. MY SPIRITUAL BELIEFS 
Do you have spiritual or religious beliefs you want your health care representative and 

those taking care of you to know? They can be rituals, sacraments, denying blood product 
transfusions and more. 

You may write in the space below or attach pages to say more about your spiritual or 
religious beliefs. 

 

 
 
 
 
 
 
 

4. MORE INFORMATION 
 

Use this section if you want your health care representative and health care providers to 
have more information about you. 

A. LIFE AND VALUES 
Below you can share about your life and values. This can help your health care repre- 

sentative and health care providers make decisions about your health care. This might in- 
clude family history, experiences with health care, cultural background, career, social 
support system and more. 

You may write in the space below or attach pages to say more about your life, beliefs and 
values. 
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B. PLACE OF CARE: 
If there is a choice about where you receive care, what do you prefer? Are there places 

you want or do not want to receive care? (For example, a hospital, a nursing home, a mental 
health facility, an adult foster home, assisted living, your home.) 

You may write in the space below or attach pages to say more about where you prefer   
to receive care or not receive care. 

 
 

 
 
 
 
 
 
 

C. OTHER: 
You may attach to this form other documents you think will be helpful to your health 

care representative and health care providers. What you attach will be part of your Advance 
Directive. 

You may list documents you have attached in the space below. 
 
 
 
 
 
 
 
 

D. INFORM OTHERS: 
You can allow your health care representative to authorize your health care providers to 

the extent permitted by state and federal privacy laws to discuss your health status and care 
with the people you write in below. Only your health care representative can make de- 
cisions about your care. 

Name:  
Relationship: 
Telephone numbers: (Home) 
(Work)  (Cell)     
Address:   
E-mail:     

 
5. MY SIGNATURE 

 
My signature:      
Date:     
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6. WITNESS 
 

COMPLETE EITHER A OR B WHEN YOU SIGN 
 

A. NOTARY: 
 
 

State of     
County of      
Signed or attested before me on  , 
2  , by  . 

 

Notary Public - State of Oregon 
 
 

B. WITNESS DECLARATION: 
 
 

The person completing this form is personally known to me or has provided proof of 
identity, has signed or acknowledged the person’s signature on the document in my presence 
and appears to be not under duress and to understand the purpose and effect of this form. 
In addition, I am not the person’s health care representative or alternative health care rep- 
resentative, and I am not the person’s attending health care provider. 

 
Witness Name (print):              
Signature:    
Date:     

 
Witness Name (print):              
Signature:    
Date:     

 
7. ACCEPTANCE BY MY HEALTH CARE REPRESENTATIVE 

 
I accept this appointment and agree to serve as health care representative. 

 
 

Health care representative: 
Printed name:                                    
Signature or other verification of acceptance: 

 

Date:     
 

First alternate health care representative: 
Printed name:     
Signature or other verification of acceptance: 

 

Date:     
 

Second alternate health care representative: 
Printed name:     
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Signature or other verification of acceptance: 
 

Date:     
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I.  PRELUDE

Cumming v. Nipping, 310 Or App 780 (2021)

• Stepmother was the trustee and sole beneficiary of a credit shelter trust, 
the sole asset of which was a California condominium ("Seagate"). 
Stepdaughter was the remainder beneficiary.

• The trust allowed for income distributions to stepmother for her health, 
education maintenance and support. It also allowed for distributions of 
principal under the same standard, "if the trustee deems income payments 
to be insufficient.“

• The trustee could sell Seagate and buy a replacement home of 
comparable or lesser value, if stepmother wished. The trustee also could 
encumber it with a mortgage "for any valid trust purpose.“

• Stepmother's living expenses were fully covered by her pension and Social 
Security. She also received $2000 in monthly rental income from Seagate 
as income payments. By the time of her death she had over $100,000 in 
her personal accounts.
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Cumming v. Nipping (cont.)

• In 2008, stepmother moved to Oregon to be closer to her granddaughter 
and her husband.  She lived in an assisted living facility and granddaughter 
managed her finances, helped her with moves and occasionally ran errands 
for her.

• In 2010, granddaughter proposed that stepmother live with her and her 
family. Granddaughter found a farmhouse that was in need of repair and 
did not qualify for conventional financing.

• In order to pay for the farmhouse that they would both live in, stepmother 
took Seagate out of trust, obtained a $300,000 mortgage on it and then 
put the property back into trust. She used the cash to buy a farmhouse, 
giving half to herself individually and have to her granddaughter and her 
husband.

• Stepmother's will left her half of the property to granddaughter and her 
husband. Two months after the house was purchased, stepmother died.

• Granddaughter and her husband acknowledged that the initial transfer of 
the half interest in the property and the subsequent gift in the will were 
both "gifts."

Cumming v. Nipping (cont.)

• Upon stepmother's death, stepdaughter (the remainder beneficiary) obtained 
title to Seagate and found out about the mortgage after it had gone unpaid 
for nearly a year.

• Stepdaughter filed a claim against granddaughter, alleging that granddaughter 
was unjustly enriched by stepmother's violation of the trust terms. 
Stepdaughter lost at the trial court level, had the trial court decision vacated 
by the appellate court, lost again at the trial court level and appealed again.

• The appellate court (the second time) determined that granddaughter had 
been unjustly enriched, and therefore found in favor of stepdaughter.

• The court found that stepmother had sufficient income to fully cover her living 
costs, and found no evidence that the income payments were insufficient. 
Therefore, invading trust principal was unjustified.

• The court also found that, if stepmother had wanted to buy a different house 
as a trust asset she could have done so.

• The appellate court overruled the trial court's decision that there was an 
implied contract under which stepmother agreed to pay for granddaughter's 
services in exchange for owning the home.
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Cumming v. Nipping (cont.)

Lessons learned:
• This was an expensive process. The parties went to trial court twice and to the appellate 

court twice.  And one of the three appellate court judges dissented. As someone who has 
focused his entire career on estate planning and administration, I was surprised at the 
difficulty of the process the parties went through. So the first lesson must be to never take 
trust distribution language for granted, even when you think you know exactly what it 
means.

• Add “Purpose” Language. It may have helped (and couldn’t have hurt) if the trustor had 
been more clear about who was to benefit from the trust and who had priority of 
distribution (for example, was the main purpose to benefit the spouse? His daughter? 
Both equally?).

• "May" should really mean "shall.“ Many trust agreements give the trustee the flexibility 
to consider a beneficiary’s other assets and income when determining how much to 
distribute for “support.” But this flexibility is illusory. If the trustee, given such flexibility, 
chooses to consider other assets, that trustee is almost certainly free from criticism by 
either party. However, if that same trustee does not consider other assets and pays the full 
amount of the beneficiary’s support from trust assets, the trustee is almost certainly open 
to criticism by the remainder beneficiary. That is why corporate trustees take other assets 
into account even when given that flexibility. I would argue that this is the correct practice 
for individual trustees as well. 

II.  PURPOSE
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Importance of Purpose
• Purpose in a document gives the beneficiaries and trustee knowledge about why the trust 

exists.  Failure to define purpose is one of the biggest drafting flaws because it allows the 
beneficiary to say, “but Mom always wanted me to have . . . [fill in the blank with bigger 
distributions].” 

• However, even though we might recognize its importance, most drafters still don’t seem
to use “purpose” language. This has been a historical problem. Over 60 years ago, the
Oregon Supreme Court noted that

– “[t]he difficulty in many if not most of these [abuse of trustee discretion] cases is
finding the purpose of the settlor with sufficient definiteness to be helpful . . . The
settlor’s specific design in framing a discretionary trust is normally unexpressed or
vaguely outlined.” Rowe v. Rowe, 219 Or. 599, 606; 347 P.2d 968, 972 (1959).

• Two years later, Professor Edward C. Halbach, Jr., repeated those sentiments:

– [t]oo frequently trust instruments provide no guidance as to the purpose and scope
of the [discretionary] power. Although determining and assisting in the formulation
of the donor’s intentions is a primary counseling function, it is apparently one of the
most neglected aspects of estate planning. A poorly defined discretionary power
often results.” Halbach, Problems of Discretion in Discretionary Trusts, 61 Colum. L.
Rev., 1424, 1434 (1961).

Add General Purpose Language to All Trusts

• Regardless of the purpose for which it is intended, any 
trust can benefit from a clear statement of the grantor’s 
intent.  

• This is the area of drafting most overlooked by lawyers, 
and also the most critical to the success of a trust 
administration.  

• Such language should be included in a separate 
paragraph, so that there is no risk of a trustee or the 
court confusing precatory purpose language with 
distribution language. 
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Add Beneficiary Preference to All Trusts

• Is this a trust primarily for the benefit of the current or 
remainder beneficiaries?  

• Should one class be favored over another?  
• Although this is sometimes very hard for a grantor to 

deal with, if such expressions of preference were used 
more frequently, many trust disputes would be resolved 
more quickly. 

Who is the Client is Trying to Protect, and from 
What?

The only reason any trust is put in place is to protect one or more
people from one or more other people. Four categories:

• Protect beneficiaries from themselves (minors, spendthrifts, those
with special needs);

• Protect beneficiaries against creditors (including future ex-spouses);

• Protect beneficiaries against each other (kids from a prior marriage
vs. the second spouse); and

• Protect beneficiaries from the IRS.

Identifying with the client the thing that they are protecting
beneficiaries from will go a long way to identifying the real purpose of
the trust. This is more of an interview technique than a drafting one.
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III.  CONTROL

Defining Control

• “Control” has many different connotations, not all of them positive.

• Control can be defined in three different ways.

– First, there is control of external things (like controlling others through
rewards or punishment).

– Second, there is internal control over our assets, attitudes and outlook.
– Finally, knowledge is a third type of control.

• Generally, exercising external control through rewards or punishment
actually decreases internal motivation. There are only a couple of
exceptions to this rule: motivating someone to undertake a boring activity
or to try something new.

• On the other hand, more internal control leads to greater “self-efficacy,”
which is inspiring. Self-efficacy is a better predictor of career selection and
success than actual ability, prior preparation, achievement and level of
interest.
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(Almost) Always Give Beneficiaries the Power to 
Remove and Replace Trustees

• The best way to achieve internal control is to give adult beneficiaries the
power to remove and replace trustees, even if it’s only with a corporate
trustee. This is actually a form of internal control over the beneficiaries’
own interest in the trust.

• The interesting thing is that, in most cases, if a beneficiary knows that he
or she has this power, the beneficiary tends not to use it. Knowing that he
or she has some level of control creates a sense of calm about problems
that may arise with the trustee, and tends to enable the beneficiary to
arrive at a compromise regarding that problem.

• Like any rule of thumb, this is a generalization. Of course some
beneficiaries should not have this power. Of course some beneficiaries will
be unhappy no matter what. But the ability to remove and replace
trustees, in our view, should be the rule, not the exception.

Consider Giving Beneficiaries Veto Power Over 
Selling Inception Assets (Along with Intent 

Language)
• If a grantor funds a trust with an asset that has a special connection with the

family (a business, a vacation home, income-producing real estate), the trustee
is always in a dilemma: should the trustee sell the asset in order to comply
with its duty to diversify?

• Giving beneficiaries the veto power over sale (rather than having a party like a
trust protector or advisor govern such decisions) accomplishes two goals.

– First, it gives the beneficiaries greater control over trust assets.
– Second, it eliminates the confusion over where fiduciary duty lies. The

trustee is in charge of all assets, but cannot sell an inception asset if all or a
majority of adult trustees object.

– If the trustee feels strongly enough about selling, it can seek a TEDRA or
nonjudicial settlement agreement.

• Adding such a veto power is best done in conjunction with precatory
language about the purpose of the trust being to hold the inception asset, and
also a provision eliminating the duty to diversify with respect to this asset.
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Create a Clear System for Decision-Making

When giving beneficiaries these kinds of control rights, it’s probably a
good thing to develop a decision-making process. For instance:

• Do a majority of beneficiaries have to agree, or does it have to be
unanimous?

• Should it be all “qualified beneficiaries” as defined in the Uniform
Trust Code? Probably, since remaindermen should be included in
the decision as well as current beneficiaries. On the other hand, if
the purpose of the trust (discussed above) is to benefit current
beneficiaries to the exclusion of remaindermen, then maybe the
latter should not have a vote.

• Give only adult beneficiaries the vote. This eliminates the need to
appoint guardians ad litem or special representatives for minor and
unborn beneficiaries, which only leads to delay and confusion.

IV.  DISTRIBUTIONS
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Distribution Language in General
• Beneficiaries only care about two things: how much do I 

get and when do I get it?  All of the other drafting 
issues matter only to the extent that they affect the 
answers to those two questions. 

• Yet trust drafters often devote only one paragraph out 
of a 20-, 30- or even 50-page document to trust 
distribution language. 

• And too often, even that language is standardized: “all 
income, principal for standards.” 

• The universe of trust distribution provisions can be 
divided into two large subsets: subjective and objective 
provisions. 

Objective Provisions

Generally two groups of objective trust terms: income-based and incentive-based.
• Income-Based – Traditional; a beneficiary is entitled to all the income from the trust.  

– Two modern offshoots: the unitrust and the adjustment between principal and 
income.  

– Both, however, are based on the traditional notion of “all income,” but with 
modifications to take into account the mandates of modern portfolio theory

• Incentive-Based – Examples:
– matching earned income up to a specified amount; 
– distributing a fixed amount for the beneficiary to start a business or professional 

practice; 
– making a monthly payment for a “stay-at-home” parent; 
– denying distributions if the beneficiary fails a drug or alcohol test; and 
– making fixed distributions for each year in which a beneficiary has no driving 

violations
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Objective Provisions (Cont.)

• Positives:
– They may encourage or discourage positive or negative beneficiary behaviors.
– They are easy to administer and leave no room for a trustee to be over-

indulgent.

• Problems:
– The traditional “income only” provisions are virtually useless in most settings,

because they bear no relation to any goals that the grantor might have. The
income might be too much or too little for purposes for which the trust was
created.

– Same for unitrusts and the trustee ability to adjust between principal and
income.

– they cannot adapt to the needs of a particular individual. For example, by
promoting a daughter to stay at home with her children, they might discourage
her developing her natural abilities in other areas.

– By simply encouraging higher earnings, the trust terms might convince a
beneficiary who wanted to be a schoolteacher to be a lawyer instead.

– They do not allow for changing circumstances.

Objective Provisions (Cont.)

Very useful alternative: Inflation-Adjusted Dollar Amount
• Example: The beneficiary is to receive $75,000 per year, adjusted

for inflation. No one knows what “all income” will buy in the future,
but everyone knows what $75,000 per year in today’s dollars will
buy.

• Allows the grantor to establish a standard of living by creating
essentially a salary from the trust.

• Inflation adjustment is obviously critical in this context to ensure
that the beneficiary does not lose pace to inflation over time.

• Even when an “all income” provision is required (for example, in
the case of QTIP trusts), a “greater of” provision can be used (i.e.,
the beneficiary shall be entitled to the greater of all net income or
the inflation adjusted dollar amount).

• Using this standard makes principal distributions easier to draft as
well, because there will be less need for “support” or
“maintenance” if a minimum standard has been applied.
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Subjective Provisions

Subjective provisions are those that require the exercise of discretion 
by the trustee in making certain value judgments.  
• Most common: trustee’s ability to distribute principal for “health, 

education, maintenance and support.”  The trustee must decide 
what constitutes “support,” which could include living in anything 
from a shack to a mansion.  

• This flexibility is seen by many as a significant benefit. 
• Drawbacks:

– First, the more discretion given to the trustee, the greater the 
likelihood that the trustee will exercise it in a manner the 
grantor would not have agreed with. 

– Second, discretion guarantees only flexibility, not success.

Distribution Drafting

Add “Standards” Preferences to All Trusts -- Not all “HEMS” standards are created
equal. Is education more important than other purposes, for example? Many grantors
have strong feelings about priority. This is especially useful with the inflation adjusted
dollar amount. In that case, education and medical care would likely be emphasized
over support or maintenance.

Be More Specific About What the Standards Mean.

• First, paying for a beneficiary’s support can often be contrary to the grantor’s
objectives.

• Second, broaden “education” to include things like personal or professional
enrichment classes and courses that lead to professional designations.

• Third, distributions for “health” might be expanded to include health insurance
premiums and to reimburse employee co-pays for such insurance. It might also
include payment of insurance premiums for disability, AD&D and perhaps even
long-term care or life insurance designed to replace the income of the working
spouse in the event of her death (being mindful, of course, not to create any
“incidents of ownership” problems).
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V.  FIDUCIARIES

Determine Trust Needs Before Determining 
Trustee

As mentioned before, start with the purpose of the trust, the control 
given to the beneficiaries, the assets to be administered and the 
distribution terms.  Once the client has laid out all of these issues, then 
the conversation can begin about who should be in charge as trustee 
and successor trustee.

Perhaps even more importantly when considering a successor trustee 
of a revocable living trust is who will serve when the clients are 
incapacitated.  So much of the conversation circles around what 
happens after death, yet what happens during life is often of even 
greater (if sometimes unstated) concern.
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Be Careful About Using Trust Protectors or 
Advisors

• The argument for using them is that they can provide greater 
flexibility to accommodate changes in beneficiary circumstance, 
oversee trustee behavior and do so without generating the cost of 
court proceedings.

• The terminology itself is confusing, as the terms “trust protector” 
and “trust advisor” are often used interchangeably. It can be 
argued, however, that they are different:
– A trust protector tends to be the holder of a power.
– A trust advisor tends to have the power to control or constrain 

a trustee.
– Thinking about them in these different ways may help the client 

and the drafter decide the scope of the responsibilities.

Protector/Advisor: Fiduciaries?

• Of much more importance is the unresolved question of fiduciary 
duty, and whether the document or state law effectively can 
eliminate such a duty altogether.  If those duties can be completely 
eliminated, where does the fiduciary duty lie, if anywhere?  If a 
trustee’s fiduciary duty is trumped by a person with no such duty, 
where does that leave the beneficiaries?  

• Many commentators and even some state laws seem to believe 
that those duties can be eliminated. However:
– The Restatement (Third) of Trusts and the Uniform Trust Code 

both indicate that a non-beneficiary holding a trust power is 
presumed to be a fiduciary.

– See, e.g., Alexander A. Bove, Jr., The Case Against the Trust 
Protector, 37 ACTEC L. J., 77 (Summer 2011).
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Eliminating the Fiduciary Duty?

• Eliminating a trust protector’s fiduciary duty raises practical and ethical concerns.  When a 
protector is exculpated from liability from certain actions, the beneficiaries are at the 
protector’s mercy, with no potential recourse; it’s the same as including the following:

– It is the settlor’s intention that in exercising this power the protector shall not be deemed a fiduciary, shall 
not be required to monitor the trustee’s performance, and shall not be bound by or required to consider 
any particular standards of trustee performance.  He shall not be required to act upon notice that a 
trustee is in breach of its fiduciary duty, and in the event of appointment of a successor trustee, the 
protector shall not be required to consider whether any such successor trustee has any experience in or 
knowledge of trust administration, or is a suitable person or entity to act as trustee.  The protector may 
exercise or refrain from exercising such power in a capricious or whimsical manner at his total personal 
discretion, without liability therefor.

• Worse in the case of longer-term trusts, because even if the grantor has absolute faith in 
the trust protector initially named in the trust agreement, the grantor will almost certainly 
not know who might be appointed in the future.  

• Further, faced with a decision made by a non-fiduciary trust protector, which would be 
considered a breach of duty if made by a trustee, it seems likely that a court would find 
some kind of minimum standard, regardless of the document or state law, and that 
exculpation doesn’t appl.

Protectors/Advisors:  Use Only for Specific 
Purposes

A trust advisor or protector is best added to address specific needs in specific 
circumstances.  Adding one simply for “flexibility” is probably a bad idea 
because the uncertain identity of the trust advisor or protector many years in 
the future is probably riskier than the uncertainty of future laws.  Better to 
deal with changed circumstances through judicial process than through an 
unnamed future party, especially one with no fiduciary duty.  Consider:
• limiting all third-party decisionmakers to powers and duties that are 

specifically enumerated in the document.  The trust agreement should 
spell out that those parties have only those powers specifically included.

• Give third-party decisionmakers only the power to veto a trustee’s 
decisions, rather than independent decision-making authority. 

• In the absence of a good reason to the contrary, all third-party 
decisionmakers should be held to a fiduciary standard. 
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VI.  STATE-ONLY SHELTER TRUSTS

State-Only Shelter Trusts may not be Needed

The fact that the Oregon or Washington estate tax exemption of the 
first spouse might be wasted is not as bad as it seems.  Although a
shelter trust will help avoid at least some state estate taxes for the
couple’s heirs, it comes at a cost
• First, the trust generates administrative costs and potentially 

higher income tax than if the surviving spouse owned the assets 
outright.  

• More importantly, the trust assets do not receive a stepped up
basis for either state or federal incomes taxes at the surviving
spouse’s death. This means the heirs may have to pay additional
income tax when they sell assets after the surviving spouse’s
death.  

• So the state estate tax savings to heirs has to be compared against 
the increased income tax cost.
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Flexible State-Only Shelter Trusts

Flexibility involves waiting until the second spouse’s death to decide to use a 
shelter trust; three potential techniques: 
• Disclaimer Trust – Must comply with IRC §2518, so creates uncertainty.
• “Terminatable” Trust – Automatically create a shelter trust in each spouse’s 

estate plan, but allow that trust to be terminated by a third party (this 
actually might be a good place for a trust protector!).  Provides the same 
flexibility as the disclaimer trust, but without the restrictions.

• “Divisible” Trust – If the estate plan is to leave everything in trust to the 
surviving spouse in any event, allow the shelter trust to be created based 
upon the election to treat only a portion of the trust as marital deduction 
property.  The portion of the trust over which no election is made 
becomes the shelter trust.  The the shelter trust (because it is an offshoot 
of the marital trust) will have to have the same terms (e.g., all income to 
the surviving spouse, no other beneficiaries, etc.).

Who Does Terminating or Dividing?

The downside here is in finding a willing third party to make that 
decision.  
• Surviving spouse Can divide trusts if the resulting trusts have 

identical terms, but not if they have different terms. Surviving 
spouse cannot terminate the shelter trust.

• Potential beneficiary should not terminate or divide, in order to 
avoid adverse tax consequences.  

• An advisor or family friend is the likeliest suspect.  
– Third party advisor definitely should NOT be a fiduciary, 

because he or she might be deemed to have a duty to the 
remainder beneficiaries to allow the trust to stand.  

– There also should be fairly extensive precatory and exculpatory 
language included as well.
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PPllaannnniinngg  ffoorr  aa  
RReedduucceedd  EExxcclluussiioonn  
((aanndd  WWhhaatt  ttoo  DDoo      

iiff  iitt  DDooeessnn’’tt))
Samuel A. Donaldson

Georgia State University College of Law
Atlanta, Georgia

Federal 
Wealth 

Transfer 
Tax Basic 
Exclusion 

Amount

Date of death Basic exclusion amount
2011 $5,000,000
2012 $5,120,000
2013 $5,250,000
2014 $5,340,000
2015 $5,430,000
2016 $5,450,000
2017 $5,490,000
2018 $11,180,000
2019 $11,400,000
2020 $11,580,000
2021 $11,700,000
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OOuurr  AAggeennddaa

• Will the Exclusion Drop Before 2026?
• Strategies to Consider

• Inter Vivos Gifts using Formula Clauses
• Spousal Lifetime Access Trusts (SLATs)
• Charitable Lead Trusts (CLTs)
• Installment Sales to “Defective” Trusts

• Techniques for Unwinding or Modifying
• Disclaimers
• Powers to Confer Powers of Appointment
• Trust Modification or Decanting

Biden Tax Plans

• MADE IN AMERICA PLAN
• Raise C corporation rate to 28%
• Impose 15% minimum tax on book income

• AMERICAN FAMILIES PLAN
• Return top rate to 39.6%
• No capital gains preference for those making 

more than $1 million
• Make increased child credit ($3,600 under 6, 

$3,000 ages 6-17) permanent
• Limit §1031 exchanges to $500,000
• …and more!



Chapter 5—Presentation Slides: Planning for a Reduced Exclusion (and What to Do If It Doesn’t)

 5–3Advanced Estate Planning 2021

Biden Tax Plans
“Moreover, the President would eliminate the 
loophole that allows the wealthiest Americans to 
entirely escape tax on their wealth by passing it 
down to heirs. Today, our tax laws allow these 
accumulated gains to be passed down across 
generations untaxed, exacerbating inequality. The 
President’s plan will close this loophole, ending the 
practice of ‘stepping-up’ the basis for gains in 
excess of $1 million ($2.5 million per couple when 
combined with existing real estate exemptions) and 
making sure the gains are taxed if the property is 
not donated to charity.”

IInntteerr  VViivvooss GGiiffttss  UUssiinngg  FFoorrmmuullaa  CCllaauusseess

In gifting any illiquid asset, a 
donor should give VALUE, 
not property.
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Nelson v. 
Comm’r,   

T.C. Memo. 
2020-81 

(June 10, 
2020)

Gift of “a limited partner interest having a fair   
market value of TWO MILLION NINETY-SIX          
THOUSAND AND NO/100THS DOLLARS                 
($2,096,000.00) as of December 31, 2008 ***, as 
determined by a qualified appraisal within           
ninety (90) days of … this Assignment”

Sale of “a limited partner interest having a fair  
market value of TWENTY MILLION AND               
NO/100THS DOLLARS ($20,000,000.00) as of       
January 2, 2009 ***, as determined by a              
qualified appraisal within one hundred eighty     
(180) days of … this Assignment”

SSppoouussaall  LLiiffeettiimmee  
AAcccceessss  TTrruussttss  
((SSLLAATTss))

• Donor Spouse (DS) creates irrevocable 
trust for benefit of Beneficiary Spouse 
(BS) and others

• Structured like a “credit shelter trust” or 
“exemption trust” or “bypass trust”

• Gift to the SLAT does not qualify for the 
marital deduction, so it uses up the DS’s 
exclusion

• Usually structured as a grantor trust for 
income tax purposes

• No estate tax upon BS’s death
• BS can have testamentary limited power 

of appointment
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SSppoouussaall  LLiiffeettiimmee  
AAcccceessss  TTrruussttss  
((SSLLAATTss))

• Once transferred, assets don’t return 
to DS (but BS is free to share 
distributions voluntarily)

• Upon divorce, BS’s interest continues 
unless “spouse” is defined generically 
or divorce serves as triggering event

• If each spouse wants to create SLAT 
for the other, need to avoid 
reciprocal trust doctrine

CChhaarriittaabbllee  LLeeaadd  TTrruussttss

• Charity receives annual payments and noncharitable beneficiaries take the remainder
• More flexible than “charitable remainder trust,” as there are no restrictions on amounts paid to charity
• Income Tax Aspects

• No deduction on formation
• Annual payments to charity are deductible by trust

• Transfer Tax Aspects
• Donor makes gift of present value of remainder interest
• Assets excluded from Donor’s gross estate

CHARITYProperty

Remainder 

TRUST

Payments



Chapter 5—Presentation Slides: Planning for a Reduced Exclusion (and What to Do If It Doesn’t)

 5–6Advanced Estate Planning 2021

CChhaarriittaabbllee  LLeeaadd  TTrruussttss

• Works well where—
• Donor does not need cash flow from gifted assets
• Donor wants to benefit charity now
• Donor does not need income tax deduction
• Donor can tolerate complexity (step-CLATs, shark-fin CLATs, etc.)

CHARITYProperty

Remainder 

TRUST

Payments

CChhaarriittaabbllee  LLeeaadd  TTrruussttss

A 20-year CLAT created in June 2021 
(§7520 rate = 1.2%) paying a 5.68% 
annuity annually to charity results in 
a gift of the remainder interest 
worth zero.

Image from: lpb.giftlegacy.com
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Installment Sale Transactions

GRANTOR 
TRUST

Asset(s)

Promissory Note

Interest at AFR; 
balloon payment of principal• NO GIFT

• NO GAIN
• INTEREST TAX-FREE
• FIXED GROSS ESTATE 
INCLUSION

Asset(s) 
+ Growth

Installment Sale Transactions

(1)Do I disclose the sale transaction on 
a gift tax return?

(2)What happens if the grantor dies 
before the note has been repaid?

(3)What is the trust’s basis in the 
property purchased from the 
grantor?
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DDiissccllaaiimmeerrss
§2518(a) = if a person makes a QUALIFIED DISCLAIMER 
with respect to any gift, such gift is treated for federal 
estate and gift tax purposes as if it had never been 
made

§2518(b) defines QUALIFIED DISCLAIMER
• Irrevocable and unqualified refusal
• In writing
• Not later than 9 months after the transfer*
• Donee has not accepted the gift or any of its 
benefits
• Gift passes without Donee’s direction to someone 
other than Donee

PPoowweerrss  ttoo  CCoonnffeerr  PPoowweerrss  ooff  AAppppooiinnttmmeenntt

Common Trust Protector Powers
• Power to amend trust instrument
• Power to remove and replace trustee
• Power to change governing law
• Power to grant general power of appointment
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TTrruusstt  MMooddiiffiiccaattiioonn  
oorr  DDeeccaannttiinngg

Does the settlor 
consent?

Do all benes
consent?

MODIFY
§411(a)

Will change thwart a material 
purpose of the trust?

MODIFY
§411(b)

STOP!  
Do not 
modify

Interests of non-con-
senters protected?

STOP!  
Do not 
modify

MODIFY
§411(e)

Do all benes
consent?

Yes Yes

Yes

Yes Yes

No

No

No

No No

Trust Modification Under the UTC
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Our family serves yours.
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Ethical Considerations in a 
Remote Estate Planning 

Practice
Presented by

Theodore Reuter

June 11, 2021

About Wool Landon
Wool Landon provides estate, disability, and tax planning for private clients at every 

stage of wealth. We create a unique space apart from the corporate legal 

environment to better serve our clients. We know from our own experience that 

loving families are not always perfect families. We aim to make our clients 

comfortable enough to share their family successes or trials and tribulations. 
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Theodore Reuter

Ted handles litigation matters for Wool Landon’s clients at the 

trial court level and on appeal, including will contests, trust 

litigation, and contested guardianship and conservatorship 

matters. Ted has a particular interest in the rules governing the 

legal profession and provides advice to attorneys about 

complying with their obligations under Oregon’s Rules of 

Professional Conduct. 

I. Exclusive Communication with Clients by Phone or Video Conferencing Technology

• Technological Fluency  - RPC 1.1

• Protecting Confidentiality - RPC 1.6

• Who is the client? - RPC 1.2(c)(3); RPC 1.15-1

II. Pitfalls related to Remote Execution of Legally Operative Documents

• Undue influence  

• Electronic Execution of Documents  - RPC 8.4(a)(3)

III. Implications of Providing Legal Services Across State Lines

• Practicing in Another State While in Oregon

• Practicing in Oregon from Another State
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Technological Fluency 
A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation. 

RPC 1.1
The Oregon State Bar has opined on at least two occasions that an attorney 
must understand the vulnerabilities of the technology they use  in their practice 
well enough to be reasonably assured that their use of that technology is not in 
advertently exposing client information. 

Competency: Disclosure of Metadata, Oregon Formal Ethics Opinion 2011-187
Information relating to the Representation of a Client: Third-Party Electronic 
Storage of Client Materials, Oregon Formal Ethics Opinion 2011-188 

Vulnerabilities of  Telecommunication
(Selected)

• Who else is in the room? 

• Who else is on the call? 
• Facetime glitch
• Zoom call security

• Quality of the connection? 

• Is the call being recorded? 

• Technological sophistication of 
the parties to the communication

• Ability to securely share 
documents?
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Who is the client and what are they trying to 
accomplish? 
• You need to know your client’s identity because:

• They may be trying to steal your money or your client’s money.
• The Casher’s Check Scam – RPC 1.15

• They may be trying to launder their money or otherwise use your services to
accomplish something illegal or fraudulent.

• RPC 1.2(c)(3)

Who is the Client: The Cashier’s Check Scam
• Multiple Versions of this scam exists
• Key Elements

• The provision of an apparently valid check, which the lawyer deposits in their trust 
account. 

• A demand from the client for immediate payment or repayment
• Lawyer writes a check from the Trust Account to repay “Client” 
• Check received from  or on behalf of client fails to clear, but Trust account check 

does, causing the lawyer to pay out another client’s money. 
• Lawyer has now violated RPC 1.15-1(c).  If they deposit their own funds into trust to 

replace the client money, they then violation RPC 1.15-1(b). 
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Who is the Client: Complicity in illegal client 
activity

“A lawyer shall not counsel a client to engage, or assist a client, in conduct 
that the lawyer knows is illegal or fraudulent, but a lawyer may discuss the 
legal consequences of any proposed course of conduct with a client and 
may counsel or assist a client to make a good faith effort to determine the 
validity, scope, meaning or application of the law.”

RPC 1.2(c) 

Knowledge and the Duty to Inquire

• RPC 1.0(h) defines knowledge, in most cases, as actual 
knowledge and adds that “A person’s knowledge may be 
inferred from circumstances.”

• Several states have held that this gives rise to a duty to inquire 
when the facts give rise to an inference that the client’s intent is 
fraudulent. 
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Oregon on the “Duty of Inquiry” 

• Oregon has not specifically created a duty of inquiry, however, 
the same facts that might give rise to a duty to inquire, may give 
rise to an inference that a lawyer does, in fact, know that 
something illegal is occurring. 

• See In re Albretch, 333 Or. 520 (2002)(Attorney disbarred for 
participation in clients’ money laundering scheme.) 

II. Pitfalls related to Remote Execution of 
Legally Operative Documents
A. Undue influence 

“Underlying the doctrine of undue influence is the principle that ‘the law will
not permit improper influences to control the disposition of a person’s
property.” The question “whether the beneficiary, by his or her conduct,
gained an unfair advantage by means that reasonable persons would regard
as improper.”

Meeting remotely with a client undermines the ability of the attorney to 
determine with full certainty that their client  is not being influenced or 
coherence by another person in the room with them. 
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Privacy of Remote Meetings 
A key responsibility of estate planning attorneys is to make sure that 
the estate plan that they are drafting is the one which their client 
desires. 

A key part of assuring that is meeting with the client out of the 
presence of any person who might seek to improperly influence that 
decision making. 

This is hard to do when meeting remotely. 

Remote Execution of Legal Documents
B. Remote Notarization

If a notarial act relates to a statement made in or a signature executed on a 
record, the individual making the statement or executing the signature shall 
appear personally before the notarial officer. (ORS 194.235)
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Remote E-Notarization

According to the National Association of Secretaries of State 33 
states have a law that permits remote e-notarization. 

Oregon presently has an emergency measure in place that 
permits e-notarization through June 30, 2021. 

Oregon HB 4212
HB 4212 signed into law on June 30, 2020; legalizes Remote Online 
Notarization (RON) through June 30, 2021
• RON permitted a commissioned notary public to  perform notarial acts using audio/video 

technology for remotely located individuals under certain circumstances using vendors 
meeting specific requirements.

• Training required
• The notary must be located in Oregon; the signer can be anywhere in the United States
• Must be completed through online platforms hosted by approved vendors that have the 

necessary encryption technology to satisfy the requirements of the law; you cannot use 
GoToMeeting or Zoom
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Oregon SB 765
• Makes the changes in HB 4212 Permanent 

• Passed the Oregon Senate on April 19, 2021

• Passed the Oregon House on June 2, 2021

• Waiting on the Governor’s decision. 

III. Implications of Providing Legal Services 
Across State Lines
Relevant Rules of Professional Conduct
A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal
profession in that jurisdiction, or assist another in doing so.
RPC 5.5(a) 

A lawyer who is not admitted to practice in this jurisdiction shall not: 
(1)Except as authorized by these Rules or other law, establish an office or other systematic 

and continuous presence in this jurisdiction for the practice of law; or
(2)Hold out to the public or otherwise represent that the lawyer is admitted to practice law in 

this jurisdiction. 
RPC 5.5(b) 
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Communications about Services
A lawyer shall not make false or misleading communication about the lawyer 
or the lawyer’s services. A communication is false or misleading if it contains 
a material misrepresentation of fact or law, or omits a fact necessary to 
make the statement considered as a whole not materially misleading. 
RPC 7.1 
A law firm with offices in more than one jurisdiction may use the same name 
or other professional designation in each jurisdiction, but identification of the 
lawyers in an office of the firm shall indicate the jurisdictional limitations on 
those not licensed to practice in the jurisdiction where the office is located.
RPC 7.4

Temporary Provision of Services
(c) A lawyer admitted in another jurisdiction, and not disbarred or suspended 
from practice in any jurisdiction, may provide legal services on a temporary 
basis in this jurisdiction that: 
(1) are undertaken in association with a lawyer who is admitted to practice 

in this jurisdiction and who actively participates in the matter;
***

(4) are not within paragraphs (c)(2) or (c)(3), and arise out of or are 
reasonably related to the lawyer’s practice in a jurisdiction in which the 
lawyer is admitted to practice[.]

RPC 5.5(c)
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Recent ABA Opinions 
ABA Formal Opinion 495 – Lawyers Working Remotely (12/16/2020) 

“Lawyers may remotely practice the law of the jurisdiction in which they are 
licensed while physically present in a jurisdiction in which they are not 
admitted if the local jurisdiction has not determined that the conduct is 
unlicensed or unauthorized practice of law and if they do not hold 
themselves out as being licensed to practice in the local jurisdiction, do not 
advertise or otherwise hold out as having an office in the local jurisdiction, 
and do not provide or offer to provide legal services in the local jurisdiction.”

Recent ABA Opinions 
ABA Formal Opinion 498 –Virtual Practice (03/10/2021)

“The ABA Model Rules of Professional Conduct permit virtual 
practice, which is technologically enabled law practice beyond 
the traditional brick-and-mortar law firm. When practicing virtually, 
lawyers must particularly consider ethical duties regarding 
competence, diligence, and communication, especially when 
using technology.” 
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Oregon Law: The Wild West? 

Oregon case law in this area is sparse: 

With respect to practicing law in Oregon from somewhere else, 
when licensed here, the key question is likely to be whether the 
lawyer’s practice is compatible with the jurisdiction in which they 
are located.  

Practicing In Oregon While Unlicensed 
Recent Case:

Attorney, not licensed in Oregon, accepted a job as a general counsel for a public entity in Oregon.  
Intended to apply for reciprocal admission, but did not do so for four months.   In the interim, attorney 
acted as General Counsel for the entity. During this time, he did not always clarify that he was not 
licensed in Oregon and at least some of the people he interacted with believed that he was.  He 
worked in an office located in the state of Oregon and regularly provided his opinion regarding the 
application of Oregon Ethic’s law. 
The Bar charged attorney with violations of RPC 5.5(a), RPC 5.5(b) and ORS 9.160(1). 
Attorney argued that his practice was authorized by RPC 5.5(c).

What result?
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Complete Dismissal 

The Oregon Supreme Court held that, because  Attorney’s 
employment in Oregon was conditioned on becoming licensed in 
Oregon, his pre-licensure practice was temporary within the 
meaning of RPC 5.5(c) and accordingly was authorized. 

As a result, holding himself out as an attorney and establishing 
an office in Oregon for the purpose of practicing law were also 
authorized. 

Practicing from another state? 

• Check the rules in the state you will be physically located in.  
While most states have adopted some form of RPC 5.5, the 
way that it is enforced varies and the Oregon rules require you 
to be in compliance there, as well as here. 
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Questions?

Contact me:

Theodore W. Reuter

®

Theodore.Reuter@woollandon.com

Office: 503.447.8800

Direct: 503.447.8806

Thank you!
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