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SCHEDULE

9:00 Federal Tax Updates
F Pandemic-related tax changes—Paycheck Protection Program (PPP) and Employee 

Retention Credit (ERC)
F Pending new or potential tax law changes
F Other federal tax hot topics
Dan Eller, Schwabe Williamson & Wyatt PC, Portland
Alee Soleimanpour, Schwabe Williamson & Wyatt PC, Portland

10:00 Transition

10:05 Cannabis Legal and Industry Updates—The View from Oregon
F Federal legislation update
F Oregon market dynamics—rules and policy changes
F Multi-state operations—strategies and trends
F Brief Measure 109/psilocybin therapy update
Dave Kopilak, Emerge Law Group, Portland
Marco Materazzi, Emerge Law Group, Portland

11:05 Break

11:15 “Hybrid” Offices and “Remote” Work: Law Firm Risk Management Considerations
F Confidentiality in hybrid work settings
F Remote work and unauthorized practice
Mark Fucile, Fucile & Reising LLP, Portland

12:15 Lunch

1:00 Key Insurance Issues for the Business Lawyer
F Representations and warranties insurance—the new kid on the block
F Business interruption coverage—promises and realities
F Cyber insurance—more important than ever
F Additional insured coverage—avoiding pitfalls
F Cannabis—what’s insurable and what’s not
Jodi Green, Miller Nash LLP, Long Beach, California
Seth Row, Miller Nash LLP, Portland

2:00 Transition

2:05 Let’s Make a Deal: Asset Purchases in Bankruptcy, Strategies, Procedure, and Benefits
F Negotiating the proposal
F Important bankruptcy-related deal points
F Stalking horse
F Bankruptcy procedure
F Free and clear
F Closing the deal
F Pros and cons
Joshua Flood, Sussman Shank LLP, Portland
Howard Levine, Sussman Shank LLP, Portland
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3:20 Break

3:30 Landlord-Tenant Law Updates
F History of COVID-19 laws (how did we get here?)
F Current law for termination for nonpayment
F Other landlord-tenant laws from SB 278 and 282
Pete Meyers, Meyers Law LLC, Portland

4:15 Adjourn

SCHEDULE (Continued)
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FACULTY

Dan Eller, Schwabe Williamson & Wyatt PC, Portland. Mr. Eller assists clients with tax and business 
law issues in both transactions and controversies. His transactional practice emphasizes choice of 
entity and formation, mergers and acquisitions, real property development, foreign bank account and 
asset reporting, and tax-exempt entity formation, qualification, and operation. He has handled a wide 
variety of tax collection and controversy matters, both federally and at the state level in Oregon and 
Washington. Since the enactment of Oregon’s Corporate Activity Tax (CAT) in 2019, Mr. Eller has been 
at the forefront of the implementation of this new tax. He is a frequent speaker on the CAT. Additionally, 
with Alee Soleimanpour, Mr. Eller has coauthored a number of articles on CAT developments, both 
from the Oregon Department of Revenue and the Oregon Legislature. Mr. Eller is an Adjunct Professor 
at Lewis and Clark Law School and an Adjunct Instructor in the School of Business Administration at 
Portland State University. He holds an LL.M. in Taxation from the University of Washington School of 
Law. He is admitted to practice in Oregon and Washington and before the United States Supreme Court.

Joshua Flood, Sussman Shank LLP, Portland. Mr. Flood practices in the firm’s Business Restructuring 
and Bankruptcy Group, where he represents financial institutions and creditors in a variety of contexts, 
including all aspects of bankruptcy, restructuring, and related litigation. Mr. Flood is admitted to practice 
law in the District of Columbia and Georgia.

Mark Fucile, Fucile & Reising LLP, Portland. Mr. Fucile handles professional responsibility, risk 
management, and attorney-client privilege issues for lawyers, law firms, and corporate and governmental 
legal departments throughout the Northwest. He is a member of the Oregon State Bar Legal Ethics 
Committee and the Idaho State Bar Section on Professionalism & Ethics. He writes the “Ethics Focus” 
column for the Multnomah Bar Association Multnomah Lawyer and the “Ethics & the Law” column for 
the Washington State Bar Association (WSBA) Bar News, and he is a regular contributor on legal ethics 
to the WSBA NWSidebar blog. Mr. Fucile is the editor-in-chief and a contributing author of the WSBA 
Legal Ethics Deskbook and a principal editor and contributing author of the Oregon State Bar The 
Ethical Oregon Lawyer and the WSBA Law of Lawyering in Washington. He also teaches legal ethics 
as an adjunct for the University of Oregon School of Law at its Portland campus. Mr. Fucile is admitted 
to practice in Oregon, Washington, Idaho, Alaska, and the District of Columbia.

Jodi Green, Miller Nash LLP, Long Beach, California. Ms. Green is a member of the firm’s cannabis 
and insurance recovery teams and represents clients in a range business matters, with specialized 
experience in international arbitration and appellate matters. She has over 10 years of experience 
focusing solely on insurance coverage, including handling complex, high-value claims implicating excess 
commercial general liability and Bermuda Form insurance policies. She has evaluated coverage for 
disputes arising in a variety of contexts, including advertising injury, construction defects, employment 
disputes, healthcare/pharmaceutical claims, and mass tort/products liability, many of which implicated 
hundreds of millions of dollars or more. Ms. Green is a prolific writer and speaker, and she is regularly 
called on by the media to provide commentary on cannabis and insurance issues. She is a member of 
the Los Angeles Bar Association, the American Bar Association, and the Appellate Lawyers Association. 
Ms. Green is admitted to practice law in California and Illinois.

Dave Kopilak, Emerge Law Group, Portland. Mr. Kopilak focuses his practice on business and corporate 
law. He has extensive experience assisting clients with business structuring, entity formation, mergers 
and acquisitions, corporate securities, equity incentive plans, and all types of commercial contracts. He 
was the primary drafter of Oregon Ballot Measure 91 and has a unique understanding of the business, 
corporate, and securities law challenges that cannabis businesses face. He was also the primary drafter 
of Oregon Initiative Petition 2020-034 (also known as the Oregon Psilocybin Services Act). Mr. Kopilak 
is a member of the Oregon Liquor Control Commission Marijuana Advisory Committee and the Oregon 
State Bar Cannabis and Psychedelics Law Section.
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Howard Levine, Sussman Shank LLP, Portland. Mr. Levine has extensive experience in the areas of 
bankruptcy and litigation. He is chair of the firm’s Business Restructuring and Bankruptcy Group. He 
has represented businesses and individuals in federal and state court litigation and receivership cases 
and parties in complex Chapter 11 reorganization cases in Oregon, Washington, and other jurisdictions. 
He has also represented parties in complicated business disputes (including asserting and defending 
director and officer liability claims), corporate governance disputes, fiduciary breach, fraud, fraudulent 
transfer, and bankruptcy discharge litigation, factoring and lending enforcement, debtor-in-possession 
financing, and receiverships. He has represented purchasers of assets out of bankruptcy in cases 
filed in Oregon and elsewhere in the United States. Mr. Levine’s practice also includes representing 
nonprofit religious corporations in Chapter 11 reorganizations, including the Archdiocese of Portland in 
Oregon, the first Diocesan Chapter 11 case filed in the United States, and the Society of Jesus, Oregon 
Province, the first Catholic religious order to file Chapter 11 in the United States.

Marco Materazzi, Emerge Law Group, Portland. Mr. Materazzi is a business lawyer with a practice 
focused on emerging growth companies, mergers and acquisitions, and corporate finance. He has 
extensive experience guiding clients through complex transactions at all stages of the business life 
cycle. A significant area of Mr. Materazzi’s practice involves cross-border transactions, particularly for 
clients in the cannabis industry involved in Canadian-U.S. securities offerings and M&A transactions. He 
is a member of the Oregon State Bar Securities Regulation Section Executive Committee, the Oregon 
State Bar Cannabis and Psychedelics Law Section, and the International Cannabis Bar Association.

Pete Meyers, Meyers Law LLC, Portland. Mr. Meyers practices residential landlord-tenant law. He 
regularly contributes articles to the Oregon State Bar Real Estate and Land Use Section newsletter 
and teaches classes for real estate agents across greater Portland. He is the editor of Craig Colby’s 
Annotations to Oregon’s Residential Landlord and Tenant Act. 

Seth Row, Miller Nash LLP, Portland. Mr. Row is cochair of the firm’s insurance recovery practice 
team and focuses his litigation practice primarily on insurance coverage disputes, exclusively on the 
policyholder side. He has assisted clients in recovering millions of dollars under nearly every kind 
of insurance policy, including property, business income, directors and officers, representations and 
warranties, marine, and cyber-risk policies. He has litigated several issues of first impression in Oregon, 
including the duty to defend EPA enforcement actions under long-tail liability policies, coverage for 
intellectual property and timber trespass disputes, and recovery of attorney fees. Mr. Row also has 
considerable experience in a broad range of business litigation, including transaction-related breach 
of contract claims and commercial torts. His clients range from banks, manufacturers, publicly traded 
entities, and technology startups to agriculturalists, nonprofits, colleges, and universities. A frequent 
speaker, advisor, and author on insurance law, Mr. Row is also the editor of Miller Nash’s insurance-
coverage blog, The Northwest Policyholder. He is a member of the Multnomah Bar Association board 
of directors and the American Bar Association, and he is admitted to practice law in Oregon and 
Washington.

Alee Soleimanpour, Schwabe Williamson & Wyatt PC, Portland. Mr. Soleimanpour helps clients 
navigate complicated business and tax issues on the federal, state, and local level. Since the 2019 
enactment of Oregon’s Corporate Activity Tax (CAT), Mr. Soleimanpour has advised clients on the 
implementation of this tax law and its effect on their businesses. He has authored a number of articles 
on Oregon (CAT) developments, both from the Oregon Department of Revenue and the Oregon 
Legislature. He is admitted to practice in Oregon and Washington.

FACULTY (Continued)
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Dan Eller
Shareholder
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 Tax and Business Attorney 
 Adjunct Faculty at Lewis & Clark 

Law School and PSU
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Alee Soleimanpour
Associate
503-796-2413 Direct 
asoleimanpour@schwabe.com

A Little About Alee:
 Tax and Business Attorney 
 Former Law Clerk at the United 

States Tax Court to the 
Honorable Joseph W. Nega and 
Carolyn P. Chiechi 

MAJOR TAX ACTS ENACTED SINCE JANUARY 1, 2020

• Setting Every Community Up for Retirement Enhancement (“SECURE”) 
Act 

• Families First Coronavirus Response Act 

• Coronavirus Aid, Relief, and Economic Security (“CARES”) Act

• Taxpayer Certainty and Disaster Tax Relief Act of 2020

• American Rescue Plan Act 

• Infrastructure Investment and Jobs Act
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PAYCHECK PROTECTION PROGRAM (“PPP”) LOANS
• Created by CARES Act

• SBA-backed loan that helped businesses keep their workforce employed 
during COVID-19 

• May use loan proceeds for:
– Payroll costs
– Employee healthcare benefits
– Employee compensations
– Mortgage interest payments
– Rent
– Utilities 
– Interest on other debt obligations

• If requirements are met  loan forgiven; if not  low-interest loan

EMPLOYEE RETENTION TAX CREDIT (“ERTC”)

• Created by CARES Act
• Extended by Taxpayer Certainty and Disaster Relief Act and 

again by American Rescue Plan Act; however, the 
Infrastructure Investment and Jobs Act signed into law in 
November accelerated the end of the credit retroactive to 
October 1, 2021, for most taxpayers (Notice 2021-65)

• May be used by employers who experience:
– Full or partial suspension of business due to COVID-19 restrictions; or
– Significant decline in gross receipts 

• If applicable, it is a refundable credit worth 70% of the 
qualified wages paid to employees with up to $10,000 per 
employee per quarter
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MISCELLANEOUS BUSINESS-RELATED TAX CHANGES

• Paid Leave Tax Credit 

• Employer Student Loan Payment Exclusion 

• Payroll Tax Collection Suspension 

BASIC BACKGROUND PRINCIPLES

PERSONAL TAX CHANGES
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CHILD TAX CREDIT (“CTC”)

• American Rescue Plan changed CTC by :
– Increasing CTC from $2,000 to $3,000 per child for children age six through seventeen;
– Increasing CTC from $2,000 to $3,600 per child for children age five and under; and 
– Raising the age limit from 16 to 17

• Credit is fully refundable (change from 2020) 

• Half of credit amount paid through monthly advance payments beginning 
July 15 and ending December 15 

• Phase-out starts at:
– $75,000 AGI for single
– $112,500 AGI for head of household filers
– $150,000 AGI for joint filers 

CHILD & DEPENDENT CARE TAX CREDIT

• Tax credit that helps pay for care of eligible children and other dependents 
(i.e., qualifying persons)

• Credit is fully refundable (change from 2020)

• Credit worth 35 to 50% of eligible expenses (increased from 20% to 35%) 

• Allowed to claim eligible expenses of up to $8,000 (single dependent) or 
$16,000 (multiple dependents) 

• Phase-out starts at $125,000 and completely phases out for families 
earning $438,000 or more 
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RECOVERY REBATE/ECONOMIC IMPACT PAYMENTS

• Also known as “stimulus checks” 

• Three rounds of payments
– CARES Act  $1,200 per adult, $500 per child
– Consolidated Appropriations Act  $600 per adult and per child
– American Rescue Plan  $1,400 per adult and per child

• Phase-out depending on round 

• Taxpayers who qualified, but did not receive payments, can claim 
payments as refundable tax credit 

MISCELLANEOUS PERSONAL-RELATED TAX CHANGES

• Earned Income Tax Credit 

• Exemption of Unemployment Compensation 

• Above-the-line Charitable Deduction Increase

• Suspension of 60% of AGI Charitable Contribution Deduction Limit 
(Itemized deductions)

• Education Tax Credits and Deductions 
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BASIC BACKGROUND PRINCIPLES

RETIREMENT/INVESTMENT TAX 
CHANGES

SECURE ACT CHANGES 

• Required Minimum Distributions (“RMDs”) 
– Increased age for RMDs from 70.5 to 72 
– RMD requirement is back (after suspension in tax year 2020)
– Changes to beneficiaries inheriting tax-favored retirement plans and IRAs

• Elimination of Age Limit for IRA Contribution

• Expansion of Section 529 Plans 
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GLIMPSE INTO THE FUTURE . . . 
The House recently passed the “Build Back Better Act”, it includes: 

• Expanded Child Tax Credit

• Expanded pre-K, Paid Leave

• Increasing Individual Taxes

• Increasing Corporate Taxes 

• Increase SALT Deduction 

CCoonnggrreessss  rreecceennttllyy  ppaasssseedd  IInnffrraassttrruuccttuurree  IInnvveessttmmeenntt  aanndd  JJoobbss  AAcctt  

HOW MIGHT WE GET “THERE”?

BUDGET RECONCILIATION
• Democrats do not have filibuster-proof 60 votes in the Senate
• Can use Budget Reconciliation instead, requires 51 votes for spending, tax and debt limit 

bills
• Democrats have 50 votes, Vice President Harris will cast a vote if there is a tie
• Budget Reconciliation used to pass 2017 Tax Cuts and Jobs Act to avoid filibuster, also used 

to pass 2001 Tax Act with Vice President Cheney casting deciding vote in the Senate
• Budget Reconciliation process:

1. House and Senate must pass concurrent Budget Resolution with instructions to 
committees to change spending or revenue amounts

2. Must then pass reconciliation bills that adhere to the instructions
• Two opportunities for reconciliation in 2021 

– Currently for 2021 fiscal year budget: Within first 100 days of new administration, likely to be used for 
additional COVID related legislation

– 2022 budget: Usually passed in Spring, reconciled in Fall
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LIMITS ON BUDGET RECONCILIATION
BYRD RULE
• Prohibits extraneous matters from budget reconciliation bills and requires 60 votes in the Senate to 

waive.  Applies to provisions that:   
– Do not create a change in spending or revenue
– Create changes in spending or revenue that are merely incidental to non-budgetary elements of 

the provision
– Are outside the jurisdiction of the committee that submitted the provision for inclusion in the 

reconciliation measure
– Increase spending or reduce revenue if overall the provision does not meet the instructions given 

to the reporting committee
– Increase net spending or reduce revenue during a fiscal year after the years covered by the 

reconciliation bill unless the provision as a whole remains budget neutral
– Contains recommendations regarding Social Security trust funds.

• Consequence of limitations 
– Need to create “sunset” to avoid provisions that worsen the financial position of the government beyond 

the 5 or 10 year period covered by the bill – see both the Tax Act of 2001 and the Tax Cuts and Jobs Act of 
2017

– Remember, the Affordable Care Act could not be completely repealed via Reconciliation

LIMITS ON BUDGET RECONCILIATION

POTENTIAL EXAMPLES
• Many high profile Democratic proposals cannot be enacted using Budget 

Reconciliation:   
– Minimum wage legislation
– Changes to the Voting Rights Act
– DC or Puerto Rico Statehood
– Gerrymandering reform 

• But Budget Reconciliation could be used for proposals that may not be obvious: 
– Paid parental and sick leave
– Housing vouchers
– Clean energy investment
– Expanded health care coverage
– Free community college
– Child allowance
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EFFECTIVE DATE

RETROACTIVE CHANGES
• Tax legislation, even through budget reconciliation, may be effective 

immediately, at a point in the future or even retroactively:   
– The U.S. Supreme Court has repeatedly upheld retroactive tax legislation against due process 

challenges
– The standard is the law must be rationally related to a legitimate legislative purpose
– See Pension Benefit Guaranty Corporation v. R.A. Gray & Co., 467 U.S. 717 (1984); U.S. v. Carlton, 

512 U.S. 26 (1994).

• Consequences/Complications of retroactivity 
– Changes to taxation of prior gifts
– How to deal with a completed § 1031 exchange where now no longer tax-deferred
– Potential for increased capital gains rates for closed transactions 

EFFECTIVE DATE

EXEMPTION REDUCTION CONSEQUENCES
• IRS guidance clarifying no “clawback” if gift at higher exemption then die with 

lower exemption
• However, IRS and industry guidance indicate that the amount of exemption when 

a taxpayer dies will likely first be applied to prior lifetime gifting 
• So if made gifts of $5M in 2020, and die in year when exemption is $3.5M, the 

taxpayer applies the $3.5M to the prior gifting and “use it up,” there is no 
clawback for the $1.5M difference, every dollar in the taxpayer’s estate will be 
subject to estate tax and the taxpayer will have “lost” use of $6.4M of exemption
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QUESTIONS AND COMMENTS?

HEALTHCARE
MANUFACTURING, 
DISTRIBUTION & RETAIL

NATURAL RESOURCES

TRANSPORTATION, PORTS 
& MARITIME

REAL ESTATE & 
CONSTRUCTION

TECHNOLOGY
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Cannabis
Legal and Industry Updates

The View from Oregon

Oregon State Bar – Current Developments in Business Law
December 16, 2021

Dave Kopilak
Marco Materazzi

Emerge Law Group

2

Oregon Market Dynamics

• After years of increases, sales are now flattening/declining
• Oregon reached $1bn in annual sales in October (quicker than any 

other year), but year-over-year monthly sales have been slightly 
declining for past six months ($86.3mn in Nov. 21 compared to 
$89.9mn in Nov. 20)

• Sign of the market maturing and leveling after years of explosive 
growth.  

• Wholesale prices are currently low due to oversupply
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OLCC Rules and Policy Changes / 
Implications for Biz Deals

• Lifting of moratorium on issuance of new OLCC licenses

• Liberalization of OLCC approval requirements for changes in 
business structure

• Processing time for change of ownership transactions

3

4

Multi-State Operations

• Obtain a License
• New application or acquisition
• Residency, social equity, or other ownership requirements 

• License Intellectual Property
• Private labeling (trademark license only)
• Co-packing (broader intellectual property license; supply or sourcing of non-cannabis ingredients) 
• License, services, and supply agreement (“operating under someone else’s license”) 

• Partial Ownership
• True joint venture 
• Investments (equity, loans, options to buy)
• Ancillary arrangements (services, licensing, leases)
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5

Federal Legislation Update

• Several comprehensive federal legalization bills doing the rounds
• States Reform Act; Cannabis Administration and Opportunity Act; MORE Act

• More modest efforts aimed at banking and taxes have not yet proven 
successful
• SAFE Banking Act removed from the National Defense Authorization Act 

(NDAA), the omnibus spending bill pending in Congress

• Implications for interstate commerce are unclear and difficult to 
predict
• Protectionist interests of states vs. Dormant Commerce Clause

6

Oregon Psilocybin Services Act
• General Overview

• Regulatory framework of supervised psilocybin services
• Oregon Health Authority
• Client purchases, consumes, and experiences the effects of psilocybin at a licensed service center under the 

supervision of a licensed facilitator
• No medical pre-conditions for clients; no higher education requirements for facilitators

• License Types
• Manufacturer
• Service center operator
• Facilitator (individual)
• Laboratory

• Sessions
• Preparation
• Administration
• Integration
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7

Oregon Psilocybin Services Act
• Timeline

• Two-year development period (1/1/21 – 12/31/22) 
• Psilocybin Advisory Board
• OHA listening sessions
• Rules Advisory Committees

• Final rules and application forms (12/31/22)
• OHA begins receiving license applications (1/2/23)
• First licenses issues (first half of 2023 (est.)) 

• Interesting Issues / Differences With Adult and Medical Use of Cannabis Act 
• Residency requirements
• Trafficking / IRC Section 280E 
• Facilitators who hold other licenses and market themselves as providing more than mere facilitation services 
• No advertising of psilocybin products to the public
• No federal enforcement policy statement
• No banking
• Insurance
• Oregon Rules of Professional Conduct

Disclaimer

This is for general educational purposes only.  This presentation does 
not create an attorney-client relationship.  The facts of any particular 
situation may change the legal analysis.  If you have legal questions 
about your situation, you should hire your own lawyer.
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“HYBRID” OFFICES 
AND “REMOTE” WORK:

LAW FIRM RISK MANAGEMENT 
CONSIDERATIONS

Oregon State Bar Business Law Section
December 16, 2021

Webinar
Mark J. Fucile

Fucile & Reising LLP
mark@frllp.com

503.224.4895 (office)
503.860.2163 (mobile)

www.frllp.com

Mark J. Fucile of Fucile & Reising LLP handles professional 
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departments throughout the Northwest.  Mark has chaired both the 
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editor-in-chief for the WSBA Legal Ethics Deskbook and is a principal 
editor and contributing author for the OSB Ethical Oregon Lawyer and 
the WSBA Law of Lawyering in Washington.  Before co-founding 
Fucile & Reising LLP in 2005, Mark was a partner and in-house ethics 
counsel for a large Northwest regional firm.  He also teaches legal 
ethics as an adjunct for the University of Oregon School of Law at its 
Portland campus.  Mark is admitted in Oregon, Washington, Idaho, 
Alaska and the District of Columbia.  He is a graduate of the UCLA 
School of Law. 
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INTRODUCTION
“Hybrid” Offices/“Remote” Work
► “Hybrid” Offices

♦ New term for old concept
♦ Technological dimension
♦ Human dimension

► “Remote” Work 
♦ Old idea applied in new ways
♦ Technological dimension
♦ Possible UPL issues

INTRODUCTION
Risk Management

► Lawyer discipline

► Civil damage claims

► Data breach laws

► Reputational harm
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LOGISTICS

► Materials

► Questions:
At any time

FOCUS

► Risk management concepts 
that can be applied in varying 
settings

► Rather than particular 
products or technologies
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“HYBRID” OFFICES
New Term for Old Concept

► “Hybrid” Offices vs. “Mobile Lawyering” 
and “Virtual” Offices
♦ How they are the same 
♦ How they are different

► Virtual offices as a guide

♦ WSBA Advisory Op. 201601 (2016)
♦ ABA Formal Op. 498 (2021)

“HYBRID” OFFICES
New Term for Old Concept

► Historically, ethics opinions looked at:
♦ Confidentiality
♦ Supervision
♦ Outsourcing

► Focus on confidentiality today

► But a note about supervision
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“HYBRID” OFFICES
Technological Dimension

► ABA Model Rule 1.1, Comment 8
Competence in using technology
(A note about comments in Oregon.)

► RPC 1.6(c) 
Reasonable safeguards for confidentiality

► ABA Model Rule 1.6, Comments 18-19
Balancing sensitivity with means

“HYBRID” OFFICES
Technological Dimension

► RPC 1.1:
Competence—Comment 8 
“To maintain the requisite knowledge and skill, a 

lawyer should keep abreast of changes in the law 
and its practice, including the benefits and risks 
associated with relevant technology, engage in 
continuing study and education and comply with all 
continuing legal education requirements to which 
the lawyer is subject.”  (Emphasis added.)
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“HYBRID” OFFICES
Technological Dimension

► RPC 1.6(c):
Confidentiality
“A lawyer shall make reasonable efforts to 

prevent the inadvertent or unauthorized disclosure
of, or unauthorized access to, information relating to 
the representation of a client.”  (Emphasis added.)

“HYBRID” OFFICES
Technological Dimension

► ABA Model Rule 1.6, Comments 18-19:
“Acting Competently to Preserve Confidentiality”

“[18] ... Factors to be considered in determining the 
reasonableness of the lawyer’s efforts include, but are not limited to, 
the sensitivity of the information, the likelihood of disclosure if 
additional safeguards are not employed, the cost of employing 
additional safeguards, the difficulty of implementing the safeguards, 
and the extent to which the safeguards adversely affect the lawyer’s 
ability to represent clients (e.g., by making a device or important piece 
of software excessively difficult to use). A client may require the 
lawyer to implement special security measures not required by this 
Rule or may give informed consent to forgo security measures that 
would otherwise be required by this Rule.”  (Emphasis added.)
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“HYBRID” OFFICES
Technological Dimension
“[19] … When transmitting a communication that includes 

information relating to the representation of a client, the lawyer must 
take reasonable precautions to prevent the information from coming 
into the hands of unintended recipients. This duty, however, does not 
require that the lawyer use special security measures if the method of 
communication affords a reasonable expectation of privacy. Special 
circumstances, however, may warrant special precautions. Factors to 
be considered in determining the reasonableness of the lawyer's 
expectation of confidentiality include the sensitivity of the information 
and the extent to which the privacy of the communication is protected 
by law or by a confidentiality agreement. A client may require the 
lawyer to implement special security measures not required by this 
Rule or may give informed consent to the use of a means of 
communication that would otherwise be prohibited by this Rule.”  
(Emphasis added.)

“HYBRID” OFFICES
Technological Dimension

► Electronic Communication
♦ ABA Formal Op. 99-413 (1999)

► Electronic Data Transmission 
♦ ABA Formal Op. 477R (2017)

► Electronic Data Storage 
♦ OSB Formal Op. 2011-188 (rev 2015)
♦ OSB Formal Op. 2016-191 (2016)
♦ ABA Formal Op. 483 (2018)
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“HYBRID” OFFICES
Technological Dimension

► Some examples:
♦ Network security
♦ Communications security
♦ Device security

“HYBRID” OFFICES
Human Dimension

► Same principles apply

► “Prying Eyes”

► “Prying Ears” 
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“HYBRID” OFFICES
Human Dimension

► Some examples:
♦ Computer screens
♦ Telephone conversations
♦ Space
♦ Shredders

“REMOTE” WORK
Old Idea Applied in New Ways

► “Remote Work” vs. “Mobile Lawyering”
♦ How they are the same 
♦ How they are different
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“REMOTE” WORK
Old Idea Applied in New Ways

► Historically, ethics opinions looked at:
♦ Confidentiality
♦ Sometimes UPL

► Focus on UPL today

“REMOTE” WORK
Old Idea Applied in New Ways

► Unauthorized Practice of Law
♦ ABA Model Rule 5.5(a)-(b)

(and state equivalents)
♦ State statutory law

► “Mobile Lawyering” v. “Remote Work”
♦ The family trip to Disneyland
♦ Working from a second home

in a state where you are not licensed
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“REMOTE” WORK
Old Idea Applied in New Ways

► Relatively uncharted territory
♦ ABA Formal Op. 495 (2020)
♦ Some rules:  Arizona and New 

Hampshire (as examples)
♦ Some opinions:  Florida and New 

Jersey (as examples)
♦ Washington:  Possible revisions to

Advisory Op. 201601 on virtual 
offices

“REMOTE” WORK
Old Idea Applied in New Ways

► Consequences
♦ Regulatory discipline for the lawyer:  

RPCs 5.5(a)-(b) & 8.5(a)
♦ Regulatory discipline for the 

supervisor:  RPCs 5.1 & 8.5(a)
♦ Possible impact on the attorney-

client privilege
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“REMOTE” WORK
Old Idea Applied in New Ways

► Where do we go from here?

► Good question, few firm answers for now
♦ Traditionally a very parochial area
♦ But, the long-term impact of the 

pandemic can’t be discounted

QUESTIONS?
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THANK YOU!

mark@frllp.com
503.224.4895 (office)
503.860.2163 (mobile)
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Resource Guide  
 

“Hybrid” Offices 
 
Oregon RPCs 

• 1.6(c)  (confidentiality) 
• 5.1, 5.3 (supervision) 

 
ABA Model Rule Comments 

• Rule 1.1, Comment 8  (competence in using technology) 
• Rule 1.6, Comments 18-19  (competence and confidentiality) 

 
Oregon State Bar Ethics Opinions 

• Formal Op. 2011-188 (rev 2015) (cloud computing) 
• Formal Op. 2016-191 (2016) (electronic files) 

 
ABA Ethics Opinions 

• Formal Op. 99-413 (1999)  (electronic communications) 
• Formal Op. 477R (2017)  (electronic data transmission) 
• Formal Op. 483 (2018)  (data breaches) 
• Formal Op. 498 (2021)  (virtual offices) 

 
Other Resources 

• Mark J. Fucile, New Normal:  Risk Management for “Hybrid” Offices, 
December 2021-January 2022 Washington State Bar News 

• Mark J. Fucile, Sharing Space:  Risk Management Issues When Coworking, 
July 2018 Oregon State Bar Bulletin 
 

“Remote” Work 
 

ABA Model Rules 
• Rule 5.5(a)-(b) (unauthorized practice) 
• Rule 8.5(a)  (disciplinary authority) 

 
ABA Ethics Opinions 

• Formal Op. 495 (2020)   (remote work) 
 
Other Resources 

• Arizona RPC 5.5(d)    (remote work) 
• New Hampshire RPC 5.5(d)(3)  (remote work) 
• Florida Advisory Op. SC20-1220 (2021) (remote work) 
• New Jersey Advisory Op. 742 (2021) (remote work) 
• Alaska Bar Ethics Op. 2010-1 (2010) (exclusively federal forum practice) 
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Insurance Issues for the Business 
Lawyer

Seth H. Row & Jodi S. Green
Miller Nash LLP
Oregon State Bar
December 16, 2021

Agenda

 Representations & Warranties Insurance  
 Business Interruption Coverage
 Cyber Insurance
 Additional Insured Coverage
 Cannabis
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Representations and Warranties Insurance

 “Buy-side” RWI now common down to lower mid-market transactions
 Allows Seller to put less into indemnity escrow
 Insures R&W with some standard exclusions (e.g. wage/hour)
 Insures non-scheduled third-party claims
 Tailored (“manuscript”) to the deal terms
 Definition of “Loss” is important
 Materiality scrape is standard
 Broker key role
 Subrogation limited to fraud

Claims Under R&W Insurance Policies

 Some claims (tax) easier than others (breach of material reps)
 Be prepared to prove up the breach with evidence
 Have proof of indemnity and damages ready
 Some policies have timing requirements
 Pay attention to the Retention
 Broker or counsel?
 Do not expect a quick turnaround
 Be prepared to negotiate
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Business Interruption Insurance:
What Does It Cover?

A business’s lost income when “loss or damage” to premises, 
from a “covered cause of loss,” results in a “suspension” of 

operations.

ALMOST EVERY BUSINESS HAS BUSINESS 
INCOME/INTERRUPTION INSURANCE
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Direct physical loss or damage 
according to insurers
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The Reality - Oregon Precedent

 Oregon Shakespeare Festival Assoc. v. Great Am. Ins. Co., 2016 WL 
3267247 (D. Or. June 7, 2016), order vacated by stipulation, 2017 WL 
1034203 (Mar. 6, 2017) (wildfire smoke is physical loss because it made 
theater uninhabitable and unusable for holding performances, i.e. loss 
of “essential functionality”).
 Farmers Ins. Co. of Oregon v. Trutanich, 123 Or. App. 6, 858 P.2d 1332 

(1993) (pervasive odor from meth cooking is physical loss).

The “Virus Exclusion”
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But what about that virus exclusions??

 Not every policy has one: 
• Berkeley North America
• Western National
• Lloyd’s
• Society Ins. 
• Cincinnati

 Not every virus exclusion is written the same. 

Common Insurer Responses to
COVID BI Claims
 Physical loss/damage requires structural alteration
 Civil authority order not based on “physical loss or damage” (no 

structural alteration)
 No “suspension” of business if could do carry-out
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What can policyholders do 
re business interruption claims:
 Make sure a claim was made, pursue to the point of a denial
 Two year statute of limitations (March, 2022)
 How the cases are going:

• Oregon litigation – Judge Hernandez granted insurer motions to dismiss; other 
federal judges have followed; appeals are in process 

• Washington litigation – Judge Rothstein granted insurer motions to dismiss; 
appeals are in process; state courts are split - trending toward policyholders

Cyber Risks and Losses 

 Cyber risks, including data breaches resulting from hacking and phishing, 
malware, and ransomware attacks, are increasing with the pandemic.
 First-party losses may include crisis response/notification costs and 

business interruption costs. 
 Third-party claims brought by consumers will give rise to defense costs 

and indemnity costs.
 Governmental/regulatory investigations can also give rise to defense 

costs and fines/penalties. 
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Cyber Insurance Options 
 Traditional Insurance – coverage may be available under traditional insurance policies, such as CGL, 

crime, or D&O, but it is not expressly provided (“silent cyber”).  Compare Sony with National Ink.
 Standalone First-Party Cyber Insurance may cover:

• hard costs from breach
• Business interruption
• cyber extortion costs 

 Standalone Third-Party Cyber may cover: 
• Defense and liability costs for breach-related claims
• Investigations/penalties

 Cyber Insurance may be combined with E&O liability or other package policy terms. 
 Policies may cover costs of forensic investigation, legal advice, regulatory compliance, fines, public 

relations, business interruption, etc.

Cyber Insurance Traps to Avoid 
 Trap: Application Accuracy 

• Application information turned into reps/warranties on policy
 Trap: Retroactive date

• Breach before retro date is not covered even if claim made during PP
 Trap: Provide Notice before Incurring Costs

• Costs incurred before notice are not covered
 Surprise: “Panel” Vendors Only 

• First party vendors may be limited to insurer panel vendors only. 
 The Fix:  Discuss cyber coverage options and claims with 

experienced coverage counsel.
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Additional Insured Coverage Issues

 What is it?
• Liability insurance purchased by your client’s customer, subcontractor, or tenant 

can cover your client on an “additional insured” basis
• Most liability insurance policies allow for other parties to be additional insureds 

on a “blanket” basis, but…
• Must be a specific requirement in the contract, or lease

 Pitfalls:
• The named insured’s policy contains exclusions
• The named insured’s policy was issued in another state – or country
• The named insured’s policy does not provide AI coverage on a “primary and non-

contributory” basis

Cannabis – Industry Overview

 Plant-touching businesses: cultivators, distributors, labs, extractors,
processors, product manufacturers, dispensaries.

 Non-Plant-touching (ancillary) businesses: grow equipment (e.g., 
lighting, fertilizer), greenhouses, extraction equipment, consumption
devices (e.g., vaping components), bottling, packaging, compliance,
consulting, physical security, point-of-sale software, transportation,
media.
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Cannabis Defined

• Under federal law, cannabis with a
THC concentration of more than
0.3% is a Schedule I Controlled 
Substance.

• Hemp is cannabis with a THC 
concentration of 0.3% or less.

• The 2018 Farm Bill excludes hemp 
from the CSA.

Cannabis Exposures and Liabilities 

• Insurer Liability: Concerns regarding RICO exposure.

• Products Liability: Individual or class-action lawsuits charge cannabis companies for
failing to disclose the use of pesticides; product recalls; vaping liability; mislabeling of 
products.

• Employment:  Discrimination/wrongful termination/retaliation; ADA compliance

• D&O/Securities Liability: US and Canadian companies have been sued under SEC rules.

• Cyber: Claims/lawsuits regarding disclosure of client information.

• Property: Water/fire damage; theft; landlord/tenant disputes; nuisance lawsuits
concerning farming operations.
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Cannabis – Coverage Basics
 Coverage Types Include:

• General Liability/Excess
− Some policies may include products, while others exclude completely.
− Look for Proposition 65 coverage for product manufacturers

• Products Liability
• Recall Coverage 

− May be standalone or part of a products liability or property policy. 
• Property/Business Interruption 
• Workers Compensation
• D&O
• Cyber Liability 
• Errors & Omissions/Professional Liability 

Cannabis – Specified Coverage Pitfalls
 Cannabis Insurance Policy Terms of Concern

• Cannabis exclusions and/or any related cannabis definitions and carve-backs for certain 
types of cannabis or hemp products

• Health hazard exclusion
• Public policy exclusion (and case law on common law public policy arguments such as 

Tracy, Green Earth, and KVG)
• Consumption on premises exclusion 
• Pollution or specified pollutants/pesticides (such as lead) exclusion 
• Violation of law exclusion or non-compliance with law or FDA exclusion 
• Products/completed operations exclusions 
• Specified products exclusions (i.e., vaping devices, food products, delta-8 THC)
• Defense costs within limits
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Thank You
Seth Row
Miller Nash LLP
seth.row@millernash.com
503.205.2318

Jodi Green
Miller Nash LLP
jodi.green@millernash.com
562.247.7627
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Business Insurance: From COVID 19 to Employment Claims, Here's What
Businesses Need to Know

Businesses of all sizes have suffered drastic losses and in some cases have been forced to lay off
employees or close their doors permanently. Many are fearing pandemic related workplace
and employment practices claims as they reopen. Some businesses have also had property
damaged during protests. Naturally, businesses are asking whether their insurance policies can
help cover losses.

Business Interruption. Commercial property insurance may cover loss of business income due
to “direct physical loss or damage” to the business property, commonly referred to as “business
interruption” insurance. It may also cover expenses to avoid or minimize the suspension of
operations. Lost income may also be covered if caused by a “civil authority” order restricts
access to a policyholder’s property due to “physical loss or damage” somewhere else. For “non
essential” businesses this may include the Governor’s shutdown or stay at home orders. And
even losses to essential businesses caused by supply chain disruptions may be covered.
“Contingent” business income coverage is triggered if a customer or supplier was forced to
close by direct physical loss or damage, disrupting the business operations of the policyholder.

Unfortunately, the insurance industry has refused coverage under any of these policies, and
some policyholders have filed suit as a result. Litigation takes time, and the results are
uncertain. But even if a business doesn’t want to litigate, don’t give up any rights without
reviewing the policy carefully. One myth is that all policies exclude viruses—not so. And even
policies with “virus” exclusions may still provide an argument for coverage. There are many
types of policies out there, and in this area of law subtle differences may make what is not
covered under one policy covered under another.

Protests and Looting. Standard business property policies usually also cover the cost of repairs
from vandalism, and may cover the costs of goods taken during looting. Vandalism or protest
gatherings that prevent safe access to property and prevents a business from operating may
also trigger business income coverage. Keeping records of damage or “civil commotion”
disruptions to business operations will assist in making these claims.

Employment Issues. COVID 19 has changed the landscape for employers. Stay at home orders
and a drastically weakened economy have presented employers with tough issues surrounding
reductions in work force and pay, and also how to keep employees safe. Depending on how
employers handle some of these issues, their actions may trigger claims under federal and state
statutes, or retaliation claims relating to workers’ compensation or other rights. Furthermore,
because reductions in pay or work force may disparately impact certain portions of the
population, employers may be presented with increased claims of discrimination.

These kinds of employment related claims may be covered under Employment Practices
Liability ("EPL") insurance. Coverage varies: most policies cover reductions in work force,
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discrimination and retaliation, but some exclude or limit coverage for wage and hour and other
issues. Employers should examine their policies carefully to make sure that new risks are
adequately covered. Most importantly, employers should keep in mind that EPL coverage is
written on a “claims made” basis, which means that if an employment related claim is made
the employer will have a limited time in which to report it to the insurer, or risk losing coverage.
"Claim" is usually defined broadly to include among other things BOLI and EEOC charges.
Therefore, employers need to establish a system to ensure that every complaint is are reported
up the chain to someone who can evaluate whether a "claim" has been made and should be
reported to the insurer.

Steps All Businesses Can Take.We encourage all businesses to take steps to protect their rights
to recover under their insurance policies and to maximize those recoveries. To start, track down
and review all insurance policies. If you are presented with an opportunity to renew your
insurance, ask questions about any reductions in coverage, particularly new exclusions relating
to the pandemic. Pay attention to each policy's limits, exclusions, deductibles and reporting
requirements. Any business that has suffered losses, including business interruption loss,
should evaluate whether to provide notice to the insurer. Even if your claim is denied, maintain
records to support the valuation of your losses and extra expenses incurred as a result of the
peril. And don’t take the first “no” for an answer—you paid for insurance, so make sure that
you get what you paid for!

Seth Row, Partner
503.205.2318
seth.row@millernash.com

Shanelle A. Honda, Associate
503.205.2447
shanelle.honda@millernash.com

Katelyn Fulton, Associate
503.205.2331
katelyn.fulton@millernash.com

Miller Nash Graham & Dunn LLP
111 S.W. Fifth Ave. Ste. 3400
Portland, Oregon 97204

millernash.com
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Business Interruption Insurance: The Courts Will Decide 
Seth H. Row, Partner, Miller Nash Graham & Dunn LLP 

In “Top Portland insurers explain why business interruption insurance likely doesn't 
apply during a pandemic” (June 1, 2020), two leaders of prominent insurance brokerage firms in 
the Northwest stated flatly that businesses are not entitled to coverage for business income losses 
due to the pandemic.  Broad categorical statements like those create the risk that business owners 
will give up important legal rights, and also demean those who have already—or will soon—go 
to court to assert those rights.  Let’s set the record straight. 

First, insurance policies are not uniform, no matter what the insurance industry would 
have you believe.  Our firm has reviewed scores of property insurance policies since early March 
when the pandemic began to force businesses to close.  While some of the policies have identical 
language, overall we are seeing vast differences in language, particularly when it comes to 
referencing viruses.  Indeed, we have seen many insurance policies that do not have any form of 
the so-called “virus” exclusion. And we haven’t seen a single policy that specifically excludes 
“pandemics.” 

Second, because they are legal contracts full of “terms of art” and ambiguity, the 
interpretation of insurance policies is up to lawyers and the courts.  In most instances these are 
not contracts in the normal sense that they are open to negotiation –these are what lawyers call 
“contracts of adhesion:” take it or leave it.  For that reason Oregon courts interpret these 
contracts from the perspective of the ordinary insurance buyer.  And time and again, the 
insurance industry has said something isn’t covered, but Oregon courts have disagreed, often 
after years of litigation and expense.  There are several important Oregon cases specifically on 
the topic of business interruption coverage holding that the insurer was wrong to deny the claim, 
but you wouldn’t know if from the way that the insurance industry is treating recent claims.  
Insurance companies consistently give themselves the benefit of the doubt about whether 
something is covered. That’s why since 1919 Oregon law has allowed policyholders to recover 
their attorney fees if they are forced to sue to get coverage.

Recently several prominent business owners—including Naomi Pomeroy, owner of 
restaurant Beast, and Gordon Sondland, owner of the Provenance Hotels group—have sued their 
insurers for denying their business interruption claims.  Dozens of other Oregon businesses are 
likely to file suit as well.  Would these businesses invest in filing these lawsuits if things were as 
clear cut as the insurance industry claims? 

Oregon’s economy is largely driven by small businesses that pay through the nose for 
insurance policies that they had no ability to negotiate, but for which they paid dearly in 
premiums.  Those businesses are hurting, and many have or will close for good.  It is no surprise 
that a business owner who bought coverage for “business interruption” expects that insurance to 
back them in times like these – not deny the claim out of hand.  But despite the fact that 
insurance companies have the ability to write their policies any way they please (usually with no 
oversight from regulators), many of them chose to either not address the possibility of a viral 
pandemic at all, or did so in ways that are far less than clear to an ordinary business owner.  
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Those business owners are entitled to a fair hearing, in court, to determine whether they are 
entitled to the coverage that they paid for. 

Seth Row is an experienced insurance problem solver and business litigator, representing
commercial policyholders, including manufacturers, developers, restaurants, hotels,
agriculturists, and public entities, in litigation and negotiation of insurance disputes in Oregon,
Washington, and nationwide. Seth can be reached by email at seth.row@millernash.com or by
phone at 503.205.2318.
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2020 CLM Focus November Conference 
November 3-5, 2020 

Virtual 
 

Product and Liability Issues Facing the Growing Cannabis Industry 
 
 

I. Cannabis Products Liability – Vaping/Lung Injury. One Carrier’s Experience with 
Cannabis Products Liability Claims  
 
As an introduction to our discussion of product liability issues facing the cannabis industry, it may 
be instructive to look at one insurance carrier’s experience.  
 
Topa’s Experience 
Topa Insurance Company is one of several carriers offering cannabis-specific insurance products. 
Topa developed property, liability, and products liability property forms, using a combination of 
standard ISO policy forms and manuscripted forms.  
 
From the very beginning of Topa’s entrance into the cannabis insurance marketplace, the threat 
of products liability claims and litigation generated much discussion and informed our planning 
regarding policy forms, exclusions, and classes of businesses to insure. We continue to believe the 
products liability exposure is the most difficult exposure to predict and plan for.  
 
Carrier Perspective on Coverage 
Topa offers a products liability policy to cannabis dispensaries, producers, and manufacturers as 
part of a package of business policies. Topa’s general liability policy includes an exclusion for 
losses arising out of the products-completed operations hazard. Therefore, claims arising out of 
our insured’s cannabis products would be interpreted under the products liability policy and 
associated endorsements.  
 
In an attempt to anticipate and mitigate the threat of products liability claims and litigation, 
Topa included several exclusionary endorsements, including exclusions for injuries due to 
carcinogens, injuries due to specific substances (additives, pesticides, etc.) and others. 
Regarding vaping, Topa did not include a blanket exclusion for vaping-related injuries.  
 
During the flurry of media coverage of vaping-related injuries in 2019, one of Topa’s 
policyholders was named as a defendant in a products liability case. The suit alleged that 
plaintiff’s lung injuries arose out of his use of defendants’ vaping products. This case put Topa’s 
policy forms to the test. As often happens, claims can be instructive and Topa’s experience with 
vaping-related claims has generated several lessons.  

By Jodi Green. Reprinted with permission of author.
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Claims Experience 
Topa has handled cannabis claims in more than a dozen states across the country. Overall, these 
claims are mostly property losses. A small percentage are general liability claims, such as slip and 
fall accidents. Topa has only seen a very small number of products liability claims and only one 
such lawsuit to date. Frankly, the most common appearance of products-related issues in Topa’s 
cannabis claims experience has been on property claims, where malfunctioning grow lamps or 
lighting fixtures caused a fire, resulting in us pursuing subrogation claims against the 
manufacturer.  
 
The vaping-related lawsuit mentioned above generated several coverage questions. Due to 
plaintiff’s apparent long-term and willful use of the product, it is questionable whether the loss 
arose out of an “occurrence” (an accident) at all. It was also questionable whether the previously 
mentioned exclusions might apply.  
 
II. The Genesis of Standardized Cannabis Language 
 
The creation and revision of insurance contract language is both a science and an art. On the one 
hand, policy drafting requires objective research and analysis of statutory and regulatory 
authority, judicial precedent, and market data. On the other hand, it demands a delicate balance 
of anticipated enforceability, precision, and readability. There are often hundreds, if not 
thousands, of variables that can go into a single provision or exclusion. And with cannabis, those 
variables often contradict each other and can vary dramatically at the state or even Zip Code level.  
  
Traditional standardized insurance products from advisory services (ISO, AAIS, etc.) that were not 
designed specifically for cannabis exposures can be incompatible with the realities of modern 
cannabis products and activities. Rather, creating effective cannabis insurance requires careful 
consideration of the unique legal history, treatment, and advancement of cannabis businesses. 
First, the policy drafter must review and understand applicable federal and state laws and 
regulations. This includes: (1) criminal, agricultural, and health statutes; (2) agency positions (DEA, 
FDA, USDA, etc.); (3) political climate and pending legislation; and (4) local level programs and 
regulations. Second, the drafter must collect and contemplate cannabis case law to predict how 
new or revised cannabis-specific policy language will stand up to judicial scrutiny. Finally, but 
equally as important, legally sufficient policy language must be made understandable and 
palatable for insurance regulators and policyholders. 
  
Federal and State Laws and Regulations 
The creation of any insurance language begins with an analysis of applicable legal requirements 
and prohibitions. Cannabis insurance is no different. If nothing else, both cannabis coverages and 
exclusions must somehow manage to be consistent with inconsistent federal and state laws.  
While more and more states continue to legalize medicinal and recreational use, cannabis remains 
federally prohibited. Nevertheless, guidance from executive agencies and elected officials suggest 
a degree of tolerance for regulated cannabis programs. The Cole Memos, for example, formerly 
suggested that the Department of Justice would not interfere with cannabis businesses that 
followed state regulations and did not engage in specific criminal activities. Those memos were 
later rescinded. However, the Rohrabacher-Farr amendment remains in effect, essentially 
prohibiting the DOJ from spending funds to interfere with the implementation of state medical 
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cannabis laws. Similar internal inconsistencies can be found concerning the federal definition and 
scientific taxonomy of "cannabis," the FDA approval of some cannabis medications but refusal to 
issue concrete guidelines for CBD products, and the legalization of hemp and hemp-derived 
products.  
  
Further, states that have legalized in some capacity can have very different and uniquely 
complicated structures for regulating their quasi-legal markets. Not every state requires robust 
product testing or track-and-trace systems. Some states require minimum insurance coverage, 
while others are silent. Creating coverage language that is definite but also flexible enough to 
evolve alongside of an ever-changing regulatory climate can encourage very different approaches 
to policy development.  
  
Judicial Interpretation of Standardized Commercial Forms with Respect to Cannabis Exposures 
Having developed an understanding of applicable statutory and regulatory law, the next step is to 
understand how those laws (and contract language drafted in compliance with those laws) will be 
interpreted in court. The federal and state court systems generally operate in sync with federal 
and state law, leading to reasonably predictable outcomes. But as can be the case with many 
complicated insurance coverage issues (e.g. pollution, surface water, insured status, reasonable 
and timely notice), ambiguity and public policy intervene in unanticipated ways.  
  
There are less than a handful of instructive court decisions on the topic of cannabis insurance. 
While they do address issues of contract enforceability, public policy, and the knowledge and 
expectations of both insurers and policyholders, they also leave a lot on the table to be decided. 
Drafting untested policy language for an unsettled and federally illegal market means that careful 
and informed word choice, explicit coverage scope, and overall clarity are paramount.  
  
When cannabis policy language is not deliberately drafted upon an informed foundation of federal 
law, state regulations, and judicial interpretation trends, both insurers and policyholders face 
unintended consequences. 
 
III. Cannabis Vaping Litigation 
 
Most current litigation involving vaping is brought against tobacco companies, even though 
cannabis companies are also allegedly implicated in the vaping epidemic. Even if black market 
products are at fault, legitimate companies that sold vaping products could be sued under a 
products liability theory because every party in the supply chain can be potentially responsible 
for harm caused by an allegedly defective product.  

 
As one example, in Wilcoxen v. Canna Brand Solutions, LLC, the plaintiff, a police officer, 
initiated a lawsuit in Washington state against every entity in the cannabis supply chain, 
including the Chinese vaporizer battery manufacturer and distributor, the THC cartridge 
manufacturers, the cartridge distributor, and the retail store where he purchased the products 
at issue.  According to the complaint, Mr. Wilcoxen purchased the vaporizer battery in January 
of 2018 and purchased THC cartridges from January 2018 to September of 2019, when he 
became ill. He alleges that he was diagnosed with pneumonia and asserts that the long-term 
health consequences from his injury and vaping remains unknown. The complaint asserts causes 
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of action for negligence and strict liability against each defendant and seeks joint and several 
liability.  

 
Vaping Coverage Issues 
At the threshold, to trigger insurance coverage under most commercial general liability 
insurance policies issued to cannabis companies, a claim must seek damages “because of” or 
“for” “bodily injury.”  As is typically seen in lawsuits asserting claims of latent injury because of 
long-term exposure to toxins like asbestos, anticipated vaping lawsuits might assert claims 
involving alleged fear of injuries that are currently undetected (or, perhaps, are not yet 
detectible) or that do not necessarily involve “bodily injury” as defined.   
 
Along with the media reports of “contaminants” in vaping liquids, we foresee a rise in other 
vaping-related lawsuits, which may involve mislabeling of products, violation of statutes such as 
California’s Proposition 65, or failure to warn of the presence of certain chemicals without 
alleging bodily injury.  Brandon Flores, et al. v. LivWell, Inc. offers a helpful example.  There, a 
class-action lawsuit was brought by cannabis purchasers against LivWell, a cannabis 
company.  The lawsuit alleged that LivWell used a controversial pesticide, Eagle 20, in its 
marijuana.  The court dismissed the lawsuit on the basis that the plaintiffs did not allege 
damages but sought only to recover for “mere overpayment” for the product 
(marijuana).  Because the plaintiffs alleged no cognizable injury from their purchase of the 
product, the case would likely be deemed to lack the requisite bodily injury to trigger insurance 
under a CGL policy.   
 
Coverage 
Coverage is also typically dependent upon the requirement that the bodily injury must occur 
during the policy period.  This requirement generates numerous coverage-related questions, 
including the fact-intensive question as to the timing of bodily injury, including whether various 
stages of alterations arising out of toxic exposure necessarily constitute bodily injury, sickness or 
disease.   
 
To the extent injuries are deemed to occur during more than a single policy period, a further 
issue that requires analysis is the allocation of losses among several years of insurance.  In many 
cases involving other types of toxic exposure – and again asbestos is a useful benchmark – 
courts have reached differing conclusions as to whether bodily injury occurs solely at the time of 
first exposure (or, in the case of vaping products, inhalation), whether it occurs only when the 
injury manifests as illness, or, alternatively, whether bodily injury is considered to have occurred 
continuously throughout the course of all injury, disease and/or manifest illness, in which case 
the bodily injury triggers all insurance policies potentially in place during the entire period. 
 
The current spate of vaping injuries do not necessarily generate complex issues of coverage 
trigger, as a number of reported illness occurred within a few months of using the particular 
product.  However, there is often a lag between the first inhalation and onset of illness.  Taking 
the Wilcoxen case as an example, all insurance policies issued from the time the plaintiff first 
started vaping in January 2018 could be implicated.  Moving beyond this particular crisis, 
moreover, future claims might involve long-term usage over three, four or more years – similar 
to traditional cigarettes. 
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Insurers might also attempt to limit exposure on the basis of Montrose endorsements that are 
already in their policies, which exclude coverage for continuing bodily injury if the injury first 
occurred before the applicable policy incepted.  Using Wilcoxen as our hypothetical again, this 
would mean that insurers issuing policies commencing in 2019 could argue that coverage is 
precluded because the plaintiff started vaping a year earlier, in 2018. 
 
Vaping Related Exclusions 
Possible exclusions include general products/completed operations exclusions, health-hazard 
exclusions, vaping exclusions, exclusions for certain types of products (Vitamin E Acetate), public 
policy exclusions, illegality exclusions, and specific exclusions for psychotropic substances and 
cannabis.  In the case of cannabis vaping, insureds would presumably argue that such exclusions 
are unenforceable to the extent cannabis forms an essential part of the policyholder’s 
operations 
 
IV. Discussions and Recent Case Law on CBD Products  
In this era of a billion dollar product industry where more and more states are legalizing 
marijuana use, there is a significant absence of legal precedent to provide guidance on cannabis 
product liability issues. In fact, there have only been a handful cases dealing with cannabis 
product liability issues (THC and CBD combined).  
 
CBD (cannabidiol) and THC (tetahydrocannabinol) are the most common cannabinoids found in 
cannabis products. THC and CBD are both marijuana and hemp. Marijuana contains much more 
THC than hemp (which makes it the psychoactive cannabinoid), and hemp contains more CBD 
(non-psychoactive and should contain less than .3 THC). THC makes you feel euphoric where 
CBD is linked to feelings of well-being. 
 
To date, the FDA has only approved one CBD-based drug – Epidiolex – which is a treatment for 
several severe forms of rare childhood epilepsy. No other CBD or THC products have obtained 
FDA approval.  
 
THC Product Liability Litigation 
While each state’s laws differ, the Restatement (Third) of Torts: Products Liability provides three 
potential claim theories: (1) defective design; (2) manufacturing flaw; and (3) inadequate 
instructions or warnings; (4) unreasonably dangerous and (5) misuse of a product. Additional 
claims we may see could include fraud, deceptive and unfair trade practices and consumer 
protection act claims.   
The first marijuana (THC) case was a 2014 where the Denver State Fair was sued for passing 
around CBD edibles which actually contained THC. This has become known as the “Pot Pavilion” 
case. In 2015, a Colorado class action against a cannabis grower for the use of Eagle 20 pesticide 
which converts into cyanide when heated to a certain temperature. The third was a wrongful 
death matter filed in Colorado against a manufacturer and seller of THC-infused candy. Richard 
Kirk allegedly consumed cannabis-infused candy and killed his wife the same day.  His criminal 
defense attorneys related his actions to his cannabis-infused intoxication.  The estate sued the 
dispensary and edibles maker, alleging a failure to warn of the candy’s potency and side effects.   
The THC product liability litigation are likely to include physical injury claims arising from 
intoxication, as well as long-term medical effects including addiction.  We can also expect to see 
consumer suits alleging deceptive and improper marketing, such as campaigns targeting minors.  
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Companies selling marijuana products for medical use could also be subject to the same sorts of 
claims asserted against makers of conventional prescription drugs, such as failing to warn about 
potential side effects. Given the lack of studies conducted to date, the interaction of THC with 
mental health issues and other medications are unknown and are ripe for litigation. 
 
CBD Product Liability Litigation 
There has been a more robust product liability litigation surrounding CBD products. This most 
likely stems from the volume of CBD products sold to the general population versus only 
dispensaries selling THC products. Lawsuits filed against CBD manufacturers typically involved 
unfair practices, mislabeling of CBD content and misadvertisement on the therapeutic value of 
CBD products. 
A few 2019 cases to highlight include a federal class action lawsuit alleging securities violations 
against Curaleaf. Per the FDA, Curaleaf was “illegally seeing CBD products with ‘unsubstantiated 
claims’ that the products treat cancer, Alzheimer’s disease, opioid withdrawal, pain and pet 
anxiety.” 
Another matter was a lawsuit filed against JustCBD in the Southern District of Florida for 
overstating the quantity of CBD contained in its products. The reason for the mislabel is known 
and possibilities include faulty lab testing, degradation of the CBD content due to self-life or 
fraudulent misinformation. 
The final CBD “hot topic” is CBD products failing to disclose that consumers could fail drug test 
by taking its products (testing positive for cannabinoids) and resulting in the loss of 
employment. This has been on ongoing issue as CBD products can include up to .3 THC and can 
remain in a person blood stream for weeks into months.  
 
Medical Marijuana 
Medical marijuana has the added challenge of a potential medical malpractice component.  
Product manufactures will want to be cognizant of the information that is provided not only to 
the consumer, but also to the consumer’s physician.  Warnings, instructions, and lists of side 
effects for patients may need to be more in depth than for recreational users.  Manufacturers 
should also anticipate product class actions alleging that the product purchased does not 
provide the medical benefits proclaimed.  
Schedule One designation severely limits the ability to conduct the research necessary to show 
the claimed benefits of cannabis products.  Significant problems related to determining the 
appropriate dosage and potency levels for marijuana arise because cannabis remains illegal 
under federal law while public health science and methods are developing.  Thus, there are 
comparatively few epidemiologic studies examining the health risks and benefits of marijuana. 
The industry may look for guidance from the dietary supplement industry on labeling and 
marketing of benefits as supplements often contain vague health benefit claims and use careful 
label language explaining the lack of testing or FDA approval of the claimed health benefits. 
 
Labeling 
State regulations for edible products generally establish 10 mg of THC as one “serving,” and 
mandate that each serving be individually wrapped. However, the 10 mg standard for edibles 
may not be understood by some consumers.  For example, is 10 mg safe for an 18-year-old but 
unsafe for a 65-year-old?  Younger and older people metabolize substances differently.  Also 
unknown is what level of THC in a person's system makes it unsafe to drive a car.  The paucity of 
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science also means no baseline standards really exist for how a product should be labeled.  
These are scenarios which will most likely be sorted out in court.  
In the meantime, companies should be sure that dosage is accurately labeled and ensure they 
use high-quality labs to check their products.  Adequate labeling should involve explaining the 
concentration of THC and provide warnings against use with certain activities like driving, 
underage use, use in pregnancy/breastfeeding, or in use with combination of other prescriptions 
and non-prescription drugs. A labeling reference resource can be found at Labeling, Packaging 
and Product Safety – R 1000 Series & Retail Marijuana Rules and Definitions, Colorado 
Department of Revenue.  
 
Child-Proof Containers 
Packagers and dispensaries will want to choose the design of the products carefully and be 
mindful of desirability and availability to children.  Child-resistant packaging standards can be 
found at ASTM D3475-13.  
 
Contaminants 
As mentioned above, the very first cannabis litigation was a class-action dealing with pesticide 
contaminants.  In 2015, consumers filed a class action against LivWell, Inc. for use of fungicide 
Eagle 20 in its growing process which released carcinogenic hydrogen cyanide upon ignition.  
Flores v. LivWell Inc., No. 2015-cv-33528 (Colo. Dist. Ct. Oct. 5, 2015).  The lawsuit was dismissed 
and there is still no guide from the EPA, FDA, or Department of Agriculture as to approved 
pesticides or fungicides.  
Other anticipated product liability risks arise from contamination by mold and fungus.  This 
“gray” area will be ripe for future litigation.  Currently, the best guide for a prudent grower may 
be the regulations applied to the tobacco industry.  
 
Vaporizers and Vape Pens 
Smoking any plant has the possibility of introducing respiratory irritants. Given the 
temperatures involved, it is possible that the chemical substances may convert into toxic 
nanoparticles. The Center for Disease Control (CDC) is currently studying the national cases of 
sever lung injuries; even resulting in death, occurring nationwide from vaping. The CDC has 
identified vitamin E acetate as a chemical of concern among people with e-cigarette, or vaping, 
product use association lung injury (EVALID). Vitamin E acetate is used as an additive as a 
thickening agent in THC and e-cigarette products. However, research into the vaping epidemic is 
new and will require additional research.  
 
Industry Equipment 
Trimmers, extraction equipment, grow lights, and watering systems are all equipment used in 
the growing and production industry.  Attention to safety guards, safety warnings, and handling 
instructions should comport with the American National Standards Institute (ANSI) safety 
standards to avoid potential product liability lawsuits.  Additional standards are published by 
OSHA (federal and state), Consumer Product Safety Commission (CPSC) and Association of 
Equipment Manufacturers (AEM).  
 
Litigation Timeline: When and Where is Uncertain 
A timeline for when product liability litigation is expected to take off is hard to predict.  When 
suits are filed may depend in part on when the plaintiffs’ bar perceives targets with deep 
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enough pockets to make litigation worth the effort.  This may depend on “market 
concentration” in the industry. For now, the industry is likely to stay dominated by smaller, 
regional companies, but will eventually attract larger, national and multinational players.  
However, most large companies will not be seriously interested in the market until marijuana is 
legal at the federal level.   
Product liability litigation is also a function of when people start reporting injuries.  Given the 
lack of epidemiological studies, we may not be aware of the health effects for several years 
down the road. The crystal ball prediction is a high volume of product liability lawsuits in the 
CBD arena and concentrated lawsuits surrounding THC vaping and/or edibles.  
 
V. Potential for Harm with a Processing Facility  
 
The legalization of cannabis and its purified products has attracted many individuals who have 
been involved in the industry for years, bringing with them certain attitudes and work 
mentalities. This attitude, slowly changing as the industry legitimizes, is to maximize profit by 
cutting costs and using certain marketing strategies to highlight their products. Legal 
requirements implemented for the general safety of the public and end user can be viewed as 
obstacles. Suspicion of government oversight and meddling is not uncommon.  
 
Types of Processing, Chemicals, Inhalation, Equipment, and Poor Ventilation 
Property damage, personal injury, workplace exposure, environmental impact and product 
labelling claims resulting from fires, explosions, hazardous material exposure, dumping of waste, 
and fraud have already been filed.  The industry in general is prone to more of the same given 
the economic infrastructure, workforce personality and lack of oversight. 
Processors use a variety of extraction techniques to isolate and purify the active components 
from the cannabis plant. THC, CBD, other cannabinoids, and terpenes represent the valuable 
portions of the plant.  Flammable solvents such as butane and ethanol, high pressure vessels 
using carbon dioxide, vacuum and heating systems are all commonly employed in the 
refinement process. These manufacturing processes are often designed and implemented by 
inexperienced people who have little technical or laboratory experience.  
 
Potential for Accidents, Property Damage, and Personal Injury  
The lack of experience renders some of the operations susceptible to an increased potential for 
accidents such as fires, explosions, inhalation/exposure, environmental accidents and 
questionable quality control. Other factors which may play a role in accidents include the lack of 
investment capital, which make build-out difficult. Lack of design expertise can render layouts 
troublesome. Little formal chemistry background is common as most personnel do not have 
roots in traditional chemical industry. Pressure to produce with little financial leeway can force 
decisions which are fundamentally flawed. On top of these concerns are a lack of regulatory 
oversite or requirements. 
Safety considerations are often the first to be dismissed. Facilities often do not contain 
adequate/basic fire safety equipment such as fire alarms and fire suppression capabilities. 
Ventilation with proper air makeup and hoods for dealing with chemical vapor containment are 
rare. Machinery guarding is an afterthought. To compound things even further, there are 
seldom safety plans, training programs or oversight for the new employees. The employee 
turnover in this industry is also very high, making the lack of adequate training and safety 
awareness a glaring issue. 
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Third party laboratory analysis to provide the quality control for the manufactured skews is 
required by law. Potency, residual solvents, pesticides, mycotoxins and heavy metals are some 
of the parameters which can be tested. The producer is responsible for the testing costs; 
therefore, it is not unreasonable to find the least expensive laboratory which can provide the 
necessary services; “laboratory shopping” is commonplace.  
Laboratories must keep their costs down to be competitive. To do this, 
inexpensive/inexperienced personnel are used, and analytical shortcuts can be made to save 
additional overhead. Internal laboratory controls and adherence to good laboratory practices 
are sometimes ignored to save time and money. This has led to analytical errors and inaccurate 
labeling. 
 
Currently, there is no regulatory oversight for these laboratories. There is no current program to 
test the accuracy/reliability of the test results from a laboratory. There are documented cases in 
which laboratories have falsified result to give the client what they want. Producers are 
susceptible to utilizing laboratories which make their products look good. Different states have 
different requirements for which parameters are required to be tested. Some states are now 
certifying cannabis/hemp testing laboratories and publish the required criteria. 
All the above leads to the potential to have inaccurate labeling on cannabis packaging. Dosage 
information has been found to particularly problematic. Most products are silent on pesticides 
and heavy metals. Even the simplest line item, potency, is rarely accurate.  
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I. Introduction

a. Buyer’s Perspective

b. Assumes Seller will or has filed Chapter 11

c. Hypothetical

d. Strategies, Procedures, Results

e. Different Courts; different judges; different rules and procedures

II. What is a sale under Section 363 of the Bankruptcy Code1

III. Who is the buyer—Newco Acquisition Company

IV. What can a buyer purchase?

a. Tangible and intangible assets

b. Subsidiary stock/ LLC membership interests

V. Benefits of 363 sale

a. Financial Leverage

b. Fear Factor

c. Sale by Motion or Plan of Reorganization

i. 11 U.S.C. 363 v. 11 U.S.C. 1122-1129

d. Purchase is free and clear of interests in property

i. 11 U.S.C. 363(f)

e. Bankruptcy Court approval required

i. 11 U.S.C. 363(b)

1 Statute references are to Title 11 United States Code (the Bankruptcy Code) unless otherwise 
stated. 
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f. Assume or Reject Executory Contracts and Unexpired Leases

i. 11 U.S.C. 365

g. Finality of the Sale

i. Difficult to challenge post-closing

ii. Final Court Order

iii. Section 363(m) – appeal will not undo sale to good faith purchaser

h. Possible Successor Liability Protection

i. Does claimant have notice of sale?

ii. Is there successor liability under state law?

iii. In re Savage Indus., Inc., 43 F.3d 714, 717 n.4 (1st Cir. 1994)

iv. Schall v. Suzuki Motor of Am., Inc., No. 4:14-CV-00074-JHM, 2020 WL

1542388, at *6 (W.D. Ky. Mar. 31, 2020) (sale free and clear does not

include future claims that do not arise until after the bankruptcy

proceeding)

v. In re Catalina Sea Ranch, LLC, No. 2:19-BK-24467-NB, 2020 WL

1900308, at *10 (Bankr. C.D. Cal. Apr. 13, 2020)

vi. In Matter of Motors Liquidation Co., 829 F.3d 135, 159 (2d Cir. 2016)

(requiring direct mail notice to claimants)

VI. Acquisition Process

a. Negotiation Strategies

i. Negotiation of business terms

1. Due Diligence timing and considerations

2. Recognize financial leverage
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3. Consider whether other possible buyers may be interested

4. Likely cash purchase or combination of cash and assumption of

debt

5. If assumption of debt, negotiate directly with lender

ii. Bankruptcy Sale Conditions Precedent as part of Asset Purchase

Agreement

1. Time and access to complete due diligence

2. Target will file Chapter 11 by a date certain in an agreed upon

court;

3. Target will file a Motion to Sell Assets Out of the Ordinary

Course of Business Free and Clear of Interests and related

motions in a form buyer prepares and the Target agrees to use;

4. Target will file Bid Procedures Motion in a form buyer prepares

and Target agrees to use;

5. Target will agree to a form of Final Sale Order in a form buyer’s

counsel prepares

6. Target agrees to cooperate to facilitate sale

7. Section 363(f) elements to sell free and clear of interests;

a. Non-Bankruptcy Law Permits Sale

b. Entity holding interest consents;

c. Greater than Aggregate Value of Liens

d. Bona Fide Dispute; or

e. Money Satisfaction
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b. Bankruptcy procedure after Chapter 11 is Filed

i. File Motion to Sell Assets Out of the Ordinary Course of Business Free

and Clear of Interests and related pleadings

ii. Requirements for a successful 363 sale:

1. Sound Business Purpose

a. Proportionate value of assets to estate

b. Time elapsed since filing depending on the nature of the

business

c. Likelihood of plan confirmation in near future

d. Effect of sale on future plan

e. Sale price compared to appraise value

f. Whether assets increasing or decreasing in value

g. In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 1983)

h. In re Allard, No. 18-14092 (MG), 2019 WL 4593854, at *4

(Bankr. S.D.N.Y. Sept. 20, 2019)

2. Other Requirements

a. Adequate and reasonable notice

b. Adequate, fair, and reasonable purchase price

c. Arm’s length transaction

d. Adequate disclosure, particularly involving insider

purchaser and insider sale benefits

e. Adequate marketing
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f. Sale proposed in good faith

g. In re Indus. Valley Refrigeration & Air Conditioning

Supplies, Inc., 77 B.R. 15, 21 (Bankr. E.D. Pa. 1987)

h. In re Bos. Generating, LLC, 440 B.R. 302, 330 (Bankr.

S.D.N.Y. 2010)

i. In re Mountain States Rosen, LLC, 619 B.R. 750, 753

(Bankr. D. Wyo. 2020)

j. No sub rosa plan

iii. Motion Considerations

1. “Stalking Horse” Disclosures

a. Compare disclosure required under 363 (“notice and

hearing,” defined in 11 U.S.C. 102(1)(A) as “notice as

appropriate in the circumstance” with plan disclosure

requirements in 11 U.S.C. 1125(b)

2. Description of assets to be purchased

3. Protection of Stalking Horse due diligence from discovery

4. Listing of executory contracts/unexpired leases to be assumed

5. Section 363(f) elements

6. Business judgment supporting sale

7. Effect and finality of sale

8. Successor liability issues

9. Exposure to future claims

10. Environmental liability considerations
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a. CERLA liability “runs with the land” and can’t be

contracted around. Ninth Ave. Remedial Grp. v. Allis-

Chalmers Corp., 195 B.R. 716, 733 (N.D. Ind. 1996)

b. Sale might be free and clear of an environmental liability

that can be satisfied by money (rather than equitable relief),

such as clean-up costs incurred by others. 11 U.S.C.

363(f)(5)

11. Sale of Joint Interest

a. 11 U.S.C. 363(h)

12. Sale of interest of co-owner

a. 11 U.S.C. 363(i)

13. Waive 14-day stay for immediate closing

a. Federal Rule of Bankruptcy Procedure 6004(h)

14. Section 363(m) final sale protections

a. An appeal will not reverse a sale to a good faith purchaser

iv. File Bid Procedures Motion

1. Purchase Price

a. A competitive auction is sufficient to establish a fair

purchase price. In re 388 Route 22 Readington Holdings,

LLC, No. 20-2629, 2021 WL 4811409, at *2 (3d Cir. Oct.

15, 2021)

b. In a private sale, other evidence is needed to establish a fair

purchase price
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2. Qualifying competitive bidders

3. Procedure for upset bidding

4. Minimum overbid

5. Breakup fee, Topping Fee, expense and legal fee reimbursement

a. Some courts apply business judgment rule

i. In re ASARCO LLC, 441 B.R. 813, 828 (S.D. Tex.

2010), aff'd sub nom. In re ASARCO, L.L.C., 650

F.3d 593 (5th Cir. 2011)

b. Some apply a stricter best-interests-of-the-estate test

i. In re Sea Island Co., No. 10-21034, 2010 WL

4393269, at *2 (Bankr. S.D. Ga. Sept. 15, 2010)

c. 3rd Circuit applies Section 503(b) administrative expense

standard – fee must be “actual” and “necessary” to preserve

estate

i. In re O'Brien Env't Energy, Inc., 181 F.3d 527, 535

(3d Cir. 1999)

6. Bidding increments and bidder deposits

7. Shop or no-shop/market exposure

8. Exposure to market and possible other bidders

9. Form of notice to possible other bidders and market exposure

10. “Melting Ice cube” problem

11. Competitive bidding or private sale

12. Walk-away rights
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a. Debtor default of Asset Purchase Agreement

b. Court refusal to grant or  honor Bid Procedures

c. Change in circumstances and/or of business

d. Appointment of Chapter 11 trustee/conversion of case to

Chapter 7 or case dismissal

13. Executory contracts and unexpired leases acceptance, rejection,

and objections

a. Personal service contracts

i. 11 U.S.C. 365(c)(1) – requires consent of all parties

b. Financial accommodation contracts

i. 11 U.S.C. 365(c)(2) – cannot be assumed/assigned

over objection of non-debtor party

c. Defaults/cure/adequate assurance of future performance

(§365(b))

14. Form of notice to creditors

15. Sale objection deadline and specificity of objection

16. Timing between sale notice and sale hearing

17. Bidder due diligence/”virtual data room”

18. Limits on credit bidding

a. 11 U.S.C. 363(k)

b. In re SubMicron Sys. Corp., 432 F.3d 448, 459 (3d Cir.

2006) (lenders can credit bid full face amount of claim

regardless of under secured status)
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19. Insider Benefits

a. Releases of fiduciary and other liability claims

b. Employment with purchaser if sale closes

c. Disclosure of financial benefits to insiders

20. Protective Notices and Disclosures

a. Future claims

b. Successor liability

c. Required detail in disclosures

21. Debtor representations and warranties

a. Enforceability

b. Value

22. Post-motion modification of procedures

23. Back-up bidders and back-up bidder protections

24. Auction Procedures

25. Local Rule Procedures

a. Some jurisdictions’ local rules require more stringent

disclosures, such as Delaware. Local Rule Bankr. Ct. Del.

6004-1

b. Oregon local rule governing use, sale, or lease of property--

Oregon LBR 6004-1-

c. Oregon procedures Re: Motions for Sale of All or

Substantially All Assets-- Oregon LBF 363
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d. Oregon form of required notice for sale--Oregon LBR

2002-1(b)(2)

v. Creditors Committee

vi. U.S. Trustee/Bankruptcy Administrator

vii. Competing Bidding

viii. Section 363(n)-Anti-collusive bidding

1. Trustee can avoid sale if there was collusion among bidders

2. In re Triangle Transp., Inc., 419 B.R. 603, 610 (Bankr. D.N.J.

2009), collusion will destroy status as good faith purchaser

ix. Auction Process

x. Sale Approval Hearing

1. Compliance with Bid Procedures Order

2. Compliance with local rules

3. Prove at least one 363(f) element

4. Prove adequate notice

5. Prove good faith purchaser status

xi. Sale Order Free and Clear of Interests

1. Findings of Fact

a. Compliance with Sale Procedures

b. Compliance with elements of section 363(f) and other

sections as applicable

c. Proper exercise of Debtor’s business judgment

d. No collusion or collusive bidding (§363(n))
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e. No Fraudulent Transfer Finding (§548)

f. Good Faith Purchaser

i. No findings of fraud, collusion, or grossly unfair

advantage. In re Triangle Transp., Inc., 419 B.R.

603, 610 (Bankr. D.N.J. 2009); In re Catalina Sea

Ranch, LLC, No. 2:19-BK-24467-NB, 2020 WL

1900308, at *15 (Bankr. C.D. Cal. Apr. 13, 2020)

g. Section 363(m) findings

i. Sale order should explicitly state purchaser is a

good faith purchaser to guarantee 363(m)

protection. In re Abbotts Dairies of Pennsylvania,

Inc., 788 F.2d 143, 148 (3d Cir. 1986)

h. Need for immediate closing and waiver of 14-day stay

under FRBP 6004(h)

2. Conclusions of Law

a. Sale Approved

b. Assets to be sold

c. Contacts to be assumed; all others rejected

d. Sale Free and Clear

e. No successor liability

f. Not avoidable transfer

g. Section 363(m) effect

h. Authorization to close without further order
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VII. Benefits of 363 Purchase

a. Sale is free and clear of interests

b. Sale is free and clear of liens

c. Negotiating leverage on terms, executory contracts, leases

d. Finality of sale

e. Possible successor liability protection

f. Possible future claims protection

g. Protection from fraudulent transfer liability

h. Possible immediate closing

VIII. Purchase Under Chapter 11 Plan

a. 11 U.S.C. 1145 allows substantially all assets to be sold in a plan

b. 11 U.S.C. 1123, 1125, 1129 contain major plan requirements

IX. Conclusion

X. Questions
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Hypothetical

 Howie’s Hatchet Company is a manufacturer and retailer of all types of 
hatchets. Howie’s Hatchet is contemplating filing chapter 11 to address several 
product liability lawsuits caused by the hatchet handle detaching from the head of 
the hatchet and injuring customers and third parties. 

 Howie’s is the lessee of ten retail locations. Howie’s owns a patent on the hatchet 
head and has inventory of 5,000 hatchets and handles.  It also has a supply contract 
with a hatchet handle manufacturer that requires Howie’s to purchase 1,000 hatchet 
handles per month. Howie’s also has a line of credit with Woodworker’s Bank, and 
a five-year employment contract with its president that still has three years to 
run. Howie’s leases five trucks it uses to transport inventory among retail locations 
and owns and operates a leaking diesel pump it uses to fuel the trucks.

 Josh’s Axe Throwing Emporium is interested in purchasing select assets of Howie’s 
Hatchets and some of its leases and wants to do so only if Howie’s files chapter 11.
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Typical 363 Sale Timeline

30-90 Days

Market Assets 
Negotiate Asset Purchase Agreement 
Prepare Chapter 11 Filing and Motion

File Chapter 11 
and Sale Motion

Day ±10
(expedited basis)

Bidding Procedures Hearing

Due diligence period for 
purchaser and competing 

bidders

Day ±45

Bid Deadline and Auction

Day 45-60

Sale Hearing, Final Order, and 
Sale Closing

Notice and 
Market Exposure

Day ±15

1000 SW Broadway, Suite 1400 Portland Oregon 97205  |  503.227.1111  |  sussmanshank.com

Questions?
Thank you for your time!

Sussman Shank
attorneys

llp

hlevine@sussmanshank.com
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SB 278, 282, and 891 Summary for Landlords 

Executive Summary: Extends grace period for repayment of residential rent accrued during emergency 
period of April 1, 2020, to June 30, 2021, until February 28, 2022. Prohibits landlords from terminating 
tenancies until July 1, 2022, if a tenant has applied for rental assistance and the application is pending. 
Prohibits residential landlord from reporting nonpayment of rent accrued during emergency period to 
credit bureaus. Prohibits residential landlord from screening prospective tenants based on nonpayment 
of rent accrued during grace period. Allows certain defendants to set aside and seal judgments of 
evictions based on claims arising during grace period. Limits certain restrictions on residential tenant's 
guests. SB 282 sunsets on March 1, 2022.  

SB 278 and 282 replacing and amending HB 4401  

We begin by reviewing our terms. “Emergency period” is the period during which tenants do not have to 
pay rent. The EP began on April 1, 2020 and ends on June 30, 2021. The “nonpayment balance” is the 
amount of unpaid rent, charges, or fees accrued during the EP. “Grace period” is the period during 
which tenants must eventually pay the nonpayment balance. The GP now ends on February 28, 2022. 
(SB 282 drops entirely the requirement of the “notice of eviction protection” and the “declaration of 
financial hardship,” for the sake of terminating a tenancy, but SB 278 still requires the declaration if a 
landlord applies for rental assistance.) 

What happens on July 1, 2021, with respect to rent? SB 278 § 2 (sunsets on February 28, 2022) 

1. Tenants must pay July's rent or be at risk for a 10-day nonpayment notice, subject to certain 
notice requirements: 

a. Additional language is required on the notice and any FED summons and complaint: 
“Eviction for nonpayment of rent, charges and fees that accrued on and after April 1, 
2020, and before June 30, 2021, is not allowed before February 28, 2022. Information 
regarding tenant resources is available at www.211info.org.” 

b. A revised notice of eviction protection must be enclosed with the 10-day notice, as well 
as attaching that notice of eviction protection to any FED summons or complaint. (While 
the declaration of financial hardship has been eliminated for the sake of the notice, it is 
still required for the landlord to apply for rent assistance.) 

2. If a tenant, by June 30, 2022, has provided documentation to the landlord from a rent assistance 
provider verifying the submission of an application for rental assistance, and the application is 
pending (but no later than September 30, 2022), the landlord may not give a nonpayment notice 
and may not file or continue an FED. A tenant may supply this documentation (in any written 
form) up to and including first appearance in an FED. UPDATE 11.22.2021 – The Oregon 
Emergency Rental Assistance Program will pause accepting new applications for a minimum of 
six weeks beginning Wednesday, December 1 at 11:59pm. In response, the Senate passed SB 
891, effective December 13, 2021. 

a. If the tenant’s application is no longer pending, the landlord may give a nonpayment 
notice without having to include the notice of eviction protection (because the tenant 
already knows). If a court has postponed the FED because the tenant supplied 
documentation at first appearance, upon notice from either the tenant or the landlord, 
the court will set a first appearance date. 
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b. A court will dismiss an eviction complaint if it finds that: 
i. a landlord did not include a notice of eviction protection with the nonpayment 

notice 
ii. the landlord failed to reasonably participate in a rental assistance program 

iii. the landlord receives the rent specified on the nonpayment notice (of course) 
iv. a tenant supplied the required documentation before the landlord filed the 

complaint 
3. A nonpayment-balance reminder notice must change the “can’t evict for that balance until” 

language to “can’t evict for that balance until” February 28, 2022. 
4. Landlords can now serve any termination notice without cause under ORS 90.427. (HB 4401 

allowed only no-cause terminations with a landlord-qualifying reason under ORS 90.427(5).) 
However, for the sake of the first-year of occupancy rule, if the first year would have expired 
between April 1, 2020, and August 31, 2021, the first year ends on August 31. This is the only 
substantive restraint on terminating for no cause under ORS 90.427. Thus, in order to terminate 
under ORS 90.427(3) or (4), the effective date of the notice must fall no later than August 31, 
2021, most landlords will have to resort to a 90-day notice. 

5. Landlords can apply to the Housing and Community Services Department for 100 percent (not 
merely 80 percent) of tenants’ nonpayment balances. Landlords still need tenants to sign a 
declaration in order for landlord to apply. Tenants who have incomes at or below 80 percent of 
AMI can apply to the Oregon Emergency Rental Assistance Program and payments go directly to 
landlords in almost all cases. This sunsets on March 1, 2023. 

What is extended until March 1, 2022, with respect to rent? 

1. The GP: Tenants have until March 1, 2022, to pay their nonpayment balance. If they do not pay 
by then, they are at risk for a nonpayment notice, being sued for EP rent, and being referred to 
collections or reporting to a credit agency for unpaid EP rent. 

2. Enhanced statutory damages of three times rent if a landlord retaliates (ORS 90.385). If a tenant 
has a nonpayment balance, a landlord cannot consider a tenant to be in default of rent under 
ORS 90.385 or ORS 90.390 (discrimination). 

3. The changed order of payments under ORS 90.220(9) (first dollar landlord receives goes to 
current month’s rent). 

4. If a landlord accepts partial rent for either a tenant or a guest (see below, “Non-Tenant Guests”), 
the landlord does not waive their right to terminate under ORS 90.412(2) (accepting rent with 
knowledge of violation) or ORS 90.417(4) (requirement of separate agreement for accepting 
partial rent).  

5. Revised notice of eviction protection must be enclosed with the 10-day notice, as well as the 
FED summons and complaint.  

6. Ability of landlord to take EP accrued rent out of deposit, but only after the tenancy terminates.  
7. Finally, the statute of limitation of ORS 12.125, with respect to claims by a landlord based on a 

tenant’s nonpayment or nonpayment balance, is tolled until March 1, 2022. 

What happens when agency payments arrive to landlords? 

It is a near certainty that whatever rental assistance a landlord receives will not cure a 10-day 
nonpayment notice that has already been filed on. Rent assistance should be treated the same as if 
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tenant showed up at First Appearance in the old days with rent in hand: It is too late, per ORS 
105.115(2)(a). Here is how the facts will play out: Tenant gets the 10-day notice. Tenant supplies 
documentation that they have applied for rental assistance.  

In the meantime . . .  

If a landlord has given a 10-day for, say, July and August 2021 rent, and tenant supplies documentation 
that they have applied for rental assistance, then the court waits until it receives notice from either 
party that the application is no longer pending. Then the court schedules a first appearance date. That 
rent assistance check will not arrive any earlier than October. Neither tenant nor agency nor judge can 
simply apply that October-received rent to July and August.  

Here’s why: Remember, under HB 4401 § 8(3) and SB 282 § 1(3), “Notwithstanding ORS 90.220 (9), 
before applying payments received from a tenant or on behalf of a tenant to a tenant’s nonpayment 
balance, a landlord shall first apply the payments, in the following order, to Rent for the current rental 
period . . . .” That rent assistance must be applied to October (if received in October, or whatever month 
received). It cannot be applied to July and August. Sure, landlord will be happy to receive October, 
November, or whenever rent for the time tenant has been living there since the July – August 2021 
nonpayment notice was given, but nothing will save the tenant from being terminated under that 
notice.  

All that to say that the court will not dismiss under SB 278 § 2(5)(a)(C) because, whatever rent is 
received, it will not be received “under the notice.” This is because the only time rent can be received 
“under the notice” is during the 10 days before the notice expires.  

What happens on October 1, 2022? 

The tenant protection provisions of SB 278 and 282 are repealed, except for certain sections below. 
Nonpayment notices revert to 72 hours. A landlord may send nonpayment notice on March 1, 2022, if 
the tenant does not pay the nonpayment balance by February 28, 2022. 

Tenant Reporting and Screening Amending ORS 90.303 (§ 8) 

A landlord may not report to any consumer credit reporting agency a tenant’s nonpayment balance.  

Landlords considering a prospective tenant may not consider an FED general judgment entered against 
that prospective tenant for any claims that arose during the EP and the GP. Nor may landlords consider 
an applicant’s unpaid rent during the EP and the GP.  

These amendments sunset on January 2, 2028. You heard that right—2028. 

Eviction Judgment Expungement Statute (ORS 105.163) Amended (§ 9) 

ORS 105.163 generally allows a tenant to have an eviction judgment set aside after five years and have 
the record sealed. SB 282 echoes that language of amended ORS 90.303: If the judgment was based on 
any claims for possession during the EP or GP, the tenant can have the judgment expunged.  

These amendments sunset on January 2, 2028. 
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Non-Tenant Guests (§ 14) 

During COVID-19, landlords terminated tenancies for guests overstaying a limit on the number of days 
tenants had agreed to in the rental agreement. SB 282 reduces that likelihood by generally opening up 
occupancy, subject to certain limits. A landlord can still write into the rental agreement a max 
occupancy, but there are limits to enforcing that max: (1) If there is a federal, state, or local max 
occupancy, the rental agreement cannot go below that max for tenants or guests. (2) Setting (1) to one 
side, a rental agreement cannot set a maximum-duration limit for a guest.  

However, if the guest stays longer than 15 days in any 12-month period, a landlord may require the 
guest to satisfy the landlord’s screening criteria for tenants, except for financial criteria (because guests 
do not pay rent). A landlord may also require the tenant and guests to make a temporary occupancy 
agreement under ORS 90.275. But a landlord cannot require the end date of that agreement to be 
earlier than February 28, 2022.  

A tenant is not entirely off the hook, however. A landlord may assess a fee or terminate the tenancy if 
guest misbehaves or violates the temporary occupancy agreement. This is consistent with termination 
for nonpayment now being available for landlords post-July 1. A guest may also pay “rent,” without 
making the guest a tenant.  

These amendments sunset on March 1, 2022. 

_____ 

Pete Meyers | Lawyer 

Meyers Law, LLC 

1000 SW Broadway, Suite 2300 | Portland, OR 97205 | 971.275.2994| Fax 503.961.8589 

 

================================= 

This article presents general information about various aspects of Oregon landlord-tenant law, is not intended as 
legal advice, and you should not consider it as legal advice. You should not act upon this information without 
seeking professional legal counsel. Please keep in mind that merely contacting Meyers Law, LLC, will not establish 
an attorney-client relationship. Meyers Law, LLC, cannot represent you until the firm knows that there would not 
be a conflict of interest and the firm determines that it is otherwise able to accept the engagement. Accordingly, 
please do not send Meyers Law, LLC, any information or documents until a formal attorney-client relationship has 
been established through an interview with a lawyer and you get authorization in the form of a fee agreement 
from Meyers Law, LLC. Any information or documents you send before your receipt of a fee agreement cannot be 
treated as confidences, secrets, or protected information of any nature. 
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