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ElderCounsel is dedicated to the professional development and full practice support of elder law and 
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drafting. We give law firms the personal attention they deserve, with all of the training and support they 
need to nurture and grow a successful elder law practice. This is all done with our core values at the 
top of mind at all times.

Elder Law in a Box is an individualized coaching system based on real world experience. Todd Whatley 
is a Certified Elder Law Attorney (CELA) has an LLM in elder law from Stetson University and has 
successfully handled over 10,000 Medicaid cases. His coaching includes legal technical trainings 
(Medicaid, VA Pension, Estate Planning and Special Needs) along with proven strategies about how 
to build a successful practice. Todd coaches both new practitioners as well as seasoned elder law 
attorneys. His attorney/clients consistently give him 5-star ratings.
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 1 These materials have been updated from “Medicaid Eligibility for Long-Term Care; Medicaid Issues and Planning 
Strategies,” materials prepared by Jonas Hemenway and Julie Nimnicht for Elder Law Elements 2015 (OSB CLE Seminars, 
October 2, 2015).
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INTRODUCTION 
Medicaid is a jointly funded program provided and administered by the State of Oregon and the 
Federal Government. A basic understanding of Medicaid is invaluable to any estate planning 
and/or elder law practitioner. Whether or not you choose to include these services as part of your 
practice, being able to spot Medicaid related issues provides your clients with a great benefit. For 
example, deciding whether or not to advise your client to make gifts in a calendar year should 
include a Medicaid analysis. 
Medicaid covers a large range of services, and is known across the state of Oregon by several 
names. These names are commonly shown as acronyms. The following are the most commonly 
used and seen: 
• Oregon Health Plan – OHP, provides health insurance for low-income individuals and 

families, children, disabled adults, and pregnant women. This plan was recently expanded 
with the passage of the Affordable Care Act. 

• Oregon Supplemental Income Program Medical – OSIPM, is designed to assist 
individuals with long-term care costs, such as monthly care costs incurred in assisted 
living facilities and/or nursing homes. 

These materials will focus on OSIPM, as it is the version of Medicaid utilized by most 
individuals in need of long-term care. They are the vast majority of Medicaid related clients for 
any elder law practice dealing with long term care situations. Accordingly, throughout these 
materials, the term “Medicaid” will refer to OSIPM unless otherwise noted. 
OSIPM is governed by the Oregon Administrative Rules (OARs). The majority of OARs that 
regulate how Medicaid is to be administered in the state of Oregon are found within OAR 
chapters 411 and 461. Throughout these materials we have endeavored to provide citations for 
the most pertinent OARs relating to each concept. However, these materials are not to be 
considered a substitute for becoming well versed with the OARs, particularly as OARs are 
subject to regular change, and do not go through the same legislative process as the Oregon 
Revised Statutes. It is vital to stay informed regarding these changes. 
These materials will review the various eligibility requirements related to Medicaid in the state 
of Oregon, as well as provide an overview of some planning strategies which may be useful to an 
elder law practice. The scope of this presentation will not allow for an advanced strategy 
discussion, but the information provided will give a fairly comprehensive overview and should 
serve as a starting point to begin, or to expand, a Medicaid practice. 
Medicaid eligibility is primarily governed by three criteria: Income, Resources, and Disability 
(or non-financial requirements). These materials will begin by exploring these three criteria. 
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PART 1. MEDICAID ELIGIBILITY FOR LONG-TERM CARE 
I. Analyzing Income. 
Careful evaluation of the Medicaid applicant’s income is necessary in order to determine if the 
applicant satisfies that part of the eligibility test. Income can be broadly construed, and it is at 
times difficult to distinguish between an “income stream” and an “available resource.” 
OAR 461-155-0250(2) requires that a Medicaid applicant show gross monthly income of 300% 
or less of the SSI (Supplemental Security Income) standard. This is referred to as the “Income 
Cap.” The current “Income Cap” is set at $2,382 per month. If a Medicaid applicant has gross 
monthly income higher than this standard, he or she can still qualify for Medicaid benefits via 
the use of an Income Cap Trust (provided the applicant meets the resources and disability 
criteria). OAR 461-145-0540(10)(c). 
The first step is to determine what income we have to count. 
A. Definition of Income. The Oregon Administrative Rules do not provide a single OAR 

defining income for purposes of determining Medicaid eligibility. You are able, however, 
to view OAR 461 Division 145 to see a list of specific types of assets, and how they are 
classified (for example whether they are income or resources). 
Example : OAR 461-145-0030 describes the way(s) that a “Bank Account” is treated for 
Medicaid eligibility purposes. 
1. Gross vs. Net. When determining Medicaid eligibility the Department of Human 

Services (DHS) will always count gross income from all income sources, whether 
earned income or unearned income. OAR 461-140-0040(4). 

2. Earned vs. Unearned. While the OARs do make a distinction in defining “earned 
income” (such as a salary) vs. “unearned income,” this distinction is unimportant 
when determining Medicaid eligibility. DHS will count all income, whether 
earned or unearned, as equally countable. 

3. Whose Income Counts? When determining Medicaid eligibility only the gross 
income (earned or unearned) of the Medicaid applicant is counted – the income 
earned by the community spouse is not counted, nor is the income of any other 
member of the Medicaid applicant’s household. OAR 461-110-0210(7). 

4. Cannot Count an Asset as a Resource AND as Countable Income. DHS must 
categorize an asset as either a resource OR as income. An asset may not be 
counted as a resource and as income in the same month. OAR 461-140-0010(7). 

 Carefully examine how DHS has treated all available assets to ensure that no one 
asset is counted both as an income source and as an available resource. 

5. Veterans Aid and Attendance Excluded. Unlike other income sources Veterans 
Benefits that include Aid and Attendance payments are excluded from the income 
calculation when determining Medicaid eligibility. OAR 461-145-0580(2)(a)(A). 

6. IRAs, and Other Retirement Accounts. IRAs, even in repayment mode, are 
generally excluded as income sources. Rather, they are counted as available 
resources. Clients often mis-categorize this type of asset and list it as income 
rather than as a countable resource. 
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EXCEPTION: If the account cannot be withdrawn in one lump sum and the 
repayment schedule is actuarially sound then it is possible to have an IRA, or 
similar retirement account, counted as an income stream as opposed to a 
countable resource. OAR 461-145-0380. 

Once we know what income we have to count, the next step is determining what we need 
to do with it. 

B. Income Cap Trusts 
1. Income Cap: If the Medicaid applicant’s countable monthly income is more than 

the current income cap ($2,382/month gross) he or she will need an Income Cap 
Trust in order to qualify for Medicaid. OAR 461-145-0540(10)(c). 

2. Irrevocable: The Income Cap Trust is an irrevocable living trust agreement. All 
of the Medicaid applicant’s monthly income is deposited into an account held in 
the name of the Income Cap Trust. The trustee of the Income Cap Trust is then 
allowed to make certain distributions from the trust to or for the benefit of the 
Medicaid applicant. These distributions are outlined and described below. The 
balance of the monthly income must be used to pay for the Medicaid applicant’s 
care costs. Medicaid then steps in to pay for the balance of what the Medicaid 
applicant’s share couldn’t cover. 

3. EIN: Despite the fact that the Income Cap Trust is irrevocable, practitioners differ 
on whether or not to obtain a separate Taxpayer Identification Number (also 
called an Employer Identification Number, or EIN). Some choose to do so in 
order to ease the process of opening bank accounts in the name of the Income Cap 
Trust, as many banks require EINs whenever they see an irrevocable trust of any 
shape, size, or flavor. Alternatively, because the Income Cap Trust is, in fact, a 
grantor trust many practitioners choose to use the grantor’s social security 
number. The choice does not seem to have any bearing on Medicaid eligibility. 

4. The Distribution Plan: The Income Cap Trust allows for a distribution plan. 
This is, in essence, a budget for how the trustee of the Income Cap Trust is 
supposed to spend the Medicaid applicant’s monthly income. 
Personal Needs Allowance – OAR 461-145-0540(10)(c)(C) 
Nursing home residents are allowed $64.94 per month as a personal needs 
allowance. OAR 461-160-0620(3)(c)(A). Note that a Medicaid applicant who 
receives VA benefits can be allowed up to $90 per month as a personal needs 
allowance. OAR 461-160-0620(3)(c)(B). 
For applicants living in community-based care settings, their monthly personal 
needs allowance is currently set at $177.00, which is indexed to increase annually. 
Room and Board – OAR 461-145-0540(10)(c)(C) 
If the applicant is receiving community-based care, he or she is expected to pay 
$617 per month toward his or her room and board costs. This amount is indexed 
to increase annually. 
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Reasonable Administrative Costs – OAR 461-145-0540(10)(c)(D) 
The trust allows for the use of trust funds to pay for costs incurred in the 
administration of the trust. “Reasonable administrative costs” include trustee fees, 
bank service charges, copy and postage expenses, tax preparation and accounting 
fees, future legal expenses, income taxes attributable to trust income, and 
conservatorship/ guardianship fees and costs. The trustee may only expend a total 
of $50 from the trust per month on these expenses. 
Community Spouse and Family Monthly Maintenance Needs Allowance - OAR 
461-145-0540(10)(c)(E) 
The trust can allocate some of the income each month to the community spouse 
(the spouse not receiving Medicaid benefits) in order to help ensure that he or she 
has enough to get by from month to month. If the community spouse’s monthly 
income is insufficient to pay his/her monthly living expenses, then a portion of the 
Medicaid recipient spouse’s income can be distributed each month to the 
community spouse. The minimum monthly maintenance needs allowance 
(MMMNA) the community spouse can receive is $2,177.50 per month. If the 
community spouse has high enough costs of living then the amount can be 
increased to $3,259.50 per month. In cases of great need this amount can be 
increased even higher by court order. 
Medicare and Other Private Medical Insurance Premiums – OAR 461-145- 
0540(10)(c)(F) 
The Medicaid recipient’s insurance premiums for Medicare and other 
supplemental health insurance policies may also be paid from the Income Cap 
Trust. 
Other Incurred Medical Costs – OAR 461-145-0540(10)(c)(G) 
Those medical costs allowed under OAR 460-160-0030 and 461-150-0055 may 
be paid from the Income Cap Trust. These include medical and dental care, 
psychotherapy, rehabilitation services, hospitalization, outpatient treatment, 
prescription drugs and over-the-counter medications, medical supplies and 
equipment, dentures, hearing aids, prostheses, and prescribed eyeglasses. As you 
can see, most medical expenses can be covered by the Income Cap Trust. If there 
are too many medical expenses in a given month for the Income Cap Trust to 
cover, then an installment plan may be set up and paid from the Income Cap Trust 
for as many months as is necessary until the medical expense has been paid in 
full. 
Contributions to Reserves for Child Support, Alimony, and Income Taxes – OAR 
461-145-0540(10)(c)(H) 
If the Medicaid applicant is responsible for child support and/or alimony 
obligations these costs can be paid from the Income Cap Trust. Income taxes can 
also be paid from the Income Cap Trust. 
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Monthly Contributions to Reserves or Payments for the Purchase of Irrevocable 
Burial Plan – OAR 461-145-0540(10)(c)(I) 
The Income Cap Trust can pay for a pre-arranged, irrevocable burial plan, so long 
as the plan’s value does not exceed $5,000. 
Contributions for Home Maintenance – OAR 461-145-0540(10)(c)(J) 
If the Medicaid applicant plans to return to his or her residence, then the Income 
Cap Trust can make contributions to a reserve or payments for home 
maintenance. In order to make these payments the applicant must meet the criteria 
of either OAR 461-160-0630 or OAR 461-155-0660. 
OAR 461-160-0630 allows the Income Cap Trust to make monthly payments for 
up to six months if the individual would not be able to afford to keep the home or 
rental property without the deduction and the applicant’s physician documents 
that it is likely that the applicant will be medically able to return home within the 
next six months. Additionally, the department must determine that maintaining 
the home is consistent with the individual’s care needs. The amount of the 
deduction is the total of the individual’s housing cost, including taxes and 
homeowners insurance, plus the limited standard utility allowance for the SNAP 
program. 
OAR 461-155-0660 allows for a temporary accommodation allowance in some 
limited circumstances if the Medicaid applicant has temporarily entered a 
qualifying long-term care situation, cannot afford to keep his or her residence 
without the additional allowance, will be able to return to the residence within six 
months of moving into the qualifying long-term care situation (this must be 
confirmed in writing by a medical professional), and the residence will 
accommodate the care needs of the Medicaid applicant. After six months the 
Medicaid applicant may request an extension so long as the above criteria 
continue to be met. 

C. Reallocation of Income to Avoid Spousal Impoverishment 
1. Although the community spouse has no income cap, do not disregard his/her 

income in your planning. It is possible to re-allocate a portion of the Medicaid 
applicant’s monthly income to the community spouse in order to prevent spousal 
impoverishment. This can be done with or without an Income Cap Trust. 

2. The Minimum Monthly Maintenance Needs Allowance (MMMNA) currently set 
for the community spouse is $2,177.50 per month. This amount can be increased 
to $3,259.50 per month without court order if the community spouse has high 
“shelter costs.” The amount may be increased even higher with court order if 
necessary. 

II. Analyzing Resources. 
In order to determine whether a Medicaid applicant satisfies the resource criteria to qualify for 
assistance, careful evaluation of the applicant’s resources is required. The first step is to 
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determine which of the financial group’s1 resources are considered “available.” The second step 
is to distinguish which of the available resources are specifically excluded under the Medicaid 
rules, and which are countable. 
A. Available vs. Not available. A resource is generally considered available if the Medicaid 

applicant (and/or the applicant’s spouse, if married) owns an interest in the resource. 
However, there are some exceptions set forth in OAR 461-140-0020(2). Specifically, a 
resource is not considered available if: 
1. The applicant has a legal interest in the resource, but does not have possession of 

the resource and is unable to gain possession of it. OAR 461-140-0020(2)(a). 
2. The applicant jointly owns the resource with one or more joint-owners not in the 

financial group who are unwilling to sell their interest and the applicant’s interest 
is not reasonably saleable. OAR 461-140-0020(2)(b). 

3. The applicant verifiably lacks the competence to gain access to or use the 
resource and has no legal representative available to act on the applicant’s behalf. 
OAR 461- 140-0020(2)(c). 

4. The applicant is a victim of domestic violence and attempting to use the resource 
would subject the applicant to risk of domestic violence or the applicant is using 
the resource to avoid the abusive situation. OAR 461-140-0020(2)(d). 

5. Except as provided in OAR 461-145-0540, the resource is included in an 
irrevocable or restricted trust and cannot be used to meet the basic monthly needs 
of the applicant or the applicant’s spouse. OAR 461-140-0020(2)(e). 

6. There is a legal bar to the sale of the resource. OAR 461-140-0020(2)(f). 
If the resource does not fall under one of the above exceptions, it will generally be 
considered available. The next step is to determine which of the applicant’s available 
resources are countable, and which are excluded. 
Jointly owned resources. Jointly-owned resources are assumed to be available to the 
Medicaid applicant only to the extent they own the resource. OAR 461-140-0020(1)(b). 

B. Excluded Resources. Excluded resources, which are set forth in chapter 461, division 
145 of the Oregon Administrative Rules, will not be counted for purposes of determining 
a client’s eligibility and benefits level as long as the resource is used in a manner 
consistent with the rule providing the exclusion. The following is a non-exhaustive list of 
some commonly encountered resources along with descriptions of the circumstances 
under which they might be excluded. 
1. Home. The home owned by the applicant and/or the applicant’s spouse may be 

excluded if certain conditions are satisfied. 
Applicant’s spouse or child resides in the home. A home is an excluded resource 
if the applicant’s spouse or the applicant’s biological or adoptive child (who is 

                                                       
1 The “financial group” consists of all the people in the “filing group.” The “filing group” consists of the people 
whose resources are considered in the eligibility determination process. See OAR 461-110-0530 and OAR 461-110- 
0410. 
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under the age of 21 or, if over the age of 21, who meets the Social Security 
Administration criteria for blindness or disability) occupies the home (no matter 
the equity value). OAR 461-145- 0220(2)(B)(i)-(ii). 
Applicant resides in the home alone. If the applicant resides in the home alone 
(with no spouse or child), the home may be excluded as a resource as long as the 
applicant’s equity value in the home is under $603,000. OAR 461-145-
0220(2)(a)(B)(iii)(I). (Note that, even if the equity value in the home is more than 
$603,000, OAR 461-145-0220(2)(B)(iv) states that the home will be excluded as 
a resource if the applicant is unable legally to convert the equity value in the 
home to cash.) 
Temporary Absence. Under OAR 461-145-0220(3)(c), the value of the home is 
excluded if the Medicaid applicant is absent to receive care in a medical 
institution if one of the following is true: 
i. The applicant has provided evidence that he or she will return to the home. 

The evidence must reflect the subjective intent of the applicant, regardless 
of the applicant’s medical condition. A written statement from a 
competent individual is sufficient to prove intent. OAR 461-145-
0220(3)(c)(A). 

ii. The home remains occupied by the applicant’s spouse, child, or a relative 
dependent on the applicant for support. The child must be less than 21 
years of age or, if over 21, must meet the Social Security Administration 
criteria for blindness or disability. OAR 461-145-0220(3)(c)(B). 

Unoccupied home. If the equity value is under $603,000, and neither the 
applicant, the applicant’s spouse, nor the applicant’s child is residing in the home, 
the property will be excluded if the financial group is making a good-faith effort 
to sell the property at a reasonable price. OAR 461-145-0420(3)(d). 
Proceeds from the sale of a home. The proceeds from the sale of the home of the 
financial group are excluded for three months if the financial group intends to use 
the proceeds to buy another home. OAR 461-145-0460(3)(d)(A). 

2. Car. The value of one vehicle selected by the financial group is excluded if it is 
used for transportation of the applicant or a member of the applicant’s household. 
OAR 461- 145-0360(4)(a). The equity value of any other vehicles owned by the 
financial group is counted as a resource. There is no limit on the value of the car 
that the applicant can exclude, and, if the applicant has more than one car, the 
applicant can exclude the value of the most expensive car. 

3. Personal belongings. Personal belongings are excluded resources. OAR 461-145- 
0390. Personal belongings are “items needed for maintenance and occupancy of 
the home and personal items found in or near the home that are used on a regular 
basis, are ordinarily worn or carried by the individual, or otherwise have an 
intimate relation to the individual.” There is no limit on the value of the personal 
belongings that can be excluded. 
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4. Burial Arrangements. 
Irrevocable burial plan. The amount in an irrevocable burial trust or any other 
irrevocable arrangement to cover burial costs is excluded, regardless of the value. 
OAR 461-145-0040(2)(c). Note that, if the applicant has a preexisting burial plan 
that is revocable, he or she may elect to make the plan irrevocable at any time 
during the Medicaid application process in order to exclude the value of the plan 
from resource consideration. 
Burial fund. If the applicant does not already have a burial plan and does not wish 
to establish one, he or she may instead set aside up for $1,500 in a burial fund. 
The applicant may also set aside up to $1,500 in a burial fund for his or her 
spouse. Each burial fund must be in a separate account in order to be excluded 
from resource consideration. The funds set aside for burial will be counted as a 
resource if commingled with assets unrelated to a burial. OAR 461-145-0040(3). 
There is no Medicaid penalty or overpayment in the event that the applicant later 
uses the money in an excluded burial fund for something other than burial costs. 
OAR 461-145-0040(4). 
NB: The amount allowed for a burial fund is reduced by the face value of life 
insurance policies owned by the applicant that have already been excluded from 
resources (see Life Insurance Policies, below), and by the amount in an 
irrevocable burial trust or any other irrevocable arrangement designated to cover 
burial costs, including the face value of burial insurance considered to be an 
irrevocable arrangement. OAR 461-145-0040(3)(D)(ii). 

5. Burial space and merchandise. The equity value of a burial space and 
merchandise is excluded as a resource if owned by the applicant and designated 
for the applicant, the applicant’s spouse, minor and adult children, siblings, 
parents, and the spouse of any of these individuals. OAR 461-145-0050. A “burial 
space” may refer to a conventional gravesite, crypt, mausoleum, urn, niche, burial 
vault, and other repository that is traditionally used for the remains of a deceased 
individual. A burial space also includes headstones and the opening and closing of 
the gravesite, and the reasonable and necessary improvements or additions to such 
space. Burial merchandise includes, but is not limited to, urns, caskets, liners, 
headstones, markers, plaques and foundations. Note that, if a burial space and 
merchandise serves the same purpose, only one item per individual is excluded. 

6. Life insurance policies. 
Term Insurance. All term insurance that has no cash surrender value is excluded. 
OAR 461-145-0320(5)(a). 
Whole Life Insurance. The cash surrender value of life insurance policies owned 
by the financial group is excluded if the total face value of all policies for the 
insured individual is less than or equal to $1,500. If the total face value of all 
policies for the insured individual is more than $1,500, the entire cash surrender 
value is counted as a resource to the owner of the policy. OAR 461-145-
0320(5)(c)(B). 
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7. Pensions and retirement plans.  
Pensions and Retirement Plans that only allow for periodic payments. The equity 
value of a pension or retirement plan is excluded as a resource if the individual is 
eligible for monthly periodic payments under the terms of the plan and has 
applied for those payments. When an individual is permitted to choose or change 
a payment option, the individual must select the option that: 
i. Provides payments commencing on the earliest possible date; and 
ii. Completes payments within the actuarial life expectancy of the individual 

(per the Periodic Life Table of the Office of the Chief Actuary of the 
Social Security Administration). OAR 461-145-0380(4)(a)(A). 

The equity value of all other pension and retirement plans that allow an individual 
to withdraw funds, minus any penalty for withdrawal, is counted as a resource. 
OAR 461- 145-0380(4)(a)(B). 
Annuities Purchased with Funds from a Retirement Plan. The equity value of an 
annuity purchased with funds from certain retirement plans (described in OAR 
461-145- 0380(1)(e)) is excluded if it meets the payout requirements of OAR 461-
145-0022(10)(c). See OAR 461-145-0380(4)(b). The requirements of OAR 461-
145-0022 are discussed in more detail in Part 2, section I.D., below. 

8. Annuities. The equity value of an irrevocable annuity issued by a business that is 
licensed and approved to issue commercial annuities by the state in which the 
annuity is purchased is excluded as a resource under OAR 461-145-0022(7) as 
long as the annuity is actuarially sound and it meets the following criteria: 
i. The applicant is living in a nonstandard living arrangement (i.e., an 

institutional or care facility setting), and the applicant or the applicant’s 
spouse purchased the annuity between January 1, 2006 and June 30, 2006; 
or 

ii. The applicant is living in a standard living arrangement (i.e., not an 
institutional or care facility setting) and the applicant or the applicant’s 
spouse purchased the annuity on or after January 1, 2006; 

AND the annuity meets the following requirements: 
iii. If an unmarried applicant is the annuitant, the annuity must specify that 

upon the death of the client, the first remainder beneficiary is either of the 
following: 
a. The Department, for all funds remaining in the annuity up to the 

amount of medical benefits provided on behalf of the applicant; or 
b. The child of the applicant (as long as the child is either under the 

age of 21 or any age and meets the Social Security Administration 
criteria for blindness or disability) if the Department is the next 
remainder beneficiary (after this child), up to the amount of 
medical benefits provided on behalf of the applicant, in the event 
that the child does not survive the applicant. 
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iv. If a spouse of the applicant is the annuitant, the annuity must specify that, 
upon the death of the spouse of the applicant, the first remainder 
beneficiaries are either of the following: 
a. The applicant, in the event that the applicant survives the spouse; 

and the Department, in the event that the applicant does not survive 
the spouse, for all funds remaining in the annuity up to the amount 
of medical benefits provided on behalf of the applicant; or 

b. A child of the applicant’s spouse (as long as the child is either 
under the age of 21 or any age and meets the Social Security 
Administration criteria for blindness or disability); and the 
applicant in the event that this child does not survive the spouse. 

An annuity may also be excluded under OAR 461-145-0022(6) if the applicant is 
living in a standard living arrangement and the applicant or the applicant’s spouse 
purchased the annuity prior to January 1, 2006 from a business that is licensed 
and approved to issue commercial annuities by the state in which the annuity is 
purchased and the annuity makes regular payments for a lifetime or specified 
number of years. 
(The Department has a flow chart titled “Treatment of Annuities for OSIPM” in 
its worker guide that illustrates under what circumstances annuities are excluded, 
and under what circumstances they are counted as resources. The flowchart is 
accessible here: 
http://www.dhs.state.or.us/spd/tools/additional/workergd/ann_flowchart.pdf.) 

9. Real property other than the home. The equity value of real property other than 
the home of the financial group is excluded if the financial group is making a 
good-faith effort to sell the real property at a reasonable price. The equity value is 
excluded for nine months unless the failure to sell is for reasons beyond the 
reasonable control of the financial group. OAR 461-145-0420(3)(d)(B). 

10. Income. Income is not considered a resource in the calendar month of receipt. 
C. Countable Resources. An available resource that is not excluded is countable and its 

value is used to determine whether the applicant qualifies for assistance. The applicable 
resource limit for an applicant depends on whether the applicant is married or unmarried. 
An unmarried applicant is subject to a resource limit of $2,000. OAR 461-160-
0015(3)(a). See Part 2, Section I., below for information about the resource limits 
applicable to a married applicant. 

III. Non-Financial Eligibility Requirements 
Beyond the financial eligibility requirements for Medicaid (Income and Resources) the Medicaid 
applicant must also meet certain non-financial eligibility requirements. These are generally 
medical in nature, and are often referred to as the applicant’s disability. 
A. Disability Assessment. Following the application, the Department of Human Services 

(DHS) will perform an eligibility assessment. For this assessment DHS will assign a 
caseworker to evaluate the physical and mental needs of the Medicaid applicant. This 
assessment is sometimes referred to as the CAPS assessment (Client Assessment & 
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Planning System). This assessment is used to determine whether or not the Medicaid 
applicant is capable of handling any or all of his or her Activities of Daily Living 
(ADLs). 
1. Activities of Daily Living (ADL’s). There are several different ADLs assessed 

by DHS when determining Medicaid eligibility. OAR 411-015-0006(1). DHS’s 
definition of each activity can be found at the corresponding Oregon 
Administrative Rule. 
Within each category the Medicaid applicant will be rated as needing either 
“Assist,” or “Full Assist.” Within the Mobility category the ratings are expanded 
to include either “Minimal Assist,” “Substantial Assist,” or “Full Assist.” 
(a) Eating – OAR 411- 015- 0006(5) 
(b) Dressing/Grooming – OAR 411-015-0006(4) 
(c) Bathing/Personal Hygiene – OAR 411-015-0006(2) 
(d) Mobility (Ambulation & Transfer) – OAR 411-015-0006(7) 
(e) Elimination – OAR 411-015-0006(6) 
(f) Cognition/Behavior – OAR 411-015-0006(3) 
It is important to remember that the assessment of the ADLs only evaluates the 
Medicaid applicant’s abilities and performance during the 30 days preceding the 
date of the assessment and how the Medicaid applicant is expected to perform for 
the 30 days following the date of the assessment. OAR 411-015-0006(1)(b). 
When assessing the Medicaid applicant’s cognition the caseworker should 
consider, in addition to the 30 days preceding and succeeding the assessment date, 
how the Medicaid applicant has functioned without the assistance of another 
person. OAR 411-015-0006(3)(a). 
It is also important to note that the assessment is based on the individual’s actual 
or predicted need for assistance, rather than possible or preventive needs. OAR 
411-015-0006(2)(a). 

ADL Assist Full Assist 
Mobility - 
Ambulation 

Minimal – Even with assistive 
devices, the individual 
requires hands-on assistance 
from another person to 
ambulate outside the home or 
care setting at least once each 
week, totaling four days per 
month. The individual 
requires hands-on assistance 
from another person to 
ambulate inside their home or 
care setting less than one day 
each week. 

Even with assistive devices, 
the individual requires hands-
on assistance from another 
person to ambulate every time 
the activity is attempted. 
Individuals who are confined 
to bed are a full assist in 
ambulation. 
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ADL Assist Full Assist 
Substantial -- Even with 
assistive devices the 
individual requires hands-on 
assistance from another 
person to ambulate inside 
their home or care setting at 
least one day each week 
totaling four days per month. 

Mobility - 
Transfers 

Even with assistive devices, 
the individual requires hands-
on assistance with a task of 
transferring inside the home 
or care setting at least one day 
each week totaling at least 
four days per month. 

The individual requires 
hands-on assistance from 
another person every time the 
activity is attempted, even 
with assistive devices. 

Eating When eating, the individual 
requires another person to be 
within sight and immediately 
available to actively provide 
hands-on assistance with 
feeding, special utensils, or 
immediate hands-on 
assistance to address choking, 
or cueing during the act of 
eating at least one time each 
week totaling four days per 
month during the assessment 
timeframe. 

When eating, the individual 
always requires one-on-one 
assistance through all tasks of 
the activity for direct feeding, 
constant cueing to prevent 
choking or aspiration every 
time the activity is attempted. 

Elimination – 
Bladder & 
Bowel 

Even with assistive devices, 
the individual requires hands-
on assistance with a task of 
bladder at least one day each 
week totaling four days per 
month during the assessment 
timeframe. 

The individual requires 
hands-on assistance of 
another person to complete all 
tasks of bladder and bowel 
care every time the task is 
attempted even with assistive 
devices. 

Elimination - 
Toileting 

Even with assistive devices, 
the individual requires hands-
on assistance from another 
person with a task of toileting 
or cueing to prevent 
incontinence at least one day 
each week totaling four days 
per month during the 
assessment timeframe. 

The individual is unable to 
accomplish all tasks of 
toileting without the 
assistance of another person. 
This means the individual 
needs assistance of another 
person through all tasks of the 
activity, every time the 
activity is attempted. 
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ADL Assist Full Assist 
Bathing Even with assistive devices, 

the individual requires 
assistance of another person 
for a task of bathing at least 
one day each week totaling 
four days per month. This 
means hands-on assistance, 
cueing, or stand-by presence 
during the activity. 

Even with assistive devices, 
the individual is unable to 
accomplish any task of 
bathing without the assistance 
of another person. This means 
the individual needs hands-on 
assistance of another person 
through all tasks of the 
activity, every time the 
activity is attempted. 

Personal 
Hygiene 

Even with assistive devices, 
the individual requires 
assistance of another person 
for a task of personal hygiene 
at least one day each week 
totaling four days per month. 
This means hands-on 
assistance, cueing, or stand-by 
presence during the activity. 

Even with assistive devices, 
the individual is unable to 
complete at least two personal 
hygiene tasks without the 
assistance of another person. 
This means the individual 
needs hands-on assistance of 
another person through all 
tasks, every time the activity 
is attempted. 

Dressing Even with assistive devices, 
the individual is unable to 
accomplish some tasks of 
dressing without the 
assistance of another person 
at least one time each week 
totaling four days per month. 
This means hands-on 
assistance, cueing, or stand-by 
presence during the activity. 

Even with assistive devices, 
the individual is unable to 
accomplish any tasks of 
dressing without the 
assistance of another person. 
This means the individual 
needs hands-on assistance 
through all tasks of the 
activity, every time the 
activity is attempted. 

Grooming Even with assistive devices, 
the individual is unable to 
accomplish tasks of 
grooming, without the 
assistance of another person 
at least one time each week 
totaling four days per month. 
This means hands-on 
assistance, cueing, or stand-by 
presence during the activity. 

Even with assistive devices, 
the individual is unable to 
perform any tasks of 
grooming without the 
assistance of another person. 
This means the individual 
needs hands-on assistance of 
another person through all 
tasks of the activity, every 
time the activity is attempted. 

 
2. Service Priority Levels. The ability (or inability) of the Medicaid applicant to 

handle their respective ADLs is computed as part of the CAPS assessment 
resulting in a score assigned to the applicant. This score is called the Medicaid 
applicant’s Service Priority Level. These scores range from 1-18 (1 being the 
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most disabled, and 18 being the most independent). A Medicaid applicant must 
score between 1 and 13 in order to be eligible for Medicaid benefits to assist with 
paying for long-term care. 
The following are the current service priority levels and their respective scores. 
Note that only levels (1) through (13) are eligible for long-term care services. 
OAR 411-015- 0015(1)(a). 

1 Requires Full Assistance in Mobility, Eating, Elimination, and Cognition 
2 Requires Full Assistance in Mobility, Eating, and Cognition 
3 Requires Full Assistance in Mobility, or Cognition, or Eating 
4 Requires Full Assistance in Elimination 
6 Requires Substantial Assistance with Mobility and Assistance with Eating 
7 Requires Substantial Assistance with Mobility and Assistance with 

Elimination 
8 Requires Minimal Assistance with Mobility and Assistance with Eating 

and Elimination 
9 Requires Assistance with Eating and Elimination 
10 Requires Substantial Assistance with Mobility 
11 Requires Minimal Assistance with Mobility and Assistance with 

Elimination 
12 Requires Minimal Assistance with Mobility and Assistance with Eating 
13 Requires Assistance with Elimination 
14 Requires Assistance with Eating 
15 Requires Minimal Assistance with Mobility 
16 Requires Full Assistance in Bathing or Dressing 
17 Requires Assistance in Bathing or Dressing 
18 Independent in the above levels but requires structured living for 

supervision for complex medical problems or a complex medication 
regimen 

 
It is common for a Medicaid applicant to misinterpret or under-report their need 
for assistance. This is usually because of pride, confusion, mental incapacity, etc. 
On occasion coaching and guidance from the attorney can be very helpful. It is 
also advisable to have a friend, family member, and/or caregiver present at the 
assessment, in order to ensure that the information reported to the Medicaid 
caseworker is accurate. A very small reporting error can be the difference 
between full benefits and no benefits awarded. 
DHS will re-evaluate the Medicaid recipient’s medical need on an annual basis. If 
a Medicaid recipient is denied as a result of one of these annual reviews, they 
should request a copy of the new CAPS assessment report to determine whether 
or not to appeal the decision. If the recipient decides to appeal, they have 10 days 
from the date of the Medicaid denial to request what’s called “Aid Paid Pending.” 
This provides a continuation of benefits while the appeal proceeds. If the recipient 
wins the appeal, they can continue to receive uninterrupted benefits. If, however, 
the recipient loses the appeal, they will be required to repay all of the benefits that 
were paid to or for the recipient’s benefit during the appeal process. 
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SAMPLE 

Irrevocable Living Trust Agreement, dated 
___________________ 

Trustee, Trustee 

For the Benefit of 

Grantor, Beneficiary 

Tax Identification Number of Trust: SSN 
(Grantor Trust) 

Prepared by 
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SAMPLE 
Irrevocable Living Trust Agreement 

dated ____________ 
effective ____________ 

RECITALS 
 GRANTOR, by and through ***Gender of Client*** attorney-in-fact, POA, establishes a 
trust which is effective , for the benefit of GRANTOR, the lifetime Beneficiary 
(“Beneficiary”). The initial trustee is TRUSTEE. 

ARTICLE 1 
Name of the Trust 

 This irrevocable trust shall be known as SAMPLE. 
ARTICLE 2 

Purpose of the Trust 
 The purpose of this Trust is to provide for the administration and disposition of the trust 
estate during and after the lifetime of the Beneficiary, in accordance with the terms and 
conditions of the Trust. This Trust is created pursuant to Section 1917 (d)(4)(B) of the Social 
Security Act [42 USC 1396]. This trust document is created in order to enable the Beneficiary to 
qualify for Medicaid, any provisions of this trust which are deemed to be inconsistent or contrary 
to the intent of the above-referenced federal law shall be deemed to be void and of no further 
force or effect. All interpretations and actions taken by the Trustee pursuant to this trust shall be 
done for and with the purpose of creating, establishing and maintaining the Beneficiary’s 
eligibility for eligibility for Medicaid benefits. 

ARTICLE 3 
Trust Funding 
Initial Funding 

 Section 3.1 Grantor will cause to be transferred to trustee the monthly income of 
GRANTOR beginning in the month of __________. Grantor intends that the income described in 
Schedule “A”, together with all accretions and additions thereto shall be used, handled and 
disposed of by the Trustee and by any successor or substitute Trustee or Trustee as described in 
this instrument. 

No Other Assets In Trust 
 Section 3.2 No property other than the Beneficiary’s unearned income shall be placed 
in this trust. The Trustee shall place no other money in the trust bank account. 

ARTICLE 4 
Distribution During Beneficiary’s Life 

 Section 4.1 During the lifetime of the Beneficiary, the Trustee shall use the 
Beneficiary’s income placed in the trust to pay: 

a. Personal Needs Allowance. The Beneficiary’s personal needs allowance or 
applicable OSIP standard; 
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b. Administrative Costs. Reasonable administrative costs associated with 
maintenance of this trust of up to $50 per month to cover trustee fees, bank service 
charges, copy charges, postage, accounting and tax preparation fees, income taxes 
attributable to trust income, and guardianship or conservatorship fees and costs. 
c. Spouse, Family. Monthly maintenance needs allowance for spouse and family. 
d. Health Insurance Premium. The Beneficiary’s health insurance premiums. 
e. Other Reserves. Other incurred medical care costs that are not reimbursed by a 
third party. Contributions to reserves limited to child support, alimony, and income taxes. 
Contributions to reserves for the purchase of an irrevocable burial with a maximum value 
of $5,000. Contributions to reserves for a home maintenance allowance may be made on 
a monthly basis if the client meets the criteria of OAR 461-155-0660 or OAR 461-160-
0630. 
f. Patient Liability. Patient liability not to exceed the cost of waivered services or 
nursing home care. 
g. Excess. The excess may be distributed to or on behalf of the Beneficiary to the 
extent allowed under the Oregon Administrative Rules governing Medicaid assistance. 
Excess income may be distributed to the state to repay it for any Medicaid assistance that 
it provided to Beneficiary, even if recovery for the past assistance is not required by 
federal or state law. 

Distribution Plan 
 Section 4.2 The distribution plan of the Trustee is as set forth in Schedule B attached 
hereto and made a part hereof. 

Anticipated Distribution Plan Change 
 The cost of care will vary with changes in the Beneficiary’s income, the income cap 
amount, the community spouse income allowance, etc. 
 The representative of the state Medicaid program may from time to time notify the 
Trustee of changes in the rules (i.e., income cap changes, MMMNA changes) that affect the 
contribution to the cost of care. If the Trustee determines that a change in the distribution plan is 
warranted, the Trustee shall notify the Medicaid worker assigned to the Beneficiary’s case. 

ARTICLE 5 
Distribution at Termination 

Remainder Beneficiaries Named 
 Section 5.1 This trust shall cease and terminate when the Beneficiary dies, or earlier if 
the Trustee determines that the existence of the Trust is no longer necessary to establish or 
maintain Medicaid eligibility for the Beneficiary. Upon the termination of this trust, the 
remaining trust property shall be distributed as follows: 
 First, to any State that may have provided Beneficiary with medical assistance up to an 
amount equal to the total medical assistance paid on behalf of the Beneficiary by the state plan 
for Medicaid assistance or other approved waivered programs; this provision is intended to meet 
the requirements of 42 USC 1396p as amended by OBRA ‘93; and 
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 Second, any remainder after the state’s claim has been paid shall pass outside of probate 
to those residuary beneficiaries named in the Beneficiary’s will or trust, however, if the 
Beneficiary leaves no will or trust, then the remainder shall be distributed outside of probate to 
those heirs as determined by the Oregon law of intestate succession. 

Winding Up Affairs of Trust 
 Section 5.2 When this trust terminates, the Trustee shall wind up the affairs of the trust 
before distribution, pay for all administrative costs and for preparation of the final tax return. the 
Trustee shall have the sole discretion to claim any tax deductions useful to reduce the tax paid by 
the living trust. After winding up the trust, the Trustee shall distribute the remainder, if any, as 
provided above. 

ARTICLE 6 
Authority to Initiate Proceedings for Eligibility 

 The Trustee has full and complete discretion to initiate action to render the Beneficiary 
eligible for any such program or public benefit, and has full and complete discretion to initiate 
either administrative or judicial proceedings, or both, for the purpose of determining eligibility. 
All costs relating thereto, including reasonable attorney fees, shall be charged to the trust. The 
Trustee is directed to defend, at the expense of the trust, all contest or attacks of any nature 
against the trust. 

ARTICLE 7 
Tax Nature of the Trust 

 It is the intent of the parties hereto that this Income Cap Trust be construed as a “grantor 
trust” under Internal Revenue Code Section 677(a). All income received, distributed, held, or 
accumulated by this trust shall be taxable to the Grantor. The Trustee may distribute directly to 
the taxing authority such amounts of income or principal of the trust as is necessary to satisfy the 
Beneficiary’s tax obligations. 

ARTICLE 8 
Authority of Trustee 

 The Trustee’s discretion in choosing disbursements and establishing reserves is final as to 
all interested parties. The Trustee’s sole and independent judgment, rather than any other 
person’s determination, is intended to be final. 

ARTICLE 9 
Spendthrift/Nonassignment 

 No interest in the principal or income of this trust shall be anticipated, assigned or 
encumbered, or be subject to any creditor’s claim or to legal process prior to its actual receipt by 
Beneficiary. No Beneficiary shall have the power to sell, assign, transfer, encumber, or in any 
other manner anticipate or dispose of his interest in the trust or the income produced thereby, 
prior to its actual distribution by the Trustee for the benefit of the Beneficiary in the manner 
authorized by this agreement. No Beneficiary shall have any assignable interest in any trust 
created under this agreement or in the income therefrom. Neither the principal nor the income 
shall be liable for any debts of the Beneficiary. The limitations herein shall not restrict the 
exercise of any power of appointment or disclaimer. 
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ARTICLE 10 
Irrevocable Nature of Trust 

 Grantor retains no right to modify, change, alter or revoke this trust, as it is intended to be 
an irrevocable trust. The Beneficiary has no power to modify, change, alter or revoke the trust. 

ARTICLE 11 
Governing Law 

 The validity and construction of this agreement shall be determined under Oregon law in 
effect on the date this agreement is signed. 

ARTICLE 12 
Powers of Trustee 

 Section 12.1 The Trustee shall have all powers granted by Oregon law as now existing 
or later amended, except to the extent limited by the other provisions by this trust. In addition, 
the Trustee shall have the power: 

Manage Assets 
 Section 12.2 To manage and distribute assets. 

Retain Assets 
 Section 12.3 To retain assets. 

Manner of making Distribution 
 Section 12.4 To make any distribution on behalf of the Beneficiary directly to the 
person or organization. 

Principal and Income 
 Section 12.5 The Trustee may allocate items of income or expenditure to either income 
or principal and create reserves out of income all as provided by law and to the extent not so 
provided to allocate to income or principal or create reserves on a reasonable basis and the 
fiduciary’s decision made in good faith with respect thereto shall be binding and conclusive upon 
all persons. 

Undistributed Income 
 Section 12.6 Income accrued or undistributed at the termination of a Beneficiary’s 
interest in a trust shall be added to and become part of the principal of that trust, and the rights of 
the Beneficiary to that income shall terminate. 

Employment of Agents 
 Section 12.7 The Trustee may engage persons, including attorneys, auditors, investment 
advisors, or agents to advise or assist the fiduciary at the cost of the trust estate. 

Do Other Acts 
 Section 12.8 Except as otherwise provided in this instrument, to do all acts that might 
legally be done by an individual in absolute ownership and control of property and which in the 
Trustee’s judgment are necessary or desirable for the proper and advantageous management of 
the trust estate. 
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Trustee Liability 
Use of Funds to Research Programs 

 Section 12.9 It is recognized that the Trustee is not licensed nor skilled in the field of 
Social Services. The Trustee may seek the counsel and assistance of the Beneficiary’s guardian 
or conservator, if any, and any State and local agencies that have been established to assist the 
handicapped or disabled in similar circumstances. The Trustee may use these resources to aid the 
Beneficiary, or the Beneficiary’s guardian or conservator, as appropriate, in identifying programs 
which may be of social, financial, and/or developmental assistance to the Beneficiary. However, 
the trustee shall not in any event be liable to Beneficiary, the remainder shall not in any event be 
liable to Beneficiary, the remainder beneficiaries of the trust, or any other party for his acts as 
Trustee hereunder so long as the Trustee acts reasonably and in good faith. For example, the 
Trustee, the Beneficiary, and the Beneficiary’s guardian or conservator, if any, shall not be liable 
for the failure to identify each program or resource that might be available to the Beneficiary 
because of disabilities. 

Power to Amend 
 Section 12.10 The Trustee may amend the trust to conform with later changes in federal 
or state law, to better effect the purposes of the trust. 

ARTICLE 13 
Trust Administration and Courts 

 This trust shall be administered according to its terms expeditiously and without order, 
approval or other action by any court. However, the Trustee or any interested person may 
petition the court as allowed in this trust agreement, or by Oregon law. A court, however, shall 
have the continuing jurisdiction to modify any provision of this trust to the extent necessary to 
maintain the eligibility of the Beneficiary for medical assistance or other public benefits under 
applicable law. 

ARTICLE 14 
Trustee Succession and General Administrative Provisions 

Resignation of Trustee 
 Section 14.1 The Trustee may resign the trusteeship at any time. Any resignation shall 
be in writing, and shall become effective upon the earlier of a successor trustee accepting the 
office and responsibilities of trustee in writing, or thirty (30) days from the date of mailing of the 
written notice of resignation of trustee to the Beneficiary, the next successor trustee, and the first 
remainder Beneficiary named in this agreement. Notice shall be mailed to the most current 
addresses then known to the trustee. At this time, the addresses are: 
 Name and Address:    Reason Why Entitled to Notice: 
 GRANTOR     Beneficiary 
 State of Oregon    First Remainder Beneficiary 
 Estate Administration Unit 
 Department of Human Services 
 P.O. Box 14021 
 Salem, OR 97309-5024 
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 SUCCTRUSTEE    Successor Trustee 
Designation of Successor Trustee 

 Section 14.2 The successor Trustee shall be SUCCTRUSTEE. Any named Trustee may 
nominate and appoint additional successor trustees to serve if the persons initially nominated as 
successors are unavailable or unwilling to serve. 

No Trustee 
 Section 14.3 If the trust at any time has no Trustee, and no successor has been 
nominated as described above, then a Court having jurisdiction may appoint, after notice to the 
Beneficiary and an opportunity to be heard, a successor Trustee at the request of any person 
interested in the trust, including the trust Beneficiary. 

Transfer to Successor Trustee 
 Section 14.4 Every successor Trustee shall have all the rights, title, powers, privileges 
and duties conferred on or imposed upon the original Trustee, without any conveyance or 
transfer. All right title and interest to the trust property shall immediately vest in the successor 
Trustee, upon the successor Trustee executing a document accepting the office. The prior Trustee 
shall, without warranty, transfer the existing trust property to the possession and control of the 
successor Trustee. The successor Trustee shall not have any duty to examine the records or 
actions of any former Trustee, and shall not be liable for the consequences of any act or failure to 
act of any former Trustee. 

Removal of Trustee 
 Section 14.5 Any interested person herein may petition any Oregon Circuit Court for 
removal of any Trustee. While any interested person may petition for removal of any trustee, the 
decision on whether to remove any Trustee shall be in the exclusive discretion and control of an 
Oregon Circuit Court. 

Replacement of Trustee 
 Section 14.6 Any Trustee may be replaced by a successor Trustee, upon the death, 
resignation, removal or incapacity of the prior Trustee. Also, should no successor Trustee have 
been nominated, any Oregon Circuit Court shall have the power to fill any vacancy in the 
trusteeship resulting from the death, resignation, removal or incapacity of a Trustee. 

Trustee’s Reporting Responsibility 
 Section 14.7 The Trustee shall report, at least every twelve months, to the Beneficiary 
and his legal representative, if any, and also to the next successor Trustee’s report shall advise of 
any change if the Beneficiary’s eligibility for public benefit programs and shall list all of the 
receipts, disbursements, and distributions occurring during the reporting period, along with a 
complete list of the assets held by the trust. The account shall be deemed to have been delivered 
when it has been placed in the United States Mail addressed to that person at the person’s last 
known address. A copy of the most recent bank account statement and a copy of the most 
recently filed trust tax return shall be attached to the accounting. 
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Availability of Records 
 Section 14.8 The records of the Trustee, along with all trust documentation, shall be 
available and open at all reasonable times for the inspection by the trust Beneficiary, and/or his 
legal representative, and by trust remaindermen, during regular business hours upon five 
calendar days notice to the Trustee. 

Trustee Compensation 
 Section 14.9 The Trustee may receive reasonable compensation and reimbursement for 
expenses such as travel costs (if automobile, then-current IRS mileage expense allowance), 
postage, copy and fax charges, and long distance telephone charges required to administer the 
trust estate. 

Trustee Indemnification 
 Section 14.10 Trustee is entitled to be indemnified, to his or her reasonable satisfaction, 
against liabilities lawfully incurred in the administration of this trust, at the cost of the trust. 

Bond 
 Section 14.11 No bond shall be required of any Trustee. 
 DATED _________, 2021. 

       ____________________________________ 
       GRANTOR, Grantor 

       ____________________________________ 
       TRUSTEE, Trustee 

STATE OF OREGON  ) 
     ) ss. 
COUNTY OF CLACKAMAS ) 
 POA, attorney-in-fact for GRANTOR, Grantor, acknowledged this instrument to be his 
voluntary act and deed on __________, 2021. 

       ____________________________________ 
       Notary Public 

STATE OF OREGON  ) 
     ) ss. 
COUNTY OF CLACKAMAS ) 
 TRUSTEE, Trustee, acknowledged this instrument to be ***Trustee Gender*** 
voluntary act and deed on __________, 2021. 

       ____________________________________ 
       Notary Public 
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ACCEPTANCE OF OFFICE BY TRUSTEE 
 TRUSTEE, the named Trustee in this instrument, accepts the office and responsibilities 
of Trustee. 
 DATED on _________, 2021. 
       ____________________________________ 
       TRUSTEE, Trustee 

STATE OF OREGON  ) 
     ) ss. 
COUNTY OF CLACKAMAS ) 
 TRUSTEE, Trustee, acknowledged this instrument before me on __________, 2021. 

       ____________________________________ 
       Notary Public 
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SCHEDULE A 
SAMPLE 

TRUSTEE, Trustee 
Tax Identification Number: SSN 
Asset transferred to trust at time of creation: 
Account Location: __________ 
Account Number: __________ 
Sources and Amounts of GROSS Monthly Income: 
Pension through 
Civil Service Pension      $__________ 
Social Security Administration    $__________ 
National Guard Retirement     $__________ 
Total Gross Monthly Income:     $__________ 
Monthly Deposit Amount (after automatic deductions): $__________ 
These funds will be kept in a bank account opened in the name of “TRUSTEE, Trustee, or 
***Trustee Gender*** successor in trust under SAMPLE, dated ***Closing Date***” under the 
tax identification number of the trust. 

COMMITMENT TO TRANSFER 
I hereby promise to cause the income of the Beneficiary, at present $__________ from Social 
Security, Civil Service Pension, and Pension through the National Guard to be transferred to the 
Trustee of the SAMPLE. 
 DATED __________, 2021. 
       ____________________________________ 
       TRUSTEE, Trustee 
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SCHEDULE B 
SAMPLE CLIENT 
Income Cap Trust 

 The distribution plan of the Trustee, beginning with the month of October 2021, is as set 
forth here: 

October 2021 
Total Monthly Income: $2,470.24 
Deductions: 
1. Personal Needs Allowance/Maintenance Standard   $ 177.00 
2. Administrative Costs 
 Federal Taxes (if automatically withheld)    $ 0.00 
 State Taxes (if automatically withheld)    $ 0.00 
 Other Taxes (if automatically withheld)    $ 0.00 
 Trustee Fees        $ 50.00 
3. Community Spouse Monthly Maintenance    $ 0.00 
 Family Dependent Allowance     $ 0.00 
4. Health Insurance Premiums      $ 185.00 
 Medicare B Premium       $ 148.50 
5. Other Reserves       $ 0.00 
 Medical Bills, Burial Plan, Other     $ 0.00 
6. Other Incurred Medical costs (OIM)     $ 0.00 
7. Room & Board       $ 617.00 
8. Patient Liability       $ 1,292.74 
9. Total amount paid to facility each month (includes Room &  
 Board and Patient Liability)     $ 1,909.74 
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Page 1 of 8                                                           SDS 3401 (01/18) 

 
 
 

Program: 
      

Branch: 
      

Case number: 
      

Worker ID: 
      

Case name: 
      
Date assessment requested: 
      

Resource Assessment Date assessment completed: 
      

  
Name of person getting care: 
      

Date of birth: 
      

Social Security number: 
      

Spouse’s name: 
      

Date of birth: 
      

Social Security number: 
      

Home address: 
      
Type of care (nursing facility care, in-home care, adult foster care, etc.): 
      
Name and address of place of care: 
      

Date care started:                   
month day year 

Enter the date the person getting care started getting 
care in their home, in the community or in a nursing 
facility. If there was a break in care that lasted  
30 days or more, enter the date care began again 
after the break. 

 

 
1.   Complete all items below. Enter amounts owned by you, your spouse or both of you. 
 (If none, write “none.”) 
 On the date care started Now 
 Amount or 

value: 
Who does it 
belong to? 

Location and 
account number: 

Amount or 
value: 

Who does it 
belong to? 

Location and 
account number: 

Time certificate  
of deposit: $                   $                   

PI funds: $                   $                   
Money in safe 
deposit box: $                   $                   

Bonds: $                   $                   

Stocks: $                   $                   

Trust fund: $                   $                   
Money held for 
you by others: $                   $                   
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1.   Complete all items below. Enter amounts owned by you, your spouse or both of you. (Continued) 
 (If none, write “none”) 
 On the date care started Now 
 Amount or  

value: 
Who does it 
belong to? 

Location and 
account number: 

Amount or 
value: 

Who does it 
belong to? 

Location and 
account number: 

Sales contract: $                   $                   

Estate fund: $                   $                   

Annuity: $                   $                   

Cash on hand: $                   $                   

Checking account: $                   $                   

Savings account: $                   $                   

Securities: $                   $                   

Retirement fund: $                   $                   

Other:       $                   $                   
Agency use only   
#1 countable resources: $       $       

 
2.   Complete all items below. Enter amounts owned by you, your spouse or both of you. 
 (If none, write “none”). 
 On the date care started Now 
 Make, model 

and year: 
Approximate 

value: 
Amount 
owed: 

Make, model 
and year: 

Approximate 
value: 

Amount 
owed: 

Automobiles:       $       $             $       $       

Motorcycle:       $       $             $       $       

Boat:       $       $             $       $       

Business equipment:       $       $             $       $       

Camper:       $       $             $       $       

Crops:       $       $             $       $       

Farm equipment:       $       $             $       $       

Livestock:       $       $             $       $       
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2.   Complete all items below. Enter amounts owned by you, your spouse or both of you. (Continued) 
 (If none, write “none”). 
 On the date care started Now 
 Make, model 

and year: 
Approximate 

value: 
Amount 
owed: 

Make, model 
and year: 

Approximate 
value: 

Amount 
owed: 

Mining equipment:       $       $             $       $       

Motor home:       $       $             $       $       

Snowmobile:       $       $             $       $       

Timber:       $       $             $       $       

Tools of trade:       $       $             $       $       

Trailer:       $       $             $       $       

Other property:       $       $             $       $       
 Agency use only 
 #2 countable resources: $       $       

 
3. Do you or your spouse, own or are you buying: a house, mobile home, houseboat, other land or buildings? On 

the date care started?  Yes  No Now?  Yes  No 

If yes complete the following: 
On the date care started Now 

Property: Property: 

Address:       1.       
Do you or your spouse live there?   

 Yes      No 
If not, how do you use  
the property? 
(rent, lease, vacant, for sale) 

            

Type of property:             

Owner (name on title):             

Fair market value: $       $       $       $       

Amount owed: $       $       $       $       
Agency use only 
#3 countable resources: $       $       
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4. Do you or your spouse have burial or life insurance? 
 On the date care started?  Yes  No Now?  Yes  No 
If yes complete the following: On the date care started Now 
Type of insurance:             

Name of insured:             

Name of insurance company:             

Policy number:             

Face value: $       $       $       $       

Cash value: $       $       $       $       
Agency use only 
#4 countable resources: $       $       

 
5. Do you or your spouse have prepaid funeral plan? 
 On the date care started?  Yes  No Now?  Yes  No 
  
 Do you or your spouse have money left with others for funeral expenses? 
 On the date care started?  Yes  No Now?  Yes  No 
   
If yes complete the following: On the date care started Now 
Person covered:             

Who holds plan or money?             

Address of holder:             

Amount of plan or money: $       $       
Agency use only 
#5 countable resources: $       $       

 
6. Within the last 60 months, have you or your spouse sold, traded or given away any personal property (cars or 

cash) or real property (land or buildings)?  Yes  No  
 If yes, describe the situation:  
       
This form is not an application for Medicaid. You may apply for Medicaid at any time. Where would you like your copy 
of this form sent? 

Name:        Phone number:       

Mailing address:       

        
Signature of person requesting assessment  Date 

        
Signature of agency eligibility worker  Date 
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Agency calculation 
Step 1 Determine total countable resources 
Add together the countable resources from each question on this form. 
Question  
number On the date care started Now 

1. $       $       

2. $       $       

3. $       $       

4. $       $       

5. $       $       

Total: $ 
Box A 

$ 
Box B 

            
 
Step 2 Determine the community spouse’s share of resources.   
Enter one-half of total countable resources on the date care started  
(from Step 1, Box A). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $        
 
Step 3 Determine the community spouse’s resource allowance. 
Check the largest amount: 

 Spouse’s share of countable resources (from Step 2) 
(Effective January 1, 2018 limited to $123,600.) . . . . . . . . . . . . . . . . .  $       

 

 State community spouse resource allowance (Effective January 1, 2018 the 
minimum community spouse resource allowance.) . . . . . . . . . . . . . .  $ $24,720.00  

 Court ordered community spouse resource allowance. . . . . . . . . . . . . . .  $       
 

 Spouse’s resource allowance based on the amount necessary to generate 
income (the amount required to purchase a single premium immediate 
annuity: OAR 461-160-0580[2][c][D]and [2][f][D]). . . . . . . . . . . . . . . . . .   $       

 
 

 
Step 4 Determine client’s resources. 
Enter total countable resources now 

$       
 

(from Step 1, Box B) . . . . . . . . . . . . . . . . . . .. . . . . . . . . .   
Subtract spousal allowance 

$       
 

(Largest amount from Step 3.). . . . . . . . . . . . . . . . . .  . . . .  
Resources available to client. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . $        
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Step 5 Compare resources available to client to OSIP resource standard. 
Resources available to client (from Step 4). . . . . . . . . . .  $        
OSIP resource standard for one person . . . . . . . . . . . . . $ 2000.00  
 
 

Decision 
Please review the information below regarding your resource assessment. 

 Resources are less or equal to the Medicaid standard 
 Resources are over the Medicaid standard  

 

Oregon Administrative Rule - OAR 461-160-0580 
Countable resources at time of application. . . . . . . . . . . . $        
Resources allowed for applicant . . . . . . . . . . . . . . . . . . . $ 2000.00  
Resources allowed for your spouse. . . . . . . . . . . . . . . . .  $        
Amount of excess resources. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $        

You may spend some of your resources on the cost of care and reapply at a later date. As of today, if you spent the 
amount of excess resources above, your resources would meet the Medicaid limit. 
 
 To be eligible, your resources cannot exceed: $       . 
(total resources allowed for applicant and spouse above) 
If you get more resources, this calculation will change. Please contact your worker. 
The money you spend must be spent on items worth fair market value.  
Otherwise, there could be a disqualification from Medicaid. 

If you disagree with this action, you have the right to a hearing.  
Read your hearing rights below. Please call if you have a question. 
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Your Hearing Rights 
What you can do when you do not agree with this decision: 
• You have the right to challenge this decision by requesting a hearing. Hearings are held by the Office 

of Administrative Hearings, which is independent from the Department of Human Services (DHS) or 
Oregon Health Authority (OHA). 
If you want a hearing, you must request it on time. 

• You can also talk with a manager. You can call a local office phone number listed at 
http://www.oregon.gov/dhs/ localoffices/localoffices.pdf. Your deadline date to request a hearing 
(part 1 below) does not change even if you are in contact with a manager or are trying to reach one. 
If you still need further assistance, you may contact the Governor’s Advocacy Office at 1-800-442-
5238. 

Part 1 — Ask for a hearing. 
What must I do to get a hearing? For food benefits and medical eligibility, you can ask for a hearing on 
form MSC 0443, by phone, in writing, or by asking a DHS employee in person. For other benefits, you 
must fill out an Administrative Hearing Request form (MSC 0443) and return it to a DHS or OHA office. 
You can get this form at a DHS or OHA office or on the web at 
https://apps.state.or.us/Forms/Served/me0443.pdf. Your local office can help you with a hearing request. 
You may request a hearing at any time if you disagree with the current amount of your food benefits. 
You have 90 days to request a hearing for food benefits, medical eligibility, and for TANF reductions for 
not cooperating with your case plan. In other situations, DHS must receive your request within 45 days 
from the date on the notice. 
Note to military personnel: Active duty service members have a right to stay (delay) these proceedings 
under the federal Servicemembers Civil Relief Act (SCRA). For more information, you may contact the 
Oregon State Bar (1-800-452-8260), the Oregon Military Department (1-800-452-7500) or the nearest 
legal assistance office, legalassistance.law.af.mil. 

Who can help with my hearing? For food benefits and for medical programs, anyone may represent you. 
In all other programs, you must represent yourself or have a lawyer or a legal assistant (supervised by 
a Legal Aid attorney) represent you. You may call the Public Benefits Hotline (a program of Legal Aid 
Services of Oregon and the Oregon Law Center) at 1-800-520-5292 for advice and possible 
representation. 

What are my other hearing rights? At the hearing, you can tell why you do not agree with the decision. 
You can have people testify for you. The laws about your hearing rights and the hearing process are at 
OAR 137-003-0501 to 0700, 410- 120-1860, 410-141-0264, 461-025-0300 to 0375, ORS 183.411 to 183.470 and 
ORS 411.095. 

What happens if there is no hearing? If you do not ask for a hearing on time, or if you withdraw the 
hearing request or miss your hearing, you may lose your right to a hearing. This notice will be the final 
DHS or OHA decision (called a “final order by default”). You will not get a separate final order by 
default. The case file, along with any materials you submitted in this matter, is the record. The record is 
used to support the DHS decision upon default. You may appeal the final order by default by filing a 
petition in the Oregon Court of Appeals (ORS 183.482). If you do not ask for a hearing, this appeal must 
be filed within 60 days of the date this notice becomes a final order, by default. If you withdraw a 
hearing request or miss your hearing, the appeal deadline is set out in the dismissal order. 

Part 2 — How can I keep getting benefits until my hearing? 
• You can ask for your benefits to stay the same until the hearing decision (“continuing benefits”). For 

food and medical benefits, use form MSC 0443, phone, write or ask a DHS employee in person. In 
other programs, you must ask on the Administrative Hearing Request form (MSC 0443). 

• You must ask your branch for continuing benefits by either the “effective date” on the notice, 10 days 
after the date of the notice, or (for medical only) 10 days after receipt of the notice. You must ask by 
whichever date is later. 

• If you keep getting benefits but lose the hearing, you must pay back the benefits you should not have 
received. 

• If you don’t keep getting benefits and win the hearing, DHS or OHA will give you the benefits you 
should have received. 

Part 3 — Can I have an expedited hearing? 
You may have the right to an “expedited hearing” for any of the following types of benefits or situations: 
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• Expedited or emergency food benefits 
• JOBS and Pre-TANF payments 
• Temporary Assistance for Domestic Violence Survivors (TA-DVS) eligibility and payments 
• In a medical case, you have an immediate need for health services and standard timeline for the 

appeal process could jeopardize your life or health or ability to attain, maintain, or regain maximum 
function 

• DHS or OHA denied your request to keep getting benefits until your hearing.  
DHS and OHA do not discriminate against anyone. This means that DHS|OHA will help all who qualify and 
will not treat anyone differently because of age, race, color, national origin, gender, religion, political 
beliefs, disability or sexual orientation. You may file a complaint if you believe DHS or OHA treated you 
differently for any of these reasons.   

MSC 0447 (01/14) 

 

Reprinted with permission of the Oregon Department of Human Services. The Resource 
Assessment form (SDS 3401) is available here: http://apps.state.or.us/Forms/Served/se3401.doc.
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PART 2: MEDICAID ISSUES AND PLANNING STRATEGIES 
I. Spousal Impoverishment Protections 
In 1988, Congress passed the Medicare Catastrophic Coverage Act (MCCA) which included 
specific provisions designed to avoid impoverishing the spouse of a Medicaid applicant. MCCA 
provides for the pooling and division of a married couple’s total resources and allows the 
community spouse to retain a portion of the couple’s resources in his or her name. These 
resources represent the Community Spouse Resource Allowance (CSRA). As a result of MCCA, 
the income of the community spouse is no longer deemed available to the ill spouse for the cost 
of his or her care. In addition, the community spouse is entitled to a Monthly Maintenance Needs 
Allowance (MMNA), which may include income diverted from the ill spouse. 
A. Community Spouse Resource Allowance. The CSRA is composed only of countable 
resources. Medicaid uses a formula set forth at OAR 461-160-0580 to calculate the total amount 
of resources the community spouse is entitled to keep in his or her name while enabling the ill 
spouse to qualify for assistance. OAR 461-160-0580(2) sets forth a six-step process to use to 
determine how much the community spouse may retain in his or her name, and how much the 
couple will have to spend down in order to qualify the ill spouse for assistance: 

1. The first step is the determination of what the couple’s combined countable 
resources were at the beginning of the most recent continuous period of care2 
(also called the “snapshot date”). At this point in the computation, the couple’s 
combined countable resources are considered available equally to both spouses. 

2. The second step is the calculation of one half of what the couple’s combined 
countable resources were at the beginning of the continuous period of care. The 
community spouse’s half of the couple’s combined resources is treated as a 
constant amount when determining eligibility. 

3. The third step is the determination of the community spouse’s resource allowance. 
The community spouse’s resource allowance is the largest of the following four 
amounts: 
a. The community spouse’s half of what the couple’s combined countable 

resources were at the beginning of the continuous period of care, but not 
more than $130,380. (This number represents the maximum community 
spouse resource allowance and is indexed up annually.) 

b. $26,076 (This number represents the minimum community spouse 
resource allowance and is indexed up annually.) 

c. A court-ordered community spouse resource allowance that, in relation to 
the income generated, would raise the community spouse’s income to a 

                                                       
2 Continuous period of care is defined as “Reside for a period of at least 30 consecutive days or until death in a long- 
term care facility, home and community-based care setting, or an acute care hospital. There must be sufficient 
evidence to show there is a reasonable expectation that the client will remain in care for at least 30 consecutive days. 
For the purposes of this policy, an interruption in care (for example, leaving and then returning to a nursing home, or 
switching from one type of care to another) that lasts less than 30 days is not considered a break in the 30 
consecutive days of care. A new period of care begins if care is interrupted for 30 or more days.” OAR 461-001- 
0030(2). 
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court- approved monthly maintenance needs allowance. (The rule 
specifies that the couple must use all of the ill spouse’s and the community 
spouse’s available income to meet the community spouse’s monthly 
maintenance needs allowance before any resources are used to generate 
interest income to meet the allowance, unless the Department determines 
that the resulting community spouse resource allowance would create an 
undue hardship on the spouse.) OAR 461-160- 0580(4). 

c. An enhanced resource allowance which, if invested, would raise the 
community spouse’s income to the monthly maintenance needs allowance. 
After considering the income of the community spouse and the income 
available from the institutionalized spouse, if the community spouse’s 
income falls short of his or her monthly maintenance needs allowance, the 
amount allowed under this provision is the amount required to purchase a 
single premium immediate annuity to make up the shortfall. 

4. The fourth step is the determination of what the couple’s current combined 
countable resources are at the time the application for OSIPM is made. 

5. The fifth step is the subtraction of the community spouse’s resource allowance 
from the couple’s current combined countable resources. The resources remaining 
are considered available to the ill spouse. 

6. The sixth step is a comparison of the resources considered available to the ill 
spouse and the ill spouse’s resource allowance of $2,000. Any remaining 
resources in excess of $2,000 must be “spent down” in order for the applicant to 
qualify for assistance. 

B. Income of the Community Spouse. After MCCA, the income of the community spouse 
is no longer counted when determining whether the ill spouse is eligible for assistance. 
However, the community spouse’s income is relevant when calculating the community 
spouse resource allowance, as discussed in more detail below. 

C. The Monthly Maintenance Needs Allowance (MMNA). The community spouse’s 
income is not subject to any cap when determining eligibility for the ill spouse. However, 
the State has determined that the community spouse is entitled to a minimum amount in 
order to ensure that he or she has sufficient income for his or her support. The current 
Minimum Monthly Maintenance Needs Allowance (MMMNA) is $2,177.50. This means 
that, if the community spouse’s monthly income is less than $2,177.50, the ill spouse may 
be able to divert a portion of the ill spouse’s income to the community spouse so ensure 
that the community spouse has at least $2,177.50 per month in income. If the community 
spouse has high shelter costs, however, he or she may qualify for an increased MMNA of 
up to $3,259.50 under OAR 461-160-0620(3)(d)(A). A MMNA in excess of $3,259.50 
may be allowed under exceptional circumstances or if the community spouse would 
otherwise suffer significant financial distress. OAR 461-160- 0620(3)(d)(C). A court 
order for spousal support is generally required to increase the MMNA over $3,259.50. 
1. Calculation of MMNA. In order to calculate the monthly maintenance needs 

allowance, the community spouse’s shelter costs must be calculated. For the 
purpose of this calculation, shelter expenses are the rent or home mortgage 
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payment (principal and interest), taxes, insurance, required maintenance charges 
for a condominium or cooperative, and the full standard utility allowance for the 
SNAP program (currently, $442). If the community spouse is residing a facility of 
some kind and pays an all-inclusive rate that covers items that are not allowable 
shelter expenses, including meals or housekeeping in an assisted living facility, or 
the rate includes utilities, to the extent they can be distinguished, these items must 
be deducted from the all-inclusive rate to determine allowable shelter expenses. 
Next, $653.25 is deducted from the community spouse’s monthly shelter 
expenses. The result is added to the $2,177.50. This sum or $3,259.50 whichever 
is less, is the monthly maintenance needs allowance. OAR 461-160-
0620(3)(d)(A). 

2. Calculation of Income Allowance. The countable income of the community 
spouse is subtracted from the monthly maintenance needs allowance determined 
using the calculation set forth above. The difference is equal to the income 
allowance or the amount that the ill spouse (after deducting the personal needs 
allowance and room and board rate) is allowed to divert to the community spouse 
to help the community spouse reach his or her monthly maintenance needs 
allowance. OAR 461-160-0620(3)(d)(B). 

3. Enhanced Resource Allowance under OAR 461-160-0580(2)(c)(D). If the 
community spouse’s income is less than his or her monthly maintenance needs 
allowance, and if the ill spouse has insufficient available income to make up the 
shortfall, the community spouse may be entitled to an increased resource 
allowance for his or her support. To calculate the increased resource allowance, 
both the community spouse’s income and the income that the ill spouse is able to 
divert to the community spouse are subtracted from the MMNA. The difference is 
the amount of additional income that the community spouse needs for his or her 
support. This monthly deficit or shortfall is multiplied by the community spouse’s 
remaining life expectancy (in months). The result, to the extent that it exceeds the 
standard resource allowance the community spouse would otherwise be entitled to 
keep, is the CSRA. 

D. Spend down Considerations. When a couple has excess resources that must be spent 
down in order for the ill spouse to qualify for assistance, they have several options. 
Depending on the couple’s needs and the community spouse’s circumstances, it may be 
advantageous for the couple to purchase irrevocable funeral plans for both spouses. 
(Irrevocable burial plans are excluded under OAR 461-145-0040(2)(c).) It may behoove 
the community spouse to pay down any debt that the couple may have, including a home 
mortgage or car loan. Since the couple can exclude the value of one vehicle (OAR 461-
145-0360(4)(a)), the community spouse might want to trade in an old car and buy a more 
reliable one, or make improvements to his or her home, or buy some items for the home 
(personal property is also excluded under OAR 461-145-0390). 

PRACTICE TIP: In cases where the ill spouse has not yet entered continuous 
care, and the couple is planning to spend down marital resources in order for the 
ill spouse to qualify for assistance, it is important to advise the client to delay 
beginning the spend-down until after the snapshot date. 
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Single Premium Immediate Annuity. In some cases, if the applicant is living in a 
nonstandard living arrangement (i.e., an institutional or care facility setting), and if the 
community spouse is in good health and would benefit from receiving additional monthly 
income, it may be appropriate to discuss the option of purchasing a single premium 
immediate annuity or Medicaid compliant annuity as a way to spend down some of the 
couple’s excess resources. 
General requirements under OAR 461-145-0022(10): In order for the annuity to be 
Medicaid compliant, the annuity must be: 
1. Irrevocable and non-assignable; 
2. Actuarially sound (i.e., it must pay principal and interest out in equal monthly 

installments over the actuarial life expectancy of the annuitant); and 
3. Issued by a business that is licensed and approved to issue a commercial annuity 

by the state in which the annuity is purchased. 
Payout requirements: The annuity may name the ill spouse or the community spouse as 
the annuitant, and must comply with one of the following paragraphs: 
4. The first remainder beneficiary is the community spouse and, in the event that the 

spouse transfers any of the remainder of the annuity for less than fair market 
value, the Department is the second remainder beneficiary for up to the total 
amount of medical benefits paid on behalf of the ill spouse; 

5. The first remainder beneficiary is the annuitant’s child (who is under the age of 
21, or any age and meets the Social Security Administration criteria for blindness 
or disability), and in the event that the child or a representative on behalf of the 
child transfers any of the remainder of the annuity for less than fair market value, 
the Department is the second remainder beneficiary for up to the total amount of 
medical benefits paid on behalf of the ill spouse; or 

6. The first remainder beneficiary is the Department for up to the total amount of 
medical benefits paid on behalf of the ill spouse. 
Payments from an annuity that meets all of the requirements set forth above are counted 
as unearned income to the payee. 

II. Impact of Gifts and Transfers. 
As part of the Medicaid application the applicant is asked whether the applicant, and/or the 
applicant’s spouse, have made any uncompensated gifts or transfers within the past 5 years (60 
months). OAR 461-140-0210(5)(b). An uncompensated transfer made by either the Medicaid 
applicant, or by the applicant’s spouse, may result in a penalty period during which the Medicaid 
applicant will not be eligible to receive Medicaid benefits. 
A. Penalty Calculation. If an uncompensated transfer is made, and if the Medicaid 

applicant is otherwise eligible to receive benefits (i.e., he or she meets the income, 
resources, and disability eligibility criteria), then benefits will be denied and DHS will 
assess a penalty. 
1. DHS calculates the penalty by dividing the total amount of the uncompensated 

transfer by $9,551. OAR 461-140-0296(2)(k). 
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2. The result is the total number of months of long-term care that the amount 
transferred “could have” paid for and represents the length of the penalty period 
(during which time the applicant is ineligible to receive Medicaid benefits, even if 
he or she is otherwise eligible). 
Example: An uncompensated transfer of $100,000 will result in a penalty 
calculation of 10.5 months. $100,000 / $9,551 = 10.5. Note that an applicant must 
apply for Medicaid benefits and disclose any uncompensated gifts or transfers in 
order to start serving the applicable penalty period. 

B. Exempt Transfers. If the Medicaid applicant has made any gifts or transfers within the 5 
years prior to making an application for Medicaid, then DHS determines whether the 
transfer is considered to be disqualifying (meaning that the value of the asset is used to 
calculate a penalty period – see above for details), or if the gift/transfer can be considered 
exempt from any penalty calculation. The following gifts/transfers are considered 
exempt: 
1. Transfers of personal belongings. OAR 461-140-0220(1). Personal belongings are 

defined as “…items needed for maintenance and occupancy of the home and 
personal items found in or near the home that are used on a regular basis, are 
ordinarily worn or carried by the individual, or otherwise have an intimate 
relation to the individual.” OAR 461-145-0390. 

2. Any assets sold or traded. The sale or trade must be for compensation equal to or 
greater than fair market value. OAR 461-140-0220(2). 

3. Legal Claims. The transfer was made in order to settle a legally enforceable claim 
against the asset or the Medicaid applicant. OAR 461-140-0220(4). 

4. Fraud, Etc. The Medicaid applicant was the victim of fraud, misrepresentation, or 
coercion, and legal steps have been taken to recover the asset. OAR 461-140-
0220(8). 

5. Single Premium Immediate Annuities (SPIAs). Under OAR 461-145-0022 DHS 
allows for the purchase of certain commercial annuities if those annuities meet the 
criteria set forth in Part 2, Section I.D., above (Spousal Impoverishment 
Protections – Spend Down Considerations). If the annuity meets these 
requirements, then it is counted as unearned income, rather than as a resource, and 
the transfer of resources to purchase the annuity is considered an exempt transfer. 

6. Transfer Not for Medicaid Eligibility. If the transfer was made exclusively for 
purposes other than establishing eligibility or maintaining benefits then the 
transfer is considered exempt. OAR 461-140-0242(2)(a). The rules further clarify 
that any transfer made for less than fair market value is presumed to be for the 
purpose of establishing or maintaining eligibility. This presumption is rebuttable 
with convincing evidence, other than the Medicaid applicant’s own statement(s). 
OAR 461-140- 0242(5) – (6). 
The burden of proof is on the Medicaid applicant. The applicant can meet the 
burden by showing any of the following [set forth at OAR 461-140-0242(6)(a) – 
(d) respectively]: 
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(a) The decision to make the transfer was not within the applicant’s control; 
(b) At the time of the transfer, the applicant could not reasonably have 

anticipated applying for medical assistance; 
(c) Unexpected loss of resources or income occurred between the time of 

transfer and the application for medical assistance. 
(d) Because of other, similarly convincing circumstances, it appears more 

likely than not that the transfer was not made, in whole or in part, for the 
purpose of establishing or maintaining eligibility for benefits. 

7. Transfers to Community Spouse and/or to Blind or Disabled Child(ren). OAR 
461- 140-0242(2)(b) provides that resources transferred to the community spouse 
are considered exempt from the calculation of a penalty. Note, however, that the 
community spouse does have a limit on the amount of resources he/she can have 
while maintaining eligibility for the Medicaid applicant spouse (see section on 
Community Spouse Resource Allowance, or CSRA, under “Spousal 
Impoverishment Protections” in Part 2, Section I.A., above). 
This rule also allows for the transfer of resources to or for the benefit of a blind 
and/or disabled child of the Medicaid applicant. This transfer must be arranged in 
such a way that no individual or entity, except the child, can benefit from the asset 
transferred in any way, whether at the time of transfer or at any time in the future. 
For both of the above transfers (to a community spouse and/or to a blind or 
disabled child) any direct transfer, transfer instrument, or trust that provides for 
funds or property to pass to a beneficiary who is not the spouse or child who is 
blind or has a disability is not considered to be established for the benefit of either 
of those individuals. 
Further, in order for a transfer to a trust to be considered exempt under this 
exception the trust instrument/document must provide for the spending of the 
funds involved for the benefit of the individual (spouse/disabled child) based on 
the life expectancy of the individual. 

8. Certain Trusts. Transfers to certain types of trusts, as defined in OAR 461-145-
0540(10) are exempt. 

9. Transfer of Home to Caregiver Child. OAR 461-140-0242(3)(c) provides that the 
residence of the Medicaid applicant may be transferred to a natural or adoptive 
son or daughter who meets the following requirements: 
The son or daughter resided with the applicant in the applicant’s home 
continuously for at least two years prior to the applicant’s admission to long-term 
care. 
The son or daughter provides convincing evidence that he or she provided 
services that permitted the applicant to stay in the applicant’s residence for at least 
two years rather than in an institution or long-term care facility. The type of care 
required is detailed further in OAR 461-140-0242(3)(c)(C). 
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C. Hardship Waiver. DHS has the discretion to waive disqualifications based on transfers 
if such disqualification would create an undue hardship on the applicant. Hardship is 
defined in greater detail in OAR 461-140-0300(3). 

III. Estate Recovery Developments 
A. Estate Recovery Overview. Under federal law, as a condition of participating in the 

Medicaid program, the State of Oregon must comply with federal estate recovery 
provisions set forth at 42 USC § 1396p. Accordingly, the Oregon Department of Human 
Services has procedures in place to recoup funds expended for medical assistance and 
long-term care from the estates of deceased Medicaid recipients. 
1. Timing of Medicaid Estate Recovery Claim. There is generally no obligation to 

repay correctly provided benefits during the Medicaid recipient’s lifetime, even if 
the individual receives assets that results in the termination of his or her benefits. 
The state must defer any claim to recover benefits to a Medicaid recipient until 
after the recipient’s death. Additionally, if the Medicaid recipient is survived by a 
spouse, the State must also defer its claim until after the spouse has passed away. 
OAR 461-135-0835(3)(b). 

2. Notice to the Estate Administration Unit. Any appointed personal representative, 
claiming successor of a small estate, or trustee petitioning the probate court to 
determine the claims of creditors of a settlor of a trust must send or deliver notice 
of the proceeding to the Estate Administration Unit, Office of Payment Accuracy 
and Recovery, Department of Human Services in accordance with OAR 461-135-
0834(1). In addition, if the Department of Human Services has presented a claim 
in a probate proceeding, and the claim has not been settled or paid in full, the 
personal representative must provide the Department with notice upon filing the 
final account and general judgment of distribution, along with a copy of the final 
account, under ORS 116.093(5). 

3. Burial Expenses. If the Department of Human Services has a claim against an 
estate for recovery of Medicaid assistance provided and where there would be 
insufficient assets remaining after any funeral costs to satisfy the Department’s 
claim in full, the State will allow up to $3,500 in estate assets, less any 
prearranged funeral trust, funds set aside for burial, life insurance policies 
specifically identified to pay for funeral expenses, or burial insurance, to be 
expended for funeral expenses and disposition of the remains of the decedent 
before the State’s claim is paid. In cases where estate assets are insufficient to pay 
all claims in full, Oregon law prioritizes certain creditor claims over others. ORS 
115.125. Specifically, “expenses of a plain and decent funeral and disposition of 
the remains of the decedent” have priority over an estate recovery claim by the 
Department. ORS 115.125(c). See also ORS 114.305(1). The probate code does 
not, however, provide any guidelines regarding the cost of a plain and decent 
funeral. Accordingly, the Department of Human Services has determined that a 
plain and decent funeral and disposition of the remains of a decedent (including 
all professional services and merchandise) can be arranged for an average cost of 
$3,500. OAR 461-135-0833. 
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4. Limit on Estate Recovery. The state may not enforce its claim if the deceased 
recipient is survived by a child under age 21, a child with a disability, or a child 
with a visual impairment; and the child survives to the closing of the probate 
estate. OAR 461-135-0835(3)(d). 

5. Undue Hardship Waiver. The Department may waive enforcement of any estate 
recovery claim if it finds that enforcing the claim would result in an undue 
hardship to the beneficiaries, heirs, or family members of the deceased client 
claiming entitlement to receive the assets of the deceased client. OAR 461-135-
0841. 
In determining whether an undue hardship exists, the Department considers the 
circumstances of the individual or individuals applying for the waiver to 
determine whether enforcement of the estate recovery claim would cause the 
waiver applicant to become eligible for assistance, and whether enforcement of 
the claim would cause the waiver applicant, who would otherwise be eligible for 
assistance, to become homeless. OAR 461-135-0841(2). 
If the Department determines a waiver is warranted, the State may forgive all or 
part of the claim as the Department deems fit, or may accept a mortgage or trust 
deed in lieu of enforcement. OAR 461-135-0841(3). 
The rules state that no waiver will be granted if the Department finds that the 
undue hardship was created by resort to estate planning methods by which the 
waiver applicant or deceased Medicaid benefits recipient divested, transferred or 
otherwise encumbered assets, in whole or in part, to avoid estate recovery, nor 
will a waiver be granted if the Department finds that the undue hardship will not 
be remedied by the grant of the waiver. OAR 461-135-0841(4)-(5). 

6. Assets Subject to Recovery. The Medicaid rules define “estate” very broadly to 
include all real property, personal property, or other assets, wherever located, in 
which the recipient had any legal title or ownership or beneficial interest at the 
time of death of the recipient. This includes assets that the Medicaid recipient 
owned an interest in at the time of their death that pass through the recipient’s 
probate estate, as well as those assets that pass outside of probate through tenancy 
by the entirety, joint tenancy, tenancy in common, survivorship, life estate, 
transfer on death deeds, living trusts, or certain annuities. OAR 461-135-
0832(12). 

B. Current Issues in Estate Recovery 
1. Definition of “Estate” Under Federal and Oregon Law. 42 USC §1396p(a)(4) 

defines the term “estate” for purposes of Medicaid estate recovery: (A) shall 
include all real and personal property and other assets included within the 
individual’s estate, as defined for purposes of State probate law; and (B) may 
include, at the option of the State . . . any other real and personal property and 
other assets in which the individual had any legal title or interest at the time of 
death (to the extent of such interest), including such assets conveyed to a survivor, 
heir, or assign of the deceased individual through joint tenancy, tenancy in 
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common, survivorship, life estate, living trust, or other arrangement.” (Emphasis 
added.) 

2. Status of Nay v. Dep’t of Human Services. As a refresher, Attorney Tim Nay 
asserted that DHS improperly amended OAR 461–135–0832(10)(b)(B)(viii) and 
OAR 461–135–0835(1)(e)(B)(iii) to expand Oregon’s Medicaid “estate recovery” 
provisions to include assets owned by a Medicaid recipient at the time of the 
recipient’s death, in addition to assets that the recipient conveyed to the 
recipient’s spouse or others within five years of the date of the Medicaid 
application or anytime thereafter. Nay v. Dep’t of Human Servs., 267 Or. App. 
240, 340 P.3d 720 (Or. App. 2014). The Oregon Court of Appeals agreed, and 
upon review, the Oregon Supreme Court affirmed. Nay v. Dep’t of Human Servs., 
360 Or 668, 385 P.3d 1001 (Or. 2016). For more information, see Developments 
in Estate Recovery by Julie Meyer-Rowett, OSB Elder Law Newsletter, Volume 
23, Number 4, October 2020. 
Note that Nay v. Department of Human Services, 267 Or App 240 (2014) and, 
Nay v. Department of Human Services, 360 Or 688 (2016) currently control estate 
recovery in Oregon. 

C. Estate Recovery and the Oregon Health Plan on or after October 1, 2013. The State 
cannot recover the cost of basic medical, dental and mental health care provided through 
the Oregon Health Plan (OHP) to recipients on or after October 1, 2013 who were under 
the age of 55 when the benefits were provided. The State can recover the cost of benefits 
provided through OHP for recipients over the age of 55 under limited circumstances. 
1. Benefits Subject to Estate Recovery for Recipients Over the Age of 55. If a 

recipient receives OHP benefits on or after October 1, 2013 and is over the age of 
55 at the time, the State will limit its Medicaid estate recovery claim to the 
amount of any benefits paid (including OHP and long-term care benefits) “during 
the time the Department was paying any of the cost of care of the individual in a 
nursing facility, home and community-based care (see OAR 461-001-0030), or in 
home services through the State Plan Personal Care Services (see OAR 411-034- 
0010) ….” OAR 461-135-0835(4)(f)(D). 

IV. MAGI Medicaid 
Prior to the expansion under the ACA, Medicaid provided health care coverage for low-income 
families with children, as well as the aged, blind, or disabled. MAGI Medicaid expands that 
coverage to include a larger number of low-income families and individuals. 
MAGI stands for Modified Adjusted Gross Income. The name comes from one of the key 
eligibility tests for the expanded Medicaid coverage. Eligibility is determined by taking the 
Adjusted Gross Income (AGI) from the Medicaid applicant’s tax return and modifying it by 
adding tax-exempt incomes, such as Social Security, interest, and foreign investment income 
previously excluded from federal income tax. Thus, we have a modified AGI, or MAGI. 
A. Coverage. MAGI Medicaid is not intended to cover those individuals needing long-term 

care, or who are seeking Medicaid coverage due to a permanent disability. The coverage 
is designed to include nearly all non-pregnant adults under the age of 65 who have 
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household incomes of up to 133% of the Federal Poverty Level (FPL). 42 USC 
1396(a)(10)(A)(i)(VIII), ACA Section 2001(a)(1). 
MAGI Medicaid provides the same coverage as Oregon Health Plan Plus (OHP Plus), 
including: 
1. Chemical Dependency 
2. Dental 
3. Hearing Aids and Hearing Exams 
4. Home Health; private duty nursing 
5. Hospice Care 
6. Hospital Care (emergency, inpatient, and outpatient) 
7. Immunizations 
8. Labor, Delivery, and Post-Partum care 
9. Laboratory and X-Rays 
10. Medical care from a physician, nurse practitioner, or physician assistant 
11. Medical equipment and supplies 
12. Medical transportation 
13. Mental health 
14. Physical, occupational, and speech therapy 
15. Prescription drugs 
16. Vision 
Below are the basic eligibility requirements for the various MAGI programs in the state 
of Oregon: 

B. Basic Eligibility Requirements 
1. Income. MAGI Medicaid is available for individuals with a modified household 

adjusted gross income (as described above) of 133% of the FPL, plus a 5% 
income disregard (effectively making the income limit for an individual 138% of 
FPL). 

2. Age. MAGI Medicaid is only intended to cover persons who are between the ages 
of 19 and 65. 

3. No Medicare or Long-term Care Services. MAGI Medicaid is not available to 
individuals who are eligible for Medicare, and/or who are either applying for or 
receiving long-term care services. 

4. No Resource Limits. MAGI Medicaid does not set any asset or resource limits 
when determining eligibility. 
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5. No Long-Term Care. Persons needing long-term care for 30 days or more are not 
eligible for MAGI Medicaid. These persons will be assessed under the standard 
OSIPM Medicaid eligibility criteria discussed above. 

6. Enrollment. MAGI recipients must enroll in a Coordinated Care Organization 
(CCO), a Prepaid Health Plan (PHP), or Physician Care Organization (PCO). 
Their OHP covered services must come through that plan or organization. OAR 
410-120-0250. 

7. Copay – No Premium. MAGI Medicaid recipients will not be charged a monthly 
premium. However, most MAGI recipients will be responsible for a co-payment 
of $4 or less per medical service or prescription. 

C. MAGI Programs in Oregon. OAR 410-200-0410 through OAR 410-200-0435 lists the 
various MAGI programs in the state of Oregon and their eligibility requirements. The 
programs and their respective OARs are as follows. 
1. MAGI CHIP (Child Health Insurance Program) – OAR 410-200-0410 
2. MAGI Child – OAR 410-200-0415 
3. MAGI Parent or Other Caretaker Relative – OAR 410-200-0420 
4. MAGI Pregnant Women – OAR 410-200-0425 
5. MAGI Adult – OAR 410-200-0435 
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AGING & PEOPLE WITH DISABILITIES

Liability Worksheet for Long-term Care 
or Home and Community-based Care 

-
-
-
-
-

+
+
-
-

=

Step 1. List recipient income
a. Earned income amount..................................................................
b. Unearned income amount..............................................................
c. Other income amount.....................................................................
d. Standard earned income deduction of $65....................................
e. Deductions under self-support plan...............................................
f. Deduct approved special needs AND OSIP maintenance

$64.94 for someone receiving long-term care services.................

$1,294 for someone in in-home services.......................................
$794 for someone in other home and community-based care.......

g. Deduct trust costs amount..............................................................
h. Recipient adjusted income.......................................................

Step 2. Community spouse income allowance computation
a. Community spousal allowance standard is $2,177.50
b. Shelter expense:

Rent or mortgage........................................
 Taxes/insurance..........................................
 Food — SNAP (Supplemental Nutrition Assistance Program) 

Federal Utility Allowance (FUA) $442.00
Total shelter................................................
Shelter allowance is $653.25.....................
Total allowance..........................................
Subtotal (not to exceed CAP) $3,259.50......................................

c. Spouse’s gross income..................................................................
Total community spouse income allowance... 

+

-

-

-

=

(Enter on line 4a.)

+

=

=
+

=

Step 3. Dependent income allowance 
From page 2 of this form (3a or 3b)..................(Enter on line 4b.) =

Page 1 of 2

=

Step 4. List deductions allowed from recipient income
a. Community spouse income allowance.

(Step 2 computation above)........................................................... 
b. Dependent income allowance.

(Step 3 computation above)...........................................................
c. Possible Income Diversion to Spouse (LDS)................................
d. LDS amount (calculated).

(Compare possible diversion with recipient’s adjusted
 income. Whichever is less, is the LDS amount.)............................
e. Cost to maintain home.

(Long term care only 461-160-0630).............................................
f. Cost of uncovered medical expenses.

(Including health insurance premiums of the client).....................
g. Total recipient deductions...........................................................

+

+

+
=

=

Step 5. Recipient liability amount (subtract line 4g from line 1h.)

APD 0450 (07/21)Reference: OAR 461-160-0620, OAR 461-160-0420

$ 0.00

$ 0.00 $ 0.00

$ 0.00
$ 0.00
$ 653.25
$ 0.00 $ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00
$ 0.00

$ 0.00 $ 0.00

$ 0.00
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Step 3. Dependent income allowance computation
a. Use this calculation if there is a community spouse. 
  Dependent allowance standard is $2,177.50...........................
  Number of eligible dependents................................................
  Subtotal...................................................................................
  Eligible dependents’ total gross monthly income....................
  Subtotal...................................................................................
  Calculate 1/3 of subtotal above............................................

b. Use this amount if there is not a community spouse. 
TANF adjusted income standard for the recipient PLUS the 
number of eligible dependents. (Do not reduce this standard 
by the dependents’ income.)...................................................

  For example, a person with one child would use the TANF 
standard for two, which is $416. 

  Here are the amounts:

x

-

=
=

=

Page 2 of 2 APD 0450 (07/21)

Adjusted Income/Payment  
Standard Need Group

No. in need group $ Amount 
2 416
3 485
4 595
5 695
6 796
7 886
8 976
9 1,039

10 1,150
Each additional  
individual

110

$ 2,177.50

$ 0.00

$ 0.00
$ 0.00

Reprinted with permission of the Oregon Department of Human Services. The Liability Worksheet 
for Long-Term Care or Home and Community-based Care is available here: http://apps.state.or.us/
Forms/Served/se0450.pdf.

http://apps.state.or.us/Forms/Served/se0450.pdf
http://apps.state.or.us/Forms/Served/se0450.pdf
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Medical assistance paid to you BEFORE October 1, 2013
The following applies to medical assistance you received before Oct.1, 2013.

The benefits were paid before October 1, 2013, and: Estate recovery will seek reimbursement from your estate (as defined in ORS 416.350) of:

• You were 55 years or older. All medical assistance benefits, after you turned 55 years of age, including OHP. OHP benefits 
may include monthly fees paid to a coordinated care organization or managed care organization. 
Excluding, on or after January 1, 2010, Medicare cost sharing, such as Medicare co-pays, 
coinsurance, premiums and deductibles. QMB only benefits on or after January 1, 2010 are  
not included.

The following applies to medical assistance you received on or after Oct. 1, 2013.

The benefits were paid on or after October 1, 2013, and: Estate recovery will seek reimbursement from your 
estate (as defined in ORS 416.350) of:

• You were 55 years or older; and

• You received medical assistance to pay some or all of the cost of long-term care in:

All medical assistance benefits, including OHP you 
received since age 55 while getting long-term care 
benefits. OHP benefits may include monthly fees 
paid to a coordinated care organization. Excluding, 
on or after January 1, 2010, Medicare cost sharing, 
such as Medicare co-pays, coinsurance, premiums and 
deductibles. QMB only benefits on or after January 1, 
2010 are not included.

 ◆ An assisted living facility;

 ◆ A residential care facility;

 ◆ An adult foster home;

 ◆ In-home care, including the State Plan Personal 
Care program;

 ◆ A nursing facility;

 ◆ An intermediate care facility for individuals with 
intellectual or developmental disabilities; or

 ◆ Other similar long-term care.

Changes to estate recovery of medical assistance
This brochure includes changes made on Oct. 1, 2013, to the estate recovery program for medical assistance (sometimes called Medicaid). 

This table was published by the Oregon Department of Human Services in its Estate Recovery 
Program brochure (MSC 9093) and is reprinted with permission of the department. This table is 
informational only and does not supersede statutes or rules and is subject to change without notice. 
The Estate Recovery Program brochure (MSC 9093) is available here: https://sharedsystems.
dhsoha.state.or.us/DHSForms/Served/me9093.pdf.

https://sharedsystems.dhsoha.state.or.us/DHSForms/Served/me9093.pdf
https://sharedsystems.dhsoha.state.or.us/DHSForms/Served/me9093.pdf
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GIFTING 
 
I. GIFT = TRANSFER OF AN ASSET FOR LESS THAN FAIR MARKET 
VALUE 
 
A.  Transfer of an asset for less than Fair Market Value (FMV) during the Medicaid look-
back period causes a Medicaid disqualification period unless the transfer is exempt.  
OAR 461-140-0210(2)(c) and OAR 461-140-0242; 42 USC 1396p(c) 
 
1. Transfer for less than FMV by individual or the individual’s spouse is potentially 
disqualifying.  OAR 461-140-0242(2) 
 
2. Look back period = 60 months prior to date of application or 60 months prior to 
date of transfer of assets, whichever is later.  OAR 461-140-0210(5)(b)(B); 42 USC 
1396p(c)(1)(B)(i) 
 
3. Transfers within the five-year look-back period must be reported on the 
application.  Transfers that occurred more than five years prior to the date of Medicaid 
application are not reportable. 

 
4. Transfers of exempt assets (residences, vehicles, etc) for less than FMV are still 
considered disqualifying gifts, unless there is basis for exempting the transfer itself. 
 
 
II. DISQUALIFICATION PERIOD 
 
A.  Disqualification period = period of time during which the individual is not eligible for 
Medicaid long-term care services. 
 
B.  Calculation of Disqualification Period 
 
1. Total value of non-exempt asset transfers  

         divided by 
Average monthly cost of private pay nursing facility services in OR ($9,551 
through 9/30/21)* 

*see OAR 461-140-0296(2) for current divisor – this figure is typically 
updated annually on October 1. 

   
OAR 461-140-0296(4)(a),(b); 42 USC 1396p(c)(1)(E) 

 
a. The quotient is not rounded down.  OAR 461-140-0296(4)(b); 42 USC 
1396p(c)(E)(iv) 

 
b. Disqualification period begins on the Medicaid application date or the date at 
which the applicant is otherwise eligible for Medicaid, whichever is later.  OAR 461-140-
0296(4)(c)(B) 
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C. Example:  John Smith-Jones is married to Thomas Smith-Jones.  On September 1, 
2018, Tom writes a $25,000 check to John’s niece, with a note saying “Unfortunately, 
your favorite uncle’s health is declining.  I’ll probably need to apply for Medicaid long-
term care services for John in a few years, and we can’t have much money left at that 
point if we want John to qualify for Medicaid, so I’ve decided to give away some of our 
money now.”  On September 1, 2021, Tom files a Medicaid application for John.  Except 
for the $25,000 transfer made during the five-year lookback period, John is otherwise 
eligible for Medicaid as of the date of the Medicaid application. 
 
John’s disqualification period runs for 2.6 months:  $25,000 / $9,551 = 2.62.  John is 
ineligible for Medicaid from September 1, 2021 through November 18, 2021.  John can 
begin receiving Medicaid services on November 19, 2021. 
 
 
III. CURING A GIFT 
 
A. Best option - recipient returns/refunds the entire gift: “the disqualification ends if the 
transfer that caused the disqualification is rescinded.”  OAR 461-140-0300(2) 
 
B. Partial return of gift causes re-calculation of penalty period to account for the 
“modified” transfer.  OAR 461-140-0300(2)   
 
 
IV. WAIVER OF DISQUALIFICATION PERIOD FOR UNDUE HARDSHIP 
 
A. DHS can waive the disqualification if imposition of a disqualification creates 
“undue hardship.” 
 
OAR 461-140-0300(3).  Undue hardship requires both (a) and (b) below. 
 

a.  The client has no other means for meeting his or her needs.  The client 
has the burden of proving that no other means exist by— 

 
A. Exploring and pursuing all reasonable means to recover the assets 
to the satisfaction of the Department, including legal remedies and 
consultation with an attorney; and 

 
B. Cooperating with the Department to take action to recover the 
assets. 

 
b.  The disqualification would deprive the client of— 

 
A. Medical care such that the client’s health or life would be 
endangered; or 
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B. Food, clothing, or shelter or other necessities of life without which 
the health or life of a client would be endangered 

 
 

EXEMPT TRANSFERS OF ASSETS 
 
I. EXEMPT TRANSFERS OF RESIDENCE 
 
A. Direct transfer of residence to child under 21 or blind or disabled child of any age 
is an exempt transfer.  OAR 461-140-0242(3) 
 
PRACTICE TIP:  It may not be wise to transfer the residence to a disabled child who 
resides in the residence.  Consider: 

• OAR 461-145-0220(2)(b) exempts the home as long as such a child (or a 
“relative dependent on the individual for support”) resides in the home. 

• OAR 461-135-0835(4)(e) – no estate recovery when recipient survived by 
disabled child 

• Step-up in basis on residence for tax purposes if ownership retained by 
Medicaid recipient 

• Estate plan of Medicaid recipient can be carried out as intended if 
ownership retained by Medicaid recipient 

 
QUERY:  What constitutes a “relative dependent on the individual for support”?   
 
QUERY: “Disabled” means disabled under the meaning of the Social Security Act.  What 
about a child who becomes disabled after reaching Social Security retirement age?  Does 
DHS have a duty to establish the disability of anyone other than the Medicaid applicant?  
Can disability be established with an evaluation by an independent medical provider?   

OAR 461-125-0370    Effective 02/18/21 - Technical Amendment 
Disability as the Basis of Need 

1. In the OSIP and OSIPM programs (except OSIP-EPD and OSIPM-
EPD), an individual meets the eligibility requirement to have a disability 
if the requirements of one of the following subsections are met: 

a. The individual is receiving Social Security Disability Income 
(SSDI) or Supplemental Security Income (SSI) based on 
disability. Eligibility continues as long as the individual remains 
eligible for SSDI or SSI. 

b. The individual was eligible for and received Aid to the Disabled 
benefits in Oregon in December 1973. These grandfathered cases 
continue to be eligible as long as they are continuously disabled as 
defined by Oregon requirements that were in effect in 1973. 
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c. The Department has determined the individual meets the listing of 
impairments found in 20 C.F.R. Part 404, Subpart P, Appendix 1; 
meets the medical vocational guidelines found in 20 C.F.R. Part 
404, Subpart P, Appendix 2 for SSI; or meets the definition of 
disability in 20 C.F.R. §§404.1505 or 416.905. 

d. The Social Security Administration (SSA) has determined the 
individual meets the listing of impairments found in 20 C.F.R. 
Part 404, Subpart P, Appendix 1; meets the medical vocational 
guidelines found in 20 C.F.R. Part 404, Subpart P, Appendix 2; or 
meets the definition of disability in 20 C.F.R. §§404.1505 or 
416.905 

(4)  If a binding SSA disability determination is not in place, the 
determination of disability to qualify for OSIPM is made by the 
Presumptive Medicaid Disability Determination Team (PMDDT), 
composed of a medical or psychological consultant and another 
individual who is qualified to interpret and evaluate medical 
reports, other evidence relating to the individual's physical or 
mental impairments, and (as necessary) to determine the 
capacities of the individual to perform substantial gainful activity, 
as specified in 20 C.F.R. Part 416, Subpart J (see 42 C.F.R. § 
435.541(f)(2)). 

B. Transfer of residence to sibling who has equity interest in the home and was 
residing in the home for at least one year immediately before the individual's admission 
to long-term care is an exempt transfer. 
 
 PRACTICE TIP: Transfer 1% interest in residence to cohabitating sibling one 
year prior to eligibility? 
 
C. Transfer of residence to “caregiving child” is an exempt transfer. 
 

1. Caregiver must be “natural or adoptive son or daughter.”  OAR 461-140-
0242(3)(c) 
 

2. Caregiver must have “resided with the individual in the individual's home 
continuously for at least two years immediately prior to the individual's 
admission to long-term care other than an absence from the home that is not 
intended to, and does not, exceed 30 days”  OAR 461-140-0242(3)(c)(A) 
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3. Caregiver must directly provide sufficient ADL care – can’t only be IADL 
care: 

OAR 461-140-0242(3)(c)(C): 

Without receiving payment from the Department, the son or daughter must 
have directly provided the services required by paragraph (B) of this 
subsection as described in both of the following subparagraphs for a total 
of at least 20 hours per week. 

i. On a daily basis, one or a combination of any of the following 
activities of daily living, as each sub-subparagraph is further 
defined at OAR 411-015-0006: 

I. Eating. 

II. Dressing/Grooming. 

III. Bathing/Personal Hygiene. 

IV. Mobility. 

V. Elimination. 

VI. Cognition/Behavior. 

ii. One or a combination of any of the following instrumental 
activities of daily living, as each sub-subparagraph is further 
defined at OAR 411-015-0007: 

I. Housekeeping. 

II. Laundry. 

III. Meal Preparation. 

IV. Medication Management. 

V. Shopping. 

VI. Transportation. 

4. Burden of Proof and Evidentiary Standard 
 

Caregiving Child must provide “convincing evidence” that services 
provided allowed individual to remain at home.  OAR 461-140-0242(3)(B) 

 

http://arcweb.sos.state.or.us/pages/rules/oars_400/oar_411/411_015.html
http://arcweb.sos.state.or.us/pages/rules/oars_400/oar_411/411_015.html
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5. DHS Forms 
 

• SDS 3308 – “Statement of Services Provided to Medicaid 
Applicant” – completed by caregiving child 

• SDS 3306 – “Doctor” Statement – completed by individual’s 
medical provider 

• SDS 3307 – “Collateral Statement” – completed by Medicaid case 
manager during interview with family member/friend with direct 
knowledge of the assistance provided by caregiving child 

 
6. PRACTICE TIP:  Advise client to keep a caregiving journal.  Ancillary 

support: medical records, letter from physician or social worker etc.   
 
QUERY: Is it fatal to transfer the residence years before the transferor applies for 
Medicaid, or goes into a care facility, but after the transferee provides two years of care? 
 
No – the rule only requires that the caregiver “reside in the home” immediately prior to 
admission to long term care.  No requirement that the transferor must own the home 
immediately prior to admission to long term care.  
 
QUERY:  Is it fatal if the Medicaid applicant paid the caregiving child for his/her 
caregiving services?  Must the caregiving child have provided caregiving services free of 
charge while residing in the home?  
 
No – the rule only requires that the caregiving child was not paid by DHS.  If caregiving 
child was paid by the individual: 

• Contemporaneous payment is best.  There is a rebuttable presumption that 
services provided for free at the time were intended to be provided without 
compensation, and that a transfer to an individual for services provided for 
free in the past is a disqualifying transfer of assets.  To rebut, must show 
evidence that an express agreement for payment was in place at the time 
the services were provided.  OAR 461-140-0240(4)(b) 

• Payment cannot exceed average market rate.  OAR 461-140-0240(4)(c) 
 
D. Transfer of Residence to Spouse: 
 
1. 42 USC 1396p(c)(2)(A)(i): 
 
An individual shall not be ineligible for medical assistance by reason of paragraph (1) to 
the extent that— 
(A)the assets transferred were a home and title to the home was transferred to— 
(i)the spouse of such individual; 
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2.  HOWEVER: 
 
OAR 461-140-0242(3) 
Notwithstanding section (2)(a) of this rule, a transfer of a home by an 
individual or the spouse of the individual is a disqualifying transfer unless the 
title was transferred to the individual's --- 
 
a.  child (blind or disabled) 
b.  sibling with equity interest 
c.  caregiving child.  
 
For spouse, you have to look to OAR 461-140-0242(2)(b), the rule for “transfer of assets 
(including a home).”  Here, transfer to spouse language can be read to be subject to 
limitations:  
 
OAR 461-140-0242(2)(b) 
 
(2) A transfer of an asset (including a home) by an individual or the spouse of 
the individual is a disqualifying transfer unless the requirements of at least one 
of the following subsections are met:  
 
(b) The title to the asset was transferred to the person's spouse, the person's 
child who is blind or has a disability under the criteria of the Social Security 
Administration, or another for the sole benefit of the spouse or a child who is 
blind or has a disability under the criteria of the Social Security Administration, 
provided that the transfer is arranged in such a way that no individual or entity 
except this spouse or child can benefit from the asset transferred in any way, 
whether at the time of transfer or any time in the future. A direct transfer, 
transfer instrument, or trust that provides for funds or property to pass to a 
beneficiary who is not the spouse or child who is blind or has a disability under 
the criteria of the Social Security Administration is not considered to be 
established for the benefit of one of those individuals. In order for a transfer or 
a trust to be considered for the sole benefit of one of these individuals, the 
instrument or document must provide for the spending of the funds involved for 
the benefit of the individual based on the life expectancy of the individual.   
(emphasis added) 
 
QUERY: Does this rule prohibit direct transfer of home to spouse?  As a practical matter, 
there does not appear to be any attempt to enforce the “transfer is arranged in such a 
way…” requirement with regard to spouses.  This rule can be read to permit direct 
transfer to spouse.  But if the rule is read to permit direct transfer to a spouse, it should 
also be read to permit direct transfer to a disabled child, and DHS interprets the rule to 
require that a transfer to a disabled child must be to a trust. 
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POMS SI 01150.120 Exceptions to the Ineligibility Period—General –  
 
(8) Sole Benefit 
 
A transfer is considered to be for the sole benefit of a person if the transfer is 
arranged so that no other person or entity can benefit from the transferred 
resources at the time of the transfer or for the remainder of that person's life. 
This rule applies to transfers made to: 
 
• the transferor's spouse; 
• the transferor's blind or disabled child; or 
• a blind or disabled individual. 
 
E. Policy—Sole Benefit Of Another Individual 
 
A transfer is considered “for the sole benefit” of another individual only if 
established using a written agreement that legally binds the parties and clearly 
expresses that the transfer is for the sole benefit of that individual. Without 
such a document, a transfer cannot be determined to be for the sole benefit of 
the individual. Without the document, there is no way to establish that only the 
specified individual will benefit from the transfer. 
 
Examples of legally binding written agreements are a trust, a deed that 
establishes that the person getting the resource is the sole owner, or a legally 
enforceable contract that shows that the transfer is for the sole benefit of the 
individual. The sole benefit requirement is applicable to certain of the 
exceptions in SI 01150.121 and SI 01150.123. 
 
QUERY:  Does the state have the authority to assert an estate recovery claim against a 
home transferred to the community spouse after death of both spouses where a) the 
institutionalized spouse dies first and b) only the institutionalized spouse received 
medical assistance from DHS?  This is the issue in Hobart v DHS (currently pending in 
OR Court of Appeals). 
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II. EXEMPT TRANSFERS OF OTHER RESOURCES 
 
A. TRANSFER MADE EXCLUSIVELY FOR PURPOSES OTHER THAN 
ESTABLISHING ELIGIBILITY OR MAINTAINING BENEFITS.  OAR 461-140-
0242(2)(a).   
 
1. There is a rebuttable presumption that asset transferred for less than FMV was 
transferred for purposes of establishing or maintaining eligibility for benefits.  OAR 461-
140-0242(5) 
 
2. Rebutting the presumption.  OAR 461-140-0242(6): 
 
i. Present evidence other than individual’s own statement 
ii. Provide any information requested by the Department for purposes of evaluating 
the transfer 
iii. Evidence supports one of the following: 
1. Decision to make the transfer was not in the individual’s control 
2. At the time of the transfer, the individual could not reasonably have anticipated 
applying for medical assistance 
3. Unexpected loss of resources or income occurred between the time of the transfer 
and the application for medical assistance 
4. Because of other, similarly convincing, circumstances, it appears more likely than 
not that the transfer was not made, in whole or in part, for the purpose of establishing or 
maintaining eligibility for benefits. 
 
VERMEULEN v. DEPARTMENT OF HUMAN SERVICES, 231 Ore. App. 410 (2009) 
 
Facts: “At the time of the hearing, claimant was 85 years old. She had suffered a stroke in 
2001 and had stenosis and high cholesterol for which she took medication. Still, she 
remained physically active, walking 25 blocks a day. 
 
Claimant had a close relationship with her grandson, Donald, and his wife, Melissa, both 
of whom worked full time. They lived nearby, and claimant went to their house daily to 
provide child care for their children, her great-grandchildren. Claimant ate her meals with 
their family and would return to her own home at night. 
 
In 2004, Donald and Melissa expressed interest in moving in with claimant so that she 
would not be alone and so that they could provide her with care as needed. Claimant 
testified that she agreed with the idea of Donald and Melissa moving in with her. Her 
house would need extensive remodeling, however, to accommodate the two households. 
Although claimant testified that she did not really understand all the details of the transfer 
of her home, in December 2004, claimant gave a quit claim deed to Donald and Melissa 
without consideration.” 
 
Claimant suffered a stroke requiring long term care after the conveyance of title. 
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Claimant’s argument on appeal: “First, she contended, she did not know at the time of the 
transfer--and had no reason to know--that she would need to apply for medical assistance. 
Second, she contended, the circumstances of the transfer make clear that its purpose was 
not, in whole or in part, to create eligibility.” 
 
Argument & Holding:  “The claimant asserted that she had proved two of those four 
potential ways of rebutting the presumption. The first was that, "[a]t the time of transfer, 
the client could not reasonably have anticipated applying for medical assistance." OAR 
461-140-0242(4)(b). The ALJ rejected claimant's reliance on that rebuttal criterion, 
finding that--given claimant's medical history of high cholesterol, severe lumbar stenosis, 
and past stroke--she had failed to prove that she could not reasonably have anticipated 
applying for medical assistance. 
 
Whether the ALJ correctly determined that, based on the evidence in the record as a 
whole, claimant established that she could not reasonably have anticipated applying for 
medical assistance presents a question of fact, which we review for substantial evidence. 
ORS 183.482(8)(c). In this case, the ALJ relied on the facts that claimant's age and 
medical history were such that a reasonable person could have anticipated applying for 
medical assistance. In our view, the record supplies ample evidence to support the ALJ's 
findings in that regard. Arguing to the contrary, claimant first contests the ALJ's 
weighing of the evidence, in particular, the ALJ's failure to give adequate consideration 
to the family's plan to combine households to provide care for claimant and her medical 
needs. The argument, however, cannot be reconciled with our standard of review, which 
does not entail second-guessing the ALJ and reweighing the evidence. 
 
Claimant also contends that the ALJ failed to account for the fact that the evidence was 
undisputed that she did not, in fact, know about Medicaid benefits. That argument, 
however, cannot be reconciled with the wording of the rebuttal criterion that claimant 
purports to have satisfied, namely, that she "could not reasonably have anticipated 
applying for medical assistance." OAR 461-140-0242(4). The fact that she did not, in 
fact, anticipate applying for medical assistance is beside the point. 
 

The second rebuttal criterion on which claimant relied in this case was that, "[b]ecause 
of other, similarly convincing circumstances, it appears more likely than not that the 
transfer was not made, in whole or in part, for the purpose of establishing or maintaining 
eligibility for benefits." OAR 461-140-0242(4)(d). The ALJ rejected claimant's reliance on 
that criterion, as well. The ALJ's explanation for that rejection warrants careful 
examination, however. As we have noted, the ALJ rejected claimant's reliance on that 
rebuttal criterion because: 
  

   "given claimant's age, high cholesterol, severe lumbar stenosis, and history 
of stroke, claimant could have reasonably anticipated needing some type of 
medical care * * *. Therefore, claimant could have reasonably anticipated 
applying for some type of medical assistance in the future, even if she did not 
specifically know about Medicaid. Thus, I am unable to find, by a 
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preponderance of the evidence that the transfer was not made in part for the 
purpose of establishing eligibility  [***13] for medical benefits." 

 
In other words, the ALJ found that, claimant having failed to prove the one exemption, it 
necessarily follows that she failed to prove the other. That reasoning cannot be squared 
with the wording of the administrative rule …. 
The second [rebuttal criterion] requires proof that--whether or not she reasonably could 
have anticipated applying for medical assistance--there are "other, similarly convincing 
circumstances" that show that, more likely than not, the transfer was made for purposes 
other than establishing eligibility. OAR 461-140-0242(4)(d). 
 
In this case, the ALJ failed to examine whether there were such "other, similarly 
convincing circumstances" showing that claimant met her burden under OAR 461-140-
0242(4)(d). In particular, the ALJ failed to consider whether the evidence that claimant 
and her family planned the transfer of the home so that the two families could live 
together and so that claimant's grandson and his wife could care for her was sufficient to 
meet claimant's burden under the rule that they engaged in the transaction wholly for 
purposes other than establishing eligibility for Medicaid benefits. The ALJ therefore 
erroneously interpreted the applicable administrative rule, necessitating a remand for 
reconsideration under a correct interpretation of the rule. ORS 183.482(8)(c). 
 
B. DIRECT TRANSFER TO BLIND OR DISABLED CHILD 
 
1. QUERY:  Does 461-140-0242(2)(b) prohibit direct transfers to a blind or disabled 
child?  DHS maintains that in most circumstances, for a “transfer” to be considered for 
sole benefit of blind or disabled child, it must provide for the spending of funds over 
individual’s life expectancy.  Also, a transfer is limited by this condition: “provided that 
the transfer is arranged in such a way that no individual or entity except this spouse or 
child can benefit from the asset transferred in any way, whether at the time of transfer or 
any time in the future.” 
 
HOWEVER: 
 
2. Federal law: 42 USC §1396p(c)(2)(B)  An individual shall not be ineligible for 
medical assistance by reason of paragraph (1) to the extent that the assets — 
 
(iii)  were transferred to, or to a trust (including a trust described in subsection (d)(4)) 
established solely for the benefit of, the individual’s child described in subparagraph 
(A)(ii)(II),  
 
Sorber v. Velez (Dist. NJ, No. 09-cv-3799, Oct. 23, 2009): 
 
“42 U.S.C. § 1396p(c)(2)(B)(iii), the statutory subsection around which this case 
revolves, is not a model of legislative draftsmanship. In relevant part, it reads: "An 
individual shall not be ineligible for medical assistance by reason of paragraph (1) to the 
extent that . . . the assets were transferred to, or to a trust (including a trust described in 
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subsection (d)(4) of this section) established solely for the benefit of, the individual's 
child [who is blind or disabled]." The dispute between the parties concerns the phrase 
"solely for the benefit of." Plaintiffs argue that that phrase applies only to transfers made 
to "a trust," while Defendants insist that the phrase also applies to transfers made to "the 
individual's child." Based on their reading of the statute, the Defendants have apparently 
endorsed a policy that the only transfers exempt from the penalty rules are those made to 
irrevocable trusts established solely for the benefit of the child. 
 
Defendants' reading of the statute is untenable as a matter of language. The phrase "solely 
for the benefit of" follows the words "a trust." That clause is set off by commas from the 
rest of the passage, suggesting that the "solely for the benefit" language is supposed to 
apply only to the noun that immediately proceeds it. Once that clause is set off from the 
rest of the sentence, the passage reads: "An individual shall not be ineligible for medical 
assistance by reason of paragraph (1) to the extent that . . . the assets were transferred to 
the individual's child." This reading is further supported by the fact that the "solely for the 
benefit" language appears to be modifying the word "established." The word 
"established" must in turn be referring exclusively to "a trust." In summary, it is 
syntactically implausible to maintain that the "solely for the benefit" language applies to 
transfers directly to an applicant's child. Consequentially, 42 U.S.C. § 1396p(c)(2)(B)(iii) 
has the effect of exempting any transfer of resources made directly to an applicant's blind 
or disabled child, regardless of whether the transferor makes special any arrangements to 
ensure that the transfer is for the child's sole benefit.” 
 
C. TRANSFER TO TRUST FOR BLIND OR DISABLED CHILD: 
 
1. Transfer to (d)(4)(A) “Payback” special needs trust for the benefit of a disabled 
child under 65.   
 
OAR 461-140-0242(2)(c): A transfer of an asset (including a home) by an individual or 
the spouse of the individual is a disqualifying transfer unless the requirements of at least 
one of the following subsections are met: 
 
(c) The transfer was made to a trust described in OAR 461-145-0540(10), except that a 
transfer to a trust under OAR 461-145-0540(10)(a) is disqualifying if the individual is 
age 65 or older.” 
 
In other words, under state regulations, the transferor must be under 65. 
 
HOWEVER: 42 U.S.C. § 1396p(c)(2)(B) (iv) exempts assets “transferred to a trust 
(including a trust described in subsection (d)(4)) established solely for the benefit of an 
individual under 65 years of age who is disabled (as defined in section 1382c(a)(3) of this 
title)”   
 
2. Transfer to pooled special needs trust for individual under 65 is allowed under 
state law.  461-140-0242(2)(d).   
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3. Transfer to “actuarial life expectancy” trust for sole benefit of disabled or blind 
child is allowed under state law. 
 
QUERY: In order for a transfer of resources to a trust for a blind or disabled child, other 
than a “payback special needs trust,” to be exempt, must that trust be an “actuarial life 
expectancy” trust as described in 461-140-0242(2)? 
 
461-140-0242(2) A transfer of an asset (including a home) by an individual or the 
spouse of the individual is a disqualifying transfer unless the requirements of at 
least one of the following subsections are met: 

b.  The title to the asset was transferred to the person's spouse, the 
person's child who is blind or has a disability under the criteria of the 
Social Security Administration, or another for the sole benefit of the 
spouse or a child who is blind or has a disability under the criteria of the 
Social Security Administration, provided that the transfer is arranged in 
such a way that no individual or entity except this spouse or child can 
benefit from the asset transferred in any way, whether at the time of 
transfer or any time in the future. A direct transfer, transfer instrument, 
or trust that provides for funds or property to pass to a beneficiary who is 
not the spouse or child who is blind or has a disability under the criteria 
of the Social Security Administration is not considered to be established 
for the benefit of one of those individuals. In order for a transfer or a 
trust to be considered for the sole benefit of one of these individuals, the 
instrument or document must provide for the spending of the funds 
involved for the benefit of the individual based on the life expectancy of 
the individual. 

State regulatory requirements: 
  a) actuarially sound – questionable authority for DHS rule 
 b) no person other than disabled or blind person can have a future benefit – 
clearly violates federal law, at least in the 6th Circuit: 
 
42 U.S.C. § 1396p(c)(2)(B)(iv) provides: 
 
“An individual shall not be ineligible for medical assistance by reason of paragraph (1) to 
the extent that the assets—were transferred to a trust (including a trust described in 
subsection (d)(4)) established solely for the benefit of an individual under 65 years of age 
who is disabled (as defined in section 1382c(a)(3) of this title)” 
 
 ANY trust for a disabled child under 65 should be exempt under this rule as long 
as it meets “sole benefit” requirement. 
 
 No federal regulations on sole benefit.   
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 Must a trust have a term requiring that its assets be distributed to the lifetime 
beneficiary over the beneficiary’s actuarial life expectancy in order to be for the “sole 
benefit” of the beneficiary? 
 
 Two sources of authority regarding “sole benefit” requirement that are not 
regulations, but which are regularly cited by courts as persuasive.  They appear to be in 
conflict: 
 
a.  State Medicaid Manual (“Transmittal 64”), Sec. 3257 – Does require the trust to 
have an actuarial life expectancy payout requirement: 
 

6. For the Sole Benefit of.--A transfer is considered to be for the sole benefit 
of a spouse, blind or disabled child, or a disabled individual if the transfer is arranged in 
such a way that no individual or entity except the spouse, blind or disabled child, or 
disabled individual can benefit from the assets transferred in any way, whether at the time 
of the transfer or at any time in the future. 
 
Similarly, a trust is considered to be established for the sole benefit of a spouse, blind or 
disabled child, or disabled individual if the trust benefits no one but that individual, 
whether at the time the trust is established or any time in the future.   
 
In order for a transfer or trust to be considered to be for the sole benefit of one of these 
individuals, the instrument or document must provide for the spending of the funds 
involved for the benefit of the individual on a basis that is actuarially sound based on the 
life expectancy of the individual involved.  When the instrument or document does not so 
provide, any potential exemption from penalty or consideration for eligibility purposes is 
void. 
 
b. Social Security POMS Manual – Set out above - Does not require the trust to have 
an actuarial life expectancy payout requirement. 
 
What about “no future benefit” requirement? 
 
Hughes v. McCarthy, 734 F.3d 473 (6th Cir. 2013): The sole benefit rule is not violated 
simply because a trust or annuity has a remainder beneficiary on the disabled person or 
spouse’s death.   
 
QUERY: Does a transfer to a third-party funded (no payback clause) special needs trust 
qualify as an exempt transfer under this provision?  Certainly, it does under 42 U.S.C. § 
1396p(c)(2)(B)(iv) provided it is for the sole benefit of the disabled child.  Consider 
adding a clause requiring payments for special needs based on life expectancy. 
 
QUERY:  Do you actually need to create a “special needs trust” for the disabled child in 
the first place?  Especially if the child gets SSI, no requirement that the trustee be 
restricted from making distributions for food and shelter, if other requirements of POMS 
are met.  Simonsen v. Bremby, No. 16-204-cv (2d Cir., Feb. 15, 2017).  Donna G v. 
Nebraska Department of Health and Human Services, 301 Neb. 838, 920 N.W.2d 668 
(2018). 
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D. DIRECT TRANSFERS OF ASSETS TO SPOUSE 
 
1. FEDERAL LAW – ANY transfer of ANY asset to spouse, directly or to other for 
sole benefit of spouse, is exempt: 
 
42 U.S.C. § 1396p(c)(2) An individual shall not be ineligible for medical assistance by 
reason of paragraph (1) to the extent that 
 
(B)the assets— 
(i)were transferred to the individual’s spouse or to another for the sole benefit of the 
individual’s spouse, 
 
2. POMS SI 01150.123 Exceptions — Non-Home Transfers to Certain Family 
Members 
 
Policy — Exception For Non-Home Transfers To Certain Family Members 
 
The period of ineligibility for transferring a non-home resource at less than fair market 
value does not apply if the resource was transferred to: 
 
• the transferor's spouse (including a separated spouse); or 
 
• another person for the sole benefit of the transferor's spouse; or 
 
• the transferor's child of any age who is blind or disabled. 
 
NOTE: The period of ineligibility also does not apply if the resource is first transferred to 
the transferor's spouse and the spouse subsequently transfers it to another individual for 
the sole benefit of the spouse. 
 
3. STATE ADMNISTRATIVE RULE:  OAR 461-140-0242(2)(b) (text set out 
above), which provides limitations (no one can benefit in the future, other than spouse; 
actuarial life expectancy).  See discussion above re transfer of home to spouse. 
 
E. TRANSFERS TO YOUR OWN TRUST 
 
1. Not a disqualifying transfer of assets to transfer your own assets to a trust 
described in OAR 461-145-0540(10), except that a transfer to a trust under OAR 461-
145-0540(10)(a) is disqualifying if the individual is age 65 or older. 
 
OAR 461-145-0540(10)(a): 
 
Notwithstanding the provisions in sections (1), (3), and (5) to (9) of this rule, 
the following trusts are not considered in determining eligibility (see OAR 461-
001-0000) for OSIPM and QMB-DW: 

https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-001-0000.htm
https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-001-0000.htm
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a. A trust containing the assets of an individual determined to have a 
disability that meets the SSI criteria, if all of the following are met: 

A. The trust was created before the individual reached age 65; 

B. The state will receive all funds remaining in the trust upon the death of the 
individual, up to the amount of medical assistance provided on behalf of the 
individual; 

C. All funding of and transfers to the trust occurred before the individual 
reached age 65 (if funding or transfers occur after that time, see OAR 461-
140-0210 as it may constitute a disqualifying transfer of assets); and 

D. The trust was established by one of the following: 

i. The individual if the trust was established on or after 
December 13, 2016, 

ii. The individual's parent (see OAR 461-001-0000), 

iii. The individual's grandparent, 

iv. The individual's legal guardian or conservator, or 

v. A court. 

What is missing?  A requirement that the trust must distribute assets only for the “special 
needs” of the beneficiary. 
 
QUERY:  Does the language above require that distributions can only be made for the 
“special needs” of the beneficiary?  Is the following an exempt trust that a Medicaid 
applicant can fund with her own assets without a transfer penalty?  Irrevocable trust; 
spendthrift clause, Principal and Income for HEMS in Trustee’s discretion, beneficiary 
has no authority to direct trustee to distribute for support or maintenance or to distribute 
cash, payback clause, established by individual after 12-13-16 or by her parents prior to 
that.   
 
2. A Transfer to your own revocable trust does not trigger a disqualification penalty, 
but the trust itself is considered a countable resource. 
 
OAR 461-145-0540 (8): If the trust is revocable, it is treated as follows: 

a. In the OSIP, OSIPM, and QMB-DW programs: 

A. The total value of the trust is considered a resource available to 
the individual. 

https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-001-0000.htm
https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-140-0210.htm
https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-140-0210.htm
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B. A payment made from the trust to or for the benefit of the 
individual is excluded as income. 

461-140-0220  Determining if a Transfer of an Asset is Disqualifying 

Retroactively effective July 6, 2020, a transfer of an asset is not disqualifying if 
the requirements of OAR 461-140-0242 or one of the following sections are 
met: 

1. The asset was excluded as personal belongings as described in 
OAR 461-145-0390. 

2. The asset was sold or traded for compensation equal to or greater than 
fair market value. 

E. TRANSFER TO A QUALIFYING TRUST FOR ANY DISABLED INDIVIDUAL 
IS PERMITTED BY FEDERAL LAW, BUT NOT BY THE OREGON RULE 

1.  Federal law:  “An individual shall not be ineligible for medical assistance by reason of 
paragraph (1) to the extent that…the assets…were transferred to a trust (including a trust 
described in subsection d(4)) established solely for the benefit of an individual under 65 
years of age who is disabled as defined in section 1382c(a)(3) of this title.”  42 USC 
1396p(c)(2)(B)(iv) 
 
2.  But the OAR only exempts transfers to trusts (“transfers to another”) for the sole 
benefit of the individual’s spouse or blind or disabled child.  OAR 461-140-0242(2)(b) 

 
 
III. OTHER EXEMPT TRANSFERS 
 
A. POST-ELIGIBILITY TRANSFER BY COMMUNITY SPOUSE.   
 
Does not affect spouse on Medicaid.  Does affect future eligibility of community spouse. 
 
OAR 461-140-0242(2)(f): 
 
“A transfer of an asset (including a home) by an individual or the spouse of the individual 
is a disqualifying transfer unless the requirements of at least one of the following 
subsections are met: 
 
(f)The resource is transferred by the community spouse after the Department has 
determined the community spouse's resource allowance in accordance with OAR 461-
160-0580 and the resource has not been attributed to the institutionalized spouse. 
Notwithstanding this subsection, a transfer of a resource by a community spouse who is 
receiving or applying for benefits remains subject to all rules regarding the transfer of an 
asset by an individual.” 

http://dhsmanuals.hr.state.or.us/A/461-145-0390.htm
http://dhsmanuals.hr.state.or.us/A/461-140-0242.htm
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B. CARE CONTRACTS 
 
This is a transfer issue only if there is an exchange of an asset for less than fair market 
value.  Otherwise, not really an “exempt transfer;” more like “not a transfer for less than 
FMV.”   
 
OAR 461-140-0242(4): 

4.  Except for a transfer permitted under section (3) of this rule, each of 
the following subsections applies in determining whether an asset is 
considered transferred for fair market value: 

a. The compensation received for the asset must be in a tangible 
form with intrinsic value. 

b. The Department presumes that services provided for free at the 
time were intended to be provided without compensation, and 
that a transfer to an individual for services provided for free in 
the past is a disqualifying transfer of assets. This presumption is 
rebuttable with convincing evidence. This evidence must also 
show that there was an express agreement to provide services for 
compensation at the time the services were provided. 

c. Compensation for services is valued at the average market rate 
at the time the services were provided, unless the express 
agreement provides a lower rate. 

 
PRACTICE TIP: Establishing fair market value:  Genworth long term care cost survey – 
has regional averages for facility-based care and in-home care.   
 
 

IV. DHS CLAIMS AUTHORITY TO BRING CIVIL ACTION TO “SET 
ASIDE” A TRANSFER OF ASSETS AND TO RECOVER PUBLIC 
ASSISTANCE / MEDICAL ASSISTANCE.   

 
A.  DHS claims statutory and regulatory authority to prosecute a civil suit or action 
against a person who has obtained, or aided another in obtaining, public assistance or 
medical assistance in violation of an Oregon statute that forbids transferring money or 
property with the intent to enable a person to meet public assistance or medical assistance 
eligibility requirements.  
 
1. DHS may prosecute a civil suit or action to set aside the transfer, gift, or other 
disposition of money or property made in violation of ORS 411.630.  ORS 411.620(1). 
(This is the authority DHS relies on in the Hobart v. DHS estate recovery case currently 
pending in the OR Court of Appeals.) 
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2. A person may not transfer, conceal or dispose of any money or property with the 
intent to enable the person to meet or appear to meet any public assistance or medical 
assistance eligibility requirement, nor may a person knowingly aid or abet another in 
doing so.  ORS 411.630(2)(a),(3). 
 
3.  The Department retains the authority to bring a civil suit or action to set aside a 
transfer of assets for less than fair market value.  OAR 461-140-0300(4) 
 
QUERY:  Isn’t DHS precluded under federal law from bringing a civil action to set aside 
an otherwise allowable transfer of assets, even if the transfer was made with the intent of 
enabling an individual to later meet Medicaid eligibility requirements?  Can DHS bring a 
civil action to set aside a transfer made prior to the five-year look back period if DHS 
believes the transfer was made for Medicaid planning purposes?  Can DHS bring a civil 
action to set aside a transfer from the Medicaid spouse to the community spouse? 
 
Supremacy Issue: 
 
42 USC §1396p(c)(4) “A State (including a State which has elected treatment under 
section 1396a(f) of this title) may not provide for any period of ineligibility for an 
individual due to transfer of resources for less than fair market value except in 
accordance with this subsection.” 
 
42 USC §1396a(a)(18) requires states to “comply with the provisions of section 1396p of 
this title with respect to liens, adjustments and recoveries of medical assistance correctly 
paid, transfers of assets, and treatment of certain trusts.” 
 
 

RESIDENCE 
 

Issue:  Is a residence an excluded asset or a countable asset? 
 
I. BASIC RULE: Assets are countable unless excluded.  An asset is either a 
“resource” or “income.”    

461-140-0010    Effective 09/01/16 
Assets; Income and Resources 

1. An available asset, either income or a resource, is categorized as either 
excluded or countable (defined in OAR 461-001-0000). 

2. The availability of resources is covered in OAR 461-140-0020. 

3. The availability of income is covered in OAR 461-140-0040. 

http://dhsmanuals.hr.state.or.us/A/461-140-0040.htm
http://dhsmanuals.hr.state.or.us/A/461-140-0020.htm
http://dhsmanuals.hr.state.or.us/A/461-001-0000.htm
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4. Excluded assets are identified in the rules in this chapter (see 
divisions 140 and 145 in particular) and are not considered when a 
client's eligibility and benefit level are determined. 

5. In the OSIP, OSIPM, and QMB programs, an asset excluded pursuant to 
a rule in OAR Chapter 461 remains excluded as long as the asset is used 
in a manner consistent with the rule that provided the exclusion. 

6. An available asset not specifically excluded is countable, and its value is 
used in determining the eligibility and benefit level of a client. 

7. An asset may not be counted as a resource and as income in the same 
month. 

II. WHAT CONSTITUTES A “RESIDENCE”? 
 
A. Any shelter, including a vehicle can be a home, if applicant or spouse lives there.  
461-145-0220(1) 
 
1.  Includes land on which home is built and “contiguous property.” 
 
OAR 461-145-0220(1)(a)(A) 

i. It must not be separated from the land on which the 
home is built by land owned by people outside 
the financial group (see OAR 461-110-0530). 

ii. It must not be separated by a public right-of-way, 
such as a road. 

iii. It must be property that cannot be sold separately 
from the home. 

B. In the OSIP, OSIPM, QMB, and SNAP programs, 
contiguous property is property not separated from the land 
on which the home is built by land owned by people 
outside the financial group. 

b. Other dwellings on the land surrounding the home that cannot be 
sold separately from the home. 

III. GENERAL EXCLUSION RULE FOR RESIDENCE 
 
OAR 461-145-0220(2): 

B.  The equity value (see OAR 461-001-0000) of a home is excluded if the 
requirements of at least one of the following subparagraphs are met: 

http://dhsmanuals.hr.state.or.us/FMPRO?-db=Rules.fp5&-lay=Main&-format=report.htm&OARNbr=461-145*&-sortfield=OARNbr&-find
http://dhsmanuals.hr.state.or.us/FMPRO?-db=Rules.fp5&-lay=Main&-format=report.htm&OARNbr=461-140*&-sortfield=OARNbr&-find
https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-110-0530.htm
https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-001-0000.htm
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i. [blind or disabled child] or “relative dependent on the individual 
for support” occupies the home. 

ii. The spouse of the individual occupies the home. 

iii. The equity in the home is $603,000 or less, and the requirements 
of at least one of the following sub-subparagraphs are met: 

I. The individual occupies the home. 

II. The home equity is excluded as income producing 
property (461-145-0252) 

III. The home is listed for sale  

iv. Notwithstanding OAR 461-120-0330, the equity in the home is 
more than $603,000 and the individual is unable legally to 
convert the equity value in the home to cash. 

 
IV. EXCLUSIONS DURING TEMPORARY ABSENCE FROM RESIDENCE 

 
A. Excluded if Medicaid recipient is absent to receive long-term care or home and 
community-based care, and “provides evidence that the individual will return to the 
home. The evidence must reflect the subjective intent of the individual, regardless of the 
individual's medical condition.”  OAR 461-145-0220(3)(c) 

 
B. Excluded when “the individual is absent due to illness, employment or training 
for future employment, seasonal employment, or uninhabitability; and both of the 
following conditions are met: 

a. The absent individual has provided evidence that the absent individual will 
return home, and 
b. The evidence reflects the subjective intent of the individual, regardless of the 
individual’s medical condition.”  OAR 461-145-0220(3)(d) 
 

C. Excluded if spouse, blind or disabled child, child under 21, or relative dependent 
on support resides in home.  OAR 461-145-0220(3)(c)(B) 

 
 

LIFE ESTATES 
 
I. ELIGIBILITY 
 
A.  Life estate in a residence is an exempt asset.  OAR 461-145-0310(1):   For all 
programs except OSIP, OSIPM, and all QMB programs, if a financial group (see OAR 
461-110-0530) is living in real property (see OAR 461-001-0000) while a member holds 
a life estate (see OAR 461-001-0000) in this property, the property is treated as a home 

https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-120-0330.htm
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(see OAR 461-145-0220). In all other situations, a life estate is treated as real property 
(see OAR 461-145-0420).   
 
Spouse or disabled child or dependent relative could be residing on the property for it to 
count as an exempt residence.   
 
B.  Life estate in property that is not a residence is countable but may not be available.   
 
461-145-0310(2): In the OSIP, OSIPM, and QMB-DW programs: For purposes of this 
section and section (3) of this rule, the value of the rights conferred by the life estate is 
established by the Life Estate and Remainder Interest Table of the federal Centers for 
Medicare and Medicaid Services, State Medicaid Manual, section 3258.9(A). 
a) A life estate owned by a member of the financial group is treated as follows: 
If a member of the financial group is living on the property the value of the life estate is 
treated as a home (see OAR 461-145-0220). 
b) If a member of the financial group is not living on the property the value of the life 
estate is counted as a resource. The life estate is considered unavailable if other parties 
with an ownership interest in the property refuse to sell their interest or refuse to purchase 
the life estate interest in the property. 
 
461-140-0020    Availability of Resources 
Except as provided in sections (2) to (4) of this rule: 
 
(2)A resource is not available to a client in each of the following situations: 
 
b) The resource is jointly owned with others not in the financial group who are 
unwilling to sell their interest in the resource, and the client's interest is not 
reasonably saleable. 
 
In re Schmalz, 934 N.W.2d 114 (Minn. App. 2019) 
 
Guilfoil v. Sec'y of the Exec. Office of Health &amp; Human Servs., 486 Mass. 788, 162 
N.E.3d 627 (Mass. 2021) 
 
C.  Transfer of Assets.    
 
OAR 461-145-0310(3): In the OSIP and OSIPM programs: 
 
a) A transfer for less than fair market value (see OAR 461-001-0000) in which 
a member of the financial group retains a life estate is a disqualifying transfer. 
A transfer is considered for less than fair market value if the fair market value 
of the transferred resource on the day prior to the transfer is greater than the 
sum of the value of the rights conferred by the life estate plus the compensation 
received for the transfer. 
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b) If a member of the financial group purchases a life estate interest in the 
home of another individual on or after July 1, 2006, the purchase is considered 
a transfer of resources unless the client resides in this home for at least 12 
consecutive months after the date of the purchase. The value of the transfer for 
a client who does not reside in the home for at least 12 consecutive months is 
calculated by using the purchase price of the life estate. 
 
 
II. ESTATE RECOVERY 
 
A. LIFE ESTATE CREATED BY MEDICAID RECIPIENT: 
 
ORS 416.350(6) As used in this section: 
(a)“Estate” includes all real and personal property and other assets in which the deceased 
individual had any legal title or interest at the time of death including assets conveyed to 
a survivor, heir or assign of the deceased individual through joint tenancy, tenancy in 
common, survivorship, life estate, living trust or other similar arrangement. 
 
State v Willingham, 206 Or.App. 156 (2006) (legislature intended with this statute to 
modify the common law rule that a life estate interest is extinguished at death) 
 
461-135-0845(2) Effective July 18, 1995, the value (see OAR 461-135-0832) of a life 
estate (see OAR 461-135-0832) or other interest (see OAR 461-135-0832) in real 
property (see OAR 461-135-0832), personal property (see OAR 461-135-0832),or other 
assets (see OAR 461-135-0832) measured by or valued with respect to a life span, 
including that of the relevant recipient of assistance (see OAR 461-135-0832), is 
established by reference to the life estate valuation tables in this section and is valued as 
of the time of death (see OAR 461-135-0832) of the recipient of assistance irrespective of 
the actual life span of the measuring life. 
 
B. ARGUMENT THAT LIFE ESTATE CREATED BY PERSON OTHER THAN 
MEDICAID RECIPIENT IS NOT SUBJECT TO ESTATE RECOVERY CLAIM 
 
1. ORS 416.350(6) provides that the “estate” subject to DHS’s claim includes assets 
conveyed to someone other than the Medicaid recipient through life estate. It does not 
include a life estate (or the indefinite right to reside in a property) granted by a third party 
for the benefit of the recipient. 
 
2. Nay v. Dep't of Human Servs., 267 Or. App. 240, 246-47, (Or.App., 2014).  
 
“The federal statute governing "estate recovery," 42 USC § 1396p(b)(4), sets forth two 
definitions of "estate," one mandatory and one permissive. That statute begins by 
defining estate "with respect to a deceased individual." Paragraph (b)(4)(A) provides the 
mandatory limits for estate recovery programs administered by the states, requiring that 
states seek recovery from a Medicaid [**726] recipient's "real and personal property and 
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other assets included within the [deceased] individual's estate, as defined for purposes of 
State probate law" and leaves that definition to state law. 42 USC § 1396p(b)(4)(A). 
 
On the other hand, 42 USC section 1396p(b)(4)(B) is permissive. It allows states the 
option to enact legislation and promulgate rules that enable the state to recover from a 
more expansive definition of assets, defined as 
"any other real and personal property and other assets in which the [deceased] individual 
had any legal title or interest at the time of death (to the extent of such interest), including 
such assets conveyed to a survivor, heir, or assign of the deceased individual through 
joint tenancy, tenancy in common, survivorship, life estate, living trust, or other 
arrangement[.]" 
 
Under that definition, it becomes clear from the plain text of the statute that the assets 
subject to estate recovery include property subject to probate, 42 USC § 1396p(b)(4)(A), 
but also reaches "assets conveyed" to another person through any one of the listed 
methods, 42 USC § 1396p(b)(4)(B). Virtually all of the methods for conveyance to 
another person included in the definition of "estate" are legal terms--namely "joint 
tenancy, tenancy in common, survivorship, life estate, living trust"--referencing various 
methods of transferring legal title or interest that generally occur by operation of law on 
account of the Medicaid recipient's death. 
 
3. State v Willingham facts: Medicaid recipient transferred certain real property to 
his son, reserving a life. There are no reported cases which I have been able to find which 
grant any state the authority to assert claims against life estates granted by a third party 
for the benefit of the Medicaid recipient. 
 
4. Idaho Dep't of Health & Welfare v. Peterson (In re Estate of Peterson), 340 P.3d 
1143 (Idaho 2014): 
 
The purpose of the estate recovery statutes is to “prevent individuals from transferring 
their assets to survivors, heirs or assigns, while at the same time benefitting from 
taxpayer funds intended to assist the poor.”  
 
“Assets” as defined by 42 USC 1396p(h)(1) “seems to specifically address resources in 
which the recipient had an interest at one time but disposed of through her own actions or 
those of her spouse – such as a lifetime transfer of a home.” 
 
 

ANNUITIES 
 
I. What Is An Annuity? 

 
A.  OAR Definition of “Commercial Annuity” 
 
OAR 461-145-0022(1)(e):  “‘Commercial annuity’ means a contract or 
agreement (not related to employment) by which an individual receives 
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annuitized payments on an investment for a lifetime or specified number of 
years.”  
  
B. Parties 

 
1. Issuer – financial institution (usually an insurance company) from whom the annuity 

is purchased. 
2. Owner/Purchaser – person whose funds are used to buy the annuity 
3. Annuitant – the measuring life (person whose life expectancy is relevant in 

determining the term of the annuity) 
4. Payee – person to whom the annuitized payments are made 
5. Beneficiaries – persons/entities who will receive the ongoing annuitized payments or 

the remaining balance of the annuity upon the death of the annuitant 
 
II. Annuity Purchase for Medicaid Spend-Down 
 
A.  How might an annuity purchase factor into a Medicaid spend-down plan? 
 
1. Resources of both the Medicaid applicant and the community spouse are 
countable.  With regard to income, only the Medicaid spouse’s income is counted; the 
income of the community spouse is not countable.  Purchase of a Medicaid-compliant 
annuity as part of a Medicaid spend-down provides an option for converting a countable 
resource (cash, brokerage account, IRA) to non-countable income for the community 
spouse. 

 
2. If the Medicaid spouse is the annuitant, it doesn’t generally help to convert a 
resource to an annuitized income stream – higher income for Medicaid spouse generally 
just results in a higher monthly Service Payment Liability.   

 
3. But if the community spouse has relatively low income, there may still be some 
advantage to an annuity for which the Medicaid spouse is the annuitant, if the community 
spouse has relatively low income.  A community spouse with relatively low income is 
entitled to have a portion of the Medicaid spouse’s income diverted to her to help her 
meet her monthly housing costs.  This diverted income is known as the MMNA – 
Minimum Monthly Needs Allowance.  Sometimes, the MMNA amount to which the 
community spouse is entitled is less than the Medicaid spouse’s income.  Purchasing an 
annuity for the Medicaid spouse as part of a Medicaid spend-down can increase the 
Medicaid spouse’s income to an amount high enough to allow the Medicaid spouse to 
fund the entire MMNA to which the community spouse is entitled. 
 
III. Criteria for Medicaid-compliant annuities. 
 
A. An annuity purchased on or after July 1, 2006 by the Medicaid applicant or 
spouse must comply with OAR 461-145-0022(10): 
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10. This section lists the requirements for a commercial annuity purchased 
by the individual or the spouse of the individual on or after July 1, 2006, 
when an individual is in a nonstandard living arrangement, and the 
annuity names the individual or the community spouse as the annuitant. 
Annuities that meet all of the requirements of this section are counted as 
unearned income to the payee. The treatment of annuities that do not 
meet all requirements of this section is covered in sections (11) and (12) 
of this rule. 

a. The annuity must comply with one of the following paragraphs: 

A. The first remainder beneficiary is the spouse of the 
individual; the Department is named as the second 
remainder beneficiary for up to the total amount of medical 
assistance paid on behalf of the individual; and in the event 
that the spouse transfers any of the remainder of the annuity 
for less than fair market value (see OAR 461-001-0000), 
the Department is the second remainder beneficiary for up 
to the total amount of medical assistance paid on behalf of 
the individual. 

B. The first remainder beneficiary is the annuitant's child*; the 
Department is named as the second remainder beneficiary 
for up to the total amount of medical assistance paid on 
behalf of the individual; and in the event that the child or a 
representative on behalf of the child transfers any of the 
remainder of the annuity for less than fair market value, the 
Department is the second remainder beneficiary for up to 
the total amount of medical assistance paid on behalf of the 
individual. 

[*child = minor or disabled child, per OAR 461-145-
0022(d)] 

C. The first remainder beneficiary is the Department for up to 
the total amount of medical assistance paid on behalf of the 
individual. 

b. The annuity must be irrevocable. 

c. The annuity must be non-assignable. 

d. The annuity must be actuarially sound. 

http://dhsmanuals.hr.state.or.us/A/461-001-0000.htm
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e. The annuity is issued by a business that is licensed and approved 
to issue a commercial annuity by the state in which the annuity is 
purchased. 

B. Consequence of non-compliance with 10(a), 10(d) or 10(e) = annuity purchase is 
a disqualifying transfer of assets, but annuity is not counted as a resource.  OAR 461-
145-0022(11) 
 
C. Consequence of non-compliance with 10(b) or 10(c) = annuity is counted as a 
resource.    OAR 461-145-0022(12) (see rule for calculation of countable cash value of 
annuity). 

 
 

IV. Beneficiaries 
 
A. Issue – Who is the beneficiary for purposes of 10(a)(A)? 
 
1. If the Medicaid applicant is the annuitant – the first remainder beneficiary must 
be: 

• the Medicaid applicant’s spouse with DHS as second remainder beneficiary per 
10(a)(A); or 

• the Medicaid applicant’s minor or disabled child, with DHS as second remainder 
beneficiary per 10(a)(B); or 

• the Department, per 10(a)(C). 
 
2. If the community spouse is the annuitant – the first remainder beneficiary must be 
either be: 

• the community spouse’s minor or disabled child, with DHS as second remainder 
beneficiary per 10(a)(B); or 

• the Department, per 10(a)(C). 
 

3. Note – regardless of who is named as the beneficiary, the applicant 
and spouse, by virtue of signing the application, agree that DHS 
becomes the remainder beneficiary.  OAR 461-145-0022. 

 
DHS sends “Notice of Beneficiary Assignment” (SDS 0545) to notify the annuity 
issuer that “As a condition of receiving Medicaid assistance, the annuitant has 
agreed that the Department is now a preferred remainder beneficiary for this 
annuity, up to the full amount of Medicaid assistance received.”  The form asks 
the annuity issuer to notify DHS if the beneficiary designation is changed or if the 
annuitant makes any withdrawals beyond the regularly scheduled monthly 
payments. 
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V. Total Amount of Medical Assistance 
 
A. Issue – How is “up to the total amount of medical assistance paid on behalf of the 
individual” defined, for purposes of 10(a)(A), 10(a)(B), and 10a(C)? 
 
1. DHS takes the position that its right to recover against a community spouse’s 
annuity is not limited to the amount the state paid for the Medicaid spouse’s medical and 
care costs up through the date of the community spouse’s death.  DHS relies on 
Hutcherson v. Arizona Health Care Cost Containment Sys. Admin (667 F.3d 1066) to 
support its position that the state can also be reimbursed from the annuity for the cost of 
medical assistance paid out on behalf of the Medicaid spouse even after the community 
spouse’s death.  Purchase of an annuity naming Oregon DHS as the first remainder 
beneficiary “to the extent of medical benefits provided to my spouse through the date of 
my death,” for example, will be considered a disqualifying transfer of assets. 
 
 
VI.  Actuarial Soundness 
 
A. Issue – What constitutes an “actuarially sound” annuity, for purposes of 10(d)? 

1.  OAR 461-145-0022(1)(a): 

(a)  ‘Actuarially sound’ means a commercial annuity which pays principal and 
interest out in equal monthly installments over the actuarial life expectancy of 
the annuitant, with no deferral and no balloon payments. For purposes of this 
definition, the actuarial life expectancy is established by the Periodic Life Table 
of the Office of the Chief Actuary of the Social Security Administration*, and, 
for transactions (including the purchase of an annuity) occurring on or after 
July 1, 2008, the payout period must be within 12 months of the actuarial 
life expectancy, measured at the time of purchase. 
   * https://www.ssa.gov/oact/STATS/table4c6.html 
 
2. The requirement for a payout within twelve months of life expectancy does not 
appear in federal law.  Rather, federal law provides that the annuity must be “actuarially 
sound (as determined in accordance with actuarial publications of the Office of the Chief 
Actuary of the Social Security Administration)” and must “provide for payments in equal 
amounts during the term of the annuity, with no deferral and no balloon payments made.”  
42 USC 1396p(c)(1)(G)(ii)(II),(III) 
 
 See Zahner v. Sec’y Pa. Dep’t of Human Services, 802 F.3d 497 (3rd Cir. 2015):  
Medicaid applicants with life expectancies of eight to ten years had purchased annuities 
with payout periods of only 12 to 18 months.  The Department claimed these annuities 
were not “actuarially sound” because they were too short compared to the annuitant’s life 
expectancy, and argued that the annuities were “sham transactions” with no economic 
value other than to qualify the applicants for Medicaid without having to spend down 
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their resources on care.  The federal district court agreed with the Department.  The Third 
Circuit reversed, holding that an annuity is “actuarially sound” if “its term is less than the 
annuitant’s reasonable life expectancy.”  Zahner at 508. 
 
 
VII. Annuitization of Medicaid Spouse’s IRA? 
 
QUERY:  Can the Medicaid spouse purchase an annuity irrevocably naming the 
community spouse as the payee, using funds held only in the name of the Medicaid 
spouse?  Could the Medicaid spouse’s IRA be annuitized to irrevocably name the 
community spouse (rather than the Medicaid spouse IRA owner) as the payee, so that the 
community spouse receives the annuity’s income stream even though the Medicaid 
spouse is the purchaser/owner/annuitant? 
 
See Fixing the Leak: Avoiding IRA Liquidation in Crisis Medicaid Planning, by Dale M. 
Krause JD LLM and Scott M. Engstrom JD, NAELA Journal (Fall 2020), and 
Commentary on Fixing the Leak: Avoiding IRA Liquidation in Crisis Medicaid Planning, 
by Ron Landsman, Esq., CAP, and Professor David English, NAELA Journal (Fall 2020) 
 

 
SALES CONTRACTS 

 

OAR 461-145-0240    Effective 07/01/17 
Income-Producing Sales Contract 

1. The equity value (see OAR 461-001-0000) of an income-producing sales 
contract is treated as follows: 

a. In the OSIPM and QMB-DW programs: 

A. Except for a contract resulting from the sale of a home, that 
is treated in accordance with paragraph (B) of this 
subsection, it is a countable (see OAR 461-001-0000) 
resource valued at the outstanding principal balance of the 
contract unless the individual provides convincing evidence 
of a lower cash value or there is a legal bar to the sale of 
the contract. If there is a legal bar to the sale of the 
contract, the equity value of the contract is a transfer of 
assets (OAR 461-140-0210 to 461-140-0300 regulate the 
effect of a transfer of assets on a client) for less than fair 
market value (see OAR 461-001-0000). 

B. The equity value of a contract resulting from the sale of a 
home is excluded if the entire principal portion of the 

http://dhsmanuals.hr.state.or.us/A/461-001-0000.htm
https://sharedsystems.dhsoha.state.or.us/rules/index.cfm?fuseaction=manual.searchResults&OARNbr=461-140*
http://dhsmanuals.hr.state.or.us/A/461-001-0000.htm
http://dhsmanuals.hr.state.or.us/A/461-001-0000.htm
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payments received from the contract is used to purchase 
another home within three calendar months of receipt of the 
payments. Otherwise the equity value is treated in 
accordance with paragraph (A) of this subsection. 

b. Except as provided for in subparagraph (a) of this section, it is 
excluded. 

2. In all programs, income received from a sales contract is treated as 
provided in OAR 461-145-0460. 

HOWEVER: 
 
42 USC 1396p(c)(1)(I): 
 

(I) For purposes of this paragraph with respect to a transfer of assets, the term 
“assets” includes funds used to purchase a promissory note, loan, or 
mortgage unless such note, loan, or mortgage— 

 
(i) has a repayment term that is actuarially sound (as determined in 

accordance with actuarial publications of the Office of the Chief Actuary 
of the Social Security Administration); 

 
(ii) provides for payments to be made in equal amounts during the term of the 

loan, with no deferral and no balloon payments made; and 
 
(iii) prohibits the cancellation of the balance upon the death of the lender. 
 
In the case of a promissory note, loan, or mortgage that does not satisfy the 
requirements of clauses (i) through (iii), the value of such note, loan, or mortgage 
shall be the outstanding balance due as of the date of the individual’s application 
for medical assistance for services described in subparagraph (C). 

 
OAR 461-145-0330    Effective 10/01/18 
Loans and Interest on Loans 

6.  In the OSIPM (except OSIPM-EPD) program, if an individual or 
a spouse (see OAR 461-001-0000) of an individual uses funds to purchase a 
mortgage or to purchase or lend money for a promissory note or loan: 

a. In a transaction occurring on or after July 1, 2006: 

A. The balance of the payments owing to the individual 
or spouse of the individual is a transfer of assets for less 
than fair market value (see OAR 461-001-0000), unless all 
of the following requirements are met: 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1661112359-753350450&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1408207997-1868599748&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1408207997-1868599748&term_occur=999&term_src=
http://dhsmanuals.hr.state.or.us/A/461-145-0460.htm
https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-001-0000.htm
https://sharedsystems.dhsoha.state.or.us/caf/arm/A/461-001-0000.htm
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i. The total value of the transaction is being repaid to 
the individual or spouse of the individual within 
three months of the life expectancy per the actuarial 
life expectancy of that individual as established by 
the Period Life Table of the Office of the Chief 
Actuary of the Social Security Administration. If the 
loan, promissory note, or mortgage are jointly owned 
by the individual and their spouse, the requirements 
of this section are met if the transaction is repaid 
according to the life expectancy of either the 
individual or their spouse. 

ii. Payments are made in equal amounts over the term 
of the transaction without any deferrals or balloon 
payments. 

iii. The contract is not cancelled upon the death of the 
individual receiving the payments under this 
transaction. 

iv. No one other than the estate of the lender is 
designated as remainder beneficiary. 

B. If any of the requirements in paragraph (a)(A) of this 
section are not met. payments against the principal and 
interest are treated as unearned income. The outstanding 
principal balance of the loan is excluded as a resource. 

b. In a transaction occurring before July 1, 2006, or for a transaction 
occurring on or after July 1, 2006, that meets all of the 
requirements of subsection (a) of this section, the loan is treated as 
follows: 

A. Interest income is treated as unearned income. 

B. If the loan is both a negotiable loan agreement (see 
paragraph (2)(a)(B) of this rule) and a bona fide loan 
agreement, the loan is counted as a resource valued at the 
outstanding principal balance. Payments against the 
principal are excluded as income. 

C. If the loan does not qualify under paragraph (B) of this 
subsection, payments against the principal are counted as 
unearned income. The outstanding principal balance of the 
loan is excluded as a resource. 



Chapter 2—Issues in the Palette of Medicaid

 2–32The Art of Elder Law: A Broad Brushstroke Overview

 

 
 

7.  In the OSIP, OSIPM, and QMB-DW programs, if an individual uses 
funds to purchase a mortgage or to purchase or lend money for a promissory 
note or loan: 

a. Interest income is treated as unearned income. 

b. If the loan is both a negotiable loan agreement and a bona fide 
loan agreement, the loan is counted as a resource of the lender valued 
at the outstanding principal balance. Payments against the principal 
are excluded as income. 

c. If the loan does not qualify under subsection (b) of this section, 
the balance of the loan is excluded as a resource. The payments 
against the principal are counted as income to the lender. 

 
QUERY:  Is the sale of a real property in exchange for a mortgage or promissory note 
covered under the income-producing sales contract rule or the promissory note rule? 
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I. COMPETENCY AND DILIGENCE - What is the standard of practice? 
 

 A. Attorney competence:  Rule of Professional Conduct (RPC) 1.1 provides "A 

lawyer shall provide competent representation to a client.  Competent representation 

requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for 

the representation." 

 1. Attorneys are not required to know everything about estate planning in order to 

assist clients, but they need to know more than enough to pass the bar exam.  Bar membership 

does not equate competence.  If a lawyer agrees to take on a case, there is an ethical requirement 

of competence for the particular task.  See In re Odman, 297 Or 744, 687 P2d 153(1984), where 

an attorney who "did no estate work" took on a probate.  For 4 years he failed to learn anything 

about more how to do one correctly and his incompetence resulted in a public reprimand.   

 B. LAWYER COMPETENCE SCENARIO:  UNMARRIED CLIENTS.   
Facts:  Unmarried clients express the need for "wills" and confide that they wish to 
leave everything to each other and name each other "executor" of their estates.  
Lawyer does not ask about preparing any other documents:  powers of attorney, 
advance directives for health care, nominations of conservator/guardian, 
declarations regarding personal property and joint bank accounts, or a domestic 
partnership agreement.  Lawyer prepares wills and nothing else.   

 

Competent advice?  I would hope not, but maybe, depending on the current standard of 

practice.   

Analysis:  As the standard of practice raises, so do the ethical obligations of competence.  

Just as you would not name an "executor" at the suggestion of the client because you 

know that what the client means is "personal representative," so the lawyer is charged 

with translating the clients' language into appropriate legal solutions.  At a minimum, 

clients need to be questioned regarding their possible needs for further planning and 

appropriate legal documents to deal with their unique circumstances. 
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II. CONFLICTS OF INTEREST - Representing Multiple Clients 

 A. Definition.  RPC 1.7(a)(2) provides in part: "a lawyer shall not accept or 

continue employment if the representation involves a concurrent conflict of interest.  A 

concurrent conflict of interest exists if: (1) the representation of one client will be directly 

adverse to another client; (2) there is a significant risk that the representation of one or 

more clients will materially limited by the lawyer’s responsibilities to another client, a 

former client, a third person or by a personal interest of the lawyer; or (3) the lawyer is 

related to another lawyer, as parent, child, sibling, spouse or domestic partner, in a matter 

adverse to a person the lawyer knows is represented by the other lawyer in the same 

matter.***"  

 B. Curing Conflicts-Advice and Consent. RPC 1.7 (b)  provides 

“Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a 

lawyer may represent a client if: (1) the lawyer reasonably believes that the lawyer will be 

able to provide competent and diligent representation to each client; (2) the representation 

is not prohibited by law; (3) the representation does not obligate the lawyer to contend for 

something on behalf of one client that the lawyer has a duty to oppose on behalf of another 

client; and(4) each affected client gives informed consent, confirmed in writing.” 

 1.   Who is the client?  When counseling a couple, the attorney must decide at the outset 

of the representation, and communicate that determination to both parties. 

 2.   Can you represent more than one party?  Often, yes.  It depends on the existence of 

a conflict.  A suggested analysis is as follows: 

 a. If there is an "actual" conflict:  You may not represent both clients.     

 If there is a duty to contend for something on behalf of one client that the 

lawyer has a duty to oppose on behalf of another client, there is an actual conflict 

of interest. 

 b. If there is a potential conflict:  You may represent both clients if, but only if, you 

take the right steps.  Where the objective personal, business or property interests of the 
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clients are adverse, or one of the clients is a former client, then written disclosure and 

consent from both clients can cure the potential conflict. (NB:  In order to comply with 

the writing requirement, remember to include the advice to seek independent counsel to 

both clients.)  

c. If there is no potential conflict, of course you may represent both  

clients. However, in representing multiple persons in a single scenario, there is arguably  

always a potential conflict. 

 
 C. MULTIPLE CLIENT CONFLICT SCENARIO:  Married client/ long-term 
care needs.  
 

Facts:  Lawyer meets with couple to discuss long term care cost planning. One has 
previously been married with children from prior marriage.  Both agree that 
providing for the long term care of each other is the primary concern. But providing 
for all of their children is also a planning goal.  Can Lawyer draft estate planning 
documents for both? Can Lawyer implement the plan upon the later developing 
dementia of one of them? 

See Oregon State Bar Ethics Opinion 1991-86. 

 PRACTICE TIP. Following your initial consultation, you should send a well-drafted 

letter to your clients for their information and your protection, explaining the potential conflict 

and asking the clients to sign and return the letter for your file.  Summarize the specific potential 

conflict issues in writing, remind of the option of seeking independent counsel for review and 

obtain signatures on copies of the letter from both parties. 

 

III. INCAPACITATED CLIENT. How does a lawyer represent a new client who is 

incapacitated, or an existing client who has become incapacitated? What is the duty of 

confidentiality? 

 
A. ORCP 1.14 CLIENT WITH DIMINISHED CAPACITY (a) When a client's 

capacity to make adequately considered decisions in connection with a representation is 
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diminished, whether because of minority, mental impairment or for some other reason, the 
lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship 
with the client. (b) When the lawyer reasonably believes that the client has diminished 
capacity, is at risk of substantial physical, financial or other harm unless action is taken 
and cannot adequately act in the client's own interest, the lawyer may take reasonably 
necessary protective action, including consulting with individuals or entities that have the 
ability to take action to protect the client and, in appropriate cases, seeking the 
appointment of a guardian ad litem, conservator or guardian. (c) Information relating to 
the representation of a client with diminished capacity is protected by Rule 1.6. When 
taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized 
under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably 
necessary to protect the client's interests. 
 

B. ORCP 1.6 CONFIDENTIALITY OF INFORMATION (a) A lawyer shall not  
reveal information relating to the representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to carry out the representation or 
the disclosure is permitted by paragraph (b). (b) A lawyer may reveal information relating 
to the representation of a client to the extent the lawyer reasonably believes necessary: (1) 
to disclose the intention of the lawyer's client to commit a crime and the information 
necessary to prevent the crime; (2) to prevent reasonably certain death or substantial 
bodily harm; (3) to secure legal advice about the lawyer's compliance with these Rules; (4) 
to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer 
and the client, to establish a defense to a criminal charge or civil claim against the lawyer 
based upon conduct in which the client was involved, or to respond to allegations in any 
proceeding concerning the lawyer's representation of the client; (5) to comply with other 
law, court order, or as permitted by these Rules *** 
 
 C.  GUARDIANSHIP SCENARIO. You prepared a Will, Power of Attorney and 
Advance Directive for Emily 15 years ago.  She has been back to see you several times 
since about various matters, including a couple of changes to her will, although it has been 
about 4 years since you last spoke with her.  Today, one of her daughters, Patty, called 
you.  She told you that Emily has been struggling with increasing dementia and now is 
incapable of managing her finances and probably is no longer safe in her home.  She 
doesn’t know what to do to help her mother who is not being cooperative.   You review 
your file, and yes, as you remembered, Patty is named as the agent in the Power of 
Attorney.   Can you advise Patty of the existence of the Power of Attorney?  Is that a 
breach of client confidentiality?  Can you advise Patty that she might need to initiate a 
protective proceeding?  How far can you go in assisting Patty?  At what point are you 
taking adverse actions against your client?   

IV. PRACTICE TIP:  ETHICS  QUESTIONS?  When a question about ethical conduct 

arises, telephone the Oregon State Bar office (503-620-0222; 1-800-452-8260) and ask for the 

General Counsel's staff attorney handling ethics inquiries. 
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These calls are an excellent sounding board, but In re McMenamin, 319 Or 609, 879 P2d 

173 (1994), suggested that the opinion you get may be prophylactic as well.  In a special 

concurring opinion, Justice Ed Fadeley suggested that a "green light" from Bar ethics staff makes 

it difficult for the Bar to come back and charge a violation of the code of Professional 

Responsibility at a later date.  The Bar has always specifically disclaimed any disciplinary 

warranty on its advice, but it clearly has value in sorting out the issues, analyzing them and 

deciding on a course of conduct, and perhaps in defending the conduct later. In re Brandt and 

Griffin, 331Or113 (2000) clarifies that the Bar’s advice is NOT prophylactic and the Bar is NOT 

estopped from prosecuting attorneys even if it gave wrong advice. Even so, it remains a good 

idea to discuss concerns with the Bar ethics staff. 
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Be Practical – Medicaid may not be the best option 

Long term care planning in general is a difficult topic. While this CLE is intended to cover the 
basics of Medicaid, it is important for the attorney that works in this area to keep options open and 
not focus exclusively on Medicaid qualification. Unlike general estate planning, where nearly 
every client will benefit from some form of estate planning, not every client will benefit from 
Medicaid planning. It is not uncommon to assess a situation and determine that Medicaid eligibility 
may not be the best option for your clients.   

This morning our fellow presenters reviewed rules and OARs related to Medicaid eligibility, 
common issues we run into when we plan for Medicaid eligibility, and ethical questions we may 
encounter when representing Medicaid and/or incapacitated clients.  Our presentation will focus 
on estate planning considerations pre-eligibility and how to identify and approach different types 
of long-term care planning.  

 

Getting to know your client 

Getting to know your client and their situation is an important first step in determining a path 
forward regarding long term care planning. Four questions can be beneficial in helping understand 
a client’s situation. While it is impossible to answer any of these questions perfectly, these can be 
helpful guiding factors. The questions are as follows: 

1.  How long will it be until benefits are needed? 

2.  For what duration of time will care be needed? 

3.  How much will care cost on a monthly basis? 

4.  What are the client’s goals with regard to long term care? 

 

How long will it be until benefits are needed? 

The first question will immediately help an attorney understand what timeframe is available and 
thereby frame what options are available. Clients will seek advice regarding long term care at all 
stages. For example, a spouse may come into your office and state that their husband is in a 
memory care, and they no longer have the resources to pay for the level of care that he needs. In 
this case, your options are limited, and you may simply be assisting that client in qualification and 
application for Medicaid immediately.  

On the other hand, a couple may come in and state that one had just had a serious diagnosis, 
Parkinson’s disease for example, and they want to plan for future long-term care. At the moment, 
they are fully able to take care of themselves and care may not be needed for the ill spouse for 
years; however, they want to understand their options and what other resources might be available. 
In this case your options are much broader, and you may review a number of paths forward with 
your client and choose one that best matches their goals. 
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Duration Of Time & Monthly Cost 

The second and third questions work together to understand your client’s health and financial 
situation. For example, if a client comes in seeking advice about their 92-year-old mother in 
memory care at a cost of $10,000 a month, and if her mother is in poor health and only expected 
to survive two more months, it is unlikely it would make sense to try to qualify her for Medicaid 
regardless of the significant monthly cost.  

In contrast, if your clients are a couple and the wife has an early onset Alzheimer’s diagnosis in 
her 50s, it is possible she will need care for a long time, and that care will well exceed the couple’s 
resources, even if the monthly cost is low. In which case, the goals of the attorney, as well as the 
options available, will change significantly.  

The aim of these questions is to understand the impact on the client financially based on their 
specific health and financial situation. They help to frame options for the attorney and determine 
what tools might be needed and available.  

 

Client’s Goals 

The final question is a personal one for each client. Clients will each have a different goal, whether 
it is keeping their spouse or parent at home for as long as possible, making sure the healthy spouse 
has as much to live on as possible, or preserving a family home that has been in the family for 
generations for their children, to name a few. Making sure you understand each client’s goal will 
help to guide the attorney’s decision.  

 

Medicaid Planning Misconceptions – Ineffective Tools 

There are a number of misconceptions or “easy fixes” that are often asked about right up front by 
clients. 

 

Divorce 

It is not at all uncommon for clients to ask about divorce or a “medical” divorce. Unfortunately, it 
is uncommon for this to be a viable strategy. Dissolution of a marriage will, on its face, result in 
protection of the assets awarded to the community spouse as a result of that proceeding and it will 
dissolve the community spouse’s responsibility to pay for medical and long-term care costs of the 
institutionalized spouse. However, any such dissolution will be subject to review by DHS during 
the application process. The agency will review the dissolution to ensure the assets were “equitably 
distributed.”  

In general, the agency takes a rather literal view of equitable distribution. Assuming the dissolution 
occurred within five years of needed Medicaid benefits, the dissolution may cause the 



Chapter 4—Painting the Canvas for Medicaid Eligibility

 4–3The Art of Elder Law: A Broad Brushstroke Overview

 

institutionalized spouse to be subject to a resource transfer penalty pursuant to OAR 461-140-
0210(5)(b); OAR 461-140-0220(7)(a). 

Further, the couple will lose the benefits of the spousal impoverishment rules - the most significant 
of which is the exemption of the couple’s home from consideration as an asset when the 
community spouse occupies the home. It is also important to take into consideration the 
community spouse’s income allowance and how that might be affected.  

In most circumstances dissolution is not the best strategy and a couple gains more by remaining 
married and taking advantage of the spousal impoverishment rules.  

 

Legal Separation 

Separation is generally of limited to no value as a Medicaid planning strategy. It is current DHS 
policy to review the resources of the spouses regardless of which spouse owns the property or if 
they are separated at the time of application. Legally married is the standard. See OAR 461-001-
0030 & OAR 461-001-0000 (41). 

There are some exceptions to availability of resources that may apply to a situation where the 
Medicaid applicant is estranged from their spouse, but not divorced. For example, the resource 
may not be available, and/or the resource may be excluded where the client is a victim of domestic 
violence and accessing the resource may create risk. See OAR 461-140-0020. 

 

Revocable Trusts 

It is extremely common for clients to believe that assets in any type of trust are protected from 
Medicaid consideration. However, the department takes a liberal view on trusts generally. For 
revocable trusts OAR 461-145-0540(8) makes it clear that any assets held by a revocable trust are 
available for the individual. The only exception to this rule is that excluded assets under the spousal 
impoverishment rules are still excluded even if held by a trust. See OAR 461-140-0010(4). 

 

Irrevocable Trusts 

There is specific discussion of Irrevocable Trusts designed for Medicaid Eligibility planning, 
generally called Medicaid Asset Protection Trusts (MAPT) below. This section is focused on 
irrevocable trusts that do not fall into that context. The department takes a strong position with 
regard to irrevocable trusts. In general, if assets or income held by an irrevocable trust could ever 
become available to the Medicaid recipient, those assets or income that could become available 
are considered for eligibility purposes. OAR 461-145-0540(9). Additionally, practicality is not 
taken into account in this assessment. Even if the trust only authorizes distribution upon the 
occurrence of an event that is impossible, the resources will still be considered available and will 
be considered during the qualification process. It should be noted that this availability rule does 
not implicate first- or third-party supplemental needs trusts. See 42 U.S.C. § 1396p(d)(4)(A). These 
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trusts, if properly drafted should not make the assets available to meet the basic monthly needs of 
the Financial Group and as such continue to be excluded. 461-145-0540(10)(a) & OAR 461-140-
0020(2)(e). 

More information regarding DHS’s treatment of trusts can be found in their training materials 
which are generally available online: http://www.dhs.state.or.us/spd/tools/program/osip/wg5.htm. 
A copy of the current training memo from DHS regarding Trust treatment is attached hereto 
(“Understanding Trusts”). 

 

Planning for FUTURE Long-Term Care and Possible Medicaid Eligibility:   

What tools should be in place if we are truly thinking of “long” term care planning?   

An individual or couple are coming to us long term care planning: They have sufficient assets to 
withstand a long term spend down, care needs that do not yet meet Medicaid levels, or they are 
not emotionally ready to apply for Medicaid and/or to place their loved in in care:   

What are we pre-planning for?   

We are ultimately planning for the ability to access appropriate care and to pay for ongoing long-
term care needs of an individual or a married couple.   

We are also planning for the ability of someone else to access appropriate care and to pay for 
ongoing long term care needs on behalf of an individual or a married couple – should they be 
unable to do so for themselves in the future, whether due to physical or cognitive limitations.  

What tools would we like to put in place for preplanning for long-term care? What might we 
need to or like to do in the future? What long term care strategies would we like to ensure 
are available to us? 

Long-term care planning tools and strategies are very similar to estate planning tools and 
strategies; however, there is a purposeful understanding that we may need to shift gears in the 
future to apply for Medicaid (or Veteran’s Benefits) and therefore we may wish to build in 
additional authority and flexibility into our estate plans. 

1) Financial Incapacity and Financial Management: 
a) Managing monthly bills 
b) Maintaining current estate plans/Asset management 
c) Applying for and accessing government benefits 

2) Healthcare and Care Placement Decisions 
a) Communicating with health care professionals 
b) Placement 
c) End of life decisions 
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3) TOOLS for Financial Incapacity and Financial Management:   
 
a) Power of Attorney.  

i) Principal delegates to agent specific authority to act on the principal’s behalf. 
(1) “The powers of the agent are those expressly given and those necessary, essential 

and proper to carry out the powers expressly given.”  Ho v. Presbyterian Church of 
Laurelhurst, 116 Or App 115, 120, 840 P2d 1340 (1992), rev den, 315 Or 311 (1993).  
 

ii) Provisions to consider including in a Power of Attorney to preserve Long Term Care 
planning options:  

 
(1) Gifting provisions:  Authority to transfer assets, including assets of significant 

value, is a powerful long term care planning tool.  This includes the ability to make 
disqualifying transfers as well as non-disqualifying transfers. Consider including 
the following gifting provisions in a power of attorney: 
(a) Gifting over the IRS gift threshold 
(b) Gifting real property 
(c) Gifting to a spouse in their individual name 
(d) Gifting to a child or a beneficiary 
(e) Gifting to a disabled child (outright and/or in trust) 
(f) Gifting to a revocable or irrevocable trust 
(g) Gifting for the purpose of planning for long term care and government benefits 

 
(2) Ownership Changes: Authority to change ownership on insurance policies, 

annuities, financial accounts, etc. permits and facilitates restructuring and shifting 
of assets in preparation for Medicaid. 
 

(3) Beneficiary Designations:  Authority to create and modify beneficiary designations, 
transfers on death/pay on death designations, on retirement plans, financial 
accounts, etc., permits beneficiaries to be modified with Medicaid in mind.  (i.e., 
changing beneficiaries on a life insurance policy). 

 
(4) Trusts: Whether it is in income cap trust, revocable living trust or irrevocable trust 

an agent’s authority to create, fund, amend, transfer assets and terminate a trust is 
a powerful long-term care planning tool.  This may include:  
(a) Withdrawing trust assets and transferring the to an individual  
(b) Creating an irrevocable trust, withdrawing trust assets, and transferring them to 

the irrevocable trust. 
(c) Amending an individual trust to change the distribution method based on the 

special needs or disability of that named beneficiary 
 

(5) Self-Dealing by the Agent 
(a) Can Agents give gifts to themselves? 
(b) Can only specific agents gift to themselves? 
(c) Can agents enter contracts that benefit themselves (i.e., caregiving contracts). 

 

https://www.osbar.org/secured/fastcaseconnect_test.asp?ECF=116%20Or%20App%20115
https://www.osbar.org/secured/fastcaseconnect_test.asp?ECF=840%20P2d%201340
https://www.osbar.org/secured/fastcaseconnect_test.asp?ECF=315%20Or%20311
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(6) Consider limits to transfers, self-dealing, etc. 
(a) To/For benefit of the spouse and descendants? 
(b) To/For the benefit beneficiaries named in estate plan? 
(c) Require consultation with elder law attorney or trust protector prior to certain 

types of transfers and/or self-dealing? 
 

NOTE: Some long-term care facilities require a power of attorney to be in place prior to 
accepting a new patient. The facilities want to make sure there is someone in place to pay 
the bills. This is, however, a more common in a pre-Medicaid placement.  

 
b) Revocable Living Trusts 

i) Single Trusts vs Joint Trusts [This will be discussed in following presentations.] 
ii) Special Needs Trusts [This will be discussed in following presentations.] 

 
iii) Personal Powers 

(1) Are both Settlors or one Settlor needed to amend the trust, terminate the trust, 
transfer assets from the trust, if one Settlor is disabled/incapacitated? 

(2) Can agents under valid POA act? 
(3) Co-Trustees that are NOT Settlors? 

 
iv) Co-Trustees 

(1) Authority to act individually on behalf of the Trust 
(2) Review ORS 130.610 for authority in the absence of specific instructions in the 

trust 
v) Amendment via non-judicial settlement agreement to fix issues may also be possible 

but requires cooperation of all of the persons listed in ORS 130.045. 
 

c) Joint Ownership.  Joint ownership will permit some of the above control over financial 
assets; however, it may be more likely for transfers to be scrutinized in the future if 
transferred out to individuals. Relying on joint ownership alone is NOT a good strategy for 
effective long term care planning.  Elder law attorneys may be forced to work only with 
joint ownership powers when there was not adequate preplanning done.  
 

d) Conservatorships & Guardianships 
i) If not planning documents are in place for a person that is incapacitated, it is possible 

that a conservatorship or guardianship to be necessary for financial and medical 
management of an incapacitated person. The reverse is also true, when pursuing 
conservatorship or guardianship remember that Medicaid may be necessary in the 
future. 

ii) Conservatorships are also a viable way to set up a first party special needs trust. 42 
USC § 1396p(d)(4)(A); ORS 125.440. 

iii) A conservator, with court approval may execute some estate planning on behalf of a 
protected person. ORS 125.440. 
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4) Healthcare and Care Placement Decisions 
a) Advance Directive 

i) Appoint Health Care Representatives 
ii) Discuss desire to remain and home and/or preferred care placements 

(1) Are we building a long-term care plan to remain at home? 
(2) Are we building a long-term care plan in which we anticipate high care needs and 

high costs of care? 
iii) Discuss end of life wishes 

 
5) Creating and Funding Irrevocable Trusts.   

a) Common Characteristics of Irrevocable Trusts used for Long Term Care Planning 
Purposes: 
i) Intentionally Defective Grantor Trust 

(1) Irrevocable 
(a) Limited power of appointment 

(i) Retains step up in basis on appreciated assets 
(ii) Assets are brought back into estate at death for estate tax purposes 

(2) Settlor cannot be the Trustee 
(3) Settlor retains no rights in income* or principal 
(4) Settlor designates lifetime beneficiaries 
(5) Settlor designates death beneficiaries 

 
b) Advantages: 

i) May maintain or mirror distribution provisions of an existing estate plan 
(1) Blended families:  If there is a blended family the Irrevocable Trust distribution 

may contain distribution provisions that will account for the Grantor’s distribution 
preferences. 

ii) Provides additional “Control” for Settlor vs. Direct Gifting 
iii) Provides more transparency to beneficiaries  
iv) Maintains step up in basis for tax purposes  

(1) Ex.  Gifting residence vs. Funding residence to Intentionally Defective Grantor 
Trust.  The individual that receives a residence will take it at the basis as the person 
who gifted it, however, if the house doesn’t transfer until the death of the Settlor, it 
will get a step up in the basis. 

v) Some descendants feel more comfortable administering a trust rather than accepting a 
direct gift. 
 

c) Disadvantages: 
i) IRREVOCABLE:  A lot of clients do not understand that irrevocable means 

irrevocable. 
ii) Loss of control:  The Trustee of the Trust will have control of the trust assets, not the 

Settlor/s. 
iii) May not have the Trustee/Family member necessary to properly administer trust. 

 
iv) Trustee may not administer the trust properly, which could jeopardize the purpose, 

protection, and assets of the trust. 
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v) Transfers rules apply: [Previously discussed in an earlier CLE] 
(1) Medicaid 5-Year Look Back Period:  OAR 461-140-0210(5)(b) 
(2) Disqualifying Transfers Generally OAR 461-140-0296 
(3) Penalty Calculation:  OAR 461-140-0296(2)(k) 

 
6) Caregiving Contracts:  Caregiving contracts formalize and provide payment for services 

rendered at fair market value and are not disqualifying transfers.   This means that an individual 
or couple could pay another family member, friend, or neighbor to provide housing and care 
assistance. The use of a care contract provides two distinct advantages; first it helps to set 
expectations of a caregiver, this can help to smooth potential issues between the caregiver and 
the person receiving care, as well as helping to head off issues or complaints from other family 
members. Second, a care giving contract helps to dispel the any notion that payment for 
services is a gift. It should be noted, the OARs specifically state, “The Department presumes 
that services provided for free at the time were intended to be provided without compensation, 
and that a transfer to an individual for services provided for free in the past is a disqualifying 
transfer of assets. This presumption is rebuttable with convincing evidence. This evidence must 
also show that there was an express agreement to provide services for compensation at the time 
the services were provided.” OAR 461-140-0242 (4)(b) 

 
 
Planning for IMMEDIATE Medicaid Eligibility:  What actions to consider and/or take prior to 
eligibility and/or prior to submission of a Medicaid application?   
 

What if clients are ready to apply for Medicaid immediately?   

This means that the Medicaid recipient requires the assistance with ADLs necessary to qualify 
for Medicaid eligibility (Level 1-13:  Mobility, Eating, Elimination, Cognition), and Medicaid 
recipient is being placed into care, is placed in a care facility, or requires in-home care services 
that are in addition to services provided by the spouse and family members (natural supports).  
A Medicaid application is no longer a “maybe” and the client is ready to take the necessary 
steps to apply for Medicaid. 

1) Review existing estate plans: 
a) Power of Attorney:  What powers and authorities are provided for in the Power of 

Attorney?  What tools and strategies are preserved for the purposes of long-term care 
planning? 
 

b) Revocable Living Trusts:  
i) What powers and authorities are provided for in the trust? 
ii) What happens when there is a disabled or incapacitated Settlor? 

 
c) What happens to existing trusts when we are ready to apply for Medicaid? 

(1) Since Medicaid often requires a “spend down” and this generally means that we 
have limited assets, clients may think we need to “get rid” of the revocable trust.  
However, existing trusts may still play an important role in asset management for 
the Medicaid recipient during their life and administration of their estate after death. 
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(a) Co-Trustees and Successor Trustees can continue to manage finances of the 
Medicaid recipient through an existing trust. 

(b) There is also the possibility that other exempt property, like a fractional interest 
in real property, or a future inheritance may be managed through the existing 
trust for the Medicaid recipient.  
 

ii) Joint Revocable Living Trusts: 
(1) We may have to largely defund the majority of the trust assets from a joint trust in 

order to separate the resources of the community spouse since the Medicaid spouse 
is permitted to retain only $2,000 of countable resources and noncountable 
resources.  
 

d) Revoke Current Estate Plan - New Estate Plan for Healthy Spouse 
i) Consider effect of current estate plan if Healthy Spouse predeceases the ill spouse 

(4) Will with Testamentary SNT Trust for Spouse. OAR 461-145-0540(5) [Further 
discussed in a following presentation.] 
 

2) Transfers to consider in preparation for Medicaid prior to submitting the application:  
a) Possible Non-Disqualifying transfers: 

i) Non-Disqualifying Transfers under OAR 461-146-0220 and OAR 461-140-0242: 
(1) Transfers of personal belongings (OAR 461-145-1390 defines personal items) 
(2) Transfers between Spouses (OAR 461-146-0220(7)) 

(a) Transfers from a Medicaid Spouse to a Community Spouse count toward the 
CSRA. 

(3) Transfer of countable resources to OAR 416-140-0242 
(a) Spouse 
(b) Child under 21 
(c) Disabled or Blind Child (or Trust for their sole benefit) 
(d) Special Needs Trusts 
(e) Caregiving Child 

 

 

 

 

[END] 
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Understanding Trusts 
 
This guide is not meant to replace OAR 461-145-0540, Trusts, or OAR 461-140-0020(2)(e), 
Availability of Resources. Staff should always refer to the actual rules when making an eligibility 
determination. This is a guide to explain the more common trusts staff might encounter. 
 
This guide will discuss trusts containing resources and/or income of the financial group (OAR 
461-145-0540) as well as trusts containing resources and/or income of a third party such as the 
applicant’s parent (OAR 461-140-0020[2][e]).  In all cases, be sure to refer to the OAR for more 
detailed information. 
 
Note: You might be presented with a “deed of trust” or “trust deed,” which is a type of mortgage 
and not the sort of trust dealt with here.  
 
There are many types of trusts. The first trust we will discuss will be a trust funded with income 
or resources of the financial group. 
 
Trusts Funded with Income/Resources of the Financial Group 
 
There are 5 kinds of trusts you might come across that contain resources and/or income of the 
financial group.  These include: 
 

• Generic Trusts 
1. Revocable 
2. Irrevocable 

 
• Medicaid-Specific Trusts 

3. Under 65 Disability Trust 
4. Pooled Trust 
5. Income Cap Trust 

 
1. Revocable Trust 
The total value of this type of trust is considered a resource available to the client.  
461-145-0540(8).   

 
Note:  If the home of the applicant or applicant’s spouse is the resource in the trust: Since the 
home is an excluded resource if the client is living there, the client will not be over resources 
if the home is the resource in the trust.  

 
2. Irrevocable Trust 
There are three types of irrevocable trusts that are Medicaid-specific trusts. There are also 
irrevocable trusts that are non-Medicaid specific. First, we will talk about the non-Medicaid 
specific irrevocable trusts. 
 
Be sure to read the entire trust.  There must be no circumstances under which the trust can 
be revoked.    

http://apps.state.or.us/caf/arm/A/461-145-0540.htm
http://apps.state.or.us/caf/arm/A/461-145-0540.htm
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• If the assets of the irrevocable trusts are available to the client, under any circumstances, 
the trust will be treated as an available resource. 

 
For example, if Bill’s trust says, “If Bill is ever elected president of the United States this 
trust can be revoked,” then the trust is considered an available resource. Even though we 
know Bill will never (and I mean NEVER) be elected president of the United States, Bill 
put this clause in the trust when it was created.  He could have written the trust with no 
provisions for revocation, and he elected not to do so.  Therefore, it becomes an available 
resource.  
OAR 461-145-0540(9)(b). 

 
• If the assets of the irrevocable trust are not available to the client, then the assets in the trust 

are subject to the transfer of resources rules.    
 

For example, most trusts would say “for the benefit of” your applicant.  If the trust is for 
the benefit of someone other than the applicant, it may be a disqualifying transfer.  461-
145-0540(9)(a).  
 

Now we will talk about the three Medicaid-specific trusts.  
 

3. Under 65 Disability Trusts 
 

This trust is set up by a parent, grandparent, guardian or conservator or the court system. Also, 
for trusts established on or after December 13, 2016, a competent, adult, client may create the 
trust. The trust is set up for a person who meets the SSI disability criteria. It must have been 
created and funded before the person was 65. There must be a provision in the trust that any 
money remaining after the death of the client will be returned to the state.  You would not 
count this type of trust as a resource to the client.  Send a 647 Property Referral form to EAU 
so they can monitor any funds remaining in the trust when the client dies.  461-145-
0540(10)(a).  

 
Note: the trust must be funded using the financial group’s assets. 

 
4. Pooled Trusts 

 
A “pooled trust” is an umbrella trust that many people can join.  A Pooled Trust must be 
established and managed by a non-profit association (e.g., The ARC of Oregon).  For our 
purposes, the client, a parent, grandparent, legal guardian, or the court system can join the 
pooled trust on behalf of the client.  The trust is set up for a person who meets the SSI disability 
criteria, and the trust must have been created and funded before the person was 65.  There must 
be a provision in the trust that any money remaining after the death of the client will be returned 
to the state.  You would not count this type of trust as a resource to the client.  Send a 647 
Property Referral form to EAU so they can monitor any funds remaining in the trust when the 
client dies.  461-145-0540(11) . 

 
Note: You are unlikely to see the full trust.  What you will see is the “joinder agreement.”   

http://apps.state.or.us/caf/arm/A/461-145-0540.htm
http://apps.state.or.us/caf/arm/A/461-145-0540.htm
http://apps.state.or.us/caf/arm/A/461-145-0540.htm
http://apps.state.or.us/caf/arm/A/461-145-0540.htm
http://apps.state.or.us/caf/arm/A/461-145-0540.htm
http://apps.state.or.us/caf/arm/A/461-145-0540.htm
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5. Income Cap Trust  
 

These trusts are for the benefit of a client whose income is above 300% of the SSI standard.  It 
must contain all of the client’s income.  There must be a provision in the trust that any money 
remaining after the death of the client will be returned to the state.  You would not count this 
type of trust as a resource to the client.  Send a 647 Property Referral form to EAU so they can 
monitor any funds remaining in the trust when the client dies. According to federal guidelines, 
a client is able to use an ICT to meet the income limit because the client has given up direct 
access to and control over that income (State Medicaid Manual 3259.7). For this reason, the 
client should not be the trustee of his or her ICT.  
 
An ICT is not considered a transfer of resources as long as the balance in the trust does not 
exceed the appropriate divisor from OAR 461-140-0296. 

 
The income deposited in the trust may only be distributed as outlined in  
OAR 461-145-0540(10)(c).  The following is what is currently allowed by this rule:   

A. An earned income deduction of $65 from earned income. 

B. The deductions under the plan for self-support as allowed by OAR 461-145-
0405. 

C. Personal-needs allowance and applicable room and board standard. If your 
client moves from a nursing facility to CBC be sure to adjust the personal 
needs allowance from the PIF standard to the OSIP maintenance standard. 

D. Reasonable administrative costs, not to exceed a total of $50 per month (see 
the rule for further details). 

E. Community spouse and family monthly maintenance needs allowance (and 
you will have determined what these numbers are).  

F. Medicare and other private medical insurance premiums (as determined and 
verified by you). 

G. Other incurred medical (as determined and verified by you). Monitor this as 
expenses get paid off. 

H. Child support, alimony, and income taxes.  

I. Irrevocable burial plan with a maximum value of $5,000.  

J. Home maintenance in the very few cases where this is allowed (see the rule 
for details). 

K. Patient Liability (not to exceed the cost of care).  

 
Note: You have the discretion to make the determination that this trust is within the OAR.  For 
instance, if you can verify OIM of $200 and the trust has an OIM of $500, you have the right 
to only allow $200 OIM.   

http://apps.state.or.us/caf/arm/A/461-145-0540.htm
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Note:  If there is a change in the client’s income, the applicable standards, etc. it is not necessary 
to involve an attorney.  You should re-evaluate what is allowed and recalculate the client 
liability accordingly. Be sure to send proper notice.   
 
Note:  If there’s money left in the trust each month after the client pays their liability you must 
monitor the funds. The client may need to reimburse for past assistance, purchase needed 
medical equipment or go off of Medicaid for a month, if the funds in the trust exceed the 
amounts in 461-140-0296 (2).  
 
The effective date for an income cap trust is the first day of the month in which the trust 
document is signed. 461-180-0044.  
 

Trusts Funded with Income/Resources of Someone Other than a Financial Group Member 
 

6. Trusts Funded with Income/Resources of a Third Party 
 

This is a type of trust that does not include the client’s income/resources.  It is often set up by 
a parent for the benefit of a child applicant.   

 
This type of trust would be treated as an available resource to the client unless the trust is 
irrevocable or restricted and cannot be used to meet the basic monthly needs of the financial 
group. OAR 461-140-0020(2)(e) 

 
Here is an example of language that might indicate that the trust is restricted and therefore 
would not be considered an available resource: 
“My son is disabled and is on public assistance.  This trust is not for his basic needs, but only 
for his supplemental needs.” 
 
If you have any questions about trusts, please contact Bill Brautigam. If you contact Bill, please 
be able to discuss the type of trust you are reviewing and specific questions or concerns that 
are not addressed in OAR 461-145-0540 or this worker guide. Most questions should be able 
to be answered by reviewing this guide. 

 

 

 

 

 

 

http://apps.state.or.us/caf/arm/A/461-140-0296.htm
http://apps.state.or.us/caf/arm/B/461-180-0044.htm
http://apps.state.or.us/caf/arm/A/461-140-0020.htm
mailto:bill.h.brautigam%40state.or.us?subject=
http://apps.state.or.us/caf/arm/A/461-145-0540.htm
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PAINTING THE CANVAS FOR
MEDICAID ELIGIBILITY
A PRACTICAL APPROACH TO ESTATE PLANNING FOR MEDICAID ELIGIBILITY

Corey Driscoll, JD
Driscoll Law LLC

Alana J. Hawkins, JD
Kueny Law LLC

Getting to know your client and their situation is an important first step in determining a
path forward with regard to long term care planning. Four questions can be beneficial in
helping understand a client’s situation. While it is impossible to answer any of these
questions perfectly, these can be helpful guiding factors for any long term care planning.
The questions are as follows:

• 1. How long will it be until benefits are needed?

• 2. For what duration of time will care be needed?

• 3. How much will care cost on a monthly basis?

• 4. What are the client’s goals with regard to long term care?
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•Divorce

•Separation

•Revocable Trusts

• Irrevocable Trusts

What tools would we like to put in place for FUTURE for long term care and possible
Medicaid Eligibility?

Long-term care planning tools and strategies are very similar to estate planning tools and strategies;
however, there is a purposeful understanding that we may need to shift gears in the future to apply
for government benefits and therefore we may wish to build in additional authority and flexibility
into our estate plans.

Financial Incapacity and Financial Management:

a) Managing monthly bills
b) Maintaining current estate plans/Asset management
c) Applying for and accessing government benefits

Healthcare and Care Placement Decisions
a) Communicating with health care professionals
b) Placement
c) End of life decisions
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• HYPO: 
• Spouses (Ages 50-55)
• Potential Medicaid spouse received a diagnosis of 

Multiple Sclerosis (MS), and has just stopped working 
and is applying for federal disability benefits:
• Remains independent with ADLs

• The Community spouse is working, assets continue to 
grow

• Two adult children, no children from previous marriages
• Estate Value is approximately $1.5 Million

•Power of Attorney

•Revocable Living Trust

•Joint Ownership

•Conservatorship/Guardianship
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•Advance Directive

•Guardianship

Common Characteristics of Irrevocable Trusts used for Long Term Care
Planning Purposes (Medicaid Asset Protection Trusts):

• Intentionally Defective Grantor Trust
• Irrevocable

• Limited power of appointment
• Retains step up in basis on appreciated assets
• Assets are brought back into estate at death for estate

tax purposes
• Settlor cannot be the Trustee
• Settlor retains no rights to income* or principal
• Settlor designates lifetime beneficiaries
• Settlor designates death beneficiaries
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Advantages
Maintain or mirror distribution 
provisions of an existing estate plan.

Provides additional “Control” for 
Settlor vs. Direct Gifting.

Provides more transparency to 
beneficiaries. 

Maintains step up in basis for tax 
purposes. 

Some descendants feel more 
comfortable administering a trust 
rather than accepting a direct gift.

Disadvantages
IRREVOCABLE

Loss of control:  The Trustee of the 
Trust will have control of the trust 
assets, not the Settlor/s.

May not have the Trustee/Family 
member necessary to properly 
administer trust.

Trustee may not administer 
properly, which could jeopardize 
the purpose, protection and assets 
of the trust.

Transfers rules apply.

Caregiving contracts formalize and provide payment for services rendered at fair market
value and are not disqualifying transfers. This means that an individual or couple could pay
another family member, friend, or neighbor to provide housing and care assistance.

The use of a care contract provides two distinct advantages; first it helps to set expectations
of a caregiver, this can help to smooth potential issues between the caregiver and the
person receiving care, as well as helping to head off issues or complaints from other family
members. Second, a care giving contract helps to dispel the any notion that payment for
services are a gift.

It should be noted, the OARs specifically state, “The Department presumes that services
provided for free at the time were intended to be provided without compensation, and that a
transfer to an individual for services provided for free in the past is a disqualifying transfer
of assets. This presumption is rebuttable with convincing evidence. This evidence must
also show that there was an express agreement to provide services for compensation at the
time the services were provided.” OAR 461-140-0242 (4)(b)
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The Medicaid applicant requires the assistance with ADLs necessary to qualify for
Medicaid, and Medicaid recipient is being placed into care, is placed in a care facility, 
or requires in-home care services addition to services provided by the spouse and 
family members (natural supports).  

A Medicaid application is no longer a “maybe” and the client is ready to take the 
necessary steps to apply for Medicaid.

• HYPO: 
• Spouses (Ages 70-75)
• Medicaid Spouse:

• Hip replacement due to fall, is currently in a nursing rehab facility 
and Medicare coverage is running out.

• Will require placement in an Assisted Living Facility that can 
assist with Transfers and other ADLs.

• Income: 
• Social Security Benefits

• Assets:
• Residence and $200,000 in cash assets
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Review Existing Estate 
Planning Tools
• POA

• Advance Directive

• Revocable Living Trusts

Review Client Goals
Identify Possible Hurdles
Consider Non Disqualifying 
Transfers

PLANNING FOR
IMMEDIATE 
MEDICAID
ELIGIBILITY:

Non-Disqualifying Transfers under OAR 461-146-0220
and OAR 461-140-0242:

i) Transfers of personal belongings (OAR 461-145-1390 defines
personal items)

ii)Transfers between Spouses (OAR 461-146-0220(7))
(1)Transfers from a Medicaid Spouse to a Community Spouse

count toward the CSRA.
iii)Transfer of countable resources to OAR 416-140-0242

(1)Spouse
(2)Child under 21
(3)Disabled or Blind Child (or Trust for their sole benefit)
(4)Special Needs Trusts
(5)Caregiving Child Residence Transfer
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• Personal Powers
• Both Settlors or one Settlor Needed to amend the trust, terminate the 

trust, transfer assets from the trust?
• Agents under valid POA?
• Co-Trustees that are NOT Settlors?

• Co-Trustees
• Authority to act individually on behalf of the Trust
• Review ORS 130.610 for authority in the absence of specific

instructions in the trust
• Amendment via non-judicial settlement agreement to fix issues may also

be possible but requires cooperation of all of the persons listed in ORS
130.045.

• Principal delegates to agent 
specific authority to act on the 
principal’s behalf.

• Provisions to consider or review:
• Gifting provisions

• Limitations in value or recipients
• Ownership Changes

• Joint or individual 
• Beneficiary Designations
• Trusts

• Create, fund, amend, transfer assets or 
terminate a trust 

• Self-Dealing by the Agent
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Questions?

THANK YOU
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    Post-eligibility planning focuses on options available for estate planning after a person 
has attained Medicaid eligibility and is receiving benefits.  Any estate planning prepared post-
eligibility should be carefully designed and prevent the disqualification of Medicaid.  
Items to consider: 
  -Who is the Client? 

• Anyone whose estate may include a Medicaid Recipient as a beneficiary  
• The Medicaid Recipient, or  
• The Community Spouse 

  -Client’s Ability to Plan 
  -Client’s Goals and Needs 
  -Ideas/Solutions to meet Client’s Goals and Needs 
WHO IS THE CLIENT? Depending on who your client is, the options to meet their goals 
varies. 

Client whose estate may affect a Medicaid Recipient.  All estate planning attorneys 
should be asking their clients if their estate will include a person receiving Medicaid benefits.  If 
yes, then the client and attorney should discuss what will be distributed, how will it be 
distributed to benefit the Medicaid Recipient, and when to distribute. 
Inheritance.  Two items to consider:  what and how. 
  WHAT? 
   Personal tangible property generally does not affect a Medicaid Recipient’s benefits as 
long as the personal property can be utilized by the beneficiary.  

Monetary gift or an asset that can be liquidated may affect the beneficiary if distributed 
directly to a Medicaid Recipient.  Funds or assets received could be used to pay for items the 
State is providing and may disqualify the Recipient.  If disqualified, the Recipient will be 
required to re-apply for benefits once the proceeds or gift is depleted.  However, there are 
alternatives to prevent disqualification.   

HOW? 
Third-Party Special Needs Trust (SNT).  A third-party SNT is created by someone other 

than the Medicaid Recipient and funded with assets that are not the Medicaid Recipient’s assets.  
By creating a third-party SNT, the grantor’s funds or asset(s) can provide for the beneficiary and 
eliminate concern the Medicaid Recipient’s benefits will be affected.  Once the third-party SNT 
is created, others can distribute funds/assets into the trust to benefit the Medicaid Recipient and 
avoid distributing to him/her directly.    

By not being considered the Medicaid Recipient’s assets, there is no requirement these 
funds pay back the State for services provided to the disabled beneficiary.  If the Medicaid 
Recipient dies before utilizing the trust’s assets, the grantor may create a contingent beneficiary 
plan. 

WHEN?  As a SNT is irrevocable, the client will want to consider when he/she wants to 
relinquish ownership of the assets and distribute them to the beneficiary’s trust. Whether it is 
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inter vivos or testamentary, the assets or income of this trust will not be distributed directly to the 
Medicaid Recipient, and prevents disqualification of Recipient’s benefits.   

A third-party SNT can be created by the grantor during their lifetime (inter vivos).  Assets 
can be vested to provide for the Medicaid Recipient immediately.  To be certain no funds are 
distributed directly to the Medicaid Recipient, the client can now name the trust as a beneficiary 
of an IRA or life insurance policy.   

The grantor can also create a testamentary trust effective on the death of the grantor.  The 
assets will be conveyed to the trust when it is created.     

Discretionary Support Trust.  Alternatively, when it is time to create the trust, the 
Beneficiary may not be disabled or in need of a SNT. An estate plan, whether a revocable living 
trust or will, can provide the trustee, at the time of creating the trust, discretion to review the 
circumstances and determine what is necessary for the beneficiary.  If, at the time the trustee 
needs to create the trust, the beneficiary is not receiving Medicaid benefits nor is expected to 
need them, the trustee may create a trust with discretionary support for the beneficiary.1 The 
terms of the discretionary support can be specified by the grantor, and less restrictive than the 
federal requirements of SNT. 
  (Further discussion of Special Needs Trusts below.) 
  Client is Single and Medicaid Recipient.  A single person receiving Medicaid benefits 
will have a limited estate and thus, may not seem to need an estate plan.  Under Medicaid, a 
recipient is allowed: 

• Up to $2,000 in cash 
• Personal tangible property 
• A vehicle 
• A residence, as long as they intend to live in it (up to a value of $604,000 as of 2021) 
• An irrevocable pre-paid burial plan 

   Medicaid Recipient’s estate plan.  Two items a person receiving Medicaid benefits 
should include:  general power of attorney and Oregon Advance Directive.2  These documents 
allow the recipient to name the person to act for them if and when needed during their lifetime 
and allow them to choose.   
   An estate planner needs to determine if the Medicaid Recipient owns a residence.  
Oregon’s estate recovery will place a lien against the residence upon the recipient’s death.  
However, his/her estate may include residual proceeds in the value once estate recovery is paid.  
A will or revocable living trust will provide their wishes on who shall receive those proceeds.  
Inheritance or Proceeds from Litigation received by Medicaid Recipient.  If the Medicaid 
Recipient expects to receive an inheritance or proceeds from litigation, he/she will need to 
consider the options available and which best utilize the funds and prevent disqualification.   

                                                            
1 OAR 461-145-0540(1)(b) states trust funds are excluded as a resource if the fund is not available for use by the 
Recipient. 
2 Please note the new Oregon Advance Directive form went into effect on September 25, 2021. 
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   Options available: 
--Provide funds received directly to Estate Recovery.  A Medicaid Recipient has the 
option to provide the funds received to State of Oregon, which will be credited to balance 
of funds the State expended on his/her behalf.  It is a simple way to prevent 
disqualification of benefits. 
--Plan a spenddown.  If there is an income limit for the government benefit, most 
programs make the beneficiary ineligible in the month in which he or she receives the 
inheritance. If there is a resource limit for the government benefit, most programs 
continue to make the beneficiary ineligible if his or her resources are above the resource 
limit in the months that follow. Depending on the government benefit and the 
beneficiary's situation, he or she may face obstacles and lengthy delays in re-qualifying 
for government benefit after spending the inheritance down to the resource limit. 
 By planning a spenddown of the funds received on items for the Recipient that 
will not provided by the State, his/her benefits are not affected.  Items such as:  new 
vehicle, laptop, cell phone, etc. 
--Create a First-Party Special Needs Trust.  See Special Needs Trusts section below. 

Special Needs Trusts (aka Supplemental Needs Trusts or SNTs).  SNTs, created by Congress, 
are trusts specifically created to hold and expend funds for the benefit of a Medicaid recipient on 
items Medicaid is not going to provide. 3  SNTs protect assets from being considered available 
for purposes of means-tested public benefits.  Funds in SNTs, as long as the specific rules are 
followed carefully, do not become assets of the Medicaid Recipient and prevents 
disqualification. 
First-Party (also known as Self-Settled Trust or Payback Trust or a(d)(4)(A) Trust). Under 42 US 
§1396(p)(d)(4)(a), a trust is funded with only the individual’s assets, i.e., an inheritance received 
or proceeds from litigation. The trust itself can be created by the individual, a parent, 
grandparent, guardian or the court.  The terms of the trust must include a provision stating on the 
death of the beneficiary, the State will be repaid for any Medicaid assistance provided up to the 
full amount of assistance provided. 
Pooled.  These trusts are established and managed by non-profit associations pursuant to 42 USC 
§1296p(d)(4)(C). They allow a disabled beneficiary to transfer his/her assets to be pooled with 
other assets for investing and managing but are kept separate in account form for easy of 
accounting.4  

                                                            
3 Most recent CLE focusing on SNTs was presented by Rebecca Kueny, our CLE chair, on July 28, 2021. 
Fundamentals of SNTs and ABLE accounts.  These materials provide in-depth detail of definitions, types, terms, 
etc., for SNTs. 
 
4 Names of active Oregon Pooled SNTs: 1. Oregon Special Needs Trust, The Arc Oregon, oregonsnt.org, Salem, 
Oregon. 2. Good Shepherd Fund, Good Shepherd Care, Portland, Oregon 503-307-8011. 
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TERMS OF SNT.  Drafting the terms of SNT is pertinent.  Terms should include:  
• recognition of SNT, either in name or in a clear provision,  
• clearly state irrevocable 
• purpose 
• right to amend 
• distributions/disqualifying distributions/ABLE Distributions 
• Trustee discretion 

  Each type of SNT can be established post-eligibility.  By Trustee its specific distribution 
rules, trust asset will be utilized for the benefit of the Recipient and maintain benefits received. 
 NOTICE.   

First-Party SNT.  A copy of the trust upon creation must be provided to Social Security 
Administration (SSA) and State of Oregon. A trustee may be required to report regarding the 
existence of the SNT. 

Third-Party SNT.  The client will need to be determine whether to provide a copy of the 
SNT to the SSA and State of Oregon.  Attorneys are split in whether a copy of the trust should be 
provided. 
  Married Couple with One Spouse as Medicaid Recipient. 
   Long-time married couples, where the community spouse is living in the residence with 
CSRA (community spouse resource allowance), should re-evaluate their estate plan once one 
spouse is receiving Medicaid benefits, if not done previously.   
   Before Medicaid eligibility, most of the time married couples leave everything to each 
other, and then to their descendants.  Now, with one spouse receiving Medicaid benefits, the 
need to leave the community spouse’s estate to the Medicaid recipient should be reconsidered.  
Does the community spouse want his/her estate to be received by the Medicaid recipient on the 
community spouse’s death? If not, who shall receive the estate? 
Elective Share.  
 The surviving spouse of a decedent domiciled in the state of Oregon may elect to receive 
the elective share as provided in ORS 114.600. The right of election may be exercised by the 
surviving spouse or on their behalf by a guardian, conservator or agent under power of attorney, 
including conservatorship proceedings initiated by DHS to make a claim under ORS 114.610.  
 The elective share is a percentage of the augmented estate (discussed below) based on the 
length of time the couple were married and not to exceed one-third of the augmented estate. ORS 
114.605 provided the percentages by length of the marriage form 2% for marriages of less than 2 
years to 33% for marriages over 15 years.  
Augmented Estate.  
  The augmented estate is defined in ORS 114.630 “the augmented estate consists of all of 
the following property, whether real or personal, movable or immovable, or tangible or 
intangible, wherever situated” and includes the decedent’s probate estate, nonprobate estate and 
the surviving spouse’s estate.  
 Special care should be taken to ensure that all the augmented estate is included and not 
just what is specified in the decedent’s will or trust. Assets left by beneficiary designation should 
be included or the proper elective share percentage will not be correctly calculated.  
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Second Spend Down. 
 Post eligibility, an inheritance or windfall, can trigger a second spend down. The windfall 
can come from an elective share, a sale of a property, a relative’s estate, a forgotten life 
insurance policy, or a settlement. If the Medicaid eligible individual does not spend down the 
asset, they can face ineligibility.  

In some cases, the inheritance may be so large that ineligibility or a gift induced penalty 
period does not pose an issue (it could be argued that receiving an unexpected $3 million 
windfall from great-aunt Millie is more of a blessing than a curse). If Medicaid is no longer 
needed, DHS must be notified because if Medicaid continues to pay after the client is no longer 
eligible, they will ask that the funds be repaid.  

If the amount is smaller and the client needs to remain eligible, the asset will be 
considered income for that month and will need to be spent down.  

Note: the client may not disclaim the asset or it could be considered a gift and trigger a 
penalty period.  
Blended Families.  
 Blended families are becoming more common as our population ages and our client’s 
marital status changes dues to divorce or death and remarriage. Often the community spouse 
(and often the community spouses children) is planning for the institutionalized spouse and in the 
stressful process of spend down and asset reallocation, the children of the institutionalized 
spouse are not considered as a part of the equation and are disinherited either accidentally or 
intentionally during the Medicaid planning and qualification process. A thoughtful plan includes 
children of both spouses in post-eligibility estate planning. The institutionalized spouse should 
be included and consulted as much as possible regarding their expectations as to what their 
children should receive after the community spouse dies. 
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Elder Law Elements 2015-3-7 by Mark Williams, revised 
 
 

DATE: ____________ FEE QUOTED: ______  CLIENT(S): ___________________________ 
 

ESTATE PLANNING CLIENT CHOICES 
[ ] Will 
[ ] Trust 

[ ] Living 
[ ] Testamentary 
[ ] Special Needs/Public Benefits Eligibility 

[ ] Deeds to Real Property Creating Survivorship 
[ ] Declaration of Survivorship in Personal Property 
[ ] Declaration of Interest in Joint Bank Account 
[ ] Domestic Partnership Agreement 
[ ] Waiver of Spousal Elective Share 

 
[ ] Medical Decisions 

[ ] Health Care Representative 
[ ] Advance Directive 
[ ] Organ Donation 
[ ] Nomination of Guardian 
[ ] Mental Health Treatment 
 

[ ] Disability Financial Management 
[ ] For Relative or Friend –  

[ ] with Power of Attorney or Trust 
[ ] For Self 

[ ] Power of Attorney 
[ ] Prohibit gifting and self-dealing 
[ ] Allow gifting to agents or others 
[ ] Impact on taxation at death 
[ ] Medicaid planning -- varies depending on goals 
[ ] Protection from misuse or fraud 
[ ] Instruction letter to Non-agent Holder 
[ ] Specific instructions/limits to scope 

[ ] Nomination of Conservator 
[ ] Trust as backup management document 
[ ] Medicaid/Public Benefits Eligibility 

 
Kay Hyde-Patton 

LEAHY COX, LLP 
188 W. B Street, Bldg N 

Springfield, Oregon 97477 
(541) 746-9621 

khp@emeraldlaw.com 
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Form SSA-3288 (11-2016) uf  
Destroy Prior Editions 

Social Security Administration 
Consent for Release of Information

Form Approved  
OMB No. 0960-0566

Instructions for Using this Form
Complete this form only if you want us to give information or records about you, a minor, or a legally incompetent adult, to an 
individual or group (for example, a doctor or an insurance company).  If you are the natural or adoptive parent or legal guardian, 
acting on behalf of a minor child, you may complete this form to release only the minor's non-medical records.  We may charge a 
fee for providing information unrelated to the administration of a program under the Social Security Act.  

NOTE: Do not use this form to:

• Request the release of medical records on behalf of a minor child.  Instead, visit your local Social Security office or call our toll-   
  free number, 1-800-772-1213 (TTY-1-800-325-0778), or
• Request detailed information about your earnings or employment history.  Instead, complete and mail form SSA-7050-F4. You   
  can obtain form SSA-7050-F4 from your local Social Security office or online at www.ssa.gov/online/ssa-7050.pdf.  

How to Complete this Form
We will not honor this form unless all required fields are completed.  An asterisk (*) indicates a required field.  Also, we will not 
honor blanket requests for "any and all records" or the "entire file."  You must specify the information you are requesting and you 
must sign and date this form.  We may charge a fee to release information for non-program purposes.

• Fill in your name, date of birth, and social security number or the name, date of birth, and social security number of the person   
  to whom the requested information pertains.

• Fill in the name and address of the person or organization where you want us to send the requested information.

• Specify the reason you want us to release the information.

• Check the box next to the type(s) of information you want us to release including the date ranges, where applicable.

• For non-medical information, you, the parent or the legal guardian acting on behalf of a minor child or legally incompetent adult,  
  must sign and date this form and provide a daytime phone number. 

• If you are not the individual to whom the requested information pertains, state your relationship to that person.  We may require   
  proof of relationship.  

PRIVACY ACT STATEMENT
Section 205(a) of the Social Security Act, as amended, authorizes us to collect the information requested on this form.  We will 
use the information you provide to respond to your request for access to the records we maintain about you or to process your 
request to release your records to a third party.  You do not have to provide the requested information.  Your response is 
voluntary; however, we cannot honor your request to release information or records about you to another person or organization 
without your consent. We rarely use the information provided on this form for any purpose other than to respond to requests for 
SSA records information. However, the Privacy Act (5 U.S.C. § 552a(b)) permits us to disclose the information you provide on this 
form in accordance with approved routine uses, which include but are not limited to the following:  
  
1.To enable an agency or third party to assist Social Security in establishing rights to Social Security benefits and or coverage;  
2.To make determinations for eligibility in similar health and income maintenance programs at the Federal, State, and local level; 
3.To comply with Federal laws requiring the disclosure of the information from our records; and,  
4.To facilitate statistical research, audit, or investigative activities necessary to assure the integrity of SSA programs. 
  
We may also use the information you provide when we match records by computer.  Computer matching programs compare our 
records with those of other Federal, State, or local government agencies.  We use information from these matching programs to 
establish or verify a person's eligibility for Federally-funded or administered benefit programs and for repayment of incorrect 
payments or overpayments under these programs. Additional information regarding this form, routine uses of information, and 
other Social Security programs is available on our Internet website, www.socialsecurity.gov, or at your local Social Security office. 

PAPERWORK REDUCTION ACT STATEMENT
This information collection meets the requirements of 44 U.S.C. § 3507, as amended by section 2 of the Paperwork Reduction 
Act of 1995. You do not need to answer these questions unless we display a valid Office of Management and Budget control 
number.  We estimate that it will take about 3 minutes to read the instructions, gather the facts, and answer the questions. SEND 
OR BRING THE COMPLETED FORM TO YOUR LOCAL SOCIAL SECURITY OFFICE.  You can find your local Social 
Security office through SSA's website at www.socialsecurity.gov.  Offices are also listed under U.S. Government agencies 
in your telephone directory or you may call 1-800-772-1213 (TYY 1-800-325-0778).  You may send comments on our time 
estimate above to: SSA, 6401 Security Blvd., Baltimore, MD 21235-6401. Send only comments relating to our time estimate 
to this address, not the completed form.
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You must complete all required fields. We will not honor your request unless all required fields are completed. (*Signifies a 
required field. **Please complete these fields in case we need to contact you about the consent form). 
TO:  Social Security Administration

*My Full Name *My Date of Birth 
(MM/DD/YYYY)

*My Social Security Number

I authorize the Social Security Administration to release information or records about me to:
*NAME OF PERSON OR ORGANIZATION: *ADDRESS OF PERSON OR ORGANIZATION:

*I want this information released because:

*Please release the following information selected from the list below:
 Check at least one box. We will not disclose records unless you include date ranges where applicable. 

Verification of Social Security Number 

If you want us to release a minor child's medical records, do not use this form.  Instead, contact your local Social  
Security office.

I am the individual, to whom the requested information or record applies, or the parent or legal guardian of a minor, or the 
legal guardian of a legally incompetent adult. I declare under penalty of perjury (28 CFR § 16.41(d)(2004) that I have examined 
all the information on this form and it is true and correct to the best of my knowledge. I understand that anyone who knowingly 
or willfully seeking or obtaining access to records about another person under false pretenses is punishable by a fine of up to 
$5,000. I also understand that I must pay all applicable fees for requesting information for a non-program-related purpose. 

Witnesses must sign this form ONLY if the above signature is by mark (X). If signed by mark (X), two witnesses to the signing 
who know the signee must sign below and provide their full addresses. Please print the signee's name next to the mark (X) on the 
signature line above.

Form SSA-3288 (11-2016) uf 

1.
2.
3.
4.
5.
6.

7.
8.

We may charge a fee to release information for non-program purposes.

Form Approved  
OMB No. 0960-0566Consent for Release of Information

Social Security Administration 

Current monthly Social Security benefit amount
Current monthly Supplemental Security Income payment amount
My benefit or payment amounts from date                         to date
My Medicare entitlement from date                          to date
Medical records from my claims folder(s) from date                         to date

Complete medical records from my claims folder(s)
Other record(s) from my file (We will not honor a request for "any and all records" or "the entire file." You must specify  
other records; e.g., consultative exams, award/denial notices, benefit applications, appeals, questionnaires,  
doctor reports, determinations.) 

*Signature:

**Address:

*Date:

Relationship (if not the subject of the record): 

**Daytime Phone:

1.Signature of witness 2.Signature of witness

Address(Number and street,City,State, and Zip Code) Address(Number and street,City,State, and Zip Code)

**Daytime Phone:



Chapter 5—Completing the Masterpiece: Post-Eligibility Planning

 5–11The Art of Elder Law: A Broad Brushstroke Overview

COMPLETING THE MASTERPIECE:  
POST-ELIGIBILITY ESTATE 
PLANNING

KAY HYDE-PATTON
LEAHY COX LLP, SPRINGFIELD
JENNIFER TRUNDY
ROSE ELDER LAW LLC, LAKE OSWEGO

KAY HYDE-PATTON

Kay earned her degrees from 
Tarleton State University and 
University of Oregon School of Law.  
She is a partner at Leahy Cox, LLP 
in Springfield. Her practice includes 
elder law, estate planning and 
estate administration
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JENNIFER TRUNDY

Jennifer earned degrees from the 
University of Oregon and Willamette 
University College of Law, and currently 
works at Rose Elder Law, LLC, focusing 
on estate planning, long term care 
planning, and Medicaid qualification. 
She’s currently a Municipal Planning 
Commissioner. 

Post Eligibility Items to consider:

 Who is the Client?
• Anyone whose estate may include a Medicaid 

Recipient as a beneficiary 
• The Medicaid Recipient, or 
• The Community Spouse

 Client’s Ability to Plan
 Client’s Goals and Needs
 Ideas/Solutions to meet Client’s Goals and Needs
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WHO IS THE CLIENT? 
Client whose estate may affect a Medicaid Recipient.
All estate planning attorneys should be asking their clients if 

their estate will include a person receiving Medicaid benefits.  If 
yes, 
• what will be distributed, 
• how will it be distributed to benefit the Medicaid Recipient, and 
• when to distribute.

INHERITANCE
Two items to consider:  what and how.

WHAT?
• Personal tangible property generally does not affect a Medicaid 
Recipient’s benefits 
• Monetary gift or an asset that can be liquidated may affect the 
beneficiary if distributed directly to a Medicaid Recipient.  



Chapter 5—Completing the Masterpiece: Post-Eligibility Planning

 5–14The Art of Elder Law: A Broad Brushstroke Overview

HOW?
Third-Party Special Needs Trust (SNT).  A third-party SNT is created by someone other 
than the Medicaid Recipient and funded with assets that are not the Medicaid 
Recipient’s assets.  
• Can provide for the beneficiary and eliminate concern the Medicaid Recipient’s 
benefits will be affected.  
• Others can distribute funds/assets into the trust to benefit the Medicaid Recipient 
and avoid distributing to him/her directly.   
• By not being considered the Medicaid Recipient’s assets, there is no requirement 
these funds pay back the State for services provided to the disabled beneficiary.  
• If the Medicaid Recipient dies before utilizing the trust’s assets, the grantor may 
create a contingent beneficiary plan.

WHEN?  
As a SNT is irrevocable, the client will want to consider when 
he/she wants to relinquish ownership of the assets and distribute 
them to the beneficiary’s trust. 
• inter vivos
• testamentary
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Discretionary Support Trust.  Alternatively, when it is time to 
create the trust, the Beneficiary may not be disabled or in need of a 
SNT. 
• The trustee has discretion to review the circumstances and 

determine what is necessary for the beneficiary.  
• If the beneficiary is not receiving Medicaid benefits nor is expected to 

need them, 
• The trustee may create a trust with discretionary support for the 

beneficiary.
• The terms of the discretionary support can be specified by the 

grantor, and less restrictive than the federal requirements of SNT.

SINGLE PERSON

A single person receiving Medicaid 
benefits will have a limited estate 
and thus, may not seem to need an 
estate plan.
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Client is Single and Medicaid Recipient.  

Under Medicaid, a recipient is allowed:
• Up to $2,000 in cash
• Personal tangible property
• A vehicle
• A residence, as long as they intend to live in it (up to a value of 
$604,000 as of 2021)
• An irrevocable pre-paid burial plan

Medicaid Recipient’s estate plan.
Two items a person receiving Medicaid benefits should include:  

• Power of attorney 
• Oregon Advance Directive. 

These documents allow the recipient to name the person to act for 
them if and when needed during their lifetime and allow them to 
choose.  

May include: 
• A Will or Living Trust
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Real Property? 

An estate planner needs to determine if the Medicaid Recipient 
owns a residence.  

• Oregon’s estate recovery will place a lien against the 
residence upon the recipient’s death.  

• However, his/her estate may include residual proceeds in 
the value once estate recovery is paid.  

• A will or revocable living trust will provide their wishes on 
who shall receive those proceeds. 

Inheritance or Proceeds from Litigation 
received by Medicaid Recipient.
If the Medicaid Recipient expects to receive an inheritance or 
proceeds from litigation, he/she will need to consider the options 
available and which best utilize the funds and prevent 
disqualification.  

Options available:
• Provide funds received directly to Estate Recovery.  
• Plan a spenddown.  
• Create a First-Party Special Needs Trust.  
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Special Needs Trusts 
(aka Supplemental Needs Trusts or SNTs)  
SNTs, created by Congress, are trusts specifically created to hold and expend funds 
for the benefit of a Medicaid recipient on items Medicaid is not going to provide. 
• SNTs protect assets from being considered available for purposes of means-

tested public benefits.  
• Funds in SNTs, as long as the specific rules are followed carefully, do not 

become assets of the Medicaid Recipient and prevents disqualification.
 First-Party (also known as Self-Settled Trust or Payback Trust or a(d)(4)(A) 

Trust). Under 42 US §1396(p)(d)(4)(a), a trust is funded with only the 
individual’s assets, i.e., an inheritance received or proceeds from litigation. 

 Pooled.  These trusts are established and managed by non-profit associations 
pursuant to 42 USC §1296p(d)(4)(C). 

TERMS OF AN SNT 
Drafting the terms of SNT is pertinent.  Terms should include: 
• recognition of SNT, either in name or in a clear provision, 
• clearly state irrevocable
• purpose
• right to amend
• distributions/disqualifying distributions/ABLE Distributions
• Trustee discretion
Each type of SNT can be established post-eligibility.  By Trustee 
following its specific distribution rules, trust asset will be utilized for 
the benefit of the Recipient and maintain benefits received.
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**NOTICE**
First-Party SNT.  A copy of the trust upon creation must be 

provided to Social Security Administration (SSA) and State of 
Oregon. A trustee may be required to report regarding the 
existence of the SNT.

Third-Party SNT.  The client will need to be determine whether 
to provide a copy of the SNT to the SSA and State of Oregon.  
Attorneys are split in whether a copy of the trust should be 
provided.

MARRIED COUPLE

Long-time married couples, where the 
community spouse is living in the 
residence with CSRA (community 
spouse resource allowance), should 
re-evaluate their estate plan once one 
spouse is receiving Medicaid benefits, 
if not done previously.  
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Married Couple with One Spouse as 
Medicaid Recipient.

Before Medicaid eligibility, most of the time married couples 
leave everything to each other, and then to their descendants.  

Now, with one spouse receiving Medicaid benefits, the need to 
leave the community spouse’s estate to the Medicaid recipient 
should be reconsidered.  
• Does the community spouse want his/her estate to be 

received by the Medicaid recipient on the community 
spouse’s death? 

• If not, who shall receive the estate?

Elective Share
The surviving spouse of a decedent domiciled in the state of 
Oregon may elect to receive the elective share as provided in 
ORS 114.600. 
The right of election may be exercised by:
• the surviving spouse
• a guardian
• a conservator* or 
• an agent under power of attorney,

*including conservatorship proceedings initiated by DHS to 
make a claim under ORS 114.610. 
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What is Elective Share?
The elective share is a percentage of the augmented estate  
based on the length of time the couple were married and not to 
exceed one-third of the augmented estate. ORS 114.605 provides 
the percentages by length of the marriage from 2% for marriages 
of less than 2 years to 33% for marriages over 15 years. 

What is Elective Share?
The elective share is a percentage of the augmented estate  
based on the length of time the couple were married and not to 
exceed one-third of the augmented estate. ORS 114.605 provides 
the percentages by length of the marriage from 2% for marriages 
of less than 2 years to 33% for marriages over 15 years. 
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Augmented Estate
The augmented estate is defined in ORS 114.630 “the augmented 

estate consists of all of the following property, whether real or personal, 
movable or immovable, or tangible or intangible, wherever situated” and 
includes:
• the decedent’s probate estate, 
• nonprobate estate 
• the surviving spouse’s estate. 
Special care should be taken to ensure that all the augmented estate is 
included and not just what is specified in the decedent’s will or trust. Assets 
left by beneficiary designation should be included or the proper elective 
share percentage will not be correctly calculated. 

Second Spend Down
Post eligibility, an inheritance or windfall, can trigger a second spend 

down. The windfall can come from an elective share, a sale of a property, a 
relative’s estate, a forgotten life insurance policy, or a settlement. If the 
Medicaid eligible individual does not spend down the asset, they can face 
ineligibility. 
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Large Windfall:
• If ineligibility or a gift induced penalty period does not pose an issue.
• If Medicaid is no longer needed, DHS must be notified because if 

Medicaid continues to pay after the client is no longer eligible, they 
will ask that the funds be repaid. 

Small Windfall: 
• If the client needs to remain eligible
• The asset will be considered income for that month and will need to 

be spent down. 

Note: the client may not disclaim the asset or it could be considered a gift 
and trigger a penalty period. 

BLENDED 
FAMILIES
Blended families are 
becoming more 
common as our 
population ages and 
our client’s marital 
status changes due 
to divorce or death, 
and remarriage. 
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Blended Families
Often the community spouse (and often the community spouse’s children) 
is planning for the institutionalized spouse and in the stressful process of 
spend down and asset reallocation, 

• The children are disinherited either accidentally or intentionally.
• A thoughtful plan includes children of both spouses in post-eligibility 

estate planning. 
• The institutionalized spouse should be included and consulted as 

much as possible.

Questions? 
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OAAP 
Attorney 
Counselors

confidential • professional • compassionate

Douglas S. Querin
JD, LPC, CADC I

douglasq@oaap.org

About the OAAP
We help lawyers, judges, and law students develop the skills 
they need to meet the demands of their professional and 
personal lives in a healthy way. Our services are confidential 
and free. Call or email us - we offer hope and help.

Well-being and stress

Anxiety or depression

Problem substance use

Compulsive & challenging behaviors

Career and lifestyle

Relationships

Challenging times

Confidential 
Assistance
All communications with 
the OAAP are completely 
confidential and will not 
affect your standing with 
the Professional Liability 
Fund (PLF) or the Oregon 
State Bar. The OAAP is 
a confidential service of 
the PLF for all members 
of the Oregon legal 
community. Call us at 
(503) 226-1057 or visit us
at www.oaap.org.

Kyra M. Hazilla
JD, LCSW

kyrah@oaap.org

Bryan R. Welch
JD, CADC I

bryanw@oaap.org

Jennifer L. Harrington
JD, MS

jenniferh@oaap.org
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loneliness/isolation/
strained relationships

feeling helpless, hopeless, and 
that one can never do enough

hypervigilance and always serious

anger and cynicism

guilt/fear/
complicated grieving

lack of awe

sense of persecution

fight/flight/
immobility response

dissociative moments

inability to see options
and diminished creativity

physical ailments, depression, anxiety, 
and other mental health considerations

chronic exhaustion and
saturated nervous system

addictions

sub-impeccable/toxic
conduct and compromised

impulse control

difficulty empathizing/
minimizing/numbing

negativity bias and
not assuming well

grandiosity

disheartened and dispirited

intense/rigid/controlling/
unable to embrace complexity

lack of presence/deliberate
avoidance/cognitive overload

pulled toward confirmation
bias and away from

critical thinking

WHEN
EXPERIENCING
OVERWHELM
AND TRAUMA

© The Trauma Stewardship Institute 2020
TraumaStewardship.com

m

© The Trauma Stewardship Institute 2020, TraumaStewardship.com. Reprint permission on file with OAAP.

http://TraumaStewardship.com
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Helping A Friend or Colleague Who Is Suffering 
Offering Assistance Helps

YYoouu  ddoo  nnoott  hhaavvee  ttoo  bbee  aa  mmeennttaall  hheeaalltthh  eexxppeerrtt  ttoo  bbee  ooff  aassssiissttaannccee  ttoo  ssoommeeoonnee  wwhhoo  aappppeeaarrss  ttoo  
bbee  ssttrruugggglliinngg  wwiitthh  mmeennttaall  hheeaalltthh  oorr  ssuubbssttaannccee  uussee  ccoonncceerrnnss..  

o In most cases, if you have concerns about a potentially
impaired person, there are likely others who have similar
concerns.
o Trust your instincts.
o In most cases, professionals who emotionally implode
or get into serious personal and/or professional trouble
were previously known by others to be struggling; many of
the signs of a problem have existed for some time and
have been observed by others.

o Doing something is generally better than doing nothing.
o Personal contact (phone or in-person) is generally better than emails & texts
o Emails & texts are generally better than no contact.
o Law firm professionals who are personally/professionally struggling are often unwilling to seek

assistance; they are embarrassed, do not want to impose on others, or are in denial. But they may
respond to offers to talk.

Having a Compassionate, Non-Judgmental Conversation Helps.
Compassion, Curiosity, Lack of Judgement and Genuine Concern Are Key.

o When the potentially impaired person is someone
you do not feel comfortable dealing with directly,
look for alternatives (e.g., OAAP).

o Avoid “ganging-up.”  Especially for an initial
conversation, having a private conversation with one
or two people present who can express concern, and
can discuss behaviors they have observed, is usually
more helpful.

o Compassion & candor can go together; be direct (“I’m
very concerned about you. You seem to be really
struggling with _______________.  Can I help you?”).
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Adapted from “ ”J. Eric Gentry, PhD, LHC, and from
 Saakvitne, K.W., Gamble, S.,

Pearlman, L.A., Lev, B.T. (2000). Baltimore, MD: Sidran Press.
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https://www.mayoclinic.org/healthy-lifestyle/stress-management/in-depth/social-support/art-20044445?pg=2
www.mayoclinic.org/healthy-living/stress-management/in-depth/social-support/art-20044445?pg=2
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/exercise-and-stress/art-20044469
http://www.health.harvard.edu/blog/volunteering-may-be-good-for-body-and-mind-201306266428
https://www.mayoclinic.org/healthy-lifestyle/stress-management/in-depth/social-support/art-20044445?pg=2
www.mayoclinic.org/healthy-living/stress-management/in-depth/social-support/art-20044445?pg=2
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/exercise-and-stress/art-20044469
http://www.health.harvard.edu/blog/volunteering-may-be-good-for-body-and-mind-201306266428
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http://usatoday30.usatoday.com/news/education/story/2012-05-13/dogs-stress-relief-on-campus/54921444/1
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/stress-relief/art-20044464
http://www.healthsystem.virginia.edu/pub/feap/work-slife/newsletters/Humor%20and%20Stress.pdf
http://www.telegraph.co.uk/news/health/news/10496056/Choir-singing-boosts-your-mental-health.html
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/stress-relief/art-20044456
https://www.unr.edu/counseling/virtual-relaxation-room/releasing-stress-through-the-power-of-music
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/stress-relief/art-20044456
https://www.unr.edu/counseling/virtual-relaxation-room/releasing-stress-through-the-power-of-music
http://www.healthsystem.virginia.edu/pub/feap/work-slife/newsletters/Humor%20and%20Stress.pdf
http://www.telegraph.co.uk/news/health/news/10496056/Choir-singing-boosts-your-mental-health.html
http://www.mayoclinic.org/healthy-living/stress-management/in-depth/stress-relief/art-20044464
http://usatoday30.usatoday.com/news/education/story/2012-05-13/dogs-stress-relief-on-campus/54921444/1
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http://consumer.healthday.com/encyclopedia/stress-management-37/stress-health-news-640/sleep-deprivation-and-stress-646063.html
http://greatergood.berkeley.edu/article/item/how_gratitude_can_help_you_through_hard_times
https://psychcentral.com/blog/the-surprising-psychological-value-of-human-touch#1
https://psychcentral.com/blog/the-surprising-psychological-value-of-human-touch#1
http://greatergood.berkeley.edu/article/item/how_gratitude_can_help_you_through_hard_times
https://www.psychologytoday.com/blog/the-science-willpower/201111/stress-sugar-and-self-control
https://www.psychologytoday.com/blog/the-science-willpower/201111/stress-sugar-and-self-control
http://consumer.healthday.com/encyclopedia/stress-management-37/stress-health-news-640/sleep-deprivation-and-stress-646063.html
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