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SCHEDULE

Morning—Labor

9:00 Nuts and Bolts of Labor Law: Private Sector
Trevor Caldwell, Miller Nash LLP, Portland
Jason Weyand, Tedesco Law Group, Portland

11:00 Break

11:15 Nuts and Bolts of Labor Law: NLRB Overview
Jessica Dietz, National Labor Relations Board, Portland

12:30 Lunch

Afternoon—Employment

1:00 Overview of State and Federal Anti-Discrimination Laws (Including Whistleblower 
Retaliation)
John Dudrey, Stoel Rives LLP, Portland
Scott Hunt, Busse & Hunt LLP, Portland

3:00 Break

3:15 Overview of Oregon and Federal Leave Laws (including Sick Leave Laws and Disability 
Discrimination)
Melissa Healy, Stoel Rives LLP, Portland
Christina Stephenson, Meyer Stephenson, Portland

4:30 Adjourn
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FACULTY

Trevor Caldwell, Miller Nash LLP, Portland. Mr. Caldwell represents public and private employers 
in labor relations and employment law matters. His labor relations practice focuses on negotiating 
collective bargaining agreements, contract administration, arbitration, and representing clients before 
state and federal agencies. He counsels employers of all sizes and across a variety of industries on a 
multitude of employment-related issues. He also serves as an attorney in the Office of the Staff Judge 
Advocate (JAG). He is a member of the Multnomah Bar Association, the Oregon State Bar Military and 
Veterans Law Section Executive Committee, the Oregon State Bar Labor and Employment Section, the 
American Bar Association Labor & Employment Law Section, and the Oregon Public Employer Labor 
Relations Association. He frequently provides trainings for business owners, managers, and employees 
on topics such as harassment and discrimination, documentation practices, workplace investigations, 
and union organizing. Mr. Caldwell is admitted to law practice in Washington and Oregon.

Jessica Dietz, National Labor Relations Board, Portland. Ms. Dietz is Officer-in-Charge of the National 
Labor Relations Board Region 19 Portland Subregion. She joined the office in 2006 as a field examiner 
and became Officer-in Charge in 2015.

John Dudrey, Stoel Rives LLP, Portland. Mr. Dudrey is of counsel in the firm’s Labor and Employment 
group. His practice focuses on assisting clients with complex labor and employment matters, with an 
emphasis on wage and hour compliance, general advice and counsel work, and representation of 
employers with unionized workforces. He is a member of the Oregon State Bar Civil Rights Section 
Executive Committee, the Multnomah Bar Association, and the American Bar Association.

Melissa Healy, Stoel Rives LLP, Portland. Ms. Healy represents employers in all areas of labor and 
employment law. She frequently counsels clients on a wide range of labor and employment-related 
issues, conducts internal investigations, provides training to employees and management, and assists 
on the employment-related aspects of corporate transactions. Ms. Healy has a strong traditional labor 
background and regularly represents employers in discharge and contract interpretation arbitrations and 
before the National Labor Relations Board. She is a contributing editor of The Developing Labor Law 
(ABA Section of Labor and Employment Law, 6th Ed.), treasurer of the Oregon Southwest Washington 
Industry Liaison Group, publications liaison and vice chair of the Oregon Association of Defense 
Counsel Employment Practice Group, and a member of Oregon Women Lawyers, the Multnomah Bar 
Association, and the American Bar Association.

Scott Hunt, Busse & Hunt LLP, Portland. Mr. Hunt represents employees in wrongful discharge claims 
and all types of discrimination, harassment, retaliation, and whistleblowing actions as well as medical 
leave claims and claims for unpaid wages. His practice ranges from negotiating separation agreements 
for present employees, through all phases of state and federal trial litigation, to appellate work at all 
levels of the state and federal courts. In 1999, he argued Albertsons v. Kirkingburg, a seminal disability 
discrimination case, before the United States Supreme Court. Since then his primary focus has been 
disability law. He has also argued before the Washington Supreme Court, the Oregon Court of Appeals, 
and the Ninth Circuit Court of Appeals. Mr. Hunt has held leadership positions in several Oregon State 
Bar sections, and he is coauthor of the “Reinstatement Rights of Injured and Disabled Workers” chapter 
of Workers’ Compensation (OSB Legal Pubs 2008), among numerous other articles. He is a frequent 
speaker on civil rights and employment law issues in general, with an emphasis on disability law. He is 
an adjunct professor at Willamette University Law School teaching Disability Law.
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Christina Stephenson, Meyer Stephenson, Portland. Ms. Stephenson is a trial lawyer specializing in 
employment law. She is a member of the Multnomah Bar Association Professionalism and Education 
Committee, the Oregon Trial Lawyers Association (OTLA), and the Owen M. Panner American Inn 
of Court. She is also a frequent presenter on employment rights for professional organizations. Ms. 
Stephenson is admitted to practice law in both Oregon and California.

Jason Weyand, Tedesco Law Group, Portland. Tedesco Law Group is a labor law firm that represents 
labor unions in every aspect of labor relations. In 2012, Mr. Weyand was appointed by Governor 
Kitzhaber to serve as the labor representative on the three-person Employment Relations Board (ERB). 
He was reappointed by Governor Brown in 2016. As an ERB member, he was involved in deciding 
unfair labor practice cases, union representation disputes, and appeals under the State Personnel 
Relations Law. During his tenure on the ERB, the agency eliminated a substantial backlog of cases and 
significantly reduced the amount of time needed to decide a case. Mr. Weyand is active in the Oregon 
State Bar, including serving as a member of the Civil Rights Section newsletter editorial board and as 
2014 chair of the Labor and Employment Section and. He is also coeditor of and contributor to Labor 
and Employment Law: Public Sector (OSB Legal Pubs 2011).

FACULTY (Continued)
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Nuts and Bolts of Labor Law: 
Private Sector
Trevor Caldwell, Miller Nash LLP
Jason Weyand, Tedesco Law Group
Oregon State Bar, Labor and Employment Boot Camp
September 9, 2021

Miller Nash LLP Tedesco Law Group

Labor Law in a Nutshell
 “Labor law” in the context of this presentation is the laws conferring and 

regulating the right of employees to collectively bargain with their employers 
by forming labor organizations (union, association, federations, etc.).

 Intersects with various employment law statutes that people might consider 
labor laws (e.g., wage and hour law, workplace safety laws, anti-discrimination 
laws)

 But they are fundamentally different in emphasis: 
• Labor law=“ceiling”
• Employment law=“floor” 
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Miller Nash LLP Tedesco Law Group

Wait, I only care about employment law, why 
should I stay awake and learn about labor law?
 Our answer: because labor law is way more interesting than 

employment law. 
 Practical answer: because private sector labor laws apply in both the 

union and non-union context and confer important rights and 
obligations on employers and employees. You need to know enough to 
spot or avoid issues. Examples:
• Discharges or discipline of employees where PCA may be issue
• Drafting personnel or employee policies
• Drafting employment contracts
• Drafting severance/separation agreements 

Miller Nash LLP Tedesco Law Group

Primary Labor Law Statutes
 Relevant Labor Law Statutes

• National Labor Relations Act (NLRA), 29 U.S.C. §§ 151-169 (primary federal law regulating collective bargaining in 
the private sector)

• Labor Management Relations Act (LMRA), or the “Taft-Hartley” Act, 29 U.S.C. §§ 141-197, significantly modified 
federal private sector labor laws that weakened unions in many ways

• Public Employee Collective Bargaining Act (PECBA) ORS 243.650 through ORS 243.806 (non-federal public 
employees in Oregon) 

• Public Employees’ Collective Bargaining Act, RCW 41.56.010 through 41.56.900 and 41.06.150 (most public 
employees in Washington)

• Federal Service Labor-Management Relations Statute, 5 U.S.C. §§ 7101 through 7135 (collective bargaining law 
covering most federal employees) 

• Railway Labor Act, 45 U.S.C. §§ 151-188 (applies to railroads and air carriers)

 Notes: 
• Oregon has private sector law that covers employers not subject to NLRA. 
• In certain states without comprehensive collective bargaining laws for public employees, local governments may 

have the authority to establish collective bargaining for their employees through local legislation. 
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Miller Nash LLP Tedesco Law Group

The National Labor Relations Act

On July 5, 1935, President Franklin D. Roosevelt 
signed the Wagner Act into law.

The NLRA and NLRB
National Labor Relations Act: 
(“NLRA” or “the Act”)
 Jurisdiction

• Covers private sector 
− interstate commerce threshold

• Excludes public sector and railway/airline 
industry 

 Elections
• Hearings on appropriate bargaining units

 Unfair Labor Practice Charges 
• Investigates Charge
• Prosecutes Complaints
• Adjudication

National Labor Relations Board (“NLRB” or 
“the Board”)
 5 Members
 Appointed by President for 5 year terms
 ALJs conduct unfair labor practice 

hearings and issue recommended 
orders, which are subject to NLRB 
review
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Miller Nash LLP Tedesco Law Group

National Labor Relations Act (NLRA)

 1935—Established the National Labor Relations Board (NLRB)

 Extended to workers:
• Right to organize
• Right to bargain collectively
• Right to engage in concerted activity

− e.g., striking
• Ability to bring ULPs against employers

Miller Nash LLP Tedesco Law Group

The National Labor Relations Act (NLRA)

 Section 7 of the NLRA states in relevant part:
• "Employees shall have the right to self-organization, to form, join, or 

assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in other 
concerted activities for the purpose of collective bargaining or other 
mutual aid or protection…"
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Miller Nash LLP Tedesco Law Group

Labor Management Relations Act (§13.1-1)

 LMRA—1947

 Curtailed union rights extended under NLRA

 Amended NLRA to give:
• Employees the right to refrain from engaging in concerted activities
• Employers the right to bring ULPs against unions 

Miller Nash LLP Tedesco Law Group

Landrum-Griffin Act (§13.1-1)

 1959

 Restricted certain types of picketing (organizational and recognition)

 Restricted union secondary boycotts
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Miller Nash LLP Tedesco Law Group

Employers Subject to the NLRA

 The NLRA applies to most private sector employers, including 
manufacturers, retailers, private universities, and health care facilities. 

 The NLRA does not apply to: federal, state, or local governments; 
employers who employ only agricultural workers; and employers subject 
to the Railway Labor Act (interstate railroads and airlines).

Miller Nash LLP Tedesco Law Group

Employees Subject to the NLRA

 Most employees in the private sector are covered under the NLRA. 

 The law does not cover government employees, agricultural laborers, 
independent contractors, and supervisors (with limited exceptions). 
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Miller Nash LLP Tedesco Law Group

The National Labor Relations Board (NLRB)

Miller Nash LLP Tedesco Law Group

The National Labor Relations Board

John
Ring

Marvin
Kaplan

William
Emmanuel

Lauren
McFerran

Chair

Gwynne
Wilcox

The National Labor Relations Board (NLRB)
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Miller Nash LLP Tedesco Law Group

NLRB Structure—The Board

 Headquartered in Washington, D.C. 

 5 Members—quasi-judicial body deciding Unfair Labor Practice (ULP) 
and Representation cases

 Appointed by the President to 5 year terms, with the term of one 
member expiring each year

 Confirmed by Senate

Miller Nash LLP Tedesco Law Group

The General Counsel

Jennifer A. Abruzzo
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Miller Nash LLP Tedesco Law Group

NLRB Structure—The General Counsel

 Appointed by the President to 4 year term

 "Independent" from the Board

 Responsible for investigation and prosecution of ULPs, supervision of 
field offices in the processing of cases, and represents the Board in court

 Jennifer A. Abruzzo began serving as General Counsel of the National 
Labor Relations Board on July 22, 2021.

Miller Nash LLP Tedesco Law Group

NLRB Structure—The Regional Offices

 32 Regional Offices across the country, broken down into Sub-Regions
 Led by Regional Directors who are appointed by, and report to, the 

General Counsel
 Primary Duties—(1) Unfair Labor Practices (ULP); and (2) Representation 

Elections

 Region 19—Seattle
 Sub-Region 36—Portland 
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Miller Nash LLP Tedesco Law Group

Protected Concerted Activity

Can they really discipline me for that?
(§13.2-1; §20.3-2)

Miller Nash LLP Tedesco Law Group

Protected Concerted Activity

 Sometimes called “PCA”

 Conduct must be “protected” and “concerted”

 Employee right to engage in PCA appeared in original NLRA in 1935, and 
has been upheld by appellate courts and by the U.S. Supreme Court. 

 How do you determine what is PCA?
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Miller Nash LLP Tedesco Law Group

Protected Employee Conduct

 Conduct is protected if it is intended to improve (or is related to) the 
terms and conditions of employment.

 Includes making negative comments or statements about things like 
supervisors, hours, pay, workload, safety, work environment

Miller Nash LLP Tedesco Law Group

Concerted Employee Conduct

 Concerted activity usually involves more than one employee, but:
• An individual employee can be engaged in concerted activity if 

actions are a "logical outgrowth" of concerted activity;
• Or taken "with or on the authority of" other employees;
• Or to induce lawful group action.
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Miller Nash LLP Tedesco Law Group

What is Concerted Activity?

 Does it seek to benefit other employees?
• Will the improvements sought—whether in pay, hours, safety, workload, or other 

terms of employment—benefit more than just the employee taking action? 
• Example: a personal gripe/complaint which is unique to employee and does not 

impact group is not concerted.

 Is it carried out in a way that causes it to lose protection?
• Reckless or malicious behavior, such as sabotaging equipment, threatening 

violence, spreading lies about a product, or revealing trade secrets, may cause 
concerted activity to lose its protection.
− See §13.2-1(b)

Miller Nash LLP Tedesco Law Group

What is Concerted Activity?

 The action of a single employee may be considered concerted if he or 
she involves co-workers before acting, or acts on behalf of others.
• Examples:

−Employee consults with union members at union meeting
−Group decides that employee should carry out action agreed 

upon by group (sending email, filing grievance, posting notice, 
handing out organizing cards, etc.)

− Individual actions taken to invoke a right set forth in a collective 
bargaining agreement
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Miller Nash LLP Tedesco Law Group

Do Employees Have to be Organized 
to Engage in Concerted Activity?
 No! The law gives employees the right to act together to try to improve 

their pay and working conditions or fix job-related problems, even if 
they aren't in a union.

• Example: A construction contractor fired five employees after several 
of them appeared in a YouTube video complaining of hazardous 
working conditions. Following an investigation, the NLRB regional 
office issued a complaint. As a hearing opened, the case settled, with 
the workers receiving full backpay and declining reinstatement. Rain 
City Contractors, 19-CA-31580 (2009)

Miller Nash LLP Tedesco Law Group

The Intersection of 
Concerted Activity & Discrimination
 Pier Sixty, LLC and Hernan Perez and Evelyn Gonzalez 362 NLRB No. 59

Bob is such a NASTY MOTHER F***** don't know how to talk to people!!!!!! F***
his mother and his entire f****ing family!!!! What a LOSER!!!! Vote YES for the
UNION!!!!!!!
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Miller Nash LLP Tedesco Law Group

The Intersection of Misconduct and 
Concerted Activity 
 What happens when misconduct might be considered PCA?

 Otherwise protected conduct that may lose its protection if:
• Employee says things about the employer that are egregiously offensive or 

knowingly and maliciously false
• Employee publicly disparages the employer's products or services without 

relating your complaints to any labor controversy

Miller Nash LLP Tedesco Law Group

Atlantic Steel Co.

 What about making inappropriate or offensive remarks in the workplace?

 The NLRB uses four factors to determine when conduct in the context of PCA 
loses its protection. 

1) The place of the discussion; 
2) The subject matter of the discussion; 
3) The nature of the employee’s outburst; and 
4) Whether the outburst was, in any way, provoked by an employer’s unfair labor 

practice.

Atlantic Steel Co., 245 NLRB 814, 816 (1979)
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Miller Nash LLP Tedesco Law Group

PCA?

Miller Nash LLP Tedesco Law Group

MikLin Enterprises, Inc. v. NLRB

 Jimmy John’s franchisee terminated employees for distributing flyer 
complaining about lack of paid sick leave.

 NLRB: To lose the Act’s protection as an act of disloyalty, an employee’s 
public criticism of an employer must evidence a malicious motive.

MikLin Enterprises, Inc. v. NLRB, 861 F.3d 812 (8th Cir. 2017)
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Miller Nash LLP Tedesco Law Group

MikLin Enterprises, Inc. v. NLRB

 Court of Appeals: NLRB applied the wrong standard. 

 The correct standard is objective—employees’ purpose is irrelevant.

 No protection under the Act if “public communications . . . indefensibly 
disparaged the quality of the employer’s product.”

MikLin Enterprises, Inc. v. NLRB, 861 F.3d 812 (8th Cir. 2017)

Miller Nash LLP Tedesco Law Group

Unfair Labor Practices Related to PCA

 A violation of an employee’s rights under the NLRA is called an Unfair 
Labor Practice (ULP).
 Employees who believe an employer violated their rights under the 

NLRA can file a ULP Charge with the Regional Office. 
 The Regional Office investigates the Charge and determines whether to 

issue a Complaint.
 In most cases, a ULP Charge must be filed within 6 months of the alleged 

unlawful conduct by the employer. 
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Miller Nash LLP Tedesco Law Group

Unfair Labor Practices Related to PCA

 Interference with Employee Rights (Section 8(a)(1))

• It is an unfair labor practice for an employer "to interfere with, restrain, or coerce
employees in the exercise of the rights guaranteed in Section 7" of the Act.

 Discriminating Against Employees because of Union Sympathies or 
Activities (Section 8(a)(3))

• It is an unfair labor practice for an employer, "by discrimination in regard to hire 
or tenure of employment or any term or condition of employment[,] to 
encourage or discourage membership in any labor organization."

Miller Nash LLP Tedesco Law Group

Unfair Labor Practices Related to PCA

 Examples of Section 8(a)(1) ULPs:
• Discharge, discipline, or take any other adverse action against employees 

because of their PCA
• Threaten employees with adverse consequences if they engage in PCA
• Surveillance of employees (or even the impression of surveillance) as they engage 

in PCA
• Overbroad rules or policies that interfere with Section 7 rights
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Miller Nash LLP Tedesco Law Group

Unfair Labor Practices Related to PCA

 Remedies available if an employer commits a ULP include:
1. 8(a)(3)—Requiring reinstatement of the employee
2. 8(a)(3)—Requiring employer to pay back pay
3. 8(a)(1)—Requiring notice posting to employees that the employer 

violated labor law.

Miller Nash LLP Tedesco Law Group

Concerted Activity Hypo #1 

 Jane, the union shop steward, has been misusing the employer-provided 
cell phone by sending non-work related text messages to her boyfriend. 
Other employees have received written reprimands for this, but Jane 
gets a 5-day suspension without any explanation.
• Is there concerted/protected activity? What?
• How do you establish that the discipline is for such activity?
• If you establish that, what do you do about it?
• What if the employer claims it is harsher because Jane has received prior 

reprimands for being tardy? How do you respond?
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Miller Nash LLP Tedesco Law Group

Concerted Activity Hypo #2 

 Ramona wants to organize the employees at the Springfield Widget 
Plant. She calls a Teamsters Local to get advice, hands out cards to 
employees, and hosts organizing meetings. A month later, she is laid off. 
Two weeks after her layoff, the Widget Plant hires someone to perform 
her old job duties. 
• She calls the Teamsters and asks you for help. You are their general 

counsel. What do you do?
• Can the Widget Plant layoff Ramona? 

Miller Nash LLP Tedesco Law Group

Workplace Rules
(§13.2-1(c))
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Miller Nash LLP Tedesco Law Group

Section 8 & Employer Actions

 Employers must not take actions that might “chill” an employee’s ability 
to engage in such concerted activities. 
• Lafayette Park Hotel, 326 NLRB 824 (1998)

 No showing of actual interference, restraint, or coercion needed to be in 
violation of the NLRA 

 Maintaining a handbook with an overly broad policy will trigger liability 

Miller Nash LLP Tedesco Law Group

Boeing Company, 365 NLRB No. 154 (2017)

 Boeing policy prohibited the use of cameras without a business need.

 At the hearing, Boeing’s security expert explained the rule is necessary 
to protect its proprietary information from espionage, including 
information related to the production of military aircraft, which has 
national security implications.
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Miller Nash LLP Tedesco Law Group

Boeing Company, 365 NLRB No. 154 (2017)
 The Board established a balancing test for a facially neutral policy.

• The nature and extent of the potential impact on NLRA rights, against legitimate 
justifications associated with the rule.

 Three categories:
• Category 1: Lawful rules because (i) when reasonably interpreted, does not interfere 

with the exercise of NLRA rights; or (ii) the potential adverse impact on protected rights 
is outweighed by justifications 

• Category 2: Rules that warrant individualized scrutiny in each case as to whether the 
rule would prohibit or interfere with NLRA rights, and if so, whether any adverse impact 
on NLRA-protected conduct is outweighed by legitimate justifications

• Category 3: Rules the Board designates as unlawful because they would prohibit NLRA-
protected conduct, and the adverse impact on NLRA rights is not outweighed by 
justifications 

Miller Nash LLP Tedesco Law Group

General Counsel Memorandum 18-02

 Former GC Peter Robb issued a GC Memo 18-02, Guidance on Handbook 
Rules Post-Boeing, on June 6, 2018 explaining the implications of the 
Board’s decision in Boeing. 

 Informed Regions that ambiguities in rules are no longer interpreted 
against the drafter, and that generalized provisions should not be 
interpreted as banning all activity that could conceivably be included. 

 Guidance Memo provided specific guidance on how to examine whether 
work rules impact the exercise of Section 7 rights. 
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Miller Nash LLP Tedesco Law Group

General Counsel Memorandum 21-02

 Acting GC Peter Sung Ohr, who replaced Peter Robb after he was fired by 
President Biden, issued a GC Memo on February 1, 2021 rescinding the 
majority of GC Memos issued during the Trump administration. 

 Repealed GC Memo 18-02, Guidance on Handbook Rules Post-Boeing.

 “Note that this Memorandum is being rescinded as it is no longer 
necessary, given the number of Board cases interpreting Boeing that 
have since issued.”

Miller Nash LLP Tedesco Law Group

General Counsel Memorandum 21-02

 Key takeaway is that Boeing is still good law related to handbooks—
three categories of handbook rules still apply

 But, because Robb’s GC Memo on Handbook Rules has been rescinded, 
employers should no longer rely on its specific examples as a safe harbor
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Miller Nash LLP Tedesco Law Group

Collective Bargaining

Miller Nash LLP Tedesco Law Group

Doctrine of Exclusivity

 Collective rights > individual rights

 Union = exclusive representative of individuals in bargaining unit

 Exclusive representa�ve → right to bargain for the unit of employees

 Reduces the right of the individual employee to bargain for 
himself/herself
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Miller Nash LLP Tedesco Law Group

Principle of Exclusivity

 Power of the collective
• Power in numbers
• Power of concerted activity—i.e., power of collective action

 Far stronger than the power of the individual

Miller Nash LLP Tedesco Law Group

Principle of Exclusivity

 Employer must bargain with the union

 No individual contracts between employer and employee

 No side deals without union’s involvement

 Union has a duty to fairly represent all bargaining unit members
• Even non-members/fee payers
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Miller Nash LLP Tedesco Law Group

Information Requests (§11.10)

 Powerful tool → informa�on is key

 Union advocates should make the requests early and often

 If made verbally at the bargaining table, follow up in writing

 Request must be:
• Made in good faith 
• Specific and not overbroad or unduly burdensome
• Seeking relevant information

Miller Nash LLP Tedesco Law Group

Information Requests

 Employer’s response must:
• Be timely
• Include information in useful form

 Not limited to documents

 If employer claims inability to pay (as opposed to unwillingness to pay)…
• …union can request in-depth employer financial information.
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Information Requests

 Employer can request information from union
• e.g., union hiring hall procedures if employer obligated to use them 
• Arbitration awards
• Other labor contracts

 Union’s or management’s failure to provide information = ULP

Miller Nash LLP Tedesco Law Group

Getting Started—
Notice Requirements (§11.3-2)
 Initiating party—usually the union—must give notice of intent to bargain 

successor contract to the other party—usually the employer—60 days 
prior to contract expiration

 Must notify FMCS within 30 days by filing form F-7 (otherwise strike 
could be illegal)

 Parties cannot use economic weapons (strikes and lockouts) until 60 
days after the 60 day notice is given
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Getting Started—Duty to Meet 
and Confer (§11.8)
 Both union and management have an affirmative duty to meet and 

confer at reasonable times regarding wages, hours, and other terms and 
conditions of employment.

 Failure to do so = ULP

Miller Nash LLP Tedesco Law Group

Getting Started—
Duty to Maintain Status Quo (§20.7-4(b))
 Management is obligated to maintain the status quo regarding 

mandatory subjects even after the collective bargaining agreement 
expires.
 Obligation exists until:

• New agreement is reached with union, or
• Impasse is reached in negotiations

 Failure to maintain the status quo = ULP
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Duty to Bargain in Good Faith

(OSB Book; Private Sector, §11.2)

Miller Nash LLP Tedesco Law Group

Duty to Bargain in Good Faith

 Required by the NLRA; applies to both union and management:
• It is an unfair labor practice for an employer “to refuse to bargain 

collectively with the representatives of his employees.” 29 USC 
§158(a)(5) (NLRA §8(a)(5)). Unions must also bargain in good faith 
with employers. 29 USC §158(b)(3) (NLRA §8(b)(3)).
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Duty to Bargain in Good Faith

 Requirement is not to make a deal, but to work towards one:
• “[T]o bargain collectively is the performance of the mutual obligation of the 

employer and the representative of the employees to meet at reasonable times 
and confer in good faith with respect to wages, hours, and other terms and 
conditions of employment, or the negotiation of an agreement, or any question 
arising thereunder, and the execution of a written contract incorporating any 
agreement reached if requested by either party, but such obligation does not 
compel either party to agree to a proposal or require the making of a 
concession.” 29 USC §158(d) (NLRA §8(d))
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Types of Bargaining Subjects (§11.9)

 Mandatory

 Permissive

 Illegal
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Mandatory Subjects

 The parties have an obligation to bargain in good faith over mandatory 
subjects of bargaining.
• NLRB v. Wooster Div. of Borg-Warner Corp., 356 US 342, (1958).

 The parties are not required to make a deal.

Miller Nash LLP Tedesco Law Group

Mandatory Subjects

 Wages/monetary benefits

 Hours

 Other terms and conditions of employment
• 29 USC §158(d) (NLRA §8(d))
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What are Wages and Monetary Benefits? 

 $$$
• Premium pay (e.g., hazard pay)
• Differential pay (e.g., lead workers)

 Overtime
 Health insurance
 Sick leave
 Vacations and holidays
 Pensions
 Incentive pay
 Merit pay

Miller Nash LLP Tedesco Law Group

What are Hours?

 Number of hours in a day or week
• i.e., work schedules

 Not the starting time

 Not the number of shifts

 Not the number of days the business is open per week
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What About Working Conditions? 

 Drug, alcohol, physical testing of existing employees
 Grievance and arbitration procedures
 Discipline standards
 No-strike and no-lockout clauses
 Layoffs that are motivated by labor costs rather than necessitated by 

business needs
 Recall rights
 Changes in working conditions for strikers returning to work
 Logistics of negotiating process

Miller Nash LLP Tedesco Law Group

What About Working Conditions? 

 Major business changes, such as selling or relocating business
 Subcontracting motivated by labor costs rather than business 

needs/direction of company
 Safety
 Seniority
 Smoking rules and restrictions
 Strike settlement agreements
 Surveillance cameras in workplace



Chapter 1—Nuts and Bolts of Labor Law: Private Sector

 1–33Labor and Employment Boot Camp, Day 1

Miller Nash LLP Tedesco Law Group

What About Working Conditions? 

 Union security and check off clauses
 Waiver of bargaining or zipper clauses
 Work assignments and workload
 Work rules
 Non-discrimination provisions
 Duration of collective bargaining agreement

Miller Nash LLP Tedesco Law Group

Permissive Subjects

 It’s OK to discuss the permissive subject

 It’s OK to agree to a proposal regarding a permissive subject

 But the party proposing the permissive subject cannot take it to the 
point of impasse/strike
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Examples of Permissive Subjects
 Subjects that aren’t mandatory are usually permissive (except for illegal 

subjects)
 Automation
 Application of labor agreement to after-acquired facilities
 Contract ratification procedures
 Alcohol and drug testing of applicants
 Internal union affairs, including internal union discipline
 Interest arbitration
 Indemnity clauses
 Scope of appropriate bargaining unit
 Supervisor’s working conditions
 Working conditions of strike-replacement workers

Miller Nash LLP Tedesco Law Group

Illegal Subjects

 You can refuse to discuss them

 You can’t agree to them

 If you agree to them, the contract provision is without effect
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Illegal Subjects

 Contrary to Federal Law
• Limit concerted activity rights under NLRA

 Unconstitutional
• Attempts to muzzle free speech
• e.g., social media policies

Miller Nash LLP Tedesco Law Group

Decision and Effects Bargaining

 A management decision can be a mandatory subject of bargaining.

 Sometimes, management is not required to bargain the decision, but 
only the effects of that decision.

 Sometimes, management is not required to bargain either the decision 
or the effects.
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Decision and Effects Bargaining

 Example: Subcontracting
• Decision = permissive (unless motivated by labor costs)
• Effects = mandatory

− Severance pay
−Health insurance
−Bumping rights
−Preferential hiring at other facilities
− Job search or retraining assistance

Miller Nash LLP Tedesco Law Group

Management Rights During Hiatus
 After a contract expires, some provisions expire with the contract, and the 

Employer is required to continue the practice of some provisions.
 Courier-Journal, 342 NLRB 1148 (2004) 
 Remains:

• Wages, hours, and working conditions (other mandatory subjects)
• Union fees and dues check-offs
• Employer must continue grievances through arbitration filed before expiration

 Expires:
• Employer need not observe union shop provisions
• No-strike or lockouts clauses + no notice required
• Management Rights article?
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Management Rights During Hiatus

 Bargaining obligations required before implementing unilateral “change” 
 Actions do not constitute change if:

• Similar in kind & degree with established past practice 
 Principle applies regardless of whether 

• a CBA was in effect when the past practice was created, and 
• no CBA existed when the disputed actions were taken

 Actions consistent with established practice ≠ change requiring 
bargaining merely because they may involve some degree of discretion
• Raytheon Network, 365 NLRB No. 161 (2017) 

Miller Nash LLP Tedesco Law Group

Duty to Maintain Status Quo

 Exceptions to duty to maintain status quo: 
• Union security 
• No-strike clauses 
• Arbitration provisions if violation occurred after expiration of 

contract
• Permissive subjects
• Changes necessary to maintain status quo
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How Does a Union Put Pressure on the 
Employer During Bargaining? (§13.2-1(a))
 Picketing

 Hand billing

 Boycotts 

 ULP strikes

Miller Nash LLP Tedesco Law Group

Picketing: a Form of Union Pressure (§14.1)

 Generally triggered by a labor dispute. 
 Patrolling by one or more persons, generally but not necessarily with a 

picket sign, at or near a business or residence. 
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Primary Picketing

 Primary picketing is picketing by a labor organization of an employer 
with which the labor organization has a direct labor dispute.

 In itself, primary picketing activity is protected lawful activity.

 Primary picketing may involve organizing efforts, protests over unfair 
labor practices, or campaigns to inform the public that an employer 
lacks a union contract, is failing to meet “area standards” for wages and 
benefits, or is otherwise allegedly harming employees or the public.

Miller Nash LLP Tedesco Law Group

Secondary Activity

 “Secondary employer” is a business organization that does not employ 
employees who the union represents
• Unions are more limited in secondary activity than primary activity

 Unlawful to induce or encourage any individual employed by any person 
engaged in commerce or in an industry affecting commerce to engage in 
any strike or otherwise withhold labor when object is to cause neutral 
employer to cease doing business with primary employer
• 29 USC § 158(b) / NLRB § 8(b)(4)
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Hand Billing (§13.2-1(d)(2); §14.1-7)

 Hand billing is protected through the publicity proviso in 29 USC 
§158(b)(4) (NLRA §8(b)(4))
• Not considered as coercive as picketing

 Generally, absent patrolling, massing, blocking an ingress or egress, 
violence, physical intimidation, or similar coercive or confrontational 
conduct, a union’s truthful consumer-boycott hand billing has generally 
been held lawful
• See, e.g., George v. National Ass’n of Letter Carriers, Local 1037, 185 

F3d 380 (5th Cir 1999) (letter-writing urging boycott of neutral 
employer protected)

Miller Nash LLP Tedesco Law Group

ULPs During Bargaining
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Unfair Labor Practices

 Bad faith bargaining
• Failure to meet and bargain
• Failure to provide information and documents
• Surface Bargaining
• Failure to give the chief negotiator sufficient authority to make 

agreements
• Attempting to bargain directly with the membership

 Discrimination based on union activities

Miller Nash LLP Tedesco Law Group

ULPs During Bargaining (see Ch. 13)

 Per se (lower threshold to prove)
• Failure to provide information
• Failure to meet and confer
• Insisting on permissive subjects

 Totality of circumstances (higher threshold to prove)
• Most other bad faith bargaining charges
• e.g., surface and regressive bargaining
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ULPs During Bargaining

 Don’t hold your breath
• Unless the charge is a blocking charge, need to continue bargaining while ULP is 

being processed
• Takes �me for ULP to be adjudicated → usually, bargaining already completed

 NLRB can get an injunction (“10(j) Order”) from federal court, but rare

Miller Nash LLP Tedesco Law Group

ULPs During Bargaining

 Moral of the story:
• Don’t expect a ULP to solve your problems at the table.



Chapter 1—Nuts and Bolts of Labor Law: Private Sector

 1–43Labor and Employment Boot Camp, Day 1

Miller Nash LLP Tedesco Law Group

ULPs During Bargaining

 Other reasons to file a ULP
• Politics
• Bring Pressure
• Other reasons?

Miller Nash LLP Tedesco Law Group

Length of Bargaining

 No legal requirement to bargain for certain period of time

 Obligation: bargain in good faith to an agreement or to impasse

 Compare to Oregon public sector’s 150-day requirement
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Meditation

 No legal requirement to mediate a bargaining dispute or bargaining 
impasse

 Parties can voluntarily enter mediation

 FMCS = Federal Mediation & Conciliation Service

 Shuttle diplomacy

 Confidential process

Miller Nash LLP Tedesco Law Group

Impasse (§11.8-3)

 Gone as far as the parties can; no movement on mandatory subjects
• Reached deadlock

 Can’t take a permissive subject to impasse
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Impasse

 Factors to determine if impasse reached:
• Parties’ bargaining history
• Good faith of the parties in negotiations
• Length of negotiations
• The importance of the issue or issues as to which there is 

disagreement
• The contemporaneous understanding of the parties’ as to the state 

of negotiations
 Very fact-specific analysis; no bright-line rules
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Impasse

 What prevents an impasse from occurring?
• Pending ULP where the impasse is caused by the employer’s bad 

faith bargaining
• Employer’s own bad faith bargaining caused the impasse
• Employer insisted on permissive or illegal subjects of bargaining
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Impasse

 Can the union break impasse?
• Union can change its bargaining position
• Employer’s improved financial position

Miller Nash LLP Tedesco Law Group

Impasse

 What happens if the union is still willing to bargain?
• Employer commits a ULP by prematurely declaring impasse
• If either party declares impasse verbally at the bargaining table, get 

them to say so in writing too
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After Impasse

 What happens after impasse is reached?
• Employer can implement its last and final offer
• Employer can lockout
• Union can live with it
• Union can strike

Miller Nash LLP Tedesco Law Group

After Impasse

 Ongoing duty to bargain in good faith
• Impasse doesn’t relieve parties from continuing to try and resolve 

dispute through good faith bargaining…
−Even if employer implements or locks out 
−Even if union on strike
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Lockouts (§11.7-2; §13.2-2(d))

Miller Nash LLP Tedesco Law Group

Lockouts

 Employer temporarily closes all or portion of its business
• Employees are essentially laid off
• Pressure tactic

 Lockouts can occur pre-impasse
• Although more likely to be unlawful
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Lockouts

 Legal lockout
• Defensive measure against operational problems, hazards, or 

economic loss resulting from imminent employee strikes
• Offensive measure used by employer to resist employee demands or 

trying to gain employee concessions

 Illegal lockout
• Primarily motivated by antiunion considerations

Miller Nash LLP Tedesco Law Group

Strikes (§14.3; §20.7-4(e))

 The term “strike” includes any strike or other concerted stoppage of 
work by employees and any concerted slowdown or other concerted 
interruption of operations by employees.
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Types of Strikes

 Two types of strikes
• Economic
• ULP

 Difference is monumental

Miller Nash LLP Tedesco Law Group

Economic Strikes

 Economic strike = parties are simply unable to reach agreement on the 
terms of a contract
 The employer can hire permanent replacement workers (WITH 

LIMITATIONS)
 Employer does not need to remove a permanent replacement to make 

room for a returning economic striker who has unconditionally offered 
to return to work
 Replaced employees merely have recall rights
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ULP Strikes

 ULP strike = results from or is prolonged by an employer ULP

 The employer can hire temporary replacement workers

 Employer must remove a temporary replacement to make room for a 
returning ULP striker who has unconditionally offered to return to work

 Failure to reinstate employee could lead to back pay award
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ULP ↔ Economic Strikes (§11.11-3)

 An economic strike can become a ULP strike if employer commits a 
ULP(s) after the economic strike commences.
• e.g., employer prolongs economic strike by refusing to return to table 

after union tries to break impasse by moving on an issue

 A ULP strike can also become an economic strike if the underlying ULP 
charge is resolved and the employees continue to strike.
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ULP Strikes

 If an employer prematurely declares an impasse, union could file a ULP
• This will make the strike a ULP strike and not an economic strike

 Unanswered information request could lead to a ULP
• Serve as a basis for a strike
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Restrictions on the Right to Strike/Lockout

 “Cooling off” period
• Section 8(d) of the NLRA requires that if a party seeks to modify or 

terminate an existing CBA, it must give 60 days notice to the other 
party and continue work during this period without resort to a strike 
or lockout.

• The party desiring modification or termination must also notify the 
FMCS and the state mediation agency within 30 days after giving the 
other party notice of the existence of a dispute.

 The notification requirement is not applicable to ULP strikes.
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Grievance Arbitration

Miller Nash LLP Tedesco Law Group

Example of Contract Language 
Defining a Grievance
 “A grievance shall be defined as a claim by the Employer, Union, or 

employee(s) that the terms of this Agreement have been violated or that 
there is a question concerning the proper application or interpretation 
of this Agreement.” 
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Grievance Processing

 Although CBAs may contain unique grievance procedures, many require 
a grievance be reduced to writing and discussed informally between the 
employee and supervisor.

 If the matter is not resolved, the grievance advances through additional 
steps before reaching arbitration.

Miller Nash LLP Tedesco Law Group

Selecting an Arbitrator

 Mutual selection

 Permanent panels

 Selection of lists
• American Arbitration Association
• Federal Mediation and Conciliation Service
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The Arbitration Hearing
 Varying degrees of formality

 Arbitrator knows nothing about the case except in unusual circumstances

 Statement of the issue

 Allocation of burden of proof

 Exhibits

 Trial-like process

Miller Nash LLP Tedesco Law Group

“Just Cause” and Discipline

 Generally, labor contracts contain language that specifies that 
management can only discipline for “just cause.”
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What is “Just Cause”?

 The current approach requires three elements: 
1. Did the employee do whatever they are accused of as the basis for 

discipline?
2. Was the employee given due process?
3. Does the punishment fit? 

Miller Nash LLP Tedesco Law Group

Who Has the Burden?

 The employer always has the burden of showing that the employee 
committed an act for which there should be discipline.

 The employer must prove what is identified in the 
disciplinary/termination letter.
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Due Process
 Did the grievant have notice that the act committed would result in 

discipline? 

 Was the work rule violated reasonable? 

 Was the infraction specifically described?

 Was there a full and fair investigation?

 Did the employee have an opportunity to be heard? 

 Was there fundamental fairness? 
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Was the Punishment Too Severe? 

 Management gets a reasonable range of discipline

 Some factors to consider:
• Employment history of employee
• Length of employment
• “Progressive discipline”
• Discipline of other employees in similar situations—disparate 

treatment
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Arbitration Remedies

 Make-whole

 Reinstatement

 Back Pay
• Duty to mitigate

 Benefits

 Unique remedies

Miller Nash LLP Tedesco Law Group

Private Sector Labor Law Resources
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Key Reference Materials

 Oregon State Bar Book
 The Developing Labor Law

• Covers the legal rights and duties of employees, 
employers, and unions, as well as procedures and 
remedies under the National Labor Relations Act 
(NLRA)

• Cumulative supplements too
 How Arbitration Works—Elkouri & Elkouri

• The standard text on labor arbitration
 BNA’s website
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NLRB Website: Reports and Guidance

 Rules & Regulations
 General Counsel Memos
 Manuals

• ULP proceedings
• Representation Proceedings

 Forms
• ULP Charge against Employer
• ULP Charge against Union
• Petition
• Commerce Questionnaire

 Sub region 36’s Lunch & Learn series
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Thank You
Trevor Caldwell
Miller Nash LLP
trevor.caldwell@millernash.com
503.205.2381

Jason Weyand
Tedesco Law Group
jason@tlglabor.com
866.697.6015, ext. 703
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OFFICE OF THE GENERAL COUNSEL 
 

 
MEMORANDUM GC 21-02     February 1, 2021 
 
 
TO:   Regional Directors, Officers-in-Charge, and Resident Officers  
 
FROM:  Peter Sung Ohr, Acting General Counsel  
 
SUBJECT:  Rescission of Certain General Counsel Memoranda 
 
 

Section 1 of the Act makes clear that the policy of the United States is to 
encourage the practice and procedure of collective bargaining and to protect the 
exercise by workers of their full freedom of association, self-organization, and 
designation of representatives of their own choosing for the purpose of negotiating the 
terms and conditions of their employment. As a career employee of the NLRB, I have 
endeavored to effectuate this policy. As Acting General Counsel, I will continue to work 
to realize the Act’s purpose.  

I have determined that a number of outstanding General Counsel Memoranda 
are either inconsistent with the above-described policies and/or Board law, or are no 
longer necessary.  

Accordingly, I am rescinding the following General Counsel Memoranda: 

  
 GC 18-04, Guidance on Handbook Rules Post-Boeing (June 6, 2018) (instructing 

Regions on the placement of various types of employer rules into the three 
categories set out in the then-recent Board decision in The Boeing Company, 
365 NLRB No. 154 (Dec. 14, 2017)). Note that this Memorandum is being 
rescinded as it is no longer necessary, given the number of Board cases 
interpreting Boeing that have since issued. 
 

 GC 18-06, Responding to Motions to Intervene by Decertification Petitioners and 
Employees (Aug. 1, 2018) (requiring Regions to no longer oppose intervention in 
ULP hearings by proposed Intervenors such as individuals who have filed a 
decertification petition or circulated a document upon which the employer has 
unlawfully withdrawn recognition of the collective-bargaining representative). 
Note that the approach reflected in GC 18-06 is inconsistent with prior practice. 
 

 GC 19-01, General Counsel’s Instructions Regarding Section 8(b)(1)(A) Duty of 
Fair Representation Charges (Oct. 24, 2018) (seeking change in Board law to 
require unions raising a “mere negligence” defense to a DFR allegation 
concerning a union’s grievance handling to establish the existence of 
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established, reasonable procedures or systems in place to track grievances; 
classifying a union’s failure to communicate grievance decisions and/or respond 
to a grievant’s inquiries as arbitrary conduct rather than “mere negligence”).  
 

 GC 19-03, Deferral under Dubo Manufacturing Company (Dec. 28, 2018) 
(instructing Regions to defer under Dubo [142 NLRB 431 (1963)], or consider 
deferral thereunder, of all Section 8(a)(1), (3), (5) and 8(b)(1)(A), and (3) cases in 
which a grievance was filed and not to apply Babcock & Wilcox Construction Co. 
361 NLRB 1127 (2014) (“Babcock”) to cases that could be deferred under Dubo).  
Since Babcock was overruled by United Parcel Services. Corp., 369 NLRB No. 1 
(Dec. 23, 2019), GC 19-03 is outdated.  To the extent the memorandum made 
changes to case handling procedures relating to the deferral of cases under 
Dubo, Regions should follow Section 10118.1(c) of the Unfair Labor Practice 
Casehandling Manual and the memoranda cited therein.  
 

 GC 19-04, Unions’ Duty to Properly Notify Employees of Their General 
Motors/Beck Rights and to Accept Dues Checkoff Revocations after Contract 
Expiration (Feb. 22, 2019) (requiring Regions to urge the Board to overturn Food 
& Commercial Workers Local 700 (Kroger Limited Partnership), 361 NLRB 420 
(2014) and to adopt the D.C. Circuit’s holding in Penrod v. NLRB, 203 F.3d 41 
(D.C. Cir. 2000) requiring unions to provide the reduced amount of dues and fees 
for dues objectors in the initial Beck notice; requiring Regions to urge the Board 
to overturn Frito-Lay, 243 NLRB 137 (1979) and limit dues authorization window 
periods; finding unions’ certified mail requirements unlawful; and mandating 
certain union communications with employees concerning untimely revocation 
requests).  
 

 GC 19-05, General Counsel’s Clarification Regarding Section 8(b)(1)(A) Duty of 
Fair Representation Charges (Mar. 26, 2019) (relating to GC 19-01). 
 

 GC 19-06, Beck Case Handling and Chargeability Issues in Light of United 
Nurses & Allied Professionals (Kent Hospital) [367 NLRB No. 94 (Mar. 1, 2019)] 
(Apr. 29, 2019) (instructing Regions investigating agency fee objector cases to 
require unions to provide detailed explanations of the union’s chargeability 
decisions for each major category of expenses and the method used to 
determine the portion of expenses chargeable in mixed expenditure categories 
instead of requiring objectors to explain why an expenditure is nonchargeable; 
requiring unions to categorize lobbying expenses as nonchargeable and to 
account for any other secondary costs used to support its lobbying activities; 
finding no amount de minimis). 
 

 GC 20-08, Changes to Investigative Practices (June 17, 2020) (instructing 
Regions on how to proceed during investigations in connection with securing the 
testimony of former supervisors and former agents, and how audio records 
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should be dealt with during investigations). Note that this Memorandum is being 
rescinded because portions are inconsistent with prior practices. Regions should 
continue to not accept recordings that violate the Federal Wiretap Act and to 
apprise individuals who proffer recorded evidence when it may violate state law.   
 

 GC 20-09, Guidance Memorandum on Make Whole Remedies in Duty of Fair 
Representation Cases (June 26, 2020) (instructing Regions to urge the Board to 
overrule Ironworkers Local Union 377 (Alamillo Steel), 326 NLRB 375 (1998) and 
adopt an “arguable merit” standard that reverses the burdens of proof and 
imposes full liability on a union for its grievance-handling absent the union 
establishing that the grievance lacked merit). 
 

 GC 20-13, Guidance Memorandum on Employer Assistance in Union Organizing 
(Sept. 4, 2020) (requiring Regions to urge the Board in charges involving union 
neutrality agreements to adopt the “more than ministerial aid” standard used in 
union decertification cases). 

 
Future memoranda setting forth additional new policies will issue in the near future.  

 
 
       /s/  
 
 P.S.O. 
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OFFICE OF THE GENERAL COUNSEL 
 

 
MEMORANDUM GC 21-04     August 12, 2021 
 

TO:  All Regional Directors, Officers-in-Charge,  
   and Resident Officers 

 
FROM:  Jennifer A. Abruzzo, General Counsel 
 
SUBJECT: Mandatory Submissions to Advice 
 
  

Thanks to the strength of Regional staffs across the country, the vast majority of cases 
can and should be processed without guidance or excessive oversight from Headquarters. 
Ensuring that Regions have all the necessary resources to process their cases and provide 
the public with the highest quality service is something I hope to make a hallmark of my term 
as General Counsel. However, there are some areas that I believe compel centralized 
consideration.  

 
In this regard, over the past several years, the Board has made numerous adjustments 

to the law, including a wide array of doctrinal shifts. These shifts include overruling many legal 
precedents which struck an appropriate balance between the rights of workers and the 
obligations of unions and employers. At the same time, there are many other issues that also 
should be carefully considered to determine whether current law ensures that employees 
have the right to exercise their fundamental Section 7 rights both fully and freely. Submissions 
of these topics to Advice will allow the Regional Advice Branch to reexamine these areas and 
counsel the General Counsel’s office on whether change is necessary to fulfill the Act’s 
mission. 

 
This memo is divided into three sections. The first section identifies cases and subject 

matter areas where, in the last several years, the Board overruled legal precedent; the second 
section identifies other initiatives and areas that, while not necessarily the subject of a more 
recent Board decision, are nevertheless ones I would like to carefully examine; and the third 
section identifies other casehandling matters traditionally submitted to Advice. 

 
No list such as this will be exhaustive.1 The Board’s issuance of decisions often raises 

new questions. In addition, other yet-to-be-considered policy issues will undoubtedly arise. 
Regions should be sensitive to the need to submit such issues to Advice. Regions should 
seek clearance from Advice before taking controversial positions, e.g., before seeking to 
overturn Board precedent. Regions should also continue to make Operations aware of cases 
that are the subject of attention outside of their local area, or that have a high profile in the 
local area. If such cases involve Advice issues, Regions should also notify Advice. 

 
 

 

 
1 I am aware that there are many important cases and issues not included in this initial 
memo; I fully expect that this memo will be supplemented at some point in the future to 
include other important issues, as well as refinements. 
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A. Cases Involving Board Doctrinal Shifts 
 

1. Employer handbook rules 
 

• Cases involving the applicability of The Boeing Co., 365 NLRB No. 154 (2017), 
(imposing a new framework for determining the legality of workplace/employee 
handbook rules). This includes, but is not limited to, Boeing’s applicability to 
confidentiality rules, non-disparagement rules, social media rules, media 
communication rules, civility rules, respectful and professional manner rules, 
offensive language rules and no camera rules. This further includes applicability of 
L.A. Specialty Produce Co., 368 NLRB No. 93 (2019) (changing General Counsel’s 
initial burden in rules cases to not only establish that a reasonable employee would 
interpret a facially neutral rule as potentially interfering with the exercise of Section 
7 rights, but that work rules should be judged from the perspective of the objectively 
reasonable employee who is aware of his legal rights and also interprets work rules 
as they apply to the “everydayness” of his job). 
 

• Cases involving the applicability of AT&T Mobility, 370 NLRB No. 121 (2021) 
(overruling prong three of Lutheran Heritage Village-Livonia, 343 NLRB 646 
(2004), and finding that an otherwise lawful work rule applied to restrict Section 7 
activity remains lawful and that rescission of such rule in those circumstances is 
inappropriate). 
 
2. Confidentiality provisions/Separation agreements and instructions 
 

• Cases involving the applicability of Baylor University Medical Center, 369 NLRB 
No. 43 (2020) overruling Clark Distribution Systems, 336 NLRB 747 (2001) and 
finding that separation agreements that contain confidentiality and non-
disparagement clauses, as well as those prohibiting the departing employee from 
participating in claims brought by any third party against the employer in return for 
severance monies, lawful. See also International Game Technology, 370 NLRB 
No. 50 (2020) (applying Baylor to a separation agreement requiring the departing 
employee not to make any public statements “detrimental to the business or 
reputation” of the employer).    
 

• Cases involving applicability of Apogee Retail LLC d/b/a Unique Thrift Store, 368 
NLRB No. 144 (2019) (overruling Banner Estrella Medical Ctr., 362 NLRB 1108 
(2015) and assessing confidentiality rules applicable to workplace investigations 
under the Board’s decision in The Boeing Co., 365 NLRB No. 154 (2017) rather 
than on a case by case basis). See also Watco Transloading, LLC, 369 NLRB No. 
93 slip op. at 8, n. 24 (2020) and Alcoa Corp., 370 NLRB No. 107 (2021) (extending 
the holding of Apogee to oral confidentiality instructions given to employees). 
 

• Cases involving the applicability of California Commerce Club, 369 NLRB No. 106 
(2020) (overruling Professional Janitorial Services of Houston, 363 NLRB No. 35 
(2015) and finding confidentiality provision of arbitration agreement that prohibits 
“disclosure of evidence or award/decision beyond the arbitration proceeding” 
lawful under the Act). 
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3. What constitutes protected concerted activity 
 

• Cases involving the applicability of Alstate Maintenance, LLC, 367 NLRB No. 68 
(2019) (overruling WorldMark by Wyndham, 356 NLRB 765 (2011) and narrowly 
construing what rises to the level of concerted activity and what constitutes mutual 
aid or protection within the meaning of Section 8(a)(1)). See also, Quicken Loans, 
Inc., 367 NLRB No. 112 (2019) (narrowly construing bathroom conversation as not 
involving working conditions). In addition, Regions should also submit cases 
involving the applicability of the inherently concerted doctrine, set forth in 
Hoodview Vending Co., 359 NLRB 355 (2012), including to subjects other than 
wages, but that regularly arise in the workplace, such as issues involving 
employees’ health and safety. 

 
• Cases involving applicability of Rio All-Suites Hotel and Casino, 368 NLRB No. 

143 (2019) (overruling Purple Communications, 361 NLRB 1050 (2014) governing 
employees’ rights to use an employer’s email system for workplace 
communications). Regions should also submit cases involving employees’ use of 
other electronic platforms in the workplace, i.e. Discord, Slack, Groupme, or other 
employer communication systems. 
 

• Cases involving the applicability of Wynn Las Vegas, LLC, 369 NLRB No. 91 
(2020) (overruling the standard for distinguishing solicitation from mere “union talk” 
articulated in Wal-Mart Stores, 340 NLRB 637 (2003)). 

 
• Cases involving the applicability of Amnesty International of the USA, Inc., 368 

NLRB No. 112 (2019) (narrowing what constitutes mutual aid or protection; Board 
holding, among other things, that employees who engage in a concerted protest 
on behalf of interns are not engaged activity for mutual aid or protection within the 
meaning of Section 7 of the Act). 
 
4. Wright Line/General Counsel’s burden 
 

• Cases involving the applicability of Tschiggfrie Properties, Ltd., 368 NLRB No. 120 
(2019) (overruling Mesker Door, 357 NLRB 591 (2011) and Libertyville Toyota, 360 
NLRB 1298 (2014) and heightening the animus requirement for the General 
Counsel’s prima facie burden in Wright Line cases.) 
 

• Cases involving the applicability of Electrolux Home Products, 368 NLRB No. 34 
(2019) (de-emphasizing the significance of pretext in furtherance of satisfying the 
General Counsel’s burden under Wright Line, and distinguishing El Paso Electric 
Co., 355 NLRB 428 n. 3 (2010) and Whitesville Mill Service Co., 307 NLRB 937 
(1992) (where pretext was relied upon to satisfy the General Counsel’s burden of 
proof)).  
 

• Cases involving the applicability of General Motors, 369 NLRB No. 127 (2020) 
(overruling Atlantic Steel, 245 NLRB 814 (1979) and calling other site-specific 
standards into question and, instead, requiring the application of Wright Line in 
most adverse action cases). 
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5. Remedial issues 

• Cases involving applicability of Shamrock Foods Co., 369 NLRB No. 5 (2020) 
(distinguishing earlier Board cases, including Clark Distribution Systems, 336 
NLRB 747, 751 (2001) and Webel Feed Mills & Pike Transit Co., 229 NLRB 178, 
179-80 (1977) and finding the offer of significantly more backpay than is owed in 
return for a waiver of reinstatement lawful).  

 
• Cases involving the applicability of UPMC, 365 NLRB No. 153 (2017) (overruling 

the “full remedy” standard set forth in Postal Service, 364 NLRB No. 116 (2016) 
for the acceptance of settlement agreements, even over the objections of the 
General Counsel and/or charging party, if the terms are “reasonable” under an 
Independent Stave analysis). 

 
6. Union access 
 

• Cases involving the applicability of Tobin Center for the Performing Arts, 368 NLRB 
No. 46 (2019) (overruling New York New York Hotel & Casino, 356 NLRB 907 
(2011) and holding that a property owner may exclude off duty contractor 
employees seeking access to engage in Section 7 activity unless they work both 
regularly and exclusively on the property and the property owner fails to show they 
have one or more reasonably non-trespassory alternative means of 
communication). 
 

• Cases involving the applicability of UPMC, 368 NLRB No. 2 (2019), and Kroger 
Ltd Partnership, 368 NLRB No. 64 (2019) (overruling Sandusky Mall, 329 NLRB 
618 (1999) and redefining discrimination to allow an employer to exclude union 
representatives from, inter alia, access to public spaces on employer property). 

 
7. Union dues 

• Cases involving the applicability of Valley Hospital Medical Center, 368 NLRB No. 
139 (2019) (overruling Lincoln Lutheran of Racine, 362 NLRB 1655 (2015) and 
finding that an employer may lawfully cease checking off and remitting dues 
unilaterally following contract expiration). 
 

• Cases involving the applicability of United Nurses & Allied Professionals (Kent 
Hospital), 367 NLRB No. 94 (2019) (requiring that unions provide non-member 
Beck objectors with verification that the financial information disclosed to them has 
been independently audited and that lobbying costs are not chargeable to such 
objectors). 

 
8. Employee status 

• Cases involving the applicability of SuperShuttle DFW, Inc., 367 NLRB No. 75 
(2019) (overruling FedEx Home Delivery, 361 NLRB 610 (2014) in determining 
whether a party has met its burden of establishing independent contractor status, 
with emphasis on the significance of entrepreneurial opportunity). 
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9. Board jurisdiction over religious institutions 
 

• Cases involving the applicability of Bethany College, 369 NLRB No. 98 (2020) 
(overruling Pacific Lutheran University, 361 NLRB 1404 (2014) in determining 
whether to assert jurisdiction over religious educational institutions). 
 
10. Employer duty to recognize and/or bargain 
 

• Cases involving the applicability of MV Transportation, 368 NLRB No. 66 (2019) 
(overruling Provena St. Joseph Medical Ctr., 350 NLRB 808 (2007), which set forth 
the clear and unmistakable waiver standard to determine whether an employer’s 
unilateral action was permitted, and instead adopting a “contract coverage” 
standard, under which unilateral action is permitted if it falls within the compass or 
scope of certain contractual language in the CBA). Relatedly, cases involving the 
applicability of Bath Iron Works Corp., 345 NLRB 499 (2005) (providing, in the 
contract modification context, that employer’s interpretation of contract need only 
have a sound arguable basis to avoid finding a violation). 
 

• Cases involving the applicability of Johnson Controls, Inc., 368 NLRB No. 20 
(2019) (overruling the “last in time” rule of Levitz Furniture Co. of the Pacific, 333 
NLRB 717 (2001) and requiring that a union faced with an anticipatory withdrawal 
of recognition may only reacquire majority status through filing a petition for a 
Board election within 45 days from the date the employer gives notice of the 
anticipatory withdrawal). 
 

• Cases involving the applicability of Ridgewood Health Care Center, Inc., 367 NLRB 
No. 110 (2019) (overruling Galloway School Lines, 321 NLRB 1422 (1996) and 
finding that a successor employer that discriminates in refusing to hire a certain 
number of the predecessor’s workforce to avoid a Burns successorship bargaining 
obligation does not necessarily forfeit the right to set employees’ initial terms). 
 

• Cases involving the applicability of Raytheon Network Centric Systems, 365 NLRB 
No. 161 (2017) (overruling E.I. du Pont de Nemours, 364 NLRB No. 113 (2016), 
where the Board held that actions consistent with a past practice created under a 
management rights clause in an expired contract or involving employer discretion 
constituted a change triggering a notice/bargaining obligation). 
 

• Cases involving the applicability of Arlington Metals Corp, 368 NLRB No. 74 (2019) 
(distinguishing the Supreme Court decision in NLRB v Truitt Mfg., 351 U.S. 149 
(1956) and Board decision in Nielsen Lithographing Co., 305 NLRB 697 (1992) in 
finding no claimed inability to pay triggering an obligation to furnish requested 
employer financial records and instead finding employer to be asserting 
“competitive disadvantage”). 
 

• Cases involving the applicability of American Security Programs, Inc., 368 NLRB 
No. 151 (2019) (failing to follow a long line of cases provided for an affirmative 
bargaining order to remedy unlawful implementation of a last and final offer and 
unlawful unilateral changes). 
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• Cases involving the applicability Sysco Grand Rapids, LLC, 367 NLRB No. 111 
(2019) (failing to confer an otherwise appropriate Gissel bargaining order based 
merely on delay, much of which was occasioned by the employer). 
 

• Cases involving the applicability of Pittsburgh Post-Gazette, 368 NLRB No. 41, slip 
op. at 3, n.5 (2019) (distinguishing Finley Hospital, 362 NLRB 915 (2015) in 
determining whether the post-contract status quo required increases to employer 
fund contributions). See also Richfield Hospitals, Inc., 368 NLRB No. 44, slip op. 
at 3, n.7 (2019) (where Board again declined to rely on Finley in connection with 
whether longevity pay increases were required post-contract expiration).  
 

• Cases involving the applicability of Care One at New Milford, 369 NLRB No. 109 
(2020) (overruling Total Security Management, LLC, 364 NLRB  No. 106 (2016), 
and finding that employers have no duty to bargain over discretionary discipline of 
employees not yet covered by a collective bargaining agreement, provided the 
discipline is similar in kind and degree to past actions).  
 

• Cases involving a refusal to furnish information related to customer complaints. 
See Palace Station Hotel & Casino, 368 NLRB No. 148 (2019) (overruling 
Mercedes Benz of San Diego, 357 NLRB No. 114 (2011) and finding these 
complaints not presumptively relevant).  
 
11. Deferral  
 

• Cases involving the applicability of United Parcel Service, 369 NLRB No. 1 (2019) 
(overruling Babcock & Wilcox Construction Co., 361 NLRB 1127 (2014), which 
required the party urging deferral to demonstrate that (1) the arbitrator was 
explicitly authorized to decide the ULP issue, (2) the arbitrator was presented with 
and considered the statutory issue or was prevented from doing so by the party 
opposing deferral, and (3) Board law reasonably permits the arbitral award, and, 
instead, returning to the standards of Spielberg Mfg,112 NLRB 1080 (1955) and 
Olin Corp., 268 NLRB 573 (1984)). 

 

B. Other Areas and Initiatives 
 

1. Employee status 
 
• Cases involving the applicability of Velox Express, Inc., 368 NLRB No. 61 (2107) 

(Board refusing to find a violation based on an employer having misclassified 
drivers as independent contractors). 
 

• Cases involving the applicability of Brevard Achievement Center, Inc., 342 NLRB 
982 (2004) (declining to extend the Act’s coverage to individuals with disabilities 
on grounds that these individuals, where working in a rehabilitative setting, are not 
employees within the meaning of Section 2(3) of the Act).  

 
• Cases involving the applicability of Toering Electric Co., 351 NLRB 225 (2007) 

(requiring a showing that an individual is someone genuinely interested in seeking 
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to establish an employment relationship to prove entitlement to Section 2(3) status 
as an employee under the Act).  

 
2. Weingarten 

 
• Cases involving the applicability of United States Postal Service, 371 NLRB No. 7 

(2021) (Board refusing to find a pre-disciplinary interview right to information, 
including the questions to be asked in the interview, as a purported extension of 
Weingarten). 
 

• Cases involving the applicability of Weingarten principles in non-unionized settings 
as enunciated in IBM Corp., 341 NLRB 1288 (2004). 

 
3. National Mediation Board vs. NLRB jurisdiction 

• Cases involving the applicability of ABM Onsite Services-West (2018) (Board, after 
initially asserting jurisdiction and certifying union as representative of employer’s 
airport bag jammer technicians and dispatchers, reversed course and deferred to 
NMB’s advisory decision in which NMB found RLA jurisdiction under traditional six-
factor carrier control test and overruled NMB cases requiring carrier control over 
personnel decisions). See also Oxford Electronics, Inc. d/b/a Oxford Airport 
Technical Srvcs., 369 NLRB No. 6 (Jan. 6, 2020) (giving substantial deference to 
National Mediation Board advisory opinions concerning RLA jurisdiction). 
 
4. Employer duty to recognize and/or bargain 
 

• Cases involving surface bargaining akin to what the Board found lawful in The 
George Washington University Hospital, 370 NLRB No. 118 (2021). 
 

• Cases involving a refusal to furnish information related to a relocation or other 
decision subject to Dubuque Packing (see former Chairman Liebman’s dissent in 
Embarq Corp., 356 NLRB No. 125 (2011) and OM-11-58). 
 

• Cases involving the applicability of Shaw’s Supermarkets, Inc., 350 NLRB 585 
(2007) (to assess whether this case should be overruled. The case permits mid-
term withdrawals of recognition where they occur after the third year of a contract 
of longer duration). 
 

• Cases in which an employer refuses to recognize and bargain with a union where 
the union presents evidence of a card majority, but where the employer is unable 
to establish a good faith doubt as to majority status; specifically, where the 
employer refusing to recognize has either engaged in unfair labor practices or 
where the employer is unable to explain its reason for doubting majority status in 
rejecting the union’s demand. See Joy Silk Mills, Inc., 85 NLRB 1263 (1949). 

 
5. Employees’ Section 7 right to strike and/or picket 
 

• Cases involving an allegation that an employer’s permanent replacement of 
economic strikers had an unlawful motive under Hot Shoppes, 146 NLRB 802 
(1964). 
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• Cases involving the applicability of Wal-Mart Stores, 368 NLRB No. 24 (2019) 

(broadly defining an intermittent strike). 
 

• Cases involving the applicability of Preferred Building Services, Inc., 366 NLRB 
No. 159 (2018) (Board finding employees picketed with a secondary object and 
lost protection of the Act where they were protesting sexual harassment and 
unsafe working conditions).  
 

• Cases involving the applicability of Service Electric Co., 281 NLRB 633 (1986) 
(allowing an employer to unilaterally set terms and conditions of employment for 
replacements even where those terms are superior to those that had been paid to 
striking unit employees).   

 
6. Remedies and compliance 

 
• Cases involving make-whole remedies for construction industry applicants or 

employees who sought or obtained employment as part of an organizing effort as 
enunciated in Oil Capitol Sheet Metal, Inc., 349 NLRB 1348 (2007). 

• Cases involving the applicability of St. George Warehouse, 351 NLRB 961 (2007) 
(to assess whether this case should be overruled and an employer should again 
have the burden of showing that a discriminatee failed to make an adequate search 
for interim employment). 
 

• Cases involving the applicability of Ex-Cello Corp, 185 NLRB 107 (1970) (declining 
to provide a make whole compensatory remedy for failures to bargain). 
 
7. Employer interference with employees’ Section 7 rights 

• Cases involving the applicability of Tri Cast, 274 NLRB 377 (1985) to employer 
statements that employee access to management will be limited if employees opt 
for union representation. 
 

• Cases involving the applicability of Crown Bolt, 343 NLRB 776 (2004) (overruling 
Springs Industries, 332 NLRB 40 (2000) (in cases involving an employer’s threat 
of plant closure where there is little evidence of dissemination to other employees, 
such dissemination should be presumed). 

 
• Cases involving the applicability of Cordua Restaurants, Inc., 368 NLRB No. 43 

(2019) (Board finding, among other things, that an employer does not violate the 
Act by promulgating a mandatory arbitration agreement in response to employees 
engaging in collective action).  

 
 

C. Other Casehandling Matters Traditionally Submitted to Advice 
 
• Cases involving the validity of partial lockouts. 
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• Cases in which the Region recommends alleging Golden State liability of an entity 
that has purchased a bankrupt entity through a free and clear sale. 

 
• Cases involving the legality of a pending or completed lawsuit or the legality of 

allegedly overbroad discovery requests, where the Region recommends issuing 
complaint. 
 

• Cases in which the Board invites parties to file position statements following a 
remand from the Court of Appeals or on the Board’s own motion, and cases in 
which the Region wants to seek to file a brief notwithstanding the lack of a Board 
invitation to do so. 
 

• Case in which the Board has invited the parties to file briefs addressing a novel or 
complex issue, or one of first impression. 
 

• Cases involving the need to harmonize the NLRA with local, state, or other federal 
statutes. 
 

• Cases involving potential or overlapping jurisdiction with other Federal agencies, 
unless there is an inter-agency memorandum of understanding. 
 

• Injunction Litigation matters should be submitted to the Injunction Litigation 
Branch, including requests for authorization to file a Section 10(j) petition; 10(j) 
recommendations in all cases involving complaints seeking a Gissel bargaining 
order, discharges during an organizing drive, first contract bargaining, employer 
withdrawals of recognition, or successorship cases. 
 

• Requests for authority to seek contempt of a Section10(j) or 10(l) order should be 
submitted to the Injunction Litigation Branch. 
 

• Requests regarding appealing a Section 10(j) or 10(l) case in which a district court 
denied injunctive relief should be submitted to the Injunction Litigation Branch. 
 

• Notice of any Notice of Appeal filed in a Section 10(j) or 10(l) case should be 
submitted to the Injunction Litigation Branch. 
 

• Complex subpoena issues, including for example where there is a serious claim of 
privilege, where following issuance of any subpoena, intervening circumstances 
present enforcement problems, or where the Region is considering denying the 
request of a private party for enforcement of a subpoena ex rel. 

 
• Cases where the Region lost an ALJD on an Advice-authorized legal theory and 

the Region does not want to take exceptions; cases where new evidence was 
introduced at the hearing that could call into question the continued validity of the 
Advice-authorized legal theory, and cases where an ALJD raises novel or complex 
questions even if the case was not previously submitted to Advice. 

 
• EAJA cases where the Region wishes to pay a claim. 
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• Cases in which a Region has obtained a unilateral settlement agreement where 

the Regional Advice Branch had previously authorized complaint. 

• Other casehandling matters identified in casehandling manuals or outstanding 
memoranda as requiring submission to Advice. 

 
 

/s/ 
J.A.A 
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District Court for injunctive relief or a restraining order.

Facilitate Settlements – Explanation of Board settlement agreements and private non-Board
resolutions

Decide Cases – The post-complaint adjudicative process and information about the Alternative
Dispute Resolution Program

Enforce Orders – How the NLRB enforces Board Orders

Charge Against Employer – Sample unfair labor practice charge form, template available at
www.nlrb.gov, may be filed in person, by mail, by fax, or via e-filing at www.nlrb.gov

Charge Against Labor Organization or its Agents - Sample unfair labor practice charge form,
template available at www.nlrb.gov, may be filed in person, by mail, by fax, or via e-filing at
www.nlrb.gov
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Sample Language for Basis of the Charge – Sample charge language including the section of
the Act and examples of possible allegations

Form NLRB-4541 – Procedures for parties involved in the investigation of an unfair labor
practice charge

Notice of Appearance – Sample Notice of Appearance form (for attorneys and non-attorneys)

Questionnaire on Commerce Information – Form filled out by the employer involved in an
unfair labor practice charge or representation proceeding, used to establish jurisdiction

Conduct Elections – Overview of the representation petition and election process, information
about voluntary recognition, and the Office of Representation Appeals

Description of Representation Case Procedures in Certification and Decertification Cases –
Explanation of procedures in RC, RD, and RM cases, pre-election hearing information, and
voter list requirements

Description of Election and Post-Election Representation Case Procedures – Explanation of
election procedures, post-election challenges and objections, and post-election hearings

RC Petition - Sample Certification of Representative petition, template available at
www.nlrb.gov, may be filed in person, by mail, by fax, or via e-filing at www.nlrb.gov

RD Petition - Sample Decertification (Removal of Representative) petition, template available
at www.nlrb.gov, may be filed in person, by mail, by fax, or via e-filing at www.nlrb.gov

Statement of Position Form  and Instructions – Form served with petition, must be 
completed prior to a pre-election hearing to identify the hearing issues and employees 
involved in the petition

Certificate of Service – Form proving service of petition documents and forms by the
petitioner on the other parties involved in the representation case proceeding

NLRA and the Right to Strike – Fact sheet on the right to strike, lawful and unlawful strikes,
economic vs. unfair labor practice strikers, strike misconduct, and the right to picket

The NLRB and Social Media – Fact sheet on how employees’ rights under the Act and social
media intersect, summaries of the General Counsel’s memos on social media, and summaries
of several Board decisions
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Who We Are 

The Board
The Board has five Members and primarily acts as a quasi-judicial body in deciding cases on the basis of formal 
records in administrative proceedings. Board Members are appointed by the President to 5-year terms, with Senate 
consent, the term of one Member expiring each year. 

General Counsel
The , appointed by the President to a 4-year term, is independent from the Board and is responsible
for the investigation and prosecution of unfair labor practice cases and for the general supervision of the NLRB field 
offices in the processing of cases. 

Regional Offices
The National Labor Relations Board has 26 regional offices and is headquartered in Washington, DC. 

Our History
The National Labor Relations Board is proud of its history of enforcing the National Labor Relations Act. 

Contact Us
General Inquiries:1-8 -NLRB
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Employee Rights 
Employees covered by the National Labor Relations Act are afforded certain rights to join together to improve their 
wages and working conditions, with or without a union. 

Union Activity

Employees have the right to attempt to form a union where none currently exists, or to decertify a union that has lost 
the support of employees. 

Examples of employee rights include: 

Forming, or attempting to form, a union in your workplace;
Joining a union whether the union is recognized by your employer or not;
Assisting a union in organizing your fellow employees;
Refusing to do any or all of these things.
To be fairly represented by a union

Activity Outside a Union

Employees who are not represented by a union also have rights under the NLRA.  Specifically, the National Labor 
Relations Board protects the rights of employees to engage in “concerted activity”,  which is when two or more 
employees take action for their mutual aid or protection regarding terms and conditions of employment.  A single 
employee may also engage in protected concerted activity if he or she is acting on the authority of other employees, 
bringing group complaints to the employer’s attention, trying to induce group action, or seeking to prepare for group 
action. 

A few examples of protected concerted activities are: 

Two or more employees addressing their employer about improving their pay.
Two or more employees discussing work-related issues beyond pay, such as safety concerns, with each
other.
An employee speaking to an employer on behalf of one or more co-workers about improving workplace
conditions.

Who is covered?

Most employees in the private sector are covered by the NLRA. However, the Act specifically excludes individuals 
who are: 

employed by Federal, state, or local government
employed as agricultural laborers
employed in the domestic service of any person or family in a home
employed by a parent or spouse
employed as an independent contractor
employed as a supervisor (supervisors who have been discriminated against for refusing to violate the
NLRA may be covered)
employed by an employer subject to the Railway Labor Act, such as railroads and airlines
employed by any other person who is not an employer as defined in the NLRA
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Employer/Union Rights and Obligations 
The National Labor Relations Act forbids employers from interfering with, restraining, or coercing employees in the 
exercise of rights relating to organizing, forming, joining or assisting a labor organization for collective bargaining 
purposes, or from working together to improve terms and conditions of employment, or refraining from any such 
activity. Similarly, labor organizations may not restrain or coerce employees in the exercise of these rights. 

Examples of employer conduct that violates the law:

Threatening employees with loss of jobs or benefits if they join or vote for a union or engage in protected
concerted activity.
Threatening to close the plant if employees select a union to represent them.
Questioning employees about their union sympathies or activities in circumstances that tend to interfere with,
restrain or coerce employees in the exercise of their rights under the Act.
Promising benefits to employees to discourage their union support.
Transferring, laying off, terminating, assigning employees more difficult work tasks, or otherwise punishing
employees because they engaged in union or protected concerted activity.
Transferring, laying off, terminating, assigning employees more difficult work tasks, or otherwise punishing
employees because they filed unfair labor practice charges or participated in an investigation conducted by
NLRB.

Examples of labor organization conduct that violates the law:

Threats to employees that they will lose their jobs unless they support the union.
Seeking the suspension, discharge or other punishment of an employee for not being a union member even if
the employee has paid or offered to pay a lawful initiation fee and periodic fees thereafter.
Refusing to process a grievance because an employee has criticized union officials or because an employee is
not a member of the union in states where union security clauses are not permitted.
Fining employees who have validly resigned from the union for engaging in protected concerted activities
following their resignation or for crossing an unlawful picket line.
Engaging in picket line misconduct, such as threatening, assaulting, or barring non-strikers from the employer's
premises.
Striking over issues unrelated to employment terms and conditions or coercively enmeshing neutrals into a
labor dispute.

What rules govern collective bargaining for a contract?

After employees choose a union as a bargaining representative, the employer and union are required to meet at 
reasonable times to bargain in good faith about wages, hours, vacation time, insurance, safety practices and other 
mandatory subjects. Some managerial decisions such as subcontracting, relocation, and other operational changes may 
not be mandatory subjects of bargaining, but the employer must bargain about the decision's effects on unit employees. 

It is an unfair labor practice for either party to refuse to bargain collectively with the other, but parties are not compelled
to reach agreement or make concessions. 

If after sufficient good faith efforts, no agreement can be reached, the employer may declare impasse, and then 
implement the last offer presented to the union. However, the union may disagree that true impasse has been reached 
and file a charge of an unfair labor practice for failure to bargain in good faith. The NLRB will determine whether true 
impasse was reached based on the history of negotiations and the understandings of both parties. 

If the Agency finds that impasse was not reached, the employer will be asked to return to the bargaining table. In an 
extreme case, the NLRB may seek a federal court order to force the employer to bargain. 
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The parties' obligations do not end when the contract expires. They must bargain in good faith for a successor contract, 
or for the termination of the agreement, while terms of the expired contract continue. 

A party wishing to end the contract must notify the other party in writing 60 days before the expiration date, or 60 days 
before the proposed termination. The party must offer to meet and confer with the other party and notify the Federal 
Mediation and Conciliation Service of the existence of a dispute if no agreement has been reached by that time. 

How is "good faith" bargaining determined?

There are hundreds, perhaps thousands, of NLRB cases dealing with the issue of the duty to bargain in good faith. In 
determining whether a party is bargaining in good faith, the Board will look at the totality of the circumstances. The 
duty to bargain in good faith is an obligation to participate actively in the deliberations so as to indicate a present 
intention to find a basis for agreement. This implies both an open mind and a sincere desire to reach an agreement as 
well as a sincere effort to reach a common ground. 

The additional requirement to bargain in "good faith" was incorporated to ensure that a party did not come to the 
bargaining table and simply go through the motions. There are objective criteria that the NLRB will review to determine 
if the parties are honoring their obligation to bargain in good faith, such as whether the party is willing to meet at 
reasonable times and intervals and whether the party is represented by someone who has the authority to make decisions 
at the table. 

Conduct away from the bargaining table may also be relevant. For instance if an Employer were to make a unilateral 
change in the terms and conditions of employees employment without bargaining, that would be an indication of bad 
faith. 

What are the rules about union dues?

The amount of dues collected from employees represented by unions is subject to federal and state laws and court 
rulings. 

The NLRA allows employers and unions to enter into union-security agreements, which require all employees in a 
bargaining unit to become union members and begin paying union dues and fees within 30 days of being hired. 

Even under a security agreement, employees who object to full union membership may continue as 'core' members and 
pay only that share of dues used directly for representation, such as collective bargaining and contract administration. 
Known as objectors, they are no longer full members but are still protected by the union contract. Unions are obligated 
to tell all covered employees about this option, which was created by a Supreme Court ruling and is known as the Beck 
right. 

An employee may object to union membership on religious grounds, but in that case, must pay an amount equal to dues 
to a nonreligious charitable organization. 

What about Right to Work states?

2 states have banned union-security agreements by passing so-called "right to work" laws. In these states, it is up to 
each employee at a workplace to decide whether or not to join the union and pay dues, even though all workers are 
protected by the collective bargaining agreement negotiated by the union.  
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Jurisdictional Standards 
The Board has statutory jurisdiction over private sector employers whose activity in interstate commerce exceeds a 
minimal level. Over the years, it has established standards for asserting jurisdiction, which are described below. As a 
practical matter, the Board’s jurisdiction is very broad and covers the great majority of non-government employers with 
a workplace in the United States, including non-profits, employee-owned businesses, labor organizations, non-union 
businesses, and businesses in states with “Right to Work” laws.

Retailers
Employers in retail businesses fall under the Board’s jurisdiction if they have a gross annual volume of business of 
$500,000 or more. This includes employers in the amusement industry, apartment houses and condominiums, 
cemeteries, casinos, home construction, hotels and motels, restaurants and private clubs, and taxi services. Shopping 
centers and office buildings have a lower threshold of $100,000 per year. 

Non-retailers
For non-retailers, jurisdiction is based on the amount of goods sold or services provided by the employer out of state 
(“outflow”) or purchased by the employer from out of state (“inflow”). Outflow or inflow can be direct or ‘indirect’, 
passing through a third company such as a supplier. The Board takes jurisdiction when annual inflow or outflow is at 
least $50,000. 

Special categories
Channels of interstate commerce:  For businesses providing essential links in the transportation of goods or passengers, 
including trucking and shipping companies, private bus companies, warehouses and packing houses, the minimum is 
$50,000 in gross annual volume. 

Health care and child care institutions: Hospitals, medical and dental offices, social services organizations, child care 
centers and residential care centers with a gross annual volume of at least $250,000 are under NLRB jurisdiction; for 
nursing homes and visiting nurses associations, the minimum is $100,000. 

Law firms and legal service organizations: The minimum is $250,000 in gross annual volume. 

Cultural and educational centers: For private and non-profit colleges, universities, and other schools, art museums and 
symphony orchestras, the annual minimum is $1 million. 

Federal contractors: Private contractors who work for the federal government are under NLRB jurisdiction. In addition, 
all federal contractors are required by the Department of Labor to post a Notice of Employee Rights under the NLRA. 

Religious organizations: The Board will not assert jurisdiction over employees of a religious organization who are 
involved in effectuating the religious purpose of the organization, such as teachers in church-operated schools. The 
Board has asserted jurisdiction over employees who work in the operations of a religious organization that did not have 
a religious character, such as a health care institution.

Indian tribes:  The Board asserts jurisdiction over the commercial enterprises owned and operated by Indian tribes, even 
if they are located on a tribal reservation.  But the Board does not assert jurisdiction over tribal enterprises that carry out 
traditional tribal or governmental functions. 

The following employers are excluded from NLRB jurisdiction by statute or regulation:

Federal, state and local governments, including public schools, libraries, and parks, Federal Reserve banks, and
wholly-owned government corporations.
Employers who employ only agricultural laborers, those engaged in farming operations that cultivate or harvest
agricultural commodities or prepare commodities for delivery.
Employers subject to the Railway Labor Act, such as interstate railroads and airlines.
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Investigate Charges 
The NLRB receives about 20,000 to 30,000 charges per year from employees, unions and employers covering a range of 
unfair labor practices described in Section 8 of the Act.

Each charge is investigated by Board agents who gather evidence and may take affidavits from parties and witnesses. 
Their findings are evaluated by the Regional Director, and in certain novel or significant cases, reviewed by NLRB 
attorneys at the Division of Advice in Washington DC. Typically, a decision is made about the merits of a charge within 
7 to 1 weeks, although certain cases can take much longer. During this period, the majority of charges are settled by 
the parties, withdrawn by the charging party, or dismissed by the Regional Director.  

When the NLRB investigation finds sufficient evidence to support the charge, every effort is made to facilitate a
settlement between the parties. If no settlement is reached in a meritorious case, the agency issues a 
complaint. Common allegations against employers in complaints include threats, interrogations and unlawful 
disciplinary actions against employees for their union activity; promises of benefits to discourage unionization; and, in 
the context of collective bargaining relationships, refusals to provide information, refusals to bargain, and withdrawals 
of recognition. Common allegations against unions include failure to represent an employee and failure to bargain in 
good faith. 

The issuance of a complaint leads to a hearing before an NLRB Administrative Law Judge (unless there is a settlement). 
After issuing a complaint, the NLRB becomes a representative for the charging party throughout settlement discussions 
and the Board process. Board attorneys help gather and prepare materials, and keep the parties apprised of case 
developments. 

It is illegal for an employer or union to retaliate against employees for filing charges or participating in NLRB 
investigations or proceedings. 

Remedies

Under its statute, the NLRB cannot assess penalties. The agency may seek make-whole remedies, such as reinstatement 
and backpay for discharged workers, and informational remedies, such as the posting of a notice by the employer 
promising to not violate the law. 

Temporary Injunctions

While the case proceeds through the Board process, the Regional Director may petition the appropriate U.S. District 
Court for temporary injunction orders to restore the status quo where rights have been violated, under Section 10(j) of 
the Act. The General Counsel must first approve the petition and the Board must authorize it. If granted by the Court, an
injunction may, among other things, require a party to return to bargaining, or reinstate unlawfully discharged 
employees, or stop the unlawful subcontracting of union jobs.

Office of Appeals 

Decisions to dismiss a charge may be appealed to the Office of Appeals in Washington D.C. within two weeks of the 
dismissal. The Office handles about 2000 cases a year. Each appeal is assigned to an attorney and a supervisor for a 
review of all documents in the case, including new information submitted by the charging party. All cases in which it is 
proposed to reverse the Regional Director's determination are presented to the General Counsel for decision.  

Significant cases may be presented for General Counsel review even where the recommendation is to uphold the 
Regional determination. The Office may also remand cases to the regions for further investigation where necessary. 
Because such decisions are not reviewable in court, there is no further recourse for parties who believe that a charge has 
been unfairly dismissed.  
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Section 10(j) Categories 
1. Interference with organization campaign (no majority)

o Includes traditional "nip in the bud" unfair labor practices, such as threats, coercive
interrogations, surveillance of protected activities, improper grant of benefits, and
unlawful employee discipline, including discriminatory discharges

o If it includes shutdown or relocation of operations, subcontracting, or transfer of
operations to alter ego or single or joint employer, see Category 3

o If it includes minority union recognition, see Category 6
2. Interference with organizational campaign (majority)

o Includes Gissel cases where union has obtained a majority of authorization cards and
employer engaged in serious and egregious unfair labor practices (see Memorandum
GC 99-8 Guideline Memorandum Concerning Gissel)

o Will include unfair labor practices similar to Category 1
3. Subcontracting or other change to avoid bargaining obligation

o These involve an employer's implementation of a major entrepreneurial-type
decision which may include shutdown or relocation of operations, transfer of
operations to alter ego or single or joint employer

o Changes may be discriminatorily motivated in violation of Section 8(a)(3) and/or
independently violative of Section 8(a)(5)

4. Withdrawal of recognition from incumbent
5. Undermining of bargaining representative

o Includes implementation of important changes in working conditions, either
discriminatorily or without bargaining with the union

o May include any of the additional types of violations listed in Category 1
o See also successor refusal to bargain (Category 7) or conduct during bargaining

(Category 8)
6. Minority union recognition

o Includes a variety of illegal assistance to and/or domination of a labor organization
7. Successor refusal to recognize and bargain

o Includes discriminatory refusal to hire predecessor's employees
8. Conduct during bargaining

o Includes refusal to provide relevant information, delay or refusal to meet, insistence
to premature impasse or impasse on permissive or illegal subjects of bargaining,
unlawful course of conduct in bargaining, or surface bargaining

9. Mass picketing and violence
o Includes mass picketing which blocks ingress and egress to the plant or worksite,

violence and threats thereof, and damage to property
10. Notice requirements for strikes or picketing under Section 8(d) and 8(g)

o Includes strikes or picketing undertaken in contravention of the notice and waiting
periods set forth in Section 8(d) (federal and state mediation) and 8(g) (notices to
health care institutions)
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11. Refusal to permit protected activity on property
o May include employee picketing or handbilling arising from a labor dispute, or

nonemployee efforts to disseminate organizational material to employees
o May also include a unilateral change in past practice or contractual term granting

access to an incumbent union
12. Union coercion to achieve unlawful objective

o May involve union insistence to impasse or permissive of illegal subject of
bargaining, or union conduct that amounts to restraint or coercion of the employer in
its selection of representatives for the purposes of collective bargaining or grievance
adjustment

13. Interference with access to Board processes
o May involve employer or union retaliation against employees for having resorted to

the processes of the Board
o Retaliation may include threats, discharges, the imposition of internal union

discipline or the institution of groundless lawsuits
14. Segregating assets

o Includes an alienation of assets which may require a protective order to preserve
respondent's assets for backpay

15. Miscellaneous
o Includes injunction against certain lawsuits, employer violence, interference with

employee activities for mutual aid and protection
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Facilitate ettlements 
The NLRB encourages parties to resolve cases by settlement rather than litigation whenever possible. In fact, 
more than 90% of meritorious unfair labor practice cases are settled by agreement at some point in the 
process, either through a Board settlement or a private agreement. 

Board Settlement Agreements

When an investigation by a Regional Office finds merit to an unfair labor practice charge, the Regional 
Director routinely gives the charged party an opportunity to settle before issuing a complaint. Regional staff 
members draft a proposed settlement agreement which fully remedies all of the meritorious unfair labor 
practice allegations. The charged party can agree to the terms or suggest changes, subject to approval by the 
Regional Director.  

The goal is always to reach a settlement that is acceptable to the charging party, the charged party and the 
Agency.  On rare occasions, the Regional Director may approve a settlement that the charged party agrees 
with but the charging party is unwilling to sign.  In these cases, it would be the Regional Director’s position 
that the settlement substantially remedies the alleged unfair labor practices.  The charging party may appeal 
the Director’s approval of the settlement to the NLRB Office of Appeals.   

If the charged party agrees and signs the settlement, no complaint will be issued and the case will be closed 
after full compliance with the terms of the settlement agreement. If there is no settlement, the Region will 
issue a complaint and a hearing will be scheduled before an Administrative Law Judge. Throughout this 
process, the Region will continue to pursue a settlement which substantially remedies all meritorious unfair 
labor practice allegations.  

This type of settlement fashioned in the Region is known as an Informal Board Settlement. 

Much less common is a Formal Board Settlement, which is a written stipulation approved by the Board and 
results in the issuance of a Board order and often a court judgment. Formal settlements are typically sought 
in cases where the charged party has a history of committing unfair labor practices, or where an informal 
settlement is otherwise not appropriate. 

Private Non-Board Agreements

Unfair labor practice charges may also be resolved by private agreement between the parties. However, 
before allowing charges to be withdrawn, the Regional Director must review and approve of the 
privatesettlement agreement. Because the Board must enforce public interests, and not private rights, it may 
reject a non-Board adjustment that violates the National Labor Relations Act or Board policy.  

These agreements are subject to a higher level of scrutiny in cases where a merit determination has already 
been made, and may not be appropriate in circumstances such as when the charged party has engaged in a 
history of violations of the Act or has breached previous settlement agreements. Non-Board adjustments do 
not have the Board’s approval and are not policed by the Agency.
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Decide Cases 
When complaints of Unfair Labor Practices issued by regional directors do not lead to settlement, they 
typically result in a hearing before an NLRB Administrative Law Judge. As in any court proceeding, both 
parties prepare arguments and present evidence, witnesses, and experts. After evaluating the evidence, the
judges issue initial decisions. ALJ decisions are subject to review by the Board in Washington 
D.C., composed of five Members nominated by the President and confirmed by the Senate. Any or all parties
can appeal by filing exceptions.

In considering an appeal, the Board reviews the case record, including all all documents produced by the 
regional investigation. Often a panel of three Board Members will decide a case, but the full Board usually 
considers novel or potentially precedent changing cases. The Board issues several hundred decisions per
year.

Board decisions may be appealed to an appropriate U.S. Court of Appeals, and ultimately to the U.S.
Supreme Court. 

Invitations to file briefs

When considering significant or potentially precedential cases, the Board may invite briefs from any
interested parties to gather an array of viewpoints and experiences.

Alternative Dispute Resolution Program

Since December 2005, the National Labor Relations Board’s alternative dispute resolution (ADR) program 
has assisted parties in settling unfair labor practice cases pending before the Board.  For parties who have 
chosen to participate in the ADR program, mediators have assisted parties in reaching settlements in
approximately 60% of the cases. The Board approved the parties’ settlements in each of those cases.

Participation in the Board’s ADR program is voluntary, and a party who enters into settlement discussions
under the program may withdraw its participation at any time.  There are no charged fees or expenses for 
using the program.  The Board will provide the parties with an experienced mediator, either a mediator with
the Federal Mediation and Conciliation Service or the ADR program director, to facilitate confidential 
settlement discussions and explore resolution options that serve the parties’ interests.

The Board established the ADR program in response to the success experienced by other federal agencies
and the federal courts in settling contested cases through ADR, as well as the success of the NLRB’s own 
settlement judge program at the trial level.  ADR programs provide the parties with several benefits,
including savings in time and money, greater control over the outcome of their cases, and more creative, 
flexible, and customized resolutions of their disputes. Settlement discussions conducted with the assistance 
of an ADR mediator tend to broaden resolution options, often going beyond the legal issues in controversy, 
and can be particularly useful where traditional settlement negotiations are likely to be unsuccessful or have
already been unsuccessful.
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Enforce Orders 
In reviewing cases, the Circuit Courts evaluate the factual and legal basis for the Board’s Order and 
decide, after briefing or oral argument, whether to enter a judicial decree commanding obedience to
the Order. The Court may also enter an Order on the grounds that the responding party failed to 
oppose or had no legal basis to oppose the Board’s action.

In recent years, Circuit Courts have decided about 65 cases a year involving the NLRB. The 
majority - nearly 80% - have been decided in the Board’s favor.

Securing monetary remedies and rotecting assets:

Board attorneys conduct civil and criminal contempt litigation in the U.S. Courts of Appeals to 
secure monetary remedies such as back pay and to obtain protective orders to ensure that assets will 
not be dissipated in an effort to avoid obligations. 

Final Review by U.S. Supreme Court:

Any Circuit Court decision can be subject to final review by the U.S. Supreme Court, if the parties 
or the Board seek it. Before presenting a petition asking the high court to consider a case, or grant 
certiorari, the Board must first receive permission from the U.S. Solicitor General. 
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6. DECLARATION 
I declare that I have read the above charge and that the statements 

are true to the best of my knowledge and belief.

INSTRUCTIONS: 
File an original with NLRB Regional Director for the region in which the alleged unfair labor practice occurred or is occurring.

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer  b. Tel. No.

 c. Cell No.

 f. Fax. No.

d. Address (Street, city, state, and ZIP code) e. Employer Representative
 g. e-mail

 h. Number of workers employed

i. Type of Establishment (factory, mine, wholesaler, etc.) j. Identify principal product or service

The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and 
(list subsections)        of the National Labor Relations Act, and these unfair labor 
practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are practices affecting commerce within the 
meaning of the Act and the Postal Reorganization Act.

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices)

3. Full name of party filing charge (if labor organization, give full name, including local name and number)

4a. Address (Street and number, city, state, and ZIP code)  4b. Tel. No.

 4c. Cell No.

 4d. Fax No.

 4e. e-mail

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor organization)

 e-mail

 Fax No.

 Office, if any, Cell No.

 Tel. No.

(signature of representative or person making charge) (Print/type name and title or office, if any)

Address Date

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to
assist the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully
set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the
NLRB is voluntary; however, failure to supply the information may cause the NLRB to decline to invoke its processes.

FORM NLRB-501 
(3-21)

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER Case Date Filed
DO NOT WRITE IN THIS SPACE
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INSTRUCTIONS: File an original with NLRB Regional Director for the region in which the alleged unfair labor practice occurred or is occurring.

1. LABOR ORGANIZATION OR ITS AGENTS AGAINST WHICH CHARGE IS BROUGHT

FORM NLRB-508 
(3-21) UNITED STATES OF AMERICA 

NATIONAL LABOR RELATIONS BOARD 
CHARGE AGAINST LABOR ORGANIZATION 

OR ITS AGENTS

FORM EXEMPT UNDER 44 U.S.C 3512

DO NOT WRITE IN THIS SPACE
Case Date Filed

a. Name b. Union Representative to contact

c. Address (Street, city, state, and ZIP code)  d. Tel. No.  e. Cell No.

 f. Fax. No.

 g. e-mail

h. The above-named labor organization has engaged in and is engaging in unfair labor practices within the meaning of section 8(b) and (list subsections) 
                            of the National Labor Relations Act, and these unfair labor 
practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are practices affecting commerce within the 
meaning of the Act and the Postal Reorganization Act.

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices)

3. Name of Employer  4a. Tel. No.  b. Cell No.  c. Fax No.

 d. e-mail

5. Location of plant involved (street, city, state and ZIP code) 6. Employer representative to contact

7. Type of establishment (factory, mine, wholesaler, etc.) 8. Identify principal product or service 9. Number of workers employed

10. Full name of party filing charge

11. Address of party filing charge (street, city, state and ZIP code)  11a. Tel. No.  b. Cell No.  c. Fax No.

 d. e-mail

12. DECLARATION 
I declare that I have read the above charge and that the statements 

are true to the best of my knowledge and belief.

 Tel. No.

 Cell No.

 Fax No.

 e-mail

(signature of representative or person making charge) (Print/type name and title or office, if any)

Address Date

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to
assist the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully
set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the
NLRB is voluntary; however, failure to supply the information may cause the NLRB to decline to invoke its processes.
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SAMPLE LANGUAGE FOR BASIS OF THE CHARGE 
 

EMPLOYER UNFAIR LABOR PRACTICES 

 

8(a)(1) Interference with employees’ exercise of Section 7 rights. 

Since on or about (date), the above named Employer has interfered with, restrained, and 

coerced its employees in the exercise of their Section 7 rights by its actions including 

(specify type of action – e.g. threats, promises, interrogation, creation of the impression 

of surveillance, etc.). 

 

On or about (date), the above named Employer discriminated (name(s) of employee(s) by 

(specify type of adverse action – e.g. discharging, suspending, laying off, refusing to hire, 

refusing to consider for hire, disciplining etc.) (him/her/them) because of (his/her/their) 

protected concerted activities, or in order to (discourage/encourage) such activities. 

 

8(a)(2) Domination of or unlawful assistance to a union. 

Since on or about (date), the above named Employer  

 dominated or interfered with the formation or administration of (name of the union); 

or 

 contributed financial or other support to (name of the union). 

 

8(a)(3)  Discrimination to encourage or discourage union activity. 

On or about (date), the above named Employer discriminated against its employee(s) 

(name(s) of employee(s)) by (specify type of adverse action – e.g. discharging, 

suspending, laying off, refusing to hire, refusing to consider for hire, disciplining etc.) 

(him/her/them) because of (his/her/their) union activities (and/or protected concerted 

activities), or in order to discourage/encourage) such activity. 

 

8(a)(4) Discrimination because of NLRA charge or testimony. 

On or about (date), the above named Employer discriminated against (name(s) of 

employee(s) because (he/she/they) ( e.g. filed charges or gave testimony) under the Act. 
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8(a)(5) Refusal to bargain. 

Since on or about (date), the above named Employer has failed and refused to bargain in 

good faith with (name of Union) by:  

 Refusing to meet at reasonable times and places; 

 Refusing to reduce to writing and execute an agreed upon collective bargaining 

agreement; 

 Insisting to impasse upon a permissive or illegal subject of bargaining engaging in 

surface bargaining;  

 Engaging in surface bargaining; 

 Making unilateral changes without affording the Union a meaningful opportunity to 

bargain;  

 Refusing to provide requested information to the Union which relates to wages, 

hours, or working conditions of unit employees. 

 

LABOR ORGANIZATION UNFAIR LABOR PRACTICES 
 

8(b)(1)(A) Restraint or coercion of employee’s exercise of Sec. 7 rights by a Union 

 On or about (date), the above named Union restrained and coerced (name(s) of 

employee(s) in the exercise of (his/her/their) Section 7 rights by (describe the actions 

complained of)  

For example: 

 refusing to further process (his/her/their) grievances over (his/her/their discharge, lay 

off, discipline); 

 refusing to refer (name(s) of employee(s)) out of the Union’s exclusive hiring hall; 

 failing to follow its procedures in the referral of (name(s) of employee(s)) out of its 

exclusive hiring hall out of order. 

 

8(b)(1)(B) Union restraint or coercion of employer in selection of collective bargaining 
representatives. 

 
Since on or about (date), the above named Union has restrained and coerced (name of 

Employer) in the selection of its collective bargaining or grievance representative(s).  
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8(b)(2) Union causing or attempting to cause employer to discriminate against employee(s) to 
encourage/discourage union activity.  

On or about (date), the above named Union (caused or attempted to cause ) (name of 

Employer) to (describe action against employee(s) sought by Union – e.g. discharge, 

discipline, etc.) (name(s) of employee(s)):

in violation of Section 8(a)(3) of the Act.

whose membership in the union was (denied or terminated) for reasons other than

failure to tender periodic dues (and initiation fees) uniformly required as a condition

of (acquiring or retaining) membership.

8(b)(3) Union’s refusal to bargain 

Since on or about (date), the above named Union has refused to bargain in good faith 

with (name of the Employer) by: 

Refusing to meet at reasonable times and places;

Refusing to reduce to writing and execute an agreed upon collective bargaining

agreement;

Insisting to impasse upon a permissive or illegal subject of bargaining;

Refusing to provide requested information to the Employer which relates to wages,

hours, or working conditions of unit employees.

8(b)(4) Secondary boycotts and jurisdictional disputes. 

(i) Since on or about (date), the above named Union has induced or encouraged

(individuals employed by (name of secondary employer) or (name of secondary 

employer) to (engage in a strike) or (to refuse to use, manufacture, process, transport, or 

otherwise handle or work on  any goods, articles, materials or commodities) with an 

object of ((A), (B), (C), and/or (D) below); 

(ii) Since on or about (date), the above named Union has threatened, coerced or restrained

(name of secondary employer) and other persons engaged in commerce with an object of 

((A), (B), (C), and/ or (D) below); 
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(A) forcing or requiring (name of secondary employer) or (other self-employed 

person) to (join (name of Union)) or (enter into an agreement which is prohibited 

by Section 8(e)). 

(B) forcing or requiring (name of person)  

 to cease using, selling, handling, transporting or otherwise dealing in the 

products of (name of producer, processor, or manufacturer); or 

 to cease doing business with (name of other person); or 

(C) forcing or requiring (name of secondary employer) to recognize or bargain 

with (name of Union) as the representative of its employees notwithstanding that 

such union has not been certified as the representative of such employees under 

the provisions of Section 9. 

(D) forcing or requiring (name of employer(s)) to recognize or bargain with 

(name of union) as the representative of its employees in (name of other union or 

other trade, craft, or class) notwithstanding that said employer is not failing to 

conform to an order or certification of the Board determining the bargaining 

representative for employees performing such work. 

 

NOTE:  Any 8(b)(4) charge must be filed separately (on a separate charge form) from any other 
charge.  8(b)(4)(A),(B), or (C) may be combined in the same charge.  8(b)(4)(D) must be put in a 
separate charge. 
 

8(b)(5) Excessive union fees.  

Since on or about (date), the above named Union has required, as a condition of union 

membership, the payment of an excessive and discriminatory fee by (name(s) of 

employees) who work as (classification of employees), and who are covered by a union 

security agreement authorized under Section 8(a)(3) of the Act.  

 

8(b)(6) Exaction of payment by employer for services not performed. 

Since on or about (date), the above named Union has (caused or attempted to cause)  

(name of Employer) to (pay or deliver) (money or other thing of value) in the nature of an 

exaction for services which are not performed or not to be performed.   
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8(b)(7) Picketing by non-certified union for organizational or recognitional purposes. 

Since on or about (date), the above named Union has (picketed) or (caused to be 

picketed) or (threatened to picket or to cause to be picketed)  (name of Employer), at 

(address or location of work site location in question), with an object of forcing or 

requiring (name of Employer) to recognize or bargain with (name of Union) as the 

representative of its employees or select (name of Union) as their collective bargaining 

representative, notwithstanding that (name of Union) is not currently certified as the 

representative of such employees, where 

(A) (Name of Employer) has lawfully recognized (name of recognized other 

union) and a question concerning representation may not appropriately be raised 

under Section 9(c ) of the Act. 

(B) within the preceding 12 months a valid election under Section 9(c ) has been 

conducted. 

(C ) such picketing has been conducted without a petition having been filed under 

Section 9(c ) within a reasonable period of time from the commencement of such 

picketing. 

 

NOTE:  Any 8(b)(7) charge must be filed separately (on a separate charge form) from any other 
charge. 
 

8(d) Mid-term modification by union or employer 

On or about (date), during the term of a collective bargaining agreement, (name of 

charged party union or employer) engaged in a (strike or lockout) against (name of 

charging party union or employer) in an effort to modify or terminate that agreement.   

 

8(d)(1), (3) Strike or lockout or implementation without giving required notice.  

(1) On or about (date), (name of party who reopened the contract)  (specify nature of the 

act -- whether strike, lockout, or implemented its offer ) without timely providing notice 

of its intent to reopen the contract to (name of other party to the contract).  

(3) On or about (date), (name of party who reopened the contract)  (specify nature of the 

act -- whether strike, lockout, or implementation of its final offer), even though prior 
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written notice of the existence of the dispute between it and (name of other party to the 

contract) had not been served on and/or to the Federal Mediation and Conciliation 

Service (and (name of state mediation agency, if any).  

 

On or about (date), (name of party who reopened the contract), commenced (specify 

nature of the conduct – strike, lockout, or implementation of its offer), less than (60 days 

in non-health care cases, and 90 days for health care providers) from service on (name of 

other party to the contract) of the notices required by (Section 8(d)(1) and/or Section 

8(d)(3)).   

 

8(e) Hot cargo agreements. 

On or about (date(s), the above named Union entered into contract(s) or agreement(s), 

express or implied, with (name, city and state of Employer), (and various other 

employers), whereby such employer(s) have ceased or refrained, or agreed to cease or 

refrain, from handling, using, selling, or otherwise dealing in the products of (name of 

boycotted Employer), or to cease doing business with ( name of boycotted Employer).   

 

NOTE:  This is the only charge that can be filed against both an Employer and a Union.  Any 
8(e) charge must be filed separately from any other charge.  There are separate charge forms 
specific Section 8(e) charges that must be used. 
 

8(g) Strike or picketing without giving required notice 

On or about (date), the above named Union engaged in (strike or picketing) without 

giving the required ten day notice to (name of the health care institution) in violation of 

Section 8(g). 
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FORM NLRB-4541 
(9-03) 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

 
 
NOTICE: PARTIES INVOLVED IN AN INVESTIGATION OF AN UNFAIR LABOR PRACTICE 

CHARGE SHOULD BE AWARE OF THE FOLLOWING PROCEDURES: 
 
 
Right to be Represented - Any party has the right to be represented by an attorney or other 
representative in any proceeding before the National Labor Relations Board.  If you wish to have a 
representative appear on your behalf, please have your attorney or other representative complete Form 
NLRB-4701, Notice of Appearance, and forward it to the respective Regional Office as soon as a 
representative is chosen. 
 
Attorneys and Service of Documents - If your representative is an attorney, such attorney will receive 
exclusive service of all documents, except that you and your attorney will both receive those documents 
described in Sec. 11842.3(a) of the Casehandling Manual.  However, your attorney may consent to have 
additional documents or correspondence served on you by making the appropriate designation on Form 
NLRB-4701, Notice of Appearance. 

 
Non-Attorney Representatives and Service of Documents - If your representative is not an attorney, 
you and your representative may receive copies of all documents and correspondence. 
 
 
Impartial Investigation - Upon receipt of a charge, the Regional Office will conduct an impartial 
investigation to obtain all material and relevant evidence.  Your active cooperation in making witnesses 
available and stating your position will be most helpful to the Region in determining whether the charge 
has merit.  The Region may also contact and interview other relevant witnesses and parties. 
 
 
If only the charging party cooperates in the investigation, its evidence may warrant issuance of complaint 
in the absence of the charged party’s defenses.  Thus, the charged party is encouraged to fully 
cooperate and present all available evidence and its defenses.  The Region seeks such relevant 
evidence from all parties to reach an informed determination and help resolve the matter, whether or not 
the case has merit, at the earliest possible time.  . 
 
Withdrawal/Dismissal - If the Regional Director determines that the charge lacks merit, the charging 
party is offered the opportunity to withdraw.  Should the charging party not withdraw the charge, the 
Regional Director will dismiss the charge and advise the charging party of the right to appeal the 
dismissal to the General Counsel. 
 
 
Pre-Complaint Voluntarily Adjustment - If the Regional Director determines that the charge has merit, 
all parties are afforded an opportunity to settle the matter by voluntary adjustment.  It is our policy to 
explore and encourage voluntary adjustment before proceeding with costly and time-consuming litigation 
before the Board and courts.  
 
 
Complaint and Voluntary Adjustment - If, following the investigation, the Regional Director determines 
that there is merit to the charge and a voluntary adjustment is not reached, the Regional Director will 
issue a complaint and notice of hearing.  The hearing will be conducted before an administrative law 
judge who will issue a decision and recommendation to the Board in Washington, D.C.  However, 
issuance of a complaint does not preclude voluntary adjustment by the parties.  On the contrary, at any 
stage of the proceeding the Regional Director and staff will be available to provide any assistance in 
arriving at an appropriate settlement. 
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FORM NLRB-4701 
(9-03) 

NATIONAL LABOR RELATIONS BOARD 
 

NOTICE OF APPEARANCE 
 
 

 
 
 
         
        CASE  
 
 
 
 
 

                                                

 
TO:  (Check One Box Only1 
 
 

 
 
 
 
                           and 

          REGIONAL DIRECTOR                         EXECUTIVE SECRETARY                                                     GENERAL COUNSEL  
                                                                               NATIONAL LABOR RELATIONS BOARD                          NATIONAL LABOR RELATIONS BOARD 
                                                                              Washington, DC  20570                                                                Washington, DC 20570 
 
 
 
 
 
THE UNDERSIGNED HEREBY ENTERS APPEARANCE AS REPRESENTATIVE OF   ____________________________________ 
 
__________________________________________________________________________________________________________________ 
 
__________________________________________________________________________________________________________________ 
IN THE ABOVE-CAPTIONED MATTER. 
 
 
 
CHECK THE APPROPRIATE BOX(ES) BELOW: 
 
              REPRESENTATIVE IS AN ATTORNEY 
 
 
              IF REPRESENTATIVE IS AN ATTORNEY, IN ORDER TO ENSURE THAT THE PARTY MAY RECEIVE COPIES OF 
CERTAIN DOCUMENTS OR CORRESPONDENCE FROM THE AGENCY IN ADDITION TO THOSE DESCRIBED BELOW, THIS 
BOX MUST BE CHECKED.  IF THIS BOX IS NOT CHECKED, THE PARTY WILL RECEIVE ONLY COPIES OF CERTAIN 
DOCUMENTS SUCH AS CHARGES, PETITIONS AND FORMAL DOCUMENTS AS DESCRIBED IN SEC. 11842.3 OF THE 
CASEHANDLING MANUAL. 
 
 

(REPRESENTATIVE INFORMATION) 
 
 
 
 
 
 
 

 

 
NAME: ____________________________________________________________________________________________________________ 
 
MAILING ADDRESS:________________________________________________________________________________________________ 
_____________________________________________________________________________ 
 
E-MAIL ADDRESS:__________________________________________________________________________________________________ 
 
OFFICE TELEPHONE NUMBER:______________________________________________________________________________________ 
 
CELL PHONE NUMBER:____________                   _________________________FAX:__________________________________________ 
 
 
 
SIGNATURE:_______________________________________________________________________________________________________   
                        (Please sign in ink.) 
DATE:_____________________________________________________________________________________________________________ 

1 IF CASE IS PENDING IN WASHINGTON AND NOTICE OF APPEARANCE IS SENT TO THE GENERAL COUNSEL OR THE 
EXECUTIVE SECRETARY, A COPY SHOULD BE SENT TO THE REGIONAL DIRECTOR OF THE REGION IN WHICH THE CASE 
WAS FILED SO THAT THOSE RECORDS WILL REFLECT THE APPEARANCE. 
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NATIONAL LABOR RELATIONS BOARD
QUESTIONNAIRE ON COMMERCE INFORMATION 
Please read carefully, answer all applicable items, and return to the NLRB Office. 

If additional space is required, please add a page and identify item number. 

FORM NLRB-5081 
(3-11)

CASE NAME CASE NUMBER

1. EXACT LEGAL TITLE OF ENTITY (As filed with State and/or stated in legal documents forming entity)

2. TYPE OF ENTITY
CORPORATION LLC LLP PARTNERSHIP SOLE PROPRIETORSHIP OTHER (Specify)

3. IF A CORPORATION OR LLC
A. STATE OF INCORPORATION OR FORMATION B. NAME, ADDRESS, AND RELATIONSHIP (e.g. parent, subsidiary) OF ALL RELATED ENTITIES

4. IF AN LLC OR ANY TYPE OF PARTNERSHIP, FULL NAME AND ADDRESS OF ALL MEMBERS OR PARTNERS

5. IF A SOLE PROPRIETORSHIP, FULL NAME AND ADDRESS OF PROPRIETOR

6. BRIEFLY DESCRIBE THE NATURE OF YOUR OPERATRIONS (Products handled or manufactured, or nature of services performed)

7A. PRINCIPAL LOCATION 7B. BRANCH LOCATIONS

8. NUMBER OF PEOPLE PRESENTLY EMPLOYED
A. TOTAL B. AT THE ADDRESS INVOLVED IN THIS MATTER

9. DURING THE MOST RECENT (Check the appropriate box): CALENDAR 12 MONTHS or FISCAL YEAR

YES NO

A. Did you provide services valued in excess of $50,000 directly to customers outside your State? 
If no, indicate actual value.

B. If you answered no to 9A, did you provide services valued in excess of $50,000 to customers 
in your State who purchased goods valued in excess of $50,000 from directly outside your State? 
If no, indicate the value of any such services you provided. 

C. If you answered no to 9A and 9B, did you provide services valued in excess of $50,000 to public utilities, transit 
systems, newspapers, health care institutions, broadcasting stations, commercial buildings, educational institutions, 
or retail concerns? If less than $50,000, indicate amount. 

D. Did you sell goods valued in excess of $50,000 directly to customers located outside your State? 
If less than $50,000, indicate amount.

E. If you answered no to 9D, did you sell goods valued in excess of $50,000 directly to customers 
located inside your State who purchased other goods valued in excess of $50,000 from directly 
outside your State? If less than $50,000, indicate amount.

F. Did you purchase and receive goods valued in excess of $50,000 from directly outside your State? 
If less than $50,000, indicate amount.

G. Did you purchase and receive goods valued in excess of $50,000 from enterprises who received 
the goods directly from points outside your State? If less than $50,000, indicate amount.

H. Gross Revenues from all sales or performance of services (Check the largest amount):
If less than $100,000, indicate amount.

I. Did you begin operations within the last 12 months? If yes, specify date: 

$500,000$250,000$100,000 $1,000,000 or more

10. ARE YOU A MEMBER OF AN ASSOCIATION OR OTHER EMPLOYEE GROUP THAT ENGAGES IN COLLECTIVE BARGAINING?

PRIVACY ACT STATEMENT
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist 
the National Labor Relations Board (NLRB) in processing representation and/or unfair labor practice proceedings and related proceedings or litigation. The routine uses for 
the information are fully set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this 
information to the NLRB is voluntary. However, failure to supply the information may cause the NLRB to refuse to process any further a representation or unfair labor practice 
case, or may cause the NLRB to issue you a subpoena and seek enforcement of the subpoena in federal court.

(If yes, name and address of association or groupNOYES

11. REPRESENTATIVE BEST QUALIFIED TO GIVE FURTHER INFORMATION ABOUT YOUR OPERATIONS

NAME TITLE E-MAIL ADDRESS TEL. NUMBER

DATEE-MAIL ADDRESSSIGNATURENAME AND TITLE

12. AUTHORIZED REPRESENTATIVE COMPLETING THIS QUESTIONNAIRE

FY DATES
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Conduct Elections 
To start the election process, a petition and associated documents must be filed, preferably 
electronically, with the nearest NLRB Regional Office showing support for the petition from at least 
30% of employees. NLRB agents will then investigate to make sure the Board has jurisdiction, the 
union is qualified, and there are no existing labor contracts or recent elections that would bar an
election. Shortly after the petition is filed, the employer is required to post a Notice of Petition for 
Election in conspicuous places, including all places where notices to employees are customarily 
posted. If the employer customarily communicates with employees in the petitioned-for unit
through electronic means, the employer must also distribute the Notice of Petition for Election 
electronically to those employees. 

The NLRB agents will seek an election agreement between the employer, union, and other parties 
setting the date, time, and place for balloting, the ballot language(s), the appropriate unit, and a 
method to determine who is eligible to vote. Once an agreement is reached, the parties authorize the
NLRB Regional Director to conduct the election. If no agreement is reached, the Regional Director 
will hold a hearing and then may order an election and set the conditions in accordance with the 
Board's rules and its decisions. 

Typically, elections are held on the earliest practicable date after a Director's order or authorization,
which will vary from case to case. However, an election may be postponed if a party requests to 
block the petition based on charges alleging conduct that would interfere with employee free choice 
in the election, such as threatening loss of jobs or benefits by an employer or a union, granting
promotions, pay raises, or other benefits to influence the vote. When an election is scheduled, the 
Employer is required to post a Notice of Election which will replace the previously posted Notice of
Petition for Election. 

When a union is already in place, a competing union may file an election petition if the labor 
contract has expired or is about to expire, and it can show interest by at least 30% of the employees. 
This would normally result in a three-way election, with the choices being the incumbent labor 
union, the challenging one, and "none." If none of the three receives a majority vote, a runoff will 
be conducted between the top two vote-getters. 

Elections to certify or decertify a union as the bargaining representative of a unit of employees are 
decided by a majority of votes cast. Observers from all parties may choose to be present when 
ballots are counted. Any party may file objections and an offer of proof in support of its objections 
with the appropriate Regional Director within 7 days of the vote count. In turn, except where the
parties have agreed otherwise, the Regional Director's ruling on objections may be appealed to the 
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Board in Washington. Results of an election will be set aside if conduct by the employer or the
union created an atmosphere of confusion or fear of reprisals and thus interfered with the 
employees' freedom of choice. 

Otherwise, a union that receives a majority of the votes cast is certified as the employees' bargaining 
representative and is entitled to be recognized by the employer as the exclusive bargaining agent for 
the employees in the unit. Failure to bargain with the union at this point is an unfair labor practice. 

Alternate path to union representation

Office of Representation Appeals 
Reviews of election-related decisions, including dismissals of petitions and pre-election decisions 
by Regional Directors, are handled by the Office of Representation Appeals in Washington, D.C. 
Requests for review can be filed at any time up to 14 days after a certification of representation or 
the results of an election or a dismissal of the petition. Each case is assigned to an attorney and a
supervisor for a review of the case, which is then presented to the Board. The Board may deny
review or grant review of the decision. If the Board grants review, the parties may file additional 
briefs on review. 
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FORM NLRB-4812 
(12-20)

UNITED STATES OF AMERICA  
NATIONAL LABOR RELATIONS BOARD  

DESCRIPTION OF REPRESENTATION CASE PROCEDURES IN CERTIFICATION AND 
DECERTIFICATION CASES  

The National Labor Relations Act grants employees the right to bargain collectively through representatives of their own 
choosing and to refrain from such activity. A party may file an RC, RD or RM petition with the National Labor Relations 
Board (NLRB) to conduct a secret ballot election to determine whether a representative will represent, or continue to 
represent, a unit of employees. An RC petition is generally filed by a union that desires to be certified as the bargaining 
representative. An RD petition is filed by employees who seek to remove the currently recognized union as the 
bargaining representative. An RM petition is filed by an employer who seeks an election because one or more individuals 
or unions have sought recognition as the bargaining representative, or based on a reasonable belief supported by objective 
considerations that the currently recognized union has lost its majority status. This form generally describes 
representation case procedures in RC, RD and RM cases, also referred to as certification and decertification cases.  

Right to be Represented  - Any party to a case with the NLRB has the right to be represented by an attorney or other 
representative in any proceeding before the NLRB. A party wishing to have a representative appear on its behalf should 
have the representative complete a Notice of Appearance (Form NLRB-4701), and E-File it at www.nlrb.gov or forward 
it to the NLRB Regional Office handling the petition as soon as possible.  

Filing and Service of Petition  - A party filing an RC, RD or RM petition is required to serve a copy of its petition on 
the parties named in the petition along with this form and the Statement of Position form. The petitioner files the petition 
with the NLRB, together with (1) a certificate showing service of these documents on the other parties named in the 
petition, and (2) a showing of interest to support the petition. The showing of interest is not served on the other parties. 
  
Notice of Hearing  - After a petition in a certification or decertification case is filed with the NLRB, the NLRB reviews 
the petition, certificate of service, and the required showing of interest for sufficiency, assigns the petition a case number, 
and promptly sends letters to the parties notifying them of the Board agent who will be handling the case. In most cases, 
the letters include a Notice of Representation Hearing. Except in cases presenting unusually complex issues, this pre-
election hearing is set for a date 14 business days (excluding weekends and federal holidays) from the date of service of 
the notice of hearing. Once the hearing begins, it will continue day to day until completed absent extraordinary 
circumstances. The Notice of Representation Hearing also sets the due date for filing and serving the Statement(s) of 
Position and the Responsive Statement of Position(s). Included with the Notice of Representation Hearing are the 
following: (1) copy of the petition, (2) this form, (3) Statement of Position for non-petitioning parties, (4) petitioner's 
Responsive Statement of Position, (5) Notice of Petition for Election, and (6) letter advising how to contact the Board 
agent who will be handling the case and discussing those documents.  

Hearing Postponement: Requests to postpone the hearing are not routinely granted, but the regional director may 
postpone the hearing for good cause. A party wishing to request a postponement should make the request in writing and 
set forth in detail the grounds for the request. The request should include the positions of the other parties regarding the 
postponement. The request must be filed electronically ("E-Filed") on the Agency's website (www.nlrb.gov) by following 
the instructions on the website. A copy of the request must be served simultaneously on all the other parties, and that fact 
must be noted in the request.  

Statement of Position Form and List(s) of Employees  - The Statement of Position form solicits commerce and other 
information that will facilitate entry into election agreements or streamline the pre-election hearing if the parties are 
unable to enter into an election agreement.  In an RC or RD case, as part of its Statement of Position form, the employer 
also provides a list of the full names, work locations, shifts, and job classifications of all individuals in the proposed unit. 
If the employer contends that the proposed unit is not appropriate, the employer must separately list the same information 
for all individuals that the employer contends must be added to the proposed unit to make it an appropriate unit, and must 
further indicate those individuals, if any, whom it believes must be excluded from the proposed unit to make it an 
appropriate unit. These lists must be alphabetized (overall or by department). Unless the employer certifies that it does 
not possess the capacity to produce the lists in the required form, the lists must be in a table in a Microsoft Word file (.
doc or .docx) or a file that is compatible with Microsoft Word, the first column of the table must begin with each 
employee's last name, and the font size of the list must be the equivalent of Times New Roman 10 or larger. That font 
does not need to be used but the font must be that size or larger. A sample, optional form for the list is provided on the 
NLRB website at www.nlrb.gov/sites/default/files/attachments/basic-page/node-4559/Optional%20Forms%20for%20Voter%20List.docx 
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Ordinarily the Statement of Position must be filed with the Regional Office and served on the other parties such that it is 
received by them by noon 8 business days from the issuance of the Notice of Hearing. The regional director may 
postpone the due date for filing and serving the Statement of Position for good cause. The Statement of Position form 
must be E-Filed but, unlike other E-Filed documents, will not be timely if filed on the due date but after noon in the time 
zone of the Region where the petition is filed. Consequences for failing to satisfy the Statement of Position requirement 
are discussed on the following page under the heading "Preclusion." A request to postpone the hearing will not 
automatically be treated as a request for an extension of the Statement of Position due date. If a party wishes to request 
both a postponement of the hearing and a postponement of the Statement of Position due date, the request must make that 
clear and must specify the reasons that postponements of both are sought.  

Responsive Statement of Position  - Petitioner's Responsive Statement(s) of Position solicits a response to the Statement
(s) of Position filed by the other parties and further facilitates entry into election agreements or streamlines the pre-
election hearing. A petitioner must file a Responsive Statement of Position in response to each party's Statement of 
Position, addressing each issue in each Statement of Position(s), if desired. In the case of an RM petition, the employer-
petitioner must also provide commerce information and file and serve a list of the full names, work locations, shifts, and 
job classifications of all individuals in the proposed unit. Ordinarily, the Responsive Statement of Position must be 
electronically filed with the Regional Office and served on the other parties such that it is received by noon 3 business 
days prior to the hearing. The regional director may postpone the due date for filing and serving the Responsive 
Statement of Position for good cause. The Responsive Statement of Position form must be E-Filed but, unlike other E-
Filed documents, will not be timely if filed on the due date but after noon in the time zone of the Region where the 
petition is filed. Consequences for failing to satisfy the Responsive Statement of Position requirement are discussed on 
the following page under the heading "Preclusion." A request to postpone the hearing will not automatically be treated as 
a request for an extension of the Responsive Statement of Position due date. If a party wishes to request both a 
postponement of the hearing and a Postponement of the Responsive Statement of Position due date, the request must 
make that clear and must specify the reasons that postponements of both are sought.  

Posting and Distribution of Notice of Petition for Election  - Within 5 business days after service of the notice of 
hearing, the employer must post the Notice of Petition for Election in conspicuous places, including all places where 
notices to employees are customarily posted, and must also distribute it electronically to the employees in the petitioned-
for unit if the employer customarily communicates with these employees electronically. The employer must maintain the 
posting until the petition is dismissed or withdrawn, or the Notice of Petition for Election is replaced by the Notice of 
Election. The employer's failure properly to post or distribute the Notice of Petition for Election may be grounds for 
setting aside the election if proper and timely objections are filed.  

Election Agreements  - Elections can occur either by agreement of the parties or by direction of the regional director or 
the Board. Three types of agreements are available: (1) a Consent Election Agreement (Form NLRB-651); (2) a 
Stipulated Election Agreement (Form NLRB-652); and (3) a Full Consent Agreement (Form NLRB-5509). In the 
Consent Election Agreement and the Stipulated Election Agreement, the parties agree on an appropriate unit and the 
method, date, time, and place of a secret ballot election that will be conducted by an NLRB agent. In the Consent 
Agreement, the parties also agree that post-election matters (election objections or determinative challenged ballots) will 
be resolved with finality by the regional director; whereas in the Stipulated Election Agreement, the parties agree that 
they may request Board review of the regional director's post-election determinations. A Full Consent Agreement 
provides that the regional director will make final determinations regarding all pre-election and post-election issues.  

Hearing Cancellation Based on Agreement of the Parties  - The issuance of the Notice of Representation Hearing does 
not mean that the matter cannot be resolved by agreement of the parties. On the contrary, the NLRB encourages prompt 
voluntary adjustments and the Board agent assigned to the case will work with the parties to enter into an election 
agreement, so the parties can avoid the time and expense of participating in a hearing.  

Hearing  - A hearing will be held unless the parties enter into an election agreement approved by the regional director or 
the petition is dismissed or withdrawn.  

 Purpose of Hearing: The primary purpose of a pre-election hearing is to determine if a question of 
representation exists. A question of representation exists if a proper petition has been filed concerning a unit appropriate 
for the purpose of collective bargaining or, in the case of a decertification petition, concerning a unit in which a labor 
organization has been certified or is being currently recognized by the employer as the bargaining representative. 
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Issues at Hearing: Issues that might be litigated at the pre-election hearing include: jurisdiction; labor organization 
status; bars to elections; unit appropriateness; expanding and contracting unit issues; inclusion of professional employees 
with nonprofessional employees; seasonal operation; potential mixed guard/non-guard unit; and eligibility formulas. At 
the hearing, the timely filed Statement of Position and Responsive Statement of Position(s) will be received into 
evidence. The hearing officer will not receive evidence concerning any issue as to which the parties have not taken 
adverse positions, except for evidence regarding the Board's jurisdiction over the employer and evidence concerning any 
issue, such as the appropriateness of the proposed unit, as to which the regional director determines that record evidence 
is necessary.  

Preclusion: At the hearing, a party will be precluded from raising any issue, presenting any evidence relating to any 
issue, cross-examining any witness concerning any issue, and presenting argument concerning any issue that the party 
failed to raise in its timely Statement of Position or Responsive Statement of Position(s) or to place in dispute in timely 
response to another party's Statement of Position or response, except that no party will be precluded from contesting or 
presenting evidence relevant to the Board's statutory jurisdiction to process the petition. Nor shall any party be precluded, 
on the grounds that a voter's eligibility or inclusion was not contested at the pre-election hearing, from challenging the 
eligibility of any voter during the election. If a party contends that the proposed unit is not appropriate in its Statement of 
Position but fails to specify the classifications, locations, or other employee groupings that must be added to or excluded 
from the proposed unit to make it an appropriate unit, the party shall also be precluded from raising any issue as to the 
appropriateness of the unit, presenting any evidence relating to the appropriateness of the unit, cross- examining any 
witness concerning the appropriateness of the unit, and presenting argument concerning the appropriateness of the unit. 
As set forth in §102.66(d) of the Board's rules, if the employer fails to timely furnish the lists of employees, the employer 
will be precluded from contesting the appropriateness of the proposed unit at any time and from contesting the eligibility 
or inclusion of any individuals at the pre-election hearing, including by presenting evidence or argument, or by cross-
examination of witnesses.  

Conduct of Hearing: If held, the hearing is usually open to the public and will be conducted by a hearing officer of the 
NLRB. Any party has the right to appear at any hearing in person, by counsel, or by other representative, to call, 
examine, and cross-examine witnesses, and to introduce into the record evidence of the significant facts that support the 
party's contentions and are relevant to the existence of a question of representation. The hearing officer also has the 
power to call, examine, and cross-examine witnesses and to introduce into the record documentary and other evidence. 
Witnesses will be examined orally under oath. The rules of evidence prevailing in courts of law or equity shall not be 
controlling. Parties appearing at any hearing who have or whose witnesses have disabilities falling within the provisions 
of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.503, and who in order to participate in 
this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.503, should notify the regional director as soon 
as possible and request the necessary assistance.  

Official Record: An official reporter will make the only official transcript of the proceedings and all citations in briefs or 
arguments must refer to the official record. (Copies of exhibits should be supplied to the hearing officer and other parties 
at the time the exhibit is offered in evidence.) All statements made at the hearing will be recorded by the official reporter 
while the hearing is on the record. If a party wishes to make off-the-record remarks, requests to make such remarks 
should be directed to the hearing officer and not to the official reporter. After the close of the hearing, any request for 
corrections to the record, either by stipulation or motion, should be forwarded to the regional director.  

Motions and Objections: All motions must be in writing unless stated orally on the record at the hearing and must 
briefly state the relief sought and the grounds for the motion. A copy of any motion must be served immediately on the 
other parties to the proceeding. Motions made during the hearing are filed with the hearing officer. All other motions are 
filed with the regional director, except that motions made after the transfer of the record to the Board are filed with the 
Board. If not E-Filed, an original and two copies of written motions shall be filed. Statements of reasons in support of 
motions or objections should be as concise as possible. Objections shall not be deemed waived by further participation in 
the hearing. On appropriate request, objections may be permitted to stand to an entire line of questioning. Automatic 
exceptions will be allowed to all adverse rulings.  
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Election Details: Prior to the close of the hearing the hearing officer will: (1) solicit the parties' positions (but will not 
permit litigation) on the type, date(s), time(s), and location(s) of the election and the eligibility period; (2) solicit the 
name, address, email address, facsimile number, and phone number of the employer's on-site representative to whom the 
regional director should transmit the Notice of Election if an election is directed; (3) inform the parties that the regional 
director will issue a decision as soon as practicable and will immediately transmit the document to the parties and their 
designated representatives by email, facsimile, or by overnight mail (if neither an email address nor facsimile number 
was provided); and (4) inform the parties of their obligations if the director directs an election and of the time for 
complying with those obligations.  

Oral Argument and Briefs: Upon request, any party is entitled to a reasonable period at the close of the hearing for oral 
argument, which will be included in the official transcript of the hearing. At any time before the close of the hearing, any 
party may file a memorandum addressing relevant issues or points of law. Post-hearing briefs shall be due within 5 
business days of the close of the hearing. The hearing officer may allow up to 10 additional business days for such briefs 
prior to the close of hearing and for good cause. If filed, copies of the memorandum or brief shall be served on all other 
parties to the proceeding and a statement of such service shall be filed with the memorandum or brief. No reply brief may 
be filed except upon special leave of the regional director. Briefs including electronic documents, filed with the Regional 
Director must be formatted as double-spaced in an 8½ by 11 inch format and must be e-filed through the Board's website, 
www.nlrb.gov.  

Regional Director Decision - After the hearing, the regional director issues a decision directing an election, dismissing 
the petition or reopening the hearing. A request for review of the regional director's pre-election decision may be filed 
with the Board at any time after issuance of the decision until 10 business days after a final disposition of the proceeding 
by the regional director. Accordingly, a party need not file a request for review before the election in order to preserve its 
right to contest that decision after the election. Instead, a party can wait to see whether the election results have mooted 
the basis of an appeal. The Board will grant a request for review only where compelling reasons exist therefor.  

Voter List  - The employer must provide to the regional director and the parties named in the election agreement or 
direction of election a list of the full names, work locations, shifts, job classifications, and contact information (including 
home addresses, available personal email addresses, and available home and personal cellular (``cell'') telephone 
numbers) of all eligible voters. (In construction industry elections, unless the parties stipulate to the contrary, also eligible 
to vote are all employees in the unit who either (1) were employed a total of 30 working days or more within the 12 
months preceding the election eligibility date or (2) had some employment in the 12 months preceding the election 
eligibility date and were employed 45 working days or more within the 24 months immediately preceding the election 
eligibility date. However, employees meeting either of those criteria who were terminated for cause or who quit 
voluntarily prior to the completion of the last job for which they were employed, are not eligible.) The employer must 
also include in a separate section of the voter list the same information for those individuals whom the parties have 
agreed should be permitted to vote subject to challenge or those individuals who, according to the direction of election, 
will be permitted to vote subject to challenge. The list of names must be alphabetized (overall or by department) and be in 
the same Microsoft Word file (or Microsoft Word compatible file) format as the initial lists provided with the Statement 
of Position form unless the parties agree to a different format or the employer certifies that it does not possess the 
capacity to produce the list in the required form. When feasible, the list must be filed electronically with the regional 
director and served electronically on the other parties named in the agreement or direction. To be timely filed and served, 
the voter list must be received by the regional director and the parties named in the agreement or direction respectively 
within 2 business days after the approval of the agreement or issuance of the direction of elections unless a longer time is 
specified in the agreement or direction. A certificate of service on all parties must be filed with the regional director when 
the voter list is filed. The employer's failure to file or serve the list within the specified time or in proper format shall be 
grounds for setting aside the election whenever proper and timely objections are filed. The parties shall not use the list for 
purposes other than the representation proceeding, Board proceedings arising from it, and related matters.  

Waiver of Time to Use Voter List  - Under existing NLRB practice, an election is not ordinarily scheduled for a date 
earlier than 10 calendar days after the date when the employer must file the voter list with the Regional Office. However, 
the parties entitled to receive the voter list may waive all or part of the 10-day period by executing Form NLRB-4483. A 
waiver will not be effective unless all parties who are entitled to the list agree to waive the same number of days. 
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Election  - Information about the election, requirements to post and distribute the Notice of Election, and possible 
proceedings after the election is available from the Regional Office and will be provided to the parties when the Notice of 
Election is sent to the parties.  

Withdrawal or Dismissal  - If it is determined that the NLRB does not have jurisdiction or that other criteria for 
proceeding to an election are not met, the petitioner is offered an opportunity to withdraw the petition. If the petitioner 
does not withdraw the petition, the regional director will dismiss the petition and advise the petitioner of the reason for 
the dismissal and of the right to appeal to the Board. 
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NATIONAL LABOR RELATIONS BOARD 

DESCRIPTION OF ELECTION AND POST ELECTION 
REPRESENTATION CASE PROCEDURES 

Election -- A secret ballot election will be conducted by an agent of the National Labor Relations Board on the date and at 
the time(s) and location(s) specified in the Notice of Election.  Unless the election is conducted by mail ballot, each party is 
usually represented by an equal number of observers at the polls during the election. When the election is conducted 
manually, each party may be represented by an observer of its own selection; whenever possible, a party shall select a current 
member of the voting unit as its observer, and when no such individual is available, a party should select a current 
nonsupervisory employee as its observer.   When a voter appears at the poll to vote, the voter is asked to state his or her name 
and is given a ballot to take to a voting booth and mark in secret.  The voter folds the marked ballot and then drops it into a 
ballot box without showing the marking to anyone. Parties or the Board agent may challenge for good cause the eligibility of 
a voter to participate in the election. A challenged voter will place his or her ballot in a special envelope before placing it in 
the ballot box. After the time for voting has concluded but before counting the ballots, the Board agent will see if the parties 
can agree to resolve some or all of the challenges. Where a request for review of a direction of election has been timely filed 
or upon specific direction by the Board, the ballot(s) that might be affected by the Board's decision on review will be 
segregated and all ballots will be impounded and remain unopened pending the Board's ruling or decision.  Otherwise, the 
Board agent will count the ballots and prepare a Tally of Ballots and make that Tally available to the parties. If the unresolved 
challenged ballots will not determine the outcome of the election, the challenged ballots are never opened and no 
determination is made on the voters' eligibility.  If the remaining challenged ballot or ballots are determinative of the results 
of the election, those challenged ballots will be sealed in a special envelope in front of the parties and stored in a safe in an 
NLRB office.   
  
Challenged Ballots -- If the challenged ballot or ballots are determinative, the Regional Director will send a letter to the 
parties after the election, listing the challenged voters and asking the parties to submit a statement of position with respect to 
each of the determinative challenged ballots detailing why each of the challenged individuals is or is not eligible to vote. The 
Regional Director will then determine whether it is necessary to conduct an investigation or schedule a hearing to resolve the 
determinative challenges. 
  
Objections  -- Within 5 business days after the Tally of Ballots has been prepared, any party may file objections to the 
conduct of the election or to conduct affecting the results of the election.  The objections must be submitted within this time 
frame, regardless of whether challenged ballots, if any, are sufficient in number to affect the results of the election. The 
objections must contain a short statement of the reasons for the objections and be accompanied by a written offer of proof 
identifying each witness the party would call to testify concerning the issue and summarizing the witness's testimony.  Upon 
request of a party and showing of good cause, the Regional Director may extend the time for filing the offer of proof.  The 
party filing the objections will serve a copy of the objections, but not the written offer of proof, on each of the other parties to 
the case, and include a certificate of service with the objections.  The objections must be faxed or E Filed through the 
Agency's E Filing system (www.nlrb.gov), absent a written statement explaining why electronic submission is not possible 
or feasible. 
  
Certification in the Absence of Objections, Determinative Challenges, and Runoff Elections  -- If no timely objections 
are filed, no runoff election is required to be held, and the challenged ballots are insufficient in number to affect the results of 
the election, the Regional Director will issue a certification of the results of the election, including certification of 
representative where appropriate.  However, the Regional Director will not issue a certification if a request for review of the 
decision and direction of election is pending. 
  
Regional Office Investigation and Decision without a Hearing -- A Board agent may be assigned to conduct an 
administrative investigation of determinative challenges and/or objections. If the Regional Director determines that the 
evidence described in the offer of proof in support of objections would not constitute grounds for setting aside the election if 
introduced at a hearing, and/or the Regional Director determines that any determinative challenges do not raise substantial 
and material factual issues, the Regional Director will issue a decision disposing of the objections and/or determinative 
challenges.

Page 1
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Notices of Hearing on Challenges and/or Objections  -- The Regional Director will schedule the hearing on challenges 
and/or objections 15 business days after the preparation of the tally of ballots or as soon as practicable thereafter, unless 
the parties agree to an earlier date. In some cases, the Regional Director may consolidate the hearing concerning 
objections and challenges with an unfair labor practice proceeding before an Administrative Law Judge. In any 
proceeding involving a consent election where the representation case has been consolidated with an unfair labor practice 
proceeding for hearing, the Administrative Law Judge will, after issuing a decision, sever the representation case and 
transfer it to the Regional Director for further processing. If there was no consent election, the Administrative Law 
Judge's recommendations on objections and/or challenges that have been consolidated with an unfair labor practice 
proceeding will be ruled upon by the Board if exceptions are filed or adopted in the absence of exceptions. 
  
Voluntary Resolution  -- An objecting party may wish to withdraw its objections. The withdrawal may be oral or 
written. When objections are withdrawn, the Regional Director may issue the appropriate certification. If the parties agree 
to set aside the election and conduct a new one, the Board agent will prepare a written agreement for their signature and 
approval by the Regional Director. Agreement of the objecting party is not required. 
  
Hearing on Challenges and/or Objections  -- The hearing will continue from day to day until completed unless the 
Regional Director concludes that extraordinary circumstances warrant otherwise. Any party will have the right to appear 
at the hearing in person, by counsel, or by other representative, to call, examine, and cross examine witnesses, and to 
introduce into the record evidence of the significant facts that support the party's contentions and are relevant to the 
objections and/or determinative challenges that are the subject of the hearing. Post hearing briefs may be filed within five 
business days after the close of the hearing, unless additional time is granted by the Hearing Officer prior to the close of 
hearing and upon showing of good cause.  
  
Hearing Officer's Report and Exceptions  After the hearing, the Hearing Officer will prepare and serve on the parties 
a report resolving questions of credibility and containing findings of fact and recommendations as to the disposition of 
the post election issues. Within 10 business days from the issuance of that report, any party may file with the Regional 
Director exceptions to that report and a supporting brief if desired. A copy of the exceptions and any supporting brief 
must immediately be served on the other parties and a statement of service filed with the Regional Director. Within 5 
business days from the last date on which exceptions and any supporting brief may be filed, or such further time as the 
Regional Director may allow, a party opposing the exceptions may file an answering brief. A copy of the answering brief 
must immediately be served on the other parties and a statement of service filed with the Regional Director.  Thereafter, 
the Regional Director will decide the matter or make other disposition of the case. If no exceptions to the Hearing 
Officer's report are filed, the Regional Director may decide the matter upon the record or make other disposition of the 
case. The decision of the Regional Director will be final unless a request for review is granted by the Board. 
  
Briefs in support of exceptions and answering briefs may not exceed 50 pages, excluding the subject index and table of 
cases and authorities, unless permission is obtained from the Regional Director by motion, setting forth the reasons for 
exceeding the limit, pursuant to the procedures set forth in § 102.2(c) of the Board's Rules and Regulations. If a brief 
exceeds 20 pages, it must contain a subject index with page references and an alphabetical table of cases and authorities. 
All documents, including electronic documents, filed with the Regional Director must be formatted as double-spaced and 
in an 8 ½ by 11 inch format.  
  
Request For Review by the Board  -- In stipulated and directed election cases, any party may request Board review of 
the Regional Director's post election decision. The request for review must be filed with the Board within 10 business 
days of the Regional Director's post election decision and must be served on the Regional Director and the other parties. 
This request for review of a Regional Director's post-election decision may be combined with a request for review of the 
Regional Director's pre-election decision and direction of election if the party has not previously filed a request for 
review of the decision and direction of election.  A party may not, however, file more than one request for review of a 
particular action or decision by the Regional Director; repetitive requests will not be considered. A statement of service 
must also be filed with the Board. Any party opposing the request for review may file a statement in opposition within 5 
business days after the last day for which the request for review must be filed. If the Board grants the request for review, 
the parties have 10 business days from the order granting review to file briefs with the Board. A party seeking review 
must identify a significant, prejudicial error or some other compelling reason for Board review. 
 Page 2
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RC PETITION
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DO NOT WRITE IN THIS SPACE
Case No. Date Filed

INSTRUCTIONS: Unless e-Filed using the Agency's website,                               , submit an original of this Petition to an NLRB office in the Region in which the 
employer concerned is located. The petition must be accompanied by both a showing of interest (see 6b below) and a certificate of service showing service on 
the employer and all other parties named in the petition of: (1) the petition; (2) Statement of Position form (Form NLRB-505); and (3) Description of Representation 
Case Procedures (Form NLRB 4812). The showing of interest should only be filed with the NLRB and should not be served on the employer or any other party.

 1. PURPOSE OF THIS PETITION: RC-CERTIFICATION OF REPRESENTATIVE - A substantial number of employees wish to be represented for purposes of collective 
bargaining by Petitioner and Petitioner desires to be certified as representative of the employees. The Petitioner alleges that the following circumstances exist and 
requests that the National Labor Relations Board proceed under its proper authority pursuant to Section 9 of the National Labor Relations Act.

2a. Name of Employer: 2b. Address(es) of Establishment(s) involved (Street and number, City, State, ZIP code):

3a. Employer Representative - Name and Title: 3b. Address (if same as 2b - state same):

3c. Tel. No. 3d. Cell No. 3e. Fax No. 3f. E-Mail Address

4a. Type of Establishment (Factory, mine, wholesaler, etc.) 4b. Principal Product or Service 5a. City and State where unit is located: 

5b. Description of Unit Involved:
Included:

Excluded:

6a. Number of Employees in Unit:

6b. Do a substantial number (30% or more)  
of the employees in the unit wish to be 
represented by the Petitioner?   Yes No

Check One: 7a. Request for recognition as Bargaining Representative was made on (Date)                                         and Employer declined recognition 
on or about (Date)                                         (If no reply received, so state).
7b. Petitioner is currently recognized as Bargaining Representative and desires certification under the Act.

8a. Name of Recognized or Certified Bargaining Agent (If none, so state) 8b. Address:

8c. Tel. No. 8d. Cell No. 8e. Fax No. 8f. E-Mail Address

8g. Affiliation, if any: 8h. Date of Recognition or Certification 8i. Expiration Date of Current or Most 
Recent Contract, if any (Month, Day, Year)

9. Is there now a strike or picketing at the Employer's establishment(s) involved? If so, approximately how many employees are participating?

(Name of Labor Organization) , has picketed the Employer since (Month, Day, Year)

10. Organizations or individuals other than Petitioner and those named in items 8 and 9, which have claimed recognition as representatives and other organizations and 
individuals known to have a representative interest in any employees in the unit described in item 5b above. (If none, so state)

10a. Name 10b. Address 10c. Tel. No. 10d. Cell No.

10e. Fax No. 10f. E-Mail Address

11. Election Details: If the NLRB conducts and election in this matter, state your position with respect to any such election:
Manual Mail Mixed Manual/Mail

11a. Election Type:

11b. Election Date(s): 11c. Election Time(s): 11d. Election Location(s):

12a. Full Name of Petitioner (including local name and number): 12b. Address (street and number, city, State and ZIP code):

12c. Full name of national or international labor organization of which Petitioner is an affiliate or constituent (if none, so state):

12d. Tel. No. 12e. Cell No. 12f. Fax No. 12g. E-Mail Address

13. Representative of the Petitioner who will accept service of all papers for purposes of the representation proceeding.
13a. Name and Title: 13b. Address (street and number, city, State and ZIP code):

13c. Tel. No. 13d. Cell No. 13e. Fax No. 13f. E-Mail Address

I declare that I have read the above petition and that the statements are true to the best of my knowledge and belief.
Name (Print) Signature Title Date

WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT  

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist the National Labor Relations Board 
(NLRB) in processing representation and related proceedings or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will 
further explain these uses upon request. Disclosure of this information to the NLRB is voluntary; however, failure to supply the information may cause the NLRB to decline to invoke its processes.

www.nlrb.gov/
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INSTRUCTIONS: Unless e-Filed using the Agency's website,                               , submit an original of this Petition to an NLRB office in the Region in which the 
employer concerned is located.  The petition must be accompanied by both a showing of interest (see 7 below) and a certificate of service showing service on 
the employer and all other parties named in the petition of:(1) the petition; (2) Statement of Position form (Form NLRB-505); and (3) Description of Representation 
Case Procedures (Form NLRB 4812).  The showing of interest should only be filed with the NLRB and should not be served on the employer or any other party. 

FORM NLRB-502 (RD) 
(2-18)

11a. Is there now a strike or picketing at the Employer's establishment(s) involved?

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

RD PETITION

DO NOT WRITE IN THIS SPACE
Case No. Date Filed

1. PURPOSE OF THIS PETITION: RD- DECERTIFICATION (REMOVAL OF REPRESENTATIVE) - A substantial number of employees assert that the certified or currently 
recognized bargaining representative is no longer their representative. The Petitioner alleges that the following circumstances exist and requests that the National 
Labor Relations Board proceed under its proper authority pursuant to Section 9 of the National Labor Relations Act.

2a. Name of Employer 2b. Address(es) of Establishment(s) involved (Street and number, city, state, ZIP code)

WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq.  The principal use of the information is to assist the National Labor Relations Board 
(NLRB) in processing representation and related proceedings or litigation.  The routine uses for the information are fully set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006).  The NLRB will 
further explain these uses upon request.  Disclosure of this information to the NLRB is voluntary; however, failure to supply the information may cause the NLRB to decline to invoke its processes.

3a. Employer Representative - Name and Title 3b. Address (If same as 2b - state same)

3c. Tel. No. 3d. Fax No. 3e. Cell No. 3f. E-Mail Address

4a. Type of Establishment (Factory, mine, wholesaler, etc.) 4b. Principal product or service 

5a. Description of Unit Involved 5b. City and State where unit 
is located:

Excluded:

Included:

6. No. of Employees in Unit 7. Do a substantial number (30% or more) of the employees in the unit no longer wish to be represented by the certified or currently 
recognized bargaining representative? NoYes

8a. Name of Recognized or Certified Bargaining Agent 8b. Affiliation, if any

8c. Address 8d. Tel. No.

8f. Fax No.

8e. Cell No.

8g. E-Mail Address

9. Date of Recognition or Certification 10. Expiration Date of Current or Most Recent Contract, if any (Month, Day, Year)

NoYes 11b. If so, approximately how many employees are participating?

12b. Address12a. Name

12e. Cell No.

12c. Tel. No.

12f. E-Mail Address

12d. Fax No.

15c. Address (Street and number, city, state, ZIP code)

15f. Cell No.

15d. Tel. No.

15g. E-Mail Address

15e. Fax No.

Name (Print) Signature Title Date Filed
I declare that I have read the above petition and that the statements are true to the best of my knowledge and belief.

15b.Title15a. Name
15. Representative of the Petitioner who will accept service of all papers for purposes of the representation proceeding.

13b. Election Date(s) 13c. Election Time(s) 13d. Election Location(s)

13. Election Details:  If the NLRB conducts an election in this 
matter, state your position with respect to any such election.

13a. Election Type: MailManual Mixed Manual/Mail

14a. Address (Street and number, city, state, ZIP code)

14d. Cell No.

14b. Tel. No.

14e. E-Mail Address

14c. Fax No.

14. Full Name of Petitioner

12. Organizations or individuals other those named in items 8 and 11c, which have claimed recognition as representatives and other organizations 
and individuals known to have a representative interest in any employees in the unit described in item 5 above.  (If none, so state)

11c. The Employer has been picketed by or on behalf of (Insert Name) a labor organization, of 

(Insert Address) since (Month, Day, Year)

14f. Affiliation, if any
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

STATEMENT OF POSITION

FORM NLRB-505 
(12-20)

DO NOT WRITE IN THIS SPACE
Case No. Date Filed

INSTRUCTIONS: Submit this Statement of Position to an NLRB Office in the Region in which the petition was filed and serve it and all attachments 
on each party named in the petition in this case such that it is received by them by the date and time specified in the notice of hearing. 
Note: Non-employer parties who complete this form are NOT required to complete items 8f or 8g below or to provide a commerce questionnaire 
or the lists described in item 7. 

1a. Full name of party filing Statement of Position: 1c. Business Phone: 1e. Fax No.:

1b. Address (Street and number, city, state, and ZIP code): 1d. Cell No.: 1f. e-Mail Address:

2. Do you agree that the NLRB has jurisdiction over the Employer in this case? 
   (A completed commerce questionnaire (Attachment A) must be submitted by the Employer, regardless of whether jurisdiction is admitted)

Yes No

3. Do you agree that the proposed unit is appropriate? (If not, answer 3a and 3b.)Yes No
a. State the basis for your contention that the proposed unit is not appropriate. (If you contend a classification should be excluded or included briefly explain why, 

such as shares a community of interest or are supervisors or guards.)

b. State any classifications, locations, or other employee groupings that must be added to or excluded from the proposed unit to make it an appropriate unit.
Added: Excluded:

4. Other than the individuals in classifications listed in 3b, list any individual(s) whose eligibility to vote you intend to contest at the pre-election hearing in this case  
and the basis for contesting their eligibility.

5. Is there a bar to conducting an election in this case? If yes, state the basis for your position.Yes No

6. Describe all other issues you intend to raise at the pre-election hearing.

7. The employer must provide the following lists which must be alphabetized (overall or by department) in the format specified at 
 
(a) A list containing the full names, work locations, shifts and job classification of all individuals in the proposed unit as of the payroll period immediately preceding 

the filing of the petition who remain employed as of the date of the filing of the petition. (Attachment B) 
(b) If the employer contends that the proposed unit is inappropriate the employer must provide (1) a separate list containing the full names, work  locations, shifts 

and job classifications of all individuals that it contends must be added to the proposed unit, if any to make it an appropriate unit, (Attachment C) and (2) a list 
containing the full names of any individuals it contends must be excluded from the proposed unit to make it an appropriate unit. (Attachment D).

8a. State your position with respect to the details of any election that may be conducted in this matter. Type: MailManual Mixed Manual/Mail
8b. Date(s): 8c. Time(s): 8d. Location(s):

8e. Eligibility Period (e.g. special eligibility formula): 8f. Last Payroll Period Ending Date: 8g. Length of payroll period

Weekly Biweekly
Other (specify length)

9. Representative who will accept service of all papers for purposes of the representation proceeding
9a. Full name and title of authorized representative 9b. Signature of authorized representative 9c. Date

9d. Address (Street and number, city, state, and ZIP code) 9e. e-Mail Address

9f. Business Phone No.: 9g. Fax No.: 9h. Cell No.:

WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. Section 151 et seq. The principal use of the information is to assist the National Labor Relations 
Board (NLRB) in processing representation proceedings. The routine uses for the information are fully set forth in the Federal Register, 71 Fed. 74942-43 (December 13, 2006). The NLRB will further explain these 
uses upon request. Failure to supply the information requested by this form may preclude you from litigating issues under 102.66(d) of the Board's Rules and Regulations and may cause the NLRB to refuse to 
further process a representation case or may cause the NLRB to issue you a subpoena and seek enforcement of the subpoena in federal court.



Chapter 2—Nuts and Bolts of Labor Law: NLRB Overview

 2–37Labor and Employment Boot Camp, Day 1

REVIEW THE FOLLOWING IMPORTANT INFORMATION 
BEFORE FILLING OUT A STATEMENT OF POSITION FORM 

Completing and Filing this Form: The Notice of Hearing indicates which parties are responsible for 
completing the form. If you are required to complete the form, you must have it signed by an authorized 
representative and file a completed copy (including all attachments) with the RD and serve copies on all 
parties named in the petition by the date and time established for its submission. If more space is needed for 
your answers, additional pages may be attached. If you have questions about this form or would like assistance 
in filling out this form, please contact the Board agent assigned to handle this case. You must EFile your 
Statement of Position at                                         , but unlike other e-Filed documents, it will not be 
timely if filed on the due date but after noon in the time zone of the Region where the petition was filed. 

Note: Non-employer parties who complete this Statement of Position are NOT required to 
complete items 8f and 8g of the form, or to provide a commerce questionnaire or the lists 
described in item 7.  

Required Lists: The employer's Statement of Position must include a list of the full names, work locations, 
shifts, and job classifications of all individuals in the proposed unit as of the payroll period preceding the 
filing of the petition who remain employed at the time of filing. If the employer contends that the proposed 
unit is inappropriate, the employer must separately list the full names, work locations, shifts and job 
classifications of all individuals that it contends must be added to the proposed unit to make it an appropriate 
unit. The employer must also indicate those individuals, if any, whom it believes must be excluded from the 
proposed unit to make it an appropriate unit. These lists must be alphabetized (overall or by department). 
Unless the employer certifies that it does not possess the capacity to produce the lists in the required form, the 
lists must be in a table in a Microsoft Word file (.doc or .docx) or a file that is compatible with Microsoft 
Word, the first column of the table must begin with each employee’s last name, and the font size of the list 
must be the equivalent of Times New Roman 10 or larger. That font does not need to be used but the font must 
be that size or larger. A sample, optional form for the list is provided on the NLRB website at 
 

Consequences of Failure to Supply Information: Failure to supply the information requested by this 
form may preclude you from litigating issues under 102.66(d) of the Board's Rules and Regulations. 
Section 102.66(d) provides as follows: 

A party shall be precluded from raising any issue, presenting any evidence relating to any issue, 
crossexamining any witness concerning any issue, and presenting argument concerning any issue that the 
party failed to raise in its timely Statement of Position or to place in dispute in response to another party’s 
Statement of Position or response, except that no party shall be precluded from contesting or presenting 
evidence relevant to the Board’s statutory jurisdiction to process the petition. Nor shall any party be 
precluded, on the grounds that a voter’s eligibility or inclusion was not contested at the pre-election hearing, 
from challenging the eligibility of any voter during the election. If a party contends that the proposed unit is 
not appropriate in its Statement of Position but fails to specify the classifications, locations, or other 
employee groupings that must be added to or excluded from the proposed unit to make it an appropriate 
unit, the party shall also be precluded from raising any issue as to the appropriateness of the unit, presenting 
any evidence relating to the appropriateness of the unit, cross-examining any witness concerning the 
appropriateness of the unit, and presenting argument concerning the appropriateness of the unit. If the 
employer fails to timely furnish the lists of employees described in §§102.63(b)(1)(iii), (b)(2)(iii), or (b)(3 
(iii), the employer shall be precluded from contesting the appropriateness of the proposed unit at any time 
and from contesting the eligibility or inclusion of any individuals at the preelection hearing, including by 
presenting evidence or argument, or by cross-examination of witnesses.
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

RESPONSIVE STATEMENT OF POSITION - RC, RD or RM PETITION 

FORM NLRB-506 
(12-20)

DO NOT WRITE IN THIS SPACE
Case No. Date Filed

INSTRUCTIONS: If a party has submitted and served on you a timely Statement of Position to an RC, RD or RM petition, the Petitioner must submit this Responsive 
Statement of Position to an NLRB Office in the Region in which the petition was filed and serve it and any attachments on each party named in the petition in this case such 
that it is received by noon local time, three business days prior to the hearing date specified in the Notice of Hearing. A separate form must be completed for each timely filed 
and properly served Statement of Position received by the Petitioner. The Petitoner-Employer in a RM case is required to file this Responsive Statement of Position and 
include an appropriate employee list without regard to whether another party has filed a Statement of Position. 
This Responsive Statement of Position is filed by the Petitioner in response to a Statement of Position received from the following party:
The Employer An Intervenor/Union

1a. Full Name of Party Filing Responsive Statement of Position

1c. Business Phone 1d. Cell No. 1e. Fax No. 1f. E-Mail Address

1b. Address (Street and Number, City, State and ZIP Code)

2. Identify all issues raised in the other party's Statement of Position that you dispute and describe the basis of your dispute: 
a. EMPLOYER NAME/IDENTITY [Box 1a of Statement of Position Form NLRB-505 and Questionnaire on Commerce Information]

No Dispute (no further response required) Dispute (response required below)
Response to Statement of Position:

b. JURISDICTION  [Box 2 of Statement of Position Form NLRB-505 and Questionnaire on Commerce Information]

No Dispute (no further response required) Dispute (response required below)
Response to Statement of Position:

c. APPROPRIATENESS OF UNIT [Boxes 3, 3a and 3b of Statement of Position Form NLRB-505]

No Dispute (no further response required) Dispute (response required below)
Response to Statement of Position:

d. INDIVIDUAL ELIGIBILITY [Box 4 of Statement of Position Form NLRB-505]

No Dispute (no further response required) Dispute (response required below)
Response to Statement of Position:

e. BARS TO ELECTION [Box 5 of Statement of Position Form NLRB-505]

No Dispute (no further response required) Dispute (response required below)
Response to Statement of Position:

f. ALL OTHER ISSUES [Box 6 of Statement of Position Form NLRB-505]

No Dispute (no further response required) Dispute (response required below)
Response to Statement of Position:

g. ELECTION DETAILS [Boxes 8a, 8b, 8c, 8d, 8e, 8f, and 8g of Statement of Position Form NLRB-505]

No Dispute (no further response required) Dispute (response required below)
Response to Statement of Position:

DateFull Name and Title of Authorized Representative Signature of Authorized Representative

WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) PRIVACY ACT STATEMENT 
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. Section 151 et seq. The principal use of the information is to assist the 
National Labor Relations Board (NLRB) in processing representation proceedings. The routine uses for the information are fully set forth in the Federal Register, 71 Fed. 74942-43 
(December 13, 2006). The NLRB will further explain these uses upon request. Failure to supply the information requested by this form may preclude you from litigating issues under 
102.66(d) of the Board's Rules and Regulations and may cause the NLRB to refuse to further process a representation case or may cause the NLRB to issue you a subpoena and seek 
enforcement of the subpoena in federal court.
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REVIEW THE FOLLOWING IMPORTANT INFORMATION 
BEFORE FILLING OUT A RESPONSIVE STATEMENT OF POSITION FORM 

Completing and Filing this Form:  For RC and RD petitions, the Petitioner is required to complete this form in 
response to each timely filed and served Statement of Position filed by another party. For RM petitions, the Employer-
Petitioner must complete a Responsive Statement of Position form and submit the list described below. In accordance 
with Section 102.63(b) of the Board's Rules, if you are required to complete the form, you must have it signed by an 
authorized representative, and file a completed copy with any necessary attachments, with this office and serve it on all 
parties named in the petition responding to the issues raised in another party's Statement of Position, such that it is 
received no later than noon three business days before the date of the hearing. A separate form must be completed for 
each timely filed and properly served Statement of Position you receive. If more space is needed for your answers, 
additional pages may be attached.  If you have questions about this form or would like assistance in filling out this form, 
please contact the Board agent assigned to handle this case.  You must E-File your Responsive Statement of Position 
at www.NLRB.gov, but unlike other e-Filed documents, it will not be timely if filed on the due date but after noon 
in the time zone of the Region where the petition was filed.  Note that if you are completing this form as a PDF 
downloaded from www.NLRB.gov, the form will lock upon signature and no further editing may be made. 

Required List:  In addition to responding to the issues raised in another party's Statement of Position, if any, the 
Employer-Petitioner in an RM case is required to file and serve on the parties a list of the full names, work locations, 
shifts, and job classifications of all individuals in the proposed unit as of the payroll period preceding the filing of the 
petition who remain employed at the time of filing. This list must be alphabetized (overall or by department).  Unless the 
employer certifies that it does not possess the capacity to produce the list in the required form, the list must be in a table 
in a Microsoft Word file (.doc or .docx) or a file that is compatible with Microsoft Word, the first column of the table 
must begin with each employee's last name, and the font size of the list must be the equivalent of Times New Roman 10 
or larger.  That font does not need to be used but the font must be that size or larger.  A sample, optional form for the list 
is provided on the NLRB website at www.nlrb.gov/sites/default/files/attachments/basic-page/node-4559/Optional%
20Forms%20for%20Voter%20List.docx 

Consequences of Failure to Submit a Responsive Statement of Position:  Failure to supply the information requested 
by this form may preclude you from litigating issues under 102.66(d) of the Board's Rules and Regulations.  Section 
102.66(d) provides as follows:  

A party shall be precluded from raising any issue, presenting any evidence relating to any issue, cross-
examining any witness concerning any issue, and presenting argument concerning any issue that the party 
failed to raise in its timely Statement of Position or to place in dispute in response to another party's 
Statement of Position or response, except that no party shall be precluded from contesting or presenting 
evidence relevant to the Board's statutory jurisdiction to process the petition.  Nor shall any party be 
precluded, on the grounds that a voter's eligibility or inclusion was not contested at the pre-election hearing, 
from challenging the eligibility of any voter during the election.  If a party contends that the proposed unit 
is not appropriate in its Statement of Position but fails to specify the classifications, locations, or other 
employee groupings that must be added to or excluded from the proposed unit to make it an appropriate 
unit, the party shall also be precluded from raising any issue as to the appropriateness of the unit, 
presenting any evidence relating to the appropriateness of the unit, cross-examining any witness concerning 
the appropriateness of the unit, and presenting argument concerning the appropriateness of the unit.  If the 
employer fails to timely furnish the lists of employees described in §§102.63(b)(1)(iii), (b)(2)(iii), or (b)(3)
(iii), the employer shall be precluded from contesting the appropriateness of the proposed unit at any time 
and from contesting the eligibility or inclusion of any individuals at the pre-election hearing, including by 
presenting evidence or argument, or by cross-examination of witnesses. 
 

FORM NLRB-506 
(12-20)
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Form NLRB-5544
(5-2015)

CERTIFICATE OF SERVICE

Employer Name:

Service on the Employer
I hereby certify that on ____________ (date), a copy of the petition involving the Employer named 

above, a Statement of Position (Form NLRB-505), and a Description of Procedures (Form NLRB-
4812) were served on the Employer by: (check whichever is applicable)

e-mail to the email address shown on the petition. 
facsimile (with the permission of the Employer) to the facsimile number shown on the petition. 
overnight mail to the mailing address shown on the petition.  
hand-delivery to (name of Employer representative) at the
following address: .

Service on the Other Party Named in the Petition
I hereby certify that on ____________ (date), a copy of the petition involving the Employer named 

above, a Statement of Position (Form NLRB-505), and a Description of Procedures (Form NLRB-
4812) were also served on        (name of party or parties) 
by: (check whichever is applicable)  

email to the email address shown on the petition. 
facsimile (with the permission of the party) to the facsimile number shown on the petition.  
overnight mail to the mailing address shown on the petition.  
hand-delivery to (name of party’s representative) at the 
following address: .

Service on the Other Party Named in the Petition
I hereby certify that on ____________ (date), a copy of the petition involving the Employer named 

above, a Statement of Position (Form NLRB-505), and a Description of Procedures (Form NLRB-
4812) were also served on        (name of party or parties) 
by:   (check whichever is applicable)

email to the email address shown on the petition. 
facsimile (with the permission of the party) to the facsimile number shown on the petition.  
overnight mail to the mailing address shown on the petition.  
hand-delivery to (name of party’s representative) at the 
following address: .

Signature Name and Title

Date
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NLRA and the Right to Strike 
The Right to Strike. Section 7 of the Act states in part, “Employees shall have the right. . . to engage in 
other concerted activities for the purpose of collective bargaining or other mutual aid or protection.” Strikes 
are included among the concerted activities protected for employees by this section. Section 13 also concerns 
the right to strike. It reads as follows: 

 Nothing in this Act, except as specifically provided for herein, shall be construed so as either to interfere 
with or impede or diminish in any way the right to strike, or to affect the limitations or qualifications on that 
right.  

It is clear from a reading of these two provisions that: the law not only guarantees the right of employees to 
strike, but also places limitations and qualifications on the exercise of that right.   

Lawful and unlawful strikes. The lawfulness of a strike may depend on the object, or purpose, of the strike, 
on its timing, or on the conduct of the strikers. The object, or objects, of a strike and whether the objects are 
lawful are matters that are not always easy to determine. Such issues often have to be decided by the 
National Labor Relations Board. The consequences can be severe to striking employees and struck 
employers, involving as they do questions of reinstatement and backpay. 

Strikes for a lawful object. Employees who strike for a lawful object fall into two classes: economic strikers 
and unfair labor practice strikers. Both classes continue as employees, but unfair labor practice strikers have 
greater rights of reinstatement to their jobs. 

Economic strikers defined. If the object of a strike is to obtain from the employer some economic 
concession such as higher wages, shorter hours, or better working conditions, the striking employees are 
called economic strikers. They retain their status as employees and cannot be discharged, but they can be 
replaced by their employer. If the employer has hired bona fide permanent replacements who are filling the 
jobs of the economic strikers when the strikers apply unconditionally to go back to work, the strikers are not 
entitled to reinstatement at that time. However, if the strikers do not obtain regular and substantially 
equivalent employment, they are entitled to be recalled to jobs for which they are qualified when openings in 
such jobs occur if they, or their bargaining representative, have made an unconditional request for their 
reinstatement. 

Unfair labor practice strikers defined. Employees who strike to protest an unfair labor practice committed 
by their employer are called unfair labor practice strikers. Such strikers can be neither discharged nor 
permanently replaced. When the strike ends, unfair labor practice strikers, absent serious misconduct on their 
part, are entitled to have their jobs back even if employees hired to do their work have to be discharged. 

If the Board finds that economic strikers or unfair labor practice strikers who have made an unconditional 
request for reinstatement have been unlawfully denied reinstatement by their employer, the Board may award 
such strikers backpay starting at the time they should have been reinstated. 

Strikes unlawful because of purpose. A strike may be unlawful because an object, or purpose, of the strike 
is unlawful. A strike in support of a union unfair labor practice, or one that would cause an employer to 
commit an unfair labor practice, may be a strike for an unlawful object. For example, it is an unfair labor 
practice for an employer to discharge an employee for failure to make certain lawful payments to the union 
when there is no union security agreement in effect (Section 8(a)(3)). A strike to compel an employer to do 
this would be a strike for an unlawful object and, therefore, an unlawful strike. 
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Furthermore, Section 8(b)(4) of the Act prohibits strikes for certain objects even though the objects are not 
necessarily unlawful if achieved by other means. An example of this would be a strike to compel Employer 
A to cease doing business with Employer B. It is not unlawful for Employer A voluntarily to stop doing 
business with Employer B, nor is it unlawful for a union merely to request that it do so. It is, however, 
unlawful for the union to strike with an object of forcing the employer to do so. In any event, employees who 
participate in an unlawful strike may be discharged and are not entitled to reinstatement. 

Strikes unlawful because of timing—Effect of no-strike contract. A strike that violates a no-strike 
provision of a contract is not protected by the Act, and the striking employees can be discharged or otherwise 
disciplined, unless the strike is called to protest certain kinds of unfair labor practices committed by the 
employer. It should be noted that not all refusals to work are considered strikes and thus violations of no-
strike provisions. A walkout because of conditions abnormally dangerous to health, such as a defective 
ventilation system in a spray-painting shop, has been held not to violate a no-strike provision. 

Same—Strikes at end of contract period. Section 8(d) provides that when either party desires to terminate 
or change an existing contract, it must comply with certain conditions. If these requirements are not met, a 
strike to terminate or change a contract is unlawful and participating strikers lose their status as employees of 
the employer engaged in the labor dispute. If the strike was caused by the unfair labor practice of the 
employer, however, the strikers are classified as unfair labor practice strikers and their status is not affected 
by failure to follow the required procedure. 

Strikes unlawful because of misconduct of strikers. Strikers who engage in serious misconduct in the 
course of a strike may be refused reinstatement to their former jobs. This applies to both economic strikers 
and unfair labor practice strikers. Serious misconduct has been held to include, among other things, violence 
and threats of violence. The U.S. Supreme Court has ruled that a “sitdown” strike, when employees simply 
stay in the plant and refuse to work, thus depriving the owner of property, is not protected by the law. 
Examples of serious misconduct that could cause the employees involved to lose their right to reinstatement 
are: 

•        Strikers physically blocking persons from entering or leaving a struck plant. 

•        Strikers threatening violence against nonstriking employees. 

•        Strikers attacking management representatives. 

The Right to Picket. Likewise the right to picket is subject to limitations and qualifications. As with the 
right to strike, picketing can be prohibited because of its object or its timing, or misconduct on the picket 
line. In addition, Section 8(b)(7) declares it to be an unfair labor practice for a union to picket for certain 
objects whether the picketing accompanies a strike or not. 

  

 

NOTE: It must be emphasized that this document is only a brief outline. A detailed analysis of the law 
concerning strikes, and application of the law to all the factual situations that can arise in connection with 
strikes, is beyond the scope of this material. Employees and employers who anticipate being involved in 
strike action should proceed cautiously and on the basis of competent advice.  
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The NLRB and Social Media 
The National Labor Relations Act protects the rights of employees to act together to address conditions at
work, with or without a union. This protection extends to certain work-related conversations conducted on 
social media, such as Facebook and Twitter. 

In 2010, the National Labor Relations Board, an independent federal agency that enforces the Act, began 
receiving charges in its regional offices related to employer social media policies and to specific instances of 
discipline for Facebook postings. Following investigations, the agency found reasonable cause to believe that 
some policies and disciplinary actions violated federal labor law, and the NLRB Office of General Counsel 
issued complaints against employers alleging unlawful conduct. In other cases, investigations found that the
communications were not protected and so disciplinary actions did not violate the Act. 

General Counsel memos

To ensure consistent enforcement actions, and in response to requests from employers for guidance in this 
developing area, Acting General Counsel Lafe Solomon released three memos in 2011 and 2012 detailing the 
results of investigations in dozens of social media cases.

The first report, issued on August 18, 2011, described 14 cases. In four cases involving employees’ use of 
Facebook, the Office of General Counsel found that the employees were engaged in "protected concerted 
activity" because they were discussing terms and conditions of employment with fellow employees. In five 
other cases involving Facebook or Twitter posts, the activity was found to be unprotected. In one case, it was
determined that a union engaged in unlawful coercive conduct when it videotaped interviews with employees 
at a nonunion jobsite about their immigration status and posted an edited version on YouTube and the Local 
Union’s Facebook page. In five cases, some provisions of employers’ social media policies were found to be 
overly-broad. A final case involved an employer’s lawful policy restricting its employees’ contact with the 
media.

The second report, issued Jan 25, 2012, also looked at 14 cases, half of which involved questions about 
employer policies. Five of those policies were found to be unlawfully broad, one was lawful, and one was 
found to be lawful after it was revised. The remaining cases involved discharges of employees after they
posted comments to Facebook. Several discharges were found to be unlawful because they flowed from 
unlawful policies. But in one case, the discharge was upheld despite an unlawful policy because the 
employee’s posting was not work-related. The report underscored two main points regarding the NLRB and
social media: 

Employer policies should not be so sweeping that they prohibit the kinds of activity protected by
federal labor law, such as the discussion of wages or working conditions among employees.
An employee’s comments on social media are generally not protected if they are mere gripes not
made in relation to group activity among employees.

The third report, issued May 30, 2012, examined seven employer policies governing the use of social
media by employees. In six cases, the General Counsel’s office found some provisions of the employer’s 
social media policy to be lawful and others to be unlawful. In the seventh case, the entire policy was found
to be lawful. Provisions were found to be unlawful when they interfered with the rights of employees under 
the National Labor Relations Act, such as the right to discuss wages and working conditions with co-
workers.



Chapter 2—Nuts and Bolts of Labor Law: NLRB Overview

 2–44Labor and Employment Boot Camp, Day 1

Some of the early social media cases were settled by agreement between the parties. Others proceeded to trial 
before the agency’s Administrative Law Judges. Several parties then appealed those decisions to the Board in 
Washington D.C. 

Board decisions

In the fall of 2012, the Board began to issue decisions in cases involving discipline for social media postings. 
Board decisions are significant because they establish precedent in novel cases such as these.

In the first such decision, issued on September 28, 2012, the Board found that the firing of a BMW salesman
for photos and comments posted to his Facebook page did not violate federal labor law. The question came 
down to whether the salesman was fired exclusively for posting photos of an embarrassing accident at an
adjacent Land Rover dealership, which did not involve fellow employees, or for posting mocking comments 
and photos with co-workers about serving hot dogs at a luxury BMW car event. Both sets of photos were 
posted to Facebook on the same day; a week later, the salesman was fired. The Board agreed with the 
Administrative Law Judge that the salesman was fired solely for the photos he posted of a Land Rover 
incident, which was not concerted activity and so was not protected.

In the second decision, issued December 14, 2012, the Board found that it was unlawful for a non-profit 
organization to fire five employees who participated in Facebook postings about a coworker who intended to
complain to management about their work performance. In its analysis, the Board majority applied settled 
Board law to social media and found that the Facebook conversation was concerted activity and was 
protected by the National Labor Relations Act. 
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2

What We Are

An independent federal Agency that 
protects the rights of private sector 
employees to join together, with or 
without a union, to improve their 
working conditions
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3

What We Do
Protect employees’ rights to:

• engage in group efforts to improve their
wages and working conditions

• determine whether they want to be
represented by a union

• engage in collective-bargaining

• refrain from any of these activities

4

Where We Work
• Headquartered in 
Washington, DC

• 26 Regional Offices and 
numerous satellite offices in 
most major cities

• Location of nearest office 
can be found at Regional 
Offices | National Labor 
Relations Board (nlrb.gov)
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5

Who We Protect

Employees of most private-
sector employers in the
United States
• Most small businesses
• Non-profits
• Businesses in States with

“Right to Work” laws

6

Immigrant and 
Undocumented Workers Are 
Protected

All employees have the same rights under the NLRA regardless
of immigration status

• The Agency will not inquire about a person’s immigration
status during its investigation to prove violations of the
NLRA

• The Agency may take legal action against an employer if it
unlawfully uses immigration status to retaliate against an
employee because he/she exercised rights under the
NLRA
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7

Coverage Exceptions
Some groups are excluded:

•Managers and supervisors
•Government employees (except USPS)
•Agricultural workers
•Independent contractors
•Domestic workers
•Confidential employees

8

Right to Engage in 
Union Activity

Employees have the right to
attempt to form a union where
none currently exists, or to get
rid of a union that has lost the
support of employees
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9

Right to Engage in 
Concerted Activity

• Two or more employees act together to
improve their working conditions

• A single employee brings group
complaints to an employer or tries to
convince co-workers to act together as a
group

10

Examples of 
Concerted Activity

• Talking with one or more co-workers
about wages and benefits or other
working conditions

• Circulating a petition asking for
better hours

• Participating in a concerted refusal to
work (strike) in unsafe conditions

• Joining with co-workers to talk
directly to the boss, a government
agency, or the media about problems
in the workplace
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11

Work Rules Can’t Stop 
Concerted Activity

Sometimes employers have rules or policies in employee
handbooks that conflict with employees’ rights to engage
in concerted activity. These rules are unlawful. For
example:

• Rules prohibiting employees from talking about their
wages

• Rules prohibiting employees from posting negative
comments about the employer or supervisors on social
media sites

• Rules prohibiting solicitation or distribution of materials
during working hours or in non-work areas

12

Prohibited Acts
• In response to union or protected concerted 
activity, an employer is prohibited from taking any 
of these actions against an employee:

• Firing or demoting the employee

• Reducing Pay, hours, or benefits

• Making working conditions less desirable, 
e.g., altering work schedules, denying 
overtime, isolating the employee

• Transferring the employee to another 
location

• Contacting law enforcement, including ICE

• Imposing new paperwork requirements to 
maintain employment

• Threatening to do any of these things
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13

Things to Know About 
Filing a Charge

• It’s free
• It may be done in any of our offices or online
• If you need assistance, an NLRB agent will help 

a person fill out the charge correctly
• If needed, translation services will be made 

available
• You don’t need a lawyer
• You must file a charge within 6 months of the 

alleged unlawful conduct
• You do not need to speak English

14

What to Expect After Filing a 
Charge

• Each charge is investigated by Board agents who
gather evidence and may take affidavits from
parties and witnesses

• During the investigation, we do not gather
information about immigration status

• Investigations usually take between 7 to 14 weeks

• If the Agency finds sufficient evidence to support
the charge, it will try to help the parties reach a
settlement

• If no settlement is reached, the Agency will issue a
complaint and prosecute the case before an Agency
Administrative Law Judge

• There is no fee for this
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15

Remedies
• No penalties or punitive damages
• The agency may seek make-whole remedies, such as:

• reinstatement and backpay for discharged
workers

• informational remedies, such as the posting of a
notice by the employer promising to not violate
the law.

• Although undocumented workers are protected under
the Act, the Supreme Court has held that their
undocumented status precludes an award of backpay
and reinstatement.
• But if undocumented status is caused by a lapse in

authorization or the worker is otherwise in the
process of obtaining authorization, conditional
reinstatement remedies may be available

16

Resources

• NLRB Website  (https://www.nlrb.gov/) (Spanish option 
available:  https://www.nlrb.gov/espanol)

• NLRB Hotline  1-844-762-NLRB (Spanish language 
option available)

• NLRB Mobile App for IOS and Android
• Visit your NLRB local office: 

(https://www.nlrb.gov/about-nlrb/who-we-
are/regional-offices)

• General Information on federal workplace 
protections: www.worker.gov/

• Twitter: @NLRB/@NLRBGC
• Twitter en Español: @NLRBes/@NLRBGCes
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Discrimination & Harassment:
The Basics 

Presented by:
Scott N. Hunt, Busse & Hunt LLC
John B. Dudrey, Stoel Rives, LLP

September 9, 2021

Understanding the Law

Employer responsibilities are created by:
• Federal law

• Title VII
• ADEA
• ADA

• State law
• Local ordinances 
• Common law 
• Employer policies 
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What classes are protected?

Age
Race
Color 
National origin
Sex (including pregnancy)
Disability
Religion 
Association w/ a protected class

Military service
Use of protected leave
Marital status
Family relationship
Injured worker
Sexual orientation
Expunged juvenile records

CAN YOU THINK OF OTHERS?

z

• Family Leave (OFLA/FMLA)
• Polygraph/blood alcohol testing
• Genetic testing
• Garnishment
• Bankruptcy
• Use of tobacco while off duty
• Right to testify in criminal or civil proceeding
• Legislative testimony
• Whistleblowing

Protected Classes - did you know all these?

4
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z

• Characteristics that people can change:
• Education
• Standard of living
• Appearance
• Vegetarianism
• Hobbies

• But what if vegetarianism is a tenet of a religious belief?

• Cannabis use!

Is there anything that’s not a protected class?

5

z

• Discrimination: to treat someone differently on the basis of 
something other than personal merit
• Applies to all aspects of the employment relationship

• Advertising available positions
• Hiring
• Opportunities for advancement
• Promotions
• Raises
• Discipline
• Termination

What is “discrimination” and when is it “unlawful”?

6
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Discrimination Claims

• Disparate treatment – treating someone differently or less 
favorably because of their membership in a “protected class”

• Hostile work environment – where work environment is permeated 
due to protected class status

• Failure to accommodate 

7

Circumstantial Evidence
and McDonnell Douglas Burden Shifting

• Plaintiff must establish a prima facie case
• Creates a rebuttable presumption that employer unlawfully 

discriminated against plaintiff
• Employer may rebut presumption with a legitimate, 

nondiscriminatory reason for the challenged action
• Employee retains ultimate burden of proof and must provide 

evidence of pretext to rebut  the employer’s legitimate, 
nondiscriminatory reason (e.g., comparators)
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z

Can be proved by DIRECT EVIDENCE
• No inference needed
• “We’ve got enough women at this firm”

Can be proved by CIRCUMSTANTIAL (INDIRECT) EVIDENCE
• Protected class +
• Adverse action +
• Doing a decent job +
• Others outside protected class treated better

How is “discrimination” shown?

9

z

• Harassment = form of discrimination 
• Harassment can be “quid pro quo”
• Or, harassment can create a “hostile work environment”
• Harassment violates the law if discriminatory treatment on the 

basis of ANY PROTECTED CLASS OR ANY PROTECTED 
ACTIVITY

What is “Harassment”?
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z

• “This for that”
• Prima facie case:

• Protected Class
• Unwelcome sexual advances

(motivated by gender/sex), in exchange for
• Promises of benefits OR threats*

Quid Pro Quo- What is that?

11

Elements of a harassment claim

To establish a hostile work environment, the plaintiff must prove each of 
the following elements by a preponderance of the evidence:
1. the plaintiff was subjected to comments or physical contact or 

intimidation based upon or because of their membership in a 
protected class;

2. the conduct was unwelcome;
3. the conduct was sufficiently severe or pervasive to alter the 

conditions of the plaintiff’s employment and create an abusive or 
hostile work environment;

4. the plaintiff perceived the working environment to be abusive or 
hostile; and

5. a reasonable person would consider the working environment to be 
abusive or hostile.

12
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Elements of a harassment claim, cont’d

Whether a work environment is “hostile” is determined by the totality 
of the circumstances: 

• the frequency of the harassing conduct;
• the severity of the conduct;
• whether the conduct was physically threatening or humiliating or 

a mere offensive utterance; and 
• whether it unreasonably interfered with an employee’s work 

performance.

13

z

• Some forms of harassment: slurs, jokes, comments, nicknames, 
pictures, emails…

• The law does not prohibit simple teasing, offhand comments, or 
isolated incidents that are not “extremely serious”

What is a “Hostile Work Environment”?
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z

The Reasonable Person: objective + subjective
• Would a reasonable person
• In the employee’s position 
• Considering all the circumstances
• Find working conditions to be:

• Hostile
• Offensive
• Abusive 

Who decides if it was harassment?

15

Who’s liable?

• Title VII – no individual liability
• Same for ADA and ADEA

• Employer may be liable
• If coworker is the harasser, employer may be liable if it knew or 

reasonably should have known about it and failed to take 
reasonable steps to prevent it

• If a supervisor is the harasser, it’s more complicated
• State law - aiding and abetting – individual liability
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Faragher/Ellerth

• If the supervisor took a “tangible employment action,” then the 
employer is vicariously liable.

• If the supervisor did not take a “tangible employment action,” then 
the employer may escape liability with an affirmative defense 
which requires two prongs:
• The employer exercised reasonable care to prevent the 

harassment and to promptly correct it; and
• The employee reasonably failed to take advantage of the of the 

complaint procedures provided by the employer

18

Retaliation 

Retaliation is adverse treatment of 
someone who has raised a concern or 
made a complaint about harassment or 
discrimination 
• Protected activity +
• Adverse action +
• Causation 
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z

The plaintiff must prove each of the following elements by a 
preponderance of the evidence:

1. the plaintiff engaged in or was engaging in an activity 
protected under federal law, that is 
_____________________________;

2. the employer subjected the plaintiff to an adverse employment 
action, that is ___________________________; and

3. the plaintiff was subjected to the adverse employment action 
because of his/her participation in protected activity.

Elements of a retaliation claim

Adverse Employment Action

Ray v. Henderson

“Adverse employment action" encompasses all “adverse treatment 
reasonably likely to deter an employee from engaging in protected 
activity.

217 F.3d 1234 (9th Cir. 2000)

20
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z

“BUT FOR”

A plaintiff is "subjected to an adverse employment action" because 
of his/her participation in protected activity if the adverse 
employment action would not have occurred but for that 
participation.

“SUBSTANTIAL MOTIVATING FACTOR”

A factor that made a difference.  

Elements of a retaliation claim

21

Remedies

• Title VII

• 42 USC 1983; 
1981

• State Laws

• Attorney Fees

- Back and front pay
- Other equitable relief (e.g., reinstatement)
- Compensatory and punitive damages with caps 

($50,000 for small employers; up to $300,000 for 
large employers)

- No caps

- Generally no caps
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Exhaustion

• Generally required to exhaust administrative remedies
• Exhaustion means

1. Timely filing a charge with the EEOC and/or state anti-
discrimination agency (e.g., BOLI).

2. Receiving right to sue letter*
• 90 days after right to sue letter to file complaint
• Public employer/tort claim notice

23

z

• Adopt a policy
• Specifically giving employees multiple avenues to 

complain
• Communicate the policy
• Train supervisors and employees to understand/ use 

the policy
• Investigate complaints and take protective action

How can employers avoid all this?
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Americans with Disabilities Act (ADA) 
Basics

What Is a Disability?

• Physical or mental impairment that limits a major life 
activity

• A record of such an impairment
• Being regarded as having such an impairment 

(perceived disability)
• Includes mental and emotional conditions– handle just 

the way you handle a physical condition
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What Is a “Major Life Activity”?

• Working
• Breathing
• Speaking
• Concentrating
• Thinking
• Communicating
• Learning
• Reading
• Sitting
• Reaching
• Interacting with others

• Caring for oneself
• Doing manual tasks
• Seeing
• Hearing
• Eating
• Sleeping
• Walking
• Standing
• Lifting
• Bending

z

• Must make reasonable accommodations for qualified individuals 
with disabilities who can perform the essential functions of the job 
(with or without accommodation)

• Must engage in the “interactive process”

ADA Obligations
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z

• Employee is not required to use any “magic words”
• Employee doesn’t need to mention a disability 
• Employee doesn’t need to ask for an “accommodation”
• Request doesn’t need to be in writing

• Err on the safe side.  If you are concerned about a physical 
or mental condition impacting someone’s ability to do the 
job, contact HR regarding next steps.

When Are ADA Obligations Triggered?

z

• Physical changes (e.g., soundproofing or moving to a quieter or 
less distracting place)

• Modifying the job (e.g., removing marginal functions, such as 
contact with public to accommodate anxiety)

• Allow work from home (e.g., allowing work from home to 
accommodate OCD)

Reasonable Accommodation Options 
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More Reasonable Accommodations Options

• Modified schedule (e.g., allowing part-time work if essential 
functions can still be met)

• Intermittent or extended leave of absence
• Reassignment (“accommodation of last resort”)

• Vacant position, no obligation to promote
• Don’t require employee to compete, but no obligation to violate 

seniority system
• Qualified (with or without accommodation) (must provide training 

if given to other newbies)

What Is Not A Reasonable Accommodation

• Monitoring an employee’s medication
• Making futile efforts
• Providing a different supervisor
• Providing a stress-free environment
• Ignoring violations of workplace rules
• Permitting a direct threat to the employee or to others
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z

• No obligation to provide a reasonable accommodation if it poses an 
undue hardship.  Factors:

• the nature and cost of the accommodation needed;
• the overall financial resources of the facility making the reasonable 

accommodation; the number of persons employed at this facility; 
the effect on expenses and resources of the facility;

• the overall financial resources, size, number of employees, and type 
and location of facilities of the employer (if the facility involved in the 
reasonable accommodation is part of a larger entity);

• the type of operation of the employer, including the structure and 
functions of the workforce, the geographic separateness, and the 
administrative or fiscal relationship of the facility involved in making 
the accommodation to the employer;

• the impact of the accommodation on the operation of the facility

Undue Hardship

z

• No obligation to provide a reasonable accommodation if the 
employee poses a “direct threat.”  

• “Significant risk of substantial harm” to health of employee or 
others

• Cannot be eliminated or reduced by a reasonable 
accommodation 

• Affirmative defense = employer’s burden

Direct Threat
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Practical Issues

z

How would you advise this client?

Q: We joke around a lot at our workplace 
and most of our employees like to have fun 
and don’t take things too seriously. Melissa 
is in your office complaining that one of her 
co-workers whistled at her. 

How should you advise her?
• What if the whistler was Melissa’s 

supervisor?
• Can you tell Melissa that she shouldn’t 

wear such short skirts?

Handling Harassment Claims
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z

How would you advise this client?

Q: Jane is a long-term employee whose 
previous evaluations have been great. 
However, her personnel file reflects that 
this year she’s had angry outbursts that 
have alienated her co-workers. 

Jane comes to you to complain about her 
co-workers “harassing” her and causing her 
stress.  She is also upset about recently 
being moved to another department, and 
her shift was changed. 

Handling Harassment Claims, cont’d

z

• Labor v. employment
• Plaintiff/defendant
• Partner/associate
• Litigation vs. advice
• Sample tasks
• Typical (?) project
• Typical (?) day

Typical Day
What do you do all day?
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Professionalism: Do’s and Don’ts

Questions??

40
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Overview of Oregon and Federal 
Leave Laws

Presented by
Christina Stephenson, Meyer Stephenson

and 
Melissa Healy, Stoel Rives LLP

OSB Labor and Employment Section Boot Camp
September 2021

2

OVERLAPPING LEAVE

Workers
Compensation

Occupational
Illness or Injury

ADA
Disability

Reasonable 
Accommodation

Family Leave
Serious Health 

Condition

Sick 
Leave

Injury/Illness

Other

Military, Crime 
Victims, 

Bereavement, Etc.
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3

AN OVERVIEW OF LEAVE LAWS

State Injured Worker 
Laws

FMLA and OFLA
Leave

The ADA and State 
Disability Laws

Oregon Paid Sick 
Leave

• Leave and time 
loss if unable to 
work

• Provides for job 
reinstatement for 
up to 3 years

• Provides for 
available, suitable 
(light duty work)

• Runs concurrent 
with FMLA (not
OFLA)

12 weeks protected 
time off for:
• Employee’s/Family 

member’s serious 
health condition

• Parental Leave;
• Military Caregiver 

Leave; or
• Other State 

mandated leaves
• Reinstatement to 

same or 
equivalent job

• OFLA – closure of 
childcare/school 
due to public 
health emergency 
(30d to be eligible)

• Reasonable 
accommodation 
required for 
qualified 
employee with 
disability, including 
leave

• Unless employer 
can show undue 
hardship or direct 
threat

• Reinstatement 
may be required

• One hour paid sick 
leave for each 30 
hours worked up 
to 40 hours per 
year

• Same reasons as 
OFLA plus routine 
illness, domestic 
violence, public 
health

• July 2021 to Jan 
2022 can use for 
emergency 
evacuation order

4

AN OVERVIEW OF LEAVE LAWS

Domestic 
Violence Leave

CV Leave Military leave Jury duty Everything else 

• To address 
domestic 
violence, 
harassment, 
sexual assault 
or stalking 
(includes time 
to work with 
law 
enforcement, 
secure 
housing)

• Limitation on 
leave amount 
only if 
employer can 
show undue 
hardship

• To attend 
criminal 
proceeding

• Limitation on 
amount only 
if employer 
can include 
undue 
hardship 

• USERRA
(for service 
members) 

• FMLA/OFL
A (for 
family 
members)

• Time off 
to serve 
on grand 
juries, 
trial juries

• 10+ 
employee
s – can’t 
stop 
insurance 
coverage

• Predictive 
scheduling law –
child care needs

• PFML Insurance –
2023-2024

• Religious leave
• Bone Marrow
• Olympics
• Veteran’s Day
• Legislative Testimony
• Volunteer 

firefighter/ search 
and rescue

• Wage and hour-
related
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5

FMLA/OFLA PROVIDES LEAVES FOR:

• Employee’s own serious health condition
• Family member’s serious health condition 
• Parental leave
• Military Family leave

– Qualifying Exigencies
– Covered Service Member Leave

• OFLA only:
– Sick Child Leave
– Bereavement Leave
– Closure of childcare/ school due to public health emergency 

(During emergency – only 30 days to become eligible)

6

DIFFERENCES BETWEEN FMLA AND OFLA

• Length of employment 
• Employer size 
• Definition of family member 
• Amount of leave
• Reasons for leave 
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7

ADA REQUIRES EMPLOYERS TO:

• Make reasonable accommodations
– For qualified individuals;
– With disabilities; 
– Unless it would cause undue hardship

• Reasonable accommodation can include allowing 
employee to take unpaid leave of absence

8

ADA / FMLA /OFLA OVERLAP

• Employee with a “serious health condition” (SHC) 
under OFLA/FMLA may also have a “disability” 
under the ADA and state law
– If so, an employee may get more than 12 weeks of 

leave if it’s provided as a reasonable accommodation
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9

SOMETHING ELSE TO ADD TO THE MIX: 
OREGON PAID SICK LEAVE

• Can be used for:
– Diagnosis, care or treatment of mental or physical 

illness, injury or health condition for employee or 
employee’s family member

– Reasons related to domestic violence, harassment, 
sexual assault or stalking (ORS 659A.272)

– Public health reasons
– July 2021-January 2022 – heat/air quality reasons

• Employer may only request documentation for 
absences longer than three days

• Can run concurrently with OFLA/FMLA

10

EMPLOYER OBLIGATIONS
BY NUMBER OF EMPLOYEES

1+

Unpaid Sick Leave
Jury Duty
DVHSAS accomm. 
(inc. leave)
Veteran’s Day
Vol. Firefighting & 
Search and Rescue 
Leg. Testimony

6 +

Previous, PLUS:
Paid Sick Leave 
(Portland ERs)
Reasonable 
accommodation for 
disabilities (OR)
DVHSAS leave
Injured worker 
reemployment to LD

10 +

Previous, PLUS:

Paid Sick Leave (non-
Portland)
Service in Legislature
Jury duty (insurance 
maintenance)

25+ 

Previous, PLUS:

OFLA
OMFLA

50+

Previous, PLUS:

FMLA
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COMMON QUESTIONS

• Do you have to pay the employee during these 
leaves?

• What’s covered by sick leave but not OFLA?
• What happens to the employee’s health 

insurance?
• How much leave can you take under the ADA?

12

COMMON QUESTIONS

• What’s the interactive process?
• Can you hold someone on leave to the same 

performance standards as everyone else?
• Where does the litigation arise?
• What are really small employers required to do?
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CHALLENGING LEAVE ISSUES

• Intermittent leave
• Retroactive leave designation
• Job preservation obligations

14

CHALLENGING LEAVE ISSUES

• Communication while on leave
• Stress or job-induced leave 
• “Debatable” medical condition
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15

CHALLENGING LEAVE ISSUES

• New employee
• Untimely notice by employee
• People working on leave 

16

CHALLENGING LEAVE ISSUES

• Drugs and alcohol
• Attendance “points” systems
• The Disneyland leave 
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17

RESOURCES

• BOLI (FAQs): https://www.oregon.gov/boli/
• Job Accommodation Network: https://askjan.org/
• ESGR – military leave: https://www.esgr.mil/
• EEOC enforcement guidance: 

https://www.eeoc.gov/laws/guidance/enforcement
_guidance.cfm

• Federal/state regulations
• ABA FMLA book (Ossip/Hale)

18

QUESTIONS

Christina Stephenson
971.350.1525
christina@oregonworkplacelaw.com

Melissa Healy
503.294.9263
melissa.healy@stoel.com
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LEAVE LAW Cause of Action/Protected Class Coverage Requirements Citation 

Family Medical Leave Act (FMLA) 
1. Serious health condition of 

employee (including pregnancy-
related condition) 

2. Serious health condition of 
employee’s family member 
(includes spouse, parent, 
biological or adopted foster 
child) 

3. Parental leave for birth or 
placement of newborn, adopted 
or newly placed foster child 

4. Qualifying exigencies due to 
spouse, son, daughter or parent’s 
active duty or impending call or 
order to active duty 

Female Employees: Pregnancy, physically 
giving birth, and care of well newborn 
child 
Male Employees: Care of well newborn 
child born to spouse 
All Employees: Adoption or foster care 
placement of child; medical leave for 
employee with serious health condition; 
personal leave to care for a family member 
with a serious health condition 
Plaintiff needs to prove his or her 
entitlement to FMLA, and that the 
employer denied the exercise of that 
entitlement or interfered with it. 
FMLA Interference or Cause of Action: 
1. The plaintiff was an eligible employee 
under the FMLA; 
2. The defendant is an employer as 
defined under the FMLA; 
3. The plaintiff was entitled to the 
FMLA leave; 
4. Notice of the plaintiff’s intention to 
take leave was given the employer; and 
5. The plaintiff was denied a benefit to 
which he or she was entitled under the 
FMLA.1 

Employers with 50 or more people within 
75 miles 
Employee must have been employed at 
least 12 months and worked at least 1,250 
hours during 12-month period preceding 
date leave is to begin (approx. 25 
hours/week) 
12 weeks in a “leave year” except 26 
weeks during a single 12 month period for 
military caregiver leave 

29 USC § 2601 
29 CFR § 825.104 
29 CFR § 825.1022 (Military 
Caregiver Leave) 
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LEAVE LAW Cause of Action/Protected Class Coverage Requirements Citation 

Oregon Family Leave Act (OFLA) 
• (1)-(3) above, PLUS
• Care for family member includes

registered same sex partner and
parents of partner, parent in law,
grandparent, adult child,
grandchild

• Care for child only requires
home care—not serious health
condition

• To make arrangements for
funeral/attend or grieve

OFLA Interference or Cause of Action: 
1. The plaintiff was an eligible employee

under the OFLA;
2. The defendant is an employer as

defined under the OFLA;
3. The plaintiff was entitled to the OFLA

leave;
4. Notice of the plaintiff’s intention to take

leave was given the employer; and
5. The plaintiff was denied a benefit to

which he or she was entitled under the
OFLA.

Employers with 25 or more employees in 
Oregon* 
Employee must have been employed more 
than 180 calendar days and worked an 
average of at least 25 hours/week over 180 
day period (except no average hour req. for 
parental leave) 
12 weeks in a “leave year” PLUS 
additional 12 weeks for: 

• Birth or pregnancy-related disability
• Care for sick child requiring home

care
• Bereavement leave up to two weeks

per death of family member up to 12
week max per year

ORS 659A.153 

OMFLA 
14 days of unpaid leave per 
deployment for: 

• Because of a spouse or same-sex
domestic partner being called to
or on leave from active military
duty

Protected: The spouse or same-sex 
domestic partner of a member of the 
military forces that are on active duty 
1. Claimant was an eligible employee

under the OMFLA;
2. The Defendant is an employer as

defined under the OMFLA;
3. The Claimant was entitled to the

OMFLA leave;
4. Notice of Claimant’s intention to take

leave was given the employer; and
5. The Claimant was denied a benefit to

which he or she was entitled under the
OMFLA.

Need not be eligible for protected leave 
under OFLA to take leave under OMFLA 
Employees who have worked an average 
of at least 20 hours per week—but no 
period of time for applying the average 
Leave can be taken intermittently 

ORS 659A.090(2) 
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LEAVE LAW Cause of Action/Protected Class Coverage Requirements Citation 

USERRA 
• Servicemembers are to be

reemployed in the job that they
would have attained had they not
been absent for military service.

The person must have been absent from a 
civilian job on account of service in the 
uniformed services; 
The person must have given advance 
notice to the employer that he or she was 
leaving the job for service in the 
uniformed services, unless such notice was 
precluded by military necessity or 
otherwise impossible or unreasonable; 
The cumulative period of military service 
with that employer must not have 
exceeded five years; 
The person must not have been released 
from service under dishonorable or other 
punitive conditions; and 
The person must have reported back to the 
civilian job in a timely manner or have 
submitted a timely application for 
reemployment, unless timely reporting 
back or application was impossible or 
unreasonable. 

No threshold employee amount 38 U.S.C. §§4301-4335 {2015); 20 
C.F.R. § 1002 (2015).

Sick Leave 
• Employee or family member’s

mental or physical health
condition

• Any reason covered by OFLA
• If employee, employee’s child is

the victim of DVHSAS
• Public health emergency

–employers may request certification only
for absences of more than 3 consecutive
scheduled work days
–accrual begins on first day of
employment: 1 hour for every 30 hours
worked
–cannot use until 91st calendar day of
employment
–max up to 40 hours a year, can carry over
up to 40 hours from one year to next but
employers can cap at 80 and cap use at 40

All employers in Oregon: Leave must be 
paid if at least 10 workers in Oregon or if 
employer within Portland and at least 6 
workers are in Oregon 

ORS 653.601-653.661 
*unlawful practices: ORS 653.641
Federal—Executive Order 13706 
(covers employers with federal 
contracts or subcontracts for specific 
things 

Workers Compensation 
Reinstatement 

Protected: A worker who has sustained 
compensable work-related, on-the-job 
injuries and/or occupational illnesses. 

Employers who employ 21 or more 
workers at a time of a worker’s 
compensable injury or at the time of the 
worker’s demand for reinstatement. 

ORS 659A.043(3) 
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LEAVE LAW Cause of Action/Protected Class Coverage Requirements Citation 

Workers Compensation 
Reemployment 

1. Employee had an on-the-job injury;
2. Employee had an accepted

(compensable) workers’ compensation
claim; and

3. Treating workers’ compensation
physician released the employee for full
duty, with no restrictions

Employers who employ 6 or more persons. ORS 659.046(7) 

Disability 
–Reasonable Accommodations

1. The employee had a disability, had a
history of disability, or was perceived
by the employer as having a disability;

2. The employee was qualified for the
position and able to perform its
essential functions, with or without a
reasonable accommodation;

3. The circumstances suggest that the
employee was subjected to a negative
job action based on disability

ADA: All employers who employ 15 or 
more employees for each working day in 
each of 20 or more calendar weeks in the 
current or preceding calendar year. 
Oregon: Employers who employ 6 or more 
persons. 
Note: Prohibition against discriminatory 
hiring based on disability applies to all 
Oregon employers. ORS 659A.109 

42 USC §§ 12111 
29 CFR §1630 
ORS 659A.106 

Crime Victims 1. An individual applied for or invoked
benefits under Oregon Crime Victims
leave

2. The individual was subjected to a
negative job action based on leave
request

Employers with 6 or more employees in 
Oregon* 

ORS 659A.190 

DVHSAS 
–Leave per ORS 659A.272

Victims of domestic violence, harassment, 
sexual assault or stalking 
1. Employee was protected under

DVHSAS
2. Employee applied for or invoked

benefits under DVHSAS, with
reasonable notice when necessary

3. Employee was subjected to a negative
job action based on leave request

Employers with 6 or more employees in 
Oregon* 

ORS 659A.270(1) 
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LEAVE LAW Cause of Action/Protected Class Coverage Requirements Citation 

DVHSAS 
–Leave as a reasonable safety
accommodation

Victims of domestic violence, harassment, 
sexual assault or stalking 
1. Individual was protected under

DVHSAS
2. If required, employee provided

employer with certification that proves
he or she is a victim of domestic
violence, harassment, sexual assault or
stalking

3. Employee requested a reasonable
accommodation under DVHSAS

4. Employee was subjected to a negative
job action based on leave request

All Oregon employers ORS 659A.290(2) 

Oregon Religious Leave 
Discrimination 

Employer imposes an occupational 
requirement that restricts the ability of the 
employee to take time off for a holy day or 
to take time off to participate in a religious 
practice or observance, or to wear religious 
clothing, except when the use of the leave 
will impose an undue hardship on the 
operation of the business and the activities 
have only a temporary or tangential impact 
on the employee’s ability to perform the 
essential functions of his or her job. 

1+ employees ORS §659A.033 
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LEAVE LAW Cause of Action/Protected Class Coverage Requirements Citation 

Jury Duty 1. Employee requested leave under the
applicable law, and provided notice if
necessary

2. Employee was subjected to a negative
job action based on leave request

All Oregon employers. ORS 10.090 

Volunteer Firefighting, Search and 
Rescue 

ORS 476.574, .576, ORS 404.250 
(may grant—shall reinstate) 

Testifying Before Legislature ORS 659A.236 

Legislative Assembly Employers who employ 10 or more 
persons. 

ORS 171.120-.125, ORS 
171.122(5)(f). 

Veterans Day 
Veteran must be given day off for 
veterans’ day as long as 21 days’ 
notice of intent to take off 

All Oregon employers ORS 408.495 

Donate Bone Marrow Unlawful for employer to deny already 
accrued paid leave to be used to donate 
bone marrow 

Only applies to employees who work an 
average of 20 or more hours per week 
Leave cannot exceed the amount already 
accrued paid leave or 40 work hours, 
whichever is less, unless agreed to by 
employer 

ORS 659A.312 

Crime Victim—to attend criminal 
proceedings 

Employer shall allow an employee to take 
leave from employment to attend criminal 
proceeding. Employer may limit the 
amount of leave if creates an undue 
hardship to business 

Employers who employ 6 or more 
Employee crime victim: a person who has 
suffered financial, social, psychological or 
physical harm as a result of a person’s 
felony 

ORS 659A.190-.198 

Leave for participation in Olympic 
athletic events 

Employer cannot infringe on the right of 
an athlete to compete in or train for any 
athletic event duly sanctioned by national 
governing body for that sport 
Employer cannot punish or sanction 
athlete for participating in athletic event 

Only applies to Olympic sports ORS 659.865

Payment for required medical exam Unlawful to require employee to pay the 
cost of any medical exam or cost of 
furnishing any health certificate. 

ORS 659A.306
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