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SCHEDULE

Morning—Employment

9:00 Nuts and Bolts of Wage, Hour, and Pay Equity Laws
Karen Moore, Schuck Law LLC, Vancouver, Washington
Alexander Wheatley, Fisher Phillips LLP, Portland

10:15 Transition

10:20 BOLI Civil Rights Process Overview
Leila Wall, Oregon Bureau of Labor and Industries, Portland

11:20 Break

11:30 Section 1983 Employment Claims
Matthew Ellis, Law Office of Matthew Ellis, Portland
Nathan Sramek, Multnomah County Attorney’s Office, Portland

12:30 Lunch

Afternoon—Labor

1:30 Oregon Public Sector Labor Law
Thomas Doyle, Bennett Hartman LLP, Portland
Brena Lopez, Oregon Department of Justice, Salem

2:30 Break

2:45 Employment Relations Board: Jurisdiction, Practice, and Procedure
Adam Rhynard, Board Chair, Employment Relations Board, Salem

3:45 Adjourn



 viLabor and Employment Boot Camp, Day 2



 viiLabor and Employment Boot Camp, Day 2

FACULTY

Thomas Doyle, Bennett Hartman LLP, Portland. Mr. Doyle serves as General Counsel for the Oregon 
Nurses Association (ONA), representing the association in all aspects of the organization’s advocacy 
for its members, including cases before the NLRB and ERB, labor negotiations, litigation, arbitration, 
and organizational matters. Prior to joining the ONA, he was a partner at Bennett Hartman, where his 
practice focused on health care–related employment and labor matters; he represented a wide variety 
of public and private sector labor unions before administrative agencies, at trial, and in state and federal 
appeals. He is now Special Counsel with Bennett Hartman, continuing in limited representation of 
Oregon and Washington health care professionals in licensing matters. He is past chair of the Oregon 
State Bar Labor and Employment Section. He was coeditor and author of the chapter “The Duty to 
Bargain in Good Faith” in Labor and Employment Law: Public Sector (OSB Legal Pubs 2011). Mr. Doyle 
is a frequent presenter on labor and employment law matters. 

Matthew Ellis, Law Office of Matthew Ellis, Portland. Mr. Ellis’s law practice focuses almost exclusively 
on plaintiff-side employment and fair housing cases. He has served as chair of the Oregon Trial Lawyers 
Association Employment Section and as an executive member of both the MBA Professionalism 
Committee and the Oregon State Bar Civil Rights Section.

Brena Lopez, Oregon Department of Justice, Salem. Ms. Lopez is a Senior Assistant Attorney General 
in the Oregon Department of Justice Labor and Employment Section, General Counsel Division, where 
she represents a variety of state agencies in labor and employment-related matters, including grievance 
arbitrations and hearings before the Oregon Employment Relations Board.

Karen Moore, Schuck Law LLC, Vancouver, Washington. Ms. Moore’s practice focuses on employment 
law, primarily wage and hour issues. She has represented over 100,000 employees in wage and hour 
cases, both individually and in class actions, to recover unpaid wages, overtime wages, minimum 
wages, unlawfully deducted wages, penalty wages, civil penalties, and liquidated damages.

Adam Rhynard, Board Chair, Employment Relations Board, Salem. Mr. Rhynard was appointed to the 
Employment Relations Board effective March 15, 2013, reappointed in October 2015, and named as 
chair effective October 1, 2016. He previously worked as a staff attorney for the Workers’ Compensation 
Board, advising board members and drafting administrative orders to resolve employer-employee 
disputes under the Workers’ Compensation Act.

Nathan Sramek, Multnomah County Attorney’s Office, Portland. Mr. Sramek litigates on behalf of the 
county in state and federal court and provides support on appeals and concealed weapon permits.

Leila Wall, Oregon Bureau of Labor and Industries, Portland. 

Alexander Wheatley, Fisher Phillips LLP, Portland. Mr. Wheatley’s practice focuses on employment 
litigation, labor management relations, and counseling employers on Oregon and Washington 
employment and labor issues. He is a regular speaker at employment conferences and before trade 
groups. He is a contributing editor to The Developing Labor Law. Mr. Wheatley is on the Oregon Justice 
Resource Center Amicus Committee, is a Barrister Member of the Owen Panner Inn of Court, and 
was an instructor at Oregon State University Professional and Continuing Education teaching Human 
Resources: Legal Aspects.
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Nuts and Bolts of 
Wage and Hour Law

Labor and Employment Law Boot Camp
September 23, 2021

Fisher Phillips SCHUCK LAW, LLC

Alexander A. Wheatley
(503) 242-4262

awheatley@fisherphillps.com

www.fisherphillips.com

Fisher Phillips
ATTORNEYS AT LAW

Solutions at Work®

Karen A. Moore
(360) 566-9243

kmoore@wageclaim.org

www.wageclaim.org

SCHUCK LAW, LLC
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Fair Labor Standards Act of 1938 (FLSA)
29 U.S.C. § 201 through § 219
29 C.F.R. § 510 through § 794

Oregon Wage Collection Laws
ORS ch. 652

Oregon Minimum and Overtime Wage Laws 
ORS ch. 653

Wage and Hour Laws

Fair Labor Standards Act (FLSA)
Establishes:  
• Minimum Wage Standard
• Overtime Standards (threshold 40 hrs / wk)
• Exempt from Overtime
• Recordkeeping
• Youth employment standards

29 U.S.C. § 201 through § 219
29 C.F.R. § 510 through § 794
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Oregon Wage & Hour Laws
ORS Ch. 652 establishes:
• Method of paying wages. ORS 652.110
• Paydays. ORS 652.120
• End of employment / Final paycheck. ORS 652.140
• Penalty Wages.  ORS 652.150
• Payment when wages in dispute.  ORS 652.160
• Attorney fees for prevailing employee.  ORS 652.200
• Earnings statements.  ORS 652.610(1)-(2)
• Deductions from wages.  ORS 652.610(3)
• Damages for unlawful deductions.  ORS 652.615

Enforcement through BOLI or private right of action.
See also OAR 839-001-000 et seq.

Oregon Wage & Hour Laws

• Definitions.  ORS 653.010
• Excluded Employees.  ORS 

653.020
• Minimum wage.  ORS 653.025
• Deductions of lodging, meals 

and other benefits furnished by 
employer.  ORS 653.035

• Recordkeeping.  ORS 653.045
• Overtime wages.  ORS 653.261

• Meal Period wages.  ORS 
653.261

• Predictive Scheduling (Fair Work 
Week Act).  ORS 653.412

• Sick Leave Act.  ORS 653.601
• Civil Penalties violations of ORS 

653.010 to 653.261. ORS 
653.055

• Attorney fees for prevailing 
party. ORS 653.055

Enforcement through BOLI or private right of action.
See also OAR 839-020-0000 et seq

OAR 839-007-0000 et seq
OAR 839-026-0000 et seq

ORS Ch. 653 establishes:
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Dual Coverage
Most employers are subject to dual coverage, i.e., 
covered by FLSA and Oregon wage and hour laws

Where similar provisions of state and federal law 
differ the standard most advantageous to the 
employee applies.  OAR 839-020-0115

There are limitations to recovery under both FLSA 
and Oregon wage statutes. (Examples:  calculation 
of penalty wages under Oregon law and liquidated 
damages under FLSA)

• Misclassification
– Independent contractor
– Salary Exempt

• Overtime
- And Exemptions

• Method of Payment

• Short meal periods

• Miscalculation of Wages

• Deductions

• Off-the-Clock Work

• Final pay (when and what)

Common Conduct Resulting in Wage Claims
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What wage claims can the 
employee make?  Oregon …

• Unpaid Wages:
– Regular Wages
– Meal Period Wages
– Minimum Wages
– Overtime Wages
– Commission Wages
– Sick Time
– Vacation Time
– Paid Time Off (“PTO”)
– Predictive Scheduling

• Minimum Wages:  ongoing increase and 
depending on 3 geographic regions.  
– BOLI administrative rules on 

applicable region and wage rate. 
(OAR 839-020-0011)

• Deducted Wages (ORS 652.610(3)) and 
matching amount or $200 (ORS 652.615)

• Penalty Wages (ORS 652.150) or Civil 
Penalties (ORS 653.055) calculated as:  8 
hours * rate of pay * days wages unpaid 
or late capped at 30 days
– For example:  minimum wage civil 

penalty in Portland Metro would be 
8 hours * $14 * 30 days = $3,360.00

• Oregon statutory interest at 9% per 
annum on amounts due.  ORS 82.010; 
Russell v. US Bank, 246 Or App 74 (2011)

• Wage claim discrimination or retaliation 
(ORS 652.355 and ORS 659A.820)

What wage claims can the 
employee make under the FLSA?
FLSA:
• Minimum Wages
• Overtime Wages

– Unpaid Time
– Miscalculated overtime premium rate

• Liquidated Damages (matching amount of unpaid wages)
• Attorney fees and costs

29 U.S.C. § 216



Chapter 1—Presentation Slides: Nuts and Bolts of Wage and Hour Law

 1–6Labor and Employment Boot Camp, Day 2

Statute of Limitations
FLSA
• Two Years:  minimum wages, overtime wages, 

and liquidated damages
• Three Years: if employer’s violation is willful

Oregon
• Six Years:  unpaid wages and minimum wages
• Three Years:  penalty wages and civil penalties
• Two years:  overtime wages and civil penalties 

connected with overtime wages

Consider before Representing the Employee …
Investigate! Plaintiff’s attorneys should get as much information 

and documents from the employee before filing a case.  

• What evidence could exist to prove / disprove the claims?  Time cards, handbooks, 
policies, emails, text messages, etc.  
• Defendant will request these documents later.
• What are the exceptions / defenses to the claims?

• Are these novel or complex issues that take a lot of time or possibly result in appeal?
• Do I want to work on this case and for this client for possibly two years or more?
• Unpaid commission cases are always complex!

• Why did the employment relationship end?  Did employee “willfully violate contract 
of employment”?   ORS 652.200(2) 
• What’s the worst thing the employer will say about the employee?  
• Ask the employee to speculate!

• Consider the witness’ credibility and document credibility / admissibility
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Manage Employee’s Expectations
• Representation:  Clearly define the representation and the claims the attorney is willing 

to bring.  Identify claims attorney is not willing to bring.
– Does the employee think they have other claims? 
– Counterclaims:  does representation include any potential counterclaims?

• Timeline to Resolution:  Litigation is not a fast way to recover wages – even on easy 
claims.  Is the employee prepared to be in this for the long haul if the case litigates?

• Risks of Each Claim:  Explain risks and get client’s authorization for each claim.  For 
example, risk of losing claim under ORS 652.615 pr 653.055 may make the client liable 
for the employer’s attorney fees. 

• Claim Value:  explain the maximum value of each claim, especially those with value set 
by statute, and why client’s claim is valued at a certain amount.  A 9 day late pay is 
calculated less than a 30 day late pay.

• Settlement is Reasonable! Clients handle settlement negotiations better when they are 
told at the beginning that settlement can be reasonable, but remains their decision.

• Collections:  Who’s responsible for collections on any judgment?
– Is this employer solvent?  Any financial issues?
– Are there assets? 
– What if the employer goes bankrupt or disappears?

• Unpaid wages:  must show “work time” including time of authorized attendance and “hours 
worked”.   ORS 653.010(11) & OAR 839-020-0004(19).

• Could the employee be exempt?  
• Minimum Wage Exceptions
• Overtime Exceptions

• Deductions from Wages ORS 652.610(3)
• Authorization in writing
• For the employee’s benefit
• Ultimate recipient of the money
• As a result of garnishment ORS 18.736
• Loan to employee

• ORS 652.360:  “An employer may not by special contract or any other means exempt the 
employer from any provision of or liability or penalty imposed by … any statute relating to 
the payment of wages” except with permission from BOLI Commissioner.  See also ORS 
653.055(2)

Proving the Claims
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• Employer’s obligations to keep records
‒ Actual hours worked ORS 653.045(1)(b)
‒ Itemized statements of amount and purpose of deductions ORS 653.045(3)
‒ Work week OAR 839-020-0080
‒ Total wages, including regular rate, hours, straight-time, and overtime 

OAR 839-020-0080

• Employee can provide a reasonable estimate of hours.  Anderson v. Mt. Clemens 
Pottery Co., 328 US 680 (1946) and Chard v. Beauty-N-Beast Salon, 148 Or App  
623 (1997).  Consider what was the employee doing during that time.

• Employer can provide actual hours and/or 
attack reasonableness of employee’s estimate.  
Consider what else would prove what the 
employee was doing during that time.

Recordkeeping and Hours Worked

Wages Due at the End of Employment
• ORS 652.140 Wages due at the end of employment:

– All unpaid wages during employment are due at the end of employment regardless of when 
those wages were earned.  Salinas v. One Stop Detail, 194 Or App 457, 461 (2004)

– Timing
• Next business day:  fired or discharged by Employer, or ends by mutual agreement
• Last day of employment when employee gives not less than 48 hours’ notice 
• 5 business days or next payday if employee does not give notice

• Method of payment:   
– Final wages must be available to the employee.  See Wales v. Walt Stallcup Ent., 167 Or App 

212 , rev denied, 330 Or 553 (2000)
– Mailed if employee requests mailing.  ORS 652.140(4)

• Consider:
– Contract of Employment. ORS 652.140(2)(a)
– Collective Bargaining Agreement.  ORS 652.140(5)
– Dispute over amounts due.  ORS 652.160
– Reason employment ended
– Counterclaims
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Suspend Before Termination

• When an employer discharges the 
employee, the final paycheck is due the 
end of the first business day after 
discharge.  ORS 652.140(1).

– Why rush to termination?  
Better to just suspend (with 
or without pay) and use the 
time to get other paperwork 
in order.

Penalty Wages and Civil Penalties
• ORS 652.150:  If an employer willfully fails to pay any wages as provided in ORS 652.140, the 

employee can seek penalty wages.
– Calculated as:  8 hours times hourly rate of pay times the number of days wages were late or 

unpaid up to 30 days
– Notice Requirements!

• ORS 653.055:  for violations of ORS 653.010 to 653.261, employee can recover:
– Full amount of the wages due
– Civil penalties as provided in ORS 652.150

• “Willful” is defined at OAR 839-020-0004(33) and OAR 839-001-0410(4).  Oregon Supreme Court 
explained that willful conduct for wage statutes:  

“does not necessarily imply anything blamable, or any malice or wrong toward the other 
party, or perverseness or moral delinquency, but merely that the thing done or omitted to be 
done was done or omitted intentionally. It amounts to nothing more than this: That the 
person knows what he is doing, intends to do what he is doing, and is a free agent.”

State ex rel. Nilsen v. Johnston, 233 Or 103, 108 (1962).  See also, Taylor v. Werner Ent., Inc., 329 Or 471 
(1999), Sabin v. Willamette-Western Corp., 276 Or 1083 (1976).

“Willful” standard applies to both ORS 652.150 and 653.055.   Migis v. AutoZone, Inc., 282 Or App 774 
(2016)



Chapter 1—Presentation Slides: Nuts and Bolts of Wage and Hour Law

 1–10Labor and Employment Boot Camp, Day 2

Wage Claim Notice Requirements

652.150(2)(c): must include estimated amount of 
wages or allegation of facts sufficient to estimate the 
amount owed, unless employer has violated ORS 
652.610, 652.640 or 653.045.

652.200(2): precludes attorney fees if 
attorney “unreasonably failed to give 
written notice of the wage claim” before 
filing the case.

Employee Notice Requirements
Plaintiff’s attorney needs to:
1. Be as detailed as possible regarding estimated amount due and 

allegation of facts

2. Include:
a. Wages
b. Penalty wages
c. Attorney fees and costs

3. Consider:
a. Requesting employee’s personnel file, payroll records, and time 

clock records
b. Preservation of evidence
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Tips for Representing Employer
Cutting off the Claims

Do not ignore written requests to correct any alleged 
missed wages.

Always force the claimant to provide specifics reasons why 
the employee alleges that wages were missed.

If there is an undisputed amount, send a check to the other 
side as soon as possible.

Cutting Off Penalty Wages
ORS 652.150(2)(c) notice requires an estimated amount of wages or a 
statement of facts sufficient to estimate the alleged missed wages. 
Otherwise, penalty can be limited to 100% of missed wages if issue cured 
within 12 days after receipt of notice.

If you cannot determine what the individual is 
owed, then the written notice is no good and 
the penalty can is capped.

Don’t forget FLSA liquidated damages. Best practice is to pay undisputed 
amount times three, and include a $100 kicker to be safe.

The notice requirements do not change the employer’s record keeping 
requirements.  ORS 653.045, OAR 839-020-0080 and OAR 839-020-0083
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Managing the Civil Action
• Check for any mandatory arbitration 

agreements to eliminate juries and possibly 
class action proceedings.

• This is controversial but recent Supreme Court 
cases bolster the arguments for arbitration 
and class/collective action waiver.

Offers of Judgment
An Offer to Allow Judgment (ORCP 54E or FRCP 68) does not 
cut off attorney fees under ORS 652.200.  Mathis v. St. Helens 
Auto Center, Inc., 367 Or 437 (2020).  

But still can be useful in resolving a wage case and whether 
offers were made can factor into decision regarding whether 
to award fees and in what amount. ORS 20.075.

Considerations for Offer:  
• Amount of claims
• Amount of attorney fees and costs
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Resources
• OSB Barbooks

– Labor and Employment Law: Private Sector
– Labor and Employment Law: Public Sector

• BOLI website
– FAQ section for Wage and Hour Division
– BOLI handbooks

• Department of Labor
– Fact Sheets

• Fellow practitioners
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Bureau of Labor and Industries
Civil Rights Complaint Process

Leila Wall
Portland Operations Manager

Civil Rights Division
Bureau of Labor and Industries

503-816-1940
leila.wall@state.or.us

Leila Wall
Portland Operations Manager

Civil Rights Division
Bureau of Labor and Industries

503-816-1940
leila.wall@state.or.us
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CRD Basics

General Overview of CRD Investigation UnitGeneral Overview of CRD Investigation Unit
Cristin Casey

Interim Administrator

Ted Wenk
Operations Manager 

Eugene

Leila Wall
Operations Manager

Portland

Investigators
Fox Blackhorn-Delph

Brittney Boggs
Esther Harlow

Moayyad Khoshnaw
Stacy McKerlie

Lloyd Perez
Stacy Shaw Shahak

Zachary Zerzan

Investigators
Karen Anderson

Amanda Bartenstein
Ibrahim Coulibaly
Omar Gandarilla

Michael Mohr
James Pappas
Mimi Perdue
Tiffany Ray

Jessica Smith

Intake Officers
Holly Cole

Emem Ibanga
Monica Mosley
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Who Can File a Complaint?

o Anyone in Oregon who believes they have been 
subjected to an unlawful act in employment (as well as 
places of public accommodation, housing, and 
vocational schools) based on a protected class

o Anyone in Oregon who believes they have been 
subjected to an unlawful act in employment (as well as 
places of public accommodation, housing, and 
vocational schools) based on a protected class

Federal and Oregon Civil Rights Laws

TITLE VII- CIVIL RIGHTS ACT OF 1964TITLE VII- CIVIL RIGHTS ACT OF 1964

o Race
o Color
o National Origin
o Religion
o Sex 
o Retaliation
o Association

o Race
o Color
o National Origin
o Religion
o Sex 
o Retaliation
o Association

OREGON REVISED STATUES 659AOREGON REVISED STATUES 659A

o Race
o Color
o National Origin
o Religion
o Sex
o Retaliation
o Association

o Race
o Color
o National Origin
o Religion
o Sex
o Retaliation
o Association
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Federal and Oregon Civil Rights Laws

FederalFederal

o Age (ADEA)
o The Uniformed Services 

Employment Reemployment 
Rights Act of 1994 (USERRA)

o Americans with Disabilities Act 
o Family and Medical Leave Act
o Genetic Information 

Nondiscrimination Act   (GINA)

o Age (ADEA)
o The Uniformed Services 

Employment Reemployment 
Rights Act of 1994 (USERRA)

o Americans with Disabilities Act 
o Family and Medical Leave Act
o Genetic Information 

Nondiscrimination Act   (GINA)

OregonOregon

o Age 
o Leave to Serve in State-organized 

Militia
o Uniformed Service Leave and 

Status and Veteran Status
o Disability
o Oregon Family Leave Act 
o Prohibition on Genetic 

Screening/Discrimination and 
Brain-wave Testing

o Age 
o Leave to Serve in State-organized 

Militia
o Uniformed Service Leave and 

Status and Veteran Status
o Disability
o Oregon Family Leave Act 
o Prohibition on Genetic 

Screening/Discrimination and 
Brain-wave Testing

Additional Protections Under Oregon Law

o Safety accommodations and leave 
for victims of domestic violence, 
harassment, sexual assault, or 
stalking

o Prohibition on requiring a medical 
release unless employer pays out 
of pocket costs

o Testifying before the State 
Legislature

o Safety accommodations and leave 
for victims of domestic violence, 
harassment, sexual assault, or 
stalking

o Prohibition on requiring a medical 
release unless employer pays out 
of pocket costs

o Testifying before the State 
Legislature

o Protection from certain tests, 
screenings, and examinations

o Lawful use of tobacco products 
during off duty hours

o Leave for spouses of service 
members called to active duty

o Protection from certain tests, 
screenings, and examinations

o Lawful use of tobacco products 
during off duty hours

o Leave for spouses of service 
members called to active duty



Chapter 2—Presentation Slides: Bureau of Labor and Industries Civil Rights Complaint Process

 2–5Labor and Employment Boot Camp, Day 2

Additional Protections Under Oregon Law

o Injured worker status
o Whistleblowing
o Marital status
o Opposition to health or safety 

hazards (OSHA)
o Use of Credit History

o Injured worker status
o Whistleblowing
o Marital status
o Opposition to health or safety 

hazards (OSHA)
o Use of Credit History

o Reporting health care violations
o Family relationship
o Veterans’ preference in public 

employment
o Expunged juvenile record
o Oregon Sick Time
o Garnishment

o Reporting health care violations
o Family relationship
o Veterans’ preference in public 

employment
o Expunged juvenile record
o Oregon Sick Time
o Garnishment

BOLI Civil Rights Division 
FY2021 Statistics

o44,106 general inquiries
o1,835 cases opened
o44,106 general inquiries
o1,835 cases opened
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BOLI Civil Rights Division 
FY2021 Statistics

o Disability – 35%
o Retaliation – 33%
o Whistleblowing – 29%
o Sex – 23%
o Race/Color – 17%

o Disability – 35%
o Retaliation – 33%
o Whistleblowing – 29%
o Sex – 23%
o Race/Color – 17%

o Family Leave – 15%
o Injured Worker – 11%
o Age – 11% 
o Sick Leave – 10%
o OSHA Retaliation – 9%

o Family Leave – 15%
o Injured Worker – 11%
o Age – 11% 
o Sick Leave – 10%
o OSHA Retaliation – 9%

Terms and Acronyms

o Complainant/CP
o Respondent/RP
o APU
o CATTY
o RATTY
o FEPA
o LNDR

o Complainant/CP
o Respondent/RP
o APU
o CATTY
o RATTY
o FEPA
o LNDR

o LOD
o NJ
o PRAN/CSN/RTS
o RFI
o SED/ “Cause”

o LOD
o NJ
o PRAN/CSN/RTS
o RFI
o SED/ “Cause”
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Filing a Complaint

Pre-Investigation Basics

 Employee (Complainant) contacts Civil Rights Division and fills out an 
“Employment Discrimination Questionnaire”

Questionnaire is assigned to Intake Officer who reviews information to 
determine jurisdiction

 Intake Officer contacts Complainant to verify information and ask any 
necessary follow up questions, then drafts “formal” complaint which is 
sent to Complainant to review and sign

Once signed complaint is received, case is officially “opened”

 Employee (Complainant) contacts Civil Rights Division and fills out an 
“Employment Discrimination Questionnaire”

Questionnaire is assigned to Intake Officer who reviews information to 
determine jurisdiction

 Intake Officer contacts Complainant to verify information and ask any 
necessary follow up questions, then drafts “formal” complaint which is 
sent to Complainant to review and sign

Once signed complaint is received, case is officially “opened”
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Drafting the Complaint

 Attorney-drafted vs. BOLI-drafted

Must provide sufficient information to establish jurisdiction:
(a) Gives the name and address of the aggrieved person and the respondent;
(b) Identifies the protected class basis of the complaint;
(c) Is signed by the aggrieved person;
(d) Describes the actions complained of, including:

(A) The date(s) of occurrence;
(B) What the action was and how it harmed the aggrieved person; and
(C) The causal connection between the aggrieved person’s protected class and the 

alleged harm.
OAR 839-003-0005(5)

 Attorney-drafted vs. BOLI-drafted

Must provide sufficient information to establish jurisdiction:
(a) Gives the name and address of the aggrieved person and the respondent;
(b) Identifies the protected class basis of the complaint;
(c) Is signed by the aggrieved person;
(d) Describes the actions complained of, including:

(A) The date(s) of occurrence;
(B) What the action was and how it harmed the aggrieved person; and
(C) The causal connection between the aggrieved person’s protected class and the 

alleged harm.
OAR 839-003-0005(5)

Amendment vs. New Complaint

 Complaints may be amended to add information that is supported by 
facts in the complaint, to correct technical defects, and to add 
additional Respondents
• E.g., complaint describes discrimination based on race but does not cite ORS 

659A.030

 New developments require a new complaint, even if they are related 
to an already asserted protected class
• E.g., complainant is terminated after complaint is filed and believes it is based 

on the same protected class originally alleged

 Allegations based on a new protected class cannot be added as an 
amendment

 Complaints may be amended to add information that is supported by 
facts in the complaint, to correct technical defects, and to add 
additional Respondents
• E.g., complaint describes discrimination based on race but does not cite ORS 

659A.030

 New developments require a new complaint, even if they are related 
to an already asserted protected class
• E.g., complainant is terminated after complaint is filed and believes it is based 

on the same protected class originally alleged

 Allegations based on a new protected class cannot be added as an 
amendment
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Drafting the Complaint

 “What the action was and how it harmed the aggrieved person”
 “The causal connection between the aggrieved person’s protected 

class and the alleged harm”
OAR 839-003-0005(5)(d)

 “What the action was and how it harmed the aggrieved person”
 “The causal connection between the aggrieved person’s protected 

class and the alleged harm”
OAR 839-003-0005(5)(d)

• How much narrative?
• How many protected classes?
• Obfuscation vs clarity
• How much medical 

information?

• Bad actor(s)
• Aiders/abettors
• Names of comparators
• Names of witnesses
• Identification of supporting evidence

Disability and Co-Filing with EEOC

 The EEOC will not accept complaints that have a medical condition stated 
on the face of the charge

 If you wish to have a complaint co-filed, please do not specifically identify 
your client’s medical condition(s)

Options to comply with EEOC requirements:
• Redact

• Redraft with generic language, e.g., “medical condition that substantially limits one or 
more major life activities”

 The EEOC will not accept complaints that have a medical condition stated 
on the face of the charge

 If you wish to have a complaint co-filed, please do not specifically identify 
your client’s medical condition(s)

Options to comply with EEOC requirements:
• Redact

• Redraft with generic language, e.g., “medical condition that substantially limits one or 
more major life activities”
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Responding to a Complaint

Position Statement

o After the case has been opened, the employer will be notified and 
asked to provide a response to the allegations

o This response is referred to as a “position statement”
o Providing a position statement allows employers to:

o Rebut the allegations in the complaint
o Detail their version of the alleged events
o Produce exculpatory evidence
o Assert legal defenses

o Response is generally required within 14 days of the date of the 
letter, but investigators can and will grant an extension – just ask!

o After the case has been opened, the employer will be notified and 
asked to provide a response to the allegations

o This response is referred to as a “position statement”
o Providing a position statement allows employers to:

o Rebut the allegations in the complaint
o Detail their version of the alleged events
o Produce exculpatory evidence
o Assert legal defenses

o Response is generally required within 14 days of the date of the 
letter, but investigators can and will grant an extension – just ask!
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Common Mistakes in Responses

o Willful Ignorance:  Claiming ignorance of a fact that a reasonable 
person in the circumstances would have known or observed

o Providing No Reason: Asserting at will employment.
o Failing to state actual reason for termination:  Terminating an 

employee for performance or a bad act that is pretext for terminating an 
employee for another bad act (or something unlawful)

o Character Assassination:  Attacking the character of the Complainant 
outside of the context of work performance or conduct.

o Unknowingly Admitting Violations: Employers who are not familiar 
with the laws will often admit to violations in their response without even 
realizing it. 

o Willful Ignorance:  Claiming ignorance of a fact that a reasonable 
person in the circumstances would have known or observed

o Providing No Reason: Asserting at will employment.
o Failing to state actual reason for termination:  Terminating an 

employee for performance or a bad act that is pretext for terminating an 
employee for another bad act (or something unlawful)

o Character Assassination:  Attacking the character of the Complainant 
outside of the context of work performance or conduct.

o Unknowingly Admitting Violations: Employers who are not familiar 
with the laws will often admit to violations in their response without even 
realizing it. 

Respond to the Allegations

 Provide a response that fully addresses each allegation in the complaint
• This can be as simple as responding line by line to each of Complainant’s allegations

 Failure to respond/rebut may result in Complainant’s statement being 
taken as true

 Include additional detail as necessary to supplement/ support your 
response

 Provide a response that fully addresses each allegation in the complaint
• This can be as simple as responding line by line to each of Complainant’s allegations

 Failure to respond/rebut may result in Complainant’s statement being 
taken as true

 Include additional detail as necessary to supplement/ support your 
response
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Respond to (ONLY) the Allegations

 Extra facts or details unrelated to the allegations are unnecessary and 
generally will not be considered

 Providing information unrelated to the allegations may lead to (additional) 
liability

 (Unrelated) information that may seem important and helpful to the 
defense will not necessarily be viewed the same by the investigator

 Extra facts or details unrelated to the allegations are unnecessary and 
generally will not be considered

 Providing information unrelated to the allegations may lead to (additional) 
liability

 (Unrelated) information that may seem important and helpful to the 
defense will not necessarily be viewed the same by the investigator

Stick to the (Relevant) Facts

 Reference facts, not conclusions
 Investigations are based on objective and provable facts, not the opinions 

of either party
 Investigators are not a jury – no need for emotional appeal or shock value
 Negative comments or opinions about a Complainant on a personal level 

will not influence investigation (and can lead to liability if they reference a 
protected class)

 Reference facts, not conclusions
 Investigations are based on objective and provable facts, not the opinions 

of either party
 Investigators are not a jury – no need for emotional appeal or shock value
 Negative comments or opinions about a Complainant on a personal level 

will not influence investigation (and can lead to liability if they reference a 
protected class)
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Include Relevant Documentation

 Asserting a defense with no documentation to support it will lend it little 
weight in an investigation
• If it isn’t written down, it didn’t happen

 The party with the best documentation (usually) wins 
 Investigator will request documents that are not sent initially

 Asserting a defense with no documentation to support it will lend it little 
weight in an investigation
• If it isn’t written down, it didn’t happen

 The party with the best documentation (usually) wins 
 Investigator will request documents that are not sent initially

Review Policies Prior to Responding

 Know what relevant policies are and how they’ve been implemented in the 
past
• Analyze comparators and potential witnesses yourself

 (Optimally before a complaint is filed…) Double check that no policies are 
in violation of the law
• Especially leave policies!

 Identify any discrepancies between actions in the complaint and normal 
procedures
• Determine the reason and make sure that it isn’t based on a protected class

 Don’t change policies after receiving a complaint*

 Know what relevant policies are and how they’ve been implemented in the 
past
• Analyze comparators and potential witnesses yourself

 (Optimally before a complaint is filed…) Double check that no policies are 
in violation of the law
• Especially leave policies!

 Identify any discrepancies between actions in the complaint and normal 
procedures
• Determine the reason and make sure that it isn’t based on a protected class

 Don’t change policies after receiving a complaint*
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A Look Inside the Investigation

Investigation

 Following receipt of the position statement, the Investigator will conduct 
an interview with Complainant using the questionnaire, complaint, and 
position statement to determine if Complainant has evidence to support 
the allegations

 After the initial Complainant interview, the investigator will make a 
determination as to whether the case merits further investigation

 Investigations must be completed within one year from filing date*

 Either party may propose conciliation during the investigation 

 Investigators may request additional information from either side in 
order to make a final determination

 Following receipt of the position statement, the Investigator will conduct 
an interview with Complainant using the questionnaire, complaint, and 
position statement to determine if Complainant has evidence to support 
the allegations

 After the initial Complainant interview, the investigator will make a 
determination as to whether the case merits further investigation

 Investigations must be completed within one year from filing date*

 Either party may propose conciliation during the investigation 

 Investigators may request additional information from either side in 
order to make a final determination



Chapter 2—Presentation Slides: Bureau of Labor and Industries Civil Rights Complaint Process

 2–15Labor and Employment Boot Camp, Day 2

What Other Evidence Might be Requested?

Witness interviews
• Coworkers, past employees, customers

 Additional documentation
• Personnel files
• Emails, texts, phone logs, any other written communications
• Information about past/current employees
• Other documentation relevant to protected class

• Leave requests, workers’ comp documents, etc. 

 Respondent interviews
• Any supervisory personnel that may have knowledge related to the 

allegations; bad actors

Witness interviews
• Coworkers, past employees, customers

 Additional documentation
• Personnel files
• Emails, texts, phone logs, any other written communications
• Information about past/current employees
• Other documentation relevant to protected class

• Leave requests, workers’ comp documents, etc. 

 Respondent interviews
• Any supervisory personnel that may have knowledge related to the 

allegations; bad actors

Providing Additional Information

 Responding in stages is a possibility if some information will take too long 
to locate/compile

 “Friendly” subpoenas can be sent if needed
 “Unduly burdensome” vs document dumps
 Talk to the investigator about any concerns you have; limiting response to 

useful information

 Responding in stages is a possibility if some information will take too long 
to locate/compile

 “Friendly” subpoenas can be sent if needed
 “Unduly burdensome” vs document dumps
 Talk to the investigator about any concerns you have; limiting response to 

useful information
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Anticipating the Outcome

 Investigators are not required or expected to give complainant attorneys 
advance notice of intent to recommend dismissal.

 An investigator’s demeanor during interviews and correspondence may or 
may not be an indication of their assessment.

 The best indication of the investigative findings are the questions asked 
and not asked.

 Investigators are not required or expected to give complainant attorneys 
advance notice of intent to recommend dismissal.

 An investigator’s demeanor during interviews and correspondence may or 
may not be an indication of their assessment.

 The best indication of the investigative findings are the questions asked 
and not asked.

Concluding the Investigation
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Standard Investigative Framework

The Civil Rights Division uses a “substantial evidence” standard, which 
requires an investigation to find evidence that a reasonable person would 
accept as sufficient to support the following elements:

1. The complainant is a member of a protected class; 
2. The complainant was harmed by an action of the respondent; and 
3. The complainant's protected class was the motivating factor for the respondent's action.

The Civil Rights Division uses a “substantial evidence” standard, which 
requires an investigation to find evidence that a reasonable person would 
accept as sufficient to support the following elements:

1. The complainant is a member of a protected class; 
2. The complainant was harmed by an action of the respondent; and 
3. The complainant's protected class was the motivating factor for the respondent's action.

Determination

Once the investigation has concluded, the investigator will make a 
determination on the factual merits of the case

 The closing of a case is generally based on whether the 
investigator found substantial evidence to support the 
complainant’s allegations

 If the case is “dismissed,” the investigation did not produce 
substantial evidence of a violation, but the Complainant may still 
pursue the claim in civil court

 If the investigation does find substantial evidence of an unlawful 
practice, the case will be reviewed by the Administrative 
Prosecution Unit (APU)

Once the investigation has concluded, the investigator will make a 
determination on the factual merits of the case

 The closing of a case is generally based on whether the 
investigator found substantial evidence to support the 
complainant’s allegations

 If the case is “dismissed,” the investigation did not produce 
substantial evidence of a violation, but the Complainant may still 
pursue the claim in civil court

 If the investigation does find substantial evidence of an unlawful 
practice, the case will be reviewed by the Administrative 
Prosecution Unit (APU)
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Post-Determination

 The agency will attempt to conciliate all cases that are found to have 
substantial evidence of an unlawful practice

 If the parties are able to settle prior to prosecution, the agency will 
execute a conciliation agreement
• Many settlements have side agreements to which the agency is not a party for terms 

such as confidentiality, non-disparagement, etc.  

 If the parties do not settle, the agency’s APU may choose to issue formal 
charges and prosecute the case in an administrative hearing

 Complainant’s attorney may withdraw case at any time

 The agency will attempt to conciliate all cases that are found to have 
substantial evidence of an unlawful practice

 If the parties are able to settle prior to prosecution, the agency will 
execute a conciliation agreement
• Many settlements have side agreements to which the agency is not a party for terms 

such as confidentiality, non-disparagement, etc.  

 If the parties do not settle, the agency’s APU may choose to issue formal 
charges and prosecute the case in an administrative hearing

 Complainant’s attorney may withdraw case at any time

Questions?Questions?
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1. 1983 Overview 
a. 42 U.S.C. § 1983 is the main basis for review of state and local violations of 

federal law and is the most important vehicle for litigation of federal civil rights. 
i. Over 10% of all of the cases currently filed in federal court are Section 

1983 actions. 
ii. As of 2015, 37,000 civil rights cases filed, most of which were Section 

1983.  
2. Section 1983 Elements 

a. Simplified: 42 U.S.C. § 1983, a plaintiff must allege: 1) that the defendant, a 
“person,” acted under color of state law, 2) to deprive the plaintiff of federal 
constitutional or federal statutory or regulatory rights. Briley v. California, 564 
F.2d 849, 853 (9th Cir. 1977). 

b. More Accurate: 
i. A violation of rights protected by the federal Constitution or created by 

federal statute or regulation 
ii. Caused 

iii. by the conduct of a “person” 
iv. who acted under the color of law 
v. And, if defendant is a municipality, that the conduct is attributable to 

enforcement of a municipal policy or practice. 
3. Step 1- Identify the underlying fed right.  

a. 1983 is just a vehicle –Not a general tort statute- a federal right must be identified. 
i. Note: Most arise from deprivation of rights secured by Bill of Rights 

b. Distinguish Federal Jurisdiction from Federal rights:  
i. 1983 can be brought in fed or state law but is subject to removal; 

1. 28 U.S.C. § 1331 and U.S.C. § 1343(3) provide basis for federal 
jurisdiction 

c. Note: Oregon Constitution - One cannot bring a claim for damages under Oregon 
Constitution. 

i. Oregon does not have a State Law version of Section 1983. Hunter v. City 
of Eugene, 309 Or. 298 (1990). 

4. Step 2 - What is the state action that caused the deprivation of those rights? 
a. Misconduct complained of must occur while the defendant was acting “under 

color of any statute, ordinance, regulation, custom, or usage of any state or 
territory.” 

b. Tip: Must plead “color of law”, identify the person and the conduct. 
i. Generally, doesn’t implicate private actors. However, private actors can 

sometime act under color of law:  
1. Example, a private health care provider working pursuant to a 

contract to provide medical care in a jail or prison is acting under 
color of state law. 

c. Color of law v. Scope of employment: Color of law is broader than “scope of 
employment.” One can act outside of the rules and expectations of employee and 
still do so under color of law.  

i. i.e. Sex assault by police officers or prison guards. 
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5. Common Employment Claims under Section 1983 –  
a. First Amendment: Congress shall make no law . . . abridging freedom of speech, 

. . . .  or the right to petition the Government for a redress of grievances.” 
i. Five Step Test. Eng v. Cooley, 552 F.3d 1062, 1070 (9th Cir. 2009). 

1. Whether the plaintiff spoke on a matter of public concern; 
2. Whether the plaintiff spoke as a private citizen or public employee; 
3.  Whether the plaintiff's protected speech was a substantial or 

motivating factor in the adverse employment action; 
4. Whether the state had an adequate justification for treating the 

employee differently from other members of the general public; 
and 

5. Whether the state would have taken the adverse employment 
action even absent the protected speech. 

ii. Speech Clause:  
1. Pickering v. Board of Ed, 391 U.S. 563 (1968) A Public employee 

has a first amendment right when the employee speaks 1) as a 
Citizen (rather than as an employee) and 2) On a matter of public 
concern (rather than on a solely work-related concern. 

2. Public Concern: A matter of public concern” is a matter that fairly 
relates to political, social or other aspects of the community. 
Connick v. Myers, 461 U.S. 138, 146, 103 S.Ct. 1684, 75 L.Ed.2d 
708 (1983). The Ninth Circuit has specifically held that 
“[u]nlawful conduct by a government employee or illegal activity 
within a government agency is a matter of public concern.” 
Thomas v. City of Beaverton, 379 F.3d 802, 809 (9th Cir.2004). 

a. Public Concern is “purely a question of law." Gibson v. 
Office of Atty. Gen., State of California, 561 F.3d 920, 925 
(9th Cir.2009).  

3. As a Citizen: 
a. Garcetti v. Ceballos: If employees are engaged in speech 

“pursuant to their official duties” at work, they are not 
speaking as “citizens” and thus, enjoy no First Amendment 
protection for their speech. 

b. Official duties are your real duties that you are expected to 
perform. “The proper inquiry is a practical one. Formal job 
descriptions often bear little resemblance to the duties an 
employee actually is expected to perform, and the listing of 
a given task in an employee's written job description is 
neither necessary nor sufficient to demonstrate that 
conducting the task is with the scope of the employee's 
professional duties for First Amendment purposes.” 

4. Post Garcetti: Dahlia v. Rodriguez, 689 F.3d 1094, 1097-99 (9th 
Cir. 2012)  

a. First, Internal complaints, especially for police officers, are 
often pursuant to one’s official job duties, but with 
following exceptions 
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b. Second, if a public employee raises within the organization 
broad concerns about corruption or systemic abuse, it is 
unlikely that such complaints can reasonably be classified 
as being within the job duties of an average public 
employee, except when the employee’s regular job duties 
involve investigating such conduct (i.e., IA, HR) 

c. Third, when a public employee speaks in direct 
contravention to his supervisor’s orders, that speech may 
often fall outside of the speaker’s professional duties.  

5. If test met then must balance rights against employer’s interest in 
efficiency, orderly administration, etc. 

iii. Petition Clause: Includes filing lawsuits and institute non-frivolous 
lawsuits and mobilize popular support to change existing laws in a 
peaceful manner but still has to be on a matter of public concern. Borough 
of Duryea, Pa. v. Guarnieri, 131 S. Ct. 2488, 2502-03, 180 L. Ed. 2d 408 
(2011).  

b. Equal Protection 
i. Must show defendants acted with an intent or purpose to discriminate 

against the plaintiff based upon membership in a protected class.” Barren 
v. Harrington, 152 F.3d 1193, 1194 (9th Cir. 1998)   

1. Includes showing that (1) one has been treated differently from 
others with whom she is similarly situated, and (2) that the unequal 
treatment was the result of intentional or purposeful 
discrimination. Reese v. Jefferson Sch. Dist. No. 14J, 208 F.3d 736, 
740 (9th Cir. 2000).  

a. One can show a purpose to discriminate by showing they 
are treated in a discriminatory manner, or that the employer 
is imposing different burdens on different classes of people. 
Freeman v. City of Santa Ana, 68 F.3d 1180, 1187 (9th Cir. 
1995). One may satisfy the second element by 
demonstrating either that he is a member of a protected 
class. Engquist v. Or. Dep't of Agric., 553 U.S. 591, 601 
(2008). 

i. Protected Classes subject to heightened Scrutiny 
Includes 

1. Brown v. Board of Education of Topeka, 347 
U.S. 483 (1954) (race) 

2. Sex. Craig v. Boren, 429 U.S. 190 (1976) 
3. Sexual orientation. United States v. Windsor, 

133 S. Ct. 2675, 2695 (2013); See also 
SmithKline Beecham Corp. v. Abbott Labs., 
740 F.3d 471, 481 (9th Cir. 2014)   

b. Can’t be rational basis categories / pure arbitrary basis in 
employment context 

i. A public employee cannot “state a claim under the 
Equal Protection Clause by alleging that she was 
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arbitrarily treated differently from other similarly 
situated employees, with no assertion that the 
different treatment was based on the employee's 
membership in any particular class.” Engquist v. 
Oregon Department of Agriculture, 128 S.Ct. 2146, 
2148-2149, 2157 (2008). 

c. Procedural Due Process:  
i. Public employers must provide their employees with due process 

protections before depriving the employees of a property interest in their 
employment or any  constitutionally-protected liberty interests. Board of 
Regents v. Roth, 408 U.S. 564 (1972).  

ii. Property interest in employment. 
1. An employee may have a protected property right to continued 

public employment as a result of state academic tenure statutes, 
Slochower v. Board of Higher Education, 350 U.S. 551 (1956), 
civil service laws and systems, Loudermill v. Cleveland Board of 
Education, 470 U.S. 532 (1985), or established rules and 
understandings that effectively create a de facto tenure system. 
Perry v. Sinderman, 408 U.S. 593 (1972). 

2. Employees who are terminable at will generally lack a protected 
property interest in continued employment. Bishop v. Wood, 426 
U.S. 341 (1976). 

iii. Liberty interest in employment 
1. Even at-will employees who do not have a cognizable property 

interest may have employment-related liberty interests. Where a 
public employee’s name, reputation, honor or integrity are at stake 
because of an action by the public employer that imposes a stigma 
that limits the person’s future employment opportunities, the 
employee is entitled to notice and a “name-clearing” hearing. 
Board of Regents v. Roth, 408 U.S. 564 (1972).  

a. “Stigma plus”: It is not enough that the allegations or action 
against the person merely damages the person’s reputation. 
“Stigma plus” – a stigma to one’s reputation plus 
deprivation of some additional right or interest – is 
required.  There must also be a “temporal nexus” between 
the publication and the alteration of the right. 

2. Remedy: Name Clearing hearing 
a. If a liberty interest is implicated, the stigmatized employee 

is entitled to a "name-clearing" hearing or similar process 
to refute the stigmatizing charge. Cox v. Roskelly, 359 F.3d 
at 1110 (2004); Mustafa v. Clark Cty. Sch. Dist., 157 F.3d 
1169, 1179 (9th Cir. 1998). In the case of a non-tenured 
government employee that has been stigmatized, the 
hearing "is solely to provide the person an opportunity to 
clear his name." Codd v. Velger, 429 U.S. 624, 627, 97 S. 
Ct. 882, 51 L. Ed. 2d 92 (1977). 
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b. Damages associated with not getting the hearing 
d. Substantive Due Process 

i. The substantive component of the Due Process Clause "forbids the 
government from depriving a person of life, liberty, or property in such a 
way that 'shocks the conscience' or 'interferes with rights implicit in the 
concept of ordered liberty.'" Nunez v. City of Los Angeles, 147 F.3d 867, 
871 (9th Cir. 1998)  (explaining that substantive due process protects 
against government power arbitrarily and oppressively exercised). 

ii. Most courts around the country have rejected the claim that substantive 
due process protects the right to a particular public employment position, 
and the Ninth Circuit has yet to decide the issue. Engquist v. Oregon Dept. 
of Agric., 478 F.3d 985, 996-97 (9th Cir. 2007). 

iii. Substantive due process claims for a public employer's violations of 
occupational liberty are limited to extreme cases, such as a "government 
blacklist, which when circulated or otherwise publicized to prospective 
employers effectively excludes the blacklisted individual from his 
occupation, much as if the government had yanked the license of an 
individual in an occupation that requires licensure." Engquist v. Oregon 
Dept. of Agric., 478 F.3d 985, 996-97 (9th Cir. 2007), quoting Olivieri v. 
Rodriguez, 122 F.3d 406, 408 (7th Cir.1997)). Put another way, there is 
substantive due process protection against government employer actions 
that foreclose access to a particular profession to the same degree as 
government regulation."  

e. Damages: 
i. Property: 

1. If the deprivation was justified, the plaintiff can recover nominal 
damages for the procedural violation and an award of 
compensatory damages for distress resulting from the denial of 
process but not compensatory damages arising from the loss of 
employment.  

2. If the deprivation was not justified, the plaintiff recovers wage 
loss in addition to compensatory damages for resulting emotional 
distress. Carey v Piphus, 435 US 247 (1978)  

ii. Liberty: 
1. The fact-finder determines the truth or falsity of the charges. If 

the charges are true, the plaintiff is entitled to recover nominal 
damages, compensatory damages arising from the denial of 
process. If the charges are false, the plaintiff is entitled to recover 
for any actual injury arising from the procedural deprivation.  

6. Remedies:  
a. Full panoply of damages. 

i.  It is “the level of damages is ordinarily determined according to principles 
derived from the common law of torts. Memphis Community School 
District v Stachura, 477 US 299, 306 (1986).  Compensatory and punitive 
damages. 
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ii. A plaintiff who establishes liability under 42 U.S.C. § 1983 is entitled to 
recover for all compensatory damages and compensatory damages include 
“not only out-of-pocket loss and other monetary harms, but also such 
injuries as ‘impairment to reputation ….personal humiliation, and mental 
anguish and suffering.’” Memphis Community School District v. Stachura, 
477 U.S. 299, 307 (1986); see also Borunda v. Richmond, 885 F.2d 1384, 
1389 (9th Cir.1988) (same. 

iii. No caps on damages; There are no limits on damages in § 1983 claims. 
Even when § 1983 claims are brought in state court there are no caps on 
damages. Rogers v. Saylor, 306 Or 267 (1988).  

iv. Statute of Limitations: look to closest state law analogue – often, but not 
always, 2-year negligence SOL. 

v. Attorney’s fees and costs, 42 USC 1988.  
1. Case costs are better than under Oregon law since they include 

depositions expense, and can also include expert witness fees at 
Court’s discretion. 42 USC 1988(c). 

b. Against whom? 
i. Individuals acting in their “individual capacity”:  

1. Eleventh Amendment bars suits against States and prohibits 
damages claims against state employees “in their official 
capacity.” As a result, damages claim against state employees must 
allege that the individual state defendants are sued in their 
individual capacities. A claim for money damages against a state 
actor “in her official capacity” is barred in a federal court action. 

a. Claims for purely declarative or prospective injunctive 
relief not implicated. ; Ex Parte Young, 209 U.S. 123 
(1908). 

ii. Municipalities, Counties and other local governments if pursuant to 
custom, policy or practice: 

c. Level of involvement: 
i. One must personally participate in the alleged deprivation of rights to be 

liable.: Rizzo v. Goode, 423 US 362 (1976).  Taylor v. List, 880 F.2d 1040, 
1045 (9th Cir.1989) (finding supervisor liability if they "participated in or 
directed the violations, or knew of the violations and failed to act to 
prevent them." 

7. Name Correct Parties 
a. Defendant 

i. Neither the State nor its Agency can be sued - 11th Amendment 
a. The Eleventh Amendment prohibits suits, including § 1983 

suits, against states and state agencies in federal court. 
Quern v. Jordan, 440 U.S. 332 (1979); Ex Parte Young, 
209 U.S. 123 (1908). 

b. Eleventh Amendment Immunity can be waived by College 
Savings Bank, supra, held that a state may waive Eleventh 
Amendment immunity by invoking a federal court’s 
jurisdiction or by making a “clear declaration” that it 
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intends to submit to federal court jurisdiction. See also Hill 
v. Blind Industries and Services of Maryland, 179 F.3d 754, 
758 (9th Cir. 1999) (waiver found where state agency 
defends on the merits in federal court); Fordyce v. City of 
Seattle, 55 F.3d 436, 441 (9th Cir. 1995). 

c. Waiver usually comes up in removal, as consent to removal 
is a waiver of 11th Amendment Immunity. Lapides v. Board 
of Regents of the Univ. System of Georgia, 535 U.S. 613 
(2002). 

d.  
ii. Neither the State nor its Agency can be sued because State is not a 

“person” under 1983.  
a. Although a state official sued in his individual capacity is a 

person, Hafer v. Melo, 502 U.S. 21 (1991), a state, state 
agency or state official sued in an official capacity for 
damages are not considered persons. Will v. Michigan State 
Police, 491 U.S. 58 (1989). 

i. Tip: Although not a “person” subject to suit for 
damages under 1983, state actors may be sued in 
their official capacities for purely declarative or 
prospective injunctive relief. Ex Parte Young, 209 
U.S. 123 (1908). 

b. State Government Agencies cant be sued if they are an 
“arm of the state”: A governmental agency that is an arm of 
the state is not a person for purposes of § 1983.  See 
Howlett v. Rose, 496 U.S. 356, 365 (1990); Flint v. 
Dennison, 488 F.3d 816, 824-25 (9th Cir. 2007)  

c. To determine whether a governmental entity is an arm of 
the state, the court should “look to state law and examine 
the following factors: 

i. Whether a money judgment would be satisfied out 
of state funds,  

1. Most Important Factor, per Durning, 950 
F.2d at 1424; see also Beentjes, 397 F.3d at 
778. 

ii. Whether the entity performs central governmental 
functions,  

1.  “Central governmental functions” is 
construed broadly.  See Durning, 950 F.2d at 
1426 

iii. Whether the entity may sue or be sued, whether the 
entity has the power to take property in its own 
name or only in the name of the state, and the 
corporate status of the entity.’”   
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1. Entitled to less weight than other two 
factors. See Holz, 347 F.3d at 1187-
88; Aguon, 316 F.3d at 903. 

d. Examples: 
i. The Oregon State Bar Assoc. is not an arm of the  

state. Crowe v. Or. State Bar, 989 F3d 714, 733 (9th 
Cir 2021) 

ii. SAIF is not an arm of the State. Johnson 
v. SAIF Corp., 343 Or. 139 (2007)  

iii. The Port of Portland is not an arm of the State. 
Norgaard v. Port of Portland, 223 Or App 543, 549 
(2008). 

iii. Municipalities and local governments can be persons, but still no vicarious 
liability. 

1. Municipal Liability  
a. Monell v. Dept. of Social Services, 436 U.S. 658 (1978). 

i. Decided that Congress did not intend to afford 
municipal bodies absolute immunities from Section 
1983 claims. 

ii. Municipalities and other local governing bodies 
may be held liable for monetary, declaratory and 
injunctive relief so long as the alleged misconduct 
was the result of an unconstitutional policy, custom 
or practice. The Court also held that the qualified 
immunity defense, i.e., the “good faith” defense, 
does not apply to Monell defendants. 

iii. Liability may attach to a municipality only where 
the municipality itself causes the constitutional 
violation through ‘execution of a government’s 
policy or custom, whether made by its lawmakers or 
by those whose edicts or acts may fairly be said to 
represent official policy’”. Ulrich v City and County 
of San Francisco, 308 F. 3d 968, 984 (9th Cir. 
2002). 

iv. Custom, policy or practice, Includes 
1.  Longstanding practice that constitutes the 

SOP of the local entity 
2. Also includes decision made by one with 

final policy-making authority: Individual 
who committed tort was an official with an 
official with ‘final policy-making authority’ 
and that the challenged action itself thus 
constituted an act of official government 
policy. 

a. Note: Whether one is a final policy 
maker is a function of state law or 
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the way the local municipality 
operates in practice.  Lytle v. Carl, 
382 F. 3d 978, 982-83 (9th Cir. 
2004); City of St. Louis v. 
Praprotnik, 485 U.S. 112, 126, 108 
S. Ct. (1988); Pembauer v. 
Cincinnati, 475 U.S. 469, 483, 106 
S. Ct. 1292 (1986). 

3. Delegation: If one delegates their policy 
making to another, who acts on the 
policymaker’s behalf, the municipality can 
be liable where ‘the officials’ discretionary 
decision is [not] ‘constrained by policies not 
of that officials’ making’ and [not] “subject 
to review by the municipality’s authorized 
policymakers”. Ulrich v. City and County of 
San Francisco, 308 F. 3d 968 (9th Cir. 
2002); Christie v. Iopa, 176 F. 3d 1231, 
1236-37 (9th Cir. 1999) 

4. Ratification: the plaintiff may prove that an 
official with final policy-making authority, 
or the municipality itself, ratified an 
unconstitutional action. Hopper v. City of 
Pasco, 241 F. 3d 1067, 1082-83 (9th Cir 
2001), cert. denied, 534 U.S 951, 122 S. Ct. 
346 (2001); Menotti v. City of Seattle, 409 F. 
3d at 1147. 

a. To show ratification, a plaintiff must 
show that the ‘authorized 
policymakers approved a 
subordinate’s decision and the basis 
for it.” Lytle v. Carl, 382 f. 3d 978, 
987 (9th Cir. 2004). 

b.  The policymaker must have 
knowledge of the constitutional 
violation and approve it. A mere 
failure to overrule a subordinate’s 
actions without more, is insufficient 
to support a § 1983 claim. 

iv. Individual state actors 
1. 1983 extends liability to “every person” who causes a deprivation 

of a federal right while acting under Color of State Law 
2. Although the state, its agencies, and officials are not “persons” for 

purposes of 1983, state or municipal employees may be sued in 
their individual capacities for actions under Color of State Law 
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a. Tip: Do not reference their official capacities, unless your 
claims are for purely declarative or prospective injunctive 
relief. Ex Parte Young, 209 U.S. 123 (1908). 

3. Municipal officials may be named in their official capacities, but 
are subject to dismissal or substitution for the municipal entity. 

a. Federal courts treat a suit against a public official in her 
official capacity as “a suit against the entity” that employs 
her. Kentucky v. Graham, 473 U.S. 159, 166 (1985). 

b. In Oregon, the proper municipal defendant is the state or 
county, not its officials. See Hernandez v. Marion Cty., 
2017 U.S. Dist. LEXIS 199463 (D. Or. Dec. 3, 2017); ORS 
30.320.  

v. Private parties (individuals and businesses)  
1. Generally, private parties are not acting under color of state law, 

but may be named if they are contracting to perform a government 
function (i.e., private contractors providing health care in a prison 
setting), or if there is other significant state involvement in the 
conduct. 

2. The Supreme Court has articulated four different factors or tests 
that may be used to determine whether an private party’s actions 
are under Color of State Law: the governmental nexus test, the 
public function test, the state compulsion test, and the joint action 
test. Franklin v. Fox, 312 F.3d 423, 444-45 (9th Cir. 2002) (noting 
application of tests); see also Ohno v. Yasuma, 723 F.3d 984, 995-
996 (9th Cir. 2013) (discussing tests in other contexts). 

3. Application to a given action of a private party can be difficult; the 
Supreme Court has acknowledged its own inconsistent case law, 
creating a “murkiness shrouding this area of the law.” George v. 
Pac.-CSC Work Furlough, 91 F.32 1227, 1230 (9th Cir. 1996). 

4. Tip: 1983 does not provide for vicarious liability. Therefore, a 
business is not liable for the actions of its employees, but may still 
be held liable under the framework of Monell. 

vi. No Respondeat Superior liability 
1. Supervisors cannot be held liable simply because they have the 

authority to control subordinates and fail to do so.  Rizzo v. Goode, 
423 U.S. 362 (1976). 

2. Intersection with Oregon law on indemnification 
a. : In Oregon, a government employee will be defended and 

indemnified for actions that “arise out of an alleged act or 
omission occurring in the performance of duty,” unless the 
employee’s alleged misconduct “amounted to malfeasance 
in office or willful or wanton neglect of duty.” ORS 
30.287(1). 

b. If conduct is outside course and scope, but under color of 
law, may end up with a judgment against insolvent party. 



Chapter 3—Overview of 42 U.S.C. § 1983 Employment Litigation in Oregon

 3–11Labor and Employment Boot Camp, Day 2

c. Note: Oregon common law vicarious liability rules are 
much more favorable; Chesterman v. Barmon, 305 Or. 439 
(1988); Barrington v. Sandberg, 164 Or. App. 292 (1999); 
Lourim v. Swensen, 328 Or. 380 (1999). Consider bringing 
a common-law claim against state employer, too, if this is 
an issue for your 1983 claim.  

8. Other considerations: Other claims vs. Section 1983 
a. Damages: 

i. 1983: no cap, punitives authorized 
ii. OTCA: capped at 2M; punitives not allowed. 

1. Horton v. OHSU 
a. Muddied waters on suing an individual government 

employee 
2. ORS 31.710 may limit non-economics to $500,000. 

b. Tort Claims Notice / SOL 
i. 1983: No Notice requirement; SOL is two years. 

ii. OTCA: Requires Notice; shorter SOL.  
c. ORS 31.735 does not apply 

i. The Oregon “take away” statute that requires successful plaintiffs to 
forfeit 60% of punitive damage awards (ORS 31.735) does not apply to 
federal civil rights awards.  

d. Standard of Proof 
i. 1983: “Deliberate Indifference” 

ii. OTCA: Negligence standard, usually. 
e. Vicarious Liability: 

i. 1983: No Vicarious Liability 
ii. OTCA: Vicarious liability applies, and Oregon rules on this are broad 

f. Exhaustion: 
i. 1983: No exhaustion requirement for employment claims 

ii. State law employment claims: no exhaustion requirement, but notice 
requirement for public employers. 

iii. Most federal employment discrimination claims are subject to exhaustion, 
with relatively short times to do so. (ADA, ADEA, Title VII, etc.) 

g. Interplay between 1983 and State laws requiring indemnification 
i. OTCA issues: In Oregon, a government employee will be defended and 

indemnified for actions that “arise out of an alleged act or omission 
occurring in the performance of duty,” unless the employee’s alleged 
misconduct “amounted to malfeasance in office or willful or wanton 
neglect of duty.” ORS 30.287(1). 

1. If conduct is outside course and scope, but under color of law, may 
end up with a judgment against insolvent party. 

2. Note: Oregon common law vicarious liability rules are much more 
favorable; Chesterman v. Barmon, 305 Or. 439 (1988); Barrington 
v. Sandberg, 164 Or. App. 292 (1999); Lourim v. Swensen, 328 Or. 
380 (1999). Consider bringing a common-law claim against state 
employer, too, if this is an issue for your 1983 claim. 
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9. Forum: 
a. Section 1983 claim can be brought in federal or state court. Felder v. Casey, 487 

U.S. 131, 139 (1988). 
i. Unless against State actor, then has to be filed in State court.  

ii. If against City, County, etc, can file in either.  
b. Disadvantage to Federal Court in 1983 Claim: 

i. Qualified Immunity rulings can result in interlocutory appeal. 
10. Defenses 

a. SOL 
i. Even though § 1983 is a federal law, courts apply the statutes of 

limitations of the forum state, using the state’s general statute for personal 
injuries. Wilson v. Garcia, 471 U.S. 261 (1985); Owens v. Okure, 488 U.S. 
235, 249-250 (1989). In Oregon this is two years. Davis v. Harvey, 789 
F2d 1332 (9th Cir. 1986). Rogers v. Saylor, 306 Or 267, 282, 760 P2d 
232, 241 (1988) 

ii. Federal law determines when a § 1983 action accrues. Chardon v. 
Fernandez, 454 U.S. 6 (1981). Since § 1983 is based on federal law, the 
state tort claim notice requirement is not applicable. Felder v. Casey, 487 
U.S. 131 (1988). 

b. Absolute Immunity 
i. Judicial: 

1. Generally speaking, judges are immune for their judicial actions. 
Stump v. Sparkman, 435 U.S. 349 (1978) (judge immune from 
damage suit for issuing an order sterilizing a young girl). 

ii. Prosecutorial 
1. Prosecutors are immune when functioning as a prosecutor. Imbler 

v. Pachtman, 424 US 409 (1976). However, a prosecutor acting 
outside the traditional role of a prosecutor, such as in the role of a 
complaining witness, loses her absolute immunity. Kalina v. 
Fletcher, 522 U.S. 118 (1997). 

c. Qualified Immunity 
i. Most Important Defense, but not available Monell defendants. 

1. Essentially, shields individual defendants from liability if acts were 
taken in good faith. 

ii. Qualified Immunity Standard: 
1. Government officials are liable for monetary damages only if their 

conduct violates “clearly established” statutory or constitutional 
rights of the injured plaintiff. 

2. Saucier “two step”: Saucier v. Katz, 533 U.S. 194 (2001), 
a. Determine whether defendant violated a constitutional 

right, taking the facts most favorable to the plaintiff; 
b. If a constitutional right has been violated, determine 

whether the right was clearly established at the time of the 
claimed misconduct.  

i. In determining whether a right was clearly 
established, the court will determine whether a 



Chapter 3—Overview of 42 U.S.C. § 1983 Employment Litigation in Oregon

 3–13Labor and Employment Boot Camp, Day 2

reasonable official in the shoes of the defendant 
should have known that the alleged misconduct was 
unlawful 

1. NOTE: Because of qualified immunity, you 
can lose a 1983 case even if you prove that 
your client’s federal rights were violated. 

3. Is Right Clearly Established: 
a. Doesn't require precedent on all fours, but the law can’t be 

hazy. 
4. Also: Right must be clearly established as of the time of the 

violation – not as of date of filing of lawsuit. 
iii. Interlocutory Appeal: 

1. A reviewing court has jurisdiction to entertain an interlocutory 
appeal from a denial of qualified immunity only when the order 
turns on the legal issue of whether the plaintiff’s rights were 
clearly established.  Johnson v. Jones, 515 U.S. 304 (1995) 

a. If the qualified immunity issue is legal (as opposed to based 
on a factual dispute), a federal court defendant has the right 
to an immediate interlocutory appeal. Schwenk v. Hartford, 
204 F.3d 1187 (9th Cir. 2000). 

b. But factual determinations that issues of material fact exist 
are not subject to appeal. Schwenk v. Hartford, 204 F.3d 
1187 (9th Cir. 2000). 

i. NOTE: Set forth the misconduct in the complaint in 
detail, since this is often litigation on a FRCP 
12(b)(6) motion.  
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42 U.S.C. § 1983 - EMPLOYMENT LAW 
OOVVEERRVVIIEEWW

M A T T H E W  C .  E L L I S             V .       N A T H A N  S R A M E K
M A T T H E W @ E M P L O Y M E N T L A W P D X N A T H A N . S R A M E K @ M U L T C O . U S

 Simplified: 
 1) the defendant, a “person,” acted under color of state law, 
 2) deprived the plaintiff of federal constitutional or federal statutory 

or regulatory rights. 
 Briley v. California, 564 F.2d 849, 853 (9th Cir. 1977).

 More Accurate
 A violation of rights protected by the federal Constitution or 

created by federal statute or regulation
 Caused
 by the conduct of a “person”
 who acted under the color of law
 And, if defendant is a municipality, that the conduct is 

attributable to enforcement of a municipal policy or practice.

ELEMENTS
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STEP 1 – IDENTIFY THE UNDERLYING FEDERAL 
RIGHT

Step 1 - What is the federal right being violated?
 1983 is just a vehicle. It is not a general tort statute. A federal right must be 

identified.
 Note: Most arise from deprivation of rights secured by Bill of Rights

 Distinguish Federal Jurisdiction from Federal rights: 
 1983 can be brought in fed or state law but is subject to removal;
 28 U.S.C. § 1331 and U.S.C. § 1343(3) provide basis for federal 

jurisdiction
 Note: Oregon Constitution - One cannot bring a claim for damages under 

Oregon Constitution.
 Oregon does not have a State Law version of Section 1983. Hunter v. City of 

Eugene, 309 Or. 298 (1990).

STEP 2 – IDENTIFY THE STATE ACTION

Step 2 - What is the state action that caused the deprivation of those federal 
rights? 

 Misconduct complained of must occur while the defendant was acting “under color of 
any statute, ordinance, regulation, custom, or usage of any state or territory.”

 Tip: Must plead “color of law”, identify the person and the conduct.
 Generally, Section doesn’t implicate private actors. 
 However, private actors can sometime act under color of law: 
 Example, a private health care provider working pursuant to a contract to 

provide medical care in a jail or prison is acting under color of state law.
 Color of law v. Scope of employment: Color of law is broader than “scope of 

employment.” One can act outside of the rules and expectations of employee and 
still do so under color of law. 
 i.e. Sex assault by cops or prison guards.
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COMMON SECTION 1983 EMPLOYMENT CLAIMS

• FIRST AMENDMENT
• EQUAL PROTECTION
• PROCEDURAL DUE PROCESS
• SUBSTANTIVE DUE PROCESS

COMMON SECTION 1983 EMPLOYMENT CLAIMS

• FIRST AMENDMENT: 
• “Congress shall make no law . . . abridging freedom of speech, . . . .  

or the right to petition the Government for a redress of grievances.”
 ELEMENTS
 Whether the plaintiff spoke on a matter of public concern;
 Whether the plaintiff spoke as a private citizen or public employee;
 Whether the plaintiff's protected speech was a substantial or motivating 

factor in the adverse employment action;
 Whether the state had an adequate justification for treating the 

employee differently from other members of the general public; and
 Whether the state would have taken the adverse employment action 

even absent the protected speech.
 Eng v. Cooley, 552 F.3d 1062, 1070 (9th Cir. 2009).
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COMMON SECTION 1983 EMPLOYMENT CLAIMS

• FIRST AMENDMENT: Speech as a citizen
 A Public employee has a first amendment right when the 

employee speaks 1) as a Citizen (rather than as an employee) 
and 2) On a matter of public concern (rather than on a solely 
work-related concern.)
 Whether the plaintiff spoke on a matter of public concern;
 Broad: Issue is whether it is an issue of social, political, or other 

interest to a community.
 Whether the plaintiff spoke as a private citizen or public 

employee;
 Garcetti v. Cebballos: If employees are engaged in speech “pursuant 

to their official duties” at work, they are not speaking as “citizens” and 
thus, enjoy no First Amendment protection for their speech.

COMMON SECTION 1983 EMPLOYMENT CLAIMS

• FIRST AMENDMENT: Speech as a citizen
 Dahlia v. Rodriguez, 689 F.3d 1094 (9th Cir. 2012)
 First, Internal complaints, especially for police officers, are often 

pursuant to one’s official job duties, but with exceptions
 Second, if a public employee raises within the organization broad 

concerns about corruption or systemic abuse, it is unlikely that such 
complaints can reasonably be classified as being within the job 
duties of an average public employee
 except when the employee’s regular job duties involve 

investigating such conduct (i.e., IA, HR)
 Third, when a public employee speaks in direct contravention to his 

supervisor’s orders, that speech may often fall outside of the 
speaker’s professional duties.
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COMMON SECTION 1983 EMPLOYMENT CLAIMS

• FIRST AMENDMENT: Petition Clause
• Congress shall make no law . . . abridging freedom of 

speech, . . . .  or the right to petition the Government for a 
redress of grievances.”
 Includes filing non-frivolous lawsuits and public complaints and 

efforts to mobilize popular support to change existing laws in a 
peaceful manner but still has to be on a matter of public concern. 
Borough of Duryea, Pa. v. Guarnieri, 131 S. Ct. 2488, 2502-03, 
180 L. Ed. 2d 408 (2011).

COMMON SECTION 1983 EMPLOYMENT CLAIMS

• EQUAL PROTECTION: Discrimination based on protected 
class

• Must show defendants acted with an intent or purpose to 
discriminate against the plaintiff based upon membership in a 
protected class.” Barren v. Harrington, 152 F.3d 1193, 1194 (9th Cir. 
1998) 
 Often requires showing that (1) one has been treated differently 

from others with whom she is similarly situated, and (2) that the 
unequal treatment was the result of intentional or purposeful 
discrimination. Reese v. Jefferson Sch. Dist. No. 14J, 208 F.3d 
736, 740 (9th Cir. 2000). 
 Protected Classes: Sex, Sexual Orientation and Race
 No cause of action for arbitrary treatment, even if not based on 

protected class. Engquist v. Oregon Department of Agriculture, 
128 S.Ct. 2146, 2148-2149, 2157 (2008).
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COMMON SECTION 1983 EMPLOYMENT CLAIMS

• DUE PROCESS – PROCEDURAL
• Public employers must provide their employees with due process 

before depriving the employees of a property interest in their 
employment or any  constitutionally-protected liberty interests. Board 
of Regents v. Roth, 408 U.S. 564 (1972).

COMMON SECTION 1983 EMPLOYMENT CLAIMS

• DUE PROCESS – PROCEDURAL / PROPERTY
 An employee may have a protected property right to continued public 

employment as a result of state academic tenure statutes, Slochower v. 
Board of Higher Education, 350 U.S. 551 (1956), civil service laws and 
systems, Loudermill v. Cleveland Board of Education, 470 U.S. 532 
(1985), or established rules and understandings that effectively create a 
de facto tenure system. Perry v. Sinderman, 408 U.S. 593 (1972).
 Employees who are terminable at will generally lack a protected property 

interest in continued employment. Bishop v. Wood, 426 U.S. 341 (1976).
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COMMON SECTION 1983 EMPLOYMENT CLAIMS

• DUE PROCESS – PROCEDURAL / LIBERTY
 Even at-will employees who do not have a cognizable property interest 

may have employment-related liberty interests. Where a public employee’s 
name, reputation, honor or integrity are at stake because of an action by 
the public employer that imposes a stigma that limits the person’s future 
employment opportunities, the employee is entitled to notice and a “name-
clearing” hearing. Board of Regents v. Roth, 408 U.S. 564 (1972). 
 “Stigma plus”: It is not enough that the allegations or action against the 

person merely damages the person’s reputation. “Stigma plus” – a 
stigma to one’s reputation plus deprivation of some additional right or 
interest – is required.  There must also be a “temporal nexus” between 
the publication and the alteration of the right.

COMMON SECTION 1983 EMPLOYMENT CLAIMS

• REMEDY FOR PROCEDURAL DUE PROCESS 
VIOLATIONS
 If a liberty interest is implicated, the stigmatized employee is entitled to 

a "name-clearing" hearing or similar process to refute the stigmatizing 
charge. Cox v. Roskelly, 359 F.3d at 1110 (2004); Mustafa v. Clark Cty. 
Sch. Dist., 157 F.3d 1169, 1179 (9th Cir. 1998).
 In the case of a non-tenured government employee that has been 

stigmatized, the hearing "is solely to provide the person an opportunity 
to clear his name." Codd v. Velger, 429 U.S. 624, 627, 97 S. Ct. 882, 51 
L. Ed. 2d 92 (1977)
 Also, can get damages for not being afforded the process and, if the 

deprivation of employment was unjustified, compensatory damages 
arising from loss of employment. Carey v Piphus, 435 US 247 (1978).
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COMMON SECTION 1983 EMPLOYMENT CLAIMS

• DUE PROCESS - SUBSTANTIVE
 The substantive component of the due process clause prevents the 

government from depriving a person of life, liberty, or property in such a way 
that 'shocks the conscience' or 'interferes with rights implicit in the concept of 
ordered liberty.'" Nunez v. City of Los Angeles, 147 F.3d 867, 871 (9th Cir. 
1998)
 Substantive due process claims for a public employer's violations of 

occupational liberty are limited to extreme cases, such as a "government 
blacklist, which when circulated or otherwise publicized to prospective 
employers effectively excludes the blacklisted individual from his 
occupation, much as if the government had yanked the license of an 
individual in an occupation that requires licensure." Engquist v. Oregon 
Dept. of Agric., 478 F.3d 985, 996-97 (9th Cir. 2007), quoting Olivieri v. 
Rodriguez, 122 F.3d 406, 408 (7th Cir.1997)). 

42 U.S.C. § 1983 REMEDIES

 It is “the level of damages is ordinarily determined according 
to principles derived from the common law of torts. Memphis 
Community School District v Stachura, 477 US 299, 306 
(1986). 
No limits on damages in § 1983 claims. 
Even when § 1983 claims are brought in state court. 

Rogers v. Saylor, 306 Or 267 (1988). 
Statute of Limitations: 2-year general tort SOL in Oregon
Attorney’s fees and costs, 42 USC 1988. 
Case costs are better than under Oregon law since they 

include depositions expenses, and can also include expert 
witness fees at Court’s discretion. 42 USC 1988(c). But see 
ORS 20.107 (permits expert fees if case based on 
immutable characteristics, etc.)
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NAME THE CORRECT PARTIES
 Neither the State nor its Agency can be sued - 11th Amendment
 The Eleventh Amendment prohibits suits, including § 1983 suits, against 

states and state agencies in federal court. Quern v. Jordan, 440 U.S. 332 
(1979); Ex Parte Young, 209 U.S. 123 (1908).
 Eleventh Amendment Immunity can be waived!: College Savings Bank, 

supra, held that a state may waive Eleventh Amendment immunity by 
invoking a federal court’s jurisdiction or by making a “clear declaration” that it 
intends to submit to federal court jurisdiction. See also Hill v. Blind Industries 
and Services of Maryland, 179 F.3d 754, 758 (9th Cir. 1999) (waiver found 
where state agency defends on the merits in federal court); Fordyce v. City of 
Seattle, 55 F.3d 436, 441 (9th Cir. 1995).
 Waiver usually comes up in removal, as consent to removal is a waiver of 

11th Amendment Immunity. Lapides v. Board of Regents of the Univ. System 
of Georgia, 535 U.S. 613 (2002).

NAME THE CORRECT PARTIES

 The State cannot be sued because State is not a “person” under 1983. 
 Although a state official sued in his individual capacity is a person, Hafer v. 

Melo, 502 U.S. 21 (1991), a state, state agency or state official sued in an 
official capacity for damages are not considered “persons.” Will v. Michigan 
State Police, 491 U.S. 58 (1989).

 State Government Agencies can’t be sued if they are an “arm of the 
state.”
 A governmental agency that is an arm of the state is not a person for 

purposes of § 1983. See Howlett v. Rose, 496 U.S. 356, 365 (1990); Flint v. 
Dennison, 488 F.3d 816, 824-25 (9th Cir. 2007) 
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NAME THE CORRECT PARTIES

 Only those who personally participate in the violation are proper parties
 One must personally participate in the alleged deprivation of rights to be 

liable.: Rizzo v. Goode, 423 US 362 (1976).  Taylor v. List, 880 F.2d 1040, 
1045 (9th Cir.1989) (finding supervisor liability if they "participated in or 
directed the violations, or knew of the violations and failed to act to prevent 
them.”

 No respondeat superior liability under Section 1983- so Supervisors cannot be 
held liable simply because they have the authority to control subordinates and 
fail to do so.  Rizzo v. Goode, 423 U.S. 362 (1976). 

NAME THE CORRECT PARTIES

 Individual state actors can be sued, but only in their individual capacities
 Don’t mess this up! Do not reference their official capacities. 

 Non-government individuals and businesses not liable because No State 
action
 Unusual for employment claims, but companies can be named if contracting 

to perform a government function (i.e. provide medical care in prisons.)
 Dispositive Question: Is it under Color of State law or not?
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NAME THE CORRECT PARTIES

 City and Counties can be named as parties, if deprivation is pursuant to a 
custom, policy and practice of the City/County: Monell v. Dept. of Social 
Services, 436 U.S. 658 (1978).
 Decided that Congress did not intend to afford municipal bodies absolute 

immunity from Section 1983 claims.
 Municipalities and other local governing bodies may be held liable for 

monetary, declaratory and injunctive relief so long as the alleged 
misconduct was the result of an unconstitutional policy, custom or 
practice. The Court also held that the qualified immunity defense, i.e., the 
“good faith” defense, does not apply Monell defendants.
 Liability may attach to a municipality only where the municipality itself 

causes the constitutional violation through ‘execution of a government’s 
policy or custom, whether made by its lawmakers or by those whose 
edicts or acts may fairly be said to represent official policy’”. Ulrich v City 
and County of San Francisco, 308 F. 3d 968, 984 (9th Cir. 2002).

NAME THE CORRECT PARTIES

 Custom, Policy or Practice:
 First, Longstanding custom, policy or practice that constitutes the 

SOP of the local entity
 Second, also includes decision made by one with final policy-

making authority: Individual who committed tort was an official with 
an official with ‘final policy-making authority’ and that the challenged 
action itself thus constituted an act of official government policy.
 Third, also includes when an official with final policy-making 

authority, or the municipality itself, ratified an unconstitutional 
action. Hopper v. City of Pasco, 241 F. 3d 1067, 1082-83 (9th Cir 
2001), cert. denied, 534 U.S 951, 122 S. Ct. 346 (2001); Menotti v. 
City of Seattle, 409 F. 3d at 1147.
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OTHER CONSIDERATIONS; 42 U.S.C. § 1983 VS. 
STATE LAW CLAIMS

4 2  U . S . C .  § 1 9 8 3

No Cap on Damages
Punitive Damages OK
No Notice Requirement
No Respondeat 

Superior
Deliberate Indifference 

Std.

S T A T E  L A W  C L A I M S

Subject to OTCA Limits
Punitive Damages Not 

OK
180 Day OTCA Notice
Respondeat Superior
Negligence Std., 

usually

FORUM

 Section 1983 claim can be brought in federal or state court. 
Felder v. Casey, 487 U.S. 131, 139 (1988).
Unless against State employee, then has to be filed in state 

court, or subject to dismissal for 11th Amendment Immunity
Removal to Federal Court waives 11th Amendment. 

 If against City, County, etc, can file in either – no 11th

Amendment issues.

Main disadvantage to Federal Court in 1983 Claims:
Qualified Immunity rulings are subject to interlocutory appeal
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DEFENSES

Qualified Immunity
 Government officials are liable for monetary damages only if their conduct 

violates “clearly established” statutory or constitutional rights of the injured 
plaintiff.
 Saucier “two step”: Saucier v. Katz, 533 U.S. 194 (2001),
 1. Determine whether defendant violated a constitutional right, taking 

the facts most favorable to the plaintiff;
 2. If a constitutional right has been violated, determine whether the right 

was clearly established at the time of the claimed misconduct. 

DEFENSES

Qualified immunity is subject to immediate interlocutory 
appeal in Federal Court
 A reviewing court has jurisdiction to entertain an interlocutory appeal from 

a denial of qualified immunity only when the order turns on the legal issue 
of whether the plaintiff’s rights were clearly established.  Johnson v. Jones,
515 U.S. 304 (1995)
 If the qualified immunity issue is legal (as opposed to based on a factual 

dispute), a federal court defendant has the right to an immediate 
interlocutory appeal. Schwenk v. Hartford, 204 F.3d 1187 (9th Cir. 
2000).
 But factual determinations that issues of material fact exist are not subject to 

appeal. Schwenk v. Hartford, 204 F.3d 1187 (9th Cir. 2000).
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Oregon
Public Sector 
Labor Law

OSB Boot Camp – September 23, 2021

Presented by Brena Lopez & Tom Doyle, with 
Special Thanks to Dan Rowan

Keys to Success

− Get to Know the Basics
• Rights and Obligations under the Public Sector Labor Statutes
• The Collective Bargaining and Dispute Resolution Process

− Read the Collective 
Bargaining Agreement 

− Be Mindful of Other Sources
of Law 

− Know When to Ask for Help
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Cast of Characters (Employer)

− Governing Body (e.g. City Council or Board of 
Directors)

− Executive Management
• Department Heads
• Managers and Supervisors
• HR

− Legal Counsel
− Employer’s Bargaining Team
− The Public 

Cast of Characters (Union)

− Employees
• Represented (the “bargaining unit”)
• Union Stewards and Executive Board Members 
• Unrepresented

− State and Regional Union 
Representatives

− Union’s Bargaining Team
− The Public
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Cast of Characters (Neutrals)

− The Employment Relations Board
• Board Members
• Administrative Law Judges
• Mediators

− Arbitrators
− The Media
− State Legislatures
− The Public

The Labor Law Universe

U.S. Constitution 
(Our Galaxy)

(Public Employee 
Collective Bargaining Act)

CBA 

Workplace 
Policies

PECBA

State and Federal 
Employment 
Laws
(FMLA FLSA

MOUs

Past 
Practice

Employment
Laws (FMLA, 
ADA, W&H)
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What is PECBA?

− The Oregon Public Employee Collective Bargaining Act (ORS 
243.650–243.782)

− First Enacted in 1973; major revisions in 1995 (SB 750). 
− Modeled on the National Labor Relations Act
− Applies to state and local government employees only (not 

federal employees)
− The Oregon Employment Relations Board is responsible for 

administering and enforcing PECBA. 

Labor Rights of Public Employees

ORS § 243.662 
Rights of public employees to join labor 

organizations
Public employees have the right to form, join 
and participate in the activities of labor 
organizations of their own choosing for the 
purpose of representation and collective 
bargaining with their public employer on 
matters concerning employment relations. 
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Two Principal Rights

1. To form, join and participate in the activities of labor 
organizations of their own choosing

2. To bargain collectively over matters of employment relations.

How a Union Becomes the Employees’
Exclusive Representative

− Election

− Card-check
• More than 50% of employees sign a card or petition expressing the desire to be 

represented
• No election

− Voluntary Recognition
• In lieu of formal ERB certification
• Unlawful to recognize without good faith belief that majority of employees 

support the union

Proposed bargaining unit must be “appropriate” under ERB rules and 
precedent.

Once certified, there is a presumption of ongoing majority status.
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Exempt Employees

Not all public employees have rights under PECBA.

Exclusions:

− Supervisory employee (ORS 243.650(23))

− Confidential employee (ORS 243.650(6))

− Managerial employee* (ORS 243.650(16))

− Elected officials

*Only applies to State e’ees; ERB has recognized a narrow, 
corresponding exemption for local government

Supervisory Employee 

General Definition*:
ORS 243.650

(23) Supervisory employee means any individual having 
authority in the interest of the employer to hire, transfer, 
suspend, lay off, recall, promote, discharge, assign, reward 
or discipline other employees, or responsibly to direct them, 
or to adjust their grievances, or effectively to recommend 
such action, if in connection therewith, the exercise of the 
authority is not of a merely routine or clerical nature but 
requires the use of independent judgment.

* Special Definitions for: Police, Fire, Nurses, University 
Faculty
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Unfair Labor Practices

− ORS 243.672(1):  It is an unfair labor practice for a public employer or 
its designated representative to do any of the following:

• (a) Interfere with, restrain or coerce employees in or because of the exercise of 
rights guaranteed in ORS 243.662 (Rights of public employees to join labor 
organizations).

• (c) Discriminate in regard to hiring, tenure or any terms or condition of employment 
for the purpose of encouraging or discouraging membership in an employee 
organization.

• (e) Refuse to bargain collectively in good faith with the exclusive representative.

More Common ULPs 

− Discriminating against or Disciplining Employees 
who are Active in the Union

− Failing to Respond to Information Requests
− Making a Unilateral Change to a Mandatory 

Subject of Bargaining 
− Bad faith Bargaining during 

Negotiations
− Failing to Arbitrate 

or Abide by an 
Arbitrator’s Award
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Employer ULPs In a Nonunion Workplace

− Disciplining an employee for discussing the benefits of a 
union during non-work time and in non-work areas
• Treat discussion of union matters as no different than other non-work 

related matters (Be consistent!)

− Threats, promises, or other statements that discourage union 
organizing

− Disciplining or taking adverse action against an employee for 
participating in an ERB hearing

Unions Can Commit ULPs, too 

ORS 243.672(2):

− Interfering with Employees’ Right to Choose 
Whether to be Represented 

− Unlawful Strikes and Other Self-Help
• Failure to 

Respond to 
Information 
Requests

• Bad Faith 
Bargaining 
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What is Collective Bargaining?

What is Collective Bargaining?

− The mutual obligation of a public employer and the representative of its 
employees to:
• Meet at Reasonable Times
• Confer in Good Faith

− For purpose of:
• Negotiating over mandatory subjects (wages, hours, other working 

conditions)
• Discussing disputes arising under the labor contract
• Reducing agreements to writing
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When Does the Duty to Bargain Arise?

− When a Union is Newly Certified

− When Bargaining a Successor Contract

− When an Employer Proposes a Change to Policy or Practice 
involving Mandatory Subjects of Bargaining

Subjects of Bargaining: The Categories

− Prohibited Subjects

− Mandatory Subjects

− Permissive Subjects
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Prohibited Subjects

− Proposal requires something unlawful

− No duty to bargain
Example

“Upon the retirement of any 
Tier One or Tier Two 
employee, the District shall 
add one hundred hours to the 
employee’s existing sick leave 
balance and report the new 
total to PERS.”

Mandatory Subjects (ORS 243.650(7))

− matters concerning direct or indirect monetary benefits, 
− hours, 
− vacations, sick leave, grievance procedures, 
− “other conditions of employment” (e.g. discipline, 

workload)
− safety issues that have an impact on the on-the-job safety 

of the employees*
− staffing levels that have a significant impact on the on-

the-job safety of the employees*

*Public safety/strike-prohibited employees only (ORS 243.650(7)(f))
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Permissive Subjects (concrete)

− bargaining unit composition, 
− bargaining ground rules, 
− scheduling of services provided to the public, 
−minimum qualifications, 
− performance evaluation criteria,
− assignment of work, 

Permissive Subjects (squishy)

• workload when the effect on duties is insubstantial, and 
• reasonable personal conduct rules
• subjects that have a greater impact on management 

prerogative than on employee wages, hours, or working 
conditions (243.650(7)(c))

• subjects that have only an insubstantial or de minimis
impact of on employee wages, hours, or working 
conditions (243.650(7)(d))
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Permissive Subjects (historical)

243.650(7)(b): “Employment relations” does not include 
subjects determined to be permissive, nonmandatory subjects 
of bargaining by the Employment Relations Board prior to June 
6, 1995.
− ERB has never listed what these are
− Unless the subject matter is identical, ERB is reluctant to 

deem a subject permissive based on this test alone.
Example: AEEO v. State (use of email)

Permissive Subjects (school districts)

− class size, 

− the school or educational calendar, 

− standards of performance or criteria for evaluation of teachers, 

− the school curriculum,

− the standards and procedures for student discipline, 

− the time between student classes,

− et al (see ORS 243.650(7)(e))
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Permissive Subject, Mandatory Impact

− Arises when no duty to bargain the decision 
because the subject matter of the decision is 
permissive
• Example: The decision to layoff employees

− But if the effect of the decision will impact 
mandatory subjects, there is a duty to bargain 
over the impacts only.
• Example:  The layoff substantially increases the 

workload of the remaining employees.

Case Law Example

AFSCME v. City of Portland, UP-47-09 (2011)
− Decision to transfer duties from positions within the 

bargaining unit was permissive 
− but effects were mandatory because of increased workload 

resulting from the transfer
− City violated the duty to bargain in good faith when it 

implemented the change before providing an opportunity to 
bargain the impacts
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The Mandatory v. Permissive Analysis

1. Identify the Subject of the Proposal or Change
• Subjective – assignment of duties or workload?

2. Is the Subject Listed in the Statute?
• E.g. sick leave is always mandatory

3. Did ERB Decide the Subject Was Permissive Prior to June 
5, 1995? 
• Subjects must be the same, similar not enough
• ERB generally construes narrowly

The Mandatory v. Permissive Analysis

4. Apply the Balancing Test

“Greater impact on management’s prerogative than on 
employee wages, hours, or other terms and conditions of 
employment”

Operational ControlTerms of 
Employment
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The Most Common Outcomes
of the Balancing Test

1. The subject is permissive, but it impacts mandatory 
subjects
• Examples: contracting out, layoffs, transfer of work
• AFSCME v. City of Portland

2. The subject is mandatory because ERB concludes it does 
not substantially interfere with management rights
• AEEO v. State

Subjects of Bargaining: The Categories

− Prohibited Subjects

− Mandatory Subjects

− Permissive Subjects

− Permissive Subjects with Mandatory Impacts
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Practical Considerations

The Duty to Bargain Does Not Equal a Duty 
to Agree

Bargaining Process (strike permitted) 

− 150 Days of Good Faith Negotiations

− Mediation

− Impasse

− Final Offers

− Cooling off

− Strike Notice

− Implementation/Right to Strike
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Rights of Employees during a Strike

− Picketing

− Reinstatement to former position (if available)

− Reinstatement to different position (if available and qualified)

− Reinstatement rights are of a limited duration

− No right to engage in a sympathy strike

− No right to collect unemployment (ORS 657.200)

Rights of Employers During a Strike

− Continue Operations

− Use Supervisors, Non-bargaining Unit 
Employees, and Outside Contractors to 
Perform Work

− Hire Replacement Workers

− Cease Paying Wages to Striking Workers
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Bargaining Process (strike prohibited)*

− 150 Days of Good Faith Negotiations
− Mediation
− Impasse
− Final Offers
− Cooling off
− Last, Best Offers
− Interest Arbitration

• Decision based on statutory criteria (243.746(4))
• Either/Or – arbitrator selects one of the two LBOs
• Arbitrator has no ability to reform errors in a LBO

* Strike-prohibited employees listed in ORS 243.736 and 738.

Bargaining (Midterm)

− Midterm bargaining (ORS 243.698)
• Limited issue or issues
• 90 days of bargaining required 
• No mandatory mediation
• Right to implement/strike or interest 

arbitration
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Employer Communication with Employees 
During Bargaining 

Do’s:

− Factual info

− Redirect to HR

Don’t:

− Threats

− Promises

− “In my opinion”

− Direct bargaining

Information Requests

− The Duty to Bargain in Good Faith Includes the Duty to Provide 
Information
• Information must be relevant to bargaining or administering the contract
• Confidential information requires a duty to bargain an accommodation to 

balancing confidentiality with the Union’s need for the information

− There Is a Difference between an Information Request and a 
Public Records Requests
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Janus v. AFSCME  (June 27, 2018)

− Issue: Whether assessing public employees “fair share” fees as a 
condition of employment violates the First Amendment

 Dues deductions for 

Union members still 

lawful and (probably) 

required under state law

The Rule:

Public employees cannot be forced to pay for Union 
representation as a condition of their employment.

 Unlawful to deduct fair 

share fees from an 

employee’s paycheck 

unless the employee 

affirmatively consents
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Scenarios - Background

John has just been promoted to a supervisor position at 
a treatment plant operated by the Murky Waters 
District, a little-known regional water service provider in 
Oregon. He began his career working for the 
maintenance crew at a large private manufacturing 
plant.  John left the private sector in part because he 
felt like the union there did not allow his career to 
advance as quickly as he liked. John has been on the 
job for about three weeks and is getting along pretty 
well.  He has a high-degree of technical skill, which his 
co-workers appreciate. John directly supervises four 
employees. 

ULP Example #1

As John is leaving work after a long hard day, he sees one of 
the employees he supervises in the parking lot, standing by the 
entrance and talking to the employees on the next shift as they 
come in.  John likes to know what’s going on at the plant so he 
asks the employee, Gene, “what’s up?”  Gene says, “I’m telling 
the night shift about a union organizing meeting next week. See 
here’s a flyer.” 
John takes the flyer and says, “That’s a terrible thing to do! Stop 
handing out these flyers right away!”
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ULP Example #2

Two weeks later, John is on a hiring committee that will select 
who gets a promotion.  The committee interviews three 
candidates, including Gene.  John votes for one of the other 
candidates and says to the committee that Gene isn’t a “team 
player.”  Gene hears about John’s comment and asks why he 
wasn’t selected for the position.

John replies, “After the stunt you pulled with the union flyers, 
you’re lucky to still have any job.”

ULP Example #3

A few months pass and Gene’s organizing efforts have 
gathered some support for a union called the Brotherhood of 
United Laborers Like You (BULLY).  BULLY files a petition with 
the Employment Relations Board and a representation election 
is scheduled.  The day of the election, representatives from 
BULLY stand near the doorway to the polling station and tell 
every employee, “We’re gonna win this election and the first 
thing we’re gonna do is get rid of anybody who didn’t vote for 
BULLY.  So make the right choice or else. . .”
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ULP Example #4

BULLY loses the election, but a year later another union 
becomes the certified rep for the Murky Waters employees 
through a card check.  The union steward sends John a letter 
saying, “to help us prepare for upcoming negotiations, please 
provide all the job descriptions you supervise.” John places the 
letter in the nearest recycle bin and never gives it a second 
thought.

ULP Example #5

In what some might consider a questionable move, Murky 
Waters decides to put John on the bargaining team.  After the 
union submits its opening proposals, it’s obvious the two sides 
are pretty far apart. Negotiations end for the day, and John runs 
into Gene at the gas station.  Gene asked how things went and 
John says, “Well it’s all a big waste of time.  We’re just going to 
stonewall until we can implement the terms we want.  Don’t get 
your hopes up.”
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ULP Example #6

Negotiations are not going well.  Gene uses John’s comment to 
gain support for a strike.  The parties are in mediation, but there 
has been talk in the shop about a strike authorization vote.  
John calls a mandatory work meeting, and makes the following 
statement.  “When I worked at my last job, Duff Brewery, we 
went on strike and every one of us lost our jobs.  Don’t let the 
same thing happen to you.”

ULP Example #7

Undeterred, the Murky Waters employees go out on strike, and 
after two days a deal is reached.  Gene was a vocal leader on 
the picket line, which John did not appreciate. On the first day 
back from work, John assigns Gene the most tedious and 
undesirable tasks in the plant—tasks that are not in Gene’s job 
description and ones that he does not routinely perform.  
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ULP Example #8

John also informs Gene that his vacation request that had 
previously been approved is now denied due to “a change in 
policy.”  The new contract states, “Vacation requests must be 
submitted at least 48 hours prior to requested time off.  
Requests may be denied if the absence would result in 
overtime or other expense or hardship.”  When Gene presses 
John on why his request was denied, John says, “I’m going to 
deny any request during April because it’s our busiest month.”

ULP Example #9

John is interviewing applicants for a new position.  One of the 
candidates says, “It’s a priority for me to get along well with my 
coworkers.  At my last job I was the union steward.”  John ends 
the interview and selects another candidate.
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ULP Example #10

After getting hit with its 8th unfair labor practice, 
Murky Waters demotes John back to a non-
supervisory role.  One day John and Gene are 
working in the control room and get involved in a 
heated debate about the impacts of the labor 
movement in America.  They get so caught up in 
the debate that they miss several warning alarms 
and a several million gallons of untreated water 
flow into the Murky River.  John receives a written 
reprimand and Gene is terminated, even though 
both shared responsibility for the discharge equally.

Questions?
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Oregon Employment Relations 
Board: Jurisdiction, Practice and 

Procedure
Presented by:
Adam Rhynard

Chair, Employment Relations Board
September 23, 2021

What is the 
Employment Relations 

Board?

ERB administers three separate statutory schemes:
• The Public Employee Collective Bargaining Act 

(PECBA) -- ORS 243.650 through 243.806, which 
covers collective bargaining in state and local 
government in Oregon;

• The State Personnel Relations Law (SPRL) --
ORS Chapter 240, which creates appeal rights for 
certain personnel actions for management service 
and non-union employees of the State of Oregon; 
and

• The private sector labor-management relations 
law -- ORS 662.405 through 662.455, and 663.005 
through 663.295, which concerns collective 
bargaining for private sector employees who are 
not covered by federal law.

The Board is the "labor court" that resolves
disputes between state and local governments
and their employees, as well as some private
sector employers and their employees. The
Board issues final orders in contested case
adjudications of unfair labor practice (ULP)
complaints, union representation matters,
appeals from state personnel actions, and
related matters.
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Why should I care?

• Approximately 275,000 employees in the public and private sector are
under our jurisdiction. Approximately 55% of public sector employees
are represented by a union.

• Exclusive jurisdiction over unfair labor practices may impact
employment litigation, and the two areas of law frequently overlap.

• Not just labor law—the agency also hears SPRL appeals for State
management service employees and unrepresented classified
employees.

Structure of the Board
• Three Person Board appointed by

the Governor with consideration of
the interests of management, labor
and the public interest.

• State Conciliator appointed by the
Board.

• Two full-time mediators.
• Three in-house administrative law

judges-we do not use Office of
Administrative Hearings.

• Election Coordinator.

• Board Chair: Adam Rhynard

• Board Members: Lisa Umscheid
and Jennifer Sung

• State Conciliator: Janet Gillman
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Case Processing

Public Sector Unfair Labor Practices (ULP) 
Cases

• What is an unfair labor practice? 
• Hint-it’s not what it sounds like.
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Public Employer ULPs under PECBA
ORS 243.672(1)

• Interfere with, restrain or coerce employees in or because of the exercise
of rights guaranteed under the PECBA.
• Dominate, interfere with or assist in the formation, existence or
administration of any employee organization.
• Discriminate in regard to hiring, tenure, or any terms or condition of
employment for the purpose of encouraging or discouraging membership
in an employee organization.
• Discharge or otherwise discriminate against an employee because the
employee has signed or filed an affidavit, petition, complaint, or has
given information or testimony in an ERB proceeding.

Public Employer ULPs (Continued)
• Refuse to bargain collectively in good faith with the exclusive representative.
• Violate the provisions of any written contract with respect to employment
relations, including an agreement to arbitrate or to accept the terms of an
arbitration award, where the parties have agreed to accept arbitration awards as
final and binding.
• Refuse to reduce an agreement, reached as a result of collective bargaining, to
writing and sign the resulting contract.
• Use public funds to oppose or support a union organizing campaign, or to take
certain actions against employees who participate in ERB hearings).
• Attempt to influence an employee to resign from or decline to obtain
membership in a labor organization.
• Encourage an employee to revoke an authorization for the deductions described
under ORS 243.806.
• Refuse or fail to comply with any provision of PECBA.

Public Employer ULPs (Continued)
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• Interfere with, restrain or coerce any employee in or
because of the exercise of any PECBA-guaranteed right.

• Refuse to bargain collectively in good faith with the public
employer.
• Violate the provisions of any written contract with respect
to employment relations, including an agreement to arbitrate
or to accept the terms of an arbitration award.
• Refuse or fail to comply with any provision of PECBA.

Labor Organization ULPs under PECBA
ORS 243.672(2)

• Refuse to reduce an agreement, reached as a result of collective
bargaining, to writing and sign the resulting contract.
• Engage in unconventional strike activity not protected for private
sector employees under the National Labor Relations Act (such as
sitdown, slowdown, rolling, intermittent or on-and-off again strikes).
• Picket or cause, induce, or encourage to be picketed, or threaten to
engage in such activity, at the residence or business premises of any
individual who is a member of the governing body of a public employer,
with respect to a dispute over a collective bargaining agreement or
negotiations over employment relations, if an objective or effect of such
picketing is to induce another person to cease doing business with the
governing body member’s business or to cease handling, transporting or
dealing in goods or services produced at the governing body’s business.

PECBA Labor Organization ULPs (cont.)
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ULP Complaints
• May be filed by an “injured party.” Can be either an individual, union, 

or employer. Whether a party is “injured” depends on nature of the 
alleged violation.

• Statute of limitations: 180 days from the “occurrence” of the ULP or 
within 180 days of when complainant knew or reasonably should have 
known of the occurrence of the ULP.

• Filed on a form approved by the Board, along with a $300 filing fee. 
May be e-filed, emailed, mailed, hand-delivered, or faxed ($25 fax 
filing fee). 

• Parties ARE NOT required to serve the initial complaint on the
opposing parties.

ULP Hearings Process

• ULPs can either follow the standard process, or be set
for expedited consideration by the Board.

• Standard Cases: ALJ “investigates” the complaint, and
if there is an issue of fact or law, a hearing will be set.

• Expedited Cases: These cases will generally be heard
by the Board directly and submitted on oral closing
rather than briefs. The Board has discretion on whether
to grant requests to expedite proceedings.
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• Discovery: Discovery in ULP cases is generally informal, with parties disclosing relevant and non-
privileged information upon request of the opposing party. However, attorneys may issue
subpoenas and non-attorneys may request a subpoena from the ALJ. Depositions are limited only
to times when necessary to perpetuate testimony. Other formal discovery methods available in civil
litigation are generally not available (e.g., requests for admission, interrogatories).

• Motions: Parties may request “any ruling, order or other relief” by filing a written motion with the
Board. There is no particular form required, but the moving party must make a good-faith effort to
confer with the other party to seek resolution of the dispute. The motion must describe these
efforts. Responses to a motion must be filed within 14 days of the date the motion is served.

• Answer: Respondents have 14 days from the date of service of the complaint to file their written
answer to the complaint, including any affirmative defenses. If a respondent does not file an
answer, it will not be allowed to present evidence at the hearing and will be restricted to making
legal arguments. The answer is not considered filed until the $300 filing fee is received.

ULP Hearings Process

ULP Hearings Process Continued

• Exhibits and Witness Lists: Parties must generally exchange copies of
exhibits and witness lists by 7 days before the hearing. A party that fails to
comply with this requirement will not be allowed to offer evidence or call
witnesses unless they can show good cause for the failure to comply.

• Prehearing Conferences: The ALJ may call a prehearing conference to
discuss a wide variety of issues, including scheduling hearing dates, the
order in which the parties will call witnesses, formulation of the issues to be
decided, and the disposition of motions. In most cases, a prehearing
conference will be held immediately before the start of the hearing to discuss
the admission of exhibits, the statement of the issues, and other procedural
matters.
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• Burden of Proof: In ULP cases, the complainant has the burden
of proof and the burden of going forward with the evidence.
Respondents have the burden of proving affirmative defenses.

• Evidentiary Standard: The Board will admit evidence “of a type
commonly relied upon by reasonably prudent persons in conduct
of their serious affairs.” However, the Board will exclude
irrelevant, immaterial, or unduly repetitious materials.

• Post-Hearing Briefs: Briefs are usually filed after the hearing is
concluded. Generally, these must not exceed 30 pages in length.

ULP Hearings Process Continued

ULP Hearings Process
• Objections:

• Due within 14 days of the date of service of the recommended order.
• Cross-objections:

• Due within 7 days of the service of the objections.
• Oral Arguments:

• If objections are filed, the parties will have an opportunity for oral argument before the 3-member
Board. A memo in aid of oral argument may be submitted 5 or more days before the oral argument.

• Final Order:
• After oral arguments, the Board drafts and serves a final order in the case on the parties.

• Motions for Reconsideration: Parties may file a motion for reconsideration within 14 days after the
date of service of the Board’s final order
• Appeal of Board Orders:

• Board orders are appealable to the Oregon Court of Appeals under ORS 183.482. A written petition
must be filed within 60 days of the date of the order.

ULP Hearings Process Continued
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• Representation Costs: Under OAR 115-035-0055, representation costs are 
awarded as follows:

• $250 for a case dismissed without a hearing (conclusion that respondent has not 
engaged in an unfair labor practice)

• $1,000 for a case presented solely on stipulated facts.
• $3,000 for a case requiring one day of hearing.
• $5,000 for a case that requires more than one day of hearing.
• Full amount of reasonable representation costs if a civil penalty is awarded.
• $500 or less if a non-prevailing party had to rely on personal financial resources.
• Petition only needs to be filed if a party seeks an award in excess of $5,000 (due to 

civil penalty) Such a petition must be filed within 21 days of the issuance of the final 
order in the case. 

ULP Representation Costs

• If petition for representation costs over $5,000 is filed, 
objections to that petition must be filed within 21 
days.

• If objection is based on excessive time, objector must 
submit statement describing objector’s time spent on 
the case.

• If objection based on excessive hourly rate, objector 
must submit supporting statement identifying 
objector’s hourly rate.

ULP Representation Costs
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• In cases appealed to the Court of Appeals or Supreme Court, the Board must 
also issue attorney fees to the prevailing party. 

• Petition must be filed within 21 days of date of appellate judgment.
• Petition must contain:

• Statement of costs requested
• Description of actual amount of fees incurred (or bases for request).

• Objections to petition must be filed within 14 days
• If objection based on excessive time, then must submit a supporting 

statement describing the objector’s time.
• If objection based on excessive hourly rate, then must submit a supporting 

statement of objector’s hourly rate.

ULP Attorney Fees for Appeals

State Personnel Relations Law Appeals

• Appeals from State employees for certain
personnel actions

• Primarily 2 groups
• Classified employees who are not represented

by a labor organization
• Management service
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SPRL Appeals Continued
Classified Service Appeals:
• Who can file?

• A “regular employee who is reduced, dismissed, suspended, or demoted.”
• When can the State take that action?

• Misconduct
• Inefficiency
• Incompetence
• Insubordination
• Indolence
• Malfeasance
• Other unfitness to render effective service

• Management Service Appeals
• Who can file?

• A management service employee who was disciplined by:
• Reprimand
• Salary Reduction
• Suspension
• Demotion
• Removal from management service
• Dismissed from State service

SPRL Appeals Continued
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SPRL Appeals Continued
• When Must Appeals Be Filed?

• Within 30 days after the effective date of the action (postmarked or received)
• When will the Hearing Take Place?

• Within 30 days, unless the parties agree to a postponement.
• Is a Particular Form Required?

• No, but the appeal should provide sufficient information for the Board to understand
who the employer is, when the personnel action was taken, and what issues are raised
by appeal. Most commonly, appeals are submitted as letters from either the individual
employee or their attorney. Copies of disciplinary documents or personnel actions are
often included. Many appellants appear pro se.

• What is the Process of the Appeal?
• Same general process as ULP complaints, including availability of judicial review.

Union Representation Matters

• Petitions for Representation
• (Card Check or Election)

• Petition to add Unrepresented Employees to an Existing 
Bargaining Unit

• (Card Check or Election) 

• Other Petitions for Unit Change/Clarification
• Decertification Petitions
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• Petition with Showing of Interest
• Posting of Notice of Petition
• Ability to Waive Hearing and Agree to Consent Election
• Any Objections or Motions to Intervene

• If so, Hearing and Recommended Order
• If case concerns unrepresented employees, subject to an expedited process

• Election and Tally of Ballots
• Any Objections to Conduct of Election or Conduct Affecting Results of 

Election
• Certification of Election Results

Union Representation Matters

Mediation and Conciliation Services

•Mediation of Collective Bargaining Disputes
•Grievance and ULP Mediation
•Interest-based Bargaining Training and 
Facilitation

•Arbitrator List (under newly passed HB 
2930, agency appoints an arbitrator in law 
enforcement misconduct cases)
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RESOURCES FOR ADVOCATES IN EMPLOYMENT 
RELATIONS BOARD MATTERS

ERB Website – http://www.oregon.gov/erb/pages/index.aspx
 ERB Rulebook, Forms, Orders, Complaints, Interest Arbitration

Awards, Conciliation Services, and more.
 SPRL Digest – summaries of Board orders decided under the

SPRL
 SPRL Q & A—guide to SPRL procedures and cases

Oregon State Bar Treatise: Labor and Employment Law: Public
Sector, 2011 Edition.

University of Oregon’s Labor Education and Research Center’s
Monograph Series

Public Employee Collective Bargaining Act Digest

Public Employee Collective Bargaining Reporter
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