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SCHEDULE

8:50 Opening Remarks
Eric Blaine, 2021 Government Law Chair, Crook County Counsel’s Office, Prineville

9:00 Legislative Update
F Recent legislation from the 2021 session
F Special sessions
Jim McCauley, Legislative Director, League of Oregon Cities, Salem

9:45 Transition
9:50 Insurance for Government Lawyers

F Insurance policy interpretation, the policyholder’s perspective
F Managing and transferring risk for public entities
F Dealing with the insurer and advocating for the insured
Erik Kropp, Deputy County Administrator for Deschutes County, Bend
Kevin Mapes, Bateman Seidel Miner Blomgren Chellis & Gram PC, Portland

10:50 Break
11:00 Legal Obligations to the Homeless After Martin v. City of Boise 

F The Ninth Circuit’s decision in Martin v. Boise 
F District court’s decision in Blake v. Grants Pass 
F Challenges facing local governments
F How to navigate the landscape after Martin v. Boise 
F What are other cities doing?
F Potential legislation in 2021
Anna Joyce, Markowitz Herbold PC, Portland
Harry Wilson, Markowitz Herbold PC, Portland

12:00 Lunch
1:15 Natural Resource Legislation

F Secure Rural Schools program
F Wildfire
F Farm bill
F Forest management
Susan Jane Brown, Western Environmental Law Center, Portland
Malcolm McGeary, Natural Resources Director for Senator Wyden, Portland

2:00 Transition
2:05 Code Enforcement for Government Lawyers

F Confluence of the land use and code processes
F Nuisance and zoning violations
F Procedural options for local enforcement
Greg Frank, Contract Hearings Officer, Lake Oswego
Daniel Kearns, Reeve Kearns PC, Portland

3:05 Closing Remarks and Adjourn
Eric Blaine, 2021 Government Law Chair, Crook County Counsel’s Office, Prineville
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FACULTY

Susan Jane Brown, Western Environmental Law Center, Portland. Ms. Brown is a staff attorney and 
the Western Environmental Law Center Wildlands Program director. Her primary focus of litigation is 
federal public lands forest management, but her practice includes cases involving the Endangered 
Species Act, National Environmental Policy Act, National Forest Management Act, and other land 
management statutes. A nationally recognized expert on forest law, she has been appointed by the 
Secretary of Agriculture to cochair the Federal Advisory Committee on the National Forest Management 
Act. Ms. Brown is a recipient of the Wilburforce Foundation Conservation Leadership Award, honoring 
her years of work protecting wildlife and wildlands in the western United States and recognizing her 
outstanding leadership in the conservation movement. Ms. Brown is also on the adjunct law faculty at 
Lewis & Clark Law School, teaching Forest Law and Policy.

Greg Frank, Contract Hearings Officer, Lake Oswego. 

Anna Joyce, Markowitz Herbold PC, Portland. Ms. Joyce leads the firm’s appellate group. Before 
joining Markowitz Herbold, Ms. Joyce served as Oregon’s Solicitor General, where she led a team of 
attorneys in developing, coordinating, and briefing the State’s legal position in appeals in state and 
federal appellate courts, including the United States Supreme Court. Ms. Joyce has also served as a 
Lewis & Clark Law School adjunct professor, teaching the appellate advocacy moot court class. She 
has presented at numerous continuing legal education classes. Ms. Joyce is the 2021 treasurer of the 
Oregon State Bar Appellate Practice Section Executive Committee, a member of the OSB Government 
Law Section, and a member of the Owen M. Panner American Inn of Court. She is admitted to practice 
in Oregon and Washington and before the U.S. Supreme Court.

Daniel Kearns, Reeve Kearns PC, Portland. 

Erik Kropp, Deputy County Administrator for Deschutes County, Bend. Mr. Kropp has served as Deputy 
County Administrator for Deschutes County since November 2007. Prior to joining Deschutes County, 
he spent 13 years with the City of Phoenix, Arizona, in various departments, including budgeting, youth 
and education, parks and recreation, personnel, and public works.

Kevin Mapes, Bateman Seidel Miner Blomgren Chellis & Gram PC, Portland. Mr. Mapes represents 
plaintiffs and defendants in a wide variety of business disputes involving commercial lending, partnership 
disputes, general contract matters, construction disputes, and commercial real estate disputes. He 
dedicates a significant portion of his practice to the representation of policyholders in insurance 
coverage disputes. Mr. Mapes is also an experienced environmental litigator and has represented 
clients in matters involving the federal Superfund law and its state-law equivalents, claims involving 
RCRA and the Clean Water Act, and claims for Natural Resource Damages. He is admitted to practice 
in Oregon, Washington, and California.

Jim McCauley, Legislative Director, League of Oregon Cities, Salem. Mr. McCauley has extensive 
experience in government relations, public affairs, communications, and public policy development. He 
has worked in the areas of natural resource policy and regulation, land use planning, transportation 
investment and planning, national and international certification standards, association management, 
health care transformation, water quality, energy policy, economic development, community corrections, 
public safety, federal appropriations, and grant writing.
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Malcolm McGeary, Natural Resources Director for Senator Wyden, Portland. In his capacity as Senator 
Wyden’s Natural Resources Director, Mr. McGeary covers issues such as agriculture and food, energy, 
Native Americans, animals, environmental protection, and public lands and natural resources..

Harry Wilson, Markowitz Herbold PC, Portland. Mr. Wilson chairs Markowitz Herbold’s Government 
Practice Group. He has extensive experience in high-profile, complex litigation. He has represented a 
wide array of public officials, election campaigns, and advocacy organizations, including the Governor 
of Oregon, the Attorney General of Oregon, legislators, labor unions, industry associations, and ballot 
measure and political campaign organizations. In addition to his government work, he represents public 
and private companies in high-stakes commercial disputes, with a focus on intellectual property claims. 
He is a member of the American Health Lawyers Association, the Multnomah Bar Association, and the 
Federal Bar Association. Mr. Wilson has received two Excellence in Justice Awards from the Oregon 
Department of Justice.

FACULTY (Continued)
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2021 Legislative Briefing

LLeeggiissllaattiivvee  OOvveerrvviieeww

• January 19, 2021 – June 28, 2021

• Senate - 18 Democrats/11 Republicans/1 Independent

• House – 37 Democrats/23 Republicans

• 3,200 pre-session filed bills

• 5 new legislative committees
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LLOOCC  
MMeemmbbeerr  
VVoottiinngg  --
PPrriioorriittiieess

PPrriioorriittyy  TTiittllee ##  ooff  VVootteess

Mental Health Service Delivery 55

COVID-19 Economic Recovery Investments 50

Infrastructure Financing and Resilience 44

Property Tax Reform 36

Broadband Infrastructure and Technical Assistance Funding 34

Right-of-way/Franchise Fees Authority Preservation 31

Housing and Services Investment 27

Long Term Transportation Infrastructure Funding 24

Water Utility Rate and Fund Assistance 20

State Highway Funds Formula 16

Digital Equity and Inclusion 15

Increased Budgetary Flexibility During Budgetary Emergency 14

Local Speed Setting Authority 14

Municipal Broadband and Municipal Pole Protection 14

Low-Income Energy Efficiency and Affordability Programs 13

Beer and Cider Tax Increase 12

Expedited Siting for Shelter and Affordable Housing 8

Marijuana Tax Local Rate Limitation Increase 7

Photo Enforcement Safety Cameras 5

Reducing Wastewater Impacts from Wipes and Other “Non-
Flushables”

5

Building (Reach) Code – Energy Efficiency Local Option 4

Local Energy Generation Project Support 3

Tort Liability Reform 3

Green Energy/Renewables – Expanded Local Option 1

Local Climate Action Planning Resources 1

New Mobility Services 1

Write-In Answers 1

LLOOCC  PPrriioorriittiieess  
• Mental Health Investment
• COVID-19 Economic Recovery
• Comprehensive Infrastructure Package
• Property Tax Reform
• Housing and Services Investment
• Water Utility and Rate Assistance
• Disaster Relief and Recovery 
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OOrrggaanniizzaattiioonnaall  PPrriioorriittyy

• Avoid unfunded mandates.

• Preserve local decision-making and problem-solving authority.

• Preserve Local Revenue Streams.

• Serve in a supportive role to provide local tools and resources.

• Avoid shifting additional costs onto local government partners.

Tracy Rutten Rainey
Lobbyist
Water Supply, Wastewater/Stormwater, Public 
Contracting, Environment, Energy, Solid 
Waste/Recycling
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WWaatteerr  IIssssuueess::

• HHBB  22773399  –– Establishes statewide drinking water/wastewater assistance 
program. LLOOCC  PPRRIIOORRIITTYY..  ((SSuuppppoorrtt))

• HHBB  22334444 – Requires manufacturers of wipes (cleaning, make-up, personal 
care, etc.) to adhere to statewide labeling standard indicating product should 
not be flushed down toilets. ((SSuuppppoorrtt))

• HHBB  22114444  (other legislation anticipated to be introduced) –– Allows for transfer 
of stored water to change type of use for water or the location of storage. 
((SSuuppppoorrtt))

WWaatteerr  IIssssuueess  ((ccoonntt..))::
• HHaarrmmffuull  AAllggaall  BBlloooommss  ((HHBB  22882211,,  HHBB  33009933,,  HHBB  33110022))  – Implements 

recommendations from interim workgroup process. Working with OFB on 
details of fixing problems.  ((SSuuppppoorrtt))

• HHBB  22331100  –– PPiippee  pprreeeemmppttiioonn  lleeggiissllaattiioonn..  Same bill that LOC opposed during 
2020 session. ((OOppppoossee))

• WWaatteerr  IInnffrraassttrruuccttuurree  FFuunnddiinngg::
• Business Oregon (Special Public Works Fund) - $50 million lottery bonds
• Oregon Water Resources Department - $500,000 (feasibility studies); $20 

million lottery bonds (water supply loans and grants)
• Septic Loan Program (bill number TBD) – $2 million investment for 

repair/replacement of failing septic systems, or connection to municipal 
sewer system if available. ((SSuuppppoorrtt))
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PPuubblliicc  CCoonnttrraaccttiinngg::
• HHBB  22225522  –– Study bill. Requires state to study method by which 

prevailing wage rate is determined. ((SSuuppppoorrtt))

• HHBB  22559977  – Reduces number of prevailing wage districts from 14 to 
five. ((OOppppoossee))

• HHBB  22332244  – Requires adherence with prevailing wage 
laws/requirements for private projects receiving tax credit/abatement. 
Threshold of $750,000. ((OOppppoossee))

• HHBB  22441199//SSBB  449933  – If collective bargaining agreement exist for certain 
trade, the CBA would establish the prevailing wage rate rather than 
standard wage survey. ((OOppppoossee))

EEnneerrggyy//EEnnvviirroonnmmeenntt//RReeccyycclliinngg::
• HHBB  22999955  -- 100% Renewable Energy (updates of Renewable Portfolio 

Standard by 2035).

• GGrreeeenn  TTaarriiffff//CCoommmmuunniittyy  RReenneewwaabblleess  

• HHBB  22006655**//HHBB  22559922  – Recycling System Modernization
* (HB 2065 – product of 2-year Recycling Steering Committee Workgroup)

• HHBB  22338833//HHBB  22881155//SSBB  558811  – Truth in Labeling

• BBaannss  -- (polystyrene; single-use plastics)

• PPrroodduucctt  SStteewwaarrddsshhiipp  -- (household hazardous waste; sharps; mattresses; 
single-use plastic)
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Scott Winkels Lobbyist
Mental health, human resources, public safety, and 
general government

MMeennttaall  HHeeaalltthh  IInnvveessttmmeenntt

HHBB  22008866  AApppprroopprriiaatteess  mmoonniieess  ffoorr  bbeehhaavviioorraall  hheeaalltthh  
sseerrvviicceess,,  wwoorrkkffoorrccee  ddeevveellooppmmeenntt..  ((SSuuppppoorrtt))

HB 2086 was introduced at the request of Governor Brown and directs the 
Oregon Health Authority to adopts rules requiring CCOs to provide specific 
services to address addiction and behavioral health disorders. The  
legislation encapsulates most of the LOC’s specific behavioral health goals 
and includes the crucial component of workforce development.  
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PPoolliiccee  RReeffoorrmm

• HHBB  22993300  - Police Collective Bargaining Reform, 
Improved CBO process. ((SSuuppppoorrtt))

• HHBB  22220044  - Qualified Immunity and discipline 
database. ((SSuuppppoorrtt))

• HHBB  22993311  - Medical exams for all arrestees, LOC 
((ooppppoosseess))  this added cost without additional 
resources.

TToorrtt  LLiiaabbiilliittyy

• HHBB  22220055::  Allows a civil action for the enforcement of state law 
((OOppppoossee));;

• HHBB  22220077::  Eliminates the local government tort cap and applies 
the state cap to all public bodies ((OOppppoossee,,  aa  lloott))..  

• HHBB  22663388::  Tort immunity for good faith actors for COVID claims 
((SSuuppppoorrtt))  

• SSBB  221133::  Duty to defend architects and engineers. ((OOppppoossee))
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Mark Gharst Lobbyist
Tax, finance and economic development issues

PPrrooppeerrttyy  TTaaxx  RReeffoorrmm
SSJJRR  11  –– Referral to voters to remove Measure 50 from the constitution, requires 
legislature to enact legislation to address inequalities.  

HHBB  22443388  aanndd  SSBB  115588  – Likely vehicles for reform concept, currently property tax 
study. ((LLOOCC  ssuuppppoorrttss  PPrrooppeerrttyy  TTaaxx  rreeffoorrmm))

HHJJRR  1133  –– Voter referral: 
• Requires maximum assessed value/real market ratio of .75
• Provides 5-year period to get to ratio
• Provides homestead exemption of lesser of $25,000 or first 25% of RMV

SSJJRR  1111 – Voter referral to freeze seniors’ property taxes
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OOtthheerr  PPrrooppeerrttyy  TTaaxx
SSBB  554455 – Grants higher property tax exemption for property of veterans with 
service-connected disabilities.  

SSBB  445599  –– Provides property constructed to replace homestead destroyed or 
damaged by 2020 wildfire may not be added to assessment roll before July 1, 
2025.  Could hamper reestablishing tax base in affected communities.  
Numerous other bills around this topic.

SSBB  116677  –– Provides that assessed value of property may be value determined to 
be necessary to effect fairness and equity in assessed values of property in 
same area in same property class.  Allows property tax appeals based on 
neighbors’ value. 

LLooddggiinngg  TTaaxxeess
HHBB  22557799  –– Increases state transient lodging tax rate and requires additional moneys 
to be used exclusively for affordable housing in county.  See also HB 2500 that does 
not direct spending.

AAllccoohhooll  TTaaxxeess
HHBB  22774400  –– Establishes compensation schedule for Oregon Liquor Control Commission 
retail sales agents.  Similar concept in OLCC budget.  Will greatly reduce city revenues, 
((LLOOCC  ooppppoossee))..
SSBB  331166  –– Increases compensation to distillery owners on tasting room sales.  Less 
significant revenue hit with economic development benefits.  LOC likely neutral. 

MMaarriijjuuaannaa  TTaaxxeess
HHBB  22001155  –– Increases maximum percentage of tax that governing body of city or 
county may impose on sale of marijuana items from 3% to 10%.  Will help mitigate 
Measure 110 losses. ((LLOOCC  ssttrroonnggllyy  ssuuppppoorrttss))
HHBB  22229944  –– Imposes tax on wholesale sales of marijuana items across county borders.  
All revenue goes to county. 
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BBuuddggeett  AAsskkss//NNeeeeddss
SSppeecciiaall  PPuubblliicc  WWoorrkkss  FFuunndd  ((SSPPWWFF))
Governor’s recommended budget has $50 million in lottery bonds; 
critical financing resource for cities

SSttaattee  SShhaarreedd  RReevveennuuee  BBaacckkffiillll
Measures 110 will significantly decrease marijuana revenues going to 
cities, Governor’s recommended budget has a $22.5M Special Purpose 
Appropriation

RReevveennuuee  BBaacckkffiillll ffoorr  WWiillddffiirree  CCoommmmuunniittiieess
Some cities have lost a significant portion of their tax base and will need 
assistance for 2021-22 budget year

Ariel Nelson Lobbyist
Housing, Development, and Land Use
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HHoouussiinngg  aanndd  LLaanndd  UUssee

Expedited Shelter Siting
Waives all local siting and zoning regulations and the land use appeals process, for 
approving the siting of emergency shelters for a one-year period. Includes funding for specific 
local governments to create navigation centers.
Homelessness and Public Space
Requires local ordinances that regulate the acts of sitting, lying, sleeping or keeping warm 
and dry on outdoor property open to the public include reasonable time, place and manner 
limitations on enforcement of the regulations as applied to persons experiencing 
homelessness. Includes liability protection for public bodies.
HB 2100 – Modernizing Oregon’s Housing Stabilization Funding System 
Updates state statute guiding federal and state emergency housing funding to increase 
availability of culturally responsive services and increase coordination with local homeless 
response systems and planning efforts. Adds local governments to the list of entities who 
advise the Oregon Housing and Community Services Department on policy framework and 
programs.

HHoouussiinngg  aanndd  LLaanndd  UUssee

SB 458/HB 2283 – Middle Housing Land Division 
Allows land division to separate dwelling units for new middle housing allowed in cities.

HB 2488 – Climate Justice Land Use Update
Requires Land Conservation and Development Commission to make changes to statewide 
land use planning goals by December 31, 2026, to address climate justice by addressing 
climate change adaptation and mitigation and environmental justice for disadvantaged 
communities. Requires Commission to adopt interim climate justice standards on or before 
July 1, 2021 for local government's use until meeting compliance with goal changes.

HB 2556 – Land Use Notice Delivery Expansion
Expands required delivery of certain land use notices to property owners and to properties 
from 100 feet to 600 feet of subject property within an urban growth boundary and from 250 
feet to 2,640 feet of subject property outside and urban growth boundary.
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HHoouussiinngg  aanndd  LLaanndd  UUssee
HB 2558 – Housing Density Near Transit
Requires local governments to allow certain residential development within one-eighth mile 
of fixed guideway corridor stops. Requires local governments to incorporate new 
requirements into future comprehensive plan updates. 
HB 2918 – Surplus Land Inventory for Affordable Housing
Requires state agencies and local government to annually prepare and submit a survey of 
surplus real property to the Department of Land Conservation and Development. 

AAnnnneexxaattiioonn
HB 2287 – Annexation Elections
Double-majority elections for island annexation.
HB 2288 – Annexation Consent
Limits city ability to require annexation consent in exchange for providing services.

WWeettllaannddss
HB 2218 – Wetlands Regulation and Economic Development
Directs Department of State Lands to study impact of laws related to 
wetlands on economic development and to provide results of study in report 
to interim committees of Legislative Assembly no later than September 15, 
2022
HB 2245 – Removal-fill Penalties
Prohibits Department of State Lands from imposing civil penalty for violation 
of removal-fill laws in wetland if wetland was not listed on wetlands inventory 
and person committing violation did not have actual knowledge that site was 
wetland.
HB 2246 – Removal-fill Violations
Prohibits Director of Department of State Lands from requiring enhancement 
of wetlands to correct violation of removal-fill law
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Budget – DLCD (SB 5530)

Policy Option Package 110 – Housing Planning: $3,904,344  
Retains DLCD housing staff and provides $2.5M in grants and technical assistance for local governments, including 
cities with fewer than 10,000 people, to adopt more flexible housing ordinances, analyze housing need in the 
community, and implement housing production strategies.

Policy Option Package 112 – Climate Mitigation: $1,000,000  
Supports the state’s eight metropolitan areas in implementing the Climate Friendly and Equitable Communities 
rulemaking, which aims to reduce climate pollution in the transportation sector and promote more affordable, equitable 
development. This package implements DLCD’s work under Executive Order 20-04, specifically the multi-agency 
Every Mile Counts program. Most of the funding ($768,900) goes to cities and counties within the metropolitan areas 
to implement new rules scheduled to be adopted late 2021.

POP 98 – DOGAMI Program Reorganization: $1,098,801 
Transfers 7 FTE from DOGAMI’s Geological Survey and Services division to DLCD, supporting efforts to develop 
hazard resilient communities. This integration into the state land use planning program will bolster efforts to reduce 
risks from hazards via mapping, data creation, analyses, and scientific studies. DLCD will also focus on the risks to 
marginalized communities and apply equity-based priorities to natural hazards and land use planning. Transfer 
proposed for July 1, 2022.

Budget – OHCS (SB 5011)

LLOOCC  HHoouussiinngg  aanndd  SSeerrvviicceess  LLeeggiissllaattiivvee  PPrriioorriittyy
The League will advocate for additional state resources 
across the housing spectrum to address the most 
pressing housing issues facing Oregon today. The 
League will support the Governor’s Recommended 
Budget for Oregon Housing and Community Services 
(OHCS) and consider supporting additional funding 
needs in coordination with the Oregon Housing Alliance 
and other partners.
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Jenna Jones Legislative Analyst
Telecom, broadband, cable, ROW management

BBrrooaaddbbaanndd  

BBrrooaaddbbaanndd  IInnffrraassttrruuccttuurree  IInnvveessttmmeennttss
• $100 million in bonds allocated in GRB for broadband 

infrastructure grants
• Staffing for State Broadband Office
• Funding for technical assistance



Chapter 1—Presentation Slides: 2021 Legislative Briefing

 1–15New and Newer Issues for Local Government

BBrrooaaddbbaanndd  
HHBB  22441100  –– PPuubblliicc  BBooddiieess  CCoonnttrraaccttiinngg  wwiitthh  IISSPPss  ((OOppppoossee//AAmmeenndd))
• Prohibits public bodies, including cities, from contracting with broadband Internet access service 

providers that do not offer low-income rate program that meets minimum standards established by 
Public Utility Commission by rule. 

• Uses the same section of statute as Oregon’s Net Neutrality bill from 2018 (HB 4155), including 
exemptions.

• An amendment is in the works on this bill and will be focusing more on transparency of ISPs with low-
income programs. 

HHBB  22665544–– EExxppaannddeedd  EElleeccttrriicc  EEaasseemmeennttss  ffoorr  BBrrooaaddbbaanndd  ((AAmmeenndd))
• Allows electric utility to expand the use of their electric easement in provision of broadband services. 
• This bill is being brought forth by the rural cooperatives and has been passed in many states around the 

US. 
• Currently, we are seeking an amendment to exempt easements granted by cities on their private 

property to electric utilities from the impacts of this bill as it could affect the compensation cities are 
rightly owed. 

RROOWW  MMaannaaggeemmeenntt
HHBB  22441111//HHBB  22661133–– OOppeenn  TTrreenncchh  NNoottiiffiiccaattiioonn
• HB 2411 would require notification and process for allowing interested telecommunications providers to 

coordinate with ODOT to include installation of underground infrastructure for provision of broadband as 
part of certain projects included in Statewide Transportation Improvement Program. LOC ssuuppppoorrttss this bill.

• HB 2613 is similar to HB 2411 but applies to state and local governments. Additionally, it prescribes 
permitting requirements  and shot clocks in which those permits must be completed. LOC ooppppoosseess this 
bill.

HHBB  33004499  –– CCoouunnttyy  RROOWW  PPeerrmmiittss
• This is a bill being pushed by AOC to allow counties to charge for construction permit fees in their ROWs. 
• LOC is currently taking no position on this bill but watching it very closely because the relating to clause.
• There is a push to amend this bill to only apply to investor own utilities who require permits for county roads. 
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Jim McCauley Legislative Director
Transportation, Building Codes, and Wildfire

TTrraannssppoorrttaattiioonn
HB 2530 – Fixed Photo Radar – (SUPPORT)
• Portland has had authority to place fixed photo radar to high crash corridors since 2017.
• Portland’s experience has been positive and due to this work LOC along with Portland and other 

local government partners are supporting the expansion of the authority to all cities with a 
population greater than 50,000. 

SB 395 – Increases State Highway Fund Use on Bicycle Facilities – (OPPOSE)
• Increases required expenditure on footpaths and bicycle trails from one percent to five percent of 

amounts received from State Highway Fund (SHF). 
• HB 2017 has 4 years remaining on an implementation schedule and LOC opposes changes that 

appreciably change revenue flows agreed to in 2017.
• Counties and Cities already face a combined loss of $84 million in SHF distribution for FY 2019 and 

2020.  
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BBuuiillddiinngg  CCooddeess
HB 2656 – Third Party Building Inspection – (SUPPORT)
• Permits municipality or Department of Consumer and Business Services to contract with person to 

administer and enforce building inspection program and act as building official. 
• LOC and partner cities have been working with BCD and the DCBS Director to find a pathway 

forward for keeping the current third-party program in place.
• Bill will likely be a placeholder for legislation and will include additional administrative process for 

transparency in the decision-making process.

HB 2398 – Establishes a Statewide Reach Code – (SUPPORT)
• Establishes statewide Reach Code for residential and commercial building codes. Authorizes 

municipality to adopt Reach Code and permits municipality to establish higher standards as well.
• LOC will support efforts to establish a state-wide Reach code, which allows for local adoption and 

increase of higher standards.

WWiillddffiirree  RReessppoonnssee
HB 2722 – Community Response to Wildland Fire – (SUPPORT)
• This is a coalition bill that LOC has been involved with during the interim. 
• Establishes a Land Use and Wildfire Policy Advisory Committee that includes local government to 

dial into details for wildfire response including defensible space, possible changes to planning and 
development, home hardening design standards and who’s responsible for regulations.

• This is effectively a community-level response to wildland fire.
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Questions?
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IINNSSUURRAANNCCEE  FFOORR  
GGOOVVEERRNNMMEENNTT  LLAAWWYYEERRSS

PRESENTED AT THE ANNUAL OSB GOVERNMENT LAW SECTION
“NEW AND NEWER ISSUES FOR LOCAL GOVERNMENT” MARCH 12, 2021

By
KEVIN S. MAPES, SHAREHOLDER, BATEMAN SEIDEL

ERIK KROPP, RISK MANAGER AND DEPUTY COUNTY ADMINISTRATOR, DESCHUTES
COUNTY

MMaannaaggiinngg  RRiisskk

• Insure
• Transfer
• Manage
• Going “Bare”

2
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CCoommmmoonn  CCoovveerraaggeess

• Liability (“CGL”)
• Property

• “All risk” or “open peril”
• Defined Risk

• Errors and Omissions
• Directors and Officers
• Employment
• Excess/Umbrella

3

PPoolliiccyy  IInntteerrpprreettaattiioonn  UUnnddeerr  
OOrreeggoonn  LLaaww
Hoffman Construction Company v. Fred S. James & 
Co., 313 Or 464 (1992):  General Rules of Policy 
Interpretation

• Court’s Role:  ascertain the intent of the parties
• Where policy terms are unambiguous, they are enforced as written. 

Groshong v. Mutual of Enumclaw Ins. Co., 329 Or; 303, 308 (1999). 
• If more than one reasonable interpretation of a term is presented, the 

court “must scrutinize each interpretation in light of the specific context in 
which the term is used in the policy and also in the broad context of the 
policy as a whole.”  Red Lion Hotels, Inc. v. Commonwealth Ins. Co., 177 
Or.App. 58, 65 (2001).

• Ambiguous terms are construed against the insurer
• Four corners, no extrinsic evidence.

4
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PPoolliiccyy  IInntteerrpprreettaattiioonn  UUnnddeerr  
OOrreeggoonn  LLaaww
Konell Construction and Demolition Corp. v. Valiant 
Insurance Company, USDC Case No. CV03-412-MO 
(May 15, 2006) (Judge Mosman)

• Now, Valiant is probably the winner of the argument in one sense: at some intuitive 
level, its interpretation of the policy definition seems better than Konell’s. In a 
popularity contest, Valiant’s interpretation might win most of the time. But this 
court’s task, under governing law, is not to choose the better of two interpretations.  
When the policy is reasonably susceptible to more than one interpretation – and this 
one is at least on these facts – then it should be construed against the drafter.  Here, 
Valiant seems to have tried to perform an “e pluribus unum” with pollution 
incidents, but failed to do so clearly enough to cover this situation unambiguously.   

• In sum, nothing in the definition “pollution incident” makes the language reasonably 
susceptible to only one meaning. Based on the plain meaning of the policy terms, as 
well as the overall context of the policy, it cannot be said that Konell’s interpretation 
is unreasonable.

5

PPoolliiccyy  IInntteerrpprreettaattiioonn  UUnnddeerr  
OOrreeggoonn  LLaaww
Policy interpretation is a pro-policyholder exercise 
under Oregon law.

• Insurance policies are construed from the “perspective 
of the ‘ordinary purchaser of insurance.’”  North Pacific 
Ins. Co. v. Am. Mfrs. Mut. Ins. Co., 200 Or.App. 473, 478 
(2005).

• The policy should be construed “according to its 
character and its beneficent purposes, and in the sense 
that the insured had reason to suppose that it was 
understood.”  Shadbolt v. Farmers Ins. Exchange, 275 Or. 
407, 411, 551 P.2d 478 (1976).

6
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PPoolliiccyy  IInntteerrpprreettaattiioonn  UUnnddeerr  
OOrreeggoonn  LLaaww

• “The language used in a contract of insurance is entitled to a 
construction as favorable to the insured as in good conscience 
will be permitted, and every reasonable intendment will be 
allowed to support a view that will protect the insured and 
prevent forfeiture.”  Schweigert v. Beneficial Life Ins. Co., 204 
Or. 294, 301, 282 P.2d 621 (1955) (emphasis added).

• The general rule of insurance policy construction favoring the 
policyholder applies with special force where the insurer 
seeks to rely on exclusionary or limiting policy language to 
deny coverage.  Stanford v. American Guaranty Life Ins. Co., 
280 Or. 525, 527, 571 P.2d 909, 911 (1977) (holding that “any 
ambiguity in an exclusionary clause is strictly construed 
against the insurer”).

7

BBaassiiccss  ooff  CCllaaiimmss  AAddvvooccaaccyy

Attorneys’ Fees in Coverage Actions
• ORS 742.061
• “Except as otherwise provided in subsections (2) and 

(3) of this section, if settlement is not made within six 
months from the date proof of loss is filed with an 
insurer and an action is brought in any court of this 
state upon any policy of insurance of any kind or 
nature, and the plaintiff’s recovery exceeds the amount 
of any tender made by the defendant in such action, a 
reasonable amount to be fixed by the court as attorney 
fees shall be taxed as part of the costs of the action and 
any appeal thereon.”

8
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BBaassiiccss  ooff  CCllaaiimmss  AAddvvooccaaccyy

• The policyholder is entitled to an award of fees 
in a “reasonable amount” if:
• The insurer does not pay on the claim within six 

months of the filing of a “proof of loss”;
• The policyholder is forced to file a lawsuit in “any 

court of this state”; and
• The policyholder recovers more than the amount 

offered by the insurer.

• One-way fee statute: insurers are never entitled 
to an award of attorneys’ fees incurred in 
defeating a coverage action.

9

BBaassiiccss  ooff  CCllaaiimmss  AAddvvooccaaccyy

• No fees available in an action only for declaratory 
relief and not for damages.

• “Safe havens” available to protect insurers from fee 
exposure in personal injury protection (“PIP”) and 
uninsured/underinsured motorist (“UIM”) claims:
• Insurer must, in writing and within six months of the 

date of loss:
• Accept coverage, and the only issue is the amount of benefits 

due (PIP claims) or the liability of the uninsured/underinsured 
motorist and the damages due the insured (UIM claims); and

• Insurer consents to binding arbitration.

10
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PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
Valuation of Loss

• ORS 742.232
A fire insurance policy shall contain a provision as follows: “In case 
the insured and this company shall fail to agree as to the actual 
cash value or the amount of loss, then, on the written demand of 
either, each shall select a competent and disinterested appraiser 
and notify the other of the appraiser selected within 20 days of 
such demand… The appraisers shall then appraise the loss, stating 
separately actual cash value and loss to each item; and, failing to 
agree, shall submit their differences, only, to the umpire. An award 
in writing, so itemized, of any two when filed with this company 
shall determine the amount of actual cash value and loss.”

11

PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
Schnitzer v. S.C. Ins. Co., 62 Or App 300, 304 n5 (1983)
• Because the purpose of fire insurance is to indemnify—that is, to award 

compensation for loss without enrichment, there can be no universal test for 
determining the value of property injured or destroyed. It is for the appraisers 
and the umpire, under the facts of each case, to determine the appropriate 
indemnification when the parties cannot agree.

12
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PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
Molodyh v. Truck Ins. Exch., 304 Or 290, 297-98, 299–00 (1987)
• Our constitution provides that the right to jury trial “shall remain inviolate.” 

This right includes having a jury determine all issues of fact, not just those 
issues that remain after the legislature has narrowed the claims process. In 
many instances, the amount of the loss will be the only disputed issue.

• [A] party that demands appraisal will be deemed to have consented 
voluntarily to the appraisal process and the appraisal award will be binding 
upon that party. From the material submitted of record in this case, it is 
apparent that plaintiff, in demanding arbitration, was following the condition 
precedent of appraisal requirement established by the Court of Appeals in 
Marcotte v. Farmers Insurance Co., supra. Plaintiff continued to assert his 
right to a jury trial throughout this litigation. Consequently, plaintiff remains 
entitled to a jury trial on this issue.

13

PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
Replacement Cost vs. Actual Cost Value

• ORS 742.206
A fire insurance policy shall contain provisions as follows: “In 
consideration of the provisions and stipulations herein or added 
hereto and of _______ dollars ($_______) premium this company, 
for the term of _______ from the ______ day of _______, 2_____, 
to the ______ day of _______, 2____, at 12:01 a.m., at location of 
property involved, to an amount not exceeding _______ dollars 
($_______), does insure _______ and legal representatives, to the 
extent of the actual cash value of the property at the time of loss, 
but not exceeding the amount which it would cost to repair or 
replace the property with material of like kind and quality within a 
reasonable time after such loss, without allowance for any 
increased cost of

14
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PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))

repair or reconstruction by reason of any ordinance or law 
regulating construction or repair, and without compensation for 
loss resulting from interruption of business or manufacture, nor 
in any event for more than the interest of the insured, against 
all direct loss by fire, lightning and by removal from premises 
endangered by the perils insured against in this policy, except as 
hereinafter provided, to the property described hereinafter 
while located or contained as described in this policy, or pro 
rata for five days at each proper place to which any of the 
property shall necessarily be removed for preservation from the 
perils insured against in this policy, but not elsewhere.

15

PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
Schnitzer v. S.C. Ins. Co., 62 Or App 300, 303 (1983)
• The import of using replacement cost less physical depreciation rather than 

market value to determine actual cash value is that, under the insurance 
policies, plaintiffs are entitled to recover the amount of insurance, the actual 
cash value of the building or the cost of repairs, whichever is less.

16
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PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
• Business Interruption

• Building Ordinance Code Coverage

17

PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
“Ensuing Loss” and “Efficient Proximate Cause” Rule

• Gowans v. Nw. Pac. Indem. Co., 260 Or 618, 621 (1971)

It is an established rule of insurance law that where a peril specifically 
insured against sets other causes in motion which, in an unbroken 
sequence and connection between the act and final loss, produces the 
result for which recovery is sought, the insured peril is regarded as the 
proximate cause of the entire loss.

It is our opinion that in this case the payment by plaintiffs of a reward for 
recovery of their jewelry was a natural and direct consequence of the theft 
of the jewelry and followed naturally, although indirectly, from that act 
under the facts of this case and in the absence of evidence to the contrary.

18



Chapter 2—Presentation Slides: Insurance for Government Lawyers

 2–10New and Newer Issues for Local Government

PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))

Nw. Agr. Co-op. Ass'n, Inc. v. Cont'l Ins. Co., 95 Or App 
285, 287-90 (1989) 
Defendant's policy, under which plaintiff purchased 
only “b.”, reads in part:
• “A. WE WILL PAY.
• “1. We will pay for loss to a covered auto or its equipment 

under:
• “a. Comprehensive Coverage. From any cause except the 

covered auto's collision with another object or its overturn.
• “b. Specified Perils Coverage. Caused by:
• “(1) Fire or explosion;
• “(2) Theft;
• “(3) Windstorm, hail or earthquake;

19

PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
• “(4) Flood;
• “(5) Mischief or vandalism;
• “(6) The sinking, burning, collision or derailment 

of any conveyance transporting the covered auto.
• “c. Collision Coverage. Caused by the covered 

auto's collision with another object or its 
overturn.”

20
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PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
A fire always is started by something.… If defendant 
intended to exclude from its specified perils coverage 
losses caused by collision, it could have done so easily. 
Indeed, it put exactly such an exclusion into its 
comprehensive insurance provision. Defendant's 
interpretation of its policy is not so compelling that we 
are persuaded to add exclusionary language that 
defendant could have, but did not, put in the policy. Even 
if we accept the plausibility of defendant's interpretation, 
its policy is at best ambiguous with respect to coverage 
for fires caused by collision. Ambiguities in the terms of 
insurance policies should be construed in favor of 
coverage.

21

PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
Montee v. State Farm Fire & Cas. Co., 99 Or App 401, 40405 
(1989)
• The policy contains the exclusion:

• “1. We do not insure for loss to the property described in 
Coverage A either consisting of, or directly and immediately 
caused by, one or more of the following:

• “(i) settling, cracking, shrinking, bulging or expansion of 
pavements, patios, foundation, walls, floors, roofs, or ceilings;

• “However, we do insure for any ensuing loss from items a. 
through j. unless the loss is itself a Loss Not Insured by this 
Section.” (Emphasis supplied.)

22
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PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))
We also disagree with plaintiffs' argument that the damage 
constituted a “collapse” that ensued from the settling and cracking. 
Nothing in the record indicates that the house actually collapsed or 
that the particular damages were not of the excluded kinds. 
Plaintiffs' point seems to be that, given the sheer volume and 
severity of the settling and cracking, the whole must be regarded as 
different from the sum of the parts, and the aggregate loss must be 
viewed as different in kind from the particular damages that 
comprised it. Had the house in fact collapsed, that might have been 
an “ensuing loss” within the meaning of the exclusion. However, we 
do not agree that the extensiveness and seriousness of the settling 
and cracking mean that the overall loss was something other than 
settling and cracking, or that it ensued from settling and cracking. In 
effect, plaintiffs urge us to read the policy as excluding coverage 
only for minor settling and cracking; the language of the exclusion 
does not permit that reading.

23

PPrrooppeerrttyy  PPoolliicciieess  
((FFiirrsstt––PPaarrttyy  CCllaaiimmss))

Coinsurance
• This does not mean a “co-payment” by the insured, but your clients think it 

does.

24
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LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))
• What is Covered?  “All sums” that the insured becomes 

legally obligated to pay because of (not for):
• Bodily Injury
• Property Damage
• Personal Injury and Advertising Injury

• Caused by an “Occurrence”
• “An accident, including continuous or repeated exposure to substantially the 

same general conditions.”
• Single occurrence versus multiple occurrences

• Bodily Injury/Property Damage during the policy 
period.

25

LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))
• The Duty to Defend

• Extremely broad, and triggered by the mere potential for coverage
• Based on two documents:  the complaint and the policy.  Insurers 

may not deny coverage based on extrinsic evidence
• One potentially covered claim = defense to entire suit, including 

uncovered claims
• What is a “suit”?
• Choice of counsel, payment of fees.
• Value of defense obligation.

26
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LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))
Ledford v. Gutoski, 319 Or. 397 (1994):

• “An insurer has a duty to defend an action against its 
insured if the claim against the insured stated in the 
complaint could, without amendment, impose liability 
for conduct covered by the policy. In evaluating whether 
an insurer has a duty to defend, the court looks only at 
the facts alleged in the complaint to determine whether 
they provide a basis for recovery that could be covered 
by the policy[.]***An insurer should be able to 
determine from the face of the complaint whether to 
accept or reject the tender of the defense of the action.”

• Eight corners – limited exception.

27

LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))

• “The insurer has a duty to defend if the complaint 
provides any basis for which the insurer provides 
coverage.  Even if the complaint alleges some conduct 
outside the coverage of the policy, the insurer may still 
have a duty to defend if certain allegations of the 
complaint, without amendment, could impose liability 
for conduct covered by the policy.  Any ambiguity in the 
complaint with respect to whether the allegations could 
be covered is resolved in favor of the insured.”

28
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LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))

• “When a liability insurer undertakes to ‘defend,’ it agrees to provide 
legal representation and to stand in the shoes of the party that has 
been sued. The insured relinquishes control over the defense of the 
claim asserted. Its potential monetary liability is in the hands of the 
insurer. That kind of relationship carries with it a standard of care 
that exists independent of the contract and without reference to 
the specific terms of the contract.” Georgetown Realty, Inc. v. Home 
Ins. Co., 313 Or. 97 (1992).

• Duty to defend includes a duty to settle where it would be 
reasonable to do so.

• Potential bad faith exposure: if an insurer has an opportunity to 
settle within policy limits but does not do so, insurer may be liable 
for any verdict in excess of the policy limits.

29

LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))
Consequences of insurer’s wrongful refusal to 
defend:

• In Oregon, not much of anything.
• Contract damages only; insurer will be required to 

reimburse the insured for defense costs that the insurer 
should have paid in the first place.

• No coverage by estoppel.
• In close cases, insurers in Oregon have every incentive to 

deny coverage.

30
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LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))
Number of Occurrences (Limits and SIRs)

“Occurrence”
• “An accident, including continuous or repeated exposure 

to substantially the same general harmful conditions.”

• One occurrence or multiple occurrences?
• “Per Occurrence” policy limits vs. “aggregate” policy limits

• Potential impact on deductibles or self-insured retentions.

31

LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))
Allocation Issues and “Other Insurance”

• Where multiple liability policies are triggered, who pays 
what?

• Most common in long-tail loss, where bodily injury or 
property damage continues across multiple policy 
periods:
• Asbestos
• Environmental claims
• Construction defects

• Two questions:
• Who indemnifies the policyholder, and how much?
• How is the loss shared among multiple insurers on the risk?

32
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LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))

“Other Insurance” Clauses, Allocation Among 
Insurers, and the Lamb-Weston Doctrine

• Insurers attempt to limit their liability through the 
use of “other insurance” clauses, arguing that their 
policy should only be excess and another should be 
primary.

• Lamb-Weston, Inc. v. Oregon Auto Insur. Co., 219 Or. 
110 (1959):
• Two insurers on the risk for a truck accident (insurer for 

the owner of the truck and for the company that leased 
the truck from the owner).

33

LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))

Trial court found one insurer primary and liable for entire 
loss; the Oregon Supreme Court disagrees:

• “Thus, in such a situation, the court is faced with 
determining which company shall be considered primarily 
liable, or treating the ‘other insurance’ clause in each 
insurer's policy as so repugnant that they must both be 
ignored, and apply the rule that the loss shall be equally 
prorated between them.”

• “[I]t is our view that any attempt to give effect to the 
‘other insurance’ provision of one policy while rejecting it 
in another is like pursuing a will o' the wisp.”

34
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LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))

• “In our opinion, whether one policy uses one clause or 
another, when any come in conflict with the ‘other 
insurance’ clause of another insurer, regardless of the 
nature of the clause, they are in fact repugnant and each 
should be rejected in toto.”

• Result: insurers share pro rata in loss.

35

LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))
What does this mean to the policyholder?

• Insurers argue that the insured can only collect an 
insurer’s pro-rata share of an insured loss and must 
collect separately from each insurer.

• INSURERS ARE WRONG!
• Cascade Corp. v. American Home Assur. Co., 206 Or.App. 

1 (2005)
• “We agree with Cascade that the Lamb-Weston doctrine 

concerns the way in which insurers divide up a covered loss 
among themselves; it has no effect on each insurer's 
independent obligation to make the insured whole to the 
extent of its applicable policy limits.”

36
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LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))

• “[A]n insurer's liability to its insured is based on the insurer's 
direct obligation to its insured, not on what other insurers may 
owe or pay.  Lamb-Weston provides a mechanism for insurers 
to determine among themselves how much each must 
contribute to the insured's loss, but it does not affect their duty 
to make the insured whole up to the limits of their policies.”

• “All sums” allocation: each insurer is directly liable to the 
policyholder for an insured loss, up to its policy limits. Insurers 
can then allocate among themselves via equitable contribution 
claims.

• Post-Cascade Corp., “all sums” was codified for environmental 
claims: ORS 465.480(3).

37

LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))
• ADDITIONAL INSURED ISSUES

• Parties to contracts, particularly construction contracts 
and vendor contracts, require “additional insured” 
status.

• Key for producers: understanding the contractual 
requirement and making sure the right additional 
insured endorsement is there to support it.

• Diligence is especially important in light of changing and 
evolving coverage forms.

• Certificates of Insurance: What Are They Good For?
• Not quite “absolutely nothing,” but not far from it…

38
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LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))

• Policy Conditions 
• Notice provisions: “as soon as practicable”
• Duty to cooperate
• General rule: an insurer cannot escape coverage based on 

insured’s breach of conditions unless insurer can show that it was 
prejudiced by the breach.

• Watch out for the Claims-Made Policy Trap!
• Under “claims made” or “claims made and reported” policies, duty 

to give notice is part of the insuring agreement and not a 
condition.

• Strictly applied: no prejudice required.
• Rare, but not unheard of, for commercial general liability coverage. 

Standard for errors and omissions (doctors, lawyers, engineers, 
architects)

• Retroactive dates.

39

LLiiaabbiilliittyy  PPoolliicciieess  
((TThhiirrdd--PPaarrttyy  CCllaaiimmss))
• Key Exclusions:

• Intentional Acts
• “Known Loss”
• “Your Product” or “Your Work”:  the business risk exclusions
• Pollution

• Total vs. Absolute vs. “Sudden and Accidental”
• Newer Endorsements:  The Incredible Shrinking Liability Policy

• Continuous or Progressive Injury or Damage Exclusions
• Non-Cumulative Clauses
• Sub-limits
• Occurrence Issues
• Removal of subcontractor exception
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LLiiaabbiilliittyy  IInnssuurraannccee  ffoorr  EEnnvviirroonnmmeennttaall  
CCllaaiimmss::  tthhee  OOrreeggoonn  EEnnvviirroonnmmeennttaall  
CClleeaannuupp  AAssssiissttaannccee  AAcctt

ORS 465.475 – 484
• Environmental claims frequently involve pollution, and 

resulting property damage, that is progressive and takes 
place over a number of years.

• Therefore, multiple policy periods may be triggered (by 
property damage during the policy period).

41

LLiiaabbiilliittyy  IInnssuurraannccee  ffoorr  EEnnvviirroonnmmeennttaall  
CCllaaiimmss::  tthhee  OOrreeggoonn  EEnnvviirroonnmmeennttaall  
CClleeaannuupp  AAssssiissttaannccee  AAcctt

• Post-1986 liability policies are generally subject to 
“absolute” or “total” pollution exclusions, which 
eliminate coverage for most environmental claims.

• Pre-1986 policies: pollution exclusions subject to 
exception for “sudden and accidental” releases. Under 
Oregon law, “sudden and accidental” means 
unexpected and unintended; there is no temporal 
element. St. Paul Fire & Marine Insur. Co. v. 
McCormick & Baxter
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Key OECAA Provisions:
• Lost Policies: ORS 465:479

• Environmental claims can involve property damage 
stretching back decades; policyholders may not have 
retained all potentially applicable policies.

• Policyholder may provide insurer with notice of a lost 
policy; insurer must investigate and provide policyholder 
with any evidence it locates of the policy’s existence and 
terms (as well as potentially applicable forms).
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LLiiaabbiilliittyy  IInnssuurraannccee  ffoorr  EEnnvviirroonnmmeennttaall  
CCllaaiimmss::  tthhee  OOrreeggoonn  EEnnvviirroonnmmeennttaall  
CClleeaannuupp  AAssssiissttaannccee  AAcctt

LLiiaabbiilliittyy  IInnssuurraannccee  ffoorr  EEnnvviirroonnmmeennttaall  
CCllaaiimmss::  tthhee  OOrreeggoonn  EEnnvviirroonnmmeennttaall  
CClleeaannuupp  AAssssiissttaannccee  AAcctt

• Written demand by Oregon DEQ or US EPA is the 
equivalent of a “suit,” triggering the duty to defend.

• “All sums” allocation: policyholder can choose which 
triggered policies must pay, up to policy limits; insurer 
can then seek contribution from other triggered 
policies.

• Right to independent counsel for reservation of rights 
defense.
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LLiiaabbiilliittyy  IInnssuurraannccee  ffoorr  EEnnvviirroonnmmeennttaall  
CCllaaiimmss::  tthhee  OOrreeggoonn  EEnnvviirroonnmmeennttaall  
CClleeaannuupp  AAssssiissttaannccee  AAcctt

• Unfair Environmental Claims Settlement Practices: ORS 
465.484

• Sets out a list of prohibited practices, including failure to 
timely investigate or to pay defense costs and failure to 
comply with OECAA lost policy provisions.

• If a court finds that an insurer unreasonably violated the 
statute, policyholder may be entitled to treble damages.
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CCoovveerraaggee  DDiissppuutteess  aanndd  tthhee  RRoollee  ooff  
PPoolliiccyyhhoollddeerr  CCoovveerraaggee  CCoouunnsseell
• Getting Beyond “No”:  Fighting the Coverage Denial
• Dealing with a Reservation of Rights

• Working with retained defense counsel to protect the insured
• Educating insurer on its duty of good faith and fiduciary obligations to the 

insured

• Settlement Negotiations
• Maximizing insurer participation

• Litigation
• Policyholder’s statutory right to attorneys’ fees:  ORS 742.061

• Morgan v. Amex:  “delivered or issued for delivery” in Oregon
• Stipulated Judgments and Assignments of Rights

• A “last resort” tactic in Oregon
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TTrraannssffeerrrriinngg  RRiisskk

• Defense, Indemnity, and Hold Harmless 
Agreements

• Insurance Requirements
• Key: Consistent and Industry-Appropriate Language
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WWhhaatt  ttoo  RReeqquuiirree  iinn  aa  CCoonnttrraaccttiinngg  
PPaarrttyy’’ss  IInnssuurraannccee

• Limits
• Types of Coverage
• Proof of Coverage
• Additional Insured Issues
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IInnssuurraannccee  NNoottiiccee  RReeqquuiirreemmeennttss

• What are the policy requirements?
• “Occurrence” policies: as soon as practicable

• The “notice prejudice” rule
• “Claims Made” policies

• May lose coverage if claim is not both asserted and reported 
during the policy period.

• Who is Responsible
• Internal process: who decides what to report and when 

to report it?
• Your broker is your friend!
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QQuueessttiioonnss??

KEVIN S. MAPES, SHAREHOLDER
BATEMAN SEIDEL MINER BLOMGREN CHELLIS
& GRAM, PC
KMAPES@BATEMANSEIDEL.COM
503.972.9917

ERIK KROPP, DEPUTY COUNTY
ADMINISTRATOR AND RISK MANAGER
DESCHUTES COUNTY
ERIK.KROPP@DESCHUTES.ORG
541.388.6584
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Cases Discussed in Presentation

Anna discussed:
F Bell v. City of Boise, 993 F. Supp. 2d 1237 (D. Idaho 2014), aff’d in part, rev’d in part and remanded 

sub nom. Martin v. City of Boise, 902 F.3d 1031 (9th Cir. 2018), op. am. and superseded, 920 F.3d 
584 (9th Cir. 2019)

F Martin v. City of Boise, 902 F.3d 1031 (9th Cir. 2018), op. am. and superseded, 920 F.3d 584 (9th 
Cir. 2019)

F Martin v. City of Boise, 920 F.3d 584 (9th Cir.), cert. denied, 140 S. Ct. 674, 205 L. Ed. 2d 438 (2019)
F Blake v. City of Grants Pass, No. 1:18-CV-01823-CL, 2020 WL 4209227 (D. Or. July 22, 2020)

Harry discussed:
F Aitken v. City of Aberdeen, 393 F. Supp. 3d 1075 (W.D. Wash. 2019) 
F Gomes v. Cty. of Kauai, 481 F. Supp. 3d 1104 (D. Haw. 2020)
F Carlos-Kahalekomo v. Cty. of Kauai, No. CV 20-00320 JMS-WRP, 2020 WL 4455101 (D. Haw. Aug. 

3, 2020)

Harry referenced this case in an answer to a question re “sweeps”
F Yeager v. City of Seattle, No. 2:20-CV-01813-RAJ, 2020 WL 7398748 (W.D. Wash. Dec. 17, 2020)

Harry didn’t have time to discuss this case, but it may be worth checking out: 
F Young v. City of Los Angeles, No. CV2000709JFWRAO, 2020 WL 616363 (C.D. Cal. Feb. 10, 2020)
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Natural Resources 
Legislation in the 117th

Congress

Malcolm McGeary, Natural Resource Director, 
Senator Ron Wyden (D-OR)

Susan Jane Brown, Wildlands Program Director, 
Western Environmental Law Center

Priorities for Senator Wyden
 Finance Chair

 Legislative Priorities
 Secure Rural Schools
 Wildfire
 21st Century Civilian Conservation Corps
 Conservation 

 Outlook
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Conservation Community Priorities
 Appropriations

 Legislation
 Wildfire 
 Trillion Trees
 Farm Bill
 Forest management

 Outlook

Questions?
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I. Code Enforcement - A Hearings Officer’s Perspective

A. “code cases” typically involve violations of specific building and/or Oregon
specialty codes

1. In General - City/County building codes and State specialty codes
2. City of Portland:  includes fire code, sewer/water billing codes, noise

code, city tree code, marijuana code, for-hire transportation code,
licensing codes, sign code, etc.

B. Language specific
1. Prosecution or defense of any alleged code violation involves the

reading and understanding of the specific code section(s) that are the
subject of the code violation case

2. General principles of administrative law may apply but understanding
the specific code section(s) relevant to the code enforcement case is/are
critical

C. Is the case a “standard” code enforcement process or is it an “appeal?”
1. “Standard Case” code enforcement process – One initiated by the

government
2. “Appeal Case” code enforcement process -  A governmental entity (i.e.,

building department, fire department, etc.) renders an administrative
decision and the affected person/entity disputes the government
position

D. Typical steps in prosecuting or defending a “Standard Case” code enforcement
action:

1. Read and understand the relevant section(s) of code (a repeat of
points made above) related to the specific code enforcement case

2. Review the City/County/special district code to determine if there are
general process provisions related to the code enforcement cases

a. The governmental entity may have an “administrative” process
(not a hearing before a hearings officer and/or
council/commission) available (i.e., City of Portland Chapter 20.60
– Property Maintenance, Enforcement and Regulations)

b. The governmental entity may have specific hearing
requirements/procedures (i.e., City of Portland Chapter 22.03 and
administrative rules ADM 9.01 and 9.05)
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3. List the code requirements related to the alleged code violation
a. If prosecuting the code enforcement case…use the code

requirements as a checklist – if all of them are met then proceed
with enforcement

b. If defending the code enforcement case…use the code
requirements as a checklist – if all are met then discuss remedies
and/or settlement and if the requirements are not all met – you
now have your defense

c. Review notice requirements
1. May be in in the “code enforcement” sections of the code; or
2. May be set forth in general process/procedures

requirements of the code
d. Determine the enforcement process

1. May be in the “code enforcement” section of the code; or
2. May be set forth in general process/procedure

requirements of the code
3. Specific issues to address

i. First Contact
1. If prosecuting

a. Inspector or Inspector’s Supervisor
2. If defending

a. Inspector or Inspector’s Supervisor
b. Administrative review

panel/committee
c. Legal counsel for the jurisdiction
d. Hearings office (Portland)

ii. Process/Procedural concerns
1. Will there be a hearing or conference – if yes,

a. Review the code to determine the
hearing or conference procedures

i. What evidence will be
accepted/admitted at a hearing
or conference?

ii. What form may/must the
evidence be submitted

iii. When may/must the evidence
be submitted

iv. Who, if anyone, is allowed to
testify
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2. Appeal rights
a. Ultimately, most government final

decisions (non-land use) are
appealable to the Oregon Circuit Court
under the Writ of Review process
(ORS 30.010 et seq.)

e. Hearing or Conference (selected issues)
1. Notice of Rights - Does the code require the

council/commission, hearings officer or administrative
review panel to announce (orally or in printed form)
specific rights of the parties (i.e., City of Portland Chapter
22.03.040, ORS 183.415 and OAR 137-003-0002)

2. Discovery - Is discovery allowed (i.e., City of Portland
22.03.060, 23.03.070 and 22.03.07)

i. If yes, what are the limits and/or restrictions
ii. If no, consider open/public records request

3. Pre-hearing conference – is the pre-hearing process
available

4. Does the Code or jurisdiction allow for or require
alternative dispute resolution (mediation or arbitration)

5. Evidentiary Standard (See City of Portland Chapter
22.03.080 and OAR 137-003-0050)

6. Remedies. (i.e., City of Portland Chapter 29.70)
i. Can the governmental entity assess civil

penalties/fines
1. If yes,

a. What factors determine the amount
b. Is there a strict schedule or limits

ii. Can the governmental entity “order enforcement”
(i.e., specific performance) or other non-monetary
remedy? (i.e., City of Portland, in certain cases, may
order a structure vacated [without the need of a
landlord/tenant type eviction process] and/or a
structure be demolished)
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7. Final Order
i. Requirements (i.e., OAR 137-003-0070)

ii. Can counsel for the prosecution or defense provide
“proposed Order” language

iii. Is there an opportunity to correct an Order
8. Appeal (See paragraph I.d.4.c.ii.2 above)

II. Code Enforcement and Land Use Overlap – Enforcement of Land
Use Approval Conditions

A. City of Portland Experience
1. If there is an alleged violation of a land use approval

a. “Straight code enforcement” process (see comments above)
b. Reconsideration – opens possibility of using the land use code

(Portland Chapter 33.700.040)
1. 33.700.040 Purpose “The ability to publicly reconsider a

land use approval provides an opportunity to determine if
the use of development is in compliance with this Title.  It
also allows for clarification of prior land use approvals.  As
part of this reconsideration, the ability to add new
conditions or even revoke the approval provides a strong
enforcement mechanism for this code”

2. When can 33.700.040 be used
i. Not for land use approvals related to plan

amendments, zone changes and land divisions
(33.700.040 B)

ii. May be available
1. For land use approvals except for those in

paragraph b.i. above.
2. When “one or more conditions of land use

approval have not been implemented or have
been violated” (33.700.040 B.1)

3. 33.700.040 B.2 and B.3 contain additional
situations where a land use approval may be
considered
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3. How is reconsideration of a land use approval initiated?
i. Only by the Director of the Bureau of Development

Services (process requirements set forth in
33.700.040 C. and D.)

4. Possible Actions at the reconsideration hearing
i. Finding that the alleged violation(s) did not occur

ii. Finding that the actual use of the land does not “fully
comply” but the “violations are not substantial
enough to warrant revocation”

1. Modify existing conditions
2. Add new conditions to ensure compliance
3. Refer the case to the City Code Enforcement

Officer
iii. Revoke the land use approval

5. Hearing decision appealable to City Council

B. Deschutes County Experience (Deschutes County Code Chapter 22.40 –
Declaratory Ruling)

1. Not strictly a “code enforcement substitute”
2. Not used when there is a pending land use application
3. Not used when there is a pending “code enforcement action”
4. Who may request?

a. Owner of subject property or the holder of a land use permit
(22.40.020 A)

5. What kind of issues are addressed?
a. “available only in instances involving fact-specific controversy and

to resolve and determine the rights and obligations of particular
parties to the controversy” (22.40.010 B)

6. Process same as for land use applications (22.40.030)
7. Effect is “conclusive on the subject of the ruling and bind the parties

thereto as to the determination made” (22.40.040 A)
8. Appeal (possibly to the County Commissioners)
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ZONING VIOLATIONS AND LOCAL ENFORCEMENT 
 

Presented to the OSB Government Law Section CLE – Spring 2021 
By Daniel Kearns, Reeve Kearns, PC – (503) 997-6032 

 
I. What is the nature of a local government enforcement action:  

Land Use Decision, Enforcement Action, or Both? 
 
A.  LUBA has exclusive jurisdiction to review final “land use decisions” and “limited land use 

decisions.”  ORS 197.825(1) & (2), see also definitions of operative terms in ORS 197.0151 
especially definition of “land use decision” in ORS 197.015(10)2 and “permit” at ORS 
215.402(4) and 227.160(2).3  LUBA’s remedies are limited to remand, reversal and 
affirmance; LUBA cannot provide injunctive relief or award damages.  

 
B.  Circuit Court retains statutory authority and jurisdiction over actions brought to enforce 

local land use regulations or conditions of an already issued permit.4   Circuit court’s review 
authority includes the ability to resolve all land use questions that are necessarily part of a 

                                                 
1  Expedited land divisions are reviewed directly by the Court of Appeals and not by LUBA or the circuit 
courts.  See ORS 197.630.   
 
2  The statutory definition of “land use decision” in ORS 197.015(10) is rather convoluted, but the basic 
notion is that a land use decision is a final local government action that involves the discretionary application or 
interpretation of the jurisdiction’s land use regulations and involves the exercise of significant amounts of legal or 
policy judgment. See e.g., League of Women Voters v. Coos County, 82 Or App 673, 729 P2d 588 (1986) and 
Flowers v. Klamath County, 98 Or App 384, 388, 780 P2d 227, rev den 308 Or 592, 784 P2d 1099 (1989); McKay 
Creek Valley Assoc. v. Washington County, 18 Or LUBA 71 (1989); Kunkel v. Washington County, 16 Or LUBA 
407, 413 (1988) and Doughton v. Douglas County, 82 Or App 444, 449, 728 P2d 887 (1986), rev den 303 Or 74 
(1987).  When rendering a quasi-judicial “land use decision,” the local government must provide the decision 
making procedures set forth in ORS 197.763.   
 
3  “Permit” is defined the same for both cities and counties and means the “discretionary approval of a 
proposed development of land” under state law or the local government’s land use regulations.  Any action that 
qualifies as a “permit” must provide the decision making procedures required of cities in ORS 227.175 or counties 
in ORS 215.416.  See Tirumali v. City of Portland, 169 Or App 241, 7 P3d 761, rev denied, 331 Or 674, 21 P3d 96 
(2000), see also Friends of The Creek v. Jackson County, 165 Or App 138, 995 P2d 1204 (2000) and Doughton v. 
Douglas County, 82 Or App 444, 728 P2d 887 (1986). 
 
4  ORS 197.825(3) makes clear that circuit courts retain authority to hear enforcement actions: 
 

Notwithstanding subsection (1) of this section, the circuit courts of this state retain jurisdiction: 
 
(a)  To grant declaratory, injunctive or mandatory relief in proceedings arising from decisions 

described in ORS 197.015 (10)(b) or proceedings brought to enforce the provisions of an 
adopted comprehensive plan or land use regulations; and 

 
(b)  To enforce orders of the board in appropriate proceedings brought by the board or a party 

to the board proceeding resulting in the order. 
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properly plead enforcement action.5  Remedies in circuit court include declaratory and 
injunctive relief, the award of monetary damages, costs and summary abatement. 

 
C.   Municipal or Justice Court has concurrent jurisdiction with circuit courts over all violations 

committed in the city where the court is located.6 Municipal Courts lack equitable powers.  
 
II. Bases for Local Government Enforcement Authority: 
 
A. Statutory, all local governments:  ORS chapter 1537 and 30.315.8 
 
B. Statutory, cities:  ORS 227.280.9 
 
C. Statutory, counties:  ORS 215.185 and 215.190.10 

                                                 
5  See Josephine County v. Garnier, 163 Or App 333, 337-38, 987 P2d 1263 (1999) and Clackamas County v. 
Marson, 128 Or App 18, 22, 874 P2d 110, rev. den. 319 Or 572, 879 P2d 1286 (1994).  This is not the case in 
Washington State, however, where the Land Use Petition Act (LUPA) is the exclusive means for appealing all final 
local decisions concerning land use permits, land use decisions and actions to enforce local land use regulations.  
See RCW 36.70C.020(1)(c).  LUPA proceedings are procedurally similar to LUBA appeals, and with essentially the 
same standard and scope of review and range of remedies, except the reviewer is a superior court judge. 
 
6   ORS 221.339 outlines the jurisdiction of Oregon Municipal Courts. ORS 221.339 provides that  
 (1) A municipal court has concurrent jurisdiction with circuit courts and justice courts over all violations 

committed or triable in the city where the court is located. 
 
7  ORS chapter 153 provides general procedural requirements and penalties for a broad category of violations, 
which include code infractions.  However, chapter 153 is not intended to preempt a local government’s ability to 
adopt and follow its own enforcement procedures.  See ORS 153.030.   
 
8  ORS 30.315 (Proceedings by cities and counties to enforce ordinances and resolutions) provides that: 
 

An incorporated city or any county may maintain civil proceedings in courts of this state against any person 
or property to enforce requirements or prohibitions of its ordinances or resolutions when it seeks: 

 
 (a) To collect a fee or charge; 
 (b) To enforce a forfeiture; 
 (c) To require or enjoin the performance of an act affecting real property; 
 (d) To enjoin continuance of a violation that has existed for 10 days or more; or 

(e) To enjoin further commission of a violation that otherwise may result in additional violations of the 
same or related penal provisions affecting the public morals, health or safety. 

 
9  227.280 (Enforcement of development legislation) provides that “The council may provide for enforcement 
of any legislation established under ORS 227.215.” 
 
10  Counties have the following basic enforcement authority under ORS 215.185 (Remedies for 
unlawful structures or land use): 
 

(1) In case a building or other structure is, or is proposed to be, located, constructed, maintained, 
repaired, altered, or used, or any land is, or is proposed to be, used, in violation of an ordinance or 
regulation designed to implement a comprehensive plan, the governing body of the county or a 
person whose interest in real property in the county is or may be affected by the violation, may, in 
addition to other remedies provided by law, institute injunction, mandamus, abatement, or other 
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D. Local code, comprehensive plan and home rule charter:  Virtually all local codes and charters 
provide at least a general grant of authority to enforce the jurisdiction’s land use regulations 
and comprehensive plan.  This is sufficient authority for the local government, on its own 
motion, to initiate a wide range of enforcement proceedings.11  Oregon’s home rule charter 
authority provides all cities with the ability and authority to control matters of local concern, 
which necessarily includes  

 
III. Typical Enforcement Action – a 2-part hybrid: 
 
Zoning enforcement actions typically consist of two parts: (1) a land use component that 
determines whether use of the land violates the land use regulations and address any land use 
defenses, e.g., nonconforming uses, uses accessory to allowed uses, vested rights, etc. and (2) an 
enforcement action that simply takes action according to the land use determination, i.e., an 
injunction of the use or dismissal of the action.12  Selection of the forum and therefore the 
method of review is important from each party’s perspective 

 
A. Land Use Decision – This part of the enforcement process addresses the land use issues and 

results in a land use decision, e.g., what is the “use” that is the basis of the enforcement 
action and alleged to be a violation, is it allowed/prohibited in the zone or a violation of an 

                                                 
appropriate proceedings to prevent, temporarily or permanently enjoin, abate, or remove the 
unlawful location, construction, maintenance, repair, alteration, or use. When a temporary 
restraining order is granted in a suit instituted by a person who is not exempt from furnishing bonds 
or undertakings under ORS 22.010, the person shall furnish undertaking as provided in ORCP 82 
A(1). 
 
(2) The court may allow the prevailing party reasonable attorney fees and expenses in a judicial 
proceeding authorized by this section that involves a dwelling approved to relieve a temporary 
hardship. However, if the court allows the plaintiff reasonable attorney fees or expenses, such fees 
or expenses shall not be charged to the county if the county did not actively defend itself or the 
landowner in the proceeding. 

 
Under ORS 215.190 (Violation of ordinances or regulations) “[n]o person shall locate, construct, maintain, 
repair, alter, or use a building or other structure or use or transfer land in violation of an ordinance or 
regulation authorized by ORS 215.010 to 215.190 and 215.402 to 215.438.” 
 
11  See Department of Transp. v. City of Mosier, 161 Or App 252, 984 P2d 351 (1999) where the Court of 
Appeals upheld Mosier’s authority to initiate unilaterally an enforcement against ODOT as a land use proceeding 
pursuant to the following enforcement provision in the Mosier Zoning Ordinance: 
 

In case ... land is or is proposed to be used, in violation of this ordinance, the ... land thus in violation 
shall constitute a nuisance and the City may, as an alternative to other remedies that are legally 
available for enforcing this ordinance, institute injunction, mandamus, abatement or other 
appropriate proceedings to prevent, enjoin temporarily or permanently, abate or remove the 
unlawful location, construction, maintenance, repair, alteration or use. 

 
12  See Sauvie Island Agr. League v. GGS (Hawaii), Inc., 107 Or App 1, 810 P2d 856  (1991). 
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existing permit, any land use defenses?13  This necessarily involves the interpretation and 
application of the local land use regulations and is invariably discretionary, i.e., it involves 
the exercise of significant legal and policy judgment.  In addition, consideration of any 
defenses, e.g. nonconforming use, similar use, vested rights also involves discretion and will 
be part of the land use decision.  Is the violation cured by obtaining a permit or variance, and 
can that happen in the context of the enforcement action?  Property owner/violator/applicant 
have statutorily guaranteed right to a land use decision making process that complies with 
ORS 197.763 and either ORS 215.416 or 227.175.  The product is a land use decision 
appealable to LUBA.  In many jurisdictions, the enforcement action can be suspended while 
the defendant makes a land use application that could result in a “permit” that cures the 
violation or legalizes the use.  E.g., Portland and Clackamas County.  However, some 
jurisdictions, e.g., Multnomah County, do not allow the suspension of the enforcement 
proceeding to allow the respondent to seek a land use decision that would cure the violation.  
The applicant or proponent of the use always has the burden of proof in land use proceedings 
even if it is an enforcement proceeding.14 

 
B. Declaratory and Injunctive Relief – The remedy.  Once the use in question is determined to 

be a violation of the local land use regulations, there must be a proceeding to actually take 
action on that determination, i.e., a judicial declaration of the violation and order enjoining 
the violation.  A Code Enforcement Hearings Officer, a municipal court judge or a circuit 
court judge can perform this.  Under some circumstances the local governing body can also 
fill this role, depending upon what enforcement authority is provided in the local code or 
charter.  The remedy portion of an enforcement action typically does not involve a “land use 
decision;” however, the court may address defenses, e.g., nonconforming use, vested right, 
the resolution of which constitute a land use decision so long as these issues are part of a 
properly pled enforcement action.  Except under this circumstance, circuit courts do not have 
the authority to render a “land use decision.”  Significantly, the local government has the 
burden of proof by a preponderance of the evidence in civil enforcement actions.  In criminal 
actions, the government’s burden is to prove guilt beyond a reasonable doubt. 

 
C. Lien Authority: Historically, competing liens have been examined under the method of “first 

in time is first in right”.15  Local government may write into city code that the city has a 
priority lien under which the city would have first right on unpaid liens. See ORS 223.510. 

                                                 
13  Often a land use process takes the form of nonconforming use verification.  It is an open question as to 
whether the following provision in ORS 197.522, enacted by the 1999 Legislature, implicitly requires approval of 
such applications: 
 

“A local government shall approve an application for a permit, authorization or other approval 
necessary for the subdivision or partitioning of, or construction on, any land that is consistent with 
the comprehensive plan and applicable land use regulations or shall impose reasonable conditions 
on the application to make the proposed activity consistent with the plan and applicable regulations.”  
(Emphasis added) 

 
14  ODOT v. City of Mosier, 36 Or LUBA 666, 671 (1999), citing Lane County v. Bessett, 46 Or App 319, 612 
P2d 297 (1980). 
 
15   State By Director of Veterans’ Affairs v. Vickery, 299 Or 315, 318 (1985).  
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Not only must each city maintain a lien docket,16 the city must also have certain information 
available in the docket per ORS 223.230.17  Tax liens arise at the time the tax is assessed, not 
the time at which the lien is recorded. Davis v. Davis, No. 08-3097-CL, 2009 U.S. Dist. 
LEXIS 49310, at 5 (D. Or. June 10, 2009).  A city must conduct the foreclosure of an 
assessment lien in accordance of ORS 223.535.18 

 
D. None of the above In rare circumstances, the local government, or other local decision 

maker, can review a property for compliance with a previously issued permit to decide 
whether the permit has been violated and, in the process, not make a land use decision, i.e., in 
reviewing permit compliance, the local government does not necessarily need to interpret or 
apply any land use regulations.  Such a decision is not a statutory “land use decision” and is 
appealable to circuit court through a writ of review procedure.19  If a petitioner timely 
appeals to LUBA, which then decides it lacks jurisdiction, the case can be transferred to 
circuit court.20   

                                                 
16  See Portland’s municipal lien docket info page: https://www.portlandoregon.gov/auditor/56596.  
 
17  ORS 223.230 provides in pertinent part:  
 (1) After expiration of the time for filing application under ORS 223.210 (Right of property owners to apply 

for installment payment of assessment), the local government shall enter in a docket kept for that purpose, 
under separate heads for each local improvement, by name or number, a description of each lot or parcel of 
land or other property against which the final assessment is made, or which bears or is chargeable for a 
portion of the actual cost of the local improvement, with the name of the owner and the amount of the unpaid 
final assessment. The entries shall be made as of the date of initial determination and levy of the final 
assessment. 

 
18  ORS 223.515 provides that:  

(1) Each lawfully established unit of land or tract must be sold separately and for a sum equal to or exceeding 
the greater of: 

(a) The amount of the unpaid final assessment plus interest, penalties and the costs of conducting the 
sale; or 

 (b) Seventy-five percent of the total assessed value of the real property, as determined by the assessor 
of the county in which the land and improvements are located. 

(2) If more than one bid equals or exceeds the minimum sum for which real property may be sold under this 
section, the real property must be sold to the highest bidder. 

(3) If none of the bids equals or exceeds the minimum sum for which real property may be sold under this 
section or the sale is not completed for any other reason, the real property may be offered for sale as provided 
in ORS 223.560.  

(4) If the sum received for the sale of real property under this section exceeds the amount of the unpaid final 
assessment, plus interest, penalties and the costs of conducting the sale, the treasurer shall apply the proceeds 
of the sale as follows: 

 (a) To the costs of conducting the sale. 
 (b) To the unpaid final assessment or installment secured by the lien and the interest and penalties. 
 (c) To persons with recorded liens or other interest in the real property in the order of their priority. 
 (d) To the debtor or the debtors heirs or assigns. 

(5) A levy is not required upon lawfully established units of land or tracts on the list described in ORS 223.515 
but a notice of sale must be posted four consecutive weeks before the sale of each lawfully established unit of 
land or tract. 

 
19  See Mar-dene Corp. v. City of Woodburn, 33 Or LUBA 245, aff’d 149 Or App 509 (1997). 
 
20  See Balk v. Multnomah County, 38 Or LUBA 1 (2000), ORS 34.102 and OAR 661-10-0075(11). 
 



Chapter 5B—Zoning Violations and Local Enforcement

 5B–6New and Newer Issues for Local Government

IV. Several Enforcement Models: 
 
A. Large jurisdictions – Action brought before the Code Enforcement Hearings Officer by 

prosecutor, code enforcement staff and professional planning staff, e.g., City of Portland, 
Clackamas County.   

 
B. Mid-sized jurisdictions – Action brought in municipal court, with a city attorney or 

prosecutor, planning staff, but little or no code enforcement staff, e.g., Oregon City, Happy 
Valley, Canby, and Sandy.  

 
C. Small jurisdictions – Action brought in circuit court by city attorney, contract planner, no 

code enforcement official, e.g., Tangent.  Or, alternatively, an action brought before the 
governing body in a land use proceeding by the city attorney and planning staff, no code 
enforcement staff, e.g., Grant County and Mosier.  A respondent is then faced with having to 
decide where to appeal a final local decision, i.e., is it a final land use decision appealable to 
LUBA or not a land use decision appealable to circuit court with a de novo review? 

 
D. Private actions – Private parties can bring an action in circuit court for declaratory and 

injunctive relief, seeking to stop a violation and can also name the local government as a 
defendant for failing to enforce its land use regulations or permits.  It is sometimes possible 
for a private party to obtain a ruling (possibly even a land use decision) from the local 
government on the question of whether the violator’s use is lawful/unlawful.21  Where there 
are CC&Rs recorded with the offending party’s property, neighbors can bring an action for 
declaratory and injunctive relief in circuit court to enforce the CC&Rs and possibly recover 
attorney fees if they prevail.22  With all circuit court proceedings, however, there is the 
possibility of a jury trial – a factor that must be considered in the overall enforcement 
strategy.  Finally, a private party can file for a writ of mandamus under ORS 34.105 to 
34.240 in circuit seeking to compel the local government to enforce its land use regulations.  
However, the difficulty of a mandamus action is that zoning enforcement may not be deemed 
to be a mandatory governmental duty. 

 
E. The Columbia River Gorge National Scenic Area: In most land use settings, the local 

government reviews the application for compliance with the applicable approval standards, 
provides the required notice and hearing procedures, and the result is a land use decision that 
is final once the appeal period runs so long as everyone who was entitled to notice received 
it.  In the CRGNSA, however, the primary approval standard is performance based, i.e., to 

                                                 
21  Depending upon the circumstances and the local code, interpretative letter rulings from the local planner 
can be “land use decisions” appealable to LUBA.   See e.g., Weeks v. City of Tillamook, 113 Or App 285, 832 P2d 
1246 (1992); Hart v. Jefferson County, 27 Or LUBA 688 (1994) and Forest Park Neighborhood Ass'n v. City of 
Portland, 27 Or LUBA 215 (1994). 
 
22  CC&Rs (covenants, conditions and restrictions) are private use restrictions that are recorded with property 
title records, which run with the land and can be enforced by the local government and any other property owner.  
See Swaggerty v. Petersen, 280 Or. 739, 748-49, 572 P.2d 1309 (1977) (restrictive covenants are enforceable by 
private property owner even when more restrictive than local zoning).  Moreover, CC&Rs frequently include 
attorney fees provisions for the prevailing party. 
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minimize visual impact.  Some advocacy groups, such as Friends of the Columbia Gorge, 
have argued that they may challenge a permit long after approval, after the appeal period has 
run, and after construction, if the structure is not “visually subordinate” or does not 
“minimize visibility.”  However, the Washington Supreme Court in the Bea House case 
pretty explicitly stated that the Gorge Commission could not bring an enforcement action that 
is the equivalent of a collateral attack on the underlying local approval/permit after the appeal 
period has run.23  This raises some interesting procedural, substantive and constitutional 
problems. 

 
F. Citizen Enforcement through LCDC:  LCDC has adopted administrative rules by which 

citizens can petition LCDC to enforce against local governments that exhibit a “pattern or 
practice of noncompliant decision making.”24  The complaining party must first notify the 
local government in writing of the problem before seeking an enforcement order from 
LCDC.  If the local government’s response to the citizen’s letter is not adequate, LCDC may 
initiate a contested case proceeding that could lead to the issuance of an enforcement order.  
Mediation is also part of the citizen enforcement process.   

 
V. Defenses to Local Government Enforcement Actions: 

 
A. Nonconforming Use:  Nonconforming uses (grandfather rights) are uses that were lawfully 

established prior to the time restrictive zoning was first imposed and have continued without 
any lapses or discontinuations ever since.  Such nonconforming uses have the right to 
continue at the level of intensity (nature and extent) that has continuously been maintained.  
Nonconforming use law in counties is controlled by ORS 215.130(5) through (12),25 and, in 
cities, nonconforming uses are controlled only by the local land use regulations.26 

 
B. Vested rights:  Similar to nonconforming uses, but involving an inchoate or not yet fully 

deployed use, the doctrine of vested rights controls the point at which a use that has begun is 
actually vested and may continue to completion or full operation.27  LUBA and the Court of 
Appeals have held that where a local code has nonconforming use provisions, they must be 

                                                 
23  Skamania County v. Columbia River Gorge Comm’n, 144 Wash.2d 30, 26 P.3d 241 (2001). 
 
24  See OAR Ch. 660, Div. 045 and ORS 197.319 through 197.350. 
 
25  The statute provides general legal definition of what constitutes a nonconforming use, rules by which 
nonconforming uses can be altered (so as to have no greater adverse impact on the neighborhood) and specific legal 
limits of local government regulation of nonconforming uses, e.g., no public hearing for a nonconforming use 
verification.  The statute also includes a special provision for nonconforming aggregate extraction operations in that 
such uses cannot expire unless inactive for at least 12 years. 
 
26  Hood River Sand v. City of Mosier, 24 Or LUBA 381, 385 (1993). 
 
27  See the so-called Holmes factors from Clackamas County v. Holmes, 265 Or 193, 508 P2d 190 (1973), 
which as the name suggests, began as a code enforcement case, not a land use appeal. 
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applied to a vested rights claim, at least to the extent there is a lapse in the use that would 
terminate the right to complete or continue it.28    

 
C. Equitable defenses of estoppel, laches and waiver:  These equitable defenses can only be 

addressed in circuit court and take the following general form: 
 
 Estoppel – the local government or some governmental agent either approved the use 

or indicated in some fashion that it was allowed;29  
 

 Laches – the developer/owner affirmatively told the local government what it was 
intending to do, and the local government acquiesced or delayed enforcement;30  
 

 Waiver – Once the use was in place, the local government failed to enforce against it.   
 

The usual rule in Oregon as in most other states is that none of these equitable defenses is 
effective when a local government seeks to enforce the requirements of its local code.31  
Generally, any statements by the planner, building official or other government agent 
purporting to waive or change any code provision or regulation has no effect and that person 
is acting beyond his or her authority, i.e., ultra vires.32  As such, the law on this point is that 
the local government always has the authority to enforce the mandatory requirements of the 

                                                 
28  See Fountain Village Dev. Co. v. Multnomah County, 39 Or LUBA 207 (2000), aff’d, 176 Or App 213, 31 
P3d 458 (2001) (holding that the law of vested rights is very similar to the law of nonconforming uses); Crosley v. 
Columbia County, 65 Or LUBA 164, aff’d 251 Or App, 286 P3d 911 (2012) (if the local government has adopted 
legislation governing discontinuance of a nonconforming use, that legislation will also apply to discontinuance of a 
vested right).  Walmart v. City of Hood River, 72 Or LUBA 1, aff'd 274 Or App 261, 363 P3d 522 (2015). 
 
29  The elements of estoppel are (1) a representation (even an innocent one) was made; (2) by someone (i.e., 
the planning director) having knowledge of the facts, to (3) the property owner or developer as to what uses are 
allowed; (4) the statement was made with the intention that it be acted upon by the owner/developer, and (5) the 
owner/developer acted upon the representation to its detriment, and the use is later deemed to be unlawful. 
 
30  The elements of laches are: (1) a delay in enforcement or some action by the city, (2) with knowledge of 
relevant facts under which it could have acted earlier, (3) to the substantial prejudice of the developer/owner. 
 
31  Shiloh Youth Revival Center v. Emp.  Div., 44 Or App 81, 605 P2d 704 (1980); Pacific Northwest Bell Tel. 
Co. v. Sabin, 21 Or App 200, 534 P2d 984 (1975); Clackamas County v. Emmert, 14 Or App 493, 513 P2d 532 
(1973).  
 
32  Bankus v. City of Brookings, 252 Or 257, 260, 449 P2d 646 (1969) ("Nor may a city be estopped by the 
acts of a city official who purports to waive the provisions of a mandatory ordinance or otherwise exceeds his 
authority.”); Clackamas Cty. v. Emmert, 14 Or. App. 493, 500-01, 513 P.2d 532, 535-36 (1973).  Generally 
speaking, no one has a right to rely on the advice or statements of the local government planner, even when the 
advice is demonstrably wrong.  Loosli v. City of Salem, 345 Or 303, 193 P3d 623 (2008).  Equitable estoppel is 
generally inapplicable against the government because errors of government officials should not prevent the 
government from subsequently correcting that error.  Brusco Towboat v. State Land Bd., 30 Or App 509, 567 P2d 
1037 (1977), aff'd in part, rev'd in part 284 Or 627, 589 P2d 712 (1978).  Local governments and their planners 
generally cannot be held liable for bad land use advice or even unlawful land use decisions absent a showing of bad 
faith or malice on the part of the local government.  Cruz v. Multnomah County, 279 Or App 1, 12, 381 P3d 856 
(2016).  The government and its planners are protected by apparent authority immunity from damage claims based 
on merely bad land use planning advice or incorrect decisions.   
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local land use and building regulations.  That is not to say, however, that the local 
government can’t be held liable for the damages the owner incurs bringing the property or 
structure into compliance.  Where the local government has, through affirmative acts, issued 
building or land use permits, decisions or inspections, allowed the use or structure, the 
property owner is entitled to rely on those approvals.  If the local government later 
determines that the permits, etc., were improperly granted, so long as the property owner 
detrimentally relied on those permits, the local government may be liable for the cost to 
correct.33 

 
D. Constitutional Claims:  When attempting to enforce its zoning ordinances and land use 

regulations, local governments frequently face charges of selective enforcement and 
constitutional counter claims alleging discrimination, violation of equal protection, due 
process violations and uncompensated takings.  The vehicle for these claims is a civil rights 
lawsuit under Section 1983 of the Civil Rights Act, brought in either state or federal court.  
The issues involved in these claims are beyond the scope of this outline, but suffice it to say 
that these suits against the local government are sometimes successful and could mean 
substantial damage awards against the local government, including attorney fees.34   

 
 Also, equal protection claims traditionally required a plaintiff to allege and prove a pattern 

and practice of discriminatory behavior, something that used to require large numbers of 
people and many instances of discrimination.  That changed recently when the U.S. Supreme 
Court held that a class of one alleging discrimination is a sufficient basis for a federal equal 
protection claim.35   However, the plaintiff must still show a “totally illegitimate animus” and 
prove that the government’s action was intentional, irrational and wholly arbitrary.   

 
VI. A View From the Enforcement Trenches: 
 
A. The local government’s view:  Look for a quick and sure process with plenty of planner or 

prosecutorial discretion.  Avoid a cumbersome or elaborate, multi-stage process or awkward 
notice requirements.  The government should seldom have to use the full process, but when 
full process is needed the procedure should have a well-defined path with a conclusive 
ending, i.e., citation authority when a violation is noted, and a process that can result in a 
default judgment if necessary.  Minimize cost through use of in-house staff and decision 

                                                 
33  “Having adopted a zoning ordinance, the city has a duty of reasonable care in reviewing building plans and 
construction pursuant to those plans to ensure they comply with the zoning ordinance and any permits that are 
approved pursuant to that zoning ordinance. …Where building permit officials fail to exercise such reasonable care 
"to avoid the foreseeable risk of injuries occasioned by the issuance of a permit which is later revoked," a local 
government may be liable for damages for such injuries.”  Rivera v. City of Bandon, 38 Or LUBA 736, 752 (2000) 
citing Dykeman v. State, 39 Or App 629, 634, 593 P2d 1183 (1979) and Brennen v. City of Eugene, 285 Or 401, 
407-09, 591 P2d 719 (1979) (discussing the duty of reasonable care imposed on local officials charged with 
administering locally adopted regulations). 
 
34  See e.g., Mission Springs, Inc. v. City of Spokane, 134 Wash.2d 947, 961-62, 954 P.2d 250 (1998). 
 
35  Village of Willowbrook v. Olech, 528 U.S. 562, 120 S.Ct. 1073, 1074, 145 L.Ed.2d 1060 (2000) ("class of 
one" can support equal protection claim if plaintiff alleges treatment different from others and no rational basis for 
the difference in treatment).   
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maker, i.e., Code Enforcement Hearings Officer or municipal court.  Include in the local code 
clear authority for summary abatement in cases of imminent and substantial threat to public 
health, safety and welfare, cost recovery and the ability to lien the property for abatements.36  
Due process will require an evidentiary hearing before a final decision and before the final 
costs of any government abatement action is assessed on the property owner. 

 
Government abatement of the nuisance should generally be avoided because of the difficulty 
of cost recovery from such properties/owners.  A safe way to proceed if there is an actual 
local owner of the property is to obtain an abatement order from municipal court against the 
owner with a time certain for performance.  If or when the owner fails to perform and abate 
the nuisance, proceed back to court for a contempt citation and seek incarceration as the 
penalty.  Usually when facing jail time, property owners respond and clean-up their 
properties.  Alternatively, if there is a chance of recovering abatement costs through a lien 
and foreclosure, that can work if the local government can afford to invest the abatement 
costs and wait for recovery.  A relatively quick and efficient mechanism for lien foreclosure 
is through ORS 223.505 to 223.595 as a municipal assessment. 
 
Enforcement through a local land use proceeding gives greater control to the local 
government as the decision maker and provides the additional benefit of possibly shifting the 
burden of proof to the property owner/violator.  If the final decision is then appealed to 
LUBA, the standard of review for both factual and legal issues is more favorable to the local 
governmental than would be the case in circuit court.37  Finally, if the use is determined to be 
allowed, the local government can later adopt a legislative code amendment prohibiting the 
use and making it nonconforming, and then adopt an amortization program to require the 
removal of the use within a finite period of time.  Many local governments are reluctant to 
require the extinguishment of nonconforming uses or to adopt an amortization program for 
fear of costly legal challenges.38   

 
B. The defendant/property owner’s view:  Look for a sufficiently lengthy process that allows 

time to cure the alleged violation while still avoiding penalties and sanctions.  Look for a 2-
part enforcement action that allows the enforcement proceeding to be suspended to allow the 
defendant to make a separate land use application, obtain the necessary NCU verification or 
permit, and then plug that land use decision back into the enforcement proceeding.  Look for 

                                                 
36  See ORS 215.185. 
 
37  See e.g., ORS 197.829(1) providing LUBA’s standard of review and requiring great deference to local 
governing body interpretations of ambiguous code provisions and ORS 197.835(9)(a)(C) requiring substantial 
deference to the local government’s evaluation of the credibility and probative value of evidence.  See also Tigard 
Sand and Gravel, Inc. v. Clackamas County, 149 Or App 417, 424-25, 943 P2d 1106, adhered to 151 Or App 16, 
949 P2d 1225 (1997) and 1000 Friends of Oregon v. Marion County, 116 Or App 584, 587-88, 842 P2d 441 (1992). 
 
38  While some cities essentially ban unwanted uses such as large-format billboards and short-term rentals, 
many will then turn around and grandfather any preexisting uses without adopting an amortization program that 
would require eventual extinguishment within a set time frame due to fears of costly and possibly risky litigation 
from property owners or the regulated industry.  But see Cope v. City of Cannon Beach, 115 Or App 11, 836 P2d 
775 (1992), aff’d, 317 Or 339, 855 P2d 1083 (1993) upholding Cannon Beach’s ban on short-term rentals and 
sustaining its 5-year amortization program against a facial takings challenge.  
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a favorable, or at least independent and objective, decision maker.  Look for de novo appeal 
right to circuit court and avoid a land use type process where the defendant/proponent would 
have the burden of proof, and the local government decision maker has the advantage under 
LUBA’s very deferential land use review standards.39 

 
C. The affected neighbors’ view:  A property owner affected by a near-by nuisance or zoning 

violation has some options: file a code compliant with the local government, wait for the 
local government to instigate an enforcement action and hope the process bears fruit, or 
initiate a private action against the offending property owner for the nuisance or violating the 
local land use regulations or some condition of a permit.  It is possible to also bring an action 
against the local government for failing to enforce its nuisance or zoning code.  Jurisdictions 
with code enforcement officers typically attempt to resolve all code complaints that are filed 
in writing.  Absent a local code enforcement officer or other local process, adversely affected 
property owners have an explicit right in counties to seek enforcement of land use regulations 
and permits in circuit court.40  Enforcement by affected neighbors in cities (as opposed to 
counties) and avenues into municipal court are much more limited because most local codes 
do not provide a private right of action for code enforcement.  In private party actions, 
however, the plaintiff almost always has to pay its own costs and attorney fees.41   

 
  

                                                 
39  See ORS 197.829(1) requiring a high degree of deference to the governing body’s interpretation of 
ambiguous land use regulations. Siporen v. City of Medford, 349 Or 247, 259, 243 P3d 776 (2010).  Also, ORS 
197.835(9)(a)(C) requires LUBA to affirm a local factual finding when the local decision is supported by substantial 
evidence in the whole record.   
 
40  ORS 215.185. 
 
41  As mentioned above, there are few opportunities to recover attorney fees in a private party action under 
ORS 215.185. CC&Rs often include a prevailing party attorney fees provision for enforcement actions, and ORS 
34.210(2) and ORS 20.075(1) provide for prevailing party attorney fees in a mandamus action against the 
government.  See State ex rel. Aspen Group, Inc. v. Washington County Bd. of Com'rs, 166 Or App 217, 996 P2d 
1032 (2000).  In Washington, however, a land use applicant/property owner who prevails in a LUPA appeal has a 
statutory right to attorney fees on an arbitrary and capricious standard.  See RCW 64.40.020. 
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Small City  
CIVIL ENFORCEMENT CHAPTER 

 
 
Section:  
 
2.15.010 Purpose and Applicability 
2.15.020 Definitions 
2.15.030 Enforcement Requirements and Civil Infractions 
2.15.040 Citation for Civil Infractions 
2.15.050 Contents of the Civil Infraction Citation 
2.15.060 Judicial Proceeding and Procedures 
2.15.070 Nuisance Abatement by the City and Cost Recovery 
2.15.080 Civil Penalties 
2.15.090 Recordation of Assessment Lien and Foreclosure 
 
 
2.15.010   Purpose and Applicability.    This chapter provides a process for enforcing the 
requirements of the City Zoning Ordinance, Land Division Ordinance, Nuisance Ordinance, 
Dangerous Buildings Ordinance and all other ordinances, regulations, permits, licenses or 
approvals issued by the city pursuant to the city’s permitting or regulatory authority.  Where any 
city ordinance provides its own or a different enforcement procedure or remedy, those 
procedures and remedies shall be in addition to those provided in this chapter.  The civil 
process set forth in this chapter is designed to provide prompt notice to property owners and 
other interested parties that appear to be in violation of the city’s legal requirements and 
regulations and to guarantee those accused of an infraction the right to an evidentiary hearing 
on the alleged infraction.  The process is designed to provide a measure of certainty to the 
citizens of the City that violations will be addressed promptly and decisively and to ensure that 
the due process rights of those accused of infractions are protected.  This chapter shall not 
apply to criminal matters and shall not result in the imposition of criminal sanctions.  Unless 
indicated otherwise the Oregon Rules of Civil Procedure shall be applicable and may be used in 
any civil enforcement action under this chapter. 
 
 
2.15.020   Definitions.  For the purposes of this chapter the following definitions shall apply: 
 
A. “Civil infraction” means the violation or failure to comply with any provision of the City 

Zoning Ordinance, Land Division Ordinance, Nuisance Ordinance and any other 
ordinance adopted by the city that imposes legal obligations or regulations on people, 
property or activities.  Civil infraction also includes any violation or failure to comply with 
any provision or requirement of any permit, order, license or approval granted by an 
authorized city official, the city council or other decision maker. 

 
B. “Code” means, collectively, the City Zoning Ordinance, Land Division Ordinance, 

Nuisance Ordinance and any other ordinance adopted by the city that imposes legal 
obligations, regulations or prohibitions on people, property or activities plus any other 
regulation adopted or administered by the City.  “Code” also means any codification of 
ordinances that the city may adopt and from time to time amend. 
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C. “Court” means any of the following: Municipal Court, Justice Court, County Circuit Court, 
the City Council or the Code Enforcement Hearings Officer sitting in a judicial capacity 
and reviewing a civil infraction under this chapter. 

 
D. “Officer” means a sworn peace officer, or any person appointed by the mayor and 

authorized to administer and enforce the city’s code, including, but not limited to, the city 
coordinator, city recorder, city planner and the city attorney. 

 
E. “Permit” means permit, order, license or approval granted by an authorized city official, 

the city council or other governmental decision maker plus any other permit or approval 
administered or enforced by the City. 

 
F. “Person” means any individual, corporation, property owner, limited liability corporation, 

partnership, unincorporated association, local government, government agency or other 
legal entity. 

 
G. “Respondent” means any person, corporation, limited liability corporation, partnership, 

unincorporated association, or other legal entity alleged to have committed a civil 
infraction and the owner of any property on which a civil infraction is alleged to have 
occurred.  

 
 
2.15.030   Enforcement Requirements and Civil Infractions.   
 
A. No person shall engage in, or cause to occur, any use, development, construction, 
reconstruction, alteration, or maintenance of any property, building, structure or vehicle, or alter 
or use any land in violation of the Code, state law or any city-issued permit.  No person shall 
engage in any use of property, or allow a use of property under their ownership or control, that 
is prohibited by the Code, state law or otherwise not allowed by a city-issued permit.  No person 
shall fail to pay any charge due the city when such failure to pay is made a civil infraction.   
 
B. No permit for the construction, occupation or use of a property, building, structure or 
business shall be issued if such property, building, structure or business or proposed use, and 
the land upon which it is proposed to be located, is in violation with any applicable provisions of 
the Code or state law. 
 
C. Failure to obtain a permit or other approval, where one is required by the Code, shall 
constitute a nuisance and a civil infraction.  Violation of any provision of the Code or a city-
issued permit enforced under this chapter may constitute grounds for revocation, nonrenewal or 
denial of a permit issued by the city.  
 
D. Any violation of the Code, state law or a city-issued permit that is actionable under this 
chapter shall constitute a civil infraction and a nuisance.  Each day of violation shall constitute a 
separate civil infraction that can give rise to a separate citation, conviction and fine.  
 
 
2.15.040   Citation for Civil Infractions. 
 
A. Basis for the Citation:  Upon a determination by an Officer that one or more civil 
infractions have occurred, the Officer shall issue a citation to the person or other entity who the 
Officer has probable cause to believe is responsible for the activity or failure to act that is 
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deemed to be the civil infraction.  The person or entity that committed the alleged violation shall 
be responsible for the civil infraction.  In addition, if the person who committed the alleged 
violation is on property owned by another, the property owner shall be jointly and severally 
responsible for the violation. 
 
B. Service of the Citation:  The Officer shall serve the citation on the respondent(s) by any 
of the following methods reasonably calculated to actually reach the respondent: 
 

1. Personal service, or 
 
2. Certified first class mail, return receipt requested, to the respondent’s last known mailing 

address or  
 
3. Any means provided in Rule 7 of the Oregon Rules of Civil Procedure reasonably 

calculated to apprize the respondent(s) of the violation,  or 
 
4. Where a respondent avoids or eludes service or is otherwise not locatable for service, 

the City is entitled to use alternative service in the form of any of the following:  posting 
the property, publication in a local newspaper, first class mail to the property. 

 
 
2.15.050   Contents of the Civil Infraction Citation. 
 
A.  The citation for a civil infraction shall include at least the following information: 
 

1.  The name and address of the respondent(s); 
  
2.  The time, date and place the civil infraction was alleged to have occurred; 
 
3.  A statement describing the civil infraction(s) alleged to have occurred with a reference to 

the pertinent Code references or other commonly understood reference to the law, 
ordinance or permit alleged to have been violated. 

 
4. A summons indicating the time, date and place for entering a plea in court, at which time 

the respondent(s) shall appear and enter a plea responding to the charge(s) alleged in 
the citation. 

 
 
5.  A certification that the Officer issuing the citation has reasonable grounds to believe, and 

does believe, that the respondent(s) committed the civil infraction contrary to law.  This 
certificate shall be deemed equivalent to a sworn complaint. 

 
B.  A uniform traffic citation and complaint shall be deemed an acceptable form for any civil 
infraction citation under this chapter.  
 
 
2.15.060   Judicial Proceeding and Procedures. 
 
A. Jurisdiction for civil infractions filed and processed under this chapter shall be in any of 
the following venues:  Municipal Court, Justice Court, County Circuit Court, the City Council 
sitting in a judicial capacity, or a Code Enforcement Hearings Officer.  The municipal court and 
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city council may adopt, and amend from time to time, procedural rules governing their 
proceedings.   The city recorder shall serve as the Clerk to Municipal Court or the City Council 
in proceedings under this chapter. 
 
B. Unless an applicable provision of Oregon Rules of Civil Procedure requires otherwise, 
the following procedures shall be followed in proceedings initiated under this chapter: 
 

1. The respondent(s) shall appear in Court at the time and date indicated in the citation for 
entering a plea, at which time the respondent(s) shall state whether the respondent(s) 
committed or did not commit the infraction(s) alleged.  The respondent(s) may enter a 
plea by mail prior to the arraignment date indicated in the citation so long as the written 
plea is actually received by the court before the stated time of the arraignment. 

 
2. If a respondent enters a plea of having committed the infraction, no contest, fails to 

appear or otherwise timely enter a plea, the court shall find that the respondent 
committed the infraction as alleged and shall enter an order directing the respondent to 
abate, correct or otherwise remedy the violation, and the court shall impose a civil 
penalty in accordance with this chapter. 

   
3. If a respondent timely enters a plea of having not committed the infraction, the court 

shall schedule the matter for hearing. 
 
4. At the hearing, the citing Officer shall present the case and evidence in support of the 

citation.  The respondent shall be afforded an opportunity to review and rebut the 
Officer’s evidence, cross-examine the Officer’s witnesses, and present testimony, 
evidence and witnesses in support of respondent’s case.  Any party may be represented 
by an attorney, but the city shall not be responsible for providing any respondent with 
legal representation. 

 
5. The Court shall enter an order in favor of the city if the Officer proves by a 

preponderance of the evidence that the respondent committed the infraction, in which 
case the Court shall enter an order directing the respondent to abate, correct or 
otherwise remedy the violation by a time certain, and the court shall impose a civil 
penalty in accordance with this Chapter. 

 
6. The Court shall retain jurisdiction over the matter until the violation is fully remedied, 

abated or otherwise corrected in compliance with the Court’s order and the applicable 
requirements of the Code, state law or city-issued permit. 

 
7. Civil Inspection Warrants.  At any time, the City may seek, and the Court shall grant, a 

civil inspection warrant allowing entry onto private property for purposes of inspecting 
the property to determine compliance with the Code, state law or a city-issued permit.  
The warrant shall be issued upon oath or affirmation of a responsible city Officer seeking 
access to private property that the Officer has reasonable cause to believe a code 
violation exists on the property.  Access allowed by a civil inspection warrant may 
include all outdoor spaces on the property, the interior of enclosed spaces and buildings, 
and shall allow inspection of the private property between 8:00 a.m. and 7:00 p.m., with 
reasonable advance notice to the owner or occupant.  Any such warrant shall allow 
access and the ability to inspect by any responsible and suitably qualified officer, 
inspector, state or local official.  The results of any such inspection shall be submitted as 
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a written report to the Court and may be used as evidence in any civil enforcement 
action. 

   
8. Civil Contempt Proceedings.  In the event that a respondent fails or refuses to comply 

with any order issued by the Court in a civil enforcement proceeding under this chapter, 
the City may seek, and the Court may grant, a contempt order against the respondent 
declaring the respondent in contempt and imposing a sanction to include monetary fine 
and/or incarceration. 
 

 
2.15.070   Nuisance Abatement by the City and Cost Recovery. 
 
A.  Nuisance and abatement order.  Upon a finding that a respondent committed a civil 
infraction, the Court shall declare the civil infraction to be a nuisance, and if the violation still 
exists, the court shall order the respondent to abate, correct or otherwise remedy the nuisance.  
In the event the respondent fails to so abate or remedy the nuisance within the time provided for 
in the Court’s order, the order shall also provide that the Officer, without further proceedings, 
may take any action the Officer deems to be reasonably necessary to abate or remedy the 
nuisance in compliance with the Court’s order.  Alternatively, the Officer may seek a contempt 
order from Court against respondent for failing to comply with the Court’s order. 
 
B.  Summary abatement by the City in emergency situations.  With or without the 
respondent first having appeared, the Officer may seek, and the court may order, the summary 
abatement of the activity alleged in the civil infraction citation upon a finding that: 
 

1.  An imminent and substantial threat to the public health, safety or welfare exists by virtue 
of the alleged action or inaction; and 

   
2.  Immediate abatement of the activity or nuisance is necessary to prevent a threatened 

harm to the public health, safety or welfare. 
 
C. Upon the issuance of a summary abatement order under this section, the Officer may, 
without further notice or proceedings, take whatever steps are necessary to abate, correct or 
remedy the nuisance that is the basis for the citation.  The City may seek cost recovery against 
the respondent(s) for all of the Officer’s expenses incurred in undertaking a summary abatement 
action. 
 
D. Recovery of the City’s Enforcement Prosecution and Abatement Costs:  Following entry 
of an order against a respondent under this chapter, the City may petition the Court to recover 
from respondent(s) all of its reasonable costs associated with bringing and prosecuting a civil 
enforcement action under this chapter and for any abatement action that may be necessary if 
the respondent(s) fail to abate the violation.  Reasonable costs include the City’s attorney, 
administrative and staff time, inspection costs, contractor costs, materials and equipment, 
service and administrative expenses, the cost of work to demolish, remove, correct or otherwise 
abate the nuisance, and any associated disposal costs.  The City shall file with the court and 
serve on respondent(s) a sworn statement of its costs incurred in the action.  The Court shall 
review the sworn statement and any objections thereto, and shall issue an order awarding the 
City its reasonable costs incurred in the enforcement and abatement action, payable by the 
respondent(s).  Any such award of costs pursuant to this chapter shall accrue interest at the rate 
of 9% per year until paid and may be recorded as a municipal assessment lien and foreclosed 
as provided in Section 2.15.090 
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2.15.080   Civil Penalties. 
 
A.  Upon determination by the Court that one or more respondents committed a civil 
infraction under this chapter, the Court shall impose a civil penalty up to $500 per violation.  
 
B.  Each day that a violation is found to exist shall constitute a separate citable and 
sanctionable civil infraction. 
 
C. Any civil penalties awarded by the Court pursuant to this chapter shall accrue interest at 
the rate of 9% per year until paid and may be recorded as a municipal assessment lien and 
foreclosed as provided in Section 2.15.090. 
 
D.  The remedies and penalties provided in this chapter are in addition to, and not in lieu of, 
any other remedy or penalties provided by law, including, but not limited to revocation or 
nonrenewal of a permit or license, injunction, a city-initiated land use proceeding, abatement or 
civil damages as provided by the Code or state law in any court or agency of competent 
jurisdiction.  
 
 
2.15.090   Recordation of Assessment Lien and Foreclosure.  Any judgment awarding the 
city its abatement costs, fines and/or penalties against a respondent pursuant this chapter may 
be recorded at any time after issuance without further notice or proceedings, in the city’s lien 
docket and/or the County’s real property deed records as a municipal assessment lien against 
the respondent(s) real property.  The City’s lien shall have priority ahead of all other liens except 
as prohibited by any applicable law.  The City’s lien may be foreclosed as a municipal 
assessment lien pursuant to ORS 223.505 to 223.595 or through any other legal process.  This 
section shall apply to any judgment, award of costs, fines or penalties or associated lien that 
exists on the day of adoption of this 2021 ordinance.   
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