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SCHEDULE

9:00 Tips from the Bench
Judicial officers from across the state provide their tips for practice.
The Honorable Colleen Gilmartin, Clackamas County Juvenile Court, Oregon City
The Honorable Amy Holmes Hehn, Multnomah County Circuit Court, Portland
The Honorable Megan Jacquot, Coos County Courts, Coquille
The Honorable Francis “Jamie” Troy II, Multnomah County Circuit Court, Portland

10:30 Break

10:45 System Conversations: Incarceration of Youth of Color
Hear from two individuals that have gone through the system about what worked, what did not 
work, and what they’d like to see done differently.
Moderator: Anjana Kumar, Criminal Justice Reform Clinic, Lewis & Clark Law School, Portland

12:15 Lunch

1:15 The Use of Juvenile Records
F When and how ODHS records can be obtained and used in other cases
Jennifer Meisberger, Oregon Department of Justice, Portland
Ryan Phillips, RWP Legal PC, Albany

1:45 Transition

1:50 What Is the School of Origin?
F Where do kids go to school when they move?
F What happens if a foster home moves during the school year?
F What happens when kids are returned home?
Jennifer McGowan, Youth, Rights & Justice, Portland

2:20 Break

2:30 Appellate Update
Get your condensed version of what is happening and has happened in the Oregon Court of 
Appeals and the Oregon Supreme Court.
Shannon Flowers, Office of Public Defense Services, Salem
Kirsten Naito, Oregon Department of Justice, Salem

4:00 Adjourn
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FACULTY

Shannon Flowers, Office of Public Defense Services, Salem. Ms. Flowers joined the Office of Public 
Defense Services (OPDS) as a charter member of the Juvenile Appellate Section (JAS) in March 2008. 
In September 2020, she moved into OPDS’s Business Services division, where she worked to develop 
a robust training and technical assistance infrastructure for juvenile defense providers in Oregon, before 
returning to JAS in July 2021.

The Honorable Colleen Gilmartin, Clackamas County Juvenile Court, Oregon City. 

The Honorable Amy Holmes Hehn, Multnomah County Circuit Court, Portland. Judge Holmes Hehn 
is a family law judge and lead juvenile judge, handling family law matters, domestic violence, probate 
and juvenile cases. Prior to her appointment to the bench in 2013, she served as a Deputy District 
Attorney in the Multnomah County DA’s Office, including as Senior Deputy of the Juvenile and Domestic 
Violence Units.

The Honorable Megan Jacquot, Coos County Courts, Coquille. 

Anjana Kumar, Criminal Justice Reform Clinic, Lewis & Clark Law School, Portland. Ms. Kumar is a 
staff attorney with the Youth Legal Clinic, a division of the Criminal Justice Reform Clinic. The Youth 
Legal Clinic provide legal services all over the state of Oregon for youth incarcerated in Oregon state 
prisons. This includes meeting individually with youth, presenting to groups of youth about their legal 
right to access courts and challenge their conviction post-incarceration, and helping them to better 
understand what occurred in their criminal case and any civil legal issues that result from their conviction 
and/or incarceration.

Jennifer McGowan, Youth, Rights & Justice, Portland. Ms. McGowan is a supervising attorney at 
Youth, Rights & Justice (YRJ). She represents youth, children, and parents in juvenile dependency and 
delinquency proceedings. She also oversees the SchoolWorks program at YRJ, where she represents 
clients in school disciplinary and special education cases. She is a certified JTIP trainer through the 
National Juvenile Defender Center and has developed and presented trainings throughout Oregon and 
Washington related to her work with young people involved in the juvenile court system.

Jennifer Meisberger, Oregon Department of Justice, Portland. Ms. Meisberger is an Assistant 
Attorney General for the Oregon Department of Justice. As part of the Department of Justice’s Child 
Advocacy Section, Ms. Meisberger represents local branches of the Oregon Department of Human 
Services throughout Oregon, including in Hood River, Sherman, Wheeler, Gilliam, Wasco, Morrow, and 
Multnomah counties. Ms. Meisberger is a member of the Oregon Women Lawyers Gorge Chapter, the 
Mid-Columbia Bar Association, and the Oregon State Bar Juvenile Law Section.

Kirsten Naito, Oregon Department of Justice, Salem. Ms. Naito is an Assistant Attorney General who 
manages criminal and civil cases on appeal. She previously was a deputy district attorney in Deschutes 
County and before that a defense attorney representing low-income, court-appointed clients.

Ryan Phillips, RWP Legal PC, Albany. Mr. Phillips practices juvenile dependency and delinquency law. 
He previously was an Assistant Attorney General representing ODHS in juvenile dependency cases 
and a defense attorney representing parents in juvenile dependency cases.

The Honorable Francis “Jamie” Troy II, Multnomah County Circuit Court, Portland. Judge Troy was 
appointed to his position in September 2019 and sits on the family bench. Before his appointment to the 
bench, his work concentrated in the areas of juvenile and family law. He is past president of the Gus J. 
Solomon Inn of Court.
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Chapter 1A

Statute Highlights
The Honorable Colleen Gilmartin

Clackamas County Juvenile Court
Oregon City, Oregon
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Expunction

SB 575 (Effective September 25, 2021)
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB75/Enrolled

• Expunges juvenile records that could have resulted in a 
delinquency petition being filed but did not.

• Requires a juvenile department to initiate the expunction process 
and issue notice if the person does not have an open referral for a 
case by informal means and has not had contact with the 
department resulting in a conviction as an offender waived to 
adult court.

Elimination of Fines and Fees

SB 817 (Effective September 25, 2021)
https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB0817/B-Engrossed

• Eliminates fines, costs, and fees associated with juvenile 
delinquency matters.

• Judgments entered before January 1, 2022, for such fines, costs, 
and fees are considered satisfied. (Payments made toward such 
judgments before the operative date will not be reimbursed.)
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81st OREGON LEGISLATIVE ASSEMBLY--2021 Regular Session

Enrolled

Senate Bill 575
Sponsored by Senators DEMBROW, MANNING JR, LIEBER; Senators GORSEK, THATCHER,

Representatives REARDON, SOLLMAN (Presession filed.)

CHAPTER .................................................

AN ACT

Relating to juvenile records; creating new provisions; amending ORS 419A.250, 419A.260, 419A.262,

419A.265, 419C.370, 659A.030 and 670.290; and prescribing an effective date.

Be It Enacted by the People of the State of Oregon:

EXPUNCTION OF JUVENILE RECORDS

SECTION 1. (1) Sections 2 to 4 of this 2021 Act are added to and made a part of ORS

chapter 419A.

(2) ORS 419A.260 and 419A.262 are added to and made a part of sections 2 to 4 of this 2021

Act.

SECTION 2. Notice of expunction. (1) A juvenile department shall issue a notice of

expunction of a subject person’s records if the subject person:

(a) Has had contact with the juvenile department;

(b) Has never been the subject of a petition alleging that the subject person is subject

to the juvenile court’s jurisdiction under ORS 419C.005;

(c) Has never been found to be within the jurisdiction of the juvenile court under ORS

419C.005;

(d) Does not have an open referral for a case by informal means; and

(e) Has not had contact with the juvenile department resulting in a conviction under ORS

137.707.

(2) The juvenile department shall issue the notice described in subsection (1) of this

section within 90 days following the later of:

(a) The date the subject person attains 18 years of age; or

(b) If the subject person was 18 years of age or older on the date specified in section 14

(1) of this 2021 Act, the date the juvenile department receives a request for expunction from

the subject person.

(3) The juvenile department shall send the notice described in subsection (1) of this sec-

tion to each agency that the juvenile department determines, after a reasonable search of

the juvenile department’s files, may be in possession of records relating to the subject per-

son. The notice must notify the recipient agency that the agency has 60 days from the date

of receipt to expunge the subject person’s records.

Enrolled Senate Bill 575 (SB 575-A) Page 1
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(4)(a) Upon receipt of a notice of expunction, an agency shall comply and, within 60 days

of the date of receipt, return a copy of the notice to the juvenile department with an in-

dorsement indicating compliance.

(b) The juvenile department may, upon an agency’s written request, provide the agency

with an extension of time to comply with paragraph (a) of this subsection. The duration of

the extension may not exceed the later of 30 days or, if an audit or grievance under the

Interstate Compact for Juveniles relating to the subject person’s records is pending, the date

the audit or grievance is concluded.

(c) If an agency fails to comply with the requirements of paragraph (a) of this subsection,

the juvenile department shall petition the juvenile court in the county in which the juvenile

department is located for an order compelling the agency to comply.

(5) When all agencies subject to the notice of expunction have indicated their compliance

or in any event no later than the later of 90 days following the date the notice was delivered

as required by subsection (3) of this section or, if the juvenile department granted an ex-

tension of time under subsection (4) of this section, 90 days following the expiration of the

extension of time, the juvenile department shall provide the subject person with a copy of

the notice of expunction, a list of complying and noncomplying agencies, and a written notice

of rights and effects of expunction. The juvenile department then shall expunge forthwith

all records in its possession that are subject to the notice of expunction, except the juvenile

department shall retain a record of the expunction processes under this section and keep the

record confidential.

(6) The Oregon Youth Authority, in consultation with county juvenile departments, shall

develop statewide model forms to implement the provisions of this section.

SECTION 3. Effect of expunction; confidentiality; penalties. (1) Upon issuance of a notice

of expunction under section 2 of this 2021 Act or entry of an expunction judgment under ORS

419A.262, the contact that is the subject of the expunged record may not be disclosed by any

agency. An agency that is subject to a notice of expunction or an expunction judgment shall

respond to any inquiry about the contact by indicating that no record or reference concern-

ing the contact exists.

(2) A person who is the subject of a record that has been expunged under ORS 419A.262

or section 2 of this 2021 Act may assert that the record never existed and that the contact

that was the subject of the record never occurred without incurring a penalty for perjury

or false swearing under the laws of this state.

(3) Upon the juvenile department’s expunction of a subject person’s records under section

2 of this 2021 Act or ORS 419A.262, the juvenile department may destroy any records in the

juvenile department’s possession relating to the subject person’s contact under ORS 419B.100

if the records are duplicate copies of records maintained by the Department of Human Ser-

vices. The destruction of records related to the subject person’s contact under ORS 419B.100

pursuant to this subsection does not constitute expunction.

(4) Juvenile courts, by court rule or by order related to a particular matter, may direct

that records concerning a subject person be destroyed. No records may be destroyed until

at least three years have elapsed after the date of the subject’s most recent termination. In

the event the record has been expunged, the expunction judgment and list of complying and

noncomplying agencies may not be destroyed, but shall be preserved under seal. The de-

struction of records under this subsection does not constitute expunction.

(5) A notice of expunction or an expunction judgment and the list of complying and

noncomplying agencies shall be disclosed only on order of the court that would have had ju-

risdiction to compel compliance with the notice of expunction or that originated the

expunction judgment, based on a finding that review of a particular case furthers compliance

with the expunction provisions of sections 2 to 4 of this 2021 Act.

(6) A person who, in the person’s official capacity with a juvenile department, sends a

notice of expunction for an ineligible individual or fails to send a notice of expunction for an

Enrolled Senate Bill 575 (SB 575-A) Page 2
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eligible individual under section 2 of this 2021 Act has immunity from any liability, civil or

criminal, that might otherwise be incurred or imposed for making the disclosure or failing

to make the disclosure, except when the person who sends the notice has knowledge that the

individual is ineligible or when the person who fails to send the notice has knowledge that

the individual is eligible.

(7) A person subject to a notice of expunction or expunction judgment has a right of

action against any person who intentionally violates the confidentiality provisions of this

section. In the proceeding, punitive damages up to an amount of $1,000 may be sought in

addition to any actual damages. The prevailing party shall be entitled to costs and reasonable

attorney fees.

(8) Intentional violation of the confidentiality provisions of this section by a public em-

ployee is cause for dismissal.

(9) A person who releases all or part of an expunged record commits a Class A violation.

SECTION 4. Appointment of counsel. (1) If a person who is the subject of a record for

which expunction under ORS 419A.262 (2) has been denied or that is eligible for expunction

under ORS 419A.262 (3) to (10) wishes to apply for expunction and if the person is without

funds to employ suitable counsel possessing skills and experience commensurate with the

nature and complexity of the expunction process, the person may request the juvenile court

having jurisdiction over the expunction process under ORS 419A.262 (1) to appoint counsel

to represent the person in the expunction proceeding.

(2) The juvenile court shall inform a person requesting court-appointed counsel under

this section of the person’s right to be represented by suitable counsel possessing skills and

experience commensurate with the nature and complexity of the expunction process, to

consult with counsel prior to the filing of an application for expunction under ORS 419A.262

(3) to (10) and prior to a hearing on the matter and, if financially eligible, to have suitable

counsel appointed at state expense. Upon request of the person, the juvenile court shall ap-

point counsel in accordance with the provisions of ORS 419B.195 and 419B.198 to aid the

person in the expunction proceeding, including in the completion of an application for

expunction and representation in any hearings on the application for expunction.

(3) When the juvenile court appoints counsel for a person under this section and the

person is determined to be entitled to, and financially eligible for, appointment of counsel at

state expense, the compensation for counsel and reasonable fees and expenses of investi-

gation, preparation and presentation paid or incurred shall be determined and paid as pro-

vided in ORS 135.055.

SECTION 5. ORS 419A.260 is amended to read:

419A.260. (1) As used in [this section and ORS 419A.262] sections 2 to 4 of this 2021 Act:

(a) “Contact” means any instance in which a person’s act or behavior, or alleged act or behav-

ior, which could result in a referral to a juvenile department or a juvenile court’s assumption of

jurisdiction under ORS 419B.100 (1)(a) to (c) and (f) or 419C.005 comes to the attention of an agency

specified in paragraph (d) of this subsection.

(b) “Expunction” means:

[(A) The removal and destruction or sealing of a judgment or order related to a contact and all

records and references; and]

(A) The removal by destruction of a judgment or order related to a contact and all re-

cords and references associated with a subject person;

(B) The removal by sealing of a judgment or order related to a contact and all records

and references associated with a subject person;

(C) The removal by redaction of a subject person’s name and all personal identifiers and

all references to the subject person within a record; or

[(B)] (D) [Where] If a record is kept by the Department of Human Services [or the Oregon Youth

Authority, either the sealing of such record by the department or the Oregon Youth Authority or, in a

multiperson file,] the department’s affixing to the front of the file[, by the department or the youth

Enrolled Senate Bill 575 (SB 575-A) Page 3
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authority,] containing the record a stamp or statement identifying the name of the individual, the

date of expunction and instruction that no further reference [shall] may be made to the [material]

record that is subject to the expunction notice or order [except upon an order of a court of compe-

tent jurisdiction].

(c) “Person” includes a person under 18 years of age.

(d) “Record” includes a fingerprint or photograph file, report, exhibit or other material which

contains information relating to a person’s contact with any law enforcement agency, juvenile court

or juvenile department, the Psychiatric Security Review Board, the Department of Human

Services, the Oregon Youth Authority or the Oregon Health Authority and is kept manually,

through the use of electronic data processing equipment, or by any other means by a law enforce-

ment or public investigative agency, a juvenile court or juvenile department or an agency of the

State of Oregon. “Record” does not include:

(A) A transcript of a student’s Youth Corrections Education Program academic record;

(B) Material on file with a public agency which is necessary for obtaining federal financial

participation regarding financial assistance or services on behalf of a person who has had a contact;

(C) Records kept or disseminated by the Department of Transportation, State Marine Board and

State Fish and Wildlife Commission pursuant to juvenile or adult order or recommendation;

(D) Police and court records related to an order of waiver where the matter is still pending in

the adult court or on appeal therefrom, or to any disposition as an adult pursuant to such order;

(E) Records related to a support obligation;

(F) Medical records other than those related to a finding of responsible except for insanity un-

der ORS 419C.411;

(G) Records of a proposed or adjudicated termination of parental rights and adoptions;

(H) Any law enforcement record of a person who currently does not qualify for expunction or

of current investigations or cases waived to the adult court;

(I) Records and case reports of the Oregon Supreme Court and the Oregon Court of Appeals;

(J) Any records in cases under ORS 419C.005 in which a juvenile court found a person to be

within the jurisdiction of the court based upon the person’s commission of an act which if done by

an adult would constitute one of the following offenses:

(i) Aggravated murder under ORS 163.095;

(ii) Murder in any degree under ORS 163.107 or 163.115;

(iii) Attempt, solicitation or conspiracy to commit murder in any degree or aggravated murder;

(iv) Manslaughter in the first degree under ORS 163.118;

(v) Manslaughter in the second degree under ORS 163.125;

(vi) Criminally negligent homicide under ORS 163.145;

(vii) Assault in the first degree under ORS 163.185;

(viii) Criminal mistreatment in the first degree under ORS 163.205;

(ix) Kidnapping in the first degree under ORS 163.235;

(x) Rape in the third degree under ORS 163.355;

(xi) Rape in the second degree under ORS 163.365;

(xii) Rape in the first degree under ORS 163.375;

(xiii) Sodomy in the third degree under ORS 163.385;

(xiv) Sodomy in the second degree under ORS 163.395;

(xv) Sodomy in the first degree under ORS 163.405;

(xvi) Unlawful sexual penetration in the second degree under ORS 163.408;

(xvii) Unlawful sexual penetration in the first degree under ORS 163.411;

(xviii) Sexual abuse in the third degree under ORS 163.415;

(xix) Sexual abuse in the second degree under ORS 163.425;

(xx) Sexual abuse in the first degree under ORS 163.427;

(xxi) Promoting prostitution under ORS 167.012;

(xxii) Compelling prostitution under ORS 167.017;

(xxiii) Aggravated driving while suspended or revoked under ORS 163.196;

Enrolled Senate Bill 575 (SB 575-A) Page 4
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(xxiv) Aggravated vehicular homicide under ORS 163.149; or

(xxv) An attempt to commit a crime listed in this subparagraph other than manslaughter in the

second degree and criminally negligent homicide;

(K) Blood samples, buccal samples and other physical evidence and identification information

obtained, stored or maintained by the Department of State Police under authority of ORS 137.076,

181A.155 or 419C.473; [or]

(L) Records maintained in the Law Enforcement Data System under ORS 163A.035[.]; or

(M) Records of a law enforcement agency or public investigative agency concerning an

open or otherwise unresolved investigation.

(e) “Termination” means:

(A) For a person who is the subject of a record kept by a juvenile court or juvenile department,

the final disposition of a case by informal means, by a decision not to place the person on probation

or make the person a ward of the court after the person has been found to be within the court’s

jurisdiction or by a discontinuance of probation, of the court’s wardship or of the jurisdiction of the

Psychiatric Security Review Board, the Oregon Health Authority or the Department of Human

Services.

(B) For a person who is the subject of a record kept by a law enforcement or public investi-

gative agency, a juvenile court or juvenile department or an agency of the State of Oregon, the final

disposition of the person’s most recent contact with a law enforcement agency.

(2) The juvenile court or juvenile department shall make reasonable effort to provide written

notice to a child who is within the court’s jurisdiction under ORS 419B.100 (1)(a) to (c) and (f) or

to a youth who is within the court’s jurisdiction under ORS 419C.005, and to the child’s or youth’s

parent, of the procedures for expunction of a record, the right to and procedure to access counsel

under this chapter, the legal effect of an expunction order and the procedures for seeking relief from

the duty to report as a sex offender provided under ORS 163A.130, at the following times:

(a) At any dispositional hearing or at the time of entering into a formal accountability agree-

ment;

(b) At the time of termination;

(c) Upon notice to the subject of an expunction pending pursuant to application of a juvenile

department or motion on a juvenile court; and

(d) At the time of notice of execution of an expunction order.

SECTION 6. ORS 419A.262 is amended to read:

419A.262. (1)(a) An expunction proceeding under subsection (2) of this section shall be

commenced in the county where the subject person resided at the time of the most recent

contact.

(b) An expunction proceeding under subsections (3) to (10) of this section shall be com-

menced in the county where the subject person resided at the time of the most recent termination.

(2)(a) A juvenile department shall file with the juvenile court an application for

expunction of the records of a person the juvenile department determines meets the criteria

under paragraph (b) of this subsection within 90 days following the later of:

(A) The date that the person attains 18 years of age; or

(B) If the subject person was 18 years of age or older on the date specified in section 14

(1) of this 2021 Act, the date that the juvenile department receives a request to file the ap-

plication for expunction from the subject person.

(b) Upon application of either a person who is the subject of a record or a juvenile de-

partment, the juvenile court shall order expunction if it finds that:

(A) The subject person had contact with the juvenile department;

(B) The subject person has never been found to be within the jurisdiction of the juvenile

court under ORS 419C.005;

(C) There is no petition pending alleging that the subject person is subject to the juvenile

court’s jurisdiction under ORS 419C.005;

Enrolled Senate Bill 575 (SB 575-A) Page 5
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(D) The subject person has not been waived to criminal court pursuant to a hearing un-

der ORS 419C.349 or 419C.352;

(E) The subject person does not have an open referral for a case by informal means; and

(F) The subject person has not had contact with the juvenile department resulting in a

conviction under ORS 137.707.

(c) If the juvenile court denies the application for expunction under this subsection:

(A) The court must specify in the judgment denying the application for expunction the

reason for the denial.

(B) If the juvenile department submitted the application that was denied, the juvenile

department shall make reasonable efforts to send to the subject person the following:

(i) Notice of the court’s decision and a copy of the judgment denying the application for

expunction; and

(ii) Notice of the person’s right to an attorney, right to file a new application for

expunction under this subsection and right to request expunction under subsections (3) to

(10) of this section.

(C) The juvenile department or the subject person may file a new application for

expunction under this subsection.

[(2)] (3) Upon application of either a person who is the subject of a record or a juvenile de-

partment, or upon its own motion, the juvenile court shall order expunction if, after a hearing when

the matter is contested, it finds that:

(a) At least five years have elapsed since the date of the person’s most recent termination;

(b) Since the date of the most recent termination, the person has not been convicted of a felony

or a Class A misdemeanor;

(c) No proceedings seeking a criminal conviction or an adjudication in a juvenile court are

pending against the person;

(d) The person is not within the jurisdiction of any juvenile court on the basis of a petition al-

leging an act or behavior as defined in ORS 419B.100 (1)(a) to (c) and (f) or 419C.005; and

(e) The juvenile department is not aware of any pending investigation of the conduct of the

person by any law enforcement agency.

[(3)(a)] (4)(a) Notwithstanding subsection [(2)] (3) of this section, upon application of a person

who is the subject of a record kept by a juvenile court or juvenile department, upon application of

the juvenile department, or upon its own motion, the juvenile court, after a hearing when the matter

is contested under subsection [(13)] (14) of this section, shall order expunction if it finds that:

(A) The application requests expunction of only that part of the person’s record that involves

a charge, allegation or adjudication based on conduct that if done by an adult would constitute the

crime of prostitution under ORS 167.007; and

(B) The person was under 18 years of age at the time of the conduct.

(b) Except as provided in subsections [(13) and] (14) and (15) of this section, there is no waiting

period required before the juvenile court orders expunction under this subsection.

[(4)] (5) In the case of an application by the juvenile department or of the court acting upon its

own motion, expunction [shall] may not be ordered under subsections (3) or (4) of this section

if actual notice of expunction has not been given to the person in accordance with subsection

[(12)] (13) of this section unless the person has reached 21 years of age.

[(5)] (6) When a person who is the subject of a record kept by a juvenile court or juvenile de-

partment reaches 18 years of age, the juvenile court, after a hearing when the matter is contested,

shall order expunction if:

(a) The person never has been found to be within the jurisdiction of the court; or

(b) The conditions of subsection [(2) or] (3) or (4) of this section have been met.

[(6)] (7) Expunction shall not be ordered under subsections (3) to (10) of this section if actual

notice of expunction has not been given to the person in accordance with subsection [(12)] (13) of

this section unless the person has reached 21 years of age.
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[(7)] (8) Subsections [(5) and] (6) and (7) of this section apply only to cases resulting in termi-

nation after September 13, 1975.

[(8)] (9) Notwithstanding subsections [(2),] (3), (4) and [(5) to (7)] (6) to (8) of this section, upon

application of a person who is the subject of a record kept by a juvenile court or juvenile depart-

ment, upon application of the juvenile department, or upon its own motion, the juvenile court, after

a hearing when the matter is contested, may order expunction of all or any part of the person’s

record if it finds that to do so would be in the best interests of the person and the public. In the

case of an application by the juvenile department or of the court acting upon its own motion,

expunction shall not be ordered if actual notice of expunction has not been given to the person in

accordance with subsection [(12)] (13) of this section unless the person has reached 21 years of age.

[(9)] (10) Notwithstanding ORS 419A.260 (1)(d)(J)[(x), (xiii), (xix) or (xviii)], a person who has

been found to be within the jurisdiction of the juvenile court based on an act that if committed by

an adult would constitute:

(a) Rape in the third degree under ORS 163.355, sodomy in the third degree under ORS 163.385

or sexual abuse in the third degree under ORS 163.415, or an attempt to commit those crimes, may

apply for an order of expunction under subsections (3) to (10) of this section. The court shall order

expunction of the records in the case if, after a hearing when the matter is contested, the court finds

that the person:

(A) Meets the requirements of subsection [(2)] (3) of this section;

(B) [Has been relieved of the obligation to report as a sex offender pursuant to a court order en-

tered under ORS 163A.145 or 163A.150] Is not required to report as a sex offender; and

(C) Has not been convicted of, found guilty except for insanity of or found to be within the ju-

risdiction of the juvenile court based on a crime listed in ORS 419A.260 (1)(d)(J), other than the

adjudication that is the subject of the motion.

(b) A sex crime that is a Class C felony may apply for an order of expunction under subsections

(3) to (10) of this section. The court shall order expunction of the records in the case if, after a

hearing when the matter is contested, the court finds that:

(A) The person meets the requirements of subsection [(2)] (3) of this section;

(B) The person was under 16 years of age at the time of the offense;

(C) The person is:

(i) Less than two years and 180 days older than the victim; or

(ii) At least two years and 180 days older, but less than three years and 180 days older, than

the victim and the expunction is in the interests of justice and of benefit to the person and the

community;

(D) The victim’s lack of consent was due solely to incapacity to consent by reason of being less

than a specified age;

(E) The victim was at least 12 years of age at the time of the offense;

(F) Each finding described in this paragraph involved the same victim; and

(G) The person has not been convicted of, found guilty except for insanity of or found to be

within the jurisdiction of the juvenile court based on a crime listed in ORS 419A.260 (1)(d)(J) or an

offense the court is prohibited from setting aside under ORS 137.225, other than the adjudication

that is the subject of the motion.

[(10)] (11) When an expunction proceeding under subsections (3) to (10) of this section is

commenced by application of the person whose records are to be expunged, the person shall set

forth as part of the application the names of the juvenile courts, juvenile departments, institutions

and law enforcement and other agencies that the person has reason to believe possess an expungible

record of the person. The juvenile department shall provide the names and addresses of the juvenile

courts, juvenile departments, institutions and law enforcement and other agencies that a reasonable

search of department files indicates have expungible records.

[(11)] (12) When an expunction proceeding is commenced by application of the juvenile depart-

ment or upon the court’s own motion, the application or motion shall set forth the names and ad-

dresses of the juvenile courts, juvenile departments, institutions and law enforcement and other
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agencies that a reasonable search of department files indicates have expungible records and those

provided by the subject person.

[(12)(a)] (13)(a) Notice and a copy of an application for expunction under subsections [(2) to

(8)] (3) to (10) of this section shall be given to:

(A) The district attorney of the county in which the expunction proceeding is commenced and

the district attorney of each county in which the record sought to be expunged is kept; and

(B) The person who is the subject of the record if the person has not initiated the expunction

proceeding.

(b) A district attorney who receives notice under this subsection shall notify the victim of the

acts that resulted in the disposition that is the subject of the application for expunction and shall

mail a copy of the application for expunction to the victim’s last known address.

[(13)(a)] (14)(a) Within 30 days of receiving the notice of application for expunction under sub-

section [(12)] (13) of this section, a district attorney shall give written notice of any objection and

the grounds therefor to the person whose records are to be expunged and to the juvenile court.

(b) Except as provided in subsection [(14)(c)] (15)(c) of this section, if no objection is filed the

court may decide the issue of expunction either without a hearing or after full hearing under sub-

sections [(14) to (17)] (15) to (18) of this section.

[(14)] (15) When an expunction is pending under subsections [(2) to (8)] (3) to (10) of this section,

the court may proceed with or without a hearing, except that:

(a) The court may not enter an expunction judgment without a hearing if a timely objection to

expunction has been filed under subsection [(13)] (14) of this section;

(b) The court may not deny an expunction without a hearing if the proceeding is based on an

application of the subject; and

(c) The court shall proceed without a hearing if:

(A) No objection is filed under subsection [(13)] (14)of this section;

(B) The application requests expunction of only that part of the person’s record that involves

a charge, allegation or adjudication based on conduct that if done by an adult would constitute the

crime of prostitution under ORS 167.007; and

(C) The person was under 18 years of age at the time of the conduct.

[(15)(a)] (16)(a) Notice of a hearing on a pending expunction shall be served on the subject and

any district attorney filing a timely objection under subsection [(13)] (14) of this section.

(b) When a district attorney receives notice of a hearing for expunction of a record concerning

a youth or youth offender proceeding under ORS chapter 419C, if the victim of the acts that resulted

in the disposition that is the subject of the application for expunction requests, the district attorney

shall mail notice of the hearing to the victim’s last-known address.

[(16)] (17) The court shall conduct a hearing on [a pending expunction] an expunction pending

under subsections (3) to (10) of this section in accord with the provisions of ORS [419B.195,

419B.198, 419B.201,] 419B.205, 419B.208, 419B.310, 419B.812 to 419B.839 and 419B.908. Rules of evi-

dence shall be as in a hearing to establish juvenile court jurisdiction and as defined in ORS 419B.310

(3) and 419C.400 (2). The burden of proof shall be with the party contesting expunction.

[(17)] (18)(a) At the conclusion of a hearing on [a pending expunction] an expunction pending

under subsections (3) to (10) of this section, the court shall issue judgment granting or denying

expunction.

(b) The court’s denial of an application for expunction under subsections (2) to (10) of this

section does not preclude the subject person from filing an application for expunction under

any other applicable subsection of this section.

[(18)] (19)(a) The juvenile court or juvenile department shall send a copy of an expunction

judgment to each agency subject to the judgment. Attached to the expunction judgment must

be information, to remain confidential, regarding the record to be expunged and the date of

the record.

(b) Upon receipt of a copy of the judgment granting an application for expunction under

subsection (2) of this section, the agency shall comply and, within 60 days following the date
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of receipt, return the copy to the juvenile court or the juvenile department with an in-

dorsement indicating compliance.

(c) Upon receipt of a copy of the judgment granting an application for expunction under

subsections (3) to (10) of this section, the agency shall comply and, within 21 days of the date

of receipt, return the copy to the juvenile court or juvenile department with an indorsement indi-

cating compliance.

(d) The juvenile department may, upon an agency’s written request, provide the agency

with an extension of time to comply with paragraph (b) or (c) of this subsection. The dura-

tion of the extension may not exceed the later of 30 days or, if an audit or grievance under

the Interstate Compact for Juveniles relating to the subject person’s records is pending, the

date the audit or grievance is concluded.

[(19)] (20) When all agencies subject to an expunction judgment have indicated their compliance

or in any event no later than [six weeks] the later of 90 days following the date the judgment was

delivered as required by subsection [(18)] (19) of this section or, if the juvenile department

granted an extension of time under subsection (19)(d) of this section, 90 days following the

expiration of the extension of time, the juvenile court shall provide the person who is the subject

of the record with a copy of the expunction judgment, a list of complying and noncomplying agen-

cies, and a written notice of rights and effects of expunction. The juvenile court and juvenile de-

partment then shall expunge forthwith all records which they possess and which are subject to the

judgment, except the original expunction judgment and the list of complying and noncomplying

agencies which must be preserved under seal.

[(20)] (21) In addition to those agencies identified in ORS 419A.260 (1)(d), the juvenile, circuit,

municipal and justice courts, and the district and city attorneys of this state, are bound by an

expunction judgment of any juvenile court of appropriate jurisdiction in this state issuing an

expunction judgment.

(22)(a) Applications for expunction under this section shall be available from the clerk

of the court in a form prescribed by the State Court Administrator.

(b) The State Court Administrator shall prescribe the content and form of expunction

judgments under this section. The judgment forms must include a place for the court to

specify the method of expunction under ORS 419A.260 (1)(b) that applies to a given record.

[(21) Upon entry of an expunction judgment, the contact that is the subject of the expunged record

shall not be disclosed by any agency. An agency that is subject to an expunction judgment shall re-

spond to any inquiry about the contact by indicating that no record or reference concerning the contact

exists.]

[(22) A person who is the subject of a record that has been expunged under this section may assert

that the record never existed and that the contact, which was the subject of the record, never occurred

without incurring a penalty for perjury or false swearing under the laws of this state.]

[(23) Juvenile courts, by court rule or by order related to a particular matter, may direct that re-

cords concerning a subject person be destroyed. No records shall be destroyed until at least three years

have elapsed after the date of the subject’s most recent termination. In the event the record has been

expunged, the expunction judgment and list of complying and noncomplying agencies may not be de-

stroyed, but shall be preserved under seal. The destruction of records under this subsection does not

constitute expunction.]

[(24) An expunction judgment and list of complying and noncomplying agencies shall be released

from confidentiality only on order of the court originating the expunction judgment, based on a finding

that review of a particular case furthers compliance with the expunction provisions of this chapter.]

[(25) A subject has a right of action against any person who intentionally violates the

confidentiality provisions of this section. In the proceeding, punitive damages up to an amount of $1,000

may be sought in addition to any actual damages. The prevailing party shall be entitled to costs and

reasonable attorney fees.]

[(26) Intentional violation of the confidentiality provisions of this section by a public employee is

cause for dismissal.]
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[(27) A person who intentionally releases all or part of an expunged record commits a Class C

misdemeanor.]

CONFORMING AMENDMENTS

SECTION 7. ORS 419A.250 is amended to read:

419A.250. (1) A child, ward, youth or youth offender may be photographed or fingerprinted by

a law enforcement agency:

(a) Pursuant to a search warrant;

(b) According to laws concerning adults if the youth has been transferred to criminal court for

prosecution;

(c) Upon consent of both the child or youth and the child or youth’s parent after advice that

they are not required to give such consent;

(d) Upon request or consent of the child’s parent alone if the child is less than 10 years of age,

and if the law enforcement agency delivers the original photographs or fingerprints to the parent

and does not make or retain any copies thereof; or

(e) By order of the juvenile court.

(2) When a youth is taken into custody under ORS 419C.080, the law enforcement agency taking

the youth into custody shall photograph and fingerprint the youth. When a youth is found within the

jurisdiction of the juvenile court for the commission of an act that would constitute a crime if

committed by an adult, the court shall ensure that the youth offender’s fingerprints have been taken.

The law enforcement agency attending upon the court is the agency responsible for obtaining the

fingerprints. The law enforcement agency attending upon the court may, by agreement, arrange for

another law enforcement agency to obtain the fingerprints on the attending agency’s behalf.

(3) Fingerprint and photograph files or records of children, wards, youths and youth offenders

must be kept separate from those of adults, and fingerprints and photographs known to be those of

a child may be maintained on a local basis only and may not be sent to a central state or federal

depository.

(4) Fingerprint and photograph files or records of a child, ward, youth or youth offender are

open to inspection only by, or the contents disclosed only to, the following:

(a) Public agencies for use in investigation or prosecution of crimes and of conduct by a child,

ward, youth or youth offender that if committed by an adult would be an offense, provided that a

law enforcement agency may provide information to another agency only when the information is

pertinent to a specific investigation by that agency;

(b) The juvenile department and the juvenile court having the child, ward, youth or youth

offender before it in any proceeding;

(c) Caseworkers and counselors taking action or otherwise responsible for planning and care

of the child, ward, youth or youth offender;

(d) The parties to the proceeding and their counsel; and

(e) The victim or a witness of an act or behavior described under ORS 419C.005 (1) or the

victim’s parent, guardian, personal representative or subrogee, when necessary to identify the youth

or youth offender committing the act or behavior and identifying the apparent extent of the youth

or youth offender’s involvement in the act or behavior.

(5)(a) Fingerprint and photograph files or records of youths and youth offenders must be sent

to a central state depository in the same manner as fingerprint and photograph files or records of

adults. The fingerprint and photograph files or records of a youth or youth offender sent to a central

depository under this subsection are open to inspection in the same manner and under the same

circumstances as fingerprint and photograph files or records of adults.

(b) A party filing a petition alleging that a youth is within the jurisdiction of the court under

ORS 419C.005 shall notify the central state depository of the following:

(A) The filing of a petition alleging that a youth committed an act that if committed by an adult

would constitute a crime; or
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(B) The dismissal of a petition alleging that a youth committed an act that if committed by an

adult would constitute a crime.

(c) The juvenile court shall notify the central state depository of the disposition of a case in

which jurisdiction is based on ORS 419C.005.

(d) The Department of State Police shall delete the fingerprint and photograph files or records

of a youth or youth offender from the depository and destroy the files or records relating to the

conduct that caused the files or records to be sent to the depository:

(A) One year after receiving the files, if the central state depository has not received notice

under paragraph (b) of this subsection;

(B) No later than one year following receipt of a notice of dismissal of a petition under para-

graph (b)(B) of this subsection; or

(C) In all other circumstances, no later than five years and 30 days after fingerprint and pho-

tograph files or records are sent to the central state depository.

(6) Fingerprint and photograph files and records of a child, ward, youth or youth offender must

be expunged when the juvenile court orders expunction of a child, ward, youth or youth offender’s

record pursuant to [ORS 419A.260 and 419A.262] sections 2 to 4 of this 2021 Act.

(7) The parent or guardian of a missing child may submit a fingerprint card and photograph of

the child to a law enforcement agency at the time a missing person report is made. The law

enforcement agency may submit the fingerprint file to the Department of State Police. The infor-

mation must be entered into the Law Enforcement Data System and the Western Identification

Network Automated Fingerprint Identification System.

(8) When fingerprint files or records are submitted under subsection (7) of this section, the De-

partment of State Police shall enter in a special index in the computerized criminal history files the

name of the child and the name of the county or agency that submitted the fingerprint file or record.

(9) Fingerprints and other information entered in any data system pursuant to subsection (7) of

this section must be deleted when the child is located.

SECTION 8. ORS 419A.265 is amended to read:

419A.265. Notwithstanding ORS 419A.262 [(2)(a)] (3)(a), a person is eligible for an order of

expunction under ORS 419A.262 (3) to (10) if the person was adjudicated for committing an act that,

if committed by an adult, would constitute a criminal offense in which possession, delivery or man-

ufacture of marijuana or a marijuana item as defined in ORS 475B.015 is an element and:

(1) The court finds that at least one year has elapsed since the date of the person’s most recent

termination;

(2) The applicant has not been adjudicated or convicted for any other act or offense, excluding

motor vehicle violations; and

(3) The applicant has complied with and performed all conditions of the adjudication.

SECTION 9. ORS 419C.370 is amended to read:

419C.370. (1) The juvenile court may enter an order directing that all cases involving:

(a) Violation of a law or ordinance relating to the use or operation of a motor vehicle, boating

laws or game laws be waived to criminal or municipal court;

(b) An offense classified as a violation under the laws of this state or a political subdivision of

this state be waived to municipal court if the municipal court has agreed to accept jurisdiction; and

(c) A misdemeanor that entails theft, destruction, tampering with or vandalism of property be

waived to municipal court if the municipal court has agreed to accept jurisdiction.

(2) Cases waived under subsection (1) of this section are subject to the following:

(a) That the criminal or municipal court prior to hearing a case, other than a case involving a

parking violation, in which the defendant is or appears to be under 18 years of age notify the ju-

venile court of that fact; and

(b) That the juvenile court may direct that any such case be waived to the juvenile court for

further proceedings.
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(3)(a) When a person who has been waived under subsection (1)(c) of this section is convicted

of a property offense, the municipal court may impose any sanction authorized for the offense except

for incarceration. The municipal court shall notify the juvenile court of the disposition of the case.

(b) When a person has been waived under subsection (1) of this section and fails to appear as

summoned or is placed on probation and is alleged to have violated a condition of the probation, the

juvenile court may recall the case to the juvenile court for further proceedings. When a person has

been returned to juvenile court under this paragraph, the juvenile court may proceed as though the

person had failed to appear as summoned to the juvenile court or had violated a juvenile court

probation order under ORS 419C.446.

(4) Records of cases waived under subsection (1)(c) of this section are juvenile records for pur-

poses of expunction under [ORS 419A.260] sections 2 to 4 of this 2021 Act.

SECTION 10. ORS 659A.030 is amended to read:

659A.030. (1) It is an unlawful employment practice:

(a) For an employer, because of an individual’s race, color, religion, sex, sexual orientation, na-

tional origin, marital status or age if the individual is 18 years of age or older, or because of the

race, color, religion, sex, sexual orientation, national origin, marital status or age of any other

person with whom the individual associates, or because of an individual’s juvenile record that has

been expunged pursuant to [ORS 419A.260 and 419A.262] sections 2 to 4 of this 2021 Act, to refuse

to hire or employ the individual or to bar or discharge the individual from employment. However,

discrimination is not an unlawful employment practice if the discrimination results from a bona fide

occupational qualification reasonably necessary to the normal operation of the employer’s business.

(b) For an employer, because of an individual’s race, color, religion, sex, sexual orientation, na-

tional origin, marital status or age if the individual is 18 years of age or older, or because of the

race, color, religion, sex, sexual orientation, national origin, marital status or age of any other

person with whom the individual associates, or because of an individual’s juvenile record that has

been expunged pursuant to [ORS 419A.260 and 419A.262] sections 2 to 4 of this 2021 Act, to dis-

criminate against the individual in compensation or in terms, conditions or privileges of employment.

(c) For a labor organization, because of an individual’s race, color, religion, sex, sexual orien-

tation, national origin, marital status or age if the individual is 18 years of age or older, or because

of an individual’s juvenile record that has been expunged pursuant to [ORS 419A.260 and

419A.262] sections 2 to 4 of this 2021 Act, to exclude or to expel from its membership the indi-

vidual or to discriminate in any way against the individual or any other person.

(d) For any employer or employment agency to print or circulate or cause to be printed or cir-

culated any statement, advertisement or publication, or to use any form of application for employ-

ment or to make any inquiry in connection with prospective employment that expresses directly or

indirectly any limitation, specification or discrimination as to an individual’s race, color, religion,

sex, sexual orientation, national origin, marital status or age if the individual is 18 years of age or

older, or on the basis of an expunged juvenile record, or any intent to make any such limitation,

specification or discrimination, unless based upon a bona fide occupational qualification. Identifica-

tion of prospective employees according to race, color, religion, sex, sexual orientation, national

origin, marital status or age does not violate this section unless the Commissioner of the Bureau

of Labor and Industries, after a hearing conducted pursuant to ORS 659A.805, determines that the

designation expresses an intent to limit, specify or discriminate on the basis of race, color, religion,

sex, sexual orientation, national origin, marital status or age.

(e) For an employment agency, because of an individual’s race, color, religion, sex, sexual ori-

entation, national origin, marital status or age if the individual is 18 years of age or older, or be-

cause of the race, color, religion, sex, sexual orientation, national origin, marital status or age of

any other person with whom the individual associates, or because of an individual’s juvenile record

that has been expunged pursuant to [ORS 419A.260 and 419A.262] sections 2 to 4 of this 2021

Act, to classify or refer for employment, or to fail or refuse to refer for employment, or otherwise

to discriminate against the individual. However, it is not an unlawful employment practice for an

employment agency to classify or refer for employment an individual when the classification or re-
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ferral results from a bona fide occupational qualification reasonably necessary to the normal oper-

ation of the employer’s business.

(f) For any person to discharge, expel or otherwise discriminate against any other person be-

cause that other person has opposed any unlawful practice, or because that other person has filed

a complaint, testified or assisted in any proceeding under this chapter or has attempted to do so.

(g) For any person, whether an employer or an employee, to aid, abet, incite, compel or coerce

the doing of any of the acts forbidden under this chapter or to attempt to do so.

(2) The provisions of this section apply to an apprentice under ORS 660.002 to 660.210, but the

selection of an apprentice on the basis of the ability to complete the required apprenticeship train-

ing before attaining the age of 70 years is not an unlawful employment practice. The commissioner

shall administer this section with respect to apprentices under ORS 660.002 to 660.210 equally with

regard to all employees and labor organizations.

(3) The compulsory retirement of employees required by law at any age is not an unlawful em-

ployment practice if lawful under federal law.

(4)(a) It is not an unlawful employment practice for an employer or labor organization to provide

or make financial provision for child care services of a custodial or other nature to its employees

or members who are responsible for a minor child.

(b) As used in this subsection, “responsible for a minor child” means having custody or legal

guardianship of a minor child or acting in loco parentis to the child.

(5) This section does not prohibit an employer from enforcing an otherwise valid dress code or

policy, as long as the employer provides, on a case-by-case basis, for reasonable accommodation of

an individual based on the health and safety needs of the individual.

SECTION 11. ORS 670.290 is amended to read:

670.290. It shall be unlawful for any state agency or licensing board, including the Oregon State

Bar, to:

(1) Require that an applicant for employment, licensing or admission answer any questions re-

garding the existence or contents of a juvenile record that has been expunged pursuant to [ORS

419A.260 and 419A.262] sections 2 to 4 of this 2021 Act;

(2) Bar or discharge from employment or refuse to hire or employ such individual because of the

existence or contents of a juvenile record that has been expunged pursuant to [ORS 419A.260 and

419A.262] sections 2 to 4 of this 2021 Act; or

(3) Deny, revoke or suspend a license because of the existence or contents of a juvenile record

that has been expunged pursuant to [ORS 419A.260 and 419A.262] sections 2 to 4 of this 2021

Act.

REPORT

SECTION 12. Report to Legislative Assembly. (1) No later than September 15, 2021, the

Oregon Youth Authority, in collaboration with county juvenile departments and the Judicial

Department, shall submit a report to the interim committees of the Legislative Assembly

relating to juveniles describing the status of the authority’s preparations for the implemen-

tation of sections 2 to 4 of this 2021 Act, and the amendments to ORS 419A.250, 419A.260,

419A.262, 419A.265, 419C.370, 659A.030 and 670.290 by sections 5 to 11 of this 2021 Act.

(2) No later than January 2, 2022, the Oregon Youth Authority, in collaboration with

county juvenile departments and the Judicial Department, shall submit a report to the in-

terim committees of the Legislative Assembly relating to juveniles describing the process by

which records of contacts are expunged under sections 2 to 4 of this 2021 Act, and include:

(a) The number of individuals to whom notices of expunction were sent by juvenile de-

partments under section 2 of this 2021 Act and the number of applications for expunction

submitted by juvenile departments to juvenile courts under ORS 419A.262 (2).

(b) The number of applications for expunction submitted by persons who are subjects of

records under ORS 419A.262 (2).

Enrolled Senate Bill 575 (SB 575-A) Page 13
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(c) The number of applications for expunction under ORS 419A.262 granted by the court,

the number of applications denied by the court and the number of applications still pending.

(d) The number of attorneys appointed pursuant to section 4 of this 2021 Act.

(e) Recommendations for legislation to improve the expunction process.

(f) Recommendations for legislation extending the expunction process under ORS

419A.262 (2) to records of juveniles who have been found to be under the jurisdiction of the

juvenile court for misdemeanors and felonies.

(g) A description of the types of access to court data information and law enforcement

data information systems the Oregon Youth Authority and juvenile departments have or

would require to certify the accuracy of both juvenile and adult criminal records checks to

implement the legislation recommended under paragraph (f) of this subsection.

(h) The estimated cost of the legislation recommended under paragraphs (e) and (f) of

this subsection.

MISCELLANEOUS

SECTION 13. Sections 2 to 4 of this 2021 Act and the amendments to ORS 419A.250,

419A.260, 419A.262, 419A.265, 419C.370, 659A.030 and 670.290 by sections 5 to 11 of this 2021

Act apply to expunction of records related to contacts occurring before, on or after the ef-

fective date of this 2021 Act.

SECTION 14. (1) Sections 2 to 4 of this 2021 Act, and the amendments to ORS 419A.250,

419A.260, 419A.262, 419A.265, 419C.370, 659A.030 and 670.290 by sections 5 to 11 of this 2021

Act become operative on January 2, 2022.

(2) The State Court Administrator and the Oregon Youth Authority may take any action

before the operative date specified in subsection (1) of this section that is necessary for the

administrator or the authority to exercise, on and after the operative date specified in sub-

section (1) of this section, all of the duties, functions and powers conferred on the adminis-

trator or the authority by sections 2 to 4 of this 2021 Act and the amendments to ORS

419A.250, 419A.260, 419A.262, 419A.265, 419C.370, 659A.030 and 670.290 by sections 5 to 11 of

this 2021 Act.

SECTION 15. The unit and section captions used in this 2021 Act are provided only for

the convenience of the reader and do not become part of the statutory law of this state or

express any legislative intent in the enactment of this 2021 Act.

EFFECTIVE DATE

SECTION 16. This 2021 Act takes effect on the 91st day after the date on which the 2021

regular session of the Eighty-first Legislative Assembly adjourns sine die.
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81st OREGON LEGISLATIVE ASSEMBLY--2021 Regular Session

(To Resolve Conflicts)

B-Engrossed

Senate Bill 817
Ordered by the House June 26

Including Senate Amendments dated April 23 and House Amendments
dated June 26 to resolve conflicts

Sponsored by COMMITTEE ON JUDICIARY AND BALLOT MEASURE 110 IMPLEMENTATION

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure.

Eliminates fees, court costs and fines associated with juvenile delinquency matters. Provides for
appointment of court-appointed counsel at state expense in all juvenile delinquency matters. Re-
moves parental support obligation for youths, youth offenders or young persons in state custody.
Applies retroactively, rendering as satisfied judgments with outstanding balances and waiving ac-
crued interest, fees and collection expenses on those balances.

Takes effect on 91st day following adjournment sine die.

A BILL FOR AN ACT

Relating to monetary obligations arising out of juvenile delinquency matters; creating new pro-

visions; amending ORS 1.202, 18.005, 18.205, 18.375, 18.385, 18.398, 21.135, 25.020, 25.080, 25.089,

25.091, 25.100, 25.240, 25.247, 25.280, 25.287, 25.321, 25.511, 25.517, 25.527, 25.720, 87.450, 107.085,

107.106, 107.135, 107.431, 108.110, 109.015, 109.100, 109.103, 109.165, 125.025, 151.216, 151.219,

151.225, 153.111, 153.657, 163A.030, 163A.035, 163A.130, 163A.135, 339.065, 339.095, 339.990,

418.034, 418.475, 419A.211, 419A.256, 419B.400, 419B.552, 419C.020, 419C.200, 419C.206, 419C.230,

419C.245, 419C.303, 419C.315, 419C.323, 419C.380, 419C.446, 419C.473, 419C.475, 419C.535,

419C.540, 419C.570, 419C.573, 419C.575, 420.065, 420.525, 471.430, 471.432 and 813.030 and section

1, chapter 89, Oregon Laws 2012, and ORCP 78 C; repealing ORS 419C.203, 419C.449, 419C.459,

419C.590, 419C.592, 419C.595, 419C.597 and 419C.600 and section 3, chapter ___, Oregon Laws

2021 (Enrolled Senate Bill 436); and prescribing an effective date.

Be It Enacted by the People of the State of Oregon:

NOTE: Section 1 was deleted by amendment. Subsequent sections were not renumbered.

TRUANCY FEES

SECTION 2. ORS 339.990 is amended to read:

339.990. Violation of [ORS 339.020 or] the requirements of ORS 339.035 is a Class C violation.

SECTION 3. ORS 339.095 is amended to read:

339.095. (1) In addition to any other persons permitted to enforce violations, the school district

superintendent or education service district superintendent, or any employee specifically designated

by either superintendent, may issue citations for violations established under ORS 339.990 in the

manner provided by ORS chapter 153.

NOTE: Matter in boldfaced type in an amended section is new; matter [italic and bracketed] is existing law to be omitted.

New sections are in boldfaced type.
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(2) Prior to issuing the citation described in subsection (3) of this section to the parent or

guardian of a student not regularly attending full-time school, a school district superintendent or

education service district superintendent shall:

(a) Provide a parent or guardian of the student and the student with written notification that:

(A) States that the student is required to attend regularly a full-time school;

[(B) Explains that the failure to send the student and maintain the student in regular attendance

is a Class C violation;]

[(C)] (B) States that the superintendent may issue a citation;

[(D)] (C) Requires the parent or guardian of the student and the student to attend a conference

with a designated official;

[(E)] (D) States that the parent or guardian has the right to request:

(i) For a student who does not have an individualized education program, an evaluation to de-

termine if the student should have an individualized education program; or

(ii) For a student who has an individualized education program, a review of the individualized

education program; and

[(F)] (E) Is written in the native language of the parent or guardian of the student.

(b) Schedule the conference described in paragraph [(a)(D)] (a)(C) of this subsection. A confer-

ence may not be scheduled until after any evaluations or reviews described in paragraph [(a)(E)]

(a)(D) of this subsection have been completed.

(3) Notwithstanding ORS 1.525 or any provision of ORS chapter 153, the State Board of Educa-

tion by rule shall establish the citation form to be used by superintendents in citing violations es-

tablished under ORS 339.990. Notwithstanding ORS 153.045, each of the parts of the citation shall

contain the information required by the state board.

SECTION 4. ORS 153.111 is amended to read:

153.111. (1) Upon entry of a conviction for a traffic offense, the court shall forward to the De-

partment of Transportation an abstract of conviction in the manner required by ORS 810.375, and

a copy of the judgment, if required, under the provisions of ORS 810.375.

(2) Upon entry of a conviction for violation of any provision of the wildlife laws or commercial

fishing laws, or any rule promulgated pursuant to those laws, the court that enters the judgment

of conviction shall forward to the Department of State Police an abstract of conviction.

[(3) Upon entry of a conviction for a compulsory school attendance violation under ORS 339.095,

the court shall forward to the Department of Education an abstract of conviction.]

[(4)] (3) Upon entry of a conviction for violation of a weights and measures law subject to pen-

alty under ORS 618.991, the court shall forward to the State Department of Agriculture an abstract

of conviction.

[(5)] (4) Upon entry of a conviction of a boating offense, as defined in ORS 830.005, the court

shall forward to the State Marine Board an abstract of conviction.

[(6)] (5) A court may destroy any abstract not required to be forwarded to an agency under the

provisions of this section.

FINES, FEES AND COSTS; COURT-APPOINTED COUNSEL

SECTION 5. Section 6 of this 2021 Act is added to and made a part of ORS chapter 419C.

SECTION 6. (1) A court may not assess any fee or fine under ORS 137.533, 137.540,

409.220, 809.267 or 813.240 arising out of the actions of a person who:
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(a) Was under 18 years of age at the time of the act or is subject to juvenile court pro-

bation; and

(b) Was not waived to circuit court for prosecution as an adult under ORS 419C.340.

(2) The fees and fines described in subsection (1) of this section may not be assessed

against the child, youth, youth offender, young person or, if the fee or cost would be assessed

after the person attains the age of 18, the person, or against the parent or guardian of the

child, youth, youth offender, young person or person.

SECTION 7. ORS 1.202 is amended to read:

1.202. (1) All circuit courts and appellate courts of this state, and all commissions, departments

and divisions in the judicial branch of state government, shall add a fee of not less than $50 and

not more than $200 to any judgment that includes a monetary obligation that the court or judicial

branch is charged with collecting. The fee shall cover the cost of establishing and administering an

account for the debtor and shall be added without further notice to the debtor or further order of

the court. The fee shall be added only if the court gives the defendant a period of time in which to

pay the obligation after the financial obligation is imposed. Fees under this subsection shall be de-

posited in the General Fund.

(2) All circuit courts and appellate courts of this state, and all commissions, departments and

divisions in the judicial branch of state government, that use private collection agencies, the De-

partment of Revenue or an offset of federal tax refunds pursuant to an agreement entered into under

ORS 1.196 shall add a fee to any judgment referred for collection that includes a monetary obli-

gation that the state court or the commission, department or division is charged with collecting. A

fee to cover the costs of collecting judgments referred to the private collection agency, the De-

partment of Revenue, the United States Financial Management Service or the Internal Revenue

Service shall be added to the monetary obligation without further notice to the debtor or further

order of the court. The fee may not exceed the actual costs of collecting the judgment.

(3) The fees described in subsections (1) and (2) of this section may not be added to any

order or judgment arising from the actions of a person who:

(a) Was under 18 years of age at the time of the act or is subject to juvenile court pro-

bation; and

(b) Was not waived to circuit court for prosecution as an adult under ORS 419C.340.

[(3)] (4) The Chief Justice of the Supreme Court may authorize courts to waive or suspend the

fees required to be added to judgments under this section. Except to the extent authorized by the

Chief Justice, a court may not waive or suspend the fees required to be added to judgments under

this section.

SECTION 8. ORS 21.135 is amended to read:

21.135. (1) Unless a specific fee is provided by subsection (3) of this section or other law for a

proceeding, a circuit court shall collect a filing fee of $281 when a complaint or other document is

filed for the purpose of commencing an action or other civil proceeding and when an answer or

other first appearance is filed in the proceeding.

(2) Except as provided in subsection (4) of this section, the filing fee established by sub-

section (1) of this section applies to:

(a) Proceedings in which only equitable remedies are sought.

(b) Appeals from a conviction of a violation in justice or municipal courts as provided in ORS

21.285.

(c) Interpleader actions.
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(d) Actions relating to a trust.

(e) Proceedings for judicial review of an agency order.

(f) Declaratory judgment actions.

(g) Any other action or proceeding that is statutorily made subject to the fee established by this

section and any other civil proceeding for which a specific filing fee is not provided.

(3)(a) The circuit court shall collect a filing fee of $263 in adoption cases under ORS chapter

109, excluding readoptions under ORS 109.385, when a petition is filed for the purpose of commenc-

ing an adoption proceeding or when any other document or other first appearance is filed in the

proceeding. The fee shall include the cost of issuing one or more certificates of adoption under ORS

109.410.

(b) When separate petitions for adoption of multiple minor children are concurrently filed under

ORS 109.309 by the same petitioner, one filing fee shall be charged for the first petition filed and

the filing fees for concurrently filed petitions shall not be charged.

(4) The filing fee established under subsection (1) of this section does not apply to:

(a) Expunction proceedings under ORS 419A.262;

(b) Petitions under ORS 163A.130 or 163A.135 for an order relieving the person from the

duty to report as a sex offender if the person is required to report under ORS 163A.025; or

(c) Any juvenile delinquency proceeding arising under ORS chapter 419B or 419C.

SECTION 9. ORS 151.216 is amended to read:

151.216. (1) The Public Defense Services Commission shall:

(a) Establish and maintain a public defense system that ensures the provision of public defense

services in the most cost-efficient manner consistent with the Oregon Constitution, the United States

Constitution and Oregon and national standards of justice.

(b) Establish an office of public defense services and appoint a public defense services executive

director who serves at the pleasure of the commission.

(c) Submit the budget of the commission and the office of public defense services to the Legis-

lative Assembly after the budget is submitted to the commission by the director and approved by the

commission. The Chief Justice of the Supreme Court and the chairperson of the commission shall

present the budget to the Legislative Assembly.

(d) Review and approve any public defense services contract negotiated by the director before

the contract can become effective.

(e) Adopt a compensation plan, classification system and personnel plan for the office of public

defense services that are commensurate with other state agencies.

(f) Adopt policies, procedures, standards and guidelines regarding:

(A) The determination of financial eligibility of persons entitled to be represented by appointed

counsel at state expense;

(B) The appointment of counsel, including the appointment of counsel at state expense re-

gardless of financial eligibility in juvenile delinquency matters;

(C) The fair compensation of counsel appointed to represent a person [financially] eligible for

appointed counsel at state expense;

(D) Appointed counsel compensation disputes;

(E) Any other costs associated with the representation of a person by appointed counsel in the

state courts that are required to be paid by the state under ORS 34.355, 135.055, 138.500, 138.590,

161.346, 161.348, 161.365, 419A.211, 419B.201, 419B.208, 419B.518, 419B.908, 419C.206, 419C.209,

419C.408, 419C.535, 426.100, 426.135, 426.250, 426.307, 427.265, 427.295, 436.265 or 436.315 or any
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other provision of law that expressly provides for payment of such compensation, costs or expenses

by the commission;

(F) Professional qualifications for counsel appointed to represent public defense clients;

(G) Performance for legal representation;

(H) The contracting of public defense services;

(I) Contracting with expert witnesses to allow contracting with out-of-state expert witnesses

only if in-state expert witnesses are not available or are more expensive than out-of-state expert

witnesses; and

(J) Any other matters necessary to carry out the duties of the commission.

(g) Establish a peer review system for the approval of nonroutine fees and expenses incurred in

cases involving aggravated murder and the crimes listed in ORS 137.700 and 137.707. The review

shall be conducted by a panel of attorneys who practice in the area of criminal defense.

(h) Establish a complaint process that allows district attorneys, criminal defense counsel and the

public to file complaints concerning the payment from public funds of nonroutine fees and expenses

incurred in cases.

(i) Reimburse the State Court Administrator from funds deposited in the Public Defense Services

Account established by ORS 151.225 for the costs of personnel and other costs associated with lo-

cation of eligibility verification and screening personnel pursuant to ORS 151.489 by the State Court

Administrator.

(2) Policies, procedures, standards and guidelines adopted by the commission supersede any

conflicting rules, policies or procedures of the Public Defender Committee, State Court Administra-

tor, circuit courts, the Court of Appeals, the Supreme Court and the Psychiatric Security Review

Board related to the exercise of the commission’s administrative responsibilities under this section

and transferred duties, functions and powers as they occur.

(3) The commission may accept gifts, grants or contributions from any source, whether public

or private. However, the commission may not accept a gift, grant or contribution if acceptance

would create a conflict of interest. Moneys accepted under this subsection shall be deposited in the

Public Defense Services Account established by ORS 151.225 and expended for the purposes for

which given or granted.

(4) The commission may not:

(a) Make any decision regarding the handling of any individual case;

(b) Have access to any case file; or

(c) Interfere with the director or any member of the staff of the director in carrying out pro-

fessional duties involving the legal representation of public defense clients.

SECTION 10. ORS 151.219 is amended to read:

151.219. (1) The public defense services executive director shall:

(a) Recommend to the Public Defense Services Commission how to establish and maintain, in a

cost-effective manner, the delivery of legal services to persons entitled to, and, where applicable,

financially eligible for, appointed counsel at state expense under Oregon statutes, the Oregon Con-

stitution, the United States Constitution and consistent with Oregon and national standards of jus-

tice.

(b) Implement and ensure compliance with contracts, policies, procedures, standards and guide-

lines adopted by the commission or required by statute.

(c) Prepare and submit to the commission for its approval the biennial budget of the commission

and the office of public defense services.
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(d) Negotiate contracts, as appropriate, for providing legal services to persons [financially] eli-

gible for appointed counsel at state expense. No contract so negotiated is binding or enforceable

until the contract has been reviewed and approved by the commission as provided in ORS 151.216.

(e) Employ personnel or contract for services as necessary to carry out the responsibilities of

the director and the office of public defense services.

(f) Supervise the personnel, operation and activities of the office of public defense services.

(g) Provide services, facilities and materials necessary for the performance of the duties, func-

tions and powers of the Public Defense Services Commission.

(h) Pay the expenses of the commission and the office of public defense services.

(i) Prepare and submit to the commission an annual report of the activities of the office of public

defense services.

(j) Prepare and submit to the Legislative Assembly a biennial report on the activities of the of-

fice of public defense services.

(k) Provide for legal representation, advice and consultation for the commission, its members,

the director and staff of the office of public defense services who require such services or who are

named as defendants in lawsuits arising from their duties, functions and responsibilities. If requested

by the director, the Attorney General may also provide for legal representation, advice and consul-

tation for the commission, its members, the director and staff of the office of public defense services

in litigation.

(2) The director may designate persons as representatives of the director for the purposes of

determining and paying bills submitted to the office of public defense services and determining pre-

authorization for incurring fees and expenses under ORS 135.055.

SECTION 11. ORS 419A.211 is amended to read:

419A.211. (1) If the child, ward, youth, youth offender, parent or guardian is determined to be

entitled to, and, except as provided in subsection (4) of this section, financially eligible for, ap-

pointment of counsel at state expense in an appeal as provided in ORS 419A.200 and 419A.208, the

court, upon request of the person or upon its own motion, shall appoint suitable counsel to represent

the person. Counsel appointed by the court shall be paid compensation determined by the public

defense services executive director as provided in ORS 135.055 if the circuit court is the appellate

court or as provided in ORS 138.500 if the Court of Appeals or the Supreme Court is the appellate

court. The court may not substitute one appointed counsel for another except pursuant to the poli-

cies, procedures, standards and guidelines of the Public Defense Services Commission.

(2)(a) When the court appoints counsel to represent the child[,] or ward, [youth or youth

offender,] it may order the parent, if able, or guardian of the estate, if the estate is able, to pay to

the Public Defense Services Account established by ORS 151.225, through the clerk of the court, in

full or in part the administrative costs of determining the ability of the parents or estate to pay for

legal services and the costs of the legal and other services that are related to the provision of ap-

pointed counsel.

(b) The test of the parent’s or estate’s ability to pay costs under paragraph (a) of this subsection

is the same test as applied to appointment of counsel for defendants under ORS 151.216. If counsel

is provided at state expense, the court shall apply this test in accordance with the guidelines

adopted by the Public Defense Services Commission under ORS 151.485.

(c) If counsel is provided at state expense, the court shall determine the amount the parents or

estate is required to pay for the costs of administrative, legal and other services related to the

provision of appointed counsel in the same manner as this amount is determined under ORS 151.487.
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(d) The court’s order of payment is enforceable in the same manner as an order of support under

ORS 419B.408 [and 419C.600].

(3) When the court appoints counsel [and the child, ward, youth, youth offender, parent or

guardian has been determined to be entitled to, and financially eligible for, appointed counsel] under

this section at state expense, the compensation for counsel and costs and expenses necessary to the

appeal shall be determined and paid as provided in ORS 135.055 if the circuit court is the appellate

court or as provided in ORS 138.500 if the Court of Appeals or the Supreme Court is the appellate

court.

(4) Notwithstanding subsection (1) of this section, a youth or youth offender, or the

parent or guardian of the youth or youth offender, is entitled to court-appointed counsel at

state expense under this section regardless of the financial circumstances of the youth or

youth offender or the parent or guardian of the youth or youth offender. In addition, the

court may not order the youth’s or youth offender’s parent or guardian to pay any part of

the administrative costs of determining the entitlement of the youth, youth offender, parent

or guardian to court-appointed counsel at state expense nor any of the costs of the legal and

other services that are related to the provision of appointed counsel.

SECTION 11a. If Senate Bill 436 becomes law, section 11 of this 2021 Act (amending ORS

419A.211) is repealed and ORS 419A.211, as amended by section 47, chapter ___, Oregon Laws

2021 (Enrolled Senate Bill 436), is amended to read:

419A.211. (1) If the child, ward, youth, adjudicated youth, parent or guardian is determined to

be entitled to, and, except as provided in subsection (4) of this section, financially eligible for,

appointment of counsel at state expense in an appeal as provided in ORS 419A.200 and 419A.208, the

court, upon request of the person or upon its own motion, shall appoint suitable counsel to represent

the person. Counsel appointed by the court shall be paid compensation determined by the public

defense services executive director as provided in ORS 135.055 if the circuit court is the appellate

court or as provided in ORS 138.500 if the Court of Appeals or the Supreme Court is the appellate

court. The court may not substitute one appointed counsel for another except pursuant to the poli-

cies, procedures, standards and guidelines of the Public Defense Services Commission.

(2)(a) When the court appoints counsel to represent the child[,] or ward, [youth or adjudicated

youth,] it may order the parent, if able, or guardian of the estate, if the estate is able, to pay to the

Public Defense Services Account established by ORS 151.225, through the clerk of the court, in full

or in part the administrative costs of determining the ability of the parents or estate to pay for legal

services and the costs of the legal and other services that are related to the provision of appointed

counsel.

(b) The test of the parent’s or estate’s ability to pay costs under paragraph (a) of this subsection

is the same test as applied to appointment of counsel for defendants under ORS 151.216. If counsel

is provided at state expense, the court shall apply this test in accordance with the guidelines

adopted by the Public Defense Services Commission under ORS 151.485.

(c) If counsel is provided at state expense, the court shall determine the amount the parents or

estate is required to pay for the costs of administrative, legal and other services related to the

provision of appointed counsel in the same manner as this amount is determined under ORS 151.487.

(d) The court’s order of payment is enforceable in the same manner as an order of support under

ORS 419B.408 [and 419C.600].

(3) When the court appoints counsel [and the child, ward, youth, adjudicated youth, parent or

guardian has been determined to be entitled to, and financially eligible for, appointed counsel] under

[7]



Chapter 1A—Statute Highlights

 1A–262021 Juvenile Law: A Little Bit of Knowledge and Perspective Can Go a Long Way

B-Eng. SB 817

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

this section at state expense, the compensation for counsel and costs and expenses necessary to the

appeal shall be determined and paid as provided in ORS 135.055 if the circuit court is the appellate

court or as provided in ORS 138.500 if the Court of Appeals or the Supreme Court is the appellate

court.

(4) Notwithstanding subsection (1) of this section, a youth or adjudicated youth, or the

parent or guardian of the youth or adjudicated youth, is entitled to court-appointed counsel

at state expense under this section regardless of the financial circumstances of the youth

or adjudicated youth or the parent or guardian of the youth or adjudicated youth. In addition,

the court may not order the youth’s or adjudicated youth’s parent or guardian to pay any

part of the administrative costs of determining the entitlement of the youth, adjudicated

youth, parent or guardian to court-appointed counsel at state expense nor any of the costs

of the legal and other services that are related to the provision of appointed counsel.

SECTION 12. ORS 419C.020 is amended to read:

419C.020. (1) At the first appearance by the parents or guardian of a youth before the court, the

court shall inform the parents or guardian verbally and provide a standard notice describing:

[(a) The obligation of the parents or guardian to pay for compensation and reasonable expenses for

counsel for the youth, support of the youth while the youth is in the custody of a state-financed or

state-supported residence and any other obligations to pay money that may arise as a result of the youth

being within the jurisdiction of the court;]

[(b) The assignment of support rights under ORS 419C.597;]

(a) The youth’s right to court-appointed counsel at state expense;

[(c)] (b) The right of the parents or guardian to appeal a decision on jurisdiction or disposition

made by the court; [and]

[(d)] (c) The time for filing an appeal of a decision by the court[.];

(d) That neither the youth nor the youth’s parents or guardian may be asked or ordered

to pay administrative costs associated with the youth’s involvement with the court, pro-

bation, detention or Oregon Youth Authority services, including but not limited to applica-

tions for court-appointed counsel, court-appointed counsel attorney fees and costs associated

with legal representation, collection referral fees, transaction assessments, copy fees, fees

for applications for expunction of records, juvenile sex offender reporting fees, electronic

payment fees or fees for checks that are returned for insufficient funds; and

(e) The court’s obligation to consider assessment of restitution, including establishing a

payment schedule and finding satisfaction of a restitution judgment, under ORS 419C.450.

(2) The [Oregon Youth Authority] Judicial Department shall prepare and provide the standard

notice required under subsection (1) of this section.

(3) The court shall place a notation in the record of the case of the date that the parents or

guardian were provided information under this section.

SECTION 13. ORS 419C.200 is amended to read:

419C.200. (1)(a) When a petition is filed under ORS 419C.005, the court:

(A) Shall appoint counsel to represent the youth at all stages of the proceeding if the offense

alleged in the petition is classified as a crime.

(B) Shall appoint counsel for the youth at any proceeding concerning an order of probation.

(C) Notwithstanding subparagraph (A) or (B) of this paragraph, shall appoint counsel for the

youth in any case in which the youth would be entitled to appointed counsel if the youth were an

adult charged with the same offense.

[8]
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(D) May appoint counsel for the youth in any other proceeding under ORS 419C.005.

[(b) Appointment of counsel under this subsection requires the court’s determination that the youth

or the youth’s parents or guardians are without sufficient financial means to employ suitable counsel

possessing the skills and experience commensurate with the nature of the petition and the complexity

of the case under the policies, procedures, standards and guidelines of the Public Defense Services

Commission.]

[(c)] (b) The court may not substitute one appointed counsel for another except pursuant to the

policies, procedures, standards and guidelines of the Public Defense Services Commission.

(2)(a) A court may not accept a waiver of counsel by a youth except under the following cir-

cumstances:

(A) The youth is at least 16 years of age;

(B) The youth has met with and been advised regarding the right to counsel by counsel who has

been appointed by the court or retained on behalf of the youth;

(C) A written waiver, signed by both the youth and the youth’s counsel, is filed with the court;

and

(D) A hearing is held on the record where the youth’s counsel appears and the court, after

consulting with the youth, finds the waiver was knowingly, intelligently and voluntarily made and

not unduly influenced by the interests of others, including the interests of the youth’s parents or

guardians.

(b) This subsection does not apply to a youth entering into a formal accountability agreement

under ORS 419C.230.

(3) Upon presentation of the order of appointment under this section by the counsel for the

youth, any agency, hospital, school organization, division or department of the state, doctor, nurse

or other health care provider, psychologist, psychiatrist, police department or mental health clinic

shall permit the counsel to inspect and copy any records of the youth or youths involved in the case,

without the consent of the youth or youths or parents. This subsection does not apply to records

of a police agency relating to an ongoing investigation prior to charging.

SECTION 14. ORS 419C.206 is amended to read:

419C.206. When the court appoints counsel for [the youth and the youth is determined to be enti-

tled to, and financially eligible for, appointment of counsel at state expense and the parent or guardian

is without sufficient financial means to employ counsel] a youth, the compensation for counsel and

reasonable fees and expenses of investigation, preparation and presentation paid or incurred shall

be determined and paid as provided in ORS 135.055.

SECTION 15. ORS 419C.245 is amended to read:

419C.245. (1) The juvenile department counselor shall inform, in writing, a youth and the youth’s

parents or guardians of the youth’s right to counsel and to appointed counsel at state expense[, if

the youth is determined to be financially eligible under the policies, procedures, standards and guide-

lines of the Public Defense Services Commission]. The right to counsel shall attach prior to the

youth’s entering into a formal accountability agreement.

(2) The youth may waive the right to counsel prior to the youth’s entering into a formal ac-

countability agreement, provided that:

(a) The youth’s juvenile department counselor has advised the youth of the youth’s right to

counsel, in writing; and

(b) The waiver is in writing, signed by the youth and presented to the youth’s juvenile depart-

ment counselor.

[9]
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SECTION 16. ORS 419C.303 is amended to read:

419C.303. (1) The summons issued under ORS 419C.300 shall be signed by a counselor or some

other person acting under the direction of the court and shall contain the name of the court, the

title of the proceeding and, except for a published summons, a brief statement of the substance of

the facts required by ORS 419C.255 (1)(b).

(2) The summons shall also include a notice that [the parent or other person legally obligated to

support the youth may be required to pay, at some future date, for all or a portion of the support of

the youth, including the cost of out-of-home placement, depending upon the ability of the parent to pay

support]:

(a) Neither the youth or the parent or guardian of the estate is responsible for any ad-

ministrative fees in connection with a delinquency proceeding, including but not limited to

fees for court-appointed counsel, applications for expunction of records, juvenile sex offender

reporting, electronic payments or checks that are returned for insufficient funds; and

(b) The youth may be required to pay, at some future date, restitution that the court is

required to consider imposing under ORS 419C.450.

SECTION 17. ORS 419C.315 is amended to read:

419C.315. The court may authorize payment of travel expenses of any party summoned. Except

as provided in this section, responsibility for the payment of the cost of service of summons or other

process on any party, and for payment of travel expenses so authorized, shall be borne by the party

issuing the summons or requesting the court to issue the summons. When the Oregon Youth Au-

thority issues the summons or requests the court to issue the summons, responsibility for such

payment shall be borne by the county. When the court-appointed counsel for a youth, youth

offender or young person issues the summons or requests the court to issue the summons,

responsibility for the fees and costs associated with that summons shall be paid pursuant to

ORS 135.055.

SECTION 18. ORS 419C.380 is amended to read:

419C.380. (1) An evaluation ordered under ORS 419C.378 must be conducted by a psychiatrist,

a licensed psychologist or a regulated social worker. If an evaluation is requested, the party at

whose request the evaluation was ordered shall notify the court and other parties of the date, time

and location of the evaluation and the name of the evaluator chosen by the party. A party or the

court may submit written information to the evaluator for consideration. When written information

that has not been provided to the court or an opposing party is submitted to the evaluator, the party

submitting the written information to the evaluator shall provide the written information to the

court and the opposing party.

[(2)(a) Upon motion of the youth, or upon the court’s own motion, a court shall determine whether

the youth is financially eligible under the policies, procedures, standards and guidelines of the Public

Defense Services Commission.]

[(b) If a county court or justice court determines that the youth is financially eligible, the]

(2)(a) A county court or justice court shall order the county to pay the fees and costs de-

scribed in subsection (3) of this section from funds available for that purpose.

[(c)] (b) [If a circuit court determines that the youth is financially eligible, the] A circuit court

shall order the public defense services executive director to pay the fees and costs described in

subsection (3) of this section from funds available for that purpose.

[(3) If a court determines that a youth is financially eligible under subsection (2) of this section, the

court shall order that]

[10]
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(3) Pursuant to subsection (2) of this section, the county or the public defense services

executive director shall pay:

(a) A reasonable fee [be paid] to a psychiatrist, licensed psychologist or regulated social worker

in private practice who conducts the evaluation; and

(b) All costs, including transportation of the youth, [be paid] if the evaluation is conducted by

a psychiatrist, licensed psychologist or regulated social worker employed by the Department of Hu-

man Services or is conducted by a community mental health program or community developmental

disabilities program established under ORS 430.610 to 430.695.

[(4) If an evaluation is ordered under ORS 419C.378 at the request of or with the acquiescence of

a youth, and the youth is determined not to be financially eligible under subsection (2) of this section,

the evaluation shall be performed at the youth’s expense.]

[(5)] (4) If an evaluation is ordered under ORS 419C.378 [at the request of the district attorney

or juvenile department], the county shall pay for the expense of the evaluation.

[(6)] (5) After a motion is made by the court or the youth under ORS 419C.378 (3), the state shall

have the right to seek an independent evaluation at its own expense.

[(7)] (6) A youth may not be removed from the youth’s current placement for the purpose of an

evaluation performed under this section unless the youth has been placed in a detention facility as

defined in ORS 419A.004 or a youth correction facility as defined in ORS 420.005.

SECTION 19. ORS 419C.535 is amended to read:

419C.535. (1) [If the juvenile panel of the Psychiatric Security Review Board determines that a

young person about whom a hearing under ORS 419C.532 is being held is financially eligible,] The

juvenile panel of the Psychiatric Security Review Board shall appoint suitable counsel to repre-

sent [the] a young person about whom a hearing under ORS 419C.532 is being held. Counsel ap-

pointed must be an attorney who satisfies the professional qualification standards established by the

Public Defense Services Commission under ORS 151.216. The public defense services executive di-

rector shall determine and allow fair compensation for counsel appointed under this subsection and

the reasonable expenses of the young person in respect to the hearing. Compensation payable to

appointed counsel may not be less than the applicable compensation level established under ORS

151.216. The public defense services executive director shall pay compensation and expenses allowed

from funds available for that purpose.

[(2) When the juvenile panel appoints counsel to represent the young person, the juvenile panel may

order the young person, if able, parent, if able, or guardian of the estate, if the estate is able, to pay

to the Public Defense Services Account established by ORS 151.225, through the clerk of the court, in

full or in part, the administrative costs of determining the ability of the young person, parent or estate

to pay for legal services and the costs of the legal and other services that are related to the provision

of appointed counsel. The juvenile panel’s order of payment may be entered in the County Clerk Lien

Record and enforced as provided in ORS 205.126.]

[(3) The test of the young person’s, parent’s or estate’s ability to pay costs under subsection (2) of

this section is the same test as applied to appointment of counsel for defendants under ORS 135.050

or under the rules adopted under ORS 151.216. If counsel is provided at state expense, the juvenile

panel shall apply this test in accordance with the guidelines adopted by the Public Defense Services

Commission under ORS 151.485.]

[(4) If counsel is provided at state expense, the juvenile panel shall determine the amount the young

person, parent or estate is required to pay for the costs of administrative, legal and other services re-

lated to the provision of appointed counsel in the same manner as this amount is determined under

[11]
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ORS 151.487.]

(2) The juvenile panel may not order the young person, parent or guardian of the estate

to pay any part of the administrative costs of appointing counsel for the young person or to

pay for the costs of legal and other services that are related to the provision of appointed

counsel.

[(5)] (3) The Attorney General may represent the state at contested hearings before the juvenile

panel unless the district attorney of the county in which the young person was adjudicated elects

to represent the state. The district attorney of the county in which the young person was adjudi-

cated shall cooperate with the Attorney General in securing the material necessary for presenting

a contested hearing before the juvenile panel. If the district attorney elects to represent the state,

the district attorney shall give timely written notice to the Attorney General, the juvenile panel and

the attorney representing the young person.

ACCOUNTABILITY AGREEMENTS; PROBATION; DISCHARGE

SECTION 20. ORS 419C.230 is amended to read:

419C.230. (1) A formal accountability agreement may be entered into when a youth has been

referred to a county juvenile department, and a juvenile department counselor has probable cause

to believe that the youth may be found to be within the jurisdiction of the juvenile court for one

or more acts specified in ORS 419C.005.

(2) Notwithstanding subsection (1) of this section, unless authorized by the district attorney, a

formal accountability agreement may not be entered into when the youth:

(a) Is alleged to have committed an act that if committed by an adult would constitute:

(A) A felony sex offense under ORS 163.355, 163.365, 163.375, 163.385, 163.395, 163.405, 163.408,

163.411, 163.425 or 163.427; or

(B) An offense involving the use or possession of a firearm, as defined in ORS 166.210, or de-

structive device, as described in ORS 166.382; or

(b) Is being referred to the county juvenile department for a second or subsequent time for

commission of an act that if committed by an adult would constitute a felony.

(3) The juvenile department must consult the victim before entering into a formal accountability

agreement if:

(a) The victim has requested consultation in plea negotiations; and

(b) The formal accountability agreement involves an alleged act that if committed by an adult

would constitute a violent felony.

(4)(a) The juvenile department may not require the youth or youth’s parent or guardian

to pay any fee, cost or surcharge as a requirement of a formal accountability agreement.

(b) Notwithstanding paragraph (a) of this subsection, a youth or the youth’s parent or

guardian may pay fees or costs associated with participating in a program under this section

through public or private insurance or by private means.

SECTION 21. ORS 419C.446 is amended to read:

419C.446. (1) When a court determines it would be in the best interest and welfare of a youth

offender, the court may place the youth offender on probation. The court may direct that the youth

offender remain in the legal custody of the youth offender’s parents or other person with whom the

youth offender is living, or the court may direct that the youth offender be placed in the legal cus-

tody of some relative or some person maintaining a foster home approved by the court, or in a child

[12]
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care center or a youth care center authorized to accept the youth offender.

(2) The court may specify particular requirements to be observed during the probation consist-

ent with recognized juvenile court practice, including but not limited to restrictions on visitation

by the youth offender’s parents, restrictions on the youth offender’s associates, occupation and ac-

tivities, restrictions on and requirements to be observed by the person having the youth offender’s

legal custody, requirements for visitation by and consultation with a juvenile counselor or other

suitable counselor, requirements to make restitution under ORS 419C.450, requirements of a period

of detention under ORS 419C.453, [requirements to pay a fine under ORS 419C.459, requirements to

pay a supervision fee under ORS 419C.449,] requirements to perform community service under ORS

419C.462, or service for the victim under ORS 419C.465, or requirements to submit to blood or buccal

testing under ORS 419C.473.

(3) If the youth offender is a sex offender, as defined in ORS 163A.005, the juvenile department

shall notify the chief of police, if the youth offender is going to reside within a city, and the county

sheriff of the county in which the youth offender is going to reside of the youth offender’s release

on probation and the requirements imposed on the youth offender’s probation under subsection (2)

of this section.

(4)(a) The court, juvenile department or any other agency may not order the youth

offender or the youth offender’s parent or guardian to pay any fee, cost or surcharge as a

condition of probation or to pay any probation supervision fee.

(b) Notwithstanding paragraph (a) of this subsection, a youth offender or the youth

offender’s parent or guardian may pay fees or costs associated with participating in a pro-

gram under this section through public or private insurance or by private means.

SECTION 21a. If Senate Bill 436 becomes law, section 21 of this 2021 Act (amending ORS

419C.446) is repealed and ORS 419C.446, as amended by section 70, chapter ___, Oregon Laws

2021 (Enrolled Senate Bill 436), is amended to read:

419C.446. (1) When a court determines it would be in the best interest and welfare of an adju-

dicated youth, the court may place the adjudicated youth on probation. The court may direct that

the adjudicated youth remain in the legal custody of the adjudicated youth’s parents or other person

with whom the adjudicated youth is living, or the court may direct that the adjudicated youth be

placed in the legal custody of some relative or some person maintaining a foster home approved by

the court, or in a child care center or a youth care center authorized to accept the adjudicated

youth.

(2) The court may specify particular requirements to be observed during the probation consist-

ent with recognized juvenile court practice, including but not limited to restrictions on visitation

by the adjudicated youth’s parents, restrictions on the adjudicated youth’s associates, occupation

and activities, restrictions on and requirements to be observed by the person having the adjudicated

youth’s legal custody, requirements for visitation by and consultation with a juvenile counselor or

other suitable counselor, requirements to make restitution under ORS 419C.450, requirements of a

period of detention under ORS 419C.453, [requirements to pay a fine under ORS 419C.459, require-

ments to pay a supervision fee under ORS 419C.449,] requirements to perform community service

under ORS 419C.462, or service for the victim under ORS 419C.465, or requirements to submit to

blood or buccal testing under ORS 419C.473.

(3) If the adjudicated youth is a sex offender, as defined in ORS 163A.005, the juvenile depart-

ment shall notify the chief of police, if the adjudicated youth is going to reside within a city, and

the county sheriff of the county in which the adjudicated youth is going to reside of the adjudicated
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youth’s release on probation and the requirements imposed on the adjudicated youth’s probation

under subsection (2) of this section.

(4)(a) The court, juvenile department or any other agency may not order the adjudicated

youth or the adjudicated youth’s parent or guardian to pay any fee, cost or surcharge as a

condition of probation or to pay any probation supervision fee.

(b) Notwithstanding paragraph (a) of this subsection, an adjudicated youth or the adju-

dicated youth’s parent or guardian may pay fees or costs associated with participating in a

program under this section through public or private insurance or by private means.

SECTION 22. ORS 419C.540 is amended to read:

419C.540. (1) The director of a hospital or facility to which a young person was committed under

ORS 419C.532 (5) shall apply to the juvenile panel of the Psychiatric Security Review Board for an

order of discharge or conditional release of the young person if, at any time after the commitment,

the director is of the opinion that the young person:

(a) No longer has a qualifying mental disorder;

(b) Has a qualifying mental disorder other than a serious mental condition but no longer pre-

sents a substantial danger to others; or

(c) Can be controlled with proper supervision and treatment services if conditionally released.

(2) The director shall include in an application under subsection (1) of this section a report

setting forth the facts that support the opinion of the director. If the application is for conditional

release, the director shall also include a verified conditional release plan. The juvenile panel shall

hold a hearing on an application under subsection (1) of this section within 30 days of its receipt.

Not less than 10 days prior to the hearing before the juvenile panel, copies of the report must be

sent to the Attorney General or other attorney representing the state, if any, the district attorney

of the county in which the young person was adjudicated, the young person, the young person’s at-

torney, the young person’s parents or guardians, if known, and the person having legal custody of

the young person.

(3) The attorney representing the state may choose a psychiatrist certified, or eligible to be

certified, by the Oregon Medical Board in child psychiatry or a licensed psychologist with expertise

in child psychology to examine the young person prior to any decision of the juvenile panel on dis-

charge or conditional release. The results of the examination must be in writing and filed with the

juvenile panel and must include, but need not be limited to, an opinion as to whether the young

person:

(a)(A) Has a serious mental condition; or

(B) Has a qualifying mental disorder other than a serious mental condition and presents a sub-

stantial danger to others; and

(b) Could be adequately controlled with treatment services as a condition of release.

(4) A young person who has been committed to a hospital or facility under ORS 419C.532 (5) or

the young person’s parents or guardians acting on the young person’s behalf may apply to the ju-

venile panel for an order of discharge or conditional release upon the grounds that the young per-

son:

(a) No longer has a qualifying mental disorder;

(b) Has a qualifying mental disorder other than a serious mental condition but no longer pre-

sents a substantial danger to others; or

(c) Can be controlled with proper supervision and treatment services if conditionally released.

(5) When an application is made under subsection (4) of this section, the juvenile panel shall

[14]
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require a report from the director of the hospital or facility. The director shall prepare and transmit

the report as provided in subsection (2) of this section.

(6) At a hearing on an application under subsection (4) of this section:

(a) The applicant has the burden of proving the young person’s fitness for discharge or condi-

tional release; or

(b) If more than two years have passed since the state had the burden of proving the young

person’s lack of fitness for discharge or conditional release, the state has the burden of proving the

young person’s lack of fitness for discharge or conditional release.

(7) A person may not file an application for discharge or conditional release under subsection

(4) of this section:

(a) Sooner than 90 days after the initial juvenile panel hearing concerning the young person.

(b) If another application for discharge or conditional release of the young person was filed

during the immediately preceding 90 days.

(8) The juvenile panel shall hold a hearing on an application under subsection (4) of this section

within 30 days after the application is filed.

(9)(a) The juvenile panel and the director of a hospital or facility to which a young person

was committed under ORS 419C.532 (5) may not assess any fees or costs against the young

person or the young person’s parent or guardian, including but not limited to court-appointed

attorney fees, examination fees and costs and supervision expenses. This paragraph does not

apply to expenses associated with the young person’s treatment.

(b) Notwithstanding paragraph (a) of this subsection, if the young person is committed

to the Oregon State Hospital, the young person’s ability to pay and cost of care are deter-

mined under ORS 179.640 and 179.701.

SECTION 23. ORS 419C.570 is amended to read:

419C.570. (1)(a) A parent or legal guardian of a youth offender, if the parent or guardian was

served with summons under ORS 419C.300, 419C.303 and 419C.306 prior to the adjudication or at

least 10 days prior to disposition, is subject to the jurisdiction of the court for purposes of this

section. The court may:

(A) Order the parent or guardian to assist the court in any reasonable manner in providing ap-

propriate education or counseling for the youth offender; or

[(B) If the youth offender is within the jurisdiction of the court for having committed an act that

if committed by an adult would constitute a violation of ORS 166.250, 166.370 or 166.382, require the

parent or guardian to pay or cause to be paid all or part of the reasonable costs of any mental health

assessment or screening ordered by the court under ORS 419C.109 (3);]

[(C)] (B) If the court orders probation, require the parent or guardian to enter into a contract

with the juvenile department in regard to the supervision and implementation of the youth offender’s

probation.[; or]

[(D) If the court orders probation, require the parent or guardian to pay all or a portion of the

supervision fee if a supervision fee is imposed under ORS 419C.446 (2).]

(b) In all cases in which a youth offender is placed on probation, the juvenile department and

the parent or guardian shall develop a plan for supervision of the youth offender. The plan must be

reasonably calculated to provide the supervision necessary to prevent further acts of delinquency

given the individual circumstances of the youth offender. The court shall review and ratify the plan

and make the plan a part of the probation order.

[(2) The court may require the parent or guardian to pay a specific sum not to exceed $1,000 for

[15]



Chapter 1A—Statute Highlights

 1A–342021 Juvenile Law: A Little Bit of Knowledge and Perspective Can Go a Long Way

B-Eng. SB 817

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

a violation by the parent or guardian of the court’s order or the contract under subsection (1)(a) of this

section.]

[(3)] (2) The court may not revoke a youth offender’s probation solely because of a failure of the

youth offender’s parent or guardian to comply with an order or a contract under subsection (1)(a)

of this section.

SECTION 23a. If Senate Bill 436 becomes law, section 23 of this 2021 Act (amending ORS

419C.570) is repealed and ORS 419C.570, as amended by section 96, chapter ___, Oregon Laws

2021 (Enrolled Senate Bill 436), is amended to read:

419C.570. (1)(a) A parent or legal guardian of an adjudicated youth, if the parent or guardian

was served with summons under ORS 419C.300, 419C.303 and 419C.306 prior to the adjudication or

at least 10 days prior to disposition, is subject to the jurisdiction of the court for purposes of this

section. The court may:

(A) Order the parent or guardian to assist the court in any reasonable manner in providing ap-

propriate education or counseling for the adjudicated youth; or

[(B) If the adjudicated youth is within the jurisdiction of the court for having committed an act that

if committed by an adult would constitute a violation of ORS 166.250, 166.370 or 166.382, require the

parent or guardian to pay or cause to be paid all or part of the reasonable costs of any mental health

assessment or screening ordered by the court under ORS 419C.109 (3);]

[(C)] (B) If the court orders probation, require the parent or guardian to enter into a contract

with the juvenile department in regard to the supervision and implementation of the adjudicated

youth’s probation.[; or]

[(D) If the court orders probation, require the parent or guardian to pay all or a portion of the

supervision fee if a supervision fee is imposed under ORS 419C.446 (2).]

(b) In all cases in which an adjudicated youth is placed on probation, the juvenile department

and the parent or guardian shall develop a plan for supervision of the adjudicated youth. The plan

must be reasonably calculated to provide the supervision necessary to prevent further acts of de-

linquency given the individual circumstances of the adjudicated youth. The court shall review and

ratify the plan and make the plan a part of the probation order.

[(2) The court may require the parent or guardian to pay a specific sum not to exceed $1,000 for

a violation by the parent or guardian of the court’s order or the contract under subsection (1)(a) of this

section.]

[(3)] (2) The court may not revoke an adjudicated youth’s probation solely because of a failure

of the adjudicated youth’s parent or guardian to comply with an order or a contract under sub-

section (1)(a) of this section.

SECTION 24. ORS 420.525 is amended to read:

420.525. The costs of the hearings held under ORS 179.473, 419B.328, 419B.331, 419B.334,

419B.337, 419B.343, 419B.346, 419B.349, 419C.446, 419C.450, 419C.478, 419C.481, 419C.486, 419C.489,

419C.492, 419C.498 and 420.500 to 420.525 and the fees for physicians and other qualified persons

appointed under ORS 179.473, 419B.328, 419B.331, 419B.334, 419B.337, 419B.343, 419B.346, 419B.349,

419C.446, 419C.450, 419C.478, 419C.481, 419C.486, 419C.489, 419C.492, 419C.498 and 420.500 to 420.525

shall be charged to the county of the youth’s residence prior to the initial commitment of the youth

to a youth correction facility or to the county of the adult’s residence prior to the initial commit-

ment of the adult in custody to a penal or correctional institution. Attorney fees may also be

charged to that county if the [youth or] adult in custody has no separate estate or if the parents of

the youth refuse or are unable to provide an attorney.

[16]
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BLOOD TESTING

SECTION 25. ORS 419C.473 is amended to read:

419C.473. (1) Whenever a youth offender has been found to be within the jurisdiction of the court

under ORS 419C.005 for having committed an act that if done by an adult would constitute a felony

listed in subsection (2) of this section, the court shall order the youth offender to submit to the ob-

taining of a blood or buccal sample in the manner provided by ORS 137.076. The court shall further

order that as soon as practicable after the entry of the dispositional order, the law enforcement

agency attending upon the court shall cause a blood or buccal sample to be obtained and transmit-

ted in accordance with ORS 137.076. [The court may also order the youth offender to reimburse the

appropriate agency for the cost of obtaining and transmitting the blood or buccal sample.]

(2) The felonies to which subsection (1) of this section applies are:

(a) Rape, sodomy, unlawful sexual penetration, sexual abuse in the first or second degree, public

indecency, incest or using a child in a display of sexually explicit conduct, as those offenses are

defined in ORS 163.355 to 163.427, 163.465 (1)(d), 163.525 and 163.670;

(b) Burglary in the second degree, as defined in ORS 164.215, when committed with intent to

commit any offense listed in paragraph (a) of this subsection;

(c) Promoting or compelling prostitution, as defined in ORS 167.012 and 167.017;

(d) Burglary in the first degree, as defined in ORS 164.225;

(e) Assault in the first degree, as defined in ORS 163.185;

(f) Conspiracy or attempt to commit any Class A or Class B felony listed in paragraphs (a) to

(e) of this subsection; or

(g) Murder or aggravated murder.

(3) No order for the obtaining and transmitting of a blood or buccal sample is required to be

entered if:

(a) The Department of State Police notifies the court or the law enforcement agency attending

upon the court that it has previously received an adequate blood or buccal sample taken from the

youth offender in accordance with this section, ORS 137.076 or 161.325 (4); or

(b) The court determines that obtaining a sample would create a substantial and unreasonable

risk to the health of the youth offender.

(4) Notwithstanding any other provision of law, blood and buccal samples and other physical

evidence and criminal identification information obtained under authority of this section or as a

result of analysis conducted pursuant to ORS 181A.155 may be maintained, stored, destroyed and

released to authorized persons or agencies under the conditions established in ORS 181A.155 and

rules adopted by the Department of State Police under the authority of that section.

(5) The court may not order the youth offender or the parent or guardian of the youth

offender to pay for or to reimburse any agency for the cost of obtaining or transmitting a

blood or buccal sample under this section.

SECTION 25a. If Senate Bill 436 becomes law, section 25 of this 2021 Act (amending ORS

419C.473) is repealed and ORS 419C.473, as amended by section 80, chapter ___, Oregon Laws

2021 (Enrolled Senate Bill 436), is amended to read:

419C.473. (1) Whenever an adjudicated youth has been found to be within the jurisdiction of the

court under ORS 419C.005 for having committed an act that if done by an adult would constitute a

felony listed in subsection (2) of this section, the court shall order the adjudicated youth to submit

to the obtaining of a blood or buccal sample in the manner provided by ORS 137.076. The court shall

[17]
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further order that as soon as practicable after the entry of the dispositional order, the law

enforcement agency attending upon the court shall cause a blood or buccal sample to be obtained

and transmitted in accordance with ORS 137.076. [The court may also order the adjudicated youth to

reimburse the appropriate agency for the cost of obtaining and transmitting the blood or buccal

sample.]

(2) The felonies to which subsection (1) of this section applies are:

(a) Rape, sodomy, unlawful sexual penetration, sexual abuse in the first or second degree, public

indecency, incest or using a child in a display of sexually explicit conduct, as those offenses are

defined in ORS 163.355 to 163.427, 163.465 (1)(d), 163.525 and 163.670;

(b) Burglary in the second degree, as defined in ORS 164.215, when committed with intent to

commit any offense listed in paragraph (a) of this subsection;

(c) Promoting or compelling prostitution, as defined in ORS 167.012 and 167.017;

(d) Burglary in the first degree, as defined in ORS 164.225;

(e) Assault in the first degree, as defined in ORS 163.185;

(f) Conspiracy or attempt to commit any Class A or Class B felony listed in paragraphs (a) to

(e) of this subsection; or

(g) Murder or aggravated murder.

(3) No order for the obtaining and transmitting of a blood or buccal sample is required to be

entered if:

(a) The Department of State Police notifies the court or the law enforcement agency attending

upon the court that it has previously received an adequate blood or buccal sample taken from the

adjudicated youth in accordance with this section, ORS 137.076 or 161.325 (4); or

(b) The court determines that obtaining a sample would create a substantial and unreasonable

risk to the health of the adjudicated youth.

(4) Notwithstanding any other provision of law, blood and buccal samples and other physical

evidence and criminal identification information obtained under authority of this section or as a

result of analysis conducted pursuant to ORS 181A.155 may be maintained, stored, destroyed and

released to authorized persons or agencies under the conditions established in ORS 181A.155 and

rules adopted by the Department of State Police under the authority of that section.

(5) The court may not order the adjudicated youth or the parent or guardian of the ad-

judicated youth to pay for or to reimburse any agency for the cost of obtaining or trans-

mitting a blood or buccal sample under this section.

SECTION 26. ORS 419C.475 is amended to read:

419C.475. (1) Whenever a youth offender has been found to be within the jurisdiction of the court

under ORS 419C.005 (1) for having committed an act from which it appears that the transmission

of body fluids from one person to another as described in ORS 135.139 may have been involved or

a sexual act may have occurred, the court shall order the youth offender to submit to blood-borne

infection testing as provided in ORS 135.139 if the victim, or parent or guardian of the victim, re-

quests the court to make such an order.

(2) The court may [also] not order the youth offender or the parent or guardian of the youth

offender to pay for or reimburse [the appropriate] any agency for the cost of the test.

FEES FOR COURT RECORDS

SECTION 27. ORS 419A.256 is amended to read:

[18]
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419A.256. (1)(a) Once prepared and filed with the court, a transcript of a juvenile court pro-

ceeding is part of the record of the case maintained by the clerk of the court under ORS 419A.255

(1) and is subject to the provisions of ORS 419A.255 governing access and disclosure.

(b) Notwithstanding ORS 419A.255, if a transcript, audio recording or video recording has been

prepared in any proceeding under ORS chapter 419C, the victim, child, ward, youth, youth

offender or young person or the parent or guardian of the child, ward, youth, youth offender

or young person may obtain a copy [by paying the actual cost of preparation.] at no cost.

(2) If the court finds that the child, ward, youth, youth offender or parent or guardian of the

child, ward, youth or youth offender is [without financial means to purchase all or a necessary part

of the transcript of the evidence or proceedings] eligible for court appointed counsel at state ex-

pense, the court shall order, upon motion, the transcript or part of the transcript to be furnished.

The transcript or part of the transcript furnished under this subsection must be paid for in the same

manner as furnished transcripts are paid for in criminal cases.

(3) The official audio, video or other recording of a juvenile court proceeding shall be withheld

from public inspection but is open to inspection by the persons described in ORS 419A.255 (1)(b)(A)

to (Q).

(4) With a finding of good cause and subject to any conditions the court finds appropriate, the

court may provide a copy of the audio or video recording of a juvenile court proceeding to persons

described in ORS 419A.255 (1)(b)(A), (I), (J) and (M) to (Q).

SECTION 27a. If Senate Bill 436 becomes law, section 27 of this 2021 Act (amending ORS

419A.256) is repealed and ORS 419A.256, as amended by section 53, chapter ___, Oregon Laws

2021 (Enrolled Senate Bill 436), is amended to read:

419A.256. (1)(a) Once prepared and filed with the court, a transcript of a juvenile court pro-

ceeding is part of the record of the case maintained by the clerk of the court under ORS 419A.255

(1) and is subject to the provisions of ORS 419A.255 governing access and disclosure.

(b) Notwithstanding ORS 419A.255, if a transcript, audio recording or video recording has been

prepared in any proceeding under ORS chapter 419C, the victim, child, ward, youth, adjudicated

youth or young person or the parent or guardian of the child, ward, youth, adjudicated youth

or young person may obtain a copy [by paying the actual cost of preparation.] at no cost.

(2) If the court finds that the child, ward, youth, adjudicated youth or parent or guardian of the

child, ward, youth or adjudicated youth is [without financial means to purchase all or a necessary part

of the transcript of the evidence or proceedings] eligible for court appointed counsel at state ex-

pense, the court shall order, upon motion, the transcript or part of the transcript to be furnished.

The transcript or part of the transcript furnished under this subsection must be paid for in the same

manner as furnished transcripts are paid for in criminal cases.

(3) The official audio, video or other recording of a juvenile court proceeding shall be withheld

from public inspection but is open to inspection by the persons described in ORS 419A.255 (1)(b)(A)

to (Q).

(4) With a finding of good cause and subject to any conditions the court finds appropriate, the

court may provide a copy of the audio or video recording of a juvenile court proceeding to persons

described in ORS 419A.255 (1)(b)(A), (I), (J) and (M) to (Q).

PARENTING PROGRAM; TREATMENT

SECTION 28. ORS 419C.573 is amended to read:

[19]
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419C.573. (1)(a) The court may order the parent or guardian to participate in any educational

or counseling programs as are reasonably directed toward improvement of parenting skills and the

ability of the parent to supervise the youth offender if the court finds:

(A) That a deficiency in parenting skills has significantly contributed to the circumstances

bringing the youth offender within the jurisdiction of the court; and

(B) That participation would be consistent with the best interests of the youth offender.

(b) The programs may include, but need not be limited to, parenting classes.

(c) The court may order such participation with the youth offender or separately.

(d)(A) The court or the county may not require the parent or guardian to pay any fee

or cost associated with participating in a program under this section.

(B) Notwithstanding subparagraph (A) of this paragraph, a youth offender or the youth

offender’s parent or guardian may pay fees or costs associated with participating in a pro-

gram under this section through public or private insurance or by private means.

[(2) As an alternative to a contempt proceeding, the court may require a parent or guardian to pay

a specific sum not to exceed $1,000 for a violation by the parent or guardian of an order under sub-

section (1) of this section.]

[(3)] (2) The court may not revoke a youth offender’s probation solely because of a failure of the

youth offender’s parent or guardian to comply with an order under subsection (1) of this section.

SECTION 28a. If Senate Bill 436 becomes law, section 28 of this 2021 Act (amending ORS

419C.573) is repealed and ORS 419C.573, as amended by section 97, chapter ___, Oregon Laws

2021 (Enrolled Senate Bill 436), is amended to read:

419C.573. (1)(a) The court may order the parent or guardian to participate in any educational

or counseling programs as are reasonably directed toward improvement of parenting skills and the

ability of the parent to supervise the adjudicated youth if the court finds:

(A) That a deficiency in parenting skills has significantly contributed to the circumstances

bringing the adjudicated youth within the jurisdiction of the court; and

(B) That participation would be consistent with the best interests of the adjudicated youth.

(b) The programs may include, but need not be limited to, parenting classes.

(c) The court may order such participation with the adjudicated youth or separately.

(d)(A) The court or the county may not require the parent or guardian to pay any fee

or cost associated with participating in a program under this section.

(B) Notwithstanding subparagraph (A) of this paragraph, an adjudicated youth or the

adjudicated youth’s parent or guardian may pay fees or costs associated with participating

in a program under this section through public or private insurance or by private means.

[(2) As an alternative to a contempt proceeding, the court may require a parent or guardian to pay

a specific sum not to exceed $1,000 for a violation by the parent or guardian of an order under sub-

section (1) of this section.]

[(3)] (2) The court may not revoke an adjudicated youth’s probation solely because of a failure

of the adjudicated youth’s parent or guardian to comply with an order under subsection (1) of this

section.

SECTION 29. ORS 419C.575 is amended to read:

419C.575. If the court finds that the parent’s or guardian’s addiction to or habitual use of alco-

hol, cannabis or controlled substances has significantly contributed to the circumstances bringing

the youth offender within the jurisdiction of the court, the court may conduct a special hearing to

determine if the court should order the parent or guardian to participate in treatment [and pay the

[20]
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costs thereof]. Notice of this hearing shall be by special petition and summons to be filed by the court

and served upon the parent or guardian. The court shall appoint counsel to represent the parent or

guardian [if the parent or guardian is eligible under ORS 135.050] at state expense. If, at this

hearing, the court finds it is in the best interest of the youth offender for the parent or guardian

to be directly involved in treatment, the judge may order the parent or guardian to participate in

treatment. The dispositional order shall be in writing and shall contain appropriate findings of fact

and conclusions of law. The court may not impose any fees or costs for court-appointed

counsel, evaluation or treatment ordered under this section. The judge shall state with

particularity, both orally and in the written order of the disposition, the precise terms of the dis-

position.

SECTION 30. ORS 471.430 is amended to read:

471.430. (1) A person under 21 years of age may not attempt to purchase, purchase or acquire

alcoholic beverages. Except when such minor is in a private residence accompanied by the parent

or guardian of the minor and with such parent’s or guardian’s consent, a person under 21 years of

age may not have personal possession of alcoholic beverages.

(2) For the purposes of this section, personal possession of alcoholic beverages includes the ac-

ceptance or consumption of a bottle of such beverages, or any portion thereof or a drink of such

beverages. However, this section does not prohibit the acceptance or consumption by any person

of sacramental wine as part of a religious rite or service.

(3) Except as authorized by rule or as necessitated in an emergency, a person under 21 years

of age may not enter or attempt to enter any portion of a licensed premises that is posted or oth-

erwise identified as being prohibited to the use of minors.

(4)(a) Except as provided in paragraph (b) of this subsection, a person who violates subsection

(1) or (3) of this section commits a Class B violation.

(b) A person commits a Class A violation if the person violates subsection (1) of this section by

reason of personal possession of alcoholic beverages while the person is operating a motor vehicle

as defined in ORS 801.360.

(c) Notwithstanding ORS 153.018, if a person who violates subsection (1) or (3) of this

section was under 18 years of age at the time of the violation, the court may not impose any

fine for the violation.

(5) In addition to and not in lieu of any other penalty established by law:

(a) The court may order a person who violates subsection (1) of this section through misrepre-

sentation of age to perform community service; and

(b) The court shall order, when a person violates subsection (1) of this section, that the person’s

driving privileges and right to apply for driving privileges be suspended pursuant to ORS 809.260

and 809.280. The court notification made to the Department of Transportation under this paragraph

may include a recommendation that the person be granted a hardship permit under ORS 807.240 if

the person is otherwise eligible for the permit.

(6) If a person cited under this section is at least 13 years of age but less than 21 years of age

at the time the person is found in default under ORS 153.102 or 419C.472 for failure to appear, in

addition to and not in lieu of any other penalty established by law, the court shall issue notice under

ORS 809.220 to the department for the department to suspend the person’s driving privileges under

ORS 809.280 (4).

(7) In addition to and not in lieu of any penalty established by law, the court may order a person

who violates this section to undergo assessment and treatment as provided in ORS 471.432. The

[21]
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court shall order a person to undergo assessment and treatment as provided in ORS 471.432 if the

person has previously been found to have violated this section.

(8) The prohibitions of this section do not apply to a person under 21 years of age who is acting

under the direction of the Oregon Liquor Control Commission or under the direction of state or lo-

cal law enforcement agencies for the purpose of investigating possible violations of laws prohibiting

sales of alcoholic beverages to persons who are under 21 years of age.

(9) The prohibitions of this section do not apply to a person under 21 years of age who is acting

under the direction of a licensee for the purpose of investigating possible violations by employees

of the licensee of laws prohibiting sales of alcoholic beverages to persons who are under 21 years

of age.

(10)(a) A person under 21 years of age is not in violation of, and is immune from prosecution

under, this section if:

(A) The person contacted emergency medical services or a law enforcement agency in order to

obtain medical assistance for another person who was in need of medical assistance due to alcohol

consumption and the evidence of the violation was obtained as a result of the person’s having con-

tacted emergency medical services or a law enforcement agency; or

(B) The person was in need of medical assistance due to alcohol consumption and the evidence

of the violation was obtained as a result of the person’s having sought or obtained the medical as-

sistance.

(b) Paragraph (a) of this subsection does not exclude the use of evidence obtained as a result

of a person’s having sought medical assistance in proceedings for crimes or offenses other than a

violation of this section.

SECTION 31. ORS 471.432 is amended to read:

471.432. When a person is ordered to undergo assessment and treatment as provided in ORS

471.430, the court shall require the person to do all of the following:

(1) If the person is 18 years of age or older, pay to the court the fee described under ORS

813.030 in addition to any fine imposed under ORS 471.430.

(2) Complete an examination by an agency or organization designated by the court to determine

whether the person has a problem condition involving alcohol as described in ORS 813.040. The

designated agencies or organizations must meet minimum standards established under ORS 430.357

to perform the diagnostic assessment and treatment of problem drinking and alcoholism and must

be certified by the Director of the Oregon Health Authority.

(3) Complete a treatment program, paid at the expense of the person convicted, as follows:

(a) If the examination required under this section shows that the person has a problem condition

involving alcohol, a program for rehabilitation for alcoholism approved by the director.

(b) If the examination required by this section shows that the person does not have a problem

condition involving alcohol, an alcohol information program approved by the director.

SECTION 32. ORS 813.030 is amended to read:

813.030. (1) The fee required by ORS 471.432 and 813.020 (1) shall be in the amount of $255,

except that the court may waive all or part of the fee in cases involving indigent defendants. The

court may make provision for payment of the fee on an installment basis. A circuit court shall de-

posit the fee in the Criminal Fine Account. If the fee is collected in a municipal or justice court, the

fee shall be forwarded by the court to the Department of Revenue for deposit in the Criminal Fine

Account.

(2) The court may not order the fee under ORS 471.432 to be paid in any case where the
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person who is required to undergo assessment and treatment is under 18 years of age.

PARENTAL SUPPORT

SECTION 32a. ORS 25.517 is amended to read:

25.517. An order for support entered pursuant to ORS 25.501 to 25.556 for a child in the care

and custody of the Department of Human Services[, or a youth offender or other offender in the legal

or physical custody of the Oregon Youth Authority,] may be made contingent upon the child[, youth

offender or other offender] residing in a state financed or supported residence, shelter or other fa-

cility or institution. A certificate signed by the Director of Human Services[,] or the Administrator

of the Division of Child Support [or the Director of the Oregon Youth Authority] shall be sufficient

to establish the periods of residence and to satisfy the order for periods of nonresidence. A hearing

to contest the period of nonresidency or failure to satisfy shall be held pursuant to ORS 25.513.

SECTION 32b. If Senate Bill 436 becomes law, section 3, chapter ___, Oregon Laws 2021

(Enrolled Senate Bill 436) (amending ORS 25.517), is repealed.

SEX OFFENDER REGISTRY FEES

SECTION 33. ORS 163A.030 is amended to read:

163A.030. (1)(a) Except as provided in subsection (6) of this section, the juvenile court shall hold

a hearing on the issue of reporting as a sex offender by a person who has been found to be within

the jurisdiction of the juvenile court under ORS 419C.005, or found by the juvenile court to be re-

sponsible except for insanity under ORS 419C.411, for having committed an act that if committed

by an adult would constitute a felony sex crime if:

(A) The person was adjudicated on or after August 12, 2015; or

(B) The person was adjudicated before August 12, 2015, and was still under the jurisdiction of

the juvenile court or the Psychiatric Security Review Board on April 4, 2016.

(b) Unless the court continues the hearing described in this section for good cause, the hearing

must be held:

(A) During the six-month period before the termination of juvenile court jurisdiction over the

person; or

(B) During the six-month period after the court receives the notice described in subsection (2)

of this section from the Psychiatric Security Review Board, if the person was placed under the ju-

risdiction of the board.

(c) The court shall notify the person of the person’s right to a hearing under this section upon

finding the person within the jurisdiction of the juvenile court under ORS 419C.005.

(2)(a) The county or state agency responsible for supervising the person shall notify the person

and the juvenile court when the agency determines that termination of jurisdiction is likely to occur

within six months.

(b) If the Psychiatric Security Review Board discharges a person prior to the end of the board’s

jurisdiction over the person, the board shall notify the juvenile court within three business days

after the discharge date.

(3) Upon receipt of the notice described in subsection (2) of this section, the court shall:

(a) Appoint an attorney for the person as described in subsection (4) of this section;

(b) Set an initial hearing date; and
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(c) Notify the parties and the juvenile department or the Psychiatric Security Review Board, if

the department or board is supervising or has jurisdiction over the person, of the hearing at least

60 days before the hearing date.

(4)(a) A person who is the subject of a hearing under this section has the right to be represented

by a suitable attorney possessing skills and experience commensurate with the nature and com-

plexity of the case, to consult with the attorney prior to the hearing and[, if financially eligible,] to

have a suitable attorney appointed at state expense.

(b) In order to comply with the right to counsel under paragraph (a) of this subsection, the court

may:

(A) Continue the appointment of the attorney appointed under ORS 419C.200 at the time of dis-

position;

(B) Set a date prior to the hearing under this section in order to reappoint the attorney ap-

pointed under ORS 419C.200; or

(C) Appoint or reappoint an attorney at any time in response to a request by the person who

is the subject of a hearing under this section.

(5)(a) The district attorney shall notify the victim prior to the hearing of the right to appear and

the right to be heard under ORS 419C.273.

(b) If the person is under the jurisdiction of the Psychiatric Security Review Board, the board

shall notify the following of the hearing:

(A) The mental health agency providing services to the person, if any;

(B) The person’s board defense attorney; and

(C) The assistant attorney general representing the state at board hearings.

(6)(a) A person may waive the right to the hearing described in this section only after receiving

the notice described in subsection (2)(a) of this section and after consultation with the person’s at-

torney. If the court finds that the person has knowingly waived the right to a hearing, the court

shall enter an order requiring the person to report as a sex offender under ORS 163A.025.

(b) If a person fails to appear at a hearing described in this section, the court may enter an

order requiring the person to report as a sex offender under ORS 163A.025.

(7) At the hearing described in subsection (1) of this section:

(a) The district attorney, the victim, the person and the juvenile department or a representative

of the Oregon Youth Authority shall have an opportunity to be heard.

(b) The person who is the subject of the hearing has the burden of proving by clear and con-

vincing evidence that the person is rehabilitated and does not pose a threat to the safety of the

public. If the court finds that the person has not met the burden of proof, the court shall enter an

order requiring the person to report as a sex offender under ORS 163A.025.

(8) In determining whether the person has met the burden of proof, the juvenile court may

consider but need not be limited to considering:

(a) The extent and impact of any physical or emotional injury to the victim;

(b) The nature of the act that subjected the person to the duty of reporting as a sex offender;

(c) Whether the person used or threatened to use force in committing the act;

(d) Whether the act was premeditated;

(e) Whether the person took advantage of a position of authority or trust in committing the act;

(f) The age of any victim at the time of the act, the age difference between any victim and the

person and the number of victims;

(g) The vulnerability of the victim;
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(h) Other acts committed by the person that would be crimes if committed by an adult and

criminal activities engaged in by the person before and after the adjudication;

(i) Statements, documents and recommendations by or on behalf of the victim or the parents of

the victim;

(j) The person’s willingness to accept personal responsibility for the act and personal account-

ability for the consequences of the act;

(k) The person’s ability and efforts to pay the victim’s expenses for counseling and other

trauma-related expenses or other efforts to mitigate the effects of the act;

(L) Whether the person has participated in and satisfactorily completed a sex offender treatment

program or any other intervention, and if so the juvenile court may also consider:

(A) The availability, duration and extent of the treatment activities;

(B) Reports and recommendations from the providers of the treatment;

(C) The person’s compliance with court, board or supervision requirements regarding treatment;

and

(D) The quality and thoroughness of the treatment program;

(m) The person’s academic and employment history;

(n) The person’s use of drugs or alcohol before and after the adjudication;

(o) The person’s history of public or private indecency;

(p) The person’s compliance with and success in completing the terms of supervision;

(q) The results of psychological examinations of the person;

(r) The protection afforded the public by records of sex offender registration; and

(s) Any other relevant factors.

(9) In a hearing under this section, the juvenile court may receive testimony, reports and other

evidence, without regard to whether the evidence is admissible under ORS 40.010 to 40.210 and

40.310 to 40.585, if the evidence is relevant evidence related to the determination and findings re-

quired under this section. As used in this subsection, “relevant evidence” has the meaning given

that term in ORS 40.150.

(10)(a) In a hearing under this section, the Oregon Youth Authority or the juvenile department,

if either agency is supervising the person, or the Psychiatric Security Review Board, if the board

has jurisdiction over the person, shall file with the juvenile court the following records and mate-

rials in the possession of the agency or board at least 45 days prior to the hearing unless good cause

is shown:

(A) Evaluations and treatment records concerning the person conducted by a clinician or pro-

gram operating under the standards of practice for the evaluation and treatment of juvenile sex

offenders adopted by the Sexual Offense Treatment Board under ORS 675.400, and recommendations

contained therein regarding the need for the person to register in order to protect the public from

future sex crimes;

(B) All examination preparation material and examination records from polygraph examinations

conducted by or for the treatment provider, juvenile department or Oregon Youth Authority; and

(C) The Psychiatric Security Review Board exhibit file.

(b) Any records and materials filed with the court under this subsection shall be made available

to the parties in accordance with ORS 419A.255.

(11)(a) When the juvenile court enters an order described in subsection (6)(a) or (7)(b) of this

section, the court shall ensure that the person completes a form that documents the person’s obli-

gation to report under ORS 163A.025. No later than three business days after the person completes
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the form required by this subsection, the court shall ensure that the form is sent to the Department

of State Police.

(b) If the court enters an order under this section, no later than three business days after entry

of the order, the court shall ensure that the order is sent to the Department of State Police.

(12) Notwithstanding ORS 419C.005 (4)(c), (d) and (e), the juvenile court retains jurisdiction over

a person for purposes of this section.

(13) As used in this section, “parties” means the person, the state as represented by the district

attorney or the juvenile department, and the Oregon Youth Authority or other child care agency,

if the person is temporarily committed to the authority or agency.

SECTION 34. ORS 163A.035 is amended to read:

163A.035. (1) Agencies registering offenders under ORS 163A.010, 163A.015, 163A.020 and

163A.025 shall use forms and procedures adopted by the Department of State Police by administra-

tive rule. The department shall include places on the form to list all the names used by the offender

and the address of the offender. No later than three working days after registration, the agency or

official completing the form shall forward the registration information to the department in the

manner prescribed by the department.

(2) The department shall enter into the Law Enforcement Data System the sex offender infor-

mation obtained from the sex offender registration forms. If a conviction or adjudication that gave

rise to the registration obligation is reversed or vacated or if the registrant is pardoned, the de-

partment shall remove from the Law Enforcement Data System the sex offender information ob-

tained from the form.

(3) The Law Enforcement Data System may send sex offender information to the National Crime

Information Center as part of the national sex offender registry in accordance with appropriate state

and federal procedures.

(4) If the person is no longer under supervision, the department shall verify the residence ad-

dress of a person determined to be a sexually violent dangerous offender as defined in ORS 137.765

every 90 days by mailing a verification form to the person at the person’s last reported residence

address. No later than 10 days after receiving the form, the person shall sign and return the form

to the department.

(5) The department shall assess a person who is required to report under ORS 163A.010,

163A.015[,] or 163A.020 [or 163A.025] and who is not under supervision a fee of $70 each year.

Moneys received by the department under this subsection are continuously appropriated to the de-

partment for the purpose of carrying out the department’s duties under ORS 163A.005 to 163A.235.

SECTION 35. ORS 163A.130 is amended to read:

163A.130. (1) A person required to report as a sex offender under ORS 163A.025 (1)(a), (b) or (c),

or required to report as a sex offender under the laws of another state as a result of an adjudication

in an Oregon juvenile court, may file a petition for an order relieving the person of the obligation

to report. [The person must pay the filing fee established under ORS 21.135.] If the person resides:

(a) In this state and is required to report under ORS 163A.025 (2) or (3), the petition must be

filed in the juvenile court in which the person was adjudicated for the act that requires reporting.

(b) In another state and is required to report under ORS 163A.025 (4), the petition must be filed

in the juvenile court in the county in which the person attends school or works.

(c) In another state and is required to report under the laws of the other state, the petition must

be filed in the juvenile court in which the person was adjudicated for the act that requires reporting.

(2) If the act giving rise to the obligation to report would constitute:
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(a) A Class A or Class B felony sex crime if committed by an adult, the petition may be filed

no sooner than two years after the termination of juvenile court jurisdiction over the person or, if

the person is placed under the jurisdiction of the Psychiatric Security Review Board, no sooner than

two years after the person is discharged from the jurisdiction of the board.

(b) A Class C felony sex crime if committed by an adult, the petition may be filed no sooner than

30 days before the termination of juvenile court jurisdiction over the person or, if the person is

placed under the jurisdiction of the Psychiatric Security Review Board, no sooner than 30 days be-

fore the person is discharged from the jurisdiction of the board.

(3)(a) The juvenile court in which a petition under this section is filed may transfer the matter

to the juvenile court of the county that last supervised the person if the court determines that the

convenience of the parties, the victim and witnesses require the transfer.

(b) The juvenile court has exclusive original jurisdiction in any proceeding under this section.

(c) The person, the district attorney and the juvenile department are parties to a hearing on a

petition filed under this section.

(4) The person filing the petition has the burden of proving by clear and convincing evidence

that the person is rehabilitated and does not pose a threat to the safety of the public. In determining

whether the person has met the burden of proof, the juvenile court may consider but need not be

limited to considering:

(a) The extent and impact of any physical or emotional injury to the victim;

(b) The nature of the act that subjected the person to the obligation of reporting as a sex

offender;

(c) Whether the person used or threatened to use force in committing the act;

(d) Whether the act was premeditated;

(e) Whether the person took advantage of a position of authority or trust in committing the act;

(f) The age of any victim at the time of the act, the age difference between any victim and the

person and the number of victims;

(g) The vulnerability of the victim;

(h) Other acts committed by the person that would be crimes if committed by an adult and

criminal activities engaged in by the person before and after the adjudication;

(i) Statements, documents and recommendations by or on behalf of the victim or the parents of

the victim;

(j) The person’s willingness to accept personal responsibility for the act and personal account-

ability for the consequences of the act;

(k) The person’s ability and efforts to pay the victim’s expenses for counseling and other

trauma-related expenses or other efforts to mitigate the effects of the act;

(L) Whether the person has participated in and satisfactorily completed a sex offender treatment

program or any other intervention, and if so the juvenile court may also consider:

(A) The availability, duration and extent of the treatment activities;

(B) Reports and recommendations from the providers of the treatment;

(C) The person’s compliance with court, board or supervision requirements regarding treatment;

and

(D) The quality and thoroughness of the treatment program;

(m) The person’s academic and employment history;

(n) The person’s use of drugs or alcohol before and after the adjudication;

(o) The person’s history of public or private indecency;

[27]



Chapter 1A—Statute Highlights

 1A–462021 Juvenile Law: A Little Bit of Knowledge and Perspective Can Go a Long Way

B-Eng. SB 817

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

(p) The person’s compliance with and success in completing the terms of supervision;

(q) The results of psychological examinations of the person;

(r) The protection afforded the public by the continued existence of the records; and

(s) Any other relevant factors.

(5) In a hearing under this section, the juvenile court may receive testimony, reports and other

evidence without regard to whether the evidence is admissible under ORS 40.010 to 40.210 and

40.310 to 40.585 if the evidence is relevant to the determination and findings required under this

section. As used in this subsection, “relevant evidence” has the meaning given that term in ORS

40.150.

(6) When a petition is filed under this section, the state has the right to have a psychosexual

evaluation of the person conducted. The state shall file notice with the juvenile court of its intention

to have the person evaluated. If the person objects to the evaluator chosen by the state, the juvenile

court for good cause shown may direct the state to select a different evaluator.

(7) As soon as practicable after a petition has been filed under this section, the district attorney

or juvenile department shall make a reasonable effort to notify the victim of the crime that the

person has filed a petition seeking relief under this section and, if the victim has requested, to in-

form the victim of the date, time and place of a hearing on the petition in advance of the hearing.

(8)(a) When a petition filed under this section is filed:

(A) While the person is under the jurisdiction of the juvenile court or the Psychiatric Security

Review Board or less than three years after the date the jurisdiction is terminated, the court shall

hold a hearing no sooner than 60 days and no later than 120 days after the date of filing.

(B) Three years or more after the date the juvenile court or board jurisdiction is terminated, the

court shall hold a hearing no sooner than 90 days and no later than 150 days after the date of filing.

(b) Notwithstanding paragraph (a) of this subsection, upon a showing of good cause, the court

may extend the period of time in which a hearing on the petition must be held.

(9)(a) When the person proves by clear and convincing evidence that the person is rehabilitated

and does not pose a threat to the safety of the public, the court shall grant the petition.

(b) Notwithstanding paragraph (a) of this subsection, the court may not grant a petition filed

under this section before the date the juvenile court or board jurisdiction over the person is termi-

nated.

(10) When a juvenile court enters an order relieving a person of the requirement to report under

ORS 163A.025, the person shall send a certified copy of the juvenile court order to the Department

of State Police.

(11) If a person commits an act for which the person could be waived under ORS 419C.349 (1)(a)

and the person is 15, 16 or 17 years of age at the time the act is committed, the state and the person

may stipulate that the person may not petition for relief under this section as part of an agreement

that the state not file a motion requesting waiver under ORS 419C.349 (1)(a).

(12) When a petition is filed under subsection (2)(b) of this section before the termination of ju-

venile court or board jurisdiction, [if the person, or the parent or guardian of the person if the person

is less than 18 years of age, requests counsel and is without sufficient financial means to employ suit-

able counsel to represent the person, for purposes of the petition described in this section,] the court

shall appoint suitable counsel to represent the person for purposes of the petition described in

this section if the appointment of counsel is requested by the person or, if the person is

under 18 years of age, by the parent or guardian of the person. Appointment of counsel under

this subsection is subject to ORS 419C.200, [419C.203,] 419C.206 and 419C.209.
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SECTION 36. ORS 163A.135 is amended to read:

163A.135. (1) Except as provided in subsection (7) of this section, a person required to report

under ORS 163A.025 (1)(d) may file a petition in the juvenile court for an order relieving the person

of the duty to report. [The person must pay the filing fee established under ORS 21.135.] If the person

resides:

(a) In this state and is required to report under ORS 163A.025 (2) or (3), the petition must be

filed in the juvenile court of the county in which the person resides.

(b) In another state and is required to report under ORS 163A.025 (4), the petition must be filed

in the juvenile court of the county in which the person attends school or works.

(2) If the act giving rise to the obligation to report would constitute:

(a) A Class A or Class B felony sex crime if committed in this state by an adult, the petition

may be filed no sooner than two years after the termination of the other United States court’s ju-

risdiction over the person.

(b) A Class C felony sex crime if committed in this state by an adult, the petition may be filed

no sooner than 30 days before the termination of the other United States court’s jurisdiction over

the person.

(3) The person filing the petition must submit with the petition all releases and waivers neces-

sary to allow the district attorney for the county in which the petition is filed to obtain the fol-

lowing documents from the jurisdiction in which the person was adjudicated for the act for which

reporting is required:

(a) The juvenile court petition;

(b) The dispositional report to the court;

(c) The order of adjudication or jurisdiction;

(d) Any other relevant court documents;

(e) The police report relating to the act for which reporting is required;

(f) The order terminating jurisdiction for the act for which reporting is required; and

(g) The evaluation and treatment records or reports of the person that are related to the act for

which reporting is required.

(4) A person filing a petition under this section has the burden of proving by clear and con-

vincing evidence that the person is rehabilitated and does not pose a threat to the safety of the

public.

(5) Unless the court finds good cause for a continuance, the court shall hold a hearing on the

petition no sooner than 90 days and no later than 150 days after the date the petition is filed.

(6) If a person who files a petition under this section is required to report as a sex offender for

having committed an act that if committed in this state could have subjected the person to waiver

under ORS 419C.349 (1)(a), the court may not grant the petition notwithstanding the fact that the

person has met the burden of proof established in subsection (4) of this section unless the court

determines that to do so is in the interest of public safety.

(7) This section does not apply to a person who is required to register as a sex offender for life

in the jurisdiction in which the offense occurred.

(8) In a hearing under this section, the court may receive testimony, reports and other evidence

without regard to whether the evidence is admissible under ORS 40.010 to 40.210 and 40.310 to

40.585 if the evidence is relevant to the determination and findings required under this section. As

used in this subsection, “relevant evidence” has the meaning given that term in ORS 40.150.

(9) If the court is satisfied by clear and convincing evidence that the person is rehabilitated and
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that the person does not pose a threat to the safety of the public, the court shall enter an order

relieving the person of the duty to report. When the court enters an order under this subsection, the

person shall send a certified copy of the court order to the Department of State Police.

UNITARY ASSESSMENT

SECTION 36a. Section 1, chapter 89, Oregon Laws 2012, is amended to read:

Sec. 1. (1) ORS 153.633 applies only to offenses that are committed on or after January 1, 2012.

(2) The repeal of ORS 137.290 by section 118, chapter 597, Oregon Laws 2011, applies [only to

offenses] to an offense only if the offense was committed on or after January 1, 2012, or, if the

offense was committed before January 1, 2012, if the offense arises from the actions of a

person who was under 18 years of age at the time of the offense and who was not waived to

circuit court for prosecution as an adult under ORS 419C.340. Except as provided in this sec-

tion, any offense committed before January 1, 2012, shall continue to be governed by ORS 137.290

as in effect immediately before January 1, 2012, and all amounts collected as a unitary assessment

for offenses committed before January 1, 2012, shall be deposited in the Criminal Fine Account.

REPEALED STATUTES

SECTION 37. ORS 419C.203, 419C.449, 419C.459, 419C.590, 419C.592, 419C.595, 419C.597 and

419C.600 are repealed.

SECTION 37a. Notwithstanding sections 71 (amending ORS 419C.449), 75 (amending ORS

419C.459), 99 (amending ORS 419C.590), 100 (amending ORS 419C.595), 101 (amending 419C.597)

and 102 (amending ORS 419C.600), chapter ___, Oregon Laws 2021 (Enrolled Senate Bill 436),

if Senate Bill 436 becomes law, ORS 419C.449, 419C.459, 419C.590, 419C.595, 419C.597 and

419C.600 are repealed by section 37 of this 2021 Act.

CONFORMING AMENDMENTS

SECTION 38. ORS 18.005 is amended to read:

18.005. As used in this chapter:

(1) “Action” means any proceeding commenced in a court in which the court may render a

judgment.

(2) “Child support award” means a money award or agency order that requires the payment of

child support and that is entered under ORS 25.501 to 25.556, 108.010 to 108.550, 416.310 to 416.340,

416.510 to 416.990[,] or 419B.400 [or 419C.590] or ORS chapter 25, 107, 109 or 110.

(3) “Civil action” means any action that is not a criminal action.

(4) “Court administrator” means a trial court administrator in a circuit court that has a trial

court administrator and the clerk of the court in all other courts.

(5) “Criminal action” has the meaning given in ORS 131.005.

(6) “Execution” means enforcement of the money award portion of a judgment or enforcement

of a judgment requiring delivery of the possession or sale of specific real or personal property, by

means of writs of execution, writs of garnishment and other statutory or common law writs or

remedies that may be available under the law.

(7) “General judgment” means the judgment entered by a court that decides all requests for re-
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lief in the action except:

(a) A request for relief previously decided by a limited judgment; and

(b) A request for relief that may be decided by a supplemental judgment.

(8) “Judgment” means the concluding decision of a court on one or more requests for relief in

one or more actions, as reflected in a judgment document.

(9) “Judgment document” means a writing in the form provided by ORS 18.038 that incorporates

a court’s judgment.

(10) “Judgment lien” means:

(a) The effect of a judgment on real property as described in ORS 18.150 (2) and (3) for the

county in which the judgment is entered, and as described in ORS 18.152 (2) and (3) for a county in

which the judgment is recorded under ORS 18.152; and

(b) A support arrearage lien attaching to real property under ORS 18.150 (3) or 18.152 (3).

(11) “Judgment remedy” means:

(a) The ability of a judgment creditor to enforce a judgment through execution; and

(b) Any judgment lien arising under ORS 18.150 or 18.152.

(12) “Legal authority” means:

(a) A statute;

(b) An Oregon Rule of Civil Procedure;

(c) A rule or order of the Chief Justice of the Supreme Court adopted under ORS 18.028; and

(d) All controlling appellate court decisions in effect December 31, 2003.

(13) “Limited judgment” means:

(a) A judgment entered under ORCP 67 B or 67 G;

(b) A judgment entered before the conclusion of an action in a circuit court for the partition

of real property, defining the rights of the parties to the action and directing sale or partition;

(c) An interlocutory judgment foreclosing an interest in real property; and

(d) A judgment rendered before entry of a general judgment in an action that disposes of at least

one but fewer than all requests for relief in the action and that is rendered pursuant to a legal au-

thority that specifically authorizes that disposition by limited judgment.

(14) “Money award” means a judgment or portion of a judgment that requires the payment of

money.

(15) “Person” includes a public body as defined in ORS 174.109.

(16) “Request for relief” means a claim, a charge in a criminal action or any other request for

a determination of the rights and liabilities of one or more parties in an action that a legal authority

allows the court to decide by a judgment.

(17) “Supplemental judgment” means a judgment that may be rendered after a general judgment

pursuant to a legal authority.

(18) “Support arrearage lien” means a lien that attaches to real property under the provisions

of ORS 18.150 (3) or 18.152 (3).

(19) “Support award” means a money award or agency order that requires the payment of child

or spousal support.

SECTION 39. ORS 18.205 is amended to read:

18.205. (1) A judgment creditor may assign all or part of the creditor’s rights under a judgment.

An assignment of judgment document must be signed by the judgment creditor, by the judgment

creditor’s agent or by an attorney who represents the judgment creditor. Signature by the judgment

creditor’s agent is not subject to the requirement of ORS 9.320 that a party that is not a natural
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person appear by an attorney in all cases. The signature must be acknowledged by a notary public.

The document may be:

(a) Filed with the court administrator for the court in which the judgment was entered, and

upon such filing shall be entered in the register and in the judgment lien record; or

(b) Recorded in any County Clerk Lien Record in which the judgment was recorded under ORS

18.152.

(2) Upon filing or recording under this section, an assignment of judgment document operates

to assign the judgment creditor’s rights under the judgment to the extent reflected in the document.

(3) If this or another state is assigned or subrogated to the support rights of a person under

ORS 412.024, 418.032[,] or 419B.406 [or 419C.597] or similar statutes of another state, an assignment

of judgment document bearing the signature of the Administrator of the Division of Child Support

of the Department of Justice or the authorized representative of the administrator may be filed or

recorded in the same manner as an assignment of judgment document under subsection (1) of this

section and shall have the same effect as an assignment of judgment document signed by the judg-

ment creditor.

(4) This section does not apply to justice courts, municipal courts or county courts performing

judicial functions.

SECTION 40. ORS 18.375 is amended to read:

18.375. As used in this section and ORS 18.385:

(1) “Disposable earnings” means that part of the earnings of an individual remaining after the

deduction from those earnings of any amounts required to be withheld by law.

(2) “Earnings” means compensation paid or payable for personal services, whether denominated

as wages, salary, commission, bonus or otherwise, and includes periodic payments pursuant to a

pension or retirement program.

(3) “Employer” means any entity or individual who engages a person to perform work or ser-

vices for which compensation is given in periodic payments or otherwise, even though the relation-

ship of the person so engaged to the employer may be as an independent contractor for other

purposes.

(4) “Garnishment” means any legal or equitable procedure through which the earnings of an

individual are required to be withheld for payment of a debt. “Garnishment” does not include the

procedure authorized by ORS 25.372 to 25.427[,] or 419B.408 [or 419C.600] or ORS chapter 110.

SECTION 41. ORS 18.385 is amended to read:

18.385. (1) Except as provided in this section, 75 percent of the disposable earnings of an indi-

vidual are exempt from execution.

(2) The disposable earnings of an individual are exempt from execution to the extent that pay-

ment under a garnishment would result in net disposable earnings for an individual of less than the

following amounts:

(a) $254 for any period of one week or less;

(b) $509 for any two-week period;

(c) $545 for any half-month period;

(d) $1,090 for any one-month period; and

(e) For any other period longer than one week, $254 multiplied by that fraction produced by

dividing the number of days for which the earnings are paid by seven. The amount calculated under

this paragraph must be rounded to the nearest dollar.

(3) If an individual is paid for a period shorter than one week, the exemption calculated under
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subsection (2) of this section may not exceed $254 for any one-week period.

(4) An employer shall deduct from the amount of disposable earnings determined to be nonex-

empt under subsections (1) to (3) of this section any amounts withheld from the individual’s earnings

for the same period of time under an order issued pursuant to ORS 25.378[,] or 419B.408 [or

419C.600] or ORS chapter 110. The employer shall make payment under a garnishment only of those

amounts remaining after the deduction is made.

(5) Subsections (1) to (4) of this section do not apply to:

(a) Any order of a court of bankruptcy.

(b) Any debt due for federal tax.

(6) Subsections (2) to (4) of this section do not apply to any debt due for state tax. Subsection

(1) of this section does not apply to a debt due for state tax if a state agency issues a special notice

of garnishment under ORS 18.855 (6).

(7) A court may not make, execute or enforce any order or process in violation of this section.

(8) Any waiver by an individual of the provisions of this section is void.

(9) An employer may not discharge any individual because the individual has had earnings

garnished.

SECTION 42. ORS 18.398 is amended to read:

18.398. (1) It is the policy of this state:

(a) To afford protection to the debtor and the debtor’s family homestead through the homestead

exemption;

(b) To maintain dependent children from the financial resources of both parents of those chil-

dren;

(c) That the homestead exemption should not be permitted to serve as a shield for a debtor’s

evasion of child support obligations;

(d) That the burden for that support should not be shifted in all cases to the present family of

the debtor through the sale of the family residence; and

(e) That to accommodate these policies, the court should have the discretion to decline to allow

all or part of a claimed homestead exemption in cases involving child support as provided in this

section.

(2) Notwithstanding ORS 18.395 to 18.422, a court in its discretion may decline to allow a

homestead exemption in whole or part in any proceeding under ORS 18.912 if the proceeding is

based on a judgment for child support that arises out of an order or judgment under ORS 24.115,

25.501 to 25.556, 107.095, 107.105, 107.135, 108.120, 109.100, 109.103, 109.155, 109.165[,] or 419B.400

[or 419C.590] or ORS chapter 110 or 125.

(3) In exercising the discretion granted under subsection (1) of this section, the court shall

consider:

(a) The financial resources of both parties;

(b) The number of dependents of each of the parties;

(c) The ages, health and conditions of parties and their dependents;

(d) The child support payment history of the judgment debtor on the judgment which is the

subject of the petition; and

(e) Other collection attempts by the judgment creditor on the judgment which is the subject of

the petition.

(4) This section shall not apply to any proceeding under ORS 18.912 brought by or on the behalf

of the state or any agency of the state.
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SECTION 43. ORS 25.020 is amended to read:

25.020. (1) Support payments for or on behalf of any person that are ordered, registered or filed

under ORS 25.501 to 25.556 or this chapter or ORS chapter 107, 108, 109, 110, 419B or 419C, unless

otherwise authorized by ORS 25.030, shall be made to the Department of Justice as the state dis-

bursement unit:

(a) During periods for which support is assigned under ORS 412.024, 418.032[,] or 419B.406 [or

419C.597];

(b) As provided by rules adopted under ORS 180.345, when public assistance is provided to a

person who receives or has a right to receive support payments on the person’s own behalf or on

behalf of another person;

(c) After the assignment of support terminates for as long as amounts assigned remain owing;

(d) For any period during which support enforcement services are provided under ORS 25.080;

(e) When ordered by the court under ORS 419B.400;

(f) When a support order that is entered or modified on or after January 1, 1994, includes a

provision requiring the obligor to pay support by income withholding; or

(g) When ordered by the court under any other applicable provision of law.

(2)(a) The Department of Justice shall disburse payments, after lawful deduction of fees and in

accordance with applicable statutes and rules, to those persons and entities that are lawfully enti-

tled to receive such payments.

(b) During a period for which support is assigned under ORS 412.024, for an obligee described

in subsection (1)(b) of this section, the department shall disburse to the obligee, from child support

collected each month, $50 for each child up to a maximum of $200 per family.

(3)(a) When the administrator is providing support enforcement services under ORS 25.080, the

obligee may enter into an agreement with a collection agency, as defined in ORS 697.005, for as-

sistance in collecting child support payments.

(b) The collection agency:

(A) May provide investigative and location services to the obligee and disclose relevant infor-

mation from those services to the administrator for purposes of providing support enforcement ser-

vices under ORS 25.080;

(B) May not charge interest or a fee for its services exceeding 29 percent of each support pay-

ment received unless the collection agency, if allowed by the terms of the agreement between the

collection agency and the obligee, hires an attorney to perform legal services on behalf of the

obligee;

(C) May not initiate, without written authorization from the administrator, any enforcement

action relating to support payments on which support enforcement services are provided by the ad-

ministrator under ORS 25.080; and

(D) Shall include in the agreement with the obligee a notice printed in type size equal to at least

12-point type that provides information on the fees, penalties, termination and duration of the

agreement.

(c) The administrator may use information disclosed by the collection agency to provide support

enforcement services under ORS 25.080.

(4) The Department of Justice may immediately transmit to the obligee payments received from

any obligor without waiting for payment or clearance of the check or instrument received if the

obligor has not previously tendered any payment by a check or instrument that was not paid or was

dishonored.
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(5) The Department of Justice shall notify each obligor and obligee by mail when support pay-

ments shall be made to the department and when the obligation to make payments in this manner

shall cease.

(6)(a) The administrator shall provide information about a child support account directly to a

party to the support order regardless of whether the party is represented by an attorney. As used

in this subsection, “information about a child support account” means the:

(A) Date of issuance of the support order.

(B) Amount of the support order.

(C) Dates and amounts of payments.

(D) Dates and amounts of disbursements.

(E) Payee of any disbursements.

(F) Amount of any arrearage.

(G) Source of any collection, to the extent allowed by federal law.

(b) Nothing in this subsection limits the information the administrator may provide by law to a

party who is not represented by an attorney.

(7) Any pleading for the entry or modification of a support order must contain a statement that

payment of support under a new or modified order will be by income withholding unless an excep-

tion to payment by income withholding is granted under ORS 25.396.

(8)(a) Except as provided in paragraphs (d) and (e) of this subsection, a judgment or order es-

tablishing parentage or including a provision concerning support must contain:

(A) The residence, mailing or contact address, final four digits of the Social Security number,

telephone number and final four digits of the driver license number of each party;

(B) The name, address and telephone number of all employers of each party;

(C) The names and dates of birth of the joint children of the parties; and

(D) Any other information required by rule adopted by the Chief Justice of the Supreme Court

under ORS 1.002.

(b) The judgment or order shall also include notice that the obligor and obligee:

(A) Must inform the court and the administrator in writing of any change in the information

required by this subsection within 10 days after the change; and

(B) May request that the administrator review the amount of support ordered after three years,

or such shorter cycle as determined by rule of the Department of Justice, or at any time upon a

substantial change of circumstances.

(c) The administrator may require of the parties any additional information that is necessary for

the provision of support enforcement services under ORS 25.080.

(d)(A) Upon a finding, which may be made ex parte, that the health, safety or liberty of a party

or child would unreasonably be put at risk by the disclosure of information specified in this sub-

section or by the disclosure of other information concerning a child or party to a parentage or

support proceeding or if an existing order so requires, a court or administrator or administrative

law judge, when the proceeding is administrative, shall order that the information not be contained

in any document provided to another party or otherwise disclosed to a party other than the state.

(B) The Department of Justice shall adopt rules providing for similar confidentiality for infor-

mation described in subparagraph (A) of this paragraph that is maintained by an entity providing

support enforcement services under ORS 25.080.

(e) The Chief Justice of the Supreme Court may, in consultation with the Department of Justice,

adopt rules under ORS 1.002 to designate information specified in this subsection as confidential and
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require that the information be submitted through an alternate procedure to ensure that the infor-

mation is exempt from public disclosure under ORS 192.355.

(9)(a) Except as otherwise provided in paragraph (b) of this subsection, in any subsequent child

support enforcement action, the court or administrator, upon a showing of diligent effort made to

locate the obligor or obligee, may deem due process requirements to be met by mailing notice to the

last-known residential, mailing or employer address or contact address as provided in ORS 25.085.

(b) Service of an order directing an obligor to appear in a contempt proceeding is subject to

ORS 33.015 to 33.155.

(10) Subject to ORS 25.030, this section, to the extent it imposes any duty or function upon the

Department of Justice, shall be deemed to supersede any provisions of ORS 25.501 to 25.556 and ORS

chapters 107, 108, 109, 110, 419A, 419B and 419C that would otherwise impose the same duties or

functions upon the county clerk or the Department of Human Services.

(11) Except as provided for in subsections (12), (13) and (14) of this section, credit may not be

given for payments not made to the Department of Justice as required under subsection (1) of this

section.

(12)(a) The Department of Justice shall give credit for payments not made to the department:

(A) When payments are not assigned to this or another state and the party to whom unpaid

support is owed and the obligor agree in writing that specific payments were made and should be

credited;

(B) When payments are assigned to another state and that state verifies that payments not paid

to the department were received by the other state; or

(C) As provided by rule adopted under ORS 180.345.

(b) The credit under this subsection may not exceed the current unpaid balance of support owed

to the party that has agreed in writing that payments were made and should be credited.

(13) An obligor may apply to the Department of Justice for credit for payments made other than

to the Department of Justice. If the party to whom unpaid support is owed does not provide the

agreement or verification required by subsection (12) of this section, credit may be given pursuant

to order of an administrative law judge assigned from the Office of Administrative Hearings after

notice and opportunity to object and be heard are given to both the obligor and the party to whom

unpaid support is owed. Notice shall be served upon the party to whom unpaid support is owed as

provided by ORS 25.085. Notice to the obligor may be by regular mail at the address provided in the

application for credit. A hearing conducted under this subsection is a contested case hearing and

ORS 183.413 to 183.470 apply. Any party may seek a hearing de novo in the circuit court.

(14) Nothing in this section precludes the Department of Justice from giving credit for payments

not made to the department when there has been a judicially determined credit or satisfaction or

when there has been a satisfaction of support executed by the person to whom support is owed.

(15) The Department of Justice shall adopt rules that:

(a) Direct how support payments that are made through or credited by the department are to

be applied and, if applicable, disbursed; and

(b) Are consistent with federal regulations.

SECTION 44. ORS 25.080 is amended to read:

25.080. (1) The following entity is primarily responsible for providing the support enforcement

services described in subsection (4) of this section when an application as described in ORS 25.084

is made, or when an assignment of support rights is made to the state:

(a) The Division of Child Support of the Department of Justice:
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(A) If support rights are, or were within the past five months, assigned to this or another state;

or

(B) In any case where arrearage under a support order is assigned or owed to or the right to

recover back support or state debt is held by this state or another state.

(b) Except as provided in subsection (6) of this section, the district attorney in cases other than

those described in paragraph (a) of this subsection if an application as described in ORS 25.084 is

made by the obligee, by the obligor, by a person having physical custody of a minor child or by a

child attending school, as defined in ORS 107.108.

(2) The provisions of this section apply to support enforcement services for any order or judg-

ment that is or could be entered under ORS 25.501 to 25.556[,] or 419B.400 [or 419C.590] or ORS

chapter 107, 108, 109 or 110. The entity specified in subsection (1) of this section shall provide the

support enforcement services on behalf of the State of Oregon and not on behalf of any other party

or on behalf of a parent. The Department of Justice shall adopt rules addressing the provision of

support enforcement services when the purposes of the state in providing those services may be

contradictory in individual cases.

(3) Notwithstanding the division of responsibility for providing support enforcement services

between the Division of Child Support and the district attorney as described in subsection (1) of this

section, provision of support enforcement services may not be challenged on the basis that the entity

providing the services in a particular case is not the entity responsible for the case under subsection

(1) of this section.

(4) When responsible for providing support enforcement services and there is sufficient evidence

available to support the action to be taken, the entity described in subsection (1) of this section:

(a) Shall establish and enforce any child support obligation;

(b) Shall establish paternity;

(c) Shall enforce spousal support when the obligee is living with the obligor’s child for whom

support enforcement services are being provided and those services are funded in part by federal

moneys;

(d) May enforce any other order or judgment for spousal support;

(e) Shall, on behalf of the state, initiate and respond to child support modification proceedings

based upon a substantial change of circumstances;

(f) Shall, on behalf of the state, initiate and respond to child support modification proceedings

based upon a modification conducted under ORS 25.287 concerning existing child support orders;

(g) Shall establish and enforce obligations to provide medical insurance coverage for dependent

children;

(h) Shall ensure compliance with the provisions of 42 U.S.C. 651 to 669 and 45 C.F.R. Chapter

III as authorized by state law;

(i) Shall carry out the policy of the State of Oregon regarding child support obligations as ex-

pressed in ORS 25.502; and

(j) Shall ensure that child support orders are in compliance with the formula established by this

chapter.

(5) In any proceeding under subsection (4) of this section, the parties are those described in ORS

25.503.

(6) The district attorney of any county and the department may provide by agreement for as-

sumption by the Division of Child Support of the functions of the district attorney under subsection

(1) of this section or for redistribution between the district attorney and the Division of Child Sup-
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port of all or any portion of the duties, responsibilities and functions set forth in subsections (1) and

(4) of this section.

(7) All county governing bodies and all district attorneys shall enter into child support cooper-

ative agreements with the department. The following apply to this subsection:

(a) The agreements shall contain appropriate terms and conditions sufficient for the state to

comply with all child support enforcement service requirements under federal law; and

(b) If this state loses any federal funds due to the failure of a county governing body or district

attorney to either enter into an agreement under this subsection or to provide sufficient support

enforcement service, the county shall be liable to the department for, and the liability shall be lim-

ited to, the amount of money the state determines it lost because of the failure. The state shall offset

the loss from any moneys the state is holding for or owes the county or from any moneys the state

would pay to the county for any purpose.

(8) The Department of Justice shall enter into an agreement with the Oregon District Attorneys

Association to establish a position or positions to act as a liaison between the Division of Child

Support and those district attorneys who provide support enforcement services under this section.

The department shall fund the position or positions. The Oregon District Attorneys Association shall

administer the liaison position or positions under the agreement. The liaison shall work to:

(a) Enhance the participation and interaction of the district attorneys in the development and

implementation of Child Support Program policies and services; and

(b) Increase the effectiveness of child support enforcement services provided by the district at-

torneys.

(9) The district attorney or the Division of Child Support, whichever is appropriate, shall pro-

vide the services specified in subsections (1) and (4) of this section to any applicant, but may in their

discretion, upon a determination and notice to the applicant that the prospect of successful recovery

from the obligor of a portion of the delinquency or future payments is remote, require payment to

the district attorney or the Division of Child Support of an application fee, in accordance with an

application fee schedule established by rule by the department. If service performed results in the

district attorney or the Division of Child Support recovering any support enforcement fees, the fees

shall be paid to the applicant in an amount equal to the amount of the application fee.

(10) An obligee may request the Division of Child Support or a district attorney to cease all

collection efforts if it is anticipated that physical or emotional harm will be caused to the parent

or caretaker relative or the child for whom support was to have been paid. The department, by rule,

shall set out the circumstances under which such requests shall be honored.

SECTION 45. ORS 25.089 is amended to read:

25.089. (1) As used in this section, “child support judgment” means the terms of a judgment or

order of a court, or an order that has been filed under ORS 25.529, that provide for past or current

child support, including medical support as defined in ORS 25.321. “Child support judgment” does

not include any term of a judgment or order that deals with matters other than child support.

(2)(a) A child support judgment originating under ORS 25.529 has all the force, effect and attri-

butes of a circuit court judgment. The judgment lien created by a child support judgment originating

under ORS 25.529 applies to all arrearages owed under the underlying order from the date the ad-

ministrator or administrative law judge entered, filed or registered the underlying order under ORS

25.501 to 25.556 or ORS chapter 110.

(b) Until the underlying order is filed under ORS 25.529, the order may not be enforced against

and has no lien effect on real property.
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(c) No action to enforce a child support judgment originating under ORS 25.529 may be taken

while the child support judgment is stayed under ORS 25.513, except as permitted in the order

granting the stay.

(3) In any judicial or administrative proceeding in which child support may be awarded under

this chapter or ORS chapter 107, 108, 109 or 110 or ORS 25.501 to 25.556, 125.025[,] or 419B.400 [or

419C.590], if a child support judgment already exists with regard to the same obligor and child:

(a) A court may only enforce the existing child support judgment, modify the existing child

support judgment as specifically authorized by law or set aside the existing child support judgment

under subsection (6) of this section or under the provisions of ORCP 71. If the court sets aside the

existing child support judgment, the court may issue a new child support judgment.

(b) The administrator or administrative law judge may only enforce the existing child support

judgment, modify the existing child support judgment as specifically authorized by law or, with re-

gard to an existing child support judgment originating under ORS 25.501, move to set aside the ex-

isting child support judgment under subsection (6) of this section or for the reasons set out in ORCP

71.

(4) If the administrator or administrative law judge finds that there exist two or more child

support judgments involving the same obligor and child and the same period of time, the adminis-

trator or administrative law judge shall apply the provisions of ORS 25.531.

(5)(a) If the court finds that there exist two or more child support judgments involving the same

obligor and child and the same period of time, and each judgment was issued in this state, the court

shall apply the provisions of ORS 25.091 to determine the controlling terms of the child support

judgments and to issue a governing child support judgment as defined in ORS 25.091.

(b) If the court finds that there exist two or more child support judgments involving the same

obligor and child and the same period of time, and one or more of the judgments was issued by a

tribunal of another state, the court shall apply the provisions of ORS chapter 110 to determine

which judgment is the controlling child support order.

(6) Subject to the provisions of subsection (3) of this section, a court may modify or set aside a

child support judgment issued in this state when:

(a) The child support judgment was issued without prior notice to the issuing court, adminis-

trator or administrative law judge that:

(A) There was pending in this state or any other jurisdiction any type of support proceeding

involving the child; or

(B) There existed in this state or any other jurisdiction another child support judgment involv-

ing the child; or

(b) The child support judgment was issued after another child support judgment, and the later

judgment did not enforce, modify or set aside the earlier judgment in accordance with this section.

(7) When modifying a child support judgment, the court, administrator or administrative law

judge shall specify in the modification judgment the effects of the modification on the child support

judgment being modified.

SECTION 46. ORS 25.091 is amended to read:

25.091. (1) As used in this section:

(a) “Child support judgment” has the meaning given that term in ORS 25.089.

(b) “Governing child support judgment” means a child support judgment issued in this state that

addresses child support, including medical support as defined in ORS 25.321, and is entitled to ex-

clusive prospective enforcement or modification with respect to any earlier child support judgment
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issued in this state.

(2) Notwithstanding any other provision of this section or ORS 25.089, when two or more child

support judgments exist involving the same obligor and child and one or more of the judgments was

issued by a tribunal of another state, the court shall apply the provisions of ORS chapter 110 before

enforcing or modifying a judgment under this section or ORS 25.089.

(3) When two or more child support judgments exist involving the same obligor and child and

the same period, any party to one or more of the child support judgments or the administrator, un-

der ORS 25.531, may file a petition with the court for a governing child support judgment under this

section. When a matter involving a child is before the court and the court finds that two or more

child support judgments exist involving the same obligor and child and the same period, the court

on its own motion, and after notice to all affected parties, may determine the controlling terms of

the child support judgments and issue a governing child support judgment under this section.

(4)(a) Except as provided in paragraph (b) of this subsection, when two or more child support

judgments exist involving the same obligor and child and the same period, and each judgment was

issued in this state, there is a presumption that the terms of the last-issued child support judgment

are the controlling terms and terminate contrary terms of each earlier-issued child support judg-

ment.

(b) If the earlier-issued child support judgment requires provision of a specific type of child

support and the last-issued child support judgment is silent with respect to that type of child sup-

port, the requirement of the earlier-issued child support judgment continues in effect.

(5) A party may rebut the presumption in subsection (4) of this section by showing that:

(a) The last-issued child support judgment should be set aside under the provisions of ORCP 71;

(b) The last-issued child support judgment was issued without prior notice to the issuing court,

administrator or administrative law judge that:

(A) There was pending in this state or any other jurisdiction any type of support proceeding

involving the child; or

(B) There existed in this state or any other jurisdiction another child support judgment involv-

ing the child; or

(c) The last-issued child support judgment was issued after an earlier child support judgment and

did not enforce, modify or set aside the earlier child support judgment in accordance with ORS

25.089.

(6) When a court finds that two or more child support judgments exist involving the same

obligor and child and the same period, and each child support judgment was issued in this state, the

court shall set the matter for hearing to determine the controlling terms of the child support judg-

ments. When the child support judgments were issued in different counties of this state, the court

may designate an auxiliary court under ORS 25.100.

(7) Following a review of each child support judgment and any other evidence admitted by the

court:

(a) The court shall apply the presumption in subsection (4) of this section, unless the

presumption is rebutted, and shall determine the controlling terms of the child support judgments;

and

(b) Notwithstanding ORS 25.089 (3), the court shall issue a governing child support judgment

addressing child support, including medical support as defined in ORS 25.321, for the benefit of the

child.

(8) The governing child support judgment must include:
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(a) A reference to each child support judgment considered and a copy of the judgment;

(b) A determination of which terms regarding child support, including medical support as defined

in ORS 25.321, are controlling and which child support judgment or judgments contain those terms;

(c) An affirmation, termination or modification of the terms regarding child support, including

medical support as defined in ORS 25.321, in each of the child support judgments;

(d) Except as provided in subsection (9) of this section, a reconciliation of any child support

arrears or credits under all of the child support judgments; and

(e) The effective date of each controlling term and the termination date of each noncontrolling

term in each of the child support judgments. In determining these dates, the court may apply the

following:

(A) A controlling term is effective on the date specified in the child support judgment containing

that term or, if no date is specified, on the date the child support judgment was entered as described

in ORS 18.075.

(B) A noncontrolling term is terminated on the date the governing child support judgment is

entered as described in ORS 18.075.

(9) The court may order the parties, in a separate proceeding under ORS 25.167 or 25.540, to

reconcile any child support arrears or credits under all of the child support judgments.

(10) When the governing child support judgment is entered as described in ORS 18.075, the

noncontrolling terms of each earlier child support judgment are terminated. However, subject to

subsection (11) of this section, the entry of the governing child support judgment does not affect any

child support payment arrearage or any liability related to medical support, as defined in ORS

25.321, that has accrued under a child support judgment before the governing child support judgment

is entered.

(11) For purposes of reconciling any child support arrears or credits under all of the child sup-

port judgments, amounts collected and credited for a particular period under one child support

judgment must be credited against the amounts accruing or accrued for the same period under any

other child support judgment.

(12) Not sooner than 30 days and not later than 60 days after entry of the governing child sup-

port judgment, a party named by the court, or the petitioner if the court names no other party, shall

file a copy of the governing child support judgment with each court or the administrator that issued

an earlier child support judgment. A party who fails to file a copy of the governing child support

judgment as required by this subsection is subject to monetary sanctions, including but not limited

to attorney fees, costs and disbursements. A failure to file does not affect the validity or

enforceability of the governing child support judgment.

(13) This section applies to any judicial proceeding in which child support may be awarded or

modified under this chapter or ORS chapter 107, 108 or 109 or ORS 25.501 to 25.556, 125.025,

419B.400, 419B.923[, 419C.590] or 419C.610.

SECTION 47. ORS 25.100 is amended to read:

25.100. (1) With respect to any order or judgment entered pursuant to ORS 25.501 to 25.556,

107.095, 107.105, 108.120, 109.155[,] or 419B.400 [or 419C.590] or ORS chapter 110, if a party seeking

modification or enforcement of an order or judgment for the payment of money files a certificate to

the effect that a party is presently in another county of this state, the court may, upon motion of

the party, enter an order designating the circuit court of any county in this state in which the

obligee or obligor resides, or in which property of the obligor is located, as an auxiliary court for

purposes of the order or judgment.
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(2) The clerk of the circuit court in which the original order or judgment was entered shall

notify the auxiliary court of the order designating the auxiliary court.

SECTION 48. ORS 25.240 is amended to read:

25.240. Notwithstanding any other law, when a court or the administrator has the authority

under ORS chapter 107, 108, 109 or 110 or ORS 25.501 to 25.556[,] or 419B.400 to 419B.406 [or

419C.590, 419C.592 and 419C.597] to require a parent without legal custody to pay support for a

minor child, the court or administrator may require a parent with legal custody to pay support for

the child as long as that parent does not have physical custody of the child or is not providing the

child with the necessities of life, including but not limited to lodging, food and clothing.

SECTION 49. ORS 25.247 is amended to read:

25.247. (1) An obligor who is incarcerated for a period of 180 or more consecutive days shall be

rebuttably presumed unable to pay child support and a child support obligation does not accrue for

the duration of the incarceration unless the presumption is rebutted as provided in this section or

as determined by the court.

(2) The Department of Justice and the Department of Corrections shall enter into an agreement

to conduct data matches to identify the obligors described in subsection (1) of this section.

(3) Within 30 days following identification of an obligor described in subsection (1) of this sec-

tion whose child support obligation has not already been modified due to incarceration, the entity

responsible for support enforcement services under ORS 25.080 shall provide notice of the

presumption to the obligee and obligor and shall inform all parties to the support order that, unless

a party objects as provided in subsection (4) of this section, child support shall cease accruing be-

ginning with the first day of the first month that follows the obligor becoming incarcerated for a

period of at least 180 consecutive days and continuing through the support payment due in the last

month prior to the reinstatement of the support order as provided in subsection (6) of this section.

The entity shall serve the notice on the obligee in the manner provided for the service of summons

in a civil action, by certified mail, return receipt requested, or by any other mail service with de-

livery confirmation and shall serve the notice on the obligor by first class mail to the obligor’s

last-known address. The notice shall specify the month in which the obligor became incarcerated

and shall contain a statement that the administrator represents the state and that low-cost legal

counsel may be available.

(4) A party may object to the presumption by sending an objection to the entity that served the

notice under subsection (3) of this section within 30 days after the date of service of the notice. The

objection must describe the resources of the obligor or other evidence that rebuts the presumption

of inability to pay child support. The entity receiving the objection shall cause the case to be set

for a hearing before a court or an administrative law judge. The court or administrative law judge

may consider only whether the presumption has been rebutted.

(5) If no objection is made, or if the court or administrative law judge finds that the presumption

has not been rebutted, the administrator shall discontinue billing the obligor for the period of time

described in subsection (3) of this section and no arrearage shall accrue for the period during which

the obligor is not billed. In addition, the entity providing support enforcement services shall file with

the circuit court in which the support order or judgment has been entered a copy of the notice de-

scribed in subsection (3) of this section or, if an objection is made and the presumption is not re-

butted, a copy of the court’s or administrative law judge’s order.

(6) An order that has been suspended as provided in this section will automatically be reinstated

at 50 percent of the previously ordered support amount on the first day of the first month that fol-
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lows the 120th day after the obligor’s release from incarceration.

(7)(a) Within 30 days following reinstatement of the order pursuant to subsection (6) of this

section, the administrator shall provide notice to all parties to the support order:

(A) Specifying the last date on which the obligor was incarcerated;

(B) Stating that by operation of law, billing and accrual of support resumed on the first day of

the first month that follows the 120th day after the obligor’s release from incarceration; and

(C) Informing the parties that the administrator will review the support order for purposes of

modification of the support order as provided in subsection (8) of this section within 60 days fol-

lowing reinstatement of the order.

(b) The notice shall include a statement that the administrator represents the state and that

low-cost legal counsel may be available.

(c) The entity providing support enforcement services shall file a copy of the notice required by

paragraph (a) of this subsection with the circuit court in which the support order or judgment has

been entered.

(8) Within 60 days of the reinstatement under subsection (6) of this section, the administrator

shall review the support order for purposes of modifying the support order.

(9) An obligor’s incarceration for at least 180 consecutive days or an obligor’s release from

incarceration is considered a substantial change of circumstances for purposes of child support

modification proceedings.

(10) Proof of incarceration for at least 180 consecutive days is sufficient cause for the adminis-

trator, court or administrative law judge to allow a credit and satisfaction against child support

arrearages for each month that the obligor was incarcerated or that is within 120 days following the

obligor’s release from incarceration unless the presumption of inability to pay has been rebutted.

(11) Orders modified to zero prior to January 1, 2018, remain in force with reinstatement at the

full amount ordered by the court occurring 61 days after release. Such orders are not subject to

suspension and reinstatement as provided in this section.

(12) The provisions of subsections (1), (9) and (10) of this section apply regardless of whether

child support enforcement services are being provided under Title IV-D of the Social Security Act.

(13) The Department of Justice shall adopt rules to implement this section.

(14) As used in this section, “support order” means a judgment or administrative order that

creates child support rights and that is entered or issued under ORS 25.501 to 25.556[,] or 419B.400

[or 419C.590] or this chapter or ORS chapter 107, 108, 109 or 110.

SECTION 50. ORS 25.280 is amended to read:

25.280. In any judicial or administrative proceeding for the establishment or modification of a

child support obligation under ORS chapter 107, 108, 109 or 110 or ORS 25.501 to 25.556, 419B.400,

419B.923[, 419C.590] or 419C.610, the amount of support determined by the formula established under

ORS 25.275 is presumed to be the correct amount of the obligation. This is a rebuttable presumption

and a written finding or a specific finding on the record that the application of the formula would

be unjust or inappropriate in a particular case is sufficient to rebut the presumption. The following

criteria shall be considered in making the finding:

(1) Evidence of the other available resources of a parent;

(2) The reasonable necessities of a parent;

(3) The net income of a parent remaining after withholdings required by law or as a condition

of employment;

(4) A parent’s ability to borrow;
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(5) The number and needs of other dependents of a parent;

(6) The special hardships of a parent including, but not limited to, any medical circumstances

of a parent affecting the parent’s ability to pay child support;

(7) The needs of the child;

(8) The desirability of the custodial parent remaining in the home as a full-time parent and

homemaker;

(9) The tax consequences, if any, to both parents resulting from spousal support awarded and

determination of which parent will name the child as a dependent; and

(10) The financial advantage afforded a parent’s household by the income of a spouse or another

person with whom the parent lives in a relationship similar to that of a spouse.

SECTION 51. ORS 25.287 is amended to read:

25.287. (1)(a) The entity providing support enforcement services under ORS 25.080 may initiate

proceedings to modify a support obligation to ensure that the support obligation is in accordance

with the formula established under ORS 25.275.

(b) Proceedings under this subsection may occur only after three years have elapsed, or such

shorter cycle as determined by rule of the Department of Justice, from the latest of the following:

(A) The date the original support obligation took effect;

(B) The date any previous modification of the support obligation took effect; or

(C) The date of any previous review and determination under this subsection that resulted in

no modification of the support obligation.

(c) For purposes of paragraph (b) of this subsection, a support obligation or modification takes

effect on the first date on which the obligor is to pay the established or modified support amount.

(d) The only issues at proceedings under this subsection are whether three years have elapsed,

or such shorter cycle as determined by rule of the department, and whether the support obligation

is in substantial compliance with the formula established under ORS 25.275.

(e) Upon review, if the administrator determines that a support obligation does not qualify for

modification under this section, a party may appeal the administrator’s decision under ORS 183.484.

(f) If the court, the administrator or an administrative law judge finds that more than three

years have elapsed, or such shorter cycle as determined by rule of the department, the court, the

administrator or the administrative law judge shall modify the support order to bring the support

obligation into substantial compliance with the formula established under ORS 25.275, regardless of

whether there has been a substantial change in circumstances since the support obligation was last

established, modified or reviewed. Proceedings by the administrator or administrative law judge

under this subsection shall be conducted according to the provisions of ORS 25.513 and 25.527.

(g) The provisions of this subsection apply to any support obligation established by a support

order under this chapter or ORS chapter 107, 108, 109 or 110 or ORS 25.501 to 25.556[,] or 419B.400

[or 419C.590].

(2) The entity providing support enforcement services shall state in the document initiating the

proceeding, to the extent known:

(a) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the child, including a proceeding brought under ORS 25.501 to 25.556, 107.085,

107.135, 107.431, 108.110, 109.100, 109.103, 109.165, 125.025[,] or 419B.400 [or 419C.590] or ORS chap-

ter 110; and

(b) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the child, other than the support obligation the entity seeks to modify.
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(3) The entity providing support enforcement services shall include with the document initiating

the proceeding a certificate regarding any pending support proceeding and any existing support or-

der other than the support obligation the entity seeks to modify. The entity providing support

enforcement services shall use a certificate that is in a form prescribed by the administrator and

shall include information required by the administrator and subsection (2) of this section.

(4) The administrator, court or administrative law judge may use the provisions of subsection

(1) of this section when a support order was entered in another state and registered in Oregon, the

provisions of ORS chapter 110 apply and more than three years have elapsed, or such shorter cycle

as determined by rule of the department.

(5) Notwithstanding the provisions of this section, proceedings may be initiated at any time to

modify a support obligation based upon a substantial change of circumstances under any other pro-

vision of law.

(6) The obligee is a party to any action to modify a support obligation under this section.

SECTION 52. ORS 25.321 is amended to read:

25.321. As used in ORS 25.321 to 25.343:

(1) “Cash medical support” means an amount that a parent is ordered to pay to defray the cost

of health care coverage provided for a child by the other parent or a public body, or to defray

uninsured medical expenses of the child.

(2) “Child support order” means a judgment or administrative order that creates child support

rights and that is entered or issued under ORS 25.501 to 25.556[,] or 419B.400 [or 419C.590] or this

chapter or ORS chapter 107, 108, 109 or 110.

(3) “Employee health benefit plan” means a health benefit plan that is available to a providing

party by reason of the providing party’s employment.

(4) “Enforcing agency” means the administrator.

(5) “Health benefit plan” means any policy or contract of insurance, indemnity, subscription or

membership issued by an insurer, including health care coverage provided by a public body, and any

self-insured employee benefit plan that provides coverage for medical expenses.

(6) “Health care coverage” means providing and paying for the medical needs of a child through

a policy or contract of insurance, indemnity, subscription or membership issued by an insurer, in-

cluding medical assistance provided by a public body, and any self-insured employee benefit plan

that provides coverage for medical expenses.

(7) “Medical support” means cash medical support and health care coverage.

(8) “Medical support clause” means a provision in a child support order that requires one or

both of the parents to provide medical support for the child.

(9) “Medical support notice” means a notice in the form prescribed under ORS 25.325 (5).

(10) “Plan administrator” means:

(a) The employer, union or other provider that offers a health benefit plan; or

(b) The person to whom, under a written agreement of the parties, the duty of plan administrator

is delegated by the employer, union or other provider that offers a health benefit plan.

(11) “Providing party” means a party to a child support order who has been ordered by the court

or the enforcing agency to provide medical support.

(12) “Public body” has the meaning given that term in ORS 174.109.

SECTION 53. ORS 25.511 is amended to read:

25.511. (1)(a) At any time after the state is assigned support rights, a public assistance payment

is made, an application for enforcement services under ORS 25.080 is made by an individual who is
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not a recipient of public assistance or a written request for enforcement of a support obligation is

received from the state agency of another state responsible for administering the federal child sup-

port enforcement program, the administrator may, if there is no court order or administrative sup-

port order, issue a notice and finding of financial responsibility. The notice shall be served upon the

parent in the manner prescribed for service of summons in a civil action, by certified mail, return

receipt requested, or by any other mail service with delivery confirmation. Notices that involve the

establishment of paternity must be served by personal service. All notices may be personally served

by the administrator.

(b) The administrator shall serve the notice and finding issued under this section upon the

obligee. Service shall be by regular mail.

(2) The administrator shall include in the notice:

(a) A statement of the name of the caretaker relative or agency and the name of the dependent

child for whom support is to be paid;

(b) A statement of the monthly support for which the parent shall be responsible;

(c) A statement of the past support for which the parent shall be responsible;

(d) A statement that the parent may be required to provide health care coverage for the de-

pendent child whenever the coverage is available to the parent at a reasonable cost;

(e) To the extent known, a statement of:

(A) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the dependent child, including a proceeding brought under ORS 25.287, 25.527,

107.085, 107.135, 107.431, 108.110, 109.100, 109.103, 109.165, 125.025[,] or 419B.400 [or 419C.590] or

ORS chapter 110; and

(B) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the dependent child;

(f) A statement that if the parent or the obligee desires to discuss the amount of support or

health care coverage that the parent is required to pay or provide, the parent or the obligee may

contact the office that sent the notice and request a negotiation conference. If no agreement is

reached on the monthly support to be paid, the administrator may issue a new notice and finding

of financial responsibility, which may be sent to the parent and to the obligee by regular mail ad-

dressed to the parent’s and to the obligee’s last-known address, or if applicable, the parent’s or the

obligee’s attorney’s last-known address;

(g) A statement that if the parent or the obligee objects to all or any part of the notice and

finding of financial responsibility, then the parent or the obligee must send to the office issuing the

notice, within 30 days of the date of service, a written response that sets forth any objections and

requests a hearing;

(h) A statement that if such a timely response is received by the appropriate office, either the

parent or the obligee or both shall have the right to a hearing; and that if no timely written re-

sponse is received, the administrator may enter an order in accordance with the notice and finding

of financial responsibility;

(i) A statement that as soon as the order is entered, the property of the parent is subject to

collection action, including but not limited to wage withholding, garnishment and liens and exe-

cution thereon;

(j) A reference to ORS 25.501 to 25.556;

(k) A statement that both the parent and the obligee are responsible for notifying the office of

any change of address or employment;
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(L) A statement that if the parent has any questions, the parent should telephone or visit the

appropriate office or consult an attorney; and

(m) Such other information as the administrator finds appropriate.

(3) If the paternity of the dependent child has not been legally established, the notice and finding

of financial responsibility shall also include:

(a) An allegation that the person is the parent of the dependent child;

(b) The name of the child’s other parent;

(c) The child’s date of birth;

(d) The probable time or period of time during which conception took place; and

(e) A statement that if the alleged parent or the obligee does not timely send to the office is-

suing the notice a written response that denies paternity and requests a hearing, then the adminis-

trator, without further notice to the alleged parent, or to the obligee, may enter an order that

declares and establishes the alleged parent as the legal parent of the child.

(4) The statement of monthly future support required under subsection (2)(b) and the statement

of past support required under subsection (2)(c) of this section are to be computed as follows:

(a) If there is sufficient information available concerning the parent’s financial and living situ-

ation, the formula provided for in ORS 25.275 and 25.280 shall be used; or

(b) If there is insufficient information available to use the formula, an allegation of ability to

pay shall be the basis of the statement.

(5) The parent or alleged parent and the obligee shall have time to request a hearing as outlined

in subsection (2)(g) of this section. The time limits may be extended by the administrator and are

nonjurisdictional.

(6) If a timely written response setting forth objections and requesting a hearing is received by

the appropriate office, a hearing shall be held under ORS 25.513.

(7) If no timely written response and request for hearing is received by the appropriate office,

the administrator may enter an order in accordance with the notice, and shall include in that order:

(a) If the paternity of the dependent child is established by the order, a declaration of that fact;

(b) The amount of monthly support to be paid, with directions on the manner of payment;

(c) The amount of past support to be ordered against the parent;

(d) Whether health care coverage is to be provided for the dependent child;

(e) The name of the caretaker relative or agency and the name and birthdate of the dependent

child for whom support is to be paid; and

(f) A statement that the property of the parent is subject to collection action, including but not

limited to wage withholding, garnishment and liens and execution thereon.

(8) The parent and the obligee shall be sent a copy of the order by regular mail addressed to

the last-known address of each of the parties or if applicable, to the last-known address of an at-

torney of record for a party. The order is final, and action by the administrator to enforce and col-

lect upon the order, including arrearages, may be taken from the date of issuance of the order.

(9) The provisions of ORS 107.108 apply to an order entered under this section for the support

of a child attending school.

SECTION 54. ORS 25.527 is amended to read:

25.527. (1) Any time support enforcement services are being provided under ORS 25.080, the

obligor, the obligee, the party holding the support rights or the administrator may move for the

existing order to be modified under this section. The motion shall be in writing in a form prescribed

by the administrator, shall set out the reasons for modification and shall state the address of the
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party requesting modification.

(2) The moving party shall state in the motion, to the extent known:

(a) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the dependent child, including a proceeding brought under ORS 25.287, 25.511,

107.085, 107.135, 107.431, 108.110, 109.100, 109.103, 109.165, 125.025[,] or 419B.400 [or 419C.590] or

ORS chapter 110; and

(b) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the dependent child, other than the order the party is moving to modify.

(3) The moving party shall include with the motion a certificate regarding any pending support

proceeding and any existing support order other than the order the party is moving to modify. The

party shall use a certificate that is in a form prescribed by the administrator and include informa-

tion required by the administrator and subsection (2) of this section.

(4) The moving party shall serve the motion upon the obligor, the obligee, the party holding the

support rights and the administrator, as appropriate. The nonrequesting parties must be served in

the same manner as provided for service of the notice and finding of financial responsibility under

ORS 25.511 (1)(a). Notwithstanding ORS 25.085, the requesting party must be served by first class

mail to the requesting party’s last known address. The nonrequesting parties have 30 days to resolve

the matter by stipulated agreement or to serve the moving party by regular mail with a written

response setting forth any objections to the motion and a request for hearing. The hearing shall be

conducted under ORS 25.513.

(5) When the moving party is other than the administrator and no objections and request for

hearing have been served within 30 days, the moving party may submit a true copy of the motion

to the administrative law judge as provided in ORS 25.513, except the default may not be construed

to be a contested case as defined in ORS chapter 183. Upon proof of service, the administrative law

judge shall issue an order granting the relief sought.

(6) When the moving party is the administrator and no objections and request for hearing have

been served within 30 days, the administrator may enter an order granting the relief sought.

(7) A motion for modification made under this section does not stay the administrator from en-

forcing and collecting upon the existing order unless so ordered by the court in which the order is

entered.

(8) An administrative order filed in accordance with ORS 25.529 is a final judgment as to any

installment or payment of money that has accrued up to the time the nonrequesting party is served

with a motion to set aside, alter or modify the judgment. The administrator may not set aside, alter

or modify any portion of the judgment that provides for any payment of money for minor children

that has accrued before the motion is served. However:

(a) The administrator may allow a credit against child support arrearages for periods of time,

excluding reasonable parenting time unless otherwise provided by order or judgment, during which

the obligor, with the knowledge and consent of the obligee or pursuant to court order, has physical

custody of the child; and

(b) The administrator may allow a credit against child support arrearages for any Social Secu-

rity or veterans’ benefits paid retroactively to the child, or to a representative payee administering

the funds for the child’s use and benefit, as a result of a parent’s disability or retirement.

(9) The party requesting modification has the burden of showing a substantial change of cir-

cumstances or that a modification is appropriate under the provisions of ORS 25.287.

(10) The obligee is a party to all proceedings under this section.
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(11) An obligor’s incarceration for a period of at least 180 consecutive days or an obligor’s re-

lease from incarceration is considered a substantial change of circumstances for purposes of pro-

ceedings brought under this section.

(12)(a) Notwithstanding subsections (1) to (11) of this section, any time support enforcement

services are being provided under ORS 25.080, upon request of a party to a support order or judg-

ment or on the administrator’s own motion, the administrator may move to suspend the order or

judgment and issue a temporary modification order under this subsection when:

(A) There is a period of significant unemployment as that term is described in paragraph (b) of

this subsection; and

(B) A party to the support order or judgment experiences an employment-related change of in-

come as defined by rule in ORS 25.505.

(b) Proceedings under this subsection may be initiated only when there is a period of significant

unemployment in Oregon. The Attorney General shall determine when a “period of significant un-

employment” exists in Oregon and designate the beginning and ending dates thereof. In making the

determination of when a period of significant unemployment exists in Oregon, the Attorney General

may consider whether there is in effect an “extended benefit period” as that term is defined in ORS

657.321.

(c) Except as otherwise provided in this subsection, the provisions of subsections (1) to (11) of

this section apply to a motion for an order of suspension and temporary modification under this

subsection.

(d) A party’s employment-related change of income during a period of significant unemployment

is considered a substantial change of circumstances for purposes of proceedings brought under this

section.

(e) The motion for an order of suspension and temporary modification must be in writing and

must include, but need not be limited to:

(A) The amount of the existing support order or judgment;

(B) The amount of the obligor’s and obligee’s income immediately preceding the party’s

employment-related change of income, if known;

(C) The reason for the party’s employment-related change of income;

(D) How the party’s employment-related change of income affects the party’s employment status,

income and, if applicable, ability to pay support;

(E) The obligor’s and the obligee’s current sources of income, if known;

(F) The proposed amount of the temporary modification order;

(G) A statement that if a party objects to the motion for an order of suspension and temporary

modification, then the party may request a hearing within 14 days of service of the motion as pro-

vided in paragraph (g) of this subsection;

(H) A statement that the preexisting support order or judgment will be reinstated as provided

in paragraph (h) of this subsection; and

(I) A statement that a party may request a renewal of the order of suspension and temporary

modification prior to its expiration as provided in paragraph (j) of this subsection.

(f) The administrator shall serve the motion filed under this subsection upon the parties by

regular first class mail, facsimile or electronic mail unless a party signs a form agreeing to accept

service of the motion.

(g) A party may request a hearing within 14 days of service of the motion. If a hearing is re-

quested, the provisions of ORS 25.513 apply. When there has been no request for hearing, the ad-
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ministrator may enter an order of suspension and temporary modification under this subsection. The

order must be consistent with the provisions of the motion filed under this subsection and be in

substantial compliance with the formula established under ORS 25.275.

(h) An order of suspension and temporary modification issued under this subsection is temporary

and remains in effect for six months from the date the order is filed under ORS 25.529 or until the

date specified in the notice provided under paragraph (i) of this subsection informing of the party’s

reemployment, whichever is earlier, at which time the preexisting support order or judgment be-

comes immediately effective and payable on the first day of the following month unless an order of

renewal is issued under paragraph (j) of this subsection.

(i) The administrator may issue a notice of reinstatement at any time during which an order of

suspension and temporary modification is in effect under this subsection when a party obtains em-

ployment and receives income that is sufficient to reinstate support in an amount substantially

similar to the amount in the preexisting support order or judgment. The notice shall be served as

provided in paragraph (f) of this subsection and must state that, unless a request for hearing is re-

ceived within 14 days of service of the notice, the administrator will enter an order terminating the

order of suspension and temporary modification and reinstating the amount of the preexisting sup-

port order or judgment effective on a date to be specified in the notice. If a hearing is requested,

the provisions of ORS 25.513 apply. When there is no request for hearing, the administrator may

enter an order terminating the order of suspension and temporary modification and reinstating the

preexisting support order or judgment effective upon the date specified in the notice.

(j) Prior to expiration of an order of suspension and temporary modification under this sub-

section and upon request of a party, the administrator may renew the order of suspension and tem-

porary modification for additional six-month periods or until the party obtains employment as

described in paragraph (i) of this subsection, whichever occurs first, if the circumstances under

which the order was originally issued continue to exist unchanged.

SECTION 55. ORS 25.720 is amended to read:

25.720. (1) Except as provided in ORS 25.125, 412.024, 418.032[,] or 419B.406 [or 419C.597] or

subsection (2) of this section, the right to receive child or spousal support payments under ORS

25.501 to 25.556 and ORS chapters 107, 108, 109, 110, 419B and 419C is not assignable, and any

transaction in violation of this section is void.

(2) Notwithstanding the provisions of subsection (1) of this section, the right to receive support

payments is assignable as may be appropriate for the protection of a minor or other person for

whom a fiduciary has been appointed under ORS chapter 125 or for whom a trust has been estab-

lished.

(3) A person may not solicit or accept the assignment of support rights under subsection (1) of

this section.

SECTION 56. ORS 87.450 is amended to read:

87.450. (1) When an attorney claims a lien under ORS 87.445, if the judgment is for a sum of

money only, the attorney must file a notice of claim of lien with the clerk of the court that entered

the judgment within three years after the judgment is entered. The clerk shall enter the notice in

the register of the court and in the judgment lien record maintained by the court administrator

under ORS 18.075.

(2) When an attorney files a notice of claim of lien under subsection (1) of this section, the at-

torney shall send forthwith a copy of the notice to the client by registered or certified mail sent to

the client at the last-known address of the client.
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(3) A lien under ORS 87.445 on a judgment for a sum of money only remains a lien on the

judgment until the judgment remedies for the judgment expire under ORS 18.180 to 18.190.

(4) For purposes of this section, a “judgment for a sum of money only” does not include a

judgment or order for the payment of money for the support of any person under ORS 107.095,

107.105, 108.120, 109.155[,] or 419B.400 [or 419C.590].

SECTION 57. ORS 107.085 is amended to read:

107.085. (1) A suit for marital annulment, dissolution or separation shall be entitled: “IN THE

MATTER OF THE MARRIAGE OF (names of parties): PETITION FOR (ultimate relief sought).” The

moving party shall be designated as the “Petitioner” and the other party the “Respondent.” Nothing

in this section shall preclude both parties from acting as “Copetitioners.”

(2) The petitioner shall state the following in the petition:

(a) The names and dates of birth of all of the children born or adopted during the marriage, and

a reference to and expected date of birth of any children conceived during the marriage but not yet

born;

(b) The names and dates of birth of all children born to the parties prior to the marriage;

(c) To the extent known:

(A) Whether there is pending in this state or any other jurisdiction a domestic relations suit,

as defined in ORS 107.510;

(B) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving dependents of the same marriage, including one brought under this section or ORS

25.501 to 25.556, 108.110, 109.100, 125.025[,] or 419B.400 [or 419C.590] or ORS chapter 110;

(C) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving dependents of the same marriage; and

(D) Whether there exists in this state or any other jurisdiction a protective order between the

parties as authorized by ORS 30.866, 107.700 to 107.735, 124.005 to 124.040, 163.730 to 163.750 or

163.760 to 163.777, or any other order that restrains one of the parties from contact with the other

party or with the parties’ minor children; and

(d) That the petitioner acknowledges that by filing the petition the petitioner is bound by the

terms of the restraining order issued under ORS 107.093.

(3) The petitioner shall include with the petition a certificate regarding any pending support

proceeding and any existing support order. The petitioner shall use a certificate that is in a form

established by court rule and include information required by court rule and subsection (2)(c)(B) and

(C) of this section.

(4) At or prior to the hearing of a suit for marital annulment, dissolution or separation, the

moving party or the party attending the hearing shall file with the court a written statement setting

forth the full names and any former names of the parties, the residence, mailing or contact addresses

of the parties, the ages of both parties, the date and place of the marriage of the parties, and the

names and ages of the children born to or adopted by the parties. This information shall be incor-

porated in and made a part of the judgment.

(5) If real property is involved, the petitioner may have a notice of pendency of the action re-

corded at the time the petition is filed, as provided in ORS 93.740.

(6) The Social Security numbers of the parties and of the children born or adopted during the

marriage and children born to the parties prior to the marriage shall be provided as established in

ORS 107.840.

SECTION 58. ORS 107.106 is amended to read:
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107.106. (1) An order or judgment providing for the custody, parenting time, visitation or support

of a child under ORS chapter 25, 107, 108, 109 or 110 or ORS 419B.400 [or 419C.590] shall include:

(a) Provisions addressing the issues of:

(A) Payment of uninsured medical expenses of the child;

(B) Maintenance of insurance or other security for support; and

(C) Medical support for the child under ORS 25.321 to 25.343.

(b) A statement in substantially the following form:

_______________________________________________________________________________________

The terms of child support and parenting time (visitation) are designed for the child’s benefit

and not the parents’ benefit. You must pay support even if you are not receiving visitation. You

must comply with visitation orders even if you are not receiving child support.

Violation of child support orders and visitation orders is punishable by fine, imprisonment or

other penalties.

Publicly funded help is available to establish, enforce and modify child support orders. Paternity

establishment services are also available. Contact your local district attorney or the Department of

Justice at (503) 373-7300 for information.

Publicly funded help may be available to establish, enforce and modify visitation orders. Forms

are available to enforce visitation orders. Contact the domestic relations court clerk or civil court

clerk for information.

_______________________________________________________________________________________

(2) The court or administrative law judge shall ensure the creation and filing of an order or

judgment that complies with this section.

(3) This section does not apply to an action undertaken by the Division of Child Support of the

Department of Justice or a district attorney under ORS 25.080.

SECTION 59. ORS 107.135 is amended to read:

107.135. (1) The court may at any time after a judgment of annulment or dissolution of marriage

or of separation is granted, upon the motion of either party and after service of notice on the other

party in the manner provided by ORCP 7, and after notice to the Division of Child Support when

required under subsection (9) of this section:

(a) Set aside, alter or modify any portion of the judgment that provides for the appointment and

duties of trustees, for the custody, parenting time, visitation, support and welfare of the minor

children and the children attending school, as defined in ORS 107.108, including any health or life

insurance provisions, for the support of a party or for life insurance under ORS 107.820 or 107.830;

(b) Make an order, after service of notice to the other party, providing for the future custody,

support and welfare of minor children residing in the state, who, at the time the judgment was given,

were not residents of the state, or were unknown to the court or were erroneously omitted from the

judgment;

(c) Terminate a duty of support toward any minor child who has become self-supporting,

emancipated or married;

(d) After service of notice on the child in the manner provided by law for service of a summons,

suspend future support for any child who has ceased to be a child attending school as defined in

ORS 107.108; and

(e) Set aside, alter or modify any portion of the judgment that provides for a property award
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based on the enhanced earning capacity of a party that was awarded before October 23, 1999. A

property award may be set aside, altered or modified under this paragraph:

(A) When the person with the enhanced earning capacity makes a good faith career change that

results in less income;

(B) When the income of the person with the enhanced earning capacity decreases due to cir-

cumstances beyond the person’s control; or

(C) Under such other circumstances as the court deems just and proper.

(2) When a party moves to set aside, alter or modify the child support provisions of the judg-

ment:

(a) The party shall state in the motion, to the extent known:

(A) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving children of the marriage, including one brought under ORS 25.287, 25.501 to

25.556, 107.431, 109.100, 125.025[,] or 419B.400 [or 419C.590] or ORS chapter 110; and

(B) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving children of the marriage, other than the judgment the party is moving to set

aside, alter or modify.

(b) The party shall include with the motion a certificate regarding any pending support pro-

ceeding and any existing support order other than the judgment the party is moving to set aside,

alter or modify. The party shall use a certificate that is in a form established by court rule and in-

clude information required by court rule and paragraph (a) of this subsection.

(3) In a proceeding under this section to reconsider the spousal or child support provisions of

the judgment, the following provisions apply:

(a) A substantial change in economic circumstances of a party, which may include, but is not

limited to, a substantial change in the cost of reasonable and necessary expenses to either party, is

sufficient for the court to reconsider its order of support, except that an order of compensatory

spousal support may only be modified upon a showing of an involuntary, extraordinary and unan-

ticipated change in circumstances that reduces the earning capacity of the paying spouse.

(b) If the judgment provided for a termination or reduction of spousal support at a designated

age in anticipation of the commencement of pension, Social Security or other entitlement payments,

and if the obligee is unable to obtain the anticipated entitlement payments, that inability is suffi-

cient change in circumstances for the court to reconsider its order of support.

(c) If Social Security is considered in lieu of spousal support or partial spousal support, the

court shall determine the amount of Social Security the party is eligible to collect. The court shall

take into consideration any pension, retirement or other funds available to either party to effect an

equitable distribution between the parties and shall also take into consideration any reduction of

entitlement caused by taking early retirement.

(4) In considering under this section whether a change in circumstances exists sufficient for the

court to reconsider spousal or child support provisions of a judgment, the following provisions apply:

(a) The court or administrator, as defined in ORS 25.010, shall consider income opportunities and

benefits of the respective parties from all sources, including but not limited to:

(A) The reasonable opportunity of each party, the obligor and obligee respectively, to acquire

future income and assets.

(B) Retirement benefits available to the obligor and to the obligee.

(C) Other benefits to which the obligor is entitled, such as travel benefits, recreational benefits

and medical benefits, contrasted with benefits to which the obligee is similarly entitled.
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(D) Social Security benefits paid to a child, or to a representative payee administering the funds

for the child’s use and benefit, as a result of the obligor’s disability or retirement if the benefits:

(i) Were not previously considered in the child support order; or

(ii) Were considered in an action initiated before May 12, 2003.

(E) Apportioned Veterans’ benefits or Survivors’ and Dependents’ Educational Assistance under

38 U.S.C. chapter 35 paid to a child, or to a representative payee administering the funds for the

child’s use and benefit, as a result of the obligor’s disability or retirement if the benefits:

(i) Were not previously considered in the child support order; or

(ii) Were considered in an action initiated before May 12, 2003.

(b) An obligee’s conviction for the attempted murder or conspiracy to commit the murder of the

obligor qualifies as a change in circumstances sufficient for reconsideration of support provisions.

(c) If the motion for modification is one made by the obligor to reduce or terminate support, and

if the obligee opposes the motion, the court shall not find a change in circumstances sufficient for

reconsideration of support provisions, if the motion is based upon a reduction of the obligor’s fi-

nancial status resulting from the obligor’s taking voluntary retirement, partial voluntary retirement

or any other voluntary reduction of income or self-imposed curtailment of earning capacity, if it is

shown that such action of the obligor was not taken in good faith but was for the primary purpose

of avoiding the support obligation. In any subsequent motion for modification, the court shall deny

the motion if the sole basis of the motion for modification is the termination of voluntarily taken

retirement benefits and the obligor previously has been found not to have acted in good faith.

(d) The court shall consider the following factors in deciding whether the actions of the obligor

were not in “good faith”:

(A) Timing of the voluntary retirement or other reduction in financial status to coincide with

court action in which the obligee seeks or is granted an increase in spousal support.

(B) Whether all or most of the income producing assets and property were awarded to the

obligor, and spousal support in lieu of such property was awarded to the obligee.

(C) Extent of the obligor’s dissipation of funds and assets prior to the voluntary retirement or

soon after filing for the change of circumstances based on retirement.

(D) If earned income is reduced and absent dissipation of funds or large gifts, whether the

obligor has funds and assets from which the spousal support could have been paid.

(E) Whether the obligor has given gifts of substantial value to others, including a current

spouse, to the detriment of the obligor’s ability to meet the preexisting obligation of spousal support.

(5) Upon terminating a duty of spousal support, a court shall make specific findings of the basis

for the termination and shall include the findings in the judgment.

(6) Any modification of child or spousal support granted because of a change of circumstances

may be ordered effective retroactive to the date the motion for modification was served or to any

date thereafter.

(7) The judgment is final as to any installment or payment of money that has accrued up to the

time the nonmoving party, other than the state, is served with a motion to modify the judgment.

The court may not modify any portion of the judgment that provides for any payment of money, ei-

ther for minor children or for the support of a party, that has accrued before the motion is served.

However:

(a) The court may allow a credit against child support arrearages for periods of time, excluding

reasonable parenting time unless otherwise provided by order or judgment, during which the obligor,

with the knowledge and consent of the obligee or pursuant to court order, has physical custody of
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the child; and

(b) The court may allow, as provided in the rules of the Child Support Program, a dollar-for-

dollar credit against child support arrearages for any Social Security or Veterans’ benefits paid

retroactively to the child, or to a representative payee administering the funds for the child’s use

and benefit, as a result of an obligor’s disability or retirement.

(8) In a proceeding under subsection (1) of this section, the court may assess against either party

a reasonable attorney fee and costs for the benefit of the other party. If a party is found to have

acted in bad faith, the court shall order that party to pay a reasonable attorney fee and costs of the

defending party.

(9) Whenever a motion to establish, modify or terminate child support or satisfy or alter support

arrearages is filed and the child support rights of one of the parties or of a child of both of the

parties have been assigned to the state, a true copy of the motion shall be served by mail or per-

sonal delivery on the Administrator of the Division of Child Support of the Department of Justice

or on the branch office providing support services to the county in which the motion is filed.

(10)(a) Except as provided in ORS 109.701 to 109.834, the courts of Oregon, having once acquired

personal and subject matter jurisdiction in a domestic relations action, retain such jurisdiction re-

gardless of any change of domicile.

(b) The courts of Oregon, in a proceeding to establish, enforce or modify a child support order,

shall recognize the provisions of the federal Full Faith and Credit for Child Support Orders Act (28

U.S.C. 1738B).

(11) In a proceeding under this section to reconsider provisions in a judgment relating to cus-

tody or parenting time, the court may consider repeated and unreasonable denial of, or interference

with, parenting time to be a substantial change of circumstances.

(12) In a proceeding under this section to reconsider provisions in a judgment relating to par-

enting time, the court may suspend or terminate a parent’s parenting time with a child if the court

finds that the parent has abused a controlled substance and that the parenting time is not in the

best interests of the child. If a court has suspended or terminated a parent’s parenting time with

a child for reasons described in this subsection, the court may not grant the parent future parenting

time until the parent has shown that the reasons for the suspension or termination are resolved and

that reinstated parenting time is in the best interests of the child. Nothing in this subsection limits

the court’s authority under subsection (1)(a) of this section.

(13) In a proceeding under this section to reconsider provisions in a judgment relating to cus-

tody, temporary placement of the child by the custodial parent pursuant to ORS 109.056 (3) with the

noncustodial parent as a result of military deployment of the custodial parent is not, by itself, a

change of circumstances. Any fact relating to the child and the parties occurring subsequent to the

last custody judgment, other than the custodial parent’s temporary placement of the child pursuant

to ORS 109.056 (3) with the noncustodial parent, may be considered by the court when making a

change of circumstances determination.

(14) Within 30 days after service of notice under subsection (1) of this section, the party served

shall file a written response with the court.

(15)(a) It is the policy of this state:

(A) To encourage the settlement of cases brought under this section; and

(B) For courts to enforce the terms of settlements described in paragraph (b) of this subsection

to the fullest extent possible, except when to do so would violate the law or would clearly

contravene public policy.
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(b) In a proceeding under subsection (1) of this section, the court may enforce the terms set

forth in a stipulated order or judgment signed by the parties, an order or judgment resulting from

a settlement on the record or an order or judgment incorporating a settlement agreement:

(A) As contract terms using contract remedies;

(B) By imposing any remedy available to enforce an order or judgment, including but not limited

to contempt; or

(C) By any combination of the provisions of subparagraphs (A) and (B) of this paragraph.

(c) A party may seek to enforce an agreement and obtain remedies described in paragraph (b)

of this subsection by filing a motion, serving notice on the other party in the manner provided by

ORCP 7 and, if a remedy under paragraph (b)(B) of this subsection is sought, complying with the

statutory requirements for that remedy. All claims for relief arising out of the same acts or omis-

sions must be joined in the same proceeding.

(d) Nothing in paragraph (b) or (c) of this subsection limits a party’s ability, in a separate pro-

ceeding, to file a motion to modify an order or judgment under subsection (1) of this section or to

seek enforcement of an ancillary agreement to the order or judgment.

SECTION 60. ORS 107.431 is amended to read:

107.431. (1) At any time after a judgment of annulment or dissolution of a marriage or a sepa-

ration is granted, the court may set aside, alter or modify so much of the judgment relating to par-

enting time with a minor child as it deems just and proper or may terminate or modify that part of

the order or judgment requiring payment of money for the support of the minor child with whom

parenting time is being denied after:

(a) Motion to set aside, alter or modify is made by the parent having parenting time rights;

(b) Service of notice on the parent or other person having custody of the minor child is made

in the manner provided by law for service of a summons;

(c) Service of notice on the Administrator of the Division of Child Support of the Department

of Justice when the child support rights of one of the parties or of a child of both of the parties have

been assigned to the state. As an alternative to the service of notice on the administrator, service

may be made upon the branch office of the division which provides service to the county in which

the motion was filed. Service may be accomplished by personal delivery or first class mail; and

(d) A showing that the parent or other person having custody of the child or a person acting in

that parent or other person’s behalf has interfered with or denied without good cause the exercise

of the parent’s parenting time rights.

(2) When a party moves to set aside, alter or modify the child support provisions of the judg-

ment:

(a) The party shall state in the motion, to the extent known:

(A) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the child, including a proceeding brought under ORS 25.287, 25.501 to 25.556,

107.135, 109.100, 125.025[,] or 419B.400 [or 419C.590] or ORS chapter 110; and

(B) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the child, other than the judgment the party is moving to set aside, alter or

modify.

(b) The party shall include with the motion a certificate regarding any pending support pro-

ceeding and any existing support order other than the judgment the party is moving to set aside,

alter or modify. The party shall use a certificate that is in a form established by court rule and in-

clude information required by court rule and paragraph (a) of this subsection.

[56]



Chapter 1A—Statute Highlights

 1A–752021 Juvenile Law: A Little Bit of Knowledge and Perspective Can Go a Long Way

B-Eng. SB 817

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

(3) The court may request the appearance of the administrator in any proceeding under this

section in which it finds that the child support rights of one of the parties or of a child of both of

the parties have been assigned to the state.

(4) This section does not apply when the child to whom a duty of support is owed is in another

state that has enacted the Uniform Child Custody Jurisdiction Act or the Uniform Child Custody

Jurisdiction and Enforcement Act and a court in that state would have subject matter and personal

jurisdiction under that Act to determine custody and parenting time rights.

SECTION 61. ORS 108.110 is amended to read:

108.110. (1) Any married person may apply to the circuit court of the county in which the mar-

ried person resides or in which the spouse may be found for an order upon the spouse to provide

for support of the married person or for the support of minor children and children attending school,

or both, and, if the married person initiating the action for support is a woman who is pregnant, her

unborn child, or both, if her spouse is the natural father of such children, children attending school

or unborn child or if her spouse is the adoptive parent of such children or children attending school.

The married person initiating the action for support may apply for the order by filing in such county

a petition setting forth the facts and circumstances upon which the married person relies for such

order. If satisfied that a just cause exists, the court shall direct that the married person’s spouse

appear at a time set by the court to show cause why an order of support should not be entered in

the matter. The provisions of ORS 107.108 apply to an order entered under this section for the

support of a child attending school.

(2) As used in this section, “child attending school” has the meaning given that term in ORS

107.108.

(3) The petitioner shall state in the petition, to the extent known:

(a) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving children of the marriage, including a proceeding brought under ORS 25.501 to

25.556, 107.085, 109.100, 125.025[,] or 419B.400 [or 419C.590] or ORS chapter 110; and

(b) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving children of the marriage.

(4) The petitioner shall include with the petition a certificate regarding any pending support

proceeding and any existing support order. The petitioner shall use a certificate that is in a form

established by court rule and include information required by court rule and subsection (3) of this

section.

(5) The provisions of this section apply equally regardless of which spouse is making application

for a support order.

(6) In any proceeding under this section, the obligee, as that person is defined in ORS 110.503,

is a party to the proceeding.

SECTION 62. ORS 109.015 is amended to read:

109.015. If public assistance, as defined in ORS 25.501, is provided for any dependent child, the

administrator, as defined in ORS 25.010, may initiate proceedings under ORS chapter 18, 107, 108,

109, 110 or 125 or ORS 25.010 to 25.243, 25.378, 25.402, 25.501 to 25.556[,] or 419B.400 [or 419C.590]

to obtain support for the child from one or both parents or from any other person legally responsible

for the support of the child, including a guardian or conservator. In any proceeding under any

statute cited in this section, the obligee is a party.

SECTION 63. ORS 109.100 is amended to read:

109.100. (1) Any minor child or the administrator may, in accordance with ORCP 27 A, apply to
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the circuit court in the county in which the child resides, or in which the natural or adoptive father

or mother of the child may be found, for an order upon the child’s father or mother, or both, to

provide for the child’s support. The child or the administrator may apply for the order by filing in

the county a petition setting forth the facts and circumstances relied upon for the order. If satisfied

that a just cause exists, the court shall direct that the father or mother appear at a time set by the

court to show cause why an order of support should not be entered in the matter.

(2) The petitioner shall state in the petition, to the extent known:

(a) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the minor child, including a proceeding brought under ORS 25.287, 25.501 to

25.556, 107.085, 107.135, 107.431, 108.110, 109.103, 109.165, 125.025[,] or 419B.400 [or 419C.590] or ORS

chapter 110; and

(b) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the minor child.

(3) The petitioner shall include with the petition a certificate regarding any pending support

proceeding and any existing support order. The petitioner shall use a certificate that is in a form

established by court rule and include information required by court rule and subsection (2) of this

section.

(4) The judgment of a court under subsection (1) of this section is final as to any installment

or payment of money that has accrued up to the time either party makes a motion to set aside, alter

or modify the judgment, and the court may not set aside, alter or modify the judgment, or any por-

tion thereof, that provides for any payment of money that has accrued prior to the filing of the

motion.

(5) The provisions of ORS 108.120 apply to proceedings under subsection (1) of this section.

(6) In any proceeding under this section, both the child’s physical and legal custodians are par-

ties to the action.

SECTION 64. ORS 109.103 is amended to read:

109.103. (1) If a child is born to an unmarried person and parentage has been established under

ORS 109.065, or if a child is born to a married person by a person other than the birth mother’s

spouse and parentage between the person and the child has been established under ORS 109.065,

either parent may initiate a civil proceeding to determine the custody or support of, or parenting

time with, the child. The proceeding shall be brought in the circuit court of the county in which the

child resides or is found or in the circuit court of the county in which either parent resides. The

parents have the same rights and responsibilities regarding the custody and support of, and parent-

ing time with, their child that married or divorced parents would have, and the provisions of ORS

107.094 to 107.449 that relate to custody, support and parenting time, the provisions of ORS 107.755

to 107.795 that relate to mediation procedures, and the provisions of ORS 107.810, 107.820 and

107.830 that relate to life insurance, apply to the proceeding.

(2) A parent may initiate the proceeding by filing with the court a petition setting forth the facts

and circumstances upon which the parent relies. The parent shall state in the petition, to the extent

known:

(a) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the child, including one brought under ORS 25.501 to 25.556, 109.100, 109.165,

125.025[,] or 419B.400 [or 419C.590] or ORS chapter 110; and

(b) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the child.
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(3) The parent shall include with the petition a certificate regarding any pending support pro-

ceeding and any existing support order. The parent shall use a certificate that is in a form estab-

lished by court rule and include information required by court rule and subsection (2) of this section.

(4) When a parent initiates a proceeding under this section and the child support rights of one

of the parents or of the child have been assigned to the state, the parent initiating the proceeding

shall serve, by mail or personal delivery, a copy of the petition on the Administrator of the Division

of Child Support or on the branch office providing support services to the county in which the suit

is filed.

(5)(a) After a petition is filed under this section and upon service of summons and petition upon

the respondent as provided in ORCP 7, a restraining order is issued and in effect against the

petitioner and the respondent until a final judgment is issued, until the petition is dismissed or until

further order of the court, restraining the petitioner and the respondent from:

(A) Canceling, modifying, terminating or allowing to lapse for nonpayment of premiums any

policy of health insurance that one party maintains to provide coverage for the other party or a

minor child of the parties, or any life insurance policy that names either of the parties or a minor

child of the parties as a beneficiary; and

(B) Changing beneficiaries or covered parties under any policy of health insurance that one

party maintains to provide coverage for a minor child of the parties, or any life insurance policy.

(b) Either party restrained under this subsection may apply to the court for further temporary

orders, including modification or revocation of the restraining order issued under this subsection.

(c) The restraining order issued under this subsection shall include a notice that either party

may request a hearing on the restraining order by filing a request for hearing with the court.

(d) A copy of the restraining order issued under this subsection must be attached to the sum-

mons.

(e) A party who violates a term of a restraining order issued under this subsection is subject

to imposition of remedial sanctions under ORS 33.055 based on the violation, but is not subject to:

(A) Criminal prosecution based on the violation; or

(B) Imposition of punitive sanctions under ORS 33.065 based on the violation.

SECTION 65. ORS 109.165 is amended to read:

109.165. (1) Upon motion of either party, the court may set aside, alter or modify any portion

of the judgment that provides for the support of the minor child or child attending school, as defined

in ORS 107.108. As to any installment or payment of money that has accrued up to the time the

nonmoving party, other than the state, is served with a motion to set aside, alter or modify the

judgment, the judgment is final and the court may not change it. However, the court may allow a

credit against child support arrearages for periods of time, excluding reasonable parenting time un-

less otherwise provided by order or judgment, during which the obligor, with the knowledge and

consent of the obligee or pursuant to court order, has physical custody of the child. A child at-

tending school is a party for purposes of this section.

(2) The moving party shall state in the motion, to the extent known:

(a) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the child, including a proceeding brought under ORS 25.287, 25.501 to 25.556,

109.100, 125.025[,] or 419B.400 [or 419C.590] or ORS chapter 110; and

(b) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the child, other than the judgment the party is moving to set aside, alter or

modify.
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(3) The moving party shall include with the motion a certificate regarding any pending support

proceeding and any existing support order other than the judgment the party is moving to set aside,

alter or modify. The party shall use a certificate that is in a form established by court rule and in-

clude information required by court rule and subsection (2) of this section.

(4)(a) It is the policy of this state:

(A) To encourage the settlement of cases brought under this section; and

(B) For courts to enforce the terms of settlements described in paragraph (b) of this subsection

to the fullest extent possible, except when to do so would violate the law or would clearly

contravene public policy.

(b) In a proceeding under subsection (1) of this section, the court may enforce the terms set

forth in a stipulated order or judgment signed by the parties, an order or judgment resulting from

a settlement on the record or an order or judgment incorporating a settlement agreement:

(A) As contract terms using contract remedies;

(B) By imposing any remedy available to enforce an order or judgment, including but not limited

to contempt; or

(C) By any combination of the provisions of subparagraphs (A) and (B) of this paragraph.

(c) A party may seek to enforce an agreement and obtain remedies described in paragraph (b)

of this subsection by filing a motion, serving notice on the other party in the manner provided by

ORCP 7 and, if a remedy under paragraph (b)(B) of this subsection is sought, complying with the

statutory requirements for that remedy. All claims for relief arising out of the same acts or omis-

sions must be joined in the same proceeding.

(d) Nothing in paragraph (b) or (c) of this subsection limits a party’s ability, in a separate pro-

ceeding, to file a motion to modify an order or judgment under subsection (1) of this section or to

seek enforcement of an ancillary agreement to the order or judgment.

SECTION 66. ORS 125.025 is amended to read:

125.025. (1) Subject to ORS 125.800 to 125.852 for adults as defined in ORS 125.802, a court

having jurisdiction over a protective proceeding shall exercise continuing authority over the pro-

ceeding. Subject to the provisions of ORS 125.800 to 125.852 and this chapter, the court may act

upon the petition or motion of any person or upon its own authority at any time and in any manner

it deems appropriate to determine the condition and welfare of the respondent or protected person

and to inquire into the proper performance of the duties of a fiduciary appointed under the pro-

visions of this chapter.

(2) A court having jurisdiction over a protective proceeding in which the respondent or pro-

tected person is a minor shall consider and apply all relevant provisions of the Indian Child Welfare

Act codified at 25 U.S.C. sections 1901 et seq.

(3) A court having jurisdiction over a protective proceeding may:

(a) Compel the attendance of any person, including respondents, protected persons, fiduciaries

and any other person who may have knowledge about the person or estate of a respondent or pro-

tected person. The court may require those persons to respond to inquiries and produce documents

that are subject to discovery under ORCP 36.

(b) Appoint counsel for a respondent or protected person.

(c) Appoint investigators, visitors and experts to aid the court in the court’s investigation.

(d) Exercise jurisdiction over any transaction entered into by a fiduciary to determine if a con-

flict of interest existed and enter an appropriate judgment with respect to the transaction.

(e) Surcharge a surety for any loss caused by failure of a fiduciary to perform a fiduciary duty
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or any other duty imposed by this chapter, including a surcharge for attorney fees incurred by a

respondent or protected person by reason of the failure.

(f) Require immediate delivery of a protected person or property of the protected person, in-

cluding records, accounts and documents relating to that property, to the court or to a place it

designates.

(g) Require the fiduciary to produce any and all records that might provide information about

the treatment or condition of the protected person or property of the protected person.

(h) Remove a fiduciary whenever that removal is in the best interests of the protected person.

(i) Appoint a successor fiduciary when a fiduciary has died, resigned or been removed.

(j) Require a respondent or protected person to submit to a physical or mental examination

pursuant to ORCP 44.

(k) Make provisions for parenting time or visitation or order support for any minor who is a

respondent or protected person in a protective proceeding.

(L) Impose any conditions and limitations upon the fiduciary that the court considers appropri-

ate, including limitations on the duration of the appointment. Any conditions or limitations imposed

on the fiduciary must be reflected in the letters of appointment.

(m) Appoint protected person special advocates pursuant to ORS 125.120.

(4) When a person files a petition or motion for a support order under subsection (3)(k) of this

section:

(a) The person shall state in the petition or motion, to the extent known:

(A) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the minor, including a proceeding brought under ORS 25.287, 25.501 to 25.556,

107.085, 107.135, 107.431, 108.110, 109.100, 109.103, 109.165[,] or 419B.400 [or 419C.590] or ORS chap-

ter 110; and

(B) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the minor.

(b) The person shall include with the petition or motion a certificate regarding any pending

support proceeding and any existing support order. The person shall use a certificate that is in a

form established by court rule and include information required by court rule and paragraph (a) of

this subsection.

(5) When the court acts upon its own authority to order support under subsection (3)(k) of this

section, at least 21 days before the hearing the court shall notify the Administrator of the Division

of Child Support of the Department of Justice, or the branch office providing support services to the

county where the hearing will be held, of the hearing. Before the hearing the administrator shall

inform the court, to the extent known:

(a) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the minor, including a proceeding brought under ORS 25.287, 25.501 to 25.556,

107.085, 107.135, 107.431, 108.110, 109.100, 109.103, 109.165[,] or 419B.400 [or 419C.590] or ORS chap-

ter 110; and

(b) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the minor.

(6) The Judicial Department and the Department of Justice may enter into an agreement re-

garding how the courts give the notice required under subsection (5) of this section to the Depart-

ment of Justice and how the Department of Justice gives the information described in subsection

(5)(a) and (b) to the courts.
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(7) If the court finds that a conservator should be appointed, the court may exercise all the

powers over the estate and affairs of the protected person that the protected person could exercise

if present and not under disability, except the power to make a will. The court shall exercise those

powers for the benefit of the protected person and members of the household of the protected per-

son.

(8) The powers of the court in protective proceedings may be exercised by the court directly or

through a fiduciary.

SECTION 67. ORS 151.225 is amended to read:

151.225. (1) The Public Defense Services Account is established in the State Treasury, separate

and distinct from the General Fund. The Public Defense Services Account is continuously appropri-

ated to the Public Defense Services Commission to:

(a) Reimburse the actual costs and expenses, including personnel expenses, incurred in admin-

istration and support of the public defense system;

(b) Reimburse the State Court Administrator under ORS 151.216 (1)(i); and

(c) Pay other expenses in connection with the legal representation of persons for which the

commission is responsible by law, including expenses incurred in the administration of the public

defense system.

(2) All moneys received by the Judicial Department under ORS 135.050 (8), 151.487 (1),

419A.211[,] or 419B.198 (1)[, 419C.203 (1) or 419C.535 (2)] shall be deposited in the Public Defense

Services Account.

(3) All gifts, grants or contributions accepted by the commission under ORS 151.216 shall be

deposited in a separate subaccount created in the Public Defense Services Account to be used by

the commission for the purpose for which the gift, grant or contribution was given or granted.

SECTION 68. ORS 153.657 is amended to read:

153.657. (1) If a court enters a judgment of conviction for violation of [ORS 339.020 or] the re-

quirements of ORS 339.035, amounts collected under the judgment are payable as follows:

(a) One-half of the amount is payable to the school district or the education service district that

employs the person who issued the citation under ORS 339.095; and

(b) One-half of the amount is payable as provided in subsection (2) of this section.

(2)(a) If a judgment of conviction that is subject to subsection (1) of this section is entered in

circuit court, the amount specified in subsection (1)(b) of this section shall be paid to the state.

(b) If a judgment of conviction that is subject to subsection (1) of this section is entered in jus-

tice court, the amount specified in subsection (1)(b) of this section shall be paid to the county that

established the court.

(c) If a judgment of conviction that is subject to subsection (1) of this section is entered in mu-

nicipal court, the amount specified in subsection (1)(b) of this section shall be paid to the city that

established the court.

SECTION 69. ORS 339.065 is amended to read:

339.065. (1) In estimating regular attendance for purposes of the compulsory attendance pro-

visions of ORS 339.005 to 339.030, 339.040 to 339.125, 339.137[,] and 339.420 [and 339.990], the prin-

cipal or teacher shall consider all unexcused absences. Eight unexcused one-half day absences in

any four-week period during which the school is in session shall be considered irregular attendance.

(2)(a) An absence may be excused by a principal or teacher if the absence is caused by:

(A) The pupil’s sickness, including the mental or behavioral health of the pupil;

(B) The sickness of some member of the pupil’s family; or
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(C) An emergency.

(b) In addition to the reasons identified in paragraph (a) of this subsection, a principal or

teacher:

(A) Shall excuse not more than seven days of absences during the school year if the pupil is a

dependent of a member of the Armed Forces of the United States who is on active duty or who is

called into active duty. For the purpose of this subparagraph, “Armed Forces of the United States”

includes:

(i) The Army, Navy, Air Force, Marine Corps and Coast Guard of the United States;

(ii) Reserve components of the Army, Navy, Air Force, Marine Corps and Coast Guard of the

United States; and

(iii) The National Guard of the United States and the Oregon National Guard.

(B) May excuse absences for other reasons when satisfactory arrangements are made in advance

of the absence.

(3)(a) Any pupil may be excused from attendance by the district school board for a period not

to exceed five days in a term of three months or not to exceed 10 days in any term of at least six

months. Any such excuse shall be in writing directed to the principal of the school that the pupil

attends.

(b) When calculating the number of excused absences under this subsection, any absences ex-

cused under subsection (2)(b)(A) of this section shall not be counted.

SECTION 70. ORS 418.034 is amended to read:

418.034. (1) Notwithstanding ORS 169.140 or any other provision of law, within the availability

of funds therefor, the Department of Human Services shall be responsible for the costs and expenses

associated with the provision of medical care for any child in the care and custody of the Depart-

ment of Human Services who is held in a juvenile detention facility or in a local correctional facility

or lockup as defined in ORS 169.005.

(2) Nothing in subsection (1) of this section prevents the Department of Human Services from

obtaining reimbursement for such costs and expenses as provided in ORS 419B.400, 419B.402,

419B.404[,] or 419B.406[, 419C.590, 419C.592, 419C.595 or 419C.597].

(3) If funds are not available to pay for medical costs as required by subsection (1) of this sec-

tion, the Department of Human Services shall apply to the Emergency Board or to the Legislative

Assembly for additional necessary funds.

(4) As used in this section, “medical care” means emergency medical care or medical care for

a medical condition that existed prior to the child’s being held in a juvenile detention facility or in

a local correctional facility or lockup.

SECTION 71. ORS 418.475 is amended to read:

418.475. (1) Within the limit of moneys appropriated therefor, the Department of Human Services

may establish or certify independent residence facilities for unmarried persons who:

(a) Are at least 16 years of age and not older than 20 years of age;

(b) Have been placed in at least one substitute care resource;

(c) Have been determined by the department to possess the skills and level of responsibility re-

quired for the transition to adulthood;

(d) Have received permission from the appropriate juvenile court, if they are wards of the court;

and

(e) Have been determined by the department to be suitable for an independent living program.

(2) Independent residence facilities shall provide independent housing arrangements with coun-
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seling services and minimal supervision available from at least one counselor. All independent resi-

dence facilities having six or more residents shall be licensed by the department under ORS 443.400

to 443.455.

(3) Each resident shall be required to maintain a department approved independent living plan

consisting of education, employment or volunteer activities, or a combination thereof, and shall be

required to pay a portion or all of the resident’s housing expenses and other support costs. The de-

partment may approve an exception to the requirements of this subsection for reasons of temporary

loss of employment or of other financial support.

(4) The department may make payment grants directly to persons enrolled in an independent

living program who, at a minimum, meet the requirements described in subsection (1)(a) to (c) of this

section for food, shelter, clothing, transportation and incidental expenses. The payment grants shall

be subject to an agreement between the person and the department that establishes a budget of

expenses.

(5) The department may establish cooperative financial management agreements with a person

enrolled in an independent living program and for that purpose may enter into joint bank accounts

requiring two signatures for withdrawals. The management agreements or joint accounts may not

subject the department or any counselor involved to any liability for debts or other responsibilities

of the minor.

(6) The department shall make periodic reports to the juvenile court as required by the court

regarding any ward of the court who is enrolled in an independent living program.

(7) The enrollment of a person in an independent living program in accordance with the pro-

visions of subsection (1) of this section or making payment grants under subsection (4) of this section

does not remove or limit in any way the obligation of the parent of the person to pay support as

ordered by a court under the provisions of ORS 419B.400 [or 419C.590].

SECTION 72. ORS 419B.400 is amended to read:

419B.400. (1) The court may, after a hearing on the matter, require the parents or other person

legally obligated to support a child alleged to be within the jurisdiction of the court under ORS

419B.100 or a ward to pay toward the child or ward’s support such amounts at such intervals as the

court may direct, even though the child or ward is over 18 years of age as long as the child or ward

is a child attending school, as defined in ORS 107.108.

(2) At least 21 days before the hearing, the court shall notify the Administrator of the Division

of Child Support of the Department of Justice, or the branch office providing support services to the

county where the hearing will be held, of the hearing. Before the hearing the administrator shall

inform the court, to the extent known:

(a) Whether there is pending in this state or any other jurisdiction any type of support pro-

ceeding involving the child or ward, including a proceeding brought under ORS 25.287, 25.501 to

25.556, 107.085, 107.135, 107.431, 108.110, 109.100, 109.103, 109.165[,] or 125.025 [or 419C.590] or ORS

chapter 110; and

(b) Whether there exists in this state or any other jurisdiction a support order, as defined in

ORS 110.503, involving the child or ward.

(3) The Judicial Department and the Department of Justice may enter into an agreement re-

garding how the courts give the notice required under subsection (2) of this section to the Depart-

ment of Justice and how the Department of Justice gives the information described in subsection

(2)(a) and (b) to the courts.

(4) The court, in determining the amount to be paid, shall use the scale and formula provided
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for in ORS 25.275 and 25.280. Unless otherwise ordered, the amounts so required to be paid shall

be paid to the Department of Justice or the county clerk, whichever is appropriate, for transmission

to the person, institution or agency having legal custody of the child or ward.

SECTION 73. ORS 419B.552 is amended to read:

419B.552. (1) A juvenile court, upon the written application of a minor who is domiciled within

the jurisdiction of such court, is authorized to enter a judgment of emancipation in the manner

provided in ORS 419B.558. A judgment of emancipation shall serve only to:

(a) Recognize the minor as an adult for the purposes of contracting and conveying, establishing

a residence, suing and being sued, and making a will, and recognize the minor as an adult for pur-

poses of the criminal laws of this state.

(b) Terminate as to the parent and child relationship the provisions of ORS 109.010 until the

child reaches the age of majority.

(c) Terminate as to the parent and child relationship the provisions of ORS 108.045, 109.100,

419B.373, 419B.400, 419B.402, 419B.404, 419B.406, 419B.408[,] and 419C.550[, 419C.590, 419C.592,

419C.595, 419C.597 and 419C.600].

(2) A judgment of emancipation shall not affect any age qualification for purchasing alcoholic

liquor, the requirements for obtaining a marriage license, nor the minor’s status under ORS 109.510.

SECTION 74. ORS 419C.323 is amended to read:

419C.323. (1) If the youth is before the court, the court has jurisdiction to proceed with the case

notwithstanding the failure to serve summons upon any person required to be served by [ORS

419C.300, 419C.303 and 419C.306, except that:] ORS 419C.306.

[(1) No order for support as provided in ORS 419C.590, 419C.592, 419C.595 and 419C.597 may be

entered against a person unless that person is served as provided in ORS 419C.309.]

(2) Notwithstanding subsection (1) of this section, if it appears to the court that a parent

or guardian required to be served by ORS [419C.300, 419C.303 and] 419C.306 was not served as

provided in ORS 419C.309, 419C.312 and 419C.315, or was served on such short notice that the par-

ent or guardian did not have a reasonable opportunity to appear at the time fixed, the court shall,

upon petition by the parent or guardian, reopen the case for full consideration.

SECTION 75. ORS 420.065 is amended to read:

420.065. (1) Such agreements shall provide for compensation to be paid for the youth offender’s

work at the prevailing wages for such work in the community where the youth offender is employed

or at a wage rate approved by the superintendent.

(2) All sums earned by a youth offender placed in a youth correction facility, other than amounts

involuntarily withheld by the employer of the youth offender, shall be paid directly to the super-

intendent or to the youth offender if so directed by the superintendent. [Except as otherwise provided

in ORS 419C.203,] All moneys received by the superintendent under this section shall be placed in

a trust account to be used solely for the benefit of the youth offender.

SECTION 76. ORCP 78 C is amended to read:

C Application. Section B of this rule does not apply to an order or judgment for the payment

of money, except orders and judgments for the payment of sums ordered pursuant to ORS 107.095

and 107.105 (1)(i), and money for support, maintenance, nurture, education, or attorney fees, in:

C(1) Actions for dissolution or annulment of marriage or separation from bed and board.

C(2) Proceedings upon support orders entered under ORS chapter 108, 109 or 110, or under ORS

416.400 to 416.465[,] or 419B.400 [or 419C.590].
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SATISFACTION OF EXISTING JUDGMENTS

SECTION 77. (1) Any judgment entered prior to the operative date specified in section

79 (1) of this 2021 Act for fines, fees, costs or other monetary obligations is null and void and

considered paid in full and satisfied on the operative date specified in section 79 (1) of this

2021 Act if:

(a) There remains a balance due, including post-judgment interest, penalties or collection

expenses, on the judgment as of the operative date specified in section 79 (1) of this 2021 Act;

and

(b) Section 6 of this 2021 Act, the amendments to statutes and session law by sections 2

to 4, 7 to 36a and 38 to 76 of this 2021 Act and the repeal of ORS 419C.203, 419C.449, 419C.459,

419C.590, 419C.592, 419C.595, 419C.597 and 419C.600 by section 37 of this 2021 Act remove or

repeal the underlying statutory authority for or would prohibit the assessment of the fee,

cost or other monetary obligation included in the judgment if the judgment had been entered

after the operative date specified in section 79 (1) of this 2021 Act.

(2) Nothing in this section creates a right of reimbursement to a youth, youth offender

or young person or the parent or guardian of a youth, youth offender or young person, and

a court may not reimburse a youth, youth offender or young person or the parent or

guardian of a youth, youth offender or young person, for fines, fees, costs or other monetary

obligations the youth, youth offender or young person or the parent or guardian of a youth,

youth offender or young person paid on or before the operative date specified in section 79

(1) of this 2021 Act to satisfy a lawful order or judgment that was entered before the opera-

tive date specified in section 79 (1) of this 2021 Act.

(3) The court administrator, as defined in ORS 18.005, may not charge any fees associated

with the satisfaction of a judgment under subsection (1) of this section.

(4) The Chief Justice of the Supreme Court may make any order or adopt any rules, and

the State Court Administrator may establish any policies or procedures, necessary to carry

out the provisions of this section.

MISCELLANEOUS

SECTION 78. Section 6 of this 2021 Act, the amendments to statutes and session law by

sections 2 to 4, 7 to 36a and 38 to 76 of this 2021 Act and the repeal of ORS 419C.203, 419C.449,

419C.459, 419C.590, 419C.592, 419C.595, 419C.597 and 419C.600 by section 37 of this 2021 Act

apply to fees or costs ordered or assessed on or after the effective date of this 2021 Act.

SECTION 79. (1) Sections 6 and 77 of this 2021 Act, the amendments to statutes and

session law by sections 2 to 4, 7 to 36a and 38 to 76 of this 2021 Act and the repeal of ORS

419C.203, 419C.449, 419C.459, 419C.590, 419C.592, 419C.595, 419C.597 and 419C.600 by section 37

of this 2021 Act become operative on January 1, 2022.

(2) The Chief Justice of the Supreme Court or State Court Administrator may take any

action before the operative date specified in subsection (1) of this section that is necessary

for the Chief Justice or the State Court Administrator to exercise, on and after the operative

date specified in subsection (1) of this section, all of the duties, functions and powers con-

ferred on the Chief Justice or State Court Administrator by sections 6 and 77 of this 2021

Act, the amendments to statutes and session law by sections 2 to 4, 7 to 36a and 38 to 76 of
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this 2021 Act and the repeal of ORS 419C.203, 419C.449, 419C.459, 419C.590, 419C.592, 419C.595,

419C.597 and 419C.600 by section 37 of this 2021 Act.

SECTION 80. The unit captions used in this 2021 Act are provided only for the conven-

ience of the reader and do not become part of the statutory law of this state or express any

legislative intent in the enactment of this 2021 Act.

SECTION 81. This 2021 Act takes effect on the 91st day after the date on which the 2021

regular session of the Eighty-first Legislative Assembly adjourns sine die.
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TIPS FOR TRYING CASES TO THE COURT 
 

The Honorable Amy Holmes Hehn 
1021 SW 4th Avenue, Suite 556 

Portland, OR 97204 
(503) 988-3052 

Amy.holmeshehn@ojd.state.or.us 
 

Before court 
 
Interactions with Opponents 
 
Learn and understand the rules of ethics and professionalism, including the OSB Statement of 
Professionalism (available on the OSB website). 
 
Be open, receptive, courteous, respectful and reasonable in all interactions with your 
opponent.  Being a zealous advocate doesn’t mean being an obnoxious advocate.  “More flies 
with honey.”  You can maintain professionalism without sacrificing your client’s goals and 
interests.  In other words, build bridges, not walls.  Your opponent today may be your ally 
tomorrow.  Or could end up being the Governor. 
 
If a claim or element of your case is revealed to lack merit, fold your tent and concede on that 
point and focus your energy on what’s strong and supported by the evidence.   
 
Understand what is truly motivating your client; it may not be what you think.  Explore forms of 
alternative resolution appropriate to the situation, as trial may not be the best way to help your 
client achieve his or her goals.   
 
Work hard with opposing counsel to try to resolve issues in dispute, or to at least clarify and 
narrow the issues if resolution isn’t possible. 
 
Truly confer about discovery disputes with your opponent before filing a motion to compel. 
 
If you’ve never tried a case with your opposing counsel, ask around to get a feel for the lawyer’s 
trial style and what to potentially be on the lookout for. 
 
A Word about Self-Represented Litigants: Be kind, patient, informative and helpful to the 
extent you can be without becoming their advocate or legal advisor.  The court does not 
appreciate lawyers taking advantage of, misleading or bullying self-represented persons.   
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Know your judge 
 
Spend some time getting to know your judge’s background and prepare to tailor your message 
to the judge hearing your case.  You might consider watching a hearing in the judge’s 
courtroom to get a feel for his or her style and approach to trial management. 
 
Prepare, prepare, prepare 
 
Get organized.  Create a trial notebook so that documents can be easily found during trial.  
Sloppiness is a turn-off and can undermine what may be a strong case on the facts. 
 
Interview witnesses thoroughly before trial and prepare them for the courtroom experience, 
including court rules, the roles of the players, and what to expect from the judge and in cross 
examination. 
 
Drafting written questions for witnesses is recommended, although flexibility is important too; 
be guided by, not wedded to, your plan for questions. 
 
Develop a plan for cross examination; don’t expect to succeed by shooting from the hip.  Look 
for and be prepared to ask the “win/win” question.  Don’t ask a question you don’t know the 
answer to unless the answer will help you no matter what it is. 
 
Pre-mark and organize exhibits for smooth presentation.  Seek pretrial stipulations to admission 
of exhibits.  Have an exhibit notebook for your witnesses and for the judge.  Anticipate and be 
prepared to respond to objections to exhibits. 
 
Anticipate and plan your objections to your opponent’s evidence, including having the relevant 
rules of evidence (including the rule’s ORS number, not just its OEC number) ready to go. 
 
Don’t assume the judge knows anything.  Bring or have at the ready relevant statutes, rules and 
case law to assist the court. 
 
Be flexible with your opponent about the order in which witnesses will be called.  Extend 
professional courtesy as much as possible regarding witnesses who are difficult to schedule, 
such as experts and with regard to telephone testimony. 
 
Prepare and submit an accurate and persuasive trial memorandum.  This is your chance to 
“sell” your case to the court before you ever walk in the courtroom.  Check with the judge’s 
Judicial Assistant about how best to get your memo to the judge (via paper copy, email, etc.).  
Provide references to applicable statutes, rules and case law to guide the court. 
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Day of Trial 
 
Before you begin 
 
Get to court early in order to get set up and to work out procedural and housekeeping details 
with opposing counsel to the extent possible.  If you plan to use technology in the courtroom, 
contact court staff before trial to figure out when you can come in to set up your equipment. 
 
Take one last run at seeing if your case can resolve without the need for court intervention. 
 
Consider whether you and your opposing counsel might want to meet with the judge in 
chambers before trial to provide the court with a summary of the issues in dispute, to agree 
upon a plan for the trial, and to ask for guidance from the judge on how the judge likes to run 
his or her courtroom (e.g., is it OK to move freely around the courtroom without asking? What 
time will breaks be taken and for how long? Etc.). 
 
It’s “go time” 
 
Don’t waive opening statement just because it’s a court trial.  If you’ve submitted a thorough 
trial memorandum you may not need to say much, but don’t miss the chance you have in 
opening statement to make a good impression on the judge and to sell your case.  Have a 
theme and theory to catch the judge’s interest and to provide coherence to your case. 
 
Be professional and courteous with your opponent.  Most judges don’t like to see attorneys 
fighting with each other in court and much prefer to see collaboration and cooperation 
whenever possible; it can almost always be done without compromising client goals. 
 
Don’t interrupt your opponent or the court.  You may feel that what you have to say is critically 
important and must be heard that instant, but the judge won’t be receptive to hearing it, and 
the record you are trying so hard to make won’t be clear, if you are talking over opposing 
counsel or the judge. 
 
Be flexible.  One of the great things about trials is how one can never predict what is actually 
going to pop out of a witness’s mouth once they’re on the witness stand under oath.  Listen 
carefully to what the witness is actually saying, assess how it impacts your case, and adapt.   
 
Be prepared to adjust your case as you go.  You may find many of your main points proven in 
the first hour.  Call off witnesses to save everyone’s time if their testimony is no longer needed.  
 
Be cool.  Calm under pressure is a critical skill for a trial lawyer.  Don’t let a hostile, 
uncooperative or traumatized witness, the antics of opposing counsel or an adverse ruling from 
the judge throw you off your game.  Don’t show a negative reaction to an adverse ruling from 
the bench.  Be Zen-like.  Take cleansing breaths.   
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Be lean and efficient in your questioning of witnesses.  Eliminate the unnecessary.  Judges are 
usually pretty smart and can typically get your point the first time you make it. 
 
Don’t badger witnesses.  It gets old fast.  Remember that your job is to inform and persuade the 
judge.  Hostility and aggression towards witnesses may make for good TV but are typically 
neither informative nor persuasive.   
 
Don’t get annoyed or impatient with your own witnesses.  Remember that testifying in a trial is 
stressful.  Lawyers who practice in court and who are very comfortable in the litigation 
environment forget how terrifying and overwhelming being on the witness stand can be.  Be 
patient and kind. 
 
Don’t be disconcerted by questions to witnesses from the bench.  Depending on the type of 
proceeding, many judges take their role as “the inquiring magistrate” seriously and will get 
from the witnesses the information they need to make a good decision whether the lawyers 
offer it up or not. 
 
Be scrupulously honest with the court and counsel.  If you don’t know the answer in response 
to a question from the judge, say so.  If you need more time to get the right answer, ask for it.   
 
If it appears the judge truly misunderstands applicable law or misheard the facts, graciously 
offer to correct the judge’s misimpression, even if the judge’s error appears to benefit your 
client.  You have an ethical obligation to be honest with the court and to cite to the court 
relevant authority, even if it’s contrary to your client’s position.  Your word is your bond.  
Maintaining your integrity is crucial to your success. Remember that the legal community is 
small.  Judges talk with each other as do practitioners. 
 
If you make a mistake, own it.  Don’t fudge or hide the ball.  The court’s respect for you, and 
your reputation generally, will be greatly enhanced if you are forthcoming and honest about 
errors. 
 
In your closing argument, account for how the evidence actually came out in court.  Your 
credibility with the court will be greatly enhanced if you acknowledge weaknesses in your case 
in addition to strengths. 
 
After all is said and done 
 
No matter what the outcome, offer to shake your opponent’s hand and say, “You did a great 
job on behalf of your client.”   
 
Feel free to approach the judge for trial practice tips (not about the merits of the case, which 
could come back to the judge even once resolved at trial).  Most judges are very willing to 
provide feedback to lawyers on their performance and to make suggestions about how to be 
more effective. 
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Law applying to Psychological Evaluations 

Statutes 

ORS 419B.337(2)  

The court may specify the particular type of care, supervision or services to be 
provided by the Department of Human Services to wards placed in the department’s 
custody and to the parents or guardians of the wards, but the actual planning and 
provision of such care, supervision or services is the responsibility of the 
department.  

ORS 419B.434(1) 

To ensure effective planning for wards, the Department of Human Services shall 
take into consideration recommendations and information provided by the 
committing court before placement in any facility. The department shall ensure 
that the case planning in any case: 

(a) 

For the reunification of the family bears a rational relationship to the 
jurisdictional findings that brought the ward within the court’s jurisdiction 
under ORS 419B.100 (Jurisdiction); 

 

ORS 419B.387 

If the court finds in an evidentiary hearing that treatment or training is needed by a 
parent to correct the circumstances that resulted in wardship or to prepare the 
parent to resume the care of the ward, the court may order the parent to participate 
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in the treatment or training if the participation is in the ward’s best interests. [1993 
c.546 §55 (enacted in lieu of 1993 c.33 §§119 and 120); 2003 c.396 §69] 

Caselaw about Due Process 

Troxel v. Granville, 530 U.S. 57, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000), U.S. 
Supreme court case distinguishing between fit parents and those who are not. 
Under Troxel, there is a presumption in favor of a parent's exercise of parental 
authority, but the presumption may be rebutted if the juvenile court finds 
sufficient evidence that the parent is not acting in the best interests of the 
children. 

 

Dep't of Human Servs. v. J.R.F. (In re D.S.), 273 P.3d 87, 351 Or. 570 (Or. 2012), 

Oregon Supreme Court case,  

“It is the policy of the State of Oregon to guard the liberty interest of 
parents protected by the Fourteenth Amendment to the United 
States Constitution and to protect the rights and interests of children 
* * *. The provisions of this chapter shall be construed and applied in 
compliance with federal constitutional limitations on state action 
established by the United States Supreme Court with respect to 
interference with the rights of parents to direct the upbringing of 
their children, including, but not limited to, the right to: 

 

        “(a) Guide the secular and religious education of their children; 

 

        “(b) Make health care decisions for their children; and 

 

        “(c) Discipline their children.” 

 

Thus, whatever authority may be said to have been conferred by the 
statutes that the parties dispute in this case—an issue that we do not 
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resolve—that authority is bounded by the due process rights of 
parents. As we have noted, DHS has conceded that, to the extent 
that the due process rights of parents are implicated in this case, the 
record is inadequate.” 

In declining to rule on the issue at bar (whether the court could order a parent 
subject to jurisdiction to bring kids who weren’t to visits their court ward half-
sibling) the court held: 

"In this case, that relevant context includes ORS 419B.090(4), which 
makes clear that the due process rights of parents are always 
implicated in the construction and application of the provisions of 
ORS chapter 419B." Dep't of Human Servs. v. J.R.F. (In re D.S.), 273 
P.3d 87, 351 Or. 570 (Or. 2012) 

 

Dept. of Human Services v. T. L. , 279 Or.App. 673, 677, 379 P.3d 741 (2016).  

 

"Oregon’s dependency statutes serve to protect and enforce 
[children’s rights to be free from abuse] rights while, at the same 
time, safeguarding parents’ Fourteenth Amendment liberty interests 
in parenting their children." Dept. of Human Services v. T. L. , 279 
Or.App. 673, 677, 379 P.3d 741 (2016). One example of balancing 
those interests is "that Oregon’s policy is to remove an endangered 
child from his or her parents, but to then make reasonable efforts ‘to 
allow [the parents] the opportunity to adjust their circumstances, 
conduct or conditions to make it possible for the child to safely 
return home within a reasonable time.’ " Id. at 677-78, 379 P.3d 741 
(quoting ORS 419B.090(5) ). 

 

Cases specific to Psychological Evaluations 

State ex rel. Juv. Dept. v. G.L., 185 P.3d 483, 220 Or. App. 216 (Or. App. 2008), 

first modern case involving court’s authority to order psych evals.  Mother argued 

trial court could only order evaluation if mental health allegation proven. She had 
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repeatedly returned with the children to abusive Father, despite acknowledging 

he was dangerous and knowing it would lead to removal of the children. The state 

responded that a court may order a parent to undergo a psychological evaluation 

to assist DHS in determining what services will help reunify the family so long as 

the evaluation is in the children's best interests, even if the juvenile court does 

not find that the parent suffers from a mental health condition endangering the 

children.  The court held:  

“We agree with the parties that the text of ORS 419B.337(2) must be 
read in the context of ORS 419B.343, which requires that DHS's case 
planning bear a rational relationship to the jurisdictional findings. 
ORS 419B.337(2) does not expressly limit the court's power to order 
that DHS provide a particular type of service. At the same time, the 
statute obligates DHS to incorporate such orders in its case plan. ORS 
419B.337(2) ("The court may specify the particular type of * * * 
service to be provided by [DHS], but the actual planning and 
provision of such * * * services is the responsibility of the 
department." (Emphasis added.)). Thus, the requirement of ORS 
419B.343 that DHS ensure that its case planning bears a rational 
relationship to the jurisdictional findings must also be understood to 
require that the court's specification of a particular type of service 
that DHS provides bears a rational relationship to the jurisdictional 
findings.” G.L., 220 Or App at 223. 

Dep't of Human Servs. v. B.W. (In re A.A.W.), 249 Or.App. 123, 275 P.3d 989 (Or. 

App. 2012), Ct. of Appeals case affirming trial court order for psych eval after 

Father’s release from custody when jurisdictional findings were incarceration and 

lack of relationship because court knew from court report that incarceration was 

for violent offenses, there was a disciplinary record in custody, and in order to 

determine whether and what type of visitation would be safe and appropriate for 

the child.   
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“a “rational relationship” is a minimal threshold of justification. It is 
true that the bare allegations that formed the bases for jurisdiction 
do not disclose in and of themselves any reason why father might 
pose a risk to the child; but the court was not required to turn a blind 
eye to the record before it. That record discloses that father was 
incarcerated—a stipulated allegation—as well as the cause of that 
incarceration. The court found that the reasons for father's lack of 
relationship with the child, unavailability, and imprisonment were his 
convictions for assault and riot. The court further found that father 
posed a risk to the child.  DHS put on evidence that a psychological 
evaluation would aid DHS in assessing father's safety risk and 
determining what services DHS should provide." Dep't of Human 
Servs. v. B.W. (In re A.A.W.), 249 Or.App. 123, 275 P.3d 989 (Or. App. 
2012). 

In addition to affirming the trial court’s rationale, the COA provided an additional 

reason the case could be affirmed, stating, “Due to the fact that Father has never 

met the child and has no relationship with her, he will benefit from services to 

help him establish a relationship with her, and the psychological evaluation will 

help DHS decide what services are best suited to that need.”  B.W., 249 Or App at 

128. 

Dep't of Human Servs. v. A. F. (In re D. G.), 295 Or App 69, 433 P.3d 459 (Or. App. 

2018).  Court of Appeals case ordering a psychological evaluation to determine 

whether there was a mental health component to Mother’s neglect of 3yo child. 

“In January 2018, the juvenile court asserted jurisdiction over D on 
three bases: (1) "mother has exposed child to unsafe and unsanitary 
living conditions, including exposure to drugs, drug paraphernalia, 
and unsafe persons"; (2) "mother has left child with unsafe 
caregivers without making appropriate plans for the care of the 
child"; and (3) mother has "an alcohol and/or drug problem which 
impairs her ability to safely parent" child. Mother admitted to those 
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jurisdictional bases. Mother objected, however, to DHS’s request 
that she be ordered to undergo a psychological evaluation. Mother, 
who was 20 years old at the time of the jurisdictional hearing, argued 
that the cause of her poor parenting was obvious—her untreated use 
of methamphetamine for approximately two years—and that there 
was no need for a psychological evaluation.” 

Dep't of Human Servs. v. A. F. (In re D. G.), 295 Or App 69, 433 P.3d 
459 (Or. App. 2018). 

After an evidentiary hearing, the court found that DHS had proven that a 

psychological would be beneficial and helpful in determining appropriate services 

(though not necessary).  It ordered the evaluation based on B.W.    COA affirmed, 

finding there was a rational relationship between the admissions Mother made 

and the psychological evaluation.   Mother argued that the COA’s analysis in prior 

cases such as G. L. and B. W. was 'incomplete because it failed to grapple with 

ORS 419B.387' and that, to the extent necessary, those cases should be overruled.  

Dep't of Human Servs. v. A. F. (In re D. G.), 295 Or App 69, 433 P.3d 459 (Or. App. 

2018).  The court refused to consider the ORS 419B.387 argument because it was 

primarily raised in Mother’s reply brief.  There is a decent summary of some of 

the previous “rational relationship” cases in this case. The COA concluded in 

statement endorsing very broad trial court authority: 

“It is true that ordering a psychological evaluation could be viewed as 
speculative in the sense that it is unknown whether mother actually 
has a mental health issue. However, it is no more speculative to 
order an evaluation in this case than it was in G. L. , 

 

[433 P.3d 465] 
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where it was unknown whether a mental health condition 
contributed to the mother’s conduct, in B. W. , where it was 
unknown why the father had engaged in violent crimes, and in R. H. , 
where it was unknown whether the father posed a risk to the child. 
ORS 419B.337(2) does not set a high bar for what services DHS can 
be ordered to provide. See B. W. , 249 Or.App. at 128, 275 P.3d 989 
("minimal threshold of justification"). We also reject mother’s 
argument that, to establish a rational relationship, a DHS witness 
needed to testify specifically that a psychological evaluation would 
be helpful to DHS for case planning. A case worker’s summary 
assertion that an evaluation would be helpful to DHS is not enough in 
and of itself to establish a rational relationship, nor is such a 
statement necessary when other evidence establishes a rational 
relationship.” 

Dep't of Human Servs. v. A. F. (In re D. G.), 295 Or App 69, 433 P.3d 
459 (Or. App. 2018) 

 

There is significant controversy over whether these cases will be good law going 

forward.  The Oregon Supreme Court is considering the issue in DHS v. F.J.M., 

S068704 review of COA case 312 Or App 301 granted August 2, 2021. 

Dept. of Human Services v. K. J. , 295 Or. App. 544, 549, 435 P.3d 819 (2019).  

This is the one recent of example where the COA found that there was no rational 

relationship between the jurisdictional bases proven against mother (physical 

health and housing) and the psychological evaluation the trial court ordered.  The 

court reversed the order.   

  Dep't of Human Servs. v. D. R. D. (In re R. A. D.), 298 Or App 788, 450 P.3d 1022 

(Or. App. 2019)  This is the first case analyzing ORS 419B.387’s “treatment or 

training” language and whether the psychological evaluation qualifies.    "In this 

juvenile dependency case, father appeals from the review hearing judgment 
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wherein the juvenile court ordered that he 'shall successfully complete a 

psychological evaluation and comply with all recommendations.'..." DHS argued 

that the juvenile court has broad authority to make orders to further the best 

interests of its wards including specific authority under ORS 419B.387 to order a 

parent to participate in "treatment or training," and that authority must also 

necessarily include the ability to order assessments to determine the type and 

extent of the treatment or training that is needed to enable a parent to resume 

care of a child.  Father of an infant admitted to substance abuse.  The court in a 

dispositional order, acknowledging that a psych eval was invasive and not always 

necessary said that if Father continued to use for 60 days after the hearing, he 

was required to undergo the psychological evaluation to determine if 

psychological issues were contributing to the drug use.  Father testified at an 

evidentiary hearing that he had used methamphetamine “last Thursday.”   

The court spent significant time harmonizing the dependency statutes, including 

ORS 419B.337(2), ORS 419B.343, and ORS 419B387.  It then held, 

 

“It is the determination of a need for treatment or training, following 
an evidentiary showing establishing such need, that is the 
legislatively imposed limitation on the juvenile court’s authority, not 
the potentially incriminating nature of such treatment or training. 
Therefore, a psychological evaluation—as a component of treatment 
or training —is authorized under ORS 419B.387. 

[* * *] 

We disagree with DHS’ argument to this court, however, that ORS 
419B.387 authorizes the juvenile court to order a parent’s 
compliance with a psychological evaluation to determine if treatment 
or training is needed in the first instance. That construction of the 
statute ignores the requirement for an evidentiary hearing 
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establishing need. ORS 419B.387 does not imbue the juvenile court 
with authority to order a parent to comply with a discovery 
mechanism to determine if there is a need for treatment or training. 
Rather, as the statute sets forth, it is the establishment of a need for 
treatment or training at the evidentiary hearing 

 

[298 Or.App. 800] 

 

that then creates the court’s authority to order a parent to comply 
with that treatment or training.” 

Dep't of Human Servs. v. D. R. D. (In re R. A. D.), 298 Or App 788, 450 
P.3d 1022 (Or. App. 2019). 

The court then found that the state had shown the need for the psychological 

evaluation at the hearing and affirmed the trial court’s order. 

Dep't of Human Servs. v. T. L. H. (In re A. H.), 300 Or App 606, 453 P.3d 556 (Or. 

App. 2019).  This extended the 419B.387 analysis to a case where Father got a late 

start but had done a pretty good job ameliorating his own jurisdictional bases of 

residential instability and lack of custody, but the agency believed he needed a 

psychological evaluation to determine whether he could meet the child’s high 

needs.  The court stated,  

“We conclude that ORS 419B.387 authorizes a psychological 
evaluation when the evidence indicates that the parent may require 
it as a component of additional treatment or training needed to 
"prepare the parent to resume the care" of a child because of the 
child’s particular needs. Because Department of Human Services 
(DHS) established in an evidentiary hearing that father needed a 
psychological evaluation as a component of such treatment or 
training to resume care, we affirm.” 
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Dep't of Human Servs. v. T. L. H. (In re A. H.), 300 Or App 606, 453 
P.3d 556 (Or. App. 2019). 

The caseworker testified that the Father appeared “scattered” and though he had 

housing, the child was much more difficult to care for than other children on her 

caseload.  The caseworker testified to a history of substance abuse and 

“community reports” of recent use.  Father had PTSD.  Father called witnesses 

attesting to his progress, completion of drug and alcohol and parenting services, 

and transportation difficulties that may have led to the impression that he was 

scattered.   

Dep't of Human Servs. v. L. J. W. (In re R. M. L. W.), 302 Or App 126, 460 P.3d 

540 (Or. App. 2020).   "Department of Human Services (DHS) had proved 

[jurisdictional bases] that father’s untreated domestic violence poses a threat of 

harm to child and that father cannot safely parent due to his substance abuse, 

erratic behavior, chaotic lifestyle, and criminal conduct with related 

consequences." Dep't of Human Servs. v. L. J. W. (In re R. M. L. W.), 302 Or App 

126, 460 P.3d 540 (Or. App. 2020).  The agency requested and the trial court 

ordered Father to submit to a psychological evaluation at disposition over 

Father’s objection.  The court distinguished between arguing that the facts do not 

support a psych eval is different than arguing that the court lacked legal authority 

to order one.  The COA determined that Father argued that the facts did not 

justify a psych eval and that the legal error was not preserved.  Factual errors may 

not be reviewed as “plain (unpreserved) error.”  The court in this case did not cite 

a source of authority for the order and neither the court or DHS described a 

“need for the evaluation as a component of treatment or training.”  The court for 

the first time distinguished between authority under 419B.337(2) [as limited by 
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ORS 419B.434] and authority under ORS 419B.387.  It found that even if the court 

did not have authority under ORS 419B.387, the rational relationship standard in 

419B.337(2) could justify an order for a psychological and therefore it refused to 

review under a plain error analysis.  The court discussed D.R.D., indicating that 

one of Father’s arguments in that case was that using ORS 419B.337(2) as 

authority for court orders to parents in dependency cases, and the cases that 

cited this as authority (G.L., et. al.) were “plainly wrong” and should be overruled 

"because they served to circumvent the arguably more specific requirements of 

ORS 419B.387." Dep't of Human Servs. v. L. J. W. (In re R. M. L. W.), 302 Or App 

126, 460 P.3d 540 (Or. App. 2020) .   

It stated:  

 

“Whether that argument was correct or not, we did not overrule G. L. 
or cases it cited when deciding D. R.D.  Instead, in D. R. D. , we noted 
that the juvenile court had chosen to act under ORS 419B.387, and, 
as a result, the case did not present a proper vehicle to challenge a 
psychological examination ordered under ORS 419B.337(2).” Id. 

Dep't of Human Servs. v. L. J. W. (In re R. M. L. W.), 302 Or App 126, 
460 P.3d 540 (Or. App. 2020). 

It determined that a “plain error” case was also not an appropriate vehicle to 

make that determination.   "In this case, given two alternate authorities and the 

evidence received [implying the low rational basis standard was met], the juvenile 

court did not plainly err in directing father to cooperate in a psychological 

evaluation." Dep't of Human Servs. v. L. J. W. (In re R. M. L. W.), 302 Or App 126, 

460 P.3d 540 (Or. App. 2020). 
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The new cases 

Dept of Hum. Svcs. V. F.J.M., 312 Or App 301 (2021).  “The court found the 

children to be within the court’s juris-diction based on allegations that: (1) father 

“knew that mother’s mental health prevented her from safely parenting the 

[children] and he continued to leave the [children] in [moth-er’s] care”; (2) “father’s 

substance abuse interferes with his ability  to  safely  parent  the  [children]”;  and  

(3)  “father  has  displayed a pattern of behavior over several years where he leaves 

the [children] in the care of the mother knowing that she cannot safely parent the 

[children].”  DHS requested a psych eval, noting the kids had been in care six months, 

and that Father was in drug treatment but still using and had a long history of 

voluntary involvement with DHS over failing to protect from Mother but the pattern 

kept repeating.  Father had admitted he had been dishonest with the court and 

agency, and the agency indicated it was unsure what his underlying mental health 

concerns might be.  The agency said the evaluation would “help guide case 

planning.”  The trial court found that a psychological evaluation was “rationally 

related” to the jurisdictional findings, which it thought might be a reference to ORS 

419B.337(2), but also said it would be helpful to determine what needs to be done to 

assure that Father can keep the children safe and away from their Mother,” which 

the court said was a reference to ORS 419B.387. 

 The court then decided the court ‘s findings would authorize an order for an 

evaluation as follows: 

“Understood in the context of the record and the juvenile court’s other 
findings, it is evident that the court was not authorizing a psychological 
evaluation as a tool to discover what types of training or treatment 
were appropriate, which would not be allowed under D.  R.  D.  298  Or  
App  at  800.  Rather, the court concluded that a psychological  
evaluation  would  be  helpful  to  father’s success in the training and 
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treatment that had been ordered  to  allow  father  to  resume  caring  
for  the  children. That is, given the family’s long history of involvement 
with DHS  and  father’s  long-term  failure  to  address  the  need  to  
protect the children from mother, the court determined that it  would  
be  important  to  know  whether  psychological  factors were in play, so 
that the ordered training could better address father’s deficits and help 
him to function as a parent and resume care of the children.” 

There was an opinion concurring in part and dissenting in part detailing the 

difficulty the two lines of cases had created for the court.  J. Aoyagi indicated the 

majority in fact seemed to be authorizing the order pursuant to ORS 419B.337(2) 

and the G.L. line of cases, which in her view was the wrong source of authority.  

This Judge believes that applying statutory construction rules, only ORS 

419B.337(2) authorizes a court to make orders against parents.  She 

acknowledged; however, that pursuant to the court’s prior caselaw in the G.L. line 

of cases, affirming the order was the right result.  She indicated a fear the 

problem would not be corrected without Supreme Court guidance. 

The Oregon Supreme Court granted a petition for review in this case on August 

2, 2021 (S068704), on the question of whether ORS 419B.337(2) authorizes a 

court to order a parent to submit to a psychological evaluation and whether a 

psychological evaluation qualifies as treatment or training under ORS 419B.387.  

It is worth a careful read. 

Department of Hum. Serv. V. M.O.B., 312 Or App 472 (2021).  The COA decided 

this case en banc, affirming an order for a psych eval under 419B.387 by a slim 7-6 

margin.  The majority decided the psychological evaluation was a “component of the 

treatment or training needed by father to prepare father to resume care of R., and, 

thus, the juvenile court did not exceed its authority under ORS 419B.387.”  It 

emphasized, “ORS  419B.387  does  not  authorize  a  juvenile  court  to  order  that  a  
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parent  participate  in  a  psychological  evaluation  in  every  dependency  

proceeding;  a  predicate  determination of ‘need’ is essential before a court can 

order a psychological evaluation under ORS 419B.387.”  The court reviewed D.R.D 

and T.L.H.  and then took up the facts in the instant case.  DHS in this case filed a 

petition when the child was two days old, citing Father’s history of assaultive 

behavior and lack of parenting skills.  The child was in care for six months before the 

petition was resolved by admission.  The COA cited the following facts in the opinion: 

“At  the  June  16,  2020,  hearing,  father  admitted  to  two bases for 
jurisdiction: first, that father “needs the assistance  of  the  agency  to  
facilitate  a  relationship  with  the  child and access parenting services, 
without which the child would be at a threat of harm”; and, second, 
that father had “pled guilty to charges of assault and menacing that 
constitute domestic violence and his behaviors place the child at threat 
of harm.” In his admission, father also acknowledged that the Adoption 
and Safe Families Act “time lines require the court to obtain 
permanency for the child in one year.” 

The agency offered dual justifications for wanting the psych eval at the hearing: 

“So,  DHS,  while  we  certainly  want  to  address  the  domestic 
violence aspect, we also see this ongoing pattern of  assaultive  
behavior  and  impulsive  behavior,  and  we  would like to 
understand what is underlying those behaviors in order to provide 
the best services possible to father.“Oh, and, Your Honor, I apologize. 
The father does have other children who are out of his care. We 
don’t—we would also like to—given that fact, we think that that also 
goes to  show  the  importance  of  the  psychological  evaluation  to  
determine the services that can allow him to be successful in 
parenting [R].” 

The court found that there was evidence that Father needed to address his 

pattern of aggressive and assaultive behavior and that the psychological 

evaluation was a component of the treatment or training because DHS had 

testified it needed to understand what was underlying his behaviors to provide 
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“the best services possible.”   Addressing Father’s argument that he was being 

ordered to participate in a “discovery mechanism,” the court observed: 

“Although  it  is  unclear  in  this  case  what  the  psychological 
evaluation will reveal, that was similarly true in D. R. D. and T. L. H., and 
that does not transform the psychological evaluation into a ‘discovery 
mechanism to determine if there is a need for treatment or training.’” 
[internal citation to D.R.D.] 

 

The dissent, again authored by Judge Aoyagi, observed that this case, rather than 

being consistent with D.R.D. and the construction of ORS 419B.387 therein, would 

allow the majority to order a psychological in every case.  The dissent cited the 

following facts: 

“DHS went into the initial jurisdictional  hearing  in  this  case  wanting  
a  “comprehensive  psychological evaluation” of father to “aid in 
determining [his] ongoing needs” so as to assist the DHS caseworker in 
refer-ring him to services. When father objected to such an order, DHS 
called a caseworker to testify, who explained that DHS had “concerns 
about domestic violence” and “general aggressivity and impulsivity that 
has been noted in many different aspects of his life” and that it “would 
like to understand what is underlying those behaviors in order to 
provide the best services possible to father.” DHS also noted that father 
had “other children out of his care,” which it said “show[ed] the  
importance  of  a  psychological  evaluation  to  determine  the services 
that can allow him to be successful in parenting.” The juvenile court 
subsequently ordered a psychological  evaluation,  acknowledging  that  
it  “could  be  that  they  don’t come up with any treatment 
recommendations.” from dissenting opinion in M.O.B. 

 

The dissent argues that these facts do not justify a psychological evaluation because 

there had been no testimony that the evaluation was necessary to discern how to 

provide the necessary treatment to address Father’s issues, and that the majority 
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was either supporting an invasive evaluation to determine if services are necessary 

or to discover other services that might be needed.  It continued,  

“But if the only “predicate” to ordering a psychological evaluation is a 
finding that a parent needs treatment of some kind (any kind), then 
that is no predicate at all. It is difficult to conceive of any case in which 
the juvenile court could take dependency jurisdiction of a child without 
finding that the parents need some kind of treatment or training. The 
logic of  the  majority  opinion  leads  to  the  inexorable  conclusion  
that,  upon  entering  a  dependency  judgment,  the  juvenile  court will 
always have the authority to simply declare a psychological evaluation a 
“component” of whatever treatment or training it has ordered. That is 
not my understanding of D. R. D.”  from dissenting opinion in M.O.B. 

The court goes on to reiterate why discovering other services that might be 

necessary might be even worse according to the terms in D.R.D. and the terms of the 

statute and reminds the reader that nothing precludes the agency from offering a 

voluntary psych eval but concludes that the court cannot compel one without 

following the limitations in D.R.D.    

The Oregon Supreme Court granted a petition for review in this case on August 

2, 2021 (S068699), on the question of “whether ORS 419B.387 authorize a court 

to order a parent, over objection, to submit to a psychological evaluation upon 

proof that the parent cannot parent safely and needs treatment or training in 

order to do so?” and “whether a forensic psychological evaluation qualifies as 

“treatment or training” for purposes of ORS 419B.387.   

 

On the same day, the Oregon Supreme Court granted a petition for review in 

Dept. of Hum. Svcs. v. L.S., (S068698), a case that had been affirmed without 

opinion by the COA at 310 Or App 382, 483 P3d 17 (2021) on the question, “If 
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the Dept. of Human Svcs. alleges that a parent’s substance abuse impairs her 

ability to parent but fails to prove that allegation at trial, does ORS 419B.387 

authorize the juvenile court to order the parent “to participate in substance 

abuse testing to determine whether use is contributing to her mental health 

problems?”  
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218 P.3d 104 
347 Or. 127 

STATE of Oregon, Respondent on Review, 
v. 

Kermit Eugene SOUTHARD, Petitioner on Review. 
(CC 04FE0347ST; CA A128253; SC S055463) 

Supreme Court of Oregon 
Argued and Submitted September 17, 2008 

Decided October 1, 2009 
[218 P.3d 105] 
 En Banc 
 On review from the Court of Appeals.* 
 Anne Fujita Munsey, Senior Deputy Public Defender, Salem, argued the cause and filed the brief 
for petitioner on review. With her on the brief was Peter Gartlan, Chief Defender, Office of Public 
Defense Services. 
 Anna M. Joyce, Assistant Attorney General, Salem, argued the cause and filed the brief for 
respondent on review. With her on the brief were Hardy Myers, Attorney General, and Mary H. 
Williams, Solicitor General. 
 KISTLER, J. 
[347 Or. 129] 
 The question in this case is whether a medical diagnosis of child sexual abuse is admissible 
scientific evidence. The trial court ruled that it is. After considering testimony regarding that diagnosis, 
as well as other evidence that defendant had abused his girlfriend’s two children, a jury convicted 
defendant of three counts of sodomy. The Court of Appeals affirmed the trial court’s judgment without 
opinion. State v. Southard, 214 Or.App. 292, 164 P.3d 351 (2007). We allowed defendant’s petition for 
review and now reverse the Court of Appeals decision and the trial court’s judgment. 

                                                 
 * Appeal from Deschutes County Circuit Court, Stephen N. Tiktin, Judge. 214 Or.App. 292, 164 P.3d 351 
(2007). 
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 Defendant moved in with his girlfriend, her five-year-old son, and her three-year-old daughter.1 
Afterwards, defendant’s girlfriend (mother) was incarcerated for possessing controlled substances, and 
the state placed her children initially with their maternal grandmother and later with a foster mother. 
Both mother and the foster mother noticed that the then six-year-old boy began engaging in actions that 
concerned them. They reported 
“that [the boy] had been caught on several occasions with his pants pulled down and 
[218 P.3d 106] 
trying to get other kids to kiss his penis. Foster Mom described multiple incidents of [his] touching other 
kids on their bare bottoms. Additionally, [he] would frequently expose himself to adults and children in 
and out of the home. Mom and Foster Mom shared that [he] frequently grabs his groin area stating that 
his balls are sticking. Mom and Foster Mom feel this is a habit that has developed for [him].” 
 While visiting his maternal grandmother, the boy disclosed that defendant made him suck 
defendant’s penis and that defendant had made the boy’s younger sister do the same thing. After hearing 
that information, grandmother spoke with the children’s mother, who in turn called the foster mother. 
She recommended that mother call the Department of Human Services and the police. Those 
[347 Or. 130] 
agencies referred both children to the KIDS Center, a nationally accredited medical facility in Deschutes 
County that examines children to determine whether they have been sexually or physically abused. 
 In determining whether abuse has occurred, the KIDS Center follows statewide interviewing and 
medical procedures as well as guidelines established by the American Professional Society on the Abuse 
of Children. Specifically, a team consisting of a social worker and a physician examine each child who 
is referred to the center. The social worker receives information from the referring agency and also takes 
a history from the child’s parents or caregiver. After reviewing that history, the social worker conducts a 
videotaped interview with the child, and the physician conducts a medical examination to see if there is 
physical evidence of abuse. 
 In conducting the interview and the medical examination, the social worker and physician ask 
open-ended questions to avoid suggesting an answer. They also tell the child at the beginning of the 
interview that “it’s okay to correct us, it’s okay to say, ‘I don’t know,’ it’s okay to say, ‘I don’t 
remember.’” The center follows that protocol because, “[o]therwise, kids won’t do that, and they’ll 
acquiesce to possibly what the adult would suggest.” The interview is videotaped and peer-reviewed to 
ensure that the interviewer is asking appropriate, nonsuggestive questions and also to ensure that the 
interviewer is not “using certain gestures or head motions that [suggest a particular] answer.” Based on 
the child’s history, the interview, and the medical examination, the social worker and the physician 
consult with each other, and the physician diagnoses whether sexual abuse has occurred. Another 
member of the KIDS Center then reviews their data and conclusion. In some cases, the center consults 
with other state and national organizations in making a diagnosis. 
 In this case, the doctor who examined the boy diagnosed him as having been sexually abused. 
The doctor who examined the girl was unable to diagnose whether she also had been sexually abused. In 
the course of reaching those conclusions, a social worker spoke with the boy’s mother and foster mother, 
who reported the behaviors (noted above) that had concerned them. The social worker also interviewed 
the 

                                                 
 1 On review, defendant challenges the trial court's pretrial ruling that a diagnosis of sexual abuse is 
admissible, and we take the facts from the evidence brought out at the pretrial hearing. Most of those facts are not 
disputed. To the extent that a dispute exists, we state the facts consistently with the trial court's ruling. 
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[347 Or. 131] 
boy, who told her that defendant “made [him] suck on [defendant’s] private.” The boy described other 
details about the sexual activity and said that “it would stop when his mom came home.” He “described 
seeing [his sister] sucking on [defendant’s] private and recalled that [defendant] ‘peed on [his sister].’” 
He added that his sister “sucked on [defendant’s] private ‘a lot more times more than I did, because he 
told her to.’” The interviewer spoke with the girl, who denied that any sexual contact had occurred. 
 A physician then conducted medical examinations of each child, which did not reveal any 
physical evidence of sexual abuse. Dr. Largent, the director of the KIDS Center, later testified that the 
absence of physical evidence was not surprising. She explained that the type of sexual contact that the 
boy reported “doesn’t leave any physical marks most of the time, nothing that we [can] see.” The social 
worker and physician accordingly considered the boy’s statements to them, as well as the history that 
they had received from the boy’s mother and foster mother, in determining whether sexual abuse had 
occurred. In deciding whether to credit the boy’s reports of abuse, they considered 
[218 P.3d 107] 
whether the boy had used age-appropriate terms to describe the abuse, whether he had provided specific 
details, and whether the events that he described were consistent with other historical facts. They also 
considered whether the behaviors that the mother and foster mother had reported were consistent with 
the reported abuse. Having considered those factors, the physician diagnosed the boy as having been 
sexually abused. 
 The state charged defendant with two counts of sodomy regarding the boy and one count of 
sodomy regarding the girl. Before trial, the defendant filed a motion in limine to preclude the state from 
introducing “any diagnosis of ‘sex abuse’ on the groun[d] that such evidence is ‘scientific evidence’ 
under OEC 702 and must be subject to the foundational requirements for such evidence.” The trial court 
held a pretrial hearing to resolve defendant’s motion. In addition to the evidence set out above, the state 
offered evidence at the pretrial hearing that a diagnosis of sexual abuse is generally accepted within the 
medical community, that there are numerous published, peer-reviewed studies verifying the techniques 
that the KIDS Center uses to elicit and evaluate 
[347 Or. 132] 
the information, and that the KIDS Center follows established guidelines in evaluating the information 
that it receives. 
 After considering that evidence, the trial court ruled that the diagnosis of sexual abuse was 
admissible. At trial, a physician from the KIDS Center testified that, after consulting with the social 
worker who had interviewed the boy and the director of the KIDS Center, she had diagnosed the boy as 
having been sexually abused. The state also introduced other evidence that defendant had abused the 
children, and the jury found him guilty of three counts of first-degree sodomy (two counts regarding the 
boy and one count regarding the girl). The Court of Appeals affirmed the resulting judgment without 
opinion. We allowed defendant’s petition for review to consider whether, under the circumstances 
presented here, a diagnosis of sexual abuse is admissible scientific evidence. 
 On review, both parties agree that a doctor’s diagnosis of child sexual abuse is scientific 
evidence. Because the diagnosis “possesses the increased potential to influence the trier of fact as [a] 
scientific assertio[n],” the scientific principles on which the diagnosis rests must meet a minimum level 
of scientific validity for the diagnosis to be admissible. State v. Marrington, 335 Or. 555, 561, 73 P.3d 
911 (2003). The parties disagree, however, whether the diagnosis in this case meets that minimum level. 
Defendant argues that, without physical evidence of abuse, a diagnosis of child sexual abuse is too 
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unreliable and not sufficiently verifiable to be considered scientifically valid.2 The state responds that 
doctors frequently make diagnoses based solely on the history that a patient provides and that the 
scientific principles on which the diagnosis in this case rests are well established. 
 The parties’ debate invokes familiar principles. Over the past 25 years, this court has considered, 
in a series of cases, when scientific evidence will be admissible in both civil and criminal proceedings. 
See, e.g., Marcum v. Adventist 
[347 Or. 133] 
Health System/West, 345 Or. 237, 193 P.3d 1 (2008); Jennings v. Baxter Healthcare Corp., 331 Or. 285, 
14 P.3d 596 (2000); State v. Brown, 297 Or. 404, 687 P.2d 751 (1984). To be admissible, scientific 
evidence must meet three criteria: It must be relevant, OEC 401; it must possess sufficient indicia of 
scientific validity and be helpful to the jury, OEC 702; and its prejudicial effect must not outweigh its 
probative value, OEC 403. Marcum, 345 Or. at 243, 193 P.3d 1; Jennings, 331 Or. at 301, 14 P.3d 596. 
 Much of the focus in our cases has been on the second step in the analysis — determining when 
scientific evidence possesses sufficient indicia of scientific validity to be admissible under OEC 702.3 
And we think that, logically, 
[218 P.3d 108] 
that is the first question that we must answer in this case. If the diagnosis possesses sufficient indicia of 
scientific validity to be probative and thus admissible, then there can be little doubt that the diagnosis is 
relevant here; the state charged defendant with two counts of sodomy regarding the boy, and the 
diagnosis makes it more likely that the charged crimes had occurred. See State v. Cox, 337 Or. 477, 485, 
98 P.3d 1103 (2004) (“Evidence is relevant if it increases or decreases, even slightly, the probability of 
the existence of any material fact in issue.”). Similarly, we cannot determine, under OEC 403, whether 
the probative value of the doctor’s diagnosis is substantially outweighed by the risk of unfair prejudice 
without first determining the validity of the diagnosis, which bears on its probative value. See Brown, 
297 Or. at 438, 687 P.2d 751 (following that sequence). 
 Accordingly, we begin with the question whether the evidence possesses sufficient scientific 
validity to be admissible, and we base our decision on the record that the parties developed below. In 
Brown, this court rejected the notion that general acceptance within the relevant scientific community is 
the sole criterion for determining whether scientific evidence is admissible. 297 Or. at 416, 687 P.2d 
751. Rather, general acceptance is only one of several factors that bear on the 
[347 Or. 134] 
admissibility of scientific evidence. See id. at 417 & n. 5, 687 P.2d 751 (listing seven primary and 11 
additional factors);4 State v. O’Key, 321 Or. 285, 306, 899 P.2d 663 (1995) (adding four factors set out 
in Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993)).5 

                                                 
 2 Defendant does not argue that sexual abuse is not a condition recognized within the medical community, 
nor does he argue that doctors do not diagnose and treat that condition. Rather, he acknowledges that, if there 
were physical evidence of abuse, a doctor could testify regarding his or her diagnosis of sexual abuse. 

 3 OEC 702 provides: 

"If scientific, technical or other specialized knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, 
experience, training or education may testify thereto in the form of an opinion or otherwise." 

 4 The seven primary factors listed in Brown are: (1) the technique's general acceptance in the field; (2) the 
expert's qualifications and stature; (3) the use that has been made of the technique; (4) the potential rate of error; 
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 Not all of the factors that the court identified in Brown and O’Key will necessarily apply in a 
given case, nor has the court required that all or even a majority of the applicable factors be satisfied for 
evidence to be admissible. See Marcum, 345 Or. at 248, 193 P.3d 1 (“The basis for establishing the 
scientific validity of a differential diagnosis will vary depending on the type of injury”); Jennings, 331 
Or. at 306-09, 14 P.3d 596 (ruling that a differential diagnosis that ruptured silicone implants caused the 
plaintiff’s neurological disorder was admissible even though the diagnosis did not satisfy several listed 
factors). As with many multi-factor tests, the answers that the Brown analysis has produced have tended 
to be case specific. 
 In undertaking that inquiry in this case, we note that a diagnosis of child sex abuse differs from 
other medical diagnoses. Most medical diagnoses provide jurors with information that is beyond their 
common experience; the diagnoses identify the occurrence of a complex medical condition, determine 
its cause, or predict the future resolution of the condition. See Marcum, 345 Or. at 245-46, 193 P.3d 1 
(diagnosis that gadolinium exposure caused the plaintiff’s vasospastic disorder); Jennings, 331 Or. at 
309-10, 14 P.3d 596 (diagnosis that ruptured silicone breast implants caused the plaintiff’s neurological 
disorder). A diagnosis of child sex abuse, however, determines whether conduct (an act of sexual abuse 
by another person) has occurred; the conduct is not complicated, and the ability to determine its 
occurrence often is a matter within a lay person’s competence. In this case, for example, if a lay person 
[347 Or. 135] 
were to credit the boy’s statements that defendant made him and his sister engage in oral sex, then it 
follows that the children were sexually abused. It also follows that 
[218 P.3d 109] 
the doctor’s ultimate conclusion in this case — that sexual abuse had occurred — did not turn on an 
abstruse matter of science; rather, it turned primarily on the sort of credibility determination that lay 
jurors ordinarily make.6 
 In determining whether the diagnosis possesses sufficient indicia of scientific validity to be 
admissible, we begin by identifying the methodology that the KIDS Center used to make its diagnosis. 
See Jennings, 331 Or. at 305, 14 P.3d 596 (explaining that, in determining whether a doctor’s opinion 
regarding causation was admissible scientific evidence, “we focus on [the doctor’s] methodology, not on 
his conclusions”). As noted, the KIDS center uses a standardized three-part process to diagnose child 
sex abuse. First, the KIDS center takes the child’s history from the parent or caregiver, other family 
members, and medical documents. Second, the center conducts a videotaped interview of the child, 
followed by a physical exam. The primary purpose of the physical exam is to find physical signs of 
abuse, but the doctor continues to ask questions of the child during the exam. Finally, after completing 
                                                                                                                                                                         
(5) the existence of specialized literature; (6) the novelty of the invention; and (7) the extent to which the 
technique relies on the subjective interpretation of the expert. 297 Or. at 417, 687 P.2d 751. 

 5 The four factors listed in O'Key overlap, to some degree, with the seven factors set out in Brown. They 
are: (1) whether the theory or technique can and has been tested; (2) whether the theory or technique has been 
subject to peer review; (3) the known or potential rate of error; and (4) the degree of acceptance in the relevant 
scientific community. 321 Or. at 303-04, 899 P.2d 663. 

 6 We recognize that, in diagnosing sexual abuse, a doctor may draw on subsidiary principles from the 
medical and social sciences. In this case, for example, the doctor relied on the way that children typically express 
themselves to determine whether the boy had been coached or was using his own words to describe his 
experience. She also noted a strong correlation between the boy's reported behaviors and sexual abuse. Finally, 
she noted that the fact that the boy had not reported the abuse immediately did not necessarily mean that he had 
not been abused. Defendant did not challenge at trial the validity of those subsidiary principles; rather, he aimed 
his attack solely at the diagnosis itself — the doctor's ultimate conclusion that the boy had been sexually abused. 
We limit our discussion to the testimony that defendant challenged. 
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the interviews and processing any lab results, the doctor and the social worker make a diagnosis as a 
team using guidelines created by the center and other national researchers. 
 Taking a history from family members or caregivers is neither novel nor unusual. Gathering a 
patient’s history from those sources is a standard feature of medicine relied upon by doctors to diagnose 
a wide variety of conditions. To be sure, the inferences that an expert draws from that history 
[347 Or. 136] 
(and the principles that the expert uses to draw those inferences) may be subject to challenge. In this 
case, the boy’s history disclosed instances of sexualized behaviors, and the doctor explained that 
research had shown a strong correlation between the behavior that the boy exhibited and sexual abuse.7 
Defendant, however, did not challenge at trial the research on which the doctor relied to identify that 
correlation, and we see nothing in the first step in the methodology that the KIDS Center used (taking a 
patient’s history) that would cause us to question the scientific validity of its diagnosis. 
 The second procedure that the KIDS Center used — interviewing the patient — is also a standard 
component of a medical diagnosis. Interviewing a patient is often the only way for psychologists, 
psychiatrists, and other doctors to gather sufficient information to diagnose (and treat) a variety of 
conditions. Largent explained that interviewing children presents special problems, and the KIDS Center 
has several procedures in place to enhance the accuracy of those interviews. All the interviewers follow 
the Oregon Interviewing Guidelines, a statewide guideline for questioning children about abuse.8 The 
guidelines that the interviewers follow are based on generally accepted techniques for interviewing 
children and have been the subject of extensive peer-reviewed literature. 
 The KIDS Center also conducts a medical examination to look for evidence that either confirms 
the reported abuse or provides alternative explanations for certain physical phenomena. In this case, the 
results of the medical examination were neutral. The examination revealed no physical evidence of 
[218 P.3d 110] 
abuse; however, as Largent explained, the type of abuse that the boy reported is unlikely to leave any 
physical evidence — a proposition that defendant also does not challenge. We conclude that, in 
interviewing the patient and 
[347 Or. 137] 
conducting the medical examination, the KIDS Center employs valid, scientifically accepted 
methodologies. 
 Finally, the KIDS Center seeks to determine, based on the child’s history, the interview, and the 
medical examination, whether the child has been sexually abused. Because there was no physical 
evidence of sexual abuse in this case, the KIDS Center based its diagnosis on: (1) the boy’s reported 
behaviors and (2) its determination that the boy’s reports of sexual abuse were credible. As noted, 
defendant did not challenge at trial the scientific validity of the research showing a correlation between 
sexual abuse and the types of behaviors that the boy exhibited. And the kinds of considerations that the 
KIDS Center used to determine whether to credit the boy’s statements are standard fare in assessing 
credibility. Largent explained that, in evaluating the boy’s credibility, the KIDS Center considered 
whether the words that the boy used to describe the abuse were appropriate for a child his age, whether 
                                                 
 7 Largent was careful to say that the behaviors that the boy exhibited (asking other children to "kiss" his 
penis and the like) did not necessarily establish that the boy had been sexually abused. Rather, she testified only 
that research showed a strong correlation between sexual abuse and those types of behaviors. 

 8 The KIDS center also uses the Oregon Medical Guidelines and a forensic analysis guide designed by the 
American Professional Society on the Abuse of Children. 
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the reports were detailed, whether the details were consistent with other historical facts, and the 
circumstances under which the boy first reported the abuse. In evaluating the data that it gathered, the 
KIDS Center followed nationally accepted protocols for diagnosing child abuse. 
 Considering the totality of the procedures that the KIDS Center used and based on the record 
developed in this case, we conclude preliminarily that the KIDS Center’s diagnosis has sufficient indicia 
of scientific validity to be admissible. The experts were all qualified, the techniques used are generally 
accepted, the procedures rely on specialized literature in the field, and the procedures used are not novel. 
Furthermore, the KIDS center follows numerous safeguards to enhance objectivity and increase the 
accuracy of the final diagnosis. 
 Defendant, for his part, recognizes that a diagnosis of child sexual abuse is admissible scientific 
evidence when physical evidence corroborates the doctor’s conclusion. He argues, however, that, 
without physical evidence of abuse, a diagnosis of child sexual abuse is too unreliable to be admissible. 
Defendant’s argument proves too much. If physical evidence were a necessary prerequisite of a 
scientifically valid medical diagnosis, trial courts would be hard pressed to 
[347 Or. 138] 
admit any diagnosis of mental capacity, mental suffering, or even illnesses like migraines that have no 
visible outward manifestation. Indeed, the rule that defendant advances would preclude introducing 
some of the most traditional and important forms of scientific evidence in criminal trials, such as expert 
testimony to prove insanity. The limitation that defendant urges would impose an arbitrary restriction on 
the admission of expert medical testimony. 
 Defendant argues additionally that the lack of “falsifiability” of the studies relied upon by the 
doctors at the KIDS center makes the diagnosis invalid. The thrust of defendant’s argument is that, 
without controlled experimentation and the elimination of independent variables to verify the accuracy 
of results, the conclusions that the national studies have drawn are not scientifically valid. Ethical 
concerns, however, counsel against the sort of controlled experimentation that defendant would require 
as a basis for admitting a medical diagnosis of sexual abuse, see State v. Perry, 347 Or. 110, 114 n. 3, 
218 P.3d 95 (2009) (decided this date) (so stating), and the absence of this factor does not automatically 
make a scientific conclusion invalid. See id. at 124, 218 P.3d 95 (recognizing that proposition); Brown, 
297 Or. at 428, 687 P.2d 751 (holding that polygraph results were admissible under OEC 401 and OEC 
702 even though their “falsifiability” could not be tested).9 Where science cannot ethically 
[218 P.3d 111] 
provide such an indicator, we are required to look more closely at other factors that offset the 
unavailability of that indicator. See Perry, 347 Or at 124, 218 P.3d 95 (stating proposition). 
 After considering the methodologies that the KIDS Center used to diagnose child sexual abuse, 
we conclude that 
[347 Or. 139] 

                                                 
 9 The court explained in Brown that the "`accuracy of the [p]olygraph technique [cannot] be determined 
in a psychology laboratory setting or by the use of fictitious crimes under other testing circumstances. This 
limitation prevails for the simple reason that it is practically impossible to simulate conditions comparable to 
those involved in actual case situations.'" 297 Or. at 428, 687 P.2d 751 (quoting John E. Reid & Fred Edward 
Inbau, Truth and Deception: The Polygraph (Lie-Detector Technique) 303-04 (2d ed. 1977)). Even though the 
accuracy of polygraph results could not be verified, the court held that those results still possessed sufficient 
indicia of scientific validity to be admissible under OEC 401 and OEC 702. Id. at 438, 687 P.2d 751. The problem, 
as the court explained, was that the potential for jurors to overvalue the evidence outweighed its probative value, 
making the evidence inadmissible under OEC 403. Id. at 442, 687 P.2d 751. 
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the diagnosis possesses sufficient indicia of scientific validity to be admissible.10 Put differently, we 
cannot say that, based on this record, a diagnosis of child sexual abuse is “bad science” that should be 
excluded automatically as scientifically invalid. See O’Key, 321 Or. at 306, 899 P.2d 663 (“[A] trial 
court should exclude ‘bad science’ in order to control the flow of confusing, misleading, erroneous, 
prejudicial, or useless information to the trier of fact.”). 
 Although we agree with the trial court that the diagnosis is scientifically valid, scientific validity 
is not the end of the inquiry. To be admissible, the evidence also must be relevant, and its probative 
value must not be substantially outweighed by the danger of unfair prejudice. Marcum, 345 Or. at 243, 
193 P.3d 1. We turn to those issues. As noted above, the doctor’s diagnosis is relevant. Whether sexual 
abuse has occurred is a material fact in proving a charge of sodomy, and the doctor’s diagnosis that the 
boy had been sexually abused increased the probability of that fact’s occurrence. See Cox, 337 Or. at 
485, 98 P.3d 1103 (stating standard for relevance). The remaining question is whether, under OEC 403, 
the probative value of the diagnosis “is substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by considerations of undue delay or needless 
presentation of cumulative evidence.” See Brown, 297 Or. at 438-39, 687 P.2d 751 (restating the terms 
of OEC 403). 
 This court faced a similar issue in Brown. 297 Or. at 438-42, 687 P.2d 751. It began by 
explaining that, based on its assessment of the scientific validity of polygraph evidence, that evidence 
had “some probative value.” Id. at 438, 687 P.2d 751. It then noted that, in the context of polygraph 
evidence, the risk of prejudice stemmed from the fact that “the trier of fact may be overly impressed or 
prejudiced by a perhaps misplaced aura of reliability or validity of the evidence, thereby leading the trier 
of fact to abdicate its role of critical assessment.” Id. at 439, 687 P.2d 751. Among other things, the 
court noted that the tendency to give 
[347 Or. 140] 
polygraph evidence undue weight could cause jurors to abdicate their traditional role of assessing the 
credibility of witnesses. Id. at 440-41, 440 n. 31, 687 P.2d 751. Balancing that and other concerns 
against the probative value of polygraph evidence, the court concluded that the reasons for excluding 
that evidence far outweighed its probative value. Id. at 442, 687 P.2d 751.11 
 Although the calculus differs slightly between this case and Brown, we reach the same 
conclusion that the court did in Brown. In determining the probative value of the doctor’s ultimate 
conclusion of sexual abuse, we note that her diagnosis did not tell the jury anything that it was not 
equally capable of determining on its own. As noted above, whether defendant caused the boy to engage 
in oral sex (and thus sexually abused him) does not present the sort of complex factual determination 
that a lay person cannot make as well as an expert. If the jury credited the boy’s reports of oral sex 
(which he recounted to his grandmother, the staff at the KIDS 
[218 P.3d 112] 
Center, and the jury at trial), then it necessarily follows that he was sexually abused. And, while the staff 
at the KIDS Center are experienced professionals, the criteria that the staff used to decide whether to 
credit the boy’s testimony are essentially the same criteria that we expect juries to use every day in 

                                                 
 10 Indeed, the nature of the medical diagnosis in this case makes it difficult for defendant to argue that the 
diagnosis does not meet a minimum level of scientific validity; that is, it is difficult to understand why experienced 
professionals, under controlled conditions, are incapable of accurately making the same determination that we 
expect of a panel of lay jurors to make — namely, whether sexual abuse has occurred. 

 11 This court did not defer to the trial court in determining the admissibility of scientific evidence under 
OEC 403. See Brown, 297 Or. at 442, 687 P.2d 751. 
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courts across this state to decide whether witnesses are credible.12 Because the doctor’s diagnosis in this 
case did not tell the jury anything that it was not equally capable of determining, the marginal value of 
the diagnosis was slight. 
 The risk of prejudice, however, was great. The fact that the diagnosis came from a credentialed 
expert, surrounded with the hallmarks of the scientific method, created 
[347 Or. 141] 
a substantial risk that the jury “may be overly impressed or prejudiced by a perhaps misplaced aura of 
reliability or validity of the evidence.” Brown, 297 Or. at 439, 687 P.2d 751. As in Brown, the diagnosis 
is particularly problematic because the diagnosis, which was based primarily on an assessment of the 
boy’s credibility, posed the risk that the jury will not make its own credibility determination, which it is 
fully capable of doing, but will instead defer to the expert’s implicit conclusion that the victim’s reports 
of abuse are credible. See id. at 440-41, 687 P.2d 751 (reasoning that polygraph evidence could 
effectively take over the jury’s traditional function of judging the credibility of witnesses). In our view, 
the risk of prejudice substantially outweighs the minimal probative value of the diagnosis. 
 Other jurisdictions have held, in a related context, that a doctor’s diagnosis of sexual abuse is not 
helpful to the jury under FRE 702 (or those jurisdictions’ counterparts to that rule) and thus is not 
admissible. Those courts have concluded that a medical diagnosis on the “ultimate issue of sexual 
abuse” does not tell the jury anything that it is not capable of determining without expert assistance. See 
United States v. Whitted, 11 F.3d 782, 785 (8th Cir.1993) (“Because jurors are equally capable of 
considering the evidence and passing on the ultimate issue of sexual abuse * * *, a doctor’s opinion that 
sexual abuse has in fact occurred is ordinarily neither useful to the jury nor admissible.”); United States 
v. Charley, 189 F.3d 1251, 1264-69 (10th Cir.1999) (following Whitted); State v. Iban C., 275 Conn. 
624, 639, 881 A.2d 1005 (2005) (a specific diagnosis of child sex abuse did not assist the jury because 
“this type of assessment was well within the jurors’ capabilities and understanding and did not require a 
separate conclusion from [an expert] that sexual abuse had taken place”); Atkins v. State, 243 Ga.App. 
489, 496-95, 533 S.E.2d 152 (2000) (holding that experts cannot opine that abuse did in fact occur); 
State v. Batangan, 71 Haw. 552, 558, 799 P.2d 48 (1990) (“[C]onclusory opinions that abuse did occur 
and that the child victim’s report of abuse is truthful and believable is of no assistance to the jury, and 
therefore, should not be admitted.”). 
 As we understand those decisions, they rest on the proposition that the degree to which the 
diagnosis advances the jury’s ability to evaluate the evidence is minimal and that 
[347 Or. 142] 
the risk that the jury will defer to the expert’s assessment outweighs whatever probative value the 
diagnosis may have. As Mueller and Kirkpatrick explain, 
“Where the issue and subject are ones lay jurors can appreciate and evaluate by applying common 
knowledge and good sense, admitting expert testimony seems the wrong thing to do and may warrant 
reversal if it is likely to dissuade the jury from exercising its own independent judgment or if it 
effectively takes over the jury’s traditional function to judge the credibility of witnesses.” 
                                                 
 12 To the extent that the doctor employed criteria that went beyond a juror's common experience, 
defendant did not object to her explaining those criteria to the jury. Specifically, defendant did not object to the 
doctor's testimony regarding how a child's age and stage of development affects his or her ability to recount 
experiences, the kinds of words that a child the boy's age typically would use to describe a sexual experience, or 
the fact that the boy's delayed reporting did not necessarily mean that he had not been abused. The jury was thus 
free to employ those criteria in making its own assessment of the boy's credibility. The question that this case 
presents is whether the doctor's ultimate conclusion of sexual abuse, standing alone, added anything helpful to the 
jury's deliberations. 
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[218 P.3d 113] 
 Christopher B. Mueller & Laird C. Kirkpatrick, 3 Federal Evidence § 7:9, 810-13 (3d ed. 2007) 
(omitted). In essence, those courts have balanced the probative value of the diagnosis against the risk of 
prejudice and held, as we do, that the diagnosis is not admissible. 
 Our holding today is narrow. The only question on review is whether a diagnosis of “sexual 
abuse” — i.e., a statement from an expert that, in the expert’s opinion, the child was sexually abused — 
is admissible in the absence of any physical evidence of abuse. We hold that where, as here, that 
diagnosis does not tell the jury anything that it could not have determined on its own, the diagnosis is 
not admissible under OEC 403. We do not consider, and our decision today does not resolve, whether 
any subsidiary principles that inform that diagnosis are themselves admissible. This court has recognized 
that, depending on the foundation and the purpose for which the testimony is offered, expert testimony 
regarding aspects of child sexual abuse with which a lay person ordinarily would not be familiar may be 
admissible. See Perry, 347 Or. at 126, 218 P.3d 95 (evidence that some children who have been abused 
may delay disclosing abuse is admissible to disprove a claim that delay in reporting demonstrates that no 
abuse occurred); State v. Middleton, 294 Or. 427, 440, 657 P.2d 1215 (1983) (Roberts, J., concurring) 
(noting the existence of well-qualified experts and a significant body of research on intrafamilial sexual 
abuse and reasoning that this information is not known to the average juror and is thus admissible). 
Other courts have recognized that, given a proper foundation, experts may tell jurors the results of their 
research on abused children when those results would be helpful to the jury; however, those same courts 
have held that an expert’s 
[347 Or. 143] 
ultimate conclusion that a child has or has not been sexually abused is not admissible. See Charley, 189 
F.3d at 1264-65 (summarizing cases). 
 We accordingly hold that, in these circumstances, the trial court erred in admitting the diagnosis 
of sexual abuse. The state has not argued that the admission of that evidence was harmless, and our 
review of the record confirms that the state reasonably has declined to make that argument. 
 The decision of the Court of Appeals is reversed. The judgment of the circuit court is reversed, 
and the case is remanded to the circuit court for further proceedings. 
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GILLETTE, J.

This criminal case presents two issues. The first is whether certain expert witnesses at trial improperly "vouched" for the veracity of children who allegedly had been victims of
sexual abuse. The alleged vouching occurred when the experts testified generally about characteristics of truthful and untruthful children and then testified that statements of
the children in question displayed the characteristics of truthful children and lacked characteristics indicative of suggestion, influence, or fantasy. The second issue is whether
the trial court erred in denying defendant's motion for judgment of acquittal on the charge involving one of the alleged victims. The Court of Appeals affirmed defendant's
convictions without opinion. State v. Lupoli, 219 Or.App. 665, 185 P.3d 571 (/opinion/2517320/state-v-lupoli/) (2008). For the reasons that follow, we reverse the decision of the
Court of Appeals and the judgment of the circuit court, and we remand the case to the circuit court.

The following facts are undisputed. At the time of the events that led to the charges against him, defendant was 19 years old and had been working at a fitness club in
Hillsboro, Oregon, for about two months, selling club memberships. By his own admission, defendant did not enjoy sales and was not a very good salesman. He took frequent
breaks from his sales calls to wander around the club, doing things that were not part of his job, including, among other things, chatting with other employees. One of the
people defendant often visited was a woman who worked in the club's daycare facility, which was called the Kids Club.

The Kids Club was a room with an open entryway, windows from the interior of the club through which parents could see their children, and a surveillance video camera that
recorded what went on in the room. The fitness club maintained certain employee-child ratios in the Kids Club at all times. For children over 18 months old, the required ratio
was one trained employee per ten children. For children under 18 months of age, the ratio was one to three. Other club personnel who were merely visiting the Kids Club, as
defendant often did, did not count toward those ratios. As a result, there were always several club employees in the room whose job it was to watch over the children, and other
club employees frequently were present as well.

Based on accusations of misconduct in the Kids Club alleged to have occurred over a several-week period, defendant was charged with sexually abusing, or attempting to
sexually abuse, six children. This case involves charges respecting four of the victims.  The first victim, SM, an eight-year-old, had told her mother in July 2005 that she did not
want to go to the daycare facilities at the fitness club. Nonetheless, her mother dropped her off and went to work out. The mother checked in on her about a half an hour later,
and SM was watching television. The mother continued to work out for another 20 minutes and then picked the child up. SM did not immediately tell her mother about anything
that had happened during her time in the Kids Club, nor had she complained to anyone working there. As they were leaving, however, SM told her mother that she did not want
to come back to the Kids Club because she did not like it there. According to the mother, SM pointed at defendant and stated that he had said "weird stuff" to her. When
questioned, SM elaborated that defendant had asked her what her underwear looked like. SM and her mother then reported the incident to the club's management. *119 In
those initial conversations, SM did not state that defendant had touched her. However, while in the car on the way home and in response to further questioning by her mother,
SM told her mother that defendant had touched her underpants. The mother called the police.

A police officer, Mastrisciano, came to the child's home later that evening. On questioning, SM recounted her conversation with defendant and, eventually, told the officer that
defendant had pulled at her underwear and touched her. As a result, SM was sent for an examination at CARES Northwest, a clinic that evaluates children who may have been
sexually abused. A nurse, Avila, conducted a physical examination, which did not reveal physical evidence of sexual abuse. Avila then diagnosed SM with "sexual abuse"
based on SM's allegations, and referred SM to a CARES social worker, Findlay, for further questioning. SM told Findlay that defendant had asked to see her underwear and
had touched her twice.

Thereafter, Mastrisciano obtained copies of the Kids Club surveillance videotapes for the month and a half before the incident that SM described. In all of the videotapes, other
adults were in the room when defendant was there. None of the surveillance videotapes, including the one from the day on which SM claimed that defendant had touched her,
showed defendant touching a child or looking at a child's underwear.  Nonetheless, Mastrisciano identified as potential victims all girls with whom defendant had had direct,
one-to-one personal interaction. Mastrisciano then began contacting the parents of those children.

As relevant here, about two weeks after SM's initial complaint, Mastrisciano contacted the parents of three-year-old W. Mastrisciano informed them of his investigation and told
them that their daughter could possibly have been the victim of some inappropriate conduct by defendant at the Kids Club. W's mother reported to Mastrisciano that, some time
previously, W had told her that a "boy" at the Kids Club had tried to lift up her skirt, but W's mother had believed that the "boy" was another child at the daycare facility. When
the accusations against defendant came to light, both Mastrisciano and W's mother assumed that, in fact, W had been referring to defendant. Mastrisciano, on being told about
W's story, assumed Lupoli was the "boy." He conducted no investigation into whether W could have been talking about another child; he neither asked W about it nor viewed
any of the surveillance tapes to confirm her report. W was taken to a social worker and "play therapist," Moussa, for evaluation. W eventually confirmed to Moussa, in response
to Moussa's direct question, that defendant had lifted her skirt and touched her in the vaginal area.

Mastrisciano next contacted the parents of a five-year-old victim, SO, and told them what SM claimed had happened to her at the Kids Club.  In response, SO's father told
Mastrisciano that, about a month earlier, he had taken SO to the Kids Club and, when he later picked her up, she complained that a "big boy" had wanted to "play, play, play,"
and that she did not want to play with him. Later that evening, when SO's mother came home from work, SO told her the same thing. In response to her mother's questioning,
SO told her mother that the boy had asked to see her underwear and had asked to see her vagina, and that she had lifted her dress and pulled her underpants aside to expose
her vaginal area.  SO then went through the same CARES process that SM had been through: She underwent a physical examination, which did not reveal physical evidence
*120 of sexual abuse. The examining physician, Heskett, diagnosed SO with "sexual abuse." Social worker Findlay then questioned SO further. When talking to Findlay, SO
stated that defendant had touched her near her vagina.

Finally, as relevant here, Mastrisciano contacted the parents of three-year-old T. T's mother met Mastrisciano at the police station. Mastrisciano explained the allegations that,
by then, had been made against defendant and showed T's mother a surveillance videotape of her daughter with defendant. Subsequently, T also was interviewed by Findlay at
CARES. T never indicated to the police, her parents, Findlay, or anyone else that defendant had ever touched her or tried to look at her underwear. A videotape from Kids Club
showed defendant in close physical proximity to T on one occasion.

Defendant was charged with two counts each of first-degree sexual abuse with respect to SM and SO, one count of first-degree sexual abuse with respect to W, and one count
of attempted first-degree sexual abuse with respect to T.

At defendant's trial, the state presented, among other things, the testimony of the health care professionals who evaluated SM, SO, and W.  Those health care professionals
testified that, in their respective opinions, the children whom they evaluated had been sexually abused. Avila, for example, testified that she diagnosed eight-year-old SM as
having been sexually abused because:

� "Her disclosures * * * were very clear and spontaneous. They were appropriate for the age that she was. They didn't sound
rehearsed, they sounded like things she just said."

[1]

[2]

[3]

[4]

[5]

[6]
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� "She was consistent. She had said the same type of thing before to her parents, I guess."

� "[H]er physical exam was consistent with what she said happened. There weren't any signs, but you wouldn't expect there to be. * *
* [S]he was touched and� with a hand, and touching doesn't leave any marks."

� "[T]he manner in which [SM] told her story was pretty compelling. She just had a real clear change in her demeanor."

� "[J]ust the way she told her story was very compelling, and that just makes it� it just was�it had an effect."

Avila also testified that she saw multiple instances of "idiosyncratic detail" in SM's statements, which Avila described as

"spontaneous detail that you wouldn't otherwise get, * * * things that if you were making up a story, you might not put that kind of detail
in it."

Avila stated that, in SM's story,

"there was a lot of little details that were involved in the way the story was told. * * * I mean it was really quite descriptive."

Finally, Avila testified that she and social worker Findlay

"were in agreement. * * * We both felt quite certain that when you look at the things that you look at that make you think that a kid is
telling it like it is, they were all there. They were all there, and we both agreed[.]"

Heskett testified that she diagnosed five-year-old SO as having been sexually abused because

"the child made consistent statements in a developmentally appropriate way, she's only five years old, consistent with abuse. Her
examination was�did not show signs of abuse. * * * [B]ased on those things, I came to the diagnosis."

*121 Heskett also described the things she looked for in SO's statements to arrive at her diagnosis:

� "We look to make sure that the child's statements are developmentally appropriate. It would be very worrisome or concerning * * * if
I had a child who at five was using terminology or expressing things with phrases that would not be expected to come from a five-year-
old. * * * [SO] seemed developmentally appropriate to me[.]"

� "In general, [peripheral details are] one of the things that's important in the sense that the child can give as much detail about the
entire reported or alleged incident as possible. * * * [SO] was very clear-cut in telling us [details]."

When asked whether anything about SO's affect would raise concerns of whether to rely on what she had said, Heskett testified,

"For a five-year-old child, she actually seemed to be very appropriate. She did not seem to be overly anxious, overly timid, overly
afraid."

Heskett also testified that nothing about SO's emotional state gave rise to concerns about her reliability. Heskett listed specifically what led her to diagnose SO with sexual
abuse:

"The combination of her statements, as well as the fact that her physical findings fit with her statements. She did not have any signs of
abuse, but I would not have expected any based on her statements. * * * It was the comments that she made[.] * * * It was the fact that
she had options or opportunities to perhaps change her history or say that she had been touched in other places, and she remained
fairly consistent�not fairly, she remained consistent in where she was touched."

Finally, Heskett testified that, in concluding that SO had been sexually abused, she relied on the absence of "risk factors," i.e., ways in which a child would gain "inappropriate
sexual knowledge," such as exposure to adult pornography.

Findlay also testified about how he had reached his conclusions respecting SO. He testified that, when interviewing children for CARES, he looks for certain characteristics in
children's statements to determine, for one thing, whether they are suggestible:

[7]
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"[S]uggestibility refers to sometimes a child's statements where [they] can be impacted by the way in which a question is asked. * * *
Kids that are highly suggestible tend to want to please an adult. They'll answer `yes' to almost all of your questions. * * * They often
also kind of parrot your words. They may use words that are not�sound like words that are from kids."

Specifically with respect to SO, Findlay testified,

"I did not find her, you know, very suggestible. She answered `no' to a lot of questions. She kind of corrected herself at one point. She
didn't appear that suggestible to me."

Moussa, the social worker and play therapist, testified about how she had reached her conclusions with respect to three-year-old W. Moussa testified that, after she explained
to W who she was, Moussa "described that the inappropriate situation that [W] had been in is that she had had her skirt lifted up at the 24-Hour Fitness, and [W] nodded, yes."
At that point, according to Moussa, W became anxious and avoided eye contact. Moussa then testified that, before having been asked the question about the lifting of the skirt,

"My assessment was that [W] was presenting as developmentally appropriate in her demeanor, in her verbal language presentation,
her general fund of knowledge, doing a basic mental status, meaning that she would interact with me, she could speak clearly, she
could have some play interactions that let me know developmentally she was on track.

"Also that there was a significant affect change when I did make statements about the nightmares and the lifting of her skirt at the
gym."

Defendant objected to all the foregoing testimony concerning SM, SO, and W, both through specific and also through continuing objections, on the ground that it amounted to
improper vouching by one witness for the *122 credibility of another. He argued that the various statements informed the jury that there are particular indicia of truthful
statements by children and that the children's statements as reported in this case exhibited those indicia. The trial court overruled those objections, except the objection to
Avila's statement that she and Findlay "both felt quite certain that when you look at the things that you look at that make you think that a kid is telling it like it is, they were all
there. They were all there, and we both agreed." On that occasion, the court sustained the objection and instructed the jury to disregard the statement.

Defendant also moved for a judgment of acquittal on the charge against him involving T.  He argued that the only evidence against him concerning T was the surveillance
videotape, that that tape did not in any way establish defendant's intent to commit the crime of attempted sexual abuse, and, therefore, that the evidence was insufficient to
convict him of attempted sexual abuse of T. The trial court denied the motion. Ultimately, defendant was convicted on all counts involving SM, SO, and T. With respect to W,
defendant was convicted of the lesser-included offense of attempted first-degree sexual abuse. Defendant appealed his convictions to the Court of Appeals, which, as noted,
affirmed without opinion. We allowed defendant's petition for review.

After this case was briefed in this court, this court held in a separate case that a statement from an expert that, in the expert's opinion, a child had been sexually abused was
inadmissible in the absence of physical evidence of abuse, because it does not tell the jury anything that the jury could not have determined on its own, and, therefore, the
probative value of any such testimony is outweighed by the danger of unfair prejudicial effect under OEC 403. State v. Southard, 347 Or. 127 (/opinion/835136/state-v-
southard/), 142, 218 P.3d 104 (/opinion/835136/state-v-southard/) (2009). Defendant in this case objected at trial to the admission of the health care professionals' diagnoses of
sexual abuse; the trial court overruled those objections. However, defendant did not assign error to those rulings in the Court of Appeals, and he does not now argue that this
court should apply Southard to reverse the decision of the trial court. Accordingly, we do not consider whether the trial court erred in permitting Avila, Heskett, or Findlay to
testify about their sexual abuse diagnoses. That does not end this case, however, because defendant did make other, timely objections to the various expert witnesses' opinion
testimony, which he preserved for review. And, as we shall explain later, we find a number of those objections to be well taken.

Defendant first argues that the testimony of the health care workers quoted above amounted to impermissible comments by one witness on the credibility of another, that the
trial court erred in failing to sustain his objections on that ground, and that the error was not harmless. He therefore asks this court to reverse his convictions on the charges
involving SM, SO, and W.

The law applicable to this issue is well understood. This court has long held that one witness may not give an opinion on whether he or she believes another witness is telling
the truth. See State v. Middleton, 294 Or. 427 (/opinion/1159174/state-v-middleton/), 438, 657 P.2d 1215 (/opinion/1159174/state-v-middleton/) (1983) ("We expressly hold that
in Oregon a witness, expert or otherwise, may not give an opinion on whether [the witness] believes a[nother] witness is telling the truth."). Applying that principle is a
straightforward matter when one witness states directly that he or she believes another witness, or that the other witness is honest or truthful. However, statements that fall
short of such overt vouching also may be impermissible.

For example, in State v. Milbradt, 305 Or. 621 (/opinion/1162524/state-v-milbradt/), 756 P.2d 620 (/opinion/1162524/state-v-milbradt/) (1988), the defendant was charged with
sexual misconduct involving two severely mentally challenged women. Both were deemed competent to testify at the defendant's subsequent trial, and both did testify against
the defendant. During the trial, it was clear that both women had difficulty recalling and relating any specific details about the alleged crimes. Their complaints *123 were
uncorroborated by any witness or physical evidence. The defendant denied any involvement in the alleged crimes.

The state offered the testimony of a psychologist who had examined one of the women. Among other things, the prosecutor asked the psychologist if, in his experience, he had
found that there were certain indicators of deception. The psychologist stated that there were. The prosecutor then asked if, in talking to the victim, the psychologist had seen
evidence or indicators of deception. The psychologist answered,

"I did not. She seemed to take every question and answer it as she was, answer spontaneously on the moment with no indication of
hesitation, or figuring out what the best answer might be. You know, she would just blurt things out, which is unpremeditated response.
So, kind of a very fresh and spontaneous approach to me.

"* * * * *

[8]
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"I did not see any evidence of [purposefully deceiving or changing things]. * * * But it seemed to me to be no attempt on her part to
change things around, say things differently than the way she felt. And she said things with an exuberance, and emphasis, like, you
know, she wanted to do well, and say the answer, and do the right thing, and here it is, you know. None of the mannerisms of
someone who is cagey and guarded and careful.

"* * * *

"Again, I find her condition of her mental defect as directly related to rendering her unsophisticated to either plan a systematic or
motivated deception, or carry it through. She was so spontaneous if she, this is my opinion, if she lied, that she would trip herself up
five minutes later, you know.

"* * * * *

"I would not think she would have the motivation to betray somebody. * * *."

305 Or. at 626-27, 756 P.2d 620 (/opinion/1162524/state-v-milbradt/).

The defendant unsuccessfully objected to the foregoing testimony on the ground that witness credibility is an impermissible area of comment by a psychotherapist. This court
held that that objection should have been sustained:

"We have said before, and we will say it again, but this time with emphasis�we really mean it�no psychotherapist may render an
opinion on whether a witness is credible in any trial conducted in this state. * * * An opinion that a person is not deceptive, could not lie
without being tripped up, and would not betray a friend (to wit: the defendant) is tantamount to the same thing."

Id. at 629-30, 756 P.2d 620 (/opinion/1162524/state-v-milbradt/) (emphasis in original). Moreover, even though the trial court had given a limiting instruction, this court held that
the instruction was insufficient to mitigate the harm, and it reversed the defendant's convictions. The court stated that

"[t]he proffered evidence directly reflected upon the credibility of the testimony of the state's key witnesses, a matter to be assessed by
the jury. * * * [T]he inadmissible testimony was received and the jury heard it. The trial judge did not tell the jury to disregard the
expert's opinion. Its admission and the trial judge's failure to instruct the jury to disregard the testimony concerning [the
psychotherapist's] credibility evaluation of one of the state's key witnesses were reversible errors."

Id. at 632, 756 P.2d 620 (/opinion/1162524/state-v-milbradt/).

State v. Keller, 315 Or. 273 (/opinion/1249118/state-v-keller/), 844 P.2d 195 (/opinion/1249118/state-v-keller/) (1993), also is instructive. There, the defendant had been
convicted of sexually abusing a five-year-old child to whom the defendant's wife provided in-home daycare. The child had told her mother that the defendant, who had been left
alone with the children for about five minutes before the child's mother had arrived to pick her up, had, in those five minutes, touched her genital area. The child was examined
by a doctor, who found no physical evidence of abuse, and then received a CARES evaluation.

A CARES doctor who had watched the interview with the child was called as a witness for the prosecution at the defendant's ensuing trial. The doctor testified about the
materials that she had reviewed and the process that she had used to arrive at her conclusions about the child. Among other *124 things, the doctor testified that the
interviewer's job, in interviewing the child,

"was to talk to the child about the alleged incident of possible sexual abuse, and to try to gather as much information so we can reach
a conclusion about whether this child has been coached, been led, is fantasizing, or is indeed describing something that happened to
her own body."

Id. at 277, 844 P.2d 195 (/opinion/1249118/state-v-keller/). The doctor agreed that those were things that she herself looked for when formulating a diagnosis of child sexual
abuse.

Eventually, the doctor testified about her diagnosis that the child had been sexually abused:

"I felt that [the child] had given a clear history of an episode of sexual touching which had happened to her own body. There was no
evidence of leading or coaching or fantasizing."

Id. at 278, 844 P.2d 195 (/opinion/1249118/state-v-keller/). The prosecutor then asked the doctor what she looked for to determine that the child had not been led or coached.
This court described the doctor's response as follows:
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"In reply, the witness described to the court the types of behavioral evidence on which she normally relied to determine whether a child
had been coached: a `rote' style of recitation by a child, a child's ability to supply `peripheral' details of the alleged incident, a child's
tendency to correct the interviewer about the facts, and various emotional responses by the child. She then stated that, during the
interview of the child in this case, the child `was obviously telling you about what happened to her body' and was `remembering what
happened.'"

Id. at 278-79, 844 P.2d 195 (/opinion/1249118/state-v-keller/). The defendant unsuccessfully objected to the foregoing testimony on the ground, among others, that the doctor's
testimony amounted to offering her opinion on the truthfulness of the child's statements in the interview.

On review, this court repeated the rule that, in Oregon, one witness may not give an opinion on whether that witness believes another witness is telling the truth. The court
continued:

"Furthermore, this rule applies whether the witness is testifying about the credibility of the other witness in relation to the latter's
testimony at trial or is testifying about the credibility of the other witness in relation to statements made by the latter on some other
occasion or for some reason unrelated to the current litigation."

Id. at 284-85, 844 P.2d 195 (/opinion/1249118/state-v-keller/). The court concluded that the doctor's testimony that "there was no evidence of leading or coaching or fantasizing"
during the child's CARES interview, and that the "child was obviously telling you about what happened to her body" both amounted to testimony that the child was credible. Id.
at 285, 844 P.2d 195 (/opinion/1249118/state-v-keller/). The court held that the trial court erred in failing to strike that testimony. Id.

With the foregoing discussion of law in mind, we turn to a review of the witnesses' testimony about each of the victims, beginning with SM.

Each of Avila's statements about SM that we have set out above was offered to explain Avila's diagnosis of SM as having been the victim of child sexual abuse. Ordinarily, an
expert witness may explain the basis for the expert's diagnosis, as long as the diagnosis itself is also admissible. As we already have noted, in this court, defendant has not
argued that Avila's diagnosis of child sexual abuse was inadmissible. Defendant, however, always has maintained that the testimony that Avila offered in explaining how she
arrived at that diagnosis was inadmissible. Avila's statements must be analyzed with due regard for the context in which they were made, even though defendant does not now
complain that the diagnosis itself is inadmissible. Said another way, defendant's failure to raise the same objection that prevailed in Southard does not prevent us from
considering the import of Avila's explanatory statements, given their context. Here, that context was a child sexual abuse diagnosis based ultimately and only (given the lack of
physical evidence of abuse) on whether Avila believed what SM told her.

So viewed, we conclude that, on the whole, Avila's testimony was inadmissible because it constituted vouching. To be sure, *125 discrete portions of what Avila said might be
admissible in many circumstances, and perhaps even in this case. For example, Avila's testimony that what SM said was developmentally appropriate for her age is the kind of
expert opinion that can assist a jury and ordinarily would be admissible. So, too, might be testimony describing SM's demeanor and changes in demeanor, and the description
of SM as having included spontaneous and descriptive details in her statements. The problem here, however, is that those otherwise permissible or potentially permissible
portions of Avila's testimony were inextricably bound up with portions that constituted clear "vouching." Avila's diagnosis, given the lack of physical evidence of abuse,
necessarily was based on her assessment of the child's believability. When Avila then was asked the basis for her diagnosis, she was implicitly declaring, with each statement
and description, why she had found SM to be credible. She did so explicitly as well, as when she explained that "the manner in which [SM] told her story was pretty compelling"
and that "it had an effect" on her forming her diagnosis. Even if there were parts of Avila's testimony that might be admissible if offered in support of some other kind of
diagnosis, or if offered to otherwise assist the jury, instead of to explain the expert's credibility-based opinion, here, none of Avila's testimony can be meaningfully separated
from the context of which it was a part. We therefore conclude that the trial court erred in admitting the challenged testimony.

The same is true of Heskett's and Findlay's testimony about their conclusions that SO had been sexually abused, which we also quoted earlier. Again, in the abstract or in
some other context, Heskett's testimony as to whether SO's statements were developmentally appropriate or her observations of SO's physical characteristics and demeanor
ordinarily would not be, in and of themselves, impermissible vouching. The same is true of Findlay's general description of the circumstances that can point to a child's
suggestibility or the possibility that the child has been coached. But, also again, the context differentiates that testimony in this case from cases in which it might otherwise be
admissible. That context is their ultimate individual expert opinions, which we held in Southard were not admissible. As with Avila's testimony, we conclude that Heskett's and
Findlay's testimony constituted impermissible vouching, and defendant's objections to the testimony should have been sustained.

We turn to the challenged testimony concerning victim W. Moussa's testimony concerning W suffered from the same defect. It is true that Moussa's testimony concerning W
being developmentally appropriate, and her description of W's affect change, could be admissible in many circumstances. But that was not true here, because Moussa's
testimony was inextricably bound up with her conclusion that W was sexually abused. Defendant's objections to her testimony as impermissible vouching were well taken.

The state also contends that, even if Avila, Heskett, and Findlay improperly commented on the credibility of SM and SO, the similar objection to Moussa's testimony about W
was not well taken for another reason. The state argues that

"the prohibition against one witness testifying about whether another witness's testimony or out-of-court statements are true or
deceptive is limited to the testimonial evaluation of another trial witness's statement. * * * A comment that purports to evaluate the
deceptiveness or truthfulness of a non-witness's out-of-court remarks is not subject to exclusion under this principle."

(Emphasis in original.) Therefore, the state argues, because W did not testify at the trial, defendant's improper vouching argument fails as it applies to W's statements.

In support of its position, the state relies on State v. Odoms, 313 Or. 76 (/opinion/1423528/state-v-odoms/), 829 P.2d 690 (/opinion/1423528/state-v-odoms/) (1992). In that
case, a woman told the police that the defendant had kidnapped her and then raped and sodomized her. Two police officers questioned the defendant. The defendant initially
denied knowing the woman, and then eventually admitted that he knew her but maintained that his sexual encounters with her were entirely consensual. At the defendant's
subsequent trial, only one of the police officers testified. That *126 officer recounted the conversation that he and the other officer had had with the defendant, including
reporting that the other officer had told the defendant that he, the other officer, did not think that a person would simply make up allegations against another person if there were
not something to them. The defendant unsuccessfully objected to that testimony as improper opinion evidence about the complaining witness's credibility. During the trial, the
complaining witness testified for the state; the defendant and the officer who made the challenged statement did not testify. The defendant ultimately was convicted of the
charged offenses.

On review, in considering the issue, this court in Odoms first discussed its earlier opinion in Middleton, in which the court held that one witness, expert or otherwise, may not
give an opinion on whether he believes another witness is telling the truth. Odoms, 313 Or. at 82, 829 P.2d 690 (/opinion/1423528/state-v-odoms/). The court in Odoms
distinguished Middleton, stating, "[T]he point of Middleton was only to preclude the testimony by one trial witness about whether another trial witness is telling the truth." Id.
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(emphasis in original). On the other hand, the court held, "a relevant out-of-court statement, recounted at trial, generally may not be excluded merely because it is phrased in
the form of an opinion." Id. at 83, 829 P.2d 690 (/opinion/1423528/state-v-odoms/). Explaining that holding, the court stated that the rule against opinion evidence fosters
concrete answers by witnesses, but has no sensible application to statements made out of court. Id.

Notwithstanding the court's emphasis on "trial witnesses," it is evident from the foregoing that neither Odoms nor Middleton is apposite.  Neither case even suggests, much
less compels, the conclusion that a trial witness should be permitted to give an opinion that a nonwitness complainant was telling the truth. In fact, all of the reasons for
preventing one witness from vouching for another witness's credibility at trial apply with equal or greater force when the nonwitness is an unavailable complainant. In that
circumstance, the defendant does not have the ability to confront the complainant or to impeach the accusations against him or her. Permitting a trial witness to vouch for the
credibility of the complainant in such a situation would interfere with the ability of the trier of fact to determine the truth of the allegations, and would be highly unfair to the
defendant.

In this case, the complainant, W, did not testify against defendant because she was too young; defendant, therefore, had no opportunity to confront her. Defendant denied the
accusations that she had made, and the surveillance videotape was inconclusive. That meant that the only information presented to the jury in support of W's allegations came
through the testimony of the adults who had talked to her. Moussa testified that W was "developmentally appropriate in her demeanor, in her verbal language presentation, her
general fund of knowledge," that she interacted with Moussa, that she spoke clearly, and that "developmentally she was on track," but that "there was a significant change of
affect when I did make statements about the nightmares and with the lifting of her skirt in the gym." That expert testimony, like Avila's, Heskett's, and Findlay's, may have been
admissible in the abstract, or in some other context, but in this context it was not. The trial court erred in failing to sustain defendant's objection to Moussa's vouching testimony.

*127 Based on the foregoing analysis, we hold that the trial court erred in admitting the specified expert opinions concerning victims SM, SO, and W.  Defendant's convictions
concerning those victims must be reversed, and the case remanded to the trial court for a new trial. We turn at last to the somewhat different issues surrounding defendant's
conviction for attempted sexual abuse of T.

Defendant argues that the trial court erred in denying his motion for judgment of acquittal on the charge concerning T. In reviewing a trial court's denial of a motion for judgment
of acquittal, the court considers whether any rational trier of fact, accepting reasonable inferences and making reasonable credibility choices, could have found the essential
elements of the crime beyond a reasonable doubt. State v. King, 307 Or. 332 (/opinion/1175262/state-v-king/), 339, 768 P.2d 391 (/opinion/1175262/state-v-king/) (1989). In so
doing, the court reviews the facts in the light most favorable to the state and draws all reasonable inferences in the state's favor. State v. Hall, 327 Or. 568
(/opinion/836535/state-v-hall/), 570, 966 P.2d 208 (/opinion/836535/state-v-hall/) (1998). For purposes of analyzing the sufficiency of the evidence, no distinction exists between
direct and circumstantial evidence. Id. However,

"circumstantial evidence, like direct evidence, must indicate guilt to the extent that there is no reasonable doubt of that conclusion. In
deciding whether a jury issue exists, * * * inferences of innocence [must] be considered that may be drawn from the facts in evidence
(as found in the State's favor) or from the paucity of such facts, and if they are sufficient to create a reasonable doubt, the case may
not be submitted to the jury."

State v. Krummacher, 269 Or. 125, 139, 523 P.2d 1009 (/opinion/1163781/state-v-krummacher/) (1974).

Defendant was charged with attempted first-degree sexual abuse of T. First-degree sexual abuse is defined in ORS 163.427 as follows:

"(1) A person commits the crime of sexual abuse in the first degree when that person:

"(a) Subjects another person to sexual contact  and:

"(A) The victim is less than 14 years of age[.]"

Under ORS 161.405(1), a person is guilty of an attempt to commit a crime "when the person intentionally engages in conduct which constitutes a substantial step toward
commission of the crime." Defendant argues that, viewing the evidence in the light most favorable to the state and drawing all reasonable inferences in the state's favor, there
was no evidence from which the jury reasonably could infer that defendant intentionally engaged in conduct that constituted a substantial step toward sexual abuse of T.

We begin by summarizing the evidence pertaining to the charge involving T. T did not testify at the trial, and, as discussed above, she never indicated to anyone that defendant
had tried to touch her or had done anything to her that could be interpreted as constituting a substantial step toward sexually abusing her. Although T received a CARES
evaluation, no health care professional testified about that evaluation and no documentary evidence relating to that evaluation was admitted at the trial. The state's case
consisted of the testimony of T's mother and Mastrisciano, the surveillance videotape, and defendant's statements on cross-examination.

T's mother stated that T was three years old and she identified T on the videotape. She testified that she and her husband had been contacted by Mastrisciano about the *128
allegations concerning defendant, that they met Mastrisciano at the police station, that they watched the videotape, and that she subsequently took T to CARES for an
evaluation. Mastrisciano testified that he contacted T's parents. He identified T and defendant in a still photo taken from the videotape, and he testified that T was wearing a
dress and was sitting directly across from defendant in that picture.

The surveillance videotape was played for the jury.  The tape shows T entering the Kids Club, where defendant is sitting on a plastic semicircular couch with his back toward
the camera. T walks up to defendant and sits down beside him. When T is sitting on the couch, only the back of her head and shoulders can be seen. Defendant's back is flat
against the couch, but his face is turned toward T. Defendant leans forward, and T gets up, walks in front of him, and sits on a short wall directly across from him. Defendant
picks up a ball and begins to throw it back and forth with her. T comes back and sits down beside defendant again. Defendant then gets off the couch, picks up the ball, and
goes to his knees on the floor in front of her. A few seconds later, defendant lowers his upper body so that his head is at the level with the seat of the couch. The frame at that
moment does not show what direction defendant is looking, and it only shows the back of T's head and shoulders. A few seconds after that, defendant sits back on the couch
next to T. A few seconds later, defendant again picks up the ball and turns his upper body toward T. He then moves to T's other side on the couch and lowers his head in front
of hers, while she lowers her head at the same time. The camera's view of defendant's head at that point is blocked by the back of T's head. When they raise their heads two or
three seconds later, defendant is holding the ball. Defendant and T lower and raise their heads once more. T again goes to the small wall across from defendant and sits down,
and they begin throwing the ball back and forth again. A few seconds later, T comes back to the couch and sits down beside defendant. Then, less than nine minutes after T
walked into the Kids Club, another adult comes and leads T away and defendant leaves the Kids Club.

During the state's cross-examination of defendant, defendant vigorously denied having touched any child or trying to look at her underwear, but he did admit that he was sitting
next to T, that they both looked down at two points, that he was sitting close enough to T to touch her genital area, and that, when he and she were looking down, he could
have been looking at her lap, among many other things.

[9]
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To prove that defendant committed the crime of attempted first-degree sexual abuse of T, the state had to prove beyond a reasonable doubt that defendant intended to engage
in conduct that constitutes a substantial step toward subjecting T to sexual contact. ORS 163.427; ORS 161.405. If the state failed to do so, the trial court was required to grant
defendant's motion for judgment of acquittal.

As discussed above, T never personally stated to anyone that defendant had done anything that could be construed as a substantial step toward subjecting her to sexual
contact. Viewed in the light most favorable to the state, the surveillance videotape and defendant's testimony on cross-examination demonstrate only that defendant had the
opportunity to commit the crime of first-degree sexual abuse. The tape and defendant's testimony prove that defendant sat near enough to touch T and that he looked in the
direction of her lap. Proximity alone, however, is not a substantial step; instead, it is a circumstance that makes a substantial step (if one is taken) meaningful. A rational trier of
fact was not entitled on this record to find beyond a reasonable doubt facts that constituted not only opportunity, but also a substantial step toward subjecting T to sexual
contact.

The state argues in the alternative that defendant's conduct toward the other children constituted a pattern or practice of abuse, and therefore was admissible under OEC
404(3)  to establish his propensity or *129 intent to commit the crime. In our view, however, the state's argument misses the point. To prove an attempted crime, the state
must present evidence that a defendant engaged in conduct constituting a "substantial step" toward committing that crime. Even when viewed in the light most favorable to the
state, however, the videotape of defendant's conduct with respect to SM, SO, and W does not show that, with respect to T, defendant had proceeded beyond having the
opportunity to commit a crime to actually taking a "substantial step" toward the commission of that crime.

We hold that a rational jury could not have found beyond a reasonable doubt that defendant intended to engage in conduct that constituted a substantial step toward the
commission of the crime of first-degree sexual abuse of T. We therefore hold that the trial court erred in failing to grant defendant's motion for judgment of acquittal on that
count and that the Court of Appeals erred in affirming that conviction. Defendant's conviction for attempted first-degree sexual abuse of T therefore must be, and it is, reversed.

The decision of the Court of Appeals and the judgments of the circuit court are reversed as follows: The judgment of conviction against defendant for attempted first-degree
sexual abuse of victim T is reversed, and the case is remanded to the circuit court for entry of a judgment of acquittal on that charge. The judgments of conviction against
defendant for first-degree sexual abuse of victims SM and SO, and the judgment of conviction against defendant for attempted first-degree sexual abuse of victim W are
reversed, and the case is remanded to the circuit court for further proceedings.

NOTES
[1] Employees other than those hired to work in the Kids Club were not supposed to be in that facility, but that rule was not enforced.

[2] Defendant was acquitted of the charges respecting two other alleged victims; therefore, we do not describe the facts surrounding those counts.

[3] The videotapes had no audio portion. The tapes actually consisted of a series of still photographs taken at close intervals�about one photo every second. The videos were
taken from an upper corner of the room. Defendant's back was to the camera most of the time and, even when it was not, defendant's eyes were not visible.

[4] The case had received considerable media attention by that point.

[5] SO's mother had told her to tell the "teacher" if anything like that happened, but neither she nor SO's father called the police or contacted the fitness club management or
Kids Club about SO's story. In fact, SO's father took her back to the Kids Club about 20 times in the month between SO's first mention of the boy who wanted to "play, play,
play" and Mastrisciano's communication to him about the charges against defendant.

[6] As we discuss in detail below in addressing defendant's contention that the evidence was insufficient to support his conviction for attempted first-degree sexual abuse of T,
the only evidence in the record that concerned the allegations respecting T was Mastrisciano's and her mother's testimony, a surveillance videotape showing defendant sitting
close to T, and defendant's acknowledgement on cross-examination that the videotape showed that, at certain points, he had been sitting close enough to T to look at her
underwear and to touch her. No health care professional mentioned T's name at the trial.

[7] The trial court sustained defendant's objection to that last statement and instructed the jury to disregard it.

[8] Defendant also moved for judgments of acquittal on other charges, concerning other victims. The trial court's ruling denying the motion with respect to the other charges is
not at issue in this court.

[9] In fact, in Odoms, the purportedly vouching witness did not testify, but the complainant did. And in Middleton, the main issue before the court was whether an expert could
testify that typical child sexual abuse victims deny or recant abuse allegations when a family member is the alleged abuser. The court held that that testimony, which did not
directly express an opinion on the truth of the victim's testimony, explained to the jury the emotional underpinnings of the witness's "superficially bizarre behavior," Middleton,
294 Or. at 436, 657 P.2d 1215 (/opinion/1159174/state-v-middleton/), and was admissible because it would help the jury "make a more informed decision in evaluating the
credibility of a testifying child." Id. at 437, 657 P.2d 1215 (/opinion/1159174/state-v-middleton/).

[10] The use of expert testimony respecting the specific question whether some other person is telling the truth raises questions concerning a witness' qualifications, the
helpfulness of the opinion, and the likelihood of undue confusion of issues or prejudice to the other party. See generally David H. Kaye, David E. Bernstein, and Jennifer L.
Mnookin, The New Wigmore: Expert Evidence § 1.5, 23-25 (2004) (examining rule and its rationale).

[11] We also conclude that the error was not harmless. We have held that a harmless error is one that has "little likelihood" of affecting the verdict. Keller, 315 Or. at 285, 844
P.2d 195 (/opinion/1249118/state-v-keller/) (so defining harmlessness). In this case, there was no physical evidence of abuse; the children's credibility, therefore, was
paramount. In that circumstance, we cannot conclude that there was "little likelihood" that the experts' testimony affected the verdict.

[12] "Sexual contact" is defined as "any touching of the sexual or other intimate parts of a person or causing such person to touch the sexual or other intimate parts of the actor
for the purpose of arousing or gratifying the sexual desire of either party." ORS 163.305(6).

[13] As noted, the tape consists of a series of still photographs. It includes a clock that permits time intervals to be identified. There is no audio portion.

[14] OEC 404(3) provides:

"Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show that the person acted in conformity therewith. It may, however,
be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident."

[14]
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 Defendant was charged with sex-related crimes for his conduct with five teenage victims. He sought to call into 
question the reliability of the state’s investigation and the victims’ accounts, and, as part of that strategy, he sought to put on 
expert testimony concerning established interviewing protocols and how two victims’ interviews fell short of those protocols. 
The trial court permitted the expert to testify generally about proper interviewing protocols, but it did not allow the expert to 
testify about whether the interviews at issue were in line with such protocols on the grounds that it violated the vouching rule. 
The Court of Appeals affirmed. Held: The vouching rule prohibits testimony that provides an opinion on the truthfulness of 
another witness’s trial or pretrial statements; testimony that does not provide such an opinion and instead gives the factfinder 
a tool in assessing credibility does not violate the vouching rule. The expert’s testimony would have merely identified the 
ways in which the interviews fell short of established interviewing protocols, which would have provided the jury with a tool 
to assess credibility and not an opinion on truthfulness. 

 The decision of the Court of Appeals is reversed. The judgment of the circuit court is reversed, and the case is 
remanded to the circuit court for further proceedings. 

 On review from the Court of Appeals* 
 Morgen E. Daniels, Deputy Public Defender, Office of Public Defense Services, Salem, argued 
the cause and filed the briefs for petitioner on review. Also on the brief was Ernest G. Lannet, Chief 
Defender. 
 Jordan R. Silk, Assistant Attorney General, Salem, argued the cause and filed the brief for 
respondent on review. Also on the brief were Ellen F. Rosenblum, Attorney General, and Benjamin 
Gutman, Solicitor General. 
 Janis C. Puracal, Forensic Justice Project, Portland, and Brittney R. Plesser, Oregon Innocence 
Project, Portland, filed the brief for amici curiae Oregon Innocence Project and Forensic Justice Project. 
 Before Walters, Chief Justice, and Balmer, Nakamoto, Flynn, Duncan, Nelson, and Garrett, 
Justices.† 
WALTERS, C. J. 
[437 P.3d 1123] 
[364 Or. 581] 

                                                 
 * On appeal from Washington County Circuit Court, D. Charles Bailey, Judge. 289 Or App 256, 407 P3d 992 
(2017). 
 † Kistler, J., retired December 31, 2018, and did not participate in the decision of this case. 
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 The judicially created vouching rule1 precludes one witness from commenting on the credibility 
of another witness’s trial or pretrial statements. This criminal case requires us to determine whether 
certain evidence that defendant sought to offer at his trial violated that rule. Defendant was charged with 
sexually abusing several minors, and, as part of his defense, sought to introduce expert testimony not 
only about established protocols for conducting interviews of minors, but also about whether interviews 
of two of the alleged victims were consistent with those protocols. We conclude that the proffered 
testimony did not violate the vouching rule and that the trial court’s preclusion of that evidence was not 
harmless. We reverse the decision of the Court of Appeals, State v. Black, 289 Or.App. 256, 407 P.3d 
992 (2017), and the judgment of the circuit court, and remand to the circuit court for further 
proceedings. 
 A teenage boy, GP, who had been dating defendant’s daughter, reported that defendant had had 
inappropriate sexual contact with him at defendant’s residence. That report triggered an investigation, 
and that investigation uncovered four other teenage victims, one of whom was JN. Ultimately, defendant 
was indicted and proceeded to a jury trial. There, defendant sought to offer the testimony of Dr. 
Johnson, a child psychologist, to explain the established protocols for interviewing children and to 
identify portions of the interviews of GP and JN that, in his opinion, did not meet those protocols. As 
defense counsel explained to the court, 

 “Dr. Johnson is going to be testifying to his general qualifications, which are as a 
psychologist, an experienced psychologist. A psychologist who has been involved in a lot 
of assessments of children, a lot of research connected to assessments of children, 
interviewing of children, formation of questions regarding interviews of children, 
suggestibility research that has applied to adolescents, not just young children. 

[364 Or. 582] 
“There was a suggestion in this case earlier that we only worry about suggestibility when 
it applies to very young children, so he can address that topic from a standpoint of 
research. He can comment on the fact that he has reviewed the [CARES2] interview of 
[GP]. He has reviewed [Detective Massey’s] interview of [JN]. 
“What’s already pretty much established. [He can testify about the] absence of 
exploration of alternative theories or secondary gain[3] in the interview of [GP] relative to 
[JN]. 
“The fact that the methodology used by Detective Massey [in his interview of JN] 
involved not only leading questions, but suggestive questions, and to some degree, what 
an emotionally coercive question is. 
“He will not be offering testimony on any bottom lines. He will not be opining on the 
credibility of any witness or any victim or the defendant. He will not be talking  

[437 P.3d 1124] 
about the results of any psychosexual evaluation.” 

 The state objected, taking the position that Johnson’s testimony about established protocols 
would be admissible but that testimony about whether those protocols had been followed would provide 
                                                 
 1 When we refer to the “vouching rule,” we refer to comments that bolster a witness’s credibility and comments that 
undermine a witness’s credibility. State v. Chandler, 360 Or. 323, 331 n. 3, 380 P.3d 932 (2016). 
 2 CARES is a clinic that evaluates children who may have been sexually abused. State v. Lupoli, 348 Or. 346, 350, 
234 P.3d 117 (2010). 
 3 Johnson explained this as “acting in a way in order to achieve some other end, another end that may not be obvious 
at—at the outset.” 
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a “comment on the method of an interview” and would not be admissible. To permit Johnson to make 
that connection, the state argued, would allow him to impermissibly comment on the credibility of GP 
and JN, and therefore would violate the vouching rule. 
 Defendant sought to clarify that Johnson would not be commenting on whether the detective had 
engaged in an honest interview but rather would be testifying as to whether the detective’s interview of 
JN, for example, raised “concerns for suggestibility.” Notwithstanding that clarification, the trial court 
agreed with the state’s position and ruled that Johnson was not “going to be talking about any of the 
interviews”: 

“I agree with [defendant] that Dr. Johnson can absolutely come in here and talk about 
interviews and how interviews  

[364 Or. 583] 
should be conducted and—and suggestibility and what can be suggested, you know, 
leading questions and how they can, dah dah dah dah. I’m with you on that. 
“He’s just not going to get in to talk about any of the specific interviews in this particular 
case, because that’s—that’s just too close to comment on the credibility. 
“* * * * * 
“I could care less if he says that [the detective] did one of the worse interviews I’ve ever 
seen possible in the case here. 
“It’s the flip side of that is in so doing then, he’s suggesting there that the credibility of 
the witness who made those statements has been affected and is not credible. And, 
therefore, it’s commenting on the credibility of a witness. 
“* * * * * 
“I think you can certainly have Dr. Johnson testify to all the information that he knows 
and that all the things that would make an interview bad and what can happen as a result 
of those bad interviews in a generic sense and these good jurors will be able to tie the two 
together if they so desire.” 

 Johnson testified in accordance with the trial court’s ruling. He explained that appropriate 
protocols include asking open-ended questions and avoiding leading, suggestive, and emotionally 
coercive questions. He also testified that proper lines of inquiry are those that do not encourage 
particular responses and explore alternative hypotheses, including the potential for secondary gain. 
Johnson did not testify about whether the interviewers in this case followed those protocols or asked 
appropriate questions when they interviewed GP and JN. Nor did he testify about the victims’ answers 
to the interviewers’ questions or expressly state an opinion about whether the victims’ statements about 
what had happened to them were truthful. Following the presentation of evidence and the parties’ 
closing arguments, the jury found defendant guilty. 
 Defendant appealed. He argued that the trial court had erred when it sustained the state’s 
vouching objection and prohibited Johnson from testifying that aspects of the  
[364 Or. 584] 
interviews at issue were not conducted in accordance with established standards. The Court of Appeals 
affirmed, concluding that the testimony defendant wanted to offer violated the vouching rule. Black, 289 
Or.App. at 258, 407 P.3d 992. 
 The court explained that the rule prohibiting vouching applies to both a witness’s direct 
comments on the credibility of another witness and to comments that are “tantamount” to such direct 
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comments. Id. at 261, 407 P.3d 992. The court took the position that a determination of whether 
testimony is tantamount to a direct comment on credibility requires a two-fold inquiry: (1) whether the 
testimony is a “‘commonly understood way[ ] of signaling a declarant’s belief that a witness is telling 
the truth’ or, instead, is relevant for a reason other than indicating that a witness may or may not be 
telling the truth”; and (2) whether the testimony is “‘sufficiently beyond the ordinary experience of a lay 
finder of fact’ such that the expert testimony would help the jury make its own informed decision in 
evaluating a witness’s credibility.” Id. at 263, 407 P.3d 992 (quoting State v. Beauvais, 357 Or. 524, 
543, 545, 354 P.3d 680 (2015)). 
[437 P.3d 1125] 
 Applying that test, the Court of Appeals first determined that Johnson’s proposed testimony was 
a commonly understood way of signaling his belief that GP and JN were not telling the truth. In the 
court’s view, that testimony would suggest to the jury that the interviews “did not lead to truthful 
answers” and would not be “relevant for an independent reason.” Id. at 264-65, 407 P.3d 992. At the 
second step in its analysis, the court determined that the proposed testimony would not “provide 
information that was ‘sufficiently beyond the ordinary experience of a lay finder of fact’ such that the 
expert testimony served an additional purpose in helping the jury make an informed decision about 
credibility.” Id. at 264, 407 P.3d 992 (quoting Beauvais, 357 Or. at 545, 354 P.3d 680). Rather, the court 
concluded, defendant hoped to have his expert testify to “conclusions that the jury could adequately 
draw on its own without further witness assistance.” Id. 
 Defendant filed a petition for review in this court, which we allowed. The questions before us are 
whether the trial court correctly sustained the state’s vouching objection to Johnson’s proffered 
testimony and, if not, whether the  
[364 Or. 585] 
trial court’s error requires that we reverse defendant’s judgment of conviction. 
 The vouching rule is a judicially created rule of evidence, the exact contours of which can be 
“difficult to trace.” State v. Chandler, 360 Or. 323, 331, 380 P.3d 932 (2016). The rule “developed 
largely in response to the use of expert psychiatric testimony to attack a witness’s character,” but it has 
come to apply to experts and lay witness alike. Id. at 330, 380 P.3d 932; see State v. Middleton, 294 Or. 
427, 438, 657 P.2d 1215 (1983) (stating that rule applies to all witnesses). The purpose of the rule is to 
ensure that “the jury remains the sole arbiter of witness credibility and that the jury’s role in assessing 
witness credibility is not usurped by another witness’s opinion testimony.” Chandler, 360 Or. at 330, 
380 P.3d 932. To that aim, the rule against vouching prohibits a witness from making a direct comment, 
or one that is tantamount to a direct comment, on another witness’s credibility. Beauvais, 357 Or. at 545, 
354 P.3d 680. The rule “applies to credibility opinions about statements that a witness made either at 
trial or on some other occasion.” Chandler, 360 Or. at 331, 380 P.3d 932; see also State v. Brown, 297 
Or. 404, 443, 687 P.2d 751 (1984) ( OEC 608, which permits a party to attack or support a witness’s 
credibility in the form of reputation or opinion evidence, “complements and supports the long-standing 
position of this court that no witness may pass upon the credibility of another witness in respect to 
specific conduct.”). 
 As the parties note, and as the Court of Appeals determined, Johnson’s proposed testimony 
would not have been a direct comment on the credibility of any witness. Defendant did not propose that 
Johnson would state directly that GP or JN were lying, thereby expressly conveying his opinion that 
their statements were not credible. See State v. Isom, 306 Or. 587, 591-92, 761 P.2d 524 (1988) (“We 
now inform all trial counsel that this type of cross-examination [—i.e., if a witness says ‘x,’ would he be 
lying?—] will not be tolerated in any court in this state.”); see also State v. Charboneau, 323 Or. 38, 42-
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43, 47, 913 P.2d 308 (1996) (state’s introduction of a plea agreement that provides that “the State 
believes this charge accurately reflects the role [the witness] played in the death” of the victim and that  
[364 Or. 586] 
“the state has reason to believe [that the witness’s version of events] is true” analogous to a witness 
making an impermissible comment on the credibility of another witness). The question this case presents 
is whether Johnson’s proposed testimony would have been tantamount to such direct statements. 
 We have stated before that “it is not always easy to draw the line between an inadmissible 
statement that is tantamount to a direct comment on the credibility of a witness and an admissible 
statement that is relevant for a different reason but that tends to show that a witness is telling the truth.” 
Beauvais, 357 Or. at 545, 354 P.3d 680. That is so, at least in part, because much evidence, especially 
expert testimony, will “tend to show that another witness either is or is not telling the truth.” Middleton, 
294 Or. at 435, 657 P.2d 1215. Both parties propose rules that, they argue, help separate statements that 
are tantamount to a direct comment on  
[437 P.3d 1126] 
the credibility of a witness from those that are not. 
 Defendant’s rule is categorical: Testimony is tantamount to a direct comment on the credibility 
of a witness and must be excluded if it rests on the witness’s opinion that another witness is truthful or 
untruthful and conveys that opinion to the factfinder; testimony that conveys information from which the 
factfinder can make an independent determination of truthfulness is not vouching, and, subject to the 
other rules of evidence, is admissible. Applied here, defendant argues that Johnson’s proposed testimony 
was not predicated upon his belief or disbelief of GP’s or JN’s statements. In fact, defendant asserts, he 
did not intend to ask Johnson any questions about those victims’ statements, conduct, or demeanor; 
instead, he intended to ask Johnson about whether the interviewers had appropriately conducted their 
interviews of GP and JN. That testimony, defendant urges, would have been relevant and helpful to the 
jury notwithstanding whether Johnson believed or disbelieved the statements that GP and JN made in 
response to the questions that they were asked. 
 In contrast, the state’s rule casts the vouching inquiry as requiring a weighing process. The state 
proposes that, when an expert witness does not make a direct  
[364 Or. 587] 
statement about the credibility of another witness, but instead makes a statement that reflects an implicit 
opinion about that witness’s credibility, a court must assess both the helpful effect of the evidence and 
the implicit opinion that inheres in it. A court may permit the implicit opinion if the primary effect of the 
evidence is helpful and sufficiently remote from the implicit credibility opinion. That analysis, the state 
argues, implicates the trial court’s discretionary authority under OEC 7024 to assess the helpfulness of 
expert testimony and to balance (consistently with the principles established in OEC 4035) the merits of 
the testimony against the risk that it will improperly influence the jury. Applied here, the state contends 
that the trial court did not err in deciding to preclude Johnson from providing the proffered testimony. 
                                                 
 4 OEC 702 provides: 

“If scientific, technical or other specialized knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, 
training or education may testify thereto in the form of an opinion or otherwise.” 

 5 OEC 403 provides: 

“Although relevant, evidence may be excluded if its probative value is substantially outweighed by the 
danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue 
delay or needless presentation of cumulative evidence.” 
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The jury had been provided with the established protocols and could identify the breach of those 
protocols on its own, so Johnson’s testimony was not particularly helpful. On the other side of the 
balance, permitting Johnson to connect the dots for the jury carried a risk of conveying an improper 
opinion about witness credibility. In that instance, the state contends, the trial court did not abuse its 
discretion in prohibiting the testimony because the risk of improperly influencing the jury outweighed 
the minimal assistance that Johnson could provide. 
 As we will explain, both parties identify relevant questions that a court must address when 
considering the admissibility of expert testimony, but a trial court’s determination of whether testimony 
violates the vouching rule is distinct from a determination of whether that testimony is permitted by the 
Oregon Evidence Code. As the trial court correctly understood, testimony that constitutes vouching is 
categorically inadmissible. Whether proffered testimony  
[364 Or. 588] 
constitutes impermissible vouching is measured by whether it conveys one witness’s opinion of the 
truthfulness of another witness, or, instead, provides information that permits the jury to make that 
determination. A review of our prior cases demonstrates the distinction. 
 In State v. Milbradt, 305 Or. 621, 623, 756 P.2d 620 (1988), the defendant was accused of raping 
two mentally disabled women, both of whom the defendant and his wife occasionally had had over to 
their house for overnight visits. At the defendant’s trial, the state introduced the testimony of a 
psychologist who had interviewed the two women. Id. at 625, 756 P.2d 620. During his testimony, the 
psychologist  
[437 P.3d 1127] 
testified that he had experience with detecting deception and that, in his opinion, one of the victims did 
not display any of the indicators of deception. Id. at 626, 756 P.2d 620. He further opined that the 
victim’s “limited mental capacity” would make it difficult for her to lie without “trip[ping] herself up 
five minutes later” and would “impair her ability to betray someone she perceives to be a friend,” like 
the defendant. Id. at 627, 756 P.2d 620. This court held that that testimony was tantamount to a direct 
comment on the credibility of the victim. Id. at 630, 756 P.2d 620. 
 This court reached the same conclusion about the testimony at issue in State v. Keller, 315 Or. 
273, 275, 844 P.2d 195 (1993), where a medical doctor testified on behalf of the state in a child sex 
abuse case. The doctor explained that, in reaching the diagnosis that the child victim had been sexually 
abused, she had looked for whether the victim had “been coached, been led, is fantasizing, or is indeed 
describing something that happened to her own body.” Id. at 277, 844 P.2d 195. The doctor explained 
that the victim “had given a clear history of an episode of sexual touching which had happened to her 
own body” and that there “was no evidence of leading or coaching or fantasizing.” Id. This court held 
that the doctor’s statements “amount[ ] to testimony that the child was credible” and should not have 
been allowed. Id. at 285, 844 P.2d 195.6  

                                                 
 6 The testimony at issue in Keller also would be inadmissible on a separate ground, based on a trio of this court’s 
recent cases—Southard, Beauvais, and Lupoli. Through the course of those cases, this court has held that a diagnosis of child 
sex abuse that is not based, at least in part, on physical evidence is inadmissible under OEC 702 and OEC 403. State v. 
Southard, 347 Or. 127, 141-43, 218 P.3d 104 (2009). The same is true of the evaluative criteria that are used to make such a 
diagnosis, as they cannot be separated from the diagnosis itself. Lupoli, 348 Or. at 362-63, 234 P.3d 117. However, where the 
diagnosis is based on physical evidence and is admissible, the evaluative criteria that went into that diagnosis also are 
admissible. Beauvais, 357 Or. at 546, 354 P.3d 680. In Keller, the expert had diagnosed the victim with sex abuse in the 
absence of physical evidence, and her testimony with respect to “coaching” was a factor that she used to help her reach that 
diagnosis. See 315 Or. at 275, 844 P.2d 195 (noting that doctor had found no physical evidence of sexual abuse and that 
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[364 Or. 589] 
 Statements by an expert witness that another witness was not “deceptive” or “fantasizing”—as 
the experts in Milbradt and Keller testified—are statements that disclose an opinion about the 
truthfulness of another witness’s statements and that convey that opinion to the jury. See Beauvais, 357 
Or. at 543, 354 P.3d 680 (describing examples of statements “tantamount” to a direct comment on 
credibility as “commonly understood ways of signaling a declarant’s belief that a witness is telling the 
truth”). Such statements signal the expert’s belief that another witness is telling the truth, and they 
invade the jury’s role as the sole arbiter of witness credibility. 
 The same is not true of statements that, although bearing on credibility, are not statements by one 
witness giving an opinion about another witness’s credibility. In Middleton, the 14-year-old victim told 
several people that her father (the defendant) had raped her. 294 Or. at 429, 657 P.2d 1215. After the 
defendant was indicted, but before his trial, the victim stated that she had lied about the rape so that she 
could get “out on her own.” Id. At trial, the victim again testified that the defendant had in fact raped 
her. Id. She was impeached on cross-examination with her pretrial recantation. Id. Following the 
victim’s testimony, both the state and the defendant presented expert testimony from two social workers 
who worked with abused children. Id. Both experts, over the defendant’s objections, were asked by the 
state and permitted to answer whether the victim’s behavior was typical of young rape victims. Id. at 
432-33, 657 P.2d 1215. The defendant appealed, and one of his arguments before this court was that the 
experts’ testimony that the victim had behaved consistently with other victims of child sex abuse was an 
impermissible comment on the victim’s credibility. Id. at 432-34, 657 P.2d 1215. This court held that 
that argument was “not well founded.”  
[364 Or. 590] 
Id. at 435, 657 P.2d 1215. The court acknowledged that “[i]t is true that if the jurors believed the 
experts’ testimony, they would be more likely to believe the victim’s  
[437 P.3d 1128] 
account.” Id. However, the court continued, “[n]either of the experts directly expressed an opinion on 
the truth of the victim’s testimony.” Id. For that reason, the court held that it was not error to admit the 
testimony over the defendant’s vouching objection. 
 State v. Viranond, 346 Or. 451, 212 P.3d 1252 (2009), provides another example. There, two 
witness who, along with the defendant, had participated in a robbery testified against the defendant at his 
trial. Id. at 454, 212 P.3d 1252. The defendant cross-examined the witnesses about the lenient treatment 
they had received from the state and suggested that they had fabricated their testimony to curry favor 
with the prosecution. Id. The state then introduced the testimony of the detective who had interviewed 
the witnesses as part of the robbery investigation and who was present at trial when those witness 
testified. Id. at 455, 212 P.3d 1252. Over the defendant’s objection, the detective testified that the 
witnesses’ trial testimony was “consistent” with their pretrial statements. Id. at 456-57, 212 P.3d 1252. 
On review in this court, defendant argued that the detective’s testimony “serve[d] no real purpose other 
than indirectly to bolster the credibility” of the witnesses and thus constituted an impermissible 
comment on their credibility. Id. at 460, 212 P.3d 1252. In addressing that argument, this court did not 
“deny that the prosecutor’s hope in offering [the detective’s] testimony was that it would” rehabilitate 
the witnesses’ credibility, as that is what the testimony “was supposed to do.” Id. However, that intent 
did not mean that the testimony was inadmissible. Id. The court explained that “consistency has no 
necessary connection with veracity,” as “a witness may repeat the same lie multiple times.” Id. 

                                                                                                                                                                         
expert had reviewed that report in reaching diagnosis). Thus, even if that statement was not inadmissible vouching, it 
nonetheless would have been inadmissible. 
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 The witnesses whose testimony was at issue in Middleton and Viranond did not provide the jury 
with their opinions about the truthfulness of other witnesses; instead, they provided jurors with 
information that they could use to form their own opinions on that issue. The expert in Middleton 
informed the jury that the fact that the victim, a witness at trial, previously had recanted her statements 
was not unusual, and the detective in Viranond informed the jury that two witnesses’ trial testimony was 
consistent  
[364 Or. 591] 
with their pretrial statements. Although those facts could suggest that those witnesses were being 
truthful, the testimony was not vouching. 
 That testimony is not vouching, and therefore not categorically inadmissible, does not mean, 
however, that the testimony is necessarily admissible. See Chandler, 360 Or. at 334, 380 P.3d 932 
(noting principle). To be admissible, proffered testimony must comport with other rules of evidence as 
well. That notion was apparent in Beauvais, where this court discussed the various questions that may be 
presented when a trial court is considering the admissibility of expert testimony. There, the state sought 
to have an expert testify to a diagnosis of sexual abuse based, in part, on physical evidence. Beauvais, 
357 Or. at 528-29, 354 P.3d 680. After determining that that diagnosis was admissible under OEC 702 
and OEC 403, this court took up the defendant’s argument that the expert’s testimony with respect to the 
evaluative criteria used to make that diagnosis was nonetheless inadmissible under the vouching rule. Id. 
at 540, 354 P.3d 680. Resolution of that argument lead this court through a discussion of Milbradt, 
Keller, and Middleton. Id. at 543-44, 354 P.3d 680. After explaining that the testimony in Milbradt and 
Keller was inadmissible because the declarants’ statements were “commonly understood ways of 
signaling a declarant’s belief that a witness is telling the truth,” and that the testimony in Middleton did 
not have that “primary effect,” the court explained that that difference is “not all that distinguishes 
Middleton from Milbradt and Keller.” Id. at 544-45, 354 P.3d 680. The court then went on to discuss 
Middleton ‘s further inquiry into what is properly understood as a discrete inquiry under OEC 702 —
whether testimony is “sufficiently beyond the ordinary experience of a lay finder of fact such that expert 
testimony would” be helpful to the jury. Id. at 545, 354 P.3d 680.7  
[437 P.3d 1129] 
 In Middleton, this court considered whether the experts’ testimony would be helpful to explain 
“superficially  
[364 Or. 592] 
bizarre behavior by identifying its emotional antecedents.” 294 Or. at 436, 657 P.2d 1215. The court 
explained that the test to analyze that question, 

“‘is not whether a jury is capable of drawing its own inferences from the evidence 
presented. Rather, the test is whether the expert’s testimony, if believed, will be of help 
or assistance to the jury.’“ 

Id. at 435, 657 P.2d 1215 (quoting State v. Stringer, 292 Or. 388, 391, 639 P.2d 1264 (1982)). The court 
determined that the experts’ testimony regarding victim recantation would “help the jury better assess 
the witness’s credibility.” Id. at 436, 657 P.2d 1215. 

                                                 
 7 The Middleton court understood the defendant to have made two independent objections: (1) the experts’ 
testimony was an impermissible comment on credibility and (2) the experts’“answers would be opinions.” 294 Or. at 432-34, 
657 P.2d 1215. With respect to the latter, the court stated, “[w]e take this to mean opinions that are inadmissible because they 
are not helpful to the jury, for it is well settled that experts may offer opinions in some situations.”Id. at 434, 657 P.2d 1215. 
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 We do not read the court’s discussion of Middleton in Beauvais as doing anything more than 
noting that, in Middleton, the court had been required to contend with objections based on OEC 702 and 
on the prohibition against vouching. The court’s subsequent discussion of State v. Lupoli, 348 Or. 346, 
234 P.3d 117 (2010), also rests on the idea that, in considering the admissibility of an expert’s 
testimony, a trial court must address objections under the rules of evidence in addition to the vouching 
rule. To understand why, we must start with State v. Southard, 347 Or. 127, 218 P.3d 104 (2009). 
 In Southard, this court held that a diagnosis of child sex abuse that is not based, at least in part, 
on physical evidence is inadmissible under OEC 403, as understood in light of OEC 702. Id. at 140-42, 
218 P.3d 104. The court reasoned that, in that circumstance, the probative value of the diagnosis is slight 
because it is based not on “an abstruse matter of science” but on evidence within the competence of a 
lay finder of fact and is substantially outweighed by the danger of unfair prejudice. Id. at 135, 142, 218 
P.3d 104. In Lupoli, this court built on Southard and held that the evaluative criteria that are used to 
make such a diagnosis are similarly inadmissible. 348 Or. at 362-63, 234 P.3d 117. We explained that 
testimony that might be admissible when considered independently must be considered in context and, 
when so considered in that case, could not be separated from the related diagnoses. Id. Because, under 
Southard, it is OEC 403 and OEC 702 that make a diagnosis of sex abuse inadmissible when it is not 
based on physical evidence, it is logical to conclude that it also is those rules  
[364 Or. 593] 
of evidence that make testimony about the criteria used in such a diagnosis inadmissible. 
 This court’s discussion in Beauvais is consistent with that analysis. In Beauvais, this court 
concluded that, when a diagnosis of sexual abuse is admissible because it is adequately supported by 
physical evidence, testimony about the evaluative criteria underlying that diagnosis and the 
characteristics of the child that led to the diagnosis generally comports with the rules of evidence and is 
admissible. 357 Or. at 545-46, 354 P.3d 680. Such testimony cannot, however, include “a direct 
comment or a statement that is tantamount to stating that the child is telling the truth.” Id. at 546, 354 
P.3d 680. Thus, we understand Beauvais as recognizing a distinction between the rules of evidence, 
particularly those identified in Southard, and the vouching rule. An expert’s opinion that reflects on the 
credibility of another witness must satisfy all evidentiary requirements. 
 In sum, when a party objects to testimony as improper vouching, a court must determine whether 
the testimony provides an opinion on truthfulness or, instead, provides a tool that the factfinder could 
use in assessing credibility. That determination does not necessarily require an assessment of whether 
that specific tool is permitted under the rules of evidence. For example, a court need not consider, as part 
of a vouching inquiry, whether expert testimony is sufficiently beyond the experience of a lay juror to 
meet the test of admissibility under OEC 702 and OEC 403. If a court determines that testimony 
constitutes vouching because it provides an opinion about the truthfulness of another witness and not 
information that could be helpful to jurors in forming their own opinions about that subject, the court 
must prohibit the testimony. If the testimony does not provide such an opinion, the court must then 
consider any other objections to the testimony that are raised by the parties. 
[437 P.3d 1130] 
 Applying the foregoing to the evidence at issue here, Johnson’s proposed testimony would not 
have provided jurors with his opinion on the truthfulness of GP or JN. Rather, Johnson’s testimony 
would have identified the ways in which the interviews of GP and JN fell short of established 
interviewing protocols and would have provided information that  
[364 Or. 594] 
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would have been helpful to the jury in assessing the credibility of those witnesses. The trial court erred 
in concluding that the testimony would have been impermissible vouching and in prohibiting it under 
that rule. 
 As indicated, however, that does not necessarily mean that the testimony that the trial court 
precluded Johnson from relating was admissible. All testimony must meet the requirements of the 
Oregon Rules of Evidence, and the state contends that that portion of Johnson’s testimony was 
inadmissible under OEC 702 and OEC 403. Specifically, the state argues that the trial court reasonably 
concluded that Johnson’s proposed testimony about the interviewers’ alleged shortcomings would 
provide little help to the jury while carrying a risk of conveying an improper opinion about witness 
credibility. For that reason, the state argues, the trial court did not abuse its discretion in limiting 
Johnson’s testimony under those rules of evidence. 
 The record does not indicate, though, that the trial court ever exercised its discretion under OEC 
702 and OEC 403.8 As an initial matter, the state’s objection to Johnson testifying with respect to the 
specific interviews was that it would be an impermissible comment on the credibility of witnesses. And, 
the trial court made clear that it agreed with the state, ruling that Johnson could not talk about any 
specific interview because it would be “commenting on the credibility of a witness.” The trial court did 
state, as it finished its explanation for its ruling, that Johnson could testify to the established standards of 
interviews and that “these jurors are smart enough—in fact, very smart folks, that they can—they can 
[tie] together whatever you need them to tie together.” However, we cannot say that that amounted to a 
ruling that Johnson’s proposed expert testimony was inadmissible under OEC 702. See  
[364 Or. 595] 
Stringer, 292 Or. at 391, 639 P.2d 1264 (“The test is not whether a jury is capable of drawing its own 
inferences from the evidence presented. Rather, the test is whether the expert’s testimony, if believed 
will be of help or assistance to the jury.”). In fact, if anything, the trial court suggested that Johnson’s 
testimony, at least generally, would be admissible under OEC 702; the court determined, and the parties 
agreed, that no OEC 104 hearing was necessary because, in the court’s view, “there’s [not] going to be 
any issues whether [Johnson’s testimony] is scientific” and would meet all relevant requirements. 
 Moreover, although the record suggests that the trial court identified the prejudicial effect of 
allowing Johnson to testify to the specific interviews—i.e., that it would get “too close to comment on 
the credibility”—the record does not support an inference that the trial court identified the probative 
value of that evidence or weighed it against the prejudicial effect it identified. See State v. Anderson, 363 
Or. 392, 406, 423 P.3d 43 (2018) (“[A] court will make a sufficient record * * * if the trial court’s 
ruling, considered in light of the parties’ arguments, demonstrates that the court balanced the appropriate 
considerations.”); State v. Mayfield, 302 Or. 631, 645, 733 P.2d 438 (1987) (in making a decision under 
OEC 403, a judge is to identify the probative value of evidence and balance it against its prejudicial 
effect; the judge errs “if the judge fails to exercise discretion, refuses to exercise discretion[,] or fails to 
make a record which reflects an exercise of discretion.”). And, as we stated above, the state did not 
object to the evidence on OEC 403 grounds, and the parties did not make any argument with respect to 
that rule. See  
[437 P.3d 1131] 

                                                 
 8 Not all questions that arise under OEC 702 are questions that permit an exercise of discretion. See State v. Jesse, 
360 Or. 584, 598-600, 385 P.3d 1063 (2016) (reviewing for error of law trial court’s ruling under OEC 702 that expert’s 
testimony was not helpful because “it lacked a sufficient nexus to [the] defendant’s theory of defense that his apparent 
admissions to [his wife] and the deputies were not actual confessions of guilt”); State v. Rogers, 330 Or. 282, 315, 4 P.3d 
1261 (2000) (“[T]his court reviews without deference for errors of law whether a trial court properly applied OEC 702 to 
decide whether an expert is qualified to give testimony relative to a particular topic [.]” (Emphasis in original.)). 
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Anderson, 363 Or. at 397-98, 423 P.3d 43 (objection and parties arguments concerned the probative 
value of evidence measured against its prejudicial effect); State v. Johanesen, 319 Or. 128, 138-39, 873 
P.2d 1065 (1994) (same). Accordingly, we cannot conclude, as the state argues, that the court exercised 
its discretion and permissibly excluded Johnson’s testimony under OEC 702 or OEC 403. 
 The final question for our consideration, then, is whether the trial court’s error in excluding 
Johnson’s testimony requires reversal. Errors that had “little likelihood of affecting the verdict” are 
harmless and do not warrant  
[364 Or. 596] 
reversal. State v. Henley, 363 Or. 284, 307, 422 P.3d 217 (2018). “In making a determination of 
harmlessness, the court does not ask whether the evidence of guilt is substantial or compelling, but 
rather whether the trial court’s error was likely to have influenced the verdict.” Id. An error is less likely 
to be harmless where it relates to a central factual issue in the case. State v. Bement, 363 Or. 760, 779, 
429 P.3d 715 (2018). “But even when evidence relates to a central factual issue, its exclusion may be 
harmless if it is ‘merely cumulative of,’ instead of ‘qualitatively different than,’ evidence presented to 
the factfinder.” Id. (quoting State v. Davis, 336 Or. 19, 34, 77 P.3d 1111 (2003)). We note that 
“scientific evidence or evidence perceived by lay jurors to be scientific in nature possesses an unusually 
high degree of persuasive power.” Henley, 363 Or. at 307, 422 P.3d 217. 
 The state gives two reasons for its harmlessness argument—that Johnson’s proposed testimony 
did not relate to a central factual issue, and that it was not qualitatively different than the evidence that 
the jury heard. With respect to its first reason, the state contends that defendant took the position at trial 
that the allegations against him were fabricated for reasons unrelated to flaws in forensic interviewing. 
Thus, the state asserts, the principal question before the jury was whether it should give any credence to 
the victims’ allegations of abuse, including allegations that were made before any forensic interviews 
were conducted. In that context, the state urges, there is little likelihood that the jury’s ultimate 
conclusion would have been affected by Johnson’s identification of potential flaws in those interviews. 
 The state is correct that defendant questioned the credibility of the victims’ initial allegations of 
abuse, but his case was not so limited. Throughout trial, defendant consistently raised an issue with the 
quality of the state’s investigation in its entirety. Defendant argued in opening statements that, although 
it was conducted with the best intentions, the investigation was not objective and law enforcement 
settled on defendant’s guilt as soon as the first disclosure by GP was made. Defendant thoroughly 
questioned witnesses on those issues and drew the jury’s attention to them in closing argument: 
[364 Or. 597] 

 “It’s not about a conspiracy. It’s about the government and the government’s 
community partners not doing a good job, and it’s spilling over into the very nature and 
quality of the evidence that’s presented to you. And it’s spilling over in impact on the 
evidence that’s been presented to you in this case. * * * 
 “So what the State wants you to do is exercise your emotion, ignore the State’s 
use of emotional coercion in the course of investigation, and even ignore the—appeal to 
your own emotions, ignore how the State sculpted the flow of evidence in this case. How 
the government sculpted the flow of evidence in this case through its conduct, and only 
look at selective evidence that was consistent with the State’s theory of guilt, and then of 
course appeal to your emotions, and ask you to find the defendant guilty.” 

Johnson’s testimony was crucial to defendant’s assertion that the conclusions that the state reached were 
not reliable, and the state is incorrect in its argument that his testimony did not relate to a central issue in 
this case. 
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 The second reason that the state advances to support its argument that the trial court’s error was 
harmless also is unpersuasive. The state contends that Johnson’s proposed testimony would have been 
cumulative of, and not qualitatively different than, evidence that defendant adduced from other 
witnesses. Specifically, the state argues that Johnson’s general testimony about the appropriate interview 
protocols, including the kinds of questions that are permitted and the need to  
[437 P.3d 1132] 
explore secondary gain, fully equipped the jury to identify “potential flaws” in the forensic interviews of 
GP and JN. Having Johnson explicitly identify problematic portions of those interviews, the state posits, 
was unnecessary, especially considering that defendant repeatedly focused the jury’s attention on those 
portions of the interviews throughout trial.9 
 The state is correct that there was evidence from which the jury could have identified flaws in 
the forensic interviews of GP and JN. Defendant thoroughly questioned  
[364 Or. 598] 
the interviewers about questionable aspects of their respective interviews, and, in doing so, he 
highlighted their “potential flaws.” But those examinations did not yield any admissions that those 
aspects of the interviews were in fact problematic. Rather, the interviewers explained away or justified 
their techniques, or, at best, they minimized the significance of their errors. Although defendant’s offer 
of proof was abbreviated, it informed the court that Johnson would not only identify established 
interview protocols but also would specify the deficiencies in the interviews that were conducted in this 
case. The interviewers’ testimony did not fit that bill. 
 To be sure, the detective who interviewed JN acknowledged that interviews must be carefully 
constructed to avoid influence on the answers given, and that he had begun his interview with JN by 
telling him that it was important to hold defendant accountable and that the information JN had was 
important. The detective did not concede error, however; instead, he offered a justification: 

 “[Beginning the interview that way] would be consistent in my behavior when 
I’m talking to any young person, or anybody whatsoever that is involved in a case, is just 
discussing how important what they have to tell me is, and reassuring them that, you 
know, I’m there to listen and what they have to say to me is important.” 

The detective also did the same thing in another exchange highlighted by the state. There, the detective 
acknowledged telling JN about “classic defense strategies” in these kinds of cases; but, when asked how 
defense strategies were relevant, he did not concede that that topic was improper. Instead, the detective 
again defended his approach: 

 “Well, if it was toward the end of the interview and I didn’t know how much 
more contact I would have with them, I’d like to do everything I could to prepare them 
for the difficulties of what might be ahead of them.” 

Justification and defense of an interview is qualitatively different than expert testimony that the 
interview was flawed. 
 Perhaps the exchange referenced by the state that best supports its argument that Johnson’s 
testimony would have been duplicative is the following: 
[364 Or. 599] 

                                                 
 9 The state also argues that defendant identified the problematic parts of the interviews in his closing arguments. 
That argument is not well taken. What a party says in closing argument is not evidence, and the jury in this case was 
instructed on that point. See UCrJI 1004 (defining evidence). 
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 Counsel: “Do you remember talking to [JN] that his coming forward and what he 
had to say could stop [defendant] from harming other kids? 
 Detective: “I don’t specifically recall those words, but— 
 Counsel: “Would you agree that that concept or that kind of statement puts a lot 
of pressure and responsibility onto an 18- or 19-year-old? 
 Detective: “It may. 
 “* * * * * 
 Counsel: “And of course, one of the things that pressure can do is it can influence 
people, can it not? 
 Detective: “Depending on the circumstances, possibly. 
 Counsel: “Do you recall sharing with [JN] relevant to [defendant] that, ‘It’s really 
important that we stop him?’ 
 Detective: “I don’t recall those specific words, but it was very important for me, 
yes. 
 Counsel: “But you agree, you have a job, right? 
 Detective: “Yes. 
 Counsel: “This wasn’t about [JN’s] job, right? [JN], in terms of whether or not 
he’s a victim of a crime, it’s not about his employment obligations, correct? 

[437 P.3d 1133] 
 Detective: “That’s correct. 
 Counsel: “It’s about what has or has not happened to him, correct? 
 Detective: “That is correct. 
 Counsel: “It’s not about what his social obligations or responsibilities are to 
society or the community, correct? 
 “* * * * * 
 Detective: “[JN]’s social responsibilities are completely up to [him]. I cannot 
answer that question, Sir. 
 Counsel: “And you would agree that it’s not part of your job, when conducting a 
forensic interview or a first interview, to try and influence [JN] in terms of what his 
responsibilities are or are not, correct? 
 Detective: “No [that is not my job].” 

[364 Or. 600] 
But even the detective’s acknowledgments in that discussion were not definitive. The detective testified 
only that such statements “may” put pressure on a teenager; it depended on the circumstances.10 
                                                 
 10 The state notes that the CARES interviewer testified that, as a general matter, she would “try” to avoid telling a 
child that, if the abuse happened, then “we need to worry about the safety of other children.” That testimony, the state argues, 
alerted the jury that the detective’s similar statement to JN was not proper. The problem with that argument, however, is that 
the CARES interviewer testified to a hypothetical and as a general matter, whereas Johnson’s testimony would have been 
based on the actual interview at issue and its attendant circumstances. In other words, the testimony of the CARES 
interviewer, coupled with the detective’s acknowledgement that he made the statement (but not that the statement was 
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Considered as a whole, the detective’s testimony suggests that he did not think such circumstances were 
present here. For example, when questioned by defense counsel about the use of leading-questions in an 
interview, the detective again stated that it depended on the circumstances whether their use was 
appropriate: 

 Counsel: “You have training about how to conduct an interview, do you not? 
 Detective: “Yes. 
 “* * * * * 
 Counsel: “And * * * one of your goals is to ask reasonably open-ended questions 
so that you are not over-influencing an answer with your presuppositions or goals, 
correct? 
 Detective: “Based on circumstances, yes. 
 Counsel: “Well, is it ever appropriate for you to ask questions in a manner that 
shapes or sculpts the answer to be consistent with a presupposition or bias about what 
may have happened in your opinion? Is it ever appropriate to ask those kinds of questions 
of a critical witness as a detective? 
 Detective: “Based upon—depending on the circumstances, sometimes that can 
happen. It’s not ideal. But, yeah, sometimes it can happen. If you’re trying to recap 
something that somebody has already gone over with you briefly, it’s a difficult moment 
for them to explain it, sometimes you do ask leading questions to help them get through 
it, you know, especially if it’s something that you’re already previously aware of.” 

[364 Or. 601] 
 The detective also offered a similar justification when the prosecutor questioned him about the 
same topic: 

 Prosecutor: “Open-ended questions, lots of talk about leading witnesses, you 
described some times in which leading witnesses would be appropriate. In your training 
and experience are—how might your concern be different about leading witnesses when 
you’re dealing with teenagers, meaning 14 to 17-year-olds, as opposed to preschool ages? 
 Detective: “There’s a significant difference in the cognitive abilities of teenagers 
versus preschoolers or grade school children. 
 Prosecutor: “So would you be more likely as a detective to use leading questions 
when having a conversation with a teenager or a preschooler? 
 Detective: “Much more likely with a teenager.” 

And the detective justified his approach to the investigation when defense counsel questioned him about 
his investigation of GP’s allegations. Defendant noted that when GP first officially disclosed defendant’s 
abuse, he told his primary care provider that he was  
[437 P.3d 1134] 
upset with defendant because defendant had imposed dating restrictions on his daughter after 
discovering that she and GP had been intimate. Although the report containing that statement was 
available to the detective, neither the detective nor the CARES interviewer had attempted to obtain it or 

                                                                                                                                                                         
improper), would not be the same as having Johnson opine whether the detective’s statement was improper under the 
circumstances. 
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were aware of the notation. When questioned about that report, the detective acknowledged that such 
documentation can be important but testified that in this case it was not: 

 Counsel: “[I]sn’t it important, Detective, when you get contextual information 
about potential bias, secondary gain or motive on the part of a complaining witness or 
victim, isn’t it important when you have documentation both from the suspect and the 
alleged victim that addresses the same topic or the same potential motive? 
 Detective: “In some cases it can be. 
 Counsel: “Okay. In this case you didn’t consider it to be important? 
 Detective: “No.” 

[364 Or. 602] 
 In all, we do not consider the detective’s testimony to be an adequate substitute for Johnson’s 
proposed testimony. The detective did not acknowledge that his statements or questions were 
problematic, and, when pressed on certain statements, he stated that their use would not be problematic 
under some circumstances. Particularly in light of the fact that the detective had testified that he had 
received training in how to conduct interviews and had experience in doing so, the jury may have given 
substantial weight to his explanations and relied on the answers that JN and GP gave in their interviews. 
Had Johnson been permitted to testify, he would have been able to point out the specific ways in which 
the detective failed to follow standard protocols and to explain whether deviations from those protocols 
were warranted. 
 We also do not view Johnson’s prospective testimony about GP’s CARES interview as 
necessarily duplicative. The error that defendant identified in that interview was that the CARES 
interviewer did not fully explore the motives for GP’s allegations, specifically that GP had expressed 
frustration with defendant’s dating restrictions. Although the CARES interviewer acknowledged that she 
had not obtained the primary care provider’s report containing that information and that she had not 
specifically explored whether GP was frustrated with defendant for interfering with GP’s relationship 
with his daughter, she did not acknowledge that that mistake was significant. The CARES interviewer 
testified that she had generally explored the topic of secondary gain and that she was unsure that the 
primary care provider’s report “would have changed any of [her] interview with” GP. Johnson could 
have testified about whether the interviewer should have proceeded differently in light of that report. 
 In sum, we hold that Johnson’s proposed testimony related to central issues in the case and 
would not have been cumulative of the evidence that defendant was able to adduce from other witnesses. 
Johnson would have testified to the specific instances in which the interviewers failed to follow 
established protocols. The interviewers did not acknowledge those deficiencies, and we therefore 
conclude that the trial court’s failure to admit the proffered evidence was not harmless. 
[364 Or. 603] 
 The decision of the Court of Appeals is reversed. The judgment of the circuit court is reversed, 
and the case is remanded to the circuit court for further proceedings. 
Garrett, J., dissented and filed an opinion, in which Balmer, J. joined. 
 GARRETT, J., dissenting. 
 I agree that the trial court erred for the reasons stated in the majority opinion. However, I 
conclude that that error was harmless because defendant has not shown that the trial court’s ruling was 
more than a little likely to affect the verdict. Because the majority concludes otherwise, I respectfully 
dissent. 
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 We may reverse a criminal conviction because of evidentiary error only if we are able to 
determine that the error was not harmless. Or. Const., Art. VII (Amended), § 3 (“If the supreme court 
shall be of opinion, after consideration of all the matters thus submitted, that the judgment of the court 
appealed from was such as should have been rendered in the case, such judgment shall be affirmed, 
notwithstanding any error committed during the trial[.]”);  
[437 P.3d 1135] 
State v. McAnulty, 356 Or. 432, 460, 338 P.3d 653 (2014); State v. Davis, 336 Or. 19, 28, 77 P.3d 1111 
(2003). Evidentiary error is not presumed to be prejudicial. OEC 103(1). The burden of demonstrating 
that an error was not harmless lies with the defendant. State v. Lotches, 331 Or. 455, 487, 17 P.3d 1045 
(2000) (“A defendant in a criminal case assigning error to the exclusion * * * of evidence must establish 
that the error was not harmless.”). 
 In this case, defendant challenges the trial court’s ruling excluding certain testimony that Dr. 
Johnson would have offered. To be entitled to a new trial, defendant must show that there was more than 
a little likelihood that the error affected the jury’s verdict. Davis, 336 Or. at 32, 77 P.3d 1111; Lotches, 
331 Or. at 487, 17 P.3d 1045. Resolution of that issue turns on the nature of the testimony that was kept 
out, considered in the light of testimony that Johnson was allowed to give, as well as all of the other 
evidence at trial. That evaluation, in turn, rests on defendant’s offer of proof. And therein lies the 
problem: Defendant’s offer of proof is simply insufficient to permit any inference that the excluded 
testimony, if admitted, would have made a difference. 
[364 Or. 604] 
 Defendant’s theory was that Detective Massey’s interview of JN was flawed because he asked 
leading and emotionally coercive questions, and that the CARES interview of GP was flawed because 
the interviewer failed to explore “secondary gain”—that is, possible reasons that GP might be “acting in 
a way * * * to achieve some other end”; according to defendant, the interviewer should have asked GP 
questions about his being upset with defendant for restricting access to defendant’s daughter, with whom 
GP was having an intimate relationship. In support of defendant’s theory, defendant cross-examined the 
detective and the CARES interviewer on those topics. Then, Johnson testified generally about the 
problems that leading and emotionally coercive questions pose for the reliability of interviews, including 
by offering hypothetical examples of problematic questions and statements. He further explained what 
“secondary gain” is and the importance of exploring it in interviews. 
 Our only source of understanding what additional testimony Johnson would have given but for 
the trial court’s ruling is defendant’s offer of proof, which defendant presented after cross-examining the 
detective and the CARES interviewer. The offer of proof identifies two discrete topics about which 
Johnson would have testified: 

 “What’s already pretty much established. The absence of exploration of 
alternative theories or secondary gain in the interview of [GP] relative to [JN]. 
 “The fact that the methodology used by [the detective in his interview of JN] 
involved not only leading questions, but suggestive questions, and to some degree, what 
an emotionally coercive question is.” 

(Emphasis added.) Importantly, however, defendant—undoubtedly aware of the vouching issue—made 
broader representations about what Johnson would not say: 

 “He will not be offering testimony on any bottom lines. He will not be opining on 
the credibility of any witness or any victim or the defendant. He will not be talking about 
the results of any psychosexual evaluation.” 
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[364 Or. 605] 
(Emphasis added.) On review, defendant reiterates that Johnson “in no way” would have commented on 
the statements of JN and GP. 
 Thus, we can discern from defendant’s offer of proof that Johnson, after testifying about the 
importance of exploring secondary gain, would have testified that the CARES interviewer failed to do 
that, and, after testifying about the importance of not asking leading and emotionally coercive questions, 
would have testified that the detective did that. But Johnson would have avoided offering any “bottom 
line” conclusions about the impact on either victim’s credibility. In short, the offer of proof permits the 
inference that Johnson would have done just two specific things: point out that the CARES interviewer 
did not explore secondary gain and highlight discrete parts of the detective’s interview in which the 
detective asked questions and made statements that could be considered leading or emotionally coercive. 
 But the jury heard that evidence in other ways. With respect to the CARES interview of GP, 
defendant presented evidence in the form of medical records kept by GP’s primary care provider 
indicating that GP had  
[437 P.3d 1136] 
disclosed abuse to GP’s primary care provider more than a week before the CARES interview, and that 
the primary care provider’s notes indicated that GP could have had a motive to try to achieve “some 
other end”: 

“Now [GP] is upset at [defendant] because he is restricting access to his daughter, [A], 
after discovering [A] and [GP] had been intimate beyond what is allowed under family 
rules.” 

On cross-examination, the CARES interviewer admitted that she had not reviewed the primary care 
provider’s notes before evaluating GP and that the above-quoted entry was not something of which she 
was aware when she interviewed GP. The CARES interviewer then acknowledged that she had not 
asked GP whether he was angry that defendant was interfering with his relationship with defendant’s 
daughter. Thus, in substance, the CARES interviewer admitted that she had not explored that theory of 
secondary gain. 
 That evidence is not qualitatively different than what Johnson would have said about the CARES 
interview,  
[364 Or. 606] 
at least as far as we can tell from the narrow offer of proof. See State v. Bement, 363 Or. 760, 779, 429 
P.3d 715 (2018) (“[E]ven when evidence relates to a central factual issue, its exclusion may be harmless 
if it is ‘merely cumulative of,’ instead of ‘qualitatively different than,’ evidence presented to the 
factfinder.” (Quoting Davis, 336 Or. at 34, 77 P.3d 1111.)). Moreover, the state did not attempt to refute, 
either in redirect of the CARES interviewer or in closing argument, that GP’s documented animus for 
defendant’s dating restrictions would be the kind of secondary gain that should be explored in an 
interview.1 
 With respect to the detective’s interview of JN, during cross-examination, the detective 
acknowledged the differences among open-ended, leading, and emotionally coercive questions, and 
agreed that it is important to ask open-ended questions so that the answer is not influenced or 
“contaminated.” After doing so, the detective acknowledged, among other things, that he told JN that 
coming forward could stop defendant from harming other kids, and that that statement “may” have put 
                                                 
 1 The detective testified that he also was unaware of the primary care provider’s report until defendant’s trial, 
admitting that that was an “egregious oversight” on his part. 
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“a lot of pressure and responsibility onto an 18- or 19-year old.” The detective further conceded that, 
“[d]epending on the circumstances,” such pressure can “influence people.” A videotape of the 
detective’s interview of JN was played for the jury. 
 In light of the concessions that defendant elicited from the detective on cross-examination, it is 
not clear what the excluded testimony from Johnson would have added except for a kind of confirmation 
that the detective’s interview had those features that the detective had already described in his own 
testimony. And, although the detective did not expressly admit that some other questions were “leading” 
questions, defendant had everything he needed to point out during his closing argument which questions 
and statements were leading or suggestive by Johnson’s standards: 

 “Detective Massey applied a lot of pressure in this case. And he certainly put a lot 
of pressure on [JN]. * * * Right at the start of the conversation, * * * Detective Massey 
says to  

[364 Or. 607] 
[JN], ‘We really need your help. We need to hold this guy accountable.’ 
 “* * * And when you watch that [in the interview], say to yourself, ‘* * * Why is 
he starting out with a cheerleading alliance reference? An appeal to emotionality and 
double appeal to emotionality, why is he doing that if we’re involved in a process that 
seeks facts and seeks the truth?’ 
 “* * * * * 
 “Why does Detective Massey start out * * * ‘We need to hold this guy 
accountable for his behavior.’ Just look at that statement, and think of how emotionally 
laden it is. It creates a sense of responsibility for [JN], on multiple levels. 
 “And then depending on what [JN’s] predisposition social alliances [with the 
other victims and parties involved], issues with secondary gain may be. Think about how 
that emotionally coercive alliance approach can contaminate the production of evidence.” 

 The state made no attempt at trial to argue that the detective’s interview did not 
[437 P.3d 1137] 
include questions and statements that were leading, suggestive, and emotionally coercive. Nevertheless, 
the majority points to the detective’s testimony that he believed that his use of certain questioning 
techniques in the JN interview was justified under the circumstances. The majority relies on that 
testimony to suggest that the exclusion of Johnson’s additional testimony was prejudicial. 
 But that suggestion ignores the limited understanding of the excluded evidence that we can gain 
from defendant’s narrow offer of proof, which does not allow an inference that Johnson would have 
contested the detective’s assertion that, under the circumstances, his technique was justified. If anything, 
the offer of proof suggests the contrary, as it indicates that Johnson would have simply observed 
“[w]hat’s already pretty much established”—that is, that the detective’s interview had certain features—
and that Johnson would have avoided any bottom line conclusions flowing from that observation. 
 On review, defendant himself has done little to develop an argument that the error was not 
harmless, other  
[364 Or. 608] 
than to point out that counsel’s arguments are not evidence and that the jury might have been more 
likely to reach defendant’s desired conclusions if there was evidence from an expert expressly drawing 
the same conclusions. To be sure, counsel’s arguments are not evidence, and evidence perceived by lay 
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jurors to be scientific in nature can tend to be more persuasive than other evidence. See State v. Henley, 
363 Or. 284, 307, 422 P.3d 217 (2018). Here, however, the conclusions that defendant asked the jury to 
draw—that certain questions could be considered “leading,” “suggestive,” or “coercive” under the 
standards articulated by Johnson—were not especially scientific or complicated. From Johnson’s clear 
explanations and hypotheticals, as well as the detective’s own concessions on cross-examination, the 
jury could readily determine that the detective had asked potentially leading, suggestive, and coercive 
questions.2 There is little reason to think that additional testimony from Johnson—stating what, by that 
point, was plain and uncontested—would have caused the jury to reach a different verdict. 
 If, as the majority concludes, it is not harmless error for a trial court to preclude an expert from 
offering testimony that is as limited and unessential as this, it is difficult to imagine when an error in 
excluding testimony from any witness—either expert or lay—would ever be harmless. Cf., e.g., State v. 
Klein, 352 Or. 302, 314-15, 283 P.3d 350 (2012) (even where erroneously excluded testimony did not 
demonstrate “exactly the same thing” as properly admitted testimony and “would have provided a 
different perspective and a different emphasis than” the properly admitted testimony, the error was 
harmless “because the jury heard the same facts” through properly admitted evidence). I respectfully 
dissent. 
 Balmer, J., joins this dissenting opinion. 

                                                 
 2 Those conclusions were, ultimately, small components of defendant’s larger theory that the state’s investigation, in 
its entirety, was deficient. Therefore, the excluded evidence’s relation to a central factual issue in the case was somewhat 
attenuated. Cf. Bement, 363 Or. at 779, 429 P.3d 715 (evidentiary error more likely to affect a verdict if the error relates to a 
central factual issue). 
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THE USE OF 
JUVENILE RECORDS

WHEN,  WHY,  AND HOW CHILD WELFARE AND JUVENILE RECORDS 
CAN BE OBTAINED AND USED IN OTHER CASES

Photo by Wesley Tingey on Unsplash

WHEN DO RECORDS ISSUES ARISE?

Photo by Sharon McCutcheon on Unsplash
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WHEN OTHER CASES IMPLICATE 
CHILD WELFARE OR DEPENDENCY RECORDS

• A current dependency case may trigger a request for records from a prior 
dependency case, or from another child or a sibling’s dependency case.

• A criminal case involving child abuse, endangerment, or a child victim may 
generate a request for records from ODHS or from a dependency case.

• A domestic relations case may prompt a records request from ODHS or 
a dependency case.

PRACTICE TIP!

• Jurisdiction in a juvenile 
dependency case must 
relate to a current threat of 
harm. 

• An archeological expedition 
is likely inappropriate. Photo by Markus Spiske on Unsplash
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EXAMPLES OF SPECIFIC RECORDS

• Relevant records may include:

• Assessment summaries,

• Family reports, 

• Case notes, 

• Evaluations or treatment records. 

WHAT LAWS PROTECT THESE RECORDS?

Photo by David Veksler on Unsplash
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STATE AND FEDERAL LAWS PROVIDE PROTECTION

• Health Insurance Portability and 
Accountability Act (HIPAA)

• 42 USC § 1320d-2; 45 CFR § 164.512(e) 
– Protection against unauthorized use or 
disclosures of health information.

• Public Health Service Act (PHSA)

• 42 USC § 290dd-2; 42 CFR Part 2 –
Confidentiality of records related to 
substance use disorder treatment. 

• ORS 409.225 – Confidentiality of child 
welfare records. 

• ORS 419A.255 – Confidentiality of juvenile 
court records.

• ORS 419B.035 – Protection against 
disclosure of records and reports compiled 
pursuant to child abuse reporting laws. 

• ORS 179.505 – Protection against disclosure 
of information by health care services 
providers.

PRACTICE TIP!

• ORS 179.505 defines 
psychotherapy notes. 

• Psychotherapy notes do not 
include summaries of 
diagnosis, functional status, 
treatment plans, symptoms, 
or prognosis. 

Photo by Marcel Strauß on Unsplash



Chapter 3—Presentation Slides: The Use of Juvenile Records

 3–52021 Juvenile Law: A Little Bit of Knowledge and Perspective Can Go a Long Way

HOW CAN YOU ACCESS 
PROTECTED RECORDS? 

Photo by iMattSmart on Unsplash

USE AN ORDER TO PRODUCE AND PROTECT

• Everything except alcohol and drug records 
can be released with a motion showing good 
cause why the disclosure is necessary.

• Alcohol and drug records covered by the 
PHSA require notice to the treatment 
provider, as well as a good cause showing –
even for re-release. 

• When requesting records, be specific about 
the type of records you are seeking. 

• Your motion for an order to produce and 
protect should include: 

• A proposed order to produce.

• A proposed protective order limiting 
the use and re-disclosure of records.

• A request for an in camera inspection 
prior to release of the records. 
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EXAMPLES OF PROTECTIVE ORDER LANGUAGE

• ODHS shall produce copies of records that are subject to the subpoena issued.  Any copies 
produced by ODHS shall not be available for public inspection.

• Parties to this proceeding shall not use or disclose records obtained in conjunction with this 
protective order for any purpose other than this proceeding.

• None of the records obtained in conjunction with this protective order may be duplicated or 
copied, except as outlined in this order. 

• Parties to this proceeding shall not permit any person to copy, use, view, or possess any 
record covered by this protective order without first notifying that person of the existence of 
and requirements of this order. 

PRACTICE TIP!

• Contact and consult with 
your local AAG before
requesting records if you 
have any questions or 
think you may run into 
barriers when seeking 
records.

Photo by Alexas_Fotos on Unsplash
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THANK YOU!

Presented by: 

• Ryan W. Phillips
RWP Legal PC

• Jennifer L. Meisberger
Oregon Dept. of Justice

Photo by Alexas_Fotos on Unsplash
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SCHOOL OF 
ORIGIN

Jennifer McGowan, Supervising Attorney 
Youth, Rights & Justice

Why does 
school 

stability 
matter?

Studies show loss of 4-6 
months in academic progress 
with each school move for 
youth in care.

Studies show loss of 4-6 
months in academic progress 
with each school move for 
youth in care.

Graduation outcomes for 
youth in care lag far behind 
the general population.

Graduation outcomes for 
youth in care lag far behind 
the general population.
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Lack of school stability results in poor 
educational outcomes

Higher rates of placement change can 
lower high school completion rates and 
affect other areas of youth functioning.

Consider these findings:

•Children who experience school change have 16 
to 20% lower standardized test scores than 
children who did not experience school change.
One study indicated that students who have 
changed schools more than four times lose about 
one year of educational growth by their sixth 
school year.
High school students who change schools once or 
more, are less than half as likely to graduate as 
their peers who do not experience a change in 
schools.

School Stability 
Laws

 ORS 339.133 - Determination of residency of 
student for school purposes

 Every Student Succeeds Act (ESSA) (2015) 
- federal education law includes specific 
provisions that promote school stability and 
success for youth in care and require 
collaboration between education and child 
welfare agencies to achieve these goals.
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“School district of origin” means the school district where an 
individual was a resident before:

(1) The individual was placed into foster care; or

(2) The foster care placement of the individual changed.

“School of origin” means the school that an individual 
attended before:

(1) The individual was placed into foster care; or

(2) The foster care placement of the individual changed.

Individuals who are residents of their school district of origin 
shall:

(1) Remain in the individual’s school district of origin and, if 
applicable, the individual’s school of origin for the duration 
of the individual’s time in foster care;

and

(2) Be provided, free of charge, transportation between the 
individual’s home and the individual’s school district of origin 
or, if applicable, the individual’s school of origin.

What Does 
School 
District/School 
of Origin Mean?

Foundations of the Law

Student is provided, free of charge, transportation. between the individual’s home and 
the individual’s school district of origin or, if applicable, the individual’s school of origin. 

That the new (enrolling) school immediately contacts the school of origin to obtain 
relevant academic and other records; and

If it is not in the child’s best interest to stay in his or her school of origin, the child is 
immediately enrolled in the new school even if the child is unable to produce records 

normally required for enrollment;

A child in foster care remains in his or her school of origin, unless it is determined that 
remaining in the school of origin is not in that child’s best interest;
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Who does this law apply to?

 An individual who is between the ages of 4 and 21 and 
who is placed in foster care or moves between foster 
placements

 Public preschool is covered too!

 “Foster care” does not mean care for children whose 
parent or guardian voluntarily placed the child outside the 
child’s home with a public or private agency and for whom 
the child’s parent or guardian retains legal guardianship.

What happens 
when a child 
moves while in 
foster care?

 Bottom Line  - ORS 339.133 still 
applies.

 “School of origin” means the school 
that an individual attended before:

 The individual was placed into 
foster care; or

 The foster care placement of the 
individual changed.

 What does this mean when the foster 
parent moves to a new home (and the 
child stays placed with them)?
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 ORS 339.133 no longer applies when a child returns 
home to a parent.
 Work with school and/or school district on applying for 

inter-district or intra-district transfers

 https://www.oregon.gov/ode/schools-and-
districts/Pages/transfers-between-districts.aspx

 Schools will sometimes allow a student to finish out the 
year at the same school. But be aware that 
transportation will no longer be provided through ODHS.

 What about a child placed home on a trial 
reunification basis?
 Yes, during the trial reunification the child can remain 

at their school of origin, but once the return is final, the 
law no longer applies.

What happens 
when a child 
returns home?

What about 
placement 
decisions for 
children on 
IEPs?

Research suggests that children in foster 
care who are receiving special education 
services tend to change schools more 
frequently than children receiving special 
education services who are not in foster 
care.

Research suggests that children in foster 
care who are receiving special education 
services tend to change schools more 
frequently than children receiving special 
education services who are not in foster 
care.

IEP teams still have the authority to make all 
Special Education placement decisions.
IEP teams still have the authority to make all 
Special Education placement decisions.

https://www.oregon.gov/ode/schools-and-districts/Pages/transfers-between-districts.aspx
https://www.oregon.gov/ode/schools-and-districts/Pages/transfers-between-districts.aspx
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Best Interest Finding

The best interest determination must be “based on consideration of all factors 
relating to the individual’s best interests.”

If a juvenile court makes a determination that it is not in the best interest of 
the individual to continue attending the school of origin, the individual shall be 

immediately enrolled in a new school, even if the individual is unable to 
produce records normally required for enrollment.

What ORS 339.133 requires:

Best Interest Determination - Considerations

Age Relationships 
at School 

Permanency 
Plan 

Distance to 
school 

Input from 
IEP team, 

DHS worker

child, child’s 
attorney, 

CASA, foster 
parents, & 

parents 

Success in 
current 
school 

Potential of 
loss of 
credits 
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Additional Resources

 Oregon Department of Education – Foster Care Resources:

 https://www.oregon.gov/ode/students-and-
family/fosteringconnections/Pages/default.aspx

 Includes foster care Point of Contact List

 ODHS Child Welfare Education Guidance for the 2021-2022 School Year 

 https://www.oregon.gov/dhs/CHILDREN/Documents/Education%20
Guidance%202021-2022.pdf

 ABA Legal Center for Foster Care & Education

 https://www.fostercareandeducation.org/OurWork/NationalWorki
ngGroup.aspx

Questions?

Contact Information:
Jennifer McGowan, 

Jennifer.Mc@youthrightsjustice.org
503-232-2540 x.245

https://www.oregon.gov/ode/students-and-family/fosteringconnections/Pages/default.aspx
https://www.oregon.gov/ode/students-and-family/fosteringconnections/Pages/default.aspx
https://www.oregon.gov/dhs/CHILDREN/Documents/Education%20Guidance%202021-2022.pdf
https://www.oregon.gov/dhs/CHILDREN/Documents/Education%20Guidance%202021-2022.pdf
https://www.fostercareandeducation.org/OurWork/NationalWorkingGroup.aspx
https://www.fostercareandeducation.org/OurWork/NationalWorkingGroup.aspx
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF (County Name) 

Juvenile Department 
 
 

In the Matter of 

 

Ward. 

 
 
 
 
 
 

Case No.     
       
Petition No.  
 
MOTION FOR BEST INTEREST FINDING 
AND CONSENT TO DISCLOSE ORDER 
  
 

  
 

Pursuant to ORS 339.133, xxxxxxx, through counsel, moves the Court to find that it is 

not in his/her/their best interests to continue attending his/her/their school district of origin for 

the reasons submitted in the included affidavit.  Further, pursuant to ORS 419A.255 (3) xxxxx, 

through counsel, seeks an order permitting disclosure of the Order Containing Best Interest 

Finding.  

 

Respectfully submitted this _____ day of _________, 2021, 

 

     __________________________________________ 
     (Attorney Name), OSB (xxxxxx) 
     Attorney for xxxxxxx 
 
 

Points and Authorities  
ORS 339.133 
ORS419A.255 (3) 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF (County Name) 

 
Juvenile Department 

 
 

In the Matter of 

 

Ward. 

 
 
 
 
 
 

Case  No.  
Petition No.   
 
AFFIDAVIT IN SUPPORT OF MOTION TO 
CHANGE SCHOOL OF ORIGIN 

  
STATE OF OREGON  ) 
    ) ss. 
County of Multnomah  ) 
 
 
I, (Attorney name), being first duly sworn, hereby depose and state that the following 

information is true to the best of my information and belief: 

1. (Attorney/Firm) was appointed to represent the above named ward on xxxxx.  I am the 

assigned attorney.   

2. xxxxx currently attends xxxxxxx school within the xxxxxxx School district and is a (x) 

grade student. 

3. Xxxxxx  is requesting to move schools, and attend the xxxx school.   

4. Xxxxx’s DHS caseworker, xxxxxx, supports xxxxx  moving schools.   

________________________   ______________________________ 
Dated       (Attorney name), OSB (xxxxxx) 
 
 
SIGNED AND SWORN before me their _____ day of ____________, 2021 by (Attorney name) 
 
_____________________________________ 
Signature of Notary Public 
My registry expires on _________________ 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF (County Name) 

 
Juvenile Department 

 
 

In the Matter of 

 

 

Ward. 

 
 
 
 
 
 

Case No.        
Petition No.  
 
 
ORDER CONTAINING BEST INTEREST 
FINDING AND CONSENT TO DISCLOSE 

 
  

  
                                   
 This matter came before the court on the motion of Ward for a best interest finding and consent 

of the court to disclose this order.  The court has considered the affidavit and authorities cited. 

 
THE COURT MAKES THE FOLLOWING FINDING OF FACT:  
 It is not in xxxxxxx’s best interest to continue to attend xxxxx School within the xxxxxx 

School District. 

 NOW, THEREFORE, THE COURT ORDERS: 
 xxxxxx shall be enrolled in xxxxxx School District.  This order may be disclosed to the 

xxxxx School District and the xxxxxx School District, as necessary to facilitate xxxxxx’s school 

enrollment.  

 

 DATED this _____day of __________, 2021.  
 
 
    _____________________________________ 
    Judge/Referee 
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CERTIFICATE OF SERVICE AND READINESS 
 

I, (Attorney name), hereby certify that on (X Date), I served a copy of the foregoing MOTION, 
AFFIDAVIT AND PROPOSED ORDER on the following parties by (xxxx): 
 
Department of Human Services, 
 
Attorney for Father,  
 
Attorney for Mother,  
 

I, (Attorney name), further certify that the PROPOSED ORDER is ready for signature because 
all parties have confirmed in writing to me that they have no objection to the MOTION or 
PROPOSED ORDER. 
 

 

DATED this ______ day of ______________, ________. 

 
     __________________________________________ 
      (Attorney name), OSB (xxxxxx) 
     Attorney for Ward 
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DEPENDENCY—SUBJECT MATTER JURISDICTION

Dept. of Human Services v. C.M.H., 368 Or 96 (2021) 
On review from the Court of Appeals; Appeal from Benton County; Locke A. Williams, Judge 

When the child, S, was born, the petitioner-on-review was married to the child’s 
biological mother, although they were not living together at that time and divorced shortly 
thereafter.  The marriage gave rise to a rebuttable presumption that the petitioner was S’s legal 
parent, ORS 109.070, and the petitioner had claimed a right to custody of S, through a custody 
proceeding in California.  Subsequently, DHS filed a petition alleging juvenile court jurisdiction 
under ORS 419B.100(1).  While the petition was pending, DHS moved for a “judgment of 
nonparentage” as to the petitioner, citing ORS 419B.395(1), which authorizes the juvenile court 
to enter a judgment of “parentage” or “nonparentage” in a “proceeding under ORS 419B.100” 
if “parentage is disputed as allowed in ORS 419B.070.”  DHS offered DNA evidence provided by 
biological mother that her current fiancée was likely S’s biological father.  The court determined 
that DNA evidence rebutted the statutory presumption and entered a judgment determining 
that the petitioner was not S’s legal parent.  DHS then moved to dismiss its petition, and the 
court granted that motion.   

The petitioner appealed the judgment of nonparentage, arguing that the juvenile court 
lacked subject matter jurisdiction when it ruled on the petitioner’s parentage status because 
the court had not adjudicated the petition alleging that S was within one of the categories over 
which the juvenile court has “exclusive original jurisdiction” under ORS 419B.100(1).  The Court 
of Appeals affirmed, concluding that the juvenile court had jurisdiction under a different 
statute, ORS 419B.157, and, therefore, had authority to determine S’s parentage under ORS 
419B.395(1).  Dept. of Human Services v. C.M.H., 301 Or App 487, 496 (2019). 

The Oregon Supreme Court allowed review to address whether, as the petitioner 
contended, (1) ORS 419B.100(1) governs the juvenile court’s subject matter jurisdiction and (2) 
whether ORS 419B.100(1) limits the juvenile court’s subject matter jurisdiction to cases in 
which the court has determined that a person under age 18 actually falls within one of the 
listed categories.  The court examined the various ways in which Oregon courts have used the 
term “jurisdiction” and concluded that “‘case[s] involving a person who is under 18 years of 
age’ and falls within one of the categories in ORS 419B.100(1) are cases that come within the 
juvenile court’s exclusive subject matter jurisdiction.”  However, the Supreme Court further 
concluded that the juvenile court’s subject matter jurisdiction under ORS 419B.100(1) is not 
conditioned on a determination that a child actually falls within one of the categories listed in 
ORS 419B.100(1).  The court examined the text of the statute, rejecting the petitioner’s 
argument that the legislature’s omission of the term “allegation” indicated its intent that the 
juvenile court’s subject matter jurisdiction be conditioned on a determination that the child fell 
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within one of the listed categories and noting that the statute also did not include the terms 
“determination” or “adjudication.”  The court further examined the context of related statutes 
in ORS chapter 419B and of case law regarding subject matter jurisdiction in other contexts and 
under the predecessor to ORS 419B.100(1).  Ultimately, the Oregon Supreme Court held that 
“the legislature intended the juvenile court’s subject matter jurisdiction generally to extend to 
cases in which the allegations and relief sought in a pending petition invoke the court’s 
authority to determine whether a child actually falls within one of the categories specified in 
ORS 419B.100(1), i.e., to make a wardship determination.” 

DEPENDENCY—JURISDICTION & MOTIONS TO DISMISS

Dept. of Human Services v. J.K., 313 Or App 645 (2021) (per curiam) 
Deschutes County; Alicia N. Sykora, Judge 

This is the third of three opinions issued on the same day regarding related issues in a 
dependency case and probate guardianship case.  Citing Keffer v. A.R.M., 313 Or App 503 (2021) 
and Dept. of Human Services v. D.M., 313 Or App 607 (2021), the Court of Appeals reversed and 
remanded.   

Dept. of Human Services v. L.T., 313 Or App 641 (2021) (per curiam) 
Umatilla County; Eva J. Temple, Judge 

The Court of Appeals reversed the jurisdictional judgment as to the basis concerning the 
mother’s mental health problems because the only evidence in the record regarding that 
allegation was that the mother had disclosed that “years ago” she had been diagnosed with 
bipolar disorder, attention deficit hyperactivity disorder, and depression.  The court otherwise 
affirmed.  

Dept. of Human Services v. J.”F.”M., 313 Or App 631 (2021) (per curiam) 
Clackamas County; Todd L. Van Rysselberghe, Judge 

The father appealed a jurisdictional judgment and first challenged the admission of 
several pieces of evidence.  The court held that, even if the errors were preserved, or errors of 
law, they were harmless “in the context of unchallenged evidence admitted.”  Second, the 
father challenged the sufficiency of the evidence supporting jurisdiction over the child.  The 
Court of Appeals held that the evidence in the record supported the five bases of jurisdiction: 
(1) ‘father’s substance abuse interferes with his ability to safely parent the child;’ (2) ‘child
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tested positive for controlled substances while in the care of father;’ (3) ‘[d]espite previously 
being offered services, * * * father failed to and/or is unable to protect child from mother’s 
abusive and neglectful behavior;’ (4) ‘father physically neglected and/or provided an unsafe 
living environment, which presents a risk of harm to the child;’ and (5) ‘child tested positive for 
controlled substances including methamphetamine, amphetamine, heroin, morphine, and 
marijuana while in the care of father, which presents a risk of harm to child.’”    

Dept. of Human Services v. D.L.H., 313 Or App 624 (2021) (per curiam) 
Jackson County; Benjamin M. Bloom, Judge 

The mother appealed a jurisdiction and disposition judgment contending that the trial 
court erred in (1) concluding that the evidence was legally sufficient to give rise to jurisdiction 
and (2) ordering her to submit to a psychological evaluation.  The Court of Appeals concluded 
that evidence in the record was sufficient to support jurisdiction; that mother’s claim of error 
regarding the psychological evaluation order was unpreserved; and that, even if the error was 
plain, the court would not exercise its jurisdiction to correct that error because mother had 
already completed the psychological evaluation and, therefore, the court could not afford her 
meaningful relief. 

Dept. of Human Services v. D.M., 313 Or App 607 (2021) (per curiam) 
Deschutes County; Alicia N. Sykora, Judge 

This is the second of three opinions issued on the same day regarding related issues in a 
dependency case and probate guardianship case.  In this case, the juvenile court entered 
judgments terminating wardship and dismissing jurisdiction as to the child A after appointing 
the grandfather as guardian through the probate code.  Parents appealed the dependency 
judgments and the probate guardianship judgment.  In Keffer v. A.R.M., 313 Or App 503 (2021), 
the Court of Appeals reversed the judgment appointing the grandfather as A’s guardian, 
concluding that the juvenile court did not have the authority to appoint the grandfather as the 
probate guardian while A was a ward of the juvenile court.  DHS conceded that, if the probate 
guardianship judgment was reversed, the judgments terminating the juvenile court’s wardship 
should also be reversed, and the Court of Appeals reversed and remanded.  

Dept. of Human Services v. T.H., 313 Or App 560 (2021) 
Douglas County; Jason R. Thomas, Judge pro tempore 

The juvenile court asserted dependency jurisdiction over the father’s two daughters, 
AM and AL, on the grounds that he had sexually abused AM four years earlier, that his abuse of 
AM created a risk of harm to AL, and that the mother was unable to protect the children from 
the father’s abuse.  The father denied the abuse.  However, the juvenile court found that AM’s 
“lack of motive” to lie “tipped the scales in favor of believing AM over father.”  The father 
appealed and requested de novo review. 
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The Court of Appeals affirmed.  First, the court held that it was “unpersuaded that de 
novo review is appropriate in this case.”  “The juvenile court made express factual findings, 
including demeanor-based credibility findings; its decision comports with its express factual 
findings; and the juvenile court was acutely aware of the disputed factual issue and its 
important to the ultimate disposition of this case.”  In addition, the court held that “this is not a 
case where the evidence so strongly favors a different outcome that we are willing to substitute 
our judgment for that of the lower court by conducting de novo review.”  The court observed 
that “[i]n a close case that comes down to a credibility contest between a parent and a child, 
we are in no better position that the juvenile court to discern the objective ‘truth’ of what 
actually occurred.  We are therefore unlikely to substitute our judgment for the juvenile court’s 
in such a case, even though we could, because, at least absent unusual circumstances, we 
would simply be reweighing conflicting evidence regarding a disputed issue.  For that reason, 
we decline to conduct de novo review in this case.”  And because, as the father conceded, the 
decision not to conduct de novo review was “fatal to his claim of error,” the court affirmed the 
jurisdiction judgments. 

Dept. of Human Services v. M.L.N., 312 Or App 730 (2021) (per curiam) 
Lincoln County; Amanda R. Benjamin, Judge pro tempore 

DHS filed a petition asking the juvenile court to assert dependency jurisdiction over the 
father’s son, M.  The father lived in Hawaii.  “On the day of the hearing, father was unable to 
successfully connect through WebEx with both audio and video features.  His attorney renewed 
a request, previously denied, for permission to appear telephonically.  The juvenile court 
denied that request.”  The father appealed from the jurisdiction judgment entered in his 
absence.  He argued that “as a matter of state statutory law and federal due process, he had a 
right to defend against the dependency petition regarding M,” and he was denied that right 
when the court denied his request to participate in the hearing by phone. 

The Court of Appeals reversed and remanded.  In a per curiam opinion, the court held: 

“We have considered the parties’ arguments, the record before us, the 
gravity of the interests at stake, and the unique circumstances, including the 
COVID-19 global pandemic and the technical challenges that were unfamiliar to 
the parent at the time set for the jurisdictional hearing.  Under those unusual 
circumstances, we conclude that the juvenile court abused its discretion when it 
denied father’s request to appear by telephone, and then proceeded under ORS 
419B.815(7) as if he had failed to appear.  Therefore, we reverse the 
jurisdictional judgment as to father and remand for a new jurisdictional hearing.” 
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Dept. of Human Services v. C.K., 310 Or App 569 (2021) (per curiam) 
Umatilla County; Eva J. Temple, Judge  

The juvenile court ruled that it had jurisdiction as to the mother’s child based on the 
mother’s substance abuse and because she was unable to safely protect the child from the 
father’s dangerous behaviors.  The mother appealed, asserting that the court specifically found 
in its oral rulings that she was not unable to protect the child from the father and that DHS 
failed to meet its burden to prove that substance abuse interfered with her ability to parent the 
child, given that the evidence proved only that mother had used a controlled substance eight 
months earlier.  DHS conceded both points.  The Court of Appeals accepted DHS’s concessions 
and reversed. 

Dept. of Human Services v. C.C., 310 Or App 389 (2021) 
Douglas County; Frances Elaine Burge, Judge  

DHS filed petitions alleging that the juvenile court had jurisdiction as to half-siblings 14-
year-old A and nearly five-year-old H and served them on the father with a summons that 
included all of the information and notices required by ORS 419B.815.  The father appeared as 
summoned and at a subsequent hearing at which the court scheduled a “jurisdiction hearing.”  
The father did not appear at the jurisdiction hearing, and the court scheduled a “prima facie 
hearing” for nine days later.   

The court then proceeded with trial on the allegations as to H’s mother, during which 
DHS’s evidence focused on the mother’s lack of relationship with H, namely that the mother 
had had barely any contact with her since H was two years old.  The mother lived with her 
husband and four-month-old son in a home they had obtained with help, including rent 
assistance, although they had previously lived in a shelter and motorhome.  About a month 
after moving into that home, the mother left Oregon with her newborn and moved to 
Washington after finding what she mistakenly believed was methamphetamine.  The mother 
testified that the move was impulsive but that she and her husband had reconciled and that she 
had moved back into the family home, for which six months remained on their lease.  While in 
Washington, the mother had worked to set up services for herself, H, and A, who was not her 
child, and was working to have those transferred to Oregon.  Just before the hearing, the 
mother participated in a drug and alcohol evaluation, during which she told the evaluator that 
she uses marijuana about twice a month to treat her sclerosis, rather than using prescription or 
over-the-counter drugs, and had been “clean” from methamphetamine for almost three years.  
The juvenile court ultimately ruled that it had jurisdiction over H, as to the mother, based on 
the mother’s “chaotic lifestyle and residential instability” and inability “to be a safe parenting 
resource” for H, and because the mother “need[ed] the assistance of DHS to learn the skills 
necessary to safely parent the child.” 

The father did not appear in person for the subsequent hearing, and the court 
conducted a “prima facie hearing” at which most of DHS’s evidence in support of its allegations 
concerning the father was presented through a DHS worker.  At the conclusion of the hearing, 
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the father’s counsel argued that DHS had not put on evidence that the father was actually 
served with notice of the hearing.  The juvenile court concluded that the father had received 
the requisite notice and ruled that it had jurisdiction as to both H and A. 

Both parents appealed.  H’s mother argued that the evidence presented at the hearing 
was legally insufficient to prove that any of her circumstances posed a current risk of serious 
loss or injury to H.  The Court of Appeals agreed and reversed the judgment as to H.  The court 
concluded that the evidence about the mother’s previous residences and current living 
situation did not demonstrate residential instability that posed a threat to H.  The court further 
concluded that the mother’s move to Washington, while impulsive, did not prove a “chaotic 
lifestyle” that would be dangerous for H, given that the mother had moved to a safe place in 
Washington out of concern about exposure to methamphetamine and had reached out for 
supportive services while there.  The Court of Appeals also concluded that the mother’s lack of 
a relationship, standing alone, did not pose a nonspeculative threat to H, noting that “DHS 
regularly removes children from placement with their parents to live with foster parents who 
are strangers to them.” 

The father argued that the juvenile court was not authorized to proceed in his absence 
when it did so, because it had not made an oral or written order notifying him of the time, 
place, and purpose of that hearing, as required by ORS 419B.815 and ORS 419B.816.  The father 
argued that his claim of error was preserved and, alternatively, that the Court of Appeals should 
review and reverse it as plain error.  The Court of Appeals concluded that the father did not 
preserve his arguments, because his attorney’s statement that there was no evidence that the 
father had been served with notice of the hearing would not have put the court and other 
parties on notice of the father’s argument on appeal and did not foster a full development of 
the record for the Court of Appeals to review his argument.  The Court of Appeals further 
concluded that the error father asserted was not plain because there was a reasonable dispute 
as to whether, under ORS 419B.815(7), the juvenile court was authorized to proceed in the 
father’s absence when it did, given the statute’s language that, when a parent does not appear 
as summoned or order, “the court may establish jurisdiction without further notice, either on 
the date specified in the summons or order or on a future date.” 

T.W. v. C.L.K., 310 Or App 80 (2021) 
Lane County; Jay A. McAlpin, Judge 

In June 2016, DHS filed petitions alleging that the father’s two children were within the 
juvenile court’s jurisdiction due to the parents’ “substance abuse” and the father’s “criminal 
behaviors and attendant consequences,” and because the father was “out of state and unable 
to be a resource.”  At that time, the father lived in Vermont and was on parole or probation for 
a 2014 driving while intoxicated (DUII) conviction, the terms of which included a requirement 
that he complete alcohol treatment, which he did.  The Vermont supervising authority would 
not allow the father to move to Oregon, and the father was unsuccessful in having the children 
placed with him in Vermont.  Ultimately, the juvenile court determined that it had jurisdiction 
as to his children based on the mother’s “substance abuse” and because the father was “out of 
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state and [was] unable to be a resource due to his criminal convictions and attendant 
consequences.”   

In September 2018, the juvenile court established guardianships over the children with 
the maternal grandparents.  Thereafter, the father had video chats with the children twice a 
week and, with the permission of the Vermont supervising authority, he visited the children in 
Oregon three times.   

In January 2020, after completing his supervision requirements, the father moved to 
Oregon and married the mother.  And, in March 2020, the father filed a motion to dismiss 
jurisdiction and terminate the wardships over his children.  At the hearing on his motion, the 
evidence reflected, among other things, that the father continued to use alcohol, that his 
contact with the children had generally gone well but that he sometimes had slurred speech or 
“looked drunk” during calls, and that, in August 2019, he told one of the guardians that he was 
“still drinking a half a case a day.”  The juvenile court denied the father’s motion, reasoning that 
the jurisdictional basis as to the father included the “entire picture” of threat of harm to the 
children, including evidence regarding the father’s drinking habits. 

The father appealed, arguing that the juvenile court erred in denying his motion to 
dismiss given the undisputed evidence that he now lived in Oregon and had not had a 
conviction since 2014, demonstrating that he had ameliorated the only basis for jurisdiction.  
The children responded that the court correctly denied the father’s motion because there was 
evidence that he continued to use alcohol, a circumstance fairly implied by the basis for 
jurisdiction. 

The Court of Appeals agreed with the father and reversed.  The court reviewed case law 
holding that the juvenile court has jurisdiction as to a child only so long as the pleaded and 
proven bases for jurisdiction continue to expose the child to a current threat of serious loss or 
injury that will likely be realized.  The Court of Appeals acknowledged that the juvenile court 
may continue jurisdiction based on conditions or circumstances that are fairly implied by the 
jurisdictional judgment—that is, conditions or circumstances that a reasonable parent would be 
on notice could be used to continue jurisdiction or to change the child’s permanency plan away 
from reunification.  But the court also emphasized the importance of the language stating the 
jurisdictional bases in delineating the authority of the juvenile court and that the juvenile court 
could assert jurisdiction on additional bases through amendment of the petition and proof that 
the additional bases expose the child to the requisite risk for jurisdiction.  Ultimately, the Court 
of Appeals concluded that the jurisdictional basis—that the father was “out of state” and 
“unable to be a resource due to his criminal convictions and attendant consequences”—did not 
put the father on notice that his alcohol use could provide a basis for the juvenile court to 
continue jurisdiction.  That was so particularly because the juvenile court struck the reference 
to the father’s “criminal behaviors” and rewrote of the jurisdictional basis to “squarely place 
the basis for jurisdiction not on father’s behavior, but upon his presence in Vermont as a result 
of his convictions.”  And because the juvenile court had relied, in large part, on the father’s 
alcohol use in denying his motion to dismiss and it was unclear whether it would have reached 
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the same result absent that erroneous reliance, the Court of Appeals reversed and remanded 
for the juvenile court to reconsider its decision. 

The dissent agreed “about the importance of precision in articulating the basis for the 
juvenile court’s jurisdiction.”  However, the dissent disagreed that the “father’s alcoholism was 
a fact extrinsic to the jurisdictional basis of the juvenile court,” concluding that “[a] reasonable 
parent in father’s position would have understood his alcoholism to be part of the basis for 
jurisdiction.”  The dissent further noted that the father “had actual notice of the importance of 
addressing his alcoholism in ameliorating the basis for jurisdiction.” 

Dept. of Human Services v. J.A.N.H., 308 Or App 835 (per curiam), rev den, 368 Or 138 (2021) 
Deschutes County; Bethany P. Flint, Judge 

The Court of Appeals affirmed, citing Dept. of Human Services v. K.W., 307 Or App 17 
(2020), rev den, 367 Or 347 (2021). 

Dept. of Human Services v. D.L., 308 Or App 295 (2020), rev den, 367 Or 668 (2021) 
Marion County; Heidi O. Strauch, Judge pro tempore 

The mother appealed from an order denying her motion to terminate the wardship and 
dismiss jurisdiction over her deaf teenage daughter, A.  The juvenile court asserted jurisdiction 
over A in August 2019 based on the mother’s April 2019 physical assault of A and the mother’s 
“anger and impulse control problems.”  The court ordered the mother to participate in 
individual counseling and counseling with A, hands-on parenting services once DHS deemed an 
in-home plan appropriate, and a psychological evaluation.  In November 2019, DHS returned A 
to the mother’s home with an “in-home safety plan” which provided that the mother would 
refrain from “any form of physical discipline” and give A “space” when A was upset.  In 
February 2020, an incident occurred at church in which, according to A, whom the juvenile 
court deemed credible, the mother grabbed A’s arm hard, leaving a bruise.  A testified further 
that, at the time of the church incident, she “flashed back” to the April 2019 incident in which 
the mother assaulted her and thought that the mother was going to hit her again.  Throughout 
the hearing on the motion to dismiss, the mother repeatedly interrupted the proceeding.  The 
juvenile court denied the motion to dismiss, and the mother appealed. 

The Court of Appeals affirmed, concluding that, notwithstanding the mother’s 
understandably “reluctant” participation in services, “[t]he incident at the church, considered in 
the context of mother’s demonstrated anger and impulse control issues, logically leads to the 
conclusion that the risks associated with the 2019 assault have not been ameliorated.”  In 
reaching that conclusion, the Court of Appeals noted that, although “the record reflects 
significant focus on A’s needs as a deaf child,” DHS never alleged and the juvenile court never 
ruled that it had jurisdiction due to any “parental deficiencies on mother’s part relative to A 
being deaf” or because it was a form of abuse to have A attend activities in a “hearing 
situation.”  The Court of Appeals further explained that whether or not the church incident 
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constituted “physical discipline” that violated DHS’s in-home safety plan, it was “the character 
of the conduct that actually occurred and not its description as ‘physical discipline’ that, in 
combination with mother’s continued impulsivity,  supports continued jurisdiction.”  Finally, the 
Court of Appeals explained that the mother’s “continued minimization” of the original assault 
and of the church incident demonstrated a “lack of insight” that was linked to the adjudicated 
bases for jurisdiction and “permit[ted] the juvenile court’s conclusion that the risk of harm is 
reasonably likely to be realized without continued wardship.” 

Dept. of Human Services v. M.D.E., 308 Or App 174 (2020) (per curiam) 
Lane County; Jay A. McAlpin, Judge 

The Court of Appeals affirmed, citing Dept. of Human Services v. M.D.E., 304 Or App 547 
(2020) (per curiam) and Dept. of Human Services v. E.L.G., 270 Or App 308 (2015). 

Dept. of Human Services v. V.G.-C., 307 Or App 571 (2020) 
Marion County; Audrey J. Broyles, Judge 

Historically, the mother was the subject of a coordinated state and federal investigation 
into drug-related organized criminal activity.  During the preceding investigation, police, among 
other things, found $115,000 in cash in the grandmother’s dishwasher and another $10,000 to 
$20,000 elsewhere in her house.  The mother pleaded guilty to two counts of unlawful delivery 
of cocaine and one count of child neglect in the first degree, admitting to delivering at least 10 
grams of cocaine and to knowingly allowing one of her two children to stay “in the immediate 
proximity where drugs were criminally delivered or manufactured for consideration and profit.”  
The mother was sentenced to five years of probation, and DHS placed the mother’s two 
children in relative foster care.  Sixteen months later, in February 2017, DHS returned the 
children to the mother, and they all lived with the grandmother, who provided childcare every 
afternoon.  In June 2018, the mother and children moved in with the mother’s boyfriend, who 
officers believed was also involved in drug-related organized crime.  While surveilling the 
mother and her boyfriend, a police officer suspected that the grandmother was involved in 
criminal activity because she had previously held drug proceeds and was often seen entering 
her house with no bag and then leaving with a bag.  Ultimately, in May 2019, police arrested 
the boyfriend carrying more than two pounds of methamphetamine and a half-pound of 
heroin. The grandmother paid the boyfriend’s $50,000 bail, over $25,000 of it with cash.   

DHS removed the two children and filed petitions alleging that the juvenile court had 
dependency jurisdiction over them.  The grandmother petitioned to be appointed as the 
children’s guardians.  At the hearing on those petitions, one of the officers involved in the 
investigation testified that he was not concerned that the grandmother was involved in drug 
activity but was concerned that her house was a safe house for money and that she continued 
to have ties to the ongoing drug trafficking activities.  Relying on Dept. of Human Services v. 
A.L., 268 Or App 391 (2015), the mother argued that the evidence of the grandmother’s
potential role in drug trafficking activity was insufficient to prove that the children would be
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exposed to a nonspeculative risk of serious loss or injury in the grandmother’s care.  Ultimately, 
the juvenile court ruled that it had jurisdiction over both children because the mother exposed 
them to controlled substances and to persons and activity related to the distribution of 
controlled substances and because the mother was incarcerated, noting that it was particularly 
concerned that the grandmother refused to acknowledge any involvement in criminal activity.  
The mother appealed, renewing her arguments under A.L. and arguing that DHS’s evidence 
regarding the grandmother was “too stale and too speculative” to meet its burden. 

The Court of Appeals affirmed, agreeing with the juvenile court that it was a “close 
case.”  The court concluded that, although the evidence regarding the money found in the 
grandmother’s dishwasher and her payment of mother’s boyfriend’s bail “did not compel” the 
juvenile court to conclude that the grandmother was involved in the criminal enterprise, the 
juvenile court was not foreclosed from reaching that conclusion.  The court explained, “Under 
our standard of review, we cannot conclude that those facts, viewed in the light most favorable 
to the court’s ruling, and viewed int eh totality of the additional evidence of mother’s and 
boyfriend’s ongoing criminal activity, was legally insufficient.” 

Dept. of Human Services v. D.O., 307 Or App 411 (2020) (per curiam), rev den, 367 Or 559 (2021) 
Harney County; W.D. Cramer, Jr., Judge 

The Court of Appeals affirmed, citing Dept. of Human Services v. K.W., 307 Or App 17 
(2020), rev den, 367 Or 347 (2021). 

Dept. of Human Services v. L.E.F., 307 Or App 254 (2020), rev den, 367 Or 559 (2021) 
Linn County; Michael B. Wynhausen, Judge 

In this dependency case, the parents had divorced several years earlier and shared joint 
custody of their two daughters, D and B, who were 13 and nine years old, respectively.  The 
children lived primarily with the mother and spent three weekends each month with the father.  
In January 2019, the father initiated a custody modification proceeding, seeking sole custody of 
the children.  In May 2019, DHS filed a petition alleging that the juvenile court had jurisdiction 
as to both children after B reported that the father had slapped her and thrown her to the 
ground.  The court consolidated the dependency and custody modification proceedings.  The 
mother admitted that she lacked sole custody and was unable to protect the children from the 
father.  The court held an evidentiary hearing on the allegations as to the father and 
determined that it had jurisdiction based on the mother’s admission and on the father’s alcohol 
abuse, use of inappropriate discipline, and anger control problem.  The father appealed, first 
arguing that the evidence was legally insufficient to prove that the children were exposed to a 
current risk of serious loss or injury.  The father further argued that the juvenile court deprived 
him of his fundamental liberty interest in raising his children without due process by (1) setting 
the jurisdiction trial outside the statutory 60-day time limit, (2) denying him parenting time, and 
(3) proceeding with the custody modification hearing while the dependency cases were still
open.
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The Court of Appeals affirmed.  The court concluded that D’s testimony that the father 
was “drunk all the time” after drinking “every night” when the children stayed with him on the 
weekends and evidence that the father had been dishonest were sufficient to prove that he 
was likely to further abuse alcohol during his parenting time with the children.  The Court of 
Appeals concluded that evidence that the father had dragged D down the stairs two years 
earlier, causing her bruises on her hips and pain that she rated as a “5” on a scale from 0  to 10, 
and that the father had slapped B in the face causing her to cry and causing a red mark that 
lasted 30 to 60 minutes, were sufficient to prove that the father used inappropriate physical 
discipline.  The court further concluded that testimony from a psychologist who evaluated the 
father that the father’s “overcontrolled hostility index” was elevated, which suggested that the 
father might occasionally do something inappropriate or ineffective, was sufficient to prove 
that that father had an anger control problem.  As for the father’s due process arguments, the 
Court of Appeals concluded that the juvenile court did not err in rescheduling the jurisdiction 
trial past the 60-day deadline and that the father did not preserve his other arguments. 

Dept. of Human Services v. S.S., 307 Or App 37 (2020), rev den, 367 Or 347 (2021) 
Linn County; Wynhausen, Michael B., Judge 

DHS removed the mother’s three children, B, J, and R, and filed petitions alleging that 
they were within the court’s jurisdiction because the mother was “subjected to domestic 
violence” by J and R’s father, and was “unwilling or unable to protect” the children from the 
father’s “substance abuse issues, anger control issues, or emotional, psychological or physical 
abuse of the child and/or the child’s siblings.  As to J and R, the petitions included allegations 
related to their father’s substance abuse, anger control issues, and exposure of the children to 
domestic violence and alleged that he “subjected the child[ren] * * * to physical, emotional or 
psychological abuse.”  As to B, the petition alleged that B’s father “does not have sole legal 
custody of the child and is unable to lawfully protect the child from the risk posed by mother 
and [J and R’s father],” which B’s father admitted.  In closing argument, DHS and B’s father 
argued that the court should also assert jurisdiction on the additional basis that the mother had 
subjected the children to “emotional, psychological, and physical abuse.”  No party objected, 
and the court ruled that it had jurisdiction on all of those bases.  The mother appealed. 

While the mother’s appeal was pending, the juvenile court terminated its jurisdiction 
and wardship over B, and DHS moved to dismiss the mother’s appeal of the judgment as to B as 
moot.  The Court of Appeals denied that motion, concluding that “[t]he jurisdictional judgment 
as to B contains findings that mother abused B, which concretely affected her rights in the 
domestic relations court as to her custody and parenting time of B” and would like continue to 
do so in the future. 

The Court of Appeals ultimately affirmed the jurisdiction judgments as to all three 
children.  As to B, the mother argued that the juvenile court plainly erred in asserting 
jurisdiction over B based on B’s father’s lack of “sole legal custody” because DHS presented no 
evidence that B’s father was unable to protect B from the mother and J and R’s father.  As to all 
three children, the mother argued that the juvenile court erred in asserted jurisdiction on the 
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basis that the mother “had subjected the children to emotional, psychological, and physical 
abuse” because, while a court can direct DHS to amend a petition and then grant a 
continuance, a court cannot rule that it has jurisdiction based on conditions that are not 
alleged.  The Court of Appeals rejected those claims of error, concluding that they did not 
qualify for plain error review.  The mother further argued that the record was insufficient to 
prove that she was subjected to domestic violence and unable to protect the children from J 
and R’s father and that DHS did not prove that the children were exposed to a nonspeculative 
threat of serious loss or injury.  The Court of Appeals rejected those arguments without 
discussion. 

Dept. of Human Services v. K.W., 307 Or App 17 (2020), rev den, 367 Or 347 (2021) 
Multnomah County; Carol A. Herzog, Judge pro tempore 

In 2018, DHS filed a petition alleging that the juvenile court had jurisdiction as to the 
mother’s child because (1) the “father could not be found and was not a custodial resource” 
and (2) the “mother’s cognitive abilities made her unable to adequately care for [the child], 
who has significant behavioral issues.”  Later that year, DHS found the father in Louisiana, and 
the father admitted that he “needed DHS’s help to safely parent [the child] given that he did 
not have sole custody of [the child], he was unable to protect [the child] from other, and [the 
child] had significant needs.”  Subsequently, DHS received the results of a home study 
conducted by Louisiana, which had “determined that there were not any safety issues in 
father’s home.”  DHS presented the mother with the choice of the juvenile court dismissing the 
case, which meant that the child would be immediately placed with the father, or the court 
establishing jurisdiction so that the child could remain with the mother for the rest of the 
school year.  The mother chose the latter option and admitted that she “understands [the child] 
will be placed out-of-state with the father” and “believes the placement requires oversight by 
DHS to ensure [the child’s] safety.”  The court entered a judgment asserting jurisdiction, and 
the mother appealed.  A few months later, the juvenile court dismissed jurisdiction and 
terminated its wardship over the child, and DHS moved to dismiss the appeal as moot. 

First, the Court of Appeals rejected DHS’s mootness arguments, concluding that “the 
juvenile court’s determination that it has dependency jurisdiction was necessarily a 
determination that mother was unable to adequately care for [the child] under ORS 419B.100,” 
which could affect custody and parenting time litigation between the parents.  On the merits, 
the mother argued that reversal of the jurisdiction judgment was required because her 
admission failed to show that she suffered from any deficits that exposed her child to a current, 
nonspeculative threat of serious loss or injury.  The mother further argued that she was not 
required to preserve that argument for appellate review, under Dept. of Human Services v. 
D.D., 238 Or App 134, 138 (2010), rev den, 349 Or 602 (2011), in which the Court of Appeals had
concluded that, although parties can stipulate to facts that might support jurisdiction, they
cannot stipulate to jurisdiction itself.  DHS argued that D.D. was wrongly decided and was
“implicitly overturned” by Dept. of Human Services v. C.M.H., 301 Or App 487 (2019), aff’d by,
368 Or 96 (2021).  In C.M.H., the court had explained that there are “two uses of the term
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jurisdiction at issue in dependency cases: (1) the juvenile court’s authority to act at all—often 
referred to as subject matter jurisdiction; and (2) the juvenile court’s determination to assert 
jurisdiction over a child—sometimes referred to as a court asserting dependency jurisdiction.”    
The mother replied that D.D. was correctly decided because the phrase “exclusive original 
jurisdiction” in ORS 419B.100(1) referred to subject matter jurisdiction, which does not arise 
until one of the conditions set out in that statute is satisfied, not merely when such a condition 
is alleged.  The court examined ORS 419B.100(1) and case law under its predecessor statute, 
former ORS 419.476 (1991), repealed by Or Laws 1993, ch 33, § 373, and concluded that the 
term “exclusive original jurisdiction” meant, “at least in some respect, subject matter 
jurisdiction.”  Nonetheless, the Court of Appeals concluded that “we can understand the 
subject areas of ORS 419B.100(1) as just that, subject areas, and not conditions that are 
satisfied upon a determination by the juvenile court” because “the juvenile court necessarily 
requires subject matter jurisdiction” to make that determination.  Ultimately, the court 
overruled D.D. and affirmed the jurisdiction judgment, concluding that the mother invited the 
error she asserted on appeal. 

Dept. of Human Services v. T.D., 306 Or App 470 (2020) (per curiam) 
Umatilla County; Robert W. Collins, Jr., Judge 

The mother appealed a jurisdiction and disposition judgment regarding her son.  
Thereafter, the juvenile court dismissed jurisdiction and terminated the wardship, and DHS 
moved to dismiss the mother’s appeal as moot.  The mother opposed the motion, arguing that 
the findings regarding the bases for jurisdiction had collateral consequences for the mother in a 
pending domestic relations case in which the father sought sole legal custody of the child and 
an “immediate danger” order based on the child’s removal from the mother “due to neglect 
and abuse.”  DHS conceded that the appeal was not moot and that the evidence was 
insufficient to support the juvenile court’s assertion of jurisdiction based on an allegation that 
the ‘mother was subjected to domestic violence by the father and the mother is unable to 
protect the child from exposure to father’s violence.” 

The Court of Appeals reversed and remanded for entry of a judgment omitting the 
allegation regarding “domestic violence” but otherwise affirmed.  The court accepted DHS’s 
concession but affirmed as to the other jurisdictional bases without discussion. 
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DEPENDENCY—DISPOSITION

Dept. of Human Services v. B.A.S., 313 Or App 738 (2021) 
Coos County; Megan Jacquot, Judge 

The Court of Appeals affirmed, citing Dept. of Human Services v. L.J.W., 302 Or App 126, 
129, rev den, 367 Or 75 (2020), for the proposition that the issue on appeal was not preserved 
in the juvenile court. 

Dept. of Human Services v. M.O.B., 312 Or App 472, rev allowed, 368 Or 510 (2021) 
Washington County; Kathleen J. Proctor, Judge 

The father’s child, R, was taken into protective custody in December 2019, two days 
after his birth.  With regard to the father, the dependency petition alleged that he had “a 
history of assaultive behavior that places the child at risk of harm” and that he “does not 
understand the basic needs of the child and lacks parenting skills necessary to safely 
parent.”  In March 2020, DHS filed an amended petition, providing that the father “has a history 
of assaultive behavior and lacks anger control, which places the child at threat of harm.”  While 
the petition as pending, the father pleaded guilty to fourth-degree assault and menacing; the 
mother was the victim of that criminal conduct.  In the six months between the shelter hearing 
and trial on the petition, DHS offered the father numerous services, including referrals to a 
parent mentor and an addiction recovery team, and visitation.  The father declined in-home 
safety and reunification services.  At the hearing on the petition, the father admitted that he 
“needs the assistance of the agency to facilitate a relationship with the child and access 
parenting services, without which the child would be at a threat of harm,” and that he had 
“pled guilty to charges of assault and menacing that constitute domestic violence and his 
behaviors place the child at threat of harm.”  At disposition, DHS asked the court to order the 
father to participate in a psychological evaluation, stating it saw “this ongoing pattern of 
assaultive behavior and impulsive behavior, and we would like to understand what is underlying 
those behaviors in order to provide the best services possible to father.”  The juvenile court 
ordered the father to participate in the evaluation.  The court “told father that it was not 
‘punitive’ and that it ‘could be that they don’t come up with any treatment recommendations’ 
for him, but that, ‘if they come up with treatment recommendations,’ the court ‘would suggest’ 
that father follow those.”  The father appealed the resulting judgment. 

The Court of Appeals, en banc, affirmed.  The court held that “legally sufficient evidence 
supports the juvenile court’s determination that a psychological evaluation was a component of 
the treatment or training needed by father to prepare father to resume care of R, and, thus, the 
juvenile court did not exceed its authority under ORS 419B.387.” 
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Judge Aoyagi dissented, joined by five other members of the court.  In Judge Aoyagi’s 
view, the majority opinion “effectively overrules” Dept. of Human Services v. D.R.D., 298 Or App 
788 (2019), because “the juvenile court will be able to order a psychological evaluation of one 
or both parents in virtually every dependency case[.]” Aoyagi stated “I cannot reconcile the 
majority’s disposition of this case with the statutory limitation on juvenile court authority 
described in D.R.D.”  Specifically, she noted that the court’s order “does exactly what D.R.D. 
precludes:  It requires father to submit to a psychological evaluation to help the court and DHS 
determine father’s precise treatment needs, at the very start of the case (the literal day that 
jurisdiction is taken), before baseline services keyed to the established jurisdictional bases have 
even been ordered.” 

Dept. of Human Services v. F.J.M., 312 Or App 301, rev allowed, 368 Or 510 (2021) 
Malheur County; Lung S. Hung, Judge 

The family had an extensive history with DHS, arising out of “reports of neglect and 
abuse of the children as a result of mother’s mental health issues, housing instability, and both 
parents’ drug use.”  Despite numerous attempts to work with the family to develop an in-home 
safety plan, DHS placed the children in foster care in February 2020.  With regard to the father, 
the juvenile court took dependency jurisdiction over the children based on the father’s 
substance abuse and his history of leaving the children in the mother’s care despite knowing 
her mental illness prevented her from being a safe parent.  At disposition, DHS asked the court 
to order the father to participate in a psychological evaluation.  The DHS caseworker’s 
supervisor testified “we’re unsure about what his underlying mental health concerns may be 
and a psychological evaluation would help us guide case planning, reunification, and fully 
understand what his needs are.”  The court ordered the evaluation, finding that there was 
“ample testimony regarding the father’s repeated attempts to separate himself or keep the 
children safe from the mother and repeated failures to do so[.]” The court found that the 
evaluation was “rationally related” to the bases for jurisdiction, and that it would “be helpful in 
determining * * * what can be done to assure that Father can keep the children safe and away 
from their mother.”  The father appealed, challenging both the sufficiency of the evidence 
supporting jurisdiction and the order that he participate in a psychological evaluation. 

The Court of Appeals affirmed.  The court affirmed the jurisdiction judgment without 
discussion.  On the question of whether the juvenile court was authorized to order the father to 
participate in a psychological evaluation, the Court of Appeals first noted that the juvenile court 
“did not state explicitly whether it was relying on ORS 419B.337(2) or ORS 
419B.387.”  However, “although the trial court did not state specifically on which statute it 
relied, it provided a rationale that satisfies ORS 419B.387.  We conclude that the record and the 
trial court’s findings and explanation align with [Dept. of Human Services v.] D.R.D. for what 
must be shown under ORS 419B.387 to authorize a compelled psychological evaluation.” 

Judge Aoyagi concurred in the affirmance of the jurisdiction judgment but dissented 
from the affirmance of the order that father submit to a psychological evaluation.  She stated 
that she understood “the juvenile court to have ordered father to submit to a psychological 

https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll5/id/26189/rec/1
https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll5/id/29163/rec/1
https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll5/id/26189/rec/1
https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll5/id/26189/rec/1


Chapter 5—Appellate Update: Case Summaries—September 2020 to August 2021

 5–162021 Juvenile Law: A Little Bit of Knowledge and Perspective Can Go a Long Way

evaluation under the authority of ORS 419B.337(2),” and in her view, “the juvenile court’s 
authority to order a parent to submit to a psychological evaluation derives from ORS 419B.387, 
not ORS 419B.337(2),” the statute that authorizes the court to order DHS to provide certain 
types of services to families.  “Thus, were we writing on a clean slate, I would readily say that 
the juvenile court committed legal error here—applying the wrong statute and standard—and 
would reverse and remand for the court to reconsider whether to order father to submit to a 
psychological evaluation under the correct statute and standard.”  But the dissent noted that 
the court was not writing on a “clean slate,” and observed that “until and unless we receive 
some Supreme Court guidance regarding the proper construction of ORS 419B.337(2) and ORS 
419B.387 with respect to parental psychological evaluations in juvenile dependency cases, we 
will only continue to dig ourselves deeper into a hole.  That is unfortunate, because the 
uncertainty in the law regarding when a parent may properly be ordered to submit to a 
psychological evaluation is problematic both for litigants and for the juvenile courts.” 

Dept. of Human Services v. D.M., 307 Or App 456 (2020) (per curiam), rev den, 367 Or 535 (2021) 
Malheur County; Lung S. Hung, Judge 

The Court of Appeals affirmed, citing Dept. of Human Services v. L.J.W., 302 Or App 126, 
rev den, 367 Or 75 (2020). 

Dept. of Human Services v. T.M.G., 307 Or App 117 (2020), rev dismissed, 368 Or 206 (2021) 
Lane County; Jay A. McAlpin, Judge 

In September 2018, the juvenile court asserted jurisdiction as to the mother’s then-14-
year-old child, M, based on the mother’s admission to allegations that her “mental health 
interfere[d] with her ability to safely parent” M and that, “[d]espite having participated in 
services to improve mother’s knowledge of domestic violence, she [was] unable to 
demonstrate that she can safely parent the child.”  The mother had two other younger children 
who were not wards of the court, one of whom was in mother’s custody and one of whom was 
in his father’s custody.  M moved the court to order the mother “to facilitate contact/visitation 
between [M] and her siblings,” arguing that the mother had not cooperated with the DHS 
caseworker’s attempts to arrange sibling visits and that M’s “limited contact with her brothers” 
was “detrimental to her mental health and well-being.”  DHS and M’s court-appointed special 
advocate (CASA) supported the motion.  The mother objected, noting that she had “always said 
that she would allow visitation between the boys and [M] when it’s appropriate and safe and 
there are appropriate facilitators,” that M’s siblings were not wards of the court and that they 
had fathers who had “a say in what contact with [M] would look like.”  The juvenile court 
granted M’s motion, and the mother appealed, arguing that the court’s visitation order was 
precluded by Dept. of Human Service v. J.R.F., 351 Or 570 (2012).  In that case, the Court of 
Appeals concluded that the father failed to preserve his claim that construing ORS 419B.337(3) 
to authorize an order that he make his other children who were not wards of the court 
available for visits with his child who was a ward of the court violated his due process rights.  
The Supreme Court reversed, holding that, in interpreting provisions of the juvenile 
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dependency code, “relevant contact includes ORS 419B.090(4), which makes clear that the due 
process rights of parents are always implicated in the construction and application of the 
provisions of ORS chapter 419B.”  J.R.F., 351 Or 579. 

The Court of Appeals affirmed the instant case, concluding that the mother failed to 
“preserve the arguments that she now makes on appeal.”  The court concluded that the 
mother’s arguments focused “on the challenges that the order would place on her” by requiring 
her to communicate with her other children’s fathers, “who had parenting rights separate from, 
and potentially at odds with, her own.”  The Court of Appeals further concluded that her 
statement that her other children were “not wards of this court” was insufficient to put the 
juvenile court and the other parties on notice of her argument that the court could not make 
such an order without evaluating whether the evidence before it was sufficient to overcome 
the presumption that she acted in the best interests of her other children who were not wards 
of the juvenile court. 

Dept. of Human Services v. F.T.R., 306 Or App 697 (2020) 
Jackson County; Laura A. Cromwell, Judge 

The mother appealed from a juvenile court order requiring her to submit to a 
psychological evaluation, arguing that the court could not order her to submit to a 
psychological evaluation without granting her “use immunity.”  Eight months before that order, 
the juvenile court determined it had jurisdiction as to the mother’s 12- and 7-year-old children 
because her “substance abuse interferes with her ability to parent the child[ren]” and because 
“the [older] child has developmental disabilities that require structure/supervision that the 
mother failed to, is unable to, is unwilling to, and/or cannot provide.”  At a review hearing eight 
months later, DHS, the children’s attorney, and the CASA moved the court to order the mother 
to participate in a psychological evaluation to determine whether there was a “psychological 
reason” thes.m.e mother had not made progress in services and to facilitate services to assist 
the mother with parenting.  The mother’s counsel noted for the court that there was a criminal 
case pending against the mother that was related to one of the children and that her criminal 
attorney had advised her against participating in services other than an alcohol and drug 
assessment and parenting court because that could result in “some self-incrimination issues.” 

The Court of Appeals affirmed.  The court reviewed case law on the Fifth Amendment’s 
protections against self-incrimination, including Dept. of Human Services v. K.L.R., 235 Or App 1 
(2010).  In that case, the Court of Appeals reversed an order that the mother submit to a 
polygraph examination to ask her whether she had injured the child or knew who did, holding 
that “providing use immunity from criminal prosecution is a necessary condition to compelling 
potentially incriminating statements as an inducement for full cooperation and disclosure 
during dependency proceedings.”  The court distinguished the case at bar from K.L.R. because 
“the precise nature of the psychological evaluation ordered here is less clear” and nothing in 
the record indicated “the types of questions that would be presented to mother in the 
psychological evaluation” or that the mother would be required to incriminate  herself as part 
of the evaluation.  However, the court acknowledged that “K.L.R. is not limited to polygraphs,” 

https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll5/id/5745/rec/1
https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll5/id/28462/rec/1
https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll5/id/5745/rec/1


Chapter 5—Appellate Update: Case Summaries—September 2020 to August 2021

 5–182021 Juvenile Law: A Little Bit of Knowledge and Perspective Can Go a Long Way

that “a record could be developed in a particular case that an ordered psychological evaluation 
could violate the right against self-incrimination in the absence of use immunity,” and that its 
decision did not foreclose the mother from “invoking her rights against self-incrimination on a 
question-by-question basis” during the psychological evaluation. 

DEPENDENCY—PERMANENCY

Dept. of Human Services v. C.W., 312 Or App 572 (2021) 
Douglas County; Ronald D. Grensky, Judge 

Mother’s eight-year-old son, B, had been in substitute care since 2016, based on the 
mother’s “anger-control problem” and substance abuse.  DHS returned B to the mother in July 
2017 but removed him again in November 2017 after it investigated and found alcohol in the 
mother’s home.  In April 2018,the juvenile court changed B’s permanency plan to 
adoption.  However, the mother engaged in treatment, and, in January 2019, the court changed 
the plan back to reunification.  DHS placed B  back with the mother, and, in March 2019, she 
completed treatment.  Between March 2019 and July 2019, the mother occasionally drank 
alcohol, although she stayed in contact with DHS and re-engaged in treatment each time.  After 
two positive UAs for alcohol in July 2019, DHS again removed B.  The mother stopped 
communicating with DHS and did not return to treatment.  The court changed the permanency 
plan to adoption in June 2020.  The mother testified that she had not consumed alcohol since 
December 2019, and DHS “did not provide any evidence that mother had resumed drinking or 
that she had engaged in violent behavior as a result of any recent relapses.”  B’s foster care 
provider and his therapist both testified that B and the mother were bonded, and the mother 
actively participated in therapy with B.  The juvenile court found that the mother had failed to 
make sufficient progress to make it possible for B to safely return home, stating that the 
mother was “gonna have to play the game” and prove to DHS that she no longer had an alcohol 
problem.  The mother appealed from the permanency judgment. 

The Court of Appeals reversed.  The court noted that “alcohol use, on its own, does not 
prove that mother posed a risk of harm to B.”  “The juvenile court did not discuss whether 
mother was credible in her testimony concerning her sobriety, only that mother had failed to 
‘play the game’ and do what DHS had requested, which was that she engage in the treatment 
programs again to prove that she was sober.”  Moreover, the evidence established that the 
mother was able to “provide B with support and care and recognize his needs,” and B 
“expressed his desire to be returned to her care.”  “In sum, we conclude that DHS did not meet 
its burden to prove that mother’s progress toward ameliorating the effects of her substance 
abuse qualified as ‘insufficient’ for purposes of ORS 419B.476(2)(a).” 
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Dept. of Human Services v. J.D.R., 312 Or App 510 (2021) 
Columbia County; Jenefer Stenzel Grant, Judge 

The juvenile court took jurisdiction over the father’s son, J, in November 2019.  With 
regard to the father, jurisdiction was based on his admission that he “was recently diagnosed 
with Autism Spectrum Disorder with accompanying intellectual impairment, which has 
impacted his ability to safely parent the child and maintain a safe and appropriate living 
environment.  The father needs the assistance of DHS and the court to receive ongoing services 
to address these issues.”  One year later, the court held a permanency hearing.  At that hearing, 
DHS asked the court to continue the plan of reunification, despite its concern that the father 
“had not been making ‘adequate progress or been cooperative.’”  Before the juvenile court, the 
father “argued that DHS’s efforts toward him had not been reasonable, because the efforts 
provided were largely focused on mother and left him out of the case planning.”  Specifically, 
he argued that the “service referrals that DHS had provided were not tailored to autism 
spectrum disorder[.]”  At the hearing, the DHS caseworker “admitted, though unsworn,” that 
she had not contacted Columbia Community Mental Health “to see if they [had] an autism 
specialist” who could work with the father.  The juvenile court continued the plan of 
reunification and found that DHS had made reasonable efforts, but noted “I do expect there to 
be additional efforts to find a parent coach, trainer, counselor who is trained in working with 
autistic adults.”  The father appealed from that judgment. 

The Court of Appeals reversed and remanded for correction of the reasonable efforts 
determination and otherwise affirmed.  The court noted that its “past cases illuminate that 
DHS’s efforts are not reasonable when they are not sufficiently aimed at alleviating the specific 
controlling jurisdictional basis.”  Here, the court held that although “the jurisdictional basis 
mentions two tangible parenting issues—namely, safe parenting and maintaining a safe and 
appropriate living environment—those parenting issues are not the entirety of the jurisdictional 
basis.  By the plain language of the judgment of jurisdiction, father’s autism spectrum disorder 
with accompanying intellectual impairment is the root cause that has ‘impacted [father’s] 
ability to safely parent the child and maintain a safe and appropriate living 
environment.’  Despite this, the evidentiary record contains no evidence that DHS made any 
efforts toward alleviating that root cause, or that DHS conducted any investigation into the 
availability of services for autistic adults.”  “DHS’s efforts are not reasonable when they are not 
aimed at alleviating the court’s specific jurisdictional basis.  That necessarily requires efforts 
that address the jurisdictional basis in its entirety, and not efforts that focus on some aspects of 
jurisdiction while ignoring others.”  The court acknowledged that in some cases, there may be 
“impediments” to DHS providing certain services, but here, “DHS’s failure to even investigate 
the existence of services for autistic adults is the factor that renders its efforts unreasonable on 
this record.”  Finally, the court reiterated that “the fact that one parent has proved more 
successful than the other does not alleviate DHS from the duty to pursue efforts aimed at each 
individual parent.” 
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Dept. of Human Services v. E.G., 312 Or App 255 (2021) (per curiam) 
Yamhill County; Jennifer K. Chapman, Judge 

DHS placed the father’s child in protective custody at birth.  Subsequently, DHS moved 
to change the child’s permanency plan from reunification to adoption, and the father moved to 
dismiss jurisdiction and terminate the court’s wardship over his child.  The juvenile court denied 
the father’s motion and granted DHS’s motion. 

The father appealed, challenging the juvenile court’s denial of his motion to dismiss, as 
well as its rulings that DHS’s reunification efforts qualified as reasonable, that his progress did 
not qualify as sufficient, and that there was no compelling reason to forego a plan of adoption.  
The Court of Appeals rejected the father’s challenge to the denial of his motion to dismiss 
without discussion.  The court further rejected the father’s challenges to the permanency 
rulings; the Court of Appeals concluded that DHS proved that its efforts were “reasonably 
focused” on the father’s cognitive deficits and that the father had not made sufficient progress 
in ameliorating the safety risks to the child from his neurocognitive disorder.  Further, the 
father failed to prove that the child’s bonds with him and the child’s grandmother constituted a 
“compelling reason” not to change the plan to adoption. 

Dept. of Human Services v. W.M., 310 Or App 594 (2021) 
Deschutes County; Walter Randolph Miller, Jr., Judge 

DHS removed A and her two brothers from the parent’s care shortly after A’s birth in 
2017.  The juvenile court determined that it had jurisdiction as to A because the parents 
“lack[ed] the stability and parenting skills to meet the child’s needs and safely parent the child.  
During the course of the case, it became apparent that A had a “serious feeding issue.”  Initial 
efforts to treat that issue were unsuccessful, but, in early 2020, A began working with an 
occupational therapist and began to make progress.  Once the COVID pandemic began in March 
2020, those therapy sessions were conducted remotely.  The parents participated in  9 of 12 of 
the therapy sessions, but the therapist believed that the mother needed in-person, “hands-on” 
coaching to develop the skills necessary to address A’s feeding issues, which was not possible 
due to the pandemic.  Subsequently, the juvenile court held a permanency hearing, at which 
DHS moved to change A’s permanency plan away from reunification.  The parents defended 
against DHS’s motion, arguing that they “had not had a fair opportunity to demonstrate that 
they could appropriately manage A’s feeding disorder.”  The court disagreed and changed A’s 
permanency plan to guardianship. 

The parents appealed, arguing that the juvenile court erred in its reasonable-efforts 
determination because “it did not adequately account for the way the COVID pandemic 
interfered with parents’ ability to develop the skills needed to deal with A’s feeding disorder.”  
The Court of Appeals agreed and reversed, explaining that, while the parents had not made 
progress in addressing A’s serious and complicated feeding disorder prior to 2020, neither had 
professionals working with A.  Given that the pandemic had made it impossible for the parents 
to receive training that was only identified as necessary shortly before the pandemic began, the 
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parents had not had a reasonable opportunity to address the bases for jurisdiction and become 
minimally adequate parents.  DHS’s reunification efforts therefore did not qualify as 
reasonable, notwithstanding that DHS had made other efforts and that the parents had not 
always fully engaged with those efforts. 

Dept. of Human Services v. K.S.S., 310 Or App 498 (2021) 
Douglas County; William A. Marshall, Judge  

The mother gave birth to the child when she was 16 years old and the father was 22 
years old.  DHS became involved after a domestic dispute in which the father grabbed the 
mother by the throat and pushed her down onto a bed while she was holding the child and the 
father subsequently left the apartment with a gun, intending to kill himself.  DHS removed the 
child from the parents’ care, placed her in relative foster care, and filed a petition alleging that 
the juvenile court had jurisdiction.  The father began weekly mental health counseling to 
address his “daily irritability, anger outbursts, poor self-esteem, and hopelessness” and 
participated in a psychological evaluation, which resulted in diagnoses of unspecified 
intellectual disability, persistent depressive disorder, and a specific learning disorder with 
impairments in mathematics.  The juvenile court determined that it had jurisdiction based on 
the father’s admission that he had “mental health issues [that] interfere[d] with his ability to 
safely parent the child.”  The court attached to the jurisdiction judgment a “case plan” that 
referenced the father’s psychological evaluation, suicidal ideation, and pending criminal 
charges. 

Over the following year, the father and mother separated, and the mother moved out of 
state.  The father participated in bi-weekly counseling sessions, completed parenting classes, 
and consistently attended weekly supervised visits with his child, which he came to prepared 
with snacks and toys and was “fairly attentive and engaged.”  The father also pleaded guilty to 
third-degree rape due to his conduct with the mother, was sentenced to five years probation, 
with conditions that he complete sex offender treatment and have no contact with minors 
other than supervised visits with his child.  The father’s probation was revoked after he was 
discharged from his sex offender treatment program for dishonesty, entered into a new 
romantic relationship without discussing it with his probation officers, and failed two polygraph 
exams. 

A year-and-a-half after the juvenile court asserted jurisdiction as to the father’s child, 
DHS moved to change her permanency plan from reunification to adoption.  Although DHS 
acknowledged that the father had made “some progress,” it argued that his progress was 
nonetheless insufficient because he was dishonest with service providers and because he had 
not completed his sex offender treatment, which was “part of his mental health issues.”  The 
father responded that he had ameliorated the only basis for jurisdiction as to him, his mental 
health, and that his sex offender treatment was not a basis for jurisdiction.  The juvenile court 
rejected the father’s arguments, agreed with DHS that the father’s dishonesty was related to 
his mental health treatment, and changed the child’s plan from reunification to adoption. 
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The father appealed, renewing his arguments that DHS failed to prove that his mental 
health at the time of the permanency hearing would prevent him from providing minimally 
adequate parenting for his child and that evidence related to his failure to complete sex 
offender treatment was extrinsic to the jurisdictional basis of mental health.  The Court of 
Appeals agreed with the father and reversed, concluding that the juvenile court erroneously 
relied on evidence that the father had failed to complete sex offender treatment in ruling to 
change his child’s permanency plan.  The court reviewed case law in which it held (1) that the 
juvenile court is not authorized to change a child’s permanency plan away from reunification 
“based on conditions or circumstances that are not explicitly stated or fairly implied by the 
jurisdictional judgment” and (2) that the standard for determining whether facts are “extrinsic” 
to the jurisdictional judgment is whether a “reasonable parent would * * * have known from 
the jurisdictional judgment that he or she needed to address the condition or circumstance 
exemplified by those facts.”  The Court of Appeals held that “neither the petition nor 
jurisdictional judgment and its attachments provided father with adequate notice that he had 
to complete sex offender treatment for purposes of the dependency case.”  The court 
concluded that the record demonstrated that “the catalyst for father’s mental health issues 
that formed the jurisdictional basis stemmed primarily from father’s suicidal episodes, not 
father’s probation requirements.”  The Court of Appeals further explained that the case plan, 
which was attached to the judgment, did not specifically prescribe sex offender treatment and 
did not fairly imply that such treatment was required, given the circumstances in the case.  And 
none of the other documents on which DHS relied provided the father with constitutionally-
adequate notice that failing to complete sex offender treatment could result in a change of 
plan, because they were not attached to the jurisdiction judgment or connected to it in any 
meaningful way. 

Dept. of Human Services v. D.M., 310 Or App 171 (2021) 
Deschutes County; Alicia N. Sykora, Judge  

DHS removed E when she was one month old but, nine months later, returned her to 
the care of her father and stepmother, who had two other children in the home.  A couple of 
months later, the juvenile court dismissed jurisdiction and terminated its wardship over E.  
Within a couple of months, DHS removed all three children from the father’s and stepmother’s 
care due to a domestic violence incident between the father and stepmother, who reportedly 
fought often.  The father also reported concerns about the stepmother’s “anger toward the 
children” and treatment of E in particular based on bruising he had seen on E.  Police also 
learned that the stepmother was “verbally abusive” toward the children, withheld water as 
punishment, and ignored E or locked her in her room as punishment.  The stepmother 
ultimately pleaded guilty, by Alford plea, to one count of first-degree criminal mistreatment for 
“unlawfully and knowingly caus[ing] physical injury to E” and was sentenced to probation.  The 
juvenile court determined that it had jurisdiction as to E based on the father’s “volatile 
relationship” with the stepmother, failure to protect E from the stepmother’s “physical abuse 
and maltreatment” of E, failure to maintain a safe environment by allowing E to live in an 
“unsafe and unsanitary” home, and substance abuse.  Two years later, DHS moved the juvenile 
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court to change E’s permanency plan from reunification to adoption.  At the hearing, DHS 
offered evidence that, among other things, E had experienced trauma as a result of the father’s 
and stepmother’s past conduct, that it was necessary for them to acknowledge such for E to 
safely return to their care, that they had not fully engaged in services offered, and that they 
continued to minimize their past conduct and its impact on E.  After a hearing, the juvenile 
court granted DHS’s motion.   

The father appealed the permanency judgment, challenging the juvenile court’s rulings 
that (1) DHS had proven that its reunification efforts were reasonable; (2) DHS had proven that 
the father’s progress was not sufficient; and (3) the father had not proven that there were 
compelling reasons not to change E’s plan to adoption.  The Court of Appeals affirmed.  As  to 
DHS’s efforts, the court rejected the father’s arguments that those were not reasonable based 
on DHS’s failure to refer him to further substance abuse treatment despite evidence that he 
had resumed drinking alcohol, because an earlier assessment had indicated he did not need 
treatment.  The Court of Appeals further rejected the father’s arguments that DHS’s efforts 
were not reasonable because it did not offer him services to address his “volatile relationship” 
with the stepmother and failure to protect from her, concluding that DHS did offer such 
services, namely referrals to a batterers intervention program (BIP) and parenting courses, as 
well as assistance in finding a licensed marital counselor.  As to the father’s progress, the court 
concluded that the record supported the juvenile court’s determinations that E suffered harm 
from the father’s and stepmother’s past conduct, that they needed to acknowledge that 
conduct for E to safely return to their care, that they had not done so, and that their 
relationship continued to be volatile, based on their minimization of their past conduct and its 
effect on E at the permanency hearing.  Finally, the Court of Appeals rejected the father’s 
arguments that his current participation in BIP and marital counseling and E’s relationships with 
her siblings constituted compelling reasons not to change E’s plan to adoption.  The court 
reached that conclusion because the “father did not propose an alternate plan for E below” and 
because he did not demonstrate that E could be returned home in a reasonable time, for many 
of the same reasons that his progress had been insufficient. 

Dept. of Human Services v. L.A.K., 306 Or App 706 (2020) 
Josephine County; Matthew G. Galli, Judge 

The father appealed from a permanency judgment in which the juvenile court changed 
the permanency plan for his child from reunification to guardianship, challenging, among 
others, the court’s ruling that DHS’s reunification efforts qualified as reasonable.  The father 
had a relatively lengthy history of using methamphetamine and heroin, and multiple 
convictions for crimes related to possession, manufacture, and delivery of those substances.  In 
spring 2018, DHS removed the father’s child from his care, and the juvenile court determined 
that it had jurisdiction as to the father only because, “despite prior services offered to the 
father through DHS and other agencies, the father has been unable and/or unwilling to 
overcome the impediments to his ability to provide safe, adequate care to the child.”  
Thereafter, the father pleaded guilty to unlawful possession of heroin and unlawful delivery of 
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methamphetamine, and the court sentenced him to 25 months of incarceration.  The father did 
“exceedingly well” in prison, completing multiple treatment programs, holding a job in the 
kitchen, and enrolling in the Alternative Incarceration Program.  DHS  provided the father with 
weekly visits with the child via Skype; sent him “letters of expectation”; had a “courtesy 
worker” meet in person with him monthly but did not advise him about the child’s changing 
needs or any steps he could take beyond what he was already doing; and arranged a 
psychological evaluation of the father.  Upon his release from prison in October 2019, the 
father moved into transitional housing, engaged in outpatient substance abuse treatment, 
obtained full-time employment, attended church regularly, and visited the child weekly.  Two 
months after the father’s release, in December 2019, the juvenile court held a permanency 
hearing at which it ruled that DHS’s reunification efforts qualified as reasonable and that the 
father’s progress had not been sufficient, and changed the child’s permanency plan to 
guardianship. 

The Court of Appeals reversed, explaining that, in dependency cases, “the alleged and 
proven jurisdictional basis becomes critical language—arguably the critical language—around 
which the entire juvenile case orbits.”  The court noted that “DHS’s task [at a permanency 
hearing]—to prove the reasonableness of its efforts—becomes more challenging when DHS 
chooses to allege and proceed upon a jurisdictional basis [that is] amorphous and ill-defined.”  
The court further noted that, although DHS and the juvenile court need “flexibility” in 
dependency cases, which “involve complicated human lives and relationships” that “change 
constantly, sometimes daily,” such flexibility “cannot come at the expense of notice to a 
parent.”  Accordingly, “[w]hen DHS alleges and proves a jurisdictional basis for one reason, that 
cannot become a substitute for other bases neither alleged nor proved.”  Ultimately, the Court 
of Appeals concluded that DHS had failed to prove that its efforts to assist the father in 
ameliorating the jurisdictional basis—the father’s “impediments”—were reasonable because 
“‘impediments’ is not an interchangeable term for addiction or criminal activity,” particularly 
when those conditions and circumstances were “alleged but not found by the juvenile court.” 

Dept. of Human Services v. K.G.T., 306 Or App 368 (2020) 
Benton County; Locke A. Williams, Judge 

The juvenile court took jurisdiction as to the father’s son based on the father’s 
substance abuse, “history of mental health diagnosis that is currently untreated,” exposure of 
the child to “unsafe circumstances,” history of residential instability, and inability “to provide 
for and parent” the child.  The father was incarcerated throughout the dependency case, and 
DHS maintained “not frequent but regular” contact with the father and arranged visits with 
between the father and his child.  DHS did not provide any other services to the father, instead 
relying on the Department of Corrections (DOC) to provide the father with services even though 
it knew that “virtually no services were available to father through DOC.”  The juvenile court 
held a permanency hearing and ruled to change the child’s permanency plan from reunification 
to adoption.  The father appealed, challenging the court’s determination that DHS had made 
reasonable efforts to reunify the family. 
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The Court of Appeals reversed.  The court reviewed prior case law and concluded that 
“DHS is not required to do the impossible” but that, if providing a needed service is possible—
albeit perhaps expensive or inconvenient—the court must engage in a cost-benefit-like analysis 
that is fundamentally tied to the goal of providing the parent, over the life of the case, with a 
reasonable opportunity to demonstrate improvement, if not ameliorate the jurisdictional 
bases.”  In this case, DHS “failed to provide any evidence to the juvenile court” of the cost of 
providing services to the father and “did not even consider providing services to father while he 
[wa]s incarcerated.”  Moreover, it was “undisputed that the services that were not provided 
[we]re needed, [we]re critical to the case plan, and [went] directly to ameliorating the 
jurisdictional bases.”  Ultimately, “the juvenile court focused almost entirely on the 
inconvenience to DHS of setting up services for father to receive in prison, without meaningfully 
considering the actual cost of doing so or the benefit of doing so.”  “Because DHS failed to 
explore any options beyond whatever happened to be available through DOC, it is impossible to 
know what other options might exist or what they would cost.  It is correspondingly impossible 
to know whether DHS’s efforts were reasonable or not.  Because the burden is on DHS to 
provide that it made reasonable efforts[,] * * * it follows that the trial court erred in concluding 
on this record that DHS made reasonable efforts.” 

Dept. of Human Services v. R.A.C.-R., 306 Or App 360 (2020), rev den, 367 Or 496 (2021) 
Lane County; Jay A. McAlpin, Judge 

In 2016, “with the assistance of the Mexican government, mother and children returned 
to Oregon, essentially fleeing from father’s domestic violence.”  Thereafter, the juvenile court 
asserted jurisdiction over the children based on the mother’s developmental disability and the 
father’s domestic violence and ordered the father, who remained in Mexico and was legally 
barred from returning to the United States, to complete a psychological evaluation, domestic 
violence counseling and a parent training program, and maintain safe and stable housing.  DHS 
maintained contact with the father, arranged video visits between the father and the children, 
and obtained a home study (which recommended against placement with father).  The father 
participated in some services “of his own accord,” but DHS did not refer him to domestic 
violence services, because it was “unable to locate any appropriate services where father lives 
in Mexico.”  The juvenile court held a permanency hearing and changed the children’s 
permanency plans from reunification to guardianship.  The father appealed, challenging the 
juvenile court’s determination that DHS made reasonable efforts to reunify the family, 
contending that, “because DHS never referred him to any domestic-violence services, he was 
not provided a meaningful opportunity to adjust his conduct and become a minimally adequate 
parent.”  

The Court of Appeals affirmed, relying on the legal principles outlined in its opinion in 
Dept. of Human Services v. K.G.T., 306 Or App 368 (2020), and agreeing with DHS that the 
juvenile court did not err.  The court distinguished K.G.T., concluding that “DHS made much 
more extensive efforts to try to find services for father in this case than it made in K.G.T.” and 
that it was “reasonable to infer that there simply are no domestic violence programs available 
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to father where he lives in Mexico.”  The court further distinguished K.G.T. based on DHS’s lack 
of “control over the services available” to the father in Mexico and “geographic barrier[s]” to 
providing services when a parent is in another country.  The court recognized that “when there 
is truly no feasible way to provide a service to a parent, DHS cannot be required to provide that 
service  as a condition of proving that it made reasonable efforts toward reunification, as that 
would have the effect of leaving the child stuck in limbo, unable to ever have her or his plan 
changed away from reunification.” 

TERMINATION OF PARENTAL RIGHTS

Dept. of Human Services v. D.F.R.M., 313 Or App 740 (2021) (per curiam) 
Josephine County; Sarah E. McGlaughlin, Judge 

The juvenile court took jurisdiction over the child when the child was almost two years 
old.  He was placed in foster care with his two older siblings, who had been adopted by that 
family.  “As mother does not contest, he has thrived in that placement and is attached to his 
foster parents, who would like to adopt him.  He also has secure attachments to his two older 
siblings.”  The mother had a history of substance abuse, resulting in “numerous arrests, criminal 
convictions, periods of incarceration, and a term of probation.”  Her attempts at treatment 
were unsuccessful.  At the time of trial, the mother “acknowledged that she was not yet in a 
position to be a custodial resource for child and that she had used heroin on the day before the 
hearing.”  The mother visited with A, but she occasionally missed visits.  The DHS caseworker 
testified that A was “bonded” to the mother and maternal grandmother, but that he was also 
bonded to his foster parents.  The trial court concluded that termination of the mother’s 
parental rights was in the child’s best interest, and the mother appealed.  On appeal, she 
argued that the child “is in a secure placement that should be maintained,” but “that a 
continuing relationship with her and with grandmother is in his best interests and that a 
permanent guardianship would secure that relationship while entrusting to the court the 
question of continuing contact with mother.” 

The Court of Appeals reversed.  The court rejected “the premises underlying the juvenile 
court’s determination—specifically, as urged by DHS that permanency can only be achieved 
through adoption and that clear and convincing evidence establishes that child will suffer if his 
legal status differs from that of his siblings.”  The court held first that it rejected “the notion * * 
* that permanency can only be achieved through adoption,” because “a permanent
guardianship is not a temporary arrangement and a parent cannot seek to vacate it.”  Second,
“it logically follows that a child is not necessarily subjected to a realistic fear that his placement
is insecure despite the absence of an adoption.”  Here, “the record does not establish by clear
and convincing evidence that child’s need for permanency demands that he have the same
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legal status that his siblings have.”  And finally, the court gives “significant weight to the 
importance of preserving a child’s relationship with his biological parent where that is possible 
to do consistent with his best interests.”  Thus, “DHS has failed to establish, by clear and 
convincing evidence, that termination of mother’s parental rights is in child’s best interest.” 

Dept. of Human Services v. L.D.V., 313 Or App 627 (2021) (per curiam) 
Malheur County; Lung S. Hung, Judge 

On de novo review, the Court of Appeals affirmed the judgment terminating mother’s 
parental rights. 

Dept. of Human Services v. J.C.G., 312 Or App 461 (2021) 
Benton County; Matthew J. Donohue, Judge 

DHS petitioned to terminate the parents’ parental rights to their child, and the juvenile 
court subsequently held a preliminary hearing at which the father appeared and the mother 
“may have appeared.”  After discussion regarding trial dates, DHS’s attorney stated that they 
would prepare written orders with the dates and serve the orders on the parents.  A month 
later, DHS moved to serve orders directing parents to appear for a trial readiness hearing and 
for trial by publication, and the court granted that motion.  However, the publication did not 
contain the date of the trial readiness hearing.  When the parents did not appear for the trial 
readiness hearing or for trial, the child’s attorney raised issues concerning the adequacy of 
notice to the parents.  The juvenile court rejected that argument, indicating, among other 
things, that it had orally provided the parents with the required notices at the preliminary 
hearing and ultimately ruled to terminate the parents’ parental rights. 

The mother and child appealed, arguing, among other things, that the juvenile court’s 
notice regarding the termination-of-parental-rights proceeding was inadequate under ORS 
419B.820.  That statute requires the court to inform parents, by oral or written order, of the 
time, place, and purpose of the hearing, of their obligation to appear in person, that they 
cannot appear through counsel, and that failure to appear in person may result in termination 
of their parental rights without further notice.  DHS conceded that the juvenile court failed to 
provide adequate notice and that the error constituted plain error requiring reversal.  The Court 
of Appeals accepted those concessions, noting that ORS 419B.820 “does not contain any 
provision for service by publication,” and exercised its discretion to correct the error as plain 
error, “given the gravity of the error.” 

Dept. of Human Services v. M.L.M., 307 Or App 656 (2020) (per curiam) 
Benton County; Matthew J. Donohue, Judge 

The father appealed from judgments terminating his parental rights to his two children 
on the grounds that he was unfit under ORS 419B.504 and that he neglected the children under 
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ORS 419B.506.  The Court of Appeals concluded that “[a]n in-depth discussion of the facts in 
this case would not benefit the bench, the bar, or the public.”  The Court of Appeals 
acknowledged that the father’s circumstances presented challenges in maintaining regular 
visits with his children but rejected his argument that those circumstances provided 
“reasonable and lawful cause” for the father to have no contact at all in the six months 
preceding the filing of the TPR petition.  The Court of Appeals thus concluded that DHS met its 
burden under ORS 419B.506 and affirmed on that basis, declining to consider whether the 
juvenile court erred by also terminating the father’s parental rights under ORS 419B.504. 

Dept. of Human Services v. J.D.D., 306 Or App 553, rev den, 367 Or 290 (2020) 
Lane County; Jay A. McAlpin, Judge, R. Curtis Conover, Judge 

The father appealed from a judgment terminating his parental rights to his child, 
challenging only the juvenile court’s ruling that termination was in his child’s best interest given 
his and child’s “close relationship” and the “psychological harm” that severing their relationship 
would cause the child, and because there was no evidence that the father had been abusive or 
that a permanent guardianship could not be implemented.  

The Court of Appeals affirmed, concluding on de novo review that clear and convincing 
evidence established that severing the father’s and child’s relationship was in the child’s best 
interest but that a “discussion of the facts in this case would not benefit the bench, the bar, or 
the public.” 

GUARDIANSHIP

Keffer v. A.R.M., 313 Or App 503 (2021)  
Deschutes County; Alicia N. Sykora, Judge 

This is one of three opinions issued on the same day concerning related issues in a 
dependency case and probate guardianship.  In this case and a related case, grandfather filed 
petitions to establish probate guardianships over parents’ child, A and mother’s child, O.  At the 
time the petitions were filed, the juvenile court had taken wardship over both children.  Mother 
and father opposed the guardianship, and the dependency and guardianship cases were 
consolidated as required by ORS 419B.806.  Following a hearing, the juvenile court changed the 
children’s permanency plans to guardianship, appointed grandfather as the children’s guardian 
through the probate code, and terminated wardship and dismissed dependency 
jurisdiction.  Both parents appealed from the guardianship judgments.  They advanced several 
arguments, including the claim that “the juvenile court did not have authority to appoint 
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grandfather as A’s guardian under the probate code, because the juvenile dependency 
guardianship statutes establish the exclusive means by which a juvenile court may establish a 
guardianship for a ward that is under the exclusive jurisdiction of the juvenile court.” 

The Court of Appeals reversed and remanded.  The court considered the text, context, 
and legislative history of the 2003 amendments to the guardianship provisions of the juvenile 
dependency code, which included the enactment of ORS 419B.366 (known as a “durable” or 
“general” guardianship).  The court noted that “the 2003 legislation transparently made the 
guardianship proceedings under the juvenile dependency code self-contained.”  The court held 
that the “text and context of the guardianship provisions * * * indicate the legislature’s 
intention to craft proceedings and types of guardianships to fit the uniqueness of juvenile 
dependency proceedings.  In doing so, it severed the dependency guardianship proceedings 
from any reliance on the probate code.  That suggests that the legislature intended the juvenile 
dependency code guardianship proceedings to be the exclusive means to establish a 
guardianship for a ward within the court’s exclusive dependency jurisdiction.”  And the 
legislative history supported that construction of the 2003 statutory amendments. 

The court rejected the grandfather’s argument that ORS 419B.806 “provided the court 
with authority to proceed as it did.”  The court held that the consolidation statute does not 
provide “a means by which a juvenile court may sidestep the juvenile dependency guardianship 
proceedings altogether in favor of proceeding as a probate court in accordance with the 
probate code.”  The court noted that “the legislature intended to avoid that happening through 
the 2003 changes to the juvenile guardianship statutes, precisely because the probate code is 
an ill-suited means for establishing and monitoring guardianships for wards within the exclusive 
jurisdiction of the juvenile court.” “The general consolidation statute in the juvenile code does 
not permit what the specific, comprehensive guardianship statutes in the juvenile code 
otherwise prohibit.” 

INDIAN CHILD WELFARE ACT (ICWA)

Dept. of Human Services v. E.R.S., 312 Or App 728 (2021) (per curiam) 
Jackson County; Kelly W. Ravassipour, Judge 

The father appealed from a jurisdictional judgment.  The juvenile court ruled that the 
child was within its dependency jurisdiction without hearing testimony of a qualified expert 
witness as required by 25 USC § 1912(e).  DHS conceded that the juvenile court erred, and the 
Court of Appeals reversed and remanded for a new jurisdictional hearing.  
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Dept. of Human Services v. H.C.W., 310 Or App 102 (2021) 
Josephine County; Sarah E. McGlaughlin, Judge 

The mother was an “enrolled descendant member of the Karuk Tribe.”  When DHS 
notified the Karuk Tribe about the dependency proceeding concerning the mother’s child, N, 
the tribe responded by letter, noting that there were five possibilities for N: “Member”; 
“Descendant”; “Eligible for Membership”; “Eligible for Descendancy”; and “Not Eligible for 
Membership.”  The tribe further explained that N was “Eligible for Descendancy.”  The juvenile 
court later held a hearing on the question of whether N qualified as an “Indian child” under the 
Indian Child Welfare Act (ICWA), 25 USC § 1903(4), which defines “Indian child” as “any 
unmarried person who is under age eighteen and is either (a) a member of an Indian tribe or (b) 
is eligible for membership in an Indian tribe and is the biological child of a member of an Indian 
tribe.”  At the hearing, the tribe’s expert testified that descendancy is a “second membership” 
for descendants who did not meet the tribe’s blood quantum requirement for fully enrolled 
membership.  The expert further testified that the Karuk Tribe recognized “all our descendants 
as Indian children.”  The juvenile court ruled that N was not an “Indian child” because, in the 
court’s view, membership based on descendancy did not qualify as membership in the Karuk 
Tribe for purposes of the ICWA. 

The mother appealed, challenging the juvenile court’s ruling that N was not an Indian 
child.  The Court of Appeals reversed, explaining that “[t]he terms of 25 USC section 1903(4) do 
not distinguish between or among types of tribal memberships, or provide any plausible basis 
for treating one class of tribal membership differently from another.”  The court noted that “[a] 
tribe’s word on the matter of membership or eligibility for membership is conclusive on the 
point” and explained that a court’s determination that some types of tribal membership do not 
qualify as membership under the ICWA “would interfere with the tribes’ sovereign right to 
determine for themselves membership qualifications and classifications.”  

INTERSTATE COMPACT FOR THE PLACEMENT OF CHILDREN (ICPC)

Dept. of Human Services v. D.C.B., 310 Or App 729 (2021) 
Clackamas County; Colleen F. Gilmartin, Judge 

One of the parents’ two children experienced seizures and vomiting and was diagnosed 
with “injury consistent with being ‘shaken aggressively.’”  The juvenile court determined that it 
had jurisdiction as to the children and granted legal custody and guardianship of the children to 
DHS, and DHS placed them in substitute care after.  A month later, DHS returned the children to 
the mother’s care, and a little over a year later, the mother and the children, with DHS’s 
permission, moved to Washington to live with the mother’s father and stepmother.  Around the 
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same time, DHS contacted the Washington child welfare agency to, pursuant to the Interstate 
Compact on the Placement of Children (ICPC), conduct a home study and approve the children’s 
placement in Washington.  The Washington agency “den[ied] placement” and informed DHS 
that it would not provide “courtesy supervision” of the children and that the children “need[ed] 
to return” to Oregon.  Thereafter, the mother filed a written “motion to continue placement 
and opposition to ICPC application,” arguing that the ICPC did not apply because it applies only 
to “out of statement placements in non-parental custody.”  After a hearing on the motion, the 
juvenile court ruled that the ICPC applied to the children’s placement in Washington with their 
mother.  The court ordered the children returned to Oregon but stayed that order pending 
appeal. 

The mother appealed, arguing that, because Article III of the ICPC limits its application to 
“placement[s] in foster care or as a preliminary to a possible adoption,” it did not apply to her 
children’s placement in Washington with her.  The Court of Appeals agreed with the mother 
and reversed.  The court began with an overview of the ICPC’s history, purpose, and policy, 
noting that, when the ICPC applies, it does not allow a state to place a child in another state 
until that “receiving state” has informed the “sending state” that the proposed placement does 
not appear to be contrary to the child’s interests.  The Court of Appeals then turned to ORS 
417.200, Article III, the “heart of the compact” that sets forth the guidelines governing when 
the ICPC applies, and construed subsection (a), which provides:  

“No sending agency shall send, bring, or cause to be sent or brought into 
any other party state any child for placement in foster care or as a preliminary to 
a possible adoption unless the sending agency shall comply with each and every 
requirement set forth in this article.” 

ORS 417.200, Art III(a) (emphasis in opinion).  The court concluded that “placement in foster 
care,” as use in the ICPC, “refers to substitutes for parental care and does not encompass 
circumstances such as those in the instant case, where children are residing with a parent in 
another state.  In reaching that conclusion, the Court of Appeals looked to dictionary definitions 
from the time the ICPC was drafted and the time that Oregon enacted it, relevant statutory 
definitions in effect when Oregon enacted the ICPC, the legislative history of ORS 417.200, and 
case law from other states. 
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DELINQUENCY—JURISDICTION

Dept. of Human Services v. T.T., 308 Or App 408, rev den, 368 Or 37 (2021) 
Multnomah County; Xiomara Y. Torres, Judge 

The youth was a backseat passenger in a car that a state trooper lawfully stopped for 
speeding.  The trooper observed two males in the front seat and one in the backseat, believed 
the two passengers were under 18 years old, and, as he approached the passenger side 
windows, “smelled the strong odor of green, non-smoked marijuana,” which, based on his 
“training and experience,” he knew was different than the smell of burnt marijuana.  The 
trooper did not observe any marijuana in the vehicle.  The trooper asked the driver, an adult, 
for his license, registration, and proof of insurance.  The driver indicated the vehicle was a 
rental car and, upon questions from the trooper, said they were coming from Redding, 
California and had been there a “couple of days.”  The trooper noticed that the rental 
agreement indicated that the car had been rented only a day earlier at the Portland airport.  
Based on his “training and experience,” the trooper believed that it is common to use rental 
cars to traffic drugs.  At the trooper’s request, the driver, who was 25 years old, exited the 
vehicle, at which point the trooper “noticed the smell of air freshener coming from the vehicle,” 
but he did “not smell marijuana on the driver.”  The trooper was suspicious that the adult driver 
was furnishing marijuana to the juvenile passengers and asked the driver to clarify his answers 
about the trip to California, and the driver gave “vague” answers.  The trooper asked the youth 
and the front-seat passenger to exit the vehicle so he could speak with them, and each gave a 
story that was different than the driver’s and the other’s story.  In response to the trooper’s 
question as to why the stories were different, the driver “admitted that he had received an 
ounce of marijuana in the State of California.”  The trooper then searched the vehicle and 
found “a large amount of marijuana” in the trunk of the vehicle, which “turned out to be 
approximately 39 pounds.”  The trooper also found a pistol in the trunk.  The trooper placed all 
three vehicle occupants under arrest, at which point he found $1,705 in cash in the youth’s 
possession. 

The state filed a petition alleging that the juvenile court had jurisdiction as to the youth 
because the youth’s acts, if committed by an adult, would violate ORS 475.346 (unlawful 
delivery of a marijuana item) and ORS 475.341 (unlawful possession of marijuana by a person 
under the age of 21).  The youth moved to suppress the state’s evidence, arguing that the 
trooper’s investigation of drug crimes and search of the vehicle violated his rights under Article 
1, section 9 of the Oregon Constitution and the Fourth and Fourteenth Amendments to the 
United States Constitution.  The juvenile court denied the youth’s motion, concluding that the 
youth was stopped when the trooper told the youth to leave the vehicle but that the stop was 
supported by reasonable suspicion of criminal activity, namely possession of marijuana.  The 
court further ruled that the search of the trunk fell within the automobile exception to the 

https://cdm17027.contentdm.oclc.org/digital/collection/p17027coll5/id/29453/rec/1


Chapter 5—Appellate Update: Case Summaries—September 2020 to August 2021

 5–332021 Juvenile Law: A Little Bit of Knowledge and Perspective Can Go a Long Way

warrant requirement because the trooper had probable cause to believe the vehicle contained 
a large amount of marijuana based on the smell.  Ultimately, the juvenile court ruled that it had 
jurisdiction as to the youth. 

The youth appealed, assigning error to the court’s order denying his motion to suppress.  
In his opening brief, the youth argued that the trooper violated Article I, section 9 when he 
immediately expanded the stop to ask the driver about the purpose of the trip because there 
was no objectively reasonable belief that a crime was being committed at that point.  The youth 
further argued that the trooper’s belief that the youth, rather than the driver, was in possession 
of marijuana was not objectively reasonable.  Finally, the youth argued that the probable cause 
standard was not met by the facts known to the trooper. 

While the youth’s appeal was pending, the Oregon Supreme Court decided State v. 
Arreola-Botella, 365 Or 695, 712 (2019), in which it held that, under Article I, section 9, “all 
investigative activities, including investigative inquiries, conducted during a traffic stop are part 
of an ongoing seizure and are subject to both subject-matter and durational limitations.”  
Accordingly, “an officer is limited to investigatory inquiries that are reasonably related to the 
purpose of the traffic stop or that have an independent constitutional justification.”  Arreola-
Botella, 365 Or at 712.  Subsequently, the youth filed a memorandum of additional authorities, 
citing Arreola-Botella in support of his arguments. 

The Court of Appeals affirmed.  The court began its analysis by noting, that, “through 
the lens of Article I, section 9,” a police officer does not seize all passengers when he stops a 
vehicle but, “through the lens of the Fourth Amendment,” the officer does.  The court noted 
that, although on appeal the youth contended that the trooper had unlawfully seized him when 
the trooper began asking the driver where they were coming from and how long they had been 
there, before the trial court the youth had argued that the unlawful seizure occurred later, 
when the trooper asked the driver and the youth to exit the vehicle for questioning.  
Accordingly, the Court of Appeals concluded that the youth failed to preserve his claims that 
the trooper’s questions exceeded the subject limits on a traffic stop under Arreola-Botello.  

The Court of Appeals then turned to the youth’s preserved claims that the trooper 
lacked reasonable suspicion to ask the driver and the youth to get out of the car.  The court 
noted that the standard for reasonable suspicion for an investigatory stop “is met when an 
officer can point to specific and articulable facts that give rise to a reasonable inference that the 
defendant committed or was about to commit a specific crime or type of crime.”  Moreover, 
“[t]he officer must have a subjective belief that the person stopped has committed, or is about 
to commit, the specific crime or type of crime, and that belief must be objectively reasonable 
under the totality of the circumstances.”  The Court of Appeals discussed the standard at 
length, noting that the officer’s suspicion must be about a specific crime or type of crime and 
“cannot be based on a hunch but must be particularized to the individual based on the 
individual’s own conduct.”   

The court first evaluated the application of that standard to the trooper’s first stated 
basis for his suspicion, that he suspected that the adult driver had unlawfully furnished 
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marijuana to the minor passengers.  The court discussed the status of marijuana in Oregon as a 
substance that is legal for recreational and medicinal use by persons 21 years of age and older 
and the particular amounts in which those persons may lawfully possess marijuana for those 
uses.  The court explained that legalization changed how courts view testimony about the smell 
of marijuana, because the “issue is not whether marijuana is present, but whether it is present 
in an amount above a particular threshold that separates legal and illegal conduct.”    The court 
then concluded that, although marijuana possession by anyone under 21 years of age remained 
unlawful and that this could make smell “more probative of reasonable suspicion,” the trooper 
did not identify anything specific about the passengers that would make it reasonable to 
believe that the marijuana smell was coming from the passengers rather than the adult driver.   

The Court of Appeals then evaluated the application of the reasonable suspicion 
standard to the trooper’s second stated basis for his suspicion, that he suspected the car and its 
occupants were importing marijuana from California to Oregon.  The court noted that, under 
ORS 475B.227(2), which the trooper identified as a basis for his investigation, it was illegal for a 
person to import or export marijuana in any amount and that “export” included “placing a 
marijuana item in any mode of transportation for hire, such as luggage, mail or parcel delivery, 
even if the transportation of the marijuana items is intercepted prior to the marijuana item 
leaving this state.”  The court explained that, although several factors the trooper identified as 
giving rise to his suspicion were “entitled to very little weight” and that it was a “close case,” 
the following circumstances, in combination with what the trooper  knew from his training and 
experience did give rise to reasonable suspicion of a violation of ORS 475B.227(2): the odor of 
green marijuana; the rental agreement showing the car had been rented less than 24 hours 
earlier in Portland; the vehicle’s occupants having made a roughly 14-hour roundtrip to 
Redding, California in one day; and the driver’s attempt to conceal how long they had been in 
Redding. 

Regarding the youth’s claim that the trooper lacked probable cause to search the 
vehicle, the Court of Appeals concluded that the driver’s admission that he had brought an 
ounce of marijuana with him from California, which the trooper knew was a crime under ORS 
475.227(2), gave the trooper probable cause to search the vehicle for evidence of that crime 
under the automobile exception to the warrant requirement. 

Finally, the Court of Appeals concluded that the trooper lawfully extended the traffic 
stop based on reasonable suspicion under the Fourth Amendment and reached “the same 
conclusion with respect to probable cause that [it] reached under the state constitution.” 

State v. K.K.V., 306 Or App 644 (2020) (per curiam) 
Washington County; Michele C. Rini, Judge pro tempore 

The youth and a friend took a check from the latter’s father, made it out for $8,000, and 
attempted to cash it at a Walmart.  The state filed a petition in juvenile court alleging that the 
youth had committed forgery and conspiracy to commit first-degree theft.  At the adjudicatory 
hearing, the juvenile court replaced the conspiracy charge with allegations of first-degree theft, 
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ORS 164.055(1)(a), and forgery on an aiding-and-abetting theory and found that the youth had 
committed those offenses. 

The Court of Appeals reversed the adjudication for first-degree theft.  The court first 
held that the youth’s challenge to the amendment to the petition was not reviewable because 
she invited the alleged error by agreeing with the juvenile court that the amended counts were 
lesser-included offenses of the original conspiracy counts.  But, because Walmart did not 
cash the forged check, the juvenile court erred by finding that the youth had committed 
conduct that constituted first-degree theft.  The court remanded for entry 
of a judgment adjudicating the youth for having committed attempted first-degree theft. 

DELINQUENCY—MERGER

State v. S.M.E., 314 Or App 113 (2021) (per curiam) 
Washington County; Eric M. Buchér, Judge 

The youth  appealed a judgment adjudicating him as being within the jurisdiction of the 
juvenile court for acts that, if committed by an adult, would constitute one count of first-degree 
rape, four counts of first-degree sexual abuse, one count  of  second-degree  sexual  abuse, and 
four counts of third-degree sexual abuse.  The youth raised 12 assignments of error, two of 
which involved merger.  The youth asserted that the juvenile court plainly erred by (1) not 
merging the third-degree sexual abuse counts and the first-degree sexual abuse counts into a 
single count of first-degree sexual abuse; and (2) not merging the second-degree sexual abuse 
count with the first-degree rape count.   

The Court of Appeals reversed the judgment and remanded for entry of a judgment 
reflecting adjudications for first-degree sexual abuse and first-degree rape.  The court wrote 
only to address the merger-related assignments of error.  The court relied on State v. Nelson, 
282 Or App 427 (2016) and noted that, as to the first assertion, there was no evidence of a 
“sufficient pause” between each instance of sexual contact.  The court also relied on State v. 
Benson, 309 Or App 422 (2021), to hold that the second-degree sexual abuse and first-degree 
rape counts should have merged.  Finally, the court noted that it was appropriate to exercise its 
discretion to correct the errors for the following reasons: “the gravity of the error due to the 
presence of additional adjudications on youth's record that misstate the nature and extent of 
his conduct; there was no indication that youth had strategic reasons for not objecting to the 
juvenile court's failure to merge the counts; and the burden on the judicial system to correct 
the judgment is minimal.” 
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State v. C.K.O.P.O., 311 Or App 447 (2021) (per curiam) 
Washington County; Brandon M. Thompson, Judge 

The youth was found to be within the jurisdiction of the juvenile court for three acts 
which, if committed by an adult, would constitute third degree sexual abuse, ORS 163.415.  The 
youth appealed, arguing that the juvenile court plainly erred in failing to merge the three 
counts into a single adjudication, and the state conceded the error.  The Court of Appeals 
reversed, citing State v. K.R.S., 298 Or App 318, 323 (2019), in which it held that the “anti-
merger” statute, ORS 161.067, applies in juvenile delinquency proceedings.  And, under ORS 
161.067(3), when a person violates one statutory provision multiple times in the same criminal 
episode concerning the same victim, that person may be punished separately only if there was 
“a sufficient pause in the defendant’s criminal conduct to afford the defendant an opportunity 
to renounce the criminal intent.”  Because the three adjudications for third-degree sexual 
abuse concerned touching of three different body parts of the victim during the same criminal 
episode, the Court of Appeals concluded that the adjudications must merge and that it should 
exercise discretion to correct the error. 

DELINQUENCY—COMMITMENT TO OREGON YOUTH AUTHORITY

State v. D.A.C., 312 Or App 455 (2021) (per curiam) 
Josephine County; Pat Wolke, Judge 

The Court of Appeals vacated a judgment and order committing the youth to the 
Oregon Youth Authority (OYA) because, as the state conceded, the juvenile court failed to 
include written findings describing why placement in OYA custody was in the youth’s best 
interests, as ORS 419C.478(1) requires.  

State v. M.W.L., 311 Or App 445 (2021) (per curiam) 
Columbia County; Cathleen B. Callahan, Judge 

The youth admitted to engaging in acts that, if he were an adult, would constitute first-
degree criminal mischief and disorderly conduct, and the juvenile court accepted his admissions 
and committed him to the Oregon Youth Authority (OYA) for a period not to exceed five years.  
The youth appealed, arguing, among other things, that the juvenile court erred in failing to 
make written findings in the order to support its conclusion that it was in the youth’s “best 
interest and welfare” that he be placed in the legal custody of OYA, and the state conceded that 
error.  The Court of Appeals accepted the state’s concession and vacated the judgment, 
concluding that ORS 419C.478(1), which allows the juvenile court to commit a youth to OYA 
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custody, unambiguously requires the court to include “written findings describing why it is in 
the best interests of the youth offender to be placed with the youth authority.” 

DELINQUENCY—RESTITUTION

State v. C.A.M.-D., 312 Or App 1 (2021) 
Multnomah County; Beth A. Allen, Judge 

The youth admitted “caus[ing] physical injury to” the victim on July 2, 2018.  Prior to a 
restitution hearing, the Crime Victim and Survivor Services Division (CVSSD) of the Department 
of Justice requested restitution totaling $5,965.44, which consisted of $5,486.33 in medical and 
ambulance bills and $479.11 in lost wages, both of which CVSSD paid.  At the restitution 
hearing, a CVSSD manager testified that, when it receives an application for compensation, it 
investigates to determine whether the medical bills resulted from the crime that is the subject 
of the claim.  The manager further testified that CVSSD had received a request for 
compensation from the victim for an assault that occurred on July 2, 2018, leading to the victim 
being transported to the hospital by ambulance and incurring a bill of $11,253.18.  Finally, the 
manager testified that, because the victim did not have health insurance, CVSSD followed the 
Oregon Workers’ Compensation Fee Schedule and paid 34 percent of the victim’s hospital bill, 
or $3,848.59.  Over the youth’s objections the juvenile court ruled that the state proved that 
the youth’s conduct caused the victim’s injuries, ruled that the victim’s expenses were 
reasonable, and ordered the youth to pay the requested restitution amount. 

The youth appealed, challenging the juvenile court’s determinations regarding causation 
and reasonableness.  The Court of Appeals affirmed.  First, the court concluded that the youth’s 
admission and the CVSSD manager’s testimony that the costs resulted from ambulance 
transport and hospital admission were legally sufficient to prove causation.  Second, relying on 
State v. Workman, 300 Or App 622, 624-25 (2019), the court concluded that it could be inferred 
that the costs were reasonable based on the CVSSD manager’s testimony that the victim’s 
medical bills were reimbursed in accordance with the workers’ compensation fee schedule. 

State v. L.G.S.-S., 307 Or App 208 (2020) 
Washington County; Michele C. Rini, Judge pro tempore 

In this delinquency case, the youth admitted committing acts that, if committed by an 
adult, would constitute two counts of first-degree burglary in exchange for dismissal of all other 
counts alleged by the state.  The youth’s plea included a “victim list” that listed six victims of 
the youth’s conduct, none of which was Safeco Insurance.  At the pretrial hearing at which the 
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youth submitted his plea, the youth admitted to liability for restitution on all counts, including 
those dismissed, but did not stipulate to any amounts because the state had not proposed any.  
Although the state represented at that hearing that it was not anticipating restitution, it 
indicated at a dispositional hearing two weeks later that restitution would be sought. The state 
presented no evidence about the amount of restitution or for which victim or victims, 
representing that it was “in the works right now with the insurance company.”  The court 
entered a jurisdiction and disposition judgment that included the same victim list attached to 
the plea agreement and set a restitution hearing for five weeks later.  The state requested 
restitution for Safeco Insurance, which was not named as a victim in the judgment, and the 
youth objected, arguing that adding a victim and a restitution request after adjudication 
violated ORS 419C.450.  The juvenile court rejected the youth’s argument and entered a 
supplemental judgment awarding Safeco Insurance restitution in the amount of $2,184.86.  The 
youth appealed. 

The Court of Appeals reversed, concluding that State v. M.A.S., 302 Or App 687 (2020) 
controlled.  In M.A.S., the Court of Appeals examined the requirement in ORS 419C.450 that 
“[t]he district attorney shall investigate and present to the court, prior to or at the time of 
adjudication, evidence of the nature and amount of the injury, loss or damage.”  M.A.S., 302 Or 
App at 705.  The court held that the term “adjudication” means the “determination of 
jurisdiction over a youth based on a finding of delinquency” and that, as such, ORS 419C.450 
required the state to present its restitution evidence before the court concluded the 
adjudicatory hearing.  Similarly, in the instant case, the state neither presented evidence of 
injury, loss, or damage to Safeco  Insurance nor requested restitution on behalf of a named 
victim to whom Safeco Insurance had subrogation rights at or prior to the time that the youth 
was adjudicated—that is, when the court accepted the youth’s plea and ruled that it had 
jurisdiction.  Because the state did not meet ORS 419C.450’s timing requirement to seek 
restitution for Safeco Insurance, the court could not award it in the supplemental judgment. 

DELINQUENCY—SEX OFFENDER REGISTRATION

State v. G.K.C., 313 Or App 380 (2021) (per curiam) 
Lane County; Debra E. Velure 

The youth appealed the juvenile court’s order requiring him to report as a sex offender 
under ORS 163A.030.  At the hearing, with the youth’s agreement, the court relied on a packet 
of information provided by the parole officer.  The court did not take judicial notice of the 
information in the packet or cause it to be entered as an exhibit and transmitted as part of the 
record for appeal as ORS 419A.253 provides.  On appeal, the youth argued that the court erred 
by not “making, maintaining, or transmitting a record of the evidence as required by ORS 
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419A.253” and that he was prejudiced because the record was inadequate for appellate review. 

The Court of Appeals affirmed.  The court held that the youth failed to demonstrate that 
he was prejudiced because he agreed that the juvenile court could rely on the packet of 
information and did not contend that the information in the packet was insufficient to support 
the order.     

State v. H.M., 307 Or App 454 (2020) (per curiam), rev den, 368 Or 138 (2021) 
Clackamas County; Colleen F. Gilmartin, Judge pro tempore 

The Court of Appeals affirmed an order under ORS 163A.030 requiring the appellant-
youth to register sex offender.  Relying on State v. A.L.M., 305 Or App 389, 404, rev den, 367 Or 
218 (2020), the court concluded that the youth had failed to establish that no reasonable court 
could have been unpersuaded that the youth had proven by clear and convincing evidence that 
he was rehabilitated and did not pose a public safety threat. 

DELINQUENCY—POST-ADJUDICATION RELIEF

State v. J.T.-B., 307 Or App 414 (2020) 
Multnomah County; Thomas M. Ryan, Judge 

The youth had been adjudicated delinquent in relation to conduct that, if committed by 
an adult, would constitute multiple criminal offenses.  Subsequently, the youth filed a pro se 
motion for appointment of counsel for the purpose of filing the juvenile court equivalent of a 
petition for post-conviction relief under ORS 419C.615.  The juvenile court denied the youth’s 
motion, ruling that the motion “sets forth no authority for appointment of counsel and sets 
forth no grounds for any motion pursuant to ORS 419C.615.”  The youth appealed, arguing that, 
under ORS 419C.200(1)(a)(A), he had a right to have counsel appointed “at all stages of the 
proceeding,” which includes the “post-adjudication process” under ORS 419C.615. 

The state conceded that the juvenile court erred in denying the youth’s motion.  The 
Court of Appeals accepted that concession and reversed.  First, the court concluded that the 
text and context of ORS 419C.615 indicated that the legislature intended that post-adjudication 
motions would not trigger a separate proceeding but instead “would involve the juvenile court 
setting aside its own adjudication that occurred at an earlier stage of the same proceeding.”  
The youth, therefore, was entitled to have counsel appointed.  The court further concluded that 
the perceived deficiencies in the youth’s motion did not justify denying his motion. 
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