CLE
O SB [Seminars

2

“Sooo——— =
.,_,.,.,::i:_,

Onllne CLE

Depositions in Oregon

1 Oregon Practice and Procedure credit
ID 85032 (part of 80941)

From the Oregon State Bar CLE seminar Practicing Law in Oregon,
June 16, 2021

© 2021 Vanessa Kuchulis. All rights reserved.






Chapter 3
Presentation Slides: Depositions in Oregon

VANESSA KUCHULIS
Miller Nash LLP
Portland, Oregon



Chapter 3—Presentation Slides: Depositions in Oregon

Practicing Law in Oregon 3—ii



Chapter 3—Presentation Slides: Depositions in Oregon

Depositions in Oregon

Oregon State Bar, Practicing Law in Oregon
Webcast CLE

Presented by
Vanessa T. Kuchulis
Miller Nash Graham & Dunn LLP
December 22, 2020

MILLERMASH.COM M:\II_EEE GRAHAM

artdand, OR | Seatthe WA | Vancouver WA | Long Beach, CA EDUNN

Overview

= The Basics
= Taking a Deposition
= Defending a Deposition
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I. The Basics

A. What is it?
1. Discovery and trial tool.
2. Special types
a) Corporate.
b) Perpetuation
c) Deposition by written questions
d) Foreign depositions
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I. The Basics

B. Whydoit?

1. Reasons to take a deposition

2. Reasons not to take a deposition
C. Howtodoit

1. Rules
a) FRCP27-32,LR27-30
b) ORCP 37-41, UTCR 5.130, 5.140
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I. The Basics

C. Howtodoit

2. Other sources of info
a) Civil Motion Panel Statements of Consensus

C. Depositions

1. Attendance of Experts — Attendance of an expert at a deposition has generally been allowed,
but has been reviewed on a case-by-case basis upon the motion of a party.

2. Artendance of Others — Persons other than the parties and their lawyvers are generally not
allowed to attend a deposition. Upon a showing of need. exceptions have been granted.

3. Out-of-State Parties — A non-resident plaintiff 1s normally required to appear at plamtiff's
expense mn Oregon for depositions. Upon a showing of undue burden or expense. the court has
ordered, among other things, that plaintiff’ s deposition occur by telephone with a follow-up
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I. The Basics

C. Howtodoit

2. Other sources of info
b) Multnomah Bar Association Deposition Guidelines
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I. The Basics

C. Howtodoit

2. Other sources of info

c) Oregon State Bar Books
1) Look to for detail on how to take deposition of
parties out of state or in foreign countries
2) Subpoenaing non-party witnesses.
3) Protective orders
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I. The Basics

C. Howtodoit

3. When
a) Scheduling
b) Notice
c) Length of deposition
d) After proper preparation
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Il. Taking a Deposition

A. Preparation
Know the facts
Know the law

Will you need an expert to help you prepare?
Review pleadings

4. Exhibits
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ll. Taking a Deposition

B. Make an Outline

5. Outline the Examination
a) By topic
b) By legal elements of claims/defenses
c) Chronological

d) Be flexible - ability to shift questioning could garner
more honest answers if you catch the witness off
balance.

e) Focus general to specific
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Il. Taking a Deposition

C. The examination
1. Attitude/ Mindset
2. Preliminaries

a) Establish baseline of understanding of oath, use of
deposition.

b) Establish competency (i.e. not impaired).

c) Ask what they did to prepare, who they talked with,
what documents they reviewed.
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ll. Taking a Deposition

C. The examination
3. General guidance

a) Broad discovery questions to get info
1) who, what, when, where, why
2) LISTEN LISTEN LISTEN

b) Watch facial reactions to documents, photos

c) Ask short questions. Break long questions up into
multiple questions.

d) Don't use double negatives.
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a)

b)
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Il. Taking a Deposition

C. The examination
4. Using exhibits

Describe what's being presented and get confirmation
of authenticity.

Identify by Bates Number, or page number if
premarked, to ensure questioner and witness are
literally on same page, and to ensure a juror reviewing
the transcript later will know what the document is,
not just hear number.
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a)
b)
c)
d)
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ll. Taking a Deposition

C. The examination
5. Types of questions

Background
Summarizing questions
Open questions
Closed/leading questions
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Il. Taking a Deposition

C. The examination

6. Tips for getting better answers

a) Watch for absolutes

1) Example: A:"l was the only person asked to stay late." Follow
up Q: how many people were in the office when you were
asked to stay? A:"just me."

2)  Drill down for specifics.
b) Equivocal answers —if "l don't recall" ask what they do
remember; set parameters.
c) Confronting an evasive witness
1) The law requires you to answer.
2) Rephrase the question.
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ll. Taking a Deposition

C. The examination

7. When to stop

a) When you have all the answers you need for (1) your
dispositive motion; (2) to know you need to settle
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lll. Defending a Deposition

A. Preparing the witness

Explain procedure, potential uses of deposition
Instruct them not to bring anything with them.
Instruct them what to wear

General tips — see article

Witness Dos and Don’ts

Al A
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lll. Defending a Deposition

B. Objections
1. Preserve your objections, but use them judiciously.

2. See deposition guidance in civil motion panel
statements of consensus on form of objections.

3. Typical objections
a) Compound
b) Calls for speculation
c) Calls for legal conclusion
d) Too ambiguous
e) Asked and answered
f)  NOT hearsay, irrelevant,
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lll. Defending a Deposition

B. Objections
4. Dealing with harassing questions

a) Keep everything on the record
b) Call the judge

c) Before you call the judge remind opposing counsel
that attorney fees may be awarded to losing party (LR
30-6)
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lll. Defending a Deposition

C. Cross

1. Cross if you need something corrected or
clarified for the record.

D. Read and sign

1. If you don't reserve the right to read and sign you
waive it. FRCP 30(e)

MILLERNASH.COM M:\Il-kgﬁ CRAHAM
o h couver, WA | Long Besch, O EDUNN

artdard, OR | Seatte, Wh | “ancowwe:, WA

Practicing Law in Oregon 3-10



Chapter 3—Presentation Slides: Depositions in Oregon

MILLERNASH.COM

ardard, OR | Seatthe

Wh

Thank you!
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