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SCHEDULE

10:00 Current State of the Second Amendment Case Law Decided by the U.S. Supreme Court
F Standard of review for gun regulation in the Ninth Circuit
F SB554-B: home firearm storage; concealed carry of firearms in school buildings

 SB554-B Section 3: Regulating Firearm Storage
F Pro and con discussion—is the statute constitutional or unconstitutional?
F Gun storage requirements and enforcement regulations in and outside the home

 SB554-B Section 8: Concealed Carry of Firearms in School Buildings
F Pro and con discussion—is the statute constitutional or unconstitutional?
F Is the discretionary ban presumptively valid under the “Historical Guideposts” analysis of 

Heller?
F Will the discretionary banning of Concealed Handgun License (CHL) holders in school 

buildings pass intermediate scrutiny?
F Will the banning of CHL holders in rural areas unduly burden the right of self-defense?
Moderator: The Honorable Paul De Muniz (ret.), Oregon Supreme Court Chief Justice, Salem
David Park, Elliott & Park, Portland
Philip Schuster II, Philip F. Schuster II PC, Portland
Jason Short, Gilroy Napoli Short Law Group, Salem

Noon Adjourn
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1990 and 2000, he sat on the Oregon Court of Appeals and served as a presiding judge. He has served 
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Practice, a reference book used by lawyers and judges throughout Oregon, and coauthor of American 
Judicial Power: The State Court Perspective, a legal treatise emphasizing the importance of America’s 
state courts. Justice De Muniz’s work has been recognized with a number of state and national awards, 
including the 2013 Oregon State Bar Judicial Excellence Award.
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Mr. Park graduated Lewis & Clark Northwestern School of Law in 1980. He is a member and Guardian 
of Civil Justice in the Oregon Trial Lawyers Association. He served on the Executive Committee of the 
OSB Civil Rights Section and was a former Chair of that committee and has served on the OSB Uniform 
Civil Jury Instructions Committee. He was lead counsel in Estate of Stacy W. Kenny v. Kraig Akins, et al, 
achieving both a $4.55 million settlement and substantial mandated use of force policy changes by the 
Springfield, Oregon Police Department, currently the largest and, arguably, one of the most impactful 
settlements of an excessive force shooting death case in Oregon history. He also served as lead trial 
counsel in Adalberto Flores-Haro, et al v. City of Hillsboro, et al, a non-death excessive force case 
resulting in a $7 million plaintiff’s verdict. In 2018, Mr. Park was a co-recipient with Beth Creighton and 
Michael Rose of Oregon Trial Lawyer Association’s Arthur H. Bryant Public Justice Award.

Philip Schuster II, Philip F. Schuster II PC, Portland. Mr. Schuster is an attorney licensed in Oregon 
(1972) and Washington (2002). Mr. Schuster obtained his B.A. from the University of Washington in 
1967 and his J.D. from Willamette University College of Law in 1972. Since 1985, he has served as 
an arbitrator for the Multnomah and Clackamas County arbitration programs. He is a member of the 
Multnomah and Clackamas County Bar Associations and has litigated cases before the U.S. District 
Court of Oregon, U.S. Court of Appeals for the 9th Circuit, U.S. Court of Appeals for the District of 
Columbia Circuit, and the U.S. Supreme Court. He served as an adjunct professor of law at Northwestern 
School of Law, Lewis and Clark College in 2002, teaching mining and mineral law. Since 1997, Mr. 
Schuster has been a co-author of the OSB CLE edition Family Law, Chapters 9 and 10, on spousal 
and child support. He is the author of three novels and has authored or co-authored six Law Review 
articles as well as articles published by the OSB Bulletin all dealing with environmental law, family law, 
and constitutional law.

Jason Short, Gilroy Napoli Short Law Group, Salem. Mr. Short is a trial lawyer who handles both 
criminal and civil cases, including cases regarding gun rights, gun ownership, and self-defense issues 
involving firearms. He is a member of the Multnomah Bar Association and the Washington County Bar 
Association. Mr. Short is a certified pistol instructor and member of the National Rifle Association.
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I. Introduction 
 
 SB 554 creates significant new regulations regarding firearm ownership, storage, and 
transfer.  The statute is long and complex, and litigation of the Second Amendment implications 
may take years. 
 
 
II. Constitutional provisions 

 
 The Second Amendment provides: “A well regulated Militia, being necessary to the 
security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” 
The Second Amendment is fully applicable to the states. McDonald v. Chicago, 561 US 742 
(2010). 
 In District of Columbia v. Heller, 554 US 570 (2008), the court considered a District of 
Columbia statute prohibiting the possession of loaded firearms inside the home. The statute 
required residents to keep their firearms unloaded and secured with a trigger lock unless being 
used for approved recreational activities or held in a place of business. Heller sought to possess 
firearms in his DC home. 
 The Heller court held that the Second Amendment protected an individual right to bear 
arms, and that the right was a codification of an older right under English law. The court further 
held that Heller had a right to possess a firearm in his own house for self-defense. 
 The question presented in Heller was narrow, and the court suggested that some 
longstanding firearm regulations would still be permissible, such as felon-in-possession statutes 
or prohibitions on firearm possession in public places. 
 
 
III. Standard of Review 
 
 The standard of review used in deciding a Second Amendment challenge is a confusing 
mess.  
 
 The Heller opinion, written by Justice Scalia, criticized Justice Stephens’s dissent for 
urging a balancing test rather than a traditional degree of scrutiny, such as strict scrutiny or 
intermediate scrutiny, to evaluate Second Amendment claims. 554 US as 634.  
 
 The majority opinion also fails to identify a degree of scrutiny, but the Ninth Circuit, 
among others, has done so. “The two-step inquiry [the Ninth Circuit has] adopted (1) asks 
whether the challenged law burdens conduct protected by the Second Amendment and (2) if so, 
directs courts to apply an appropriate level of scrutiny.” Jackson v. City & County of San 
Francisco, 746 F3d 953, 960 (9th Cir 2014). “[T]his inquiry bears strong analogies to the 
Supreme Court’s free-speech caselaw.” Id. 
 

A. Is the Second Amendment implicated? 
 
 The Second Amendment only applies if the challenged law burdens conduct historically 
protected by the Second Amendment and is not within a short list of permitted prohibitions. 
Jackson, 746 F3d at 960. 
 
 According to Heller, the Second Amendment has “the core lawful purpose of self-
defense,” 554 US at 630. The US Supreme Court’s recent Second Amendment decisions, 
Heller and McDonald, both focus on self-defense, and so do the primary Ninth Circuit decisions, 
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such as Jackson, Young v. Hawaii, 992 F3d 765, 783–84 (9th Cir. 2021), and United States v. 
Chovan, 735 F3d 1127, 1136 (9th Cir 2013). 
 
 Guns were also historically used for hunting. Constables and night-watchmen performed 
some policing functions before the advent of modern police in the mid-nineteenth century, and 
surely went armed, but possibly not with guns. In a case not about self-defense, counsel will 
have to do the research about the historical prevalence of the conduct at issue. The cases are 
not helpful about how a court should analyze claims about the purpose of conduct.  
 
  The Heller court wrote, “nothing in our opinion should be taken to cast doubt on 
longstanding prohibitions on the possession of firearms by felons and the mentally ill, or laws 
forbidding the carrying of firearms in sensitive places such as schools and government 
buildings, or laws imposing conditions and qualifications on the commercial sale of arms.” 554 
US at 626-627. The court also suggested that the Second Amendment did not protect the 
carrying of “dangerous and unusual weapons.” 554 US at 627, or concealed weapons, id. at 
626. And the court observed that, because Heller was the first exhaustive analysis of the 
Second Amendment, it left many questions unanswered. Id. at 635. 
 
 In United States v. Miller, 307 US 174 (1939), the court rejected a Second Amendment 
challenge to a conviction for the unlawful transport of a short-barreled shotgun. The Miller court 
reasoned that a short-barreled shotgun was not a military weapon. Accordingly, a weapon 
without military use is not protected by the Second Amendment.  
 

B. What is the appropriate level of scrutiny? 
 
 “When ascertaining the appropriate level of scrutiny, just as in the First Amendment 
context, we consider: (1) how close the law comes to the core of the Second Amendment right 
and (2) the severity of the law’s burden on the right. Chovan, 735 F3d at 1138 (citation and 
quotation marks omitted). 
 
  The Heller court wrote, “whatever else it leaves to future evaluation, [the Second 
Amendment] surely elevates above all other interests the right of law-abiding, responsible 
citizens to use arms in defense of hearth and home.” 554 US at 635. As discussed above, it is 
unresolved whether interests other than self-defense are protected by the Second Amendment. 
 
 Laws which regulate only the “manner in which persons may exercise their Second 
Amendment rights” are less burdensome than those which bar firearm possession 
completely. Chovan, 735 F3d at 1138. 
 
 A law that imposes such a severe restriction on the core right of self-defense that it 
“amounts to a destruction of the [Second Amendment] right,” is unconstitutional under any level 
of scrutiny. Heller, 554 US at 629. By contrast, if a challenged law does not implicate a core 
Second Amendment right, or does not place a substantial burden on the Second Amendment 
right, a reviewing court may apply intermediate scrutiny. Cf Heller v. District of Columbia 
(Heller II), 670 F3d 1244, 1257 (DC Cir 2011) (“[A] regulation that imposes a substantial burden 
upon the core right of self-defense protected by the Second Amendment must have a strong 
justification, whereas a regulation that imposes a less substantial burden should be 
proportionately easier to justify.”). 
 
 Jackson 746 F3d 961 (some citations omitted). 
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IV.  Application 
 
 Because the Second Amendment protects the right to bear arms that existed before the 
Amendment’s enactment, Heller, 554 US at 592, counsel will need to look at historical sources 
regarding the right to bear arms in the United States and England prior to 1791. Counsel should 
also consider offering evidence about the purpose for the firearm use at issue, the effect of the 
challenged law on the purpose, and the history of similar regulations.  
 
 Useful discussion can be found in: Young v. Hawaii, 992 F3d 765 (9th Cir 2021); 
Silvester v. Harris, 843 F3d 816 (9th Cir 2016); Peruta v. Cty. of San Diego, 824 F3d 919 (9th 
Cir 2016); Jackson v. City & County of San Francisco, 746 F3d 953 (9th Cir 2014); United 
States v. Chovan, 735 F3d 1127 (9th Cir 2013). 
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District of Columbia v. Heller, 554 U.S. 570 (2008) 
Syllabus 
 District of Columbia law bans handgun possession by making it a crime to carry an unregistered 
firearm and prohibiting the registration of handguns; provides separately that no person may carry an 
unlicensed handgun, but authorizes the police chief to issue 1–year licenses; and requires residents to 
keep lawfully owned firearms unloaded and dissembled or bound by a trigger lock or similar device. 
Respondent Heller, a D.C. special policeman, applied to register a handgun he wished to keep at home, 
but the District refused. He filed this suit seeking, on Second Amendment grounds, to enjoin the city 
from enforcing the bar on handgun registration, the licensing requirement insofar as it prohibits 
carrying an unlicensed firearm in the home, and the trigger-lock requirement insofar as it prohibits the 
use of functional firearms in the home. The District Court dismissed the suit, but the D.C. Circuit 
reversed, holding that the Second Amendment protects an individual’s right to possess firearms and 
that the city’s total ban on handguns, as well as its requirement that firearms in the home be kept 
nonfunctional even when necessary for self-defense, violated that right. 

Held: 

 1. The Second Amendment protects an individual right to possess a firearm unconnected 
with service in a militia, and to use that arm for traditionally lawful purposes, such as self-defense 
within the home. Pp. 2788 – 2816. 

 (a) The Amendment’s prefatory clause announces a purpose, but does not limit or expand 
the scope of the second part, the operative clause. The operative clause’s text and history demonstrate 
that it connotes an individual right to keep and bear arms. Pp. 2788 – 2799. 

 (b) The prefatory clause comports with the Court’s interpretation of the operative clause. 
The “militia” comprised all males physically capable of acting in concert for the common defense. The 
Antifederalists feared that the Federal Government would disarm the people in order to disable this 
citizens’ militia, enabling a politicized standing army or a select militia to rule. The response was to 
deny Congress power to abridge the ancient right of individuals to keep and bear arms, so that the 
ideal of a citizens’ militia would be preserved. Pp. 2799 – 2803. 

 (c) The Court’s interpretation is confirmed by analogous arms-bearing rights in state 
constitutions that preceded and immediately followed the Second Amendment. Pp. 2802 – 2804. 

 (d) The Second Amendment’s drafting history, while of dubious interpretive worth, reveals 
three state Second Amendment proposals that unequivocally referred to an individual right to bear 
arms. P. 2804. 

 (e) Interpretation of the Second Amendment by scholars, courts, and legislators, from 
immediately after its ratification through the late 19th century, also supports the Court’s conclusion. 
Pp. 2804 – 2812. 

 (f) None of the Court’s precedents forecloses the Court’s interpretation. Neither United 
States v. Cruikshank, 92 U.S. 542, 553, 23 L.Ed. 588, nor Presser v. Illinois, 116 U.S. 252, 264–265, 6 S.Ct. 
580, 29 L.Ed. 615, refutes the individual-rights interpretation. United States v. Miller, 307 U.S. 174, 59 
S.Ct. 816, 83 L.Ed. 1206, does not limit the right to keep and bear arms to militia purposes, but rather 
limits the type of weapon to which the right applies to those used by the militia, i.e., those in common 
use for lawful purposes. Pp. 2812 – 2816. 
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 2. Like most rights, the Second Amendment right is not unlimited. It is not a right to keep 
and carry any weapon whatsoever in any manner whatsoever and for whatever purpose: For example, 
concealed weapons prohibitions have been upheld under the Amendment or state analogues. The 
Court’s opinion should not be taken to cast doubt on longstanding prohibitions on the possession of 
firearms by felons and the mentally ill, or laws forbidding the carrying of firearms in sensitive places 
such as schools and government buildings, or laws imposing conditions and qualifications on the 
commercial sale of arms. Miller’s holding that the sorts of weapons protected are those “in common 
use at the time” finds support in the historical tradition of prohibiting the carrying of dangerous and 
unusual weapons. Pp. 2816 – 2817. 

 3. The handgun ban and the trigger-lock requirement (as applied to self-defense) violate 
the Second Amendment. The District’s total ban on handgun possession in the home amounts to a 
prohibition on an entire class of “arms” that Americans overwhelmingly choose for the lawful purpose 
of self-defense. Under any of the standards of scrutiny the Court has applied to enumerated 
constitutional rights, this prohibition—in the place where the importance of the lawful defense of self, 
family, and property is most acute—would fail constitutional muster. Similarly, the requirement that 
any lawful firearm in the home be disassembled or bound by a trigger lock makes it impossible for 
citizens to use arms for the core lawful purpose of self-defense and is hence unconstitutional. Because 
Heller conceded at oral argument that the D.C. licensing law is permissible if it is not enforced 
arbitrarily and capriciously, the Court assumes that a license will satisfy his prayer for relief and does 
not address the licensing requirement. Assuming he is not disqualified from exercising Second 
Amendment rights, the District must permit Heller to register his handgun and must issue him a license 
to carry it in the home. Pp. 2817 – 2822. 

 478 F.3d 370, affirmed. 
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McDonald v. City of Chicago, Ill., 561 U.S. 742 (2010) 
Syllabus 
 Two years ago, in District of Columbia v. Heller, 554 U.S. 570, 128 S.Ct. 2783, 171 L.Ed.2d 637, 
this Court held that the Second Amendment protects the right to keep and bear arms for the purpose 
of self-defense and struck down a District of Columbia law that banned the possession of handguns in 
the home. Chicago (hereinafter City) and the village of Oak Park, a Chicago suburb, have laws 
effectively banning handgun possession by almost all private citizens. After Heller, petitioners filed this 
federal suit against the City, which was consolidated with two related actions, alleging that the City’s 
handgun ban has left them vulnerable to criminals. They sought a declaration that the ban and several 
related City ordinances violate the Second and Fourteenth Amendments. Rejecting petitioners’ 
argument that the ordinances are unconstitutional, the court noted that the Seventh Circuit previously 
had upheld the constitutionality of a handgun ban, that Heller had explicitly refrained from opining on 
whether the Second Amendment applied to the States, and that the court had a duty to follow 
established Circuit precedent. The Seventh Circuit affirmed, relying on three 19th-century cases—
United States v. Cruikshank, 92 U.S. 542, 23 L.Ed. 588, Presser v. Illinois, 116 U.S. 252, 6 S.Ct. 580, 29 
L.Ed. 615, and Miller v. Texas, 153 U.S. 535, 14 S.Ct. 874, 38 L.Ed. 812—which were decided in the wake 
of this Court’s interpretation of the Fourteenth Amendment’s Privileges or Immunities Clause in the 
Slaughter–House Cases, 16 Wall. 36, 21 L.Ed. 394. 

 Held: The judgment is reversed, and the case is remanded. 
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PUBLIC SAFETY AND THE SECOND AMENDMENT
Course materials submitted by Philip Schuster

I. Major Provisions of SB 554-B (effective September 25, 2021) relating to home
firearms storage and concealed carry of firearms in school buildings.

A. Sections 3 and 4: Home firearm storage and transfer of handguns under
control of owner.

• A firearm (a weapon designed to fire a projectile) shall be secured
or transferred by (1) engaged trigger or cable lock, (2) secured in a
locked container, or (3) in a gun room.

• A violation constitutes a Class C violation for each unsecured
firearm found;  a class A violation occurs  if a minor obtains the
unsecured firearm with the owner’s knowledge that the minor could
gain access.

• If, within two (2) years of the violation, the unsecured firearm is
used to injure a person, the violation constitutes per se negligence,
creating a presumption of negligence of the owner which is not
overcome by a showing that he/she acted reasonably.  

B. Section 5 Loss or Theft Reporting

• Loss or theft of firearms shall be reported within 72 hours when the
person knew or reasonably should have known of the loss or theft.

• If the means of reporting are not reasonably available, then loss or
theft must be reported within 24 hours when the means become
available.  

• A violation constitutes a Class B violation for each firearm not
reported.  

• If the lost/stolen firearm is used to injure a person, a civil action
may be brought within two (2) years from the earlier of the time limit
for reporting; or until the loss or theft report is made; violation
constitutes negligence per se; presumption of negligence is not
overcome by a showing that the person acted reasonably.  

• A record of the report of lost/stolen firearms must be kept by law
enforcement agencies
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II.  Regulation of firearms in schools.

A.  Section 10(1)(a) Possession of loaded or unloaded firearms in public

• Possession of a firearm or dangerous weapon in public buildings
(including a public or private school) constitutes a Class C Felony.  

• “Public Building” and “Weapon” are both given broad definitions:
Sections  9(9)(a) and 9(10).

• Does not apply to concealed holders license (CHL) holder, except if
the CHL holder is prohibited by School District policy from entering
in or on school premises (applies to public schools).

B. Section 8:  Opting out of statutes regulating CHL; ORS 166.291 and
166.292. 

• District school board (public school district) may prohibit holders of
CHL in or on school grounds controlled by the board.

• Board may adopt a policy that prohibits persons with a CHL, to
enter in or upon school buildings.

• The board shall conspicuously post notice at points of entry to
school grounds; the notice must state that the affirmative defense
available to CHL holders does not apply when the CHL holder is
located on the school grounds.  School district website notification
must identify all school grounds subject to this policy. 

C. Section 10(b): Penalty

• A CHL holder convicted of possessing a firearm while on school
grounds, in violation of the school district policy, faces a Class A
Misdemeanor (instead of a Class C Felony) if the person proves by
a preponderance of evidence that he/she possessed a CHL, a the
time of possession.

III.  SB 554-B Section 8:   Regulation of Concealed Carry Firearms in School Buildings

A.  The link between firearms stolen or taken from the home and school
shootings.

• “Guns used in about 68% of gun-related incidents at schools were
taken from the home, a friend or a relative.
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• There is a linkage between home safe storage of firearms and gun-
free schools.

B. The Second Amendment’s core right of self-defense, and the self-defense
right of all others not possessing firearms.

• The cases of Heller and McDonald hold that the Second
Amendment implicates not only a collective right (applying to the
militia) but an individual, fundamental right of self-defense.  

• Persons who do not own or possess firearms—notably school
children—also possess a natural right of self-defense of life,
implicated by the Fourteenth Amendment and the state’s police
power.  

• The fundamental right of self-defense for those who possess
firearms must be reconciled with the right of children to self-
defense—persons who attend public and private schools do not
possess firearms.

C.  Concealed carry of firearms and the core right of self-defense

• Two main issues of common law self-defense involve “necessity”
and “proportionality”.

• “Necessity”: In the context of school premises, the states have
recognized their responsibility to provide self-defense mechanisms
for school children, such as prohibiting possession of firearms in or
on school premises, proactive monitoring and intervention,
evacuation/escape plans, lockdown/warning systems—the use of
external barriers to detain an armed intruder.  

• “Proportionality”: The degree of lethality possessed by intruder
counteracted by trained school safety officers and by rapid, tactical
police response.

D. Section 12: Obtaining a concealed handgun license

• In the context of the Second Amendment, the Heller and McDonald
cases hold that self-defense constitutes the core fundamental right. 
In so doing, the Supreme Court has implicitly invited the articulation
of “good cause” rationale for possession of a concealed firearm for
the purpose of self-defense?  What “necessity” does the CHL
applicant anticipate?  What “proportionality” is anticipated to
counteract anticipated confrontation?  Why?  
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• Oregon law does not provide for a “good cause” requirement to
obtain a CHL for self-defense

• Will a statutory “good cause” requirement realistically mitigate the
unlawful use of firearms?

• A major Second Amendment case involving the "proper cause"
requirement for concealed carry for self defense will be argued
before the US Supreme Court on Wednesday, November 3, 2021;
the case is entitled New York State Rifle and Pistol Association,
Inc.. et al. v. Bruen, et al (SCOTUS No 20-843). Petitioners urge
the Court to incorporate a more heightened "narrow tailoring"
requirement into the intermediate scrutiny standard of review
analysis. Respondents urge the Court to apply intermediate
scrutiny and argue that the New York CHL procedure employs due
process to eliminate "speculative or specious" reasons for obtaining
a self-defense carry license. Respondents argue that history and
tradition demonstrate that non-speculative time, place and manner
(urban v. rural) CHL criteria do not foreclose CHL outside of the
hearth and home.

IV. Standard of Review Analysis

A. Step One: Section 8(1): Discretionary CHL ban in public schools; following
the “Historical Guideposts”

• The Heller decision noted that schools and government buildings,
historically (since 1791) have been classified as “sensitive places”
where firearms have been prohibited; such regulatory prohibitions
are identified as “presumptively lawful.”  Heller, supra 554 US at
626-627, n.26.

• Arguably, Heller recognizes that, historically, school spaces pose
no significant Second Amendment self-defense “necessity” to
prepare for confrontation.

• The Heller “Historical Guideposts” constitute a non-exclusive list of
long-standing prohibitions, including laws forbidding possession of
firearms by felons and the mentally ill or “laws imposing conditions
and qualifications on the commercial sale of arms.”  Id. 
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Hypothetical: Public school district decides not to “opt out” of the
concealed carry requirement, thereby allowing parents to conceal carry
weapons inside schools.

A disgruntled/violent parent A, with concealed carry permit, encounters
estranged parent B at school.  An argument is followed by the discharge
of A’s weapon, injuring/killing student.

Do the parents of the student have a claim for negligence against the
School District on the basis that the School District knew or should have
known that the school premises would be safer for students if the School
District opted out of the concealed carry authorization?  Why?  Why not? 

• Does the discretionary CHL option provision open the door to
school district liability for negligence claims for injury.

B. Step Two:  Will the discretionary banning of firearms in school buildings
rather than a statewide mandatory ban---pass intermediate scrutiny?

• Is there a more substantial state interest to be protected by
mandatory banning rather than discretionary banning?  Is a
mandatory rather than a discretionary ban more substantially
related to the achievement of an important governmental
interest—preventing injury to persons in a sensitive learning
location?  

• Is the “fit” of the discretionary option reasonable; or will the
mandatory banning constitute a better “fit”?  Is a mandatory ban
unduly burdensome to the fundamental right of self-defense? 

C. Applying Intermediate to the discretionary opt in/opt out provision of SB
554-B

• In the context of Second Amendment cases, the Ninth Circuit has
adopted the “Turner Doctrine” which posits that courts, utilizing
intermediate scrutiny, must “accord substantial deference to the
predictive judgments of the legislature.”  Pena v. Lindley, 898 F3d
969, 979 (9th Cir 2018)(upholding California’s Unsafe Handgun Act);
Turner Broadcasting System, Inc. v. FCC, 520 US 180, 195
(1997)(First Amendment case); Turner Broadcasting System, Inc.
v. FCC, 512 US 622, 666 (1994)(same).

• Under intermediate scrutiny, the “Turner Doctrine” underlies the
principal that broad, “substantial deference” be afforded to the
predictive judgments of legislative findings of fact bearing on gun
safety and crime prevention.  This principal of broad deference
undergirds the state’s compelling interest in public safety and
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protection of life reflected in the Fourteenth Amendment and its
police powers.  

• Arguably, the Fourteenth Amendment and the state’s police power
interests protect “innocent” life from Second Amendment “self-
defense” instrumentalities which may become unusually dangerous
when held in undisciplined hands.  The natural right to life justifies
the broadest deference given to the predictive judgments of the
legislature regarding risks posed by firearms in undisciplined hands. 

• In enacting the standardless discretionary CHL school ban, did the
Oregon legislative assembly give school districts sufficient guidance
in promulgating their CHL policies?  Does due process require that
each school district issue relevant policy findings of fact supporting
its policy, that either opting in or opting out will substantially relate
to the achievement of an important governmental interest? 

• Absent findings made in high-crime districts, is it likely that a
careless school district CHL policy will fall within the “danger
creation” doctrine: state action violating the school child’s
substantive due process right to bodily integrity by affirmatively and
with deliberate indifference placing the child in known or obvious
danger?  

• Does the process require that each school district, draw reasonable
inferences based upon substantial evidence—data reasonably
believed to be relevant” to substantiate state and school district
interests?

• Will courts, in exercising their independent judgment the facts, find
that the rationale for the legislative and policy findings are fairly
supported by “reasonable inferences based on substantial
evidence”?  Do the inferences reasonably “fit” the evidenced-based
research on gun violence in schools?  See, Turner, supra 512 US at
666. 

• School district caution is the watchword.  An extreme example: A
school district in a high-crime community bans CHL. Subsequently,
the district repeals that ban because of school gun violence.  The
district policy now allows teachers to open-carry handguns for
self-defense.  The repeal of the CHL ban and allowance of
open-carry in schools may implicate the  "danger creation" doctrine:
state action violating school children's substantive due process
rights to bodily integrity by affirmatively and with deliberate
indifference placing school children in known or obvious danger.
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D. Urban versus Rural school district policies allowing or not allowing CHL
holders on school premises

• Ascertaining  the “evolving point” in rural school districts, how close
is the severity of the law’s opt-out burden, prohibiting CHL, to the
core Second Amendment fundamental right of self-defense?

• Ascertaining the self-defense paradigm  in rural school districts:
lower rate of gun-related criminal activity, scarcer school district
financial resources, reduced budget for school safety officers and
lack of rapid-response police presence.  It may be decided that CHL
by adults is justified by the self-defense elements of “necessity” and
“proportionality”.

Query: If the evidence fairly supports the rationale for not opting to ban
concealed carry in low crime, rural areas, as opposed to higher crime,
urban areas, will the discretionary provision for CHL pass intermediate
scrutiny? 

• Given that self-defense measures may vary from urban to rural
school districts—depending upon community circumstances—will
one size (statewide banning of CHL holders in schools) fit all?

V. Conclusion: 

• In the context of the urban-rural school district divide, will Heller’s
“Historical Guideposts” principal require “one size fits all” —mandatory
banning of CHL holders in all Oregon public schools?  What about within
private schools?  

• Or will the “one size fits all” principal be mitigated?

• Consider, Heller, supra 554 US at 635 (“[T]here will be time enough to
expound upon the historical justifications for the [‘presumptively lawful’]
exceptions we have mentioned if and when these come before us”).

Useful Reading:

John McPhee, “LaPlace de la Concorde Suisse,” (Farrar, Straus, Giroux, NY 1984)
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SB 554-B, 
Section 3

REGULATION OF FIREARM STORAGE IN THE HOME

What drives gun storage regulation?

• More than half of U.S. Gun Owners Do Not Safely Store Their Guns 
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Thomas v. Inman, 282 Or 279 (1978)

• Unsecured firearms accessed by children

• Jury verdict in favor of defendants in wrongful death action brought against a 
father and his eleven-year-old son arising out of claim of negligent storage and 
handling of shotgun.

Clackamas Town Center Shooting, 
December 11, 2012

• Unsecured firearms that are stolen and used to commit crimes

• Kimbler v. Stillwell (G.I.Joes), 303 Or 23 (1987), overruled by Buchler v. State 
Dept. of Corrections, 316 Or 499 (1993) 

• Cf. Lopez v. United States, 2018 WL 807357 (N.D.Cal.) 
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Estate of Manstrom-Greening v. Lane County, 
430 F.Supp.3d 726 (D. Or. 2019), reversed in 
part, 845 Fed.Appx. 555 (9th Cir. 2021)

• Unsecured firearms in home used to commit suicide

• “The generalized risk of harm resulting from Greening’s act of leaving a loaded 
gun on a desk in the living room is that someone else living in the same home 
could harm themselves or another with the gun, either intentionally or 
accidentally.”  845 Fed.Appx at 557.

National Statistics

• National Center for Health Statistics, Centers for Disease Control and 
Prevention, Firearm Deaths, 2017:

o For persons aged 10-24 firearm homicides are the third leading cause of death 
and firearm suicides are the second

o 14,542 people were intentionally killed

o 486 people were unintentionally killed 

o 23,854 people died by suicide
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Oregon statistics

• Oregon’s firearm death rate of 11.7 deaths per 100,000 population is 60% greater 
than the national rate of 7 deaths per 100,000 

• 456 Oregonians die annually from gun-related injuries

• 82.3% of firearm deaths are suicides

• Source: Oregon Health Authority, Oregon Violent Death Reporting System, 2007-2018 
https://www.oregon.gov/oha/ph/diseasesconditions/injuryfatalitydata/pages/nvdrs.a
spx

https://www.oregon.gov/oha/ph/diseasesconditions/injuryfatalitydata/pages/nvdrs.aspx
https://www.oregon.gov/oha/ph/diseasesconditions/injuryfatalitydata/pages/nvdrs.aspx
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States having gun storage laws

California New Jersey

Colorado New York

Connecticut Oregon

Illinois Ohio

Maryland Pennsylvania

Massachusetts Rhode Island

Michigan

• Source:  Giffords Law Center to Prevent Gun Violence 
https://giffords.org/lawcenter/gun-laws/policy-areas/child-consumer-safety/child-
access-prevention/

Individual Liberty v. Community Safety

• “There is no doubt that preventing danger to the community is a legitimate 
regulatory goal.”  United States v. Salerno, 481 US 739, 747 (1987).

• “[W]here the government’s interest is sufficiently weighty, [an individual’s 
liberty may] be subordinated to the greater needs of society.”  Id. at 750-51.

https://giffords.org/lawcenter/gun-laws/policy-areas/child-consumer-safety/child-access-prevention/
https://giffords.org/lawcenter/gun-laws/policy-areas/child-consumer-safety/child-access-prevention/
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Oregon’s safe storage law
• SB 554, Section 3 (1) provides:

(a) An owner or possessor of a firearm shall, at all times that the firearm is 
not carried by or under the control of the owner, possessor or authorized person, 
secure the firearm:

(A) With an engaged trigger or cable lock;

(B) In a locked container; or 

(C) In a gun room.

(b) For purposes of paragraph (a) of this subsection, a firearm is not secured 
if:

(A) A key or combination to the trigger or cable lock or the container is 
readily available to a person the owner or possessor has not authorized to carry 
or control the firearm.

(B) The firearm is a handgun, is left unattended in a vehicle and is within 
view of persons outside the vehicle.

Key Definition

“Control” means, in relation to a firearm:

(a) that the owner or possessor of the firearm is close enough to the firearm to 
prevent another person who is not an authorized person from obtaining the 
firearm; or

(b) that the owner or possessor of the firearm is in the person’s own residence, 
either alone or with only authorized persons who also live in the residence and 
who are not minors, and their residence is secure.
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Constitutionality of Regulation – Part I

Applicable Legal Standard for Determining Constitutionality:

The Supreme Court has not spoken.*

• United States v. Chovan, 735 F3d 1127 (9th Cir. 2013)

• 9th Circuit:  Step 1:  Does the challenged law burden conduct protected by the 
Second Amendment?

Four Questions:

1) Does the law regulate “arms”?

2) If so, is the regulated arm both dangerous and unusual?

3) Is the law “long standing”?

4) Is there persuasive historical evidence that the law does not 
impinge on the Second Amendment right as it was historically 
understood?

“Presumptively lawful” or “no burden”
• Presumptively valid regulations under Heller:

- Laws imposing conditions and qualifications on the commercial sale of arms, see 
The Gun Control Act of 1968, 18 U.S.C. § 921, et. seq. (licensing of dealers, 
record keeping, etc)
- Long standing or historically rooted prohibitions on the possession of 
firearms. See, Brady Handgun Violence Prevention Act of 1993, 18 U.S.C. § 922(g) 
(felons, fugitive from justice, drug addicts, adjudicated mentally defective or 
committed to a mental institution, illegal aliens, dishonorably discharged, 
renounced US citizenship, subject to a DV restraining order or convicted of 
domestic violence)

• Mai v. United States, 952 F.3d 1106, pet. for rehearing en banc denied, 974 F.3d 
1082 (9th Cir. 2020). Challenge to 18 U.S.C. §922(g)(4) which prohibits possession 
of firearms by persons involuntarily committed to a mental institution.  

• Mitchell v. Atkins, 483 F.Supp.3d 985 (W.D. Wash. 2020), appeal to 9th Circuit 
pending, 20-35827.  Challenge to Washington State regulation prohibiting sale of 
semi-automatic assault rifles to persons under age 21 and imposing limitations on 
possession and use by those under age 21. 
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Constitutionality of Regulation – Part II

• United States v. Chovan, 735 F3d 1127 (9th Cir. 2013)

• 9th Circuit:  Step 2:  Assuming the regulation does burden conduct protected by 
the Second Amendment, what is the appropriate level of judicial scrutiny? 

• If the law severely burdens the core right protected by the Second Amendment, 
strict scrutiny applies.

• If the law either does not implicate the core Second Amendment right or does not 
place a severe burden on that right, intermediate scrutiny applies.

Strict scrutiny

• Duncan v. Becerra, 979 F3d 1133 (9th Cir. 2020), rehearing en banc granted and 
opinion vacated, 988 F3d 1209 (Feb. 25, 2021)

• Is the statute “narrowly tailored” or “the least restrictive available means” to 
serve a compelling governmental interest?
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Intermediate scrutiny

• Pena v. Lindley, 898 F3d 969 (9th Cir. 2018)

• Is the regulation substantially related to the achievement of a significant, 
substantial or important governmental objective?

• To prove “substantial relation” aka “reasonable fit” the government may rely on 
“any material reasonably believed to be relevant to” and “fairly support” its 
stated rationale for the regulation (typically being one or more of public 
safety, crime prevention and suicide prevention)

• It is the legislature’s job to weigh conflicting evidence and make policy 
judgments.  The Court’s role “is not to re-litigate a policy disagreement that 
the California legislature already settled.”

SB 554 Section 3 analysis
• Constitutional

• Minimal or no burden on core right of defense of hearth and home – the physical 
exercise of the Second Amendment right for which “ready” access is arguably 
necessary is unaffected.  

Definition of “control” demonstrates there is no burden

• If any hypothetical burden can be articulated, it is not “substantial” and is 
subject to only intermediate scrutiny

• Substantial governmental interests of public safety and suicide prevention are 
articulated by Oregon legislature in the introductory “whereas” clauses 

• Evidence considered by the legislature fairly supports the stated rationales for 
the statute

• Jackson v. City and County of San Francisco, 746 F3d 953 (9th Cir. 2014) is 
controlling
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81st OREGON LEGISLATIVE ASSEMBLY--2021 Regular Session

Enrolled

Senate Bill 554
Sponsored by Senators BURDICK, MANNING JR, WAGNER, Representatives GRAYBER, PRUSAK,

REYNOLDS, SOLLMAN; Senators DEMBROW, FREDERICK, GORSEK, LIEBER, PROZANSKI,
RILEY, STEINER HAYWARD, TAYLOR, Representatives ALONSO LEON, CAMPOS, DEXTER,
KROPF, NERON, NOSSE, PHAM, SALINAS, SCHOUTEN, SMITH WARNER, VALDERRAMA,
WILDE (Presession filed.)

CHAPTER .................................................

AN ACT

Relating to firearms; creating new provisions; amending ORS 166.262, 166.291, 166.360 and 166.370;

and prescribing an effective date.

Whereas on December 11, 2012, 54-year-old Cindy Ann Yuille and 45-year-old Steven Forsyth

were shot and killed in the Clackamas Town Center with a stolen AR-15 style assault weapon; and

Whereas the assault rifle used to kill Cindy Ann Yuille and Steven Forsyth had been stolen after

being left unsecured with a fully loaded 30 round ammunition magazine by its lawful owner; and

Whereas the lawful owner of the assault rifle failed to report the weapon stolen to any law

enforcement agency upon discovering the theft of the weapon; and

Whereas the lawful owner of the weapon used in the Clackamas Town Center shooting had no

legal obligation under Oregon law to safely secure the firearm or to report the theft of the weapon;

and

Whereas on average 10 children under the age of 18 commit suicide in Oregon each year with

firearms that were not safely stored and secured to prevent child access; and

Whereas Oregon has a per capita suicide rate above the national average; and

Whereas the percentage of suicides that are firearm suicides in Oregon is also above the na-

tional average; and

Whereas a proven barrier to the impulse to commit suicide is securing firearms with a lock or

storing firearms in locked containers; and

Whereas there are a number of children who are injured in Oregon each year with firearms that

were not safely stored and secured to prevent child access; and

Whereas the lack of a safe storage law in Oregon contributed to more than 22,000 firearms be-

ing lost or stolen in Oregon over the past 10 years; and

Whereas two-thirds of all school shootings in the United States from 1974 through 2000 involved

weapons taken by the attackers from their home or from the home of a relative, and many of these

shootings would have been prevented if the firearms used had been secured and safely stored; and

Whereas simple common-sense actions including safely storing and transferring firearms,

promptly reporting to law enforcement officials the loss or theft of firearms and supervising children

when they use firearms would prevent many deaths and injuries in Oregon; and

Whereas the Cindy Yuille and Steve Forsyth Act can be effective in significantly reducing gun

violence and suicide in Oregon without imposing criminal penalties; and

Whereas everyone has the right to be free from gun violence; now, therefore,

Enrolled Senate Bill 554 (SB 554-B) Page 1
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Be It Enacted by the People of the State of Oregon:

FIREARM STORAGE AND TRANSFER

(Definitions)

SECTION 1. Sections 2 to 6 of this 2021 Act shall be known and may be cited as the Cindy

Yuille and Steve Forsyth Act.

SECTION 2. As used in sections 2 to 6 of this 2021 Act:

(1) “Authorized person” means a person authorized by the owner or possessor of a

firearm to temporarily carry or control the firearm while in the presence of the owner or

possessor.

(2) “Container” means a box, case, chest, locker, safe or other similar receptacle, in-

cluding, within a vehicle, a glove compartment, enclosed trunk or center console, equipped

with a tamper-resistant lock.

(3) “Control” means, in relation to a firearm:

(a) That the owner or possessor of the firearm is close enough to the firearm to prevent

another person who is not an authorized person from obtaining the firearm; or

(b) That the owner or possessor of the firearm is in the person’s own residence, either

alone or with only authorized persons who also live in the residence and who are not minors,

and the residence is secure.

(4) “Firearm” has the meaning given that term in ORS 166.210, except that it does not

include a firearm that has been rendered permanently inoperable.

(5) “Gun room” means an area within a building enclosed by walls, a floor and a ceiling,

including a closet, that has all entrances secured by a tamper-resistant lock, that is kept

locked at all times when unoccupied and that is used for:

(a) The storage of firearms, ammunition, components of firearms or ammunition, or

equipment for firearm-related activities including but not limited to reloading ammunition,

gunsmithing and firearm cleaning and maintenance; or

(b) Conducting firearm-related activities, including but not limited to reloading ammuni-

tion, gunsmithing and firearm cleaning and maintenance.

(6) “Handgun” has the meaning given that term in ORS 166.210.

(7) “Law enforcement agency” has the meaning given that term in ORS 166.525.

(8) “Minor” means a person under 18 years of age.

(9) “Possessor” means a person who possesses a firearm with permission from the owner

of the firearm for a period of time when the owner is not present.

(10) “Trigger or cable lock” means:

(a) A device that, when installed in a firearm, is designed to prevent the firearm from

being operated without first deactivating the device; or

(b) A device incorporated into the design of the firearm that is designed to prevent the

operation of the firearm by any person not having access to the device.

(Storage)

SECTION 3. (1)(a) An owner or possessor of a firearm shall, at all times that the firearm

is not carried by or under the control of the owner, possessor or authorized person, secure

the firearm:

(A) With an engaged trigger or cable lock;

(B) In a locked container; or

(C) In a gun room.

(b) For purposes of paragraph (a) of this subsection, a firearm is not secured if:

Enrolled Senate Bill 554 (SB 554-B) Page 2
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(A) A key or combination to the trigger or cable lock or the container is readily available

to a person the owner or possessor has not authorized to carry or control the firearm.

(B) The firearm is a handgun, is left unattended in a vehicle and is within view of persons

outside the vehicle.

(2)(a) A violation of subsection (1) of this section is a Class C violation.

(b) Notwithstanding paragraph (a) of this subsection, a violation of subsection (1) of this

section is a Class A violation if a minor obtains an unsecured firearm as a result of the vi-

olation and the owner or possessor of the firearm knew or should have known that a minor

could gain unauthorized access to the unsecured firearm.

(c) Each firearm owned or possessed in violation of subsection (1) of this section consti-

tutes a separate violation.

(3) If a firearm obtained as a result of an owner or possessor of a firearm violating

subsection (1) of this section is used to injure a person or property within two years of the

violation, in an action against the owner or possessor to recover damages for the injury, the

violation constitutes per se negligence, and the presumption of negligence may not be over-

come by a showing that the owner or possessor acted reasonably.

(4) Subsection (3) of this section does not apply if:

(a) The injury results from a lawful act of self-defense or defense of another person; or

(b) The unsecured firearm was obtained by a person as a result of the person entering

or remaining unlawfully in a dwelling, as those terms are defined in ORS 164.205.

(5) This section does not apply to a police officer as defined in ORS 181A.355, with respect

to a particular firearm, if storage of the firearm is covered by a policy of the law enforce-

ment agency employing the police officer and the firearm is stored in compliance with the

policy.

(Transfers)

SECTION 4. (1) If a person transfers a firearm and a criminal background check under

ORS 166.435 is required prior to the transfer, the person shall transfer the firearm:

(a) With an engaged trigger or cable lock; or

(b) In a locked container.

(2)(a) A violation of subsection (1) of this section is a Class C violation.

(b) Each firearm transferred in violation of subsection (1) of this section constitutes a

separate violation.

(3) If a firearm transferred in a manner that violates subsection (1) of this section is

used to injure a person or property within two years of the violation, in an action against

the transferor to recover damages for the injury, the violation of subsection (1) of this sec-

tion constitutes per se negligence, and the presumption of negligence may not be overcome

by a showing that the transferor acted reasonably.

(4) Subsection (3) of this section does not apply if the injury results from a lawful act

of self-defense or defense of another person.

(5) This section does not apply to:

(a) The transfer of a firearm made inoperable for the specific purpose of being used as

a prop in the making of a motion picture or a television, digital or similar production.

(b) A transfer that occurs when a firearm is taken from the owner or possessor of the

firearm by force.

(Loss or Theft Reporting)

SECTION 5. (1)(a) A person who owns, possesses or controls a firearm shall report the

loss or theft of the firearm to a law enforcement agency in the jurisdiction in which the loss
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or theft occurred as soon as practicable but not later than within 72 hours of the time the

person knew or reasonably should have known of the loss or theft.

(b) If a means of reporting a loss or theft of a firearm within 72 hours is not reasonably

available, the person who owned, possessed or controlled the firearm that was lost or stolen

must report the loss or theft within 24 hours of the means of reporting becoming available.

(c) A person may include the serial number of the firearm in a report under this sub-

section.

(2)(a) A violation of subsection (1) of this section is a Class B violation.

(b) Each firearm for which a person does not make the report within the time required

by subsection (1) of this section constitutes a separate violation.

(c) A person who knowingly provides false information in a report required by subsection

(1) of this section commits the crime of initiating a false report under ORS 162.375.

(3) If a lost or stolen firearm is used to injure a person or property and the person who

owned, possessed or controlled the firearm at the time of the loss or theft did not report the

loss or theft as required by subsection (1) of this section, in an action against the person

who owned, possessed or controlled the firearm at the time of the loss or theft to recover

damages for the injury, the violation constitutes negligence per se for two years from the

expiration of the time limit for reporting or until the loss or theft report is made, whichever

occurs sooner. The presumption of negligence may not be overcome by a showing that the

person acted reasonably.

(4) Subsection (3) of this section does not apply if the injury results from a lawful act

of self-defense or defense of another person.

(5)(a) Within 24 hours of receiving a report under subsection (1) of this section, a law

enforcement agency shall create a record concerning the lost or stolen firearm in the Law

Enforcement Data System or another electronic database as determined by the Department

of State Police.

(b) A law enforcement agency is exempt from the obligation described in paragraph (a)

of this subsection if the agency is unable to create a record concerning the lost or stolen

firearm in the electronic database due to insufficient information.

(c) The department may adopt rules to carry out the provisions of this subsection.

(Supervision of Minor)

SECTION 6. (1) Except as provided in subsections (3) and (4) of this section, a person

who delivers or otherwise transfers a firearm to a minor shall directly supervise the minor’s

use of the firearm.

(2)(a) If a person delivers or otherwise transfers a firearm to a minor and fails to directly

supervise the minor’s use of the firearm as required by subsection (1) of this section, in an

action against the person to recover damages for injury to a person or property caused by

the minor’s use of the firearm, the failure to supervise constitutes negligence per se, and the

presumption of negligence may not be overcome by a showing that the person acted rea-

sonably.

(b) Paragraph (a) of this subsection does not apply if the injury results from a lawful act

of self-defense or defense of another person.

(3) A person who delivers or otherwise transfers a firearm to a minor may delegate to

another person, with the consent of the other person and the minor’s parent or guardian,

the duty to supervise the minor’s use of the firearm. If the duty to supervise is delegated

under this subsection, subsection (2) of this section applies to the person assuming the duty

to supervise.

(4)(a) This section does not apply, with respect to a particular firearm other than a

handgun, if:
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(A) The firearm is transferred to a minor in accordance with ORS 166.470, and, as a re-

sult of the transfer, the minor is the owner of the firearm; or

(B) The firearm is temporarily transferred to a minor by the minor’s parent or guardian

or by another person with the consent of the minor’s parent or guardian, for the purpose

of hunting in accordance with ORS 497.360, hunting of a predatory animal as defined in ORS

610.002 or target shooting at a shooting range, shooting gallery or other area designed for

the purpose of target shooting.

(b) The exception described in paragraph (a)(B) of this subsection applies only during the

time in which the minor is engaged in activities related to hunting or target shooting.

(Gun Dealer Notice)

SECTION 7. A gun dealer shall post in a prominent location in the gun dealer’s place of

business a notice, in block letters not less than one inch in height, that states, “The pur-

chaser of a firearm has an obligation to store firearms in a safe manner and to prevent un-

supervised access to a firearm by a minor. If a minor or unauthorized person obtains access

to a firearm and the owner failed to store the firearm in a safe manner, the owner may be

in violation of the law.”

REGULATION OF FIREARMS IN PUBLIC BUILDINGS

SECTION 8. (1) The governing board of a public university listed in ORS 352.002, the

Oregon Health and Science University Board of Directors, the governing board of a commu-

nity college or a district school board as defined in ORS 332.002 may adopt a policy providing

that the affirmative defense described in ORS 166.370 (3)(g), concerning persons licensed to

carry a concealed handgun under ORS 166.291 and 166.292, does not apply to the possession

of firearms on the grounds of the schools controlled by the board.

(2) A board that adopts a policy under this section shall:

(a) Post a clearly visible sign, at all normal points of entry to the school grounds subject

to the policy described in subsection (1) of this section, indicating that the affirmative de-

fense described in ORS 166.370 (3)(g) does not apply.

(b) Post a notice on the board’s website identifying all school grounds subject to the

policy described in subsection (1) of this section.

SECTION 9. ORS 166.360 is amended to read:

166.360. As used in ORS 166.360 to 166.380, unless the context requires otherwise:

(1) “Capitol building” means the Capitol, the State Office Building, the State Library Building,

the Labor and Industries Building, the State Transportation Building, the Agriculture Building or

the Public Service Building and includes any new buildings which may be constructed on the same

grounds as an addition to the group of buildings listed in this subsection.

(2) “Court facility” means a courthouse or that portion of any other building occupied by a

circuit court, the Court of Appeals, the Supreme Court or the Oregon Tax Court or occupied by

personnel related to the operations of those courts, or in which activities related to the operations

of those courts take place.

(3) “Judge” means a judge of a circuit court, the Court of Appeals, the Supreme Court, the

Oregon Tax Court, a municipal court, a probate court or a juvenile court or a justice of the peace.

(4) “Judicial district” means a circuit court district established under ORS 3.012 or a justice of

the peace district established under ORS 51.020.

(5) “Juvenile court” has the meaning given that term in ORS 419A.004.

(6) “Loaded firearm” means:

(a) A breech-loading firearm in which there is an unexpended cartridge or shell in or attached

to the firearm including but not limited to, in a chamber, magazine or clip which is attached to the

firearm.
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(b) A muzzle-loading firearm which is capped or primed and has a powder charge and ball, shot

or projectile in the barrel or cylinder.

(7) “Local court facility” means the portion of a building in which a justice court, a municipal

court, a probate court or a juvenile court conducts business, during the hours in which the court

operates.

(8) “Probate court” has the meaning given that term in ORS 111.005.

(9) “Public building” means:

(a) A hospital, a capitol building, a public or private school, as defined in ORS 339.315, a college

or university, a city hall or the residence of any state official elected by the state at large, and the

grounds adjacent to each such building. The term also includes that portion of any other building

occupied by an agency of the state or [a municipal corporation, as defined] by a city, a county, a

district as defined in ORS 198.010 or any other entity that falls within the definition of

“municipal corporation” in ORS 297.405, other than a court facility[.]; or

(b) The passenger terminal of a commercial service airport with over one million pas-

senger boardings per year.

(10) “Weapon” means:

(a) A firearm;

(b) Any dirk, dagger, ice pick, slingshot, metal knuckles or any similar instrument or a knife,

other than an ordinary pocketknife with a blade less than four inches in length, the use of which

could inflict injury upon a person or property;

(c) Mace, tear gas, pepper mace or any similar deleterious agent as defined in ORS 163.211;

(d) An electrical stun gun or any similar instrument;

(e) A tear gas weapon as defined in ORS 163.211;

(f) A club, bat, baton, billy club, bludgeon, knobkerrie, nunchaku, nightstick, truncheon or any

similar instrument, the use of which could inflict injury upon a person or property; or

(g) A dangerous or deadly weapon as those terms are defined in ORS 161.015.

SECTION 10. ORS 166.370 is amended to read:

166.370. (1)(a) Any person who intentionally possesses a loaded or unloaded firearm or any other

instrument used as a dangerous weapon, while in or on a public building, shall upon conviction be

guilty of a Class C felony.

(b) Notwithstanding paragraph (a) of this subsection, in a prosecution under this section

for the possession of a firearm within the Capitol, within the passenger terminal of a com-

mercial service airport with over one million passenger boardings per year or on school

grounds subject to a policy described in section 8 of this 2021 Act, if the person proves by a

preponderance of the evidence that, at the time of the possession, the person was licensed

under ORS 166.291 and 166.292 to carry a concealed handgun, upon conviction the person is

guilty of a Class A misdemeanor.

(2)(a) Except as otherwise provided in paragraph (b) of this subsection, a person who inten-

tionally possesses:

(A) A firearm in a court facility is guilty, upon conviction, of a Class C felony. A person who

intentionally possesses a firearm in a court facility shall surrender the firearm to a law enforcement

officer.

(B) A weapon, other than a firearm, in a court facility may be required to surrender the weapon

to a law enforcement officer or to immediately remove it from the court facility. A person who fails

to comply with this subparagraph is guilty, upon conviction, of a Class C felony.

(C) A firearm in a local court facility is guilty, upon conviction, of a Class C felony if, prior to

the offense, the presiding judge of the local court facility entered an order prohibiting firearms in

the area in which the court conducts business and during the hours in which the court operates.

(b) The presiding judge of a judicial district or a municipal court may enter an order permitting

the possession of specified weapons in a court facility.
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(c) Within a shared court facility, the presiding judge of a municipal court or justice of the

peace district may not enter an order concerning the possession of weapons in the court facility that

is in conflict with an order entered by the presiding judge of the circuit court.

(3) Subsection (1)(a) of this section does not apply to:

(a) A police officer or reserve officer, as those terms are defined in ORS 181A.355.

(b) A parole and probation officer, as defined in ORS 181A.355, while the parole and probation

officer is acting within the scope of employment.

(c) A federal officer, as defined in ORS 133.005, or a certified reserve officer or corrections of-

ficer, as those terms are defined in ORS 181A.355, while the federal officer, certified reserve officer

or corrections officer is acting within the scope of employment.

(d) A person summoned by an officer described in paragraph (a), (b) or (c) of this subsection to

assist in making an arrest or preserving the peace, while the summoned person is engaged in as-

sisting the officer.

(e) An honorably retired law enforcement officer.

(f) An active or reserve member of the military forces of this state or the United States, when

engaged in the performance of duty.

(g) A person who is licensed under ORS 166.291 and 166.292 to carry a concealed handgun, ex-

cept as provided in subsection (1)(b) of this section.

(h) A person who is authorized by the officer or agency that controls the public building to

possess a firearm or dangerous weapon in that public building.

(i) An employee of the United States Department of Agriculture, acting within the scope of

employment, who possesses a firearm in the course of the lawful taking of wildlife.

(j) Possession of a firearm on school property if the firearm:

(A) Is possessed by a person who is not otherwise prohibited from possessing the firearm; and

(B) Is unloaded and locked in a motor vehicle.

(k) A person who possesses a firearm in the passenger terminal of a commercial service

airport, if the firearm is unloaded and in a locked hard-sided container for the purposes of

transporting the firearm as checked baggage in accordance with federal law.

(4)(a) Except as provided in subsection (1)(b) of this section, the exceptions listed in sub-

section (3)(d) to [(j)] (k) of this section constitute affirmative defenses to a charge of violating sub-

section (1)(a) of this section.

(b) A person may not use the affirmative defense described in subsection (3)(e) of this section

if the person has been convicted of an offense that would make the person ineligible to obtain a

concealed handgun license under ORS 166.291 and 166.292.

(5)(a) Any person who knowingly, or with reckless disregard for the safety of another, dis-

charges or attempts to discharge a firearm at a place that the person knows is a school shall upon

conviction be guilty of a Class C felony.

(b) Paragraph (a) of this subsection does not apply to the discharge of a firearm:

(A) As part of a program approved by a school in the school by an individual who is partic-

ipating in the program;

(B) By a law enforcement officer acting in the officer’s official capacity; or

(C) By an employee of the United States Department of Agriculture, acting within the scope of

employment, in the course of the lawful taking of wildlife.

(6) Any weapon carried in violation of this section is subject to the forfeiture provisions of ORS

166.279.

(7) Notwithstanding the fact that a person’s conduct in a single criminal episode constitutes a

violation of both subsections (1) and (5) of this section, the district attorney may charge the person

with only one of the offenses.

(8) As used in this section, “dangerous weapon” means a dangerous weapon as that term is de-

fined in ORS 161.015.

SECTION 11. ORS 166.262 is amended to read:
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166.262. A peace officer may not arrest or charge a person for violating ORS 166.250 (1)(a) or

(b) or 166.370 (1)(a) if the person has in the person’s immediate possession:

(1) A valid license to carry a firearm as provided in ORS 166.291 and 166.292, unless the per-

son possesses a firearm within the Capitol, within the passenger terminal of a commercial

service airport with over one million passenger boardings per year or on school grounds

subject to a policy described in section 8 of this 2021 Act;

(2) Proof that the person is a law enforcement officer; or

(3) Proof that the person is an honorably retired law enforcement officer, unless the person has

been convicted of an offense that would make the person ineligible to obtain a concealed handgun

license under ORS 166.291 and 166.292.

CONCEALED HANDGUN LICENSE FEES

SECTION 12. ORS 166.291 is amended to read:

166.291. (1) The sheriff of a county, upon a person’s application for an Oregon concealed

handgun license, upon receipt of the appropriate fees and after compliance with the procedures set

out in this section, shall issue the person a concealed handgun license if the person:

(a)(A) Is a citizen of the United States; or

(B) Is a legal resident alien who can document continuous residency in the county for at least

six months and has declared in writing to the United States Citizenship and Immigration Services

the intent to acquire citizenship status and can present proof of the written declaration to the

sheriff at the time of application for the license;

(b) Is at least 21 years of age;

(c) Is a resident of the county;

(d) Has no outstanding warrants for arrest;

(e) Is not free on any form of pretrial release;

(f) Demonstrates competence with a handgun by any one of the following:

(A) Completion of any hunter education or hunter safety course approved by the State Depart-

ment of Fish and Wildlife or a similar agency of another state if handgun safety was a component

of the course;

(B) Completion of any National Rifle Association firearms safety or training course if handgun

safety was a component of the course;

(C) Completion of any firearms safety or training course or class available to the general public

offered by law enforcement, community college, or private or public institution or organization or

firearms training school utilizing instructors certified by the National Rifle Association or a law

enforcement agency if handgun safety was a component of the course;

(D) Completion of any law enforcement firearms safety or training course or class offered for

security guards, investigators, reserve law enforcement officers or any other law enforcement offi-

cers if handgun safety was a component of the course;

(E) Presents evidence of equivalent experience with a handgun through participation in organ-

ized shooting competition or military service;

(F) Is licensed or has been licensed to carry a firearm in this state, unless the license has been

revoked; or

(G) Completion of any firearms training or safety course or class conducted by a firearms in-

structor certified by a law enforcement agency or the National Rifle Association if handgun safety

was a component of the course;

(g) Has never been convicted of a felony or found guilty, except for insanity under ORS 161.295,

of a felony;

(h) Has not been convicted of a misdemeanor or found guilty, except for insanity under ORS

161.295, of a misdemeanor within the four years prior to the application, including a misdemeanor

conviction for the possession of marijuana as described in paragraph (L) of this subsection;

(i) Has not been committed to the Oregon Health Authority under ORS 426.130;
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(j) Has not been found to be a person with mental illness and is not subject to an order under

ORS 426.130 that the person be prohibited from purchasing or possessing a firearm as a result of

that mental illness;

(k) Has been discharged from the jurisdiction of the juvenile court for more than four years if,

while a minor, the person was found to be within the jurisdiction of the juvenile court for having

committed an act that, if committed by an adult, would constitute a felony or a misdemeanor in-

volving violence, as defined in ORS 166.470;

(L) Has not been convicted of an offense involving controlled substances or participated in a

court-supervised drug diversion program, except this disability does not operate to exclude a person

if:

(A) The person can demonstrate that the person has been convicted only once of a marijuana

possession offense that constituted a misdemeanor or violation under the law of the jurisdiction of

the offense, and has not completed a drug diversion program for a marijuana possession offense that

constituted a misdemeanor or violation under the law of the jurisdiction of the offense; or

(B) The person can demonstrate that the person has only once completed a drug diversion pro-

gram for a marijuana possession offense that constituted a misdemeanor or violation under the law

of the jurisdiction of the offense, and has not been convicted of a marijuana possession offense that

constituted a misdemeanor or violation under the law of the jurisdiction of the offense;

(m) Is not subject to a citation issued under ORS 163.735 or an order issued under ORS 30.866,

107.700 to 107.735 or 163.738;

(n) Has not received a dishonorable discharge from the Armed Forces of the United States;

(o) Is not required to register as a sex offender in any state; and

(p) Is not presently subject to an order under ORS 426.133 prohibiting the person from pur-

chasing or possessing a firearm.

(2) A person who has been granted relief under ORS 166.273, 166.274 or 166.293 or 18 U.S.C.

925(c) or has had the person’s record expunged under the laws of this state or equivalent laws of

other jurisdictions is not subject to the disabilities in subsection (1)(g) to (L) of this section.

(3) Before the sheriff may issue a license:

(a) The application must state the applicant’s legal name, current address and telephone number,

date and place of birth, hair and eye color and height and weight. The application must also list the

applicant’s residence address or addresses for the previous three years. The application must con-

tain a statement by the applicant that the applicant meets the requirements of subsection (1) of this

section. The application may include the Social Security number of the applicant if the applicant

voluntarily provides this number. The application must be signed by the applicant.

(b) The applicant must submit to fingerprinting and photographing by the sheriff. The sheriff

shall fingerprint and photograph the applicant and shall conduct any investigation necessary to

corroborate the requirements listed under subsection (1) of this section. If a nationwide criminal

records check is necessary, the sheriff shall request the Department of State Police to conduct the

check, including fingerprint identification, through the Federal Bureau of Investigation. The Federal

Bureau of Investigation shall return the fingerprint cards used to conduct the criminal records

check and may not keep any record of the fingerprints. The Department of State Police shall report

the results of the fingerprint-based criminal records check to the sheriff. The Department of State

Police shall also furnish the sheriff with any information about the applicant that the Department

of State Police may have in its possession including, but not limited to, manual or computerized

criminal offender information.

(4) Application forms for concealed handgun licenses shall be supplied by the sheriff upon re-

quest. The forms shall be uniform throughout this state in substantially the following form:

_______________________________________________________________________________________

APPLICATION FOR LICENSE TO CARRY

CONCEALED HANDGUN

 Date
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I hereby declare as follows:

I am a citizen of the United States or a legal resident alien who can document continuous res-

idency in the county for at least six months and have declared in writing to the United States Cit-

izenship and Immigration Services my intention to become a citizen and can present proof of the

written declaration to the sheriff at the time of this application. I am at least 21 years of age. I have

been discharged from the jurisdiction of the juvenile court for more than four years if, while a mi-

nor, I was found to be within the jurisdiction of the juvenile court for having committed an act that,

if committed by an adult, would constitute a felony or a misdemeanor involving violence, as defined

in ORS 166.470. I have never been convicted of a felony or found guilty, except for insanity under

ORS 161.295, of a felony in the State of Oregon or elsewhere. I have not, within the last four years,

been convicted of a misdemeanor or found guilty, except for insanity under ORS 161.295, of a

misdemeanor. Except as provided in ORS 166.291 (1)(L), I have not been convicted of an offense in-

volving controlled substances or completed a court-supervised drug diversion program. There are

no outstanding warrants for my arrest and I am not free on any form of pretrial release. I have not

been committed to the Oregon Health Authority under ORS 426.130, nor have I been found to be a

person with mental illness and presently subject to an order prohibiting me from purchasing or

possessing a firearm because of mental illness. I am not under a court order to participate in as-

sisted outpatient treatment that includes an order prohibiting me from purchasing or possessing a

firearm. If any of the previous conditions do apply to me, I have been granted relief or wish to pe-

tition for relief from the disability under ORS 166.273, 166.274 or 166.293 or 18 U.S.C. 925(c) or have

had the records expunged. I am not subject to a citation issued under ORS 163.735 or an order is-

sued under ORS 30.866, 107.700 to 107.735 or 163.738. I have never received a dishonorable discharge

from the Armed Forces of the United States. I am not required to register as a sex offender in any

state. I understand I will be fingerprinted and photographed.

Legal name 

Age  Date of birth 

Place of birth 

Social Security number 

(Disclosure of your Social Security account number is voluntary. Solicitation of the number is au-

thorized under ORS 166.291. It will be used only as a means of identification.)

Proof of identification (Two pieces of current identification are required, one of which must bear a

photograph of the applicant. The type of identification and the number on the identification are to

be filled in by the sheriff.):

1.

2.

Height  Weight 

Hair color  Eye color 

Current address 

 (List residence addresses for the

 past three years on the back.)

City  County  Zip 

Phone 

I have read the entire text of this application, and the statements therein are correct and true.

(Making false statements on this application is a misdemeanor.)

 (Signature of Applicant)
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Character references.

Name: Address

Name: Address

Approved  Disapproved  by 

Competence with handgun demonstrated by  (to be filled in by sheriff)

Date  Fee Paid 

License No. 

_______________________________________________________________________________________

(5)(a) Fees for concealed handgun licenses are:

(A) $15 to the Department of State Police for conducting the fingerprint check of the applicant.

(B) [$50] $100 to the sheriff for the initial issuance [or renewal] of a concealed handgun license.

(C) $75 to the sheriff for the renewal of a concealed handgun license.

[(C)] (D) $15 to the sheriff for the duplication of a license because of loss or change of address.

(b) The sheriff may enter into an agreement with the Department of Transportation to produce

the concealed handgun license.

(6) No civil or criminal liability shall attach to the sheriff or any authorized representative en-

gaged in the receipt and review of, or an investigation connected with, any application for, or in the

issuance, denial or revocation of, any license under ORS 166.291 to 166.295 as a result of the lawful

performance of duties under those sections.

(7) Immediately upon acceptance of an application for a concealed handgun license, the sheriff

shall enter the applicant’s name into the Law Enforcement Data System indicating that the person

is an applicant for a concealed handgun license or is a license holder.

(8) The county sheriff may waive the residency requirement in subsection (1)(c) of this section

for a resident of a contiguous state who has a compelling business interest or other legitimate

demonstrated need.

(9) For purposes of subsection (1)(c) of this section, a person is a resident of a county if the

person:

(a) Has a current Oregon driver license issued to the person showing a residence address in the

county;

(b) Is registered to vote in the county and has a voter notification card issued to the person

under ORS 247.181 showing a residence address in the county;

(c) Has documentation showing that the person currently leases or owns real property in the

county; or

(d) Has documentation showing that the person filed an Oregon tax return for the most recent

tax year showing a residence address in the county.

(10) As used in this section, “drug diversion program” means a program in which a defendant

charged with a marijuana possession offense completes a program under court supervision and in

which the marijuana possession offense is dismissed upon successful completion of the diversion

program.

SECTION 13. The amendments to ORS 166.291 by section 12 of this 2021 Act apply to

applications for new concealed handgun licenses and requests for license renewal submitted

on or after the effective date of this 2021 Act.

CAPTIONS
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SECTION 14. The unit captions used in this 2021 Act are provided only for the conven-

ience of the reader and do not become part of the statutory law of this state or express any

legislative intent in the enactment of this 2021 Act.

EFFECTIVE DATE

SECTION 15. This 2021 Act takes effect on the 91st day after the date on which the 2021

regular session of the Eighty-first Legislative Assembly adjourns sine die.

Passed by Senate March 25, 2021

Repassed by Senate May 5, 2021
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Lori L. Brocker, Secretary of Senate
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Peter Courtney, President of Senate

Passed by House April 29, 2021
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Tina Kotek, Speaker of House

Received by Governor:
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Legislative History of Safe Firearm Storage and Child 
Access Prevention Bills in Oregon 

  

State of Safety Action 

 
 
1995-2006 
Oregon legislative records are available individually, but are not presented in an analyzable format. 
https://www.oregonlegislature.gov/bills_laws/Pages/archived-bills.aspx 
 
2007 
SB 283 – died in Senate Judiciary Committee 
Requested by Senate Interim Committee on Judiciary 

• Same as SB 817 (2019), but: 
o Applies to minors under 16 years of age, rather than minors under 17 years of age 

 
2008-2010  
No relevant legislation. 
 
2011 
SB 920 – died in Senate Judiciary Committee 
Sponsored by Senate Rules Committee 

• Same as HB 3413 (2013) 
 
2012  
No relevant legislation. 
 

2013 
HB 3413 – died in House Judiciary Committee 
Sponsored by Rep. Keny-Guyer 

• Same as HB 2130 (2017), but: 
o No Class C felony violation is created for serious injury or death 

 

2014 
HB 4035 – passed by Legislature 3/4/2014; effective 6/4/2014 
Sponsored by Rep. Barker; requested by Oregon AFSCME Council 75 

• Allows corrections officers to store firearms in their personal vehicles when parked in a 
department parking lot if: 

o The Department of Corrections has not provided a secure location for corrections 
officers to store firearms; 

o The officer stores the firearm in a locked trunk, glove compartment, center console, or 
other container; 

o The officer has a CHL; and 
o The officer is on-duty in a public building of the department. 
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Legislative History of Safe Firearm Storage and Child 
Access Prevention Bills in Oregon 

  

State of Safety Action 

 
 
2015 
HB 2424 – passed by Legislature 6/1/2015; effective 6/4/2015 
Requested by Gov. Kitzhaber 

• Amends HB 4035 (2014) to only include handguns, and expands law to cover ammunition 
• Directs the Department of Corrections to create specific rules surrounding officer storage 

procedure 
SB 945 – died in Senate Judiciary Committee 
Sponsored by Sen. Steiner Hayward; Rep. Smith Warner 

• Same as the child access prevention provision in HB 2251 (2019), but: 
o Also prohibits transfers of firearms to a convicted person for five years after conviction, 

in addition to prohibition possession of a firearm by a convicted person 
o Declares an emergency 

 

2016 
No relevant legislation. 
 

2017 
HB 2130 – died in House Judiciary Committee 
Sponsored by Rep. Smith Warner, Keny-Guyer, Piluso; Sen. Steiner Hayward, Dembrow 

• Crime of endangering a minor occurs if: 
o A person leaves a firearm in a location where the person knows or reasonably should 

know that a minor could gain unsupervised access to the firearm; and 
o The minor obtains the firearm without parent/guardian consent 

• Violation is a Class C misdemeanor 
o Class B misdemeanor if the minor obtains the firearm in a location other than the 

premises of the owner 
o Class A misdemeanor if the minor possesses the firearm on school property or during a 

school activity 
o Class C felony if a person is seriously injured or killed as a result of the minor obtaining 

the firearm 
• Prohibits transfers of firearms to a convicted person for five years after conviction 
• Requires gun dealers to post notice of obligation to prevent minors from accessing firearms 

SB 1026 – died in Senate Judiciary Committee 
Sponsored by Sen. Riley; Rep. Smith Warner, Keny-Guyer 

• Same as HB 2130 (2017) 
 

2018 
No relevant legislation. 
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Legislative History of Safe Firearm Storage and Child 
Access Prevention Bills in Oregon 

  

State of Safety Action 

2019 
HB 2251 – died in House Judiciary Committee 
Requested by Gov. Brown 

• Child access prevention provision (Sec. 10-12) part of a larger set of gun control provisions 
• Crime of endangering a minor occurs if: 

o A person possesses a firearm within premises under their control; 
o The firearm is located where the person knows or reasonably should know that a minor 

could gain access; and 
o A minor obtains the firearm without parent/guardian consent 

• Violation is a Class A misdemeanor, and prohibits persons from possessing firearms for five 
years after this conviction 

• Requires gun dealers to post notice of obligation to prevent minors from accessing firearms 
SB 817 – died in Senate Judiciary Committee 
Sponsored by Sen. Burdick; Rep. Williamson 

• Crime of unlawful storage occurs if: 
o A person, with criminal negligence, stores a firearm in a location where the person 

knows or reasonably should know that a minor is likely to gain access; 
o The minor is under 17 years of age; 
o The minor gains access to the firearm; and 
o The minor possesses the firearm in a public place, brandishes the firearm, or injures or 

kills a person with the firearm. 
• Violation is a Class A misdemeanor 

o Class C felony is the person already has at least one conviction for this crime 
• Prohibits transfers of firearms to a convicted person for five years after conviction 
• Requires gun dealers to post notice of obligation to prevent minors from accessing firearms 

SB 978 – died in Senate Rules Committee 
Sponsored by Senate Judiciary Committee 

• Safe firearm storage provision (Sec. 4-13) part of a larger set of gun control provisions 
• Same as HB 4005 (2020), but: 

o Does not consider “control” to include an unlocked firearm in a secured dwelling where 
only the owner and authorized adults users reside 

o Exceptions from requirements differ somewhat 
SB 275 – died in Senate Judiciary Committee 
Sponsored by Sen. Manning, Riley; Rep. Salinas 

• Same as SB 978 (2019), but: 
o Directs the Attorney General to develop minimum specifications for firearm storage 

devices, rather than OHA 
o Strict liability is applied for a four year period, rather than a two year period 
o Loss/theft reporting must occur within 24 hours of the time a person knew or should 

have known of the loss/theft, rather than 72 hours 
o Lacks exceptions for unsupervised minor use of firearms for hunting or target shooting 
o Lacks definition of “gun room” as allowable storage location 

HB 2505 – died in House Rules Committee 
Sponsored by Rep. Smith Warner, Keny-Guyer, Prusak 

• Same as SB 275 (2019) 
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Legislative History of Safe Firearm Storage and Child 
Access Prevention Bills in Oregon 

  

State of Safety Action 

 

2020 
HB 4005 – died on Speaker’s desk 
Sponsored by Rep. Sollman, Prusak, Keny-Guyer 

• Same as SB 554 (2021), but: 
o Declares an emergency 
o Imposes strict liability for violation of four requirements rather than negligence per se 
o Exceptions from requirements differ somewhat 
o Directs OHA to develop minimum standards for firearm storage devices 
o Requires that doors and windows of a residence be locked (rather than “residence is 

secure”) in order for owner to be in control of unlocked firearms kept indoors 
o Does not consider a locked trunk, glove compartment, or center console of a vehicle to 

be a secure container 
 
2021 
SB 554 – passed by Legislature 5/13/21; (effective 91st day after the date on which the 2021 regular 
session of the Eighty-first Legislative Assembly adjourns sine die.) 
Sponsored by Sen. Burdick, Manning, Wagner; Rep. Grayber, Prusak, Reynolds, Sollman 

• Became safe firearm storage bill after being combined with HB 2510 
• Includes safe firearm storage requirement, and applies civil violation and negligence per se 

liability penalties (with exceptions) 
• Includes secured firearm transfer requirement (trigger or cable lock, in locked container), and 

applies civil violation and negligence per se liability penalties (with exceptions) 
• Includes firearm loss/theft reporting requirement, and applies civil violation and negligence per 

se liability penalties (with exceptions) 
• Includes minor use of firearms supervision requirement, and applies negligence per se liability 

penalty (with exceptions) 
• Requires gun dealers to post notice of obligation to store firearms securely 
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FOREWORD FROM THE AUTHORS 
Phil’s son was at the 2012 Clackamas Town Center shooting in 

Oregon where three people died.1 Terrorized by the gunshots, Phil’s 

 
*Philip Schuster, J.D. ‘72, is a member of the Oregon and Washington Bars, a writer and author, 
and contributor to publications in the areas of environmental and family law and constitutional 
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son fled the mall with his mother, both running for their lives. Suffering 
from PTSD, the young man was too frightened to return to his favorite 
mall. He was prescribed medication for PTSD and given counseling. 
After five years, Phil’s son developed the courage to revisit Town Cen-
ter. The experience remains with him. 

This personal connection together with frequent tragedies such as 
that which occurred at Marjory Stoneman Douglas High School in 
Florida,2 prompted us to explore constitutional remedies available to 
the people. A Pew Research Center study released in October 2019 
found that 60% of Americans favor stricter gun laws.3 Although gun 
violence and gun control are generally considered controversial mod-
ern topics,4 there is no dispute that gun deaths and mass shootings have 
left whole communities prostrated. It is evident that increasing violence 
involving firearms and other dangerous and unusual weapons “shocks 
the conscience.”5 

I. INTRODUCTION 
“I firmly believe that this is a solvable problem if we treat gun 

violence as both a public safety issue and a public health crisis. We 

 
issues. David Park is an Oregon trial lawyer specializing in civil rights litigation emphasizing 
representation of victims of police misconduct, including excessive deadly force. 
The authors wish to thank Matthew Schuster for his help in providing research for this article 
and Willamette Law Review editor, Chris Killmer, for his thoughtful edits. The authors also 
wish to thank the staff of the Clackamas County Law Library for their excellent research assis-
tance, as well as Ms. Carol McCallister, paralegal, for her wonderful help. 

1. See Clackamas Town Center Shooting: 3 Dead, Including Shooter; 1 Seriously Injured, 
THE OREGONIAN (Jan. 10, 2019), https://www.oregonlive.com/clacka-
mascounty/2012/12/clackamas_town_center_shooting_3.html. 

2. See Keeping Our Schools Safe: A Plan for Preventing Mass Shootings and Ending All 
Gun Violence in American Schools, EVERYTOWN FOR GUN SAFETY, https://everytownre-
search.org/reports/keeping-our-schools-safe-a-plan-to-stop-mass-shootings-and-end-all-gun-
violence-in-american-schools (last visited Feb. 17, 2020). 

3. See Katherine Schaeffer, Share of Americans Who Favor Stricter Gun Laws Has In-
creased Since 2017, PEW RES. CTR. (Oct. 16, 2019), https://www.pewresearch.org/fact-
tank/2019/10/16/share-of-americans-who-favor-stricter-gun-laws-has-increased-since-2017/. 

4. See Kim Parker et al., America’s Complex Relationship with Guns: An In-depth Look 
at the Attitudes and Experiences of U.S. Adults, PEW RES. CTR. (June 22, 2017), 
https://www.pewsocialtrends.org/2017/06/22/americas-complex-relationship-with-guns/. 

5. See Generally CHRIS MURPHY, The Violence Inside Us: A Brief History of an Ongoing 
American Tragedy (Random House 2020). The Center for Disease Control reported gun deaths 
reached nearly 40,000 in 2018, a record-high going back to at least 1979 when firearm deaths 
began to be coded in mortality statistics. Morgan Gstalter, CDC Report: US Gun Deaths Reach 
Highest Level in Nearly 40 Years, THE HILL (Dec. 13, 2018), https://thehill.com/pol-
icy/healthcare/421306-cdc-report-us-gun-deaths-reach-highest-level-in-nearly-40-years. 

https://everytownresearch.org/report/preventing-gun-violence-in-american-schools/
https://thehill.com/policy/healthcare/421306-cdc-report-us-gun-deaths-reach-highest-level-in-nearly-40-years
https://everytownresearch.org/report/preventing-gun-violence-in-american-schools/
https://thehill.com/policy/healthcare/421306-cdc-report-us-gun-deaths-reach-highest-level-in-nearly-40-years
https://everytownresearch.org/report/preventing-gun-violence-in-american-schools/
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vaccinate people to thwart disease. Against gun violence, society is 
passive. Where are the voices of our religious leaders, calling down the 
failure of legislators and government to face the blight? If this is not a 
pro-life issue, what on God’s earth is it?”6 

This article advances a bold new principle. Now that the doctrine 
of incorporation has made the Second Amendment applicable to the 
states,7 passage of this amendment through the Fourteenth Amend-
ment’s Due Process portal gives states and the people renewed vitality 
to protect the due process right to life. The article harkens back to the 
post-civil war Reconstruction Era, and the passage of the Fourteenth 
Amendment. New insight is uncovered into the interplay between the 
right to bear arms and the role government and the people were ex-
pected to play in ensuring public safety and the protection of life. 

The authors posit that the core fundamental right to bear arms for 
self-defense changes the further one travels from the “hearth and 
home;” the right intersects with the natural right to the life liberty-in-
terest at a shifting, “evolving point.” This point is the intersection 
where circumstances dictate that one right must yield to the other right. 
Those circumstances include the location of the threat, the lethality of 
the threat, and the persons involved. 

This article examines various circumstances where the fundamen-
tal right to bear arms might be juxtaposed against the Due Process right 
to life liberty-interest and associated Bill of Rights guarantees, includ-
ing the states’ Tenth Amendment police power. The authors conclude 
that these competing fundamental rights are best judicially reconciled, 
each with the other so as to fix the “evolving point,” through faithful 
adherence to the intermediate scrutiny standard of review.  Finally, this 
article critiques federal legislation protecting gun manufacturers and 
distributors, as well as newly-enacted gun legislation in the states of 
Washington and Florida. The authors evaluate these standards in the 
context of the “evolving point” and “intermediate scrutiny” principles 
developed in the article. 

 
6. MITCH LANDRIEU, IN THE SHADOW OF STATUES–A WHITE SOUTHERNER CONFRONTS 

HISTORY 148, 150 (Viking 2018). Since the Columbine High School Shooting on April 20, 
1999, more than 226,000 students in the United States have experienced gun violence at school. 
See also, John Woodrow Cox Et. Al. WASH. POST . School Shootings Database, 
https://www.washingtonpost.com/graphics/2018/local/school-shootings-database/ (Last Up-
dated Jan. 24, 2020) 

7. McDonald v. Chicago, 561 U.S. 942 (2010). 
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A. The Role of Police Power 
To protect lives and social order, states, under their Tenth Amend-

ment police power,8 are free to restrict or protect the Second Amend-
ment right to bear arms,9 a right implicating a species of property whose 
central component or core function is the right of self-defense.10 That 
 

8. The powers not delegated to the United States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respectively, or to the people.” U.S. CONST. amend. X. 
The Supreme Court in the Slaughter-House Cases described the broad parameters of the police 
power: 

Unwholesome trades, slaughterhouses, operations offensive to the senses, the deposit 
of powder, the application of steam power to propel cars, the building with combus-
tible materials, and the burial of the dead, may all, says Chancellor Kent, be inter-
dicted by law, in the midst of dense masses of population, on the general and rational 
principle that every person ought so to use his property as not to injure his neighbors, 
and that private interests must be made subservient to the general interests of the 
community. This is called the police power, and it is  . . . much easier to perceive and 
realize the existence and sources of it than to mark its boundaries, or prescribe limits 
to its exercise. This power is, and must be from its very nature, incapable of any very 
exact definition or limitation. Upon it depends the security of social order, the life 
and health of the citizen, the comfort of an existence in a thickly populated commu-
nity, the enjoyment of private social life, and the beneficial use of property. ‘It ex-
tends,  . . . to the protection of the lives, limbs, health, comfort, and quiet of all per-
sons, and the protection of all property within the State,  . . . and persons and property 
are subjected to all kinds of restraints and burdens in order to secure the general 
comfort, health, and prosperity of the State. Of the perfect right of the legislature to 
do this, no question ever was, or upon acknowledged general principles, ever can be 
made, so far as natural persons are concerned. 

83 U.S. 36, 62 (1873) (emphasis added) (internal citations omitted). 
Remarkably, instead of utilizing a traditional “police power” analysis to uphold an eco-

nomic regulation constraining butchers, the Court chose to reject the butcher’s argument that the 
Privileges or Immunities Clause of the Fourteenth Amendment protected their economic inter-
ests from State encroachment. The decision led, later on in the 20th century, to the doctrine of 
selective incorporation of the Bill of Rights into the Due Process Clause of the Fourteenth 
Amendment, protecting the civil liberties of persons from state encroachment. 

9. The Second Amendment provides: “A well-regulated Militia, being necessary to the 
security of a free state, the right of the people to keep and bear Arms, shall not be infringed.” 
U.S. CONST. amend. II 

10. District of Columbia v. Heller, 554 U.S. 570, 620, 628 (2008). That the state, through 
its police power may restrict or regulate arms, is strongly implied in the prefatory clause of the 
Second Amendment, providing that: “A well-regulated Militia, being necessary to the security 
of a free State” U.S. CONST. amend. II (emphasis added). As Justice Scalia explained: “[T]he 
adjective ‘well-regulated’ implies nothing more than the imposition of proper discipline and 
training.” Heller, 554 U.S. at 597 (emphasis added). Further, article I, section 8 of the Constitu-
tion authorizes Congress and the states to regulate the militia. U.S. CONST. art. I, § 8. 

The question remains: If the militia was going to be “well regulated” by Congress at the 
Nation’s founding, then why wouldn’t any person, at whatever age, be “regulated” in the use of 
arms, the way the use of any dangerous instrumentality is regulated? Cf. Heller, 554 U.S. at 707 
(Breyer, J., dissenting) (providing that, whether as part of an ad hoc or organized military, the 
persons owning firearms are more likely, through training, to safely use these instrumentalities); 

https://thehill.com/policy/healthcare/421306-cdc-report-us-gun-deaths-reach-highest-level-in-nearly-40-years
https://thehill.com/policy/healthcare/421306-cdc-report-us-gun-deaths-reach-highest-level-in-nearly-40-years
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Second Amendment right is not unlimited, however, “just as the First 
Amendment’s right of free speech is not.”11 Utilizing their police 
power, states have historically imposed prohibitions on the carrying of 
“dangerous and unusual weapons” which are “not typically possessed 
by law-abiding citizens for lawful purposes.”12 Firearms historically 
protected were those “in common use at the time,” extending “only to 
certain types of weapons.”13 
 
Id. at 640–641 (Stevens, J. dissenting) (suggesting that requiring a well-regulated militia re-
flected the Founders’ fear of the dangers from a standing army bearing military weapons). The 
analyses of Scalia, Breyer, and Stevens are mirrored in Hamilton’s The Federalist Papers No. 
29 and Madison’s The Federalist Papers No. 46, discussing the advantages of a well-regulated 
militia. Cf. McDonald v. Chicago, 561 U.S. 742, 901 n.44 (Stevens, J., dissenting) (stressing 
that the “preamble [to the Second Amendment] envisions an active state role” in supervising the 
bearing of arms). Moreover, the relevance of the 18th century citizen militia gradually subsided, 
and the ushering in of the professionalized National Guard marked the use of more modern, 
lethal weapons. See Militia Act of 1903, 32 Stat. 775; Heller, 554 U.S. at 627; ERIC FONER, 
RECONSTRUCTION, AMERICA’S UNFINISHED REVOLUTION, 1863-1877 585–86 (rev.) (2014). 
Arguably, then, a credible modern adaptation of the Second Amendment might read as follows: 
A well-regulated right of the people to keep and bear arms, shall not be infringed. 

The Heller Court recognized that post-Civil War commentators extolled the public safety 
benefits of a well-regulated right-to-bear arms: 

‘[F]or to bear arms implies something more than the mere keeping; it implies the 
learning to handle and use them in a way that makes those who keep them ready for 
their efficient use; in other words, it implies the right to meet for voluntary discipline 
in arms, observing and in doing so the laws of public order.’ ‘No doubt, a citizen who 
keeps a gun or pistol under judicious precautions, practices in safe places the use of 
it, and in due time teaches his sons to do the same, exercises his individual right. No 
doubt, a person whose residence or duties involve peculiar peril may keep a pistol for 
prudent self-defense.’ 

Heller, 554 U.S. at 617–619 (emphasis added) (quoting CONG. GLOBE, 39th CONG., 1ST SESS., 
271, 350 (1866)). 

11. Heller, 554 U.S. at 595. 
12. Id. at 625, 627. 
13. Id. at 623; United States v. Miller, 307 U.S. 174, 179 (1939). The Second Amendment 

extends “only to certain types of weapons” which are not “dangerous and unusual,” and which 
have a rational nexus to self-defense. Heller, 554 U.S. at 623, 627. Thus, prohibited weapons 
should generally include: (1) military service weapons (e.g., M16s); (2) weapons which are car-
ried by felons or some of those who are mentally ill; or (3) carried in sensitive places such as 
schools and government buildings. Reasonable laws may also impose conditions and qualifica-
tions on the commercial sale of arms. Heller, 554 U.S. at 623, 626–627. The Supreme Court has 
clearly identified these regulatory measures as “presumptively lawful.” Id. at 627 n.26. The 
Court has broadly “recognized that the right to keep and bear arms is not ‘a right to keep and 
carry any weapon whatsoever in any manner whatsoever and for whatever purpose.’” Id. at 626; 
McDonald, 561 U.S. at 786 (quoting Heller, 554 U.S. at 626). 

Important corollaries to the principle that the right to bear arms is not unlimited are the Due 
Process clauses of the Fifth and Fourteenth Amendments, prohibiting the federal and state gov-
ernments from denying any person his or her property without due process of law. As mentioned, 
the bearing of “arms” is the bearing of a species of property. See Heller, 554 U.S. at 581. As 
such, the bearing of arms by certain persons or in “sensitive places” may be regulated or even 
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Historically, courts have used several benchmarks for deciding 
whether certain weapons are “dangerous and unusual” and may there-
fore be regulated or proscribed, including: (1) whether those weapons 
are not typically possessed by law-abiding citizens for lawful purposes; 
(2) whether a rational nexus exists between possession of the weapon 
and the right of self-defense; and (3) whether the statute authorizing the 
regulation of the weapon will pass strict or intermediate scrutiny. Un-
fortunately, these benchmarks do not conclusively resolve the issue 
whether military-like semi-automatic assault rifles are protected by the 
Second Amendment.14 

 
denied not only by the state’s police power, but also after affording procedural due process of 
law. See, e.g., OR. REV. STAT. § 166.255(1)(a) (providing that the loss of right to possess fire-
arms or ammunition upon conviction for stalking, intimidation, molesting or menacing a family 
or household member of the person, after notice and opportunity to be heard). 

14. Heller, 554 U.S. at 624–627; Kolbe v. Hogan, 849 F.3d 114, 136 n. 10, cert. denied, 
138 S.Ct. 469 (4th Cir. 2017) (“[T]he Heller Court plainly pronounced that ‘weapons that are 
most useful in military service—M-16 rifles and the like—may be banned’ without infringement 
upon the Second Amendment right.” (quoting Heller, 554 U.S. at 627)); but see New York State 
Rifle & Pistol Ass’n v. Cuomo, 804 F.3d 242, 257 (2d Cir. 2015) [hereinafter Cuomo] (“neither 
the Supreme Court’s categories nor the evidence in the record cleanly resolves the question of 
whether semiautomatic assault weapons and large-capacity magazines are “typically possessed 
by law-abiding citizens for lawful purposes.”). 

An example of how the “dangerous and unusual” test works is its application to 3-D unde-
tectable plastic guns. These privately-made dangerous and unusual weapons are banned because 
they are not typically possessed by law-abiding citizens for commonly-used lawful purposes. 
The statute prohibiting these “phantom” weapons, the Undetectable Firearms Act of 1988, 18 
USC §922 (p), passes constitutional muster: the act has been renewed multiple times. Use of this 
“phantom” weapon for the core lawful purpose of self-defense is completely overridden by the 
ready availability of adequate firearm alternatives and by the substantial relationship between 
the weapon’s prohibition and the interest in public safety and prevention of crime and terrorism. 
See discussion infra notes 87 and 93 and accompanying text. 

An effort to publicize 3-D plastic gun designs has been resisted by the federal government, 
asserting that it has the power to ban publication of “phantom” gun designs under the Arms 
Export Control Act of 1976, Title II of Pub. L. 94–329, codified at 11 U.S.C. ch. 39. 

The past several years have witnessed a dramatic increase in shootings involving untrace-
able firearms. Loopholes in the Undetectable Firearms Act are easily exploited by purchasing 
firing mechanisms off the internet without serial numbers, then creating an untraceable firearm 
from a 3-D printer or an assembly kit ordered online. Ghost Guns, GIFFORDS LAW CTR. TO 
PREVENT GUN VIOLENCE, https://lawcenter.giffords.org/gun-laws/policy-areas/hardware-am-
munition/ghost-guns/. California and New Jersey, as well as some local municipalities are 
among the jurisdictions that have enacted comprehensive legislation to restrict undetectable and 
untraceable guns. Id. Efforts to restrict ghost guns are also being made in Congress. See, e.g., 
116th Congress, 1st Session, H.R. 1266 (Feb. 14, 2019) (amending title 18, United States Code, 
to require firearm assembly kits to be considered to be firearms). 

https://thehill.com/policy/healthcare/421306-cdc-report-us-gun-deaths-reach-highest-level-in-nearly-40-years
https://giffords.org/lawcenter/gun-laws/policy-areas/hardware-ammunition/ghost-guns/
https://thehill.com/policy/healthcare/421306-cdc-report-us-gun-deaths-reach-highest-level-in-nearly-40-years
https://giffords.org/lawcenter/gun-laws/policy-areas/hardware-ammunition/ghost-guns/
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B. The Second Amendment Faction 
The infusion of dangerous and unusual weapons into interstate 

commerce has been fostered by a mischief that the Founding Fathers 
warned against: the violence of Faction, “actuated by some common 
impulse of passion or of interest adverse to the rights of other citizens, 
or to the permanent and aggregate interests of the community  . . .  
[whose] source  . . .  has been  . . .  a monied interest.“15 One modern 
Faction has promoted an absolutist vision of the Second Amendment 
and has blocked appropriate legislation to control the spread of danger-
ous and unusual weapons. The Second Amendment Faction argues, 
without empirical evidence, that arming law-abiding citizens prevents 
mass shootings. This argument is followed with the oft-repeated man-
tra, “The only thing that stops a bad guy with a gun is a good guy with 
a gun.” Yet statistics reveal many firearms-related deaths are caused by 
trained police and lawful gun-owners mistakenly shooting innocent 
persons.16 Far more commonly, firearms are used to commit suicide.17 
Obviously, new insight following school and other mass shootings has 
revealed a great discord between the Constitution’s protection of the 
right to bear arms and a received legal stricture—an adverse criticism 
of dangerous and unusual weapons easily placed into the hands of mass 
shooters, causing horrendous loss of life. The pleas come forth loud and 
clear: “[A] claim to liberty must be addressed.”18 
 

15. James Madison, in Federalist No. 10. 
16. Remarkably, the Center for Disease Control and Prevention reports a 48% decline in 

unintentional shootings between 1999 and 2015. Kurtis Lee, Amid Rising Gun Violence, Acci-
dental Shooting Deaths Have Plummeted. Why?, L.A. TIMES (Jan. 1, 2018), 
https://www.latimes.com/nation/la-na-accidental-gun-deaths-20180101-story.html. Experts at-
tribute the decline to gun safety education, laws regulating gun storage in homes, and a drop in 
households having guns. Id. States with the most guns and fewest gun safety laws continue to 
experience the highest shooting deaths. Id. 

17. Carol Cruzan Morton, Gun Advocates Embrace Suicide Prevention Message: About 
Half of all Suicides are Completed With Guns, THE  OREGONIAN, Nov. 29, 2020, at A1, A11-
14. See also DEB STONE ET AL., PREVENTING SUICIDE: A TECHNICAL PACKAGE OF POLICIES, 
PROGRAMS, AND PRACTICES, 23–24, CENTERS FOR DISEASE CONTROL AND PREVENTION 
(2017) [hereafter PREVENTING SUICIDE]; SHEN X, MILLET L, OREGON HEALTH AUTHORITY, 
SUICIDES IN OREGON: TRENDS AND ASSOCIATED FACTORS. 2003-2012, 4, 31, 44; James L. 
Knoll & George D. Annas, Mass Shootings and Mental Illness, 84–85 AM. PSYCHIATRIC ASS’N 
(2016). See also The Relationship Between Firearm Availability and Suicide, RAND: GUN 
POLICY IN AMERICA (Mar. 2, 2018), https://www.rand.org/research/gun-policy/analysis/es-
says/firearm-availability-suicide.html; Reducing Gun Violence: What Works and Can Be Done 
Now, POLICE EXECUTIVE RESEARCH FORUM, 16–18 (Mar. 2019), https://www.policefo-
rum.org/assets/reducinggunviolence.pdf [hereinafter PERF]. 

18. Obergefell v. Hodges, 135 S.Ct. 2584, 2598 (2015). “Claims to Liberty” will be 
prompted not only by proponents of laws designed to protect lives, but also by the Second 

https://www.rand.org/research/gun-policy/analysis/essays/firearm-availability-suicide.html
https://www.policeforum.org/assets/reducinggunviolence.pdf
https://www.rand.org/research/gun-policy/analysis/essays/firearm-availability-suicide.html
https://www.policeforum.org/assets/reducinggunviolence.pdf
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The Second Amendment Faction’s use of its monied interests has 
often coincided with deliberately indifferent, deleterious legislative ac-
tion (or inaction) fostering the “highly predictable consequence” of a 
society prone to mass shootings.19 Legislation, or the failure to legislate 
“can constitute an official policy that gives rise to liability if that failure 
evidences a ‘deliberate indifference’ to the rights of its inhabitants.”20 
Such legislative action—the enactment of dangerously flawed firearms 
statutes (e.g., authorizing concealed carry on school grounds) or the 

 
Amendment Faction seeking to roll back remedial gun legislation. The Second Amendment Fac-
tion will assert a First Amendment liberty interest to lobby—i.e. to petition the government for 
a redress of grievances, to relax constitutional restraints on the bearing of certain dangerous and 
unusual arms. Just as the freedom of speech guarantee is not unlimited and is subject to excep-
tions, Heller, 554 U.S. at 595, 635, so, too, is the Second Amendment Faction’s exercise of its 
lobbying activity. See E. R.R. President Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 
136 (1961) (private lobby solicitation of passage of a statute comes under scrutiny when the law 
itself violates some provision of the Constitution). 

Arguably, circumstances have now arisen where the Second Amendment Faction knows 
or should know that irrefutable evidence establishes that military-style assault weapons expo-
nentially increase the risk of harm to the public when involved in mass shootings. See discussion 
infra at note 143. A claim may be made that the Second Amendment Faction has unlawfully 
conspired with state officials (i.e., legislators) to deprive citizens of their constitutional right to 
bodily security when they secure pledges from legislators to sponsor and pass legislation de-
signed to roll back existing protections from gun violence. 

It may be possible for those adversely affected by rolled back gun safety legislation to 
assert their “claim to liberty” under Section 1983 of the Civil Rights Act by pursuing a “danger-
creation” claim against the private lobbyists and the particular Faction group which employs 
them. See discussion of danger-creation claim infra at notes 122, 167. See Tower v. Glover, 467 
U.S. 914, 920 (1984); Dennis v. Sparks, 449 U.S. 24, 27–28 (1980); United Steelworkers of Am. 
V. Phelps Dodge Corp., 865 F.2d 1539, 1540–41 (9th Cir. 1989); Howerton v. Gabicia, 7089 
F.2d 380 (9th Cir. 1983). 

Lobbyists and their employers can be state actors “if they are ‘willful participants in joint 
action with the state or its agents.’” Dennis, 449 U.S. at 27; Lugar v. Edmondson Oil Co. 457 
U.S. 922, 939 (1982). Arguably, an established legislative policy of allowing the Faction to draft 
and submit relaxed gun legislation for the acceptance of lawmakers with a legislative majority, 
and/or to financially remunerate legislators, imbeds each lobby participant in the joint action 
conspiracy so long as each shares “the common objective of the conspiracy” to deprive others 
of their constitutional right to bodily security. United Steelworkers, 865 F.2d at 1540–41. 

The discovery aspect of the danger-creation litigation may reveal that the Faction, in un-
dertaking its joint action with lawmakers, was deliberately indifferent to the foreseeable risk of 
harm from the increased flow of assault weapons. See discussion infra note 122. The “agree-
ment” to roll back legislation is an affirmative act which places citizens in greater danger than 
they otherwise would have found themselves. And where it is shown that deliberation occurred 
prior to legislative passage of the weakened gun legislation, the opportunity arises to claim that 
the deliberate indifference exhibited by the lobby is sufficient not only to establish a danger-
creation Section 1983 claim but to “Shock the Conscience” as well. See A.D. v. Cal. Highway 
Patrol, 712 F.3d 446, 453 (9th Cir. 2013). 

19. Cf. Connick v. Thompson, 563 U.S. 51, 63–64 (2011). 
20. T.R. v. Boy Scouts of America, 181 P.3d 758, 762 (2008). 
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failure to enact appropriate regulation of firearms (e.g., requiring fire-
arms registration, but exempting sales at private gun shows, thereby 
facilitating unlawful possession and sale of firearms by minors, felons, 
domestic violence perpetrators and the mentally ill) then becomes state 
action—”a decision  . . .  to violate the Constitution.”21 The fundamen-
tal right to life and the concomitant right not to be unjustly deprived of 
life without Due Process of Law are implicated by a mass shooting 
(generally defined as involving three or more fatalities) whenever such 
a shooting bears a nexus to state action or inaction. 

1. Constitutional Counterpoints to the Second Amendment Faction 
Exercising the right to vote, including the initiative process, is the 

primary method for citizens to counter the power of this Second 
Amendment Faction. Another important counterpoint ’is the selective 
incorporation by the Due Process Clause of the Fourteenth Amendment 
of most of the Bill of Rights to the States.22 The Due Process Clause of 
the Fourteenth Amendment provides: “Nor shall any State deprive any 
person of life, liberty, or property, without due process of law.” The 
Due Process Clause guarantees people to be safe and secure in their 
persons from unjust State action precipitating unlawful loss of life from 
dangerous and unusual weapons. 

Arguably, Substantive Due Process guarantees for citizens are 
triggered when gun violence or mass shootings become continual, in-
trusive, and “shock the conscience.”23 Legislative action enabling ac-
cess to dangerous and unusual weapons, and creating the opportunity 
for mass shootings, offends “‘those canons of decency and fairness 
which express the notions of justice of English-speaking people em-
bodied in the due process clause of the Fourteenth Amendment.”24 This 
principle is embodied no less within the contours of the Due Process 
Clause of the Fifth Amendment.25 This article will give primary focus 

 
21. Connick, 563 U.S. at 61–62. See also City of Canton v. Harris, 489 U.S. 378, 392 

(1989); Pembaur v. City of Cincinnati, 475 U.S. 469, 483 (1986). Examples of dangerously-
flawed firearms statutes might include: permitting concealed-carry firearms in courthouses and 
government buildings; permitting open or concealed-carry firearms where alcohol is served; 
permitting open or concealed-carry firearms by teachers. 

22. McDonald, 561 U.S. at 763, 765–66. 
23. Id. at 879 (Stevens, J., dissenting). 
24. Rochin v. California, 342 U.S. 165, 169, 172 (1952); State v. Newton 291 Or. 788, 

794 (1981). 
25. The Fifth Amendment provides inter alia: “No person shall  . . . be deprived of life, 

liberty or property, without due process of law.” See discussion infra note 108 and accompany-
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to the Due Process right-to-life liberty interest secured by the Four-
teenth Amendment. 

B. The Substantive Due Process “Right-to-Life” Liberty Interest 
Without question, law-abiding people have a Substantive Due 

Process guarantee of life—to self-preservation—which is a natural right 
older than the Constitution or Bill of Rights26 “fundamental to our 
scheme of ordered liberty” and “deeply rooted in this Nation’s history 
and tradition.”27 While the identification of fundamental rights has not 
been reduced to any formula, history and tradition guide the initial in-
quiry but do not set its outer boundaries. Courts must use “reasoned 
judgment” in identifying the interests of the person “so fundamental 
that the State must accord them its respect.”28 History and tradition sup-
ply the foundation for identifying the living person’s fundamental right 
not to be unjustly deprived of life without Due Process. Moreover, rea-
soned judgment rationally requires that the State give weight to this 
fundamental right. The right to a society capable of sustaining human 
life is the foundation without which civilization and progress would not 
exist.29 
 
ing text for further Fifth Amendment analysis. The rights enumerated through the Fifth Amend-
ment may provide an avenue for advocates to curtail gun violence and this strategy has been 
used in other contexts. For example, in Juliana v. United States, 217 F. Supp. 3d 1224 (D. Or. 
2016), the district court held that the plaintiffs had sufficiently stated a claim for their global 
warming suit against the federal government predicated upon the Fifth Amendment. However, 
in a 2-1 decision, a three-judge 9th Circuit Panel reversed and remanded the district court’s 
decision for lack of Article III standing. Juliana v. United States, 947 F.3d 1159, 1175 (9th Cir. 
2020). 

26. James Madison, in Federalist No. 43, addresses “the great principle of self- preserva-
tion” necessary to ordered liberty: “[T]he transcendent law of nature and of nature’s God,  . . . 
declares that the safety and happiness of society are the objects at which all political institutions 
aim and to which all such institutions must be sacrificed.” 
Echoing this Founding Principle, the U.S. Supreme Court has observed that the “primary con-
cern of every government—[is] a concern for the safety and lives of its citizens.” U.S. v. Salerno, 
481 U.S. 739, 755 (1987) (emphasis added). 

27. Cf. Washington v. Glucksberg, 521 U.S. 702, 710 (1997); McDonald, 561 U.S. at 767. 
28. Obergefell, 135 S. Ct. at 2598. 
29. The following juridical statements illustrate the fundamental nature of this natural 

right: 
In 1776, our Declaration of Independence declared “that all men are created equal, 
that they are endowed by their Creator with certain unalienable Rights, that among 
these are Life, Liberty and the pursuit of Happiness.” THE DECLARATION OF 
INDEPENDENCE para. 2 (U.S. 1776). In 1948, the Universal Declaration of Human 
Rights, adopted by the United Nations General Assembly declared in Article 3: “Eve-
ryone has the right to life, liberty and security of person.” G.A. Res. 217. (III) A, at 
72 (Dec. 10, 1948). In 1966, Article 6.1 of the International Covenant on Civil and 
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The Constitution protects a citizen’s liberty interest in his or her 
own bodily security.30 Arguably, this means that the Constitution argu-
absecures to the people the right to enjoy life, safeguarded by the State 
from life-threatening intrusions. The states’ Tenth Amendment police 
power gives state actors a variety of tools for combating gun violence, 
including some measures regulating firearms to protect the health, 
safety and morals of the people.31 In addition, the Due Process Clause 
protects a law-abiding person’s fundamental right not to be unjustly 
deprived of life. Implicit within this Constitutional right is the funda-
mental guarantee of life.32 As explored below, this liberty interest is a 

 
Political Rights was adopted by the United Nations General Assembly, providing: 
“Every human being has the inherent right to life. This right shall be protected by law. 
No one shall be arbitrarily deprived of his life.”  
G.A. Res. 2200(A) (XXI) at 174 (Dec. 19, 1966). 
30. See, e.g., Ingraham v. Wright, 430 U.S. 651, 673–74 (1977); Wood v. Ostrander, 879 

F.2d 583, 589–90 (9th Cir. 1989). It is critical to clarify at the outset that Substantive Due Pro-
cess does not act as a guarantee “to protect the life  . . . of its citizens against invasion by private 
actors.” DeShaney v. Winnebago County Dept. Of Social Services, 489 U.S. 189, 195 (1989) 
(emphasis added). “The clause is phrased as a limitation on the State’s power to act, not as a 
guarantee of certain minimal levels of safety and security. It forbids a State itself to deprive 
individuals of life, liberty, or property without ‘Due Process of Law,’ but its language cannot be 
fairly extended to impose any affirmative obligation on the State to ensure that those interests 
do not come to harm through other means.” Id. The Framers were content to leave the extent of 
governmental obligations [of protecting people from each other] to the democratic political pro-
cesses.” Id. at 195–196. 

The Due Process guarantee of life is not an absolute governmental guarantee to protect 
every life from unlawful acts of private persons. See U.S. v. Cruikshank, 92 U.S. 542 (1875) 
(announcing the “state action” doctrine where convictions were dismissed under the Enforce-
ment Act of 1870 following the 1873 Colfax Massacre in Louisiana, where a band of white men 
murdered dozens of blacks, many unarmed). Rather, it is a guarantee that the State will not 
deprive any person of life without Due Process of Law. Secondly, in the context of the Second 
Amendment, the Due Process Clause limits the State’s power to jeopardize persons’ lives—i.e., 
by enacting unsafe firearms legislation (or failing to enforce remedial firearms legislation) which 
foreseeably endangers peoples’ lives. The guarantee of a minimal level of safety and security 
the State is to provide is termed “Due Process of Law.” The guarantee does not impose any 
affirmative obligation on the State to ensure all peoples’ safety and security, only that legislation 
might mitigate a foreseeable, existential danger to life through Due Process of Law—for exam-
ple, by enacting firearms safety legislation. 

Finally, because the issue involves prevention of abuse by the State, and not prevention of 
abuse by private citizens against private citizens, the extent of the State’s obligation to ensure 
Due Process of Law need not be left solely to the democratic political processes. Judicial deci-
sion-making has established a policy framework for adjudicating manageable, “presumptively 
lawful” standards for firearms regulation. Heller, 554 U.S. at 627 n.26. 

31. Heller, 554 U.S. at 636. 
32. In the context of the Due Process Clause, the phrases “guarantee of life,” the “right 

not to be deprived of life without Due Process of Law,” the “right to life,” and the “right-to-life 
liberty interest” are often used interchangeably. 
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natural right—an enumerated right contained within the Fifth and Four-
teenth Amendments. It also finds support within the First, Fourth, and 
Ninth Amendments of the Constitution.33 Both the police power of the 
State and the fundamental Due Process “guarantee of life” fuse into a 
check on the Second Amendment Faction’s position that the right to 
bear arms is absolute. 

C. Other Constitutional Foundations of the Fundamental Right to Life 
Various constitutional guarantees create an expectation of per-

sonal security when the Second Amendment is involved. The First 
Amendment right of the “people peaceably to assemble” is one such 
fundamental right creating a Due Process safeguard of personal secu-
rity.34 The Fourth Amendment specifically affirms the “right of the 
 

33. See discussion infra pp. 123-24. 
34. McDonald, 561 U.S. at 759 (quoting United States v. Cruikshank, 92 U.S. 542, 551 

(1875)); see also Cantwell v. Connecticut, 310 US. 296, 308 (1940) (holding that police inter-
ference deemed constitutional where there is “clear and present danger” of “riot, disorder[,]  . . 
. or other immediate threat to public safety, peace, or order  . . . .”). The Supreme Court in 
DeJonge v. Oregon made the First Amendment right of peaceable assembly enforceable to the 
states through the Fourteenth Amendment’s Due Process Clause. 299 U.S. 353, 365 (1937). The 
Court forewarned that with incorporation, the right of peaceable assembly cannot be denied 
without violating “those fundamental principles of liberty and justice which lie at the base of all 
civil and political institutions,” and which are embodied in the Due Process Clause of the Four-
teenth Amendment: 

These rights may be abused by using speech or press or assembly in order to incite to 
violence and crime. The people through their Legislatures may protect themselves 
against that abuse. But the legislative intervention can find constitutional justification 
only by dealing with the abuse. The rights themselves must not be curtailed. 

Id. at 364-65 (emphasis added). Likewise, the right to keep and bear arms may be abused by 
using firearms to incite violence and crime. So, for example, when operating within the range of 
discretion between the Second Amendment and the right of peaceable assembly, the right of 
states to outlaw private militias “is necessary to the public peace, safety, and good order.  To 
deny [this] power would be to deny the right of the state to disperse assemblages organized for 
sedition and treason, and the right to suppress armed mobs bent on riot and rapine.”  Presser 
v. Illinois, 116 US 252, 268 (1886).” 

With incorporation, “those fundamental principles of liberty and justice” embodied in the 
“general terms” of the Due Process Clause—including the Due Process right to life— assist in 
finding that “evolving point” where abuse of the Second Amendment right may be constitution-
ally curtailed without infringing upon the core purpose of that right. For example, when operat-
ing within the range of discretion between the Second Amendment and the Due Process right-
to-life, the State may choose to regulate criminal firearms behavior, as opposed to restricting the 
“dangerous and unusual “firearms hardware, unless of course, the State permits the carrying of 
such hardware in common areas geographically removed from one’s “hearth and home.” See 
infra text accompanying notes 102–07. 

In the context of firearm behavior, the “evolving point” is fixed where law-abiding citizens 
arm themselves for self-defense, and where criminals can no longer excuse their gun possession 
behavior “for protection.” PERF, supra note 17, at 24–29. The point may be fixed when the 
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people to be secure in their persons  . . .  against unreasonable searches 
and seizures.” That guarantee creates an expectation of privacy provid-
ing protection from government actors against “the invasion of [that 
person’s] indefeasible right of personal security.”35 The Fifth and Four-
teenth Amendments specifically affirm the right that persons shall not 
“be deprived of life, liberty or property, without due process of law,”36 
by either the federal or state government. The primary unalienable 
rights protected by the Due Process Clauses are human rights. 

Congressman John A. Bingham, considered the Founding Father 
of the Fourteenth Amendment, argued that without this Amendment, 
the “Government has not the power by law to enforce in States this 
guarantee of life.”37 He characterized life as: “[t]his highest right, 
which pertains to man or citizen”38  and stated that no state by law or 
otherwise, could abridge constitutionally protected rights.39 According 
to Bingham, the intent of Section 1 of the Fourteenth Amendment was 
to safeguard, for people within each state, the rights pertaining “to 
American citizenship or to a common humanity.” Any denial by a state 
of these rights would bring redress “through the power and majesty of 
American law.”40 For Congressman Bingham and his House col-
leagues, the Constitutional guarantee of life formed the unalienable 
cornerstone upon which rested all other rights enjoyed by living human 
beings in America.41 Living personhood meant a common humanity 

 
State increases the “certainty of punishment for illegal possession of a firearm.” Id. at 10-11. 
Removing dangerous and unusual firearm hardware from public areas by “limit[ing] the availa-
bility of high-powered firearms,” should move the “evolving point” even further toward saving 
lives. Id. 

35. Boyd v. United States, 116 U.S. 616, 630 (1886). The Supreme Court made the Fourth 
Amendment right of privacy and personal security fully enforceable against the states through 
the Fourteenth Amendment’s Due Process Clause in Mapp v. Ohio, 367 U.S. 643, 655 (1961). 

36. U.S. CONST. amend. X (emphasis added). 
37. CONG. GLOBE, 39th CONG., 1st SESS. 429 (1865). 
38. Id. 
39. See id. at 2542–43. 
40. CONG. GLOBE, 40th CONG., 2nd SESS. 514–15 (1868) (emphasis added). 
41. CONG. GLOBE, 39th CONG. 1st SESS. 1118 (1865). Post-Civil War legislators adopted 

Blackstone’s understanding of “civil rights to be simply the absolute rights of individuals,” 
among which is “the right of personal security which, [Blackstone] says, ‘Consists in a person’s 
legal and uninterrupted enjoyment of his life, his limbs, his body, his health, and his reputation.’” 
Id. Accordingly, life was considered a natural and inalienable right, indigenous to each and every 
person, and independent of any government. Id. at 1151–52. The function of government was 
not to grant this right but to secure it from being infringed or denied. Id. at 1159, 1262–63. 
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and dignity, as well as the right of citizenship. When threatened or de-
prived by the State, such  wrong was subject to redress, “coupled with 
a grant of power to enforce it by law.”42 

The manifest intent of the Fourteenth Amendment was to remedy 
the denial of basic human rights in its then current form, namely slavery 
within certain states.43 Section 1 of the Fourteenth Amendment, as orig-
inally proposed in 1865, was intended to prevent any state from violat-
ing the privileges and immunities of citizens, as well as the Bill of 
Rights, by giving Congress and the federal courts the power to enforce 
those rights in order to protect lives.44 Sections 1 and 4 of the Four-
teenth Amendment gave enforcement power not only to Congress and 
the states, but also ultimately to individuals by statute.45 

Specifically, Bingham and his colleagues intended for Section 1 
of the Fourteenth Amendment to enforce most of the Bill of Rights 
against the states, and specifically against those states of the Old Con-
federacy that were stripping Freedmen of their right to bear arms.46 The 
post-Civil War Framers recognized that the core purpose of the Second 
Amendment, was to guarantee every man the right to bear arms “in his 
house, his castle, for his own defense  . . .  for the defense of himself 
and family and homestead.”47 Insofar as protecting Freedman and other 
blacks from revengeful racial backlash, the Framers viewed the Second 
Amendment as self-defense protection within and close to the home, 

 
42. CONG. GLOBE, supra note 40, at 514. 
43. See id. 
44. See CONG. GLOBE supra note 41, at 1034, 2765; Foner, supra note 10, at 258. 
45. See, e.g., 42 USC § 1983 (1996). 
46. Heller, 554 U.S. at 614–616, 635 (“[T]he right of law-abiding, responsible citizens to 

use arms in defense of hearth and home.”). 
47. Id. at 616. In McDonald, the Court characterized its central holding in Heller as the 

protection of “a personal right to keep and bear arms for lawful purposes, most notably for self-
defense within the home.” 561 U.S. at 780. The Court highlighted that the discussion surround-
ing the Fourteenth Amendment focused upon securing the protection of the Second Amendment 
to the home: 

And if the cabin door of the freedman is broken open and the intruder enters for pur-
poses as vile as were known to slavery, when should a well-loaded musket be in the 
hand of the occupant to send the polluted wretch to another world, where his wretch-
edness will forever remain complete. 
Id. at 775–76 (quoting CONG. GLOBE, 39th CONG. 1st SESS. at 1182). 
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contrasting somewhat with the Second Amendment language conflat-
ing the right to bear arms with the “citizens’ militia,” acting over a 
broader geographic area.48 

Post-Civil War and 20th Century jurisprudence has affirmed that 
principle.49 It is recognized that rights are predicated upon life, and that 
the State is to respect people “for their intrinsic worth as human beings  
. . .  possessed of common human dignity,” even though they may be 
“the vilest criminal.”50 The Supreme Court recently reaffirmed the 
meaning of the constitutional guarantee to life: “It cannot be disputed 
that the Due Process Clause protects an interest in life  . . .  . [The] State 
may properly  . . .  assert an unqualified interest in the preservation of 
human life to be weighed against the constitutionally protected inter-
ests of the individual.”51 

Later, in Washington v. Glucksberg,52 the Court rejected a claim 
that the Due Process Clause implicated a substantive unenumerated lib-
erty interest in the right to die. The Court noted the “longstanding ex-
pressions of the States’ commitment to the protection and preservation 
of all human life.”53 The strong caveat from Glucksberg is that the Su-
preme Court regards a law-abiding individual’s substantive right to 
life—reposed in the First, Fourth, Fifth and Fourteenth Amendments—
to be undiminished. And the individual’s right to life is correspond-
ingly bolstered whenever the State, via the Tenth and Fourteenth 
Amendments, properly asserts “an unqualified interest in the preserva-
tion of human life.”54 In the context of a Second Amendment challenge 
to gun safety legislation, the gun owners’ individual interest in bearing 
arms for self-defense must be weighed against the unqualified interest 

 
48. Heller, 554 U.S. at 584–595 (discussing that most state constitutions adopted either 

the right for “defense of themselves and the state,” defense of the State, or “the common de-
fense”). Cf. Miller, 307 U.S. at 178. 

49. The Supreme Court has admonished that “[C]onstitutional provisions for the security 
of person and property should be liberally construed. A close and literal construction deprives 
them of half their efficacy, and leads to gradual depreciation of the right, as if it consisted more 
in sound than in substance.” Boyd v. United States, 116 U.S. 616, 635 (1885). 

50. Furman v. Georgia, 408 U.S. 238, 272–273 (1972) (Brennan, J., concurring). 
51. Cruzan v. Mo. Dep’t of Health, 497 U.S. 261, 281–82 (1990); see also discussion infra 

note 80, for further consideration of this balance in interests. In Cruzan, the weighing of interests 
was done in the context of guardians of a comatose patient unsuccessfully attempting to termi-
nate life-sustaining measures. Cruzan, 497 U.S. at 263. 

52. Washington v. Glucksberg, 521 U.S. 702 (1997). 
53. Id. at 710, 728. 
54. Cruzan, 497 U.S. at 282. 
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in protecting and preserving human life, which the State, as well as 
every person—gun-owner and non-gun-owner, alike—enjoy. 

Any remaining doubt that Congress, the states, or individuals lack 
enforcement power to protect the natural right to life is removed by the 
Ninth and Tenth Amendments, the repositories for fundamental, un-
enumerated rights and the states’ police power. The Ninth Amendment 
provides: “The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the people.” 
And as aforementioned, the Tenth Amendment gives each state its po-
lice power to protect the safety and lives of the people within its juris-
diction. The Ninth Amendment reveals “that the Framers of the Con-
stitution believed that there are additional fundamental rights, protected 
from governmental infringement, which exist alongside those funda-
mental rights specifically mentioned in the first eight constitutional 
amendments,” 55 including the right to bear arms. 

The “right to have rights” presupposes the right to life.56 The guar-
antee of life also bolsters the breadth of the state’s police power. The 
Fourteenth Amendment’s right to life, together with the State’s police 
power, gives both the State and the individual the combined judicial 
enforcement tools necessary to mitigate abuses stemming from the right 
to bear arms, especially whenever the Second Amendment Faction con-
tests the constitutionality of a remedial firearms statute.57 

II. STANDARD OF REVIEW-LEVEL OF SCRUTINY 
An analysis of the competing fundamental rights guaranteed by 

the Constitution—the right to bear arms versus the right not to be de-
prived of life without Due Process—provides the appropriate frame-
work for determining the evolving point where the right-to-life liberty 
interest intersects and checks the right to bear modern, more lethal fire-
arms. Rational basis scrutiny for statutes authorizing the fundamental 
right to bear arms encompasses the inherent right to self-defense—the 
inherent right to “carry weapons in case of confrontation.”58  

 
55. Griswold, 381 U.S. at 488 (Goldberg, J., concurring). 
56. Furman, 408 U.S. at 290 (Brennan, J., concurring). 
57. If the Second Amendment Faction contests the constitutionality of a remedial firearms 

statute, both the State’s police power and the Due Process right-to-life become implicated and 
bolster the remedial statutory safeguards. In state court, persons injured by gun violence may be 
joined as party-defendants to the litigation because of their shared constitutional interest. See 
OR. R. CIV. P. 28(A), 29(A)(2)(a). If the action is filed in federal court, injured parties may also 
be joined as party-defendants. FED. R. CIV P. 19(a)(1), 20(a)(2). 

58. Heller, 554 U.S. at 592, 636. 
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“[F]irearms have a fundamentally ambivalent relationship to lib-
erty”59 since they provide protection for one’s own life while helping 
lawbreakers murder innocent victims. “[L]iberty is on both sides of the 
equation” because a liberty interest is useful for self-defense while hav-
ing “a unique potential . . . to destabilize ordered liberty.”60 Arguably, 
new legal ground may be broken by giving additional definition to the 
fundamental constitutional guarantee of life, e.g., the right to enjoy 
one’s life and liberty free from the undue fear and risk of being de-
prived of life or liberty by the intrusion of dangerous and unusual weap-
ons predictably and frequently used for unlawful purposes. Such a fun-
damental right was perhaps not so clearly or independently perceived 
when the Second Amendment was ratified, nor when the Fourteenth 
Amendment was ratified after an incredibly bloody and destructive 
Civil War. The point is that: 

The identification and protection of fundamental rights is an en-
during part of the judicial duty to interpret the Constitution  . . . . The 
generations that wrote and ratified the Bill of Rights and the Fourteenth 
Amendment  . . .  entrusted to future generations a charter protecting 
the right of all persons to enjoy liberty as we learn its meaning. When 
new insight reveals discord between the Constitution’s central protec-
tions and a received legal stricture, a claim to liberty must be ad-
dressed.61 

Today, another claim to liberty must be addressed. New insight 
reveals that firearm violence is infringing upon peoples’ lives to such 

 
 59. McDonald, 561 U.S. at 891 (Stevens, J., dissenting). 

60. Id. The tendency of the exercise of this fundamental right to destabilize public safety 
has been accepted as a proper rationale for upholding firearm purchase fees. For example, in 
Bauer v. Becerra, 858 F.3d 1216 (9th Cir. 2017), the court noted that the enforcement costs of 
“policing the activities in question” are an “expense incident to” an individual’s acquisition of a 
firearm. Id. at 1226 (citing Cox v. New Hampshire, 312 US 569, 577 (1941)) (holding constitu-
tional a license fee for conducting a parade on a public street as an exercise of the fundamental 
right of free speech)). 

61. Obergefell v. Hodges, 135 S.Ct. 2584, 2598 (2015). In the majority opinion, Justice 
Kennedy’s admonition that courts must be open to protect fundamental rights as circumstances 
change, comports with the central understanding of Congressman John A. Bingham and other 
Founders of the Fourteenth Amendment: the fundamental human right of life was not seen as 
simply being “granted” as “part of the judicial duty to interpret the Constitution.” Having pre-
existed the Constitution, the judicial duty was for future generations to secure that natural right 
from being infringed, as circumstances changed. See discussion infra note 62. 
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an extent that the guarantee of life must now be interpreted to mitigate 
that infringement.62 

When state action infringes on a core fundamental right, such as 
the right-to-life or the right to bear arms, the reviewing court typically 
applies strict scrutiny.63 On the other hand, Substantive Due Process 
“forbids the government to infringe certain ‘fundamental’ liberty inter-
ests at all, no matter what process is provided, unless the infringement 
is narrowly tailored,” or is the least intrusive means, to serve a compel-
ling state interest.64 The appropriate level of judicial scrutiny to be em-
ployed where two competing fundamental constitutional interests are 
juxtaposed, should involve, at minimum, a closely reasoned methodol-
ogy to assure that one fundamental interest does not unduly infringe or 
burden the other. 

A trilogy of cases and their progeny, Masterpiece Cakeshop, Ltd. 
v. Colorado Civil Rights Commission,65 Planned Parenthood v. Ca-
sey,66 and Roe v. Wade,67 provide guidance as to how the Supreme 
Court has resolved the issue of competing fundamental rights. In Roe 
v. Wade, a woman’s fundamental right of privacy was pitted against the 
state’s two important and legitimate Tenth Amendment police power 
interests: protecting the pregnant woman’s health and  protecting the 
potentiality of human life. The Court characterized the two Tenth 

 
62. Id. The concept that “new insight” allows changing interpretations of the Due Process 

Clause of the Fourteenth Amendment has never been new or novel. Not a concept frozen in time, 
Due Process is a concept that may change as new circumstances reveal themselves. 

The full scope of the Due Process Clause cannot be found in or limited by the precise 
terms of the specific guarantees elsewhere provided in the Constitution. This ‘liberty’ 
is not a series of isolated points pricked out in terms of the taking of property; the 
freedom of speech, press, and religion; the right to keep and bear arms; the freedom 
from unreasonable searches and seizures; and so on. It is a rational continuum which, 
broadly speaking, includes a freedom from all substantial arbitrary impositions and 
purposeless restraints. 

Moore v. East Cleveland, 431 U.S. 494, 502 (1977) (emphasis added). 
Interestingly, in Moore, Justice White’s dissenting opinion endorsed Justice Harlan’s dis-

senting view in Poe v. Ullman, 367 U.S. 497, 541 (1961), as being “consistent” and “the pre-
ferred approach.” 431 U.S. at 543–44. In Poe, Justice Harlan declared that the first eight amend-
ments did not limit the scope of due process. Rather, the Fourteenth Amendment was intended 
“to embrace those rights which are fundamental; which belong to the citizens of all free govern-
ments, for the purposes of securing which men enter into society.” 367 U.S. at 541 (Harlan, J., 
dissenting) (emphasis in original) (internal citations omitted). 

63. Witt v. Dep’t of the Air Force, 527 F.3d 806, 817 (9th Cir. 2008). 
64. Reno v. Flores, 507 U.S. 292, 302 (1993) (emphasis in original). 
65. Masterpiece Cakeshop v. Colo. Civil Rights Comm’n, 138 S.Ct. 1719 (2018). 
66. Planned Parenthood v. Casey, 505 U.S. 833 (1992). 
67. Roe v. Wade, 410 U.S. 113 (1973). 
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Amendment interests as “separate and distinct” and observed that each 
interest grew in substantiality as the woman approached term.68 The 
Court observed that at some “point” during the woman’s pregnancy the 
state’s interest in protecting the potentiality of life becomes “compel-
ling” and held that the “compelling point” is reached when the fetus 
becomes viable.69 

The compelling point analysis of Roe was modified somewhat in 
Planned Parenthood v. Casey. The Court in Planned Parenthood held 
that the state has a compelling interest in post-viability of the fetus to 
promote its interest in protecting the potentiality of life, and, where 
necessary, in preserving the life and health of the mother, so long as the 
state’s regulation does not unduly burden the woman’s fundamental 
right to terminate her pregnancy before viability.70 

As in Roe, two fundamental, separate, and distinct interests are 
implicated when the Second Amendment and the right-to-life guaran-
tee are juxtaposed. The first interest implicated by the Second Amend-
ment is the right of self-defense. Implicit in this right is the right to 
defend one’s life and liberty.71 The second interest implicated by the 
interplay of the Second Amendment with the right-to-life guarantee is 
the important and legitimate interest of the State and of each person in 
preventing, or at least mitigating, the potentiality of that person’s loss 
of life from foreseeable violence posed by state action precipitating the 
unlawful or careless use of dangerous and unusual weapons. 

In Masterpiece Cakeshop,72 the First Amendment privileges of 
free speech and free exercise of religion were pitted against the right to 
enter into a homosexual relationship, a fundamental liberty interest pro-
tected by laws that prohibit discrimination on the basis of sexual orien-
tation. The Supreme Court observed that the lower court’s decision, 
which found that the baker engaged in discrimination, was made with-
out any consideration of the weight to be given to the baker’s bona fide 
religious beliefs. The Court held that the lower court’s failure to con-
sider the baker’s religious beliefs exhibited a “clear and impermissible 
hostility” to the baker’s First Amendment rights.73 

 
68. Id. at 162. 
69. Id. at 163–164. 
70. Planned Parenthood, 505 U.S. at 878–79. 
71. See McDonald v. Chicago, 561 U.S. 942, 775–76 (2010). 
72. Masterpiece Cakeshop, 138 S.Ct. at 1723–24. 
73. Id. at 1729. Remarkably, despite the First Amendment’s separation of church and 

state, the Court chose to give private religious beliefs weight in the evidentiary calculus. 
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Applying the Court’s reasoning  in Masterpiece, to a contest be-
tween the Second Amendment and the right-to-life liberty interest leads 
to the logical conclusion that the Second Amendment’s constitutional 
right may override the Fourteenth Amendment’s guarantee to life 
where the rationale for invoking the right-to-life claim exhibits a “clear 
and impermissible hostility” to the bearing of arms for the purpose of 
self-defense. Reconciling these fundamental interests must be accom-
plished in a non-hostile manner consistent with the right of self-de-
fense, an analysis “that must be strictly observed.”74 The above trilogy 
of cases suggests that where two fundamental liberty interests are jux-
taposed—one competing against the other—the State and the Courts 
enjoy a zone of discretion within which to weigh those interests and 
discern the “evolving point” without violating those interests. 

Implicit in the concept of exercising discretion is the corollary that 
democratically-elected State legislatures are able to balance the weight 
of the constitutional right of self-defense against localized, empirical 
data that demonstrates the wisdom, safety, need, and propriety of par-
ticular gun regulation measures to protect public safety.75 Empirical 
data may reveal a “rational basis” for a statute imposing restrictions.  
For example, an empirical study may demonstrate that assault rifles are 
rarely used for self-defense in the home.76 The data might also demon-
strate that a remedial statute saves the lives of law-abiding citizens, es-
tablishing a “compelling” need to regulate dangerous and unusual fire-
arm hardware (e.g., high capacity magazines, silencers, bump stocks) 
associated with assault rifles. Just as the State’s legitimate, compelling 
interest in protecting the potentiality of life necessarily accompanies 
the exercise of a living woman’s right to enjoy a zone of (reproductive) 
privacy;77, the State’s legitimate, compelling interest in protecting the 
right-to-life necessarily accompanies the exercise of each citizen’s 
right to bear arms for self-defense. 

In Roe, at some “evolving point,” the right of privacy is limited by 
the state’s right to protect the “potentiality of life.”78 In the context of 
the right to bear arms, the Supreme Court held that the fact that modern 

 
74. Id. at 1732. 
75. McDonald, 561 U.S. at 901–903 (Stevens, J., dissenting); id. at 922–928 (Breyer, 

Ginsberg, Sotomayor, J.J. dissenting). 
76. See District of Columbia v. Heller, 554 U.S. 570, 592, 636 (2008). 
77. Roe v. Wade, 410 U.S. 113, 154 (1973). 
78. Id. at 155. 
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weapons development has “limited the degree of fit between the [Sec-
ond Amendment’s well-regulated militia] prefatory clause and the pro-
tected right cannot change our interpretation of the right”.79 By the 
same token, the right to bear weapons made more lethal by advances in 
technology cannot change our interpretation of the right of any per-
son—gun-owner or non-gun-owner—to not be unjustly deprived of 
life. As discussed above, the right-to-life is triggered, at some “evolv-
ing point” to bring into equilibrium the fit between the right of self-
defense and the right of each person and the State to mitigate the po-
tentiality of “the invasion of [any person’s] indefeasible right of per-
sonal security.”80 

II. DETERMINING THE EVOLVING POINT WHERE THE RIGHT-TO-LIFE 
OVERRIDES THE RIGHT TO BEAR ARMS 

When does the interest in preventing deprivation of life become 
implicated and afford private citizens and/or the State a cognizable 
remedy for mitigating gun violence?State action must occur for the 
right-to-life liberty interest to be implicated.81 Once State action has 
occurred, at what evolving point along the discretionary continuum 
does the right-to-life become compelling? Both the state (via the Tenth 
 

79. Heller, 554 U.S. at 628–629. 
80. Griswold v. Conn., 381 U.S. 479, 531 (1965). Arguably, a point of equilibrium exists 

between the core purpose of the Second Amendment—securing the right of self-defense—and 
the purpose of the state’s police power. The latter provides and augments public safety for all 
persons, especially those who, through belief or circumstance, choose not to possess or carry 
firearms for self-defense. These citizens are no less entitled to an “indefeasible right of personal 
security” than those who possess firearms for their personal security. 

81. State action may be illustrated by the following hypotheticals. State action can occur 
where a state, having previously prohibited firearms in schools and/or college campuses, enacts 
new legislation permitting public school teachers to possess firearms, or permits college students 
to possess concealed weapons on campus. If a shooting occurs and lives are lost, the injured 
parties may then challenge the statute as being unconstitutional as applied because it lacks a 
requirement of reasonable firearm training as a condition of carrying a firearm on campus. The 
legislature might thereafter enact a new statute prohibiting firearm possession by students in 
schools or campuses. The Second Amendment Faction could then file suit to declare the statute 
unconstitutional. 

The second hypothetical of state action might occur where a state enacts a firearms regis-
tration statute, which after extensive lobbying from a manufacturer or distributor of AR-15 semi-
automatic assault rifles, might exempt firearm sales occurring at private gun shows. Then, a 
shooting involving an AR-15, acquired at a private gun show, might occur with loss of life. An 
investigation could then reveal that the shooter had a criminal record and that a background 
check would have prevented the shooter’s acquisition of that firearm. A lawsuit might after be 
filed challenging the state registration exemption as being unconstitutional as applied because it 
creates an exemption pathway allowing criminals to obtain lethal firearms through private sales, 
and therefore fails to mitigate the chance of loss of life. 
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Amendment) and its people (via the First, Fourth, Fifth, Ninth, and 
Fourteenth Amendments), possess important and compelling police 
power and liberty interests in protecting life at the point when gun vio-
lence poses a foreseeable and dangerous risk.82 Stating the issue differ-
ently, at what evolving point do restrictions on firearms bear a substan-
tial relationship to the sufficiently important personal and 
governmental interests in protecting life? 

The state and its people possess a compelling or “sufficiently im-
portant” interest in protecting life when gun violence “shocks the con-
science”—which arguably occurs where shootings happen with such 
frequency or regularity that the violence has created a widespread, mor-
bid “chilling effect” upon citizens’ enjoyment of shared community 
spaces.83 This endemic “chilling effect” includes PTSD, suicide, fear 
of attending school or public events, and related sequelae.84 

To what extent will legislatively-adopted remedial measures pass 
constitutional muster? Arguably, remedial measures that do not exact 
an “undue burden” on the right to possess firearms for self-defense 
would survive a constitutional challenge.85 However, the enactment of 

 
82. See Roe, 410 U.S. at 155, 162–63. 
83. Assisting the court in ascertaining the “evolving point”—where the right to bear arms 

yields, for safety purposes, to the right-to-life—is the burden of proof requirement. The burdens 
shift for civil rights claims filed under 42 USC §1983. See, e.g., Sorrels v. Mckee, 290 F.3d 965, 
969 (9th Cir. 2002). In the context of a Second Amendment challenge, the preponderance burden 
reflects the appropriate degree of confidence society thinks the fact finder should have in the 
correctness of the factual conclusions, without jeopardizing the weight of the individual’s inter-
est or the state’s institutional interest in the preservation of life. Cf. Cruzan v. Mo. Dep’t of 
Health, 497 U.S. 261, 282–83 (1990) (approving Missouri’s higher “clear and convincing” stat-
utory burden, which the “substituted judgment” of guardians failed to meet in order to terminate 
life-sustaining treatment). 

84. Student and parent suicides have followed the Parkland, Sandy Hook, and Columbine 
mass shootings. See, e.g., Carolyn Fagan, The Impact of Mass School Shootings on the Mental 
Health of Survivors: What Parents Need to Know, PSYCOM (Nov. 25, 2018), 
https://www.psycom.net/mental-health-wellbeing/school-shooting-survivor-mental-health/; 
Jared Keller, The Psychological Aftermath of Surviving School Shootings, PACIFIC STANDARD 
(Mar. 25, 2019), https://psmag.com/education/the-psychological-aftermath-of-surviving-
school-shootings; Elizabeth Chuck, Parkland, Newton Apparent Suicides put Spotlight on Sur-
vivor’s Guilt, NBC NEWS (Mar. 25, 2019), https://www.nbcnews.com/news/us-news/parkland-
newtown-apparent-suicides-put-spotlight-survivor-s-guilt-n987011. 

85. See Planned Parenthood v. Casey, 505 U.S. 833, 878–79 (1992). For example, the 
undue burden principle does not preclude laws authorizing seizure of firearms belonging to per-
sons convicted of certain crimes, including domestic violence. Mirroring such restrictions, an 
increasing number of states (seventeen as of August 2019), have enacted “Red Flag” laws al-
lowing courts to order the seizure of firearms from persons posing an imminent threat. See Sheryl 
Stolberg, “Red Flag” Gun Control Bills Pick Up Momentum With G.O.P in Congress, NY 
TIMES (Aug. 6, 2019) https://www.nytimes.com/2019/08/06/us/politics/congress-gun-con-

https://www.nytimes.com/2019/08/06/us/politics/congress-gun-control.html
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those remedial measures must not reflect a legislative intent displaying 
“clear and impermissible hostility” to the right to possess firearms for 
self-defense.86 Bearing in mind that the core liberty protected by the 
Second Amendment is the defense of the home, ’the further one re-
moves oneself from the home, the greater the weight that a regulation 
protecting the Due Process right-to-life carries relative to the right to 
bear arms for self-defense.   Human behavior in common public areas 
has traditionally and historically been regulated within the purview of 
the Tenth Amendment police power as a public safety matter.87 

Whenever the effect of gun violence produces a chilling effect in 
the community and the Due Process guarantee of life becomes impli-
cated, the intermediate level of scrutiny best balances the core lawful 
purpose of the Second Amendment with the Due Process right to life 
and the state’s police power to protect public safety.88 

 
trol.html. Such laws are narrowly tailored to serve a compelling state interest; they are tempo-
rary, allowing family members and/or police officers to apply for court orders to remove fire-
arms from a person who presents a danger to themselves or others. They are designed to protect 
public safety (exercise of the police power)—in other words, protecting people’s lives and lib-
erty (ensuring substantive Due Process). However, recent legislation has been proposed enabling 
employers, co-workers, and teachers (not just family members and police officers) to seek re-
moval orders from people possessing firearms who are perceived as a threat. See supra note 13. 
The issue becomes whether such an extension of the “evolving point” places an undue burden 
on the gun owner; whether Due Process justifies the making of a danger assessment by some-
one—other than a family member or a police official—whose objective perception of imminent 
danger might be less reliable. Accordingly, germane to the fixing of the “evolving point” is 
whether a particular extended “red flag” law will pass procedural Due Process Scrutiny: Does 
the law pose a risk of erroneous deprivation of either of the private interests at stake (right-to-
life versus right to bear arms), given the probable value, if any, of additional or substitute pro-
cedural “safeguards?” See Matthews v. Eldridge, 424 U.S. 319, 334–35 (1976).   

86. See Masterpiece Cakeshop v. Colo. Civil Rights Comm’n, 138 S. Ct. 1719, 1729 
(2018). 

87. The Supreme Court has noted that history and tradition reflect that States (and Con-
gress) have been given expanded police power regulation over firearms carried in the public 
domain based upon the type of person, weapon or activity involved. District of Columbia v. 
Heller, 554 U.S. 570, 626–627 (2008). Typical examples include forbidding possession of fire-
arms by felons and the mentally ill, prohibitions on carrying concealed weapons and, more re-
cently, prohibiting firearms in sensitive places such as courthouses and on commercial airlines. 
Id.; see McDonald v. Chicago, 561 U.S. 942, 886–87, 899–901(2010) (Stevens, J. dissenting) 
(discussing the historical case for stronger firearm regulation as one moves from the home to 
community spaces, where the State historically has exercised more police power discretion to 
protect public safety); see also discussion supra notes 5 and 10. 

88. Kolbe v. Hogan, 849 F.3d 114, 138–141 (4th Cir. 2017) (upholding the Maryland as-
sault weapons ban using the intermediate scrutiny test); N.Y. State Rifle and Pistol Ass’n v. 
Cuomo, 804 F.3d 242, 259–61 (2015). 

https://www.nytimes.com/2019/08/06/us/politics/congress-gun-control.html
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Intermediate scrutiny poses the following question: “Is the regu-
lation substantially related to the achievement of an important govern-
mental interest?” The fit need only be substantial, not perfect. So long 
as the state/municipality produces evidence that fairly supports 
their rationale, the regulations will likely pass constitutional muster.89 
Intermediate scrutiny will ensure that gun restrictions do not infringe 
upon the Second Amendment’s core purpose of self-defense. Interme-
diate scrutiny will also ensure that adequate alternatives are available 
for citizens to acquire a firearm for self-defense, and that a “substantial 
relationship” is fixed between the restrictions and the “sufficiently im-
portant” interest of the people and the government in public safety and 
crime prevention.90 Arguably, the substantial relationship test, bol-
stered by the Due Process right to life and the state police power, must 
be fairly balanced with the Second Amendment’s fundamental right of 
self-defense; the most appropriate methodology to ensure fair balance 
is the intermediate scrutiny test. 

By contrast, strict scrutiny will likely be used whenever a total 
prohibition is imposed on an entire class of firearms commonly used 
for self-defense, where the court concludes that the prohibition consti-
tutes a substantial burden on the Second Amendment’s core lawful pur-
pose.91 The District of Columbia’s and City of Chicago’s hand-gun 
bans at issue in Heller and McDonald were held to have failed Consti-
tutional muster under either of the standards of scrutiny.92 Because both 
the D.C. and Chicago bans imposed a substantial burden on the Second 
Amendment’s core area of protection, the bans would not survive strict 
scrutiny. The bans did not afford citizens adequate alternatives to ac-
quire a firearm for self-defense.93 

 
89. Cuomo, 804 F.3d at 261. 
90. Id. 
91. Id. at 257-58. 
92. Heller, 554 U.S. at 628 n.27; McDonald, 561 U.S. at 780. 
93. Cuomo, 804 F.3d at 257–58; Heller, 554 U.S. at 629–630; McDonald, 561 U.S. at 

750–751. In McDonald, petitioners were banned from keeping handguns in their residences by 
firearms laws of Chicago and its suburb, Oak Park. Their only means of accessing handguns was 
to store them outside of the city limits. The Court saw this limited option as increasing the risk 
petitioners faced in high crime neighborhoods. Weighing the options, the Court held that their 
vulnerability to criminal and violent threats from drug dealers favored the “evolving point” to 
be fixed to allow petitioners access to handguns for self-defense in their homes. McDonald, 561 
U.S. at 750–751. 

In Heller, a similar handgun ban required homeowners to keep lawfully owned firearms 
“unloaded and dissembled or bound by a trigger lock or similar device,” unless they are located 
in a place of business or are being used for lawful recreational activities. Heller, 554 U.S. at 575. 
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Extrapolating from the holdings in our above-mentioned trilogy 
of cases, two scenarios illustrate how the “evolving point” might be 
adjudicated. Consider, for example, the “unload and lock” restrictions 
for home storage of firearms challenged and held unconstitutional in 
Heller.94 The Court held that such restrictions substantially burden the 
ability to bear arms rapidly for self-defense.95 Justice Breyer’s dissent 
was unsuccessful in convincing the Court that such restrictions impose 
no abridgement of the right to access firearms for self-defense in the 
home.96 Facing a constitutional challenge, then, the “unload and lock” 
restriction may be subject to strict and exacting scrutiny, requiring a 
showing that the restriction is narrowly tailored to serve a compelling 
governmental interest. Such governmental interest did not rise to the 
level of compelling in Heller, with a total prohibition of loaded hand-
guns in the home. The unload and lock restriction was unsuccessfully 
justified based upon the argument that the government possessed a suf-
ficiently important or compelling interest in protecting the safety and 
lives of minors and third persons.97 It was obvious to the Heller Court 
that a “reasonable probability” existed that the unload and lock re-
striction would subject law-abiding gun-owners to unsafe delay in self-
defense situations.98 

The rebuttal to this argument—and the rationale for now employ-
ing intermediate scrutiny—is that modern technological advancements 
have all but mooted this “unsafe delay.” Lock boxes, impervious to 
third persons, can now be opened instantaneously and automatically by 

 
Exceptions included obtaining a discretionary license from the chief of police for one-year pe-
riods and “for law enforcement personnel.” Id. at 575, 630. Remarkably, Mr. Heller, a special 
police officer authorized to carry a handgun while on duty at a government building, was unable 
to obtain a one-year license. Id. at 575. Although Officer Heller and other D.C. residents each 
had the option to acquire a firearm for self-defense for one-year periods, Officer Heller was 
unable to keep his handgun at home, the District refusing to issue him a registration certificate. 
Id. Again, the Court held that the “evolving point” fixed a Second Amendment right to keep and 
bear arms in the home. Significantly, had there been a non-discretionary duty on the part of the 
chief of police to issue licenses for law abiding citizens for a reasonable period of time, the D.C. 
ban would have given law abiding homeowners an alternative to acquire a firearm for self-de-
fense and might have been upheld. 

94. Heller, 554 U.S. at 628–630. 
95. Id. at 629–30. 
96. Id. at 632–34. 
97. Id. at 697 (Breyer, J. dissenting). 
98. Id. at 629–630. 
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the gun owner.99 Arguably, modern technology and intermediate scru-
tiny should move the “evolving point” needle in favor of protecting the 
safety and lives of minors and third persons, outweighing the argument 
that anyone in the household, or who visits the household, should have 
indiscriminate access to firearms purportedly for self-defense. 

A second scenario might involve the State placing restrictions on 
the possession of AR-15 semi-automatic assault rifles with extended 
magazines (more than ten bullets), or so-called “bump stocks.”100 Such 
restrictions, of course, would burden the ability to fire multiple rounds, 
but would not infringe upon the citizen’s core ability to bear arms for 
self-defense. Here, intermediate scrutiny of the government restriction 
on limiting the number of bullets in a magazine is appropriate due to a 
substantial relation between the restriction and the sufficiently im-
portant or compelling governmental and Due Process interests in pre-
venting uninterrupted mass shootings and loss of life in common 
spaces.101 

 
99. In January 2019, U.S. Senator Richard Blumenthal announced a new federal gun stor-

age bill. Blumenthal, Murphy, Introduce Federal Gun Storage Bill, CTMIRROR (Jan. 18, 2019), 
https://ctmirror.org/2019/01/18/blumenthal-murphy-introduce-federal-gun-storage-bill. 

100. At the federal level, the Department of Justice issued Bureau of Alcohol, Tobacco, 
Firearms and Explosives regulations, effective March 26, 2019, clarifying that “‘bump fire’ 
stocks, slide-fire devices  . . . are ‘machine guns’ as defined by the National Firearms Act of 
1934 and the Gun Control Act of 1968.” Bump-Stock-Type Devices, 83 Fed. Reg. 66514 (Dec. 
26, 2018) (to be codified at 27 C.F.R. §§ 447, 478, 479) (making possession of the devices a 
crime). The application to the Supreme Court for a stay was denied. Gun Owners of America, 
Inc. v. Barr, 139 S. Ct. 1406 (2019). 

101. Cuomo, 804 F.3d at 260–64. Historically, large capacity magazines were recovered 
in 50% of the sixty-two mass shootings between 1982 and 2012; and between January 2009 and 
January 2013, assault weapons or extended magazines resulted in 135% more people shot and 
57% more people killed, compared to other mass shootings. Large Capacity Magazines, 
GIFFORDS LAW CENTER, https://lawcenter.giffords.org/gun-laws/policy-areas/hardware-ammu-
nition/large-capacity-magazines/ (last visited Feb. 10, 2020). Congress’s inaction has prompted 
growing numbers of States to enact bans on extended magazines. Id. 

The Court in Citizens United v. Federal Election Comm’n offers rationale for upholding 
prohibition of extended magazines. See 558 U.S. 310, 340 (2010). In Citizens United, laws bur-
dening political speech were pitted against the First Amendment. The Court held that laws bur-
dening political speech are subject to strict scrutiny; the government must prove that the re-
striction furthers a compelling interest and is narrowly tailored to achieve that interest. Id. While 
the same Court held that money, as a form of political speech, could not be restricted by gov-
ernment, the Court found that disclosure and disclaimer restrictions on political speech passed 
constitutional muster. The Court, in upholding these restrictions, held that a “substantial rela-
tionship” existed between the disclosure and disclaimer requirements and a “sufficiently im-
portant” governmental interest. Id. at 366–67. 

Some courts adhering to the core function of the Second Amendment—self-defense—tend 
to discount the lethality of the firearm in the context of the confrontational circumstances and 



Chapter 3—Regulation of Firearm Storage in the Home

 3–53Public Safety and the Second Amendment: SB554-B

SCHUSTER WLR ARTICLE 3-13-21.DOCX (DOI NOT DELETE) 10/25/2021  12:19 PM 

2020 SHOCKING THE CONSCIENCE 135 

It is noteworthy that the “interest-balancing inquiry” proposed by 
Justice Breyer in Heller was rejected as being prone to erode the Sec-
ond Amendment’s constitutional guarantee, as that test “asks whether 
the statute burdens a protected interest in a way or to an extent that is 
out of proportion to the statute’s salutary effects upon other important 
governmental interests.”102 However, where the right to bear arms is 
juxtaposed against the fundamental Due Process right not to be de-
prived of life, the appropriate inquiry involves the balancing of two 
fundamental constitutional rights—whether the right of self-defense 
constrains the right to life, and vice versa—not whether the regulatory 
statute burdens the core lawful purpose of a protected constitutional 
interest.103 

Whether and where the evolving point of the right to bear arms 
intersects with the Fourteenth Amendment’s guarantee against depri-
vation of life also depends upon the context of one’s self-defense “con-
frontation,” such as: the location of the threat (one’s home versus the 
street, versus a community space, verses a highly sensitive space); the 

 
location of the confrontation. In so doing, these courts minimize the sufficiently important “gov-
ernmental interest in the larger realm of public safety, emphasizing instead the individual’s im-
portant right to self-defense in the home. Compare Duncan v. Becerra, 366 F. Supp. 3d 1131 
(S.D. Cal. 2019) (declaring unconstitutional a section of California Proposition 63 which banned 
magazines holding more than 10 rounds, citing anecdotal accounts of armed home robberies 
where victims ran out of ammunition), with Cuomo, 804 F.3d at 260–64 (2015) (upholding N.Y. 
and Connecticut law banning extended magazines enacted after the Sandy Hook Elementary 
School massacre). 

The issue of allowing extended magazines also intersects with the marketing of extraordi-
narily lethal ammunition not in common use, which can convert firearms into horrendous tissue-
damaging, dangerous and unusual military-style weapons. See Large Capacity Magazines, 
GIFFORDS LAW CENTER, https://lawcenter.giffords.org/gun-laws/policy-areas/hardware-ammu-
nition/ammunition-regulation/ (last visited Feb. 10, 2020). Common sense dictates that firearms 
and ammunition have a symbiotic relationship. See Heller, 554 U.S. at 630-631. Arguably, the 
Due Process right to life and liberty becomes increasingly tenuous as more lethal ammunition 
becomes available to the general public. Circumstances then ripen to establish the self-preser-
vation “evolving point” where dangerous and unusual (more lethal) ammunition is either banned 
or confined to police or military use. Under any standard of scrutiny, the marketing, sale or use 
of such ammunition should not survive constitutional muster: use of such ammunition bears no 
rational, substantial or compelling relationship to self-defense, hunting or sporting events. 

102. Heller, 554 U.S. at 634–35 (emphasis added). 
103. “Government regulation of the right to bear arms normally embodies a judgment that 

the regulation will help save lives. The determination whether a gun regulation is constitutional 
would thus almost always require the weighing of the constitutional right to bear arms against 
the ‘primary concern of every government—a concern for the safety and indeed the lives of its 
citizens.’” McDonald, 561 U.S. at 922–23 (Breyer, J., dissenting) (quoting United States v. Sa-
lerno, 481 U.S. 739, 755 (1987)). 
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persons or entities involved in the threat (person-to-person threat ver-
sus person-to-government official); and the lethality of the threat.104 In 
the context of one’s home, the right to possess a pistol or long rifle for 
self- defense carries the day.105 Child-proof locking mechanisms to 
protect the lives of children may pass muster. However, even in one’s 
home, a homeowner’s possession of a short-barreled shotgun—known 
to exponentially increase lethality at close range—may be prohib-
ited.106 

In the context of the street or a community space, the right of self-
defense will allow possession of a firearm, typically a pistol, in associ-
ation with issuance of a concealed weapon permit. But at a geographic 
distance from the home, does the data show a greater risk of danger to 
the armed, law-abiding citizen or innocent bystanders? Or is the risk of 
danger mitigated by the law-abiding citizen’s deterrent show of force? 
In populated common areas, allowing possession of extended maga-
zines might reach a different evolving point. 

Possession of such hardware might be outweighed by confronta-
tion factors such as risk of life to bystanders or the likely quicker re-
sponse of police and the risk of being mistakenly shot by responding 
police or other civilians. In the balance, the permissible lethality of 
weapons (and their safety restrictions) borne by law-abiding citizens in 
community spaces depends upon where the evolving point or substan-
tial relationship becomes fixed, as between (1) the core purpose of the 
Second Amendment, and (2) the state’s interest (public safety and 
crime prevention) as well as the peoples’ sufficiently important interest 
in protecting their lives.107 Generally, for some assemblies in public 

 
104. See McDonald, 561 U.S. at 922–24 (Breyer, J., dissenting). 
105. Heller, 554 U.S. at 628. 
106. Id. at 625. 
107. Cf. McDonald, 561 U.S. at 886–887 (Stevens, J., dissenting) (discussing the histori-

cal trend for stronger firearm regulation as one moves from the home to community spaces, 
where the State exercises more police power discretion to protect public safety). The issue of 
where to fix the evolving point when firearms are transported from “hearth and home” across 
city and state lines illustrates the challenge. The U.S. Supreme Court recently vacated and re-
manded—due to a mootness challenge—the case of New York State Rifle & Pistol Ass’n, Inc. v. 
City of New York, 883 F.3d 45 (2d Cir. 2018), vacated and remanded, 140 S. Ct. 1525 (2020). 
There, the Second Circuit had upheld the City’s ban on transporting a licensed, unloaded and 
secured handgun to a home or shooting range outside city limits. Petitioners argued that the ban 
violated the Second Amendment, noting that 18 U.S.C. § 926(a) entitles individuals to transport 
unloaded and secured firearms across state lines to places where possession is lawful and argued 
that the Second Circuit diluted the heightened and intermediate scrutiny tests by their reliance 
on “scant anecdotal evidence” to justify their conclusion that the ban reduces crime and promotes 
public safety. Brief for Petitioner at 21, 25, New York State Rifle & Pistol Ass’n, Inc. v. City of 
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spaces, that point is located at a metal detector or consensual search 
area. 

Importantly, the expectation of personal security against violent 
firearms intrusion—a critical adjunct to the indefeasible right to life—
is never forfeited, especially when a person lawfully enters a govern-
ment or private-sanctioned common space away from home, such as a 
school or mall or other permitted public gathering space. Arguably, 
then, the right not to be deprived by the state of life without Due Process 
is implicated, and the interests of the people and the government be-
come “sufficiently important,” even “compelling,” at the following 
“evolving points:” (1) when state action occurs with enactment of a 
remedial firearms statute which is judicially challenged; (2) when state 
actors are notified of a special danger from a weaponized third person; 
(3) when a special danger from third persons possessing lethal weapons 
becomes reasonably foreseeable.108 
 
New York, 139 S.Ct. 939 (2019) (No. 18-280); New York State Rifle & Pistol Ass’n, Inc., 883 
F.3d at 57, 62-64. 

The City responded that the Petitioners presented “scant evidence” that the ban burdened 
their protected rights and asserted that the ban was sufficiently related to the compelling gov-
ernmental interest in public safety because it enabled the City to monitor and enforce its rules 
governing possession of handguns in public spaces. Brief for Respondent at 10, 20, 23, New 
York State Rifle & Pistol Ass’n, Inc. v. City of New York, 139 S.Ct. 939 (2019) (No. 18-280). 
The paucity of law enforcement data presented by the City highlights the need for updated fire-
arm violence tracking. See id. at n.110. Where a transport ban is utilized, the evolving point may 
depend on the community context. In a high handgun violence community, protecting the public 
with a strict transport ban that is fairly supported by compelling firearm violence data could 
override the claimed undue burden placed upon the Second Amendment right, whereas in a low 
handgun-violence community a strict ban could unlawfully infringe on such right. 

108. The guarantee of life theory, in conjunction with the ability to foresee and plan for 
gun violence, has posed a major issue in the context of the Fifth Amendment. Until very recently, 
Congress, due to intensive lobbying by the Second Amendment Faction, has displayed “delib-
erate indifference” to the importance of understanding firearm violence in order to better protect 
life. 

The often repeated message from the Centers for Disease Control and Prevention has been 
that “[u]nderstanding the patterns, characteristics, and impact of firearm violence is an important 
factor in preventing injuries and death. Ongoing tracking of firearm homicide and suicide rates 
at all geographic levels can provide important input for initiatives directed at reducing firearm-
related violence.” Scott Kegler et al., Firearm Homicides and Suicides in Major Metropolitan 
Areas — United States, 2012-2013 and 2015-2016, 67 CENTERS FOR DISEASE CONTROL AND 
PREVENTION MORBIDITY AND MORTALITY WEEKLY REPORT, 1233 (2018). 

Unfortunately, rather than perceiving the pattern of gun violence as a national public health 
crisis, as the CDC warned, the Second Amendment Faction succeeded in lobbying Congress for 
legislation financially crippling CDC’s efforts to continue researching this crisis. The Dickey 
Amendment, was the Faction’s attempt to curtail critical research “directed at reducing firearm-
related violence” and provided that “none of the funds made available for injury prevention and 
control at the [CDC] may be used to advocate or promote gun control.” Omnibus Consolidated 
Appropriations Act, 1997, H.R. 3610, 104th Cong. (1997). (Emphasis added) 
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Law enforcement leaders have recommended that “[t]he federal government, through the 

CDC and other agencies, should support high-quality research on evidence-based strategies for 
combating gun violence.” PERF, supra note 17, at 15, 53. Interestingly, the agency instructions 
accompanying the 2018 Omnibus Budget note that CDC now “has the authority to conduct re-
search on the causes of gun violence”. Consolidated Appropriations Act, 2018, H.R. 1625, 115th 
Congress; Nell Greenfieldboyce, Spending Bill Lets CDC Study Gun Violence; But Researchers 
Are Skeptical It Will Help, NPR (Mar. 23, 2018), https://www.npr.org/sections/health-
shots/2018/03/23/596413510/proposed-budget-allows-cdc-to-study-gun-violence-researchers-
skeptical. The skepticism stemmed from lack of an agreement to provide funding and the type 
of preventive research that will be sanctioned—the Dickey Amendment language has not been 
removed. Id. 

Researching the “causes” (i.e. the etiology) of gun violence misses the mark of CDC’s 
warning to control and prevent this nationwide public health crisis. Rather, the CDC has re-
quested sufficient funding to gain a useful “understanding [of] the patterns, characteristics and 
impact of firearm violence.” Data may demonstrate that it is more than mere chance that the 
frequency of mass shootings has increased while sales of dangerous and unusual weapons have 
also increased. The Second Amendment Faction will assert that the proof and persuasion bar is 
set even higher from a causation, or etiological standpoint. The myriad human factors “causing 
gun violence” encompass biological, social, psychiatric and psychological factors. Knoll, supra 
note 17, at 86. 

For proof of causation, plaintiffs might utilize forensic epidemiology, an evidence-based 
foundation for an expert opinion regarding comparative or relative risk of specific causation. 
Critical to establishing “lines of causation” will be the ability to track “the patterns, characteris-
tics, and impact of firearm violence,” as the CDC undertook, before its study was derailed. Effort 
must be renewed at all levels to reestablish funding for this important study. 

In recent years, the number of reported mental health cases and suicides, especially among 
young people, has risen dramatically. In addition, competent police investigations have docu-
mented the types of dangerous and unusual weapons frequently used in mass shootings—most 
notably, semi-automatic assault weapons with extended magazines. 

The Second Amendment Faction has contended that statistics reveal that the probability is 
very low that people with mental illness, or gun owners with extended magazines or other “dan-
gerous and unusual hardware,” will commit mass shootings. However, utilizing forensic epide-
miology, plaintiffs should be able to demonstrate that for shooters committing mass gun vio-
lence, the probability is very high that those shooters were either prone to, or committed, suicide, 
and/or employed dangerous and unusual weapons and attached hardware. See Knoll supra note 
17, at 84–85. See also, The Relationship Between Firearm Availability and Suicide, RAND 
(March 2, 2018), https://www.rand.org/research/gun-policy/analysis/essays/firearm-availabil-
ity-suicide.html; Cuomo, 804 F3d at 263 (utilizing epidemiological approach to highlight that 
assault weapons with extended magazines were used at Sandy Hook Elementary School and at 
other mass shootings). 

Plaintiffs injured by gun-related violence and others affected by lack of research funding 
might have standing to seek declaratory and injunctive relief to broaden the research and to 
prevent funds appropriated for gun-related “injury prevention and control” from being frozen or 
redirected for other purposes. Cf. Sherley v. Sebelius, 610 F.3d 69, 72 (D.C. Cir. 2010) (standing 
upheld for two physicians affected by provisions freezing stem cell research). Scientists and 
researchers from various backgrounds have expressed growing interest in conducting gun vio-
lence research. William Wan, Tenacious New Gun Researchers are Determined to Break Cycle 
of Mass Shootings, THE WASHINGTON POST (Mar. 24, 2018), https://www.washing-
tonpost.com/national/health-science/tenacious-gun-violence-researchers-are-determined-to-
get-answers/2018/03/23/3b699fa2-2dc0-11e8-b0b0-f706877db618_story.html. 

https://www.rand.org/research/gun-policy/analysis/essays/firearm-availability-suicide.html
https://www.washingtonpost.com/national/health-science/tenacious-gun-violence-researchers-are-determined-to-get-answers/2018/03/23/3b699fa2-2dc0-11e8-b0b0-f706877db618_story.html
https://www.rand.org/research/gun-policy/analysis/essays/firearm-availability-suicide.html
https://www.washingtonpost.com/national/health-science/tenacious-gun-violence-researchers-are-determined-to-get-answers/2018/03/23/3b699fa2-2dc0-11e8-b0b0-f706877db618_story.html
https://www.washingtonpost.com/national/health-science/tenacious-gun-violence-researchers-are-determined-to-get-answers/2018/03/23/3b699fa2-2dc0-11e8-b0b0-f706877db618_story.html
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Following Sandy Hook, Marjorie Stoneman Douglas and other 
horrific events of gun violence, the renewed burst of debate over gun 
control has witnessed enactment of new firearms legislation. Given the 
right-to-life liberty interest, do the new laws reflect a “substantial rela-
tionship” with the “sufficiently important” interests of the people and 
the government in protecting life without unduly burdening the core 
purpose of the Second Amendment? Has the “evolving point” become 
fixed at a place of fair equilibrium? What follows are three federal and 
state case studies exploring whether or not the “evolving point” has 
reached a place of fair equilibrium. 

III. CASE STUDIES: WHERE THE “EVOLVING POINT” MAY BE 
CONSTITUTIONALLY PLACED 

A. Suits against firearms manufacturers, distributors and dealers 
 One theory of redress against firearms manufacturers, distributors 

and dealers has, until recently, been blocked by the federal Protection 
of Lawful Commerce in Arms Act (PLCAA) of 2005.109 The PLCAA 
grants firearm entities immunity from civil liability for crimes commit-
ted by third persons, with several predicate exceptions to immunity. 
One predicate exception is violation of a state or federal statute appli-
cable to the sale or marketing of a firearm and the requirement that the 
violation proximately cause the harm.110 

In March, 2019, the Connecticut Supreme Court, in a 4-3 ruling 
of first impression, allowed a wrongful marketing claim to proceed 
against defendant Remington and others. Claimants alleged that the 
Bushmaster Assault Rifle used in the Sandy Hook Elementary School 

 
The relentlessness of mass shootings accompanied by a perceptible shift in the political 

landscape has finally produced a watershed moment in Congress—the authorization and appro-
priation of $25 million for gun-violence research, the CDC and NIH each receiving $12.5 mil-
lion. Despite the restriction of the Dickey Amendment and its “clarifying” language, the Con-
gressional intent is for these agencies “to conduct research on firearm injury and mortality 
prevention.” “Given violence and suicide as a number of causes, the agreement recommends the 
[CDC and NIH] take a comprehensive approach to studying these underlying causes and evi-
dence-based methods of prevention of injury, including crime prevention.” Further Consolidated 
Appropriations Act, 2020, H.R. 1865m 116th Cong. (2019). 

With additional congressional funding, a deeper “bank” of data will provide more insight 
into the risk-benefit question: i.e., the relationship between gun ownership and death—whether 
good (making people safer, reducing crime and protecting families) or bad (increasing risk of 
accidental death, violence and suicide). See Wan. 

109. 15 U.S.C. §§ 7901-7903. 
110. 15 U.S.C. § 7903(5)(A)(iii) (2012). 
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mass shooting was carelessly marketed, targeting troubled young peo-
ple.111 The court held that Connecticut’s wrongful marketing claims 
stemmed from that state’s “core exercise of [its] police powers” to reg-
ulate advertising that threatens the public’s health, safety and morals.112 
The applicable statute was the Connecticut Unfair Trade Practices Act 
(UTPA). The Soto dissent concluded that the statutory construction and 
legislative history of the PLCAA predicate exception encompasses un-
fair trade practice statutes that are specific to the firearms industry, un-
like Connecticut’s UTPA.113 The majority disagreed, however, and 
held that the Connecticut UTPA, even without expressly mentioning 
firearms, was nevertheless “applicable” to the sale and marketing of 
firearms.114 

A similar action brought under Oregon’s Unfair Trade Practices 
Act,115 would confront the Ninth Circuit’s narrower construction of a 
predicate statutory sales and marketing exception in Ileto v. Glock, 
Inc.116 The Ileto court found that it was the intention of the California 
Legislature to codify “existing common law principles and definitions 
for purposes of orderly and concise presentation and with a distinct 
view toward continuing judicial evolution.” The court held that the 
PLCAA had preempted California’s predicate codified, common-law 
claims.117 Accordingly, California’s statutory claims did not qualify as 
a PLCAA predicate exemption. 

Piercing the PLCAA immunity shield by utilizing Oregon’s 
UTPA would raise these central issues. Does Oregon’s UTPA simply 
codify common-law tort claims? If not, is Oregon’s UTPA marketing 
and sales practice claim applicable to the wrongful marketing of dan-
gerous firearms? The answer to the first question is that Oregon’s 
 

111. Soto v. Bushmaster Firearms Int’l LLC, 331 Conn. 53 (2019), cert. denied sub nom., 
Remington Arms Co., LLC v. Soto, 140 S. Ct. 513 (2019). A case similar to Bushmaster Fire-
arms was filed in Nevada state court stemming from the death of a young woman in the Las 
Vegas mass shooting. Like a virulent cancer, careless marketing of firearms metastasizes once 
it reaches the “dark side” of social media, a facilitator of violence. See PERF, supra note 17, at 
34. The path of litigation to regulate tobacco marketing illustrates an analogous source of remedy 
for victims of dangerous and unusual firearms. See Pearson v. Philip Morris, Inc., 315 Or. 88, 
361 P.3d 3 (2015). 

112. Bushmaster Firearms, 331 Conn. at 65-66. 
113. Id. at 186–188. 
114. Id. at 129. 
115. OR. REV. STAT § 646.607 (2020). 
116. Ileto v. Glock, Inc., 565 F.3d 1126, 1135 (9th Cir. 2009), cert. denied, 560 U.S. 924 

(2010) (providing that “Congress clearly intended for PLCAA to preempt common-law claims, 
such as general tort theories of liability,” that have been codified). 

117. Id. at 1136–37. 
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UTPA is not a mere codification of common-law tort claims.118 As to 
whether the Oregon UTPA term “goods” is “applicable” to firearms, 
the definition means items “that are or may be obtained primarily for 
personal, family or household purposes, or that are or may be obtained 
for any purposes, as a result of a telephone solicitation.”119 The Oregon 
UTPA is applicable to firearms.120 Therefore, unless the Soto holding 
is eroded by further congressional action or adjudications in federal or 
state courts, a valuable key for redress is available to those harmed by 
gun violence in Oregon and other states which have enacted unfair 
trade practice statutes which do something more than merely codify 
common-law tort claims. 

Most importantly, a civil action against a manufacturer, distribu-
tor, or dealer would not only be predicated upon the “core exercise” of 
that state’s police powers,121 but also upon the injured party’s Fifth 
Amendment Due Process right-to-life liberty interest, which becomes 
implicated once the firearm is wrongfully marketed in commerce.122 

 
118. See, e.g., Pearson v. Phillip Morris, Inc., 361 P.3d 3, 55 (Or. 2015). The UTPA has 

both public and private enforcement provisions with different remedies and limitation periods; 
for private actions, a requirement to prove an “‘ascertainable loss’ . . . distinguishes a UTPA 
claim from any other claims or remedies that a plaintiff might pursue through other actions.” Id. 
See also State ex rel. Redden v. Disc. Fabrics, Inc., 615 P.2d 1034 (Or. 1980) (stating the ele-
ments for willful violation of UTPA, including burden of proof, differ from common-law fraud). 

119. OR. REV. STAT. § 646.605(6)(a) (2019) (emphasis added). 
120. See 15 U.S.C § 7903(5)(iii) (defining predicate statute as “a statute applicable to the 

sale or marketing of [firearms]”) (emphasis added). 
121. See Soto v. Bushmaster Firearms Int’l, LLC, 202 A.3d 262, 313 (Conn. 2019). 
122. A supplemental Fifth Amendment claim against the federal government would seek 

to declare selected PLCAA predicate exceptions to immunity unconstitutional as violative of the 
injured party’s fundamental Due Process right-to-life liberty interest. Plaintiffs would allege in-
fringement by the PLCAA of this fundamental right because the statute is not narrowly tai-
lored—proscribing abusive, careless marketing of firearms—to serve the compelling govern-
mental interest of protecting lives. See Reno v. Flores, 507 U.S. 292, 302 (1993); see discussion 
supra note 111 and accompanying text. 

Plaintiffs might then raise what is known as a “danger creation” challenge to the statute, 
asserting that government conduct, through enactment and implementation of PLCAA, has af-
firmatively placed plaintiffs “in peril in deliberate indifference to their safety.” Penilla ex rel. 
Penilla v. City of Huntington Park, 115 F.3d 707, 709 (9th Cir. 1997). The genesis of the “danger 
creation” principle is found in the holding in DeShaney v. Winnebago Cty Dep’t of Soc. Servs., 
489 U.S. 189, 197, 201 (1989). DeShaney and other recent Supreme Court holdings have ex-
plored and expanded the contours of the Due Process Clause. Unfortunately, however, the rig-
orous proof requirements attendant to a “danger creation” claim would make a constitutional 
challenge to the PLCAA very difficult. See Campbell v. State Dep’t of Soc. & Health Servs., 
671 F.3d 837, 846 (9th Cir. 2011) (providing that plaintiffs must prove: (1) the government’s 
acts created the danger to plaintiffs; (2) the government knew its acts caused that danger; and 
(3) the government, with deliberate indifference, failed to act to prevent the alleged harm). 
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Given the plaintiff’s Due Process right-to-life liberty interest, the in-
jured party would assert that the “evolving point” is now more appro-
priately weighted against firearm entity immunity under PLCAA. Fur-
thermore, assuming the plaintiff’s state of residence has enacted a 
UTPA which satisfies the Ileto holding, plaintiff’s constitutional claim 
is bolstered, and arguably, a substantial relationship or nexus is estab-
lished between the state’s UTPA marketing prohibitions and the indi-
vidual’s sufficiently important right to life. 

At present, however, the PLCAA falls significantly shy of where 
the appropriate “evolving point” may be constitutionally placed.  Short 
of pressuring Congress to repeal this statute or enlarge the predicate 
exceptions, the default remedies are limited: (1) utilizing state UTPA 
statutes to pierce the immunity veil of the PLCAA or (2) enacting state 
laws imposing liability on the firearm owner. 

State legislatures might change the common law of extra-hazard-
ous activity, classifying the use of certain dangerous and unusual weap-
ons—including semi-automatic assault rifles—as an extra-hazardous 
activity, imposing strict liability.123 While the Oregon court has re-
jected the imposition of enterprise liability,124 liability may neverthe-
less be imposed against manufacturers, distributors and dealers under 
Oregon’s Unlawful Trade Practices Act. Also, the use of certain weap-
ons, as opposed to their design, manufacture, and marketing, might 
give rise to the “specter of danger” justifying the imposition of strict 
liability.125 Strict liability could be imposed for unsafe or insecure fire-
arm storage. Arguably, the use of extended magazines with automatic 
weapons also creates “additional risk to others which cannot be allevi-
ated and which arises from the extraordinary, exceptional, or abnormal 
nature of the activity.”126 Given Congress’s recalcitrance to enact sub-
stantive gun regulation, states can and should step forward and enact 
remedies such as those suggested above. The impetus of the constitu-
tional right to life should move the evolving point further away from 

 
123. Contra Burkett v. Freedom Arms, 704 P.2d 118 (Or. 1985) (holding that the design, 

manufacture, and marketing of non-defective handguns did not constitute abnormally dangerous 
activity). 

124. Id. at 558. 
125. Id. 
126. Ellis v. Ferrell Gas, L.P., 156 P.3d 136, 139 (Or. Ct. App. 2007) (quoting McLane v. 

Nw. Nat. Gas Co., 467 P.2d 635, 638 (Or. 1970); see also, Large Capacity Magazines, GIFFORDS 
LAW CENTER, http://lawcenter.giffords/org/gun-laws/policy-areas/hardware-ammunition/large-
capacity-magazines (last visited Feb. 21, 2020). 

https://giffords.org/lawcenter/gun-laws/policy-areas/hardware-ammunition/large-capacity-magazines/
https://giffords.org/lawcenter/gun-laws/policy-areas/hardware-ammunition/large-capacity-magazines/
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the unrestrained right not only to keep and bear dangerous and unusual 
weapons, but to manufacture and market them with immunity, as well. 

B. State of Washington’s Law Requiring Secure Gun Storage 
Washington’s new Public Safety and Semiautomatic Assault Rifle 

Act127 took effect on January 1, 2019 and July 1, 2019.128 A new section 
provides criminal penalties for “community endangerment due to un-
safe storage of a firearm” if a person “stores or leaves a firearm in a 
location where the person knows or reasonably should know, that a 
prohibited person may gain access to the firearm and the prohibited 
person causes personal injury or death with the firearm.”129 A prohib-
ited person, besides “a person who is prohibited from possessing a fire-
arm under state or federal law,” includes “[a] person under twenty-one 
years of age” who “may not purchase a pistol or semi-automatic assault 
rifle.”130 The criminal penalties, consisting of either a Class C felony 
or a gross misdemeanor, do not apply if “the firearm was in a secure 
gun storage or secured with a trigger lock or similar device that is de-
signed to prevent the unauthorized use or discharge of the firearm.”131 
Nothing in the criminal provision section mandates how or where a 
firearm must be stored.132 

There, “secure gun storage” is defined as follows: 
 

(a) A locked box, gun safe, or other secure locked storage space that 
is designed to prevent unauthorized use or discharge of a firearm; 
and 
(b) The act of keeping an unloaded firearm stored by such means.133 
[F]irearms taken from the home by children or other persons pro-
hibited from possessing firearms have been at the heart of several 
tragic gun violence incidents. One study shows that over eighty-five 
percent of school shooters obtain the firearm at their home or from 

 
127. Washington Initiative Measure No. 1639, https://www.sos.wa.gov/_assets/elec-

tions/initiatives/finaltext_1531.pdf (filed May 2, 2018) as codified in WASH. REV. CODE ANN. 
§ 9.41.090 (West 2020) [hereinafter I-1639]. 

128. I-1639, § 17. 
129. Id. § 5(1)(a). A criminal penalty is also imposed on the person who stores, if the 

prohibited person causes the firearm to discharge, manifests an intent to intimidate or alarm 
others in a public place, or uses the firearm in the commission of a crime. Id. § 5(1)(b). 

130. Id. §§ 5(5), 13(1). Moreover, “except as otherwise provided in this chapter, no person 
may sell or transfer a semiautomatic assault rifle to a person under twenty-one years of age.” Id. 

131. Id. § 5(2)(3)(a). 
132. Id. § 5(6). 
133. I-1639, § 16(24). 

https://www.sos.wa.gov/_assets/elections/initiatives/finaltext_1531.pdf
https://www.sos.wa.gov/_assets/elections/initiatives/finaltext_1531.pdf
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a friend or relative. Another study found that more than seventy-
five percent of firearms used in youth suicide attempts and uninten-
tional injuries were stored in the residence of the victim, a relative, 
or a friend. Secure gun storage requirements for all firearms will 
increase public safety by helping ensure that children and other pro-
hibited persons do not inappropriately gain access to firearms, and 
notice requirements will make the potential dangers of firearms 
clear to purchasers.134 
 
The secure gun storage provisions, though enforced with criminal 

sanctions, are voluntary, not mandatory. Compliance will exempt the 
owner from criminal prosecution.135 The Second Amendment Faction 
has filed suit challenging the constitutionality of I-1639.136 The plain-
tiffs have not challenged the secure gun storage provisions, presumably 
because these provisions are regarded as being constitutional.137 

Because the safe storage provisions are voluntary, not mandatory, 
the provisions should escape a facial challenge of the type, which in-
validated the D.C. and Chicago gun storage provisions.138 The only as-
surance that a Washington gun-owner might comply is the incentive to 
avoid prosecution. In addition, he or she must provide proof upon pur-
chase that a recognized firearm safety training program has been com-
pleted, which includes, inter alia, instruction on “secure gun storage to 
prevent unauthorized access and use.”139 However, the statutory terms 
“lock box, gun safe or other secure locked storage space” 140 are some-
what vague. Such vagueness may make prosecutions difficult. The stat-
utory terms should reference modern technological advancements, im-
pervious to third persons, that allow the storage device to be opened 

 
134. Id. §1. Reducing the risk of suicide by safe storage—by separating vulnerable indi-

viduals from quick and easy access to lethal means—can prevent suicide. See PREVENTING 
SUICIDE, supra note 17, at 23. 

135. I-1639 § 5(3)(a). Compliance also includes circumstances where the prohibited per-
son obtains the permission of the prohibited person’s parent or guardian and supervision of an 
adult, or obtains and/or discharges the firearm in lawful self-defense. Id. § 5(3)(b)(c). 

136. Mitchel v. Atkins, 387 F. Supp. 3d 1193 (W.D. Wash. 2019). 
137. Id. 
138. See District of Columbia v. Heller, 554 U.S. 570, 635 (2008); McDonald v. City of 

Chi., 561 U.S. 742, 780 (2010). A facially unconstitutional statute is incapable of constitutional 
application in any circumstance. State v. Hirsch, 114 P.3d 1104, 1107 (Or. 2005). 

139. I-1639, § 3(2)(a). 
140. Id. § 16(24). 
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instantaneously and automatically by the gun owner.141 There is no re-
dundancy requirement specifically mandating a dual backup lock sys-
tem consisting of a safe-combination lock and a key. 

The present wording of the statute would allow an unloaded fire-
arm and the firearm’s magazine to be kept in the same storage device 
accessible by key and obtainable by children or third-party adults hav-
ing access to the key. However, the owner would not be subject to crim-
inal prosecution if he or she reported the unauthorized access or theft 
of the firearm to law enforcement within five days after the owner 
knows or reasonably should have known that the firearm had been 
taken.142 Arguably, Due Process would authorize a much shorter noti-
fication period. 

Although the statute provides for warning notices to be given to 
gun-owners, informing them that they may face criminal prosecution 
for unsecured firearms storage, there is no requirement mandating that 
the owner quickly report lost or stolen firearms to the authorities. The 
“secure gun storage” provisions of I-1639 are a constructive first step. 
Nevertheless, the provisions lack mandatory prompt notification re-
quirements to mitigate foreseeable gun violence perpetrated by furtive 
children or other persons prohibited from possessing stolen firearms. 

 
141. Compare Heller, 554 U.S. at 629-630 (disapproving locking mechanisms which sub-

stantially burden the rapid deployment of arms for self-defense in the home). 
142. I-1639, § 5(3)(d). Although the statute provides criminal penalties, it does not impose 

civil liability for noncompliance causing injuries or damages. Contrastingly, a nonprofit advo-
cacy group in Oregon sought to place perhaps the strictest gun storage measure in the Nation on 
the 2020 ballot. Andrew Selsky, Oregon Sees Push for Strictest Gun Storage Law in US, THE 
REGISTER-GUARD, (Sept. 19, 2019), https://www.registerguard.com/news/20190919/oregon-
sees-push-for-strictest-gun-storage-law-in-us. However, because of the coronavirus pandemic, 
placement of the measure on the ballot has been delayed. “Safe Gun Storage Initiative Petition 
Unlikely to Make Oregon Ballot” (Oregon Public Broadcasting Apr. 4, 2020). Section 2 of the 
measure would make gun owners strictly liable if their unsecured weapons cause injury or dam-
age. Hopkins v. Rosenblum, 366 Or 239, 252-253, 460 P3d 503, 510 (Or. 2020). Section 3 of the 
measure also imposes strict liability for failure to report lost or stolen guns to law enforcement 
within 24 hours of the loss. Id. at 253-254. House Bill 2510, now pending before the 81st Oregon 
Legislative Assembly, provides strict liability, with a 72 hour loss notification requirement.  Un-
doubtedly, the Second Amendment Faction will strenuously oppose the imposition of strict lia-
bility, see supra text accompanying notes 123-125, arguing it imposes an undue burden on gun 
owners. In the event that the strict liability provision does not survive judicial scrutiny, the meas-
ure might be adjusted to impose a reasonable parental liability cap for injuries and damages 
caused by tortious conduct by the parents’ child who gains access to the firearm. See OR. REV. 
STAT. § 30.765 (2017). Such revision would reset the “evolving point” and might be upheld. 
Under Oregon law, a parent’s failure to safely store a firearm in the home will support a negli-
gence claim for the ensuing harm. Thomas v. Inman, 202 Or. 279, 578 P.2d 399 (1978). But see 
Estate of Manstrom-Greening v. Lane County, 430 F.Supp.3d 726 (D. Or. 2019) (holding that a 
teenager’s suicide is not a foreseeable risk of a parent’s failure to safely store a firearm). 
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The evolving point, where the right to bear arms intersects with 
the state’s police power and the individual’s Due Process right-to-life 
liberty interest, appears at the secure lock storage device. In the context 
of intermediate scrutiny, the requirement of a technologically advanced 
secure gun storage unit or lock box—with more detailed specifica-
tions—will not unduly burden the Second Amendment’s core purpose 
of self-defense. Requirements mandating shorter theft notification 
times, as well as evermore technologically advanced secure gun stor-
age, will pass constitutional muster because they bear a substantial re-
lationship to the sufficiently important—indeed, compelling—interest 
of the people and the government in protecting and saving lives. 

C. Washington’s Prohibition of the Sale of Pistols and Semi-
automatic Assault Rifles to Individuals Under the Age of Twenty-one. 

As mentioned, Initiative Measure No. 1639 prohibits the sale of 
pistols and semi-automatic assault rifles to individuals under the age of 
twenty-one.143 The purchaser of a firearm must have also completed a 
recognized firearm safety training program within the past five 
years.144 The age restriction statute provides several exceptions for un-
der-age persons at least eighteen years of age, but less than twenty-one 
years of age. Exceptions include allowing possession of a pistol in the 
person’s place of abode, at the person’s fixed place of business, or on 
real property under his or her control.145 In addition, an under-age per-
son (between the age of eighteen and twenty-one years of age) may 
possess a semi-automatic assault rifle in the person’s place of abode, at 
the person’s fixed place of business, on real property under his or her 
 

143.  I-1639, § 13(1). This statute echoes the Federal Assault Weapons Ban of 1994 which 
expired on September 13, 2004. Violent Crime Control & Law Enforcement Act of 1994, 108 
Stat. 1796. See also VIVIAN S. CHU, CONG. RESEARCH SERV., R42957, FEDERAL ASSAULT 
WEAPONS BAN: LEGAL ISSUES, at 3–35 (2013). The Act overcame several constitutional chal-
lenges. See Navegar Inc., v. United States, 192 F.3d 1050 (D.C. Cir. 1999) (holding that the bill 
was not an impermissible bill of attainder; the weapons may be regulated under commerce 
clause); United States. v. Starr, 945 F. Supp. 257 (M.D. Ga. 1996) (holding that the statute was 
not unconstitutionally vague); San Diego Cty. Gun Rights Comm. v. Reno, 98 F.3d 1121 (9th 
Cir. 1996) (holding that the statute was compatible with the Ninth Amendment); Olympic Arms 
v. Buckles, 301 F.3d 384 (6th Cir. 2002) (holding that there was no equal protection violation). 

Subsequent efforts to renew the ban have been unsuccessful, despite compelling evidence 
now demonstrating that “[i]n the decade after the ban, there was a 347 percent increase in fatal-
ities in gun massacres, even as overall violent crime continued downward.” John Donohue & 
Theodora Boulouta, That Assault Weapon Ban? It Really Did Work, N.Y. TIMES (Sept. 4, 2019), 
https://www.nytimes.com/2019/09/04/opinion/assault-weapon-ban.html. 

144. I-1639, § 3(2)(a). 
145. Id. § 13(2). 
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control, or for the purpose of moving to a new abode or real property 
under his or her control or selling or transferring the firearm, provided 
that the semi-automatic assault rifle is unloaded and enclosed in a se-
cure gun storage unit.146 

The initiative’s findings articulate the compelling or sufficiently 
important interests that Washingtonians have in protecting life, as fol-
lows: 

[F]ederal law prohibits the sale of pistols to individuals under the 
age of twenty-one and at least a dozen states further restrict the own-
ership or possession of firearms by individuals under the age of 
twenty-one. This makes sense, as studies show that eighteen to 
twenty year olds commit a disproportionate number of firearm hom-
icides in the United States and research indicates that the brain does 
not fully mature until a later age. Raising the minimum age to pur-
chase semiautomatic assault rifles to twenty-one is a commonsense 
step the people wish to take to increase public safety.147 
 
Plaintiffs, in the Second Amendment Faction lawsuit seeking to 

invalidate portions of Initiative 1639, challenged portions of the initia-
tive that, inter alia, prohibit the sale of pistols and semiautomatic as-
sault rifles to individuals under the age of twenty-one. Defendants un-
successfully moved to dismiss this specific challenge.148 

Washington’s law permits a person twenty-one years or older to 
purchase a pistol or semiautomatic assault rifle, and to hand possession 
of the firearm to a person under twenty-one at certain locations or under 
controlled circumstances. However, under such circumstances, there is 
no requirement for the under-age person to obtain a license or to un-
dergo proper firearm safety training, as is required for age-eligible pur-
chasers of pistols or semiautomatic assault rifles.149 

The evolving point is fixed where it imposes no undue burden or 
abridgment on the right of under-age persons to possess an entire class 

 
146. Id. § 13(3). Other exceptions for possession of a pistol or semiautomatic assault rifle 

include recreational activities such as hunting and target shooting. Id. §  (2)(3); WASH. REV. 
CODE ANN. §§ 9.41.042, 9.41.050, 9.41.060 (West 2020). 

147. I-1639, § 1. 
148. See Mitchell v. Atkins, 387 F. Supp. 3d 1193, 1196 (W.D. Wash. 2019). 
149. See I-1639, § 3(2)(a)(i)–(vi). However, exceptions apply for under-age persons who, 

for example, wish to hunt or target practice. See, e.g., I-1639, § 13(2)–(3); see also WASH. REV. 
CODE ANN. §§ 9.41.042(1), (5); WASH. REV. CODE ANN. 9.41.060(8). 
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of firearms for self-defense in the home or for recreational use.150 Un-
der strict or exacting scrutiny, the twenty-one age restriction is nar-
rowly-tailored to serve a compelling governmental interest, in line with 
the Washington law’s finding that eighteen-year-olds—whose brains 
do not “fully mature until a later age”—have a foreseeably greater pro-
pensity to endanger the lives of themselves and others.151 

Under intermediate scrutiny, the issue is whether a substantial re-
lationship is fixed between the Washington’s firearm age restrictions 
and the sufficiently important interest of the people and the government 
in public safety, crime prevention, and protection of life.152 By passing 
the initiative, Washingtonians decided that a reasonable probability ex-
ists that when a well-regulated and trained, age-eligible firearm owner 
allows an under-age person to possess a firearm, that young person will 
presumably be subject to mature adult supervision. In the balance, an 
innocent individual’s Due Process right to life would certainly become 
more tenuous without proper adult supervision and control of the young 
person’s possession of the firearm. Certainly, it can be expected that 
the adult firearm owner will understand and appreciate the serious con-
sequences of being careless.153 The statute incentivizes compliance. If 
the underage person obtains possession of the firearm with “the lawful 
permission of  . . .  a person’s parent or guardian and supervised by an 
adult,” the transferor is not subject to prosecution for community en-
dangerment.154 

 
150. I-1639, §§ 3(2)(a), 13(2)–(3); see District of Columbia v. Heller, 554 U.S. 570, 632–

34 (2008). Arguably, the under-age person’s right to possess these firearms in close proximity 
to “home and hearth,” as well as for recreational/hunting purposes, is the equivalent of the Sec-
ond Amendments’ right to “keep and bear Arms.” Heller, 554 U.S. at 582 (explaining to “keep” 
arms meant “‘[t]o hold; to retain in one’s power or possession’”). “At the time of the founding 
as now, to ‘bear’ meant to ‘carry.’” Id. at 584. Because actual ownership of the firearm hardware 
is not a prerequisite to securing the Second Amendment right, the age limitation should pass 
constitutional muster. Additionally, unlike Heller, the limitation of I-1639 is not an absolute ban 
on an entire class of firearms, nor does it unduly burden one’s right of self-defense. 

151.  See I-1639, § 1. 
152. See discussion supra note 101. 
153. Presumably, advance training and attention to statutory warning notifications given 

to purchasers will impress firearm owners of the gravity of their responsibilities. See I-1639, §§ 
3(2)(a), 6(b). 

154. I-1639, § 5(3)(b). Washington’s civilian “supervision” requirement may be problem-
atic. The experience of some probation, parole, and pre-trial supervision law enforcement per-
sonnel in high crime areas indicates that “‘High-Intensity Supervision’ may actually mean little 
or no supervision.” PERF, supra note 17, at 31–32. 
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D. Florida’s Statute Allowing School Employees to be Armed 
Florida’s new law relating to school safety was signed by Flor-

ida’s governor and became law on May 8, 2019.155 The bill gives sher-
iffs the discretion to establish a so-called “Guardian Program,” which 
certifies as school guardians, without the power of arrest, school em-
ployees holding valid weapons licenses that successfully complete fire-
arms skill training, psychological evaluation, and drug testing.156 The 
authority of a guardian extends to the extent necessary to prevent or 
abate an active assailant incident.157 The guardianship program requires 
144 total hours of diversity and firearm training, including eighty hours 
of certified firearms instruction (requiring an 85% pass rate on the fire-
arms training), sixteen hours of instruction and precision pistol, eight 
hours of discretionary shooting instruction using simulator exercises, 
eight hours of instruction in active shooter or assailant scenarios, eight 
hours of instruction in defensive tactics, and twelve hours of instruction 
in legal issues.158 

Both charter and public schools may employ or contract for the 
employment of school guardians.159 In addition, the law relating to 
school safety provides for emergency drills and procedures for use, in-
ter alia, in active shooter and hostage situations, for all students and 
faculty at all public schools of the district comprised of grades K-12.160 
Threat assessment teams are to be established at schools,161 and mental 
health assistance is to be provided to students in accordance with a 

 
155. S.B. 7030, 2019 Ch. 2019-22 (Fla. 2019) [hereinafter Fla. Ch. 2019-22], 

http://laws.flrules.org/2019/22. 
156. Fla. Ch. 2019-22, §§ 1–2, as codified in FLA. STAT. ANN. §§ 30.15(k)(1)-(2), 843.08 

(West 2019). 
157. Fla. Ch. 2019-22, § 1. 
158. Id., § 1(k)(2)(b). Specific firearms training comprises 120 hours. 
159. Id., § 11(3). 
160. Id., § 10(4). 
161. Id., § 10(7). The U.S. Secret Service has developed and promoted a threat assessment 

model to prevent targeted school violence. See LINA ALATHARI ET AL., U.S. SECRET SERV. 
NAT’L THREAT ASSESSMENT CTR., PROTECTING AMERICA’S SCHOOLS: A U.S. SECRET 
SERVICE ANALYSIS OF TARGETED SCHOOL VIOLENCE 1 (2019). 
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mental health plan.162 Also, school safety officers with the power to 
make arrests are to be provided for each public school.163 

Whether this Florida school-safety law that allows teachers to 
carry firearms passes constitutional muster will depend upon how the 
law is applied to particular facts, which may occur during a confronta-
tion. The law constitutes state action, as it authorizes Florida teachers 
to be armed on school premises, when, previously, teachers were un-
armed. Clearly, the arming of teachers implicates the Due Process 
right-to-life liberty interest of school students (as well as school em-
ployees), because of the foreseeable risk to life. 

Intermediate scrutiny, rather than strict, will ensure a fair balance 
between the Second Amendment’s fundamental right of self-defense 
and the individual’s Due Process right-to-life liberty interest. The Flor-
ida statute conjoins the state’s police power with the fundamental lib-
erty interests, the state’s compelling interest in school safety, and de-
fending lives. At the outset, the Supreme Court has cautioned that “laws 
forbidding the carrying of firearms in sensitive places such as schools” 
are “presumptively lawful regulatory measures.”164 The Supreme Court 
has denominated a school as a “sensitive place” because of the state’s 

 
162. Fla. Ch. 2019-22, § 10(7)(e). Broadly speaking the Due Process right-to-life liberty 

interest is implicated once physicians and mental health care providers exercise the “fundamen-
tal right to provide counseling to individuals and families” to mitigate the risk of injury from 
gun violence which may occur anywhere.  American Psychological Association (2013), “Gun 
Violence: Prediction, Prevention, and Policy, “Part 5.  Typical counseling involves messaging 
about safe storage of firearms.  Policies introduced by the Second Amendment Faction to restrict 
such counseling guidance have been met with judicial disapproval.  See, e.g., Wollschlaeger v. 
Farmer, 880 F. Supp 2d 1251 (S.D. Fla 2012) (holding that Florida’s Firearms Owners’ Privacy 
Act, preventing physicians from providing firearm safety counseling, be permanently enjoined 
as violative of the First and Fourteenth Amendments) and Wollschlaeger v. Governor of Florida 
,No. 12-14009 (11th Cir 2017) (en banc decision, affirming in part the U.S. District Court’s ear-
lier ruling that three of the law’s four provisions——-the anti-harassment, record-keeping, and 
inquiry provisions——-violated the First Amendment.) 

163. Fla. Ch. 2019-22, § 11(1)-(2). A school district may also establish school resource 
officer (SRO) programs. Id. § 11(1). Law enforcement leaders stress that SROs are critical, hav-
ing a “key role in assessing threats posed by students.” See PERF, supra note 17, at 8–9, 50–51. 
None of the recommended steps for preventing targeted school violence involve arming school 
teachers. Id. Rather, teachers “should be trained to look for signs of crisis or violence” and follow 
reporting protocols. Id. at 15. 

164. District of Columbia v. Heller, 554 U.S. 570, 626–27 n.26 (2008). Notwithstanding 
this principle, the U.S. Supreme Court, in United States v. Lopez, 514 U.S. 549 (1995), invali-
dated congressional legislation establishing gun-free zones in schools predicated on the com-
merce clause. The decision prompted States to establish such zones through their Tenth Amend-
ment police power. When doing so, States, by rational extension, establish the logical nexus 
between school gun free zones and statutory requirements for universal background checks and 
appropriate safety measures to protect life before firearms find their way to the schoolhouse. 
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compelling interest in affording children an education in a calm, safe 
environment. Following the massacre at Marjory Stoneman Douglas 
High School, one wonders, however, whether arming school employ-
ees will place an additional chilling effect on sensitive children at-
tempting to focus on their education. 

In balancing the involved fundamental rights, intermediate scru-
tiny requires that the foreseeable or probable risks be weighed. First, 
the core function of the Second Amendment—defending students and 
staff—is placed upon “school guardians,” with no arrest authority and 
144 hours of training. Arguably, a heavy burden is placed upon educa-
tors to act as armed first-responders. Utilization of other alternatives by 
teachers—such as rapid emergency lock down procedures and plans, 
with trained and armed school resource officers that possess arrest au-
thority as back up—would seem less risky for teachers and students.   

Police and SWAT members comprise a far more rapid and trained 
response than school guardians. SWAT team members continuously 
prepare themselves for active shooter situations. The evolving point is-
sue concerns whether less-experienced armed educators, or police and 
SWAT first-responders, provide a more substantial relationship toward 
achieving the sufficiently important core function of deterrence, and 
defending lives in the sensitive place of a school. 

Experts attribute the decline in unintentional shootings to gun 
safety education, laws regulating gun storage in homes, and a drop in 
households having guns.165 None of the data supports the rationale that 
arming teachers will mitigate school shootings. Reasonable State reg-
ulations on firearms, focused not on arming educators but upon rational 
criteria for gun ownership and safe storage, should increase, not lessen, 
the chances of mitigating gun violence in schools, and bring the right 
to life more into rough equipoise with the right of self-defense. Re-
markably, the state of Florida chose to encourage the arming of educa-
tors in “sensitive places,” without fully understanding gun violence as 
a nationwide public health crisis. It would behoove the state of Florida 
and other states wishing to arm teachers to petition Congress to repeal 
legislation, which has financially crippled the CDC’s efforts to research 
this crisis.166  

 
165. See supra note 16. 
166. Specifically, repealing the Dickey Amendment (Omnibus Consolidation Appropria-

tions Act, 1997, Pub. L. No. 104-208, tit. II, 110 Stat. 3009, 3009-244 (1996)) would signifi-
cantly assist the states in determining whether arming teachers would substantially mitigate 
school gun violence. See discussion supra note 108. 



Chapter 3—Regulation of Firearm Storage in the Home

 3–70Public Safety and the Second Amendment: SB554-B

SCHUSTER WLR ARTICLE 3-13-21.DOCX (DO NOT DELETE) 10/25/2021  12:19 PM 

152 WILLAMETTE LAW REVIEW 56:109 

Under the intermediate scrutiny test, the rapid police and SWAT 
response times combined with well-rehearsed lockdown emergency 
plans establish an evolving point, which protects lives and ensures the 
safety of students. The likelihood of an accidental shooting occurring 
in a school where teachers are armed is heightened for several reasons. 
First, in the ensuing chaos and panic, students might be injured or killed 
from a teacher’s handgun. Second, SWAT members might mistakenly 
shoot armed teachers who they misidentify as the shooter or shooters 
who must be neutralized.167 

In the event of such horrific circumstances, the Florida statute 
arming school teachers might not likely survive an as-applied constitu-
tional challenge from a student or educator harmed by “friendly fire.” 
 

167. The idea that civilians can shoot as well as trained police officers in active shooter 
situations has been seriously discredited by research. See Arming Teachers is a Dangerous Pro-
posal, EVERYTOWN FOR GUN SAFETY (Aug. 15, 2018), https://everytownresearch.org/arming-
teachers-introduces-new-risks-into-schools/. Armed civilians have endangered law enforce-
ment, delayed response times, and posed a risk to innocent bystanders during active shooter 
encounters. Id. 

The mass shootings in El Paso, Texas and Dayton, Ohio in early August, 2019, occurred 
in states with open or conceal-carry laws.  Larry Buchanan & K.K. Rebecca Lai, How State 
Laws Allowed Military-Style Guns Used in Dayton and El Paso Shootings, N.Y. Times (Aug. 6, 
2019), https://www.nytimes.com/interactive/2019/08/05/us/gun-laws-el-paso-dayton-shoot-
ings.html. 

The Texas shooter used an AK-47 style rifle. Id. The Ohio shooter used a semi-automatic 
AR-15, and was killed by police after approximately 30 seconds. Id. Both horrific events belie 
the notion that in states having carry laws, armed citizens are likely to neutralize a heavily-armed 
shooter quicker than trained police. Arming school employees in a public safety capacity creates 
the additional responsibility and potential liability for the school district in the event something 
goes wrong: a student accessing or stealing a teacher’s firearm, the accidental discharge of a 
weapon, or a teacher shooting an innocent bystander during an active-shooter situation. See 
Should Teachers Carry Guns? The Debate Explained, EDUCATION WEEK, https://www.ed-
week.org/ew/issues/arming-teachers.html (last updated Nov. 28, 2018). Remarkably, following 
the recent spate of mass shootings in Texas, that state’s legislature loosened restrictions on fire-
arms, effective September 1, 2019. Anya van Wagtendonk, Gun Laws Were Loosened in Texas 
the Day After the State’s Second Mass Shooting in a Month, VOX, (Sep 1, 2019) 
https://www.vox.com/policy-and-politics/2019/9/1/20843797/texas-shooting-gun-laws-loos-
ened-odessa-el-paso-greg-abbott. 

Texas’s newly-loosened gun restrictions might arguably be considered predicate state ac-
tion giving rise to “danger creation” challenges to these statutes. See discussion supra notes 81, 
122. Noteworthy are the statutes relaxing the arming of school employees and storage of licensed 
handguns and ammunition in vehicles in school parking areas, as well as the statute permitting 
the carrying of licensed firearms into places of worship. See, e.g., TEX. EDUC. CODE ANN. § 
37.0815(a) (West 2019); 2019 Tex. Sess. Law Serv. Ch. 520, 535, S.B. 535 (West 2019). Such 
loosening of firearm restrictions in “sensitive” places implicates the Fourteenth Amendment’s 
Due Process Clause. When school or Church shootings occur and it can be demonstrated that 
the statute afforded a convenient pathway for the wrongdoer to investigate the violence, the 
circumstance are ripe for litigation to establish that the “evolving point”—the boundaries of 
school and church property—has been reached. 

https://www.nytimes.com/interactive/2019/08/05/us/gun-laws-el-paso-dayton-shootings.html
https://www.edweek.org/leadership/should-teachers-carry-guns-the-debate-explained/2018/08
https://www.nytimes.com/interactive/2019/08/05/us/gun-laws-el-paso-dayton-shootings.html
https://www.edweek.org/leadership/should-teachers-carry-guns-the-debate-explained/2018/08
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The victim would assert a state action deprivation of his or her Due 
Process right-to-life liberty interest. 

IV. CONCLUSION 
The Substantive Due Process and civil right guarantees embedded 

within our Constitution serve to counterbalance the pernicious effects 
of the Second Amendment Faction advocating an unrestrained right to 
keep and bear arms. The natural human right to life finds its allies in 
the Due Process clauses of the Fourteenth and Fifth Amendments, and 
in the Bill of Rights. These constitutional provisions bolster the police 
power of the state and secure to all human beings the right not to be 
deprived of life by the government without Due Process of Law. 

The Founders of the Fourteenth Amendment intended to afford 
protection to former slaves who were being routinely disarmed by the 
Southern states and whose lives were threatened by post-Civil War vi-
olence.168 The ratification of the Fourteenth Amendment in 1868 in-
tended to afford the Freedman the “right to bear arms for the defense 
of himself and family and his homestead.”169 It is ironic that Section 1 
of the Fourteenth Amendment—which also contains the privileges and 
immunities, and equal protection guarantees—was first intended to af-
ford law-abiding Freedmen the core protection of the Second Amend-
ment.170 Over 150 years later, the Fourteenth Amendment’s “guarantee 
of life”171 and “claim to liberty” have come full circle,  as modern fire-
arms are far more lethal than they were in the post-Civil War genera-
tion. 

Now, as Justice Stevens observed, the right to bear arms carries 
with it a “fundamentally ambivalent relationship to liberty,” marking a 
liberty interest useful for self- defense while having “a unique potential 
 

168. See Heller, 554 U.S. at 614–616. 
169. Id. at 616. 
170. Id. At the close of the Civil War, Freedmen and other blacks were systematically 

disarmed by revengeful states of the old Confederacy. McDonald v. City of Chicago, Ill., 561 
U.S. 742, 771–72 (2010). The Union Army, and later Congress, took steps to protect the right 
of Freedmen to keep and bear arms. Id. at 773–74. Unfortunately, securing the Second Amend-
ment rights never satisfactorily mitigated violence against former slaves. See FONER, supra note 
10, at 342–43, 425–44. When the Grant Administration deployed troops, Ku Klux Klan violence 
subsided; yet withdrawal of the Army in 1877 witnessed the enactment of Jim Crow legislation 
and the resurgence of violence. This historic experience teaches that, short of invoking govern-
ment protection, simply arming citizens will not necessarily lessen gun violence. At work in the 
post-Civil War South were vengeful, racist and armed individuals. Today, the same suicidal, 
vengeful, and irrational behavior is at work. 

171. See FONER, supra note 10, at 429. 
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. . . to destabilize ordered liberty.”172 A key to checking this destabiliz-
ing tendency is to recognize that the Due Process right-to-life liberty 
interest has become fully implicated with the Second Amendment. Be-
cause the Second Amendment carries with it a “claim to liberty,” its 
incorporation through the Fourteenth Amendment’s Due Process 
Clause—making it fully applicable to the states—means the right to 
bear arms and the right-to-life are now inextricably intertwined.173 Both 
rights are “fundamental to our scheme of ordered liberty” and “deeply 
rooted in this Nation’s history and tradition.”174 While incorporation 
secures the right to keep and bear arms for lawful self-defense, it also 
imposes a reciprocal duty upon a state and its people to safeguard hu-
man life from the illegal use of modern, lethal firearms. 

Today, we are learning the meaning of “liberty” anew. We con-
tinually experience horrific gun violence and mass shootings, which 
“shock the conscience.” Thrust into the forefront is our Charter’s right 
to life guarantee. Today, our Charter beseeches us that life for innocent, 
law-abiding people is to be valued above all else. While Congress and 
some State legislatures have traditionally been slow to act in the face 
of gun violence and mass shootings, employment by citizens of the 
Fourteenth Amendment’s Substantive Due Process guarantee of life 
might prompt enactment of legislation with real teeth. The goal is no-
ble—to mitigate the number of gun deaths which “shock the con-
science” and which diminish all our freedoms.175 

 
172. McDonald, 561 U.S. at 891 (Stevens, J., dissenting). In the post-Civil War South, 

members of the Ku Klux Klan invoked their “God-given right to arm for self-defense.” See 
Darrell A.H. Miller, Peruta, The Home-Bound Second Amendment and Fractal Originalism, 
127 HARV. L. REV. F. 238, 241–242 (2014). The Reconstruction Era witnessed complex and 
divided attitudes toward the public bearing of arms by both angry southern whites and by ter-
rorized Freedmen. Id. 

173. See McDonald, 561 U.S. at 791. While the McDonald Court conceded that incorpo-
ration may limit the legislative freedom of the states the Court nevertheless impliedly acknowl-
edged that states have the ability to address a “claim to liberty” when dealing with gun violence: 
[I]f a Bill of Rights guarantee is fundamental from an American perspective, then, unless stare 
decisis counsels otherwise, that guarantee is fully binding on the states and thus limits (but by 
no means eliminates) their ability to devise solutions to social problems that suit local needs 
and values . . . . [S]tate and local experimentation with reasonable firearms regulations will 
continue under the Second Amendment.’ 
Id. at 784–85 (emphasis in original). 

174. Id. at 767. 
175. “While there are certainly considerable risks in pursuing gun safety measures, if the 

goal is to save lives, it is time to turn in earnest to the task generations of graduating law students 
have been directed to undertake: ‘The shaping and application of those wise restraints that make 
men free.’” Donohue & Boulouta, supra note 143 (quoting a plaque housed in the Harvard Law 
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School Library and attributed to John MacArthur Maguire, LL.B. Harvard 1911, Professor of 
Law 1923–57, and Royal Professor of Law 1950–57). 
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