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[Cartoon omitted] 
Puppet show; two puppets dressed in business suits; one 
audience member says to another, “Our training budget 
is tight again this year!”

Introductions
Dan Harris practiced law,1983-97; 
served as circuit court judge 
(Jackson County), 1997-2013 
(primarily handled the civil docket); 
designated civil settlement judge 
for16 years. After judicial service: 
Harrang Long Gary Rudnick 
(2013-15); full-time ADR practice 
based in Portland (2015-present) 
www.harrismediator.com

Sam Imperati has been practicing 
law since 1979 and 
mediating/facilitating fulltime since 
1992. He is the Executive Director 
of ICMresolutions, a NW based, 
national provider of ADR 
services. Sam represents 
mediators and lectures nationally. 
www.Icmresolutions.com Goal: Provocative!
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3

Objectives

1) Understand the various 
ethical frameworks (Bar, 
OMA, and Oregon’s Chief 
Justice Order;) 

2) How to define the 
mediator’s role (what it is 
and what it is not;)

3) Appreciate the ethical 
ramifications of mediator 
approaches; and 

4) Explore the ethics 
challenges with several 
mediator techniques.

Mediators are more intelligent 
and better looking than the 
average person.

A) Agree

B) Strongly Agree

C) This goes without 
saying but bears 
repeating

D) Only in their own minds

MCLE Required 
Icebreaker!

4

Getting to Know You

1) Your primary work?
A) Advocate
B) Mediator
C) Combination

2) What percentage of your time is spent as a mediator?
A) 0 to 24%
B) 25 to 49%
C) 50 to 74%
D) 75 to 100%



 3Ethical Considerations in Mediation

[Cartoon omitted] 
Two persons seated at table across from each other, caption “I’ll listen to your 
unreasonable demands if you’ll consider my unacceptable offer.”

5

Typical Mediations Look Like This

6

ORS 36.110 Definitions

(5) Mediation means a 
process in which a 
mediator assists and 
facilitates two or more 
parties to a controversy in 
reaching a mutually 
acceptable resolution of 
the controversy and 
includes all contacts 
between a mediator and 
any party or agent of a 
party, until such time as a 
resolution is agreed to by 
the parties or the mediation 
process is terminated.

(9) Mediator means a third 
party who performs 
mediation. Mediator 
includes agents and 
employees of the mediator 
or mediation program and 
any judge conducting a 
case settlement 
conference.

Note circular definition
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RPC 2.4 LAWYER SERVING AS THIRD-PARTY NEUTRAL 
(a) A lawyer serving as a mediator: (1) shall not act as a lawyer for 

any party against another party in the matter in mediation or in 
any related proceeding; and (2) must clearly inform the parties 
of and obtain the parties' consent to the lawyer's role as 
mediator.  (Emphasis added.)

(b) A lawyer serving as a mediator: (1) may prepare documents 
that memorialize and implement the agreement reached in 
mediation; (2) shall recommend that each party seek 
independent legal advice before executing the documents; and 
(3) with the consent of all parties, may record or may file the 
documents in court. 

(c) The requirements of Rule 2.4(a)(2) and (b)(2) shall not apply to 
mediation programs established by operation of law or court 
order.  (But see CJO)

Oregon State Bar Ethics

8

OMA Preface: The Core Standards and the Comments 
that follow each of them are not intended to dictate 
conduct in a particular situation, define “competency,” 
establish “best practices,” or create a “standard of care.” 
They are not intended to be disciplinary rules. 

https://secureservercdn.net/198.71.233.109/b0t.e8b.myftp
upload.com/wp-
content/uploads/2016/04/CoreStandardsFina_2005.pdf

Relevant Mediator Standards
Oregon Mediation Association (OMA)

(Emphasis added)

https://secureservercdn.net/198.71.233.109/b0t.e8b.myftpupload.com/wp-content/uploads/2016/04/CoreStandardsFina_2005.pdf
https://secureservercdn.net/198.71.233.109/b0t.e8b.myftpupload.com/wp-content/uploads/2016/04/CoreStandardsFina_2005.pdf
https://secureservercdn.net/198.71.233.109/b0t.e8b.myftpupload.com/wp-content/uploads/2016/04/CoreStandardsFina_2005.pdf
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OMA INFORMED CONSENT. To fully support Self-
Determination, mediators respect, value, and encourage 
participants to exercise Informed Consent throughout the 
mediation process. This involves making decisions about 
process, as well as substance, including possible options 
for resolution. Initially and throughout the mediation 
process, mediators further support Self-Determination by 
making appropriate disclosures about themselves and the 
specific mediation approaches they use.

OMA SELF-DETERMINATION. Mediators respect, value, 
and encourage the ability of each participant to make 
individual decisions regarding what process to use and 
whether and on what terms to resolve the dispute.

10

OMA Confidentiality. Confidentiality is a fundamental 
attribute of mediation. … Mediators are aware of, comply 
with, … laws and regulations regarding confidentiality, 
non-discoverability, and inadmissibility of mediation 
communications, as well as any applicable exceptions.   

See, ORS Chapter 36.  Numerous statutory exceptions.  NOTE:  
Applicability of Oregon Public Meeting and Public Records laws.  
See, ORS Chapter 192 and Oregon Attorney General’s 
“Administrative Law Manual.” 

OMA IMPARTIAL REGARD. Mediators demonstrate 
Impartial Regard throughout the mediation process by 
conducting mediations fairly, diligently, even-handedly, 
and with no personal stake in the outcome …
Note: Difference between neutrality, impartiality, and 
impartial regard.
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OMA PROCESS AND SUBSTANTIVE COMPETENCE. 
Mediators fully and accurately represent their knowledge, 
skills, abilities, and limitations. They mediate only when 
they offer the desired approach and possess the level of 
substantive knowledge, skills, and abilities sufficient to 
satisfy the participants’ reasonable expectations.

OMA DUAL ROLES AND HYBRID PROCESSES. … 
Mediators do not provide participants with legal advice, 
therapy, counseling, or other professional services during 
mediation without the prior Informed Consent of the 
participants. Mediators do not engage in any other 
services for any of the participants involving the same or 
significantly related issues, unless the other participants 
provide their Informed Consent. … (Emphasis added.)

12

Section 1.4.  An approved mediator, when mediating under ORS 
36.185 to 36.210 or 107.755 to 107.795, is required to:

(1)  Disclose to the determining authority and the participants at least 
one of the relevant codes of mediator ethics, standards, 
principles, and disciplinary rules of the mediator's relevant 
memberships, licenses, or certifications. It is not the court’s 
responsibility to enforce any relevant codes of mediator ethics, 
standards, principles, and/or rules;

(2)  Comply with relevant laws relating to confidentiality, 
inadmissibility, and nondiscoverability of mediation 
communications including, but not limited to, ORS 36.220, 
36.222, and 107.785; and

CJO 05-028 – Mediator Ethics 
and Qualifications

https://www.courts.oregon.gov/courts/multnomah/programs-
services/Documents/Mediation_CJO_05028.pdf

https://www.courts.oregon.gov/courts/multnomah/programs-services/Documents/Mediation_CJO_05028.pdf
https://www.courts.oregon.gov/courts/multnomah/programs-services/Documents/Mediation_CJO_05028.pdf
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(3)  Inform the participants prior to or at the commencement of the  
mediation of each of the following:

(a) The nature of mediation, the role and style of the mediator, 
and theprocess that will be used;

(b) The extent to which participation in mediation is voluntary 
and the ability of the participants and the mediator to 
suspend or terminate the mediation;

(c) The commitment of the participants to participate fully and 
to negotiate in good faith; 

(d) The extent to which disclosures in mediation are 
confidential, including during private caucuses;

(e) Any potential conflicts of interest that the mediator may have, 
i.e., any circumstances or relationships that may raise a 
question as to the mediator’s impartiality and fairness;

(f) The need for the informed consent of the participants to any 
decisions;

(g) The right of the parties to seek independent legal counsel, 
including review of the proposed mediation agreement 
before execution;

(h) In appropriate cases, the advisability of proceeding with 
mediation under the circumstances of the particular dispute;

(i) The availability of public information about the mediator 
pursuant to Section 1.5; and

(j) If applicable, the nature and extent to which the mediator is 
being supervised. (Emphasis added)

14
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[Cartoon omitted] 
Two persons seated next to each other at cocktail bar, 
caption “So much is written, so little advanced.”

Mediator Approaches (Roles)

Transform.         Facilitative Evaluative

Hybrid

If Freud, Jung, Rogers & Beck were Mediators 
– Who would the Parties Pick?  43 Idaho Law 
Review 643 (2007)

16

Mediator Approaches in Practice

Approach “Transformative” “Facilitative” “Evaluative”
Negotiation 
Theory

Interest-Based 
Relational

Interest-Based 
Preference

Rights-Based 
Distributive

Mediator’s 
Value Process Process Results

Central 
Actor Client Client Attorney-

Focused
Reference 
Points Relationship Relationship 

Preference
Legal Rights & 
Responsibilities

Communi-
cation Style Listen Explore Argue

Goal Fairness & 
“Resolution”

Prefer 
“Resolution”

Power & 
“Settlement”
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Approach “Transformative” “Facilitative” “Evaluative”

Decision-
Making 
Reference 
Points

Perceptions & 
Subjective 
Standards

Combination
Evidence & 
Objective 
Standards

Length of 
Sessions Longer In-Between Shorter

Underlying 
Values Self-Determination Both Protection of 

Rights
Disclosure 
Expectation Full Disclosure Full Disclosure 

Preference
“Secret” 

Information OK

18

Approach “Transformative” “Facilitative” “Evaluative”
Length 
Assumption

One or More 
Sessions

One or More 
Sessions One Session

Mediator’s 
Skills Process Expertise

Process 
Expertise & 

Subject Matter 
Familiarity

Process 
Familiarity & 

Subject Matter 
Expertise

Party’s 
Interests Non-Economic Economic & 

Non-Economic
Primarily 
Economic

Negotiation 
Style Collaborative Combination Aggressive

Reality 1: Many Mediators use a Hybrid Approach.
Reality 2: There is a lack of clarity surrounding what these 

terms mean in practice.
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Mediator’s Role?

Consider the parties as travelers headed to a rendezvous at 
"agreement" and they get stuck on the way. 

• Is the mediator someone who helps only procedurally so 
they can find their own way to their own agreement?  
(Transformative)

• Is the mediator someone who gives them input (ideas, 
information, etc.) that might help them find a different and 
hopefully better rendezvous? (Facilitative)

• Is the mediator someone who “knows” where they should 
meet and tries to get them there? (Evaluative)

Ninth Circuit Mediator, Chris Goelz, JD

20

The Mediator’s Dilemma

Deformation Professionalle is the tendency to look at 
things according to the conventions of one’s own 
professions, forgetting any broader point of view. 

See ALEXIS CARREL, L'HOMME, CET INCONNU 43 (1935).
Mediator Practice Models: The Intersection 
of Ethics and Stylistic Practices in 
Mediation, 33 Willamette Law Review 703 
(1997)

http://en.wikipedia.org/wiki/Alexis_Carrel
http://en.wikipedia.org/wiki/Man,_The_Unknown
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The Intersection of 
Ethics and Approaches 

Facilitate Communication

Raise Options

Play Devil’s Advocate

Raise Issues or Defense

Offer Opinion on Outcome
High

MEDIATOR’S
ETHICAL

CONCERNS

Low

Transformative EvaluativeFacilitative

Mediator Practice Models: The Intersection 
of Ethics and Stylistic Practices in 
Mediation, 33 Willamette Law Review 703 
(1997)

“Old Saws”
1) Mediators own the process
2) Attorneys and their clients own the outcome
3) Mediators don’t have outcome preferences

Provocative “New Saws”

1) Mediators, attorneys and clients should own the process 
2) Attorneys and their clients may not actually own the 

outcome 
3) Mediators do have preferences over outcomes

Mediators or Master Manipulators?

Availability Cascade = “Self-reinforcing process in which a collective belief gains 
more and more plausibility” through its regular/consistent repetition in public 
discourse.

22
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Mediator Motivations
1) Deal Maker Reputation (Settlement rate, Return business)
2) Power Balancer (Process)
3) Settlement is Good – Litigation is Bad
4) Advocate for the “Fair Result” (“Helping the powerless”) 

(Substance) 
5) Competitive (Want to succeed whatever the game);
6) Utilitarian (Want an outcome that maximizes happiness) 
7) Biases, conscious or not
8) Need to feel earned fee
9) Satisfy parties 

23

Mediators Use Rhetorical Tactics

24

Rhetoric presents existing information in a way that can 
manipulate a person’s thinking. These “rhetoric-made” 
realities go to the heart of the mediator’s craft… or do they? 

Forensic: “Attempts to change what we see as the truth 
about the past” (E.g., “Is it possible their 
intent was [positive] …”) 

Epideictic: “Attempts to reshape views of the present” 
(E.g., “You have a choice - fix blame or fix 
the problem.”) 

Deliberative: “Attempts to make the future” (E.g., 
“Wouldn’t it be better to build a 
relationship than build a case?”) 
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Mediator Ethical Challenges 

• Rhetorical tactics impart power to mediators.

• Every mediator action exercises some form of power 
while mediating; so, let’s own it for crying in the night!

• If we don’t, how is it safe for parties to engage in 
mediation?  

• Safer if we use ethical standards.

25

26

1) Rectifying Power Imbalances (Substantive or  
Process?)

• What is it?  When do we we do it and why?
• What are the upsides and downsides of doing it?

2) Reality Testing (E.N.E. vs. MED?)
• What is it?  When do we we do it and why?
• What are the upsides and downsides of doing it?

3) Legal Information vs. Legal Advice
• What’s the difference? 

4) Asking Questions versus Making Statements 
• What’s the practical difference? 
• Which allows for greater self-determination? 
• Timing and tone are everything!

Where the Rubber Hits the Road 
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What do we do on the ground?

1. If you had to identify with one approach, which one 
would it be?

A. Evaluative
B. Between Evaluative and Facilitative
C. Facilitative
D. Between Facilitative and Transformative
E. Transformative

27

2.   What do typical participants expect of you?

A. Process expertise
B. Process expertise and subject matter familiarity 
C. Subject matter expertise
D. Subject matter expertise and process familiarity
E. Both process expertise and subject matter 

expertise

28



 15Ethical Considerations in Mediation

3. What do you typically do when one side is mistaken 
about the law?

A. Do nothing
B. Ask a question that might cause the parties to 

rethink their mistake
C. Suggest the parties research it
D. Explicitly point out mistake
E. Explicitly point out mistake and provide the correct 

information   

29

4. Would your answer change if each side was 
mistaken?

A. Yes
B. No

30
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5. Assuming you did raise it, with whom would you 
raise it?

A. The side it helps
B. The side it hurts
C. All sides

31

32

• 2018: OSB / WSB ADR and Litigation Sections 
• 79 mediators and 49 advocates

1) Both prefer a mediation approaches that is between Evaluative and 
Facilitative (mediators 43% and advocates 45.7%.)

2) When it came to process and subject matter knowledge, 56% of the 
mediators say they should have “expertise” in both, while 35% of 
advocates believe that is needed.  

3) Regarding the use of joint sessions.  58.3% of Mediators reported they 
either occasionally, frequently, or always used them. Advocates, however, 
overwhelmingly fell in the “never” and “rarely” categories (78.2%).  

4) Mediators (31.7%) were more likely than advocates (13.1%) to disagree 
with the use of Mediator Proposals.  

5) Advocates wanted mediators to offer an opinion about the likely 
outcome “frequently” (37%), whereas Mediators were most likely to say 
they “never” (25.3%) provided an opinion. 

OR and WA Mediator/Advocate Survey
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6) Mediator discretion when sharing information: Agree?  60% of Mediators
did not agree while 43% of Advocates did agree.

7) Mediators pointing out mistakes of law: Agree?  52% of Advocates
wanted this done but 14% of Mediators do it.

8)  Mediators should emphasize weaknesses and diminish strengths: 
Agree?  59% of Advocates agreed compared to 39% of Mediators.

9) Perhaps the most interesting difference was the client satisfaction 
answers. Almost every Mediator thought participants were typically either 
“satisfied” or “very satisfied” (97.5%), whereas only 60.9% of Advocates
said their clients were typically “satisfied.”  No advocate reported their 
clients typically being “very satisfied.”  This difference should alarm 
mediators and should prompt us to reflect on our practices. 

See, Ex. A
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolu
tion/newsletter/mar2018/imperati-howington-mediation-is-risky-business.pdf

Implementation

• Opening Email (Ex. B)

• Annotated Agreement to Mediate (Ex. C)

• Pre-Mediation Conversation (Next 2 Slides)

34

https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/newsletter/mar2018/imperati-howington-mediation-is-risky-business.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/newsletter/mar2018/imperati-howington-mediation-is-risky-business.pdf
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Pre-Mediation Conversation 
Potential Topics

1) Which mediator approach do you prefer, and why?
2) What confidentiality issues concern you?
3) To whom do you prefer I talk to most, the party or attorney?
4) What is more important to you, “legal rights and responsibilities” 

or “underlying interests?”
5) What do you see as the advantages and disadvantages of 

caucusing versus joint session work? 
6) Which is most important to you: A) Process expertise, B) Subject 

matter expertise, C) Process expertise and subject matter 
familiarity, or D) Process familiarity and subject matter 
expertise?

7) Do you want “legal information?”
8) Do you want “factual information?”  

9) To what extent, if any, do you want me to choose what 
information to convey to the other side?

10) To what extent, if any, do you want me to help the parties 
understand and/or repair underlying relationships?

11) What do you want me to do, if anything, when a party fails to 
raise a relevant factual issue or legal point?

12) To what extent, if any, do you want me to offer settlement 
options?

13) To what extent, if any, do you want me to express opinions 
about the likely outcome?

14) What should I do when a party is about to accept a 
settlement that is not as good as the result they would likely 
get in court?

15) What if you give me guidance that is different from the other 
side’s guidance on these issues … are you good with that?
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Implementation, continued

• MOU (Ex. D)

• Opening Statement (Next Slide)

37

Opening Statement
EXPLAIN ROLES & GROUNDRULES

• Your Role: What it is and What it is not. 
• Transformative – Facilitative – Evaluative
• Order of “presentations” – same as in trial given burden of proof
• Full opportunity to speak
• Save settlement proposal for caucus

CONFIDENTIAL
• What is said here stays here: Will not testify
• Exceptions: Refer to your Agreement to Mediate /Required by law

CAUCUS
• Private meeting.  Confidential 
• Ask questions and go through risk analysis
• May feel impatient with pace

IMPASSE
• You’ll want to leave three times!
• Permission to change approach

QUESTIONS and COMMITMENT 
• Work hard toward resolution 
• Sign Agreement to Mediate
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Suggested Reading
• What if Jon Stewart and Stephen Colbert Reacted to Simon & Rhoades 

on Imperati on Bush and Folger! Mediate.com (September 2015).
• Ironically, Bush and Folger are Evaluative, Mediate.com (May 2015).
• Veils and Cloaks of Ignorance: Under-used Tools for Conflict Resolution, 

30 Ohio St. Journal of Dispute Resolution 45 (2014-15).
• Why Does Anyone Mediate if Mediation Risks Psychological 

Dissatisfaction, Extra Costs and Manipulation? Three Theories Reveal 
Paradoxes Resolved by Mediator Standards of Ethical Practice, 29 Ohio 
St. Journal of Dispute Resolution (2014).

• If Freud, Jung, Rogers and Beck Were Mediators, Who Would the Parties 
Pick and What Are the Mediator's Obligation, 43 Idaho Law Review 643 
(2007).

• Mediator Practice Models: The Intersection of Ethics and Stylistic 
Practices in Mediation (Excerpts) 33 Willamette Law Review 703 (1997)

Links to above articles at: http://www.mediate.com/icm/pg23.cfm

40

Closing Dance Number
Time for Insightful Participation!
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In five words or less, please describe 
one point, topic, issue, or insight

you want to think more about.

41

42

Pithy Poem

There once was a mediator named Stan, 
Who had not an ethical plan. 

He said to his fears, move over, 
I’ll try full disclosure. 

Informed consent he found was great,
Now, the parties can mediate!  
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Go Forth, Do Good, and Avoid Evil!

We’re Out!

Glad You Came

43
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1 
 

What is a Lawyer’s “Role” When They are the Mediator?  It’s Complicated! 
 
INTRODUCTION 
 
The answer seems instinctively clear, but is it?  Do parties and their lawyers really know, or do 
they just assume they know?  Do all mediators define their role the same way?  Do mediators 
generally assume the specific parties and their attorneys know the mediator’s role definition 
and what that means as a practical matter?  Think of two parties and their mediator, each with 
a potentially different definition.  For example, here are some of the options surrounding what 
style/approach underlies the mediator’s role. 
 

M
ed

ia
to

r 
 A

ss
um

pt
io

n 
(M

) 

Party A Assumption (A) 
 Transformative Facilitative Evaluative 
 

Transformative 
 

M, A, B   

 
Facilitative 

 
 M, A, B  

 
Evaluative 

 
  M, A, B 

Party B Assumption (B) 
 
There is only a 33% chance that everyone makes the same assumption … not good odds.  If the 
mediator implements her assumption without getting a pre-session agreement, there are three 
possible outcomes, all of which are negative: 1) Party A is unhappy, 2) Party B is unhappy, or 3) 
Each is unhappy.  See, If Freud, Jung, Rogers, and Beck were Mediators, Who Would the Parties 
Pick and What are the Mediators’ Obligations?  Samuel J. Imperati with David C. Brownmiller 
and Dena Marshall, © 43 Idaho Law Review 643 (2007) 
 
RULES AND STANDARDS 

The ABA lists various ADR policies and standards that guide mediator roles and behaviors.  
https://www.americanbar.org/groups/dispute_resolution/policy_standards/.  To answer, 
“What is the “Role” of a Lawyer When They are the Mediator,” this article focuses on: 

1)  the ABA’s Model Rules of Professional Conduct, 
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of
_professional_conduct/, and  

2) the Model Standards of Conduct for Mediators 
https://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resoluti
on/model_standards_conduct_april2007.pdf   

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/
https://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/model_standards_conduct_april2007.pdf
https://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/model_standards_conduct_april2007.pdf
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2 
 

 
LAWYER CONDUCT – ABA 
 
Rule 2.4 of the ABA’s Model Rules of Professional Conduct, Lawyer Serving as Third-Party 
Neutral, states: 
 

(a) … Service as a third-party neutral may include service as an arbitrator, a mediator or 
in such other capacity as will enable the lawyer to assist the parties to resolve the 
matter. 

 
(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the 
lawyer is not representing them. When the lawyer knows or reasonably should know 
that a party does not understand the lawyer's role in the matter, the lawyer shall explain 
the difference between the lawyer's role as a third-party neutral and a lawyer's role as 
one who represents a client.  (Emphasis added.) 
https://www.americanbar.org/groups/professional_responsibility/publications/model_r
ules_of_professional_conduct/rule_2_4_lawyer_serving_as_third_party_neutral/ 

 
The obligation is clear, so how does a lawyer mediator comply?  What are the necessary 
elements of the “explanation” surrounding “the lawyer’s role as a third party neutral?”  It is 
probably not enough just to say, “I’m not your lawyer,” but how many of us leave it at that?  
What other topics should be covered? 
 
The Model Rule Comments provide some guidance.  Comment 2 suggests: 
 

… Lawyer-neutrals may also be subject to various codes of ethics, such as … the Model 
Standards of Conduct for Mediators jointly prepared by the American Bar Association, 
the American Arbitration Association, and the Society of Professionals in Dispute 
Resolution.  (Emphasis added.) 

 
Comment 3 discusses the extent of the “explanation.” 
 

… paragraph (b) requires a lawyer-neutral to inform unrepresented parties that the 
lawyer is not representing them. For some parties, particularly parties who frequently 
use dispute-resolution processes, this information will be sufficient. For others, 
particularly those who are using the process for the first time, more information will be 
required. Where appropriate, the lawyer should inform unrepresented parties of the 
important differences between the lawyer's role as third-party neutral and a lawyer's 
role as a client representative, including the inapplicability of the attorney-client 
evidentiary privilege. The extent of disclosure required under this paragraph will depend 
on the particular parties involved and the subject matter of the proceeding, as well as 
the particular features of the dispute-resolution process selected. … 
https://www.americanbar.org/groups/professional_responsibility/publications/model_r

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_2_4_lawyer_serving_as_third_party_neutral/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_2_4_lawyer_serving_as_third_party_neutral/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_2_4_lawyer_serving_as_third_party_neutral/comment_on_rule_2_4/
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ules_of_professional_conduct/rule_2_4_lawyer_serving_as_third_party_neutral/comm
ent_on_rule_2_4/ 

 
MEDIATOR CONDUCT – ABA  
 
Beyond the “I’m not your attorney” discussion, what are the issues the mediator should discuss 
when explaining their role?  The Model Standards of Conduct provide additional guidance.  The 
relevant sections, with emphasis added, state: 
 

Preamble 
 
… They serve three primary goals: to guide the conduct of mediators; to inform the 
mediating parties; and to promote public confidence in mediation as a process for 
resolving disputes. 
 
Note on Construction 
 
…  Various aspects of a mediation, including some matters covered by these 
Standards, may also be affected by applicable law, court rules, regulations, other 
applicable professional rules, mediation rules to which the parties have agreed 
and other agreements of the parties.  These sources may create conflicts with, 
and may take precedence over, these Standards. 
… 
the Standards might be viewed as establishing a standard of care for mediators. 
 
STANDARD I. SELF-DETERMINATION 
 
A. A mediator shall conduct a mediation based on the principle of party self-
determination.  Self-determination is the act of coming to a voluntary, 
uncoerced decision in which each party makes free and informed choices 
as to process and outcome.  Parties may exercise self-determination at 
any stage of a mediation, including mediator selection, process design, 
participation in or withdrawal from the process, and outcomes. 
… 
 
STANDARD IV. COMPETENCE 
 
A. A mediator shall mediate only when the mediator has the necessary 
competence to satisfy the reasonable expectations of the parties. 
 

1. … A person who offers to serve as a mediator creates 
the expectation that the person is competent to mediate effectively. 

… 
 

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_2_4_lawyer_serving_as_third_party_neutral/comment_on_rule_2_4/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_2_4_lawyer_serving_as_third_party_neutral/comment_on_rule_2_4/
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STANDARD VI. QUALITY OF THE PROCESS 
 
A. A mediator shall conduct a mediation in accordance with these Standards 
and in a manner that promotes diligence, timeliness, safety, presence of 
the appropriate participants, party participation, procedural fairness, party 
competency and mutual respect among all participants. 
… 

5. The role of a mediator differs substantially from other professional 
roles.  Mixing the role of a mediator and the role of another 
profession is problematic and thus, a mediator should distinguish 
between the roles. …  

 
MEDIATOR CONDUCT – OREGON  
 
Is this sufficient guidance?  The Oregon Mediation Association did not think so when it adopted 
its Core Standards of Mediation Practice. http://ormediation.org/wp-
content/uploads/2016/04/CoreStandardsFina_2005.pdf.  Among other changes to the Model Standards 
of Conduct for Mediators, it added the following section, largely to address the “role” issue.  It states in 
relevant part with emphasis added: 
 
 II. INFORMED CONSENT  
 

To fully support Self-Determination, mediators respect, value, and encourage 
participants to exercise Informed Consent throughout the mediation process.  This 
involves making decisions about process, as well as substance, including possible 
options for resolution. …  
 
Comments  
 
1. Informed Consent is a critical part of a participant’s ability to exercise Self-
Determination.  
 
2. Mediators should disclose or offer to disclose the information reasonably necessary 
for each participant to make informed decisions about whether to use the mediator and 
whether to participate in a specific mediation process and approach.  Mediators should 
explain their approach, along with the roles of the mediator, participants, 
representatives, and others in attendance.  
… 
4. Mediators should disclose information regarding conflicts of OMA Core Standards 
interest, fees, relevant relationships, process competency, and substantive knowledge 
of the subject matter in dispute.  Mediator disclosures should be truthful and not 
misleading by omission.  
 
 

http://ormediation.org/wp-content/uploads/2016/04/CoreStandardsFina_2005.pdf
http://ormediation.org/wp-content/uploads/2016/04/CoreStandardsFina_2005.pdf
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OTHER FACTORS IMPACTING ROLE 
 
There are many additional issues facing the mediator when explain their role and there is 
disagreement between mediators and their party advocates.  The author and his Senior 
Associate, Devin Howington, PhD, summarized a survey that was sent to the ADR and Litigation 
sections of the Oregon and Washington State Bar Associations.  Mediation is Risky Business: 
Research Tells Us Where Mediators and Advocates Disagree.  In all, 125 people responded to 
the survey (79 mediators and 49 advocates).  Highlights of the results follow:   

 
1) Both prefer a mediation style that is between Evaluative and Facilitative (mediators 

43% and advocates 45.7%.)  Interestingly, 17.4% of advocates were unsure of the 
differences between the approaches.  What does this say about the mediator’s 
obligations of Full Disclosure and Informed Consent? 

 
2) When it came to the quantum of process and subject matter knowledge, 56% of the 

mediators say they should have “expertise” in both, while 35% of advocates believe 
that is needed.  Rather, 48% of advocates want the mediator to have process 
“expertise” and subject matter “familiarity.”  Does this mean that advocates are less 
interested in mediators predicting the likely outcome than they are in having us be 
process guides? 

 
3) When it came to mediator behavior during the session, the results were mixed. One 

of the largest differences in opinion was the use of joint sessions.  Mediators were 
typically open to using joint sessions, with 58.3% of mediators reporting they either 
occasionally, frequently, or always used them.  41.8% reported they rarely or never 
used them.  Advocates, however, overwhelmingly fell in the “never” and “rarely” 
categories when asked about their preference for joint sessions (78.2%).  Future 
surveys will ask why that is the case. 

 
4) Some mediators and advocates agreed that mediator proposals were an appropriate 

tool, but mediators (31.7%) were more likely than advocates (13.1%) to disagree or 
strongly disagree with their use.  If the matter didn’t settle, advocates wanted 
mediators to offer an opinion about the likely outcome of the case either 
“frequently” (37%) or “occasionally” (28%), whereas mediators were most likely to 
say they “rarely” (34.2%) or “never” (25.3%) provided an opinion.  

 
5) Sharing Information at Mediators Discretion: Agree?  60% of mediators did not 

agree while 43% of advocates did agree. 
 
6) Mediators pointing out mistakes of law: Agree?  52% of advocates wanted this done 

but 14% of mediators do it. 
 
7) Mediators should emphasize weaknesses and diminish strengths: Agree?  59% of 

advocates agreed compared to 39% of mediators. 
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8) Perhaps the most interesting difference came from examining client satisfaction.  

Almost all mediators thought clients were typically either “satisfied” or “very 
satisfied” (97.5%), whereas only 60.9% of advocates said their clients were typically 
“satisfied.”  No advocate reported their clients typically being “very satisfied.”  This 
difference should alarm mediators and should prompt us to reflect on our 
effectiveness.  

 
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution
/newsletter/mar2018/imperati-howington-mediation-is-risky-business.pdf.   

 
DISCUSSION and RECOMMENDATION 
 
Would a more fully disclosing explanation of the mediator’s role improve the satisfaction 
results?  Probably, especially if what advocates and parties want is at odds with our ethical 
standards.  For example, advocates want more mediator opinions and more mediator proposals 
than mediators typically say they offer.  To what extent can mediators provide proposals and 
opinions and still be Impartial?  Is obtaining Informed Consent from the parties sufficient to 
overcome that obstacle?  If we do offer opinions, do parties understand the difference between 
opinions and legal advice?  
 
It is one thing to describe the mediator’s “role” generally, but the devil is in the details.  A more 
complete role explanation is consistent with Self-Determination and Informed Consent.  Here 
are some topics the mediator might explain to the parties and their attorneys or ask them for 
their preferences.  Their satisfaction is likely to increase if mediators clearly define the actual 
behaviors behind the role explanation.  If the mediator is unable to satisfy their reasonable 
expectations, perhaps the mediator should decline to serve. 
 

1) Which mediator approach do you prefer, and why? 
2) What confidentiality issues concern you? 
3) To whom do you prefer I talk to most, the party or attorney?  
4) What is more important to you, “legal rights and responsibilities” or “underlying 

interests?” 
5) What do you see as the advantages and disadvantages of caucusing versus joint 

session work?  
6) Which is most important to you: A) Process expertise, B) Subject matter expertise, C) 

Process expertise and subject matter familiarity, or D)  Process familiarity and 
subject matter expertise? 

7) Do you want “legal information?” 
8) Do you want “factual information?”   
9) To what extent, if any, do you want me to choose what information to convey to the 

other side? 
10) To what extent, if any, do you want me to help the parties understand and/or repair 

underlying relationships? 

https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/newsletter/mar2018/imperati-howington-mediation-is-risky-business.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/newsletter/mar2018/imperati-howington-mediation-is-risky-business.pdf
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11) What do you want me to do, if anything, when a party fails to raise a relevant factual 
issue or legal point? 

12) To what extent, if any, do you want me to offer settlement options? 
13) To what extent, if any, do you want me to express opinions about the likely 

outcome? 
14) What should I do when a party is about to accept a settlement that is not as good as 

the result they would likely get in court? 
15) What if you give me guidance that is different from the other side’s guidance on 

these issues … are you good with that? 
 
CONCLUSION 
 
The field would benefit from an exploration of the practical mediator behaviors flowing from 
the various aspects of a mediator’s “role.”  The issues are more complicated than they appear.  
If Self-Determination and Informed Consent mean anything, mediators should spend sufficient 
time discussing their role in such a way that the parties actually understand and receive the 
mediator behaviors they want in that particular case.  It seems fitting to end with a poem!  
 

There once was a mediator named Stan,  
Who had not an ethical plan.  

He said to his fears, move over,  
I’ll try full disclosure.  

Informed consent he found was great.  
Now, the parties can mediate! 

 
Sam Imperati, JD is the Executive Director of ICMresolutions, 
(www.ICMresolutions.com,) a Northwest-based, national provider of dispute 
resolution and training services. He appears in the 2006 through 2022 editions 
of The Best Lawyers in America for mediation.  Sam has been an attorney for 
over 42 years, enjoys Martindale-Hubbell’s highest lawyer rating (AV 
Preeminent), and has managed more than 2,500 disputes. His legal background 
includes plaintiff and defense work, management, and labor, along with 
litigation and appeals. He was formerly Assistant Corporate Counsel with Nike, 

in private practice, and has handled litigation and mediated everything from “Admiralty to 
Zoning.” He has served as a Judge Pro Tem and as Chair of the Oregon State Bar Alternative 
Dispute Resolution (ADR) Section.  Sam has taught decision-making, negotiation, and leadership 
at Willamette’s MBA Program. He has also taught environmental dispute resolution at Lewis 
and Clark Law School. He has provided numerous interactive decision-making, mediator skills, 
advocacy, and dispute resolution trainings. Sam graduated magna cum laude from the 
University of Santa Clara, and from the University of California at Davis, where he was a law 
review, volume editor.  
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Greetings: 
 
As you know, mediation is a voluntary process that affords all parties the best opportunity to 
explore a dispute in a confidential environment and reach agreement. I can personally attest to 
its success in cases ranging from “Admiralty to Zoning.” My background information is 
attached.  
  

Date and Time: March 2, 9:30 AM to completion 
Location: Zoom with Invite to follow 

 
By February 23, 2022, please complete the following tasks: 
 

1) Review, sign, and return our form Agreement to Mediate. Statutory confidentiality (ORS 
Chapter 36) applies until it is signed.  All other provisions apply now unless you notify 
me otherwise in writing. 

 
2) Submit the required advance deposit in the amount of $1,000.00. (ICM’s tax 

identification number is 93-1120384.) Our fee, plus expenses, is to be split evenly 
between the parties unless otherwise agreed in writing.  

 
3) Send me a confidential case summary (approximately 5-10 pages) in Word to help me 

prepare for the mediation. Any exhibits may be sent as a separate PDF file. This analysis 
should cover the following topics: 

 
a) brief review of the procedural status of the case;  
b) brief factual overview;  
c) list separately the key factual and legal issues including a detailed “damages” 

analysis;  
d) bullet-style list of your factual/legal strengths;  
e) candid, bullet-style list of the other party's factual/legal strengths, along with 

your response;  
f) underlying business or personal needs of both parties from a non-monetary 

perspective;  
g) history of settlement discussions including the last proposals and “whose court 

the ball is in;” 
h) your view as to the past & current barriers to settlement including your realistic 

view of the settlement range;  
i) highlighted copies of the key documents;  
j) summary of any other information or highlighted documents that will assist me 

in working with you; and  
k) tell me specifically whether a party representative with complete authority to 

fully resolve all issues will be present because we cannot proceed meaningfully 
without the actual decisionmakers at the table. 
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We should have a 15-to-30-minute call after I receive your material and prior to the mediation.  
I would like to discuss the various mediator approaches, as well. When are you available? 
 
Finally, I have attached a form mediation Memo of Understanding for your consideration. We 
will edit and complete it upon settlement. If you prefer your own version, please send me a 
Word version in advance. 
  
I look forward to working with you. Pease contact me with any questions, comments, concerns, 
or suggestions. 
  
Thanks, Sam 
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Agreement to Mediate with Training Annotations and Author Commentary 

Not Part of the Agreement When Used in Practice 
Make your own choices about these provisions. 

Get Independent legal advice. 
 

Agreement to Mediate (“Agreement”) 

Case Name: __________________________________________   Number: ________ 

Mediation is a process in which a Mediator assists and facilitates two or more parties to a controversy in 
reaching a mutually acceptable resolution of the controversy and to issues related to the mediation 
process.1 It includes joint and individual communications, and related communications that involve the 
Mediator after the mediation process is terminated.2 You make the decisions with Your informed 
consent. The Mediator will not force You to make a decision or make one for You. Unless mediation is 
mandatory, You may suspend or end the process at any time, as may the Mediator.3   

A. Your Role: Every party, attorney, and person who participates, except the Mediator, is a 
“Participant”4 (“You” or “Your.”) You agree to: 1) participate fully; 2) listen without interruption; 3) 
speak candidly; 4) keep an open mind; 5) act respectfully; 6) explore workable options; 7) negotiate in 
good faith; 8) come with full authority to decide; and 9) not electronically record anything or serve 
process.5 

B.   Mediator’s Role: I (“Mediator”) will tell You about any potential conflicts of interest that may raise a 
reasonable question about my impartial regard.6 You have retained me solely as Your Mediator 
(independent contractor) – not as Your attorney, judge, arbitrator, counselor, or other professional7. I 
recommend You seek independent legal and professional advice throughout the process and before You 
sign any agreement, including this one.8 My role is to help You have an open discussion, fully explore the 

 
1 Generally, uses statutory definition. NOTE: Using the terms “I” and “you” was an intentional attempt at a 
conversational voice to set a more exploratory tone and minimize legalese.  
 
2 Adds to statutory definition to include post-mediation communications with the mediator because these 
are becoming more common and the language deals with the confidentiality issues in advance. 
 
4 Outlines the roles of the various people in attendance and refers to them collectively as “Participants” for 
shorthand convenience. This also attempts to solve problems where the statute refers to “parties” when it 
should be broader for confidentiality purposes. 
 
5 Designed to remind Participants of their responsibilities so there is full disclosure and Informed Consent. 
 
6 A reminder to the mediator and participants that conflicts of interest should be disclosed and permission to 
proceed given upfront. 
 
7 Broader than “not your lawyer” because not all mediators are lawyers and the parties, however misguided, 
my see our role as broader than it actually is. 
 
8 Good practice and required by OSB RPCs. http://www.osbar.org/_docs/rulesregs/orpc.pdf  
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issues, and consider the possibilities. I use several mediation approaches/styles (e.g. facilitative, 
evaluative, and hybrid) and I raise factual, legal and practical considerations (e.g. options, proposals, and 
impressions, etc.,) even if not raised by one or more of the parties.9 I may help with a settlement 
agreement, but only as a scrivener.10 I am bound by the Oregon State Bar Rules of Professional conduct 
(Bar Rules) and I am guided by the Oregon Mediation Association Core Standards of Mediation Practice 
(OMA Standards). Information about me is at ICMresolutions.11  

C.  Confidentiality: It is very important because it encourages people to be candid. Mediation 
communications are confidential (secret), non-discoverable (not to be used in a court process), and 
inadmissible (as evidence). (“Confidential”/ “Confidentiality.”)12  Mediation communications include all 
communications of any kind or nature between or among some or all of the Participants until a written 
settlement agreement is signed, or the mediation ends by written notification by a party or the 
Mediator to all the parties and the Mediator.13 (Remaining parties may continue to mediate.)14  No 
Participant will subpoena or otherwise request the Mediator to testify or disclose any mediation 
communications. Each Participant intends for the communications to be Confidential.15 If a public body 
or state agency is participating, it will tell us if its rules are different before any substantive 
communications are made to anyone.16         

 
 
9 The OSB RPC requires lawyers to outline their “role” and is otherwise good practice. See also, Oregon’s CJO. 
http://www.courts.oregon.gov/rules/Other%20Rules/05cER001sh.pdf  
 
10 OSB RPC and otherwise good practice. 
 
11 Required by CJO in court annexed mediation and is otherwise good practice. See, above web links.  
 
12 More accessible language for participants. 
 
13 Intended to draw a brighter line than the Alfieri decision. See, https://conference.plfdefense.org/wp-
content/uploads/2016/05/2017-PLF-Defense-Panel-Conference-Materials-1.pdf starting at page 247.  
  
14 Intended to address this situation upfront so the remaining parties may continue mediating without signing 
a new Agreement to Mediate. Related issue: sometimes parties are added to a mediation in cases where a 
party has withdrawn. Practice Tip: Put understandings in writing about the confidentiality issues. Id. when a 
new party is added without another withdrawing.  
 
15 Included to establish participant intent surrounding confidentiality in case there is a dispute or litigation 
over meaning. See also, mediator decides confidentiality issues in Section F. (Endnote 32) 
 
16 Practice Tip: Be on high alert if a participant is part of the executive branch of state government. The rules 
are different. Also be aware, that the confidentiality rules in federal matters are different, so do not use 
Oregon statutory language, which people often do because they think they can if the mediation takes place in 
Oregon. 
 

http://www.osbar.org/_docs/rulesregs/orpc.pdf
http://ormediation.org/wp-content/uploads/2016/04/CoreStandardsFina_2005.pdf
https://conference.plfdefense.org/wp-content/uploads/2016/05/2017-PLF-Defense-Panel-Conference-Materials-1.pdf
https://conference.plfdefense.org/wp-content/uploads/2016/05/2017-PLF-Defense-Panel-Conference-Materials-1.pdf
http://www.icmresolutions.com/
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Oregon law applies except where inconsistent with this Agreement,17 which applies retroactively to 
when any party first contacted the Mediator. Some Agreement provisions intentionally depart from or 
clarify current statutory and case law. 18  The confidentiality statute is here, Statute. It says generally:19 

1. Each party may not disclose mediation communications with anyone not present, except Your 
spouse, attorney, doctor, therapist, or clergy, etc., (i.e., those with legal privileges, which are not 
waived by mediating).20 

2. You may also communicate with those listed here if they first agree orally to abide by this 
Agreement as though they were a signatory to it: ___________________________________.21   

3.  I will not share what was said or seen if You specifically tell me not to do so.22 

4. I retain the right not to testify or produce documents and You agree not to ask me to testify 
or give information even if one of the exceptions applies.23 

 

 
17 I have made the choice in this Agreement to Mediate to provide generally for more confidentiality and to 
clarify areas where the law is ambiguous or subject to alternative interpretations. This language is an 
example of full disclosure and Informed Consent. Other mediators and the participants may have different 
preferences, which should be reduced to a signed agreement to mediate. 
 
18 Important even though the statute says, the mediation begins with the first contact, if you want to deviate 
from the statute. This is designed to make all changes apply retroactively, not those just found in the statute. 
E.g. some mediation programs say they must disclose things like Child abuse,” but that is not true unless the 
mediator is a mandatory reporter. That is fine if the program wants to make that a rule for all its mediators, 
but it needs to spelled out and should apply retroactively.  
  
19 Designed to be more user-friendly language and provides full disclosure to the actual laws, a customer 
service, if you will. 
 
20 More user-friendly language. Added the non-waiver language because this argument came up in a post-
mediation dispute. 
 
21 I have reason to believe participants breach confidentiality because they talk with folks they should not. 
This is a reminder there is a way to do this legitimately. It also adds the additional safeguard of having the 
recipient of mediation communications agree, at least orally, to maintain confidentiality. 
 
22 The addition of this provision is controversial to many. It gives and takes away confidentiality at the same 
time. As a practical matter, I have reason to believe that mediators do this regularly because they are being 
hired to use their best judgment and it would be over burdensome to get permission to disclose every item 
when many of the things said in caucus are not all that secret. My choice was to be clear about it and get the 
participants’ Informed Consent. 
 
23 Designed to clearly state the Mediator has an independent right under the statute not to disclose 
mediation communications. Some mediators have made disclosures they thought they had to make because 
both parties agreed. That is not true and inconsistent with Impartial Regard. 
 

http://www.leg.state.or.us/ors/036.html
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5. I have Your permission to dispose of any mediation communications and records.24 

D.  Non-Confidential Communications and Exceptions to Confidentiality:  

1. This Agreement is enforceable and not Confidential unless You agree differently in writing, 
that all or part of its terms, are Confidential. Substantive settlement terms that are being 
developed as part of a package settlement agreement (“Interim agreements”) are 
Confidential and unenforceable unless You agree differently in writing. Procedural 
agreements during the process (e.g. civil procedure matters) and the final package 
settlement agreement are enforceable and not Confidential unless You agree differently in 
writing.25   

2. Mediation communications may be disclosed: a) to the extent necessary to enforce, modify, 
or set aside a settlement; b) in any dispute (e.g. malpractice or ethics complaint) between a 
party and the Mediator; (Note: Oregon law limits Mediator liability unless the act or 
omission was made or done in bad faith, with malicious intent or in a manner exhibiting a 
willful, wanton disregard of the rights, safety or property of another;)26 c) ___ (Check if NOT 
applicable) in any dispute (e.g. legal malpractice or ethics complaint) involving a party 
and/or their attorney; or d) if all parties agree in writing.27  

3. Information that was already known, or information that existed before the mediation, but 
was not prepared for it, and public records are not Confidential.   

4. I may: a) report requested information in a court or program case; b) provide information 
for statistical purposes; c) disclose case details for purposes of getting advice; and d) share 
confidential information for research, training or educational purposes, and learning 
purposes; and e) tell appropriate persons information about child abuse, elder abuse, or 
threats to cause injury of any kind.28  

 
24 A general good practice for running a mediation business, but be aware of the malpractice statute of 
limitations timelines, tax issues, and agreements with public bodies that generally have a longer file retention 
policy (e.g. public records) that you contractually agree to when you sign their personal services contracts. 
The fact that they give you permission to do it does not mean you should or have to.  
 
25 I made the decision to require exceptions be in writing to minimize misunderstands down the road. I added 
the sentence on “interim” agreements to proactively manage that dynamic, which can be problematic if not 
addressed in advance.  
 
26 Full disclosure about mediator “immunity” is a good practice.  
 
27 This is to raise and address the Alfieri decision. The OSB Ethics committee is considering whether a lawyer 
must address the issue of limiting their liability to a client pursuant to the RPCs. (See generally, RPC 1.8(h).) 
 
28 Allows for more mediator disclosure. Subsection D) is important when the mediator finds himself in a bind.  
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5.   While I will not share mediation communications You tell me are Confidential, You give me 
permission to use my sole judgment in sharing other communications to facilitate 
settlement.29 

E.  Fee: Fees for all mediation services will be charged at $ X per hour and they include preparation, all 
communications, mediating, and all other activities reasonably necessary to help resolve the 
controversy or issues related to it, plus my out of pocket costs. Each party will be responsible for an 
equal pro-rata share (or their mutually agreed upon share) of the fee and costs. The lawyer representing 
a party is personally responsible for their client’s Mediator’s fees and costs.  Balance is due upon 
receipt of the invoice, and there is a one percent compounded interest per month on unpaid balance. 
There is a $ Y per party cancellation fee within 14 days of scheduled mediation.30 

F.   Other Provisions: This Agreement is enforceable, and it includes the standard contract provisions 
generally found in the legal community where the mediation is held for this type of dispute unless 
specifically addressed in this Agreement. These standard provisions include: Oregon law; local venue; 
severability; survivability; binding effect; notice provisions; legal representation; actual authority to 
bind; no admissions; doubtful and disputed claims; each party responsible for own taxes; hold harmless; 
indemnification and defense; equitable and injunctive relief available; signed and assembled 
counterparts same effect as one original; integration; merger; mutually written; number; gender; 
caption; and execute necessary documents; etc., plus attorney fees and costs to prevailing party for 
breach, including payment for my time, attorney fees, and all costs, including court costs.31  I shall 
decide all confidentiality disputes between You in my sole discretion, which will usually favor 
confidentiality. The terms of this Agreement shall remain in force after termination of the mediation.32    

G.  Questions or Concerns: Please raise them before signing this Agreement.33      

 
29 See FN 22, above. 
 
30 It is good business practice to be clear that the mediator is paid for her work. Attorneys for parties should 
be responsible for the professional services they contract for on behalf of their client. 
 
31 This is the catchall paragraph that balances topic inclusion with brevity. It is far from bulletproof, but at 
least something is in place if there is a problem down the road. 
 
32 Designed to increase the chances that confidentiality is maintained especially considering Alfieri, etc.  
33 Reinforces full disclosure, Informed Consent and Self-Determination. 
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BINDING MEMORANDUM OF UNDERSTANDING:  
ESSENTIAL TERMS AND CONDITIONS OF SETTLEMENT 

THIS MEDIATION BEING CONCLUDED, THE PARTIES AGREE AS FOLLOWS:   

If any of the provisions do not apply, strike and initial the inapplicable language:  

1) This is a final, binding, and enforceable agreement resolving all issues that were raised or 
could have been raised between the parties signing below that arise from or relate to the matters 
presented in this mediation described as ________________. (“Dispute”), unless specif ically 
noted herein. 

2) Each party agrees to mutually release the other, their heirs, representatives, principals, 
successors, agents, employees, officers and directors, and attorneys of all claims, known or 
unknown, arising from or relating to the Dispute. Each party will bear their own fees, costs and 
expenses. 

3) All pending legal actions shall be promptly dismissed with prejudice. 

4) All terms of settlement shall be confidential except as otherwise provided under Oregon Law. 
The parties further agree not to initiate or cause to initiate any complaint, claim or investigation 
against any other party with any governmental agency or professional association. 

5) Terms: 
 

(a)       shall pay to        
 the sum of $    , on or before the ____ day of   , time 

being declared to be of the essence. 

(b)       shall pay to        
 the sum of $    , on or before the ____ day of   , time 

being declared to be of the essence. 

(c)  
 
 
(d) 
 

6) The parties agree that: (Select only one) 
 

 A.  This Memorandum shall act as the final settlement document between the parties and 
may be fully enforced as a complete settlement agreement in accordance with Oregon 
law. Therefore, Sections 7 and 8 below do NOT apply.   
 
As a result, this settlement agreement contains the other standard settlement terms 
generally accepted in the legal community where the mediation is held for this type of 
dispute, including but not limited to the following: Oregon law applicability; Venue: 
____________; severability; survivability; binding effect; notice provisions; legal 
representation; actual authority to bind; no admissions; doubtful and disputed claims, 
each party responsible for own taxes, hold harmless, indemnification and defense, 
attorney fees to prevailing party, integration, merger, mutually written, number, gender 
caption, equitable and injunctive relief, execute necessary documents, etc.   
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Additional terms or documents necessary to implement this settlement shall include: 
______________________________________________________________________ 
______________________________________________________________________ 
______________________________________________________________________ 

 B.  Final settlement documents will be draft by the parties or their respective legal 
counsel in accordance with the terms and conditions contained herein. Therefore, 
Sections 7 and 8 below DO apply.  

7) The parties agree to complete and sign all final settlement documents on or before 
___________________. However, inability to reach agreement on the final form or content of 
the documents will not invalidate this settlement according to the terms contained in this 
Memorandum, which may be fully enforced according to its terms.    
 
8) If the parties cannot agree on the final form or content of the settlement documents, the 
matter will be resolved by: (Select only one) 
 

  A.  Final, binding, and non-appealable arbitration in lieu of trial by a jury or judge. The 
arbitration shall be conducted in accordance with ORS 36.300 ET. Seq. by the Mediator 
before whom this matter was mediated (hereinafter referred to as “the Arbitrator”). The 
Arbitrator shall be empowered to provide any additional language and terms necessary 
or appropriate to effectuate the settlement outlined in this Memorandum, based upon (a) 
all relevant information (confidential or otherwise) provided during the mediation, and (b) 
all other relevant information submitted to the Arbitrator by the parties.  The format of the 
arbitration proceeding shall be within the sole discretion of the Arbitrator and may include 
“Mediation-Arbitration.” The Arbitrator’s fees shall be charged at the rate currently 
prevailing in the legal community in which the arbitration is held, and shall be divided 
equally between the parties and paid in advance. The Arbitrator shall not be held liable in 
an action or proceeding for damages alleged to have resulted from any act or omission in 
the performance of their roles as mediator, mediator-arbitrator, and/or arbitrator, and 
shall have all other immunities and protections provided under Oregon law. 

  B.  Submission to the court with jurisdiction in accordance with then existing law.   

9) All parties agree that prior to signing they have thoroughly reviewed this Memorandum and 
understand and agree with the terms and provisions contained herein. They further agree that in 
the completion of this Memorandum, the Mediator has acted solely as a scrivener, and not as a 
lawyer or advisor for either side. The parties represent that they have had a full and complete 
opportunity to consult with their respective legal counsel prior to signing, acknowledge that this 
Memorandum supersedes all prior agreements or negotiations, oral or written, and acknowledge 
that the mediator has recommend that they seek independent legal advice before signing this 
agreement.   
 
10) The Mediator may authenticate this Memorandum and the signatures of the parties (if 
executed in his presence), but cannot otherwise be compelled to testify, produce, or give any 
other evidence in any proceeding. Signed counterparts and a copy of this Memorandum shall 
have the same force and effect as an original. 
 
11) Notwithstanding termination of the mediation, the terms of the Agreement to Mediate shall 
remain valid and enforceable. 
 
12) In the event suit, action, or arbitration is filed to enforce or interpret this Memorandum, the 



 41Ethical Considerations in Mediation

 3 

prevailing party shall have a right to recover from the losing party all costs and attorney fees in 
accordance with Oregon law. 
 
13) Effective Date of this Settlement: _______    
 
IT IS SO AGREED: 
 
     /       /  
Party        Date  Party        Date 
 
 
     /       /  
Party        Date  Party        Date 
 
 
 
APPROVED: 
 
     /       /  
Attorney for       Date  Attorney for       Date  
 
 
     /       /  
Attorney for       Date  Attorney for       Date  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
© ICM, Inc. 2000 – 2018.  (503) 244-1174.  Portland, Oregon.  SamImperati@ICMresolutions.com  
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