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Fiduciary Income Tax for Trusts and Estates 

By John D. Hawkins, JD, CPA 

 
I. General Taxation Rules  

A. Income Tax for Trusts and Estates can be a difficult concept to grasp.  
Individuals and C corporations pay their own tax at the individual or entity 
level.  Partnerships and S Corporations are pure pass-through entities, and the 
incomes flows through to the owners.  Trusts and estates are a hybrid and, in 
some circumstances, will pass-through income to the beneficiaries thus 
beneficiary pays the tax on the income.  In other circumstances the income 
will be held at the entity level, thus the trust or estate pays the tax on the 
income. 

B. Estates and trusts are taxed in the same manner as individuals, except as 
otherwise provided by special rules in subchapter J or elsewhere in the 
Code.240 The importance of this cannot be overstated because the analysis of 
every issue concerning the taxation of an estate or trust may be made by first 
determining what the answer would be if the taxpayer were an individual and 
then determining whether such answer must be modified for estates or trusts 

C. The most significant deduction for a trust that is not provided to individual is 
the distribution deductions.  This is the mechanism that allows some or all of 
the income of a trust to pass-through to the beneficiaries.  But here is where 
the complexity comes into play.  We work with three definitions of “Income”: 

1. Taxable Income 
a) We’ll discuss later 

2. Trust Accounting Income 
a) Determined by Principle and Income Act–ORS chapter 129  

3. Distributable Net Income (DNI) 
a) This is the income that flows out to the beneficiaries 
b) DNI cannot exceed Trust Accounting Income 

D. Income taxed at the trust or estate level is usually taxed at significantly higher 
tax rates because of the compressed tax rates applied to trusts and estates.  
The income tax rate for trusts and estates reaches the maximum 37% at a 
mere $13,000 while a married individual would not reach that 37% tax bracket 
until $600,000 of income.   Yet trusts are frequently created to control access 
to funds which results in the income being retained in the trust and thus 
subject to higher tax rates than it would have had it been distributed to the 
beneficiary. 
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E. Individual Income Tax Rates 2022 

Single Married Filing Joint Rate 
$0 - $10,275 $0 - $20,550 10% 
$10,276 - $41,755 $20,551 - $83,550 12% 
$41,776 - $89,075 $83,551 - $178,150 22% 
$89,076 - $170,050 $178,151 - $340,100 24% 
$170,051 - $215,950 $340,101 - $431,900 32% 
$215,951 - $539,900 $431,901 - $647,850 35% 
Over $539,900 Over $647,850 37% 

 

  Trust and Estate Income Tax Rates 2022 

Income Rate 
$0 – $2750 10% 
$2,751 – $9,850 24% 
$9,851 – $13,450 35% 
Over $13,450 37% 

 

Individual Capital Gains Rates 2022 

Single Married Filing Joint Rate 
$0 - $41,755 $0 - $83,550 0% 
$41,756 - $459,750 $83,551 - $517,200 15% 
Over $459750 Over $517,200 20% 

 

  Trust and Estate Capital Gain Rates 2022 

Income Rate 
$0 – $2750 0 
$2,751 – $13,450 $15 
Over $13,450 $20 

 

II. Filing the Form 1041 
A. When is a form 1041 required to be filed? 

1. Form 1041 Fiduciary Income Tax Return is required when Trust or 
Estate has: 

a) More than $600 of gross receipts; or 
b) Trust has taxable income 
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2. Trust have exemption amounts similar in concept to how individuals 
formerly had personal exemptions.  The exemption amount depends 
on whether it is an estate or which type of trust it is: 

a) Estate     $600 
b) Simple trust   $200 
c) Complex trust   $100 
d) Qualified disability Trust  $4000 

3. A simple trust or complex trust that has income below the $600 gross 
receipts threshold, but more than the exemption amount may need to 
file a return unless it has deductible expenses that would offset the 
taxable income.  Bottom line, there is a very low threshold for a 
return filing requirement. 

B. When is the return due? 
1. The return is due the 15th day of the fourth month after the end of the 

tax year.  For a calendar year return, the due date is April 15. 
C. What is the tax year for a trust or estate? 

1. Estates can file using a fiscal year.  A fiscal year is established when the 
first return is filed. 

2. Trusts must file using a calendar year 
a) A “Qualified Revocable Trust” can make an election under §645 

to be treated as part of the estate and therefore get a fiscal 
year.   

D. What is the method of accounting? 
1. Usually, a trust or estate will use the cash method of accounting.  It is 

possible that an estate could include a business on the accrual method 
of accounting. 
 

III. What is Taxable Income for a Trust or Estate? 
A. Estates and trusts are taxed in the same manner as individuals, except as 

otherwise provided by special rules in Subchapter J or elsewhere in the Code. 
B. Income - The general definition of gross income applies to an estate or trust 

§641(b).  
1. Some common items of gross income for estates and trusts are 

interest, dividends, rents, royalties, gross income derived from 
business, the distributive share of a partnership's gross income, 
income from life insurance contracts, gains derived from dealings in 
property, and income in respect of a decedent, such as final paychecks 
and pension benefits. 

2. Exclusions from gross income applicable to individuals are also 
available to trusts and estates. Some examples include tax-exempt 
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interest, gains realized in a like-kind exchange, or excluded proceeds of 
a life insurance contract. 

C. Deductions - An estate or trust is entitled to the deductions allowed to 
individuals, with certain exceptions, modifications, and additions. 

1. Double deductions are generally prohibited. Estate administration 
expenses are allowable as deductions in determining either estate tax 
liability or income tax liability, but not both.  Administrative fees 
include fiduciary fees, attorney fees, accountant fees and other costs 
of administration.  If the administrative expense is taken on the 1041, 
then a statement that the expense was not claimed on the Estate Tax 
Form 706 should be included on the Form 1041. 

a) Competing issues of different tax rates for the death tax return 
and the income tax returns, as well as different beneficiaries of 
income and principal distributions can come into play.  Often 
the decision is based on where you get the greatest tax benefit. 

2. Certain expenses not allowed on the Form 1041.  Funeral expenses are 
only allowed on the death tax return.  Medical expenses are either 
deducted on the 706 as debts of the decedent or on the decedent’s 
final individual income tax return 

3. Unused losses of the decedent do not carryover.  Capital losses, net 
operating losses and passive losses will not carry over to fiduciary 
return for the decedent’s estate.  In effect, these losses die with the 
decedent.  If possible, accelerate IRA distributions or payments on an 
installment sale to use those loss items before death. 

4.Generally, if an estate or trust has deductions in excess of income, the 
deductions are lost. However, there are several exceptions. For 
example:  

a) If trust is engaged in a business, it may have a net operating loss 
(NOL).  NOLs arising in tax years beginning after December 31, 
2017, may not be carried back but may be carried forward 
indefinitely §172  

b) Capital losses can be carried forward by an estate or trust 
during the administration of the estate or trust §1212(b); and  

c) in the year of termination, certain carryovers and excess 
deductions pass through to the beneficiaries §642(h) 

d) Excess deductions may be passed to a trust that is a residuary 
beneficiary of an estate. 

5.Other expenses not subject to the 2% floor.  The IRS has issued 
regulations to give guidance to what is and is not subject to the 2% 
floor.   

a. In short, expenses that are not commonly or customarily 
incurred by individuals are fully deductible.  This would include 
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attorney fees, tax preparation fees and appraisal fees are 
deductible.   Such expenses include probate court fees and 
costs, fiduciary bond premiums, legal publication costs of 
notices to heirs, trust or will contests or document 
construction issues, the cost of death certificates, and costs 
related to fiduciary accounts.   

b. Investment advisory fees are subject to 2% floor. The are costs 
that commonly incurred by individuals with investment 
expenses.  Under the Tax Cuts and Jobs Act, expenses subject 
to the 2% floor are not deductible.   

c. “Bundled fees” are a single fee that include costs that are 
subject to both the 2% floor and those that are not.  A 
common example is a professional fiduciary that will provide 
both fiduciary services and investment services.  A 
“reasonable method” must be used to unbundle the fees 
between costs that are subject to both the 2% floor and those 
that are not.   

2. Allocation and reduction of deductions when tax exempt income is 
present.  A portion of the otherwise allowable deductions may have 
to be allocated to tax-exempt income received by the entity and are 
consequently rendered nondeductible. These rules apply both to 
expenses directly incurred to produce tax-exempt income (such as 
interest expense incurred when funds are borrowed to purchase tax-
exempt securities - Code Section 265 as well as to those expenses 
indirectly allocable to tax-exempt income (such as fiduciary fees, 
legal fees, and accounting fees) and may be based on the gross 
income of the trust or estate. However, capital gains realized by 
simple trusts are not taken into account in computing the allocation 
to tax-exempt income. Rev. Rul. 77-355, 1977-2 CB The law requires 
the annual creation of a "disallowance ratio". This is expressed as a 
fraction as follows: 

 
The amount of tax--exempt income 

   The income included in DNI (generally not capital gains) 
 

The indirect expense is then multiplied by this fraction to determine 
the amount of the expense that will be disallowed as a deduction.  
Example: A trust has dividend income of $10,000 and tax-exempt 
interest income of $5,000. It pays a trustee fee of $3,000. The 
disallowance ratio would be expressed as follows:  
Tax-exempt interest $5,000. Income included in DNI (dividend 
$10,000 + tax-exempt interest $5,000 = $15,000 
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$5,000 
$15,000 x $3000 trustee fee = $1,000 of the fee is not deductible 

 
IV. Dual System of Taxation of Trusts and Estates and the Distribution Deduction 

A. Distributable Net Income (DNI) is a mechanism that 
  

1. quantifies the trust's or estate's distribution deduction,  
2. quantifies the amount of income attributed to beneficiaries, and 
3. characterizes the amounts distributed  

The taxability of trusts and estate income may be viewed as he who gets the 
 income pays the tax.   

1. Tax-Exempt Interest. Tax-exempt interest (including exempt-interest 
dividends) is included in DNI but is reduced by (i) expenses not allowed 
in computing the estate's or trust's 

2. Capital Gains. Capital Gains are not automatically included in DNI. 
However, they can be included if  

a. the gain is allocated to income in the accounts of the estate or 
trust or by notice to the beneficiaries under the governing 
instrument or local law,  

b. the gain is allocated to principal and is actually distributed to 
the beneficiaries during the tax year,  

c. the gain is used to determine the amount that is distributed or 
required to be distributed, or (iv) charitable contributions are 
made out of the gain 

DNI cannot exceed Trust Accounting Income 

B. Simple Trusts are trusts in which the trustee must distribute income annually 
to the beneficiaries.  Simple trusts and their beneficiaries are taxed under §651  
and §652 . A simple trust is a trust that: 

1. all the fiduciary accounting income is required to be distributed 
currently,  

2. that does not provide for any charitable transfers within §642(c) , and  
3. that does not make a distribution during the current year of an amount 

other than current income, i.e., does not distribute principal. 
  

The determination of whether a trust is a simple or complex trust is made 
each year. 
 
Simple trusts receive a deduction for the DNI of the trust in the current tax 
year regardless of the timing of the distribution.  In other word, a simple trust 
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receives the distribution deduction even if the distribution wasn’t made. 
Often the trustee of a simple trust will true-up the distribution after the close 
of the year when income can be more accurately calculated. 

C. Complex trusts and all estates are taxed under §661  and §662. A complex 
trust is any trust other than a simple trust. An estate of a decedent includes 
property of all kinds held by any legal representative who has the 
responsibility to collect assets, pay debts, and distribute the remainder 
[§641(a)  
 
Complex trusts and estates are typically any trusts in which the trustee has 
discretion whether to distribute income or to accumulate income in the trust.  

1. Thus, the Distribution Deduction is determined by the amount of the 
actual distributions made to beneficiaries. 

2. The 65 Day Rule allows distributions made by the 65th day of next tax 
year to be treated as if made on the last day of the prior year.  In other 
words, a distribution made by March 6, 2022, can be elected to be 
treated as if made on December 31, 2021.  Therefore, it will increase the 
Distribution Deduction.   

3. Practice suggestion – Have trustees of complex trusts make a 
distribution in January or February that can be used for the 65-day rule.  
This can help avoid a panicked phone call on March 5th to make an 
extra distribution.  Usually, the goal is not to distribute all ordinary 
income but to balance the tax rates of the trust and the beneficiary. 

D. Traps for the Unwary 
1. Capital Gains are excluded from the calculation of DNI.  Thus, the 

presence of capital gains will usually create taxable income in the trust. 
2. Partnership and S Corporation interests in a trust can create problems.  

Trust accounting income defines income from partnerships as the 
actual receipts from the entity.  The taxable income reported on the K-
1 will be the taxable income of the trust and could be a greater 
number. Thus, taxable income will be trapped in the trust, even with a 
simple trust.  

3. Distributions from IRAs and retirement plans are treated as being 10% 
income and 90% principal by the Principal and Income Act.  Thus, a 
traditional “family trust” could have taxable income trapped in the 
trust if it is receiving distributions from retirement plans.  To avoid this, 
a true “conduit trust” would need to be the beneficiary of IRA or 
retirement plan.   A conduit trust requires that all distributions from 
IRA or retirement plan be passed on to the beneficiary.  That may not 
be desirable if minor children are beneficiaries. 
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V. Distributions in the Year of Termination 
A. An estate administration typically terminates when all the requirements of 

probate administration have been satisfied, and the estate distributes its 
assets to its beneficiaries. A trust terminates when, by the terms of its 
governing instrument, the event of termination occurs (such as a death, a 
beneficiary attaining a certain age, etc.). There is no requirement that the 
closing of an estate or trust await the end of its normal fiscal year. 
Annualization of income is not required for regular income tax purposes, Code 
Section 443 (a)(2) and (d). 

B. For income tax purposes, an entity in its year of termination distributes to its 
beneficiaries a combination of current income, previously undistributed 
income and all remaining principal. In such year, all the entity's items of 
income and deduction pass directly to the beneficiaries and must be included 
on their respective income tax returns. Reg. 1.641 (b)-3(d). Technically, all 
trusts are to be viewed as complex trusts in their year of termination, 
regardless of their characterization in prior years. 

C. In the year of termination of a trust or estate, any unused net operating loss 
carry forwards (Code Section 172) and unused capital loss carry forwards 
(Code Section 1212) are passed through to the beneficiaries, are fully available 
to the beneficiaries, and retain their character in the hands of the 
beneficiaries. Code Section 642(h)(l). The carry forward period for net 
operating losses is limited to 20 years, and all fiduciary and beneficiary tax 
years for which the loss could have been used count toward that total. Reg. 
1.642(h)-1 (b). The carry forward period for capital losses is unlimited. These 
losses are reported on the Schedule K-1 given to the beneficiary. These 
limitations must be separately computed, and a computation attached to the 
form 1041. 

D. All other deductions which exceed the entity's income in the year of 
termination are allowed as a deduction to the beneficiaries. Only in the year 
of the entity's termination is this benefit available Code Section 642 (h). 
These deductions available in the year of the entity's termination are called 
"excess deductions on termination" Code Section 642 (h)(2) and are included 
on the personal income tax returns of the beneficiaries as miscellaneous 
itemized deductions. These deductions are reported on the Schedule K-1 given 
to the beneficiary. These excess deductions on termination must be used by 
the beneficiary in the year of termination of the trust or estate, or else they 
are lost. They are not eligible to be carried forward, unlike the net operating 
losses and capital losses passed through the entity to the beneficiaries which 
may be carried forward. 

a. After the Tax Cuts and Jobs Act, the instructions to the 1041 said that 
excess deductions on termination were deductible on the 1040, 
however the instructions to the 1040 said that they were not 
deductible. We now have clarity that deduction within the excess 
deduction retains its separate character as an amount allowed in 
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arriving at adjusted gross income, a non-miscellaneous itemized 
deduction, or a miscellaneous itemized deduction Reg. 1.67-4(a)(1) Oct 
19, 2020. 

E. The items passed through to the beneficiaries in the year of te1mination are 
allocated to them based on their respective shares of the property of the trust 
or estate distributed to them in such year. 

F. Planning Note: It will often be advisable for a fiduciary (and/or the attorney or 
accountant for the entity) to wait until the last year of a trust or an estate to 
take at least a portion of his or her fee, so that such fee, to the extent it 
exceeds the income realized by the entity in such year, and also to the extent 
that it was not previously deducted on the decedent's Form 706, may be 
passed through to the beneficiaries in that final year and deducted by them. 
 

VI. Death of Grantor of Revocable Living Trust 
A. In a conventional revocable trust structure, the grantor retains the power to 

revoke the trust and amend its terms. This power to revoke or amend sets 
several considerations in motion for tax purposes. First, the trust will be 
considered a grantor trust (e.g., tax transparent) for income tax purposes 
(Sec. 676). Second, any transfers to the trust will be viewed as incomplete 
gifts not subject to gift tax (Regs. Sec. 25.2511-2(c)). Third, trust property will 
be includible in the grantor's estate for estate tax purposes (Sec. 2038). 

B. Upon the death of the grantor, the trust becomes irrevocable and is no longer 
a disregarded entity.  An EIN must be obtained from the IRS and investment 
accounts should be transferred to accounts using the Trust EIN. On the death 
of the grantor, the trust continues uninterrupted, meaning the assets titled in 
the name of the trust are unaffected (though still subject to the terms of the 
trust) and will not require probate. However, for income tax purposes, the 
trust will now be considered a separate taxpayer and will be required to 
obtain a TIN, even in instances where the trust obtained a separate TIN during 
the grantor's life (Regs. Sec. 301.6109-1(a)(3)(i)(A)). 

C. Care must be exercised in the trust's transition year when reporting the 
amount of income, gains, losses, deductions, and credits allocable to the 
grantor and the trust in the pre- and post-death periods. For example, if the 
trust provided the grantor's SSN under one of the alternatives stated above, a 
TIN will need to be provided to third-party payers since the grantor's SSN dies 
with the grantor. Upon receipt of a TIN, banks and brokers may require the 
trust to establish new accounts, which could present timing and logistical 
challenges for the trustee. 

D. A similar issue may arise where the trust obtained a TIN during the grantor's 
life. Ultimately, the trustee must determine, based on the number of accounts 
and overall complexity of trust transactions, whether to use the grantor's SSN 
(if permissible) or a TIN during the grantor's lifetime. Either way, a thorough 
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analysis and reconciliation should be performed to ensure a proper allocation 
is made to each of the grantor and nongrantor trust periods. Additionally, the 
tax preparer may need to initiate some tax reporting gymnastics (e.g., 
nominee and other disclosures) to ensure that correct amounts are reported 
on each tax return. 

E. The trust functions must like a probate estate in administrating the assets, 
settling the debts of the decedent, and then distributing assets to the 
appropriate beneficiaries.  An EIN will need to be obtained in the name of an 
administrative trust.  Upon completion of the administrative period, the trust 
document would provide for the disposition of the assets.  The assets might 
be distributed outright to the beneficiaries.  Alternatively, the assets must 
fund other trusts such as a credit shelter, marital trust, or trust for minor 
children.  Upon the funding of these new trusts, the administrative trust 
would terminate and file a final return.  The newly funded trust would need to 
obtain their own EIN and file separate returns from the administrative trust.   

F. Depending on the language and directives embodied in the trust document, 
the trust may be considered a simple trust (one required to distribute all its 
income annually and which does not also distribute corpus or principal) or a 
complex trust. Concurrently, the deceased grantor's estate will come into 
existence and be considered a separate taxpayer for income tax purposes. 
The estate will have its own tax reporting responsibility and be required to 
obtain a TIN.   
 

VII. Election for Revocable Trust to be Treated as an Estate IRC§645 
A. Prior to the 1997 Act, different rules were applicable to estates and trusts with 

respect to winding up a decedent's affairs. Estates were given more generous 
planning opportunities with respect to selection of fiscal years, tax 
exemptions, passive losses, amounts set aside for charitable purposes, etc. It 
is a common estate planning practice to have a taxpayer place some or all his 
or her assets in a revocable trust while living. When the taxpayer dies, his or 
her estate, or the revocable trust - or both - become the vehicles to wind up 
the decedent's affairs and distribute his or her assets to the intended heirs. 

B. A "Qualified Revocable Trust" (QRT) is defined as a trust (including both 
domestic and foreign trusts) treated as owned directly by the grantor - 
decedent under the grantor trust rules of Code Section 676 (which includes 
the grantor's power to revoke the trust) without regard to Code Section 
672(e). [Section 672(e) is the Code Section that attributes the powers or 
interests of a grantor to the grantor's spouse]. The final Regulations provide 
that a trust that was treated as owned by the decedent under Code Section 
676 by reason of a power that was exercisable by the decedent with the 
consent or approval of a nonadverse party qualifies as a QRT. Reg. 1.645-l(b).  
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C. Making the Election. Provisions were enacted as part of the 1997 Act (Code 
Section 645) permitting an election to be made for income tax purposes to 
enable a Qualified Revocable Trust to be treated and taxed as part of the 
estate, and not as a separate trust. 

1. Form 8855. The election (referred to as the "Section 645 election") 
must be made by both the executor of the decedent's estate and by 
the trustee of the Qualified Revocable Trust by filing the election form, 
Form 8855, "Election to Treat a Qualified Revocable Trust as Part of An 
Estate". If an executor is not appointed for the decedent's estate, the 
trustee makes the Section 645 election by filing the election form.  

a) The Form 8855 must be filed by the due date for Form 1041 for 
the first tax year of the related estate. 

b) This rule applies even if the combined electing trust and related 
estate do not have sufficient income to be required to file Form 
1041.  

c) If the estate receives an extension of time to file Form 1041 for 
its first tax year, the due date for the filing of Fo1m 8855 is the 
extended due date for the filing of the estate's Form 1041. Reg. 
1.645-l(c).  

d) If the combined estate and electing revocable trust do not have 
enough income to meet the requirement to file Form 1041, the 
Form 8555 should still be filed by the Form 1041 due date to 
make the required election. 

2. Once made, the election is irrevocable. It is effective from and after the 
date of the decedent's death through the date the election expires. 
The trust is treated as part of the related estate for all federal income 
tax purposes. 

D. Combined Entities. 
1. Once the election is made, the trust will be treated as part of and taxed 

as part of the estate for a minimum of two years, i.e. for all tax years of 
the estate which end after the date of death of the decedent and 
before the date that is the later of two years after the date of the 
decedent's death, or the date that is six months after the date of the 
final determination of the estate tax liability (the "election period"). 
Code Section 645. 

2. Note that distribution of all their assets by the electing trust and the 
related estate will also terminate the election period. The Section 645 
election does not apply to successor trusts.  

3. As a general rule, if Form 706 is required to be filed, the election period 
will end at the earliest of six months from (i) The issuance of an estate 
tax closing letter by the IRS; (ii) Final disposition of a refund claim; (iii) 
Execution of a settlement agreement with the IRS; (iv) Issuance of a 
judgment or order resolving the estate tax liability; or (v) Expiration of 
the statute of limitations under Code Section 6501. Reg. 1.645-l(f). 
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E. Identification Numbers and Required Return Filings.  
1. The trustee of an electing trust or an otherwise eligible QRT, whether 

or not a Section 645 election will be made, must obtain a new taxpayer 
identification number upon the death of the decedent and must 
furnish this number to the payers to the trust. Reg. 1.645-l(d); Reg. 
301.6109-l(a)(5). 

2. When a Section 645 election is made for a QRT, the trustee is not 
required to file Form 1041 for the short taxable year of the QRT 
beginning with the decedent's date of death and ending December 31 
of that year. Reg. 1.645- 1 (d). 

3. Form 1041 must be filed for the short taxable year of the trust 
beginning with the decedent's date of death if a Section 645 election 
will not be made for the trust, or if the trustee and the executor are 
uncertain whether a Section 645 election will be made for the QRT by 
the due date of Form 1041 for the short taxable year beginning with 
the decedent's date of death and ending December 31 of that year. 
Reg. 1.645-l(d). 

F. Advantages of the Election. 
1. Once the Section 645 election has been made, an electing trust has a 

number of advantages which now parallel those available to estates. 
a) The trust may select a fiscal year rather than a calendar year. 
b) The electing trust may claim a $600.00 annual exemption. 
c) The trust becomes entitled, if eligible, to deduct up to $25,000 

in real estate passive losses (the active participation 
requirement is waived for tax years ending less than two years 
after the death of the grantor/decedent). 

d) The trust may deduct amounts paid or permanently set aside 
for charity without the requirement that such amounts actually 
be paid. 

e) The electing trust may hold S Corporation stock in accordance 
with the broader rules allowing estates generally, but not all 
trusts, to be S Corporation shareholders, at least for a limited 
time period. Code Section 1361 (b)(l)(B) and(c)(2).  

f) Estimated taxes need not be paid until two years following the 
year of the decedent's death. The provisions of Code Section 
6654(1)(2)(A) relating to the two-year exception to an estate's 
obligation to make estimated tax payments will apply to each 
electing trust for which a Section 645 election has been made. 
Reg. 1.645-l(e). 

2. If the QRT election is made, the electing trust and related estate are 
treated as separate shares under Code Section 663(c) for purposes of 
computing DNI and applying the distribution provisions of Code 
Sections 661 and 662. If there is a distribution from the related estate 
to the QRT (or vice versa) the distribution reduces the distributing 
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share's DNI and increases the gross income of the receiving share. Reg. 
1.645-l(e). Only one Schedule K-1 is issued to each beneficiary from the 
estate, representing the beneficiary's combined share of the estate's 
income and that of the QRT.  

3. An electing trust will be treated as a trust and not as an estate for 
purposes of the required minimum distribution rules of Code Section 
40l(a)(9). Reg. 1.645-l(e). This rule assures the trust of greater 
flexibility in determining the designated plan beneficiary and greater 
deferral, if desired, of the payment of required minimum distributions, 
since the trust distribution rules and not the estate distribution rules 
govern here. 

4.When the election period terminates, the combined estate and QRT 
are deemed to distribute all of their assets to a new trust to which 
Code Sections 661 and 662 apply. The deemed distribution entitles the 
distributing entity to an income distribution deduction per Section 661, 
and the new trust must include the deemed income distribution in 
income as required by Code Section 662. 

G. Tax Return Filing Obligations  
1. Once the QRT election is made, only one Form 1041 need be filed, 

rather than separate returns for the trust and the estate. During the 
election period, the trust must file only one fiduciary income tax return 
for the combined trust and estate under the name and identifying 
number of the estate. The executor of the related estate is responsible 
for filing Form 1041 for the estate and all electing trusts. All items of 
income, deduction and credit for the estate and all electing trusts are 
combined on the single Form 1041. One $600.00 exemption is allowed. 
If there is no executor appointed, the trustee of the QRT treats the 
trust as if it were an estate and files Form 1041 as an estate. 

a) The box "Decedent's estate" should be checked at the top of 
Form 1041 on page one. 

b) The single Form 1041 being filed in the name of the estate 
should include all the items of income, deduction, and credit for 
the estate and all of the electing trusts. 

c) The executor of the estate should continue to file Form 1041 
during the election period even if the estate distributes all of its 
assets before the end of the election period. 

d) If there are multiple electing trusts and no executor appointed, 
one trustee must be appointed as the filing trustee and all 
electing trusts must choose the same tax year, which may be a 
fiscal year. A statement should be attached to Form 1041 
indicating the name of the electing trust, the taxpayer 
identification number of the electing trust and the name and 
address of the trustee of the electing trust. 
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e) During the election period, the trustee does not file a Form 1041 
for the electing trust.  
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General Taxation Rules 

 Trusts and estates are a hybrid tax entity
 Some income is taxed at the entity level

 Some income passes through to the beneficiary

 Three definitions of income:
 Taxable income
 Trust Accounting Income
 Distributable Net Income

 DNI cannot exceed Trust Accounting Income

 Trusts and estates are taxed in same manner as individuals

Individual Tax Brackets 2022:

Single Married filing joint Rate

Taxable income Taxable income Rate
$0 - $10,275 $0 - $20,550 10%
$10,276 - $41,755 $20,551 - $83,550 12%
$41,776 - $89,075 $83,551 - $178,150 22%
$89,076 - $170,050 $178,151 - $340,100 24%
$170,051 - $215,950 $340,101 - $431,900 32%
$215,951 - $539,900 $431,901 - $647,850 35%
Over $539,900 Over $647,850 37%
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Trusts & Estates Tax Brackets:

Prior Law 2018
Taxable income Rate
$0 – $2750 10%
$2,751 – $9,850 24%
$9,851 – $13,450 35%
Over $13,450 37%

Individual Tax Brackets:  Capital gains

Single Married filing 
joint

Rate

$0 - $41,755 $0 - $83,550 0%
$41,756 - $459,750 $83,551 - $517,200 15%
Over $459,750 Over $517,200 20%
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Trust & Estate Capital Gains Tax

Income Rate
$0 – $2750 0
$2,751 – $13,450 15%
Over $13,450 20%

Filing the Form 1041

 When is a form 1041 required to be filed?
 $600 of gross receipts; or
 Has taxable income

 Exemption Amounts
 Estate $600
 Simple trust $300
 Complex trust $100
 Qualified Disability Trust $4,300
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Filing the Form 1041

 When is the return due?
 15th day of 4th month after year-end

 What is the tax year for a trust or estate?
 Trusts – Calendar year

 Estates – can use fiscal year

 What is the method of accounting?
Generally, cash method

What is taxable income for a Trust or Estate?

 Estates and trusts are taxed in the same manner as individuals

 The general definition of gross income applies to an estate or 
trust

 An estate or trust is entitled to the exclusions allowed to 
individuals.
 Life insurance is not taxable

 Can do 1031 exchanges
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What deductions are allowed for a Trust or Estate?

 An estate or trust is entitled to the deductions allowed to 
individuals, with certain exceptions:

 Double deductions on both 1041 and 706 are prohibited

 Certain expenses not allowed on the Form 1041
Funeral and medical expenses.

 Unused losses of the decedent do not carryover to fiduciary 
return.  

What deductions are allowed for a Trust or Estate?

 Generally, if an estate or trust has deductions in excess of 
income, the deductions are lost.

 Exceptions:
 Net operating loss

 Capital loss

 In the year of termination, certain losses and deductions pass to 
the beneficiaries
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What deductions are allowed for a Trust or Estate?

 Tax Cuts and Jobs Act suspended the deduction of 
miscellaneous expenses subject to 2% of AGI.
 Applies to tax years 2018 to 2025.

 The suspension applies to both individual form 1040 and 
fiduciary form 1041.

Which expenses are subject to 2% floor 

 A cost that is paid or incurred in connection with the 
administration of a trust or estate is subject to the 2% 
floor to the extent that the cost would commonly or 
customarily be incurred by a hypothetical individual 
holding the same property. 

 A cost is not subject to the 2% floor if paid or incurred in 
connection with the administration of the estate / trust 
and that would not have been incurred if the property 
were not held in the estate / trust.
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Which expenses are subject to 2% floor 

 Investment advisory fees are subject to 2% floor thus are 
not deductible. 

 “Bundled fees” have to be separated between trustee fees 
(deductible) and investment fees (not deductible)

Which expenses are NOT subject to 2% floor 

 Example of fees incurred by a fiduciary that are not considered to 
be commonly or customarily incurred by an individual and are not 
subject to the 2% floor.
 Fiduciary fees

 Attorney and accountant fees;

 probate court fees and costs; 

 fiduciary bond premiums; 

 legal publication costs of notices to creditors or heirs; 

 costs of certified copies of the decedent's death certificate; and 

 costs related to fiduciary accounts
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Expenses allocated to tax exempt income

 General rule that expenses related to tax exempt 
income are not deductible

 With trust all expenses are allocated between taxable 
and tax-exempt income with a disallowance ratio.

 Disallowance ratio: 
 Tax-exempt income divided by
 Income included in DNI 

Expenses allocated to tax exempt income

 Example:  
Dividend income$10,000
 Tax exempt interest $5,000
 Trustee fee $3,000

 Disallowance ratio
$5,000/$15,000 = 33.3%
33.3% X $3,000 = $1,000 trustee fee not 

deductible
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Distribution Deduction

 The taxability of trusts and estate income may be viewed 
as he who gets the income pays the tax

 Distributable Net Income (DNI) is the mechanism that

quantifies the trust's or estate's distribution 
deduction

quantifies the amount of income attributed to 
beneficiaries

characterizes the income distributed 

Distributable Net Income

 Tax exempt income is included in DNI
Reduced by disallowed expenses

 Capital gains are usually NOT included in DNI
 Exception if governing document provides that 

gain is allocated to income
 DNI cannot exceed Trust Accounting Income
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Dual system for trusts

 Simple trust 
All Trust Accounting Income is required to be 

distributed currently, 

Does not provide for any charitable transfers 

No distribution of principal in current year

 Complex trust 
Any trust that is not a simple trust

Simple trust

 Simple trust receives a deduction for the DNI in the 
current tax year regardless of the timing of the 
distribution

 A simple trust receives the distribution deduction even 
if a distribution wasn’t made.

 Often the trustee of a simple trust will true-up the 
distribution after the close of the year
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Complex trust

 Complex trusts are typically where the trustee has discretion whether 
to distribute income. 

 Distribution Deduction is determined by the amount of the actual 
distributions made to beneficiaries.

 Estates are treated like complex trust in regards to distribution deduction

 The 65 Day Rule allows distributions made by the 65th day of next tax 
year to be treated as if made on the last day of the prior year.

 In non-leap years, March 6

Complex trust

 Practice suggestion – have trustee make a January or 
February distribution that would be available for the 65 Day 
Rule.

 The goal is to equalize the tax rate of the trust compared to 
tax rate of the beneficiary
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Traps for the unwary

 Capital Gains are generally excluded from the calculation of DNI.

 Partnership and S corporation interests in a trust can create problems. 

 Trust Accounting Income is limited to actual distributions from 
partnership or S corporation.

 Distributions from IRAs and retirement plans are treated as being 10% 
income and 90% principal by the Principal and Income Act. 

 A traditional “family trust” would have taxable income 

 Consider using a true Conduit Trust for IRAs and retirement plans.

Distributions in the year of termination

 For income tax purposes, an entity in its year of termination 
distributes to its beneficiaries a combination of current income, 
previously undistributed income and all remaining principal.

 Any unused net operating loss carry forwards and unused 
capital loss carry forwards are passed through to the 
beneficiaries.

 All other deductions which exceed the entity's income in the 
year of termination are allowed as a deduction to the 
beneficiaries. Only in the year of the entity's termination is this 
benefit available.
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Excess deductions on Termination

 Confusion on whether Excess Deductions on 
Termination was deductible by beneficiary.
 Instructions to 1040 said it wasn’t deductible
 Instructions to 1041 said it was deductible

 Now have clarity that deduction within the excess 
deduction retains its separate character as an amount 
allowed in arriving at adjusted gross income, a non-
miscellaneous itemized deduction, or a miscellaneous 
itemized deduction. Reg. 1.67-4(a)(1) Oct 19, 2020.

Excess deductions on Termination

 Planning Note: It will often be advisable for a fiduciary 
(and/or the attorney or accountant for the entity) to 
wait until the final year of a trust or an estate to take 
at least a portion of his or her fee.
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Grantor Death with Revocable Living Trust

 During life the trust is a disregarded entity and uses grantor’s 
Social Security Number

 Upon death, a new EIN must be obtained for the trust

 Investment accounts should be switched to new accounts 
with the new EIN.

 Income is allocated between pre-death and post-death, 
often making nominee disclosures to ensure correct 
amounts are reported.

Grantor Death with Revocable Living Trust

 If joint trust of husband and wife, then the trust is 
generally split in half.

 In Oregon, each asset is split 50/50 between 
survivor and decedent’s share of trust.

 In community property states, may be able to pick 
and choose assets
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Grantor Death with Revocable Living Trust

 Decedent’s share is often treated as an “Administrative Trust”
 This trust will operate much like a probate estate

 Settles final debts 

 Trustee may oversee filing 706.

 If final disposition of assets is to fund additional trust(s), then 
the funding of those trust(s) is a distribution from the 
Administrative Trust.

 Those trusts receiving final disposition would have to obtain 
their own EINs 

Election for Revocable Trust to be Estate

 Prior to the 1997 Act, different rules were applicable to estates 
and trusts with respect to winding up a decedent's affairs.

 Section 645 permits an election to be made where a “Qualified 
Revocable Trust” will, for income tax purposes, be treated and 
taxed as part of the estate and not as a separate trust.

 A "Qualified Revocable Trust" (QRT) is defined as a trust (including 
both domestic and foreign trusts) treated as owned directly by the 
grantor - decedent under the grantor trust rules of Code Section 
676.
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Election for Revocable Trust to be Estate

 The 645 election must be made by both the executor of the decedent's 
estate and by the trustee of the Qualified Revocable Trust by filing the 
election form, Form 8855, "Election to Treat a Qualified Revocable Trust 
as Part of An Estate". 

 If an executor is not appointed for the decedent's estate, the trustee 
makes the Section 645 election by filing the election form. 

 The Form 8855 must be filed by the due date for Form 1041 for the first
tax year of the related estate, including extensions (if extension filed.)

 This rule applies even if the combined electing trust and related 
estate do not have sufficient income to be required to file Form 1041. 

Election for Revocable Trust to be Estate

 The trust will be treated as part of and taxed as part of the 
estate for a minimum of two years.

If 706 is filed, election period is six months after the date 
of the final determination of the estate tax liability.

 If there is both a probate estate and a Qualified Revocable 
Trust, only one return is filed combining both entities.
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Advantages of Section 645 Election

 The trust may select a fiscal year rather than a calendar 
year.

 The electing trust may claim a $600.00 annual 
exemption

More generous rules for passive activities

May hold S corporation stock under broader rules for 
estates

 Estimated taxes need not be paid for first two years.

Tax return filing obligations

 Fiscal year must end at least on the last day of the 
month before the decedent's death.

 The election is due by the due date of the fiscal year 
return, including extensions (if extension filed.)

A fiscal year is established when the first return is filed.

The application for EIN does not establish tax year

An erroneous extension also does not establish tax 
year
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Tax return filing obligations

The box “Decedent's estate” should be checked at 
the top of Form 1041 page one.

The 1041 should be filed in the name of the estate.

Continue to file a single 1041 even if all estate assets 
are distributed before the end of the election 
period.

Tying it together

The Section 645 election creates the opportunity to 
use a fiscal year to file one return and be done.

That return would have the advantage of all 
distributions being in year of termination.

Capital gains/losses pass to beneficiary

Excess deductions on Termination pass to 
beneficiaries.
Need for timing expenses is avoided
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Thank you!

John D. Hawkins, JD, CPA
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Revocable to Irrevocable

Presenter:
Tara M. Hendison, J.D., CTFA

President, Allen Trust Company

June 10, 2022

When and why would a trust change from 
Revocable to Irrevocable?

• Incapacity 

• How is it determined per the trust agreement?

• In the event of Incapacity, how are non-trust assets dealt 
with?



Chapter 2—Presentation Slides: Revocable to Irrevocable

 2–2Advanced Estate Planning 2022

When and why would a trust change from 
Revocable to Irrevocable?

• Death

• Request/order at least 5 copies of the Death Certificate.

• Review Trust Agreement and the Last Will if there is 
one.

• Is the will a “pour-over” will?

Taxes
• Most likely a new Tax ID number will be required (SS-4) 

(1041 one and done or ongoing?)
• Online v. paper filing

• Who is responsible for the Final 1040? Usually the PR, but if 
there is no PR appointed…

• Will an estate return be required? (706/OR-706)
• Who will prepare it?

• Are appraisals required? Get them ordered ASAP!
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Choosing a Trustee

• Who is the named Successor Trustee?

• Are they willing to serve?

• If no willing Successor is named, is court intervention 
required? 

What about Situs? 
• Situs refers to the place of administration of a trust and the 

governing law of a trust for purposes of interpreting the 
provisions of a trust agreement.

• Choice of situs, if choice is an option, may prove to be 
important.
• Income taxes
• Rule against perpetuities
• Asset Protection
• Common Law v. Community Property
• Decanting
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Assets
• What are the assets?

• Where are the assets?

• Are new accounts required?
• Existing accounts with Trustee v. Transferring assets to 

Successor Trustee

• Is there personal property to deal with? If so, where is it?

• Is there a safe deposit box?

• Securing, insuring.

Non-Trust Assets

• Are there other assets not titled in the name of the trust that 
should be?

• Is a Probate/Small Estate Affidavit required? If so, who will 
serve as PR?
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Beneficiaries

Find the beneficiaries, both permissible and qualified and 
their contact information.

• Duty to inform and report, ORS 130.710. Send out an 
introductory letter with all the information required by 
statute.

• Set up statements or some other regular “accountings.”

Beneficiaries

• This is a good time to request and/or confirm other 
information from the beneficiaries.

• Request W-9s from all beneficiaries

• Are there charitable beneficiaries?
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Consider ORS 130.515
130.515 UTC 604. Limitation on action contesting validity of 
revocable trust; distribution of trust property. 1. A person must 
commence a judicial proceeding to contest the validity of a trust 
that was revocable at the settlor’s death in the manner 
prescribed by ORS 12.020 within the earlier of: . . .

. . . b. Four months after the trustee sends the person a 
copy of the trust instrument and notice informing the 
person of the trust’s existence, of the trustee’s name and 
address and of the time allowed for commencing a 
proceeding.

Settling Claims

Consider ORS 130.350 – 130.450, settling claims of the settlor. 

Similar to Probate claims process.
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Other Considerations

• Splitting the trust

• Marital Deduction

• Disclaimers

• Other tax elections



Chapter 2—Presentation Slides: Revocable to Irrevocable

 2–8Advanced Estate Planning 2022



Chapter 3

Probating a Trust
Matthew Miller

Carolyn W. Miller PC
Portland, Oregon

Contents

Introduction.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–1
Testamentary Trusts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3–1
First Steps in Post-Mortem Administration of Trusts .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–2
Notice to Qualified Beneficiaries After Trust Becomes Irrevocable  . . . . . . . . . . . . . . . . . 3–2
Inventorying and Marshalling Trust Assets .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–2
Settling Debts and Paying Taxes.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–3
At Least Annual Reports and Report upon Termination of Trust .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–4
Distribution of Assets .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–5
Receipts and Releases for Distributed Assets .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3–6



Chapter 3—Probating a Trust

 3–iiAdvanced Estate Planning 2022



Chapter 3—Probating a Trust

 3–1Advanced Estate Planning 2022

Probating a Trust 

Matthew Miller of Carolyn W. Miller, P.C. 

• Introduction 
o Oxymoron because probate is the process of proving to the Court that a particular 

document is the decedent’s Will and then administering the decedent’s property that is 
not passing by beneficiary designation or right of survivorship. 

o By contrast, trusts are a contractual relationship between the trustor/grantor/settlor 
giving assets, the trustee managing assets, and the beneficiary receiving distribution of 
the assets at some time.  
 Assets are titled in the name of an individual as trustee of the trust, not in the 

name of the trust as an entity. 
o Trusts typically do not involve the courts in their management or in their transfer of 

assets from the settlor to the beneficiary through the trustee. The lack of court 
involvement is often a primary reason the settlor created the revocable trust. 

o The Oregon Uniform Trust Code defines the person creating a trust as the settlor. 
Previously, Oregon attorneys used trustor and less frequently grantor. 

o Financially incapable is another important defined term in ORS 130. 
o Consult Administering Trusts in Oregon Bar Book. 
o Can also ask questions on the Estate Planning Listserve or contact the editors of specific 

chapters of the Administering Trusts in Oregon Bar Book with questions on those topics.  
• Testamentary Trusts 

o Established by a will and the trust’s governing provisions are written into the will. 
o The provision of the will that establishes the trust is a devise to a person in trust for the 

benefit of another person. 
o Will may or may not include other provisions governing the trust relationship. 
o If named trustee does not accept devised assets, personal representative probating the 

will can petition the court to appoint an alternative trustee under the Oregon UTC. 
o Testamentary trust is technically created on the day of the decedent’s death because of 

Oregon’s immediate vesting rule for inherited assets, but the trust is not funded until 
distribution of the assets from the probate estate to the trustee at the end of the 
probate process. 

o Always check the will for a provision allowing distribution directly to the beneficiaries of 
a testamentary trust in the trustee’s discretion, since this can save time and expense of 
administering a testamentary trust that has become unnecessary due to changed 
circumstances. 
 Example “If any portion of the residue is distributable free of trust in accordance 

with the trust's provisions, my personal representative shall distribute that 
portion directly to the beneficiary.” 

o Otherwise, the assets will have to pass through probate process and then the same 
assets will have to be administered according to the terms of the trust, meaning trustee 
will need to provide a notice to qualified beneficiaries and opportunity to contest the 
trust’s terms for qualified beneficiaries with its 4-month contest period in ORS 
130.515(b), if not waived.  
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• First steps in Post-mortem Administration of Trusts 
o Most common kind of trust:  a revocable trust established to allow the settlor to pass 

assets to the beneficiaries without going through probate court. 
o Post-mortem process similar to probate process because it involves (1) notice to 

qualified beneficiaries (2) inventorying assets (3) settling debts and paying taxes (4) at 
least annual reports (5) distribution of assets (6) receipts and releases for distributed 
assets. 

o Timeline can be just as long as probate and clients will not like that. 
o If you have multiple deaths close together, check the will and the trust for clauses 

changing the statutory defaults for survivorship. The defaults for survivorship are in 
Oregon’s version of the Uniform Simultaneous Death Act, ORS 112.570-590. By default, 
a person is deemed to predecease unless clear and convincing evidence shows they 
survived the other decedent by 120 hours (5 days). Death order is important to 
determine whose will or trust governs disposition of the assets in question. 

• Notice to Qualified Beneficiaries after trust becomes irrevocable 
o Statutory requirement cannot be waived by settlor in trust instrument per ORS 

130.020(2)(h). 
 A personal representative, conservator, or guardian may send the qualified 

beneficiaries a trustee report on behalf of a deceased or financially incapable 
trustee per ORS 130.710(3)(c). 

o Contents mandated by Oregon Uniform Trust Code in ORS 130.710(2)(c). 
 Trust’s existence, identity of settlor, right to request copy of trust instrument, 

and right to a trustee’s report at least annually and upon termination of trust 
 Be able to prove when notice was received – send “return receipt requested.” 

o Begins period for qualified beneficiaries to object to trust instrument. 
 In terrorem clauses will be enforced, even if challenging beneficiary proves they 

had probable cause for the challenge, ORS 130.235(1). 
• Except, in terrorem clause will not be enforced if beneficiary can 

establish probable cause that trust instrument was a forgery or was 
revoked, or if challenge brought by fiduciary of an ORS chapter 125 
protected person or by a guardian ad litem appointed for a minor or an 
incapacitated person or a financially incapable person. 

• Inventorying and Marshalling Trust Assets 
o Trustee’s job, per ORS 130.690. 

 If trust beneficiaries start taking control of assets that belonged to settlor and is 
held in trust, be very careful and advise trustee to set clear expectations about 
trustee retaining absolute power to dispose of all trust assets according to the 
terms of the trust instrument. 

 Best practice is to retain control of all trust assets until all assets have been 
marshalled and then distribute in orderly fashion according to whatever formula 
divides the trust assets among the beneficiaries. 

 Tangible personal property can be a particularly fraught area because of non-
fungibility and sentimental value. 
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o Client may ask you about how to find out what property was placed in trust before the 
settlor died. 
 Have a certification of trust for the client to use to interact with financial 

institutions while locating and marshalling assets. Statutory provisions 
governing certifications of trust are in ORS 130.860. 

 Financial institutions have their own form of certification they want the trustee 
to fill out. 

 Best practice to have a certification of trust that also lists a successor trustee, 
since the previous trustee is often the deceased person.  

 No entity is required to accept a certification of trust as proof of trustee’s 
authority to act for the trust. If they push back, best practice is to provide copies 
of only the pages of the trust that establish the same facts recited in a 
certification of trust – the bank does not need to know how the trust’s assets 
will be distributed. 

o For joint trusts, keep track of which assets are going into a marital trust/QTIP 
trust/OSMP trust, into a disclaimer trust, into an exemption/family/descendants’ trust 
after the death of a settlor. 
 The more you refer to these distinct trusts and the assets that sit in each specific 

trust, the more likely the client will actually track which assets are in which 
trusts. 

o You should have an agreement in writing from either the client or the trust’s 
accountant, whether or not you are preparing the estate tax return. 
 The trust’s accountant and financial planner, if any, should be looped into the 

conversation soon after the death of a settlor – these other professionals are 
excellent allies in your quest to keep the trustee and beneficiaries on track for 
an orderly trust administration. 

 Obviously, the client will need to give you and the other professionals 
permission to speak directly with each other. 

 Client needs to understand that they are waiving attorney-client privilege by 
sharing attorney communications with the beneficiaries or anyone not 
employed by you the attorney. 

• Settling Debts and Paying Taxes 
o Look at trust instrument for directions about paying debts and taxes for specific sources 

and apportionment of taxes among beneficiaries. 
o Even without specific instructions in trust instrument, creditors of settlor can reach 

assets in trust per ORS 130.315. 
 All assets of a revocable trust are reachable by creditors. 
 Creditor can reach the maximum amount of assets in an irrevocable trust that 

can be distributed for the settlor’s benefit. 
 A trust that became irrevocable at settlor’s death is subject to claims based on 

debts of settlor, as provided in ORS 130.350-450. 
 Spendthrift clauses in trust can limit amounts going to creditors of a beneficiary 

by limiting distributions to beneficiary but are not a silver bullet. 
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o May need to coordinate plan to pay off decedent’s debts with personal representative if 
there is also a probate process. 

o Best practice to settle debts of decedent/settlor while trustee has control of trust assets 
before any distribution to beneficiaries. 
 If trust assets are insufficient to pay all claims, bequests may need to be abated. 
 Order for abatement codified in ORS 130.237. 
 If trust assets have been distributed prior to payment of all claims and 

ademption becomes necessary, then getting assets back from trust beneficiaries 
may be necessary and will be a headache for everyone. 

o The Due Process Clause of the US Constitution imposes an affirmative duty on a 
personal representative to actively search for creditors and provide actual notice. Tulsa 
Professional Collection Services v. Pope, 485 US 478 (1988). 
 A trustee seeking to definitively cut off any claims against the deceased settlor 

likely has the same affirmative duty, because the creditors would likely have a 
Due Process right to notice before their legal rights to collect were terminated 
either in a trust administration or a probate administration. 

o Petitioning Court to Determine Claims of Creditors, ORS 130.350-450. 
 If no probate process, then trustee can extinguish any future claims against the 

deceased settlor by petitioning court to determine claims of creditors. 
 Strategically, trustee can take advantage of a shortened statute of limitations by 

filing the petition with the court, publishing notice to creditors, and mailing 
notice to claimants. 

 ORS 130.360 details the procedure for publishing notice to creditors and mailing 
notice to claimants, which could mean all claims are barred 4 months after filing 
of petition, publishing notice, and mailing notice. 

 Contents of petition and venue for filing covered in ORS 130.355. 
 Trustee decides to allow or reject claims per ORS 130.400. 
 Priority of claims listed in ORS 130.425. 
 Trustee must petition to close proceeding, per ORS 130.440 
 Remember the Due Process duty to affirmatively seek creditors and give them 

notice if you want their claims to be barred. Tulsa Professional Collection 
Services v. Pope, 485 US 478 (1988). 

• At Least Annual Reports and Report upon Termination of Trust 
o Waivable by a qualified beneficiary, but waiver may be withdrawn at any time for future 

reports per ORS 130.710(4). 
 Waiver should be in writing to protect trustee from any allegation that reports 

were withheld in violation of fiduciary duty. 
o Useful to disclose facts that could give rise to a claim against trustee, so that statute of 

limitations is shorter and releases are stronger. 
o Beneficiaries who are not qualified beneficiaries can request reasonable information 

about an identifiable trust, but the trustee is not required to provide information, per 
ORS 130.710(1) & (6). 

o Consider disclosing more than required to manage expectations, minimize surprises, 
and mitigate conflict. 
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• Distribution of Assets 
o Are assets in different sub-trusts? Are there any restrictions on distribution? 
o Ademption - ORS 130.560 codifies rules that allow substitute assets to be given to the 

beneficiary of a specific bequest in a trust if the original asset in the specific bequest is 
destroyed, damaged, sold, condemned, or changed, unless the trust instrument says 
otherwise or the settlor or trustee previously gave the beneficiary assets with intent to 
satisfy the specific distribution. 

o Using Pour-Over Wills and small estate affidavits to move assets into Trust…or straight 
to beneficiaries. 
 Check for provision in pour-over will allowing personal representative to 

distribute probate assets directly to beneficiaries of trust when the trustee is 
named as devisee in Will. 

 Example “If any portion of the residue is distributable free of trust in accordance 
with the trust's provisions, my personal representative shall distribute that 
portion directly to the beneficiary.” 

 Small Estate Affidavit, detailed in ORS 114.505-560, available for assets outside 
a trust that are valued under the limits listed in ORS 114.510. 

o Beneficiary Designations and post-mortem trust administration. 
 Retirement accounts are a bad asset for which to make the trustee of the 

decedent’s trust the beneficiary because they may shorten the time over which 
the recipient can take required minimum distributions and therefore potentially 
increase the recipient’s effective income tax rate. 

• However, a trust that structured as a conduit trust will not shorten the 
time over which the recipient can take their required minimum 
distributions. 

• A conduit trust is one in which the trustee must pass all income and 
principal to the beneficiary within a calendar year. 

 Life insurance policies traditionally provided liquidity to pay estate taxes and 
continue to be good assets for which to make the trustee of the decedent’s 
trust the beneficiary, because the proceed is merely cash and do not carry the 
adverse income tax consequences of retirement plans payable to a trustee. 

 Life Insurance companies and retirement plan custodians will not disclose 
information about beneficiary designations to persons other than the 
policy/plan owner or the designated beneficiary, so trustee and personal 
representative may need to coordinate with likely beneficiaries to claim 
insurance policy proceeds or funds in retirement account. 

 If no beneficiaries are designated, then the policy or plan agreement will have a 
default beneficiary, likely the deceased’s probate estate. Payment of retirement 
benefits to a probate estate will mean required minimum distributions from the 
plan must be taken over 5 years, rather than longer periods available to 
beneficiaries under the SECURE Act. 

• Keep an eye on how the SECURE Act is modified by subsequent 
legislation and Treasury regulations interpreting it. 
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o Bank affidavits under ORS 708A.430 and 723.466 and post-mortem trust administration. 
 Banks and credit unions do not have to accept them, but it may be worth a try if 

this is the only asset outside the decedent’s trust, especially if the affiant has an 
existing relationship with the financial institution and there is no conflict in the 
family that will give rise to competing claims. 

• Receipts and Releases for Distributed Assets 
o Detailed receipts for distribution of “full distributive share.” 

 Should also get receipts for any interim distributions before the final 
distribution and those receipts should specify the property distributed. 

o Release of liability for trustee for administration of trust. 
 Best practice to secure a release of liability for potential claims arise from 

administration of trust after giving beneficiary a trustee report and 
contemporaneous with distribution of trust assets. 

o Amount of discretion trustee possesses to make distributions might allow trustee to 
condition release of funds on release of liability, but likely not. 
 Generally, a beneficiary can enforce a property right to receive trust assets after 

that right has vested. ORS 130.730(1) states a beneficiary’s interest in a 
testamentary trust vests upon the testator’s death, and a beneficiary’s interest 
in a revocable or irrevocable trust vests when the trust becomes irrevocable 
unless the will or trust clearly indicates a contrary intent.  

 If trustee has absolute discretion in making distributions, then trustee could 
probably refuse to release trust assets unless beneficiaries signed a release of 
liability. 

 However, if trustee is required to make distribution upon the occurrence of an 
event (i.e., “upon my death” or “when child reached age 30”), then trustee likely 
cannot condition that distribution upon the beneficiary releasing the trustee 
from liability. 

 Further, plain language of release will not necessarily govern effectiveness of 
release because ORS 130.730(3) states merely that a trustee can “request” a 
release from liability for breach of trust and further states any release is invalid 
if the release is induced by the trustee’s improper conduct or failure to 
adequately disclose at the time of the release the material facts sufficient to 
enable the beneficiary to know of or inquire into a potential claim for breach of 
trust. 
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Math Is 
Fun: Estate 
Tax for 
Lawyers
VA L E R I E  S A S A K I

S A M U E L S  YO E L I N  K A N TO R  L L P

1

Agenda 
• Introductions: Me

• Objectives for the next 45 minutes

• Federal Estate Tax Overview

• Oregon Estate Tax / Washington Estate Tax

2
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Pros and Cons of Taxing Wealth Transfers

CONS: WHY SHOULDN’T WE TAX?

• If assets are acquired by legal means, why 
should we disincentivize their transfer?

• Will the assets do more good in private 
hands or government hands?

• Does the estate tax dis-incentivize 
commercial activity?

• Asset heavy family businesses are penalized 
(farms/forestry)

PROS: WHY SHOULD WE TAX?

• Politicians like spending the money it brings 
in and it’s easy to sell taxing the rich since 
most of us aren’t rich.

• Does inheriting wealth incentivize heirs to 
be productive?  Is concentrating wealth bad?

• Does stripping rich estates of wealth level 
the playing field? The American ideal of a 
meritocracy vs. Inherited status

3

Who pays the 
Federal Estate 
Tax?
Almost nobody.

For 2016, Estate taxes were about $20B 
(0.6% of total federal tax collections 
(Under old exemption)

For 2018, They received approximately 
4,000 returns, only about 1,900 of which 
showed tax, resulting in about 14.8B of tax 
(with increased exemption)

For 2020, Estate Tax was projected at $16B 
with slightly more than 4,000 returns

4
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Tax Imposed
• IRC 2001(a): A tax is hereby imposed on the transfer of the 

taxable estate of every decedent who is a citizen or resident 
of the United States.

• So!  If your client dies owning something of value and it is going 
to someone (somehow) then it is potentially subject to estate 
tax

• IRC 2033: “The value of the gross estate shall include the 
value of all property to the extent of the interest therein of 
the decedent at the time of his death.”

5

Questions to ask:
• What is it?

• What is it worth?

• Why don’t they get an accountant to sort this all out?
• And you may ask yourself, "Well, how did I get here?“
• And you may ask yourself, “Where does that highway go to?”

6
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Why should you get involved?
• Running never helps;

• Attorneys: administer and interpret legal documents; interpret state laws that may have an 
impact on many aspects of the 706 or on positions taken on the 706;

• Attorney/client privilege can extend to valuations of property and closely-held business assets;

• Many CPAs that deal with income taxes are not comfortable dealing with wealth transfer taxes 
(more like balance sheet).  Some CPAs will only handle gift tax returns (709s).  So, the client’s long-
time CPA may not be comfortable handling such things. (There are CPAs who do handle 706s).  
Still important to work with a CPA because the taxes work together and the beneficiaries care 
about basis step up.

7

What is it? What is it worth?
The Inventory:
◦ Assets: 

◦ Tangible Personal Property
◦ Vehicles, Jewelry, vehicles, and other stuff

◦ Intangible Personal Property
◦ Personal Financial Assets: Bank Statements, stock certificates, insurance policies, and annuities

◦ Real Property 
◦ Business Assets: Corporate records

◦ What do they own relative to the business?  Is it held in an entity? Are all the assets in their own name?  Are some of the Assets in their 
own name?

◦ Digital Assets: Accounts, Cryptocurrency

◦ Liabilities
◦ Administration Details: Beneficiaries, Trust Structures, etc.

8
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Begin at 
the 
beginning
Start with the Gross Estate

Line 1 of the Form 706
◦ …by way of part 5, line 14 
◦ … by way of the schedules 

at the back of the form
◦ Reviewing tax returns 101, 

start by skimming the form 
and the go straight back to 
the schedules

9

Estate Tax Valuation Considerations
• Valuation as of Date of Death (IRC 2031(a))  = very important because resets the income tax basis of 

assets and is the measure of the estate tax

• Alternate Valuation Date  6 months (IRC 2032), or for property sold, distributed, exchanged, or 
otherwise disposed of within 6 months of the decedent’s death, property value shall be as of the date 
of distribution, sale, exchange or other disposition.  (IRC 2032)

• Adjustments to Value:
• Premiums: Control over the business means it may not be subject to discounting
• Discounts.  Common discounts against value include: Blockage discounts (e.g. lots of shares in a publicly traded 

company that can’t all be sold at once because it could have an impact on the market); Minority interest 
discounts (a/k/a lack of control discounts) – similar to fractional interest discounts; Marketability discounts (a/k/a 
lack of marketability discounts) – interest cannot be easily/quickly sold

• Qualified Real Property Valuation (IRC 2032) Looks at actual use not “Highest and Best” use
• Impact of death of key individual: Can be catastrophic for a business and result in “key person” discounting

10
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State law issues for federal returns
•State law issues re Business Assets
• Held in decedent’s name

• Held in entity form

• Stocks

• LLC /Partnership Interests (confirm 754 election in place)

•State law issues re Real Property
• How is it owned? Tenancy in common interest? Joint Tenancy?

11

State law issues for federal returns
•State law issue for Marrieds #1: Dower and Curtsey (OH, AR, KY) and Elective Share (Oregon and most 
states now) IRC 2034 requires that you include a decedent’s dower or curtsey interests. The problem: “I 
love you not” wills – Disinheriting a surviving spouse or Intestacy
• Dower: A widow’s right/interest, for life, in her husband’s estate (usually an intestacy issue), to provide for herself and children of the 

marriage; Curtsey: A widower’s right/interest, for life, in his wife’s estate (male version of dower)

• Elective Share:  Under Oregon law, a 1/3 interest in the augmented estate (all the assets that both spouses hold jointly and together)

• Various states have different protections for surviving spouses 

•State law issue for Marrieds #2: Community Property (helloooooo, Washington) Wrinkle: 
• What is Community Property? All property earned or acquired during marriage.  Each spouse has a ½ undivided interest in community 

property.  What does that mean?  Possible double step up in basis.

12
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Oregon and Washington Estate 
Tax Returns
Both Oregon and Washington use the federal estate tax process as a starting point.  So, they ask that 
the representative attach the federal schedules.

Similar documentation should accompany the state returns (appraisals, valuation reports, disclosure 
statements).  Each state has its own rules about what they want you to attach and it changes 
occasionally. So, please check the instructions.

13

What if it looks like they don’t own it?
• Four major areas where it is reasonable to say that the decedent still owned the property:

• Certain transfers within three years of decedent’s death (IRC 2035)
• Where there is a retained life estate (IRC 2036)
• Transfers taking effect at death (IRC 2037)
• Revocable Transfers (IRC 2038)

• What if they sold it? (IRC 2043) (a/k/a nongratuitous transfers)

14
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Transfers with a retained life estate (IRC 2036)

“The value of the gross estate shall include the value of all property to the extent of any interest therein of which the 
decedent has at any time made a transfer (except in case of a bona fide sale for an adequate and full consideration in 
money or money’s worth), by trust or otherwise, under which he has retained for his life or for any period not 
ascertainable without reference to his death or for any period which does not in fact end before his death—

(1) the possession or enjoyment of, or the right to the income from, the property, or

(2) the right, either alone or in conjunction with any person, to designate the persons who shall possess or enjoy the 
property or the income therefrom.”

What is a retained life estate?  Prescribed (forbidden) interest + Prescribed Time 
◦ Prescribed interests include the rights to: Income, possession, enjoyment, right to designate who gets the income, possession, or 

enjoyment
◦ Prescribed time: for decedent’s life, o r measured by the decedent’s life

Note that the text assumes that the property starts in decedent’s hands.

15

One small note about GST: Estate 
Tax Inclusion Period
“Certain inter vivos transfers” create a GST problem because it’s like these transfers are testamentary in 
nature so the code thinks can’t/shouldn’t allocate GSTT exemption until estate and gift tax consequences 
are nailed down.

What do we look for:
◦ The transferor makes an intervivos transfer of property; and
◦ If the transferor died immediately after the transfer, the value of such property would be included in their gross 

estate
Then
◦ An allocation of GST isn’t effective until after the close of the estate tax inclusion period (“ETIP”).  
◦ Direct skips are deemed to happen at the end of the ETIP.
◦ There are special valuation rules.  

So!  If the property appreciates until the end of the ETIP, the appreciation is also subject to GSTT.

16
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WHAT DOES THIS 
LOOK LIKE?
Grandma transfers her house to 
granddaughter but retained the right to 
live in it until her death.

The value of the house is includable in 
Grandma’s estate if she dies holding the 
life estate.  

GSTT isn’t reported until Grandma dies.

17

Transfers taking effect at death (IRC 2037)

“(a) General rule

The value of the gross estate shall include the value of all property to the extent of any interest therein of which the 
decedent has at any time after September 7, 1916, made a transfer (except in case of a bona fide sale for an adequate 
and full consideration in money or money’s worth), by trust or otherwise, if—

(1) possession or enjoyment of the property can, through ownership of such interest, be obtained only by surviving the 
decedent, and

(2) the decedent has retained a reversionary interest in the property * * * and the value of such reversionary interest 
immediately before the death of the decedent exceeds 5 percent of the value of such property.”

So, we are concerned with property that (1) a beneficiary can only have or enjoy the property if they survive the 
decedent and (2) the decedent gets the property back if they don’t and the right to get it back exceeds five percent of 
the value of the property.

18
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Certain Transfers w/in 3 years of death (IRC 
2035)

“If—
(1) the decedent made a transfer (by trust or otherwise) of an interest in any property, or relinquished a power with respect to any 
property, during the 3-year period ending on the date of the decedent’s death, and
(2) the value of such property (or an interest therein) would have been included in the decedent’s gross estate under section 2036, 
2037, 2038, or 2042 if such transferred interest or relinquished power had been retained by the decedent on the date of his death,

the value of the gross estate shall include the value of any property (or interest therein) which would have been so 
included.”

Not a bankruptcy estate’s preferential transfer concept (at least not since 1982)

The transfer rules are not as rigid for individual estates.  Generally, don’t pull everything back that was transferred within 
3 years of death

Only requires inclusion in the gross estate in two cases:
◦ Decedent’s gift of a life insurance policy within three years of death
◦ Gift of interest in property that would have triggered re-inclusion if the decedent held onto it until he died.

19

Revocable 
Transfers (IRC 
2038)
“The value of the gross estate shall include 
the value of all property—To the extent of 
any interest therein of which the decedent 
has at any time made a transfer (except in 
case of a bona fide sale for an adequate and 
full consideration in money or money’s worth), 
by trust or otherwise, where the enjoyment 
thereof was subject at the date of his 
death to any change through the exercise 
of a power (in whatever capacity 
exercisable) by the decedent alone or by the 
decedent in conjunction with any other person 
(without regard to when or from what source 
the decedent acquired such power), to alter, 
amend, revoke, or terminate, or where 
any such power is relinquished during 
the 3 year period ending on the date of the 
decedent’s death.”

20
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Revocable Transfers (IRC 2038)
Most common of the reversionary, includable interests

Essentially, if the decedent can still fiddle with stuff and disinherit folks up to the point of his death, it’s going to be 
includable.

Power to revoke: If decedent had the ability to revoke a gift - demand the return of the gift, it will also be includable in 
his gross estate. 
◦ If that power to revoke is dependent on the occurrence of an event that has not happened then no inclusion is required. 

Power to Alter or Amend:  If the decedent had the ability to revoke an asset transfer or change when it happens, it will 
be includable
◦ Distribution made pursuant to an ascertainable standard will not be treated as the power to alter or amend
◦ Ability to change the timing of a distribution (accelerate/decelerate distributions)  

Inclusion may also be required under other code sections (See e.g., IRC 2036’s “Transfers with a retained life estate”) but 
you only include it once.

21

Some assets with special rules:
• Annuities

• Joint Tenancies with right of survivorship

• Property subject to a power of appointment

• Life insurance

• Property previously subject to a marital deduction

22
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Deductions 
from the 
gross estate
M O S T  E X P E N S E S  A R E  P R E T T Y  
S T R A I G H T F O R WA R D.

S O M E  A R E  A  L I T T L E  L E S S  
O B V I O U S .

23

Less obvious deductions from the 
gross estate
Certain expenses reduce the gross estate even though they may not exist as liabilities at DOD

These are:

Sch. J: Funeral Expenses and Administration Expenses (May alternatively take on the Fiduciary income tax return, which is why
periods match, similar rates)
◦ Personal Representative / Trustee Fees
◦ Attorney Fees
◦ Miscellaneous Administration Expenses (Appraiser, Brokers, Maintenance)
◦ Certain expenses associated with administering non-Probate Property (usually where the decedent would have incurred the expense prior to 

death).

Sch K: Claims against the estate: Personal obligations against the decedent in effect as of DOD.  Must be enforceable  and the 
claimant paid full and adequate consideration in money or money’s worth. Similar to contract formation language.  Liability is a
matter of state law.  (Also interest on debt)

Sch K : (Separate but on same schedule ) Mortgages to the extent estate is liable (recourse, nonrecourse) (also interest on 
mortgages)

24
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Deduction: 
Casualty Losses 
(IRC 2054)

Schedule J: Casualty or Theft Losses 
during estate administration 
incurred during administration due 
to “fires, storms, shipwrecks, or 
other casualties or from theft” to 
the extent insurance doesn’t cover 
it. 

Alternatively deductible on 1041 
Fid. Income Tax return

25

Deductions: Charitable Transfers 
(IRC 2055)
Schedule O:  Charitable Bequests are exempt under IRC 2055.  Rules mirror lifetime charitable gift rules.

Amount of reduction in value is the value of the property transferred to the charity.

Requirements: 
◦ Must be a charity (List in 2055, mirrors 501(c)(3) public charity list, includes government and certain fraternal or 

veterans’s organizations subject to certain rules; indefinite charities are okay if there are restrictions on who can 
receive the bequest in local law or the testamentary document (will or trust)

Split interest Transfers: Gift to a Charity and someone else (usually an individual.  General rule is that if 
property is a split interest gift, charitable deduction is not allowed

Exceptions to general rule for situations where it is: (1) a 170(f)(3)(B) transfer (remainder interest in a farm 
or personal residence); (2)  An undivided portion of the decedent’s entire interest in a property (A 
percentage of the whole bundle of sticks the decedent owns in the property); and (3) A qualified 
conservation contribution (remainder interest in property for conservation purposes)

26



Chapter 4—Presentation Slides: Math Is Fun: Estate Tax for Lawyers

 4–14Advanced Estate Planning 2022

Deduction: Transfers to a 
surviving spouse (IRC 2056)
General Rule:   (a)Allowance of marital deduction.  For purposes of the tax imposed by section 2001, 
the value of the taxable estate shall, except as limited by subsection (b), be determined by 
deducting from the value of the gross estate an amount equal to the value of any interest in 
property which passes or has passed from the decedent to his surviving spouse, but only to the 
extent that such interest is included in determining the value of the gross estate.

So, everything is included and then what is transferred to a surviving spouse is deducted.

27

How do spouses get stuff from 
each other?

1. Bequest/devise from the decedent

2. Inheritance from the decedent

3. Dower/curtsey/elective share

4. Lifetime transfer

5. Taking property held as JTWROS (because they survive – winner take all planning)

6. Taking property subject to the exercise of a power of appointment

7. Receiving the death benefit from the policy of insurance on a decedent’s life.

28
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Why do we care 
about terminable 
interests?

Terminable interests do not qualify for 
the marital deduction.  Stated another 
way, if the interest passing to the 
surviving spouse is a terminable interest, 
it does not qualify for the 100% marital 
exemption.  
◦ Example: “I leave the use of my 

beach house in Maui to my spouse 
for her life and, upon her death, that 
interest shall pass to my children.”

Exception to this:  Qualified Terminable 
Interest Property

29

Terminable Interests (IRC 2056(b))
Requirements:

1. Due to the lapse of time, or the occurrence/nonoccurrence of an event or contingency

2. The interest in property passing from the Decedent to the surviving spouse will terminate

3. This termination causes the interest to pass to another for less than full and adequate 
consideration in money or equivalent

4. That other person may possess or enjoy the property after the surviving spouse’s interest 
terminates

30
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Terminable Interests (IRC 2056(b))
Requirements (outright or in trust):

1. Due to the lapse of time, or the 
occurrence/nonoccurrence of an event or contingency

2. The interest in property passing from the Decedent to 
the surviving spouse will terminate

3. This termination causes the interest to pass to another 
for less than full and adequate consideration in money or 
equivalent

4. That other person may possess or enjoy the property 
after the surviving spouse’s interest terminates

D SS

T. Trust Est 
by Will

Kid 1

To SS for life

Rem. To K1

31

Situations where the Marital Deduction is 
Available where it might not look like it should be

• Spouse holds a General Power of 
Appointment

• Payments are for Life Insurance or annuity 
payments to be paid in 2+ installments

• Charitable Remainder Trusts (Where SS has 
the annuity interest)

• Qualified Terminable Interest Property (QTIP)

Tax is deferred until earlier of 
second death or some other 
wealth transfer tax applies

32
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Math, math, 
math, & more 
math

So, like most tax forms, we figure out the 
gross number then we subtract deductions to 
get to the taxable estate (line 3C)

Then we add back anything we have to for the 
taxable gifts line on 4, the sum goes on line 5

Then we compute the tentative tax on line 6

Subtract gift tax actually paid on the line 4 
gifts and get to the gross estate tax, which 
goes on line 8.

33

The Lifetime 
Unified 

Credit (IRC 
2010) and 

Annual 
Exclusion

Unified Credit: A set value of assets that each person can 
transfer to other persons free of gift, estate, or generation 
skipping transfer tax. (For 2022, $12.06 million). May be 
transferred to a surviving spouse to the extent that the 
deceased spouse doesn’t use up all of their credit (a/k/a 
portability of the deceased spouse’s unused exemption or 
DSUE)

Annual Gift Tax Exclusion: A set value of assets that each 
person can gift to other persons free of gift tax (for 2022 it 
is $16,000).  Applied on a per donor/per donee basis.

Application:  
◦ Each year during lifetime of donor - Annual gift tax exclusion 

then unified credit.  
◦ At death – Calculate gross estate then deductions then apply 

remaining unified credit if necessary

34
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Credit Shelter Trust
D has a gross estate of $50 million.  D has 
made $3 million of taxable gifts during D’s 
lifetime, which D did not pay tax on but 
burned unified credit. So, when D dies in 2022,  
D has $9.06 million of remaining unified 
credit.

A/B Trust structure
◦ Exemption trust (Credit Shelter Trust): Access to 

income and principal as needed for HEMS, not 
includable in SS estate

◦ Marital Deduction Trust: Mandatory income, 
access to principal, includable in SS estate

D

SS

Marital 
Ded Trust 
Est by Will

To SS for life

CST Est 
by will

Rem. To Kid

$9.06M $40.94M

Kid

35

Portability
Married Decedent dies with an estate worth $60,000 (not taxable)

Would not ordinarily file an estate tax return because below gross 
estate threshold for taxability.

Surviving spouse has separate assets worth $24 million

Surviving spouse files an estate tax return for the decedent “porting” 
their unused exemption (Deceased spouse’s unused exemption –
“DSUE”) so, when Surviving spouse dies, they will have an exemption 
of $12.06 on their own and $12 million of the deceased spouse’s 
exemption, thus making their estate nontaxable.

If surviving spouse remarries, the DSUE amount is lost to the extent not 
used for lifetime gifts.

36
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Filing a return and paying tax
Filing: You have to file a return for a decedent whose gross estate exceeds the base exclusion amount.  
Extensions to file are available.

Payment: 
◦ Tax is due 9 months after the date of death
◦ PR is primarily liable for the tax, beneficiaries are secondarily liable
◦ Extension of time may be available to pay the tax in certain circumstances (e.g., if there is a substantial 

remainder interest that is getting pulled into the estate (example in book) (IRC 6163); or if >35% of the estate 
assets consist of an interest in a closely held business tax may be deferred under IRC 6166 for up to 15 years 
and no payment in the first 5 years).

37

What if you do the math and end up 
with a number your client can’t pay?
There are many reasons that a client may not be able to pay estate tax due.  One of the biggest is a 
lack of liquidity in the estate.  Many clients address this with insurance trusts that exist to inject 
liquidity into the estate.  However, depending on your client, that may not be a practical answer.

IRC 6166 allows a taxpayer to defer tax otherwise due for a longer period of time. Under 6166(a), 
Interest only is payable for first 4 years, then interest plus equal installment of tax for 10 years after 
that.

Requires: Value of an interest in a closely held business, included in valuing the gross estate of a 
decedent who at the time of his death was a US Citizen, exceeds 35% of the adjusted gross estate.

Maximum deferral: (Tax) x (closely held business value / amount of adjusted gross estate)

38
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State Estate Taxes
I M A G E  F R O M :  H T T P S : / / W W W . K I P L I N G E R . C O M / R E T I R E M E N T / I N H E R I T A N C E / 6 0 1 5 5 1 / S T A T E S - W I T H - S C A R Y - D E A T H - T A X E S  

( …  F W I W ,  O R E G O N  W A S  1 4  /  1 8  A N D  W A S H I N G T O N  W A S  1 8 / 1 8  B U T  I  Q U E S T I O N  H O W  T H E Y  R A N K  T H I N G S )

39

State Level 
Estate Taxes
Estate Taxes: Tax on property transferred from a 
deceased person to their heirs

Inheritance Taxes: Tax on what the heirs inherit.  

Oregon: $1 M exemption, graduated rate brackets 
with max rate of 16% on estates over $9.5M

Washington: $2.193M Exemption (2022), 10% 1M-
8.99M, 20% $9M+

Good summary at: 
https://www.actec.org/resources/state-death-tax-
chart/

40
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Oregon ruins everything
Oregon’s exemption is $1 million

Federal Exemption is $12.06 million

To address the difference between these two, Oregon created 
Oregon Special Marital Property.  OSMP is a trust or other 
property interest, a portion of a trust or other property interest: 
(1) In which principal or income may be accumulated or 
distributed to or for the benefit of only the surviving spouse of 
the decedent during the lifetime of the surviving spouse; (2) No 
Power of appointment; (3) For which the executor makes an 
OSMP election.

Taxable in the estate of the SS

Similar to a state-only QTIP election but no requirement that SS 
be entitled to all the income from the property.

D

SS

Marital 
Ded Trust 
Est by Will

To SS for life

CST Est 
by will

Kid

Rem. To Kid

$9.06M
$40.94M

OSMP 
Trust

$1 M $8.06 M

41

Oregon ruins everything
More realistically, what happens is we have a lot of 
taxpayers with estates over the Oregon threshold and 
below the federal threshold.  

So, administration can look like this if federal credit 
shelter trust must be fully funded.  If not, might elect 
to fund marital deduction trust and CST.  Just depends 
on dispositive plan.

D

SS

Marital 
Ded Trust 
Est by Will

To SS for life

CST Est 
by will

Kid

Rem. To Kid

$10M
$0

OSMP 
Trust

$1 M $9M

42
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Washington Ruins Everything Too
In 2005, the Washington Supreme Court held that the state death tax was unconstitutional in Estate 
of Hemphill v. State Department of Revenue, 105 P3d 391 (2005)

Washington legislature and governor responded by passing a stand-alone estate tax with rates 
ranging from 10%-19% and an indexed exemption (although it hasn’t changed in a few years) and 
there was an odd issue in 2019 related to the CPI.

Washington does provide for a state-only QTIP election. RCW 83.100.047

43

Miscellaneous thoughts on state estate taxes

Neither Oregon nor Washington have state-level gift taxes.  So, clients with potentially taxable estates 
should consider intervivos gifting.

Whether your decedent files as an Oregon resident or a Washington resident decedent is evaluated 
using similar criteria to the income tax standards.  Some CPAs will prepare a state estate tax return 
based on where the person dies.  Not where they consider their “true tax home.”

44
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Valerie Sasaki

Thank you for your 
time and attention!

Questions?
Samuels Yoelin Kantor

111 SW Fifth Avenue, Suite 3800

Portland, Oregon 97204

503-226-2966

vsasaki@samuelslaw.com

45
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How to Close a Trust PRESENTED BY
June Wiyrick Flores

June 10, 2022

CLOSING A TRUST

Upon termination, partial termination or upon 
creation of the trustee’s obligation to pay or 
distribute all or any portion of a trust to a 
beneficiary, “…the trustee shall proceed 
expeditiously to distribute the trust property to 
the persons entitled to the property….” ORS 
130.730(2).
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PREPARING FOR THE CLOSING 
OF A TRUST
• Creditor issues
• Inventory 

– Specific bequests or devises
– Residuary 

• Liquidity needs for payment of expenses or distribution
• Tax Issues
• Planning for Distribution

– Instructions in trust agreement
– Requests for specific assets

FINAL TRUSTEE REPORT

• Upon termination of a trust, the trustee is required to send a 
trustee report to the permissible distributees and to other 
qualified beneficiaries who request the report. ORS 
130.710(3)(a).

• Exceptions 
– If beneficiary is receiving a specific item or specific amount 

of money from a revocable trust that becomes irrevocable, 
then trustee is not required to send trustee report so long 
as beneficiary has received the distribution within 6 
months of trust become irrevocable. ORS 130.710(10)

– Beneficiaries waive requirement
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FINAL TRUSTEE REPORT CONT’D

• Statutory Requirements for Trustee Report
– Listing of trust property and liabilities, and must show 

the market values of trust assets, if feasible
– Must reflect all receipts and disbursement of the trust, 

including source and amount of trustee’s 
compensation

• Additional Information
– Narrative description of activities
– Plan for proposed distribution of trust’s assets
– Timing

• Tax filings
• Opportunity to obtain insurance

PROPOSAL FOR DISTRIBUTION

• Valuation of Assets
• Pro rata distribution vs Non pro rata distribution
• Distribution of assets subject to debts – approval of 

creditor
• Consideration of the allocation of inherent risk of 

asset (collectability, volatility, marketability)
• Tax treatment and basis
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PROPOSAL FOR DISTRIBUTION 
CONT’D
• Amount to be retained as reserve
• Request distribution instructions 
• Request tax identification number for beneficiaries
• Confirm legal name for titling and any other 

information necessary for distribution
• Request release from liability
• Receipt

CONSENT TO PROPOSAL FOR 
DISTRIBUTION
• Is consent of all beneficiaries required to proceed?

– Specific Bequests
– General Bequests

• Notice of Right to Object
– Time for submitting objection
– Termination of right to object

• What happens if objection or no consent?
– Negotiation with beneficiaries
– Court approval
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RELEASE OF CLAIMS AGAINST 
TRUSTEE
• Trustee may request “….. that a beneficiary execute a release of the 

trustee from liability for breach of trust.” ORS 130.730(3).
• However, the release will be invalid if:

– The release was induced by trustee’s improper conduct; or
– At the time of the release, Trustee failed to adequately disclose 

to the beneficiary the material facts relating to the breach or 
sufficient information to enable beneficiary to:
• Know of a potential claim; or 
• Inquire about the existence of a breach or potential claim

• Trustee cannot condition distribution upon release
• Trustee may seek court approval  ORS 130.050
• Release vs. Indemnification

– Indemnification for taxes

MAINTAINING A RESERVE

• Trustee may retain a reasonable reserve for 
payment of debts, fees, expenses and taxes. ORS 
130.730(2).

• For income tax purposes, a trust is considered 
terminated when all assets have been distributed 
except for a reasonable amount that has been set 
aside in good faith for payment of unascertained 
or contingent liabilities and expenses. Treas. Reg. 
1.641(b)-3(b).
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MAINTAINING A RESERVE

• How much is reasonable?
– Tax liabilities
– Professional fees
– Claims for breach of trust

• How long may the trustee maintain reserve?
– Statute of limitations 

• Tax liabilities
• Civil action against trustee
• Ultimate repose

– Timing of refunds

VALUATION AND DISTRIBUTION 
OF ASSETS
• Valuation Issues

– Date of Death vs. Date of Distribution
– Agreement among beneficiaries
– Appraisal
– Selling Assets

• Real Property
– Deed
– Title insurance

• Securities and Bonds
– Transfer stock to beneficiaries’ investment accounts
– Use cash to make-up any differences
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VALUATION AND DISTRIBUTION 
OF ASSETS CONT’D
• Closely Held Business Interests

– Assignment of ownership
– Agreement to be bound
– S corporation elections

• Accounts Receivable
– Assignment
– Assignment of security interest

• Titled Tangible Personal Property
– Complete necessary forms – DMV
– Possession

• Untitled Tangible Personal Property
– Assignment or bill of sale
– Possession

TAX FILINGS

• Fiduciary Income Tax Returns
– Filing requirement - $600 or more during tax year

• Consider filing in final year for deducting 
administrative expenses

– Federal Form 1041
– State Return(s)

• IRS Form 56 – Notice of Termination of Trust
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FINAL DISTRIBUTION OF 
RESERVE
• Report to beneficiaries of use of reserve funds
• Distribution of remaining amount
• Release and receipt
• Close trust’s accounts

Transportation, 
Ports & Maritime

Real Estate
& ConstructionHealthcare &

Life Sciences

Manufacturing,
Distribution 

& Retail

Natural 
Resources

Technology
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What Attorneys Need to Know About Trustee Investing 
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Phone: (360) 759-2478 

E-mail: chriscline@riverviewbank.com 
 

The Oregon Prudent Investor Act has been around now for 27 years.  It governs a trustee’s 
obligation to invest trust assets.  It also creates something of a conundrum for lawyers.  On the 
one hand, a lawyer’s job is to advise trustee-clients on what the law is.  On the other hand, this 
law deals with investing, which takes the lawyer dangerously close to providing investment 
advice, which probably isn’t covered by professional liability insurance.   

This article will identify some select issues regarding the law of trustee investments.  It is meant 
to supplement, rather than replace, the 2018 edition of Administering Trusts in Oregon, 
published by the Oregon State Bar. 

Background. 

What follows is a general overview of the Oregon Prudent Investor Act; it is not comprehensive, 
but is intended to provide a background for the developments that follow.  Oregon adopted the 
Uniform Prudent Investor Act (UPIA) in 1995, which is now codified at ORS 130.750–130.775. 
The prefatory note to the UPIA states that it “draws upon the revised standards for prudent trust 
investment promulgated by the American Law Institute in its Restatement (Third) of Trusts: 
Prudent Investor Rule (1992).”  Because Oregon adopted the UPIA almost verbatim, the 
comments to both UPIA and the Restatement have great validity in interpreting Oregon’s 
prudent investor rule. 

The Oregon prudent investor rule is a “default rule that may be expanded, restricted, eliminated 
or otherwise altered by the provisions of a trust.” ORS 130.750(2).  To the extent it is not 
overridden, “a trustee who invests and manages trust assets owes a duty to the beneficiaries of 
the trust to comply with the prudent investor rule.” ORS 130.750(1). 

A trustee must “invest and manage trust assets as a prudent investor would, by considering the 
purposes, terms, distribution requirements, and other circumstances of the trust.” UPIA §2(a) A 
                                                            
1 Christopher Cline is the President and CEO of Riverview Trust Company, a boutique asset management and trust company 
headquartered in Vancouver Washington.  Chris has spent 14 years in the trust and asset management field, and the previous 17 
years as an estate planning attorney, helping ultra-high net worth families and private businesses meet their estate planning and 
succession needs. He is the author of The Law of Trustee Investments, published by the American Bar Association, along with 
six other volumes on various estate planning topics. He is a Fellow of the American College of Trust and Estate Counsel, and is a 
nationally recognized speaker.  He received his J.D. from Hastings College of the Law. 
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trustee’s investment and management decisions are to be evaluated “in the context of the trust 
portfolio as a whole and as a part of the overall investment strategy having risk and return 
objectives reasonably suited to the trust.” ORS 130.755(2).  

As a result of these guiding principles, an Oregon trustee has several other duties to follow when 
investing trust assets: 

• “A trustee shall diversify the investments of the trust unless the trustee reasonably 
determines that, because of special circumstances, the purposes of the trust are better 
served without diversifying.” ORS 130.760.  

o Diversification is critical to meeting other trust investment standards. For 
example, if the purposes and circumstances of a trust might require substantial 
disbursement of funds on relatively short notice, a portion of the portfolio should 
be invested in relatively liquid assets to minimize the risk that a call for funds 
might come at a time when the liquidation of longer-term investments might not 
otherwise be advisable.  

o The comments are also clear that circumstances may overcome the duty to 
diversify. For example, “if a tax-sensitive trust owns an undiversified block of 
low-basis securities, the tax costs of recognizing the gain may outweigh the 
advantages” of diversification. UPIA §3, comment. Furthermore, “[t]he wish to 
retain a family business is another situation in which the purposes of the trust 
sometimes override the conventional duty to diversify.” UPIA §3, comment. 

• In general, a trustee must invest for the benefit of the trust beneficiaries alone. ORS 
130.655(1); Restatement (Third) of Trusts: Prudent Investor Rule §§227(c), 170 (1992). 
Except for receiving reasonable compensation, the trustee generally must not derive 
personal benefit from the trust fund or its investments.  

• Unless the trust agreement clearly states otherwise, the trustee must invest with due 
regard to the interests of all trust beneficiaries. ORS 130.660, 130.765; Restatement 
(Third) of Trusts: Prudent Investor Rule §§227(c)(1), 183 (1992).  

• The duties of impartiality and loyalty raise some interesting points.  Twenty-seven years 
ago, for example, the UPIA comments stated that “social investing,” in which a trustee 
makes an investment decision based on social causes, is deemed to be inconsistent “with 
the duty of loyalty if the investment activity entails sacrificing the interests of trust 
beneficiaries—for example, by accepting below-market returns.” UPIA §5, comment 

 

Asset Allocation 

The investment world is constantly changing: “The number and variety of investment 
alternatives has increased dramatically, and the once well-defined boundaries between asset 
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classes often overlap.”2 Computer trading, globalization, retreats from globalization and other 
issues have changed the investment environment, and the “traditionally diversified U.S. stock 
and bond portfolio will become increasingly inadequate in the investment world of the future.”3  
As a result, the importance of asset allocation has grown to become the “main work of the 
fiduciary investor.”4 

From a pure investment perspective, designing an investment portfolio should consist of the 
following four steps:  

(1) deciding which asset classes will be represented in the portfolio;  

(2) determining the percentage that each of these asset classes will be to the total;  

(3) specifying for each asset class the range within which the allocation be altered (to 
take advantage of relative performance among asset classes); and  

(4) finally selecting the specific investments within each asset class.  

Following these steps, and thereby establishing a long-term investment policy, is what generates 
long-term returns.  However, the trustee has the additional responsibility of undertaking these 
steps in light of the purposes, distribution terms, and expected duration of the trust.   

Market timing (that is, attempting to get into a market right before an upswing in value and out 
right before a downturn), on the other hand, does not work. Most of the gains in a rising (or 
“bull”) market occur rapidly at the beginning of a market recovery, making it difficult for an 
investor entering the market to catch the market appreciation. Further, it is much more important 
to forecast bull markets than downturning (or “bear”) markets. The average return of an investor 
who correctly forecasts all the bear markets but only 50% of the bull markets will underperform 
a simple buy-and-hold strategy.5 

Time horizon, on the other hand, is critical. There are two primary investment risks: (i) volatility 
(i.e., the size of the swings up and down in value of a particular investment); and inflation (i.e., 
the general increase in price resulting in the decrease of purchasing power).6 Each is affected 
differently by the passage of time. For example, the volatility found in equity investments 
swamps the expected payoff of the investment in the short-run, but makes it a clear winner over 
fixed income investments in the long run. Inflation, on the other hand, may be an insignificant 
factor in the short term, but over time it can significantly erode the value of a portfolio 
(particularly one built primarily of fixed income investments).7 Interestingly, investors tend to 
underestimate their time horizon and, as a result, underweight their exposure to the more volatile 
investments that provide the best protection against inflation.8 So determining the time horizon 

                                                            
2 Roger C. Gibson, Asset Allocation: Balancing Financial Risk, at 11 (4th ed. 2008).  
3 Id. 
4 Id. (quoting Langbein, The Uniform Prudent Investor Act and the Future of Trust Investing, 81 Iowa L. Rev. 641, 646 (March 
1996)). 
5 Id. at 78. 
6 Id. at 89. 
7 Id.  
8 Id. at 101. 
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(for example, the life expectancy of the investor or trust beneficiary) can dramatically alter an 
investor’s tolerance for volatility. 

Once a time horizon is determined, the asset selection process can begin. The key in asset 
selection is diversification, which involves not only diversifying within an asset class (e.g., 
buying more than one stock) but also diversifying among asset classes. The benefit of this 
multiple asset class allocation is that it tends to yield greater returns with less volatility than one 
or two asset class portfolios.9 

To summarize, the principles of investment management can be distilled down to addressing the 
two risks of volatility and inflation, and avoiding the superficial allure of market timing. These 
risks are best addressed by determining the time horizon for the investment. Portfolios with short 
time horizons face danger primarily from volatility, while those with longer time horizons must 
seek to avoid loss due to inflation. Once time horizon is determined, a multiple asset class 
allocation may be the best way to implement an investment strategy designed to address that 
time horizon.  

 

Active versus Passive Management 

The Restatement10 distinguishes between "passive strategies" and "active strategies" when 
investing trust assets.  Passive strategies involve investing in "index funds that track major stock 
exchanges or widely published listings of publicly traded stocks."  This is a "practical investment 
alternative to be considered by trustees seeking to include corporate equity in their portfolios" 
because it offers the "pricing security and economies of buying in essentially efficient markets."  
On the other hand, active strategies also are allowable, which involve hiring professional to 
search for "advantageous segments of the market or for individual bargains in the form of under 
priced securities."  Such strategies, however, "entail investigation and analysis expenses and tend 
to increase general transaction costs, including capital gains taxation."  These considerations are 
"relevant to the trustee initially in deciding whether, to what extent, and in what manner to 
undertake an active investment strategy."  If the costs and risks of such a program are substantial, 
such added costs and risks "must be justified by realistically evaluated return expectations."  
Therefore, if the trustee decides to proceed with an active investment program, the trustee must 
make the determination that:  (a) gains from the program can reasonably be expected to 
compensate for its additional costs and risks; (b) the program is reasonable in terms of its 
economic rationale and its goal within the trust portfolio; and (c) the trustee has a credible basis 
for concluding that the asset manager has the competence necessary to carry out the program and 
that supervision of delegation if any is appropriate.11  These comments comparing active versus 
passive strategies imply that passive strategies are the favored investment because there is no 
rigorous standard applied to such investments as there are to active ones. 

But is it true that passive outperforms active management?  To answer this question, you must 
first define your terms.  First, what is “passive?”  As defined above, it would appear to apply 

                                                            
9 See generally Roger C. Gibson, Asset Allocation: Balancing Financial Risk, at ch. 9 (4th ed. 2008). 
10 Restatement (Third) of Trusts: Prudent Investor Rule (1992). 
11 Id. at 30. 
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primarily to the purchase of publicly-traded stocks through low-cost “index” funds.  But that, in 
turn, raises two further questions.  First, how does it apply to other asset classes, like bonds, 
REITs, emerging market investments, and so on?  Second, even for publicly-traded stock, you 
have to decide which “index” you’re talking about:  the S&P 500, the Russell 3000, the Russell 
2000, the Dow Jones Industrial Average?  The question becomes even more complicated in the 
case of fixed income investing.  The Bloomberg Aggregate Bond Index (often referred to as "the 
Agg", and previously known as the “Barclay’s Agg”) is a broad-based fixed-income index that 
is often used by bond traders and fund managers either as the model for a bond index fund, or as 
a benchmark against which a manager measures its performance.  It consists of U.S. 
investment-grade fixed income investments, including Treasury securities (which represent 
almost 40% of the total index), corporate bonds, mortgage-backed securities, asset-backed 
securities and municipal bonds.  It is one of the most (if not the most) commonly used total 
bond market indices. 

But notice that, by definition, it does not include international bonds or high-yield (often known 
as “junk”) bonds, both of which can be an important source of diversification.  It is also can be 
considered conservative, given its weighting toward U.S. Treasuries.  In other words, “index 
investing” is not as simple nor effective as it seems. 

One investment consulting firm has evaluated the persistency of top quartile mutual funds, both 
active and passive, since 2007.12  This evaluation has consistently led to the observation that 
“actively-managed strategies tend to struggle in strong up markets compared to passive 
strategies, especially in domestic equity asset classes. Many asset classes generate 
outperformance in the top quartile of their peer group and to a lesser extent the median manager 
more often in down markets.” Further, passive investing “does not completely insulate investors 
from volatility in relative performance compared to active peers and in some asset classes has 
guaranteed sub-part results over the most recent 10-year period.” 

To conclude, the “active management versus index investing” debate is far from resolved.  When 
the Restatement refers to index investing, it always refers to large-cap, domestic stocks.  But 
even though such holdings may constitute the bulk of a trust portfolio, there are other corners of 
the market where active investment may still be justified. 

 

ESG Investing. 

One aspect of investing that continues to draw attention is the extent to which environmental, 
social and governance (ESG) factors should be considered in building an investment portfolio. 
Using such a perspective involves taking into account not only a company’s profitability, but 
also its impact on issues like climate change, labor conditions, board diversity and executive 
compensation. The goal is that, by focusing on those issues, companies can be selected for 

                                                            
12 Fiducient Advisors, The Next Chapter in the Active versus Passive Debate (September 2021). 
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portfolio investment that are not only generating a profit but also are better placed to be 
successful in the future.13 

At its inception, ESG investing was referred to as socially responsible investing (or SRI). Early 
SRI investing relied on “negative screens,” under which a portfolio manager would not invest in 
companies that the investor felt were ethically or morally wrong (such as oil, tobacco or gun 
producers). Importantly, negative screening involves using a non-financial metric in determining 
whether or not to make an investment. In other words, it places a moral or ethical judgment on 
the part of the investor ahead of purely financial considerations. It was from this perspective that 
the comments to the UPIA, quoted above, put forth the view that social investing violated a 
trustee’s duty of loyalty.  And in large part, this is the view of many lawyers and clients, despite 
the fact that ESG investment theory has developed significantly in the last thirty years. 

A better way to think of ESG investing is as “ESG integration,” a strategy that combines ESG 
factors (a company’s environmental impacts, its labor relations and how it interacts with 
communities, for example) with traditional financial metrics when analyzing companies.  The 
thought is that ESG integration improves stock selection by expanding the scope of information 
about a stock, thus identifying more potential risks and opportunities.14  And indeed, studies have 
shown that funds using such an approach generate similar results to those that don’t consider 
ESG factors.15 

Such an analysis presumes, however, that stock selection is being used at all.  Such is the case 
with actively-managed funds, in which fund managers believe they can deliver higher returns 
through their analysis and selection of individual securities.  However, passive investing, which 
involves simply holding all of the stocks, and in the proportions, set forth in an index (the S&P 
500 being perhaps the most popular), does not use any stock selection at all.  As a result, its 
administrative costs (the salaries it pays to fund managers and analysts) are significantly lower.  
An article written in the early years of modern portfolio theory held that fund managers generally 
could not outperform index funds over long periods of time, and therefore the higher 
administrative costs from actively managed funds was an unjustifiable expense.16  This view 
found its way into the UPIA, which holds that actively managed funds must adequately 
outperform their passive index benchmarks in order to justify their increased costs. 

Which raises the question whether ESG integrated portfolios (which are by definition actively 
managed) outperform an appropriate passive index benchmark.  At least one study found that, 
although ESG portfolios performed better, in general, than the fund universe as a whole (which 
would include active and passive funds), such portfolios will always be more expensive than 
their passive index-tracking counterparts.17 

Another concern for ESG investing is the extent to which fund managers engage in 
“greenwashing;” that is, expressing concern for and taking superficial steps toward ESG factors 
simply as a cover to sell more investment products.  Surveys of managers tend to show that 68% 
                                                            
13 For an excellent discussion, see Gary, Best Interests in the Long Term:  Fiduciary Duties and ESG Integration, 90 U. of Co. L. 
Rev. 731 (2019). 
14 Id. at 745-46. 
15 Id. 
16 Id.at 754-55. 
17 Id. at 756. 
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– 74% of them claim to use ESG integration.  However, these results are self-reported with no 
oversight.  There are few standard definitions or assessments.  At least one consultant has tried to 
apply due diligence to the process by asking whether the ESG integration is observable, material 
and additive to the investment process.  The consultant found that 86% of funds claimed to use 
ESG factors, but only 35% did so in a meaningful way, passing muster under the consultant’s 
due diligence process.18  Analysis like this shows how hard it can be to determine whether a fund 
has truly adopted ESG integration, or has simply claimed to do so for window-dressing. 

One final consideration is ORS 130.755(3)(i), which provides that a trustee “shall consider all 
relevant circumstances in investing and managing trust assets, including . . . the intent, desire and 
personal values of the settlor, including the settlor’s desire to engage in sustainable or socially 
responsible investment strategies that align with the settlor’s social, environmental, governance 
or other values or beliefs to the extent known by the trustee.” This statute should allow a trustee 
to follow a settlor’s ESG goals without worrying about whether those goals conflict with the 
prudent investor rule. However, this provision also creates two difficulties. First, in the author’s 
experience, most clients don’t understand the notion of ESG integration. Rather, the common 
view is that social investing equates to negative screening: for example, avoiding oil and gas 
companies in the portfolio. Second, it could be a challenge to determine whether and to what 
extent the settlor wanted the trustee to pursue such strategies. Are general statements made 
during a client meeting adequate? Should those desires be set forth in a writing, and specifically 
included in the trust agreement? Requiring a future trustee to understand the “intent, desire and 
personal values of the settlor” without a writing to support it would probably lead to greater 
confusion. An attorney drafting a will or trust for a settlor who has strong opinions about social 
investing should include in the trust agreement a provision that states both the intent that the 
trustee pursue ESG investing, and what such investing should entail (in other words, ESG 
integration versus negative screening). 

 

Duty to Monitor Fees. 

A case with serious consequences for trustees is Tibble v. Edison Int’l,19 decided by the U.S. 
Supreme Court in 2015.  The facts are straightforward: the petitioners (beneficiaries of a defined-
contribution plan) argued that the respondents (the employer and others, who sponsored the plan) 
violated their fiduciary duties by offering six higher priced retail-class mutual funds as plan 
investments when materially identical lower-priced institutional-class mutual funds were 
available. The petitioners claimed that a large institutional investor could have obtained 
materially identical lower-priced institutional-class mutual funds that are not available to retail 
investors. 

Ostensibly, the issue before the Court was whether the petitioners’ claims were time-barred 
under the six-year statute of limitations. The lower courts held that the statute began running 
when the mutual fund interests were acquired (eight years before the claim was filed), ruling 
against the petitioners’ argument that, because the funds underwent significant changes within 
that six-year statutory period, the respondents should have undertaken a full due-diligence 
                                                            
18 Fiducient Advisors, Greenwashing in ESG: Don’t Judge a Book by its Cover (December 2021). 
19 575 US 523 (2015). 
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review at that time and converted the higher priced retail-class mutual funds to lower-priced 
institutional-class mutual funds. 

The Supreme Court overturned the lower court decisions, ruling that the petitioners’ claims 
should be considered.  The Court stated that in determining the contours of an ERISA fiduciary’s 
duty, courts often must look to the law of trusts.  It stated that “[u]nder trust law, a trustee has a 
continuing duty to monitor trust investments and remove imprudent ones. This continuing duty 
exists separate and apart from the trustee’s duty to exercise prudence in selecting investments at 
the outset.”  The trustee must systematically and regularly review all trust investments.  The 
Court reached its conclusion based in part on the Uniform Prudent Investor Act. As a result, the 
Court held that a plaintiff can file a claim for breach of fiduciary duty by failing to properly 
monitor investments, as long as the alleged breach of the continuing duty occurred within the 
statutory period. The lower courts erred by applying the statutory framework based solely on the 
initial choice of funds, so the Court remanded to the Ninth Circuit for reconsideration.  

It would be easy to assume that this decision applied solely to ERISA plan managers and their 
advisors, or that it required automatic review of certain share classes held as plan assets.  
However, the Tibble decision should be seen in a broader context:  all trustees have an ongoing 
duty to monitor the appropriateness of their investments even after they are selected initially.  
This duty applies not only to the selection of classes of shares or funds but more broadly to the 
choice of one fund or another.  This is particularly true in the case of index funds (for example, a 
fund that tracks the S&P 500):  The trustee must take ongoing care that such funds have (all 
things being equal) the lowest cost among their competitors.  The individual trustee who has 
delegated its responsibility of investing trust assets to an advisor must periodically ensure that 
that advisor is monitoring such expenses.  

 

Duty of Loyalty. 

A trustee must invest trust assets solely for the benefit of the beneficiaries; transactions involving 
the trustee’s own interests are generally prohibited unless certain standards are met.  Breaches of 
this duty often occur when individual trustees invest trust assets in businesses in which the 
trustee has an (often controlling) interest, and with corporate trustees who use their own 
proprietary funds.  

In Jackson v. Mercantile Safe Deposit & Trust Co.,20 a corporate trustee was found liable for 
damages after failing to adequately monitor investments and investing in its own funds, which 
lagged behind the performance of the S&P 500.  The corporate trustee assumed management 
responsibilities in 1947; by 1960, with a market value of $142,025, the trust assets consisted of a 
70% stock 30% fixed income allocation. Annual reviews took place regularly and until the mid-
1970's the market value of the trust equities kept a reasonably close relationship to that of the 
S&P 500.  However, in approximately 1975 through 2007, the S&P 500 returns significantly 
outpaced the trust returns.  This resulted from three factors.  First, the trustee sold the remaining 
stocks and bonds and invested almost exclusively in its own proprietary funds, which occurred in 
1975 and lasted until 1998, when the trustee determined that investment in its own funds might 
                                                            
20 2012 BL 300343 (D. Md. 2012). 



Chapter 6—What Attorneys Need to Know About Trustee Investing

 6–9Advanced Estate Planning 2022

be contrary to the terms of the Trust.  Second, the trustee failed to maintain any consistent 
balancing of the allocation of the trust assets.  Third, there was frequent turnover of personnel 
handling the account; as it became a "smaller" account, it was passed to a less-experienced 
officer to manage.  And, while the account in theory was subject to an annual review by the Trust 
Investment Committee, the records before the court did not reflect that such a review took place 
on any regular basis during the later years.21 See also Parris v. Regions Bank,22 in which a 
trustee's summary judgment motion was dismissed where trustee invested 72% of trust assets in 
trustee's proprietary junk bond fund, failed to disclose to the beneficiary material facts of the 
fund and failed to diversify trust assets after the fund incurred significant losses. 

On the other hand, in Banks v. Northern Trust Corp., 23the Ninth Circuit held that a corporate 
trustee that invested in its own funds did not breach its fiduciary duty.  In this case, such 
investments were authorized by the trust agreement, it was permitted under state law, and 
beneficiaries received adequate notice.24  

In Donahue v. Donahue,25 the grantor established a family trust and funded the trust with $45 
million in assets, which included an interest in an umbrella partnership REIT that constituted 
about 50% of the trust's assets. Following the death of the grantor, the grantor's brother, who was 
also the president and CEO of the REIT, was named trustee of the trust. In order to provide 
adequate income to the grantor's spouse during her lifetime and an appropriate remainder for the 
grantor's children, the trustee determined that he needed to diversify the trust assets because the 
REIT alone provided inadequate income.  The trustee sold a 40% interest in the REIT, and used 
the proceeds to pay off the family's mortgage on their residence, to fund trusts for the children 
and to diversify in assets other than real estate. Three years later, the beneficiaries sued the 
trustee because the REIT had appreciated significantly in value after the sale, resulting in lost 
appreciation to the trust of approximately $20 million. 

The court held that the trustee's diversification strategy did not violate the prudent investor rule. 
The beneficiaries argued that the trustee, as an insider, knew that the REIT interest would 
appreciate in value. Citing the housing crisis of 2008 and the collapse of Lehman Brothers, the 
court, however, found that the unreliability of long-term projections demonstrated the flawed 
nature of mere predictions of future performance, regardless of whether from financial advisors 
or insiders. The court reiterated that when executing the duty to diversify, the trustee is 
eliminating “risks higher than suitable to a trust's purposes, return requirements, and other 
circumstances.” 

In an Illinois case,26 the trustee breached his duty to diversify by retaining a 100% ownership 
interest in a family printing and newspaper business. The grantor created a trust to hold his 
ownership interest in a closely held business. In 1987, the trust appointed the Northern Trust 
Company as trustee. The trustee discussed at annual reviews the importance of diversifying the 

                                                            
21 See also Wagley v. JP Morgan Chase Bank, N.A., No. 18 Civ. 8668, 2020 BL 369314 (S.D.N.Y. Sept. 26, 2020), in which the 
court partially denied the trustee's motion to dismiss plaintiffs' breach of fiduciary claim where trustee engaged in “self-interested 
transactions” by investing trust property in proprietary funds directly managed by trustee. 
22 2011 U.S. Dist. LEXIS 92167 (W.D. Tenn. 2011). 
23 No. 20-55297, 2021 BL 296963 (9th Cir. Aug. 6, 2021). 
24 See also Watkins v. PNC Bank, 2015 Ky. App. Unpub. LEXIS 76 (2015). 
25 Donahue v. Donahue, No. G040259, 2010 BL 36677 (Cal. Ct. App. 2010). 
26 Moss v. Northern Trust Company, No. 7 CH 24749 (Ill. Cir. Ct. 2015). 
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trust assets; however, the beneficiaries did not wish to sell the family business for various 
reasons. In 2000, the trustee assigned a new asset manager to the trust, who again stressed the 
importance of diversification. The trustee sought to sell a portion of the family business but, 
ultimately, determined that it was not in the best interests of the trust because many beneficiaries 
worked for the family business and a majority of the beneficiaries did not want to sell the 
business. The trustee did not perform any detailed analysis explaining the risk of not diversifying 
the trust assets. In 2007, the beneficiaries sued the trustee for failing to diversify the trust assets. 
The court held that the trustee breached his duty to diversify because the beneficiaries’ requests 
to retain the family business and the trust instrument's instruction authorizing the trustee to retain 
the family business were not sufficient to exempt the trustee from the duty to diversify 
altogether.  In other words, the beneficiaries argued that the trustee shouldn’t have listened to 
them. 

The court, however, refused to hold the trustee liable for damages because the beneficiaries did 
not prove damages where the trustee’s investments generated significantly greater income than 
the beneficiaries’ hypothetical investment model. 

In Mennen v. Wilmington Trust Co., C.A. No. 8432-ML (Del. Ch. 2015), the trust at issue held 
stock in the Mennen Company, which was privately held.  Although Wilmington Trust Company 
was a named defendant, the trust agreement apparently named the individual co-trustee (who was 
also the brother of the trust beneficiary) as having sole investment responsibility.  This may have 
been appropriate when the sole trust asset was stock in the family-owned business, but when that 
business was sold to Palmolive, suddenly the trustees had real investment work to do.  The court 
presented the situation as follows: 

It is undisputed that the trust, once valued at over $100 million, was reduced to a value 
closer to $25 million through a series of debt and equity investments largely focused on 
two insolvent, unproven, and ultimately unsuccessful private companies with no 
established record of profitability. There can be no doubt that the investments were 
astonishing failures. The question is whether, divorced of hind-sight bias regarding the 
outcome of the challenged transactions, the trustees' investment decisions expose them to 
liability to the beneficiaries. 

The court found that the individual co-trustee used the assets of his brother’s trust to further his 
own “pride:”  

because most of the trustee's personal fortune was out-of-reach in his own trust, the 
trustee turned to his brother's trust as a piggy bank he readily opened to fund a few 
private companies in which the trustee had invested his time and on which he had staked 
a claim that he was uniquely skilled at selecting and advising small fledgling companies 
that he could turn into the "next big thing." Certain that fortune and acclaim were around 
the bend, the trustee eschewed the interests of the beneficiaries in favor of subsidizing his 
self-aggrandized standing as a financier. 

The individual co-trustee also failed to provide adequate investment information to his brother, 
overcharged on expenses and was an unreliable witness.  Therefore, the court had little trouble 
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finding him liable, despite the presence of an exculpation clause in the trust. The court held that 
his actions amounted to bad faith, and therefore the clause did not protect him. 

 

Delegation of Investment Duties. 

In a Minnesota case,27 the court held that the trustee properly relied upon the professional advice 
of a financial advisor in deciding the appropriate investment vehicles for a trust with an income 
beneficiary with special needs and remainder beneficiaries that were minor children. At the 
recommendation of the financial advisor and pursuant to a sophisticated investment plan, the 
trustee invested in three variable deferred annuities. The court found that the trustee, who had no 
prior experience managing trust assets, reasonably acted when she sought advice from the 
grantor's financial advisor. Even though the variable deferred annuities depreciated in value 
between 2007 and 2010, the court emphasized that the trustee obtained sufficient competent 
advice, guidance and assistance to formulate and implement the investment strategy of the trust. 

 

Duty to Diversify 

The Surrogate's Court of New York28 held that an attorney-executor committed multiple, 
egregious violations against New York's Prudent Investor Act29 by grossly mismanaging a 
decedent's estate, including breaching his duty to diversify. The executor knew that decedent's 
multimillion-dollar estate consisted of her home, checking and savings accounts, and General 
Electric (GE) stock that was not only the majority of decedent's investments, but was the 
majority of decedent's entire estate. The executor failed to liquidate and diversify the estate's 
$4.6 million investment portfolio, 85% of which consisted of GE stock.  

But failure to diversify was just the tip of the malfeasance iceberg.  The executor did not 
maintain fiduciary standards when selling decedent's home. He failed to obtain a formal 
appraisal for the home, and he imprudently invested estate assets to renovate the property using a 
personal long-time contractor rather than selling the home in “as-is” condition.  To make matters 
worse, the executor hired his personal contractor without soliciting other bids or entering into a 
written contract with a clearly defined scope of work.  As a result, the house was sold at a total 
loss rather than at the lower “as is” value he could have obtained. And of course, the executor 
paid himself legal fees for years without a court order, contrary to the requirement in the letters 
testamentary. The Surrogate's Court imposed numerous damages and surcharges due to attorney-
executor's breach of his fiduciary duties along with statutory interest, denied him statutory 
commissions, denied him legal fees, and removed him as executor of the estate.  This case is less 
instructive because the general breach of fiduciary duty was so broad, but it does point out that, 
during an estate or post-mortem trust administration, an executor or a trustee should decide early 
on whether assets should be sold to avoid a drop in value.  Here, “diversifying” probably really 
would have meant liquidating and going to cash or safe, short-term investments. 

                                                            
27 In re Amendment & Restatement of Revocable Living Trust of Berget, No. A13-2295, 2014 BL 343076 (Minn. Ct. App. 2014). 
28 Matter of Kenney, 64 Misc.3d 1232(A) (N.Y. Sur. Ct. July 19, 2019). 
29 N.Y. EPTL §11-2.3. 
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A Rhode Island case30 supports the proposition that the extent of the duty to diversify depends 
upon the facts and circumstances of a particular matter. Upon the death of the grantor in 2010, a 
trust was created for the benefit of the beneficiary; however, the trust was to terminate upon the 
beneficiary reaching the age of 25, which would occur in 2014. The trustee had the discretion to 
distribute the trust assets outright to the beneficiary prior to 2014. When the trustee received the 
beneficiary's share of the grantor's estate in 2010, she placed the trust assets in a cash account. 
The trustee attempted to make an outright distribution to the beneficiary many times between 
2010 and 2013. The beneficiary rarely responded to the trustee's letters sent by certified mail, 
telephone calls and text messages. When the beneficiary did respond, she refused to sign a 
general release discharging the trustee of her duties and releasing her of any liability. This 
resulted in significant delays in, and additional expenses related to, the administration of the 
grantor's estate. The beneficiary sued the trustee for violating the prudent investor rule by placing 
the trust assets in a cash account that received less than $50 in interest income in four years. 

The Supreme Court of Rhode Island held that the trustee did not violate her duties under the 
prudent investor rule by placing the trust assets in the cash account because the trustee intended 
to make an outright distribution to the beneficiary and the beneficiary prevented the trustee from 
making the distribution for nearly four years. The court found the trustee's decision to place the 
trust assets in a cash account was reasonable to insulate the assets from the risk of market 
volatility, especially considering the short time horizon over which the trustee intended to hold 
the trust assets. 

 

Duty of Impartiality. 

Income beneficiaries always complain that the trust investments are not throwing off enough 
income, while remainder beneficiaries always complain that the trust investments are not 
growing fast enough. In those situations, the best a trustee can hope to do is disappoint both sides 
equally. In a Pennsylvania decision, In re Montgomery,31 the income beneficiary claimed that the 
asset allocation of 65% equities and 35% fixed income was not generating sufficient income.  
The court held that the portfolio balance was appropriate because it was designed to “manage the 
trusts in a balanced and impartial way” to “meet the needs of the income beneficiary as well as 
grow the principal relative to inflation and hopefully in excess of inflation for the remainder 
interest.”  The court observed that the allocation assured principal growth that benefits not only 
remainder beneficiaries, but also the income beneficiary, as larger principal generated higher 
income from dividends; and that allocation of all trust assets to fixed income would result in 
“dramatic” decrease in principal growth, while “not . . . gaining that much in the way of 
income.”  Note that this decision might have gone the other way in a higher interest rate 
environment; during the period at issue, stock dividends were close to bond yields. 

 

                                                            
30 In re Bagdis, 2016 BL 90944 (R.I. 2016). 
31 No. 3007 EDA 2019, 2020 BL 307795 (Pa. Super. Ct. Aug. 13, 2020) (citing earlier decision In re Montgomery, 161 A.3d 392 
(Pa. Super. 2017) 
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PILLARS OF LAWYER ETHICS

Loyalty Competence Integrity

RECOGNIZE THORNY SITUATIONS 
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THE MATRIARCH

THE NIECE
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ADDRESSING CAPACITY

RULE 1.14
CLIENT WITH DIMINISHED CAPACITY

RPC 1.14(a)
When a client's capacity to make adequately considered 
decisions in connection with a representation is 
diminished, whether because of minority, mental 
impairment or for some other reason, the lawyer shall, 
as far as reasonably possible, maintain a normal client-
lawyer relationship with the client.
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ASSESSING CAPACITY

• Few lawyers possess the formal training to perform an in-depth or medically sufficient 
assessment of a person’s capacity, but experience and common sense can inform a 
preliminary assessment. In whatever areas the lawyer practices, the lawyer should have a 
sound conceptual foundation and consistent procedure for making a preliminary assessment 
to determine whether a formal assessment is or may be necessary. Moreover, assessment is 
not a one-time thing. As time passes and events unfold, the lawyer may well need to reassess 
the client’s capacity.

• The lawyer must rely on more than ad hoc conjecture or a vague sense of intuition that is not 
based on experience. The lawyer should understand the different standards for the capacity 
required to perform legal acts and the steps to take to maximize a client’s decision-making 
ability. This understanding is crucial for a lawyer to effectively represent clients who may have 
diminished capacity. When representing such a client, the duty of competent representation 
under Oregon Rule of Professional Conduct (RPC) 1.1 may require the lawyer to acquire this 
understanding or associate with another lawyer who already has this understanding.

• -The Ethical Oregon Lawyer, 18.2

The terms incapacity and incompetency are gradually being further defined in the legal realm 
as decisional capacity and legal competency. Decisional capacity is determined by a person’s functional 
ability to make decisions, rather than determined automatically by agreement or disagreement with an 
outcome (i.e., whether the decision is one that a reasonable person would have reached) or the person’s 
status or membership in a particular “vulnerable” class based on age or medical diagnosis. Whether a 
client has capacity must be viewed as task- and time-specific. Charles P. Sabatino, Assessing Clients 
with Diminished Capacity, 22 ABA Bifocal 1 (Summer 2001). A widely accepted definition of decision-
making capacity is that it requires the following: (1)Possession of a set of values and goals; (2)The ability 
to communicate and to understand information; and (3)The ability to reason and to deliberate about one’s 
choices.

Oregon Formal Ethics Opinion 2005-159 suggests: In determining whether the client can adequately act 
in his or her own interests, the lawyer needs to examine whether the client can give direction on the 
decisions that the lawyer must ethically defer to the client. Short of a client’s being totally 
noncommunicative or unavailable due to his or her condition, a lawyer can most often explain the 
decisions that the client faces in simple terms and elicit a sufficient response to allow the lawyer to 
proceed with the representation. Standards for representation in juvenile dependency cases and 
termination-of-parental-rights cases recognize that the lawyer should always seek the lawful objectives of 
the client and should not substitute the lawyer’s judgment for the client’s in decisions that are the 
responsibility of the client. However, the lawyer may make other necessary decisions consistent with the 
client’s direction on these essential issues.
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PROTECTIVE ACTION?

RPC 1.14(b)
When the lawyer reasonably believes that the client has 
diminished capacity, is at risk of substantial physical, 
financial or other harm unless action is taken and cannot 
adequately act in the client's own interest, the lawyer may take 
reasonably necessary protective action, including consulting 
with individuals or entities that have the ability to take action 
to protect the client and, in appropriate cases, seeking the 
appointment of a guardian ad litem, conservator or guardian.

• RPC 1.14 (c) Information relating to the representation of a client 
with diminished capacity is protected by Rule 1.6. When taking 
protective action pursuant to paragraph (b), the lawyer is impliedly 
authorized under Rule 1.6(a) to reveal information about the client, 
but only to the extent reasonably necessary to protect the client's 
interests.

• “Reasonably necessary” protective measures are those that are “the 
least restrictive action[s] under the circumstances.”
ABA Formal Ethics Op. 96-404 (1996)
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FREQUENTLY CITED ETHICS 
OPINIONS – CLIENT WITH CAPACITY 

ISSUES

2005-41 Competence and Diligence: Client with Diminished Capacity

2005-159 Competence and Diligence: Requesting a Guardian Ad Litem in a Juvenile 
Dependency Case

THE MATRIARCH
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AVOIDING CONFLICTS

• #1 Know who your client is.
• #2 Make sure others know who your client is.

• Reasonable expectations test: “to establish that the lawyer-client 
relationship exists based on reasonable expectation, a putative client’s 
subjective, uncommunicated intention or expectation must be accompanied 
by evidence of objective facts on which a reasonable person would rely as 
supporting existence of that intent; by evidence placing the lawyer on notice 
that the putative client had that intent; by evidence that the lawyer shared 
the client’s subjective intention to form the relationship; or by evidence that 
the lawyer acted in a way that would induce a reasonable person in the 
client’s position to rely on the lawyer’s professional advice. The evidence 
must show that the lawyer understood or should have understood that the 
relationship existed, or acted as though the lawyer was providing 
professional assistance or advice on behalf of the putative client, as the 
lawyer” In re Weidner, 310 Or 757, 770 (1990).
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QUICK REFRESHER:
CURRENT CLIENT CONFLICTS

• RULE 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS
• (a) Except as provided in paragraph (b), a lawyer shall not represent a 

client if the representation involves a current conflict of interest. A 
current conflict of interest exists if:

• (1) the representation of one client will be directly adverse to another 
client; 

• (2) there is a significant risk that the representation of one or more 
clients will be materially limited by the lawyer's responsibilities to 
another client, a former client or a third person or by a personal 
interest of the lawyer; or

• (3) the lawyer is related to another lawyer, as parent, child, sibling, spouse 
or domestic partner, in a matter adverse to a person whom the lawyer 
knows is represented by the other lawyer in the same matter.

WAIVER OF CONFLICTS

1.0(g) "Informed consent" denotes the agreement by a person to a proposed course of 
conduct after the lawyer has communicated adequate information and explanation 
about the material risks of and reasonably available alternatives to the proposed 
course of conduct. When informed consent is required by these Rules to be confirmed 
in writing or to be given in a writing signed by the client, the lawyer shall give and the 
writing shall reflect a recommendation that the client seek independent legal advice to 
determine if consent should be given.
1.0(b) "Confirmed in writing," when used in reference to the informed consent of a 
person, denotes informed consent that is given in writing by the person or a writing that 
a lawyer promptly transmits to the person confirming an oral informed consent. See 
paragraph (g) for the definition of "informed consent." If it is not feasible to obtain or 
transmit the writing at the time the person gives informed consent, then the lawyer 
must obtain or transmit it within a reasonable time thereafter.
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WHAT ABOUT INFORMED CONSENT AND 
THE DIMINISHED CAPACITY CLIENT?

• The term informed consent means an “agreement by a person to a proposed course of conduct 
after the lawyer has communicated adequate information and explanation about the material risks 
of and reasonably available alternatives to the proposed course of conduct.” Oregon RPC 1.0(g). As 
stated in American Bar Association Model Rule of Professional Conduct Rule 1.0(e), Comments [6] 
to [7]:

• [6] The lawyer must make reasonable efforts to ensure that the client . . . possesses information 
reasonably adequate to make an informed decision. Ordinarily, this will require communication that 
includes a disclosure of the facts and circumstances giving rise to the situation, any explanation 
reasonably necessary to inform the client . . . of the material advantages and disadvantages of the 
proposed course of conduct and a discussion of the client’s . . . options and alternatives.

• [7] Obtaining informed consent will usually require an affirmative response by the client. . . . In 
general a lawyer may not assume consent from a client’s . . . silence. Consent may be inferred, 
however, from the conduct of a client . . . who has reasonably adequate information about the 
matter.

• To the extent that a client’s informed consent is required for the lawyer to take certain actions but 
cannot be obtained or inferred because the client lacks the capacity to understand the situation and 
give meaningful consent, the lawyer must either obtain consent from a competent third party (e.g., a 
guardian, a conservator or, if appropriate, a judge) or refrain from acting.

• The Ethical Oregon Lawyer 18.2-1(a)

FREQUENTLY CITED ETHICS 
OPINIONS – SPOUSAL 

CONFLICTS

2005-86 Conflicts of Interest, Current Clients: Representing Husband and Wife in 
Bankruptcy, Wills, Dissolution

2005-148 Conflicts of Interest, Former Clients: Representing One Spouse in a 
Dissolution after Joint Estate Planning

2018-194 Conflicts of Interest, Current Clients: Representing Husband and Wife in 
Preparation of Estate Involving Waiver of Elective Share
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ABIDING CONFIDENTIALITY

THE OLDEST SON AND THE NIECE



Chapter 9—Presentation Slides: ABCs of Ethics for Estate Planners

 9–12Advanced Estate Planning 2022

DUTY OF CONFIDENTIALITY

RPC 1.6 CONFIDENTIALITY OF INFORMATION
(a) A lawyer shall not reveal information relating to the representation 
of a client unless the client gives informed consent, the disclosure is 
impliedly authorized in order to carry out the representation or the 
disclosure is permitted by paragraph (b).
(emphasis added)

WHAT IS CONFIDENTIAL?

RPC 1.0(f)
Information relating to the representation of a client” denotes both 
information protected by the attorney-client privilege under 
applicable law, and other information gained in a current or former 
professional relationship that the client has requested be held 
inviolate or the disclosure of which would be embarrassing or would 
be likely to be detrimental to the client.
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THE DUTY OF CONFIDENTIALITY 
SURVIVES THE DEATH OF THE CLIENT

• No termination of duty in rules.

• Persistence of duty confirmed in rules (e.g. 1.9 former client conflict of 
interests rules).

• Persistence of related duties confirmed by statute. See OEC 503(3) 
(permitting certain others including former lawyer to assert privilege of a 
deceased client)

• And case law, e.g. Swidler & Berlin v. United States, 524 U.S. 399, 405-
07 (1998).

CONFIDENTIALITY:
EXCEPTIONS

RULE 1.6 (b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer 
reasonably believes necessary:

(1) to disclose the intention of the lawyer's client to commit a crime and the information necessary to prevent the 
crime;

(2) to prevent reasonably certain death or substantial bodily harm; 

(3) to secure legal advice about the lawyer's compliance with these Rules;

(4) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to 
establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client 
was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; 

(5) to comply with other law, court order, or as permitted by these Rules; or

(6) in connection with the sale of a law practice under Rule 1.17 or to detect and resolve conflicts of interest 
arising from the lawyer’s change of employment or from changes in the composition or ownership of a firm. In 
those circumstances, a lawyer may disclose with respect to each affected client the client's identity, the identities 
of any adverse parties, the nature and extent of the legal services involved, and fee and payment information, 
but only if the information revealed would not compromise the attorney-client privilege or otherwise prejudice any 
of the clients. 

(emphasis added)
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HANDY BAR COUNSEL 
COLUMNS

Client Information Subpoenas: Responding, Protecting Client Confidences

• By Helen Hierschbiel

• June 2008
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ACQUIRING COMPENSATION

EXCESSIVE OR ILLEGAL FEES 
PROHIBITED

RPC 1.5(a) A lawyer shall not enter into an agreement for, charge or 
collect an illegal or clearly excessive fee or a clearly excessive amount for 
expenses.

What is illegal - Illegal conduct is not limited tocriminal conduct but 
includes conduct that is forbidden by statute. In reHockett, 303 Or 150, 
162, (1987).
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• Oregon Formal Ethics Op. 2021-197 affirms:

• Legal fees and personal representative fees must be approved by order 
of the court before they can be paid from estate funds. ORS 116.183. A 
lawyer who accepts attorney fees from estate assets without obtaining 
prior court approval engages in unethical conduct by collecting an illegal 
fee. “[A]ny such attorney fee that is collected without approval is 
unlawful and, hence, an ‘illegal’ fee.” In re Altstatt, 321 Or 324, 333, 897 
P2d 1164 (1995), cert dismissed, 517 US 1129 (1996).

ALERT CUSTODIANSHIP
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FREQUENTLY CITED ETHICS 
OPINIONS – CLIENT PROPERTY

2005-43 Client Property: Preserving Will When Former Client Not Found

2005-90 Client Property: Attorney Liens

2016-191 Client Property: Paperless Client Documents and Files

207-192  Client Property: Duplication Charges for Client Files, Production or 
Withholding of Client Files

• Beware: Retention of files and periodic communications could provide 
basis for finding a reasonable expectation of ongoing representation of a 
client.

• Oregon Formal Ethics Op. 2005-146

• End of representation letters can help set what expectations are 
reasonable.
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OSB ETHICS HELPLINE
503 431-6475

WHAT CAN THE HELPLINE 
DO FOR YOU?

• We provide ethics guidance for your 
own future conduct.
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TIPS FOR CALLING

• Be patient
• Be familiar with rules
• Keep it hypothetical
• Keep it skeletal
• Don’t bury the lede

Legal Ethics Helpline
503-431-6475

Oregon lawyers should use this line 
for personal ethics assistance from 
OSB counsel. Members of the public 
should call the Client Assistance 
Office at 503-620-0222.
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HELPFUL RESOURCES

Oregon Formal Ethics Opinions Online: https://www.osbar.org/ethics/toc.html

OSB Bar Bulletin Bar Counsel Archive: https://www.osbar.org/ethics/bulletinbarcounsel.html (also 
valuable are the Managing Your Practice columns)

The Ethical Oregon Lawyer (OSB Legal Pubs 2015) available at BarBooks online or in print.

OSB Professional Liability Fund  www.osbplf.org

Oregon Law Practice Management blog http://oregonlawpracticemanagement.com/

Oregon Attorney Assistance Program  www.oaap.org  503 226-1057  800 321-6227 (OAAP)

OSB Fee Dispute Resolution Program https://www.osbar.org/feedisputeresolution
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