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Chapter 2

The Oregon Uniform Trust Code1

Professor Susan Gary
University of Oregon School of Law

Eugene, Oregon

 1 These materials are an updated version of a chapter in Administering Oregon Trusts (OSB Legal Pubs 2018), 
authored by Professor Gary. She thanks Professor Valerie Vollmar, the coauthor of a prior edition of that chapter, for 
contributions to the earlier edition and for leadership in the work of the Oregon Uniform Trust Code Study Committee.
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I.   INTRODUCTION 
 

A. Trust Law before the Uniform Trust Code 
Prior to 2000, trust law in most states was based in the common law.  In 

states like Oregon, case law was limited and failed to answer important questions 

about trusts. As a result, lawyers, trustees, trust beneficiaries, and others had to 

resort to secondary authorities such as the Restatement of Trusts and the Bogert 

and Scott treatises on trust law (The Law of Trusts and Trustees and Scott on 

Trusts).  

B. Adoption of the Uniform Trust Code at the National Level 
In 2000, the National Conference of Commissioners on Uniform State Laws, 

now called the Uniform Law Commission (ULC), adopted the Uniform Trust Code 

(UTC), providing the first national codification of trust law. The Prefatory Note to 

the uniform act explains that the UTC “will provide States with precise, 

comprehensive, and easily accessible guidance on trust law questions.” Uniform 

Trust Code, Prefatory Note. The ULC last revised the UTC in 2010. 

As of October 2022, 36 jurisdictions have enacted some version of the UTC: 

Alabama, Arizona, Arkansas, Colorado, Connecticut, District of Columbia, 

Florida, Hawaii, Illinois, Kansas, Kentucky, Maine, Maryland, Massachusetts, 

Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, New Hampshire, 

New Jersey, New Mexico, North Carolina, North Dakota, Ohio, Oregon, 

Pennsylvania, South Carolina, Tennessee, Utah, Vermont, Virginia, West Virginia, 

Wisconsin, and Wyoming. Iowa, Texas, and Washington have incorporated many 

UTC provisions into their trust statutes, but the ULC does not list these states as 

adopting states because their trust codes do not meet the ULC’s standard requiring 

state statutes to be “substantially similar” to the UTC. New York introduced a 

UTC bill in 2022. 
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C. Enactment of the Oregon Uniform Trust Code 
 1. The Study Process 

The Oregon Uniform Trust Code (“Oregon UTC”) was developed during a 

two-year period by the Oregon Uniform Trust Code Study Committee, a 12-

member study committee organized by Professor Valerie J. Vollmar in September 

2002 and chaired by Professor Vollmar and Professor Susan N. Gary. Committee 

members represented probate judges, the Oregon Bankers Association, and the 

Oregon State Bar Estate Planning and Administration, Elder Law, and Taxation 

sections. In addition, the committee included a representative of the Oregon State 

Bar with legislative expertise. The study committee consulted with several 

additional Oregon State Bar sections and with representatives of the Oregon 

Department of Justice. Subcommittees that reviewed portions of the UTC in depth 

included many members with relevant experience who were not on the study 

committee itself.  

 2. The Drafters’ Fundamental Goals 
Two fundamental goals guided the study committee in drafting the proposed 

Oregon UTC: (1) to retain existing Oregon law absent a very good reason to 

change it, and (2) to promote uniformity among the states by adopting as much of 

the UTC as seemed desirable. In most instances, the drafters were able to achieve 

both goals. However, the drafters changed Oregon law in some respects because 

the drafters concluded that the UTC approach was better than the existing Oregon 

approach.  

3. Enactment in Oregon 
 The Oregon Legislature enacted SB 275, the Oregon UTC, in 2005. 

Testimony submitted to the Oregon Legislature in support of SB 275 included 

comments to the Oregon UTC, which were patterned after the comments to the 

UTC but modified to reflect the differences between the Oregon UTC and the 
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UTC. The Willamette Law Review published the full text of the Oregon UTC and 

comments as a special issue, 42 Willamette L Rev 187 (2006). Chapter 130, the 

Oregon UTC, has been amended a number of times, and those changes are 

discussed in these materials. 

D. Effective Date and Scope of Application 
The provisions of the Oregon UTC, ORS chapter 130, became effective on 

January 1, 2006.  ORS 130.910 describes the Oregon UTC’s scope of application 

(which is subject to exceptions described in 130.505(1) (the presumption that a 

trust is revocable); 130.710(2)(b) (duty to provide notice of acceptance of a 

trusteeship); and 130.710(2)(c) (duty to notify qualified beneficiaries that a trust 

has become irrevocable. 

• The Oregon UTC applies to all trusts, whenever created. 

• The Oregon UTC does not apply to judicial, administrative, and other 

proceedings concerning trusts commenced before January 1, 2006. 

• Any rule of construction or presumption provided in the Oregon UTC 

applies to trust instruments executed before January 1, 2006, unless 

the terms of the trust clearly indicate a contrary intent. 

• The Oregon UTC does not affect an act done before January 1, 2006. 

• If a right is acquired, extinguished, or barred upon the expiration of a 

prescribed period that has commenced to run under any other statute 

before January 1, 2006, that statute continues to apply to the right 

even if the Oregon UTC has repealed or superseded the statute. 

E. Trusts Subject to the Trust Code 
The Oregon UTC applies to all express trusts, “whether charitable or 

noncharitable, and to trusts created pursuant to a statute or a judgment that requires 

the trust to be administered in the manner of an express trust.” ORS 130.005(1). 
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This general rule is subject to the exceptions found in ORS 130.005(2), which 

describes several types of trusts to which the Oregon UTC does not apply. 

Excluded trusts include those created under an employee benefit arrangement or 

individual retirement plan, trust accounts maintained by licensed service 

professionals (such as lawyers) on behalf of clients or customers, accounts 

established under the Oregon Uniform Transfers to Minors Act, trust funds held for 

a single business transaction or an escrow arrangement, bank account trusts, 

business trusts, voting trusts, and trusts established on behalf of a resident of a 

residential facility. 

F. Statutes Included in ORS Chapter 130 
The Oregon UTC covers subjects formerly addressed in ORS chapter 128 

and also adds new provisions derived from the UTC. The following table 

summarizes the contents of the Oregon UTC and identifies former ORS chapter 

128 provisions (if any) that dealt with the same subjects. Except for ORS 128.100 

and 128.710, which remain in effect, all of the chapter 128 statutes listed in the 

right-hand column were either repealed or renumbered by SB 275. 2005 Or Laws 

ch 348, §§ 127–128. 

Subject New ORS ch 130 Former ORS ch 128 

General Provisions and 

Definitions 

130.001 to 130.040 128.115; 128.175 

 

Nonjudicial Settlement 

Agreements 

130.045 128.177 

Judicial Proceedings 130.050 to 130.065 128.021; 128.051; 

128.125 to 128.175 

Representation 130.100 to 130.120 128.135; 128.179 
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Subject New ORS ch 130 Former ORS ch 128 

Creation and Validity of Trust 130.150 to 130.180 128.460 to 128.500; 

*128.710 

Pet Trust and Purpose Trust 130.185 to 130.190 128.308 

Modification and Termination 

of Trust  

130.195 to 130.230 128.135; 128.177; 

128.181 to 128.185 

In Terrorem Clause 130.235 128.255 

Marital Deduction Savings 

Provisions 

130.240 128.398 

Creditors’ Claims; Spendthrift 

and Discretionary Trusts 

130.300 to 130.325  

Claims Against Trust Based 

on Debts of Settlor 

130.350 to 130.450 128.256 to 128.300 

Revocable Trusts 130.500 to 130.515  

Rules Governing Revocable 

Trusts 

130.520 to 130.575 128.370 to 128.397 

Office of Trustee 130.600 to 130.640 128.015; 128.026; 

128.051 

Duties of Trustee 130.650 to 130.710 128.055; 128.065; 

128.102; 128.125; 

128.196; 128.204; 

128.206; 128.212 



Chapter 2—The Oregon Uniform Trust Code

 2–6Basic Trust Administration  

Subject New ORS ch 130 Former ORS ch 128 

Powers of Trustee 130.715 to 130.730 128.003 to 128.026; 

128.035 to 128.045; 

*128.100 

Uniform Prudent Investor Act 130.750 to 130.775 128.192 to 128.202; 

128.208; 128.214 to 

128.218 

 

Liability of Trustees and 

Rights of Persons Dealing 

with Trustee 

130.800 to 130.855 128.031; 128.047; 

128.102; 128.175; 

128.194 

Certification of Trust 130.860 128.232 to 128.246 

Uniformity of Application and 

Construction 

130.900  

Electronic Records and 

Signatures 

130.905  

Application of Trust Code 130.910  

NOTE: A “*” indicates that the statute is still in effect. 

 

II.   DEFAULT AND MANDATORY RULES 
A. Default Law 

Trust law has always been primarily default law, meaning that a trust is 

controlled by its terms. Generally, the provisions of trust law, either the common 

law or statutory law, apply only when the trust is silent. This basic rule continues 

to apply under the Oregon UTC. ORS 130.020. 
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B. Mandatory Rules 
1. Common Law 
Some basic principles apply to all trusts and cannot be overridden by a 

settlor. The Oregon UTC incorporates these principles from the common law. For 

example, a trustee must act in good faith and in accordance with the purposes of 

the trust; the trust purpose cannot be unlawful, contrary to public policy, or 

impossible to achieve; and the trust terms cannot override the power of a court to 

supervise the administration of a trust and to modify or terminate the trust under 

certain circumstances. The Oregon UTC provisions governing the rights of 

creditors and the effect of a spendthrift provision cannot be altered by the settlor. 

ORS 130.020(3)(e). 

2. Duty to Provide Notice, Information, and Reports 
Under the common law, a trustee has a fiduciary duty to the beneficiaries to 

provide information about the trust. The extent of the duty has not been clear, but 

the duty has often been considered to be merely a duty to respond to beneficiaries’ 

requests for information.  

The Oregon UTC, however, imposes an affirmative duty on the trustee to 

provide some information about the trust to someone. ORS 130.710 includes most 

of the rules governing notice, information, and reports, but ORS 130.020 also 

contains two mandatory rules regarding the trustee’s duty.  

Subject to two exceptions, a settlor cannot modify the trustee’s duty to notify 

qualified beneficiaries of the existence of an irrevocable trust, the identity of the 

trustee, and the right to request trustee reports. ORS 130.020(3)(h). Subject to the 

same two exceptions, a settlor cannot modify the trustee’s duty to respond to the 

request of a qualified beneficiary of an irrevocable trust for trustee reports and 

“other information reasonably related to the administration” of the trust. ORS 

130.020(3)(i).  
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The two exceptions to these mandatory rules are set forth in ORS 

130.020(4). First, a settlor can modify the trustee’s duties during the period that the 

settlor is alive and financially capable or, if the settlor’s spouse is a qualified 

beneficiary, during the period the spouse is alive and financially capable. Second, 

the settlor can modify the trustee’s duties by designating someone “to act in good 

faith to protect the interests of qualified beneficiaries and to receive [the required] 

notice, information or reports.” ORS 130.020(4)(b). These exceptions to the 

mandatory rules are available only if the settlor has waived or modified the 

trustee’s duties either in the trust instrument or in another writing delivered to the 

trustee.  An exception to these exceptions is that the settlor cannot waive the 

requirement that the trustee provide reports relating to the termination of the trust.  

ORS 130.020(5). 

ORS 130.020(2), added in 2019, confirms that the terms of the trust can 

permit the trustee to engage in “sustainable or socially responsible investment 

strategies …with or without regard to investment performance.” 

 

III.   DEFINITIONS 

A. Beneficiary 
The UTC created definitions of beneficiary and qualified beneficiary, 

distinguishing the two categories of beneficiaries so that the duties of trustees 

could be appropriate to the two categories of beneficiaries. The Oregon UTC uses 

these two categories and, in 2013, added two additional categories: remote interest 

beneficiary and secondary beneficiary. Rights to receive notice and reports, and 

rights to receive notice of and participate in modification proceedings differ 

depending on the category of beneficiary.  

The Oregon UTC defines beneficiary as a person with a beneficial interest in 

a trust, vested or contingent, or a person other than a trustee who holds a power of 
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appointment. ORS 130.010(2). Putting vested and contingent beneficiaries in the 

same category and adding the holder of a power of appointment to the definition of 

beneficiary are changes from prior Oregon law. The rights to notice, information, 

and reports about a trust thus extend to persons who may not have had those rights 

previously. 

B. Qualified Beneficiary 
Qualified beneficiary means a beneficiary who is currently eligible to 

receive distributions of trust income or principal, whether mandatory or 

discretionary (a permissible distributee, ORS 130.010(10)); a beneficiary who 

would be next in line if the interests of the permissible distributees terminated; or a 

beneficiary who would be a permissible distributee if the trust terminated. ORS 

130.010(14).  

EXAMPLE: A trust provides for income to A for life and then to B for 

life, with the remainder to C when both A and B have died. The trust has 

three qualified beneficiaries (A, B, and C).  

ORS 130.040 grants the rights of qualified beneficiaries to four additional 

categories of beneficiaries and nonbeneficiaries: a charitable organization 

expressly designated to receive distributions, if the charitable organization 

otherwise satisfies the definition of qualified beneficiary; a person designated as an 

enforcer for a pet trust or a trust with a noncharitable purpose; a person designated 

as an enforcer for a stewardship trust; and the attorney general with respect to a 

charitable trust having its principal place of administration in Oregon, unless 

contingencies make the charitable interest negligible.  

EXAMPLE: The attorney general probably would not be entitled to 

reports if a charity is designated to take only if all the members of a large 

family have died. However, if a charity is third-in-line to take an interest (to 

A for life, then to B if B is living on A’s death, and if B is not then living to 
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Charity), the attorney general, but not the charity, would probably be entitled 

to reports while A and B are both alive. 

C. Remote Interest Beneficiary and Secondary Beneficiary 
 A remote interest beneficiary is “a beneficiary of a trust whose beneficial 

interest in the trust, at the time the determination of interest is made, is contingent 

upon the successive terminations of both the interest of a qualified beneficiary and 

the interest of a secondary beneficiary whose interests precede the interest of the 

remote interest beneficiary.” Thus, a remote interest beneficiary is at least third in 

line to take any assets and in many cases fourth in line.  The definition of 

secondary beneficiary was necessary to be able to define remote interest 

beneficiary.  ORS 130.010(15). A secondary beneficiary is a beneficiary whose 

interest is follows the termination of the interests of all qualified beneficiaries 

whose interest precedes that of the secondary beneficiary. ORS 130.010(17). 

D. Financially Incapable 
The Oregon UTC uses the term financially incapable to mean a person 

unable to manage the person’s financial resources. The term is defined by 

reference to ORS 125.005, the statute that defines the term in connection with 

protective proceedings. ORS 130.010(7). 

E. Settlor 
The Oregon UTC uses the term settlor rather than grantor or trustor to 

describe a person, including a testator, who creates or contributes property to a 

trust. ORS 130.010(18).  

PRACTICE TIP: Many Oregon drafters used the term trustor before 

adoption of the Oregon UTC. Although the comment to ORS 130.010 notes 

that the term settlor is intended to include grantor and trustor, the better 

practice now is to use the term settlor. Oregon UTC § 103 (ORS 130.010), 

comment (printed in 42 Willamette L Rev 187, 212 (2006)). 
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F. Knowledge 
The Oregon UTC rule on when a person is deemed to know a fact comes 

from the Uniform Commercial Code. A person has knowledge if the person has 

actual knowledge of a fact, has received notice of the fact, or has reason to know 

the fact from all the facts and circumstances known to the person at the time in 

question. ORS 130.015(1). An organization has knowledge only from the time an 

employee having responsibility for the trust has knowledge or would have 

knowledge if the organization had exercised “reasonable diligence.” ORS 

130.015(2). 

 

IV.   JUDICIAL PROCEEDINGS AND NONJUDICIAL SETTLEMENT 
A. Principal Place of Administration 

The terms of the trust can designate the principal place of administration for 

the trust, but that designation will be controlling only if a trustee’s principal place 

of business is located there, the trustee is a resident, all or part of the administration 

occurs there, or other means exist for establishing a “sufficient connection.” ORS 

130.022(1).  

The trustee must administer the trust at a place appropriate to the trust’s 

purposes, the trust’s administration, and the interests of the beneficiaries. ORS 

130.022(2). Absent a substantial change of circumstances, the trustee may assume 

that the original place of administration is the appropriate place. ORS 130.022(2). 

The trustee can change the place of administration if the trustee follows detailed 

procedures before doing so. The trustee must notify the qualified beneficiaries 

before transferring the place of administration, and the trustee cannot transfer the 

administration without court approval if a qualified beneficiary objects. ORS 

130.022(3). 
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B. Common Law 
The common law of trusts and principles of equity continue to apply to the 

extent not specifically changed by the Oregon UTC. ORS 130.025. 

C. Governing Law 
The settlor can choose the governing law for a trust by stating in the trust 

document which law will govern. The jurisdiction selected need not have any other 

connection with the trust, as long as the choice is not “contrary to a strong public 

policy” of the jurisdiction having the most significant relationship to the matter. 

ORS 130.030(1). If the terms of the trust do not specify the governing law, the law 

of the jurisdiction having the most significant relationship to the matter will apply. 

ORS 130.030(2). This jurisdiction will in many cases be the principal place of 

administration. 

D. Notice 
A trustee or other person required to give notice may give notice by any 

method likely to result in its receipt by the person entitled to receive the notice. 

ORS 130.035(1). If a person entitled to notice is a minor or a financially incapable 

person, the notice can be given to a representative for the person entitled to notice. 

See ORS 130.035(4)(b)–(c).  

Notice of a judicial proceeding must be given to the trustee, all persons 

whose interests are affected by the requested action or relief, and any other person 

the court requires. ORS 130.035(4)(a), (d). If the notice occurs in the context of a 

judicial proceeding to contest the validity of a revocable trust, the person giving 

notice must comply with ORCP 7. In any other judicial proceeding, notice must be 

given in the manner required by statute for the approval of the final account in a 

decedent’s estate. ORS 130.035(5). 
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E. Nonjudicial Settlement Agreements 
ORS 130.045, governing nonjudicial settlement agreements, was intended to 

track the approach under former ORS 128.177, but the initial adoption did not 

effectively capture the scope of the former section. Subsequent revisions have 

improved the process for nonjudicial settlement agreements in Oregon. 

Under the Oregon UTC, interested persons can enter into a nonjudicial 

settlement agreement affecting any matter involving a trust, ORS 130.045(3)(a), 

except that an agreement cannot violate a material purpose of the trust, ORS 

130.045(4). The statute defines interested persons as any settlor who is living, all 

qualified beneficiaries, any acting trustee of the trust, the Attorney General if the 

trust is a charitable trust, and all members of the stewardship committee if the trust 

is a stewardship trust. ORS 130.045(1). If the settlor retained the power to change 

charitable beneficiaries, the Attorney General will represent all charitable 

beneficiaries subject to the retained power. ORS 130.045(2). 

Matters that can be resolved by a nonjudicial settlement agreement include 

construing the terms of the trust, approving a report or accounting, directing a 

trustee to refrain from performing an act, granting an additional power to the 

trustee, appointing a trustee and determining a trustee’s compensation, accepting 

the resignation of a trustee, transferring the trust’s principal place of 

administration, determining the liability of a trustee, resolving disputes about trust 

administration or distribution, determining classes of creditors, beneficiaries, heirs, 

or others, and modifying the terms of the trust, including extending or shortening 

the period of the trust. ORS 130.045(5). Any interested person may petition the 

court to approve a nonjudicial settlement agreement. ORS 130.045(6).  

 A nonjudicial settlement agreement will be binding on all parties to the 

agreement without filing the agreement with a court.  If the agreement is not filed 
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with the court, however, the agreement will bind only the parties to the agreement 

and not other interested persons. ORS 130.045(3)(b). 

If the parties file the agreement with the court and provide notice of a right 

to object to beneficiaries, the agreement will be binding on all those who receive or 

waive notice, if no one objects. Note that the party filing the agreement must send 

notice within five days to each beneficiary who is not a party to the agreement and 

whose address is known. No further court action is necessary. If someone objects 

and a hearing is held, the decision of the court will be binding on all beneficiaries 

of the trust and all parties to the agreement.  If the court does not approve the 

agreement, the agreement will not be binding on any beneficiary or party. The time 

period for objections is 60 days. The statute provides a form of notice and directs 

that notice of filing be substantially in that form.  ORS 130.045(6)(c). 

ORS 130.305 provides that entering into a nonjudicial settlement agreement 

is not, by itself, a transfer in violation of a spendthrift clause.  Further, the mere 

existence of a trustee’s duty of obedience to carry out the terms of the trust and 

duty of loyalty to administer the trust solely in the interests of the beneficiaries 

does not require a trustee to object to a modification. ORS 130.650, 130.655. 

F. Role of Court 
The Oregon UTC encourages the resolution of disputes without court 

proceedings and does not create a system of mandatory court supervision. See ORS 

130.050(2). The Oregon UTC provides that the court is always available for 

interested persons in the event that judicial involvement becomes necessary. ORS 

130.050(1). Historically, a court also has had the authority to act on its own 

initiative with respect to a trust and provide instructions to a trustee even if no 

actual dispute exists. The Oregon UTC does not change this authority. 
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G. Jurisdiction 
Oregon courts have jurisdiction over the trustees and beneficiaries of any 

trust that has its principal place of administration in Oregon. The trustee and any 

beneficiary who accepts a distribution from the trust are subject to personal 

jurisdiction over any matter involving the trust. In addition, all beneficiaries are 

subject to jurisdiction regarding any matter involving their interests in the trust. 

ORS 130.055(1)–(2). The circuit court has subject-matter jurisdiction over 

proceedings concerning trust administration, subject to ORS 130.355, which 

provides a process that can be used after the death of a settlor of a revocable trust. 

ORS 130.060. 

 

V.   REPRESENTATION 

A. Basic Rule 
The Oregon UTC contains comprehensive provisions on representation of 

beneficiaries with respect both to the receipt of notice and to the giving of consent. 

ORS 130.100–130.110. These statutes are similar to the provisions of former ORS 

128.135 but apply the concepts more broadly, permitting representation in other 

situations.  

The Oregon UTC addresses not only actual representation (e.g., 

representation by a conservator) but also virtual representation, which is 

representation of a beneficiary by another beneficiary with a substantially identical 

interest. The Oregon UTC authorizes representation in a number of situations, as 

long as no conflict of interest exists between the representative and the person 

being represented. ORS 130.110. 
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B. Holder of Power of Appointment 
The holder of a testamentary power of appointment can represent the 

permissible appointees and the takers in default, as long as no conflict of interest 

exists. ORS 130.105. 

C. Fiduciaries and Parents 
As long as no conflict of interest exists, a conservator can represent the 

estate subject to the conservatorship, an agent can represent the principal, a trustee 

can represent the beneficiaries, a personal representative can represent the persons 

interested in the estate, and a parent can represent minor and unborn children. ORS 

130.110. 

D. Substantially Identical Interest 
As long as no conflict of interest exists, a person having a substantially 

identical interest with respect to an issue can represent a minor, a financially 

incapable person, an unborn person, or a person whose identify or location is 

unknown and not reasonably ascertainable. ORS 130.115. 

E. Special Representative 
The Oregon UTC (like former ORS 128.179) authorizes the court to appoint 

a special representative to represent persons incapable of representing themselves, 

whether the issue to be resolved is in or out of court. ORS 130.120(1)–(2). It 

specifies rules for determining who may act as a special representative and the 

procedures to be followed. ORS 130.120(3)–(7). 

 

VI.   CREATION OF TRUSTS 

A. Requirements for Creation 
1. Methods of Creating Trust 
A trust must have property in order to be created, and ORS 130.150(1) lists 

methods for transferring property to a trustee. The methods listed are not exclusive. 
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A trust for death benefits will be valid even if the only trust corpus during the life 

of the settlor is the right of the trustee to receive death benefits as a beneficiary. 

ORS 130.150(2)(a). A trustee named in a will can receive death benefits upon the 

probate of the will or the filing of a small estate affidavit. ORS 130.150(2)(b). The 

trust will be administered as a testamentary trust. 

A trust can be created if the owner of property declares that he or she owns 

identifiable property as trustee. ORS 130.150(1)(b). Although reregistration of the 

property may not be necessary, see Samuel v. King, 186 Or App 684, 692, 64 P3d 

1206 (2003), transferring title into the name of the trustee remains the 

recommended practice.  

NOTE: A trust may be created by an agent under a power of attorney 

only if the power of attorney expressly grants authority to create the trust. 

ORS 130.150(1)(d). 

2. Capacity 
The settlor of a trust must have the capacity to create the trust. ORS 

130.155(1)(a). The Oregon UTC focuses on transactional capacity. To create an 

irrevocable trust, the settlor must have capacity during life to transfer the property 

free of trust. To create a testamentary trust or a revocable trust, the settlor must 

have the capacity to make a will. Oregon UTC § 402 (ORS 130.155), (printed in 

42 Willamette L Rev 187, 249 (2006)).  

NOTE: ORS 130.155 and 130.500 lower the level of capacity required 

to establish a revocable trust. 

3. Intent 
The settlor must intend to create a trust. ORS 130.155(1)(b). Usually the 

trust instrument demonstrates the intent. In the case of an oral trust, ORS 130.180 

requires that intent be established by clear and convincing evidence. 
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4. Definite Beneficiary 
A trust must have a definite beneficiary unless the trust qualifies as a 

charitable trust, a pet trust, a trust for a noncharitable purpose, or a stewardship 

trust. ORS 130.155(1)(c). A beneficiary may be unascertained but will be 

considered definite if the beneficiary can be ascertained at any time within the rule 

against perpetuities. ORS 130.155(2). A trustee can be given the power to select a 

beneficiary from an indefinite class but must exercise the power within a 

reasonable time, or the power will fail. ORS 130.155(3). 

5. Purpose 
Because a trustee must have duties to perform, the trust must have a purpose. 

ORS 130.155(1)(d). The purpose cannot be unlawful, contrary to public policy, or 

impossible to achieve. ORS 130.165.  

EXAMPLE: Purposes that have been held to be against public policy 

include purposes that encourage criminal or tortious conduct, limit religious 

freedom, interfere with the freedom to marry or encourage divorce, or are 

frivolous or capricious. Although the Comments to Restatement (Third) of 

Trusts § 29 state that a restriction on marriage should be considered invalid 

as against public policy, an Illinois court upheld such a restriction in 2009. 

Feinberg v. Feinberg, 919 N.E.2d 888 (Ill. 2009). Purposes permitted by 

federal or state laws, including purposes that relate to public benefit 

planning or planning to minimize tax liability, are not contrary to public 

policy. Oregon UTC § 404 (ORS 130.165), comment (printed in 42 

Willamette L Rev 187, 252 (2006)). 

6. Trustee Cannot Be Sole Beneficiary 
The same person cannot be the sole beneficiary and the trustee, because in 

that case the doctrine of merger applies and no trust is created. ORS 130.155(1)(e). 

The trustee can be the sole life beneficiary if some other person is the remainder 
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beneficiary, so in a typical revocable living trust the interests will not merge if the 

settlor names one or more remainder beneficiaries. 

7. Fraud, Duress, or Undue Influence 
A trust created as a result of fraud, duress, or undue influence is void. ORS 

130.175. 

B. Charitable Trusts 
A charitable trust is a trust created for a charitable purpose. ORS 130.170(1). 

The statutory list of charitable purposes restates the purposes that trust law has 

considered charitable since the time of Queen Elizabeth I. The statute clarifies that 

a trust created to distribute funds to charities is a charitable trust. The court can 

select a charitable purpose or beneficiary if the settlor intended to create a 

charitable trust but did not specify a particular purpose or beneficiary. ORS 

130.170(2).  

Under prior Oregon law, only the attorney general had the authority to 

enforce a charitable trust. ORS 128.170. The Oregon UTC, however, also permits 

the settlor of a charitable trust to enforce the trust. ORS 130.170(3).  

COMMENT: A settlor includes someone who contributes property to a 

trust, as to that property (ORS 130.010(16)), and a charitable trust is a trust 

or portion of a trust created for a charitable purpose (ORS 130.010(3)). 

Thus, a charity created as a trust can now be sued by a donor to that charity, 

with respect to the property contributed by that donor, for the purpose of 

enforcing the trust. 

The attorney general has the responsibility to provide oversight for 

charitable assets, but in some trusts a charitable interest may be negligible. To 

avoid an undue burden on the attorney general and the trustees of certain trusts, if 

the combined interests of all charitable beneficiaries of a trust are negligible or the 

charitable beneficiaries are all remote interest beneficiaries, the portion of the trust 
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held by charitable beneficiaries will not be considered a charitable trust.  For 

example, if a trust provides for three generations of family members, with multiple 

people at each generation, and then provides a contingent remainder interest in a 

charity so that the charity takes only if all family members die before the trust 

terminates, the contingent remainder interest will not be considered a “charitable 

trust” for purposes of the Oregon UTC.  In this situation the trustee will not need to 

provide notice to the attorney general when notice to “beneficiaries” is required. 

C. Oral Trust 
The requirements for creating a trust do not include the requirement of a 

writing. The Oregon UTC continues to permit oral trusts but raises the level of 

evidence required to establish the creation of the trust and the terms of the trust to 

“clear and convincing evidence.” ORS 130.180. 

D. Pet Trusts 
The Oregon UTC’s pet trust statute, ORS 130.185, is similar to the pet trust 

statute previously enacted in Oregon as former ORS 128.308. ORS 130.185 

provides that a trust can be created for one or more animals, using the term 

“animal” to clarify that horses and farm animals that might not be considered pets 

can be named in a pet trust. The trust will be enforced by a person named by the 

settlor to enforce the trust, or if the settlor fails to name someone, by someone the 

court appoints. Any person having an interest in the welfare of the animal for 

which a trust is created may request the court to appoint a person to enforce the 

trust or to remove a person appointed. The trust terminates on the death of the last 

animal provided for in the trust, and the remaining assets are then distributed as 

provided by the terms of the trust, or if the trust is silent, to the settlor or the 

settlor’s successors in interest.  
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E. Trusts for a Purpose 
The Oregon UTC validates two types of trusts created for noncharitable 

purposes without ascertainable beneficiaries: trusts for a general noncharitable 

purpose (such as “a benevolent purpose selected by my trustee”) and trusts for a 

specific noncharitable purpose (such as for the care of a cemetery lot). A trust for a 

purpose can be enforced by a person appointed in the terms of the trust or by a 

person appointed by the court, but the trust cannot be enforced for more than 90 

years. ORS 130.190(1)–(2). If a court determines that the value of the trust 

property exceeds the amount required for the intended use, the excess must be 

distributed to the persons designated in the trust or to the settlor or the settlor’s 

successors in interest. ORS 130.190(3). 

F, Stewardship Trusts 
 A stewardship trust is a type of purpose trust. ORS 130.193. Like the 

noncharitable purpose trust authorized in ORS 130.190, a stewardship trust has no 

ascertainable beneficiaries. Unlike that type of purpose trust, a stewardship trust 

can continue in perpetuity and the court has no authority to reduce the amount in 

the trust.  

 A stewardship trust must be organized for a business purpose, which can 

involve seeking both economic and noneconomic benefits. The trust is enforced by 

a trust enforcer or enforcers named in the terms of the trust or by the court. A 

mandatory trust stewardship committee of at least three persons directs the actions 

of the trustee. A stewardship trust may be modified or terminated only with the 

unanimous agreement of the trust enforcer(s) and all members of the trust 

stewardship committee. 
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VII. MODIFICATION AND TERMINATION OF TRUSTS 
A. Settlor Standing 

The Oregon UTC gives a settlor standing to commence a proceeding to 

modify or terminate a trust. ORS 130.195(2). Prior Oregon law permitted a settlor 

to participate in modification or termination of a trust by agreement but did not 

give the settlor standing to commence a proceeding. Former ORS 128.177. The 

settlor’s standing applies to charitable trusts, even though traditionally only the 

attorney general had standing to request that a court modify a charitable trust. ORS 

130.195(2). 

B. Modification or Termination of an Irrevocable Trust by Consent 

1. Settlor and Beneficiaries Agree 
If the settlor and all beneficiaries who are not remote interest beneficiaries 

agree, they can modify or terminate an irrevocable trust even if doing so is 

inconsistent with a material purpose of the trust. ORS 130.200(1). An agent acting 

under a power of attorney can consent on behalf of the settlor, to the extent 

authorized by the terms of the trust or by the grant of the power of attorney. A 

conservator or guardian may be able to consent on behalf of the settlor, with court 

approval. 

COMMENT: This provision initially made some tax lawyers concerned 

that the IRS would consider the trust revocable for purposes of IRC section 

2036, causing the trust property to be taxed in the settlor’s estate at death. 

However, this section of the Oregon UTC should not present a tax problem 

because it simply codifies the common law that already existed when IRC 

section 2036 was enacted. Some lawyers address the issue in the trust 

instrument and prohibit the settlor from modifying the trust with the consent 

of the beneficiaries. 
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2. Beneficiaries Agree 
If the settlor is no longer living or is unable or unwilling to agree, all the 

beneficiaries who are not remote interest beneficiaries can agree to modify an 

irrevocable trust if the court concludes that the modification is not inconsistent 

with a material purpose of the trust. Similarly, if all beneficiaries other than remote 

interest beneficiaries agree, they can terminate an irrevocable trust if the court 

concludes that continuance of the trust is not necessary to achieve any material 

purpose of the trust. ORS 130.200(2). 

3. Attorney General’s Consent 
The Attorney General must consent to any modification or termination that 

involves a charitable trust. ORS 130.200(2). 

4. Court Approval if Consent Missing 
If all the required parties do not consent, a court can approve modification or 

termination if the modification or termination could have been made by consent 

and if the interest of any beneficiary who does not consent will be protected. ORS 

130.200(5). 

5. Approval of Agreement Without a Hearing 
If all interested persons, as defined in ORS 130.045, agree to modify or 

terminate an irrevocable trust, they may do so by entering into a binding 

nonjudicial settlement agreement.  

6. Spendthrift Clause Presumed a Material Purpose 
The Oregon UTC applies the material purpose doctrine (stated as “dominant 

purpose” under prior Oregon law) to trust modification and termination, and raises 

a rebuttable presumption that a spendthrift clause is a material purpose. ORS 

130.200(3). Thus, although beneficiaries can agree to modify or terminate a trust, 

modification or termination by consent will be difficult because most trusts contain 

a spendthrift clause, and modification or termination will affect a material purpose. 
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C. Modification or Termination Because of Unanticipated Circumstances 
or Inability to Administer Trust Effectively 

The Oregon UTC adopts the concept of equitable deviation for all trusts. A 

court may modify both administrative and dispositive trust terms, or terminate the 

trust, because of circumstances not anticipated by the settlor (whether or not the 

circumstances existed on creation), if the modification or termination will further 

the settlor’s broader purposes. Modification must be in accord with the settlor’s 

probable intention, to the extent practicable. ORS 130.205(1).  

In addition, a court may modify administrative terms if the existing terms are 

impracticable or wasteful or impair the trust’s administration. ORS 130.205(2).  

A trustee who is not a beneficiary of a trust and who does not owe a duty of 

support to a beneficiary of a trust may terminate the trust if termination is 

appropriate due to circumstances not anticipated by the settlor, the termination is 

not inconsistent with a material purpose, and all qualified beneficiaries consent. 

ORS 130.205(3). 

PRACTICE TIP: In the past, courts have been extremely reluctant to 

modify the dispositive terms of a trust. Expansion of the court’s authority 

may prove to be useful under some circumstances. For example, if a trust for 

the settlor’s surviving spouse provides for distribution of income only, but 

the income is insufficient to meet the spouse’s needs, a court may be willing 

to modify the trust to permit invasion of principal for the spouse’s benefit. 

D. Cy Pres 
The Oregon UTC liberalizes the doctrine of cy pres in ways believed more 

likely to carry out the average settlor’s intent. First, a court may apply cy pres to 

charitable trusts not only if the trust purpose becomes unlawful, impracticable, or 

impossible to achieve, but also if it becomes wasteful. ORS 130.210(1). Second, 

ORS 130.210 presumes that the trust has a general charitable purpose, permitting 
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application of cy pres, whereas under the common law a court had to find that the 

settlor in fact had general charitable intent. Finally, the Oregon UTC changes cy 

pres by providing that a gift over to a noncharity upon failure of the original 

charitable purpose is effective only (1) for the settlor’s lifetime, if the trust 

property is to revert to the settlor, or (2) if fewer than 50 years have elapsed since 

creation of the trust. ORS 130.210(2).  

PRACTICE TIP: If a client wants to name a noncharity to receive the 

trust remainder if a charitable trust fails, the lawyer should caution the client 

that the provision for a gift over will end after 50 years. 

E. Uneconomic Trust 
A trustee may terminate a trust if the value of the trust property does not 

justify the cost of administering the trust. ORS 130.215(1). The trust may become 

so inefficient to administer that a trustee should be able to terminate the trust 

without a court proceeding even if a spendthrift provision exists. The Oregon UTC 

does not impose a dollar limit but instead permits the trustee to make the 

determination by weighing the value of the trust property and the cost of 

administration. The trustee must give notice to the qualified beneficiaries before 

terminating the trust. The trustee cannot terminate the trust if the trustee is a 

qualified beneficiary or has a duty to support a qualified beneficiary. ORS 

130.215(1).  

A court may modify or terminate a trust or remove a trustee and appoint a 

new trustee for economic reasons. ORS 130.215(2). 

Section 103.215 does not apply to an easement for conservation or 

preservation. ORS 103.215(4). 

F. Reformation to Correct Mistakes 
The Oregon UTC permits a court to reform the terms of a trust if a mistake 

of fact or law affected the settlor’s intent and the terms of the trust. Clear and 
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convincing evidence is required. Reformation is permitted even if the terms of the 

trust are unambiguous. ORS 130.220. 

G. Modification to Achieve Settlor’s Tax Objectives 
The Oregon UTC allows a court to modify a trust to accomplish the settlor’s 

tax objectives if the modification is not contrary to the settlor’s probable intent. 

ORS 130.225. Federal law controls whether a modification will be recognized for 

federal tax purposes.  

EXAMPLE: The Internal Revenue Code authorizes the revision of split-

interest trusts to qualify for the charitable deduction, modification of a trust 

to create a qualified domestic trust for a noncitizen spouse, and splitting a 

trust for purposes of the generation-skipping tax exemption. Other 

modifications may not be effective to achieve the desired tax results. 

H. Combination and Division of Trusts 
A trustee may combine two trusts or divide a trust if the modification does 

not materially impair rights of any beneficiary or adversely affect the achievement 

of the settlor’s intent. ORS 130.230. Combination or division may be helpful for 

tax reasons or for improved administration, and many trust instruments already 

give trustees the power to combine or divide trusts. To take action under ORS 

130.230, the trustee must give notice to all qualified beneficiaries. Consent is not 

required. Combination is permitted even if the terms of the trusts being combined 

are not identical, and division is authorized even if the division creates trusts that 

are not identical. Oregon UTC § 417 (ORS 130.230), comment (printed in 42 

Willamette L Rev 187, 278–279 (2006)).  

Caveat: If trusts being combined are not identical or a division creates trusts 

that are not identical, the trustee should be particularly careful that the change does 

not impair the rights of any beneficiary. 
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I. Legal Effect of Division of Trust into Shares 
 A trust may require or permit the trustee to divide the trust into separate 

shares for separate beneficiaries. ORS 130.232, added in 2013, provides rules 

governing the legal effect for income tax purposes. 

J. In Terrorem Clause 
ORS 130.235 incorporates the provisions of former ORS 128.255. An in 

terrorem clause (also known as a no-contest clause) is a trust provision that 

reduces or eliminates the interest of a beneficiary who challenges the validity of 

the trust. ORS 130.235(4). An in terrorem clause is valid and enforceable against a 

beneficiary who brings a challenge to a trust, even if probable cause for the 

challenge exists. ORS 130.235(1). The only circumstances under which the clause 

will not be enforced are (1) if the beneficiary establishes probable cause to believe 

that the trust is a forgery or has been revoked or (2) if the challenge is brought by a 

fiduciary acting on behalf of a protected person or by a guardian ad litem 

appointed for a minor or an incapacitated or financially incapable person. ORS 

130.235(2)–(3). 

K. Abatement 
 A section on abatement, ORS 130.237, was added in 2013. The section 

tracks the abatement rules that apply in the probate context. If on the settlor’s 

death, property in a trust is not sufficient to pay all claims and distribute all gifts 

under the trust, the statute provides the following order for abatement: (1) property 

not disposed of by the terms of the trust, (2) residuary gifts, (3) general gifts, and 

(4) specific gifts.  Gifts within each category abate pro rata, if necessary. 

L. Marital Deduction Gifts 
ORS 130.240 incorporates the tax-savings provisions of former ORS 

128.398 that are designed to ensure that a marital deduction gift in a trust qualifies 

for the marital deduction. 
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VIII.   CREDITORS’ CLAIMS 
A. Beneficiary’s Creditors 

1. No Spendthrift Protection 
If a beneficiary’s interest is not protected by a spendthrift clause, a court 

may authorize a creditor to reach the beneficiary’s interest by garnishment or 

execution. ORS 130.300.  

NOTE: Before adoption of the Oregon UTC, ORS 18.618(1)(a) 

provided that equitable interests (which would include the interests of trust 

beneficiaries) were not garnishable. This statute was amended by the 2005 

Legislature to provide that equitable interests are not garnishable, “except to 

the extent allowed under ORS chapter 130.” 2005 Or Laws ch 348, § 98a. 

2. Valid Spendthrift Clause 
A spendthrift clause must restrain both voluntary and involuntary alienation 

to be valid. ORS 130.305(1). A trust term stating that a beneficiary’s interest “is 

held subject to a spendthrift trust” is sufficient to cause the trust to be treated as a 

spendthrift trust. ORS 130.305(2). A settlement agreement entered into under ORS 

130.045 is not, by itself, a violation of a spendthrift clause.  ORS 130.305(4). 

PRACTICE TIP: Even though using the term spendthrift trust is 

sufficient under Oregon law, the better drafting practice is to state explicitly 

that the beneficiary cannot alienate the beneficiary’s interest and the 

beneficiary’s creditors cannot reach the beneficiary’s interest. Doing so 

should minimize the risk that questions might be raised in a different state. 

3. Exceptions to Spendthrift Protection 
Special creditors may assert a claim against a beneficiary’s interest in a 

spendthrift trust. These creditors include “the holder of a judgment, court order or 

administrative order against a beneficiary for support or maintenance of the 

beneficiary’s child, spouse or former spouse or a judgment creditor who has 
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provided services for the protection of a beneficiary’s interest in the trust” (e.g., a 

lawyer). ORS 130.310(2). The rights of these special creditors are limited, 

extending only to “distributions required by the express terms of the trust, such as 

mandatory payments of income, and distributions the trustee has otherwise decided 

to make, such as through the exercise of discretion.” ORS 130.310(2). These 

special creditors cannot compel a discretionary distribution under this statute, but 

the court may order execution against an amount a trustee is required to distribute.  

NOTE: The Oregon UTC does not contain a controversial provision 

found in the Uniform Trust Code that permits the beneficiary’s child, 

spouse, or former spouse to compel a discretionary distribution under certain 

circumstances. The Study Committee that developed the proposal for the 

Oregon UTC decided to leave the development and determination of the law 

to the courts. The Comments to the Oregon UTC explain that adoption of the 

Oregon UTC “should not be considered as any expression of legislative 

intent regarding the right or lack of right of children and ex-spouses to seek 

court review of the discretionary decisions of a trustee.” Oregon UTC 

omitted § 504, comment (printed in 42 Willamette L Rev 187, 289 (2006)). 

4. Overdue Distribution 
Even if a trust contains a spendthrift provision, creditors can reach 

mandatory distributions that a trustee has failed to make within a reasonable time 

after the designated distribution date. ORS 130.320. 

B. Holder of Power of Withdrawal 
Generally, creditors of the holder of a power of withdrawal (presently 

exercisable general power of appointment, ORS 130.010(12)) can reach property 

subject to the power, but only if the power is greater than the amount of the annual 

exclusion. ORS 130.315(2). However, if the trustee of a trust is not the settlor, the 

trustee’s creditors cannot reach property the trustee can withdraw for the trustee’s 



Chapter 2—The Oregon Uniform Trust Code

 2–30Basic Trust Administration  

own benefit, as long as the trustee’s power is limited by an ascertainable standard. 

ORS 130.315(4). 

C. Personal Obligations of Trustee 
Creditors of the trustee cannot reach trust assets. ORS 130.325. 

D. Creditors’ Claims Against Settlor 
1. Irrevocable Trust 
Creditors of the settlor can reach an irrevocable trust to the extent 

distributions can be made to the settlor. ORS 130.315(1)(b). 

2. Revocable Trust 
Creditors of the settlor can reach a revocable trust during the settlor’s 

lifetime or after death, ORS 130.315(1)(a), (c), except that tenancy by the entirety 

property transferred by spouses to a revocable trust or trusts retains its creditor 

protection if the requirements of ORS 130.518 are met. However, creditors of the 

settlor cannot reach assets in a trust solely because the trustee holds a discretionary 

power to pay taxes or to reimburse the settlor for taxes paid, and or because 

someone other than the settlor is given a non-general power of appointment. Assets 

in an inter vivos marital deduction trust will be deemed contributed by the donor’s 

spouse. 

3. Procedures for Claims After Death of Settlor of Revocable Trust 
ORS 130.350 to 130.450, which incorporate former ORS 128.256 to 

128.300, establish rules for bringing claims against a revocable trust. A trustee may 

allow or disallow a claim, following the provisions of ORS. 130.400. ORS 130.350 

provides that the statute of limitations is the earlier of the statute of limitations 

applicable to the claim and a shortened statute of limitations that applies if the 

trustee chooses to use the procedure described in ORS 130.355-130.360. ORS 

130.375 provides rules for the form of claims, ORS 130.425 lists the priority for 

claims, and the Oregon UTC includes various procedural rules. 
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The Oregon UTC provides a process a trustee can use to shorten the claims 

period, tracking to some extent the rules that apply to claims under wills law. After 

the settlor dies, a trustee can ask the probate court to determine the claims of 

creditors of the settlor. ORS 130.355. If the trustee files such a petition, the trustee 

must publish notice and deliver or mail notice to known creditors. ORS 130.365. 

Claims are then barred the later of four months after the date of publication or 30 

days after the date the notice is delivered or mailed to the claimant. ORS 130.360. 

If a trustee files a petition for court determination of claims, the trustee must file a 

petition to close the case, with a statement that all claims have been paid or 

otherwise resolved. ORS 130.440. 

 

IX.   REVOCABLE TRUSTS 

A. Capacity of Settlor of Revocable Trust 
The Oregon UTC lowers the standard of capacity required to create, amend, 

revoke, or add property to a revocable trust, or to direct the actions of the trustee of 

a revocable trust, to that required to make a will. ORS 130.500. 

B. Presumption that a Trust Is Revocable 
The Oregon UTC changes the existing presumption that a trust is irrevocable 

to a presumption that the trust is revocable unless the trust provides otherwise. 

ORS 130.505(1). This change in Oregon law applies only to trusts created on or 

after January 1, 2006. 2005 Or Laws ch 348, § 47. 

C. Revocation and Amendment 
The Oregon UTC follows the traditional rule that a settlor wishing to revoke 

or amend the trust must comply with the procedures specified in the trust 

instrument, but it loosens the Oregon rules somewhat by permitting substantial 

compliance with those procedures. If the terms of the trust are silent on the method 

for revocation or amendment, the settlor can revoke or amend by any method 
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manifesting clear and convincing evidence of the settlor’s intent, other than by 

execution of a will or codicil. ORS 130.505(3).  

PRACTICE TIP: “A settlor’s powers with respect to revocation, 

amendment or distribution of trust property may be exercised by an agent or 

attorney-in-fact under a power of attorney only to the extent expressly 

authorized by the terms of the trust.” ORS 130.505(5). Authorization in the 

power of attorney is not sufficient. 

D. Settlor’s Powers 
While the settlor of a revocable trust is alive, all rights of the beneficiaries 

are subject to the settlor’s control, and the trustee owes duties only to the settlor. 

ORS 130.510(1).  

COMMENT: This provision likely changed Oregon law because 

fiduciary duties generally are owed to all the beneficiaries of a trust. 

E. Power of Withdrawal 
If a person holds a power of withdrawal, the rights of beneficiaries with 

respect to property subject to the power are subject to the power holder’s control, 

and the trustee owes duties only to the power holder. ORS 130.510(2). 

F. Limitation on Action Contesting Validity of Revocable Trust; 
Distribution of Trust Property 

For revocable trusts, the statute of limitations to contest the validity of the 

trust is three years after the settlor’s death. The Oregon UTC allows a trustee to 

shorten the limitations period to four months by giving notice to a potential 

contestant and protects a trustee unaware of a possible contest who makes a 

distribution before the expiration of the contest period. ORS 130.515(1)–(2). The 

four-month period after notice is consistent with the period under Oregon law for 

contesting wills after notice has been given. The three-year period is different from 

Oregon law applicable to wills, but the drafters concluded that three years after the 
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date of death is an appropriate limitations period for a revocable trust. Cf. ORS 

113.075(3).  

PRACTICE TIP: Depending on the circumstances, giving notice to a 

potential contestant may be desirable to shorten the statute of limitations for 

contesting the validity of a revocable trust. However, the Oregon UTC does 

not authorize giving notice before the settlor’s death. 

G. Tenancy by Entirety Property 
 If spouses married to each other transfer property owned in tenancy by the 

entirety to a joint revocable trust or to revocable trusts for each of them, the 

property continues to have the same immunity from creditors it would have if the 

spouses continued to own it as tenants by the entirety. ORS 130.518(1). For the 

protection to continue, the spouses must remain married to each other, the property 

must remain in trust, and the spouses must be beneficiaries of the trust or trusts. 

This section applies to tenancy by the entirety property conveyed into trust after 

January 1, 2022. 

H. Rules Governing Revocable Trusts 
A number of provisions originally found in laws related to wills were made 

applicable to revocable trusts by former ORS 128.370 to 128.397. These statutes 

have been incorporated into the Oregon UTC as ORS 130.520 to 130.575. The 

rules in these statutes are all default rules that can be changed by the terms of the 

trust. 

1. Marriage 
A settlor’s marriage does not revoke a revocable trust. ORS 130.530. 

2. Divorce 
A settlor’s divorce revokes all provisions in favor of the former spouse or 

naming the former spouse as trustee and revokes all powers of appointment 

exercisable by the former spouse. ORS 130.535(1). 
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3. Contract of Sale 
A contract of sale does not revoke a specific distribution, and the property 

passes subject to the contract. ORS 130.540. 

4. Encumbrance 
An encumbrance does not revoke a specific distribution, and the property 

passes subject to the encumbrance. ORS 130.545. 

5. Substitute Gift (Anti-Lapse) 
If a beneficiary is related by blood or adoption to the settlor, the beneficiary 

dies either before the settlor dies or before the time set in the trust for distribution, 

and the beneficiary is survived by descendants, the descendants take the property 

the beneficiary would have taken if the beneficiary had not died. This rule also 

applies to class gifts. ORS 130.550. 

6. Pretermitted Children 
A child of the settlor who is born or adopted after the execution of the trust 

instrument and during the settlor’s lifetime or is in gestation at the time of the 

settlor’s death (i.e., a pretermitted child) is treated the same as a pretermitted child 

under a will. ORS 130.555. Cf. ORS 112.405. A child will not be considered 

pretermitted if the settlor acknowledges or mentions the child by name or by class 

either in the trust instrument or in the settlor’s will.   

7. Failure of Specific Distribution (Anti-Ademption) 
The rules that provide a substitute gift for a specific devise under a will if the 

property is not in the estate when the testator dies apply to property subject to a 

specific distribution under a revocable trust. ORS 130.560. Cf. ORS 112.385. 

8. Advancement 
Property given to a beneficiary during the settlor’s life is an advancement 

only if a writing by the settlor or the beneficiary confirms the intent to treat the gift 

as an advancement. ORS 130.570. 
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X.   OFFICE OF TRUSTEE 
A. Acceptance or Rejection of Trusteeship 

A trustee can accept a trusteeship by following procedures specified in the 

trust instrument, knowingly accepting delivery of trust property, or knowingly 

exercising powers as a trustee. ORS 130.600(1). If a person designated as the 

trustee fails to act in a reasonable time, the person will be treated as having 

rejected the trusteeship. ORS 130.600(2). To protect trust property, the Oregon 

UTC permits a person designated as trustee to act to protect the property without 

being treated as accepting the trusteeship. ORS 130.600(3). To protect the person 

designated as trustee, the Oregon UTC allows the person to inspect the property 

before accepting the trusteeship. ORS 130.600(4). 

B. Bond 
A court can require a bond even if the trust instrument waives the 

requirement. ORS 130.605(1)–(2). However, the comment to ORS 130.605 points 

out that the court should do so only for good reasons. Oregon UTC § 702 (ORS 

130.605), comment (printed in 42 Willamette L Rev 187, 324 (2006)). 

C. Cotrustees 
Consistent with prior Oregon law, the Oregon UTC permits cotrustees to act 

by majority decision and includes provisions protecting a cotrustee who dissents. 

ORS 130.610(1), (8). If the action constitutes a serious breach of trust, the 

dissenting cotrustee must take reasonable steps to rectify the improper conduct to 

escape liability. ORS 130.610(7)–(8).  

The Oregon UTC also provides for delegation among cotrustees, and 

probably expands the scope of permissible delegation. A trustee should delegate 

functions the trustee is not competent to perform (such as decisions about 

investments) and can delegate to cotrustees except as prohibited in the trust 
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instrument. ORS 130.610(5). Any delegation or revocation of a delegation must be 

in writing. ORS 130.610(5). 

PRACTICE TIP: Cotrustees can complicate administration, and the 

comment to ORS 130.610 recommends “careful reflection” before providing 

for cotrustees. Oregon UTC § 703 (ORS 130.610), (printed in 42 Willamette 

L Rev 187, 326 (2006)). Division of responsibility among cotrustees may be 

confused, and individual accountability may be unclear. 

D. Vacancy 
The Oregon UTC provides procedures for filling vacancies and appointing 

successor trustees. If the terms of the trust do not designate a person to fill a 

vacancy, the qualified beneficiaries, acting unanimously, may appoint a trustee, or 

if the trust is a charitable trust, the qualified beneficiaries and the Attorney General 

may appoint a trustee. ORS 130.615.  

PRACTICE TIP: The better drafting practice is to provide in the trust for 

vacancies and successor trustees. 

E. Resignation of Trustee 
Subject to the right of the settlor to specify the method for resigning, a 

trustee can resign upon notice to the settlor, if living, the cotrustees, and the 

qualified beneficiaries. Alternatively, a trustee may resign with the approval of the 

court. ORS 130.620(1)–(2). The Oregon UTC changes Oregon law to make it 

easier for the trustee to resign without court approval, in accordance with standard 

drafting practice. 

F. Removal of Trustee 
A trustee can be removed for a variety of specified grounds. Some of the 

grounds are traditional, including serious breach of trust, lack of cooperation 

among cotrustees, and unfitness, unwillingness, or persistent failure to administer 

the trust effectively. ORS 130.625(2)(a)–(c). New provisions permit a court to 
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remove a trustee if removal best serves the interests of all the beneficiaries and, in 

addition, (1) there has been a substantial change of circumstances or removal has 

been requested by all the qualified beneficiaries, (2) removal is not inconsistent 

with a material purpose of the trust, and (3) a suitable successor trustee is 

available. ORS 130.625(2)(d). A change in 2013 clarified that the settlor’s choice 

of trustee is not necessarily a material purpose, and that removal will be permitted 

unless the trustee establishes by clear and convincing evidence that removal is 

inconsistent with a material purpose of the trust. ORS 130.625(2)(d)(C). 

ORS 130.625(1) also changes prior Oregon law by permitting the settlor of 

an irrevocable trust to petition for removal of the trustee.  

NOTE: With the adoption of the Oregon UTC, Oregon no longer 

requires a beneficiary to post a bond as a prerequisite to petitioning the court 

for removal of a trustee or any other action. Former ORS 128.155 required a 

bond. 

G. Delivery of Property by Former Trustee 
A trustee who has resigned or been removed still has the powers of a trustee 

necessary to protect the trust property, but must expeditiously deliver the property 

to the successor trustee or other person entitled to the property. ORS 130.630. A 

successor trustee or the court may require the departing trustee to prepare a final 

report, and if the departing trustee is required to prepare a final report, the trust 

must pay reasonable fees and costs. ORS 130.630(3). 

H. Compensation 
A trustee is entitled to reasonable compensation unless the terms of the trust 

provide otherwise. ORS 130.635(1). The comment to ORS 130.635 indicates that 

relevant factors in determining reasonable compensation, as specified in the 

Restatement of Trusts, include community standards for compensation of trustees, 

the trustee’s expertise, the time spent by the trustee, the amount and type of trust 
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property, the issues involved in administering the trust, and the quality of the 

trustee’s performance. Oregon UTC § 708 (ORS 130.635), comment (printed in 42 

Willamette L Rev 187, 336 (2006)). The court has the authority to increase or 

reduce fees set by the terms of a trust if the trustee’s duties are substantially 

different from the duties contemplated by the settlor or if the court determines that 

the amount of compensation would otherwise be unreasonable. ORS 130.635(2). 

Trustee compensation must reflect the total services provided to the trust by co-

trustees or by third parties such as financial advisors, so that the trust is not paying 

duplicative fees. ORS 130.635(3), (4). 

I. Reimbursement of Expenses 
A trustee is entitled to be reimbursed out of trust property for expenses 

properly incurred in the administration of the trust. ORS 130.640(1)(a). A trustee 

can be reimbursed for attorney fees incurred in defending an action unless the 

trustee breached the trust. Oregon UTC § 709 (ORS 130.640), comment (printed in 

42 Willamette L Rev 187, 340 (2006)). 

 

XI.   DUTIES AND POWERS OF TRUSTEES 
The Oregon UTC adopts the fiduciary duties that have been an important 

part of trust law and have been important in the development of fiduciary law in 

general. The rules have been modernized in some respects, most significantly in 

the duty of delegation, which now permits prudent delegation.  

A. Duty to Administer Trust 
A trustee must administer a trust in good faith, considering the terms and 

purposes of the trust and the interests of the beneficiaries. ORS 130.650(1). This 

duty does not create a duty to object to a modification or termination of the trust 

under other provisions of the Oregon UTC. ORS 130.650(2). 
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B. Duty of Loyalty 
A trustee owes a duty of loyalty to the beneficiaries and must administer the 

trust solely in their interests. ORS 130.655(1). The trustee must administer the trust 

on behalf of the beneficiaries and not for the trustee’s personal benefit. A 

transaction affected by a conflict between the trustee’s fiduciary and personal 

interests is voidable by a beneficiary unless the terms of the trust authorize the 

transaction, a court approved the transaction, the beneficiary consented, the statute 

of limitations has run, or the trustee entered into the transaction before becoming 

trustee. ORS 130.655(2). The Oregon UTC applies the “no further inquiry rule” to 

transactions for the trustee’s personal account, which means that a transaction is 

voidable even if the trustee acted in good faith and paid fair consideration. A 

transaction involving the trustee’s spouse, descendants, siblings, parents, their 

spouses, or the trustee’s agent or attorney or a business in which the trustee owns a 

significant interest is presumed to be affected by a conflict of interest, but the 

trustee can rebut the presumption by showing that the transaction is fair to the 

beneficiaries. ORS 130.655(3). ORS 130.655 adds a number of clarifications as to 

when a transaction entered into by a trustee may be considered a conflict of 

interest, in some cases even if the transaction does not involve property of the trust. 

ORS 130.655(4)–(8). The duty of loyalty does not require a trustee to object to a 

proposed modification or termination.  ORS 130.655(9). 

C. Duty of Impartiality 
A trustee must act impartially with respect to beneficiaries, treating the 

beneficiaries equitably in light of the purposes and terms of the trust. ORS 

130.660.  

PRACTICE TIP: The duty of impartiality comes into play in decision-

making that affects income beneficiaries and remainder beneficiaries 
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differently, and the trustee should be particularly sensitive to allocation of 

receipts and disbursements between income and principal. 

D. Prudent Administration 
The prudent person rule is a fundamental duty of a trustee. Under this rule, a 

trustee must administer the trust as a prudent person would, considering the 

purposes, terms, distributional requirements, and other circumstances of the 

particular trust. The trustee must exercise reasonable care, skill, and caution. ORS 

130.665. 

E. Costs of Administration 
The trustee can incur only reasonable costs. ORS 130.670. 

F. Trustee’s Skills 
A trustee must use any special skills or expertise the trustee possesses. ORS 

130.675. 

G. Delegation 
The trustee may delegate various aspects of trust administration to agents if 

the trustee exercises “reasonable care, skill and caution” in selecting the agent, 

defining the scope of the delegation, and periodically reviewing the agent’s 

performance. ORS 130.680(1). 

H. Powers to Direct 
A trustee of a revocable trust can follow a direction of the settlor that is 

contrary to the terms of the trust. ORS 130.685(1). If the terms of a trust give 

someone other than the settlor of a revocable trust the power to direct, the trustee 

must follow a direction unless the direction is manifestly contrary to the terms of 

the trust or would constitute a serious breach of fiduciary duty. ORS 130.685(2). A 

person, other than a beneficiary, holding a power to direct is rebuttably presumed 

to be a fiduciary with respect to the beneficiaries. ORS 130.685(4).  
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NOTE: A settlor may appoint a trust adviser or trust protector in the 

terms of the trust and give that person the power to direct the trustee’s 

actions. ORS 130.685(3). The comment to ORS 130.685 indicates that trust 

advisers “have long been used for certain trustee functions, such Oregon 

UTC § 808 (ORS 130.685), comment (printed in 42 Willamette L Rev 187, 

354 (2006)). By contrast, the term trust protector is more recent and 

“usually connotes the grant of greater powers, sometimes including the 

power to amend or terminate the trust.” Oregon UTC § 808, comment, 

supra.  

I. Control and Protection of Trust Property 
A trustee must take reasonable steps to take control of trust property and 

protect it. ORS 130.690. 

J. Recordkeeping and Duty Not to Commingle 
A trustee must keep adequate records of trust property and the 

administration of the trust. ORS 130.695(1). The trustee must keep trust property 

separate from property owned by the trustee personally. ORS 130.695(2). A trustee 

may commingle property held by two or more trusts for purposes of investment if 

the trustee keeps records clearly indicating the respective interests of the trusts. 

ORS 130.695(4). 

K. Enforcement and Defense of Claims 
The trustee must take reasonable steps to enforce and defend claims. ORS 

130.700. 

L. Collecting Trust Property 
A trustee must make reasonable efforts to collect trust property from a 

former trustee or any other person. A trustee also has a duty to remedy a breach of 

trust committed by a former trustee if the trustee knows of the breach. ORS 

130.705. 
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M. Discretionary Powers and Tax-Savings Provisions 
A trustee must always exercise a discretionary power in good faith, even if 

the terms of the trust give the trustee uncontrolled discretion. The trustee must 

exercise discretion in accordance with the terms and purposes of the trust and the 

interests of the beneficiaries. ORS 130.715(1). The comment to ORS 130.715 

indicates that the trustee also must exercise reasonable skill, care, and caution. 

Oregon UTC § 814 (ORS 130.715), comment (printed in 42 Willamette L Rev 

187, 364 (2006)).  

If a beneficiary is acting as trustee, the Oregon UTC limits the trustee’s 

discretion under certain circumstances for the purpose of protecting the beneficiary 

from adverse estate and gift tax consequences. See Oregon UTC § 814 (ORS 

130.715), comment, supra, at 364–366. The provisions altering the extent of the 

trustee’s discretion apply unless the terms of the trust expressly indicate that the 

provisions do not apply. ORS 130.715(2). The trustee may include capital gains in 

distributable net income if the gains are allocated within the discretion of the 

trustee according to specified conditions. ORS 130.715(5). 

N. General and Specific Powers 
The Oregon UTC grants a trustee the broadest possible powers, to be 

exercised in accordance with the trustee’s fiduciary duties and subject to the terms 

of the trust. See ORS 130.720. ORS 130.725 lists specific trustee powers. Many of 

the powers are similar to the powers in former ORS 128.009, which was part of the 

Oregon Uniform Trustees’ Powers Act. Some powers have been updated, and 

others are new. An addition in 2013 clarified that distributions can be made in cash 

or in kind. ORS 130.725(22). 

O. When Interest of Beneficiary Vests 
 Unless the will or trust clearly indicates a contrary intent, the interests of a 

beneficiary of a testamentary trust vest when the testator dies, and the interests of a 
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beneficiary of a revocable or irrevocable trust vest when the trust becomes 

irrevocable. ORS 130.730(1). 

P. Distribution on Termination 
The Oregon UTC provides a procedure for making final distributions that 

permits a trustee to obtain the beneficiaries’ approval of a plan of distribution 

before the trustee makes the distribution. ORS 130.730(2). The trustee must 

distribute trust assets expeditiously, but may maintain a reserve for the payment of 

debts, expenses, and taxes. ORS 130.730(3). The trustee may request that a 

beneficiary execute a release, but the release will be invalid if the trustee failed to 

disclose material facts or engaged in improper conduct. 

 

XII.   TRUSTEE’S DUTY TO PROVIDE NOTICE,  

INFORMATION, AND REPORTS 
A. Duty Before Enactment of the Trust Code 

A trustee’s duty to keep the beneficiaries reasonably informed about the 

administration of the trust has long been a fundamental fiduciary duty. In former 

ORS 128.125, Oregon added statutory provisions to the common-law duty, 

requiring a trustee to respond to requests from a beneficiary for an itemized 

statement of receipts and disbursements or a statement of property held by the 

trustee and permitting the beneficiary to petition a court to obtain this information 

if the trustee failed to provide it. In addition, former ORS 128.135(2)(a) gave the 

beneficiary a right to petition a court for an accounting. 

B. Duty to Inform and Report 

1. General Duty to Inform Qualified Beneficiaries 
A trustee has a duty to keep qualified beneficiaries “reasonably informed 

about the administration of the trust and of the material facts necessary for those 

beneficiaries to protect their interests.” ORS 130.710(1). To satisfy the duty to 
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inform, a trustee must respond to reasonable requests for information from a 

qualified beneficiary. The trustee must communicate information about the trust 

that will enable a qualified beneficiary to enforce the qualified beneficiary’s rights. 

Providing a copy of the annual report and responding to requests for information 

usually are sufficient, but special circumstances may require the trustee to provide 

additional information. For example, if the trustee is dealing with the qualified 

beneficiary on the trustee’s own account, the trustee must communicate material 

facts concerning the transaction. If transactions involve real estate or closely held 

business interests, providing information in advance may be appropriate. Oregon 

UTC § 813 (ORS 130.710), comment (printed in 42 Willamette L Rev 187, 360 

(2006)). 

2. No Duty to Other Beneficiaries 
Unlike the common law and prior Oregon statutes, the Oregon UTC limits 

the trustee’s general duty to inform and report to qualified beneficiaries rather than 

extending it to all beneficiaries. A trustee may, but is not required to, respond to a 

reasonable request from a beneficiary who is not a qualified beneficiary for 

information related to the administration of the trust. ORS 130.710(1). 

3. Copy of Trust Instrument 
A trustee must provide a copy of the trust instrument to a qualified 

beneficiary who requests one. ORS 130.710(2)(a). Before the Oregon UTC, no 

Oregon statute required a trustee to provide a copy of the trust instrument to a 

beneficiary. 

4. Trustee Reports 
At least annually and on termination of a trust, the trustee must send a 

trustee report to the permissible distributees of trust income or principal and to 

qualified beneficiaries who request a copy. A trustee may choose to send reports to 

qualified beneficiaries as a matter of course, as a way to fulfill the trustee’s duty to 
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keep qualified beneficiaries reasonably informed about the trust. Trustee reports 

must include a listing of trust property and liabilities; the market values of trust 

assets, if feasible; the receipts and disbursements of the trust; and the source and 

amount of the trustee’s compensation. ORS 130.710(3).  

PRACTICE TIP: The Oregon UTC does not prescribe a format for 

trustee reports and states only that the report should provide beneficiaries 

with information necessary to protect their interests. In some circumstances, 

copies of the trust’s income tax returns and monthly brokerage account 

statements may be sufficient. Oregon UTC § 813 (ORS 130.710), comment 

(printed in 42 Willamette L Rev 187, 362 (2006)). 

5. Waiver 
A beneficiary may waive the right to receive reports or other information. 

ORS 130.710(4). 

6. Cost of Providing Information 
A trustee may charge the beneficiaries a reasonable fee for providing 

information. ORS 130.710(5). 

7. Request Must Be Specific 
If a beneficiary requests information, the request must be about a specific 

trust and not a general request to inform the beneficiary of any interests he or she 

has in any trust managed by the trustee. ORS 130.710(6). 

C. Duty to Provide Notice 
The Oregon UTC imposes affirmative duties to provide notice that did not 

exist under prior Oregon law. 

1. New Trustee 
Within a reasonable time after a trustee accepts a trusteeship, the trustee 

must notify the qualified beneficiaries of the acceptance and of contact information 
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for the trustee. ORS 130.710(2)(b). This requirement applies only to acceptances 

that occur after December 31, 2005. 2005 Or Laws ch 348, § 72(1). 

2. Existence of an Irrevocable Trust 
Within a reasonable time after a trustee becomes aware that an irrevocable 

trust has been created, or that a revocable trust has become irrevocable, the trustee 

must notify the qualified beneficiaries of the trust’s existence, the identity of the 

settlor, the right to request a copy of the trust instrument, and the right to a trustee 

report. ORS 130.710(2)(c). This requirement applies only to trusts that become 

irrevocable after December 31, 2005. 2005 Or Laws ch 348, § 72(2). 

3. Reasonable Time 
The comment to ORS 130.710 describes a “reasonable time” for notifying 

qualified beneficiaries as 60 days after the trustee determines the identity of the 

beneficiaries. The comment also notes that a longer period might be reasonable 

under some circumstances, particularly situations in which the trustee had 

difficulty identifying the beneficiaries. Oregon UTC § 813 (ORS 130.710), 

comment (printed in 42 Willamette L Rev 187, 361 (2006)). 

4. Fees 
A trustee must notify qualified beneficiaries in advance of any change in the 

method or rate of the trustee’s compensation. ORS 130.710(2)(d). 

5. Revocation or Amendment of Joint Trust 
If one settlor of a trust with more than one settlor revokes or amends the 

trust, the trustee must notify any other settlors of the revocation or amendment. 

ORS 130.505(2)(c). 

D. Trust Code Limitations on the Trustee’s Duty 
1. Revocable Trusts 
While the settlor of a revocable trust is alive, beneficiaries other than the 

settlor have no right to receive notice, information, or reports about the trust, and 
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the trustee’s duties run only to the settlor. ORS 130.510(1), 130.710(9). The 

comment to ORS 130.510 notes that if the settlor becomes financially incapable, 

any right of action the settlor has against the trustee for breach of fiduciary duty 

passes to the settlor’s agent or conservator. Oregon UTC § 603 (ORS 130.510), 

comment (printed in 42 Willamette L Rev 187, 312 (2006)). 

2. Trust Created for Spouse 
A trustee must give notice, information, and reports required by ORS 

130.710 only to the settlor’s spouse if (1) the spouse survives the settlor and is 

financially capable (as defined in ORS 125.005), (2) the spouse is the only 

permissible distributee of the trust, and (3) all other qualified beneficiaries of the 

trust are descendants of the spouse. ORS 130.710(8).  

PRACTICE TIP: Spouses often want to control their property until the 

death of the survivor and withhold information about the property from their 

children until after both spouses have died. For example, the first spouse to 

die might create a credit shelter trust for tax reasons, providing a life estate 

for the surviving spouse with the remainder going to their children. If the 

children are all children of the surviving spouse, and if the surviving spouse 

is competent and can keep an eye on the trustee, the default rule under the 

Oregon UTC is that notice cannot be given to the children. Even if the 

beneficiaries are people other than the children or other descendants of the 

surviving spouse, the settlor can put terms in the trust providing that notice, 

information, and reports will be given only to the surviving spouse. 

3. Specific Gift of Property or Money 
 A revocable trust may direct the trustee to distribute specific gifts of 

property or money after the trust becomes irrevocable, typically when the settlor 

dies.  A beneficiary whose only interest in the trust is a specific distribution is a 

qualified beneficiary, but the statute does not require the trustee to provide a 
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trustee’s report if the gift is distributed within six months of the settlor’s death. If 

the beneficiary has not received the distribution six months after the trust becomes 

irrevocable, the trustee must notify the beneficiary of the right to a report and 

provide the reports until the beneficiary receives the distribution. ORS 

130.710(10). 

E. Settlor’s Limitations on the Trustee’s Duty 

1. Waiver or Modification 
The Oregon UTC permits a settlor to waive or modify most of the trustee’s 

duties related to notice, information, and reports. See ORS 130.020. 

2. Mandatory Duties 
ORS 130.020 contains two mandatory rules regarding the trustee’s duty to 

provide notice, information, and reports. Subject to two exceptions (discussed 

below), these rules cannot be waived or modified. A settlor cannot modify the 

trustee’s duty to notify qualified beneficiaries of an irrevocable trust of the 

existence of the trust, the identity of the trustee, and the right to request reports. 

ORS 130.020(3)(h). Similarly, a settlor cannot modify the trustee’s duty to respond 

to the request of a qualified beneficiary of an irrevocable trust for trustee reports 

and other information reasonably related to the administration of the trust. ORS 

130.020(3)(i).  

COMMENT: The latter rule means that a settlor can waive the trustee’s 

duty to send annual reports to permissible distributees, but a qualified 

beneficiary (including a permissible distributee) will still have the right to 

request reports. 

3. Exceptions to Mandatory Duties 
Two exceptions allow a settlor to waive or modify the mandatory duties 

discussed above. The settlor must do so either in the trust instrument itself or in 

another writing delivered to the trustee. First, all duties can be waived or modified 
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during the period that either the settlor or the settlor’s spouse is alive and 

financially capable. ORS 130.020(4)(a). Thus, the settlor can direct that no 

information be sent to anyone other than the surviving spouse, as long as the 

surviving spouse remains financially capable, regardless of the identity of the other 

beneficiaries.  

Second, all duties can be waived or modified if the settlor designates a 

person to receive the required notice, information, and reports. The person 

designated must act in good faith to protect the interests of the qualified 

beneficiaries. ORS 130.020(4)(b).  

PRACTICE TIP: A settlor may create a trust for an irresponsible child 

and not want the child to have information about the trust. ORS 

130.020(4)(b) permits the settlor to designate some other person, who need 

not be a beneficiary of the trust, to receive the notice, information, and 

reports the child otherwise would be entitled to receive. This provision 

balances the need for someone to have information about the trust for 

purposes of enforcing it with the possible desire of a settlor to limit the 

knowledge of certain beneficiaries about the trust.  

QUERY: Although the settlor can designate someone who is not a 

beneficiary to receive notice, information, and reports, whether the person 

will have standing to enforce the trust is unclear because that person is not a 

beneficiary. Another unanswered question is the degree of fiduciary duty 

imposed on the designated person. A good drafting practice is to provide in 

the trust instrument that the person designated will have standing. 
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XIII.    UNIFORM PRUDENT INVESTOR ACT 
A. Enactment of Oregon’s UPIA 

ORS 130.750 to 130.775 reenact Oregon’s version of the Uniform Prudent 

Investor Act (UPIA) (former ORS 128.192–128.218), which was adopted in 

Oregon in 1995. UPIA provides rules for the investment and management of trust 

assets. Some of UPIA’s provisions appear in the Oregon UTC in a slightly 

different form because the provisions apply to trust administration more generally. 

Several of UPIA’s provisions duplicate language already found elsewhere in the 

Oregon UTC. The other provisions impose on the trustee a duty to comply with the 

prudent investor rule, ORS 130.750; explain what the rule means, ORS 130.755; 

require the trustee to diversify investments, ORS 130.760; and require a trustee, 

within a reasonable time after accepting the trusteeship or receiving trust assets, to 

review all assets and make decisions about their retention or disposition, ORS 

130.765. 

B. Values of Settlor and Beneficiaries 
In 2019 Oregon joined Delaware, Del. Code Ann. tit. 12 §3302(a); Georgia, 

Ga. Code Ann. § 53-12-340(d); Illinois, 760 Ill. Comp. Stat. 3/902(c)(7), (8); and 

New Hampshire, N.H. Rev. Stat. Ann. § 564-B:9-902(c)(10); in addressing 

sustainable investing in the prudent investor statute. A subsection states that when 

a trustee considers a beneficiary’s needs in connection with investment decisions, 

the trustee may consider the beneficiary’s “personal values and desire that the 

trustee engage in sustainable or socially responsible investing strategies that align 

with the beneficiaries’ social, environmental, governance or other values or beliefs, 

as well as the financial needs of the beneficiaries.” ORS 130.755(3)(j). The trustee 

can also consider the “intent, desire and personal values of the settlor” to the extent 

the trustee knows the settlor’s values and beliefs related to investment strategies. 

ORS 130.755(3)(i). 



Chapter 2—The Oregon Uniform Trust Code

 2–51Basic Trust Administration  

XIV.  NOTICE OF PROPOSED TRUSTEE ACTION  
AND RIGHT OF BENEFICIARY TO OBJECT 

 In 2013 a new section, ORS 130.733, was added to the Oregon UTC to 

provide a procedure for a trustee to inform beneficiaries of a proposed action. If the 

trustee provides a beneficiary with sufficient information about the proposed action 

to enable the beneficiary to make an informed decision, and advised the 

beneficiary of the right to object, the beneficiary’s right to object to the action will 

be barred after 45 days or a later time stated in the notice. This provision does not 

apply to certain actions involving the trustee’s personal interests, such as 

compensation or buying property from the trust, or approval of the trustee’s report. 

 

XV. (§2.129) ADVISERS 
 A section added in 2009 and modified in 2013, ORS 130.735, provides that 

a settlor may appoint a trust adviser to direct or approve decisions made by a 

trustee. If a trust instrument appoints an adviser, the adviser acts as a fiduciary 

unless the trust instruments provides otherwise. ORS 130.735(1). The trustee is not 

liable if the trustee follows the adviser’s directions and has no duty to monitor the 

adviser, unless the trust instrument specifies a duty to do so. ORS 130.735(2), (4). 

A court may remove an adviser if the court determines that the adviser has 

committed a serious breach of trust or that removal serves the best interests of the 

beneficiaries. ORS 130.735(6). 

 

XVI.   LIABILITY OF TRUSTEES AND RIGHTS  

OF PERSONS DEALING WITH TRUSTEES 
A. Remedies for Breach 

ORS 130.800 lists the remedies available to a beneficiary for a breach of 

trust committed by the trustee. 
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B. Damages for Breach 
A trustee is liable for the greater of (1) the amount of damages caused by the 

breach (even if the damages did not affect the beneficial interest in the trust), (2) 

the amount required to restore the value of the trust property, or (3) the amount of 

profit the trustee made. ORS 130.805(1). If more than one trustee is liable, 

contribution among the trustees is based on the degree of fault and whether any 

trustee acted in bad faith or with reckless indifference. ORS 130.805(2). 

C. Damages in Absence of Breach 
As under prior Oregon law, “a trustee is accountable to an affected 

beneficiary for any profit made by the trustee arising from the administration of the 

trust,” even in the absence of a breach. ORS 130.810(1). However, in the absence 

of any breach, the trustee is not liable “for a loss or depreciation in the value of 

trust property or for not having made a profit.” ORS 130.810(2). 

D. Attorney Fees and Costs 
A court may award attorney fees and costs to any party, and may charge the 

fees and costs either against the trust or against another party. ORS 130.815. 

E. Limitation of Action Against Trustee 
The Oregon UTC requires that any civil action against a trustee based on any 

act or omission of the trustee be commenced within (1) six years after the date the 

act or omission is discovered or should have been discovered, or (2) one year if a 

report is sent to the beneficiary that adequately discloses potential claims and 

informs the beneficiary of the time allowed for commencing a proceeding. ORS 

130.820(1)–(2). If neither of those limitations periods applies, a judicial proceeding 

against a trustee must be commenced within the later to occur of 10 years from the 

date of the act or omission or two years from the termination of any fiduciary 

account established under the trust. ORS 130.820(3). For certain actions, the 

limitations period can be shortened to 45 days.  See ORS 130.733. 
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NOTE: The first and third limitations periods come from ORS 12.274. 

The second period, which cuts off claims after one year if the trustee 

discloses specific information about the potential claim to the beneficiary, 

was new with the enactment of the Oregon UTC. Depending on the 

circumstances, giving notice to beneficiaries may be desirable to shorten the 

statute of limitations for making a claim against the trustee. 

F. Reliance on Trust Instrument 
A trustee who reasonably relies on the terms of a trust as expressed in the 

trust instrument is not liable to a beneficiary if a breach results from the reliance. 

ORS 130.825. The trustee should be able to follow the express terms of the 

instrument even if a court later determines that the settlor intended the terms to 

mean something other than their apparent meaning. 

G. Event Affecting Administration or Distribution 
The Oregon UTC protects a trustee who is without knowledge of an event 

such as marriage, divorce, performance of educational requirements, or death, if 

the trustee exercised reasonable care in attempting to determine whether the event 

has occurred. ORS 130.830. This statute changes the common law, under which a 

trustee is absolutely liable for misdelivery of trust property even if the trustee does 

not know of an event that affects distribution under the trust terms. 

H.  Exculpation of Trustee 
The Oregon UTC validates, but at the same time places limits on, the 

enforceability of a trust term that relieves a trustee of liability for breach of trust. 

An exculpatory provision is invalid if it relieves the trustee of liability for acting in 

bad faith or with reckless indifference or if it resulted from the trustee’s abuse of a 

fiduciary or confidential relationship to the settlor. ORS 130.835(1). Nevertheless, 

an exculpatory provision that is “drafted or caused to be drafted by the trustee” is 

valid if the settlor is represented by independent counsel who reviewed the 
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provision or if the trustee proves that the provision is fair under the circumstances 

and its existence and contents were adequately communicated to the settlor. ORS 

130.835(2). The effect of this provision is to place the burden of proof on the 

trustee, rather than on a beneficiary, if the trustee caused the provision to be 

included in the terms of the trust. 

I. Beneficiary’s Consent, Release, or Ratification 
A trustee is not liable to a beneficiary for a breach of trust if the beneficiary 

consented to the conduct, released the trustee from liability, or ratified the 

transaction. However, if the trustee improperly induced the beneficiary or if the 

beneficiary did not know the beneficiary’s rights or material facts relating to the 

breach, the consent, release, or ratification will not protect the trustee. ORS 

130.840. 

J. Limitation on Personal Liability of Trustee 
The Oregon UTC protects a trustee from personal liability in some 

circumstances if the trustee is acting in a fiduciary capacity. A trustee is not 

personally liable in contract if the trustee disclosed the fiduciary capacity. ORS 

130.845(1). A trustee is liable in tort only if the trustee is personally at fault. ORS 

130.845(2). A trustee is not personally liable solely because an instrument shows 

title in the name of the trustee but does not state that the trustee holds the property 

in a representative capacity. ORS 130.845(4). In a change from common law, a 

trustee can be sued in a fiduciary capacity whether or not the trustee is personally 

liable. ORS 130.845(3).  

The Oregon UTC provides a trustee with similar protection from liability for 

contracts entered into or torts committed by a general or limited partnership of 

which the trustee was a general partner. ORS 130.850. 
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K. Protection of Person Dealing with Trustee 
A person who is not a beneficiary and who assists a trustee or deals with a 

trustee for value is protected from liability if the trustee acts beyond the scope of 

the trustee’s powers, as long as the person acted in good faith and did not know the 

trustee had exceeded the trustee’s powers or was improperly exercising those 

powers. ORS 130.855(1). A third party dealing with a trustee in good faith does 

not have a duty to inquire into the extent of a trustee’s powers and may assume that 

the trustee has the powers necessary for the transaction. ORS 130.855(2). 

L. Certification of Trust 
A certification of trust protects the privacy of a trust instrument while 

providing sufficient information to assure a third party that a trustee has authority 

to act on behalf of the trust. ORS 130.860 describes the required contents of a 

certification, which need not include the trust’s dispositive terms. A person acting 

in reliance on a certification of trust, without actual knowledge that the 

certification contains incorrect representations, will not be liable and does not have 

a duty to inquire as to the existence of the facts stated in the certification. 

M. Application 
Chapter 130 applies to all trusts, whether created before or after enactment 

of the Oregon UTC, with a few exceptions, as indicated in this outline. The rules of 

construction and presumptions contained in Chapter 130 apply to all trusts, 

including trusts executed before enactment, unless the terms of a trust establish 

contrary intent. ORS 130.910. 
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Oregon Uniform Trust Code

Professor Susan N. Gary

University of Oregon School of Law

• Uniform Law Commission

• Common law challenges

• Uniformity across the country

• 36 enactments so far (and WA 
has some of the sections)

Why A Uniform Trust Code?
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• Work group with lots of representation

• Goals:
– Retain existing Oregon law unless a good 

reason to change it

– Promote uniformity among the states

• Enacted in 2005, with amendments in 
subsequent sessions

• UTC section numbers included for 
reference

Oregon’s UTC

• UTC Comments provide useful 
explanations

• OR Comments submitted during 
legislative hearings - can be used 
as legislative history

• Oregon UTC and Comments 
published by Willamette L. Rev.

UTC Comments 
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• All express trusts are subject to the 
Oregon UTC, including charitable 
trusts

• Statutes apply to all trusts, regardless 
of when created but only to actions 
taken after Jan. 1, 2006

• Older Oregon trust statutes 
incorporated into Chapter 130

Some Basics

• Trustee must act in good faith and in 
accord with trust’s purposes 

• Purposes cannot be contrary to public 
policy or illegal 

• Settlor cannot override:
– Court’s power to supervise

– Creditor rights under statutes

Trust Law is Default Law, But: 
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• Common law – trustee has a duty to 
keep beneficiaries informed 

• UTC adds affirmative duties to 
provide notice and reports

• Oregon - mandatory rules except:
– When the settlor or spouse is alive and 

financially capable

– If the settlor names someone else to 
receive the notice (not in UTC)

Duty to Inform and Report

• Permissible distributees

• Qualified beneficiaries

• Beneficiaries

• Oregon added:
– Remote interest beneficiary

– Secondary beneficiary

Beneficiaries
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Used for notice and consent, in the 
absence of a conflict of interest
• Holder of testamentary power of 

appointment

• Fiduciaries and parents

• Beneficiary with a substantially identical 
interest

• Special representative 

Representation

• Property transferred to trustee
– Trust can be funded at death

• Declaration of trust by settlor-trustee
– Schedule A may be enough – Samuel v. King

• Trust must have a beneficiary unless
– Charitable trust; pet trust; trust for a purpose; 

stewardship trust

• Charitable trust – settlor can enforce

• Oral trust – prove by C & C

Creation of Trusts
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• Perpetual purpose trust

• Organized for a business purpose

• No beneficiary – trust enforcer 

• Stewardship committee directs the 
trustee (stakeholders of the business)

• Can be modified only with unanimous 
agreement of trust enforcer and all 
members of stewardship committee

Stewardship Trust

• Also called a no contest clause

• Remember to “bait” it

• Enforceable in Oregon even if 
probable cause to contest the will

• Consider combining the clause 
with a direction to try mediation 
or arbitration

In terrorem clause
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• Legal of capacity – same as a will

• Presumption that a trust is revocable – does 
not apply to trusts created before 1-1-06

• Settlor must comply with terms of trust to 
revoke; UTC adds substantial compliance 

• An agent under a POA may not revoke 
unless trust expressly authorizes

• While settlor is alive, trustee owes duties 
only to settlor

Revocable Trusts

• Tenancy by entirety property retains    
creditor protection

• Marriage does not revoke a Rev Trust
• Rules from Wills law apply: 

– divorce revokes provisions for spouse 
– anti-lapse
– pretermitted children
– anti-ademption
– advancement

Revocable Trusts -
Rules from Wills Law
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• Codification of common law

• Settlor can appoint a trust advisor 
and the person will have fiduciary 
duties unless the document says 
otherwise

Powers of Trustee

• Permitted but often not a good 
idea

• Can act by majority decision

• Can delegate to one trustee, but 
must be in writing

• Trustees can delegate – e.g. to 
investment advisors

Co-trustees
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Traditional grounds:
Serious breach of trust; lack of cooperation among 
cotrustees; and unfitness, unwillingness, or persistent 
failure to administer the trust effectively

UTC adds:
If removal best serves interests of all beneficiaries and 
if (1) change of circumstances or removal requested by 
all QBs, (2) not inconsistent with material purpose, and 
(3) suitable successor trustee available

Removal of Trustees

• UPIA sections moved into Oregon UTC

• Oregon added a provision permitting a 
trustee to consider personal values of 
beneficiaries and settlor when making 
investment decisions

• Trustee can engage in sustainable investing 
strategies that align with beneficiaries’ or 
settlor’s values

Uniform Prudent Investor Act
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• Delaware, Georgia, New Hampshire, and 
Oregon – consider beneficiaries’ values 

• Illinois – consider ESG information

• Oregon – consider values of settlor, to the 
extent known, and values of beneficiaries

States That Authorize Consideration of 
Values in Their Prudent Investor Acts
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§ 4.1    INTRODUCTION 

Issues with trust administration often overlap with planning issues 
when a current trustee has resigned, become financially incapable, died, or 
been removed; or when an individual or corporate fiduciary is seeking ad-
vice about serving or continuing as a trustee. When advising persons or 
entities who are in a position to name a successor trustee of an existing 
trust, or to accept appointment as a successor trustee, the lawyer should 
pay particular attention to the issues discussed in § 4.2-1 to § 4.2-2(j). 

Trusteeship is not an “honorary” position. Serving in the office of 
trustee requires a serious commitment of time and a thorough under-
standing of the tax ramifications and legal duties of the position. The duties 
of a trustee include investing and administering trust assets pursuant to 
stringent fiduciary laws (many of which have been codified in the Oregon 
Uniform Trust Code (UTC), ORS chapter 130) and determining the pro-
priety of distributions to trust beneficiaries according to standards of 
distribution specified in the trust instrument, without imposing personal 
bias and judgment. The trustee must maintain accurate records of separate 
trust accounts, understand complex rules of allocations between trust 
income and principal, prepare and file fiduciary income tax returns, engage 
in legal actions to preserve or defend the trust estate, and, upon termination 
of the trust, distribute trust assets pursuant to the trust instrument. Unless 
the trustee resigns or is removed, the trustee’s role continues for the term 
of the trust. See chapter 5 for a complete discussion of the trustee’s duties, 
powers, and liabilities.  

Trusts may involve administration of such varied assets as invest-
ment or residential real property; interests in one or more business entities, 
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such as a closely held business, a limited or general partnership, or a 
limited liability company; and stock and bond portfolios as well as mutual 
funds. The trustee must be able to manage the particular trust assets and 
have access to legal, tax, and financial resources. George G. Bogert & 
George T. Bogert, The Law of Trusts and Trustees § 121 (rev 2d ed 1984) 
(updated periodically). 

§ 4.2    SELECTION OF TRUSTEE

§ 4.2-1 Generally

A trustee may be an individual, a professional fiduciary, or an 
authorized corporation with full capacity to act and who has agreed to 
accept the position of trustee. The power to select the trustee is normally 
in the settlor but may be given to the beneficiary, trustee, trust protector, 
or other trust adviser. 

NOTE: The various names for the creator of a trust—testator,
settlor, grantor, or trustor—are interchangeable. This chapter uses 
the term settlor, as does the Oregon UTC. 

The selection and the continuing employment of a trustee must be 
based on analysis and continual monitoring of many factors, both sub-
jective (personal and practical issues) and objective (tax, legal, and finan-
cial issues). These factors include trust purposes, assets, and beneficiaries; 
family relationships; the trustee’s qualities and skills; trustee fees in 
relation to services; the expected term of the trust; practical limitations of 
the trustee based on income tax, gift tax, and estate tax laws; and personal 
and professional relationships between the trustee and beneficiaries. 

A corporate trustee may be associated with a national or state bank, 
or it may be an independent trust company. A charitable organization may 
also be authorized to undertake fiduciary duties and is sometimes selected 
to serve as trustee of a charitable trust when the charity is a beneficiary. 

A professional corporation may not serve as a trustee. An individual 
professional may be a trustee, subject to limitations and restrictions par-
ticular to that profession and imposed by insurance coverage. The Profes-
sional Liability Fund of the Oregon State Bar excludes coverage for acts 
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as a business trustee. See 2018 PLF Primary Coverage Plan § III.C, § VI.9, 
11, available at <www.osbplf.org/coverage/primary-coverage-plan.html>.  

An individual trustee may be a family member, a family friend, a 
trusted professional adviser (such as a lawyer, certified public accountant, 
or financial adviser), a noncorporate professional trustee, or even the set-
tlor or the beneficiary (subject to certain limitations; see § 4.2-1(a)). An 
independent trustee (generally a person who has no beneficial interest in 
the trust) may serve with a beneficiary, settlor, or family member as cotrustee. 
The cotrustees’ respective roles, duties, and obligations are defined either in 
the trust instrument or by Oregon law. ORS 130.610; see § 4.2-1(b). 

Persons or entities may also be named in less formal (often non-
trustee) roles to provide information and serve as advocates for bene-
ficiaries, advisors to the trustee, and facilitators between the trustee and 
beneficiaries. They may be called trust advisers or trust protectors.
Although the term trust protector is not specifically used in the Oregon 
UTC, ORS 130.685(2) through (4) authorize the use of trust protectors, 
whose specific authority is governed by the terms of the trust. Trust pro-
tectors typically have the power to direct certain actions of the trustee, 
including the power to direct the modification or termination of the trust. 
See ORS 130.685 cmt, printed in Valerie J. Vollmar, The Oregon Uniform 
Trust Code and Comments, 42 Willamette L Rev 187, 353–54 (2006). A 
person serving as a trust protector is rebuttably presumed to be a fiduciary. 
ORS 130.685(4). ORS 130.735 separately addresses the appointment of a 
“trust adviser” for the purpose of directing or approving decisions made 
by the trustee, including decisions relating to trust distributions and the 
purchase, sale, or exchange of investment assets. See generally Alexander 
A. Bove, Jr., The Case Against the Trust Protector, ACTEC Law Journal 
77 (Summer 2011) (for discussion of distinction between trust advisers and 
trust protectors and the fiduciary liability of trust protectors). 

NOTE: ORS 130.735 only applies to trusts that specifically re-
fer to the statutory section. Furthermore, an adviser acting pursuant 
to this statutory section is considered a fiduciary unless the trust 
instrument provides otherwise. ORS 130.735(1). 
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§ 4.2-1(a) Selection of Trustee

The process of selecting a trustee involves consideration of several 
practical, legal, and tax issues. These include the value and nature of trust 
assets; the trust purpose; the total trust size; trustee fees; the personal or 
legal relationships between the trust beneficiaries and the proposed trustee; 
potential conflicts of interest; the ability to invest and administer the trust 
with competence and understanding of legal, accounting, and tax issues; 
the ability to maintain impartial judgment for legal purposes and inde-
pendence for tax purposes; the ability to qualify under state laws; and the 
amount of flexibility needed. 

COMMENT: In the choice between individual and corporate 
trustees, there is strong disagreement (among both professionals and 
the general public) about the qualifications of each category. Some 
of the arguments are based on broad personal experience and on tax 
or legal issues; others are based on opinions, rumors, and unin-
formed reports. There is no general rule, however, and each decision 
should be made only after considering all the relevant factors. See
§ 4.2-2 to § 4.2-2(j) (trustee characteristics).  

Clients who are selecting a trustee or successor trustee should be 
cautioned against basing their decisions on news articles or on outside 
opinions that are based on limited experiences. Because news reports 
usually cover stories that involve only politically or socially visible indi-
viduals or organizations, such as large banks, many cases of serious abuse 
or neglect of fiduciary duty by individual trustees go unreported and are 
therefore not considered in the selection process.

Moreover, descriptions of unfair treatment of beneficiaries, reported 
by friends and uninformed outside sources, may incorrectly place the 
blame on a particular class of trustees, such as banks or other professional 
fiduciaries. In many of these cases, however, the trustee may have been 
severely limited in the performance of its duties, both by law and by the 
terms of the trust instrument. For example, if the trust instrument restricts 
payment of income or principal to a beneficiary, the trustee cannot exercise 
discretion to increase payments to the beneficiary in violation of the trust 
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instrument, even if the beneficiary demonstrates a strong need for ad-
ditional income. Furthermore, if the trust instrument restricts the trustee’s 
investment authority or requires a specific type of investment to be made, 
any resulting poor investment performance should not be attributed to the 
trustee. These mitigating facts are rarely understood by disgruntled bene-
ficiaries and critical outsiders, who were not involved in the settlor’s 
drafting process with the estate planning lawyer. 

PRACTICE TIP: A person or an authorized entity that is 
deciding whether to accept appointment as a successor trustee 
should carefully review and analyze the provisions of the trust 
instrument and the prior performance of the trustee, as well as 
communications with the beneficiaries, to see if there is a potential 
liability for the successor trustee in serving within the limitations or 
restrictions drafted in the trust. 

Caution must be exercised in accepting the office of trustee if the 
trust instrument is ambiguous or unreasonable, if the assets are difficult to 
manage, if there are conflicts between the beneficiaries, or if there are 
practical conflicts or problems between the provisions of the document and 
the existing trust assets or beneficiaries. 

If the trust holds real property, the trustee must be familiar with the 
possible personal liability for environmental cleanup that may be imposed 
on the trustee. See § 5.4-2(c) to § 5.4-2(d)(2) (property ownership and en-
vironmental liability) and chapter 19 (environmental liability) for a de-
tailed discussion of these issues. 

§ 4.2-1(b) Cotrustees

In the absence of trust provisions to the contrary, ORS 130.610 pro-
vides rules governing the actions of cotrustees. “Cotrustees who are unable 
to reach a unanimous decision may act by majority decision.” ORS 
130.610(1). Generally, a cotrustee who has not joined in exercising a 
power is not liable for that exercise of power, nor is a dissenting cotrustee 
liable for the consequences of an act in which the dissenting cotrustee joins 
at the direction of the majority if dissent is expressed to any of the co-
trustees at or before the time of the joinder. ORS 130.610(6), (8). However, 
those protections do not apply if the cotrustee has not exercised reasonable 
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care (1) to prevent another cotrustee from committing a serious breach of 
trust or (2) to compel another cotrustee to redress a serious breach of trust. 
ORS 130.610(7). 

In the absence of a trust provision to the contrary, if two or more 
trustees are appointed, and if any of them is unable or refuses to accept the 
appointment or ceases to be a trustee, the surviving or remaining trustee 
succeeds to all the powers, duties, and discretionary authority given to the 
trustees jointly. ORS 130.610(2). A cotrustee is liable for failure to partici-
pate in the performance of his or her function unless the cotrustee “is un-
available to perform the function because of absence, illness or disquali-
fication under other law” (such as federal securities or ERISA laws); “is 
temporarily financially incapable”; or “has delegated the performance of 
the function to another trustee.” ORS 130.610(3). 

PRACTICE TIP: Before a successor cotrustee accepts appoint-
ment, the lawyer representing the proposed successor must examine 
the trust instrument. The document may establish different functions 
for multiple trustees and may allow delegation of certain duties 
among the trustees. This situation is typical if a bank and an indi-
vidual are serving as cotrustees. The document may give one co-
trustee the power to make investment decisions or to make ordinary 
payments without the consent of the other, an overall veto power, or 
sole management powers with respect to an interest in a closely held 
business; and for tax purposes, it may give an independent trustee 
sole discretionary power to make distributions of trust income or 
principal to one or more beneficiaries (which may include a trustee 
or a beneficiary to whom the other trustee is too closely connected, 
such as a beneficiary that the other trustee is legally required to 
support).

PRACTICE TIP: The trust instrument may name a special 
trustee for a specific purpose or as an adviser to the trustee. Because 
this is a role defined by the settlor and not controlled by Oregon law, 
the instrument should identify the scope of powers and the role of 
the special trustee, adviser, or trust protector. If the role is merely 
advisory, the instrument must specifically state that limitation and 
define the purpose. For practical purposes, a corporate trustee will 
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generally not accept a fiduciary position if an individual or special 
trustee is given authority to make investment decisions or any other 
binding decisions that may subject the corporate trustee to liability. 
A special trustee may be given a veto power over investment de-
cisions, which may not be imposed arbitrarily. See George G. Bogert 
& George T. Bogert, The Law of Trusts and Trustees § 122 (rev 2d 
ed 1984) (updated periodically). The veto power is frequently given 
to the settlor’s nontrustee spouse or other beneficiary, particularly if 
unique family or business assets are included in the trust corpus. 
This arrangement is generally acceptable to a corporate trustee. 

§ 4.2-1(c) Trustee with Beneficial Interest 

In Oregon, a person is not prohibited from serving as a trustee 
merely because he or she is also a beneficiary, but caution must be exer-
cised because the dual roles may result in a conflict of interest or in nega-
tive income or estate tax consequences. See George G. Bogert & George 
T. Bogert, The Law of Trusts and Trustees § 129 (rev 2d ed 1984) (updated 
periodically). Tax considerations are discussed in § 4.3 to § 4.3-3. 

§ 4.2-1(d) Nonresident Individual or Foreign Corporation as 
Trustee

Trust companies and banks organized in another state may engage 
in trust business in Oregon within the limits of ORS chapter 713. A non-
Oregon resident may serve as a trustee of an Oregon trust. See § 4.4-1 
(regarding tax considerations for nonresident trustees). 

Special consideration is necessary if a nonresident alien or foreign 
corporation is to serve as trustee. In such a case, the trust could be considered 
a foreign trust under Internal Revenue Code (IRC) section 7701(a)(31)(B) 
and thus subject to certain excise taxes. If a nonresident alien or foreign 
corporation is named as a trustee, the trust will be considered a foreign trust 
unless (1) a United States court has primary jurisdiction over the trust and 
(2) one or more “United States persons” have authority to control all 
“substantial” trust decisions. IRC § 7701(a)(30)(E), (a)(31)(B). Any trust 
decision other than a “ministerial” decision is considered “substantial” 
under the Treasury Regulations. Treas Reg § 301.7701-7(d)(1)(ii). 



Chapter 3—Trustee Selection and Succession

 3–10Basic Trust Administration

Chapter 4 / Trustee Selection and Succession 

4-10
2018 Edition 

“Ministerial” decisions include bookkeeping, rent collection, and 
execution of investment decisions. “Substantial” decisions include but are 
not limited to those concerning 

(1) distribution of income or principal;  

(2) the amount of any distributions;  

(3) beneficiary selection;  

(4) allocating receipts to income or principal;  

(5) terminating the trust;  

(6) compromising, arbitrating, or abandoning trust claims;  

(7) suing or defending suits on behalf of or against the trust;  

(8) removing, adding, or replacing a trustee;  

(9) appointing a successor trustee “to succeed a trustee who has 
died, resigned, or otherwise ceased to act as a trustee, even if the power to 
make such a decision is not accompanied by an unrestricted power to 
remove a trustee, unless the power to make such a decision is limited such 
that it cannot be exercised in a manner that would change the trust’s resi-
dency from foreign to domestic, or vice versa”; and 

(10) investment decisions.  

Treas Reg § 301.7701-7(d)(1)(ii).  

For a detailed discussion of the tax treatment of foreign and domes-
tic trusts, see U.S. Taxation of Foreign Estates, Trusts and Beneficiaries,
854-4th Tax Mgmt (BNA) (2015). 

§ 4.2-1(e) National Bank as Trustee 

The United States Comptroller of the Currency is authorized by 
federal law to grant rights to national banks to serve in a fiduciary capacity 
as trustees if permitted by state law. 12 USC § 92a(a); see George G. 
Bogert & George T. Bogert, The Law of Trusts and Trustees § 134 (rev 2d 
ed 1984) (updated periodically). ORS 709.300 provides authority for 
national banks domiciled in Oregon to act as fiduciaries. 
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§ 4.2-1(f) State Bank or Trust Company as Trustee 

A trust company is defined in ORS 706.008(31) as “a company that 
is authorized under the provisions of ORS chapter 709 to transact trust 
business, including the trust department of a bank,” but not including 
corporations appointed and acting as bankruptcy trustees. 

 Each state provides its own statutory requirements “regarding 
capitalization, security, bonds, oaths of office, separation of trust business 
from other [corporate] business, liability of bank property for trust losses, 
investments, and other matters.” George G. Bogert & George T. Bogert, 
The Law of Trusts and Trustees § 135 (rev 2d ed 1984) (updated periodi-
cally). Oregon trust companies are regulated under ORS chapter 709. 

§ 4.2-1(g) Professional Trustee Other Than Bank or Trust 
Company

A professional fiduciary that is not a trust company may act as 
trustee if exempted from the certification requirements by the Director of 
the Department of Consumer and Business Services. ORS 709.030(4)(g). 

As authorized by ORS 709.030(4)(g), an exemption from trust company 
certificate of authority requirements under [ORS] 709.005(1) is hereby 
created for any person appointed as a personal representative, trustee or 
conservator by a court of competent jurisdiction, provided that the court 
requires the person to post a bond suitable to the size of the estate for 
which the appointment is made. 

OAR 441-505-4030(1).

Thus, in order to serve as trustee, the noncorporate professional 
trustee must be court appointed and bonded.

§ 4.2-2 Characteristics of a Trustee 

When considering naming an individual, professional, or corporate 
trustee, the factors outlined in § 4.2-2(a) to § 4.2-2(j) should be considered. 

§ 4.2-2(a) Personal Knowledge of Beneficiaries 

A personal relationship with and knowledge of the beneficiary is a 
primary factor in selecting an individual trustee. Care must be exercised to 
select a person who has this knowledge and who is also capable of 
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providing the necessary fiduciary services of a trustee, either individually 
or by hiring advisers with investment, legal, and tax expertise.

A settlor may be concerned that a corporate trustee may have 
difficulty understanding the individual needs of a beneficiary and may 
demonstrate a lack of interest and care, particularly if minor or financially 
incapable persons are the beneficiaries. Although a corporate trustee may 
not have the same ability to perform a nurturing role as an individual 
trustee, individual trust officers often work for many years in a close and 
understanding relationship with beneficiaries, resulting in very satisfactory 
service to the beneficiary. Furthermore, the professional distance of a 
corporate trustee may be a benefit in making decisions that would be 
personally troublesome for an individual trustee because of pressure that 
tends to be imposed by beneficiaries and family members. 

PRACTICE TIP: If professional skill and objectivity are lacking 
in a trusted friend or family member, but his or her involvement is 
desired because of personal knowledge of trust beneficiaries or 
assets, the person can instead serve as a cotrustee with a corporate 
fiduciary or in a nonfiduciary role as a special adviser to a trustee. 
In a nonfiduciary role, a special adviser may provide an important 
informational connection between the trustee and beneficiaries, 
while the trust can still benefit from an independent decision-
making process by a third party.  

PRACTICE TIP: Clients should be advised never to name a per-
son in a fiduciary role merely to create an honorary role for someone 
or to avoid hurt feelings.

§ 4.2-2(b) Objectivity

If the relationship between the trustee and beneficiaries is extremely 
close (e.g., a trustee may be a beneficiary), maintaining objectivity may be 
difficult for the trustee. The trust instrument should provide appropriate 
checks and balances. These may be in the form of disinterested or even 
adversely interested cotrustees, as well as a mechanism to monitor and 
remove an inappropriate trustee. 

A professional or corporate trustee is a disinterested third party that 
has the specific duty to follow legal and trust requirements unemotionally 
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and objectively. It should have no personal interest or bias with specific 
beneficiaries and no emotional attachment to nonproductive assets. A 
corporate trustee’s internal layers of management and regulation provide 
checks and balances to ensure honesty, objectivity, and quality and to 
recognize and avoid conflicts of interest. In addition, corporate trustees 
report their actions to independent auditors.  

COMMENT: A corporate trustee must be careful to avoid 
interdepartmental conflicts of interest when serving its trust clients. 
Such a conflict may occur, for example, if a trust officer feels 
pressure to support or promote a proposal from a related corporate 
department, such as lending and insurance departments. 

§ 4.2-2(c) Investment and Management Qualifications 

An individual named as trustee must be either skilled in managing 
and investing the trust estate or aware of the importance of hiring appro-
priate experts to assist in doing so.

PRACTICE TIP: A successor trustee should require indemnity 
and ask to be held harmless for a prior trustee’s decisions about in-
vestments and trust management, and the trust instrument should 
include appropriate protections for the successor trustee.

A corporate trustee provides professional investment and manage-
ment services. Its employees are trained to apply investment strategies 
using their knowledge of principal and income allocation rules and an 
understanding of (and commitment to) fiduciary duties to both current and 
remainder beneficiaries. A corporate trustee should demonstrate consistent 
performance based on the organization’s standards and regulations, as well 
as rules and regulations imposed by federal and state laws and regulatory 
agencies (as may be modified by the trust instrument). It must have the 
technical ability to maintain accurate and detailed records and reports. 
Because the corporate trustee is hired specifically for the purpose of 
managing trusts, it has an obligation to maintain the technical quali-
fications of its employees through education and quality control. 

COMMENT: Much of the criticism of corporate trustees relates 
to opinions about investment performance and arises from compe-
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tition with brokers and money managers. Noncompetitive invest-
ment performance is no longer a defining characteristic of the 
corporate trustee. Banks and trust companies usually offer a 
selection of investment options and often use the services of money 
managers for a highly competitive yield. If a corporate trustee is not 
performing well, the beneficiaries or other interested parties have 
the right to petition the court to provide instructions. ORS 130.050(1), 
(3). This broad authority granted to the court, along with the com-
petitive nature of the trust industry, is an effective performance in-
centive for the modern corporate trustee. Furthermore, the trust in-
strument can grant a family member or adviser the power to remove 
and replace a corporate trustee, with or without cause. 

§ 4.2-2(d) Legal, Tax, and Financial Resources 

An individual trustee may have been selected because of a legal, tax, 
investment, or accounting background. Such a background does not, how-
ever, guarantee that the trustee will have all the necessary legal and tax 
information on an ongoing basis. An individual trustee should be au-
thorized and encouraged to hire specialized legal and tax experts and to 
seek assistance from a qualified financial adviser. If the trust consists of 
assets in more than one state, multistate legal and tax issues might affect 
trustee selection. 

Corporate trustees employ legal, tax, and financial advisers to pro-
vide training, establish guidelines, and continually alert trust department 
managers and employees of changes or new requirements with respect to 
accounting procedures, legal duties, fiduciary duties, tax laws, and eco-
nomic issues. Some corporate trustees are authorized to conduct a fiduciary 
business in several states, providing them convenient access to the 
different laws and regulations of each state. Most corporate trust officers 
are required to attend courses in continuing education to maintain their 
expertise and continually improve and update their knowledge and skills.

§ 4.2-2(e) Human Limitations 

An individual trustee may die, become ill or financially incapable, 
move to another jurisdiction, or become unavailable due to personal busi-
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ness matters. A trust instrument naming an individual trustee should con-
tain a well-considered plan for succession, which may include the 
nomination of several layers of successor trustees and a mechanism to 
monitor, remove, and replace the trustee. For practical purposes, the re-
moval mechanism established in the trust instrument may not be effective 
if the beneficiaries and trustee are related parties. Therefore, the power to 
remove should be held by an unrelated party who is not in a subservient or 
vulnerable position relative to the trustee. This removal power is important 
for both the beneficiaries and the proposed trustee or successor trustee. 

A corporate trustee is not subject to the same human limitations. 
Although there have been numerous mergers in the banking and trust-
company industry, most successor organizations are similarly licensed to 
conduct fiduciary business. 

PRACTICE TIP: When the trust instrument names individual 
trustees, it may be advisable to have two or three cotrustees serving 
together. This provides protection for the trustees as well as the 
beneficiaries. This is a common arrangement for senior married 
adults with limited assets who have established revocable living 
trusts, naming themselves as cotrustees with one or more children 
as successor trustees to serve with the survivor at the first spouse’s 
death and thereafter when the surviving spouse dies. The arrange-
ment does not work well when there is animosity between the 
children, but in such a case, naming only one child may be proble-
matic as well. If the family dynamic is strained, a professional or 
corporate trustee may be preferable. 

PRACTICE TIP: When the trust instrument names one or more 
individual trustees, it may be advisable to list a corporate fiduciary 
as the final successor trustee. If the individual trustees become 
unable or unwilling to serve for one of the reasons listed above, a 
corporate trustee can step in to serve as fiduciary. 

§ 4.2-2(f) Expenses and Services 

Serving as a trustee can be burdensome and time consuming. For 
this reason, charging a fee for trustee services is appropriate for any trustee, 
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including an individual trustee. The trust instrument should authorize pay-
ment of trustee fees to ensure that the trustee is properly motivated to 
provide adequate services and payment of professional fees so that the 
trustee can hire the appropriate experts.  

The typical fee charged by a corporate trustee is based on a 
percentage of the managed trust assets and income, although some trustees 
have additional established fees based on defined services. In addition to 
providing investment management, accounting, and distribution services, 
corporate trustees provide personal services such as paying a beneficiary’s 
bills, maintaining a specified balance in the beneficiary’s checking ac-
count, identifying a beneficiary’s health and welfare needs, and arranging 
or monitoring appropriate professional services to meet those needs. A 
corporate trustee is likely to involve the trust lawyer, which involvement 
may ultimately save future fees and costs by resolving beneficiary con-
cerns or legal problems at an early stage. 

Trustee fees for banks and trust companies are established in 
advance based on published fee schedules. On the other hand, fees for an 
individual trustee (including commissions for brokerage and mutual-fund 
accounts, as well as legal and accounting fees) may be less standardized 
and based on a number of factors, including size and composition of assets 
and hours spent on trust-related matters.  

PRACTICE TIP: The calculation of trustee fees for either an 
individual or corporate trustee should be transparent and included in 
an annual accounting to the beneficiaries. See § 6.5-4 to § 6.5-4(g) 
(duty to inform and report); § 6.8-1 to § 6.8-8 (trustee compensation). 

COMMENT: Often individual trustees being compensated for 
their time give greater priority to the trust administration than those 
not being compensated. 

COMMENT: A trustee fee paid to an individual trustee is taxed 
as ordinary income and is subject to Social Security (FICA) taxes. 

§ 4.2-2(g) Management of Unique Assets

Corporate trust departments generally manage stock and bond port-
folios and investment real property. Special assets such as a closely held 
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business, farmland or timberland, and partnership investments may require 
specialized management and planning. Certain corporate trustees spe-
cialize in these assets, whereas others refuse to accept them. When trusts 
consist of these special assets, one or more individual trustees may be 
appropriate to manage them or other unique assets.

If the trust contains out-of-state trust assets, an ancillary trustee may 
be necessary to manage them. This is often a person who is directed to 
work with the corporate trustee. 

COMMENT: Trust assets such as interests in a closely held 
business may be appropriate for management by individual, non-
professional trustees, but consideration should be given to tax 
implications, conflicts of interest, and objectivity relating to bene-
ficiary distributions or business decisions. If these problems occur 
during the administration of the trust, the court may appoint a disin-
terested third-party trustee or cotrustee pursuant to its broad 
equitable powers granted by ORS 130.050. 

§ 4.2-2(h) Value of Trust Assets 

Most trust companies and many bank trust departments require a 
minimum value in managed trust assets, although the minimum amount 
can often be met by maintaining other investments or account relation-
ships. For instance, if a settlor created an irrevocable life-insurance trust 
and a revocable trust during life, upon the settlor’s death a corporate trustee 
may allow the value of both trusts to be combined to meet its minimum 
account threshold. The specific requirements for combining trust values or 
values of other accounts will vary among corporate trustees. The minimum 
can be as high as $5 million, although many corporate trustees accept 
management of significantly lower accounts. In deciding between a cor-
porate, professional, or individual trustee for trust estates under $1 million, 
the value of the managed assets may be the determining factor.  

§ 4.2-2(i) Beneficiary’s Ability to Recover Losses 

If a corporate trustee violates its fiduciary duty or fails to manage 
the trust as required, the beneficiaries have a mechanism and reasonable 
probability of appropriate recovery under ORS 130.800 to 130.860. Unless 
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an individual trustee is bonded, recovering losses for violations of fi-
duciary duty may be difficult (and many trust instruments provide that the 
named trustee may serve without bond). Furthermore, if the trust bene-
ficiary has a personal or family relationship with the trustee, the bene-
ficiary may have personal and practical difficulties in taking legal steps to 
recover losses or even to remove the trustee. 

COMMENT: The courts may hold a corporate trustee to a 
higher standard of trust, loyalty, and expertise than an individual 
trustee, thus providing significant protection for the trust assets on 
behalf of the beneficiaries. In the years of high inflation and record 
investment returns, corporate trustees were sometimes viewed as 
being overly conservative. That is no longer the case. Corporate 
trustees are now directed under modern portfolio theory incor-
porated in current state laws to look at the trust performance as a 
whole (rather than being liable for losses of one investment when 
others may be profitable). See generally chapter 6 (administration 
procedures); chapter 9 (trust investments). Furthermore, many cor-
porate trustees are competitive with private investment advisers (but 
are held to higher fiduciary standards for investment and asset-
allocation decisions). 

§ 4.2-2(j) Income Tax, Gift Tax, and Estate Tax Issues 

An individual trustee may be subject to income, gift, and estate taxes 
if the trustee’s retained or granted powers are overly broad and discre-
tionary. Because a corporate trustee is independent and unrelated to the 
trust beneficiaries, trust distribution provisions in an irrevocable trust can 
be flexible and provide broad discretionary powers without adverse effects 
relating to income, gift, and estate taxes. This is often a strong factor in 
selecting a corporate or professional trustee. Tax considerations are dis-
cussed in § 4.3 to § 4.3-3. 

§ 4.3    TAX CONSIDERATIONS 

In addition to the legal, economic, and practical considerations dis-
cussed in § 4.2-2 to § 4.2-2(j), tax considerations loom large in the process 
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of evaluating and selecting a trustee. Tax problems are not limited to tra-
ditional tax-sensitive trusts established for the purpose of preserving tax 
credits or minimizing or shifting income, gift, or estate taxes. Any trust 
that is irrevocable, or that may become irrevocable (such as a standard 
living trust that is revocable only by the settlor while living), must be 
reviewed to determine if a trustee appointment may trigger unanticipated 
income, gift, estate, or generation-skipping transfer tax. 

COMMENT: Certain tax issues are generally not a concern if a 
corporate trustee is serving; namely, the rules for income, estate, and 
gift taxes applicable to individual trustees, or in some cases to other 
nontrustee individuals who are given overly broad powers by the 
trust instrument would not necessarily be applicable when a cor-
porate trustee is serving. 

COMMENT: If trust beneficiaries do not reside in Oregon and 
the trust holds no Oregon real estate, the lawyer should seriously 
consider whether naming an Oregon trustee (individual or 
corporate) is appropriate, because doing so could subject the trust to 
Oregon state income tax. Oregon taxes “resident trusts,” which are 
defined as trusts in which one or more fiduciaries is a resident of 
Oregon or trusts administered in Oregon. ORS 316.282(1)(d). For a 
corporate fiduciary engaged in interstate trust administration, the lo-
cation of the majority of fiduciary decisions is determinative of 
whether the trust qualifies as a resident trust. For a discussion of 
Oregon treatment of trusts for income tax purposes, see John 
Draneas, One Foot in Each State: Planning and Administering the 
Multistate Estate, Advance Estate Planning and Administration 
(Oregon CLE Program Materials 2016); and State Income Taxation 
of Trusts, 869-1st Tax Mgmt (BNA) (2013).  

Trust provisions dealing with removal and replacement of a trustee 
must also be considered carefully. Nevertheless, the trust instrument may 
give the beneficiary unrestricted powers of removal and replacement if the 
trustee does not hold any tax-sensitive powers, including the power to deal 
with policies of insurance on the life of a beneficiary with the removal 
power, or the power to distribute income or principal without being subject 
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to an ascertainable standard (or in a manner that relieves the power holder’s 
support obligation). 

The powers that are not tax sensitive and that may be held by a 
beneficiary or a combined beneficiary-trustee include 

(1) the power to withdraw $5,000 or 5 percent of the trust princi-
pal under IRC section 2041(b)(2) and IRC section 2514(e); 

(2) a special power of appointment under IRC section 2041(b)(1) 
(but not permitted in a disclaimer receptacle trust); 

(3) a power of withdrawal or distribution limited by an 
ascertainable standard relating to the health, education, maintenance, or 
support (HEMS) of the person holding the power under IRC section 
2041(b)(1)(A) and IRC section 678 (see also IRC § 2514(c)(1)); 

(4) general administrative trust powers under Treasury Regula-
tion section 20.2041-1(b)(1) (see also Treas Reg § 25.2514-1(b)(1)); and 

(5) powers only exercisable in conjunction with a person having 
a substantial adverse interest under IRC section 2041(b)(1)(C) and IRC 
section 678 (see also IRC § 2041(b)(1)(A); IRC § 2514(c)(3)). 

Powers that are taxable for income tax purposes (tax-sensitive 
powers) include 

(1) powers to distribute income of a grantor trust to a beneficiary 
(other than the settlor’s spouse) that satisfy the settlor’s legal obligation of 
support, to the extent that such income is actually so applied or distributed 
(see IRC § 677(b)); 

(2) powers to distribute income of a grantor trust to the settlor’s 
spouse, which powers are taxable regardless of whether any income is 
actually applied or distributed to the settlor’s spouse under IRC section 
677(b); 

(3) the power of a trustee or cotrustee of a nongrantor trust to 
make distributions of income that satisfy the trustee’s obligations of sup-
port, to the extent that income is actually so applied (see IRC § 678(c)); 
and
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(4) other powers enumerated under IRC sections 671 to 679, 
unless the trustee is an adverse party, including

(i) the power to control beneficial enjoyment (not limited by 
ascertainable standards relating to HEMS) (see § 4.3-1(a));  

(ii) a general power of appointment (see § 4.3-1(b));  

(iii) certain broad administrative powers (see § 4.3-1(c)); and

(iv) powers over income that may benefit the settlor or the settlor’s 
spouse (see § 4.3-1(d)). 

§ 4.3-1 Income Taxation 

An important goal for lawyers who practice trust planning and 
administration is to ensure that the trust provisions and trustee 
appointments do not frustrate the intended income tax goals. To determine 
if trust income is taxable to the trustee, the IRS will examine the trustee’s 
identity and relationship to the settlor and trust beneficiaries and will ana-
lyze the powers granted to the trustee in the trust instrument. The settlor, 
the individual trustee, or any other person will be taxed on the income of a 
trust if the person is treated as the owner of the trust under the grantor-trust 
rules, IRC sections 671 to 679. If the grantor-trust rules do not apply, in-
come will be taxed to the trust, which may result in a higher overall income 
tax because of severely compressed income tax brackets for trusts. 

The four powers that are most likely to cause the settlor to be treated 
as the owner of the trust are 

(1) powers of the settlor as trustee to control beneficial enjoyment 
of income or principal (IRC § 674);  

(2) overly broad administrative trustee powers (IRC § 675);

(3) powers to distribute income for the benefit of the trustee or 
the trustee’s spouse, when the trustee is also a settlor (IRC § 677); and  

(4) powers of a trustee other than the settlor that cause the trustee 
to be treated as a substantial owner (IRC § 678; see § 4.3-1(a) to § 4.3-1(d)). 

For purposes of the grantor-trust rules, the holder of a substantial 
interest that would be adversely affected by the exercise or nonexercise of 
a power is called an adverse party. IRC § 672(a). Any person with a general 
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power of appointment over the trust is deemed to have a beneficial interest 
in the trust and thus to be an adverse party. A trustee is not considered an 
adverse party merely by serving as a trustee, although a trustee’s powers 
may render the trustee adverse. A nonadverse party is any person who is 
not an adverse party. IRC § 672(b). A related or subordinate party is any 
nonadverse party who is any of the following: 

(1) the settlor’s spouse, if living with the settlor; 

(2) the settlor’s father, mother, issue, or sibling; 

(3) the settlor’s employee; 

(4) a corporation or any employee of the corporation in which the 
settlor’s stock holdings, or the holdings of the trust, are significant in terms 
of voting control; 

(5) a subordinate employee of a corporation of which the settlor 
is an executive.

IRC § 672(c); see Grantor Trusts: Income Taxation Under Subpart E, 819
Tax Mgmt (BNA) (2010); George G. Bogert, George T. Bogert & Amy Hess, 
The Law of Trusts and Trustees § 268 (3d ed 2005) (updated periodically). 

§ 4.3-1(a) Power to Control Beneficial Enjoyment 

The settlor is taxed on the trust’s income if the beneficial enjoyment 
of either income or principal is subject to the control of the settlor, the 
settlor’s spouse, or a nonadverse party, without the consent of an adverse 
party. IRC § 674(a). Beneficial enjoyment may include the power to add 
or delete beneficiaries, to increase or decrease the beneficiaries’ shares, or 
to determine the timing of distributions. See George G. Bogert, George T. 
Bogert & Amy Hess, The Law of Trusts and Trustees § 268.15 (3d ed 
2005) (updated periodically). 

As an important exception, IRC section 674(b)(5)(A) provides that 
the power to distribute corpus is not taxable if it is limited by a reasonably 
definite standard in the trust instrument. Treasury Regulation section 
1.674(b)-1(b)(5) provides guidance in determining whether a reasonably 
definite standard is established and provides a safe-harbor example relating 
to health, education, maintenance, and support. 
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Permissible standards are similar to the “ascertainable standard” of 
IRC section 2041 and IRC section 2514. In determining whether a power 
is limited by a reasonably definite standard, the entire context of a pro-
vision in the trust instrument must be considered. 

§ 4.3-1(b) General Power of Appointment 

A nonsettlor trustee’s power, exercisable solely by the trustee, to 
distribute or vest income or principal in the trustee (or the trustee’s 
creditors or estate, or the creditors of the estate) is considered a general 
power of appointment, and the income is taxable to the trustee. IRC 
§ 678(a). This rule applies to a power to satisfy the trustee’s own legal 
obligations, other than the obligation to support a dependent. Treas Reg 
§ 1.678(a)-1(b). A trustee is not taxed on the income of a trust merely 
because the trustee holds the power to apply the income for support or 
maintenance of a person whom the trustee is obligated to support, except 
to the extent that the income is actually used for that purpose. IRC § 678(c). 

A trustee who holds a limited power of withdrawal is treated as 
owner of the portion of the trust subject to the withdrawal and is taxable on 
the income from that portion. See, e.g., Rev Rul 67-241, 1967-2 CB 225. 

If a trustee or beneficiary has a special (limited) power of appoint-
ment over the income of a trust as well as the principal, the trustee’s exer-
cise of the special power over income will shift the income tax burden to 
the appointee. A special power of appointment is one that prohibits an ap-
pointment to the trustee or beneficiary, the trustee’s or beneficiary’s estate, 
the trustee’s or beneficiary’s creditors, or the creditors of the trustee’s or 
beneficiary’s estate. See IRC § 2041(b)(1). 

NOTE: Appointment of the income interest pursuant to this 
special power is a gift of the income interest but not a gift of an 
interest in the trust principal. Treas Reg § 25.2514-1(b)(2). 

§ 4.3-1(c) Overly Broad Administrative Powers 

A settlor’s retention of or granting of overly broad administrative 
powers may cause adverse income tax consequences to the settlor or to a 
person who is a nonadverse party or not acting in a fiduciary capacity. 
These powers include the power to purchase, exchange, or otherwise deal 
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with or dispose of trust assets for less than adequate and full consideration 
and the power to borrow without adequate interest or security. IRC 
§ 675(1)–(2). The act of borrowing trust funds and not repaying them, with 
interest, before the beginning of the next tax year results in income tax 
liability and may result in the settlor-borrower being treated as owner of 
the entire trust. IRC § 675(3). The settlor is treated as owner of any part of 
the trust if “[a] power of administration is exercisable in a nonfiduciary 
capacity by any person without the approval or consent of any person in a 
fiduciary capacity.” IRC § 675(4). The term power of administration in-
cludes any of the following powers: 

(1) the power to vote or direct the voting of a corporation’s stock 
or other securities in which the settlor’s holdings or that of the trust are 
significant in terms of voting control; 

(2) the power to control the investment of the trust assets either 
by directing investments or by vetoing proposed investments to the extent 
that the trust assets consist of a corporation’s stocks or securities in which 
the settlor’s holdings or the trust’s holdings are significant in terms of 
voting control; and 

(3) the power to reacquire the trust corpus by substituting other 
property of equivalent value.  

IRC § 675(4). 

§ 4.3-1(d) Income for Benefit of Settlor or Settlor’s Spouse 

The income is taxed to the settlor as trustee if, without the consent 
of an adverse party, the income is or may be (1) distributed to the settlor 
or the settlor’s spouse, (2) held or accumulated for later distribution to the 
settlor or the settlor’s spouse, or (3) used to pay premiums on life insurance 
policies on the life of the settlor or the settlor’s spouse. IRC § 677(a). Like 
IRC section 678(c), this section extends to the use of trust income to satisfy 
legal obligations of the settlor or settlor’s spouse. IRC § 677(b); see § 4.5-
1 (income taxation); see also George G. Bogert, George T. Bogert & Amy 
Hess, The Law of Trusts and Trustees §§ 268.15–268.20 (3d ed 2005) 
(updated periodically). 
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§ 4.3-2 Estate Taxation; Settlor as Trustee 

In addition to the issues discussed in § 4.3-1 to § 4.3-1(d), a primary 
tax consideration in planning and administering trusts is the extent to 
which the settlor intends to insulate the corpus from estate taxation at the 
death of the settlor, a beneficiary, or the trustee. 

The assets of a revocable living trust are taxed in the settlor’s estate 
at death. IRC § 2038; see IRC § 2033; IRC §§ 2036–2037. 

Irrevocable trust assets will also be included in the settlor’s gross 
estate if he or she transferred assets to a trust and retained the income or 
any other benefit or power to control the possession or enjoyment of the 
trust property or its income in a manner subject to the “string” provisions 
of IRC sections 2036 to 2038. Thus, to avoid estate taxation in the settlor’s 
estate, the settlor should not serve as a trustee of an irrevocable trust to 
which IRC sections 2036 to 2038 apply. For detailed coverage of these tax 
consequences, see § 8.2-2 to § 8.2-2(e)(3). 

§ 4.3-3 Estate Taxation; Nonsettlor Trustee 

Another critical tax consideration (see § 4.3-1, § 4.3-2) is to protect 
the estate of a nonsettlor trustee from being taxed on the trust corpus upon 
the trustee’s death. 

A person’s power as trustee may constitute an element of pos-
session, enjoyment, or control, or a general power of appointment that will 
cause the trust property to be included in the trustee’s gross estate under 
IRC section 2033, IRC sections 2035 to 2038, IRC section 2041, or IRC 
section 2042. See Treas Reg § 20.2036-1(b)(3); Treas Reg § 20.2038-
1(a)(3); Treas Reg § 20.2041-1(b)(1); Treas Reg § 25.2514-1(b)(1). For 
more information on this topic, see § 8.2-2(3) to § 8.2-3(b)(4) (powers of 
appointment and deductible trust interests). 

§ 4.4    REVOCABLE TRUSTS 

§ 4.4-1 Income Taxation 

Under the grantor-trust rules of IRC sections 671 to 679, the settlor 
who establishes a revocable inter vivos trust is treated as the owner of the 
trust for income tax purposes. See § 4.3-1. Thus, the trustee-selection process 
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does not require consideration of income tax issues if the settlor can revoke 
the trust, because the settlor will be taxed on the trust’s income. 

§ 4.4-2 Income Tax Returns 

If a settlor serves as the trustee or a cotrustee of a revocable inter 
vivos trust for management or probate avoidance, and the trust is a grantor 
trust for income tax purposes, the trustee is not required to file separate 
income tax returns. Income from the trust should be reported under the 
settlor’s Social Security number rather than a trust tax identification num-
ber. Treas Reg § 301.6109-1(a)(2)(i)(B). 

If a grantor trust has a corporate or other third-party trustee, and a 
settlor is not a trustee, fiduciary income tax returns (federal Form 1041 and 
Oregon Form 41) must be filed and a separate tax identification number 
must be obtained by completing and submitting Form SS-4 to the IRS. 

See chapter 17 for a detailed discussion of fiduciary income tax 
returns. 

§ 4.4-3 Estate Taxation 

All assets of a trust over which the settlor has a power to revoke or 
amend are includable in the settlor’s taxable estate. IRC § 2036; IRC § 2038. 

§ 4.5    IRREVOCABLE TRUSTS 

§ 4.5-1 Income Taxation 

Under the grantor-trust rules, IRC sections 671 to 679, the settlor or 
any other person (including a nonsettlor trustee) may be treated as the 
owner of a portion of an irrevocable trust for purposes of computing in-
come, deductions, and credits. See § 4.3-1. 

§ 4.5-2 Income Tax Returns 

The trustee of an irrevocable trust must obtain a federal tax 
identification number by completing and submitting Form SS-4 to the IRS 
and must file fiduciary income tax returns on behalf of the trust (federal 
Form 1041 and Oregon Form 41). 

See chapter 17 for a detailed discussion of fiduciary income tax 
returns. 
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PRACTICE TIP: When obtaining a federal tax identification 
number on behalf of a client serving as a trustee, you should obtain 
written authorization from the trustee to use his or her Social 
Security number for purposes of obtaining the tax identification 
number.  

§ 4.5-3 Estate Taxation 

Trust property may be includable in a nonsettlor trustee’s estate if 
he or she is granted certain powers in the trust instrument. See § 4.3-3. 

§ 4.6    ACCEPTANCE OF TRUSTEESHIP 

§ 4.6-1 Generally

“A trust can be created without notice to or acceptance by the 
trustee.” Restatement (Second) of Trusts § 35 (1959). The drafter should 
not assume that the trusteeship will be accepted. Most corporate trustees 
employ risk-based criteria in their acceptance procedures, including the 
size of the trust, the existence of a closely held entity, and the potential for 
environmental issues. Corporate trustees may decline an appointment that 
does not present manageable risk. The lawyer should request written con-
firmation of the potential appointment before execution of the trust 
instrument.

Once the trust document is drafted, a copy of the trust should be 
provided to the trustee and to the named successor trustee for safekeeping 
and potential future use. 

§ 4.6-2 Trustee Considerations 

One of the trustee’s most critical decisions is whether to accept or 
reject the appointment. Issues that seem superficial or trivial at the ac-
ceptance stage often become intractable disputes that result in forced resig-
nation or litigation. Among the factors the potential trustee should consider 
are the following: 

special talent or ability that he or she will bring to bear for the 
benefit of the trust; 

special requirements, procedures, or practices mandated by 
the language of the trust; 
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time and resources available to manage the trust; 

the need for proximity to trust assets or beneficiaries; 

the need, availability, and cost for outside expertise to per-
form specific trustee functions; 

the need for objectivity in administering the trust for the bene-
fit of the beneficiaries; and 

potential conflicts arising from the nature of trust assets or 
with beneficiaries. 

The procedures for accepting or rejecting trusteeship are set forth in ORS 
130.600.

§ 4.6-3 Disclaimer of Appointment 

The potential trustee may disclaim his or her appointment only if the 
trustee has not first accepted the trust. The trustee cannot accept in part and 
disclaim in part. If the trustee has accepted the trust or has acted in a way 
that is consistent with acceptance, the trustee may not then disclaim, but 
only resign. Restatement (Second) of Trusts § 102 cmt d (1959). 

§ 4.7    RESIGNATION OF TRUSTEE 

§ 4.7-1 General Rule 

Oregon law rejects the common-law rule that a trustee who has 
accepted the trust cannot, through the trustee’s unilateral act, divest him-
self or herself of the office or the responsibilities of the office. See George 
G. Bogert & George T. Bogert, The Law of Trusts and Trustees § 511 (2d 
ed rev 1993) (updated periodically); Restatement (Third) of Trusts § 36 
(2003); Restatement (Second) of Trusts § 106 (1959). Under Oregon law, 
a trustee may resign under the terms of a trust or, if resignation is not 
specifically addressed in the trust instrument, as set forth in ORS 130.620. 

§ 4.7-2 Resignation Provisions in Trust Instrument 

Trustee resignation may be governed by the terms of the trust instru-
ment. ORS 130.020. As a result, many trusts are drafted to specify the pro-
cedure required for a trustee to resign. If the trust instrument contains a 
procedure, that procedure should be followed. 
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§ 4.7-3 Statutory Authority 

If the trust instrument does not contain provisions regarding trustee 
resignation, ORS 130.620 provides a default rule for trustee resignation. A 
trustee may resign (1) after at least 30 days’ notice to qualified 
beneficiaries, the settlor (if living), and all cotrustees; or (2) at any time 
with court approval. If someone other than the settlor is serving as the 
trustee of a revocable trust, the trustee may resign by giving notice to the 
settlor rather than to the beneficiaries. If the settlor is financially incapable, 
presumably the trustee may resign by giving the required 30 days’ notice 
to the settlor’s conservator or agent under a durable power of attorney. 
ORS 130.100; ORS 130.110. When in doubt or if the settlor does not have 
a conservator or an agent, the trustee should ask for court approval. 

Resignation alone does not release the trustee from potential liability 
for acts committed (or omitted) while in office. ORS 130.620(3). 

Any beneficiary or trustee of a trust may petition the circuit court to 
accept a resignation of the trustee or appoint a successor trustee or an ad-
ditional trustee. Under ORS 130.060, the circuit court has jurisdiction over 
all proceedings relating to trust administration except as set forth in ORS 
130.355 (commencement of proceeding related to claims of settlor’s 
creditors). Venue for a judicial proceeding is typically in the county where 
the trust is administered. ORS 130.065(1). In the case of a testamentary 
trust, venue is appropriate in the county where the estate is being admini-
stered. ORS 130.065(2). However, if the probate proceeding has closed 
and the trust administration is occurring in another county, venue would 
be appropriate in that other county. 

§ 4.8    REMOVAL OF TRUSTEE 

§ 4.8-1 General Rule 

If the trust instrument makes no provision for removal of a trustee, 
the trustee may not be removed without a court order. ORS 130.625. See
George G. Bogert & George T. Bogert, The Law of Trusts and Trustees § 520 
(rev 2d ed 1993) (updated periodically). 
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§ 4.8-2 Removal Provisions in Trust Instrument 

Removal of a trustee may be governed by the terms of the trust in-
strument. ORS 130.020. Some lawyers drafting trust instruments in Ore-
gon provide a mechanism for removing a corporate or individual trustee 
and for selecting one or more successor trustees. Removal might be by the 
settlor or by the sole income beneficiary, by a majority in interest of the 
income beneficiaries, or by one or more disinterested third parties.  

NOTE: A person’s unrestricted right to remove a trustee and 
appoint himself or herself or a related or subordinate person as trustee 
may equate to having the powers of trustee and a general power of 
appointment under IRC section 2041. Treas Reg § 20.2041-1(b). If, 
however, a trustee’s right to appoint a successor trustee is restricted, 
then the beneficiary is not considered to have a general power of 
appointment over the trust estate. For discussion of the estate tax 
implications of a general power of appointment, see Rev Rul 95-58, 
1995-2 CB 191; see also § 4.3-2 to § 4.3-3 for the tax implications of 
removal and replacement powers.  

The trust instrument should provide for a written notice of removal 
and written notice of appointment of a successor trustee, with or without 
the requirement of filing a bond. The trust instrument may require the writ-
ten notices to be notarized. The power to remove a trustee might require 
cause, or it might be absolute and unconditional. A successor trustee is 
usually given the express power to assume the trust duties without having 
to audit the books and records of a prior trustee. 

§ 4.8-3 Removal of Trustee by Court Order 

The settlor, a cotrustee, or a beneficiary may ask the court to remove 
a trustee, or the court may do so on its own motion. ORS 130.625(1). See 
§ 4.3-2, § 4.3-3, and § 4.8-2 for the tax implications of removal and re-
placement powers. The court may remove a trustee if the court finds that 

(1) the trustee has committed a serious breach of trust;  

(2) the lack of cooperation among cotrustees substantially im-
pairs the trust’s administration;  
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(3) removal best serves the beneficiaries’ interests because the 
trustee is unfit or unwilling or has failed to administer the trust effectively; or  

(4) removal best serves the interests of all beneficiaries, and (a) a 
substantial change in circumstances must have occurred, or all qualified 
beneficiaries must request the removal; (b) a suitable cotrustee or suc-
cessor trustee must be available to serve; and (c) the trustee fails to estab-
lish by clear and convincing evidence that removal is inconsistent with a 
material purpose of the trust.

ORS 130.625(2); see ORS 130.625 cmt, printed in Valerie J. Vollmar, The
Oregon Uniform Trust Code and Comments, 42 Willamette L Rev 187, 
332–335 (2006). 

For further discussion of trustee removal under ORS 130.625, see 
§ 15.2-1 to § 15.2-1(b). 

§ 4.9    SUCCESSOR TRUSTEE 

§ 4.9-1 General Rule 

The successor trustee may assume his or her duties by virtue of the 
terms of the instrument or through judicial action. See ORS 130.615(3). In 
either case, unless the instrument provides otherwise, the successor trustee 
assumes all the powers and duties of the predecessor trustee. The successor 
trustee will usually find the trust established and funded upon assuming 
office, and the successor trustee should act immediately to take possession of 
the trust’s assets and records from the predecessor trustee. The trustee who 
has resigned or been removed has the duties of a trustee until the trust property 
is expeditiously delivered to the successor trustee. ORS 130.630(1)–(2).  

The successor trustee should reevaluate the investment strategy for 
the trust and take whatever steps are necessary to implement an investment 
plan that meets the requirements of the Uniform Prudent Investor Act 
(ORS 130.750–130.775). ORS 130.765. 

§ 4.9-2 Acts of Prior Trustee 

When the successor trustee assumes responsibility of an irrevocable 
trust, he or she should evaluate the necessity for a full review of the prede-
cessor trustee’s actions. The Restatement (Second) of Trusts section 223(2) 
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(1959) provides that a successor trustee is liable for breach of trust if he or 
she

(1) knows or should know of a situation constituting a breach of 
trust committed by the predecessor trustee and the successor trustee im-
properly permits it to continue;  

(2) neglects to take proper steps or compel the predecessor trustee 
to deliver trust property to the successor trustee; or

(3) neglects to take proper steps to redress a breach of trust com-
mitted by the predecessor trustee. 

Before accepting the position, the potential successor trustee should 
conduct a review of the trust’s real property, including Phase I assessments 
for commercial, industrial, or agricultural property. When environmental 
assessments indicate potential issues, the potential successor trustee should 
secure the advice of a lawyer before accepting the position to assure the 
protection of the fiduciary exemption for environmental liability under 
CERCLA. See generally chapter 19 (environmental liability); § 5.4-
2(d)(1) to § 5.4-2(d)(2) (CERCLA liability).

§ 4.9-3 Exculpatory Provisions and Equitable Relief 

Some trust instruments contain provisions that relieve the successor 
of liability for the predecessor’s acts. However, under the Oregon UTC, 
such provisions are unenforceable to the extent they purport to exculpate a 
breach of trust committed in bad faith or with reckless indifference to the 
purposes of the trust or the interests of the beneficiaries. ORS 
130.020(2)(j); ORS 130.835. Furthermore, a trustee will not be relieved 
from liability if such an exculpatory clause was inserted into the trust 
document as the result of an abuse of office. ORS 130.835(1). If the trustee 
drafts (or causes to be drafted) an exculpatory clause, it may be found 
invalid as an abuse of office under ORS 130.835(2). The successor trustee 
may nevertheless assume his or her responsibility in an adversarial setting 
in which the prior trustee’s acts have been called into question. The 
successor trustee should not rely on an exculpatory provision when he or 
she has knowledge of a predecessor’s errors or omissions. In these cases, 
the successor trustee may consider a request to the court for an accounting 
of the predecessor’s actions. An order appointing the successor trustee may 
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include a recitation that approves such an accounting and relieves the 
successor from liability for the predecessor’s acts. A judicial proceeding 
may relate to any matter involving a trust’s administration, including a 
request for instructions. ORS 130.050. To remedy a breach of trust that has 
occurred or to prevent a breach of trust, the court may order a variety of 
actions, which are specifically listed in ORS 130.800(2). Some of these 
actions include suspending the trustee, compelling the trustee to pay 
money or restore property, removing the trustee, reducing or denying com-
pensation to the trustee, and enjoining the trustee from committing a 
breach of trust.  

A nonjudicial settlement agreement may be used as a remedy for 
trustee liability as well. Nonjudicial settlement agreements are valid if they 
do not violate a material purpose of the trust, and if they include terms and 
conditions that could be properly approved by the court under applicable 
law. ORS 130.045(3). “Liability of a trustee for an action or failure to act 
relating to the trust” is included in the matters that may be resolved by a 
nonjudicial settlement agreement. ORS 130.045(5)(f). 
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Appendix 4A Glossary

CERCLA .............. Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, Pub L 96-
510, 94 Stat 2767 (codified at 42 USC §§ 9601–9675) 

ERISA .................. Employee Retirement Income Security Act of 1974, 
Pub L 93-406, 88 Stat 829 (codified in scattered 
sections of 29 USC) 

FICA ..................... Federal Insurance Contributions Act (1954), 68A Stat 
415

IRC ....................... Internal Revenue Code (26 USC) 

UTC ...................... Uniform Trust Code (ORS ch 30) 
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• Individual

 Family Member

 Friend

• Corporate Trustee

 Bank 

 Trust Company

• Professional Trustee

Selecting a Trustee: Options
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• Age & capacity

• Sophistication

• Term of trust

• Relationship of Trustee to Beneficiary

• Checks and balances

• Assets
 Size of trust

 Location of assets

 Uniqueness

• Fee

Selecting a Trustee: Non-Tax Considerations 
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Competency
Complexity

Confidentiality Conflicts

Continuity

Cost

Chart based on https://cdn.northerntrust.com/pws/nt/documents/wealth-management/factors-to-consider-in-
trustee-selection.pdf
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Trustee Fee
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Questions for corporate trustee

• 1) Relationship between Trustee and Beneficiary.
 What does communication flow look like between Tee and bene?

 Will bene interact with dedicated Trust Officer?

 Do Trust Officers manage a particular number of Trusts?

 Is there a consultative approach between Trust Officer and bene?

• 2) Decision making process around distributions.
 How does Trustee evaluate distribution requests from beneficiaries? Localized decision-

making? Committee approach? Combination?

 Examples of collaborative decisions?
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Questions for corporate trustee (cont)

• 3) Relationship between Trustee and Investment Manager.
 What is relationship?

 How does Tee monitor Investment Manager for policy compliance and strategy results?

• 4) Experience.
 What is average years of experience of Trust Officers? 

 Average tenure of Trust Professionals within Organization?

• 5) Firm’s Philosophy/approach.
 Managing sensitive matters

 Navigating the interests of all beneficiaries (current and remainder)

 Handling complex family structures and relationships

9

• 1) Trustee Location
 Creditor Rights

 Rule Against Perpetuities

 Income Tax

• 2) Grantor as Trustee
 Revocable Trust / Grantor Trust

 Irrevocable Trust/Incomplete Gift (must relinquish 
control and enjoyment to complete gift)(2036 & 2038) 

• 3) Beneficiary as Trustee

 Limit distributions to self to ascertainable standard

 Limit distributions to satisfy a beneficiary’s support 
obligations

 General power of appointment could cause inclusion

Selecting a Trustee: Tax Considerations

Drafting point: 
don’t have bene 

serve as trustee if 
creditor concerns

Oregon taxes 
“resident trusts”

General power of 
appointment: 
exercisable in 

favor of individ, 
individ’s estate, 

individ’s creditors 
or the creditors of 

individ’s estate 
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Trustee Resignation

• Terms of the trust
or

• ORS 130.620

If revocable, notice 
to settlor

Resigning alone not sufficient to 
release trustee from potential 
liability

11

Removal provision in trust
(ORS 130.020)

• Removal language in trust document
 Who can make decision?

 Beneficiaries

 Disinterested third party

 What circumstances? With or without 
cause?

 Written notice of removal, appointment, with 
or without bond

Court Order
(ORS 130.625)

Trustee Removal

Drafting point: in irrev trust it may be possible for grantor 
to have power to remove and replace provided trustee is 

not related or subordinate

12
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Questions?

BBKLAW.COM © 2022 Best Best & Krieger LLP

DISCLAIMER: BB&K presentations and webinars are not intended as legal advice. Additional 
facts, facts specific to your situation or future developments may affect subjects contained herein. 

Seek the advice of an attorney before acting or relying upon any information herein. Audio or video 
recording of presentation and webinar content is prohibited without express prior consent.

Erin Macdonald
erin.macdonald@bbklaw.com  |  541-318-9825

Twitter: @erinkmacdonald
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Initial Meeting – Post-Death Trust Administration 
 

 The following are the actions I usually take during the first meeting after a trustor has 
died. This meeting is scheduled for after the death certificate has been received unless there are 
persons in town that the trustee wishes to be present at the meeting. 
 
0. Initial phone call reporting death and scheduling meeting 

a. Conflict check 
b. Funeral arrangements 
c. Number of long- and short-form death certificates 
d. If the trustee wishes to have others present at the meeting, discuss confidentiality  

issues. Ensure trustee understands only he or she is the client. 
e. Documentation to bring to the meeting 

 
1. Review initial asset list 
 a. Titling of real estate, bank/credit union accounts, investment accounts, vehicles 
 b. Assets passing by beneficiary designation, joint ownership 
 c. Were jointly owned assets in that form for convenience only? 

c. Date of death asset values 
 b. Outstanding loans to family members and others 
 c. Advancements 
 
2. Review post-death administration checklist (form provided) 
 a. Documents to locate and keep on hand 
 b. Tips for organizing to facilitate reporting 
 b. List of tasks generally necessary 
 c. Applicable tax deadlines and who will prepare tax returns 
 
3. Receive and, if applicable, electronically record fact of death in county records 
 
4. Review trust terms 
 
5. Discuss trustee duties 
 
6. Complete form SS-4 and obtain EIN 
 
7. Prepare and execute Certification of Trust (form provided) 
 
8. Provide one or more copies of the packet to use with financial institutions (Certification 

of Trust, death certificate, EIN letter, trust agreement) 
 

9. Discuss the target date for the next meeting, and documentation to bring 
 
10. Send follow-up summary email 
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, Trustee of the  
 u/a/d 
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PAGE 1 – CERTIFICATION OF TRUST 
 
 

CERTIFICATION OF TRUST 
 
 
 I, [Trustee], Trustee of the [Trust Name] Trust u/a/d [Trust Date], make this certification 
pursuant to ORS 130.860. 
 
1. Trust. The [Trust Name] Trust is presently in existence. It was executed on [Month 
Signing] ___, [Year Signing]<, and amended and restated in its entirety on [Month Signing] ___, 
[Year Signing]>. 
 
2. Grantor and Trustee. The Grantor is [Trustor], who died on [DOD]. The Trustee is 
[Trustor]. If the Trustee ceases to serve as Trustee, the successor trustee is [Successor Trustee].   
 
3. Trust Powers. Under the terms of the trust agreement, the Trustee is given powers granted 
a Trustee under the Uniform Trustees’ Powers Act set forth in ORS Chapter 130, including the 
right to sell, exchange, assign, lease, encumber or otherwise alienate all or any part of the trust 
estate on such terms as the Trustee shall determine. 
 
4. Trust Mailing Address. The mailing address of the Trustee is [Trustee Address].   
 
5. Trust Irrevocable. The trust is irrevocable.  
 
6. Modification of Trust. The trust cannot be modified, amended, or revoked.   
 
7. Power of Trustees to Act Alone. When more than one Trustee is serving, <each co-
Trustee has authority to exercise trust power alone>/< is serving, the co-trustees must act by 
majority or, if two, unanimously>.   
 
8. Taxpayer Identification Number. The taxpayer identification number is ____________.   
 
9. Title to Trust Property. Trust property will be titled as follows:  
 

[Trustee], Trustee of the 
[Trust Name]Trust u/a/d [Trust Date] 

 
10. Jurisdiction. The governing law of the trust is the state of Oregon. 
  
 

/ / / 

 

/ / /  
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PAGE 2 – CERTIFICATION OF TRUST 
 
 

11. No Change in Trust. The trust has not been revoked, modified, or amended in any manner 
that would cause the representations contained in this certification to be incorrect. 
 

  Date: [Month Signing] ___, [Year Signing]. 
 
 
 
       
[Trustee] 

 
 
 
 
 

 
 
 
STATE OF [STATE SIGNING] ) 
    ) ss. 
County of [County Signing] ) 
 
 This instrument was acknowledged before me on this ____ day of [Month Signing], [Year 
Signing], by [Trustee], Trustee of the [Trust Name] Trust u/a/d [Trust Date]. 
 
 
 
       ___________________________________ 
       Notary Public for [State Signing] 
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Form 6-7 Records to Acquire and Retain 
 

RECORDS TO ACQUIRE AND RETAIN 
I. Initial Due Diligence. At the time of accepting a trusteeship, the trustee should acquire: 

A. Legal Documents 
1. Trust agreement, amendments, or modifications 
2. Nonjudicial settlement agreements, if any 
3. If trust is created by a decedent’s will, a copy of the will and all probate 

pleadings 
4. If trust has been under court supervision, or otherwise been involved in a 

legal action, copies of all pleadings 
B. Documentation showing the removal or resignation of the former trustee, if any 
C. Documents showing transfers of property to the trust, including related tax 

affidavits or returns 
D. Federal and state income tax returns for the trust 
E. Federal and state estate tax returns showing tax elections made with regard to the 

trust (e.g., GSTT exemption status, QTIP election) 
F. Other tax related documents (e.g., Crummey notices) 
G. Trustee reports and notices provided to beneficiaries by prior trustees 
H. Contact information for each beneficiary and fiduciary named in the trust 

including names, addresses, phone numbers, email addresses, ages, and, if 
necessary for tax reporting, Social Security numbers 

II. Ongoing Record Keeping. In addition to the foregoing, the trustee should retain the 
following information: 

A. Documentation of current assets of the trust 
B. Information required by governing law 
C. All letters, faxes, and emails along with voicemails and notes of telephone calls 
D. Tax returns/matters 

1. If a trust is a grantor trust and does not file its own tax returns, records of 
what was sent to the person responsible to report the income on his or her 
own returns  

2. If the trust is not a grantor trust and files a return, federal and state tax 
returns 

3. Forms W-9 
4. IRS correspondence 
5. Correspondence with CPA 

E. Investment accounts 
1. Documents delegating authority to investment adviser 
2. Investment policy/directions 
3. Investment statements 
4. Correspondence with investment adviser, documentation of investment 

decisions 
F. Real property 

1. Deeds 
2. Records of indebtedness, release of indebtedness 
3. Property tax records 
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4. Leases with tenants 
5. Records of site checks (See Form 6-5 for annual inspection of properties 

form) 
6. Communications with property managers 
7. Appraisals 
8. Records of repairs, maintenance, improvements 

G. Business interests 
1. Operating documents (e.g., partnership agreement, bylaws, operating 

agreement, articles of organization), buy-sell agreement, annual minutes 
2. Share certificates or other evidence of ownership 
3. Financial statements (balance sheets, cash-flow statements, profit-and-loss 

statements) 
4. Appraisals 
5. Records of indebtedness of the business or its assets, including UCC 

filings 
6. Tax returns, including EINS, federal, and state tax returns 

H. Distribution records 
1. Notes and minutes pertaining to decisions on discretionary distributions 
2. Evidence of delivery of distribution to beneficiary (wire confirmation, 

delivery receipt, etc.) 
3. Receipts and releases signed by beneficiaries 

I. Other trust records 
1. Agreements regarding trustee fees 
2. Directives from distribution adviser regarding distributions, investment 

adviser regarding investments, all communications from trust protector, all 
communications from settlor 

3. Proof of sending information to/receipt of information from beneficiaries, 
other fiduciaries, etc. 

4. Other asset information 
III. Closing Records. In connection with terminating a trust, the trustee should retain the 
following information: 

1. Final trustee report and plan for distribution 
2. Consents to plan for distribution 
3. Receipts and releases 
4. Indemnification agreements 
5. Final federal and state fiduciary income tax returns, if applicable 
6. Resignation, removal, or replacement documents, if applicable 

 
COMMENT: See § 6.9-9(e)(8); see also § 6.5-2(d), § 6.5-3. 
CAVEAT: This form is illustrative only. Each lawyer must depend on his or her own legal 

research, knowledge of the law, and expertise in using or modifying this form. 
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§ 5.2 TRUSTEE’S DUTIES

Three overlapping sources provide the basis of a trustee’s duties: the trust 
instrument, the Oregon UTC, and common law. Generally, for purposes of 
defining a trustee’s duties, the terms of the trust instrument prevail over the 
provisions of the UTC. ORS 130.020(2). The primary exceptions to this general 
rule are a trustee’s duties to keep certain beneficiaries informed of the trust 
administration (ORS 130.020(2)(h)–(i)) and the obligation to act in good faith, in 
accordance with the purposes of the trust (ORS 130.020(2)(b)–(c)). See § 5.2-2(b)
(mandatory duties).

If the terms of the trust instrument do not address the trustee’s duties, the 
Oregon UTC governs. ORS 130.020(1). In addition, the common law of trusts and 
principles of equity supplement the Oregon UTC, except as may otherwise be 
modified by law. ORS 130.025. The most notable source of the common law of 
trusts is the four-volume Restatement (Third) of Trusts (2003–2012). 

COMMENT: An additional source of the common law of trusts is 
Oregon case law. In adopting the Oregon UTC, the drafters generally 
codified existing Oregon law, although they modified or changed prior 
Oregon common law in some cases. See Valerie J. Vollmar, The Oregon 
Uniform Trust Code and Comments, 42 Willamette L Rev 187, 188 (2006). 
Consequently, before relying on pre–UTC case law, the lawyer must 
carefully review the case law to confirm whether it is consistent with the 
UTC or has been modified or changed by the UTC. 

NOTE: Federal law may impose additional trustee duties, such as the 
payment of federal income tax and related duties under the Internal Revenue 
Code (26 USC) as well as reporting requirements under the Employee 
Retirement Income Security Act of 1974 (ERISA) (29 USC §§ 1001–1461). 
Corporate trustees may also be subject to stringent federal regulations under 
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12 CFR section 9.12, which prohibits self-dealing. This chapter does not 
address these specific federal statutory duties.  

§ 5.2-1 Duties Imposed by Trust Instrument 

The governing trust instrument sets forth the purposes and terms of the trust. 
For example, the purposes and terms of a simple trust instrument may require the 
trustee to hold, manage, and distribute trust assets for the benefit of a child until the 
child reaches age 25. The trustee’s fundamental duty will be to “administer the 
trust in good faith,” in accordance with its stated terms and purposes. ORS 
130.650; see George G. Bogert & George T. Bogert, The Law of Trusts and 
Trustees § 541 (2d ed rev 1992) (updated periodically).  

In addition to the written terms of the trust instrument, the “manifestation of 
the settlor’s intent regarding a trust’s provisions . . . may be established by other 
evidence that would be admissible in a judicial proceeding.” ORS 130.010(21) 
(defining terms of a trust). In this regard, “[o]ral statements, the situation of the 
beneficiaries, the purposes of the trust, the circumstances under which the trust is 
to be administered, and, to the extent the settlor was otherwise silent, rules of 
construction, all may have a bearing on determining a trust’s meaning.” ORS 
130.010 cmt, printed in Valerie J. Vollmar, The Oregon Uniform Trust Code and 
Comments, 42 Willamette L Rev 187, 213–14 (2006); see Howard v. Howard, 211 
Or App 557, 562, 156 P3d 89 (2007) (settlor’s intent determined by looking at the 
entire trust agreement and, if possible, giving effect to all trust provisions).  

For example, if the terms of a trust are uncertain or ambiguous, the 
circumstances of the settlor or beneficiary at the time the settlor created the trust 
may provide insight into the settlor’s intentions and are admissible. See U.S. Nat’l 
Bank of Oregon v. Duling, 39 Or App 329, 334–36, 592 P2d 257 (1979) 
(construing an ambiguous provision regarding the effect of settlor’s wife’s 
remarriage by examining settlor’s circumstances at creation of trust, as well as 
other trust provisions); cf. Frakes v Nay, 247 Or App 95, 104, 273 P2d 137 (2011), 
rev den, 352 Or 377 (2012) (holding that there was clear and convincing evidence 
of settlor’s intent to allow reformation of trust to correct drafting error).  

In contrast, extrinsic evidence, including statements by the settlor about his 
or her intentions, is generally not admissible when such evidence contradicts or 
varies the provisions of an unambiguous written instrument that is “fully 
integrated.” Jarrett v. U.S. Nat’l Bank of Oregon, 81 Or App 242, 246, 725 P2d 

https://public.fastcase.com/waZtJvSA54UAurM2rmIZz%2buPfiIeMBMWUWqyMKAXUDJvgGBRvawjLUPN876ULvF5lUN8V1pAZ7XaP2qM3DQGvg%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLZMKlKR7732QWlVogWs3H3z5v9zZBJvroQi3FwKgEI2S2XfucLzi0GeqA4BkuPBghQ%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLbCJSFocl5DjOKlyN8srGHTeWYWiceteklaiiumgx2CovEKnXz72otLDC2kAej5%2fPQ%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM87hrrJWtbptpxXNHnidJmm5v6JRk3yvJhtojOZJAnTs8w7w8jivgxe6UeXRlxYqKw%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM87hrrJWtbptpxXNHnidJmm5v6JRk3yvJhtojOZJAnTs8w7w8jivgxe6UeXRlxYqKw%3d%3d
https://public.fastcase.com/waZtJvSA54UAurM2rmIZz%2buPfiIeMBMWUWqyMKAXUDJvgGBRvawjLUPN876ULvF5lUN8V1pAZ7XaP2qM3DQGvg%3d%3d
https://public.fastcase.com/waZtJvSA54UAurM2rmIZz%2buPfiIeMBMWUWqyMKAXUDJvgGBRvawjLUPN876ULvF5lUN8V1pAZ7XaP2qM3DQGvg%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM4lrkE3lkN%2bVGTZ3Zh5kvAjdzDVGf%2fSUsah8guyHHZEH7O0VIln642fZAwkrWTE8zg%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM4lrkE3lkN%2bVGTZ3Zh5kvAjdzDVGf%2fSUsah8guyHHZEH7O0VIln642fZAwkrWTE8zg%3d%3d
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384 (1986), rev den, 302 Or 476 (1987); see Restatement (Third) of Trusts § 4 cmt 
d (2003).  

NOTE: If the purposes and particular terms of the trust conflict because 
of circumstances not anticipated by the settlor, it may be appropriate for the 
trustee to petition the court to modify or terminate the trust under ORS 
130.205. See ORS 130.650 cmt, printed in Vollmar, The Oregon Uniform 
Trust Code and Comments, 42 Willamette L Rev at 342.  

§ 5.2-2 Exceptions: When the Terms of the Trust Do Not Control 

§ 5.2-2(a) Unlawful, Contrary to Public Policy, Impossibility  

A trustee has no duty to comply with trust provisions that are unlawful, 
contrary to public policy, or impossible to achieve. ORS 130.020(2)(c); ORS 
130.165.  

A trust purpose is contrary to public policy if it encourages criminal or 
tortious conduct, interferes with a beneficiary’s freedom to marry, encourages 
divorce, limits religious freedom, or is frivolous or capricious. See ORS 130.165 
cmt, printed in Valerie J. Vollmar, The Oregon Uniform Trust Code and 
Comments, 42 Willamette L Rev 187, 252 (2006). 

EXAMPLE: (Illegal Purpose) The trust owns a distillery and the trustee 
is directed to operate the distillery, but a law prohibits the operation of any 
distillery. 

EXAMPLE: (Contrary to Public Policy) The settlor includes a provision 
in the trust instrument that terminates a beneficiary’s interest if the 
beneficiary marries. This provision is probably unenforceable as a violation 
of public policy, which favors marriage. See Restatement (Third) of Trusts 
§ 29 & cmt j (2003). If, however, the settlor includes a provision that 
terminates a beneficiary’s interest if the beneficiary marries a person of a 
certain religion, this provision may be enforceable because the provision 
“does not impose an undue restraint on marriage.” Restatement (Second) of 
Trusts § 62 cmt h; see, e.g., U.S. Nat’l Bank of Portland v. Snodgrass, 202 
Or 530, 548, 275 P2d 860 (1954) (upholding validity of trust provision that 
divested settlor’s daughter of her interest if she became Catholic or married 
a Catholic person before age 32). But see Restatement (Third) of Trusts § 29 
cmt j (illus 3) & reporter’s notes (comments j through l). 

https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM4yL4VHPcWusxW265vqZfHLzGF2MgRXf65nn265LjYzuYE0uFjs8UZAFrXto0%2f5FMA%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM4lrkE3lkN%2bVGTZ3Zh5kvAjdzDVGf%2fSUsah8guyHHZEH7O0VIln642fZAwkrWTE8zg%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLSITVfSumM1DQ58ohAY6nlv7iGDuOvUfHidFvXPElAtDFvbtgIwA4dAwldXbAhDmWg%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLSITVfSumM1DQ58ohAY6nlv7iGDuOvUfHidFvXPElAtDFvbtgIwA4dAwldXbAhDmWg%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLSITVfSumM1DQ58ohAY6nlv7iGDuOvUfHidFvXPElAtDFvbtgIwA4dAwldXbAhDmWg%3d%3d
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EXAMPLE: (Impossibility) The trust directs the trustee to erect a house 
on a specific tract of land, but the land cannot be zoned for residential use. 

§ 5.2-2(b) Mandatory Duties  

Certain duties of the trustee cannot be modified or eliminated by the trust 
instruments. See ORS 130.020(2). These duties include (1) “[t]he duty of a trustee 
to act in good faith and in accordance with the purposes of the trust,” and (2) 
except as provided otherwise by ORS 130.020(3), the duties to give certain notices, 
information, and reports to qualified beneficiaries. ORS 130.020(2)(b), (h)–(i); see 
§ 5.2-3(i). 

§ 5.2-3 Duties Imposed by the UTC and Common Law 

§ 5.2-3(a) Duty to Administer the Trust 

On acceptance of a trusteeship, the trustee’s fundamental duty is to 
“administer the trust in good faith, in accordance with its terms and purposes and 
the interests of the beneficiaries, and in accordance with [the Oregon UTC].” ORS 
130.650; see § 5.2-1 (duties imposed by trust). This duty, however, in and of itself 
does not require the trustee to object to a trust modification, reformation, 
termination, division, or combination as authorized under the Oregon UTC. ORS 
130.650(2). 

§ 5.2-3(b) Duty of Loyalty 

The trustee must administer the trust “solely in the interests of the 
beneficiaries.” ORS 130.655. The trustee’s duty of loyalty prohibits a trustee from 
engaging in any self-dealing or any other transaction benefiting the trustee that 
places the trustee’s own interests over those of the beneficiaries. This duty, 
however, in and of itself does not require the trustee to object to a trust 
modification, reformation, termination, division, or combination as authorized 
under the Oregon UTC. ORS 130.655(9).  

§ 5.2-3(b)(1) Voidable Transactions  

If a trustee enters into a “sale, encumbrance or other transaction involving 
the investment or management of trust property” for the trustee’s own personal 
benefit, the transaction is voidable by the beneficiary unless 

(1) the transaction “was authorized by the terms of the trust”;  

(2) the transaction was approved by the court;  
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(3) the beneficiary did not commence an action within the applicable 
limitations period allowed by ORS 130.820;  

(4) the beneficiary consented to the transaction, ratified it, or released the 
trustee; or  

(5) the transaction involved a contract entered into or acquired by the 
trustee before the trustee became, or contemplated becoming, trustee.  

ORS 130.655(2). 

Furthermore, such a transaction “is presumed to be affected by a conflict 
between the personal and fiduciary interests of the trustee” if the trustee enters into 
it with any of the following persons: (1) the trustee’s spouse; (2) the trustee’s 
descendants, siblings, or parents, or their spouses; (3) the trustee’s agent or lawyer; 
or (4) a corporation or other person or enterprise in which the trustee or other 
persons hold an interest that might affect the trustee’s best judgment. ORS 
130.655(3). Unlike transactions entered into directly by the trustee, however, these 
transactions are presumptively voidable, and the presumption may be rebutted if 
the trustee establishes that the transaction was not “affected” by the conflict. ORS 
130.655(3). 

COMMENT: To rebut the presumption that the transaction is voidable, 
factors for consideration include “whether the consideration was fair and 
whether the other terms of the transaction are similar to those that would be 
transacted with an independent party.” ORS 130.655 cmt, printed in Valerie 
J. Vollmar, The Oregon Uniform Trust Code and Comments, 42 Willamette 
L Rev 187, 346–47 (2006). 

In addition, unless the trustee can establish that the transaction is fair to the 
beneficiary, a transaction between the trustee and a trust beneficiary is voidable by 
the beneficiary if  

(a)  The transaction does not concern trust property; 

(b)  The trustee obtains an advantage from the transaction; 

(c)  The transaction is outside the ordinary course of the trustee’s business or 
on terms and conditions substantially less favorable than those the trustee offers 
similarly situated customers; and 
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(d)  The transaction occurs during the existence of the trust or while the trustee 
retains significant influence over the beneficiary. 

ORS 130.655(4), amended by Or Laws 2017, ch 81, § 3 (effective January 1, 
2018). 

NOTE: Transactions entered into before January 1, 2018 remain 
voidable under the original provisions of former ORS 130.655(4) (2005), 
which did not include the condition described in subsection (c) as added by 
the 2017 amendment. See Or Laws 2017, ch 81, § 4. 

Similarly, “[a] transaction not concerning trust property in which the trustee 
engages in the trustee’s individual capacity involves a conflict between personal 
and fiduciary interests if the transaction concerns an opportunity properly 
belonging to the trust.” ORS 130.655(5). 

PRACTICE TIP: It is common for a settlor to name as a trustee a child 
who will also be a trust beneficiary. Although it may be inferred that the 
settlor is overriding the default statute by naming a child as trustee, the 
lawyer should consider addressing the effect of the potential conflict on 
transactions involving the trustee in the trust instrument. See ORS 130.655 
cmt, printed in Vollmar, The Oregon Uniform Trust Code and Comments, 
42 Willamette L Rev at 345. 

§ 5.2-3(b)(2) Proprietary Funds and Compensation  

A trustee’s investment of trust assets in securities of an investment company 
or an investment trust to which the trustee “provides services in a capacity other 
than as trustee is not presumed to be affected by a conflict between personal and 
fiduciary interests if the investment otherwise complies with the prudent investor 
rule of ORS 130.750 to 130.775.” ORS 130.655(6); cf. ORS 709.175 (authorizing 
trust companies to invest in funds from which the trustee derives additional 
compensation). See generally chapter 9 (trust investments). 

In addition to compensation for trustee services, the trustee may also receive 
compensation from the investment company or investment trust for providing 
those services out of fees charged to the trust, but the trustee must provide “notice 
of the rate and method by which that compensation was determined to the persons 
entitled under ORS 130.710 to receive a copy of the trustee’s annual report.” ORS 
130.655(6). 
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§ 5.2-3(b)(3) Voting Rights 

If the trust owns voting stock or a similar right of control in another business 
entity, the trustee must act in the best interests of the beneficiaries. If the trust is 
the sole owner of a corporation or other business entity, the trustee must elect or 
appoint directors or other managers who will manage the entity in the best interests 
of the beneficiaries. ORS 130.655(7). For example, if the terms of the trust require 
current income distributions, the trustee must vote for directors who will adopt a 
dividend policy consistent with the trustee’s duty to provide current income to the 
trust beneficiaries. See ORS 130.655 cmt, printed in Valerie J. Vollmar, The 
Oregon Uniform Trust Code and Comments, 42 Willamette L Rev 187, 349 
(2006). 

§ 5.2-3(b)(4) Specific Exceptions  

The following transactions do not violate the duty of loyalty if they are fair 
to the beneficiaries:  

(a) An agreement between a trustee and a beneficiary relating to the 
appointment or compensation of the trustee;  

(b) Payment of reasonable compensation to the trustee;  

(c) A transaction between a trust and another trust, decedent’s estate, 
custodianship or conservatorship of which the trustee is a fiduciary or in which a 
beneficiary has an interest;  

(d) A deposit of trust money in a financial institution operated by the trustee; 

(e) An advance by the trustee of money for the protection of the trust;  

(f) An advance by the trustee of money to the trust for the payment of 
expenses, losses or liabilities sustained by the trustee in the administration of the 
trust or by reason of owning or possessing any trust assets; or 

(g) A loan to the trustee for protection of the trust, or for the payment of 
expenses, losses or liabilities sustained by the trustee in the administration of the 
trust or by reason of owning or possessing any trust assets. A loan under this 
paragraph may be from a lender operated by, or affiliated with, the trustee.  

ORS 130.655(8). 

Furthermore, “[t]he court may appoint a special fiduciary to make a decision 
with respect to any proposed transaction that might violate [ORS 130.655] if 
entered into by the trustee.” ORS 130.655(10). 
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§ 5.2-3(b)(5) Oregon Case Law  

The duty-of-loyalty provisions of the Oregon UTC generally follow Oregon 
common law, as illustrated by the following Oregon cases:  

(1) The court may set aside a trustee’s sale of trust property to a closely 
aligned third party, such as the trustee’s wife. Waterbury v. Nicol, 207 Or 595, 
615–16, 298 P2d 211 (1956) (on rehearing). But see Grandy v. Robinson, 180 Or 
315, 324–26, 175 P2d 463 (1946) (approving trustee’s lease of trust property to 
trustee’s father-in-law). 

(2) A trustee violates the duty of loyalty when the trustee has such a 
personal interest in the loan of trust funds or the purchase of trust property that the 
trustee’s judgment may be affected. For example, loaning funds to a company 
owned by the trustee or selling trust property to a corporation in which the trustee 
has a substantial interest violates the duty of loyalty. Hull v. Heimrich, 138 Or 117, 
130, 3 P2d 758, aff’d as modified and rem’d, 138 Or 146, 6 P2d 41 (1931); cf. 
Young v. Lee, 132 Or 1, 12–14, 271 P2d 994 (1929) (a fiduciary sold partnership 
property in which he had an interest to a firm in which he was member). 

(3) Unless authorized in the trust document, a corporate trustee violates 
the duty of loyalty if it invests funds in its own securities. Stephan v. Equitable 
Sav. & Loan Ass’n, 268 Or 544, 564–7, 522 P2d 478 (1974). 

(4) The trustee cannot borrow money from the trust because the loan 
transaction creates a conflict of interest. Driver v. Blakeley, 165 Or 312, 319, 107 
P2d 524 (1940). 

(5) Selling a trust asset to prevent the beneficiaries from ultimately 
inheriting the asset, without full and fair advance disclosure, was held to be a 
breach of trust in McNeely v. Hiatt, 138 Or App 434, 442, 909 P2d 191, adh’d to 
on recons, 142 Or App 522, rev den, 324 Or 394 (1996). 

(6) When a trust is created to operate a business, the trustee cannot 
operate a competing business. Strickland v. Arnold Thomas Seed Serv., Inc., 277 
Or 165, 172, 560 P2d 597 (1977). 

§ 5.2-3(c) Duty of Impartiality 

“If a trust has two or more beneficiaries, the trustee shall act impartially in 
investing, managing and distributing the trust property, giving due regard to the 
beneficiaries’ respective interests.” ORS 130.660. Accordingly, when a trust has 

https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLdV%2bdZZg8UIHIC3jjfz5z126%2fCvK3kCoC4roKP3p27s%2fiRZJhzxdKoM5TlBFXkJ7GQ%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLdV%2bdZZg8UIHIC3jjfz5z126%2fCvK3kCoC4roKP3p27s%2fiRZJhzxdKoM5TlBFXkJ7GQ%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLdV%2bdZZg8UIHIC3jjfz5z126%2fCvK3kCoC4roKP3p27s%2fiRZJhzxdKoM5TlBFXkJ7GQ%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyMxSOA033fK4Z0UWGYjfjA5BvPCqQnEqASid1k8z8pSewR3ctqvDIMv27kOLPGs%2f3bw%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyMxSOA033fK4Z0UWGYjfjA5BvPCqQnEqASid1k8z8pSewR3ctqvDIMv27kOLPGs%2f3bw%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM3yypp1FmLUSYC5PECLAQND8dPGaPsYf4kkokixfXgja0%2bDvjLf%2frW1fy7p78Wr1XA%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM9pOoYoatBwN7CDNa1IhGphjNHmgoJlrDz70Ji3Z1xdwhh3B1sQDu9%2fApIH%2fKf0vCg%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM80VosxlSECBg3q5bpTxLlKdz0SUVuSC2jIa1x8dbGClA1FpYPOB0Kn9NBL2vU6whg%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM80VosxlSECBg3q5bpTxLlKdz0SUVuSC2jIa1x8dbGClA1FpYPOB0Kn9NBL2vU6whg%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLcShSzNqUSqkNmT%2bMlcZ3U4YIwz7EJGCR2I1K8mu816M2XHT9Ry%2fK%2ff%2fDFm4lrfTrQ%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLcShSzNqUSqkNmT%2bMlcZ3U4YIwz7EJGCR2I1K8mu816M2XHT9Ry%2fK%2ff%2fDFm4lrfTrQ%3d%3d
https://public.fastcase.com/H1P9uiW3J20SFp%2bGCG%2bxLcShSzNqUSqkNmT%2bMlcZ3U4YIwz7EJGCR2I1K8mu816M2XHT9Ry%2fK%2ff%2fDFm4lrfTrQ%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyMxBwAeUoEZVB7ZaH7EwqBzIUB6yPX6UvPmLnTeMObgD3pzXahB1MGujl%2bo9B9NASug%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyMxaSQNB2bKGU0pwNjilFDNwmI3WJp1JRHG4UnFTHJCsabUHWdtmUoWVdmDnE5Ffbyg%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM2NRzfdfwHG8wx435rKkLm2vycacsGkxSJ05qNQhzaxGipf4jwuEx5u%2fWGzKyqzysw%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM2NRzfdfwHG8wx435rKkLm2vycacsGkxSJ05qNQhzaxGipf4jwuEx5u%2fWGzKyqzysw%3d%3d
https://public.fastcase.com/9SKwsfNqTc6OieYDhNMyM2NRzfdfwHG8wx435rKkLm2vycacsGkxSJ05qNQhzaxGipf4jwuEx5u%2fWGzKyqzysw%3d%3d
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multiple current beneficiaries, the trustee cannot prefer one beneficiary over 
another; or when a trust has successive beneficiaries, as when a surviving spouse is 
the current beneficiary of a trust and the children of the trustor are the remainder 
beneficiaries, the trustee must administer the trust in a way that balances the 
beneficiaries’ respective interests. See ORS 130.660 cmt, printed in Valerie J. 
Vollmar, The Oregon Uniform Trust Code and Comments, 42 Willamette L Rev 
187, 350 (2006); Restatement (Third) of Trusts § 79 & cmt a (2007). 

PRACTICE TIP: The trustee should review the trust instrument for 
provisions establishing “due regard.” ORS 130.660. In some instances, the 
settlor will have good reasons to direct the trustee to favor one beneficiary, 
or class of beneficiaries, over others. It is not unusual for a trust instrument 
to include a provision stating that “the needs of the surviving spouse shall 
take precedence over the interests of the remainder beneficiaries.” Similarly, 
a trust for minor children might provide that distributions for educational or 
health needs need not be equalized among all children.  

The trustee has a duty to administer the trust in accordance with the Oregon 
Uniform Principal and Income Act (UPAIA) (ORS 129.200–129.450). See 
generally chapter 7. The provisions of the Oregon UPAIA apply to any receipt or 
disbursement received or paid by any trust. ORS 129.210. To comply with the 
Oregon UPAIA, the trustee must administer the act’s provisions impartially. ORS 
129.210(2). For example, certain tax elections may benefit the trust as a whole, but 
they may have an unequal impact on income beneficiaries and remainderholders. 
The trustee may be under a duty to adjust the impact to equalize the treatment of 
the beneficiaries. See ORS 129.425(1). 

§ 5.2-3(d) Duty of Prudent Administration 

“A trustee shall administer the trust as a prudent person would, by 
considering the purposes, terms, distributional requirements and other 
circumstances of the trust. In satisfying this standard, the trustee shall exercise 
reasonable care, skill and caution.” ORS 130.665. “A trustee who has special skills 
or expertise, or is named trustee in reliance upon the trustee’s representation that 
the trustee has special skills or expertise, shall use those special skills or expertise 
in administering the trust.” ORS 130.675. 
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§ 5.2-3(e) Duty Regarding Delegation 

If the trust instrument does not provide otherwise, a trustee “may delegate 
duties and powers that a prudent trustee of comparable skills could properly 
delegate under the circumstances.” ORS 130.680(1). 

The trustee shall exercise reasonable care, skill and caution in: 

(a) Selecting an agent; 

(b) Establishing the scope and terms of the delegation, consistent with the 
purposes and terms of the trust; and 

(c) Periodically reviewing the agent’s actions in order to monitor the agent’s 
performance and compliance with the terms of the delegation.  

ORS 130.680(1). 

NOTE: ORS 130.680 applies only when a trustee delegates duties or 
powers to an agent; delegation to a cotrustee is governed by ORS 
130.610(5).  

COMMENT: The delegation of duties most frequently arises in the 
context of managing trust investments. See chapter 9 regarding delegating 
responsibility for investing trust assets under the Oregon Uniform Prudent 
Investor Act (UPIA). Standards similar to those under the UPIA should 
apply to the delegation of duties not governed by the UPIA. See ORS 
130.680 cmt, printed in Valerie J. Vollmar, The Oregon Uniform Trust Code 
and Comments, 42 Willamette L Rev 187, 352 (2006). 

In considering whether delegation is appropriate, the trustee should consider 
the following factors: 

(1) the amount of discretion involved; 

(2) the burdens and complexity of the acts involved; 

(3) the value and character of the property involved; 

(4)  efficiency, convenience, and cost considerations; 

(5) whether the act requires professional skill or knowledge that the 
trustee does not possess; and 
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(6) the fairness and appropriateness of the responsibilities, considering 
the trustee’s burdens and compensation.  

See Restatement (Third) of Trusts § 80 cmt e (2007). 

Unless permitted by the trust instrument, a trustee cannot delegate the entire 
administration of the trust to an agent, nor can a trustee grant to an agent the power 
to manage the trust property for an indefinite period. See Restatement § 80 cmt c 
(stating that “even extensive temporary delegation” may be justified if prudent and 
reasonable under the circumstances). 

CAVEAT: A lawyer representing a trustee should not provide 
investment advice. Investment advice is not included in Professional 
Liability Fund coverage. 2018 PLF Primary Coverage Plan § VI.9 
(investment-advice exclusion), available at www.osbplf.org/coverage/what-
is-my-coverage.html. 

§ 5.2-3(f) Duty to Control and Protect Trust Property 

The trustee has the duty to “take reasonable steps to take control of and 
protect trust property.” ORS 130.690. This duty normally requires the trustee to 
take physical possession of tangible personal property and securities belonging to 
the trust, and to secure payment of any choses in action. ORS 130.690 cmt, printed 
in Valerie J. Vollmar, The Oregon Uniform Trust Code and Comments, 42 
Willamette L Rev 187, 355 (2006). This duty also includes the responsibility to 
insure property against loss while it is in the trustee’s possession or control and to 
pay any taxes or liens imposed on trust assets to prevent foreclosure. See Murray v. 
Wiley, 180 Or 257, 268–70, 176 P2d 243 (1947); George G. Bogert & George T. 
Bogert, The Law of Trusts and Trustees § 599 (2d ed rev 1992) (updated 
periodically).  

PRACTICE TIP: As soon as practical, the trustee should transfer 
financial assets into accounts titled to himself or herself, as trustee. 
Similarly, the trustee must take possession of and arrange safekeeping for 
tangible assets, notify obligors on accounts receivable to forward payments 
to the trustee, and assert control over real property. See generally chapter 6 
(management procedures). 

In addition, subject to the terms of the trust, a trustee managing tangible 
personal property also has the duties of care, loyalty, and confidentiality with 

http://www.osbplf.org/coverage/what-is-my-coverage.html%3e
http://www.osbplf.org/coverage/what-is-my-coverage.html%3e
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https://public.fastcase.com/J%2fJP6pdidelsXxEE4k%2bLMmk%2bfGlyWxmujMClSug4SVPXs4HUxibyH0cKngqoL8xq4bxIhYtLUvuaxrer4FKVUA%3d%3d
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regard to the management of digital assets under the Revised Uniform Fiduciary 
Access to Digital Assets Act (2016). ORS 119.062. 

§ 5.2-3(g) Duty to Keep Records and to Identify Trust Property 

The trustee must “keep adequate records of the administration of the trust.” 
ORS 130.695(1). In addition, the trustee must keep trust property separate from the 
trustee’s own property and, to the extent feasible, designate trust property so that 
the interest of the trust is reflected in any records maintained by third parties. ORS 
130.695(2)–(3); see ORS 709.190 (prohibits commingling trust funds with funds of 
trust company acting as trustee).  

In addition to keeping adequate records documenting all receipts and 
disbursements for the trust, the trustee should identify and document the receipts as 
income or principal, as well as identify and document the disbursements as 
expenses, capital expenditures, or distributions. See ORS 129.210. 

COMMENT: The records to be kept by the trustee will be determined by 
the scope of the trustee’s duties and powers. At a minimum, the trustee 
should keep all records required by the trustee to comply with the trustee’s 
duty to provide an annual trust report under ORS 130.710(3); see § 5.2-
3(i)(2). The duty also requires maintaining records relating to the 
management and investment of trust property, discretionary distributions, 
and other trust administration matters.  

§ 5.2-3(h) Duty to Collect Trust Property 

The trustee must take reasonable steps to collect trust property and to redress 
any breach of trust known to have been committed by a former trustee. ORS 
130.705. This duty requires a trustee to take reasonable steps to pursue any known 
claims held by the trust against a former trustee. See ORS 130.705 cmt, printed in 
Valerie J. Vollmar, The Oregon Uniform Trust Code, 42 Willamette L Rev 187, 
358 (2006). 

§ 5.2-3(i) Duty to Inform and Report 

A trustee must keep “qualified beneficiaries” reasonably informed about the 
trust administration and of the material facts necessary for those beneficiaries to 
protect their interests. ORS 130.710(1). In addition, the trustee may, but is not 
required to, respond to any beneficiary’s request for information relating to trust 
administration if reasonable under the circumstances. ORS 130.710(1).  
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CAVEAT: Under prior Oregon law, the trustee was not required to 
provide an accounting to a beneficiary until requested. Furthermore, lawyers 
were often uncertain about the nature and extent of trust information to 
provide to a beneficiary. Under the Oregon UTC, a trustee has specific 
affirmative duties to keep certain beneficiaries informed.  

§ 5.2-3(i)(1) Obligations to Qualified Beneficiaries 

A qualified beneficiary is a beneficiary who, on the date the beneficiary’s 
qualification is determined, either (1) is “currently eligible to receive distributions 
of trust income or principal, whether the distribution is mandatory or 
discretionary,” or (2) would be eligible to receive such distributions if (a) the 
interests of all current permissible beneficiaries terminated or (b) the trust is 
terminated. ORS 130.010(10), (14). 

For example, a common form of trust used in tax planning for married 
couples is a trust created for the sole benefit of a spouse for the spouse’s lifetime, 
upon whose death the trust assets are distributed to the named remainder 
beneficiaries. This form of trust is generally referred to as a marital trust. Because 
the surviving spouse is entitled to receive all trust income for the spouse’s lifetime, 
the spouse is currently eligible to receive trust income and is a qualified 
beneficiary. In addition, the trust remainder beneficiaries are also qualified 
beneficiaries, because they would receive the trust assets upon the surviving 
spouse’s death.  

CAVEAT: To determine a trustee’s reporting obligations to the 
qualified beneficiaries of a marital trust, the trustee must consider the 
relationship of the remainder beneficiaries to the surviving spouse. If all the 
remainder beneficiaries are descendants of the surviving spouse, the 
provisions of ORS 130.710(8) may limit the trustee’s reporting obligations 
to the surviving spouse only. For a further discussion of limitations on 
trustee reporting obligations, see § 5.2-3(i)(3).  

Under ORS 130.710(2), a trustee has the following affirmative reporting 
obligations to “qualified beneficiaries”:  

(1) On request, the trustee must promptly furnish a complete copy of the 
trust instrument to a qualified beneficiary.  
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(2) Within a reasonable time after accepting a trusteeship, the trustee 
must notify all qualified beneficiaries of the trustee’s acceptance and of the 
trustee’s name, address, and telephone number. This provision does not apply to 
acceptances occurring before January 1, 2006. See ORS 130.910(1)(d). 

(3) Within a reasonable time after acquiring knowledge of the creation of 
an irrevocable trust, the trustee must notify qualified beneficiaries of the trust’s 
existence, the identity of the settlor, and the beneficiaries’ right to request a copy 
of the trust instrument and a trustee’s report. Generally, a “reasonable time” is 60 
days from the date that the trustee determines the identity of the qualified 
beneficiaries. ORS 130.710 cmt, printed in Valerie J. Vollmar, The Oregon 
Uniform Trust Code and Comments, 42 Willamette L Rev 187, 361 (2006). 

(4) The trustee must notify the qualified beneficiaries in advance of any 
change in the method or rate of the trustee’s compensation.  

COMMENT: The Oregon UTC does not specifically address when a 
trustee must provide notice regarding the initial method or rate of the 
trustee’s compensation. The trustee, however, has a general duty to keep 
qualified beneficiaries informed of the material facts necessary to protect 
their interests. ORS 130.710(1). To comply with this duty, the trustee should 
also inform the qualified beneficiaries whether the trustee will be receiving 
compensation and the initial method or rate of determining compensation.  

CAVEAT: Special situations may arise in which the trustee must 
provide additional information. See ORS 130.710 cmt, printed in Vollmar, 
The Oregon Uniform Trust Code and Comments, 42 Willamette L Rev at 
360. The trustee should consider providing written notice to a beneficiary 
pursuant to ORS 130.733 prior to entering into significant transactions or 
selling assets that are difficult to value or replace, particularly when the 
settlor recommended retention of the asset in the trust instrument or when 
the transaction may adversely affect the interests of one or more of the 
beneficiaries.  

§ 5.2-3(i)(2) Trustee Reports 

At least annually, and on termination of the trust, a trustee must send a 
trustee report to the current permissible distributees of trust income or principal 
and to other qualified beneficiaries who request the report. ORS 130.710(3). In 
addition, a trustee who leaves office must provide a trustee report to the qualified 



Chapter 4—Basic Trust Administration

 4–23Basic Trust Administration

 

 

beneficiaries if requested by the court or the successor trustee. ORS 130.710(3)(b). 
The report must  

(1) include a listing of trust property and liabilities;  

(2) show the market values of trust assets, if feasible; and  

(3) reflect all receipts and disbursements of the trust, including the source 
and amount of the trustee’s compensation.  

ORS 130.710(3). 

NOTE: The term report rather than accounting is used in the statute to 
negate any inference that the report meets the requirements of a formal 
accounting. The reporting requirement could be satisfied by providing 
copies of the trustee’s income tax returns and monthly brokerage statements 
if the report provides the beneficiaries with the information necessary to 
protect their interests. ORS 130.710 cmt, printed in Valerie J. Vollmar, The 
Oregon Uniform Trust Code and Comments, 42 Willamette L Rev 187, 362 
(2006). 

The settlor may waive the affirmative duty of the trustee to send annual 
reports to permissible distributees, but the distributees will still have the right to 
request a report. See ORS 130.020(1), (2)(h). “A qualified beneficiary may waive 
the right to a trustee report or other information otherwise required to be furnished 
under this section.” ORS 130.710(4). A waiver does not relieve the trustee from 
any potential liability for matters that would have been disclosed absent the waiver. 
ORS 130.710 cmt, printed in Vollmar, The Oregon Uniform Trust Code and 
Comments, 42 Willamette L Rev at 362. 

§ 5.2-3(i)(3) Imposed Limitations on Notice 

The Oregon UTC imposes the following limitations on notice:  

(1) “A beneficiary’s request for any information . . . must be with respect 
to a single trust that is sufficiently identified to enable the trustee to locate the 
trust’s records.” ORS 130.710(6). In addition, a trustee may charge a reasonable 
fee for providing information. ORS 130.710(5). 

(2) If a trustee is bound by confidentiality restrictions regarding a trust 
asset, the beneficiary receiving the information “must agree to be bound by the 
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same confidentiality restrictions before receiving the information.” ORS 
130.710(7). 

(3) While the settlor of a revocable trust is alive, trust beneficiaries other 
than the settlor have no right to receive notice, information, or trust reports. ORS 
130.710(9). 

CAVEAT: Although there is no duty to provide information to trust 
beneficiaries other than the settlor during the settlor’s lifetime, upon the 
death of the settlor, a qualified beneficiary may request information 
regarding the trustee’s activities during the settlor’s life if the information is 
necessary for the qualified beneficiaries to protect their interests in the trust. 
Tseng v. Tseng, 271 Or App 657, 352 P3d 74, rev den, 358 Or 69 (2015) 
(holding that qualified beneficiaries were entitled to information needed to 
determine whether certain lifetime transfers harmed their beneficial interest 
in the trust).  

COMMENT: If the settlor served as trustee and was in control of all 
trust matters prior to his or her death, there would likely be no harm to the 
qualified beneficiary’s beneficial interests, and thus the beneficiary would 
have no right to receive trust information. If, however, there is a possibility 
of a breach-of-duty claim after the settlor’s death and allegations that the 
settlor lacked capacity, was unduly influenced, or did not approve or ratify a 
trustee’s conduct, the trustee may be obligated to provide the information 
regarding the trustee’s actions during the settlor’s lifetime to the qualified 
beneficiaries. See Tseng, 271 Or App at 672 (citing Alan Newman, George 
G. Bogert & George T. Bogert, The Law of Trusts and Trustees § 964 (3d ed 
2010)). 

(4) Information, notice, and reports must be given only to the settlor’s 
surviving spouse if (a) he or she is financially capable and the only permissible 
distributee, and (b) all other qualified beneficiaries are descendants of the spouse. 
ORS 130.710(8). 

COMMENT: Under ORS 130.710(8), a trustee may limit information, 
notice, and reports to the settlor’s spouse only if all qualified beneficiaries of 
the trust are descendants of the spouse. However, under ORS 130.020(3)(a), 
a settlor may still limit information, notice, or reports to the spouse even if 
all qualified beneficiaries are not descendants of the settlor’s spouse (e.g., 
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children of the settlor’s prior marriage) by waiving the duties to those 
beneficiaries in writing. 

(4) If a qualified beneficiary’s only interest in the trust is a specific item 
of property or a specific amount of money, the beneficiary is not entitled to receive 
trustee reports (or notice of the right to such reports) until six months after the trust 
becomes irrevocable. If at the end of the six-month period the beneficiary has not 
received distribution, notice must then be given and trustee reports sent to the trust 
beneficiary until distribution of the specific property or specific amount. ORS 
130.710(10) 

NOTE: ORS 130.710(10) waives the right to receive notice of the right 
to receive a trust report; it does not waive the other requirements of 
130.710(2). 

(5) A settlor may waive the duty of a trustee to give notice, information, 
and reports to a beneficiary if the settlor designates a person to receive the required 
notice, information, and reports. The person designated must act in good faith to 
protect the interests of the beneficiary. ORS 130.020(3)(b).  

CAVEAT: If a person is designated under ORS 130.020(3)(b), current 
law does not address whether the person has standing to enforce trust 
provisions and the scope of the person’s fiduciary duties. The lawyer should 
consider these issues when drafting the trust instrument. 

§ 5.2-3(j) Duty to Act in Accordance with the Exercise of Power to 
Direct; Appointment of Trust Advisors 

A trustee may have a duty to follow the direction of a third party. ORS 
130.685; see Restatement (Third) of Trusts § 75 (2007). For example, if a trust is 
revocable by the settlor, the trustee “may follow a direction of the settlor that is 
contrary to the terms of the trust.” ORS 130.685(1). Furthermore, both ORS 
130.685(2) and ORS 130.735 authorize the use of trust protectors and advisors to 
hold a power to direct. Advisors are most commonly used to direct investments or 
to manage a closely held business. A trust protector may be a third person with 
broader powers, including the power to amend or terminate a trust. ORS 130.685 
cmt, printed in Valerie J. Vollmar, The Oregon Uniform Trust Code and 
Comments, 42 Willamette L Rev 187, 364 (2006). 
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ORS 130.685 provides: 
(2)  If the terms of a trust confer upon a person other than the settlor of a 
revocable trust power to direct certain actions of the trustee, the trustee shall act in 
accordance with an exercise of the power unless the exercise is manifestly 
contrary to the terms of the trust or the trustee knows the attempted exercise 
would constitute a serious breach of a fiduciary duty that the person holding the 
power owes to the beneficiaries of the trust. 

 . . . . 

(4)  A person other than a beneficiary who holds a power to direct is rebuttably 
presumed to be a fiduciary and is required to act in good faith with regard to the 
purposes of the trust and the interests of the beneficiaries. The holder of a power 
to direct is liable for any loss that results from breach of a fiduciary duty. 

The provisions of ORS 130.685, however, may be changed in the trust 
instrument (e.g., a settlor may alter the standards that apply to a person who holds 
a power to direct). See ORS 130.685 cmt, printed in Vollmar, The Oregon Uniform 
Trust Code and Comments, 42 Willamette L Rev at 355. 

If a settlor appoints a trust advisor under ORS 130.735 to direct or approve 
decisions made by the trustee, the duties and liabilities of a trustee are determined 
under ORS 130.735 rather than under ORS 130.685. A trustee’s liability when 
following the direction of an advisor is more limited than under ORS 130.685.  

Under ORS 130.735, a trustee acting pursuant to an instruction from an 
advisor is not liable for any resulting losses unless the instruction “constitutes 
reckless indifference to the purposes of the trust or the interests of the 
beneficiaries.” ORS 130.735(2). In addition, a trustee has no duty to monitor the 
advisor’s conduct, to provide advice or consult with the trust advisor, or to inform 
the beneficiary that the trustee disagrees with the advisor’s instructions. ORS 
130.735(4). 

Unless the trust agreement provides otherwise, the advisor exercises all 
authority as a fiduciary. ORS 130.735(1). The advisor is also subject to Oregon 
law and the jurisdiction of Oregon courts. ORS 130.735(1). An advisor may be 
removed by the court if the advisor has committed a serious breach of trust or if 
removal best serves the interests of the beneficiaries because “the adviser is unfit 
or unwilling, or has persistently failed to timely and effective advise the trustee in 
matters assigned to the adviser.” ORS 130.735(6).  
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CAUTION: An appointed advisor is usually named to serve in a limited 
role, and the advisor’s fiduciary duties will depend on the scope and nature 
of this role, which should be clearly defined by the terms of the trust. An 
advisor appointed under ORS 130.735 may become responsible for a wide 
range of continuing trustee duties that were not intended to be part of the 
advisor’s duties.  

§ 5.2-3(k) Duty to Comply with Prudent-Investor Rule 

The Oregon UPIA sets forth a trustee’s duty to invest and manage trust 
assets as a prudent investor. ORS 130.750(1). These duties are discussed in detail 
in chapter 9. Many of the general duties set forth in the Oregon UTC (see ORS 
130.650–130.730) overlap with the duties imposed by UPIA, including ORS 
130.655 (loyalty), ORS 130.660 (impartiality), ORS 130.670 (costs of 
administration), ORS 130.675 (trustee’s skills), and ORS 130.680 (delegation). See 
Valerie J. Vollmar, The Oregon Uniform Trust Code and Comments, 42 
Willamette L Rev 187, 341 (2006).  

§ 5.2-3(l) Other Duties 

In addition to the duties discussed in § 5.2 to § 5.2-3(k), a trustee must also 
do the following: 

(1) administer the trust at a place appropriate for the trust purpose (ORS 
130.022(2)); 

(2) enforce claims of the trust and defend claims against the trust (ORS 
130.700; see Restatement (Third) of Trusts § 76 cmt d (2007));  

(3) incur only reasonable costs (ORS 130.670); 

(4) use reasonable care in selecting banks and bank accounts and earmark 
deposits as trustee deposits (see ORS 130.695; ORS 709.190; see also Restatement 
§ 76 cmt d(1)); 

(5) proceed expeditiously to distribute trust property to the persons 
entitled to the trust property (ORS 130.730(2));  

(6) pay the trust income to the beneficiaries at reasonable intervals if the 
trust instrument requires the distribution of trust income (Restatement § 49 cmt 
c(1)); and 
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(7) exercise reasonable care to “[p]revent a cotrustee from committing a
serious breach of trust” and “[c]ompel a cotrustee to redress a serious breach of 
trust” (ORS 130.610(7)). 



Chapter 4—Basic Trust Administration

 4–29Basic Trust Administration

§ 6.5-4 Duty to Inform and Report 

A fundamental duty of the trustee is to keep the beneficiaries reasonably 
informed of the administration of the trust and of material facts necessary for the 
beneficiaries to protect their interests. ORS 130.710(1). The Oregon UTC changes 
prior Oregon law in two significant ways. First, it limits the beneficiaries who are
covered by the duty to inform, and second, it creates new affirmative duties, 
including some that cannot be waived under the trust agreement.
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NOTE: “[W]hile the settlor of a revocable trust is alive, beneficiaries 
other than the settlor have no right to receive notice, information or reports 
under [ORS 130.710].” ORS 130.710(9). However, in Tseng v. Tseng, 271 
Or App 657, 674, 352 P3d 74, rev den, 358 Or 69 (2015), the Oregon Court 
of Appeals construed ORS 130.710(1) as allowing the qualified 
beneficiaries, after the settlor’s death, to receive from the trustee “whatever 
material facts they need to take steps to protect their beneficial interests 
under the terms of the trust” including information about trust administration 
during the settlor’s lifetime. For this reason, the trustee should maintain 
records that would enable the trustee to provide such information after the 
settlor’s death. 

Protecting the beneficiary’s interests includes the information necessary for 
the beneficiary to enforce the beneficiary’s rights and to prevent or redress a 
breach of trust. Restatement (Third) of Trusts § 82(1)(c) & cmt d (2007). 
“Furthermore,” writes the author to the official commentary to the Oregon UTC, 

to enable the qualified beneficiaries to take action to protect their interests, the 
trustee may be required to provide advance notice of transactions involving real 
estate, closely-held business interests, and other assets that are difficult to value or 
to replace. See In re Green Charitable Trust, 431 N.W. 2d 492 (Mich. Ct. App. 
1988); Allard v. Pacific National Bank, 663 P.2d 104 (Wash. 1983). The trustee is 
justified in not providing such advance [notice] if disclosure is forbidden by other 
law, as under federal securities laws, or if disclosure would be seriously 
detrimental to the interests of the qualified beneficiaries, for example, when 
disclosure would cause the loss of the only serious buyer. 

ORS 130.710 cmt, printed in Valerie J. Vollmar, The Oregon Uniform Trust Code 
and Comments, 42 Willamette L Rev 187, 360–61 (2006). 

The trustee’s duty to inform and report is limited to qualified beneficiaries as 
defined in ORS 130.010(14).  

The settlor’s ability to waive the duties under ORS 130.710—including the 
duty to notify beneficiaries of a change in trustee (see § 6.5-4(a)), of the trust’s 
existence (see § 6.5-4(b)), and of a change in trustee compensation (see § 6.5-
4(c))—is limited by ORS 130.020(2)(h). 

The settlor may only waive or modify the duties of a trustee “to give notice, 
information and reports” under ORS 130.710 
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(a)  . . . during the period that either the settlor is alive and financially capable, 
or the settlor’s spouse, if a qualified beneficiary, is alive and financially capable; 
or 

(b)  [by] designating a person or persons to act in good faith to protect the 
interests of qualified beneficiaries and to receive any notice, information or 
reports required under ORS 130.710(1), (2)(b) to (d) and (3) in lieu of providing 
the notice, information or reports to the qualified beneficiaries. 

ORS 130.020(3). 

PRACTICE TIP: A person designated to receive notice, information, or 
reports under ORS 130.020(3)(b) must act in good faith to protect the 
interests of the qualified beneficiaries. Lawyers advising the designee should 
ensure that he or she understands the nature and scope of this duty under the 
good-faith standard and the consequent risk of liability if the designee fails 
to act to protect the beneficiaries’ interests.  

Notwithstanding the preceding, the trustee must provide all reports under 
ORS 130.710(3) that contain information relating to termination of the trust to the 
qualified beneficiaries and to any designees appointed under ORS 130.020(3)(b). 
ORS 130.020(4). 

§ 6.5-4(a) Notice upon Change in Trustee 

ORS 130.710(2)(b) requires the trustee to notify qualified beneficiaries of 
the trustee’s acceptance of the trusteeship and to provide them with the trustee’s 
name, address, and telephone number within a reasonable time of acceptance, 
generally within 60 days. ORS 130.710 cmt, printed in Valerie J. Vollmar, The 
Oregon Uniform Trust Code and Comments, 42 Willamette L Rev 187, 361 
(2006). This information may be included in any notice under ORS 130.710(2)(c) 
that an irrevocable trust has been created or that a revocable trust has become 
irrevocable. See § 6.5-4(b). 

The requirements under ORS 130.710(2)(b) apply only to a trustee who 
accepts a trusteeship and to irrevocable trusts that were created on or after January 
1, 2006. See ORS 130.910(1)(d). 
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§ 6.5-4(b) Notice of Trust Existence 

ORS 130.710(2)(c) requires the trustee to provide the following information 
to qualified beneficiaries upon the creation of an irrevocable trust or when a 
formerly revocable trust becomes irrevocable: 

 notice of the trust’s existence 

 identity of the settlor(s) 

 beneficiary’s right to request a copy of the trust instrument 

 beneficiary’s right to a trustee’s report under ORS 130.710(3) 

This information must be provided within a reasonable time of the trustee 
acquiring knowledge that such an event has occurred, generally within 60 days. 
ORS 130.710 cmt, printed in Valerie J. Vollmar, The Oregon Uniform Trust Code 
and Comments, 42 Willamette L Rev 187, 361 (2006); see Form 6-3 (notice of 
trust existence).  

PRACTICE TIP: One notice may be used to provide the required notice 
of trust existence under ORS 130.710(2)(c) and to provide the additional 
information necessary to commence the statute of limitations for 
commencement of a trust contest under ORS 130.515(1)(b). 

The requirements under ORS 130.710(2)(c) apply only to a trustee who 
accepts a trusteeship and to irrevocable trusts that were created on or after January 
1, 2006. See ORS 130.910(1)(d). 

§ 6.5-4(c) Notice of Change in Trustee Compensation 

The trustee is required to notify qualified beneficiaries in advance of any 
change in the method or rate of the trustee’s compensation. ORS 130.710(2)(d). 
Changes in compensation may include a redetermination of the assets (or of their 
valuation) on which the fee will be based; or a change in the periodic base fee, 
percentage compensation rate, hourly rate, termination fee, or transaction charges. 

§ 6.5-4(d) Notice of Proposed Trustee Action 

If the trustee perceives that a proposed course of action may be controversial 
or the trustee wishes to be insulated from future objections by beneficiaries, the 
trustee may choose to provide advance notice to the beneficiaries and an 
opportunity to object before taking the action. In such cases, the trustee may use 
the notice of proposed action (NOPA) process set forth in ORS 130.733. The 
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NOPA process allows the trustee to confidently undertake a course of action with 
the prior consent of the beneficiaries (either express consent or implied consent 
after the period for objection has passed). Only if a beneficiary objects, and the 
trustee still wishes to pursue the action, would the trust incur the expense and 
possible delay of a court hearing on the matter.  

The notice must 

 clearly inform the beneficiary of the right to object to the proposed 
action, the manner in which to object and the date the objection must 
be received by the trustee; 

 state that the beneficiary’s right to object may be barred if the trustee 
does not receive an objection meeting the manner of objecting and 
date requirements; and 

 provide sufficient information about the proposed action to allow the 
beneficiary to make an informed decision. ORS 130.733(2)(a)–(c). 

A beneficiary’s right to object to a proposed action is barred if the 
beneficiary does not provide a written objection to the trustee within 45 days after 
the notice was sent (or such other longer deadline as stated in the notice). ORS 
130.733(2). If no objection is filed, the beneficiary is deemed to have consented to 
the proposed action. ORS 130.733(3). 

If the trustee receives an objection, the trustee may still take the proposed 
action or send subsequent notices regarding the same or similar proposed actions; 
however, the trustee does so knowing that the objector may pursue an action 
against the trustee. See ORS 130.733(4). 

The limitations ORS 130.733(3) places on a beneficiary who fails to object 
after receiving a notice of proposed action do not apply to the following: 

 allowance of the trustee’s compensation; 

 settlement of trust accounts or the trustee’s report; 

 sale of trust property to the trustee or sale of the trustee’s property to 
the trust; 

 exchange of trust property for property of the trustee; 

 grant of an option to the trustee to purchase trust property; 
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 allowance, payment or settlement of a trustee’s claim against the trust; 

 compromise or settlement of a claim, action or proceeding by the trust 
against the trustee; or 

 extension, renewal or modification of the terms of a debt or other 
obligation of the trustee owing to or in favor of the trust. 

ORS 130.733 was added to ORS chapter 130 in 2013 and is not contained in 
the Uniform Trust Code.  

§ 6.5-4(e) Necessity for Trustee Reports 

The settlor may establish the trustee’s duty to provide reports in the trust 
instrument. However, the settlor’s ability to modify or waive the reporting annual 
requirement is limited by the mandatory rules set forth in ORS 130.020(2) and 
ORS 130.710. See § 6.5-4 (duty to report). 

ORS chapter 130 establishes no reporting requirements with regard to the 
settlor of a revocable living trust. Therefore, the trustee’s reporting requirements 
will be those set forth in the trust instrument and any other instructions received 
from the settlor.  

At least annually, and subject to ORS 130.710(8) and (10), the trustee of an 
irrevocable trust must provide permissible distributees of trust income or principal, 
and qualified beneficiaries upon request, with a report that 

 lists trust property and liabilities; 

 shows the market value of trust assets, if feasible; 

 details all receipts and disbursements of the trust; and 

 states the source and amount of the trustee’s compensation.  

ORS 130.710(3)(a). 

See § 6.5-4(f) for a detailed discussion of the statutes governing who must 
receive the trustee’s report. 

The Oregon UTC employs the term report instead of accounting to avoid 
any inference that the trustee’s report must use a particular format or degree of 
formality.  

The reporting requirement might even be satisfied by providing the beneficiaries 
with copies of the trust’s income tax returns and monthly brokerage account 
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statements if the information on those returns and statements is complete and 
sufficiently clear. The key factor is not the format chosen but whether the report 
provides the beneficiaries with the information necessary to protect their interests.  

ORS 130.710 cmt, printed in Valerie J. Vollmar, The Oregon Uniform Trust Code 
and Comments, 42 Willamette L Rev 187, 362 (2006). 

The trustee must keep “clear, complete, and accurate books and records” of 
all trust transactions. Restatement (Third) of Trusts § 83 (2007). If the trustee fails 
to keep proper accounts and records, all doubts are generally resolved against the 
trustee because the trustee is the sole person positioned to know all of the facts and 
cannot be allowed to gain an advantage from such failures. Austin Wakeman Scott 
& William Franklin Fratcher, 2A Scott on Trusts § 172 (4th ed 1987); see 
Restatement § 83 cmt a(1). 

If a permissible distributee or a qualified beneficiary requests information 
beyond those items listed in ORS 130.710 (e.g., copies of source documents like 
canceled checks), the trustee should, if reasonable, provide it if not confidential. 
However, ORS 130.710(6) requires the beneficiary to request information about a 
single trust identified in such a manner as to be locatable. Further, the trustee may 
assess a reasonable fee for reimbursement of the expense incurred in producing the 
additional information. ORS 130.710(5); Scott & Fratcher, 2A Scott on Trusts 
§ 173. If the trustee is bound by confidentiality restrictions with regard to 
particular information, then the beneficiary who requests such information must 
agree to be bound by the same restrictions prior to receiving the information. ORS 
130.710(7).  

§ 6.5-4(f) Parties Entitled to Trustee Report 

While the settlor of a revocable trust is living, the sole person entitled to a 
trustee report is the settlor. ORS 130.710(9). Despite this provision, a nonsettlor 
trustee should always maintain adequate records of trust administration during the 
period the settlor is living so that the trustee could provide qualified beneficiaries 
with information about that period if requested after the settlor’s death. In Tseng v. 
Tseng, 271 Or App 657, 674, 352 P3d 74, rev den, 358 Or 69 (2015), the Oregon 
Court of Appeals construed ORS 130.710(1) as allowing the qualified 
beneficiaries, after the settlor’s death, to receive from the trustee “whatever 
material facts they need to take steps to protect their beneficial interests under the 
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terms of the trust” including information about trust administration during the 
settlor’s lifetime. 

After the death of the settlor, under ORS 130.710(8) only the settlor’s 
spouse is entitled to receive the report if 

 the spouse survives the settlor; 

 the spouse is financially capable; 

 the spouse is the only permissible distribute; and 

 all other qualified beneficiaries are descendants of the spouse. 

If the conditions of ORS 130.710(8) are not met, the trustee must provide the 
trustee’s report to each permissible distribute entitled to receive trust income or 
principal and those qualified beneficiaries who request the report. ORS 
130.710(3)(a). 

PRACTICE TIP: It may be advisable for the trustee to include with the 
annual report a form to update contact information and to notify the trustee 
of any births and deaths of qualified beneficiaries.  

A permissible distributee is defined as a beneficiary “currently eligible to 
receive distributions of trust income or principal,” whether mandatory or 
discretionary. ORS 130.010(10). A qualified beneficiary is defined as a beneficiary 
who 

(1) is a permissible distributee on the date the beneficiary’s qualification 
is determined;  

(2) would be a permissible distributee if the interests of all permissible 
distributees terminated on the date the beneficiary’s qualification is determined; or 

(3) would be a permissible distributee if the trust terminated on the date 
the beneficiary’s qualification is determined.  

ORS 130.010(14).  

ORS 130.710(10) requires the trustee to provide the annual report to a 
beneficiary whose only interest in the trust is the distribution of a specific asset or 
of a specific amount of money only if the distribution has not yet been made and a 
notice of the right to a trustee’s report was provided. 
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In the case of an incapacitated or minor beneficiary, the trustee’s report may 
be provided to a representative of the beneficiary under ORS 130.100 to 130.120. 
Under ORS 130.110, parents and other fiduciaries (conservators, agents, trustees, 
and personal representatives) may represent and bind a beneficiary to the extent 
there is no conflict of interest between the representative and person represented 
with respect to the matter. Providing notice, information, or reports to a person 
who may represent the beneficiary has the same effect as if provided directly to the 
beneficiary. ORS 130.100(1). The consent by a representative is binding on the 
represented person unless the represented person “objects to the representation 
before the consent would otherwise have become effective.” ORS 130.100(2).

A qualified beneficiary may waive the right to the trustee report, but can 
withdraw the waiver in the future. ORS 130.710(4).

Absent a court order to the contrary, a trustee is not required to file trust 
accountings in a court. 

PRACTICE TIP: A conservatorship proceeding may be initiated in order 
for the conservator to create a first-party special-needs trust (also known as a 
“payback” or “d(4)(A) trust”) pursuant to 42 USC section 1396p(d)(4)(A). 
Some Oregon probate courts then require the conservatorship to remain 
open, usually as long as trusts funds remain above a set value, to require the 
trustee to file annual trustee reports with the court.

§ 6.5-4(g) Frequency of Accountings 

Under ORS 130.710(3)(a), the trustee is required to report at least annually 
but the trust instrument may provide for more frequent reports. 

In addition, a former trustee may be required by the successor trustee or the 
court to provide a report for the period that has elapsed from the prior report if no 
cotrustee remains in office. ORS 130.710(3)(b). 
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Form 6-3 Notice of Trust Existence and Information to Qualified Beneficiaries 
 

NOTICE OF TRUST EXISTENCE AND 
INFORMATION TO QUALIFIED BENEFICIARIES 

(ORS 130.515(1)(b) and ORS 130.710(2)(c)) 
 
To: Recipient list attached as Exhibit 1. Alternate: 
To: [beneficiary name] [beneficiary name] [beneficiary name] 
 [beneficiary address] [beneficiary address] [beneficiary address] 

 
This notice is provided to you as required under Oregon law. You have been named as a 

beneficiary of the [trust name] Trust created by Trust Agreement dated [trust date] (the “Trust”). 
[trustee name], the Trustee, hereby provides you with the following information: 

(1) The [Settlor/Trustor] of the Trust was [trustor name]. 
(2) [settlor name] died on [date]. 
(3) Upon [settlor name]’s death, the Trust became irrevocable.  
(4) The Trust will be administered in [County], Oregon. 
(5) [trustee name] is Trustee of the Trust. [trustee name]’s contact information is as 

follows: [trustee name] 
 [trustee address line 1] 
 [trustee address line 2] 
 Phone: [trustee phone] 
 Email: [trustee email] 
(6) You have the right to an annual report of trust income or principal and a listing of 

trust property and liabilities. Additional information may be obtained from the Trustee. 
(7)  Under ORS 130.515(1)(b) any legal right you may have to commence a 

proceeding contesting the Trust ends four months from the date this notice is mailed to you. 
(8) The Trustee’s attorney is: [attorney name], Attorney 
 [attorney firm] 
 [attorney address line 1] 
 [attorney address line 2] 
(9) A copy of the Trust Agreement, dated [trust date], accompanies this notice. 

Alternate: A copy of the Amended and Restated Trust Agreement, dated [trust date], 
accompanies this notice. Alternate: Copies of the Trust Agreement, dated [trust date], along with 
all amendments thereto, accompany this notice. 

DATED: __________, 20___. 
 

 /s/__________________________ 
[trustee name] Trustee 

 
COMMENT: See § 6.5-4(b). 
CAVEAT: This form is illustrative only. Each lawyer must depend on his or her own legal 

research, knowledge of the law, and expertise in using or modifying this form. 
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§ 6.9-9(e) Termination Procedures

To the extent reasonable under the circumstances, the trustee should make

expeditious distribution of trust property to the beneficiaries entitled to receive the 
property once a terminating or partially terminating event occurs. ORS 130.730(2). 
“However, a trustee is entitled to retain a reasonable reserve for payment of debts, 
expenses, and taxes.” ORS 130.730 cmt, printed in Valerie J. Vollmar, The Oregon 
Uniform Trust Code and Comments, 42 Willamette L Rev 187, 377 (2006).

Holding a reserve does not continue the trust for tax purposes. Rather, a trust 
“will be considered as terminated when all the assets have been distributed except 
for a reasonable amount which is set aside in good faith for the payment of 
unascertained or contingent liabilities and expenses (not including a claim by a 
beneficiary in the capacity of beneficiary).” Treas Reg § 1.641(b)-3(b).

In preparation for terminating the trust, the trustee should estimate liquidity 
needs, determine whether assets must be sold, and, if so, identify which ones. In 
choosing the assets to sell, the trustee should be guided by the same principles that 
govern investment decisions. The trustee should consider the tax impact of the 
sale, any instructions in the trust agreement, and the desire of beneficiaries to have 
specific assets distributed in kind.

§ 6.9-9(e)(1) Final Trustee’s Report and Plan for Distribution

The trustee must send a final trustee’s report to all beneficiaries of a 
terminating or partially terminating trust for their approval. The final trustee’s 
report should include a proposed plan for distribution. See Form 6-6.
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NOTE: A notice of proposed trustee action under ORS 130.733 cannot 
substitute for the trustee’s final report and plan for distribution. That 
provision expressly does not apply to the settlement of trust accounts or a 
trustee’s report. ORS 130.733(3)(b). 

PRACTICE TIP: A proposed distribution schedule should be sent to all 
beneficiaries of a terminating (or partially terminating) trust in the ordinary 
course of administration. Along with the schedule, the trustee should include 
a consent form to be returned to the trustee if the beneficiary approves. 
Along with the schedule, the trustee should provide the beneficiary with 
notice of the beneficiary’s right to object. Following is an example of the 
language that should be contained in the notice: “You, as the beneficiary of 
the above referenced trust have the right to object to the trust distribution as 
shown on the enclosed schedule. Your failure to object within [number of] 
days of the day the schedule was sent will result in the termination of your 
right to object to the distribution as proposed in the enclosed plan.” The 
notice may also inform the beneficiaries that if the trustee receives an 
objection to the schedule that cannot be resolved, the trustee will seek 
judicial approval of the plan for distribution. 

The trustee should also give each trust beneficiary an inventory and an 
accounting. Charles E. Rounds, Jr., Eric P. Hayes & Augustus Peabody Loring, A 
Trustee’s Handbook § 8.2.4 (1998) (includes a comprehensive trust termination 
checklist). The amount available for distribution will be determined after the 
trustee estimates the expenses to be incurred in closing out the trust and 
distributing its property. The lawyer may assist in identifying the tasks to be 
performed. The trustee should set aside a reserve fund sufficient to cover these 
anticipated expenses (e.g., accountant’s fees for preparing the final fiduciary tax 
returns). See § 6.9-9(e) (termination procedures). 

The trustee must determine which assets will be distributed pro rata and 
which will not. Pro rata distribution means that each beneficiary will receive part 
of each asset. Because beneficiaries may have very different intentions with regard 
to use or disposition of a particular asset, pro rata distribution may not be desirable. 
This is particularly true in the case of real property. Instead, the trust instrument or 
statute may empower the trustee to distribute property non pro rata, on the basis of 
its value. In other words, the trustee can choose which assets will be distributed to 
each beneficiary as long as the total value of each share matches the amount or 
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percentage set out in the trust instrument. It is particularly important that the 
trustee base such decisions on reliable, current valuations. Even if the trustee has 
authority to make non pro rata distributions, where assets are not fungible, the 
trustee may wish to communicate this intent to the beneficiaries in advance. 
Beneficiaries may have strong preferences about which assets they receive as part 
of their distributions. 

Unless the trust explicitly directs otherwise, real property will pass to the 
beneficiary subject to all liens and encumbrances such as mortgages or property 
taxes. This means that inquiries will need to be made in advance of distribution to 
determine if the lender will allow the beneficiary to assume the mortgage or 
whether the beneficiary will need to refinance a new mortgage.  

If property is to be distributed in kind (instead of first being converted to 
cash), the trustee should attempt, to the extent possible, to equalize the tax impact 
of variations in the basis of the property distributed. For example, a distribution of 
cash would not have the built-in gains (and associated tax consequences) that 
savings bonds would have. In such cases, if the bonds cannot be neatly divided, the 
trustee may decide it is preferable to sell them and distribute the proceeds to the 
beneficiaries. 

The accounting should include the beneficiary-distributee’s tax basis in any 
property distributed in kind. The trustee should also do the following: 

(1) Ask the remainder beneficiaries for distribution instructions (e.g., 
transfer shares intact to the beneficiary’s investment account; wire funds to a bank 
account or provide a check). 

(2) Obtain taxpayer identification numbers and any other required 
information about each beneficiary. 

(3) Obtain receipts from the beneficiaries. The receipts may include 
release and indemnity language. See § 6.9-9(e)(4) (beneficiary release). 

Once the details of the distribution plan have been resolved, the trustee 
should convey the trust assets to the beneficiaries (or to the fiduciary when a 
custodian or other fiduciary is to receive the assets).  
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§ 6.9-9(e)(2) Distribution Value of Assets 

The trustee must determine the value of the noncash assets as of the date 
they are to be distributed. In-kind distribution of other assets presents unique 
valuation issues.  

Real Property. If the date-of-death valuation obtained by the trustee after the 
death of the settlor, or the value of the real property on the date it was otherwise 
transferred to the trust, does not accurately reflect the value on the date of 
distribution, the trustee should obtain a new appraisal.  

Securities, Bonds. If stocks, bonds, or other relatively volatile assets are to 
be distributed in kind, changes in value between the time of the trustee’s report and 
final distribution can present a significant concern. The trustee should, with the 
cooperation of the beneficiaries, open a new investment account for each 
beneficiary to receive his or her share of the account held in the trust. When the 
beneficiaries will receive equal shares, fluctuations in value between the date of the 
trustee’s final report and the date of distribution are less problematic. The trustee 
can work with the broker to develop a division plan for the trust account that 
divides the assets as equally as possible among the beneficiaries. Once the trustee 
has the consent of all beneficiaries to the trustee’s final report, the broker simply 
divides the assets according to the division plan and makes up any date-of-
distribution differences in value with cash held in the trust investment account.  

Closely Held Business Interests; Partnership Interests. In a closely held 
business or partnership, it can be difficult to determine if the date-of-death 
valuation obtained by the trustee after the death of the settlor continues to 
accurately reflect the value on the date of distribution. If a great deal of time has 
passed, and the interests will not be distributed pro rata, the trustee may need to 
obtain a new valuation or otherwise make an adjustment for postvaluation date 
changes, depending on the type of business. 

Promissory Notes. A trust may carry a promissory note on its balance sheet 
at the amount of the debt yet to be repaid. However, the distribution value of the 
promissory note may need to be discounted to account for risk inherent in the 
investment, the adequacy of the interest rate, and the illiquidity of the promissory 
note (if not already reflected in the interest rate). For example, a beneficiary who 
receives a promissory note as part of his share runs the risk of not receiving 
payment in full (e.g., depending on the current financial situation of the borrower, 
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whether the note is secured, and the default remedies under the note) and that the 
interest rate may not be an adequate trade-off for the delay in receiving return of 
the principal. 

§ 6.9-9(e)(3) Transferring Property to Beneficiaries 

In transferring property from the trust to a beneficiary, the trustee can 
generally use the same types of conveyance documents that are used to fund the 
trust. See § 6.2-3(a) to § 6.2-9(b). 

In transferring real property, the trustee should use the equivalent of a 
bargain-and-sale deed or a special warranty deed. The trustee should generally not 
use the equivalent of a statutory warranty deed because this would subject the 
trustee to potential liability for the relevant warranties after the trustee has 
distributed all of the trust property.  

PRACTICE TIP: A beneficiary may request that the trustee transfer the 
property to the beneficiary and the beneficiary’s spouse as owners. If the 
spouse is not also a beneficiary, the trustee should decline to do so because it 
may become important later in a property dispute or divorce. The trustee’s 
legal responsibility is to transfer the property to the beneficiary, following 
the settlor’s wishes.  

§ 6.9-9(e)(4) Release by Beneficiary 

A trustee may request that a beneficiary release the trustee from liability for 
breach of trust (e.g., Form 6-8). This is particularly important before making 
distributions that will terminate or partially terminate a trust. ORS 130.730(3). 
However, a release is invalid to the extent  

(a)  [t]he release was induced by improper conduct of the trustee; or 

(b)  [t]he trustee failed to adequately disclose to the beneficiary, at the time of 
the release, the material facts relating to the breach or sufficient information to 
enable the beneficiary to know of a potential claim or to inquire into the existence 
of a breach or potential claim. 

ORS 130.730(3). The validity of a release may also be affected by the capacity of 
the beneficiary at the time the release was executed. See Restatement (Second) of 
Trusts § 216 (1959). 

If the beneficiary will not agree to sign a release, the trustee must still make 
the distribution to the beneficiary. If the trustee is concerned about whether a 
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release will be forthcoming, the trustee may seek court approval of the final trustee 
report and plan of distribution under ORS 130.050(1) and (3). Otherwise, the 
trustee is left to rely on the retention of an adequate reserve to defend against a 
beneficiary challenge and the completeness of the disclosures made in or prior to 
the final accounting along with either the beneficiaries’ express consent to the 
report or the running of the time limit for making an objection.  

The trustee may also seek indemnification (e.g., Form 6-9) from the 
beneficiaries for potential tax liabilities that may result from an audit of a deceased 
settlor’s personal income tax returns or for estate or fiduciary income tax returns 
filed by the trustee for which the statute of limitations has not yet run. 

PRACTICE TIP: Even if the beneficiaries execute a tax indemnification 
agreement, the trustee would be well advised to hold a reasonable reserve to 
pay for the costs of defending an audit until the statutes of limitations have 
run. 

§ 6.9-9(e)(5) Distributions to Alien Beneficiaries 

Special tax rules relate to payments to beneficiaries who are nonresident 
aliens. To comply with federal tax withholding and reporting rules, before making 
distributions to foreign beneficiaries, fiduciaries and lawyers must determine the 
beneficiaries’ tax status and whether the income distributed is subject to the special 
30 percent withholding requirement. The 30 percent withholding rate may be 
reduced under a provision of a tax treaty. See Treasury Regulation section 1.1441-
4(b)(6), Treasury Regulation section 1.1441-3(a), and Treasury Regulation section 
1.1441-5 for rules governing when a withholding agent is required to withhold tax, 
the documentation that can be relied on to establish the status of a payee, and 
whether an exemption or a reduced rate of withholding should apply. Withholding 
for nonresident aliens is reported on IRS Form 1042-S. IRC §§ 871–872; IRC 
§ 875. 

The trustee should ascertain certain information, including the following:  

 each beneficiary’s income tax filing status, both in the United States 
and in the country of residence; 

 the potential relevance of tax treaty provisions advantageous to the 
beneficiaries applicable to each foreign jurisdiction; 
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information on applicable law changes, including the standards for
making distributions and reporting them in the beneficiary’s foreign
jurisdiction to ensure proper reporting;

proper allocation of receipts and disbursements between income and
principal under local law and the governing instruments. Lawrence H.
McNamara, Jr., Reporting Trust and Estate Distributions to Foreign
Beneficiaries (Part I), The Tax Adviser, Nov 30, 2012,
www.thetaxadviser.com/issues/2012/dec/mcnamara-dec12.html.



Chapter 4—Basic Trust Administration

 4–46Basic Trust Administration

Form 6-6 Trustee Report and Plan for Distribution 
 

TRUSTEE REPORT AND 
PLAN FOR DISTRIBUTION OF TRUST 

([trust name] Trust) 
The Trustee, [trustee name], presents this Trustee’s Report and Plan for Distribution of 

Trust, covering the period [beginning date] through [ending date] (“reporting period”).  
1. 

Asset Schedule. A complete and accurate statement of all assets owned by the Trust at 
any time during the reporting period and the Trustee’s estimate of the value of each asset is 
attached as Exhibit 1. 

2. 
Receipts and Disbursements. Exhibit 2 contains a complete and accurate schedule of 

funds received in and disbursed from the Trust checking account held at [bank name] ending in 
[last 4 account number], along with a copy of the [beginning date bank statement] and closing 
statement for the account. Exhibit 3 contains a complete and accurate schedule of funds received 
in and disbursed from the Trust checking account held at [bank name] ending in [last 4 account 
number], along with a copy of the opening and most recent statement for the reporting period. 
Exhibit 4 contains a complete and accurate schedule of funds received in and disbursed from the 
Trust savings account held at [bank name] ending in [last 4 account number], along with a copy 
of the opening and most recent statement for the reporting period.  

3. 
Investment Account. Exhibit 5 contains statements for the investment account held at 

[brokerage name] and ending in [last 4 account number] during the reporting period. 
4. 

Narrative Description of Changes during the Reporting Period. During the reporting 
period, the following changes in the assets or financial circumstances occurred: 

(1) The Trustee closed the checking account held at [bank name] ending in [last 4 
account number] on [date account closed]. 

(2) The Trustee opened the [bank name]checking account ending in [last 4 account 
number] and the savings account ending in [last 4 account number] on [date accounts opened]. 

(3) The Trustee sold the real property located at [real property address] on [date of 
sale] for [sale price]. The net proceeds after payment of all expenses of sale totaled [net 
proceeds]. The HUD final seller statement is attached as Exhibit 6. 

(4) The Trustee liquidated the investment account held at [brokerage name] and 
ending in [last 4 account number] and deposited the funds into the [bank name] checking 
account ending in [last 4 account number]. 

(5) The Trustee collected the proceeds of the life insurance policy from [insurance 
company name] and deposited the funds into the [bank name] checking account ending in [last 4 
account number]. The final statement is attached as Exhibit 7. 

5. 
Trustee’s Fee. The Trustee is entitled to receive a reasonable Trustee fee. The Trustee 

has calculated the Trustee fee of [trustee fee] as follows: 
6. 

Attorney Fees and Costs. During the reporting period, the Trustee paid attorney fees and 
costs in the amount of [attorney fees/costs paid] to [law firm], for representation of the Trustee. 
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The Trustee will retain a reserve of [attorney fees/cost reserve] for payment of final attorney fees 
and costs. Any funds remaining after payment of the attorney fees and costs will be distributed to 
the beneficiaries. 

7. 
Tax Returns. The Trustee filed the following required tax returns: 
(1) The [Settlor’s/Trustor’s] final personal income tax returns. 
(2) [Federal and] Oregon estate tax return[s]. 
(3) Federal and state fiduciary income tax returns for the tax year ending [tax year 

end date]. 
Copies of the tax returns are available upon request. The Trustee is holding [tax 

preparation reserve] in reserve for preparation of the final fiduciary income tax returns. Any 
funds remaining after payment of the tax preparation fee will be distributed to the beneficiaries.  

Each beneficiary will receive a form K-1 stating the income and/or deductions reportable 
on the beneficiary’s personal income tax returns for [tax year] in connection with the trust’s final 
fiduciary income tax returns. The beneficiaries should wait to file their tax returns until they have 
received their K-1. The beneficiaries are informed that the statute of limitations for audit of the 
returns by the taxing authorities has not expired. If there is an audit of the trust returns and it is 
determined that additional taxes are due, the beneficiaries are liable for such taxes to the extent 
of their distributions from the trust. 

8. 
Current Trust Assets and Proposed Plan for Distribution. The Trustee is ready to 

make final distributions to each of the beneficiaries, pay the remaining administrative expenses, 
and terminate the trust. The proposed distribution of the funds is attached as Exhibit 8. 

9. 
Projected Termination Date of Trust. The Trustee plans to terminate the Trust as soon 

as the Trustee has received signed consents to the Plan for Distribution from all beneficiaries. If 
the beneficiaries do not consent to the Plan for Distribution, the Trustee will have to cancel this 
Plan for Distribution and file a judicial accounting with the court.  
 

DATED: __________, 20___. 
 
   
 /s/__________________________ 

[trustee name], Trustee 
 
Trustee: 
[address line 1] 
[address line 2] 
Phone: [phone] 
 

COMMENT: See § 6.9-9(e)(1), § 6.9-9(e)(6). 
CAVEAT: This form is illustrative only. Each lawyer must depend on his or her own legal 

research, knowledge of the law, and expertise in using or modifying this form. 
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Basic Trust Administration
Stephanie E. Carter

Initial Meeting – Post-Death Administration

 Initial phone call reporting death and scheduling meeting
 Conflict check
 Questions about funeral arrangements
 Number of long- and short-form death certificates
 If the trustee wishes to have others present at the meeting,   

discuss confidentiality issues. Ensure trustee understands 
only he or she would be the client.

 Documentation to bring to the meeting
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Initial Meeting – Post-Death Administration

 Review the initial asset list
 Titling of real estate, bank/credit union accounts, investment 

accounts, vehicles
 Assets passing by beneficiary designation, joint ownership
 Were jointly owned assets in that form for convenience only?
 Date of death asset values
 Outstanding loans to family members and others
Advancements

Initial Meeting – Post-Death Administration

 Review post-death administration checklist
 Documents to locate and keep on hand
 Tips for organizing to facilitate reporting
 List of tasks generally necessary
 Applicable tax deadlines and who will prepare tax    

returns



Chapter 4—Basic Trust Administration

 4–51Basic Trust Administration

Initial Meeting – Post-Death Administration

 Receive and, if applicable, electronically record fact of death 
in county records

 Review trust terms
 Discuss trustee duties
 Complete form SS-4 and obtain EIN

Initial Meeting – Post-Death Administration

 Prepare and execute Certification of Trust
 Provide one or more copies of the packet to use with 

financial institutions 
 Discuss the target date for the next meeting, and 

documentation to bring
 Send follow-up summary email
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Trustee’s Duties

 Duties imposed by trust agreement
 Duties imposed by common law
 Duties imposed by statute

Trustee’s Duties

 Duties imposed by trust agreement
 Administer the trust in good faith and in accordance with 

its stated terms or purposes
 Manifestation of the settlor’s intent evident through trust 

terms
 If uncertain or ambiguous, then extrinsic evidence as to 

intent
 Exception if terms of trust are unlawful, contrary to public 

policy or impossible
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Trustee’s Duties

 Duties that cannot be modified or eliminated by trust 
agreement
 Duty of trustee to act in good faith and in accordance with 

trust purposes
 Duty to provide certain notices, information and reports

Trustee’s Duties

 Duties imposed by common law or statute
 Duty to administer the trust in good faith and in 

accordance with its terms and purposes, the interests of 
the beneficiaries, and statute

 Duty of loyalty
 Duty of impartiality
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Trustee’s Duties

 Duties imposed by common law or statute
 Duty of prudent administration
 Duty regarding delegation
 Duty to control and protect trust property
 Duty to keep records
 Duty to inform and report
 Duty to comply with Prudent-Investor Rule

Notices

 Notice upon change in trustee
 Notice of trust existence
 Notice of change in trustee compensation
 Notice of proposed trustee action
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Trustee Report - ORS 130.710(3)(a)

 At least annually after death of settlors (or settlor and 
spouse) and at termination of trust

 Contents
 List of trust property and liabilities
 State market value of trust assets, if feasible
 Detail all receipts and disbursements from trust
 State source and amount of trustee’s compensation

 Use of term report instead of accounting

Trustee Report - ORS 130.710(3)(a)

 Trustee must keep clear, complete, and accurate books and 
records

 If the trustee fails to keep proper records, doubts are 
generally resolved against the trustee

 If beneficiaries request information beyond that required by 
ORS 130.710(3)(a), the trustee must provide the information, 
if reasonably possible, if it is not confidential
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Termination and Distribution of Trust

 Trustee should make expeditious distribution of trust 
property

 Trustee may retain a reasonable reserve for payment of 
debts, expenses and taxes

 Timing of
 Distribution of specific gifts
 Partial distributions
 Liquidity needs (vs. specific assets beneficiaries want in kins)

Termination and Distribution of Trust

 Final trustee’s report and plan for distribution
 Total assets at time of report
 Less reserves for professional fees (attorney, CPA)
 Less trustee fee
 Less reserve for anticipated final expenses
 = Amount distributable

 List of beneficiaries, % interest, form of distribution

Beneficiary % Interest Distribution
Mary Smith 40% Cash $200,000
John Smith 40% Cash $50,000; Real Property $150,000
Tom Smith 20% Cash $20,000; Distribution of Promissory Note $20,000
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Termination and Distribution of Trust

 Notice of right to object and consent form
“You have the right to object to the trust distribution as shown on the enclosed schedule. Your 
failure to object within [number of] days of the day the schedule was sent will result in the 
termination of your right to object to the distribution as proposed in the enclosed plan. If 
the trustee receives an objection to the schedule that cannot be resolved, the trustee will seek 
judicial approval of the plan for distribution”

Termination and Distribution of Trust

 As part of final report, trustee should:
Ask the remainder beneficiaries for distribution 

instructions (e.g., transfer shares intact to the 
beneficiary’s investment account; wire funds to a 
bank account or provide a check)

 Obtain taxpayer identification numbers and any other 
required information about each beneficiary

 Obtain receipts from the beneficiaries. The receipts may 
include release and indemnity language.
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Fixing Broken Irrevocable Trusts 
 
I. Identify the Issues 

A. What is the client’s objective, and is it obtainable? 

B. What are the tax consequences and considerations? 

C. Is there an easy fix making a modification unnecessary? 

1. Is the trust revocable? 

2. Does the trust agreement offer a solution within the document? 

II. Evaluate Procedural Options 

A. Instances Where Trustee Can Modify 

1. Trust document contains provisions allowing for change in question.  
Most defaults of the UTC can be modified in the trust agreement – ORS 
130.020(3). 

2. ORS 130.215 – Modification or termination of uneconomic trust. 

a. If the trustee concludes that the value of the trust property is 
insufficient to justify the cost of administration, the trustee may 
terminate the trust.   

(i) The Trustee must give notice to the qualified beneficiaries; 
and 

(ii) The trustee may not terminate a trust if the trustee is a 
qualified beneficiary of the trust or has a duty of support 
for a qualified beneficiary of the trust. 

ORS 130.215(1). 

b. See Section II.C.3 (below) re application of this statute when court 
involvement is indicated. 

3. ORS 130.230 – Combination and division of trusts. 

a. A trustee may combine two or more trusts into a single trust or 
divide a trust into two or more separate trusts.  ORS 130.230(1)(a) 
and (b). 

b. The trustee must  

(i) Provide notice to all qualified beneficiaries; 
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(ii) Consider the individual rights of each beneficiary; 

(iii) Exercise due care and prudent judgment; 

(iv) Consider the terms of the trust instrument and amendments 
as well as all applicable statutes; and 

(v) Take the action only if the result does not materially impair 
the rights of any beneficiary or adversely affect 
achievement of the trustor’s intent. 

ORS 130.230(2). 

c. Combination or division of trusts by the trustee is only available 
for trusts executed after January 1, 2016, and to trust proceedings 
commenced on or after May 15, 2017 (the effective date of this 
section).  If the trust agreement is older, the trust could be modified 
using other procedures, such as a nonjudicial settlement agreement 
under ORS 130.045 or modification by consent under ORS 
130.200. 

B. Instances Where Everyone Agrees 

1. ORS 130.200 – Modification or termination of irrevocable trust by 
consent. 

a. An irrevocable trust may be modified or terminated with court 
approval upon consent of the settlor and all beneficiaries who are 
not remote interest beneficiaries.  ORS 130.200(1). 

b. An advantage to seeking court approval is that trust may be 
modified or terminated even if the proposed change/termination is 
inconsistent with a material purpose of the trust. 

c. The court may terminate a trust upon consent of all beneficiaries 
who are not remote interest beneficiaries if the court concludes that 
the trust is not necessary to achieve any material purpose of the 
trust.  ORS 130.200(2). 

d. The court may modify an irrevocable trust upon consent of all 
beneficiaries who are not remote interest beneficiaries if the court 
concludes that the modification is not inconsistent with a material 
purpose of the trust.  ORS 130.200(2). 

e. The court may approve a modification or termination of a trust 
without consent of all beneficiaries who are not remote interest 
beneficiaries if 
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(i) The court find that the trust could have been modified or 
terminated if all beneficiaries who are not remote interest 
beneficiaries had consented; and 

(ii) The interests of any beneficiary who does not consent will 
be adequately protected. 

ORS 130.200(5)(a) and (b). 

2. ORS 130.205 – Modification or termination because of unanticipated 
circumstances or inability to administer trust effectively. 

a. A trustee may terminate a trust if 

(i) Doing so is appropriate by reason of circumstances not 
anticipated by the settlor; 

(ii) Termination will not be inconsistent with a material 
purpose of the trust; 

(iii) All qualified beneficiaries agree to the termination 
(including the Attorney General if the trust is a charitable 
trust); and 

(iv) The trustee is not a beneficiary of the trust and has no duty 
of support for any beneficiary of the trust. 

ORS 130.205(3).  See Section II.C.1 below for application of this 
statute with court involvement. 

b. If a trust is terminated under this section, the trustee must distribute 
the trust property in a manner consistent with the trust’s purposes.  
ORS 130.205(4).  

3. ORS 130.045 – Nonjudicial settlement agreements. 

a. Under Oregon law, it is possible to enter into a nonjudicial 
agreement to modify or interpret a trust.  Nonjudicial settlement 
agreements (“NJSA”) are governed by the Uniform Trust Code, as 
adopted in Oregon and specifically ORS 130.045 and are separate 
from the judicial proceedings available to terminating, modifying, 
reforming, or interpreting trusts under ORS 130.195,  130.200, 
130.205, 130.210, 130.215, 130.220, and 130.225. 

b. The subject matter of the NJSA may be about “any matter 
involving a trust” that “includes terms and conditions that could be 
properly approved by the court” under the Uniform Trust Code 
(ORS Chapter 130) or other applicable law.  ORS 130.045(3) and 
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(4).  However, the NJSA must not violate a material purpose of the 
trust.  ORS 130.045(4).  The matters listed in Chapter 130 are as 
follows: 

(i) The interpretation or construction of the terms of the trust 
or other writings that affect the trust. 

(ii) The approval of a trustee’s report or accounting. 

(iii) Direction to a trustee to refrain from performing a 
particular act or the grant to a trustee of any necessary or 
desirable power. 

(iv) The resignation or appointment a trustee or co-trustee and 
the determination of a trustee’s compensation. 

(v) Transfer of a trust’s principal place of administration. 

(vi) Liability of a trustee for an action or failure to act relating 
to the trust. 

(vii) Determining classes of creditors, beneficiaries, heirs, next 
of kin or other persons. 

(viii) Resolving disputes arising out of the administration or 
distribution of the trust. 

(ix) Modifying the terms of the trust including extending or 
reducing the period during which the trust operates. 

ORS 130.045(5). 
 
c. Procedure 

(i) Identify Matter.  Typically, an interested party identifies an 
issue that requires interpretation such as in the examples 
above.  It could be any party to the trust, settlor, trustee, or 
beneficiary.   

(ii) Identify the Necessary Parties.  The “interested persons” 
are parties to a NJSA.  (See Section III below) 

(iii) Draft Agreement.  The attorney for the interested party 
wishing to modify, terminate interpret (etc.) the trust will 
draft the agreement, including the following: 

(a) Recitation of the facts, including history of the 
trust’s creation, changes to trustees and status of 
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beneficiaries, and whether the settlor is living or 
deceased. 

(b) A description of the matter to be interpreted, issue 
to be resolved, provision to be amended, etc.  If 
specific trust terms are to be amended, it is common 
either to (i) recite the substituted or additional 
language, or (ii) attach a new trust agreement or 
pages representing the revised provisions if lengthy.   

(c) Release.  In all cases, the trustee will want to be 
released from liability for taking any action 
contemplated by the NJSA.  The purpose of the 
NJSA may, in fact, be to authorize an action by the 
trustee, e.g., an accounting or taking a fee and how 
it was determined.  In other cases, the parties may 
be agreeing to remove a trustee, in which case the 
trustee will want to be released for all actions taken 
up to the date of removal, or approving the 
distribution of some part or all of the trust principal, 
in which case the trustee will want to be released 
from liability in connection with both the 
distribution and the actions taken up to the date of 
distribution.  The other interested parties should 
seek information and reports from the trustee prior 
to releasing the trustee from liability. 

(d) Governing law.  The NJSA should recite that the 
agreement is entered into pursuant to ORS 130.045 
and should also indicate the circuit court where the 
parties would file the NJSA, memorandum, or any 
subsequent action related to the NJSA (even though 
any such future proceeding would be optional). 

(e) A waiver of notice.  Under ORS 130.020 a settlor 
may waive notice, and if this waiver does not 
appear in the trust document and the settlor is still 
living and competent, some notice and reports may 
be waived by the settlor.  Under ORS 130.710, 
beneficiaries have the right to waive notice, and the 
agreement may state that all of the beneficiaries 
waive notice with respect to the issue at hand or 
prospectively for all future events for which notice 
may be waived. 

(f) An agreement by the interested persons to be bound 
by the terms of the NJSA and a statement that the 
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agreement constitutes the entire understanding of 
the parties. 

(iv) Circulate the draft NJSA among all of the interested 
persons and/or their counsel.  It is recommended that all 
parties to the agreement obtain their own counsel to review 
it on their behalf.  The drafting attorney should represent 
only one party and identify the party being represented in 
the agreement together with a statement that all other 
parties have had the option to be represented by counsel. 

(v) Execution.  All parties should sign the NJSA and the 
drafting attorney should circulated fully executed copies 
among all interested persons.  Since parties may not all sign 
the same document, it is recommended that a statement that 
the agreement may be signed in counterparts, all of which 
together will constitute one original. 

d. Option to File NJSA with Court. 

(i) Any interested party may file the NJSA or a memorandum 
summarizing its provisions with the circuit court for any 
county where trust assets are located or where the trustee 
administers the trust.  ORS 130.045(6) 

(ii) A party may wish to file the NJSA or memorandum in 
order to bind parties who are not interested persons.  
Without court approval, the NJSA is only binding on the 
parties to the agreement. ORS 130.045(3)(b).  For example, 
there may be future beneficiaries who are not qualified, and 
one or more parties may want the terms of the NJSA to 
apply to those beneficiaries. 

(iii) The interested party must pay a fee (currently $281), and 
the clerk will enter the agreement or memorandum of 
record in the court’s register.  ORS 130.045(6)(b). 

(iv) Within five days of filing, the filing party must serve notice 
of the filing and a copy of the agreement or memorandum 
on each beneficiary of the trust whose address is known at 
time of filing and who is not a party to the agreement.  ORS 
130.045(6)(c). However, a beneficiary may waive notice 
(ORS 130.045(7)(e)), and the NJSA may include such a 
waiver. 

(v) Beneficiaries in this case would be all persons who have a 
vested or contingent interest in the trust whether they are 
qualified or not. 
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(vi) Service may be made personally or by registered or 
certified mail, return receipt requested.  ORS 
130.045(6)(c). 

(vii) If no one objects within 60 days after filing, the agreement 
is binding on all beneficiaries who received notice or who 
waived notice. ORS 130.045(6)(d). 

(viii) If there are objections filed within 60 days after filing, the 
court will set a hearing date, and the objecting party must 
serve a copy of the objections on all of the beneficiaries 
who are parties to the agreement and who received notice 
of the filing and must give notice of the hearing date and 
place no fewer than ten days in ahead of the hearing.  ORS 
130.045(7)(a). 

(ix) After a hearing upon objections, the court shall approve the 
NJSA unless 

(a) The NJSA is not signed by all of the required 
parties; 

(b) The NJSA is not authorized under ORS 130.045; or  

(c) Approving the NJSA would not be equitable to 
beneficiaries who are not interested persons and 
who are not parties to the NJSA. 

ORS 130.045(7)(c). 

e. Material Purpose.  A NJSA cannot violate a material purpose of 
the trust.   

(i) The trust agreement may state a specific purpose with 
language that is clear with respect to such purpose.  For 
example, “the purpose of the trust is to provide an income 
interest for life to A, and the trust shall not be terminated or 
distributed prior to A’s death.”  A trust agreement with a 
clear directive such as this one to the trustee could not be 
modified to terminate and/or distribute early. 

(ii) A spendthrift provision in a trust agreement is presumed to 
be a material purpose of a trust.  ORS 130.200(3). 

4. ORS 130.615 – Appointment of New Trustee. 

a. If a vacancy in trusteeship cannot be filled by the provisions of 
trust agreement or a power granted to or reserved by a party, a new 
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trustee may be appointed by the Qualified Beneficiaries, acting 
unanimously.  ORS 130.615(3)(b). 

b. If the trust is a charitable trust (see Section III.C.5 below), the 
Attorney General’s office must act in harmony with the Qualified 
Beneficiaries to appoint a new trustee to fill the vacancy.  ORS 
130.615(4)(b). 

C. Instances Requiring Court Involvement 

1. ORS 130.205 – Modification of termination because of unanticipated 
circumstances or inability to administer trust effectively. 

a. The court may modify the administrative or dispositive provisions 
of a trust or terminate a trust if the modification or termination will 
further the purposes of the trust and the action is requested because 
of circumstances not anticipated by the settlor.  The modification 
must be made in accordance with the settlor’s probable intention to 
the extent practicable.  ORS 130.205(1). 

b. The court may also modify the administrative terms of a trust if 
continuing on its existing terms would be impracticable or wasteful 
or would impair the trust’s administration.  ORS 130.205(2). 

c. If a trust is terminated under this section, the trustee must distribute 
the trust property in a manner consistent with the trust’s purposes.  
ORS 130.205(4).  

2. ORS 130.210 – Cy pres. 

a. Limited application to prevent failure of charitable intent where 
dissolution of charitable beneficiary, changes in law, or 
unworkable restrictions. 

b. Trustee or other interested party my petition the court to prevent 
the failure of the charitable distribution to modify the gift or 
substitute a beneficiary through a modification of the trust 
consistent with the Settlor’s charitable purposes.  ORS 
130.210.(1)(c). 

3. ORS 130.215 – Modification or termination of uneconomic trust. 

a. The court may modify or terminate an uneconomic trust or remove 
the trustee and appoint a different trustee.  ORS 130.215(2). 

b. Upon termination of the trust, the trustee must be distribute the 
property in a manner consistent with the purposes of the trust.  
ORS 130.215(3). 
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c. Recommend using this procedure where not all parties agree or 
wish to consent or in cases where trustee wants court’s approval 
for liability or other purposes. 

4. ORS 130.220 – Reformation to correct mistakes. 

a. The court may reform a trust’s terms, even if unambiguous, to 
conform to the settlor’s intent. 

b. The person requesting the reformation must prove by clear and 
convincing evidence that both the settlor’s intent and the terms of 
the trust were affected by mistake or fact or law, whether in 
expression or inducement. 

5. ORS 130.225 – Modification to achieve settlor’s tax objectives. 

a. The court may modify the terms of a trust to achieve the settlor’s 
tax objectives if the modification is not contrary to the settlor’s 
probable intention. 

b. The court can make the modification retroactive. 

III. Who are the parties? 

A. Who may commence an action to modify or terminate a trust?  

1. A proceeding to approve or disapprove a proposed modification or 
termination of trust under ORS 130.045, 130.200, 130.205, 130.210, 
130.215, 130.220, and 130.225 or a trust combination or division under 
ORS 130.230 (see Section II.A. above) may be commenced by a 
beneficiary or a trustee.   

2. A proceeding to approve or disapprove a proposed modification or 
termination of a trust under ORS 130.200 may also be commenced by the 
settlor.   

3. A proceeding to modify a charitable trust under 130.210 may be 
commenced by the settlor. 

ORS 130.195. 

B. Who are the parties to the agreement or court proceeding? 

1. ORS 130.045 – NJSAs: settlor, all qualified beneficiaries, any acting 
trustee, the attorney general (if charitable trust), and all members of a trust 
stewardship committee (if applicable). 
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2. ORS 130.200 – Modification/Termination by Consent:  settlor, all 
beneficiaries who are not remote interest beneficiaries, and the attorney 
general (if charitable trust). 

3. ORS 130.205 – Unanticipated Circumstances/Inability to Administer 
Effectively:  trustee, all qualified beneficiaries, and the attorney general (if 
charitable trust). 

4. ORS 130.210 – Cy pres:  trustee, settlor, if living, attorney general, and 
any affected noncharitable beneficiary. 

5. ORS 130.215 – Uneconomic Trust:  trustee provides notice to qualified 
beneficiaries. 

6. ORS 130.220 – Reformation: person requesting reformation and any 
person with an interest in the trust: settlor, if living, trustee, beneficiary. 

7. ORS 130.225 – Achieve Tax Objectives:  any person with an interest in 
the trust. 

8. ORS 130.230 – Combine or Divide Trusts:  Trustee takes action with 
notice to all qualified beneficiaries. 

C. All of the different parties described above are defined under ORS 130.010 and 
elsewhere in the Oregon UTC. 

1. The Settlor of the trust includes any person, including a testator, who 
creates a trust or contributes property to a trust.  There can be more than 
one settlor of a trust, and each person is a settlor of the portion of the trust 
property attributable to that person’s contribution and of the portion as to 
which that person has the right to withdraw or revoke.  ORS 130.010(18). 

2. An Interested Person or Interested Persons are any settlor of a trust who is 
living, all qualified beneficiaries, any acting trustee of the trust, the 
attorney general if a charitable trust, and all members of a trust 
stewardship committee (if applicable).  ORS 130.045(1). 

3. A Qualified Beneficiary is a beneficiary who is a permissible distribute on 
the date the beneficiary’s qualification is determined; who would be a 
permissible distribute if the interests of all permissible distributes ahead of 
the beneficiary terminated on the date of determination; or who would be a 
permissible distribute if the trust terminated on the date the beneficiary’s 
qualification is determined.  ORS 130.010(14). 

4. A Beneficiary is a person who has a present or future beneficial interest in 
a trust (vested or contingent) or who holds a power of appointment over 
trust property in a capacity other than as trustee.  ORS 130.010(2). 
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5. A Charitable Trust A charitable trust is a trust that:  

a. Expressly designates one or more charitable organizations, or one 
or more classes of charitable organizations, to receive distributions 
as beneficiaries of the trust unless the combined interests of all 
charitable beneficiaries are negligible or all charitable beneficiaries 
are remote interest beneficiaries; or  

b. Is created for the relief of poverty, the advancement of education 
or religion, the promotion of health, governmental or municipal 
purposes, or other purposes beneficial to the community, but that 
does not contain contingencies that make the charitable interest 
negligible.   ORS 130.170(1). 

6. A Permissible Distributee is a beneficiary who is currently eligible to 
receive either mandatory or discretionary distributions of trust income or 
principal.  ORS 130.010(10). 

7. A Remote Interest Beneficiary is a beneficiary whose interest in the trust 
at the time the determination is made is contingent upon the successive 
terminations of both the interests of the qualified beneficiary and 
secondary beneficiary whose interests precede the interest of the remote 
interest beneficiary.  ORS 130.010(15). 

8. The Trustee is the original, additional, successor, or co-trustee.  ORS 
130.010(23). 

D. Representation  

1. A qualified beneficiary may be a minor or someone who is legally 
incapacitated.   

2. Representation of the minor or incapacitated beneficiary is governed by 
ORS 130.100 et seq. 

3. Notice to a person who may represent or bind another person is given the 
same effect as if notice were given directly to the other person.  ORS 
130.100(1). 

4. Consent by the representative is binding unless the represented person 
objects before the consent would have become effective. 

5. A person who is authorized to represent a financially incapable settlor may 
receive notice and give consent on the settlor’s behalf. 

6. A settlor may not represent and bind a beneficiary in a modification or 
termination of an irrevocable trust. 
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E. Other types of representation. 

1. By holder of testamentary power of appointment.  A holder of a 
testamentary power of appointment may represent and bind persons whose 
interests are subject to the power as permissible appointees, as takers in 
default or by other reason so long as there is no conflict between the 
holder and the persons being represented in the particular matter.  ORS 
130.105. 

2. By fiduciaries and parents.  Fiduciary and natural representatives may 
represent certain beneficiaries provided there is no conflict of interest 
between the representative and the person represented: 

• A conservator may represent the estate the conservator controls. 
• An agent having authority to act over a particular question or 

dispute may represent and bind the principal. 
• A trustee may represent and bind the beneficiaries of a trust. 
• A personal representative may represent and bind persons interested 

in an estate. 
• A parent may represent the parent’s minor or unborn child if a 

conservator has not been appointed for the child. 
 
ORS 130.110. 

 
3. By someone having a substantially identical interest.  A minor, financially 

incapable individual or unborn individual who is not otherwise 
represented or a person whose whereabouts or identity is not known or 
reasonably ascertainable may be represented and bound by another person 
having a substantially identical interest provided there is no conflict of 
interest between the representative and the person represented.  ORS 
130.115. 

IV. Case Studies – the following scenarios illustrate when practitioners may need to fix an 
irrevocable trust and which method or methods would work best. 

1. A trust was created pursuant to an individual’s will decades ago in another 
state.  The beneficiary has relocated to Oregon, and the trustee is a bank 
located in the other state and does not have a location in Oregon.  The 
current income beneficiary and remainder beneficiaries wish to remove 
the trustee, change the primary place of administration of the trust to 
Oregon, and appoint a resident of Oregon as successor trustee.  All of 
these changes are proper matters for resolution within a nonjudicial 
settlement agreement under ORS 130.045.  The parties to the NJSA will 
be the qualified beneficiaries, the current trustee, and the proposed new 
trustee. 
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2. An inter vivos trust agreement provides that the trustee may distribute 
income to the settlor’s minor child for health, education, maintenance, and 
support, and the trustee wishes to make distributions directly to the 
provider for educational and medical expenses.  The trust distributes in 
full to the child when she is 35, but if she dies prior to 35, the remaining 
principal will be distributed to her lineal descendants who are then living 
or, if none, to her siblings.  No provision was included specifically 
authorizing distribution “for the benefit of” the beneficiary.  Modifying 
the trust to allow for direct distributions would be proper for a nonjudicial 
settlement agreement under ORS 130.045.  The parties to the NJSA will 
be the settlor, if living, the trustee, and all qualified beneficiaries, which 
would include the settlor’s child as current permissible distributee and the 
child’s siblings, who would be the permissible distributes if the child died 
before the entire trust were distributed.  

3. Same facts as above but the child beneficiary dies at age 33 and is 
survived by one minor child.  The trust is not GST exempt and is now 
continuing for the benefit of a grandchild.  Distributions to the grandchild 
- a skip person for generation skipping transfer (GST) tax purposes - 
would result in GST tax being paid.  The Trustee and necessary parties 
(settlor, trustee, deceased child’s siblings, and minor grandchild – 
presumably by virtual representation) may modify the trust under ORS 
130.045, or the trustee could modify the trust to allow for distributions for 
health and education to be made directly to the care provider or school in 
order to achieve the settlor’s probable tax objectives by petitioning the 
court under ORS 130.225.  

4. Settlor of a revocable trust dies, professional fiduciary becomes successor 
Trustee by the terms of the trust.  Under the trust, the residue continues in 
trust for the benefit of individual family members and for the benefit of 
nonprofit organizations classified as public charities.  After the death of 
the last individual beneficiary, charities and corporate Trustee would like 
to convert the trust from a taxable complex trust for income tax purposes 
to a 501(c)(3) taxed as a private foundation, but the trust agreement lacks 
required language for the application for exemption.  Trustee, public 
charities, and Attorney General may enter into a NJSA under 130.045 to 
amend the terms of the trust making it eligible to apply for tax exempt 
status.  If desired, the parties may file the NJSA with the court under ORS 
130.045(6). 

5. Inter vivos irrevocable trust was established by Settlor years ago for the 
benefit of minor children and their eventual lineal descendants, with 
partial distributions when the oldest child reaches ages 35, 45, and 55.  
Shortly before oldest child’s 35th birthday, an error in the distribution 
formula language is discovered.  None of the children have children of 
their own, and remainder beneficiaries include individuals that cannot be 
located or that refuse to participate in any action.  Trustee may petition the 
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court to modify the trust under ORS 130.205 to correct the error; Settlor 
and children may consent while other qualified beneficiaries may only 
receive notice and a chance to object. 

6. Husband dies, and his will established trusts for each of his three children 
that were funded at his death.  Wife subsequently dies, and the terms of 
her will provide for the creation of trusts for the same three children with 
the same terms and trustee as the trusts established by Husband under his 
will.  Under both wills, the remainder beneficiaries if the children die 
before a certain time, are each child’s lineal descendants.  Trustee wishes 
to combine the trusts created by Wife with the trusts already established 
for Husband.  To the extent an alternate procedure is not provided in the 
provisions of the testamentary trusts, Trustee may combine the trusts 
under ORS 130.230 after giving notice to all of the qualified beneficiaries 
(which will include the children’s children as remainder beneficiaries).  

V. Practical and Tax Considerations 

A. Irrevocable Trusts used for Tax Planning 

1. GST Trusts - Modifying a GST exempt trust risks losing GST exempt 
status and should be undertaken only after careful research and analysis of 
the situation. 

2. QTIP Trust or Credit Shelter Trust – modifying an irrevocable trust 
established for estate tax purposes may trigger a taxable gift. 

B. Charitable Trusts – Be mindful of additional tax considerations (especially if the 
trust is taxed as a Private Foundation), and keep in mind the necessity of the 
Attorney General as a party to all actions.  ORS 130.040(4) and ORS 130.170(4). 

C. Be cautious!  Just because you CAN modify a trust, doesn’t mean you SHOULD. 
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Fixing Broken 
Irrevocable Trusts
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Basic Trust Administration
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Identify the Issues

• What is the client’s objective, and is it 
obtainable?

• What are the tax consequences and 
considerations?

• Is there an easy fix making modification 
unnecessary?
• Is trust revocable?
• Does trust agreement contain a solution?

2
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Evaluate Procedural Options

3

z

Instances where Trustee can modify

• Modification or termination of uneconomic trust
• Combination or division of trusts

4
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z

• Modification or termination by consent
• Unanticipated circumstances/inability to 

administer effectively
• Nonjudicial settlement agreements
• Appointment of new trustee

Instances where everyone agrees

5

Instances requiring court involvement

• Unanticipated circumstances/inability to 
administer effectively

• Cy pres
• Uneconomic trust
• Reformation
• Modification to achieve tax objectives

6
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Who are the Parties?

7

What is the type of action?

• Definitions in ORS 130.010
• Representation

8
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Case Studies

9

z

• Caution when modifying irrevocable trusts used 
for tax planning (e.g., QTIP and GST)

• Charitable Trusts have specific tax 
considerations and require involvement of 
Attorney General

• Be Cautious!

Practical and Tax Considerations
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The Oregon Prudent Investor Act has been around now for 27 years.  It governs a trustee’s 
obligation to invest trust assets.  It also creates something of a conundrum for lawyers.  On the 
one hand, a lawyer’s job is to advise trustee-clients on what the law is.  On the other hand, this 
law deals with investing, which takes the lawyer dangerously close to providing investment 
advice, which probably isn’t covered by professional liability insurance.   

This article will identify some select issues regarding the law of trustee investments.  It is meant 
to supplement, rather than replace, the 2018 edition of Administering Trusts in Oregon, 
published by the Oregon State Bar. 

Background 

What follows is a general overview of the Oregon Prudent Investor Act; it is not comprehensive, 
but is intended to provide a background for the developments that follow.  Oregon adopted the 
Uniform Prudent Investor Act (UPIA) in 1995, which is now codified at ORS 130.750–130.775. 
The prefatory note to the UPIA states that it “draws upon the revised standards for prudent trust 
investment promulgated by the American Law Institute in its Restatement (Third) of Trusts: 
Prudent Investor Rule (1992).”  Because Oregon adopted the UPIA almost verbatim, the 
comments to both UPIA and the Restatement have great validity in interpreting Oregon’s 
prudent investor rule. 

The Oregon prudent investor rule is a “default rule that may be expanded, restricted, eliminated 
or otherwise altered by the provisions of a trust.” ORS 130.750(2).  To the extent it is not 
overridden, “a trustee who invests and manages trust assets owes a duty to the beneficiaries of 
the trust to comply with the prudent investor rule.” ORS 130.750(1). 

A trustee must “invest and manage trust assets as a prudent investor would, by considering the 
purposes, terms, distribution requirements, and other circumstances of the trust.” UPIA §2(a) A 
trustee’s investment and management decisions are to be evaluated “in the context of the trust 
portfolio as a whole and as a part of the overall investment strategy having risk and return 
objectives reasonably suited to the trust.” ORS 130.755(2).  

As a result of these guiding principles, an Oregon trustee has several other duties to follow when 
investing trust assets: 

• “A trustee shall diversify the investments of the trust unless the trustee reasonably 
determines that, because of special circumstances, the purposes of the trust are better 
served without diversifying.” ORS 130.760.  

o Diversification is critical to meeting other trust investment standards. For 
example, if the purposes and circumstances of a trust might require substantial 
disbursement of funds on relatively short notice, a portion of the portfolio should 
be invested in relatively liquid assets to minimize the risk that a call for funds 
might come at a time when the liquidation of longer-term investments might not 
otherwise be advisable.  

o The comments are also clear that circumstances may overcome the duty to 
diversify. For example, “if a tax-sensitive trust owns an undiversified block of 
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low-basis securities, the tax costs of recognizing the gain may outweigh the 
advantages” of diversification. UPIA §3, comment. Furthermore, “[t]he wish to 
retain a family business is another situation in which the purposes of the trust 
sometimes override the conventional duty to diversify.” UPIA §3, comment. 

• In general, a trustee must invest for the benefit of the trust beneficiaries alone. ORS 
130.655(1); Restatement (Third) of Trusts: Prudent Investor Rule §§227(c), 170 (1992). 
Except for receiving reasonable compensation, the trustee generally must not derive 
personal benefit from the trust fund or its investments.  

• Unless the trust agreement clearly states otherwise, the trustee must invest with due 
regard to the interests of all trust beneficiaries. ORS 130.660, 130.765; Restatement 
(Third) of Trusts: Prudent Investor Rule §§227(c)(1), 183 (1992).  

• The duties of impartiality and loyalty raise some interesting points.  Twenty-seven years 
ago, for example, the UPIA comments stated that “social investing,” in which a trustee 
makes an investment decision based on social causes, is deemed to be inconsistent “with 
the duty of loyalty if the investment activity entails sacrificing the interests of trust 
beneficiaries—for example, by accepting below-market returns.” UPIA §5, comment 

Asset Allocation 

The investment world is constantly changing: “The number and variety of investment 
alternatives has increased dramatically, and the once well-defined boundaries between asset 
classes often overlap.”1 Computer trading, globalization, retreats from globalization and other 
issues have changed the investment environment, and the “traditionally diversified U.S. stock 
and bond portfolio will become increasingly inadequate in the investment world of the future.”2  
As a result, the importance of asset allocation has grown to become the “main work of the 
fiduciary investor.”3 

From a pure investment perspective, designing an investment portfolio should consist of the 
following four steps:  

(1) deciding which asset classes will be represented in the portfolio;  

(2) determining the percentage that each of these asset classes will be to the total;  

(3) specifying for each asset class the range within which the allocation be altered (to 
take advantage of relative performance among asset classes); and  

(4) finally selecting the specific investments within each asset class.  

                                                            
1 Roger C. Gibson, Asset Allocation: Balancing Financial Risk, at 11 (4th ed. 2008).  
2 Id. 
3 Id. (quoting Langbein, The Uniform Prudent Investor Act and the Future of Trust Investing, 81 Iowa L. Rev. 641, 646 (March 
1996)). 
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Following these steps, and thereby establishing a long-term investment policy, is what generates 
long-term returns.  However, the trustee has the additional responsibility of undertaking these 
steps in light of the purposes, distribution terms, and expected duration of the trust.   

Market timing (that is, attempting to get into a market right before an upswing in value and out 
right before a downturn), on the other hand, does not work. Most of the gains in a rising (or 
“bull”) market occur rapidly at the beginning of a market recovery, making it difficult for an 
investor entering the market to catch the market appreciation. Further, it is much more important 
to forecast bull markets than downturning (or “bear”) markets. The average return of an investor 
who correctly forecasts all the bear markets but only 50% of the bull markets will underperform 
a simple buy-and-hold strategy.4 

Time horizon, on the other hand, is critical. There are two primary investment risks: (i) volatility 
(i.e., the size of the swings up and down in value of a particular investment); and inflation (i.e., 
the general increase in price resulting in the decrease of purchasing power).5 Each is affected 
differently by the passage of time. For example, the volatility found in equity investments 
swamps the expected payoff of the investment in the short-run, but makes it a clear winner over 
fixed income investments in the long run. Inflation, on the other hand, may be an insignificant 
factor in the short term, but over time it can significantly erode the value of a portfolio 
(particularly one built primarily of fixed income investments).6 Interestingly, investors tend to 
underestimate their time horizon and, as a result, underweight their exposure to the more volatile 
investments that provide the best protection against inflation.7 So determining the time horizon 
(for example, the life expectancy of the investor or trust beneficiary) can dramatically alter an 
investor’s tolerance for volatility. 

Once a time horizon is determined, the asset selection process can begin. The key in asset 
selection is diversification, which involves not only diversifying within an asset class (e.g., 
buying more than one stock) but also diversifying among asset classes. The benefit of this 
multiple asset class allocation is that it tends to yield greater returns with less volatility than one 
or two asset class portfolios.8 

To summarize, the principles of investment management can be distilled down to addressing the 
two risks of volatility and inflation, and avoiding the superficial allure of market timing. These 
risks are best addressed by determining the time horizon for the investment. Portfolios with short 
time horizons face danger primarily from volatility, while those with longer time horizons must 
seek to avoid loss due to inflation. Once time horizon is determined, a multiple asset class 
allocation may be the best way to implement an investment strategy designed to address that 
time horizon.  

                                                            
4 Id. at 78. 
5 Id. at 89. 
6 Id.  
7 Id. at 101. 
8 See generally Roger C. Gibson, Asset Allocation: Balancing Financial Risk, at ch. 9 (4th ed. 2008). 
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Active Versus Passive Management 

The Restatement9 distinguishes between "passive strategies" and "active strategies" when 
investing trust assets.  Passive strategies involve investing in "index funds that track major stock 
exchanges or widely published listings of publicly traded stocks."  This is a "practical investment 
alternative to be considered by trustees seeking to include corporate equity in their portfolios" 
because it offers the "pricing security and economies of buying in essentially efficient markets."  
On the other hand, active strategies also are allowable, which involve hiring professional to 
search for "advantageous segments of the market or for individual bargains in the form of under 
priced securities."  Such strategies, however, "entail investigation and analysis expenses and tend 
to increase general transaction costs, including capital gains taxation."  These considerations are 
"relevant to the trustee initially in deciding whether, to what extent, and in what manner to 
undertake an active investment strategy."  If the costs and risks of such a program are substantial, 
such added costs and risks "must be justified by realistically evaluated return expectations."  
Therefore, if the trustee decides to proceed with an active investment program, the trustee must 
make the determination that:  (a) gains from the program can reasonably be expected to 
compensate for its additional costs and risks; (b) the program is reasonable in terms of its 
economic rationale and its goal within the trust portfolio; and (c) the trustee has a credible basis 
for concluding that the asset manager has the competence necessary to carry out the program and 
that supervision of delegation if any is appropriate.10  These comments comparing active versus 
passive strategies imply that passive strategies are the favored investment because there is no 
rigorous standard applied to such investments as there are to active ones. 

But is it true that passive outperforms active management?  To answer this question, you must 
first define your terms.  First, what is “passive?”  As defined above, it would appear to apply 
primarily to the purchase of publicly-traded stocks through low-cost “index” funds.  But that, in 
turn, raises two further questions.  First, how does it apply to other asset classes, like bonds, 
REITs, emerging market investments, and so on?  Second, even for publicly-traded stock, you 
have to decide which “index” you’re talking about:  the S&P 500, the Russell 3000, the Russell 
2000, the Dow Jones Industrial Average?  The question becomes even more complicated in the 
case of fixed income investing.  The Bloomberg Aggregate Bond Index (often referred to as "the 
Agg", and previously known as the “Barclay’s Agg”) is a broad-based fixed-income index that 
is often used by bond traders and fund managers either as the model for a bond index fund, or as 
a benchmark against which a manager measures its performance.  It consists of U.S. 
investment-grade fixed income investments, including Treasury securities (which represent 
almost 40% of the total index), corporate bonds, mortgage-backed securities, asset-backed 
securities and municipal bonds.  It is one of the most (if not the most) commonly used total 
bond market indices. 

But notice that, by definition, it does not include international bonds or high-yield (often known 
as “junk”) bonds, both of which can be an important source of diversification.  It is also can be 
considered conservative, given its weighting toward U.S. Treasuries.  In other words, “index 
investing” is not as simple nor effective as it seems. 

                                                            
9 Restatement (Third) of Trusts: Prudent Investor Rule (1992). 
10 Id. at 30. 
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One investment consulting firm has evaluated the persistency of top quartile mutual funds, both 
active and passive, since 2007.11  This evaluation has consistently led to the observation that 
“actively-managed strategies tend to struggle in strong up markets compared to passive 
strategies, especially in domestic equity asset classes. Many asset classes generate 
outperformance in the top quartile of their peer group and to a lesser extent the median manager 
more often in down markets.” Further, passive investing “does not completely insulate investors 
from volatility in relative performance compared to active peers and in some asset classes has 
guaranteed sub-part results over the most recent 10-year period.” 

To conclude, the “active management versus index investing” debate is far from resolved.  When 
the Restatement refers to index investing, it always refers to large-cap, domestic stocks.  But 
even though such holdings may constitute the bulk of a trust portfolio, there are other corners of 
the market where active investment may still be justified. 

Pricing of Securities and Market Timing 

Publicly-traded securities are those stocks and bonds that are traded on public markets (as 
opposed to privately-held companies, stock in which cannot be purchased on demand).  Public 
markets are, to some degree, “efficient.”  This means that all the information that can be publicly 
known about a stock or a bond (like the health of the company issuing it, the projected change in 
interest rates by the Fed, or any proposed federal or state laws that may impact the business) is 
already built into the price.   

So, for example, the price of a given bond is based in part on what investors think will happen to 
interest rates over the next year.  If investors get an inkling that rates will go up by .25% each 
quarter for the coming year, then those rate projections are immediately built into the price of 
that bond.  As the year progresses, the price of that bond will change very little if the projected 
rate rises occur at the time and in the amount expected.  In other words, believing that interest 
rates will go up is not, by itself, a reason to buy or sell a bond (or a bond fund). 

The things that really move stock and bond prices are surprises.  Genuinely new information, and 
not market conditions in general, makes prices go up or down.  In our example above, the price 
of the bond we’re considering buying has built into it the assumption that interest rates will go up 
.25% each quarter.  If that happens, then the price of the bond will not change during that year 
(all other things being equal).  It’s only when the Fed provides new information, or when new 
economic data comes out, that prices change.  For example, if inflation reports indicate that the 
United States experienced a higher level of inflation than projected, investors worry that the Fed, 
in response, will raise interest rates more than .25%, and therefore prices will drop on the 
expectation of higher rates.  This pricing movement will happen the same day that the new data 
is released.   

It's the new information, not the general environment of rising rates, that makes the price of the 
bond go down.  And there is no way of finding that new information out early enough to act on it 
before the rest of the market does.  Notice too that, had the inflation information been more 
favorable, the price of the bond might have gone the other way, and owners of that bond at that 
time might have experienced an increase in value, despite the general rising-rate environment.   
                                                            
11 Fiducient Advisors, The Next Chapter in the Active versus Passive Debate (September 2021). 
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The conclusion is that investing in public markets at any given moment isn’t affected by general 
conditions, but rather immediately new information, including information that makes investors 
think something else might happen because of it (like higher inflation leading to higher interest 
rates).  If that something else never actually happens (like the rates never rise), the price of the 
stock or bond being considered for purchase will correct back to where it was.  

With that knowledge in mind, can investing be “timed” to take advantage of market highs and 
lows?  Intuitively, people are tempted by the idea that they can sell securities when prices are 
relatively high, and then buy back those securities after their value has dropped (or “corrected”).  
This is commonly known as “market timing.”  The “common sense” notion is that, when a 
recession appears imminent, the investor sells their securities, anticipating the market decline.  
Once the decline has happened, the investor buys back the securities they sold, thus avoiding the 
drop in value.   

The evidence suggests that most people (including investment professionals) can’t time the 
market profitably.  Rather, the most important factor in navigating investment volatility is not 
timing the market but rather time in the market.  The following graph shows the potentially 
devastating effect getting out of the stock market.  Since 1980 the S&P 500 has had over 10,000 
trading days. However, if you only miss a small fraction of the best days the impact can be 
material. Said another way, the cost of trying to time the market can be very high.  

 

Source: Morningstar Hypothetical Growth of $10,000 invested in the S&P 500 Index (TR) from 
January 1st, 1980 to December 31st, 2021 

These results are astounding:  an investor who missed only the 50 best days out of 10,000 would 
have missed 97% of the return.  Further, most of those “best days” in the market occurred very 
shortly after most of the worst days.  What this means is that, even if you were able to predict the 
top and the bottom of the market during a period of volatility, your portfolio would still suffer 
below average returns if your predictions or your execution were off by only a day or two. 
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Further, market recoveries tend to occur all at once, and often shortly after significant drops.  As 
the chart below shows, within a year of hitting the bottom of a six to eight week losing streak, 
the S&P 500 has delivered a very respectable average return of 5.6%.   

 

In other words, the issue with trying to profit from market timing is not whether an investor can 
spot the coming downturn or recovery, but whether they can do so by pinpointing the actual days 
they occur. 

ESG Investing 

One aspect of investing that continues to draw attention is the extent to which environmental, 
social and governance (ESG) factors should be considered in building an investment portfolio. 
Using such a perspective involves taking into account not only a company’s profitability, but 
also its impact on issues like climate change, labor conditions, board diversity and executive 
compensation. The goal is that, by focusing on those issues, companies can be selected for 
portfolio investment that are not only generating a profit but also are better placed to be 
successful in the future.12 

At its inception, ESG investing was referred to as socially responsible investing (or SRI). Early 
SRI investing relied on “negative screens,” under which a portfolio manager would not invest in 
companies that the investor felt were ethically or morally wrong (such as oil, tobacco or gun 
producers). Importantly, negative screening involves using a non-financial metric in determining 
                                                            
12 For an excellent discussion, see Gary, Best Interests in the Long Term:  Fiduciary Duties and ESG Integration, 90 U. of Co. L. 
Rev. 731 (2019). 
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whether or not to make an investment. In other words, it places a moral or ethical judgment on 
the part of the investor ahead of purely financial considerations. It was from this perspective that 
the comments to the UPIA, quoted above, put forth the view that social investing violated a 
trustee’s duty of loyalty.  And in large part, this is the view of many lawyers and clients, despite 
the fact that ESG investment theory has developed significantly in the last thirty years. 

A better way to think of ESG investing is as “ESG integration,” a strategy that combines ESG 
factors (a company’s environmental impacts, its labor relations and how it interacts with 
communities, for example) with traditional financial metrics when analyzing companies.  The 
thought is that ESG integration improves stock selection by expanding the scope of information 
about a stock, thus identifying more potential risks and opportunities.13  And indeed, studies have 
shown that funds using such an approach generate similar results to those that don’t consider 
ESG factors.14 

Such an analysis presumes, however, that stock selection is being used at all.  Such is the case 
with actively-managed funds, in which fund managers believe they can deliver higher returns 
through their analysis and selection of individual securities.  However, passive investing, which 
involves simply holding all of the stocks, and in the proportions, set forth in an index (the S&P 
500 being perhaps the most popular), does not use any stock selection at all.  As a result, its 
administrative costs (the salaries it pays to fund managers and analysts) are significantly lower.  
An article written in the early years of modern portfolio theory held that fund managers generally 
could not outperform index funds over long periods of time, and therefore the higher 
administrative costs from actively managed funds was an unjustifiable expense.15  This view 
found its way into the UPIA, which holds that actively managed funds must adequately 
outperform their passive index benchmarks in order to justify their increased costs. 

Which raises the question whether ESG integrated portfolios (which are by definition actively 
managed) outperform an appropriate passive index benchmark.  At least one study found that, 
although ESG portfolios performed better, in general, than the fund universe as a whole (which 
would include active and passive funds), such portfolios will always be more expensive than 
their passive index-tracking counterparts.16 

Another concern for ESG investing is the extent to which fund managers engage in 
“greenwashing;” that is, expressing concern for and taking superficial steps toward ESG factors 
simply as a cover to sell more investment products.  Surveys of managers tend to show that 68% 
– 74% of them claim to use ESG integration.  However, these results are self-reported with no 
oversight.  There are few standard definitions or assessments.  At least one consultant has tried to 
apply due diligence to the process by asking whether the ESG integration is observable, material 
and additive to the investment process.  The consultant found that 86% of funds claimed to use 
ESG factors, but only 35% did so in a meaningful way, passing muster under the consultant’s 

                                                            
13 Id. at 745-46. 
14 Id. 
15 Id.at 754-55. 
16 Id. at 756. 
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due diligence process.17  Analysis like this shows how hard it can be to determine whether a fund 
has truly adopted ESG integration, or has simply claimed to do so for window-dressing. 

One final consideration is ORS 130.755(3)(i), which provides that a trustee “shall consider all 
relevant circumstances in investing and managing trust assets, including . . . the intent, desire and 
personal values of the settlor, including the settlor’s desire to engage in sustainable or socially 
responsible investment strategies that align with the settlor’s social, environmental, governance 
or other values or beliefs to the extent known by the trustee.” This statute should allow a trustee 
to follow a settlor’s ESG goals without worrying about whether those goals conflict with the 
prudent investor rule. However, this provision also creates two difficulties. First, in the author’s 
experience, most clients don’t understand the notion of ESG integration. Rather, the common 
view is that social investing equates to negative screening: for example, avoiding oil and gas 
companies in the portfolio. Second, it could be a challenge to determine whether and to what 
extent the settlor wanted the trustee to pursue such strategies. Are general statements made 
during a client meeting adequate? Should those desires be set forth in a writing, and specifically 
included in the trust agreement? Requiring a future trustee to understand the “intent, desire and 
personal values of the settlor” without a writing to support it would probably lead to greater 
confusion. An attorney drafting a will or trust for a settlor who has strong opinions about social 
investing should include in the trust agreement a provision that states both the intent that the 
trustee pursue ESG investing, and what such investing should entail (in other words, ESG 
integration versus negative screening). 

Duty to Monitor Fees 

A case with serious consequences for trustees is Tibble v. Edison Int’l,18 decided by the U.S. 
Supreme Court in 2015.  The facts are straightforward: the petitioners (beneficiaries of a defined-
contribution plan) argued that the respondents (the employer and others, who sponsored the plan) 
violated their fiduciary duties by offering six higher priced retail-class mutual funds as plan 
investments when materially identical lower-priced institutional-class mutual funds were 
available. The petitioners claimed that a large institutional investor could have obtained 
materially identical lower-priced institutional-class mutual funds that are not available to retail 
investors. 

Ostensibly, the issue before the Court was whether the petitioners’ claims were time-barred 
under the six-year statute of limitations. The lower courts held that the statute began running 
when the mutual fund interests were acquired (eight years before the claim was filed), ruling 
against the petitioners’ argument that, because the funds underwent significant changes within 
that six-year statutory period, the respondents should have undertaken a full due-diligence 
review at that time and converted the higher priced retail-class mutual funds to lower-priced 
institutional-class mutual funds. 

The Supreme Court overturned the lower court decisions, ruling that the petitioners’ claims 
should be considered.  The Court stated that in determining the contours of an ERISA fiduciary’s 
duty, courts often must look to the law of trusts.  It stated that “[u]nder trust law, a trustee has a 
continuing duty to monitor trust investments and remove imprudent ones. This continuing duty 
                                                            
17 Fiducient Advisors, Greenwashing in ESG: Don’t Judge a Book by its Cover (December 2021). 
18 575 US 523 (2015). 
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exists separate and apart from the trustee’s duty to exercise prudence in selecting investments at 
the outset.”  The trustee must systematically and regularly review all trust investments.  The 
Court reached its conclusion based in part on the Uniform Prudent Investor Act. As a result, the 
Court held that a plaintiff can file a claim for breach of fiduciary duty by failing to properly 
monitor investments, as long as the alleged breach of the continuing duty occurred within the 
statutory period. The lower courts erred by applying the statutory framework based solely on the 
initial choice of funds, so the Court remanded to the Ninth Circuit for reconsideration.  

It would be easy to assume that this decision applied solely to ERISA plan managers and their 
advisors, or that it required automatic review of certain share classes held as plan assets.  
However, the Tibble decision should be seen in a broader context:  all trustees have an ongoing 
duty to monitor the appropriateness of their investments even after they are selected initially.  
This duty applies not only to the selection of classes of shares or funds but more broadly to the 
choice of one fund or another.  This is particularly true in the case of index funds (for example, a 
fund that tracks the S&P 500):  The trustee must take ongoing care that such funds have (all 
things being equal) the lowest cost among their competitors.  The individual trustee who has 
delegated its responsibility of investing trust assets to an advisor must periodically ensure that 
that advisor is monitoring such expenses.  

Duty of Loyalty 

A trustee must invest trust assets solely for the benefit of the beneficiaries; transactions involving 
the trustee’s own interests are generally prohibited unless certain standards are met.  Breaches of 
this duty often occur when individual trustees invest trust assets in businesses in which the 
trustee has an (often controlling) interest, and with corporate trustees who use their own 
proprietary funds.  

In Jackson v. Mercantile Safe Deposit & Trust Co.,19 a corporate trustee was found liable for 
damages after failing to adequately monitor investments and investing in its own funds, which 
lagged behind the performance of the S&P 500.  The corporate trustee assumed management 
responsibilities in 1947; by 1960, with a market value of $142,025, the trust assets consisted of a 
70% stock 30% fixed income allocation. Annual reviews took place regularly and until the mid-
1970's the market value of the trust equities kept a reasonably close relationship to that of the 
S&P 500.  However, in approximately 1975 through 2007, the S&P 500 returns significantly 
outpaced the trust returns.  This resulted from three factors.  First, the trustee sold the remaining 
stocks and bonds and invested almost exclusively in its own proprietary funds, which occurred in 
1975 and lasted until 1998, when the trustee determined that investment in its own funds might 
be contrary to the terms of the Trust.  Second, the trustee failed to maintain any consistent 
balancing of the allocation of the trust assets.  Third, there was frequent turnover of personnel 
handling the account; as it became a "smaller" account, it was passed to a less-experienced 
officer to manage.  And, while the account in theory was subject to an annual review by the Trust 
Investment Committee, the records before the court did not reflect that such a review took place 
on any regular basis during the later years.20 See also Parris v. Regions Bank,21 in which a 

                                                            
19 2012 BL 300343 (D. Md. 2012). 
20 See also Wagley v. JP Morgan Chase Bank, N.A., No. 18 Civ. 8668, 2020 BL 369314 (S.D.N.Y. Sept. 26, 2020), in which the 
court partially denied the trustee's motion to dismiss plaintiffs' breach of fiduciary claim where trustee engaged in “self-interested 
transactions” by investing trust property in proprietary funds directly managed by trustee. 
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trustee's summary judgment motion was dismissed where trustee invested 72% of trust assets in 
trustee's proprietary junk bond fund, failed to disclose to the beneficiary material facts of the 
fund and failed to diversify trust assets after the fund incurred significant losses. 

On the other hand, in Banks v. Northern Trust Corp., 22the Ninth Circuit held that a corporate 
trustee that invested in its own funds did not breach its fiduciary duty.  In this case, such 
investments were authorized by the trust agreement, it was permitted under state law, and 
beneficiaries received adequate notice.23  

In Donahue v. Donahue,24 the grantor established a family trust and funded the trust with $45 
million in assets, which included an interest in an umbrella partnership REIT that constituted 
about 50% of the trust's assets. Following the death of the grantor, the grantor's brother, who was 
also the president and CEO of the REIT, was named trustee of the trust. In order to provide 
adequate income to the grantor's spouse during her lifetime and an appropriate remainder for the 
grantor's children, the trustee determined that he needed to diversify the trust assets because the 
REIT alone provided inadequate income.  The trustee sold a 40% interest in the REIT, and used 
the proceeds to pay off the family's mortgage on their residence, to fund trusts for the children 
and to diversify in assets other than real estate. Three years later, the beneficiaries sued the 
trustee because the REIT had appreciated significantly in value after the sale, resulting in lost 
appreciation to the trust of approximately $20 million. 

The court held that the trustee's diversification strategy did not violate the prudent investor rule. 
The beneficiaries argued that the trustee, as an insider, knew that the REIT interest would 
appreciate in value. Citing the housing crisis of 2008 and the collapse of Lehman Brothers, the 
court, however, found that the unreliability of long-term projections demonstrated the flawed 
nature of mere predictions of future performance, regardless of whether from financial advisors 
or insiders. The court reiterated that when executing the duty to diversify, the trustee is 
eliminating “risks higher than suitable to a trust's purposes, return requirements, and other 
circumstances.” 

In an Illinois case,25 the trustee breached his duty to diversify by retaining a 100% ownership 
interest in a family printing and newspaper business. The grantor created a trust to hold his 
ownership interest in a closely held business. In 1987, the trust appointed the Northern Trust 
Company as trustee. The trustee discussed at annual reviews the importance of diversifying the 
trust assets; however, the beneficiaries did not wish to sell the family business for various 
reasons. In 2000, the trustee assigned a new asset manager to the trust, who again stressed the 
importance of diversification. The trustee sought to sell a portion of the family business but, 
ultimately, determined that it was not in the best interests of the trust because many beneficiaries 
worked for the family business and a majority of the beneficiaries did not want to sell the 
business. The trustee did not perform any detailed analysis explaining the risk of not diversifying 
the trust assets. In 2007, the beneficiaries sued the trustee for failing to diversify the trust assets. 
The court held that the trustee breached his duty to diversify because the beneficiaries’ requests 

                                                                                                                                                                                                
21 2011 U.S. Dist. LEXIS 92167 (W.D. Tenn. 2011). 
22 No. 20-55297, 2021 BL 296963 (9th Cir. Aug. 6, 2021). 
23 See also Watkins v. PNC Bank, 2015 Ky. App. Unpub. LEXIS 76 (2015). 
24 Donahue v. Donahue, No. G040259, 2010 BL 36677 (Cal. Ct. App. 2010). 
25 Moss v. Northern Trust Company, No. 7 CH 24749 (Ill. Cir. Ct. 2015). 
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to retain the family business and the trust instrument's instruction authorizing the trustee to retain 
the family business were not sufficient to exempt the trustee from the duty to diversify 
altogether.  In other words, the beneficiaries argued that the trustee shouldn’t have listened to 
them. 

The court, however, refused to hold the trustee liable for damages because the beneficiaries did 
not prove damages where the trustee’s investments generated significantly greater income than 
the beneficiaries’ hypothetical investment model. 

In Mennen v. Wilmington Trust Co., C.A. No. 8432-ML (Del. Ch. 2015), the trust at issue held 
stock in the Mennen Company, which was privately held.  Although Wilmington Trust Company 
was a named defendant, the trust agreement apparently named the individual co-trustee (who was 
also the brother of the trust beneficiary) as having sole investment responsibility.  This may have 
been appropriate when the sole trust asset was stock in the family-owned business, but when that 
business was sold to Palmolive, suddenly the trustees had real investment work to do.  The court 
presented the situation as follows: 

It is undisputed that the trust, once valued at over $100 million, was reduced to a value 
closer to $25 million through a series of debt and equity investments largely focused on 
two insolvent, unproven, and ultimately unsuccessful private companies with no 
established record of profitability. There can be no doubt that the investments were 
astonishing failures. The question is whether, divorced of hind-sight bias regarding the 
outcome of the challenged transactions, the trustees' investment decisions expose them to 
liability to the beneficiaries. 

The court found that the individual co-trustee used the assets of his brother’s trust to further his 
own “pride:”  

because most of the trustee's personal fortune was out-of-reach in his own trust, the 
trustee turned to his brother's trust as a piggy bank he readily opened to fund a few 
private companies in which the trustee had invested his time and on which he had staked 
a claim that he was uniquely skilled at selecting and advising small fledgling companies 
that he could turn into the "next big thing." Certain that fortune and acclaim were around 
the bend, the trustee eschewed the interests of the beneficiaries in favor of subsidizing his 
self-aggrandized standing as a financier. 

The individual co-trustee also failed to provide adequate investment information to his brother, 
overcharged on expenses and was an unreliable witness.  Therefore, the court had little trouble 
finding him liable, despite the presence of an exculpation clause in the trust. The court held that 
his actions amounted to bad faith, and therefore the clause did not protect him. 

Delegation of Investment Duties 

In a Minnesota case,26 the court held that the trustee properly relied upon the professional advice 
of a financial advisor in deciding the appropriate investment vehicles for a trust with an income 
beneficiary with special needs and remainder beneficiaries that were minor children. At the 
                                                            
26 In re Amendment & Restatement of Revocable Living Trust of Berget, No. A13-2295, 2014 BL 343076 (Minn. Ct. App. 2014). 
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recommendation of the financial advisor and pursuant to a sophisticated investment plan, the 
trustee invested in three variable deferred annuities. The court found that the trustee, who had no 
prior experience managing trust assets, reasonably acted when she sought advice from the 
grantor's financial advisor. Even though the variable deferred annuities depreciated in value 
between 2007 and 2010, the court emphasized that the trustee obtained sufficient competent 
advice, guidance and assistance to formulate and implement the investment strategy of the trust. 

Duty to Diversify 

The Surrogate's Court of New York27 held that an attorney-executor committed multiple, 
egregious violations against New York's Prudent Investor Act28 by grossly mismanaging a 
decedent's estate, including breaching his duty to diversify. The executor knew that decedent's 
multimillion-dollar estate consisted of her home, checking and savings accounts, and General 
Electric (GE) stock that was not only the majority of decedent's investments, but was the 
majority of decedent's entire estate. The executor failed to liquidate and diversify the estate's 
$4.6 million investment portfolio, 85% of which consisted of GE stock.  

But failure to diversify was just the tip of the malfeasance iceberg.  The executor did not 
maintain fiduciary standards when selling decedent's home. He failed to obtain a formal 
appraisal for the home, and he imprudently invested estate assets to renovate the property using a 
personal long-time contractor rather than selling the home in “as-is” condition.  To make matters 
worse, the executor hired his personal contractor without soliciting other bids or entering into a 
written contract with a clearly defined scope of work.  As a result, the house was sold at a total 
loss rather than at the lower “as is” value he could have obtained. And of course, the executor 
paid himself legal fees for years without a court order, contrary to the requirement in the letters 
testamentary. The Surrogate's Court imposed numerous damages and surcharges due to attorney-
executor's breach of his fiduciary duties along with statutory interest, denied him statutory 
commissions, denied him legal fees, and removed him as executor of the estate.  This case is less 
instructive because the general breach of fiduciary duty was so broad, but it does point out that, 
during an estate or post-mortem trust administration, an executor or a trustee should decide early 
on whether assets should be sold to avoid a drop in value.  Here, “diversifying” probably really 
would have meant liquidating and going to cash or safe, short-term investments. 

A Rhode Island case29 supports the proposition that the extent of the duty to diversify depends 
upon the facts and circumstances of a particular matter. Upon the death of the grantor in 2010, a 
trust was created for the benefit of the beneficiary; however, the trust was to terminate upon the 
beneficiary reaching the age of 25, which would occur in 2014. The trustee had the discretion to 
distribute the trust assets outright to the beneficiary prior to 2014. When the trustee received the 
beneficiary's share of the grantor's estate in 2010, she placed the trust assets in a cash account. 
The trustee attempted to make an outright distribution to the beneficiary many times between 
2010 and 2013. The beneficiary rarely responded to the trustee's letters sent by certified mail, 
telephone calls and text messages. When the beneficiary did respond, she refused to sign a 
general release discharging the trustee of her duties and releasing her of any liability. This 
resulted in significant delays in, and additional expenses related to, the administration of the 
                                                            
27 Matter of Kenney, 64 Misc.3d 1232(A) (N.Y. Sur. Ct. July 19, 2019). 
28 N.Y. EPTL §11-2.3. 
29 In re Bagdis, 2016 BL 90944 (R.I. 2016). 
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grantor's estate. The beneficiary sued the trustee for violating the prudent investor rule by placing 
the trust assets in a cash account that received less than $50 in interest income in four years. 

The Supreme Court of Rhode Island held that the trustee did not violate her duties under the 
prudent investor rule by placing the trust assets in the cash account because the trustee intended 
to make an outright distribution to the beneficiary and the beneficiary prevented the trustee from 
making the distribution for nearly four years. The court found the trustee's decision to place the 
trust assets in a cash account was reasonable to insulate the assets from the risk of market 
volatility, especially considering the short time horizon over which the trustee intended to hold 
the trust assets. 

Duty of Impartiality 

Income beneficiaries always complain that the trust investments are not throwing off enough 
income, while remainder beneficiaries always complain that the trust investments are not 
growing fast enough. In those situations, the best a trustee can hope to do is disappoint both sides 
equally. In a Pennsylvania decision, In re Montgomery,30 the income beneficiary claimed that the 
asset allocation of 65% equities and 35% fixed income was not generating sufficient income.  
The court held that the portfolio balance was appropriate because it was designed to “manage the 
trusts in a balanced and impartial way” to “meet the needs of the income beneficiary as well as 
grow the principal relative to inflation and hopefully in excess of inflation for the remainder 
interest.”  The court observed that the allocation assured principal growth that benefits not only 
remainder beneficiaries, but also the income beneficiary, as larger principal generated higher 
income from dividends; and that allocation of all trust assets to fixed income would result in 
“dramatic” decrease in principal growth, while “not . . . gaining that much in the way of 
income.”  Note that this decision might have gone the other way in a higher interest rate 
environment; during the period at issue, stock dividends were close to bond yields. 

                                                            
30 No. 3007 EDA 2019, 2020 BL 307795 (Pa. Super. Ct. Aug. 13, 2020) (citing earlier decision In re Montgomery, 161 A.3d 392 
(Pa. Super. 2017) 
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Claims Against Settlor

• When the Debtor is also the Settlor of the trust, the rights of their creditors to potentially 
reach the assets of the trust depend on the way the trust was funded, as well as the terms 
of the trust.

• During a settlor’s lifetime, creditors generally are able to reach the assets of a revocable 
trust. Under common law, if a settlor creates a spendthrift trust for his or her own benefit, 
the spendthrift clause is void as to the settlor’s existing and future creditors. ORS 
130.315; See Restatement (Third) of Trusts Section 58(2) (2003) (“A restraint on the 
voluntary and involuntary alienation of a beneficial interest retained by the settlor of a trust 
is invalid”).

• Trust with multiple settlors: A creditor generally can only reach the assets of the trust that 
are attributed to the particular Debtor-Settlor. 

3

Irrevocable Trusts With Settlor as Debtor

• Creditors of the settlor can reach an irrevocable trust’s assets to the extent that 
distributions can be made to the settlor. ORS 130.315(1)(b)

• ORS 130.315(4) also provides that the “assets of an irrevocable trust that are attributable 
to a contribution to an inter vivos marital deduction trust . . . Shall be deemed to have 
been contributed by the settlor’s spouse and not by the settlor.” 
− Means that generally creditors will not be able to reach these assets, assuming the spouse is 

not also a debtor.

• Another section of the statute says that the assets of an irrevocable trust for the benefit of 
a person, including the settlor, are not subject to claims of the settlor’s creditors “to the 
extent that the property of the trust is subject ot a presently exercisable general power of 
appointment held by a person other than the settlor.” ORS 130.315(5)

4
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Onshore Asset-Protection Trusts

APT (Asset-Protection Trusts)

• Irrevocable, self-settled spendthrift trust that protects the individual’s assets from potential 
future creditors.

• One of the main advantages is that it permits the donor to retian a beneficial interest in his 
or her property while removing it from the reach of creditors. Only certain types of 
beneficial interests are generally permissible. 

• Only recognized and permissible in certain jurisdictions.
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APT Structure

• 1. Transfer property to an irrevocable spendthrift trust.

• 2. Resident or qualified trustee:
− The trustee is typically an independent individual, bank, or trust company resident in the state.

• 3. Trust Protector:
− Many APT’s have a trust protector, who has the authority to veto distributions and investments 

or to remove the trustee and appoint a successor trustee. The protector acts as an addition 
level of compliance in the administration of the APT.

• 4. Incorporation of State Law provisions.

• 5. Inclusion of Spendthift Clause.

APT Structure
• 6. Grantor’s Retained Interest:

− Generally allowed to retain: 
• Discretionary distributions of income or principal or both,
• Veto power over distributions,
• Special testamentary power of appointment.

− Delware Act permits additional retained interests, which are beyond the scope of this presentation, 
but it is worth noting their existence.

• 7. Tail Periods for Extinguishing Claims
− After the tail period, the enforcement of virtually all claims of future creditors is barred.

• 8. Certain Creditors Exempt from Spendthrift Provisions
− For Policy reasons, claims from creditors in the following clases are exempt from the provisions of 

APT statutes:
• 1. Spouses and children, and
• 2. Existing tort claimants.

− In both of these cases, it is important to note that the assets will not be pretected from claims they at 
or before the time of transfert to the trust. For example, a child support or alimony claim asserted by 
someone who was married to Grantor at or before the transfers to the trust has the ability to to bring 
a claim.
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Claims Against a Beneficiary

Claims Against a Beneficiary

• When a beneficiary contributes property to a spendthrift trust, they may be treated to a 
settlor to the extent of that contribution. 

• If an income beneficiary of a trust does not accept income that is due to them, or 
purposely avoids receiving the income from the trustee, that beneficiary makes 
themselves the settlor of that accumulated but unpaid income under their revocable trust. 

• Under both of these situations, creditors are able to reach the portion of trust 
assets/income over which the beneficiary is deemed to be a settlor.
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Contributions to Trust by Beneficiary

• If they are nominally not the settlor of the trust, they may still be treated as settlor for tax 
and creditor purposes by:
− 1. Electing not to receive trust income to which he or she is presently entitled to as a trust 

beneficiary,
− 2. Contributing funds to the trust, or
− 3. Satisfying debts of the trust. 

• All of these are considered contributions to the trust, which opens the trust assets to 
creditors to the extent that the trust assets are deemed to come from the beneficiary. 

• Important to note that if they cannot prove what part of the trusts assets they contributed, 
the entire trust may be exposed to creditor’s claims.

11

Crummey Trust

• Crummey withdrawal powers could theoretically cause the beneficiary to be treated as a 
settlor for the purposes of a settlor’s claim.

• Under the Oregon UTC, this position is codified.
− Under ORS 130.315(1)(a), (2), A beneficiary holding a power to of withdrawal (as in a crummey 

trust) is treated as the settlor of a revocable trust while the withdrawal power is in effect. During 
the period of time they have power of withdrawal, creditors are able to reach the trust assets.

• Oregon UTC does limit creditors in 3 ways:
− 1. The treatment of the beneficiary as the settlor only lasts during the period that they may 

exercise their withdrawal power.
− 2. Beneficiary is treated as settlor only to the extent the peroperty of the trust is subject to 

withdrawal. If they can only withdraw 5%, that 5% is all they are treated as the settlor of.
− 3. After the lapse of power to withdraw period, creditors can only reach the property to the 

extent the value exceeds the amount in IRC 2041, or IRC 2514, or IRC 2503.

12
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Other Trusts with Beneficiary as Settlor

• Personal-Residence Trust
− Irrevocable trust that the settlor is also the beneficiary. Settlor retains the right to use the 

property contributed for a term of years. After that term ends, property is distributed to 
remainder beneficiaries.

• In Oregon, creditors can reach the interest that the settlor has retained. It is unclear whether a creditor 
could evict the settlor or force them to pay rent. 

• Charitable-Remainder Trust
− Settlor can choose to receive income for a set number of years or for the rest of their lifetime, 

with the remaining trust property distributed to a charitable beneficiary at the end of the term.
• It is likely that creditors can only reach the income as it is distrubted. It’s possible that a creditor may 

seek a commutation of the income interest for present value and terminate the trust with the 
remainder still going to the charitable remainder beneficiary, but the efficacy of this approach by a 
creditor is unclear.

• If the settlor chooses a third party to receive the income payments instead of themselves, creditors 
should not be able to reach that income. 

13

Claim Procedures
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Notice and Statute of Limitations Based on Settlor’s Debts

• A proceeding to give notice starts by presenting a petition in probate court. See ORS. 
130.355(1) for information on what must be included in the petition.

• After notice is received, there is a basic four-month deadline for creditors to present 
claims. ORS 130.360

• Oregon rules describe procedure for giving notice. These include rules publication of 
notice in newspaper, a diligent search for claimants, and individual notice to known 
claimants. ORS 130

• Statute containing the general requirements for presenting a claim are found in ORS 
130.375, 130.380.

15

Allowance and Disallowance of Claims

• A creditor with a claim is authorized to obtain an order for payment if six months have 
passed since notice was published.

• Creditor has a right of recover against any beneficiary who received a trust distribution.

• Prioirity for payment of expenses and claims in probate are tracked in ORS 130.425.

• Statute containing the general requirements for presenting a claim are found in ORS 
130.375, 130.380.

16
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Spendthrift Clauses

Spendthrift Clauses

• Most settlors who create trusts intended to benefit family members generally do not want 
the beneficiaries to be able to borrow against their interest in the trust, and ideally do not 
want any creditors of the beneficiaries to be able to reach the trusts assets.

• To accomplish these goals, practicioners usually include a “spendthrift clause” to insulate 
the trust assets from creditors and from assignment by the beneficiaries.

• By inserting a spendthrift clause, a creditor generally is stopped from reaching income 
payable to a beneficiary until the beneficiary is entitled to reach that income and the 
income is actually distributed. ORS 130.305(3) Applies a similar rule to trust principal.

• Oregon Courts have long recognized the validity of spendthrift clauses in trusts.              
See Shelley v. Shelley; Mattison v. Mattison; etc. 

18
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Practical Considerations

Uniform Fraudulent Transfers act (UFTA)

• UFTA
− Has been adopted in Oregon.
− Basic rule: A debtor’s transfer is for less that full value is avoidable by a creditor if the debtor is 

insolvent at the time of, or made insolvent by, the transfer. 
• Applies when there is:

▪ 1. A transfer
▪ 2. Claim
▪ 3. Creditor
▪ 4. Insolvency- Following tests can be used to determine insolvency:

• Balance sheet test (ORS 95.210(1)) - Are the debtor’s debts greater than their assets? 
• Not generally paying debts- rebuttable presumption that a debtor who is generally not paying debts as they come due is 

insolvent. Again, rebuttable by debtor.
▪ 5. Transfer must be for reasonably equivalent value.

20
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UFTA Remedies

• Remedies under UFTA
− Prejudment Remedies:

• These include, attachments, garnishment, injunction, appointment of a receiver, or any other relief that 
the specific circumestances require. These can even prevent further transfers to good-faith 
purchasers of the creditor’s right to the assets.

− Avoidance of the Transfer:
• The creditor can obtain an avoidance of the transfer to the extent necessary to satisfy the debtor’s 

debt. (ORS 95.260(1)(a))

− Levy of Execution:
• Essentially a court order to execute on the assets transferred or its proceeds. (ORS 95.260(2))

− Limits on recovery:
• A creditor can only receive the the lower amount either of their claim or the amount the transferee 

received in the fraudulent transfer.

21

UFTA Defenses

• Defenses under UFTA
− Statute of limitation - ORS 95.200 to 95.310:

• 1. (If there was actual intent) Within four years after the transfer was made or the obligation was 
incurred or, if later, within one year after the transfer or obligation was or could reasonably have been 
discovered by the claimant;

• 2. (If there was constructive fraud) Within four years after the transfer was made or the obligation was 
incurred; or

• 3. (Transfer to insiders) Within one year after the transfer was made or the obligation was incurred.  

− Laches, Estoppel, and Other Defenses
• Some can be found in ORS 95.290. 

− Transferee’s Creditors
• Property transferred to the transferee by the debtor is subject to the transferee’s creditor even if the 

transfer is not a fraudulent transfer.
• If the transfer is in trust and if a creditor has a claim against the trustee unrelated ot trust activities, the 

creditor cannot reach trust assets.

22



Chapter 7—Presentation Slides: Creditors and Spendthrift Clauses in Trusts

 7–12Basic Trust Administration

Bankruptcy

• Many times creditors bring claims to the Bankruptcy Court as a last resort.
− Assets of the debtor become property of the estate. The property can include interests that 

arise under trusts and estates. 

− The debtor’s bankruptcy trustee can reach almost any asset in which the debtor has a legal or 
an equitable interest, which includes trust assets of which the debtor is the beneficiary. 

− The bankruptcy rights of creditor’s may be restricted by spendthrift provisions, as well as if the 
debtor only has legal but not equitable title. 

• So if under state law a spendthrift provision is enough to prevent a creditor from reaching the 
beneficiary’s interest, it should protect that interest during bankruptcy as well.

• However the opposite is also generally true. If the spendthrift provision is unenforceable, the 
beneficiary’s creditors may be able to reach the trusts assets.

23
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I. Introduction 

Although conventional wisdom leads us to believe that when an individual decides to 

establish a trust, for whatever purpose, there is some sense of permanency to such an instrument 

and the trust was methodically planned, understood, and drafted nearly perfectly to achieve the 

settlor’s goals and wishes under any circumstances.  In reality we know that even the best laid 

plans are never perfect and there can be many reasons why a trust, when initially created, may 

not be as perfect as it seems and it may be difficult to administer as originally drafted, or even to 

remain in place altogether.  In certain cases, there may be a desire, or even a necessity to make a 

change. 

The common thread between the three concepts of revocation, modification, and termination 

of trusts is that they invoke change. People and circumstances can often change dramatically 

causing the need to reassess and re-evaluate the purpose and use of trusts. The settlor of a trust 

may encounter circumstances where the initial trust that he or she created will not serve its 

purpose. Perhaps financial circumstances have changed, positive or negative, for settlors and/or 

beneficiaries. Perhaps, despite the settlor’s intent, the trust may not be able to accomplish the 

settlor’s ultimate intent with how it is currently administered or drafted. Conflict may exist 

between beneficiaries to a trust, or between beneficiaries and trustees that cannot otherwise be 

resolved. Or, if it is a long-standing trust over a period of time, the material purpose of the trust 

may have run its due course. Although this list is not exclusive, it is clear that a number of things 

can change over time and there are many factors that can affect trusts. 

While some trusts can be created with sufficient flexibility written into their terms, no 

attorney can anticipate and account for every possible contingency. As that is the case, the good 

news is that depending on the terms of the trust, the circumstances surrounding the changes, and 
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the nature of the changes, there are many ways and methods to change trusts. Also, for better or 

worse, Oregon is a state that has codified most of the provisions of the Uniform Trust Code 

(“UTC”). As this is the case, these statutes are used to guide attorneys with an changes and 

should always be referenced both when drafting trusts and when assisting clients with 

revocation, modification, or termination.  Thus, the OR UTC will provide the blueprint for many 

of the concepts discussed below in these materials. 

II. Revocation of Trusts 

The concept of revocation is, as previously mentioned, a type of modification and 

potential termination of a trust, but is distinct in itself. It can be easily understood as authority 

retained by a settlor (or settlors) to unilaterally and independently “undo” or amend a trust.  

Revocation can effectively terminate a trust, but also triggers a delivery of the trust assets at that 

time to the individuals that the settlor directs. This is effectively a fully discretionary power held 

by settlors. It should be noted though that revocation does not necessarily mean that a trust must 

be terminated. A settlor’s power to fully amend a trust can be understood as a form of 

revocation, on a more selective basis, by the settlor. 

The Oregon UTC indicates that there is a presumption of revocability with every trust, 

unless it specifically states that it is irrevocable.1  Prior to the codification of the UTC, the 

presumption was actually the opposite. However, with the revocability presumption in place, it is 

important when drafting trusts to clearly and unambiguously indicate in the document that it is 

irrevocable if the settlor wishes it to be so. 

The question is then, who can revoke a trust if it is, in fact, revocable? While the answer 

may appear straightforward, there are still some additional parameters to consider. In most cases, 

                                                            
1 ORS 130.505(1) 
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one cannot revoke a trust merely by snapping one’s fingers or wishful thinking.  If a settlor is 

revoking a trust, he or she must do by the method outlined in the trust agreement. Thus 

revocation must be in “substantial compliance” with the method of revocation provided in the 

agreement.2 In many cases such terms require revocation to be in writing and delivered to the 

settlor or settlors and even the current trustees. If there is significant ambiguity to revocation, the 

UTC allows for an alternative method, provided it expresses clear and convincing evidence of 

the settlor’s intent.3 However, revocation of a trust cannot be accomplished by execution of a 

will or codicil. 

If there is more than one settlor to a revocable trust, all settlors typically have to act 

jointly to effectuate a revocation or amendment to a trust to the extent that the trust consists of 

community and/or joint property. If a trust with multiple settlors is holds separate property 

within the trust that is separately designated for specific settlors, then each settlor may revoke or 

amend the trust to the extent there is separate property attributable to him or her.  As a matter of 

practice, it is beneficial for settlors, if they are revoking a portion of a trust related to their 

separate property, to still keep any other settlors apprised of his or her actions as the removal of 

separate property within the trust could have an effect on dispositive provisions that may deal 

with such property upon the revoking settlor’s death. 

The UTC indicates that the capacity required for settlors to exercise their revocation 

authority is the same testamentary capacity one would need to create a will.4 While this level of 

capacity is substantial, it is a lower standard when compared with the level of capacity required 

to contract with another. Further, any such revocation authority for an otherwise incapacitated 

                                                            
2 ORS 130.505(3)(a) 
3 ORS 130.505(3)(b) 
4 ORS 130.500 
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settlor may be invoked by a settlor’s agent pursuant to a power of attorney, provided that the 

power of attorney conveys such authority.5 

It is important to understand that if a settlor to an otherwise revocable trust becomes 

incapacitated, it does not mean that the trust automatically becomes an “irrevocable trust.”  This 

factor alone does not create an irrevocable trust.6 In most cases, due to the settlor’s incapacity, 

his or her revocation right might be temporarily inaccessible, but the UTC relies on a 

presumption that incapacity can be temporary, and the settlor could potentially regain sufficient 

capacity. Further, the trust should have provisions to address circumstances when there is an 

incapacitated settlor by having appropriate trustees appointed to address the trust administration, 

etc. In addition, the settlor’s right to revoke is still present, and could be invoked as previously 

mentioned by a duly authorized agent under power of attorney, or possibly by a court-appointed 

guardian or conservator for the settlor.  If such avenues are not possible, then other interested 

parties could take other actions of modification or termination of the trust as further discussed 

herein. 

The last point to mention about revocation is that there are alternative means that can be 

taken that may have the same effect as a revocation. If settlors reserve or grant a power to 

withdraw assets in a trust and withdraw all trust assets, leaving the trust effectively “dry,” this 

can be understood to be a form of revocation.  In addition, settlors can reserve or grant a general 

power of appointment authorizing themselves or someone else full discretion with the 

distribution and disposition of trust assets. These nearly absolute powers embedded in a trust 

agreement create a similar level of control over the trust and its assets. Unfunded or empty trusts 

(a/k/a dry trusts) might be able to be revoked by settlors if they never receive additional assets, 

                                                            
5 ORS 130.505(5) 
6 ORS 130.500 
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but even then, it is important to fully understand the terms of the trust agreement and the intent 

behind the trust. If the intent of the trust can still potentially be met, then the mere fact of the 

trust being a dry trust may not substantiate a revocation.  And, while it is conceivable, questions 

remain as to how a revocation work with oral trusts.  While these trusts can exist, are they 

revocable? Again, many of the above factors would have to be taken into consideration before 

revocation could occur with oral trusts. 

III. Modification and Termination of Trusts 

Modification and termination of trusts, while related in some ways, are two distinct concepts. 

Yet, the termination of a trust can be seen, in effect, as a modification to a trust, and is reached 

using similar methods outlined herein. As that is the case, some concepts in this section can be 

understood to address situations dealing with either modification or termination. 

Again, attorneys should look to the provisions of the Oregon UTC for guidance. With the 

implementation of the UTC, courts’ roles are increased and enhanced. There is also a clear 

delineation of instances where court approval may not be necessary, but in some situations, court 

review and approval is absolutely required.  It is important to note that court intervention of 

some kind might still be necessary, even if only to ratify a proposed settlement agreement, 

especially if interested parties to a proposed modification are minors or are incapacitated 

individuals requiring the appointment of special representatives, guardians ad litem, or 

conservators. 

A. Non-Judicial Settlement Agreements 

The good news is that in many cases, just because a trust indicates that it is irrevocable and 

cannot be modified, revoked, or otherwise terminated by a settlor or trustee, this typically only 

limits the unilateral authority of these individuals from invoking a change to the terms or 
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administration of the trust. It does not necessarily imply that there are no other means, extra-

judicial or otherwise, to modify the trust.  Obviously, the more straightforward approach to 

modification of a trust is to avoid court intervention. Fortunately, the UTC sets forth provisions 

and guidelines to achieve this result via non-judicial settlement agreements.7 

Non-judicial settlement agreements (“NSAs”) are enforceable contracts that, to be effective 

for a trust modification, must be entered into and signed by all interested parties to the matter. 

The UTC lays out nine areas where NSAs are effective. It is extremely important to remember, 

however, that while such agreements can produce significant changes to a trust without a court 

weighing down on the decision, parties may still want court review and approval.  If parties wish 

to agree upon modifications to resolve matters related to the trust that are not necessarily 

specifically outlined in the UTC, they may still enter into a valid and binding agreement, but 

such agreement will require court approval.  Most important is to ensure that any such 

agreement, whether by non-judicial agreement or otherwise, does not violate the “material 

purpose” of the trust, and where appropriate, it is properly approved by a court.8 

The nine ways that a trust can be modified by NSA are as follows: 

1. To agree upon interpretation or construction of a trust; 

2. To approve of a trustee report or accounting; 

3. To restrain or grant a trustee’s powers, if it is necessary or desirable among the interested 

parties; 

4. To address the resignation of a trustee, appointment of a successor trustee, and with 

respect to trustee compensation; 

5. To transfer the location of the trust administration; 

                                                            
7 ORS 130.045 
8 ORS 130.045(3) 
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6. To agree upon the liability/responsibility of a trustee based on an action taken or not 

taken; 

7. To determine classes of creditors, beneficiaries, next of kin, etc.; 

8. To resolve disputes among interested parties with respect to the administration of the 

trust or distributions therefrom; and 

9. To modify certain terms of the trust, including extending or reducing the period during 

which the trust operates (i.e. termination). 

Again, court filings and approval can be optional (and sometimes still necessary) with respect to 

the above categories. 

 For any such NSA to be valid and enforceable, it must be entered and agreed upon by all 

interested parties. The UTC has a broad definition of “interested parties” to include: a) any 

settlor of a trust who is living; b) all qualified beneficiaries; c) any acting trustee of the trust; d) 

the Attorney General if the trust is a charitable trust; and e) all members of a trust stewardship 

committee acting pursuant to ORS 130.193 (Stewardship trust).9 In most cases, this will always 

require settlor(s) and beneficiary(ies) as signors to the agreement.  Based upon the definition of 

“qualified beneficiaries” by the UTC, it is important to remember that this category may likely 

include both lifetime and residuary beneficiaries.10  In most cases, however, remote contingent 

beneficiaries do not need to participate in such an agreement.  In cases where all parties cannot 

agree or participate, it would be highly advisable to submit the proposed modification to the 

court by petition. Also, a previously mentioned, with any of the interested parties noted above, if 

they are unable to participate, but have an authorized representative with authority to do so on 

                                                            
9 ORS 130.045(1) 
10 ORS 130.010(14) 
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their behalf, then that person can serve as a substitute to enable that party to participate in the 

agreement. 

 B. Court Modifications of Irrevocable Trusts 

 Modifications (or terminations) by court intervention for irrevocable trusts can be made if 

the scope of the modification reaches beyond the limitations of an NSA, where circumstances 

exist making it difficult to execute an NSA with all interested parties, when the interested parties 

cannot all agree, or if there are unanticipated circumstances that occur. Similar to the 

requirements for a non-judicial settlement agreement to be effective, Courts will need to confirm 

that the action requested is not inconsistent with the material purpose of the trust.11  Further, 

while the consent of all interested parties is extremely helpful, it may not necessarily be required 

for the court to render a decision to modify based on the circumstances. Court intervention is 

sometimes a necessary process, especially when there are no living settlors available to agree to a 

non-judicial agreement. In cases before the court, modification may be unlimited. That being 

said, certain modifications, such as modification of a spendthrift provision in a trust, may be 

much more limited as the UTC creates a rebuttable presumption that such provisions are a 

material purpose of the trust and should remain untouched.12 

 C. Other Strategies for Modification 

 It is important for any practicing attorney to consider when drafting, or when reviewing a 

trust, the possibility of the inclusion of a special power of appointment in trusts. In this instance, 

if an independent trustee or agent holds such power to unilaterally make specified changes to the 

trust and/or to beneficiary distributions, for example, then utilization of this power can 

circumvent ORS Chapter 130 altogether. Related to this idea is the use of a trust protector.  

                                                            
11 ORS 130.200 
12 ORS 130.200(3) 
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Depending on the involvement and scope of the trust protector’s authority, this individual may 

also be able to unilaterally affect specific changes with respect to the trust and its administration, 

subject to the terms and limitations within the trust agreement. 

 With respect to charitable trusts, if the charitable purpose of a trust becomes unlawful, 

impracticable, impossible to achieve or wasteful, the court may apply cy pres to modify or 

terminate the charitable trust.13  The purpose of this proceeding is to allow for a modification that 

can enable the  trust to continue to provide charitable support to beneficiaries while remaining 

consistent with the settlor’s charitable intent. The court is generally prohibited under such a 

proceeding to allow trust assets to revert to the settlor or any other non-charitable person or 

entity unless the settlor is living or if the trust has been in existence for less than 50 years.14  

Further, cy pres actions typically require the notice and involvement of the Attorney General’s 

office. 

 The decanting process of trusts may be another process available for trust modification. It 

is a process whereby assets from one irrevocable trust are “decanted” (or poured or moved) from 

one trust by placing them into another irrevocable trust. It is typically a statutory power granted 

to trustees, and it can be very useful when a trustee wishes to move assets from a trust that may 

otherwise be improperly functioning, outdated, ambiguous, or rendered obsolete.  Oregon does 

not have a statute that expressly allows for decanting trusts. As this is the case, a trustee may find 

the need to change the situs of a trust to a state jurisdiction that has statutory authority to decant. 

As decanting is not expressly prohibited in Oregon, should a trustee wish to proceed with such 

an action in Oregon, it is advisable to tread lightly and to be prepared to prove to a court that 

either decanting is expressly authorized by the terms of the trust itself, or it is supported by 

                                                            
13 ORS 130.210 
14 ORS 130.210(2) 
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Oregon common law.  t should be noted that there is a dearth of Oregon case law to support the 

decanting of trusts in the state so it will be essential for a trustee to utilize persuasive authority 

from other states. Eventually in the foreseeable future Oregon might adopt the Uniform Trust 

Decanting Act, however, at this time, Oregon has not adopted these proposed statutory 

provisions. 

 D. Termination 

 All trusts, if properly drafted, should contain terms that outline their respective 

termination. If this is the case, if no other action is actively taken by interested parties, 

termination will be automatic upon the passing of a specific event, whether it be the death of a 

specific beneficiary or beneficiaries, beneficiaries reaching certain milestones in life, or other 

triggering circumstances. As previously alluded to earlier in the materials, termination of a trust 

for any reason other than automatic termination typically follows the same requirements as 

modification as it is, essentially, a modification of the term of the trust and the disposition of 

assets.   

 As this is the case, termination can be accomplished under the following circumstances: 

a) When the trust is terminated upon revocation; 

b) When termination occurs automatically (as discussed above); 

c) When termination is required as the trust has no further purpose (e.g. when a 

beneficiary or trustee depletes the assets in the trust, or named beneficiaries, such as 

charitable beneficiaries, no longer exist or cannot receive any benefit from the trust); 

or 

d) When the trust, by its operation or provisions, becomes unlawful, against public 

policy, or become impossible to continue to administer. 
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In any case, when a trust is undergoing any process for termination, it is important for the trustee 

and their counsel to ensure that all provisions of the trust agreement are being followed, 

especially with respect to ultimate disposition of remaining trust assets and that all interested 

parties’ rights and interests are being considered and protected. Again, if there are automatic 

termination provisions, and there is no independent authority to terminate the trust by right of 

revocation and/or amendment, by power of appointment, or by other right, such as a right of 

withdrawal of assets rendering a trust without any further purpose, court approval will be 

required to effectuate such termination. As is the case with any request for court approval, 

consent from interested parties is extremely helpful when courts evaluate a termination request, 

but unanimous support may not be achievable in all circumstances. In such cases, a petitioner 

and his or her attorney will need to make sufficient arguments to support one of the above 

termination conditions. 

IV. Conclusion 

While these materials cannot sufficiently cover every circumstance when a trust can or 

should be revoked, modified, or terminated, it hopefully provides some general guidance to the 

reader to help point them in the right direction should the need for a change with respect to trusts 

occur in their practice. The Oregon UTC is very comprehensive and covers many instances and 

procedures related to trusts in these areas and these rules should be continually referenced. In 

cases where there still remains some ambiguity, Oregon (or other states’) case law can provide 

some additional guidance and interpretation as to how the UTC has been applied in similar 

circumstances.  However, what can be understood from all of this is that trusts are complicated 

instruments that require careful initial drafting as well as detailed review and analysis thereafter 

when considering changes. When a comprehensive approach is taken with respect to trusts, there 



Chapter 8—Is It Set in Stone? Revocation, Modification, and Termination of Trusts

 8–12Basic Trust Administration

may often be a solution to the issues presented, so when someone asks if irrevocable trusts are 

“set in stone” it is not wrong to provide the most frequently used term by attorneys, “not 

necessarily.” 
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No. 1: Persistence is not always a virtue

Photo credit: linkedin.com/in/evan-j-
krame-1a659b1/
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Prejudice to court functioning

Photo credit: evankrame.com

The present case, the judge observed, was “merely 
the latest in a long series of instances in which 
[appellant] has resisted the Court's efforts to get 
him to account for his time as a special needs 
trustee.” 

Accordingly, while appellant was “entitled to 
‘reasonable’ compensation, the burden is on [him] 
to provide the Court with sufficient information to 
determine what is reasonable.” Appellant had 
“offer[ed] no calculation or method of calculating 
any specific amount of compensation,” requiring the 
court to make its “determination of reasonableness 
upon the only information available.”

buchalter.com

Lessons Learned

Photo credit: 
http://rabbiswithoutborders.org/evan-krame/

In re Krame, ___ A.3d ___ (2022), No. 19-BG-674, 2022 WL 16642018, at *2 (D.C. Nov. 3, 2022)

• Follow court orders and instructions from 
judges: RPC 3.4(c)

• Error on the side of sharing more with the 
court than just what it asks: RPC 3.3(a)(4), 
RPC 8.4(a)(3) & (4)

• Commit to maintaining competence: 
RPC 1.1

• Find a way to contest undesirable practices 
within the rules
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No. 2:  The “E” in email does not stand for “Easy”

Dear Mr. Berenson…

Enclosed, please find a lot of confidential 
information about our client’s discussion regarding 
settlement or civil and criminal penalties 
for its alleged inappropriate marketing 
of an antipsychotic drug…

Then…
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RPC 4.4(b):  what to do with the inadvertent email?

A lawyer who receives a 
document or electronically 
stored information relating to 
the representation of the 
lawyer's client and knows or 
reasonably should know that 
the document or electronically 
stored information was 
inadvertently sent shall 
promptly notify the sender.
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Real “reply to all” concerns

RPC 1.6(a):  Confidentiality

• “cc” reveals email address and 
potential confidential 
information

• e.g., employer, location, names, 
alias, etc.

• The “clickable error” problem 
compounded by clients and 
opposing counsel



Chapter 9—Presentation Slides: Thankful That Wasn’t Me: Ethics Lessons from Those Less Fortunate

 9–8Basic Trust Administration

buchalter.com

Real “reply to all” concerns

RPC 4.2:  Communicating with represented parties.

WSBA Advisory Op. 202201 (2022)

“Reply All” may be allowed if 
consent can be implied by the 
facts and circumstances, but 
express consent is the prudent 
approach.

buchalter.com

ABA Formal Opinion 503

“In the absence of special circumstances, lawyers who copy 
their clients on an electronic communication sent to counsel 
representing another person in the matter impliedly consent 
to receiving counsel’s ‘reply all’ to the communication.” 
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Lessons learned

• Be deliberate with email

• Be careful with autofill on 
email addresses

• Talk to your clients about 
how they use email

• If inadvertent email sent, 
promptly contact other side

• Do not use “Reply to All”***  

*** sometimes you have to, I know

buchalter.com
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No. 3:  Transparency is critical

Photo credit: Reuters/Andrew Kelly

buchalter.com
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Lessons learned 

• Always be on the 
lookout for potential 
conflicts and how to 
avoid them.

• Document conflicts

• Consider whether your 
explanation of a 
conflict is sufficient to 
withstand a challenge 
“down the road.”

buchalter.com

4



Chapter 9—Presentation Slides: Thankful That Wasn’t Me: Ethics Lessons from Those Less Fortunate

 9–13Basic Trust Administration

buchalter.com

No. 4: Don’t Assume Others are Careful (or Competent)

Photo credit: H John Voorhees III/ 
Hearst Connecticut Media via AP, Pool

buchalter.com

Production without review

Reynal testified that he was stunned 
when Bankston announced at trial 
that he had received confidential 
medical records, and it was 
“incredibly embarrassing.”

“It was a disaster. It was probably 
the worst day of my legal career.”

Photo credit: Briana Sanchez/Pool via Reuters
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Impact on proceedings

Photo credit: Briana Sanchez/Austin American-
Statesman via AP, Pool

buchalter.com

Real consequences

Photo credit: Briana Sanchez/Austin American-
Statesman/AFP/Pool/AP

Photo credit: Kent Nishimura / Los Angeles Times
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Lessons learned

• Make no assumptions about 
documents from co-counsel or 
any other source—make 
reviewing a priority.

• Use protective orders.

• Understand the transmission 
process—review all materials in 
the files to which a client or party 
will be provided a “link.”

• Know the rules in your jurisdiction 
for inadvertently sent documents.

buchalter.com
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No. 5:  Objectivity is not optional

Professional Conservator (PC) was appointed for wife, with the consent of her 
husband of 50 years, after husband was unable to manage the couple’s finances 
following wife’s paralyzing stroke. PC provided a fee schedule with different rates for 
fiduciary work, in-office legal work, and in-court legal work. 

buchalter.com

Almost immediately, PC and husband began to clash personalities, and PC asserted 
that husband had not properly managed the conservatorship assets, including the 
couple’s ranch property and that he therefore owed the conservatorship significant 
sums of money. PC also began a campaign to gain complete control over all of 
husband’s assets. 
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“Finally, today I spent more than four (4) hours, some of it with some productivity, 
and much without, in my trip to [the ranch]. As of today, and until I am satisfied, I 
will be charging my time out at my full hourly rates as an attorney. That means that 
today cost $1,000.00 instead of $600.00.”

buchalter.com

PC then wrote a letter to 
the husbands’ friends and 
relatives, encouraging 
them to support his effort 
to be appointed husband’s 
conservator and his 
attempt to require husband 
to submit to a mental and 
physical examination. The 
letter asked the recipients 
to make themselves 
available for the 
proceedings and the court 
visitor.
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“This animosity and conflict has caused 
PC to very aggressively enforce the 
terms and conditions in the Settlement 
Agreement in a way that appears to the 
Court to be unnecessary and unwise.”

“There was and continues to be 
animosity and conflict between PC and 
husband. It’s apparent that this has 
clouded the vision of PC to the point 
that he is willing to petition the court to 
take money away from the protected 
person [wife] to teach a lesson to 
husband.”

buchalter.com

“I also believe any of you creditors in this matter also have the right to press the 
eventual Successor Personal Representative to make claims against [husband] for 
those claims, and for the elder financial abuse of wife based upon his knowing 
misuse and conversion of his wife’s assets.”
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“I have mentioned in previous hearings in this case that there appears to be a very 
high level of animosity and conflict between PC and husband and his counsel. This 
animosity that sometimes borders on hatred seems to be the catalyst for much of 
the litigation that has occurred in this case in the last two and one-half years. This is 
truly a ‘high conflict’ conservatorship. 

I believe that if PC had had 
independent legal counsel advising 
him in this matter that much of the 
litigation that was instigated by PC 
would not have occurred. PC being 
his own counsel has caused endless 
problems in these proceedings that I 
believe could have been avoided if 
he had received unbiased advice.”

buchalter.com

“Unfortunately a 
recurring theme in 
the litigation in this 
conservatorship is 
based on PC taking 
unsupportable 
positions and then 
charging exorbitant 
fees in defending his 
unreasonable 
positions when they 
received objections.”
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Requesting approval of fees = “charging”

RPC 1.5(a)

A lawyer shall not enter 
into an agreement for, 
charge or collect an illegal 
or clearly excessive fee or 
a clearly excessive amount 
for expenses.

There is no exception to 
RPC 1.5 for fees that must 
be approved by the court.

buchalter.com

Fees were excessive

• Charging attorney fees for fiduciary work because he 
charged more than the client had agreed to pay. 

• Where charged for activities that did not advanced 
the interests of wife’s conservatorship, e.g.,: 
• attempting to obtain a conservatorship over 

husband 
• requesting the court to instruct him to seek 

criminal charges against husband. 

Rather, these charges reflected only PC’s “dogged 
adherence to a failed combined formula of threats 
and legal proceedings” designed to force husband to 
bend to his will, which did nothing to benefit wife.
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Lessons Learned

• When the court tries to tell you that you are 
being unreasonable, you should listen

• It is always a good idea to have an available 
objective second opinion

• Consider getting outside counsel when acting 
as a fiduciary

• If you are wearing multiple hats—pause and 
consider whether an objective person acting 
in a single role would make the same 
decision

• Submitting fees to the court is the equivalent to 
charging them to a client

buchalter.com

6
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No. 6: Mundane tasks can be worthy of attorney time

buchalter.com

Lessons learned 

• Not all legal work is 
glamorous, but legal 
expertise is worth the 
cost 

• Supervision of team and 
oversight of processes 
are critical.



Chapter 9—Presentation Slides: Thankful That Wasn’t Me: Ethics Lessons from Those Less Fortunate

 9–23Basic Trust Administration

buchalter.com

7

buchalter.com

No. 7:  Late night stalking never a good idea…
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"Hey all! How is it going. I am married to an 
incredibly beautiful woman, AND I get to hang 
out with high school chicks all day (and some 

evenings too). I have even been lucky with a few. 
It just doesn't get better than this."

buchalter.com

RPC 8.4(a)(3):  It is professional misconduct for a lawyer to engage in conduct 
involving dishonesty, fraud, deceit or misrepresentation that reflects adversely on 
the lawyer’s fitness to practice law.
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RPC 8.4(a)(3)

Court:
“[I]t is necessary to identify the nexus between the 

lawyer's conduct and the lawyer’s fitness to practice law 
to establish that the lawyer's conduct is of the type of 

conduct for which this court may call the lawyer to 
answer.”

buchalter.com

Lessons to be learned

• Yes, you are always a 
lawyer

• There is no anonymity 
on the internet

• Deceptive conduct is 
likely to be considered 
connected to your 
fitness to practice.
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The internet and privacy

buchalter.com

8
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No. 8: Spoliation is still spoliation

Lester v. Allied Concrete Co.

• Discovery request for FB

• P Lawyer advised client to 
“clean up” the FB page 
because “we do NOT want 
blow ups of other pics at trial 
so please, please clean up 
your facebook and myspace.”

buchalter.com

What can you advise your clients?

• New York 745 (2013), Lawyer may advise clients:
—What they should/shouldn’t post on social media
—What existing posting they may or may not remove
—Particular implications of social media posts as it may be used against them in 

litigation

• Philadelphia Bar Association Op. 2014-5 (2014):
—May change privacy settings
—May delete content, so long as content is properly preserved prior to deletion
—Must make reasonable efforts to obtain content if lawyer knows it exists but 

wasn’t produced by client 



Chapter 9—Presentation Slides: Thankful That Wasn’t Me: Ethics Lessons from Those Less Fortunate

 9–28Basic Trust Administration

buchalter.com

Lessons learned

• Spoliation is still spoliation

• E-discovery woes can happen 
to anyone 

— become competent, 

— consult resources and 
know the risks involved in 
the technology you and 
your clients are using

buchalter.com

Last 
but not 
least
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Professionalism

buchalter.com

No. 9: Professionalism

Photo credit: www.mosserlaw.com/our-
firm/attorneys/

“We didn’t do anything bad, 
we’re just mean people.”

James C. Mosser |  Nicolas Mosser
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Professionalism

buchalter.com

Questions?
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Amber Bevacqua-
Lynott
Associate General 
Counsel
(503) 686-8122

alynott@Buchalter.com
linkedin.com/in/
Bevacqua-Lynott

Buchalter Professional Responsibility Group

• Legal Ethics & Risk Management
• Legal Malpractice Defense
• Fee Disputes, Mediations, Arbitrations
• Litigation Issues, such as Withdrawal, Sanctions 

& Disqualification
• Disciplinary (Bar) Defense
• Judicial Ethics
• Judicial Conduct Commission
• Licensing, Admissions, and Reciprocity
• In-House Counsel Ethics
• Law Firm Dissolution and Partnership Disputes
• Law Firm Training / Audits
• Culture and Risk Management Reviews
• Internal Investigations
• Lawyer and Law Firm Innovation
• Modern Legal / Electronic Practice Issues
• Expert Witness
• Administrative Regulation, Professionals
• Continuing Legal Education (CLE) Presentations

David J. Elkanich
Shareholder
(503) 367-4227

delkanich@Buchalter.com
Twitter:  @DavidElkanich

www.buchalter.com/industry-specialty/professional-responsibility-practice-
group/#overview

http://www.buchalter.com/industry-specialty/professional-responsibility-practice-group/#overview
http://www.buchalter.com/industry-specialty/professional-responsibility-practice-group/#overview
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