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SCHEDULE

9:00 A Client Walks into Your Office, Then What?—Consultation Phase
F Considerations
F Calculations (CSRA, CSIA, etc.)
F Practicality of the plan
F Spend-down options
There will be one 5-minute and one 10-minute break.

12:15  Adjourn

FACULTY

Megan Fuhrer, Wy’East Law LLC, Portland. Ms. Fuhrer specializes in elder law (Medicaid eligibility/
estate recovery; long-term care planning), estate planning, probate and trust administration, planning 
for those with special needs, and small business law.  She is the treasurer and programs committee 
cochair for Women in Insurance & Financial Services and a member of the Oregon State Bar Elder Law 
Section, Estate Planning & Administration Section, Business Law Section, and Solo and Small Firm 
Section.

Rebecca Kueny, Kueny Law LLC, Salem. Ms. Kueny devotes most of her practice to estate planning 
and elder law issues, including protective proceedings and long-term care planning. She is chair of the 
Oregon State Bar Elder Law Section CLE Committee, assisting with continuing education on protective 
proceedings, long-term care planning, and elder law. She is a Nationally Certified Guardian and an 
accredited attorney with the Department of Veteran Affairs. Ms. Kueny is a member of the Oregon 
Women Lawyers, the Special Needs Alliance, the Marion County Bar Association Board of Directors, 
and the Marion County CourtCare Board of Directors.
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The Eligibility Section of these Materials were written and used in the Prepping the Canvas: 
Medicaid Eligibility Standards and Practices section of the 2021 Elder Law CLE The Art of Elder 
Law: A Broad Brushstroke Overview. We have updated some of the materials where rules or 
numbers have changed. A huge thank you Ekua Hackman and Julie Nimnicht, the writers of this 
portion of our materials, for allowing us to use their well written and eloquent material. 
 

INTRODUCTION 
 
Medicaid is a jointly funded program provided and administered by the State of Oregon and the Federal 
Government. A basic understanding of Medicaid is invaluable to any estate planning and/or elder law 
practitioner. Whether or not you choose to include these services as part of your practice, being able to 
spot Medicaid related issues provides your clients with a great benefit. For example, deciding whether 
or not to advise your client to make gifts in a calendar year should include a Medicaid analysis. 
 
Medicaid covers a large range of services and is known across the state of Oregon by several names. 
These names are commonly shown as acronyms. The following are the most commonly  used and seen: 
 
• Oregon Health Plan / OHP, provides health insurance for low-income individuals and families, 

children, disabled adults, and pregnant women. This plan was recently expanded with the 
passage of the Affordable Care Act. 
 

• Oregon Supplemental Income Program Medical / OSIPM, is designed to assist individuals 
with long-term care costs, such as monthly care costs incurred in assisted living facilities 
and/or nursing homes. 

 
These materials will focus on OSIPM, as it is the version of Medicaid utilized by most individuals in 
need of long-term care. They are the vast majority of Medicaid related clients for any elder law 
practice dealing with long term care situations. Accordingly, throughout these materials, the term 
“Medicaid” will refer to OSIPM unless otherwise noted. 
 
OSIPM is governed by the Oregon Administrative Rules (OARs). The majority of OARs that regulate 
how Medicaid is to be administered in the state of Oregon are found within OAR chapters 411 and 
461. Throughout these materials we have endeavored to provide citations for the most pertinent OARs 
relating to each concept. However, these materials are not to be considered a substitute for becoming 
well versed with the OARs, particularly as OARs are subject to regular change, and do not go through 
the same legislative process as the Oregon Revised Statutes. It is vital to stay informed regarding these 
changes. 
 
These materials will review the various eligibility requirements related to Medicaid in the state of 
Oregon, as well as provide an overview of some planning strategies which may be useful to an elder 
law practice. The scope of this presentation will not allow for an advanced strategy discussion, but the 
information provided will give a fairly comprehensive overview and should serve as a starting point to 
begin, or to expand, a Medicaid practice. 
 
Medicaid eligibility is primarily governed by three criteria: Income, Resources, and Disability  (or 
non-financial requirements). These materials will begin by exploring these three criteria. 
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MEDICAID ELIGIBILITY FOR LONG-TERM CARE 
 

I. Analyzing Income. 
 
Careful evaluation of the Medicaid applicant’s income is necessary in order to determine if the applicant 
satisfies that part of the eligibility test. Income can be broadly construed, and it is at times difficult to 
distinguish between an “income stream” and an “available resource.” 
 
OAR 461-155-0250(2) requires that a Medicaid applicant show gross monthly income of 300%  or less of 
the SSI (Supplemental Security Income) standard. This is referred to as the “Income Cap.” The current 
“Income Cap” is set at $2,523.00 per month. If a Medicaid applicant has gross monthly income higher than 
this standard, he or she can still qualify for Medicaid benefits via the use of an Income Cap Trust (provided 
the applicant meets the resources and disability criteria). OAR 461-145-0540(10)(c). 
 
The first step is to determine what income we must count. 
 

A. Definition of Income. The Oregon Administrative Rules do not provide a single OAR 
defining income for purposes of determining Medicaid eligibility. You are able, however, to view 
OAR 461 Division 145 to see a list of specific types of assets, and how they are classified (for 
example whether they are income or resources). 
 
Example : OAR 461-145-0030 describes the way(s) that a “Bank Account” is treated for Medicaid 
eligibility purposes. 
 

1. Gross vs. Net. When determining Medicaid eligibility the Department of Human 
Services (DHS) will always count gross income from all income sources, whether earned 
income or unearned income. OAR 461-140-0040(4). 
 
2. Earned vs. Unearned. While the OARs do make a distinction in defining “earned 
income” (such as a salary) vs. “unearned income,” this distinction is unimportant when 
determining Medicaid eligibility. DHS will count all income, whether earned or unearned, 
as equally countable. 
 
3. Whose Income Counts? When determining Medicaid eligibility only the gross 
income (earned or unearned) of the Medicaid applicant is counted - the income   earned by 
the community spouse is not counted, nor is the income of any other member of the 
Medicaid applicant’s household. OAR 461-110-0210(7). 
 
4. Cannot Count an Asset as a Resource AND as Countable Income. DHS must 
categorize an asset as either a resource OR as income. An asset may not be counted as a 
resource and as income in the same month. OAR 461-140-0010(7). 
 
Carefully examine how DHS has treated all available assets to ensure that no one asset is 
counted both as an income source and as an available resource. 

 
5. Veterans Aid and Attendance Excluded. Unlike other income sources Veterans 
Benefits that include Aid and Attendance payments are excluded from the income 
calculation when determining Medicaid eligibility. OAR 461-145-0580(2)(a)(A). 
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6. IRAs, and Other Retirement Accounts. IRAs, even in repayment mode, are 
generally excluded as income sources. Rather, they are counted as available resources. 
Clients often mis-categorize this type of asset and list it as income rather than as a 
countable resource. 

 
EXCEPTION: If the account cannot be withdrawn in one lump sum and the repayment 
schedule is actuarially sound then it is possible to have an IRA, or similar retirement 
account, counted as an income stream as opposed to a countable resource. OAR 461-
145-0380. 

 
Once we know what income we must count, the next step is determining what we need      to do with it. 
 

B. Income Cap Trusts 
 

1. Income Cap: If the Medicaid applicant’s countable monthly income is more than 
the current income cap ($2,523.00/month gross) he or she will need an Income Cap Trust 
to qualify for Medicaid. OAR 461-145-0540(10)(c). 
 
2. Irrevocable: The Income Cap Trust is an irrevocable living trust agreement. All 
the Medicaid applicant’s monthly income is deposited into an account held in the name of 
the Income Cap Trust. The trustee of the Income Cap Trust is then allowed to make certain 
distributions from the trust to or for the benefit of the Medicaid applicant. These 
distributions are outlined and described below. The balance of the monthly income must 
be used to pay for the Medicaid applicant’s care costs. Medicaid then steps in to pay for the 
balance of what the Medicaid applicant’s share couldn’t cover. 

 
3. EIN: Despite the fact that the Income Cap Trust is irrevocable, practitioners differ 
on whether or not to obtain a separate Taxpayer Identification Number (also called an 
Employer Identification Number, or EIN). Some choose to do so to ease the process of 
opening bank accounts in the name of the Income Cap Trust, as many banks require EINs 
whenever they see an irrevocable trust of any shape, size, or flavor. Alternatively, because 
the Income Cap Trust is, in fact, a grantor trust many practitioners choose to use the 
grantor’s social security number. The choice does not seem to have any bearing on 
Medicaid eligibility. 
 
4. The Distribution Plan: The Income Cap Trust allows for a distribution plan. This 
is, in essence, a budget for how the trustee of the Income Cap Trust is supposed to spend 
the Medicaid applicant’s monthly income. 
 
Personal Needs Allowance - OAR 461-145-0540(10)(c)(C) 
 
Nursing home residents are allowed $68.77 per month as a personal needs allowance. OAR 
461-160-0620(3)(c)(A). Note that a Medicaid applicant who receives VA benefits can be 
allowed up to $90 per month as a personal needs allowance. OAR 461-160-0620(3)(c)(B). 
 
For applicants living in community-based care settings, their monthly personal needs 
allowance is currently set at $187.00, which is indexed to increase annually. 
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Room and Board - OAR 461-145-0540(10)(c)(C) 
 
If the applicant is receiving community-based care, he or she is expected to pay $654.00 
per month toward his or her room and board costs. This amount is indexed to increase 
annually. 

 
Reasonable Administrative Costs - OAR 461-145-0540(10)(c)(D) 
 
The trust allows for the use of trust funds to pay for costs incurred in the administration of 
the trust. “Reasonable administrative costs” include trustee fees, bank service charges, copy 
and postage expenses, tax preparation and accounting fees, future legal expenses, income 
taxes attributable to trust income, and conservatorship/ guardianship fees and costs. The 
trustee may only expend a total of $50.00 from the trust per month on these expenses. 
 
Community Spouse and Family Monthly Maintenance Needs Allowance – OAR 461-145-
0540(10)(c)(E) 
 
The trust can allocate some of the income each month to the community spouse (the spouse 
not receiving Medicaid benefits) to help ensure that he or she has enough to get by from 
month to month. If the community spouse’s monthly income is insufficient to pay his/her 
monthly living expenses, then a portion of the Medicaid recipient spouse’s income can be 
distributed each month to the community spouse. The minimum monthly maintenance 
needs allowance (MMMNA) the community spouse can receive is $2,177.50 per month. 
If the community spouse has high enough costs of living then the amount can be increased 
to $3,435.00 per month. In cases of great need this amount can be increased even higher 
by court order. 
 
Medicare and Other Private Medical Insurance Premiums - OAR 461-145- 0540(10)(c)(F) 
 
The Medicaid recipient’s insurance premiums for Medicare and other supplemental health 
insurance policies may also be paid from the Income Cap Trust. 
 
Other Incurred Medical Costs - OAR 461-145-0540(10)(c)(G) 
 
Those medical costs allowed under OAR 460-160-0030 and 461-150-0055 may be paid 
from the Income Cap Trust. These include medical and dental care, psychotherapy, 
rehabilitation services, hospitalization, outpatient treatment, prescription drugs and over-
the-counter medications, medical supplies and equipment, dentures, hearing aids, 
prostheses, and prescribed eyeglasses. As you can see, most medical expenses can be 
covered by the Income Cap Trust. If there are too many medical expenses in a given month 
for the Income Cap Trust to cover, then an installment plan may be set up and paid from 
the Income Cap Trust for as many months as is necessary until the medical expense has 
been paid in full. 
 
Contributions to Reserves for Child Support, Alimony, and Income Taxes - OAR 461-145-
0540(10)(c)(H) 
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If the Medicaid applicant is responsible for child support and/or alimony obligations these 
costs can be paid from the Income Cap Trust. Income taxes can also be paid from the 
Income Cap Trust. 
 

Monthly Contributions to Reserves or Payments for the Purchase of Irrevocable Burial 
Plan - OAR 461-145-0540(10)(c)(I) 
 
The Income Cap Trust can pay for a pre-arranged, irrevocable burial plan, so long  as the 
plan’s value does not exceed $5,000.00. 
 
Contributions for Home Maintenance - OAR 461-145-0540(10)(c)(J) 
 
If the Medicaid applicant plans to return to his or her residence, then the Income Cap 
Trust can make contributions to a reserve or payments for home maintenance. In order 
to make these payments the applicant must meet the criteria of either OAR 461-160-0630 
or OAR 461-155-0660. 
 
OAR 461-160-0630 allows the Income Cap Trust to make monthly payments for up to 
six months if the individual would not be able to afford to keep the home or rental 
property without the deduction and the applicant’s physician documents that it is likely 
that the applicant will be medically able to return home within the next six months. 
Additionally, the department must determine that maintaining the home is consistent 
with the individual’s care needs. The amount of the deduction is the total of the 
individual’s housing cost, including taxes and homeowners’ insurance, plus the limited 
standard utility allowance for the SNAP program. 
 
OAR 461-155-0660 allows for a temporary accommodation allowance in some limited 
circumstances if the Medicaid applicant has temporarily entered a qualifying long-term 
care situation, cannot afford to keep his or her residence without the additional 
allowance, will be able to return to the residence within six months of moving into the 
qualifying long-term care situation (this must be confirmed in writing by a medical 
professional), and the residence will accommodate the care needs of the Medicaid 
applicant. After six months the Medicaid applicant may request an extension so long as 
the above criteria continue to be met. 
 

C. Reallocation of Income to Avoid Spousal Impoverishment 
 

1. Although the community spouse has no income cap, do not disregard 
his/her income in your planning. It is possible to re-allocate a portion 
of the Medicaid applicant’s monthly income to the community spouse 
in order to prevent spousal impoverishment. This can be done with or 
without an Income Cap Trust. 
 

2. The Minimum Monthly Maintenance Needs Allowance (MMMNA) 
currently set for the community spouse is $2,177.50 per month. This 
amount can be increased to $3,435.00 per month without court order if 
the community spouse has high “shelter costs.” The amount may be 
increased even higher with court order if necessary. 
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II. Analyzing Resources. 
 

In order to determine whether a Medicaid applicant satisfies the resource criteria to qualify for assistance, 
careful evaluation of the applicant’s resources is required. The first step is to determine which of the 
financial group’s1 resources are considered “available.” The second step is to distinguish which of the 
available resources are specifically excluded under the Medicaid rules, and which are countable. 
 

A. Available vs. Not available. A resource is generally considered available if the Medicaid 
applicant (and/or the applicant’s spouse, if married) owns an interest in the resource. However, 
there are some exceptions set forth in OAR 461-140-0020(2). Specifically, a resource is not 
considered available if: 
 

1. The applicant has a legal interest in the resource but does not have possession of 
the resource and is unable to gain possession of it. OAR 461-140-0020(2)(a). 
 
2. The applicant jointly owns the resource with one or more joint-owners not in the 
financial group who are unwilling to sell their interest and the applicant’s interest is not 
reasonably saleable. OAR 461-140-0020(2)(b). 
3. The applicant verifiably lacks the competence to gain access to or use the resource 
and has no legal representative available to act on the applicant’s behalf. OAR 461- 140-
0020(2)(c). 
 
4. The applicant is a victim of domestic violence and attempting to use the resource 
would subject the applicant to risk of domestic violence or the applicant is using the 
resource to avoid the abusive situation. OAR 461-140-0020(2)(d). 
 
5. Except as provided in OAR 461-145-0540, the resource is included in an 
irrevocable or restricted trust and cannot be used to meet the basic monthly needs of the 
applicant or the applicant’s spouse. OAR 461-140-0020(2)(e). 
 
6. There is a legal bar to the sale of the resource. OAR 461-140-0020(2)(f). 
 

If the resource does not fall under one of the above exceptions, it will generally be considered 
available. The next step is to determine which of the applicant’s available resources are countable, 
and which are excluded. 

 
Jointly owned resources. Jointly-owned resources are assumed to be available to the Medicaid 
applicant only to the extent they own the resource. OAR 461-140-0020(1)(b). 

 
B. Excluded Resources. Excluded resources, which are set forth in chapter 461, division 
145 of the Oregon Administrative Rules, will not be counted for purposes of determining a client’s 
eligibility and benefits level as long as the resource is used in a manner consistent with the rule 

                                                            
1 The “financial group” consists of all the people in the “filing group.” The “filing group” consists of the people 
whose resources are considered in the eligibility determination process. See OAR 461-110-0530 and OAR 
461-110- 0410. 
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providing the exclusion. The following is a non-exhaustive list of some commonly encountered 
resources along with descriptions of the circumstances under which they might be excluded. 

1. Home. The home owned by the applicant and/or the applicant’s spouse may be 
excluded if certain conditions are satisfied. 
Applicant’s spouse or child resides in the home. A home is an excluded resource if the 
applicant’s spouse or the applicant’s biological or adoptive child (who is under the age of 
21 or, if over the age of 21, who meets the Social Security Administration criteria for 
blindness or disability) occupies the home (no matter the equity value). OAR 461-145- 
0220(2)(B)(i)-(ii). 
 
Applicant resides in the home alone. If the applicant resides in the home alone (with no 
spouse or child), the home may be excluded as a resource as long as the applicant’s equity 
value in the home is under $636,000.00. OAR 461-145- 0220(2)(a)(B)(iii)(I). (Note that, 
even if the equity value in the home is more than $636,000.00, OAR 461-145-
0220(2)(B)(iv) states that the home will be excluded as a resource if the applicant is unable 
legally to convert the equity value in the home to cash.) 
 
Temporary Absence. Under OAR 461-145-0220(3)(c), the value of the home is excluded 
if the Medicaid applicant is absent to receive care in a medical institution if one of the 
following is true: 

i. The applicant has provided evidence that he or she will return to the home. 
The evidence must reflect the subjective intent of the applicant, regardless of the 
applicant’s medical condition. A written statement from a competent individual is 
sufficient to prove intent. OAR 461-145- 0220(3)(c)(A). 
 
ii. The home remains occupied by the applicant’s spouse, child, or a relative 
dependent on the applicant for support. The child must be less than 21 years of age 
or, if over 21, must meet the Social Security Administration criteria for blindness 
or disability. OAR 461-145-0220(3)(c)(B). 
 

Unoccupied home. If the equity value is under $636,000.00, and neither the applicant, the 
applicant’s spouse, nor the applicant’s child is residing in the home, the property will be 
excluded if the financial group is making a good-faith effort to sell the property at a 
reasonable price. OAR 461-145-0420(3)(d). 
 
Proceeds from the sale of a home. The proceeds from the sale of the home of the financial 
group are excluded for three months if the financial group intends to use the proceeds to 
buy another home. OAR 461-145-0460(3)(d)(A). 

 
2. Car. The value of one vehicle selected by the financial group is excluded if it is 
used for transportation of the applicant or a member of the applicant’s household. OAR 
461- 145-0360(4)(a). The equity value of any other vehicles owned by the financial group 
is counted as a resource. There is no limit on the value of the car that the applicant can 
exclude, and, if the applicant has more than one car, the applicant can exclude the value 
of the most expensive car. 
 
3. Personal belongings. Personal belongings are excluded resources. OAR 461-145- 
0390. Personal belongings are “items needed for maintenance and occupancy of the home 
and personal items found in or near the home that are used on a regular basis, are ordinarily 
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worn or carried by the individual, or otherwise have an intimate relation to the individual.” 
There is no limit on the value of the personal belongings that can be excluded. 
 
4. Burial Arrangements. 
 
Irrevocable burial plan. The amount in an irrevocable burial trust or any other irrevocable 
arrangement to cover burial costs is excluded, regardless of the value. OAR 461-145-
0040(2)(c). Note that, if the applicant has a preexisting burial plan that is revocable, he or 
she may elect to make the plan irrevocable at any time during the Medicaid application 
process to exclude the value of the plan from resource consideration. 
 
Burial fund. If the applicant does not already have a burial plan and does not wish to 
establish one, he or she may instead set aside up for $1,500.00 in a burial fund. The 
applicant may also set aside up to $1,500.00 in a burial fund for his or her spouse. Each 
burial fund must be in a separate account to be excluded from resource consideration. The 
funds set aside for burial will be counted as a resource if commingled with assets 
unrelated to a burial. OAR 461-145-0040(3). There is no Medicaid penalty or 
overpayment if the applicant later used the money in an excluded burial fund for 
something other than burial costs. OAR 461-145-0040(4). 
 
NB: The amount allowed for a burial fund is reduced by the face value of life insurance 
policies owned by the applicant that have already been excluded from resources (see 
Life Insurance Policies, below), and by the amount in an irrevocable burial trust or any 
other irrevocable arrangement designated to cover burial costs, including the face value 
of burial insurance considered to be an irrevocable arrangement. OAR 461-145-
0040(3)(D)(ii). 

 
5. Burial space and merchandise. The equity value of a burial space and 
merchandise is excluded as a resource if owned by the applicant and designated for the 
applicant, the applicant’s spouse, minor and adult children, siblings, parents, and the 
spouse of any of these individuals. OAR 461-145-0050. A “burial space” may refer to a 
conventional gravesite, crypt, mausoleum, urn, niche, burial vault, and other repository 
that is traditionally used for the remains of a deceased individual. A burial space also 
includes headstones and the opening and closing of the gravesite, and the reasonable and 
necessary improvements or additions to such space. Burial merchandise includes, but is 
not limited to, urns, caskets, liners, headstones, markers, plaques and foundations. Note 
that, if a burial space and merchandise serves the same purpose, only one item per 
individual is excluded. 
 
6. Life insurance policies. 
 
Term Insurance. All term insurance that has no cash surrender value is excluded.  OAR 
461-145-0320(5)(a). 
 
Whole Life Insurance. The cash surrender value of life insurance policies owned by the 
financial group is excluded if the total face value of all policies for the insured 
individual is less than or equal to $1,500.00. If the total face value of all policies for the 
insured individual is more than $1,500.00, the entire cash surrender value is counted as 
a resource to the owner of the policy. OAR 461-145- 0320(5)(c)(B). 
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7. Pensions and retirement plans. 
 
Pensions and Retirement Plans that only allow for periodic payments. The equity value of 
a pension or retirement plan is excluded as a resource if the individual is eligible for 
monthly periodic payments under the terms of the plan and has applied for those payments. 
When an individual is permitted to choose or change a payment option, the individual 
must select the option that: 
 

i. Provides payments commencing on the earliest possible date; and 
 
ii. Completes payments within the actuarial life expectancy of the individual     
(per the Periodic Life Table of the Office of the Chief Actuary of the Social 
Security Administration). OAR 461-145-0380(4)(a)(A). 

 
The equity value of all other pension and retirement plans that allow an individual to 
withdraw funds, minus any penalty for withdrawal, is counted as a resource. OAR 461- 
145-0380(4)(a)(B). 
 
Annuities Purchased with Funds from a Retirement Plan. The equity value of an annuity 
purchased with funds from certain retirement plans (described in OAR 461-145- 
0380(1)(e)) is excluded if it meets the payout requirements of OAR 461- 145-0022(10)(c). 
See OAR 461-145-0380(4)(b). The requirements of OAR 461- 145-0022 are discussed in 
more detail in Part 2, section I.D., below. 
 
8. Annuities. The equity value of an irrevocable annuity issued by a business that is 
licensed and approved to issue commercial annuities by the state in which the annuity is 
purchased is excluded as a resource under OAR 461-145-0022(7) as long as the annuity 
is actuarially sound, and it meets the following criteria: 
 

i. The applicant is living in a nonstandard living arrangement (i.e., an 
institutional or care facility setting), and the applicant or the applicant’s spouse 
purchased the annuity between January 1, 2006 and June 30, 2006; or 
 
ii. The applicant is living in a standard living arrangement (i.e., not an 
institutional or care facility setting) and the applicant or the applicant’s spouse 
purchased the annuity on or after January 1, 2006; 

 
AND the annuity meets the following requirements: 

 
iii. If an unmarried applicant is the annuitant, the annuity must specify that 
upon the death of the client, the first remainder beneficiary is either of the 
following: 

 
a. The Department, for all funds remaining in the annuity up to the 
amount of medical benefits provided on behalf of the applicant; or 
 
b. The child of the applicant (as long as the child is either under the 
age of 21 or any age and meets the Social Security Administration criteria 
for blindness or disability) if the Department is the next remainder 
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beneficiary (after this child), up to the amount of medical benefits provided 
on behalf of the applicant, in the event that the child does not survive the 
applicant. 
 

iv. If a spouse of the applicant is the annuitant, the annuity must specify that, upon 
the death of the spouse of the applicant, the first remainder beneficiaries are 
either of the following: 
 
a. The applicant, in the event that the applicant survives the spouse; and the 

Department, in the event that the applicant does not survive the spouse, 
for all funds remaining in the annuity up to the amount of medical 
benefits provided on behalf of the applicant; or 
 

b. A child of the applicant’s spouse (as long as the child is either under the 
age of 21 or any age and meets the Social Security Administration criteria 
for blindness or disability); and the applicant in the event that this child 
does not survive the spouse. 
 

An annuity may also be excluded under OAR 461-145-0022(6) if the applicant is living in 
a standard living arrangement and the applicant or the applicant’s spouse purchased the 
annuity prior to January 1, 2006 from a business that is licensed and approved to issue 
commercial annuities by the state in which the annuity is purchased and the annuity makes 
regular payments for a lifetime or specified number of years. 
 
(The Department has a flow chart titled “Treatment of Annuities for OSIPM” in its worker 
guide that illustrates under what circumstances annuities are excluded, and under what 
circumstances they are counted as resources. The flowchart is accessible here: 
http://www.dhs.state.or.us/spd/tools/additional/workergd/ann_flowchart.pdf.) 
 
9. Real property other than the home. The equity value of real property other than 
the home of the financial group is excluded if the financial group is making a good-faith 
effort to sell the real property at a reasonable price. The equity value is excluded for nine 
months unless the failure to sell is for reasons beyond the reasonable control of the financial 
group. OAR 461-145-0420(3)(d)(B). 
 
10. Income. Income is not considered a resource in the calendar month of receipt. 

 
C. Countable Resources. An available resource that is not excluded is countable and its value 
is used to determine whether the applicant qualifies for assistance. The applicable resource limit 
for an applicant depends on whether the applicant is married or unmarried. An unmarried applicant 
is subject to a resource limit of $2,000. OAR 461-160- 0015(3)(a). See Part 2, Section I., below 
for information about the resource limits applicable to a married applicant. 

 
Non-Financial Eligibility Requirements 
 
Beyond the financial eligibility requirements for Medicaid (Income and Resources) the Medicaid 
applicant must also meet certain non-financial eligibility requirements. These are generally medical in 
nature, and are often referred to as the applicant’s disability.  
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Disability Assessment  
 
Following the application, the Department of Human Services (DHS) will perform an eligibility 
assessment. For this assessment DHS will assign a caseworker to evaluate the physical and mental needs 
of the Medicaid applicant. This assessment is sometimes referred to as the CAPS assessment (Client 
Assessment & Planning System). This assessment is used to determine whether or not the Medicaid 
applicant is capable of handling any or all of his or her Activities of Daily Living (ADLs).  
 
1. Activities of Daily Living (ADL’s). There are several different ADLs assessed by DHS when 
determining Medicaid eligibility. OAR 411-015-0006(1). DHS’s definition of each activity can be found 
at the corresponding Oregon Administrative Rule.  
 
Within each category the Medicaid applicant will be rated as needing either “Assist,” or “Full Assist.” 
Within the Mobility category the ratings are expanded to include either “Minimal Assist,” “Substantial 
Assist,” or “Full Assist.”  
 

(a) Eating – OAR 411- 015- 0006(5) 
(b) Dressing/Grooming – OAR 411-015-0006(4)  
(c) Bathing/Personal Hygiene – OAR 411-015-0006(2) 
(d) Mobility (Ambulation & Transfer) – OAR 411-015-0006(7) 
(e) Elimination – OAR 411-015-0006(6) 
(f) Cognition/Behavior – OAR 411-015-0006(3) 

 
It is important to remember that the assessment of the ADLs only evaluates the Medicaid applicant’s 
abilities and performance during the 30 days preceding the date of the assessment and how the Medicaid 
applicant is expected to perform for the 30 days following the date of the assessment. OAR 411-015-
0006(1)(b). 
 
When assessing the Medicaid applicant’s cognition the caseworker should consider, in addition to the 30 
days preceding and succeeding the assessment date, how the Medicaid applicant has functioned without 
the assistance of another person. OAR 411-015-0006(3)(a).  
 
It is also important to note that the assessment is based on the individual’s actual or predicted need for 
assistance, rather than possible or preventive needs. OAR 411-015-0006(2)(a).  
 
ADL Assist Full Assist 

Mobility - Ambulation Minimal – Even with 
assistive devices, the 
individual requires hands-
on assistance from 
another person to 
ambulate outside the 
home or care setting at 
least once each week, 
totaling four days per 
month. The individual 
requires hands-on 
assistance from another 

Even with assistive devices, 
the individual requires hands-
on assistance from another 
person to ambulate every 
time the activity is attempted. 
Individuals who are confined 
to bed are a full assist in 
ambulation. 
 



 12Medicaid Boot Camp: A Client Walks into Your Office, Then What? Consultation Phase

person to ambulate inside 
their home or care setting 
less than one day each 
week. 
 
Substantial -- Even with 
assistive devices the 
individual requires hands-
on assistance from 
another person to 
ambulate inside their 
home or care setting at 
least one day each week 
totaling four days per 
month. 

Mobility - Transfers Even with assistive 
devices, the individual 
requires hands-on 
assistance with a task of 
transferring inside the 
home or care setting at 
least one day each week 
totaling at least four days 
per month. 

The individual requires 
hands-on assistance from 
another person every time the 
activity is attempted, even 
with assistive devices. 
 

Eating When eating, the 
individual requires 
another person to be 
within sight and 
immediately available to 
actively provide hands-on 
assistance with feeding, 
special utensils, or 
immediate hands-on 
assistance to address 
choking, or cueing during 
the act of eating at least 
one time each week 
totaling four days per 
month during the 
assessment timeframe. 

When eating, the individual 
always requires one-on-one 
assistance through all tasks of 
the activity for direct feeding, 
constant cueing to prevent 
choking or aspiration every 
time the activity is attempted. 
 

Elimination – Bladder & Bowel Even with assistive 
devices, the individual 
requires hands-on 
assistance with a task of 
bladder at least one day 
each week totaling four 
days per month during 
the assessment 
timeframe. 

The individual requires 
hands-on assistance of 
another person to complete 
all tasks of bladder and bowel 
care every time the task is 
attempted even with assistive 
devices. 
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Elimination - Toileting Even with assistive 
devices, the individual 
requires hands-on 
assistance from another 
person with a task of 
toileting or cueing to 
prevent incontinence at 
least one day each week 
totaling four days per 
month during the 
assessment timeframe. 

The individual is unable to 
accomplish all tasks of 
toileting without the 
assistance of another person. 
This means the individual 
needs assistance of another 
person through all tasks of the 
activity, every time the 
activity is attempted. 

Bathing Even with assistive 
devices, the individual 
requires assistance of 
another person for a task 
of bathing at least one 
day each week totaling 
four days per month. This 
means hands-on 
assistance, cueing, or 
stand-by presence during 
the activity. 

Even with assistive devices, 
the individual is unable to 
accomplish any task of 
bathing without the assistance 
of another person. This means 
the individual needs hands-on 
assistance of another person 
through all tasks of the 
activity, every time the 
activity is attempted. 

Personal Hygiene Even with assistive 
devices, the individual 
requires assistance of 
another person for a task 
of personal hygiene at 
least one day each week 
totaling four days per 
month. This means 
hands-on assistance, 
cueing, or stand-by 
presence during the 
activity. 

Even with assistive devices, 
the individual is unable to 
complete at least two 
personal hygiene tasks 
without the assistance of 
another person. This means 
the individual needs hands-on 
assistance of another person 
through all tasks, every time 
the activity is attempted. 
 

Dressing Even with assistive 
devices, the individual is 
unable to accomplish 
some tasks of dressing 
without the assistance of 
another person at least 
one time each week 
totaling four days per 
month. This means 
hands-on assistance, 
cueing, or stand-by 
presence during the 
activity. 

Even with assistive devices, 
the individual is unable to 
accomplish any tasks of 
dressing without the 
assistance of another person. 
This means the individual 
needs hands-on assistance 
through all tasks of the 
activity, every time the 
activity is attempted. 
 

Grooming Even with assistive 
devices, the individual is 

Even with assistive devices, 
the individual is unable to 
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unable to accomplish 
tasks of grooming, 
without the assistance of 
another person at least 
one time each week 
totaling four days per 
month. This means 
hands-on assistance, 
cueing, or stand-by 
presence during the 
activity. 

perform any tasks of 
grooming without the 
assistance of another person. 
This means the individual 
needs hands-on assistance of 
another person through all 
tasks of the activity, every 
time the activity is attempted. 
 

 
 
2. Service Priority Levels. The ability (or inability) of the Medicaid applicant to handle their respective 
ADLs is computed as part of the CAPS assessment resulting in a score assigned to the applicant. This 
score is called the Medicaid applicant’s Service Priority Level. These scores range from 1-18 (1 being the 
most disabled, and 18 being the most independent). A Medicaid applicant must score between 1 and 13 in 
order to be eligible for Medicaid benefits to assist with paying for long-term care.  
 
The following are the current service priority levels and their respective scores. Note that only levels (1) 
through (13) are eligible for long-term care services. OAR 411-015- 0015(1)(a).  
 
1 Requires Full Assistance in Mobility, Eating, Elimination, and Cognition 

 
2 Requires Full Assistance in Mobility, Eating, and Cognition 

 
3  Requires Full Assistance in Mobility, or Cognition, or Eating 

 
4 Requires Full Assistance in Elimination 

 
6 Requires Substantial Assistance with Mobility and Assistance with Eating 

 
7 Requires Substantial Assistance with Mobility and Assistance with Elimination 

 
8 Requires Minimal Assistance with Mobility and Assistance with Eating and Elimination 

 
9 Requires Assistance with Eating and Elimination 

 
10 Requires Substantial Assistance with Mobility 

 
11 Requires Minimal Assistance with Mobility and Assistance with Elimination 

 
12 Requires Minimal Assistance with Mobility and Assistance with Eating 

 
13 Requires Assistance with Elimination 

 
14 Requires Assistance with Eating 
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15 Requires Minimal Assistance with Mobility 

16 Requires Full Assistance in Bathing or Dressing 

17 Requires Assistance in Bathing or Dressing 

18 Independent in the above levels but requires structured living for supervision for 
complex medical problems or a complex medication regimen 

 
It is common for a Medicaid applicant to misinterpret or under-report their need for assistance. This is 
usually because of pride, confusion, mental incapacity, etc. On occasion coaching and guidance from the 
attorney can be very helpful. It is also advisable to have a friend, family member, and/or caregiver present 
at the assessment, in order to ensure that the information reported to the Medicaid caseworker is accurate. 
A very small reporting error can be the difference between full benefits and no benefits awarded.  
 
DHS will re-evaluate the Medicaid recipient’s medical need on an annual basis. If a Medicaid recipient is 
denied as a result of one of these annual reviews, they should request a copy of the new CAPS assessment 
report to determine whether or not to appeal the decision. If the recipient decides to appeal, they have 10 
days from the date of the Medicaid denial to request what’s called “Aid Paid Pending.” This provides a 
continuation of benefits while the appeal proceeds. If the recipient wins the appeal, they can continue to 
receive uninterrupted benefits. If, however, the recipient loses the appeal, they will be required to repay 
all of the benefits that were paid to or for the recipient’s benefit during the appeal process.  
 

PART 2: MEDICAID ISSUES AND PLANNING STRATEGIES 

I. Spousal Impoverishment Protections 
In 1988, Congress passed the Medicare Catastrophic Coverage Act (MCCA) which included specific 
provisions designed to avoid impoverishing the spouse of a Medicaid applicant. MCCA provides for 
the pooling and division of a married couple’s total resources and allows the community spouse to 
retain a portion of the couple’s resources in his or her name. These resources represent the Community 
Spouse Resource Allowance (CSRA). As a result of MCCA, the income of the community spouse is 
no longer deemed available to the ill spouse for the cost of his or her care. In addition, the community 
spouse is entitled to a Monthly Maintenance Needs  Allowance (MMNA), which may include income 
diverted from the ill spouse. 

A. Community Spouse Resource Allowance. The CSRA is composed only of countable 
resources. Medicaid uses a formula set forth at OAR 461-160-0580 to calculate the total amount  of 
resources the community spouse is entitled to keep in his or her name while enabling the ill spouse 
to qualify for assistance. OAR 461-160-0580(2) sets forth a six-step process to use to determine how 
much the community spouse may retain in his or her name, and how much the couple will have to 
spend down in order to qualify the ill spouse for assistance: 

1. The first step is the determination of what the couple’s combined countable 
resources were at the beginning of the most recent continuous period of care2 (also 

                                                            
2 Continuous period of care is defined as “Reside for a period of at least 30 consecutive days or until death in a long- term 
care facility, home and community-based care setting, or an acute care hospital. There must be sufficient evidence to show 
there is a reasonable expectation that the client will remain in care for at least 30 consecutive days.  For the purposes of this 
policy, an interruption in care (for example, leaving and then returning to a nursing home, or switching from one type of 
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called the “snapshot date”). At this point in the computation, the couple’s combined 
countable resources are considered available equally to both spouses. 

2. The second step is the calculation of one half of what the couple’s combined 
countable resources were at the beginning of the continuous period of care. The     
community spouse’s half of the couple’s combined resources is treated as a constant 
amount when determining eligibility. 

3. The third step is the determination of the community spouse’s resource allowance. The 
community spouse’s resource allowance is the largest of the following four amounts: 

a. The community spouse’s half of what the couple’s combined countable 
resources were at the beginning of the continuous period of care, but not 
more than $137,400. (This number represents the maximum community 
spouse resource allowance and is indexed up annually.) 

b. $27,480 (This number represents the minimum community spouse 
resource allowance and is indexed up annually.) 

c. A court-ordered community spouse resource allowance that, in 
relation to       the income generated, would raise the community spouse’s 
income to a court- approved monthly maintenance needs allowance. 
(The rule specifies that the couple must use all of the ill spouse’s and 
the community spouse’s available income to meet the community 
spouse’s monthly maintenance needs allowance before any resources 
are used to generate interest income to meet the allowance, unless the 
Department determines that the resulting community spouse resource 
allowance would create an undue hardship on the spouse.) OAR 461-
160- 0580(4). 

c. An enhanced resource allowance which, if invested, would raise the 
community spouse’s income to the monthly maintenance needs allowance. 
After considering the income of the community spouse and the income 
available from the institutionalized spouse, if the community spouse’s income 
falls short of his or her monthly maintenance needs allowance, the amount 
allowed under this provision is the amount required to purchase a single 
premium immediate annuity to make up the shortfall. 

The fourth step is the determination of what the couple’s current combined 
countable resources are at the time the application for OSIPM is made. 
The fifth step is the subtraction of the community spouse’s resource allowance from 
the couple’s current combined countable resources. The resources remaining are 
considered available to the ill spouse. 
The sixth step is a comparison of the resources considered available to the ill spouse 
and the ill spouse’s resource allowance of $2,000. Any remaining resources in excess 
of $2,000 must be “spent down” in order for the applicant to  qualify for assistance. 

B. Income of the Community Spouse. After MCCA, the income of the community spouse  is 
no longer counted when determining whether the ill spouse is eligible for assistance. 

                                                            
care to another) that lasts less than 30 days is not considered a break in the 30 consecutive days of care. A new period of 
care begins if care is interrupted for 30 or more days.” OAR 461-001- 0030(2). 
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However, the community spouse’s income is relevant when calculating the community 
spouse resource allowance, as discussed in more detail below. 
 

C. The Monthly Maintenance Needs Allowance (MMNA). The community spouse’s income is 
not subject to any cap when determining eligibility for the ill spouse. However, the State has 
determined that the community spouse is entitled to a minimum amount in order to ensure that 
he or she has sufficient income for his or her support. The current Minimum Monthly 
Maintenance Needs Allowance (MMMNA) is $2,177.50. This means that, if the community 
spouse’s monthly income is less than $2,177.50, the ill spouse may be able to divert a portion 
of the ill spouse’s income to the community spouse so ensure that the community spouse has at 
least $2,177.50 per month in income. If the community spouse has high shelter costs, 
however, he or she may qualify for an increased MMNA of up to $3,435.00 under OAR 461-
160-0620(3)(d)(A). A MMNA in excess of $3,435.00 may be allowed under exceptional 
circumstances or if the community spouse would otherwise suffer significant financial 
distress. OAR 461-160- 0620(3)(d)(C). A court order for spousal support is generally required 
to increase the MMNA over $3,435.00. 

Calculation of MMNA. In order to calculate the monthly maintenance needs 
allowance, the community spouse’s shelter costs must be calculated. For the purpose 
of this calculation, shelter expenses are the rent or home mortgage payment (principal 
and interest), taxes, insurance, required maintenance charges for a condominium or 
cooperative, and the full standard utility allowance for the SNAP program (currently, 
$450). If the community spouse is residing a facility of  some kind and pays an all-
inclusive rate that covers items that are not allowable shelter expenses, including 
meals or housekeeping in an assisted living facility, or  the rate includes utilities, to 
the extent they can be distinguished, these items must  be deducted from the all-
inclusive rate to determine allowable shelter expenses. 
Next, $653.25 is deducted from the community spouse’s monthly shelter expenses. 
The result is added to the $2,177.50. This sum or $3,435.00 whichever is less, is the 
monthly maintenance needs allowance. OAR 461-160- 0620(3)(d)(A). 

1. Calculation of Income Allowance. The countable income of the community spouse 
is subtracted from the monthly maintenance needs allowance determined using the 
calculation set forth above. The difference is equal to the income allowance or the 
amount that the ill spouse (after deducting the personal needs allowance and room 
and board rate) is allowed to divert to the community spouse     to help the community 
spouse reach his or her monthly maintenance needs allowance. OAR 461-160-
0620(3)(d)(B). 

2. Enhanced Resource Allowance under OAR 461-160-0580(2)(c)(D). If the 
community spouse’s income is less than his or her monthly maintenance needs 
allowance, and if the ill spouse has insufficient available income to make up the 
shortfall, the community spouse may be entitled to an increased resource allowance 
for his or her support. To calculate the increased resource allowance, both the 
community spouse’s income and the income that the ill spouse is able to divert to the 
community spouse are subtracted from the MMNA. The difference is  the amount of 
additional income that the community spouse needs for his or her support. This 
monthly deficit or shortfall is multiplied by the community spouse’s remaining life 



 18Medicaid Boot Camp: A Client Walks into Your Office, Then What? Consultation Phase

expectancy (in months). The result, to the extent that it exceeds the standard resource 
allowance the community spouse would otherwise be entitled to  keep, is the CSRA. 

D. Spend down Considerations. When a couple has excess resources that must be spent down 
in order for the ill spouse to qualify for assistance, they have several options. Depending on 
the couple’s needs and the community spouse’s circumstances, it may be advantageous for the 
couple to purchase irrevocable funeral plans for both spouses. (Irrevocable burial plans are 
excluded under OAR 461-145-0040(2)(c).) It may behoove the community spouse to pay 
down any debt that the couple may have, including a home     mortgage or car loan. Since the 
couple can exclude the value of one vehicle (OAR 461- 145-0360(4)(a)), the community 
spouse might want to trade in an old car and buy a more  reliable one, or make improvements 
to his or her home, or buy some items for the home (personal property is also excluded under 
OAR 461-145-0390). 

 
PRACTICE TIP: In cases where the ill spouse has not yet entered continuous care, and the couple 
is planning to spend down marital resources in order for the                      ill spouse to qualify for assistance, it is 
important to advise the client to delay beginning the spend-down until after the snapshot date. 
 

Single Premium Immediate Annuity. In some cases, if the applicant is living in a nonstandard living 
arrangement (i.e., an institutional or care facility setting), and if the community spouse is in good 
health and would benefit from receiving additional monthly  income, it may be appropriate to discuss 
the option of purchasing a single premium immediate annuity or Medicaid compliant annuity as a way 
to spend down some of the couple’s excess resources. 

General requirements under OAR 461-145-0022(10): In order for the annuity to be  Medicaid 
compliant, the annuity must be: 

1. Irrevocable and non-assignable; 

2. Actuarially sound (i.e., it must pay principal and interest out in equal monthly 
installments over the actuarial life expectancy of the annuitant); and 

3. Issued by a business that is licensed and approved to issue a commercial annuity  by 
the state in which the annuity is purchased. 

Payout requirements: The annuity may name the ill spouse or the community spouse as  the 
annuitant, and must comply with one of the following paragraphs: 

4. The first remainder beneficiary is the community spouse and, in the event that the 
spouse transfers any of the remainder of the annuity for less than fair market value, 
the Department is the second remainder beneficiary for up to the total amount of 
medical benefits paid on behalf of the ill spouse; 

5. The first remainder beneficiary is the annuitant’s child (who is under the age of 21, or 
any age and meets the Social Security Administration criteria for blindness      or 
disability), and in the event that the child or a representative on behalf of the child 
transfers any of the remainder of the annuity for less than fair market value,  the 
Department is the second remainder beneficiary for up to the total amount of medical 
benefits paid on behalf of the ill spouse; or 

6. The first remainder beneficiary is the Department for up to the total amount of 
medical benefits paid on behalf of the ill spouse. 
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Payments from an annuity that meet all of the requirements set forth above are counted  as 
unearned income to the payee. 

II. Impact of Gifts and Transfers. 

As part of the Medicaid application the applicant is asked whether the applicant, and/or the applicant’s 
spouse, have made any uncompensated gifts or transfers within the past 5 years (60 months). OAR 
461-140-0210(5)(b). An uncompensated transfer made by either the Medicaid applicant, or by the 
applicant’s spouse, may result in a penalty period during which the Medicaid applicant will not be 
eligible to receive Medicaid benefits. 

 
A. Penalty Calculation. If an uncompensated transfer is made, and if the Medicaid applicant 

is otherwise eligible to receive benefits (i.e., he or she meets the income, resources, and 
disability eligibility criteria), then benefits will be denied and DHS will  assess a penalty. 

1. DHS calculates the penalty by dividing the total amount of the uncompensated 
transfer by $9,551. OAR 461-140-0296(2)(k). 

2. The result is the total number of months of long-term care that the amount transferred 
“could have” paid for and represents the length of the penalty period           (during which 
time the applicant is ineligible to receive Medicaid benefits, even if  he or she is 
otherwise eligible). 

Example: An uncompensated transfer of $100,000 will result in a penalty calculation 
of 10.5 months. $100,000 / $9,551 = 10.5. Note that an applicant must    apply for 
Medicaid benefits and disclose any uncompensated gifts or transfers in order to start 
serving the applicable penalty period. 

B. Exempt Transfers. If the Medicaid applicant has made any gifts or transfers within the 5  
years prior to making an application for Medicaid, then DHS determines whether the transfer 
is considered to be disqualifying (meaning that the value of the asset is used to calculate a 
penalty period -- see above for details), or if the gift/transfer can be considered               exempt from 
any penalty calculation. The following gifts/transfers are considered exempt: 

1. Transfers of personal belongings. OAR 461-140-0220(1). Personal belongings are 
defined as – “items needed for maintenance and occupancy of the home and personal 
items found in or near the home that are used on a regular basis, are ordinarily worn 
or carried by the individual, or otherwise have an intimate relation to the individual.” 
OAR 461-145-0390. 

2. Any assets sold or traded. The sale or trade must be for compensation equal to or 
greater than fair market value. OAR 461-140-0220(2). 

3. Legal Claims. The transfer was made in order to settle a legally enforceable claim 
against the asset or the Medicaid applicant. OAR 461-140-0220(4). 

4. Fraud, Etc. The Medicaid applicant was the victim of fraud, misrepresentation, or 
coercion, and legal steps have been taken to recover the asset. OAR 461-140- 
0220(8). 

5. Single Premium Immediate Annuities (SPIAs). Under OAR 461-145-0022 DHS allows 
for the purchase of certain commercial annuities if those annuities meet the criteria set 
forth in Part 2, Section I.D., above (Spousal Impoverishment Protections --Spend 
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Down Considerations). If the annuity meets these requirements, then it is counted as 
unearned income, rather than as a resource, and the transfer of resources to purchase 
the annuity is considered an exempt transfer. 

6. Transfer Not for Medicaid Eligibility. If the transfer was made exclusively for 
purposes other than establishing eligibility or maintaining benefits, then the transfer 
is considered exempt. OAR 461-140-0242(2)(a). The rules further clarify that any 
transfer made for less than fair market value is presumed to be for the purpose of 
establishing or maintaining eligibility. This presumption is rebuttable with 
convincing evidence, other than the Medicaid applicant’s own statement(s). OAR 
461-140- 0242(5) - (6). 
The burden of proof is on the Medicaid applicant. The applicant can meet the 
burden by showing any of the following [set forth at OAR 461-140-0242(6)(a) -(d) 
respectively]: 
 
(a) The decision to make the transfer was not within the applicant’s control; 

(b) At the time of the transfer, the applicant could not reasonably have 
anticipated applying for medical assistance; 

(c) Unexpected loss of resources or income occurred between the time of 
transfer and the application for medical assistance; 

(d) Because of other, similarly convincing circumstances, it appears more likely 
than not that the transfer was not made, in whole or in part, for the purpose 
of establishing or maintaining eligibility for benefits. 
 

7. Transfers to Community Spouse and/or to Blind or Disabled Child(ren). OAR 461- 
140-0242(2)(b) provides that resources transferred to the community spouse  are 
considered exempt from the calculation of a penalty. Note, however, that the 
community spouse does have a limit on the amount of resources he/she can have 
while maintaining eligibility for the Medicaid applicant spouse (see section on 
Community Spouse Resource Allowance, or CSRA, under “Spousal Impoverishment 
Protections” in Part 2, Section I.A., above). 

This rule also allows for the transfer of resources to or for the benefit of a blind and/or 
disabled child of the Medicaid applicant. This transfer must be arranged in such a way 
that no individual or entity, except the child, can benefit from the asset transferred in 
any way, whether at the time of transfer or at any time in the future. 

For both of the above transfers (to a community spouse and/or to a blind or disabled 
child) any direct transfer, transfer instrument, or trust that provides for funds or 
property to pass to a beneficiary who is not the spouse or child who is blind or has a 
disability is not considered to be established for the benefit of either  of those 
individuals. 
Further, in order for a transfer to a trust to be considered exempt under this exception 
the trust instrument/document must provide for the spending of the funds involved for 
the benefit of the individual (spouse/disabled child) based on  the life expectancy of 
the individual. 
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8. Certain Trusts. Transfers to certain types of trusts, as defined in OAR 461-145- 
0540(10) are exempt. 

9. Transfer of Home to Caregiver Child. OAR 461-140-0242(3)(c) provides that the      
residence of the Medicaid applicant may be transferred to a natural or adoptive son or 
daughter who meets the following requirements: 
The son or daughter resided with the applicant in the applicant’s home continuously 
for at least two years prior to the applicant’s admission to long-term care. 
The son or daughter provides convincing evidence that he or she provided services 
that permitted the applicant to stay in the applicant’s residence for at least two years 
rather than in an institution or long-term care facility. The type of care required is 
detailed further in OAR 461-140-0242(3)(c)(C). 

C. Hardship Waiver. DHS has the discretion to waive disqualifications based on transfers  if 
such disqualification would create an undue hardship on the applicant. Hardship is defined 
in greater detail in OAR 461-140-0300(3). 

 
Estate Recovery Developments 
 
Estate Recovery Overview. Under federal law, as a condition of participating in the Medicaid program, 
the State of Oregon must comply with federal estate recovery provisions set forth at 42 USC § 1396p. 
Accordingly, the Oregon Department of Human Services has procedures in place to recoup funds 
expended for medical assistance and long-term care from the estates of deceased Medicaid recipients.  
 
Timing of Medicaid Estate Recovery Claim. There is generally no obligation to repay correctly 
provided benefits during the Medicaid recipient’s lifetime, even if the individual receives assets that 
results in the termination of his or her benefits. The “financial group” consists of all the people in the “filing 
group.” The “filing group” consists of the people whose resources are considered in the eligibility 
determination process. See OAR 461-110-0530 and OAR 461-110- 0410. 

1. 3 The state must defer any claim to recover benefits to a Medicaid recipient until after the 
recipient’s death. Additionally, if the Medicaid recipient is survived by a spouse, the State must 
also defer its claim until after the spouse has passed away. OAR 461-135-0835(3)(b).  
 

2. Notice to the Estate Administration Unit. Any appointed personal representative, claiming 
successor of a small estate, or trustee petitioning the probate court to determine the claims of 
creditors of a settlor of a trust must send or deliver notice of the proceeding to the Estate 
Administration Unit, Office of Payment Accuracy and Recovery, Department of Human Services 
in accordance with OAR 461-135-0834(1). In addition, if the Department of Human Services has 
presented a claim in a probate proceeding, and the claim has not been settled or paid in full, the 

                                                            
3 One exception to this rule is in cases where an individual receives State assistance due to an injury and the individual later 
receives personal injury proceeds as a result of a claim relating to the injury. In these instances, the Department of Human 
Services and the Oregon Health Authority have a lien upon the amount of any judgment in favor of a recipient or amount 
payable to the recipient under a settlement or compromise for all assistance received by such recipient from the date of the 
injury of the recipient to the date of satisfaction of such judgment or payment under such settlement or compromise. Note 
that the lien does not attach to the amount of any judgment, settlement or compromise to the extent of attorney’s fees, costs 
and expenses incurred by a recipient in securing such judgment, settlement or compromise and to the extent of medical, 
surgical and hospital expenses incurred by the recipient on account of the personal injuries for which the recipient had a 
claim. ORS 416.540. See also OAR 461-195-0301 through -0350.  
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personal representative must provide the Department with notice upon filing the final account and 
general judgment of distribution, along with a copy of the final account, under ORS 116.093(5).  
 

3. Burial Expenses. If the Department of Human Services has a claim against an estate for recovery 
of Medicaid assistance provided and where there would be insufficient assets remaining after any 
funeral costs to satisfy the Department's claim in full, the State will allow up to $3,500 in estate 
assets, less any prearranged funeral trust, funds set aside for burial, life insurance policies 
specifically identified to pay for funeral expenses, or burial insurance, to be expended for funeral 
expenses and disposition of the remains of the decedent before the State’s claim is paid. In cases 
where estate assets are insufficient to pay all claims in full, Oregon law prioritizes certain creditor 
claims over others. ORS 115.125. Specifically, “expenses of a plain and decent funeral and 
disposition of the remains of the decedent” have priority over an estate recovery claim by the 
Department. ORS 115.125(c). See also ORS 114.305(1). The probate code does not, however, 
provide any guidelines regarding the cost of a plain and decent funeral.4 Accordingly, the 
Department of Human Services has determined that a plain and decent funeral and disposition of 
the remains of a decedent (including all professional services and merchandise) can be arranged 
for an average cost of $3,500. OAR 461-135-0833.  
 

4. Limit on Estate Recovery. The state may not enforce its claim if the deceased recipient is survived 
by a child under age 21, a child with a disability, or a child with a visual impairment; and the child 
survives to the closing of the probate estate. OAR 461-135-0835(3)(d).  
 

5. Undue Hardship Waiver. The Department may waive enforcement of any estate recovery claim 
if it finds that enforcing the claim would result in an undue hardship to the beneficiaries, heirs, or 
family members of the deceased client claiming entitlement to receive the assets of the deceased 
client. OAR 461-135-0841.  
 
In determining whether an undue hardship exists, the Department considers the circumstances of 
the individual or individuals applying for the waiver to determine whether enforcement of the 
estate recovery claim would cause the waiver applicant to become eligible for assistance, and 
whether enforcement of the claim would cause the waiver applicant, who would otherwise be 
eligible for assistance, to become homeless. OAR 461-135-0841(2).  
 
If the Department determines a waiver is warranted, the State may forgive all or part of the claim 
as the Department deems fit, or may accept a mortgage or trust deed in lieu of enforcement. OAR 
461-135-0841(3). 
 
The rules state that no waiver will be granted if the Department finds that the undue hardship was 
created by resort to estate planning methods by which the waiver applicant or deceased Medicaid 
benefits recipient divested, transferred or otherwise encumbered assets, in whole or in part, to 
avoid estate recovery, nor will a waiver be granted if the Department finds that the undue hardship 
will not be remedied by the grant of the waiver. OAR 461-135-0841(4)-(5). 
 

6. Assets Subject to Recovery. The Medicaid rules define “estate” very broadly to include all real 
property, personal property, or other assets, wherever located, in which the recipient had any legal 
title or ownership or beneficial interest at the time of death of the recipient. This includes assets 

                                                            
4 ORS 111.005(16) defines “Funeral” to include “burial or other disposition of the remains of a decedent, including the plot 
or tomb and any memorial ceremony or other observance and related expenses.”  
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that the Medicaid recipient owned an interest in at the time of their death that pass through the 
recipient’s probate estate, as well as those assets that pass outside of probate through tenancy by 
the entirety, joint tenancy, tenancy in common, survivorship, life estate, transfer on death deeds, 
living trusts, or certain annuities. OAR 461-135-0832(12).  
 

Current Issues in Estate Recovery 
 
1. Definition of “Estate” Under Federal and Oregon Law. 42 USC §1396p(a)(4) defines the 

term "estate" for purposes of Medicaid estate recovery: (A) shall include all real and personal 
property and other assets included within the individual’s estate, as defined for purposes of 
State probate law; and (B) may include, at the option of the State . . . any other real and personal 
property and other assets in which the individual had any legal title or interest at the time of 
death (to the extent of such interest), including such assets conveyed to a survivor, heir, or 
assign of the deceased individual through joint tenancy, tenancy in common, survivorship, life 
estate, living trust, or other arrangement." (Emphasis added.)  
 

2. Status of Nay v. Dep’t of Human Services. As a refresher, Attorney Tim Nay asserted that 
DHS improperly amended OAR 461–135–0832(10)(b)(B)(viii) and OAR 461–135–
0835(1)(e)(B)(iii) to expand Oregon's Medicaid “estate recovery” provisions to include assets 
owned by a Medicaid recipient at the time of the recipient's death, in addition to assets that the 
recipient conveyed to the recipient's spouse or others within five years of the date of the 
Medicaid application or anytime thereafter. Nay v. Dep't of Human Servs., 267 Or. App. 240, 
340 P.3d 720 (Or. App. 2014). The Oregon Court of Appeals agreed, and upon review, the 
Oregon Supreme Court affirmed. Nay v. Dep't of Human Servs., 360 Or 668, 385 P.3d 1001 
(Or. 2016). For more information, see Developments in Estate Recovery by Julie Meyer-
Rowett, OSB Elder Law Newsletter, Volume 23, Number 4, October 2020.  

 
Note that Nay v. Department of Human Services, 267 Or App 240 (2014) and, Nay v. 
Department of Human Services, 360 Or 688 (2016) currently control estate recovery in 
Oregon. 

 
Estate Recovery and the Oregon Health Plan on or after October 1, 2013. The State cannot recover 
the cost of basic medical, dental and mental health care provided through the Oregon Health Plan (OHP) 
to recipients on or after October 1, 2013 who were under the age of 55 when the benefits were provided. 
The State can recover the cost of benefits provided through OHP for recipients over the age of 55 under 
limited circumstances.  
 

a. Benefits Subject to Estate Recovery for Recipients Over the Age of 55. If a recipient 
receives OHP benefits on or after October 1, 2013 and is over the age of 55 at the time, the 
State will limit its Medicaid estate recovery claim to the amount of any benefits paid 
(including OHP and long-term care benefits) “during the time the Department was paying 
any of the cost of care of the individual in a nursing facility, home and community-based 
care (see OAR 461-001-0030), or in home services through the State Plan Personal Care 
Services (see OAR 411-034- 0010) ….” OAR 461-135-0835(4)(f)(D).  
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MAGI Medicaid  
 

Prior to the expansion under the ACA, Medicaid provided health care coverage for low-income families 
with children, as well as the aged, blind, or disabled. MAGI Medicaid expands that coverage to include a 
larger number of low-income families and individuals.  

 
MAGI stands for Modified Adjusted Gross Income. The name comes from one of the key eligibility tests 
for the expanded Medicaid coverage. Eligibility is determined by taking the Adjusted Gross Income (AGI) 
from the Medicaid applicant’s tax return and modifying it by adding tax-exempt incomes, such as Social 
Security, interest, and foreign investment income previously excluded from federal income tax. Thus, we 
have a modified AGI, or MAGI.  

 
Coverage. MAGI Medicaid is not intended to cover those individuals needing long-term care, or who are 
seeking Medicaid coverage due to a permanent disability. The coverage is designed to include nearly all 
non-pregnant adults under the age of 65 who have household incomes of up to 133% of the Federal Poverty 
Level (FPL). 42 USC 1396(a)(10)(A)(i)(VIII), ACA Section 2001(a)(1). 
MAGI Medicaid provides the same coverage as Oregon Health Plan Plus (OHP Plus), including: 

 
1. Chemical Dependency  
2. Dental  
3. Hearing Aids and Hearing Exams  
4. Home Health; private duty nursing  
5. Hospice Care  
6. Hospital Care (emergency, inpatient, and outpatient)  
7. Immunizations  
8. Labor, Delivery, and Post-Partum care  
9. Laboratory and X-Rays  
10. Medical care from a physician, nurse practitioner, or physician assistant  
11. Medical equipment and supplies  
12. Medical transportation  
13. Mental health  
14. Physical, occupational, and speech therapy  
15. Prescription drugs  
16. Vision  

 
Below are the basic eligibility requirements for the various MAGI programs in the state of Oregon: 
 
Basic Eligibility Requirements  
 

1. Income. MAGI Medicaid is available for individuals with a modified household adjusted gross 
income (as described above) of 133% of the FPL, plus a 5% income disregard (effectively making 
the income limit for an individual 138% of FPL).  
 

2. Age. MAGI Medicaid is only intended to cover persons who are between the ages of 19 and 65. 
 

3. No Medicare or Long-term Care Services. MAGI Medicaid is not available to individuals who are 
eligible for Medicare, and/or who are either applying for or receiving long-term care services. 
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4. No Resource Limits. MAGI Medicaid does not set any asset or resource limits when determining 
eligibility.  
 

5. No Long-Term Care. Persons needing long-term care for 30 days or more are not eligible for 
MAGI Medicaid. These persons will be assessed under the standard OSIPM Medicaid eligibility 
criteria discussed above.  

6. Enrollment. MAGI recipients must enroll in a Coordinated Care Organization (CCO), a Prepaid 
Health Plan (PHP), or Physician Care Organization (PCO). Their OHP covered services must come 
through that plan or organization. OAR 410-120-0250.  
 

7. Copay – No Premium. MAGI Medicaid recipients will not be charged a monthly premium. 
However, most MAGI recipients will be responsible for a co-payment of $4 or less per medical 
service or prescription. 

 
MAGI Programs in Oregon  
 
OAR 410-200-0410 through OAR 410-200-0435 lists the various MAGI programs in the state of Oregon 
and their eligibility requirements. The programs and their respective OARs are as follows.  
 

1. MAGI CHIP (Child Health Insurance Program) – OAR 410-200-0410  
2. MAGI Child – OAR 410-200-0415  
3. MAGI Parent or Other Caretaker Relative – OAR 410-200-0420  
4. MAGI Pregnant Women – OAR 410-200-0425  
5. MAGI Adult – OAR 410-200-0435 
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The following materials were written and compiled by Megan Fuhrer and Rebecca Kueny.  
 

Interview 1: Melinda 
Interview 1 takes place in 2018 and 2021 

 
2018 

 
Melinda is 73. She moved here from Colorado to be closer to her son and daughter-in-law. She has 
diabetes, gout, and is bipolar. Joined by her son and daughter-in-law, she is meeting with an elder law 
attorney to discuss long-term care planning. At this time, Melinda has a $38,000.00 annuity (that has not 
yet been annuitized), a nominal amount of cash, and a prepaid burial plan as her primary assets. Her 
monthly gross income is roughly $3,000.00. She lives in an assisted living facility near her son, with care 
costs that are roughly $3,800.00/month. She requires help with bathing and medication management.  
 
Care Analysis: 

 
Melinda (Medicaid Applicant) 

73 years old 

Diabetes, gout, bipolar 

Needs assistance with the following 
activities of daily living 

 

• Bathing 

• Medication Management 

 
Question: Does Melinda qualify under OAR 411-015-0006 and OAR 411-015-0015? 
 

Answer: No. 
 
Analysis: Assistance with bathing is SPL 17 under OAR 411-015-0010. Presently Oregon only 
has the resources to provide services for SPLs 1-13 under OAR 411-015-0015(1)(a). 
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Income Analysis: 
 

Melinda (Medicaid Applicant) 

Auto Pension: $198.00 Gross 

Social Security: $1,584.00 Gross 

Cal PERS: $1,020.00 Gross 

Americo Pension: $134.00 Gross 

New Haven: $110.00 Gross 

Total = $3,046.00 

 
Question: Does Melinda qualify based on income without the need for an income cap trust? 
 

Answer: No. 
 
Analysis: Gross Income is over the income cap rate $2,523. She will need an ICT prior to being 
eligible. Attorney should advise client to return for execution of an income cap trust as health 
needs change. 

 
Asset / Resource Analysis: 

 
Assets – Countable Exempt or Non-Available 

OnPoint Checking: $1,000.00 Burial: Joint w/ deceased husband:  $2,275 (irrevocable) 

OnPoint Savings: $200.00  

Annuity: $38,000.00  

 
 
Countable Resources: 
 
OnPoint Checking:  $1,000.00 
OnPoint Savings:  $200.00 
Annuity:            $38,000.00 
TOTAL: $39,200.00 
 
Spend down Calculation: 
 
$39,200.00 - $2,000 = $37,200.00 
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Spend down Analysis: 
 
Practice Tip:  
 
Because Melinda is not eligible for services based on care needs at this time, there is no need to jump the 
gun. This scenario would be an example of Medicaid “preplanning,” which is outside the scope of this 
CLE. The analysis below walks you through the most basic of preplanning scenarios to help you identify 
when it is appropriate to move forward with helping a client obtain Medicaid and when it is not. All clients 
in the above scenario that come to see you believe that due to their income/asset situation, it’s time to look 
into Medicaid. They may fail to realize the “care” requirement of Medicaid.  
 
Question 1:  Does Melinda have an estate plan? Does the Power of Attorney and/or Trust allow for the 
planning strategies discussed? 
 

Answer:  No. Melinda should execute (at a minimum) a Durable Power of Attorney for finances 
allowing son or daughter-in-law to help her become eligible for Medicaid when the time comes.  

 
Question 2:  Does Melinda own a house? 

 
Answer:  No.  

 
Question 3:  Does Melinda own a vehicle? 

 
Answer:  No.  

 
Follow Up Question: Does Melinda want to purchase a vehicle? 

 
Answer: No. 
 
Analysis: It is not practical for Melinda to be driving. 

 
Question 4:  Does Melinda have a pre-paid funeral plan?  

 
Answer:  Yes.  
 
Analysis: The value attributable to her one-half of the plan shared with her deceased husband is 
$1,137.50.  In this case the value would still not matter as the policy is irrevocable and 
unassignable. 

 
Question 5:  Do she have any debt? 

 
Answer:  No.  

 
 
 
Question 6: Is a SPIA an option for the spenddown of the annuity?  
 
 Answer:  Yes, but. 
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Analysis: Attorney should work with an accredited advisor/broker to determine whether a deferred 
annuity contract can be 1035 exchanged into a SPIA to avoid the unnecessary income tax hit. 
 

Practice Tip: 
 
Main issue with sticking with the same company if the annuity hasn’t yet been annuitized is that it can 
still be assigned using a viatical settlement*.  Sometimes you may find that you are able to get the company 
to annuitize to a certain number of years and then add a restricted beneficiary.  In practice you may find 
that 3 years is the minimum term or $10,000.00 is the minimum deposit a company will accept.  
 
*An arrangement whereby a person with a terminal illness sells their life insurance policy to a third party 
for less than its mature value in order to benefit from the proceeds while still alive 
 
Follow Up Question: Is a SPIA the best option for the spenddown of the annuity? 

 
Answer: No. 
 
Analysis: The SPIA will have fees and you need to be careful of surrender charges. It will also 
require that DHS be made the primary beneficiary, which is an issue if client dies prior to 
qualifying for Medicaid based on care needs. Finally, as discussed above, client does not qualify 
for Medicaid based on care needs yet. No need to jump the gun.  

 
Conclusion:  
 

1. Spend down on private pay. If large chunks of the annuity are cashed out at once, be sure to advise 
that the client elects withholding. 

2. Execute POA 

3. Recommend client consider moving to a facility with a Medicaid contract and paying out-of-
pocket for the duration of the facility’s private pay period  

 
2021 

 
Melinda is now 76. It’s been about 2 years since her move from Colorado to be closer to her son and 
daughter-in-law. She still has diabetes, gout, and is bipolar. In 2018, she executed a POA naming her son 
and DIL as joint agents, with independent authority. DIL contacts attorney to notify attorney that annuity 
has been spent down, Melinda has had a stroke. She is in an adult care home with monthly care costs of 
$4,500. Melinda has $8,500.00 in checking, and $300.00 in savings. Her monthly income is now 
approximately $3,200.00 and she would like to begin the Medicaid application. 
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Care Analysis: 
 

 
Melinda (Medicaid Applicant) 

76 years old 

Diabetes, gout, bipolar + stroke 

Needs assistance with the following 
activities of daily living 

 

• Bathing 

• Medication Management 

• Mobility 

• Elimination 

• Eating 

 
Question: Does Melinda qualify under OAR 411-015-0006 and OAR 411-015-0015? 
 

Answer: Yes. 
 
Analysis:  Assistance with eating and elimination is SPL 9 under OAR 411-015-0010. Oregon has 
the resources to provide services for SPLs 1-13 under OAR 411-015-0015(1)(a). 

 
 
Income Analysis: 

 
Melinda (Medicaid Applicant) 

Auto Pension: $198.00 Gross 

Social Security: $1,684.00 Gross 

Cal PERS: $1,120.00 Gross 

Americo Pension: $134.00 Gross 

New Haven: $110.00 Gross 

Total = $3,246.00 

 
Question: Does Melinda qualify based on income without the need for an income cap trust? 
 

Answer: No. 
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Analysis: Gross Income is over the income cap rate $2,523. Attorney should proceed with 
preparation of ICT. 

 
Asset / Resource Analysis: 

 
Assets – Countable Exempt or Non-Available 

OnPoint Checking: $8,500.00 Burial: Joint w/ deceased husband:  $2,275 (irrevocable) 

OnPoint Savings: $300.00  

 
Question: What are some reasonable spend down options for Melinda? 
 

Analysis: 
 

1. Every attorney’s favorite option should be attorney’s fees. Melinda should pay the cost of 
preparation of the income cap trust and any other Medicaid advising or application 
preparation fees as part of the spenddown.  
 
Practice Tip. Client funds held in trust are still the assets of the client and must be declared as 
such on a Medicaid application. It can be helpful to clients when ICT and Medicaid 
application fees are flat fees. 
 

2. Attorney can inquire into state and federal tax withholding and recommend prepayment of 
tax liability.  

 
Conclusion: Attorney advises payment of flat fee to attorney for preparation of income cap trust + 
payment of state and federal income tax for 2021. Against attorney advice, client did not elect withholding 
when cashing out the remainder of the annuity. Advise client to contact tax preparer who can estimate 
additional 2021 income tax liability attributable to the annuity and include in 2021 payment.  
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Interview 2: Maurice and Carol 
 

Scenario:  
 
Maurice and Carol live in independent living together. Maurice has a diagnosis of dementia and 
Parkinson’s disease. Carol has been assisting Maurice with bathing, toileting, medication management, 
and reminding him how to dress and undress. Carol is no longer able to physically carry Maurice. If he 
falls, Carol may be injured. Carol understands she can no longer care for Maurice on her own and believes 
it is time for Maurice to move to a care facility with a Medicaid contract that will assist him. She is 
currently paying $5,000.00 for their rent; it will decrease to $4,500.00 when Maurice moves out. Carol 
has found a memory care facility where she wants Maurice to live; the cost for that facility is $7,500.00. 
Their joint income is approximately $4,400.00 per month, but their care and living costs are anticipated 
to be $12,000.00 per month. Carol is scared that she and her husband will be using $7,600.00 of their 
assets each month to pay for care. At that rate, they would be using over $91,000.00 of their assets a year 
for care and living costs. Carol schedules an appointment with an elder law attorney to figure out how she 
can financially survive paying $91,000.00 a year in these costs. Elder law attorney represents Carol in the 
long-term care planning for Maurice. 
 
Care Analysis: 
 

Maurice (Medicaid Applicant)  Carol (Community Spouse) 

91 years old  86 years old 

Dementia  Feeling her age 

Needs assistance with the following 
activities of daily living 

• Bathing 

• Toileting 

• Medication Management 

• Transfers and mobility 

• Queuing on dressing and 
undressing 

 Does not need any assistance with 
ADLs 

 
Question: Does Maurice qualify under OAR 411-015-0006 and OAR 411-015-0015? 
 

Answer: Yes.  
 
Analysis: Maurice requires assistance with activities of daily living that fall within the service 
priority levels 1-13 that Oregon currently has the resources to serve. Carol can benefit from 
attorney providing further advice on the health/care-needs questions included in the Medicaid 
application and in the interview process, as well as the financial questions about how their income 
and assets will be impacted in the future.  
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Income Analysis: 
 

Maurice (Medicaid Applicant)  Carol (Community Spouse) 

Pension: $169.00 Net  Pension: $1,389.00 Net 

Social Security: $1,473.00 Gross  Social Security: $950.00 Gross 

Annuity: $418.00 Gross   

Total: Approx. $2,060.00  Total: Approx. $2,339.00 

 
Question 1:  Does Maurice qualify based on income without the need for an income cap trust? 
 

Answer:  Most likely. 
 
Analysis: Attorney still needs to double check the amount of Maurice’s gross monthly pension to 
make sure it does not place him above the $2,523.00 monthly long-term care income cap.  

 
Question 2:  Does Carol have enough income to cover her expenses?  
 

Answer:  No. 
 

Follow Up Question: Does Carol qualify for a Community Spouse Income Allowance? 
 

Answer: Yes, Carol qualifies for $1,096.00 from Maurice’s income. 
 
Analysis: 
 
Monthly Maintenance Needs Standard  $2,177.50 

Shelter   

Rent / Mortgage $4,500.00  

Taxes / Insurance +$0.00  

SNAP Utility Allowance +$450.00  

Total Shelter 4,950.00  

Shelter Allowance ($653.25)  

Excess Shelter  $4,296.75 

MMNA  (Max) $3,435.00 

Carol’s Gross Income Approx. $2,339.00  

Carol’s Income Need to Receive MMNA  $1,096.00 
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Maurice’s Ability to Divert for MMNA   

Maurice’s Gross Income Approx. $2,060.00  

OSIPM Standard / PIF (Facility) ($841.00)  

Available Income $1,219.00  

CSIA from Maurice’s Income  $1,096.00 

 
Follow Up Question: Would a Medicaid Compliant Annuity (SPIA) work for Carol? 
 

Answer: Yes. 
 
Analysis:  
 

Option 1: Transfer Maurice’s IRA to a SPIA with his Life Expectancy issuing the “name 
on the check” rule. Then do a second SPIA with the remaining assets with Carol’s life 
expectancy. This will preserve Maurice’s qualified IRA status without liquidating the IRA. 
 
Maurice’s Life Expectancy is 3.82 (To calculate life expectancy, refer to The Social 
Security Life Expectancy table https://www.ssa.gov/oact/STATS/table4c6.html) 
 
Rough Calculation: $40,000.00 / 4 years / 12 months = $833.33 a month to Carol. 
 
Carol’s Life Expectancy is 6.56. 
 
Rough Calculation: $100,000.00 / 6.5 years / 12 months = $1,282.05 a month to Carol. 
 
*These dollar values are chosen based off the asset spend down below. 
 
This would increase Carol’s income by $2,115.38 per month for Carol’s life expectancy. 
 
Option 2: Liquidate Maurice’s IRA and have the remaining spend down funds used to 
purchase a SPIA with Carol’s life expectancy. 
 
Carol’s Life Expectancy is 6.56. 
 
Rough Calculation: $140,000.00 / 6.5 years / 12 months = $1,794.87 a month to Carol. 
 
*These dollar values are chosen based off the asset spend down below. 
 
This would increase Carol’s income by $1,794.87 per month for Carol’s life expectancy. 
 

Practice Tip 1: 
 
The shortest SPIA we have been able to purchase is for 4 years. If the life expectancy is less than 4 years, 
a SPIA may not be possible. 
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Spend down

Maurice's Share Carol's Share

Spend down

Practice Tip 2:  
 
Per Medicaid rules OAR 461-145-0022(1)(a), you can adjust the life expectancy by 12 months up or down. 
 
Practice Tip 3:  
 
If a Community Spouse receives a SPIA, it will increase their income and impact the CSIA. Take some 
time to consider whether a SPIA or a CSIA is more appropriate with all the circumstances. 
 
 
Asset / Resource Analysis: 
 

Maurice (Medicaid Applicant) Joint Assets Carol (Community Spouse) 

IRA: $40,000.00 US Bank Checking: 
$6,000.00 

IRA: $13,000.00 

Life Insurance: $10,000.00 Face / 
$6,000.00 Cash 

US Bank Savings: 
$223,000.00 

 

 LTC Policy: $60,000.00  

Notes to Self: 

No Vehicle 

No House 

  

 
 
 
 
Countable Resources: 
 
IRA:  $40,000.00 
IRA:  $13,000.00 
Life Insurance:  $6,000.00 
US Bank Checking:  $6,000.00 
US Bank Savings:  $223,000.00 
TOTAL: $288,000.00 
 
 
 
Spend down Calculation: 
 
$288,000.00 / 2 = $144,000.00 
Carol’s maximum CSRA is $137,400.00 
Maurice’s maximum is $2,000.00 
$288,000.00 - $137,400.00 - $2,000.00 = $148,600.00 
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Question 1:  Does Maurice have an estate plan? Does the Power of Attorney and/or Trust allow for the 
planning strategies discussed? 
 

Answer:  Yes. 
 
Question 2:  Do Maurice and Carol own a house?  
 

Answer:  No.  
 
Question 3:  Do Maurice and Carol own a vehicle?  
 

Answer:  No.  
 

Follow Up Question: Does Carol want to purchase a vehicle? 
 

Answer: No. 
 
 
Question 4:  Do Maurice and Carol have pre-paid funeral plans?  
 

Answer:  No.  
 

Follow Up Question: Is Carol interested in setting funds aside? 
 

Answer: Maybe. 
 
Analysis: They could either do $1,500.00 each in set aside burial accounts or could buy irrevocable 
and non-assignable policies. 

Question 5:  Is there a disabled child?  
 

Answer:  No.  
 
Question 6:  Is Carol’s income an issue? 
 

Answer:  Yes.  
 
Analysis: Reference options in Income Analysis. Carol may want to consider a SPIA as a spend 
down method. 

 
Question 7:  Is there a long-term care insurance policy? 
 

Answer:  Yes.  
 

Follow Up Question: Can it be used for either spouse? 
 

Answer: Yes. 
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Follow Up Question: Does Carol want to save it for her care? 
 

Answer: Yes. 
 
Analysis: Carol should consider using the policy just for herself down the road. 

 
Question 8:  Do they have any debt? 
 

Answer:  Yes.  $3,000.00 in credit card debt. 
 

Analysis: Carol should consider paying off the credit card debt. 
 
Question 9:  Is Carol interested in privately paying a facility that she chooses for a few months/years to 
have more choice in facility options? 
 

Answer:  Yes.  
 
Analysis: Carol should consider whether some of the funds should be used to pay for 6-12 months 
in a facility of her choice that has a Medicaid contract. 

 
Conclusion: Carol had $148,601.00 to spend down. She used the spend down to pay for attorney fees, 
purchasing pre-paid burial plans, paying off credit card debt, and investing in a SPIA for extra income. 
Carol was able to accomplish this within 3 weeks. Carol was fortunate to have found a Memory Care 
facility with a Medicaid contract that had openings; otherwise she would have used the funds to privately 
pay for care in a facility that she felt was safe and comfortable for Maurice. 
 
Practice Tip:  
 
Make sure attorney fees are part of the spend down! 
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Interview 3: Mary and Candace 
 

Scenario: 
 
Mary and Candace live in their house together and have been legally married since 2018. Mary has 
dementia, but has been doing well staying at home. Candace is hoping to keep Mary at home for as long 
as possible. It was always Mary’s goal to live at home for the remainder of her life; Candace wants to 
make sure that happens. Candace started paying for care six (6) months ago. A care agency comes to help 
Mary with bathing, toileting, and medication management. Candace is concerned that Mary will not 
qualify for Medicaid because they gifted their daughter $25,000.00 for a down payment on a house seven 
(7) years ago. Candace and Mary owe $100,000.00 on their residence; their monthly mortgage payment 
is $1,300.00. Candace is paying $1,500.00 a month for care to come into the home. Their joint income is 
approximately $3,000.00 each month. Candace does not know what options she has for Mary’s care. Their 
joint assets total $35,000.00 in addition to their house and 2019 Toyota Camry. Elder law attorney 
represents Candace in the long-term care planning for Mary. 
 
Care Analysis: 
 

Mary (Medicaid Applicant)  Candace (Community Spouse) 

82 years old  76 years old 

Dementia   

Needs assistance with the following 
activities of daily living 

• Bathing 

• Toileting 

• Medication Management 

 Does not need any assistance with 
ADLs 

 
Question: Does Mary qualify under OAR 411-015-0006 and OAR 411-015-0015? 
 

Answer: No unless assistance with toileting is required daily. (We will assume it does for this 
scenario. 
 
Analysis: Mary requires assistance with activities of daily living that fall within the service priority 
levels 1-13 that Oregon currently has the resources to serve. Candace can benefit from attorney 
providing further advice on the health/care-needs questions included in the Medicaid application 
and in the interview process, as well as the financial questions on how their income and assets will 
be impacted in the future.  
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Income Analysis: 
 

Mary (Medicaid Applicant)  Candace (Community Spouse) 

Social Security: $1,473.00 Gross  Social Security: $1,543.00 Gross 

Total: $1,473.00  Total: $1,543.00 

 
Question 1:  Does Mary qualify based on income without the need for an income cap trust? 
 

Answer:  Yes. 
 
Question 2:  Does Candace have enough income to cover her expenses?  
 

Answer:  No.  
 

Follow Up Question: Does Candace qualify for a Community Spouse Income Allowance? 
 

Answer: Yes. Candace requires a Community Spouse Income Allowance. However, there is only 
$132.00 available from Mary’s income to divert to Candace. 
 
Analysis: 
Monthly Maintenance Needs Standard  $2,177.50 

Shelter   

Rent / Mortgage $1,300.00  

Taxes / Insurance (In Mortgage) +$0.00  

SNAP Utility Allowance +$450.00  

Total Shelter $1,750.00  

Shelter Allowance ($653.25)  

Excess Shelter  $1,096.75 

MMNA  $3,274.25 

Candace’s Gross Income Approx. $1,543.00  

Candace’s Income Need to Receive MMNA  $1,731.25 

   

Mary’s Ability to Divert for MMNA   

Mary’s Gross Income $1,473.00  

OSIPM Standard / PIF (In-home) ($1,341.00)  

Available Income $132.00  



 41Medicaid Boot Camp: A Client Walks into Your Office, Then What? Consultation Phase

CSIA from Maurice’s Income  $132.00 

Monthly Income Needed  $1,599.25 

 
Follow Up Question: Does Candace qualify for an amount that would generate investment income to 
help raise her income to a computed MMNA? 
 

Answer: Yes. Candace requires an additional $1,599.25. 
 
Analysis: Candace can keep all the spend down assets because of this issue. Please refer to the 
Fidelity Calculation in the materials Appendix to see how this calculation works. 
 
Practice Tip:  
 
Candace and Mary do not have enough assets to ensure Candace is provided for with this method. 
However, it means they qualify for Medicaid immediately. 
 

Follow Up Question: Would a Medicaid Compliant Annuity (SPIA) work for Candace? 
 

Answer: No. 
 
Analysis: There are not enough assets to cover a SPIA. 
 

Practice Tip: 
 
Since Candace is looking into Medicaid for in-home care, only $1,341.00 of Mary’s income will go to 
pay for care once on Medicaid benefits. The State of Oregon will pay the remaining care costs. The rest 
of Mary and Candace’s income can be used to pay the mortgage and their expenses. This would be the 
case even if Mary’s gross income was $6,500.00. 
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Asset / Resource Analysis: 
 

Joint Assets – Countable Joint Assets – Exempt 
or Non-Available 

Chase Bank Checking: $2,500.00 2019 Toyota Camry 

Chase Bank Savings: $33,000.00 Residence 

 
Countable Resources: 
 
Chase Bank Checking: $2,500.00 
Chase Bank Savings: $33,000.00 
TOTAL: $35,500.00 
 
 
 
Spend down Calculation: 
 
$35,500.00 / 2 = $17,750.00 
Candace’s minimum CSRA is $27,480.00 
Mary’s maximum is $1,999.00 
$35,500.00 - $27,480.00 - $1,999.00 = $6,021.00 
 
 
Spend down Analysis: 
 
Question 1:  Does Mary have an estate plan? Does the Power of Attorney and/or Trust allow for the 
planning strategies discussed? 
 

Answer:  Yes. 
 
Question 2:  Do Mary and Candace own a house?  
 

Answer:  Yes.  
 

Follow Up Question: Who owns the house? 
 

Answer: The house is jointly owned. 
 

Follow Up Question: Is Candace able and/or interested into transferring Mary’s ownership to Candace 
to allow more flexibility to sell the residence in the future and prevent spousal impoverishment? 
 

Answer: Yes. 
 

Follow Up Question: Is there a mortgage on the house? 
 

Answer: Yes. 
 

Spend down

Mary's Share Candace's Share

Spend down
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Follow Up Question: Does the house need repairs? 
 

Answer: Yes. 
 

Follow Up Question: Is there a care-giving child? 
 

Answer: No. 
 
Analysis: Candace could use the spend down funds to pay towards the mortgage or repairs on the 
house. 

 
Question 3:  Do Mary and Candace own a vehicle?  
 

Answer:  Yes.  
 

Follow Up Question: Does Candace want to purchase a newer vehicle? 
 

Answer: No. 
 
Analysis: Candace has better use of her limited spend down funds than to invest in a new vehicle. 

 
Question 4:  Do Mary and Candace have pre-paid funeral plans?  
 

Answer:  No.  
 

Follow Up Question: Is Candace interested in setting funds aside? 
 

Answer: Maybe. 
 
Analysis: They could either do $1,500.00 each in set aside burial accounts or could buy irrevocable 
and non-assignable policies. 

 
Question 5:  Is there a disabled child?  
 

Answer:  No.  
 

Question 6:  Is Candace’s income an issue? 
 

Answer:  Yes.  
 
Analysis: Reference options in Income Analysis, as a SPIA is not an option here. However, 
Candace qualifies for a Community Spouse Income Allowance (CSIA.) Due to Mary and 
Candace’s limited income, Candace can keep all the assets and not spend down. 

 
Question 7:  Is there a long-term care insurance policy? 
 

Answer:  No.  
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Question 8:  Do they have any debt? 
 

Answer:  No.  
 
Conclusion: Candace does not need to spend down funds because of the limited assets and income. Mary 
qualifies immediately for benefits. Candace and her attorney called in the Medicaid application within 24 
hours of their meeting to enroll Mary in Medicaid benefits. 
 
 
Practice Tip 1: 
 
Now is an important time to make sure that Candace has an updated estate plan. Mary is likely named as 
Candace’s decision-maker in her Power of Attorney, Advance Directive, Will, etc. Candace needs to be 
advised that her estate plan may need to be updated to choose a new decision-maker. Additionally, there 
are important estate planning strategies that can be used for long-term care planning. We recommend you 
review the materials covered by Corey Driscoll and Alana Hawkins in Painting the Canvas for Eligibility 
as well as material covered by Kay-Hyde-Patton and Jennifer Trundy in Completing the Masterpiece – 
Post Eligibility Planning. Both presentations were done in October 2021’s Elder Law CLE The Art of 
Elder Law: A Broad Brushstroke Overview. 
 
Practice Tip 2: 
 
When a residence is jointly-owned, the residence can be transferred to the Community Spouse if the 
Medicaid applicant has capacity or if the Medicaid applicant has an estate plan that allows for the transfer 
in their Power of Attorney or Revocable Living Trust. This is important to provide flexibility to sell the 
residence later in life, as well as prevent spousal impoverishment. The transfer of the residence cannot be 
done to avoid Oregon estate recovery.  
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Interview 4: Mabel and Debbie 
 
Scenario:  
 
Mabel lives at home, and her adult daughter Debbie lives with her. Debbie has been helping Mabel with 
her care for the past year. Mabel has congestive heart failure, diabetes, gout, and has recently fallen and 
broken a hip leading to placement in a Skilled Nursing Facility (SNF) for rehab. Up until Mabel’s recent 
fall, Debbie had been assisting Mabel with bathing, elimination, mobility, medication management, meal 
preparation, and dressing. Mabel has been reliant on her electric scooter for some time now. Moving 
Mabel from her bed to the scooter or the scooter to the car requires the help of Debbie’s son George. 
Mabel does acknowledge that it’s time to investigate Medicaid in-home care upon her return from rehab, 
and her care needs would be considered at the high end of the allowable in-home care. Debbie would need 
to continue living with her and providing care. 
 
Mabel is mostly destitute with her only real asset being her home. However, Mabel’s sister passed away 
in 2019 and her estate was divided between Mabel, Debbie, and a special needs trust for Mabel’s step-
daughter Sadie. Last month Mabel finally used her inheritance of $46,300.00 to purchase a van for George 
to use to drive himself to/from work and to outfit with a lift to use to take her to doctor’s appointments. 
The remainder of the inheritance is the only liquid asset she has left: $6,300.00 in checking. Debbie 
arranges for an elder law attorney to pay a visit to the SNF to advise Mabel on Medicaid eligibility. 
 
Care Analysis: 
 

Mabel (Medicaid Applicant) 

77 years old 

Congestive Heart Failure, Diabetes, Gout, and Hip Fracture 

Needs assistance with the following activities of daily living: 

 

• Bathing 

• Elimination 

• Mobility 

• Medication Management 

• Meal Preparation 

• Dressing 

 
Question: Does Mabel qualify under OAR 411-015-0006 and OAR 411-015-0015? 
 

Answer: Yes.  
 

Analysis: Client requires assistance with activities of daily living that fall within the service 
priority levels 1-13 that Oregon currently has the resources to serve. Client can benefit from 
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attorney providing further advice on the health/care-needs questions included in the Medicaid 
application and in the interview process. Client can also benefit from an explanation of how Debbie 
should be documenting the care she is currently providing.  

 
Income Analysis: 
 

Mabel (Medicaid Applicant) 

Pension: $574.41 Net 

Social Security: $1,022.50 Gross 

Metlife Dividend Income: $2.42* Gross 

Total: $1,599.33 

 
Question:  Does Mabel qualify based on income without the need for an income cap trust? 
 

Answer:  Most likely. 
 

Analysis: Attorney still needs to double check the amount of Mabel’s gross monthly pension to 
make sure it does not place Mabel above the $2,523 monthly long-term care income cap. This is 
very unlikely; Mabel should not need an income cap trust. 

 
Practice Tip: 
 
*Attorney should pay close attention to the presence of the Metlife dividend. On client intake paperwork, 
Mabel has not listed any “Metlife” policy as an asset. This should be investigated further.  See discussion 
below. 
 
Asset / Resource Analysis: 

 
Assets - Countable Assets- Exempt or 

Unavailable 
Assets – Joint w/ 

Debbie 
Wells Fargo Checking: $6,300 House: $250,000 OnPoint 

Checking: 
$4,000.00* 

1991 Mazda: $500 United Global Burial 
Insurance: $5,000.00 Cash 
Value 

*This is Debbie’s 
primary checking 
account.  

 
Question: Does Mabel qualify based on resources? 
 

Answer: Not without some advising.  
 
 

Analysis (summarized): 
 

1. Review assets and address co-ownership issues. 
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2. Inquire about gifting. Cure, if necessary or calculate disqualification period and evaluate 
client income and current care costs to assess whether client can withstand disqualification 
period with current income. 

3. Develop plan for spenddown. 

4. Educate client on estate recovery. Mitigate, if possible, by identifying opportunities for 
transfer exemptions. Mitigation may require modification of estate plan and/or execution 
of POA. 

 
Follow Up Questions: 
 
Question: Will removing Mabel’s name from the joint checking account be treated as a gift to Debbie for 
less than fair market value and result in a calculation of a disqualification period? 
 
 Answer: No 
 

Analysis: If client/Debbie can document that the funds being deposited into the account are 
Debbie’s, removal of Mabel’s name from the account will not be treated as a disqualifying transfer.  

 
Question: Will the gift of $40,000 of Mabel’s inheritance to grandson George for the purchase of a 
wheelchair accessible van to take her to and from doctor’s appointments result in the calculation of a 
disqualifying transfer? 
 
 Answer: Yes 
 

Analysis: A disqualifying transfer is a gift of anything of value for less than fair market value. 
Here Mabel has gifted $40,000 to George. In return, Mabel is receiving occasional rides to and 
from the doctor. George is receiving a vehicle to be used primarily for his personal use.  
 
Calculation of Disqualification Period: The disqualification period is calculated by taking the 
amount of the gift -- $40,000 and dividing is by the average monthly private pay rate of a nursing 
facility in Oregon --- or $9,551/month.  
 
$40,000/$9,551 = 4.18 months 
 
The .18 is converted by multiplying it by the number of days in the last full month. If the date of 
request (DOR) for Medicaid for Mabel is in January, you would use 31 days.  
 
.18 x 31 = 5.58 days 
 
Drop the partial day and the disqualification period is 4 months and 5 days.  
 

Question: Can Mabel afford to ride out the disqualification period or should she cure the gift and have 
George give back the van?  
 
 Answer: It depends 
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Analysis: Mabel’s monthly income is $1,599.33. This is nowhere close enough to pay for in-home 
help out-of-pocket, which is why Debbie and George have been caring for her up until now. If 
Debbie and George are willing and able to continue caring for her for 4 months and 5 more days 
so that the disqualification period can run and she can become eligible, then George would be able 
to keep the van. This is a conversation for the three family members.  

 
Practice Tip 1: 
 
Another option may be to cure the transfer and then arrange for George to purchase the van from Mabel 
via promissory note. This is outside the scope of this CLE, and would result in increased income to Mabel, 
which may then result in the need for an income cap trust after all.  
 
Practice Tip 2: 
 
If the client decides to “cure” the transfer and take back title to the van, she will need to arrange to either 
sell the 1991 Mazda (as only one car is an exempt asset) or have its FMV included as part of her $2,000 
asset limit.   
 
Question: What are the potential consequences of not inquiring further into the source of the $2.42/month 
dividend?  
 
 Answer: Several. 
 

Analysis: It’s not uncommon for a $7.26 quarterly automatic deposit to go unnoticed by an elderly 
client. Oftentimes such a dividend is from an asset of a deceased spouse that the applicant doesn’t 
even know exists. Although the attorney may request client to complete information on sources of 
income, it’s best practice to do your own review of recent bank account statements so nothing gets 
overlooked.  
 
In this example, the attorney inquires about the source of the dividend and learns it comes from a 
very small life insurance policy belonging to the client’s deceased mother. Client is the beneficiary 
of this policy, which has a face value of $1,600 and a cash value of $1,200 and pays quarterly 
dividends of $7.26 or $2.42/month. While attorney had believed client could spend down the 
checking account to $2,000, attorney now must explain to client that the policy must either be 
cashed in and the proceeds spent, or the checking account can be spent down to $800, and the 
policy may be kept.  
 

Practice Tip:   
 
Explain to clients the consequences of being the recipient of improperly paid benefits. Explain that 
improperly paid benefits occur when the individual receives benefits in a month when he/she is over 
resource. In this scenario, if client represents that the policy has been cashed in but fails to do so, each 
month the balance in client’s checking account exceeds $800 and client receives benefits, the client is 
the recipient of improperly paid benefits. Explain that unlike estate recovery, DHS is entitled to 
recover improperly paid benefits immediately. They are not required to wait until the recipient and/or 
spouse is deceased.  
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Question: Is the burial policy irrevocable? 
 
 Answer: Yes. 
 
 Analysis: Because the policy is irrevocable its entire value is excluded. 
 
Question: Is it appropriate for the attorney to address the issue of estate recovery with the client at this 
juncture?  
 
 Answer: Yes. 
 

Analysis: Estate recovery should always be addressed prior to or concurrently with receipt of 
benefits whenever possible so that arrangements can be made to take advantage of statutory 
exemptions that allow the transfer of assets from the individual to a non-spouse beneficiary without 
incurring a penalty. It is by screening for the presence of these exemptions that the attorney helps 
the client keep eligible assets outside of the client’s estate and therefore exempt from estate 
recovery.  
 

Question: Does client meet one of the transfer exemptions? 
 
 Answer: Yes.  
 

Analysis: On the surface, client meets two exemptions. Client has both a caregiving child residing 
with her and has a disabled step-child.  This example illustrates why it’s crucial to perform a 
thorough intake. A cursory intake would clearly reveal the presence of the caregiving daughter 
Debbie. However, a transfer to Debbie may not be the most appropriate transfer. See discussion 
below. 
 
 

Question: What additional information does attorney need to know to determine which exemption should 
be utilized? 
 

Answer: Requires more information about the care provided by Debbie and the step-daughter’s 
disability. 

 
 
 Analysis:  
 
 With regard to the care provided by Debbie:  
 

1. Duration of the care provided per week (in hours) 

2. Services provided to the parent 

3. Did the care provided allow the parent to remain in the home as opposed to an institution 
or long-term care facility? 

4. Will Debbie be able to provide sufficient documentation? 

5. Was the care provided without compensation? 
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6. Does Debbie intend to continue to provide the required level of care for another 12 months? 

 
With regard to step-daughter’s disability: 
 

1. Would the step-daughter be considered disabled under the social security administration’s 
definition of disabled? 

 
CONCLUSION: Client needs to remove her name from the joint account shared with daughter Debbie. 
Client needs to determine whether Debbie and George will be able/willing to continue providing care for 
the duration of the disqualification period of 4 months and 5 days before determining whether to allow 
George to keep the van. Only one vehicle is an exempt asset. If Mabel takes back title to the van, she 
will need to sell the Mazda or else make a deliberate effort to not let her other liquid assets exceed 
$1,500.  

Once attorney learns of the existence of the life insurance policy with the $1,200 cash value, the policy 
will need to be cashed in and the proceeds spent down. The easiest way to spend down the $1,200 cash 
value and remaining cash in her bank accounts would be to service any debt on the home or proceed 
with any deferred home maintenance. Finally, Mabel needs to determine which daughter is the most 
appropriate candidate for the future transfer of the home. She should work with the attorney to make 
sure she has the proper legal documents in place to effectuate the transfer and to make sure Debbie 
understands the care requirements and documentation requirements in the event Debbie winds up being 
the recipient of the transfer. 
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2022 Medicaid Numbers: 
Min. Monthly Maintenance Needs Allowance 

OAR 461-160-0620(3)(d)(A) 

$2,177.50 07/01/2021 

Max. Monthly Maintenance Needs Allowance 

OAR 461-160-0620(3)(d)(A) 

$3,435.00 01/01/2022 

Min. Community Spouse Resource Allowance 

OAR 461-160-0580(2)(c)(B) 

$27,480.00 01/01/2022 

Max. Community Spouse Resource Allowance 

OAR 461-160-0580(2)(c)(A) 

$137,400.00 01/01/2022 

Monthly Personal Needs Allowance (Nursing) 

OAR 461-160-0620(3)(c)(A) 

$68.77 01/01/2022 

Monthly Personal Needs Allowance (Other) $187.00 01/01/2022 

Resource Allowance for an Individual 

OAR 461-160-0015 

$2,000.00 01/01/2015 

Room & Board 

OAR 461-155-0270 

$654.00 01/01/2022 

Room & Board – In-home Care 

OAR 461-155-0270 

$1,341.00 01/01/2022 

Shelter Standard 

OAR 461-160-0620(3)(d)(A) 

$653.25 07/01/2021 

Heating & Utility Allowance 

OAR 461-160-0420(2)(d)(A) 

$450.00 10/01/2021 

Divestment Penalty Divisor 

OAR 461-140-0296 

$9,551.00 10/01/2020 

Income Cap for Applicant $2,523.00 01/01/2022 

Home Equity Limit $636,000.00 01/01/2022 

SSI Income $863.00 01/01/2022 
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2022 VA Benefit Aid & Attendance Numbers: 
Veteran $2,050 

Veteran & Spouse $2,431 

Surviving Spouse of Veteran $1,318 

Healthy Veteran with Ill Spouse $1,610 

 

VA War Dates: 
World War I April 6, 1917 – November 11, 1918 

World War II December 7, 1941 – December 31, 1946 

Korean War June 27, 1950 – January 31, 1955 

Vietnam War August 5, 1964 – May 7, 1975 

Gulf War August 2, 1990 – TBD by Presidential Proclamation 
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This is a sample letter than an estate planning firm could use to discuss the inherent conflicts 
surrounding representation of estate planning and long-term care planning when representing an 
estate planning client in future long-term care planning. This waiver has not been used in any 
litigation. We do not promise that this waiver is enforceable but is a good way to document the 
intentions of estate planning clients who are aging. We recommend having estate planning clients 
sign this as often as you update their estate plan. For more information on the ethical issues 
surrounding long-term care planning, we recommend reviewing The Landscape of Ethics, by the 
Honorable Karen Costello, Michael Schmidt, and Mark Williams, presented at the October 2021 
Elder Law CLE The Art of Elder Law: A Broad Brushstroke Overview. 

 
 

January 6, 2018 
 
Mary and Candace Smith 
1234 Main St. 
Salem, Oregon 97301 
 
 
 RE:   Estate Plan for Mary Smith and Candace Smith 
  Long-Term Care Planning Waiver 
 
 
Dear Mary:  
 
You have requested Law Firm, LLC represent you to advise you on certain estate planning matters. Due 
to the nature of our office’s work, an estate plan can sometimes lead to long-term care planning. These 
planning strategies may mean removing your legal and financial rights to your assets to assist you in 
qualifying for Medicaid and/or Veteran benefit programs. 
 
Therefore, I need to advise you that you have two options: 
 

1) You can elect to allow Law Firm, LLC, or its successor, to represent your spouse and/or Agent in 
the long-term care planning for your benefits. This would be when or if you do not have the legal 
capacity to understand the legal and/or financial implications of carrying out your estate plan 
wishes that we created in your estate planning documents. These decisions could include, but are 
not limited to, the following: 

 

a. Transferring income to your spouse; 

b. Transferring ownership of your residence to your spouse; 

c. Transferring jointly held assets to be in your spouses complete ownership; 

d. Transferring assets held in your sole name to your spouse; 

e. Changing beneficiary designations on life insurance or annuity policies; 
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f. Gifting assets to your spouse and/or beneficiaries named in your estate plan, so long as you 
provided the legal authority in your documents to complete such gifts; 

g. Spending your assets down to qualify for Medicaid and/or Veteran benefits. 

 
2) You can elect that Law Firm, LLC is not allowed to represent your spouse and/or Agent in the 

long-term care planning for your benefits. This would mean your spouse and/or Agent needs to 
obtain another attorney to assist you in obtaining Medicaid and/or Veteran benefits.   

 
A reason it may be better for your spouse and/or Agent to have separate independent counsel is to avoid 
the possibility that my advice to one of you is influenced by my representation of the other.  
 
If you elect to allow Law Firm, LLC to assist in the long-term care planning, then you have requested our 
office to represent your interests in providing for your spouse and/or beneficiaries in a manner consistent 
with your estate plan, with a full understanding of your right to decline our office’s further representation 
of your spouse and/or Agent in your long-term care planning needs. 
 
Option 1: 
 
I, Mary Smith, elect to have Law Firm, LLC, or its successor, represent 
my spouse and/or Agent in the long-term care planning for my benefits. 
I waive any conflict of interest that arises in the disposition of my assets, 
income, and/or legal rights on my assets. 

 

_______________ 

 
 
Option 2: 
 
I, Mary Smith, elect that Law Firm, LLC, or its successor, is not allowed 
to represent my spouse and/or Agent in the long-term care planning for 
my benefits. 

_______________ 

 
 
Sincerely, 
 
 
 
Attorney 
APPROVED:  January 6, 2018 
 
 

Mary Smith 
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This is an example of an in-house way to document that you have done the analysis for a single client 
investigating long-term care benefits. This can be used for your notes; it is not meant to be shown 
to the client. 

 
Jane Doe 

Long-term Care for Jane Doe 
 

 
☐ In-Home Care ☐ Facility 
_________________  

Care Costs: $____________ 

Medicaid contract: ☐ Yes ☐ No 

Date care began: _______________ 

 

Notes: 

Institutionalized Person: Jane Doe 

DOB: 

Life Expectancy: 

 

Veteran: ☐ Yes ☐ No 

Branch: 

Dates Served: 

Prisoner of War: ☐ Yes  ☐No 

Primary Contact: 

VA Date of Request:  Medicaid Date of Request: 

Caseworker: 

Phone Number: 

County: 

 
INCOME 
 
Income Sources: 

 

 

 

 

Notes: 
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ICT Required: ☐ Yes ☐ No ☐ In Progress 

LTC Insurance: ☐ Yes ☐ No ___________ 

 
ASSETS 
 
Exempt Assets: 

 

Burial Plan: 

☐ Yes ☐ No ☐ In Progress 

    Company:_____________ 

    ☐ Designated Irrevocable 

 

☐ Vehicle 

 

☐ Real Property 

Non-Exempt Assets: 

 

TRANSFERS 
 
Prior Gifting/Transfers ☐ Yes ☐ No 

 

Gifts/Transfers Made: 

 

 

 

 

 

 

Amount Gifted: $_________ 

Disqualification Period: ______________ 

 

 
PLANNING TECHNIQUES 
 
Estate Plan: 

POA: ☐ Yes ☐ No 

Gifting language: ☐ Yes ☐ No 

Notes: 
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Real property transfer language: ☐ Yes ☐ No 

 

Will:  ☐ Yes ☐ No 

AD:   ☐ Yes ☐ No 

DOR: ☐ Yes ☐ No 

 

Goals: 

☐Debt / Mortgage 

☐ Burial Plan   ☐ Burial Account  

☐ Personal Needs Items 

☐ House Repairs 

☐ Vehicle 

Gifting ☐ Yes ☐ No 

   ☐ VAPT   ☐ MAPT   ☐ Outright 

SPIA ☐ Yes ☐ No 

Care Contract: ☐ Yes ☐ No ☐ In Progress 

 

Disabled child: ☐ Yes ☐ No 
______________ 

Caregiving child: ☐ Yes ☐ No 
_____________ 

 

 
CARE 
 
ADLs: 

☐ Mobility       ☐ Toileting 

☐ Cognition     ☐ Bathing 

☐ Dressing       ☐ Grooming 

Notes: 
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This is an example of an in-house way to document that you have done the analysis for a married 
client investigating long-term care benefits. This can be used for your notes; it is not meant to be 
shown to the client. 

 
Mary and Candace Smith 

Long-term Care for Mary Smith 
 

 
☐ In-Home Care ☐ Facility 
_________________  

Care Costs: $____________ 

Medicaid contract: ☐ Yes ☐ No 

Date care began: _______________ 

 

Notes: 

Institutionalized Spouse: Mary Smith 

DOB: 

Life Expectancy: 

 

Veteran: ☐ Yes ☐ No 

Branch: 

Dates Served: 

Prisoner of War: ☐ Yes  ☐No 

Community Spouse: Candace Smith 

DOB: 

Life Expectancy: 

 

Veteran: ☐ Yes ☐ No 

Branch: 

Dates Served: 

Prisoner of War: ☐ Yes  ☐No 

VA Date of Request:  Medicaid Date of Request: 

Caseworker: 

Phone Number: 

County: 
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INCOME 
 
Institutionalized Spouse: 

 

 

 

 

 

ICT Required: ☐ Yes ☐ No ☐ In Progress 

LTC Insurance: ☐ Yes ☐ No ___________ 

Community Spouse: 

 

 

 

 

 

 

LTC Insurance: ☐ Yes ☐ No ___________ 

 
 

ASSETS 
 
Exempt Assets: 

 

Burial Plan: 

☐ Yes ☐ No ☐ In Progress 

    Company:_____________ 

    ☐ Designated Irrevocable 

 

☐ Vehicle 

 

☐ Real Property 

Non-Exempt Assets: 

 

Snap Shot for Resource Assessment: 

$___________ 

Community Spouse: $_________________ 

Institutionalized Spouse: $2,000 

Total: $ _______________ 
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TRANSFERS 
 
Prior Gifting/Transfers ☐ Yes ☐ No 

 

Gifts/Transfers Made: 

 

 

 

 

 

 

Amount Gifted: $_________ 

Disqualification Period: ______________ 

 

 
PLANNING TECHNIQUES 
 
Estate Plan for Institutionalized Spouse: 

POA: ☐ Yes ☐ No 

Gifting language: ☐ Yes ☐ No 

Real property transfer language: ☐ Yes ☐ No 

 

Will:  ☐ Yes ☐ No 

AD:   ☐ Yes ☐ No 

DOR: ☐ Yes ☐ No 

Estate Plan for Community Spouse: 

 

POA: ☐ Yes ☐ No ☐ In Progress 

Trust: ☐ Yes ☐ No ☐ In Progress 

Will:  ☐ Yes ☐ No ☐ In Progress 

AD:   ☐ Yes ☐ No ☐ In Progress 

DOR: ☐ Yes ☐ No ☐ In Progress 

Goals: 

☐Debt / Mortgage 

☐ Burial Plan   ☐ Burial Account  

☐ Personal Needs Items 

☐ House Repairs 

☐ Vehicle 

Gifting ☐ Yes ☐ No 

   ☐ VAPT   ☐ MAPT   ☐ Outright 

Care Contract: ☐ Yes ☐ No ☐ In Progress 

 

Disabled child: ☐ Yes ☐ No 
______________ 

Caregiving child: ☐ Yes ☐ No 
_____________ 

 



 62Medicaid Boot Camp: A Client Walks into Your Office, Then What? Consultation Phase

SPIA ☐ Yes ☐ No 

Spousal Diversion ☐ Yes ☐ No 

Asset Income Generating ☐ Yes ☐ No 

 
CARE 
 
Institutionalized Spouse ADLs: 

☐ Mobility       ☐ Toileting 

☐ Cognition     ☐ Bathing 

☐ Dressing       ☐ Grooming 

Community Spouse ADLs: 

☐ Mobility       ☐ Toileting 

☐ Cognition     ☐ Bathing 

☐ Dressing       ☐ Grooming 
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These materials are to be used as an illustration and guidance as to how long-term care planning 
consultations and analysis can be done by an attorney. Each long-term care case is different and 
new issues will pop up on a regular basis. We highly recommend that you be a part of the OSB Elder 
Law Section so that you can receive and use the Elder Law listserv for questions.  
 
 
The Oregon State Bar Elder Law Section has a wonderful newsletter published quarterly. For more 
information, please peruse https://elderlaw.osbar.org/newsletters/. 
 
Additionally, the Oregon State Bar Elder Law CLE Committee has worked very hard to create curriculum 
helpful to this topic. For more CLE information, we recommend you watch and review the CLEs provided 
in 2021. This content will make sense the more exposure an attorney gets to this information. The CLE’s 
provided in 2021 that will be helpful are the following: 
 

• Estate Recovery: A Frank Discussion 

o Darin Dooley, Draneas Huglin Cooper LLC 

o Rick Mills, Department of Human Services 

o Julie Meyer Rowett, Yazzolino & Rowett LLP 

• SSI/SSDI What Every Practitioner Needs to Know 

o Amanda Robichaux, Northwest Disability Benefits LLC dba Kerr Robichaux & Carroll 
Law Office 

• The Fundamentals of Special Needs Trust and ABLE Accounts 

o Rebecca S. Kueny, Kueny Law LLC 

• The Art of Elder Law: A Broad Brushstroke Overview 

o The Honorable Karen Costello, Costello Law Office PC 

o Corey Driscoll, Driscoll Law LLC 

o Julia Greenfield, Law Office of Nay & Friedenberg 

o Ekua Hackman, The Commons Law Center 

o Jennifer Harrington, Oregon Attorney Assistance Program 

o Alana Hawkins, Kueny Law LLC 

o Kyra Hazilla, Oregon Attorney Assistance Program 

o Kay Hyde-Patton, Leahy Cox LLP 

o Julie Nimnicht, Law Offices of Geoff Bernhardt & Julie Nimnicht PC 

o Garvin Reiter, Law Office of Nay & Friedenberg 

o Michael Schmidt, Schmidt & Yee PC 
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Guaranteed Income Estimator

https://digital.fidelity.com/prgw/digital/gie/ 1/2

Guaranteed Income
Estimator

Step 2 of 3

Who is the annuity for?
A lifetime income annuity can be just for you or held jointly with a spouse. Including a spouse may increase the period of time the annuity is paid out but
may also change the amount.

Please tell us a little bit more so that we can estimate your annuity income.

Your information

Date of birth

01/01/1946

Gender State of residence 

Oregon

My spouse & meJust me

I’d prefer income for a set number of years

Male Female

Next
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Guaranteed Income Estimator

https://digital.fidelity.com/prgw/digital/gie/ 1/2

Guaranteed Income Estimator

Step 3 of 3

How do you want us to calculate your estimate?

Let us know either how much you want to invest or how much income you need each month—and if you know, when you’d like to receive your first
payment.

Estimate type

Amount

1600

$100.00 minimum

Income start date (Optional)

02/01/2022

Between 30 days and 40 years from today

Funding source 

Easy, right? Now let's get your estimate.

 back

How much I want to invest

How much I want to get each month

Qualified/IRA NonQualified

Increase 2% a year

How does the annual increase work?

See my results

$
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Guaranteed Income Estimator

https://digital.fidelity.com/prgw/digital/gie/ 1/3

Guaranteed Income Estimator

Here are your annuity estimates
Not all estimates are created equal. It's important to consider how much income you need every month and how much you want to leave behind, if
anything.

Change your details

Lifetime income for you How is this calculated?
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Guaranteed Income Estimator

https://digital.fidelity.com/prgw/digital/gie/ 2/3

Your cumulative income over time*

For illustrative purposes only

Take the next step to secure your income

LEARN MORE

Lifetime benefit Investment Amount Minimum payout Description

$284,755 $284,755 Guaranteed income for your life. Your
beneficiaries would receive a lump-sum
payout of your initial investment less any
payments received.  

$258,507 $192,000 Guaranteed income for your life. If you pass
away before 10 years, your beneficiaries will
receive payments for the remaining period. 

 

$308,731 $384,000 Guaranteed income for your life. If you pass
away before 20 years, your beneficiaries will
receive payments for the remaining period. 

 

$376,471 $376,471 Guaranteed withdrawals for your life. Income
increases each year for the first 10 years or
until you start withdrawals, whichever comes
first.  

Cash Refund

See more

10 years guaranteed

See more

20 years guaranteed

See more

Withdrawal Benefit

See more

Cash Refund

$284755$284755  $284755

$192000$192000  $192000

$384000$384000  $384000

$576000$576000  $576000

Investment amount Income in 10 years Income in 20 years Income in 30 years

 Call 800-343-3079  Contact Me  Build your income plan
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SPD Worker Guide - E.3 Life Estate and Remainder Interest Table

www.dhs.state.or.us/spd/tools/additional/workergd/e.3.htm 1/6

DHS home | SPD Staff Tools | APD Worker Guide | E.3 Life Estate and Remainder Interest Table

APD Worker Guide

E.3  Life Estate and Remainder Interest Table

Effective 10/1/20

This worker guide is not policy. It is intended to help workers with life estate calculations in
the determination of transfers for less than fair market value. Refer to rule 461-145-0310.

Example

Sara, age 65, owns a home worth $100,000 and deeds the house to her son, but retains a life
estate interest. Under the terms of the life estate, Sara is entitled to live in the house for the
rest of her life and to receive any income the home may generate.

To determine the uncompensated value:

The current market value of the property ($100,000) is multiplied by a life estate factor
corresponding to Client A's age in the table listed below (.67970), resulting in a life
estate worth $67,970.
The difference between the value of the resource transferred ($100,000) and the value
of the life estate ($67,970) equals $32,030 of resources transferred for less than fair
market value.
Divide the $32,030 by one of the following to to arrive at the number of months the
client will be disqualified:

If the initial month (see 461-001-0000) is prior to October 1, 2000 - $3,320
If the initial month is on or after October 1, 2000 and prior to October 1, 2002 -
$3,750
If the initial month is on or after October 1, 2002 and prior to October 1, 2004 -
$4,300
If the initial month is on or after October 1, 2004 and prior to October 1, 2006 -
$4,700
If the initial month is on or after October 1, 2006 and prior to October 1, 2008 -
$5,360
If the initial month is on or after October 1, 2008 and prior to October 1, 2010 -
$6,494
If the initial month is on or after October 1, 2010 and prior to October 1, 2016 -
$7,663
If the initial month is on or after October 1, 2016 and prior to October 1, 2018 -
$8,425
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SPD Worker Guide - E.3 Life Estate and Remainder Interest Table

www.dhs.state.or.us/spd/tools/additional/workergd/e.3.htm 2/6

If the initial month is on or after October 1, 2018 and prior to October 1, 2020 -
$8,784
If the initial month is on or after October 1, 2020 - $9,551

Sara will be disqualifed between 9 months and 3.35 months depending on when the transfer
occurred.

$32,030 divided by $3,320 = 9 months (round down to next whole number when initial
month is prior to 7/1/06)

$32,030 divided by $9,551 = 3.35 months (no rounding to whole numbers when initial month
is 7/1/06 and after).

Determining Uncompensated Value: 461-140-0250
Disqualification: 461-140-0296

Life Estate and Remainder Interest Table

Age Life Estate Remainder

0 .97188 .02812

1 .98988 .01012

2 .99017 .00983

3 .99008 .00992

4 .98981 .01019

5 .98938 .01062

6 .98884 .01116

7 .98822 .01178

8 .98748 .01252

9 .98663 .01337

10 .98565 .01435

11 .98453 .01547

12 .98329 .01671

13 .98198 .01802

14 .98066 .01934

15 .97937 .02063

16 .97815 .02185

17 .97700 .02300.
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SPD Worker Guide - E.3 Life Estate and Remainder Interest Table

www.dhs.state.or.us/spd/tools/additional/workergd/e.3.htm 3/6

18 .97590 .02410

19 .97480 .02520

20 .97365 .02635

21 .97245 .02755

22 .97120 .02880

23 .96986 .03014

24 .96841 .03159

25 .96678 .03322

26 .96495 .03505

27 .96290 .03710

28 .96062 .03938

29 .95813 .04187

30 .95543 .04457

31 .95254 .04746

32 .94942 .05058

33 .94608 .05392

34 .94250 .05750

35 .93868 .06132

36 .93460 .06540

37 .93026 .06974

38 .92567 .07433

39 .92083 .07917

40 .91571 .08429

41 .91030 .08970

42 .90457 .09543

43 .89855 .10145

44 .89221 .10779

45 .88558 .11442

46 .87863 .12137

47 .87137 .12863
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SPD Worker Guide - E.3 Life Estate and Remainder Interest Table
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48 .86374 .13626

49 .85578 .14422

50 .84743 .15257

51 .83674 .16126

52 .82969 .17031

53 .82028 .17972

54 .81054 .18946

55 .80046 .19954

56 .79006 .20994

57 .77931 .22069

58 .76822 .23178

59 .75675 .24325

60 .74491 .25509

61 .73267 .26733

62 .72002 .27998

63 .70696 .29304

64 .69352 .30648

65 .67970 .32030

66 .66551 .33449

67 .65098 .34902

68 .63610 .36390

69 .62086 .37914

70 .60522 .39478

71 .58914 .41086

72 .57261 .42739

73 .55571 .44429

74 .53862 .46138

75 .52149 .47851

76 .50441 .49559

77 .48742 .51258
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SPD Worker Guide - E.3 Life Estate and Remainder Interest Table
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78 .47049 .52951

79 .45357 .54643

80 .43659 .56341

81 .41967 .58033

82 .40295 .59705

83 .38642 .61358

84 .36998 .63002

85 .35359 .64641

86 .33764 .66236

87 .32262 .67738

88 .30859 .69141

89 .29526 .70474

90 .28221 .71779

91 .26955 .73045

92 .25771 .74229

93 .24692 .75308

94 .23728 .76272

95 .22887 .77113

96 .22181 .77819

97 .21550 .78450

98 .21000 .79000

99 .20486 .79514

100 .19975 .80025

101 .19532 .80468

102 .19054 .80946

103 .18437 .81563

104 .17856 .82144

105 .16962 .83038

106 .15488 .84512

107 .13409 .86591
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108 .10068 .89932

109 .04545 .95455

If you have a disability and need a document on this Web site to be provided to you in another format, please contact

the Office of Document Management (ODM) at 503-378-3486 or by e-mail at dhs.forms@state.or.us.

If you have questions about DHS or problems getting DHS services, send e-mail to dhs.info@state.or.us. If you have

comments about this site, send e-mail to spd.web@state.or.us.

Oregon Department of Human Services

500 Summer St. NE E02, Salem, OR 97301-1073

Phone: (503) 945-5811

Toll-free: (800) 282-8096 (V/TTY)
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