
 

HYPOTHETICAL NUMBER 1 

You are involved in a child custody case with an inexperienced, volatile and mistrusting opposing attorney. Your client seems 
calm, reasonable and objective. He believes his wife to be of the same temperament, albeit vulnerable to undue influence. 
Early in the proceeding you are frequently receiving incendiary correspondence littered with misplaced allegations, inaccurate 
confirmations and the like.  

Questions: 

What methods are best employed to calm the attorney down?  

What methods are best employed to instill trust in opposing counsel whereby he might accept education that his methods are 
contrary to the welfare of the family (both parties), and particularly the children? 

How do you deliver the information you hope he will learn from in a way that is not threatening or condescending?  

How should you respond to your client when he reasonably insists that you “set the record straight” when you believe that 
doing so will provoke and potentially heighten the negative impulses you have theretofore experienced from opposing 
counsel? 

How might your client broach these issues directly with his spouse? Are there ethical limitations on how an attorney counsels a 
client to communicate directly with a represented party? 

How does the Court handle such circumstances when brought to light, sometimes early in discovery motions or motions for 
temporary relief, but more often at the conclusion of the case during ORCP 68 proceedings?  

  



 

HYPOTHETICAL NUMBER 2 
 

You are in trial.  Opposing counsel apparently cannot ask a question on direct that is not leading.  After the trial court sustains 
your first four objections that the questions are leading, after your next objection, opposing counsel argues with the court, 
asking why his question could possibly be considered leading. The trial court patiently explains to opposing counsel that the 
question is in fact leading because the only way it can be answered is with a "yes" or a "no." 

Opposing counsel's next question is also leading. You object.  The trial court sustains the objection, but harshly admonishes 
you that the frequency of your objections is not helpful to the court.  Because opposing counsel is essentially testifying with his 
leading questions on matters that go to the substance of the issues, you become angry with the court's direction.  In your view, 
not objecting will adversely impact your client's substantive chances to prevail.  

Questions: 

What steps can you take to ensure that the court does not recognize the seething anger you have after its admonishment of your 
continuing objections? 

How do you address this issue with the court to that you can proceed without harming your client, while at the same time not 
allowing the opposing counsel to continue his inappropriate questioning?  

  



 

HYPOTHETICAL NUMBER 3: 
 
 
Attorney A represents husband in a dissolution of marriage proceeding.  The issues are the amount, duration, and type(s) of 
spousal support, and the division of the assets and liabilities.  The parties’ children are all grown and beyond the jurisdiction of 
the court.  Attorney B has submitted a trial memorandum that contains a discussion above and beyond the legal and factual 
issues involving the foregoing issues.  Instead, Attorney B has peppered his trial memo with incendiary remarks concerning 
husband’s past sexual indiscretions, discussions about his domineering, if not narcissistic, personality, and allegations that 
husband overspent on his hobbies throughout the marriage. 
 
During an in-chambers discussion held before the start of trial, the trial judge makes a few comments that leads Attorney A to 
believe the trial judge is of the opinion that some, if not all, of the incendiary statements are not only relevant, but true.   
 
Questions: 
 
How does Attorney A respectfully communicate to the Court, his or her displeasure with the statements of Attorney B in his 
trial memorandum? 
 
Which of the following options might best serve Attorney A’s client:  
 

1. Attorney A files a Motion to Strike those passages from Attorney B’s brief, which are clearly irrelevant to the 
proceeding; 

 
2. In addition to the Motion to Strike, Attorney A makes an oral Motion in Limine asking that Attorney B be 

prohibited from introducing or attempting to introduce the improper facts that Attorney A believes are wholly 
irrelevant; 

 
3. Instead of 1 or 2, or both, should Attorney A summarize the in-chambers discussion, and gently remind the 

Court that Attorney B’s memorandum contains facts that are not only in dispute, but that are irrelevant, and that 
if at the appropriate time Attorney B attempts to offer such evidence, objections will be made? 

 



 

HYPOTHETICAL NUMBER 4 

 
Attorney A is presenting a case involving various typical issues, but in one area unusual facts and a novel legal theory. 
Opposing counsel (Attorney B) is making relevancy objections, arguing that Attorney A’s theory is misplaced and her 
supporting evidence is therefore inadmissible. Attorney A’s position is that the merits of her theory are for the Court to decide 
after receiving the evidence.  

Her Honor is impatient. The two-day trial is in the afternoon of its second day. Too much time is being expended arguing the 
merits of the legal theory in the context of evidentiary objections.  

Questions: 

How does Attorney A respectfully communicate her right to present evidence in support of a novel theory, notwithstanding 
that such evidence is irrelevant to other issues? 

How does Attorney B respectfully preserve his evidentiary record without belaboring anticipatory arguments over the merits of 
Attorney A’s legal theory? 

How does Her Honor manage this trial to its conclusion without appearing short or dismissive to either attorney, keeping in 
mind that: 

● The Court’s attitude toward each attorney is observed by each litigant, and will influence the litigant’s confidence in his 
or her attorney and ongoing willingness to follow counsel’s advice. 

 

● The litigants do not usually understand the nuances of trial practice and will assume that critical comments directed to 
their attorneys reflect negatively on them. 

 

● Whatever the outcome of the novel issue, the Court's demeanor may cause the litigants to conclude that Her Honor’s 
ruling on the novel issue was prejudicial to other issues.  



 

HYPOTHETICAL NUMBER 5 
 
 
You are presiding over consolidated family law and juvenile court cases.  The father filed a motion to modify custody and 
parenting time.  There was an incident of abuse regarding the parties’ 6-year old son.  DHS issued a protection action plan.  
Thereafter, the father’s lawyer obtained an immediate danger order.  The mother filed an objection to the immediate danger 
order, and the parties are before you.   
 
DHS investigated and published an Assessment Summary.  Both parties have copies of the Assessment Summary.  Although 
he attempted to do so, the father’s attorney was unable to serve the author of the Assessment Summary.  Besides being unable 
to procure the attendance, even by phone, of the author of the DHS Assessment Summary, the Summary contains numerous 
statements of third party contacts, some of which are anonymous 
 
The mother is self-represented.  At the hearing, the mother is acting inappropriately, shaking her head, rolling her eyes, audibly 
sighing.   During the father's first 20 minutes of testimony, she has said out loud "that's not true" and "you're a liar."   
 
You have admonished her four times already to no avail.  Although you are ordinarily calm in the face of this type of conduct, 
it has been a difficult week, and last night you did not sleep well at all.  You are uncharacteristically agitated by the mother's 
conduct.   Moreover, you are fatigued by the continuing objections by the father's attorney, who has limited experience and is 
achingly unfamiliar with the rules of evidence and how to properly frame an objection.  
 
Questions: 

What do you do to get back on track with an even-handed approach to the hearing? 
 
How do you efficiently and fairly proceed in view of the mother's continuing inappropriate conduct?  
 
How do you deal with the attorney for father's ineffective objections? 
 
When the attorney for the father offers into evidence the Assessment Summary and the mother does not object, do you receive 
it into evidence? 
  



 

HYPOTHETICAL NUMBER 6 
 

The husband filed for divorce after he found the wife in bed with his best friend.  He moved from the family home.  Two 
weeks later, he filed an immediate danger motion after he found his wife and her lover smoking marijuana in the family home 
in the presence of his two year old daughter, who appeared to be impaired from second hand smoke.  The court granted the 
motion.  

The wife then hired Melissa Shark, who proceeded to send a series of increasingly belligerent letters to you.  Ms. Shark began 
by alleging that the husband had been physically violent with the wife for the past two years, called her filthy names, and was a 
terrible, uninvolved parent.  Not surprisingly, the husband was upset and angry about those allegations, which he vehemently 
denied.  You investigated those allegations by intensively interviewing the husband, contacting family friends and relatives, 
and reviewing texts and emails between the parties.  You concluded that it was probable that the wife's allegations were 
inaccurate.  When you told the wife's lawyer your conclusions, she responded, in writing, that you were a "sleaze ball, 
Hollywood lawyer."   You were not pleased at all, but kept your cool.  

Surprisingly, a few weeks later, the husband told you that he and his wife had been talking directly and had settled all issues in 
their case.  You wrote to Ms. Shark and said that it was your understanding the parties had reached an agreement, and that you 
would draft a judgment incorporating that agreement.  Ms. Shark then sent you a ballistic email in which she accused you of 
having ex parte contact with her client and called you unethical, among other names.      

Questions: 

You want to help the parties settle their case.  How do you effectively respond to Ms. Shark's email? 

You draft a stipulated judgment that incorporates the parties' agreement, which includes a provision allowing either party to 
seek attorney fees.  Ms. Shark states that she will not recommend that he client sign the judgment under any circumstances.  
How do you respond? 

Ms. Stark eventually concedes to her client's request to settle the case.  You submit ORCP 68 pleadings.   
What impact does Ms. Shark's written correspondence have on the trial court's decision regarding attorney fees?  

 


