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ORDER
CONDITION LICENSE
Appendix B

PROPOSED ORDER

The Commission orders that:

(A) A license be issued to the applicant under section l(e)
of the Federal Power Act for a period of 50 years(ggéi)July 1, 1952
for the construction, operation and maintenance of major project No.
2082, subject to the usual conditions and provisions of the Act for
licenses for such projects and the rules and regulations thereunder.

(b) The applicant be and is hereby authorized and directed to
comply with the terms of paragraph 3 of the contract dated February
2L, 1917 between the United States of America and California-Oregon
Power Co., as amended January 28, 1919, April 27, 1920 and December
10, 1920 and as supplemented September 10, 1931 and April 22, and
to maintain and operate Link River Dam as provided in said contract
until the e iration of the contract.

(C) The license incorporate the terms of paragraph (B) of this

order and provide — of said contract of February
2L, 1917, as amended and supplemented, the main-
tain and operate Link _ Dam as provided in paragraph 3 of said

contract, and comply with the terms of paragraph 3 of the contract,

for the period of the license.

(Paragraph 3 provides for control between L143.6 & 4137.0)

F. L. LATHROP, Consultans
425 Yama St., Yreka, Calif.



Typed Statement received from J. C. Boyle relative to position of his company
and the Bureau at a meeting in Sacramento on October 15, 195k:
COPY

October 19, 1954

Dear Mr., Davis: (Bureau's attorney)

At the meeting held last Friday, October 15th, in the
Reclamation Bureau's offices in Sacramento between representatives
of the Reclamation Service and The California Oregon Power Company,
lMr, C. H, Spencer, Regional Director, stated that he would not be
willing to recommend to the Secretary of the Interior any negotia-
tions looking to the extension of the Link River Dam contract of
February 2L, 1917/unless The California Oregon Power Company would

~_
make comnitments in advance with respect to the water for
irrigation of lands in the Klamath Basin, including Butte Valley
and the Oklahoma District lands,

It was Mr. Boyle's understanding and mine that in sub-
stance the Bureau of Reclamation would insist as a condition to
negotiations for contract that the com
that the contract subordinate the company's use of the waters of
the Klamath River to the irrigation for future irriga-
tion of the Klamath Basin United States or its successors.

The company has always contended and still asserts that
its rights to the waters of the Klamath River for generation of
hydroelectric pover stand ahead of all rights of the United States
and other irrigators to the use of the waters of the River,

as otherwise provided in said Link and oudly

ol



Co

and the company will continue to claim that all of
its water rights have priority above and ahead of any future
appropriations of the waters of the Klemath River or Upper Klamath
Leke or their tributaries,

Nevertheless, in order that negotiations for contract
modification and extension may be initiated and carried on The
valifornia Oregon Power Company hereby expresses through you and
to Mr. Spencer its willingness that if the Secretary of Interior

“and his representatives and the California Oregon Power Company
and its representatives can otherwise reach an agreement mutually
satisfactory in all respects for the operation of ILink River Dam
and matters incident thereto, The California Oregon Power Company
is willing that it contain provisions providing substantially as
follows:

1. That none of the waters of Upper Klamath Lake or
tributaries or thosé used by the
company for any other purpose when the same may be needed or re-
quired by the United States for @irrigation
person or association water from the United States for
irrigation of lands lying within the Klamath Basin including the
lands of Butte Valley and the Oklahoma lands, all of said lands
being identified upon a map amnexed to the agreement approved by
the parties;

That nothing in the contract shall interfere with
the water rights acquired by the company prior to May 7, 1905;
3. That nothing in the contract shall be deemed to confer

upon the United States or its successors any right to the use of



said waters for generation of electric energy, and that the
United States shall during the term of the agreement refrain
from utilizing said waters for the generation of electric energy
without the consent or approval of the company;

L. That none of the said waters shall be transported

beyond the Klamath Basin as herein defined and all return flow

of water used for said purposes shall be in the Klamath River at
a point upstream from Keno.

The sole purpose of this letter is to indicate
of the conditions upon which The California Oregon Power Company
is prepared to enter into an agreement with the United States
respecting the operation of Link River Cam as provided in said
contract of February 2L, 1917 and unless such an agreement is
made and entered into, The California Oregon Power Company
all of its rishts with respect to the matters referred to herein.

Very truly yours,

(Signed by Copco's attorney Harrison)






CONGRESSIONAL HEARING

- Joint Hearing on S.3189 and H.R. 9493 - Klamath Irrigation
District Suit Bill.
April, 1926. P. 27-28
Mr. I am very glad you brought that up, Congressman,

You remenber that was the subject of some discussion in 1920. The

contract is not a lease of a power privilege. It is a contract

a dispute between owners on the subject of water rights. It is a

=

working arrangement between the United States of America, which owns cer-

tain rights in the State of COregon, with a power company which owns con-
—

flicting rights in the State of California whereby those rights are ad-

justed and settled. The State of Oregon conveyed to the United

States, another sovereign, consisting of a _lake to be

the State of Oregon. Now we in California do not think the State of
Oregon can dry up the waters of the Klamath River at the State line.
Senator Shortridge. Of course, she can not. Pardon me, Mr. Phleger.

¥r. Phleger. In other words, the United States had a grant of property,
but did not have a perfect title. We all know that a trustee can deal
with property in order to perfect its title. That is an inherent power

of a trustee. Now, what did it do? It made the best bargain that I think
the United States has ever made. It entered into this contract and got
all it wanted. did it get? It got a waiver by the Califarnia

Oregon Power Co., whose rights were of equal dignity with the Government -
it got a wgizgi by cggzgact of all claim to to the water.

How did it get that? It got it because our engineers made an investiga-

tion and reported that if the water was regulated and stored, there was

left over to send the normal flow down the river into California.

F. L. LATHROP, Consultant
425 Yama St., Yreka, Calif.



r, Phleger. I am not prepared to go into that. I would not admit
that., I think under the reclamation act the Secretary of the Interior
has certain inherent powers which might be broad enough to permit of
leasing power privileges. bBut the contract is not a lease. Iﬁ is an
adjustment of conflicting interests to water, whereby the United States
secures priority, and in consideration of that priority and agreement
the stream flow is maintained by regulating the lake,

As to any argument that might be made that this is a grant of water
by the United States to the California ®regon Power Co., I would say this
contract rather consists of a grant of water by the California Oregon
Power Co. to the United States, because it waives its right to priority
to save litigation., It says, "You cantake all the water you want
first." So I say that instead of its being a grant by the United States
to the California Oregon Fower Co, it is rather a grant of water by the
California Oregon Power Co. to the United States.

Representative Leavitt. What happens at the end of the 50 years?

Mr, Phleger, At the end of the 50 years, according to the contract,

the rights of of the Now, we

think the reason it was made 50 years was because it was thought some
period should be put to it. We are confident that at the end of 50 years
the wise policy which requires that water be not wasted but be put to
economical use, as well as the right of California to have an equitable
divisicn of the waters of the stream, will result in the _ regu-
lation of the waters of the lake, in much the same way as provided by the

existing contract.

F. L. LATHROP, Consultant
425 Yama St., Yreka, Calif.






Mr.

ascertain if there is opportunity to reach an accord on certain controversial

issues; and in order to facilitate such approach he thought his company would

Boyle stated that the primary purpose of his appearance was to

authorize or recognize the conditions or stipulations:

(1)

(2)

(3)

(L)

Mr.,

Prior right for all consumrtive uses of water, present and poten-
tial, as s€t forth in the California Water Code

The allccation of sufficient quantity of water from Upper Klamath
Lake sources for all lands in Butte and Oklahoma Areas, as well
as all land in the Upper Pasin that could make beneficial use of
water

lis company is convinced that there is ample supply of water for
all beneficial uses including power, if spring run-off was stored
and his company is prepared to develop such storage. He stated
his company had teen making preliminary studies for develorpment
of Round lake, Aspen Lake anglong Lake Valley, at their own cost,

Fis company would be willing to agree on a schedule of low power
rates for all power required for pumping and drainage by districts
from all surface and underground sources, provided the reguvlatory
commissions would approve such rates.

Bowles posed the question on how and when his company under=

take construction of the iron te to eliminate fluctuations of the river,

¥r. Boyle's answer was that such development work would be undertaken at

the same

time, and as part of the construction of Big Bend Mo, 2, if and when

avthorized,




‘ 2:00 P. M. Nr. Boyle, representing the California Oregon
Company appe red before the meeting.

Bovle: First, T wanted to a certain corndition that has
or ask a about it. Tt seems that from Morrison
and idsen, Mr. Morton and O. *. Stanley called on Fdmonston

and some of the others in Sacramento, and those centlemen celled me
on the phone and told me it was the desire of this Commission

I write a letter covering some five or six gquestions that I might
have in mind. I told them I sn't any letter- that if
this Commission wanted information from me thev woulad write

and ask for it. They s~1d you woulc meet toda and it would be
well if T wes in the vieinity, and here T am. T have not written
any letter sand T don't know whrat vou have in mi d for additional
information. About p» mping rates .

did not initiate this. Mr. 0. G. Stanley, retired
g. Corps, and J. R. Morton initiated this situation.

T
En
They did not vy they were there at my request, did they?

Mr. Edmonston: No. Not to my knowledge. Wr. Jones told me ¥ iday
evenin< that Mr. Morton called him on the phone, and Mr. Jones
can tell us the conversation. I want to make this clear. I did
‘ not initiate this.

Mr. Jones: Morton had been in two or three weeks before and w nted to
something on the physical picture which I gave him. I cave

him a copy of our Interim report, March 1954. He said they were
interested in it. It was stuff that had been published by our

office. Fe called last "riday and said Morrison and had
seen Mr. Stanley and he w nted them to come up, Mr. Wells,
Iir. Wells had been by vour company to do enything they

could to facilitate the proposed work and tnat he ane Stanley
wanted to come up and talk to me avout it. T told him it was no
"se. T am not a member of the Commis io . I am assista t to
State Engineer and even he could not speak for the whole Com-
mission. As a result of that, I told Mr. about 1it.

I did not calil | Stanley. Mr. Stanley called me at

Saturdar when T as working. I wasn't 1pposed to be.
T aid it they got there (to his office?) Tuesday morning by
8:00 o'clock T could talk to them. Thev Aid arrive at five to
eight and I there. I said, "What do you want to talk about?
About the Klamath River ? They said they were repre-
,enting Morrison & Kn dsen not = Copco. They,
Morrison ¢ Xnudsen, had prepared plans for a power plant on the
Klamath River below Keno. I said I wes just a for the
Commission and could not speak for them. If I were the Power
Company I would sngeest that if the Power Company wanted to, it

‘ could write 2 letter. it wa up to you to do that. mem-

ber of the Commission wasn't asking the Power for anything.



T the Power to submit information in wri to
the Commission, that up to Copco.

Mr. Jones: They came into my office and rot two phom s and T walked

VMpr, Bovlet: Thev cslled me.

Joness Thev implied that you were going to s otmit s-ch a letter.

M Bo le: T told them T not rite letter unless the Commission
ested it. The onl - reason T bro ~ t 1t out was to -sk if there
some information you me to indicste 1 a letter.

B I told ér. Stanley and Morton T did not know -
acenda and it would be agreeable with lr. for

t apvear with or without a letter. T was not =skine for any
information for myself or the Commission.

“ One of the thines they mentioned as abo our Prosram of
re-regulation of' the River. It clear to in rour Resolu-
tion wherein _ou s "Wheress, cert 1 provisions in the Copco
application inerluded lack of proper provisions for contr 1 of
fluctuations
these areas. T that you mesnt had made no provisions for

ting these projects, but o does
— show there 1is = in it which is supoosed to take
care and
Mr . You wrcte me and sent a cop, of the and you
"~ re erred to provisions of re-regulating Iron but there
were no specifications. Our interest is that re-regi lating be done
at & y time you do other .

The reculating dam was so lsbeled on the drawins T sent you.

~ 3 t it didn't give anv ides of whst 1t 1d be. Thet dam
be built at the same time as other on the
River anc left to the last.
¥r. Stearns: Returning water to the River. TYour in your
Yes.
=0 (Said something T didn't ~et)
. With incressed .8 included ’ a d
this _ dam - to be so that
are only releasines the amount of ' ater th t Keno.
Mr. Stearns: . . . onlv take -ve of fluctuation c2 sed by von. Will

vou .



Better than that. Tt will be a n your

in the next to the last parsgrs 1#E =
cruest Secretary to withhold power contract . e Ender=
etand that the necotiations will have to come after the

compact hes heen complete 2 WNe were going on this theory - we
were trvins to cet the contract written up in res:lar terms and
submitted.

e ion 1 We will be throush in June. n the meantime
YO can necotlate.

le: 7You will be throuch by Tane? T made this statement

al times. We 't get anywhere » we hsve some of
g can onlv necotiate with the "o ernment. TLet's get
a contract drafted that covers everything have agreed uvon.

M= '%ﬁi' Will that ineclude definite fates?)

. No. Tt will __ _ pumpine retes applied to the irricated
area which furnishes the water. yve will make application to the
State Commission setting wp the same rate for pumpine pro ject
for the other areas included in the hHeundaries., The ! " Jaillllew
rate will be the same as the others.

A Commission ~ er: Does that include Shas ek

Mr, Bovle: we did not ineclude Shasta V.lley.
¥Mr. 2owles: there be much difference in the rate?
o Yes. Bet 8 third and a half.
(Te s2id that with "to protect wyou.")

Mr. Boyle: At the end of the 50 years we will have the problem of
cetting some new licences.

Mr, Stearns: (said somethine endins with "If the two are tied together
SO there be no - it he to rour M)

Rowles: Could vou cive me the amount ot water which wvour company
ig prepsrsc to acknowledze should. . .. . to m-tEe Wallew?
Some exktra storage is golng teo ba"pecassary.

Povles T don't know that v ‘have any fiimre in mind to alloec=fte to
the © District. If a e mak'no !
thet whatever ‘s the remuired of’ water to
econromir 11w irrirate thi lstriect that watepr ean be 1 tilized
to A lot of Vallev can be irri, |

“eround misht take 20,000 to 50 000 acre feet, T

(N



v111l make on» nosition rlair,

cant't sav thet Rntte Vallewv ig

ntitled to anv water or . .o amount of weter, whatever its
neede; o lorn~ as ; > 15t I =g ig - for
nse. | in Aspen ake. are
three s-eps to it: ~
(1) to mtilize 150,000 feet in Asmen Laze
(2) to be suvnpl=mentef by 150,000
(3 - 150,000.
donl LRI # S 08
Mr Fow nuch volume?
Ir. Jores: feet of storace.
c Lo asked more questions I didn't get. To the last ey
Mr. Rovle: said, "First two steps - yes. Would drov back into Kla
1, GRS e the th d sten - no."
A= — VMember askeds Would the como 1
— o} -
Mn, P0v e:r Tt hesgn't come un. there is any Tabhle under the
he=d, we wonld be ve ¥ happy to consider it. Anvthing to
water in this Vallev. B
. Tt would be one cnarantee for a steady flow for

Commission Vemhers asked more "Who

deternines the priority?

nmiestions, e . 321d;

Boyle:
J stif'ied,
ol 0 Lo
and a;
/ to ha e
%

Determine that by surface cost. TIf it isn't economically

will lose their parts ard omeone will have
You have got 15,000 acres to be i ~ig te »v pumpnin
15,000 by supplemente water, then T wo 1¢ s-¥ you h
30,000 acre feet.

Who is to determine that so it won't be disputed?

—1

=

T have been over Rutte Vallev menyv times. fellows 'th

own the land can determine how much you can afford to pavy *for

to
@
S~

ave

(0]



water. yvou take feet ot of K1
rtili-e R it v enough. TIf vom
think ou can an adenuate return on the for 10.00

water, I think tha+ <hon1d be the ~aure. T am sorrv T cannof
angwer,

r. Your coan n - would ve 1ling to stand back and let
nave water as thevw it? Vo wo 14 not raise n ob-
iection®

orle: ©Not so lons as the terms of the contract ere lived wn to.
) acres. 'le a e o on 3 50-year
B these areas have a to use water. There is
o ly one other limitation to the extensio : 1t iIsn't goin~ to be
taken to any other w tershed. as Pit River.

— Would vo tell us what yo 's stand wou d be
if omething is into a Compact in regard to Shesta V 1lley?

Mr. Royle: Tf you take it out bhetween Keno a d the streteh where we
have this provosed project . . . There, it would wash us o't of
the picture. ¢iieeeeeeeeases. make a sevar te cdeal on that one.

A fommiseion WMember: You wo to let it be take out belo
you:» mlants?

Mr. 20v e: Yes. Tf to pumping Copco or below Iron Tate,
ta Valleyv has some wonderful storage possibilities. Why is
not that - conserved®?
(asked auestion)
Mr. Certesinly. wonld be <¢lad to have _ou work out a deal

below Cown o. Pumping should be reduced to a mininm. The use
of ese voirs over a period of time. We are for the develomnment of

ta i1f the water is not taken out bhetween Keno and Cownco.
T thourht Tkes
LA Commission WMembe came to the conclu ion that Tkes Mou t in is

not feasible.
Mr., Write a letter to us on what you have asreed here todey.

Mr. Royle: Have we mutually agreed uvon anything »mtil this contract

i ade? t is already in your record. You got a letter covering
the power situation ~ona one covering the water situastion. Ask
the Secreta to write me letter for information.
A Comnission A letter coverings vour three points.
Mr. ones+ One other thought on Shasta Vallewv. TIf it he poseihle
to divert from Copco Lake, that could some *00 feet a 1lift.



When and if we get into p a ning. con't know if feasible or not
1ntil we get into it, but if that could be diverted in 300 feet

a lift times of flood water and off ak vower, and we
find some storage, would it be otherwise possibilities’
», Bov¥le: The solution to the whole ©is able to imp off
pea periods amounts. Tt is neve possible to oump all the wa er
at the time * mneed it. We would be clad to give vou a letter if
T ¥ ew more about it. TIf you will cive me a letter giving load
cha acteristic count and civing me the amount of you want,

wewill stick our necks out at any time on that.

L (He re 4 from some report - Oregon Commission<) Wh
is your ¢l m richt at Keno under oresent conditions as related
to the license of the Tede al Reclamation Project?

Mr., Rovle: Just exactly as sho it only prote ts us on
richt : two on Link River, 205 and 150.
as far as . filing. ‘hen we are necotisting the
terms of the power which are vorior to the TUnited
States are to be recornized. eedececc..... vOou micht store ana
pond water anc cet better

I assume that the whole thing blow

I assume that everything is a proved.

Mir. 20 1le: - I don't think our Compnact can 1"
Or you cou ¢ up an agreement. If ou are
to adjucate richts of the situation

e have been trying for a long time to settle difrersnces by
ments ana not by

We are not negotiating water rights.

We are agreeing that whatever water rights we n have prior to
the . S. Any ters we may use from Klamath sin have rights
out we re not in favor of Butte Valley can take

ater rirsht out of the Rasin. Or Butte Valley.

Tr. If e didn't think the U. S. owned all the water. I thourght
the water still belonged to the States. cet rights to 1se
water from the State. 'We expect to go to Oreron
But we are sayving to Oregon that store We are

to sor that for 50 vears Butte Valley or the India can
use s0 as they bring it back to Keno.
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In the Matter of )
) Docket No. E-6390

THE CALIFORNIA OREGON POWER COMPANY )

REPLY BRIEF
OF THE SECRETARY OF THE INTERIOR,
AS INTERVENOR

STATEMENT OF THE CASE

Docket No. E-6390 is a proceeding commenced by the Federal
Power Commission to require The California Oregon Power Company
(herein sometimes referred to as '""Copco') to show cause why it should
not file application for licenses for five of its existing hydroelectric
plants located on the Klamath River in Oregon and California. Docket
No. E-6390 and Copco's application for license for a new hydroelectric
project, also to be located on the Klamath River, designated as Project
No. 2082, were consolidated for hearing by a Commission order dated
May 1, 1952.

The Secretary of the Interior petitioned the Federal Power
Commission for permission to intervene in both of the above proceed-
ings on June 19, 1952. The petitions were granted by order of the
Commission dated June 25, 1952.

On November 10 the Interior Department filed its brief in reply

to the main brief of Copco relating to its application for license for



Project No. 2082. The previous reply brief contains a general
statement of the evidence presented in the consolidated hearing and
the position of the Interior Department. Inasmuch as the proposed
Project No. 2082 is located on the Klamath River and would be oper -
ated in conjunction with Copco's five existing plants, the questions
for consideration in the two proceedings are closely related. More-
over, the principal point of interest to the Interior Department in the
Order to Show Cause proceeding — whether the Commission has au-
thority to grant a license based on the utilization of surplus water
from a Federal reclamation dam — was raised by Copco in its main
brief in relation to Project No. 2082. Consequently, the general
position of this Intervenor on this subject also was presented in its
previous reply brief.

As stated, the Department of the Interior is directly con-
cerned with the Order to Show Cause proceeding to the extent that
jurisdiction by the Commission may be based on the use of surplus
water from Link River Dam, which is owned by the United States
and under the administrative jurisdiction and control of the Secretary
of the Interior. Accordingly, this reply brief will be confined to a

discussion of that general problem.



ISSUES

DOES THE FEDERAL POWER COMMISSION HAVE THE
AUTHORITY TO ISSUE A LICENSE TO UTILIZE SURPLUS WATER
FROM A RECLAMATION DAM WHICH IS UNDER THE ADMINIS -
TRATIVE JURISDICTION AND CONTROL OF THE SECRETARY
OF THE INTERIOR?

II

DOES THE SECRETARY OF THE INTERIOR HAVE
EXCLUSIVE ADMINISTRATIVE AUTHORITY TO DETERMINE
WHETHER THERE IS SURPLUS WATER AT A FEDERAL RECLA -
MATION DAM?

II1
ASSUMING THAT THE COMMISSION HAS AUTHORITY TO
7 pars
ISSUE LICENSES BASED ON THE UTILIZATION OF SURPLUS
WATER FROM LINK RIVER DAM, WOULD THE COMMISSION BE
REQUIRED, UNDER SECTION 4(e) OF THE FEDERAL POWER
ACT, TO DELAY THE ISSUANCE OF ANY LICENSES FOR TWO
YEARS AFTER REPORTING THE MATTER TO CONGRESS?
v
DOES THE AUTHORITY OF THE COMMISSION TO ISSUE

LICENSES BASED ON UTILIZATION OF SURPLUS WATER FROM




A GOVERNMENT DAM EXIST ONLY WHERE THERE IS A DIRECT
PHYSICAL CONNECTION BETWEEN THE POWER PLANT AND THE
DAM?
A%

ASSUMING THAT COPCO IS NOW USING SURPLUS WATER
FROM LINK RIVER DAM, DOES THE 1917 CONTRACT BETWEEN
THE COMPANY AND THE UNITED STATES CONSTITUTE A PERMIT
WITHIN THE TERMS OF SECTION 23(b) OF THE FEDERAL POWER
ACT, EXEMPTING COPCO FROM THE JURISDICTION OF THE
COMMISSION BASED ON UTILIZATION OF SURPLUS WATER
FROM A GOVERNMENT DAM?

ARGUMENT

THE FEDERAL POWER COMMISSION DOES NOT HAVE THE
AUTHORITY TO ISSUE A LICENSE TO UTILIZE SURPLUS
WATER FROM A RECLAMATION DAM WHICH IS UNDER
THE ADMINISTRATIVE JURISDICTION AND CONTROL
OF THE SECRETARY OF THE INTERIOR

Section 4(e) of the Federal Power Act grants to the Commission
the authority and power:

"To issue licenses to citizens of the United States,
or to any association of such citizens, or to any corpora-
tion organized under the laws of the United States or any
State thereof, or to any State or municipality for the
purpose of constructing, operating, and maintaining dams,
water conduits, reservoirs, power houses, transmission



lines, or other project works necessary or convenrient
for the development and improvement of navigation and
for the development, transmission, and utilization of
power across, along, from or in any of the streams

or other bodies of water over which Congress has juris-
diction under its authority to regulate commerce with
foreign nations and among the several States, or upon
any part of the public lands and reservations of the
United States (including the Territories), or for the
purpose of utilizing the surplus water or \;ZteTp-é_\;er
from any_’Governmeﬁt_aam, except as herein provided:
* % #1 (Emphasis supplied.)

Section 23(k) of the Federal Power Act is closely related to
section 4(e). Section 23(b) provides in part:

"It shall be unlawful for any person, State, or
municipality, for the purpose of developing electric
power, to construct, operate, or maintain any dam,
water conduit, reservoir, power house, or other works
incidental thereto across, along, or in any of the navi-
gable waters of the United States, or upon any part of the
public lands or reservations of the United States (including
the Territories), or utilize the surplus water or water
power from any Government dam, except under and in
accordance with the terms of a permit or valid existing
right-of-way granted prior to June 10, 1920, or a
license granted pursuant to this Act. * * %" (Emphasis
supplied.)

The quoted provisions of the Federal Power Act are general
in scope, ostensibly relating to all types and varieties of Government
dams throughout the country. However, in contrast to this general
authority, the Secretary of the Interior has been empowered specifi-
ally under reclamation law since 1906 to grant power privileges in
connection with Government dams under his jurisdiction and control.

for reclamation purposes.



in part:

The Act of April 16, 1906, X/ provides in part:

"Sec. 5. That whenever a development of power
is necessary for the irrigation of lands under any
project undertaken under the said reclamation Act,
or an opportunity is afforded for the development
of power under any such project, the Secretary
of the Interior is authorized to lease for a period
not exceeding ten years, giving preference to
municipal purposes, any surplus power or power
privilege, and the moneys derived from such
leases shall be covered into the reclamation fund
and be placed to the credit of the project from which
such power is derived: Provided, That no lease
shall be made of such surplus power or power
privilege as will impair the efficiency of the
irrigation project. "

2/

The Reclamation Project Act of 1939, section 9(c), provides

¥ % % Any sale of electric power or lease of
power privileges, made by the Secretary in con-
nection with the operation of any project or division
of a project, shall be for such periods, not to exceed
forty years, and at such rates as in his judgment
will produce power revenues at least sufficient to
cover an appropriate share of the annual operation
and maintenance cost, interest on an appropriate
share of the construction investment at not less
than 3 per centum per annum, and such other
fixed charges as the Secretary deems proper: * *
The provisions of this subsection respecting the
terms of sales of electric power and leases of
power privileges shall be in addition and

U 34 Stat. 116.

E/ 53 Stat. 1187.



alternative to any authority in existing laws relating to

particular projects. No contract relating to municipal

water supply or miscellaneous purposes or to electric
power or power privileges shall be made unless, in the
judgment of the Secretary, it will not impair the efficien-
cy of the project for irrigation purposes. "

It is a well accepted fundamental of statutory interpretation
that a specific statute takes precedence over one of general appli-
cability. 3/ 1tis significant also that the Federal Power Act became
law in 1920. The specific authority of the Secretary of the Interior
to lease power privileges at Federal rec amation dams was reaf-
firmed and expanded in 1939. If the Federal Power Act were ef-
fective as to reclamation dams prior to 1939, certainly, by impli-
cation, those provisions of the 1920 act in conflict with the Recla-
mation Project Act of 1939 were repealed. The only reasonable
conclusion to be drawn from these statutes is that the authority
to grant power privileges at a Government dam under the adminis-
trative control and jurisdiction of the Secretary of the Interior,
whether that grant of privileges be for the use of surplus water or
otherwise, lies exclusively with the Secretary of the Interior,

We are not unaware that the language of the first proviso

of section 10(e) of the Federal Power Act suggests that reclamation

dams are within the contemplation of section 4(e). Section 10(e)

3/ 2 Sutherland, Statutory Construction (3rd ed. 1943)
p. 542,



relates to the to be included in licenses involving the
occupancy, and enjoyment' of '""lands or other property'" of the United
States. The proviso states:
- That when licenses are issued involving
the use of Government dams or other structures owned
by the United States or tribal lands embraced within Indian

reservations the Commission shall, subject to the approval
of the Secretary of the Interior in the case of such dams or

structures 1n reclamation prOJects a.nd, in the case of such
tribal lands, subject to the approval of the Indian tribe
having jurisdiction of such lands as provided in section 16
of the Act of June 18, 1934 (48 Stat. 984), fix a reasonable
annual charge for the use thereof, and such charges may
with like approval be readjusted by the Commission at the
end of twenty years after the project is available for service
and at periods of not less than ten years thereafter upon
notice and opportunity for hearing: * * *'' (Emphasis supplied.)
However, as heretofore stated, the fact that the Congress, nineteen
years after the Federal Power Act became law, approved a compre-
hensive reclamation act specifically authorizing the Secretary of the
Interior to lease power privileges at reclamation dams, supports the
conclusion that the Congress intended to repeal any provisions of the
Federal Power Act in conflict with the Reclamation Act of 1939. The
Reclamation Act of 1902 i/ and the numerous acts amending and

supplementing that original act, including in particular the Recla-

mation Project Act of 1939, E/ clearly are intended to give to the

32 Stat. 388.

5/ Footnote 2, supra.



Secretary of the Interior the exclusive control and responsibility for
Federal reclamation activities. There is nothing in the Federal
Power Act itself, or in its legislative history, which would suggest
any intent to authorize the Federal Power Commission to take any
action which would in any way interfere with Federal reclamation
activities.

Apart from the legal aspects of the question, policy con-
siderations alone should cause the Commission to decide that it
should not attempt to exercise jurisdiction over a Federal recla-
mation dam. Certainly, administrative chaos would result if two
separate Federal agencies were to attempt to exercise separate
control over the use of surplus water for the production of power
at a given dam. The case of Green Bay and M. Canal Co. v. Patten
Paper Co. é/ was quoted at length in our reply brief on Project
No. 2082. That case involved the right of a private corporation to
water power incidentally created by the erection and maintenance
of navigation structures in the Fox River in Wisconsin. In its
decision, the Court stated at page 80:

1k %k % At what points in the dam and canal the water

for power may be withdrawn, and the quantity which

can be treated as surplus with due regard to navigation,
must be determined by the authority which owns and

172 U.S. 58 (1898).



controls that navigation. In such matters there can
be no divided empire." (Emphasis supplied. )

It is equally true in connection with the problem here pre-
sented that ''there can be no divided empire' between the Interior
Department and the Federal Power Commission with respect to the
development of power from water available at a Federal
dam.

Moreover, in the instant case, so far as the United States is
concerned, the Secretary of the Interior already has assumed juris-
diction of the relationship between Copco and the United States. Copco
has been operating its existing plants under a long term contract with
the Secretary since 1917. Would it not be most inappropriate for the
Commission to inject itself into this relationship at this late date?

In this general connection, attention is invited to the fact
that the quoted proviso of section 10(e) specifically states that the
charges to be paid to the United States by a licensee utilizing a
reclamation dam are subject to the approval of the Secretary of
the Interior. If the Commission, contrary to the recommendation
of the Secretary, should require the licensing of the Copco plants
based on the utilization of surplus water from Link River Dam, the

provisions of the licenses with respect to the charges would require

the approval of the Secretary of the Interior.
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II
THE SECRETARY OF THE INTERIOR HAS
ADMINISTRATIVE AUTHORITY TO
DETERMINE WHETHER THERE IS SURPLUS
WATER AT A FEDERAL RECLAMATION DAM

This argument is closely related to the discussion just
concluded. As a matter of law, we believe that the Commission
has no authority to grant licenses which in any way involve the
use of a Federal reclamation dam. However, even if it were
assumed that the Commission has coordinate jurisdiction with
the Secretary of the Interior with respect to granting rights to
utilize surplus water from such dams, certainly the determination
of whether, in fact, there is any surplus water is within the sole
jurisdiction of the Secretary of the Interior. To hold otherwise
would be to permit the Federal Power Commission to encroach
upon the statutory responsibilities of the Secretary. It would
place the Commission in a position to prevent the use of recla-
mation facilities for the principal purpose for which they were
constructed.

The Government dam with which we are concerned is
Link River Dam. This dam is located immediately below Upper
Klamath Lake, near the mouth of the Link River, a short river

which connects Upper Klamath Lake and Lake Ewauna, the point

11



of origin of the Klamath River. Essentially, all of the water used or
to be used by Copco in its five existing hydroelectric plants and the
proposed Project No. 2082 must come from Upper Klamath Lake via
Link River Dam. The dam is owned by the United States and is under
the operational control of the Secretary of the Interior. At present,
the dam is operated by Copco under the terms of a contract entered into
in 1917 between that company and the United States (Ex. 1). The
contract expires in 1967. Under the terms of the contract, Copco
is allowed to make restricted releases of water from Upper Klamath
Lake, provided that irrigation needs are first satisfied., As con-
sideration for this privilege, Copco, among other things,,purchased
the dam site, built the dam, conveyed the dam to the United States,
and gives favorable power rates to the Klamath Project of the Bureau
of Reclamation. Under these circumstances, it is difficult to con-
clude that the water used by the Copco plants is Isurplus water, since
in exchange for its use Copco is extending real and substantial bene -
fits to the Federal reclamation project for which the dam was built.
In any event, up to the present time, there has been no
determination by the Secretary of the Interior as to whether there
is or will be any surplus water from Link River Dam. No such
determination can be made intelligently and conscientiously by the

Secretary until after the completion of the Department's pending

12



comprehensive survey of the resources and requirements in the
Klamath River Basin for irrigation, fish and wild life, power,

and other beneficial uses. The Secretary's position is clearly
necessary to a proper discharge of his duties and responsibilities
under the reclamation laws with respect to making examinations
and surveys for the storage, diversion, and development of
waters for the reclamation of arid and semi-arid lands; with
respect to constructing and operating reclamation projects and
Indian irrigation projects, including structures for the production,
use and sale of electric power and energy; and with respect to the

administration of the existing Klamath Project.

III

ASSUMING THAT THE COMMISSION HAS AUTHORITY TO ISSUE
LICENSES BASED ON THE UTILIZATION OF SURPLUS
WATER FROM LINK RIVER DAM, THE COMMISSION
WOULD BE REQUIRED, UNDER SECTION 4(e) OF
THE FEDERAL POWER ACT, TO DELAY ISSUANCE
OF ANY LICENSES FOR WO YEARS AFTER REPORTING
THE MATTER TO CONGRESS

The third proviso, section 4(e), of the Federal Power Act
Sialtielsy

"Provided further, That in case the Commission shall

find that any Government dam may be advantageously

used by the United States for publlc purposes in addition

to navigation, no license therefor shall be issued until
two years after it shall have reported to Congress the

13



facts 'and conditions relating thereto, except that this
provision shall not apply to any Government dam con-
structed prior to June 10, 1920: * % %' (Emphasis
supplied.)
The meaning of this language is without ambiguity. Should
the Commission determine that the Klamath River is navigable,
it would necessarily have to find that Link River Dam is being,
and will be, used advantageously by the United States for public
purposes, in addition to navigation, since it has been used, and
is now being used, for reclamation purposes. Assuming that the
Commission has authority to license the use of surplus water from
Link River Dam, and the further authority to determine whether
there is such surplus water, then clearly the quoted proviso re-
quires the Commission to report the facts and conditions to the

Congress and to wait for two years before issuing any licenses

relating thereto.

Iv
THE AUTHORITY OF THE COMMISSION TO ISSUE LICENSES
BASED ON UTILIZATION OF SURPLUS WATER FROM A
GOVERNMENT DAM EXISTS ONLY WHERE THERE IS
A DIRECT PHYSICAL CONNECTION BETWEEN THE
POWER PLANT AND THE DAM
This Intervenor suggests that the authority of the Commission

under sections 4(e) and 23(b) of the Federal Power Act to license the

use of surplus water or water power from a Government dam is
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limited to situations in which there is a physical connection between
the Government dam or appurtenant facilities and the works of the
applicant, e. g., the use of penstocks in the dam. We find nothing
in the Federal Power Act or its legislative history to suggest that
these sections have reference to the situation pertaining with re-
spect to Copco's five existing plants, or the proposed Project No.
2082, in which there is involved only a water regulation for plants
lying many miles downstream from a Government dam.

This interpretation of sections 4(e) and 23(b) is fortified by
section 10(f) which provides:

"That whenever any licensee hereunder is directly

benefited by the construction work of another licensee,

a permittee, or of the United States of a storage reser-

voir or other headwater . , the Commission

shall require as a condition of the license that the licen-

see so benefited shall reimburse the owner of such reser-
voir or other improvements for such part of the annual

charges for interest, maintenance, and depreciation
thereon as the Commission may deem equitable. The
proportion of such charges to be paid by any licensee
shall be determined by the Commission. The licensees
or permittees affected shall pay to the United States
the cost of making such determination as fixed by the
Commission.

"Whenever such reservoir or other improvement
is constructed by the United States the Commission
shall assess similar charges against any licensee
directly benefited thereby, and any amount so assessed
shall be paid into the Treasury of the United States, to
be reserved and appropriated as a part of the special
fund for headwater improvements as provided in
section 17 hereof.

15



"Whenever any power project not under license
is benefited by the construction work of a licensee
or permittee, the United States or any agency thereof,

the Commission, after notice to the owner or owners

of such unlicensed project, shall determine and fix a

reasonable and equitable annual charge to be paid to

the licensee or permittee on account of such benefits,

or to the United States if it be the owner of such head-

water improvement.' (Emphasis supplied.)

Link River hDam, at the headwater of the Klamath River, is
a Government improvement which increases the storage capacity
of Upper Klamath Lake and makes feasible the production of power
at plants many miles downstream. This is precisely the situation
contemplated by section 10(f). If the Congress by the use of the
phrase relating to the utilization of surplus water from a Govern-
ment dam in sections 4(e) and 23(b) had intended to cover '""head-
water improvement'', no purpose would have been served by includ-
ing the first two paragraphs of section 10(f). If the Commission
has initial jurisdiction under 4(e) and 23(b), it has ample authority
to impose proper charges for the use of Government property --
including surplus water - under 10(e). Moreover, 10(f) specifically
authorizes the imposition of charges for headwater improvements
when a license is being, or has been, issued based on one or more
of the jurisdictional grounds set forth in 4(e) and 23(b) or, under

the last paragraph of 10(f), even where a project is not under license.

It must be presumed that section 10(f) was designed to give the

16



Commission authority it would not otherwise have had.

It is to be concluded, therefore, that sections 4(e) and 23(b)
were not intended to cover a case where there is no direct physical
connection between the Government dam and downstream power
plants. This physical situation, existing in the present case, was
intended to be covered under the terms of section 10(f) relating to
payment for the use of headwater improvements or storage reser-

voirs of the United States.

ASSUMING THAT COPCO IS NOW USING SURPLUS WATER
FROM LINK RIVER DAM, THE 1917 CONTRACT BETWEEN
THE COMPANY AND THE UNITED STATES CONSTITUTES A
PERMIT WITHIN THE TERMS OF SECTION 23(b) OF THE
FEDERAL POWER ACT, EXEMPTING COPCO FROM
THE JURISDIC TION OF THE COMMISSION BASED
ON UTILIZATION OF SURPLUS WATER FROM
A GOVERNMENT DAM

Section 23(b) of the Federal Power Act reads in part:
"It shall be unlawful for any person * * % to

* % %k utilize the surplus water or water power from

any Government dam, except under and in accordance

with the terms of a permit or valid existing right-of-

way granted prior to June 10, 1920, or a license

granted pursuant to this Act. * * *" (Emphasis

added.)

Essentially all of the water used by Copco in its existing

hydroelectric lants is made available pursuant to the terms of

a valid permit, i.e., the 1917 contract between Copco and the
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Secretary of the Interior relating to Link River Dam. This permit
was granted prior to June 10, 1920. It is still in effect. It will
not expire until 1967.

As was pointed out in the intervenor's reply brief on
Project No. 2082, the Secretary of the Interior controls
of virtually all of the waters of the Upper Klamath Lake. The
1917 contract was made in recognition of his authority. No
question has ever been raised with respect to the validity of
the 1917 contract. Consequently, it must be concluded that
this contract constitutes a permit within the requirements of
section 23(b) of the Federal Power Act, exempting Copco from
the jurisdiction of the Commission based on the utilization of

surplus water from a Government dam.

CONCLUSION AND PROPOSED FINDING

The Federal Power Commission h
issue licenses for the five existing power plants of Copco
located on the Klamath River or for the proposed Project
No. 2082 on the ground that these plants use or will use surplus

water from Link River Dam. It is recommended that the
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Commission so find.
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. F , 3. From Bureau of Reclamation report on the Upper Klamath River Basin (June, 195L)

Pages 27 - 30.

Report of the Regicnal Director

Conclusions

51, The Upper Klamath River Basin contains large resources in water,
land, timber, and wildlife and thus has great opportunity for expansion
in agriculture, manufacturing, and recreation. However, decisions by local,
State, and National officials and agencies, if made outside a for
ccemprehensive resource development, may impair such comprehensive develop-
ment, Policies basic to sound water and land use should be established by
local and State a encies for their own guidance and for consideration of
the Secretary in recommending or establishing Interior Department programs
in the basin,

52, TWate supply studies on which this report is based demonstrate

clearly that in = as severe as those which have occurred heretofore,
d water supplies will be inadequate to meet con-
sumptive requirements, consumptive uses for irrigation during

the next 25 years, and uses proposed for power development below Keno,
However, on the basis cf reconnaissance studies, an engineeringly feasible
plan of development of the basin is possible which will consider fully the
relative needs of irrigation, waterfowl, hydroelectric power, industry,

and fisheries, and will these needs in the interest of maxdmum over-
&ll resource development. All indications thus far obtained are that the
plan is economically sound, Monetary benefits to th Nation exceed costs

in a ratio greater than three to one for those units on which economic
analyses have been completed, including those most needed for early
development. Although details of the plan may change as a result of

further investigation, it is, as a whole, adapted to fitting in with longer



term basin needs for agricultural, industrial, and recreational opportunity.
Features of the plan can and be built by local or State agencies
without impairing the over-all efficiency of the plan,

53. Relatively minor extensions of the Klamath Project and settlement
of a portion of the Klamath Straits Unit, for which detailed plans have
heretofore been made, apparently can proceed conflicts' as to legal
availability of water supply or plans proposed herein for preserving the
Pacific Flyway wildfowl populations at their present levels, Plans for
other water and land developments advanced herein may conflict with pro-
posals of others. Reviews by local public and private agencies, and by
State and other Federal agencies, will be required as to these conclusions
and the following recommendations, to make certain that provision has been

e on
desired policies, With the exception of the Klamath Project Extensions and
Klamath Straits Unit, detailed studies for all units of the basin plan will
be required before authorization is sought on any further facilities which
might be built by the Federal Government,

Recommendations

5he It is recommended that:

l. The Secretary of the Interior no action with respect to:

(a) The dedication of public lands for homesteading or
use for wildlife preservation, or

(b) Additional Reclamation development, or
(c) Extension of the terms of the existing contract
between the United States and The California
Oregon Power Company
until the States of —_ and California acting individually or in

and the



afforded ample opportunity to identify their desires as to priorities of

‘ . and land use in the Upper Klamath River
2, The Secretary adopt a single lon rogram, of perhaps
ten years duration, for of the public lands under his

administration, which program will give full consideration to pre-
serving the wildfowl potential of the Upper Klamath River Bgsin in
its present state or will improve it, while at the same time will
afford maximum op ortunity for settlers and will pl ce a maximum
of such land on local tax roclls,

3, Further investigations be made:

(a) By the Fish and Wildlife Service, in cooperation with
wildlife agencies of the States of Oregon and California,
to determine more closely the minimum flows required
in the Klamath River below Keno for fishery preser-
vation and the mimimum land requirements in the basin
for waterfowl.

‘ b) By the Geological Survey, in cooperation with the State
of Califarnia, of ground water conditions and poten-
tial in Shasta, Scott and Butte Valleys.

By the Geological Survey, in cooperation with the
State of Oregon and the Bureau of Indian Affairs,
of ground water conditions and potential in the
Klamath Marsh Area and in River, Swan Lake,
and Yonna Valleys.

(d) By the Geological Survey, in cooperation with the
State of Oregon, to secure adequate, standard topo-
graphic maps f the Oregon portion of the basin,

(e) By the Bureau of Reclamation, consistent with
recormendations 1 and 2 above of the Lost River,
Miller and White Lake, and Butte Valley plans
outlined in this report, in sufficient detail
and accuracy to provide . = __ ion on which
the Congress may consider authorizat on of necessary
structures,

L. That the report on the Klamath Project Extensions and the report on
that part of the Klamath Straits Unit lying generally more than one-half mile
. north of the Oregon-California boundary, be -— to






Statement of A. N{ Jurray,)Regional Planning Engineer,
Region 2, Burezu of Reclamation, Sacramento

I am A. N. Murray, Regional Planning Engineer of Region 2,
Bureau of Reclamation. I appear here today in response to the invita-
tion contained in Mr., Hagelstein's letter of October 13 to lir. Clyde
H. Spencer, Regional Director of the Bureau. I am authorized by Mr.
Spencer to represent him and to present this statement to the California
and Oregon Klamath River Commissions. At its conclusion, I and my
associates, lir. Donald A. and Mr. Cliiford Lawrence, will be pleased
to answer in so as possible any questions of the Commissions' members.

The statement which I will make has necessarily been assembled som=-
what hastily because of the limited time available for its preparation. The
statement has been prepared against a background of Mr. Spencer's recently
completed draft of report on the Upper Klamath River Basin, the informal
comments thus far received by us on that draft of report, and statements
which have appeared in various newspapers and in letters to others.

I wish it were appropriate to display all of the letters lir.
Spencer has received since he released his draft of report. I am sure
the native sense of humor with which the average American is blessed would
be tickled a 1little to note the widespread views expressed. However, we
regard these comments as completely informal, and offered solely for Mr,
Spencer's consideration as he th his

Our senses of humor were tickled--but I must confess somewhat wryly--



for we have the task of revising a report on which the
igzizgfts have expressed just abcut every conceivaktle poirnt of views
These comments have two principal characteristics--they all have an
opening paragraph which praises our repcrt in gereral terms, followed
by a series of paragraphs which thump us and our sister Bureau in the
Interior Department about the ears for one reason or another, I am sure
you will appreciate my hope that the deliberations of these Commissions
will furnish a beacon as we begin to walk down what now appears a foggy
path,

The subject matter is of grave importance o the present and
future ... of the great intersiate area defired in our report as the
Upper Klamath Basine It is a complicated subject, as witress the volumes

heretofore written about it. In the interest of brevity, I expect to do

things in this statement: to draw on history to show the

—
—_— ~

in which our investigation was carried on and completed. Second,
to explain the(@ of the report itself.

In 1570 practically none of the land in the Klamath Project area
was irrigated. The small settlements which then existed did not consume
any roticeable part of the Basgin's water supplies. However, begirning
at about that time, and progressing ever upward, the acreage of land under
irrigation has climbed.s At the same time, its population has grown,
as have its industries. The result has been growth in consumptive use of

water. In 1907, about 7,000 acres of land were irrigated on the new Klamath




Reclamation Projecte By 1931, 117,000 acres of land were irrigated on
the Klamath Project, and irrigation outside the Project boundary also
had grown., Today, nearly acres of land are irrigated on the
Project, and further growth has been experienced in irrigaiion outside
its boundaries, Irrigated agriculture has grown to the place where it is

now a major inudstry of the whole interstate area,

This growth in irrigated agriculture, with its attendant increase

in the consumptive use of the basin'!s water supplies, has not been achieved

without periodic conflict among the many agencies which have wished to use

water for various purposes, It was clear to us, however, 7 years ago, and

was clear to informed people generally, that the time had come to look at
the remaining land and water resources of the basin broadly. This seemed
necessary so future plans for development of those resources might be
coordinated and thus aid the maximum economic development of the basins
With this in mind, we initiated the investigations which have led to our
recently completed draft of report,

During t..e course of the investigation, events occurred and
facts were developed which have influenced markedly the report itself,
This is not surprising since the basin, the Region, and the entire west
have undergone radical changes during the past 7 years. GSome of these
events and some of the facts uncovered have made it clear that there is

,//'not agreement on the part of many local groups and official agencies as

to the way in which these water resources should be developed and the
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policies which should govern their utilization. Also, confligfifg_iggi}
positions have been advanced periode As a result, our
report recommends no projects for construction, aside from the small
projects which would develop part of the Klamath Straits area and minor
extensions of the Klamath Projects Neither does our report recommend that
detailed investigations be made at this time of the many alternative ways
of developing the basin's water resourcss., On the contrary, the primary
recommendaticn in our report is that local and state agencies

guido all agéncics wnrxing in the basin in the

==, 1f this is done, each of us can do that part of the total job

appropriate to our responsibilities and authorizations,

One facet of Klamath Basin development has received a sub-
stantial amount of attention by Secretary Eigay, whose interest in the
basin is well-known to all. This facet concerns a contract executed in
1917 by the United States and the California Oregon Power Company., The
term of the contractiexpires in about 13 years, It has been requested
that the term of this contract be extended or that a new contract be
prepared on substantially the same basise, However, Secretary %SEEX

the influence which the existing contract and any

or of L of water in the
VKlamath Basine He therefore has stated that he does not wish to
S

extend the contract or to modify it until he has before him the views
of all local interests The draft of Klamath Basin Report which we

recently completed was prepared, among other things, with the thought that




it could present a body of fact which would aid the local people and the
Secretary in their wishes in this regard.

My attention has been invited to a recent newspaper article

quoting a responsible local as stating: SA/éZO cz

"The pressing issue now, of course, is the negotiation between
COPCO and the Bureau for development of power on the river. The
question to be resolved is whetner the Bureau pumps water into
Butte Valley and then drops it into the river again above Copco
Lake, generating power at one plant at that point, or whether
COrCQ develops power in a series of plants downthe 1310 foot fall
of the canyon between Keno and the California line,"

first sentence of this quotation becars repetition: "The pressing
issue now, of course, is the negotiation betwesn COPCO and the Bureau
for development of power on the rivar,"

g A
We view the question identified by
‘ thce author as non-existent, for at no point in our report do we propose

that the Bureau of Reclamation a in the Klamath
River Basin. More serious, however, is an opinion we hold and have

xprcssed as to the only real issuee/) This

in thse Klamath River Basin as betwecen consumptive uses
irrigation and other purposes, and the production of hydroelectric
A brief rgzigy of the history of thec past four years will, I believe,
explain the difficult situation which has faced our office in this con-
nection,
Until November 10, 1950, it had becn our understanding, that by

filings made pursuant to the 1905 Actl{ the Reclamation Service--

—_——

Ore, Laws, C. 228; Ore. Compe L. Anne Secs. 116-438,
repealed by Ore. Laws, Sec. 2, C. 328




on behalf of both existing ancd future landowners of the Klamath Reclamation
—— \.

Project--had rights to the use
-
water of the ..__.. — River in Oregon. This understanding had been reinforced

by a 1930 opinion of the Attorney General of Oregon. On November 10, 1259,

the of Oregon ruled that the Reclamation tervice, by

its filings under the 1905 Act, had acquired rights to the uvse of such

Lo 1980

water as had been to Although we

disagreed with the 1950 opinion &s a matter of law, as a precautionary

measure we filed another Notice of Intention to Utilize Water under the

905 Act. 1In this latest made in January 1951, we outlined

areas in all portions of the Basin which we then contemplated might be served

throush a reclamation project and which were then under study at the time.
Later in 122£! the California Oregon Power made apgl%cation

to the Hydroelectric Commission for a permit to construc the 3ig Bend

No. 2 plant in the Klamath Canyon. Also in 1951, the Company made applica-

tion to the Federzl Co mission for a

In both its applications, the Company wnresented which purported

to show that it had or coulcd obtain rights to the use of certain guantities

of water for operation of its proposed plant. At our recommendation, the

Secretary of the Interior intervened in these proceedinss and objected to

the COPCO applications on the .. that the in fact

possess the claimed water rights. It was Interior's position that the 1950

opinion of the Oregon Attorney General was i matter of law. More
Heow

that this wes our position, based upon what we then believed and

believe now to be sound water supply studies, that if COPCO's claims as to



its water riphts were upheld and water were used under them for power

pr duction in the Klamath River Canyon, there adequate water

available in the Basin above Keno to meet the requirements of substantial

areas of land in Oregon and Californie which were not then under irrigation

and which have no other source than the Klamath River for full or supple-
water supplies.

It is against this factual situation that we heve prepared a draft
of report outlining the potential uses of the water resources of the Upper
Klamath Besin, ns of this date, nc efficial agency having jurisdiction in
these matters hss taven authoritative action to establish whether or not

of water above Oregon, shall hav over
uses of water for producing hydroelectric energy in the Klémath River

Canyon., Neither has the California Orepon Power Company committed itself]

of Reclamation to the quantities of are
available for development of irrigated land beyond that now under irrigation
the Klamath Project., ' In stating this I do not wish to leave any inference
I am criticizing the Company for holding to a position vhich it believes
to be legally sound., It is the Compan 's business to defeng its property
rights as it conceives them to be, This statement of the present
situation principal difficulty we have faced

projecting possible plans for Basin development.



Recently there have been indications that the Company is willing
to concede additional consumptive uses of water within the Basin under
as-yet-undefined conditions. Also, while our report was being printed, we
were informed that the Oregon and California Klamath River Commissions,
acting in concert, had expressed themselves as favoring a pelicy under which
consumptive uses of water would take priority over its use for pcwer. How-
ever, these expressions were advanced after our investigation was completed,
and have not yet been adopted formally by the Company or by any agency
having jurisdiction over the matter, Perhaps a little patience on the
part of everyone will clarify the picture yet!

As engineers, therefore, we have had to make estimates of water
supply and water requirements/ﬁg>%§%2§&% : '%ﬁiﬁﬁfaiﬁ'basin develop-
ment, and to appraise the economic justification of these plans - all in

uncertain legal and policy atmosphere. Engineers frequently are faced

h uncertainties, Je have a tool we employ in such cases. The tool is
alled an assumption. f the assumption is incorrect, then all the
based on it may be incorrect. In the present case we

power use: of water would beﬁifgondgry to qqnsumptive uses.,

Even if this basic assumption as to water policy is correct, it
does not necessarily follow that the potential plans of development we
have identified are also correct. FExcept for our studies of available
water supplies under historical and present-day conditions of development,
all of our investigations are of reconnaissance accuracy. Detailed
investigations of the many alternative plans must be made before we can
recomnend to the Commissioner and the Secretary that any construction be

wndertaken by the Bureau of Reclamation.



Our basic assumption as to water policy has led us to estimate the
rate of growth of future irrigation and domestic requirements in the basin.
Experts can have a field day with these estimates. The rate of growth of
irrigation, manicipal, and incdustrial demands depend upon local, regional,
and National factors difficult te precdict. Also - and very irportant - they
depend upon the desires of very individualistic American farmers.
From all I have heard, qualified reviewers of our report agree with
gstimates of ¢ w-. .- supplies under both historical and prifent~
day conditions of consumptive use. All such reviewers agree with us that
storage ca acity be if tomorrow'!s water requirements
are to be met. However, we have had to estimate the amounts of water which
will be available in the future and under conditions of gradually-increasing
consumptive uses Also, we had to estimate a date when the available
supply during periods of drouth would be less than the demand; we did this
to establish a pos-ible date when the new storage would have to be constructed
and costs incurred.
The result of this pyramid of assumptions and estimates, and I use
e term advisedly, is a potential plan of btasin development., It is nothing
more, And it must be viewed in proper perspective., We believe it is con-
sistent within itself, That is,all the alternatives examined are based on the
same pyramid, The alternatives, therefore, can be compared with one another,
but not with some other plan based on other assumptions and estimatess To do

so is to attempt the old trick of comparing apples and orangese



An example of the impossibility of comparing alternate plans

which have been based on dissimila~ assumptions and estimates can be seen
in connection with the potential pawer development plan advanced by The
California -Oregon Power Company. Tae first phase of the plan is the Big
Bend No, 2 project. COPCO, too, nas made certain assumptions and estimates
as to the streamflows which will be available in the future for its pctential
development. These flows are much larger than those we used in plananing the
development of the power head between Keno and Copco Lake. The disparity
in water supplies estimated by the two agencies results in widely.different

ac'ties and energy outputs and is due to differences in three
assumptions: firsti, we make allowance for our estimates of growth in
consumptive use; second, we assume that more than twice as much water must
bypass any diversions to powerplants for fish; and third, we apparently have
been more conservative than COPCO in ciioosing the runoff years on which to
base estimates of capacities and erergy outputs. Furthermore, COPCO properly
assumas that its plants will be operated as a part of its entire system and
therefcre would operate them to a great extent as peaking We did not
consider it appropriate in a recornaissarnce investigation to assume that the
hycdroelectric plants we studied would be operated as peaking plants on any
sycsteme. This widened still more the differences in installed capacities,
Our two power schemes are both oranges - neither can be compared with the
COPCO apples To me, this doesn't mean that the situation is hopeless; by

if everyone works together, we can call the final product a

The assumption as to operating criteria also is important in regard

10




‘ to any new majo  torag Link River Dam In order to have water
available in critically dry years for the estimated growth in irrigation
demand and for power, new storage must be created and water stored there
must be carried over from wet years to dry years., Our studies to date show
that the most economical and efficient way to secure the necessary water is by
dredging certain shoal areas in Upper Klamath Lake, This scheme has not
seemed unacceptable to us because the new capacity would have to be held
full for use in dry years, Our operation studies are based upon criteria
which would require lowering the lake below its present minimum level during
only 7 of the past 77 yearse In only one month out of the entire period
would the lake level be drawn to Elevation L130,5e The lake level would
fall below Elevation L135.0 for a total of nineteen months and below Elevation
L134.0 for a total of fourteen months out of the 77 years,

. A1l these are, however, details in the broad picture., All

The Federal Government, principally the Department of the Interior,
has a long record of participation in Klamath River Basin developnent. We
in the Bureau of Reclamation are proud of the part we have had in that record.
It is the policy of the Administration to cooperate with local and State
groups in the development of the water and land resources of the Basine It
is not the policy of the Administration to tell you how your water resources

are to be one thing today to the



mcmbers of the Klamath River Commissions of California and Oregon. That is,

deliberations solely to the matter of

the Basin's future economy and the welfare of its future
residents. We think the Commissions should consider the needs of the fishery
along the Klamath River abovelake Copuo. We think the Commissions should
consider the needs of the millions of wildfowl who funnel through the Klamath
River Basin in their annual migrations to the north and south, We think the
should look, not solely at th atershed of the Klamath
but at a slightly larger area which ferms a natural hydrologic
economic unit divided by the California-Oregor boundary./ Once appropriate
ecommendations have been made and decisions reached by those agencies having
we in our local office stand ready to serve in any way we can
consistent with the decisions. The many letters which the Secretary of the
Interior has written to California and Oregon residerts and agoncies on this
subject state clearly that he, too, is prepared to assist once such decisions

are reached.

Klamath Falls, Oregon
October 26, 1954
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WILLIAM G.HAGELSTEIN, CHAIRMAN COMMISSION MEMBERS
DORRIS, SISKIYOU COUNTY

A. D. EDMONSTON, STATE ENGINEER
TEL.: DORRIS 731-711
PUBLIC WORKS BLDG., SACRAMENTO

BERT A. PHILLIPS, VICE CHAIRMAN TEL.: GILBERT 2-4711, EXT. 2765
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425 YAMA STREET, YREKA
TEL.: YREKA 1120

August 16, 1955

MR. WILLIAM G. HAGELSTEIN, CHAIRMAN:

TATHROP'S REVIEW OF
FIRST DRAFT (AUGUST 9, 1955) PROPOSED CONTRACT BETWEEN GOVERNMENT AND COFCO

Mr. Spencer's letter of transmittal bearing date of August 5, 1955
says, and I quote: "If you have any suggestions with respect to this
draft of contract, please send them to me not later than September 1, 1955,

(;o that our negotiations with Copco may be concluded expeditiously.t)

To facilitate a better understanding of the terms and conditions con-
tained in this proposed contract, I have made an abstract comparing the pro-
visions in this contract, item by item, with the former contract of 1917,
and the amendments and supplements of 1919 and _____ thereto.

This does not appear to be a renewal or an extension of the former
contract, but an entirely new contract, the effective date of which is

immediately gﬂ;izbexecution and sanction or aggigiéj\by the following:

1. The Federal Power Commission cenq
2. The Oregon Hydroelectric Commission
3. The Oregon Public Utilities Commission !
L. The California Public Utilities ‘
As I read this contract, seem to be

with relation to the and the State Water

having There is no recogni-

tion that there exists either the Oregon or California Klamath River Com-

mission or the administrative set up proposed in the Compact for an Interstate
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Mr, William G. Hagelstein - 2 August 16, 1955

Commission to administer the water and power which are the subject matter
of this contract, There is no mention as to how the Government
these water ..  to surface, ground water, and storage reservoirs - or
that the of both SLg&gs will be respected. For be it remembered
that in 1905 the Government was brought into the picture because neither
State had jurisdiction over interstate and navigable waters, and the two
States had accrued to their credit some 3% million dollars from the sale of
public lands dedicated to reclamation purposes.

There are only@contracting parties - the Government and Copco =
without respect or consideration to either S‘t_a/t\e or the people of the Rasin,

—

even though the basic rights and privileges all stem from grants of the two

sovereign States in 1905. This contract | water use and rights
—
@the 0ld contract or the and the for which the

grants were made, and now validates them beyond the right of either State to
stop. This contract attempts to validate water rights prior to 1905 Govern-
ment rights, but does not define their nature, extent, source or placigﬁgr f
kind of use. |

The authority in both contracts - of 1917 and 1955 - is derived from
"in pursuance of Act of Cong. June 17, 1902" (32 Stat. 388) (Reclamation Act).

. It was under the provisions of this same Act that Congress authorized the
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Secretary of Interior to create the "Klamath Project! and accept the grants,
in trust, of sovereign lands and waters ceded in 1905 by the two States for
developing for Homestead - and again limited to this same Act of 1902.

Again the record shows that the Government by negotiated purchase (see
Lathrop Report #7-C, copy attached) had removed all adverse claims to water
and power except Moore Bros. 205 c.f.s.; and for the total sum of $L9L,84L.65
had purchased rights to 4,370 c.f.s.; had appropriated 15,000 c.f.s8.; and

had control of water and power and reservoir sites for 10,000 H.P, of hydro

This contract makes no provision for the maintenance, control and oper-
ation of the waters of the Klamath River - the navigability of waters in Lake
Ewauna, the Straits, the control works at Keno, LcCormick Power Site, and
the gates at Ady - all of which play an important part in California's pro-
posed plan for Butte Valley's source of water, point of diversion, and return
water via Ady pumps to the Klamath River.

This new contract is unlike the 1917 contract with respect to a com—
plete statement of what takes place at the termination of the SO-year period
(refer to Article 8, and also to Phleger testimony, Page 27). In the former
one all rights and privileges which Copco derives from the 1917 contract and
amendments cease and determine, as of 1967. The present contract termina-

tion clause at the end of the 50 years has no mention of what happens to the
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respective rights of parties.

In the new contract there are Qg?laower revenues accruing to
that might be used to %EEE?“ the cost of water users such as Butte Valley.
The Government agrees ngver to into the — business. Article 8 reads,
"Nothing in this agreement shall be ' to confer on the United States
or upon any of itsz§39é§§E§E§)any right to the use of Klamath water for the
purpose of generating electric power." (The ctate of California or the
Butte Valley_Irrigation District, as assigns or successors to the PRureau,
is forever R/ from developing nower.)

Another method of measuring the values that will enure to private
power is by asking this question: I Conco were divested of all of its
rights to water in the Upper Basin and the value therefor fixed by the
parties, what then would Copco or other private vower be willing to pay for
a 50-year franchise for the exclusive right to a definite amount of falling
water which no doubt has & value of a million dollars or more, annually?

There are no rights involved that the Covernment alone or with the help
of either or both States does not now have the right to extinguish for a
relatively small amount of dollars as with the value of the 50-year

right to falling water and validation of rights long in dispute.

There is in this new contract; in fact,
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the consideration as I read it, is very much less than w given in the
original contract, and for the most part a consideration is given by the
United States to Copco by continuing rights, privileges, and properties to
which Copco would have no right whatever after 1967. The real consideration
seems to be lost sight of., The Covernment is agreeing in this new contract
never to create any power from the waters of the Klamath River. That ex-
clusive right is handed over congigg;ation to Copco, and no revenues
from Government power will ever accrue to reduce the cost of water for

Butte Valley and other places. Nor are there any franchise payments for the
privileges of using under the least consideration,
should be worth a million dollars a year. (Certainly the consideraticn in
the 1917 contract under which Copco expended a million and a half, or so,
for construction of the dam and works, the building of levees,
and the purchase of flowage rights cannot be a continuing consideratioa be-
cause all such as offié%ilj)

If this contract is to be defeated legally, one of the most pertinent
bases of attack would be a lack of adequate consideration, and not in the
public interest. There ts urgencies that are not com-
pletely covered in the existing contract, which has yet twelve years to run.

Let us look at it for a moment from the oint of each of the two
Klamath River Commissions, If separate reviews and reports are made to the

Bureau on this new contract they will undoubtedly nullify each other, If
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they are tc h ve any weight whatever, in my opinion, the/EEEDnggigsions
must act jgig}}y and find out whether the two States through the Interstate

act and the whic 1is set up to administer are to be parties
to this new contract, and if so, the contract must be rewritten to give ef-
fect to these so that the \sovereign States an the reorle of the PFasin
will forever be in a nosition so that there will of en-
largements rights and breaches of contracts such as the two States have
suffered during the last fifty years under Government sole responsibility.
State Engineer Edmonston's letter to the Chairman dated July 18, states that
kr. Hagelstein's Article IIT "would not protect tre preference
rights of uture designees to the wses o water for domestic and irrigation
purposes in State."

Consideration of this new contract by our Comrission and the Cregon
Commission, separately and iointly, of course, now takes precedence over
any consideration of articles to a Compact which now may never be completed
because this contract divests both Commissions of most of their respective

powers and jurisdiction,

EFncls.
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