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F. P. C. 
ORDER 

CONDITION LICENSE 

Appendix B 

PROPOSED ORDER 

The Commission orders that: 

(A) A license be issued to the applicant under section 4(e) 

of the Federal Power Act for a period of SO years� July 1, 1952 . 

for the construction, operation and maintenance of major project No. 

2082, subje�t to t he usual conditions and provisions of the Act for 

licenses for such projects and the rules and regulations thereunder. 

(b) The applicant be and is hereby authorized and directed to 

comply with the terms of paragraph 3 of the contract dated February 

24, 1917 between the United States of America and California-Oregon 

Power Co., as amended January 28, 1919, April 27 ,_12.g,Q and December 

10, 1920 and as supplemented September 10, 1931 and April 22, 1941 and 

to maintain and operate Link River Dam as provided in said contract 

until the e iration of the contract. 

(C) The license incorporate the terms of paragraph (B) of this 

order and provide that�p� the eJSPiration of said contract of February 

24, 1917, as amended and supplemented, the license�ontin u e)to main-
-

tain and operate Link Ri.yer Dam as provided in paragraph 3 of said 

contract, and comply with the terms of paragraph 3 of the contract, 

for the period of the license. 

(Paragraph 3 provides for control between 4143.6 & 4137.0) 

F. 1. LATHROP, Conmltant 
425 Yama St., Yreka, Calif. 
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r Typed Statement received from J. c. Boyle relative to position of his company 
and the Bureau at a rooeting in Sacramento on October 15, 1954: 

COPY 

•. October 19, 1954 

• 

• 

Dear Mr. Davis: (Bureau's attorney) 

At the meeting held last Friday, October 15th, in the 

Reclamation Bureau's offices in Sacramento between representatives 

of the Reclamation Service and The California Oregon Power Company, 

Mr. C. H. Spencer, Regional Director, stated that he would not be 

willing to reconunend to the Secretary of the Interior any negotia-

tions looking to the extension of the Link River Dam co.ut�act of 
--

February 24, 1917�he California Oregon Power Company would 

make c�ments in advance with respect to the water SUJ2PlY for 

irrigation of lands in the Klamath Basin, including Butte Valley 

and the Oklahoma District lands • 

It was Mr. Boyle's understanding and mine that in sub-

stance the Bureau of Reclamation would insist as a condition to 

negotiations for contract extension that the com 
�-.;;.... 

that the contract subordinate the company's use of the waters of 

the Klamath River to the irrigation requirements for future irriga­

tion of the Klamath Basin lands�the United States or its successors. 

The· company has always contended and still asserts that 

its rights to the waters of the Klamath River for generation of 
........--. 

hydroelectric power stand ahead of all rights of the United States 

and � irrigators to the �e of the waters of the River, pcept 
------------

as ot.herwise provided in said .LmK: Riverl:D� �-�� and ouly during. 
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' :::��� (J �-- ,l � '} . ':fir� - \ C1i 
its� and the company will continue to claim that all of 

its water rights have priority above and ahead of any future 

appropriations of the waters of t he Klamath River or Upper Kla.rriath 

Lake or their tributaries. 

Nevertheless., in order that negotiations for contract 

modification and extension may be initiated and carried on The 

Galif ornia Oregon Power Company hereby expresses through you and 

to Mr. Spencer its willingness that if the Secretary of Interior 

·and his representatives and the California Oregon Power Company 

and its representatives can otherwise reach an agreement mutually 

satisfactory in all respects for the operation of Link River Dam 

and matters incident thereto, The California Oregon Power Company 

is willing that it  contain provisions providing substantially as 

follows: 

1. That none of the waters of Upper Klamath Lake or 

tributaries or those used by the 

company for any other purpose when the same may be needed or re­

quired by the United states for �irrigation 
� 

person or association obtaining water from the United states for 

irrigation of lands lying within the Klamath Basin including.the 

lands of Butte Valley and the Oklahoma Jands, all of said lands 

being identified upon a map annexed to the agreement approved by 

the parties; 

2. That nothing in the contract shall interfere with 

the water rights acquired by the company prior to May 7, 1905; \ 
3. That nothing in the contract shall be deemed to confer 

upon the United States or its successors any right to the use of 

l 



• 

• 

• 

said waters for generation of electric energy, and that the 

United states shall during the term of the agreement refrain 

from utilizing said waters for the generation of electric ener�J 

without the consent or approval of the company; 

4. That none of the said waters shall be transported 

beyond the Klamath Basin as herein defined and all return flow 

of water used for said purposes shall be in the Klamath River at 

a point upstream from Keno. 

The sole purpose of this letter is to indicate c�ta�n 

of the conditions upon which The California Oregon Power Company 

is prepared to enter into an a greement with the United States 

respecting the operation of Link River Dam as provided in said 

contract of February 24, 191 7 and � such an agreement is 

made and entered into, The California Oregon Power Company rP-se�s r 

all of its ri�hts "With r�t to the matters referred to herein. 

Very truly yours, 

(Signed by Copco•s attorney Harrison ) 
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�-- CONGRESSIONAL HEARING 
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Source: Joint Hearing on S.3189 and R.R. 9493 - K�amath Irrigation 
District Suit Bill. 

April, 1926 • P. 27-28 

Mr. Phleger. I am very glad you brought that up, Congressman. 

You remember that �as the subject of some discussion in 1920. The 

contract is not a lease of a power privilege. It is a contract settling 

a dispute between owners on the subject of water rights. It is a 
--

working arrangement between the United states of .America, which owns cer-

tain rights in the State of Oregon, with a power company which oYms con­
� � in the State of Califor nia whereby those rights are ad­

justed and settled. The sover�? State of Oregon conveyed to the United 

States, another sovereign, ce�tain property, co��ting of �e to be 

the State of Oregon. Now we in California do not think the State of 

Oregon can dry up the waters of the Klamath River at the State line • 

Senator Shortridge. Of course, she can not. Pardon me, Mr. Phleger. 

Y...r. Phleger. In other words, the United States had a grant of property, 

but did not have a perfect t� tle. We all know that a trustee can deal 

with property in order to perfect its title. That is an inherent power 

of a trustee. Now, what did it do? It made the best bargain that I think 

the United States has ever made. It entered into this contract and got 

all it wanted. What did it get? It got a waiver by the California 

Oregon Power Co., whose rights were of equal dignity with the Government -

it got aw� by c�act of all claim to riCs to the w��r. 
How did it get that? It got it because our engineers made an investiga-

tion and reported that if the water was regulated and stored, there was 

left over to send the normal flow dOVllil the river into California • 

-1- F. L. LATHROP, Conmltant 
425 Yama St., Yreka, Calif. 
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M r. Phleger • I am not prepared to go into that. I would not admit 

that. I think under the reclamation act the Secretary of the Interior 

has certa�n inherent powers which might be broad enough to permit of 

leasing power privileges. But the contract is not a lease. It is a n  

adjustment o f  conflicting interests to water, whereby the United States 

secures priority, and in consideration of that priority and agreement 

the stream flow is maintained by regulating the lake. 

As to any argument tha t might be made that this is a grant of water 

by the United States to the California Oregon Power Co., I would say this 

contract rather consists of a grant of water by the California Oregon 

Power Co. to the United States, because it waives its right to priority 

to save litigation. It says, 11You can take all the water you want 

first. 11 So I say that instead of its being a grant by the United States 

to the California Oregon Power Co. it is rather a grant of water by the 

California Oregon Power Co. to the United States . 

Representative Leavitt. Vfnat happens at the end of the 50 years? 

Mr. Phleger. At the End of the 50 years, according to the contract, 

the rights of possession of the 
....... > Now, we 

think the reason it was mBde 50 years was because it was thought some 

period sh ould be put to it. We are confident that at the end of 50 years 

the wise policy which requires that water· be not wasted but be put to 

economical use, as well as the right of California to have an equitable 

division of the waters of the stream, will result in the continued regu-

lation of the waters of the lake, in much the same way as provided by the 

existing contract • 

F. L. LATHROP, Conmltant 
425 Yama St., Yreka, Calif. 
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1'r. Boyle s.tated that the primary pur ose of his appearance was to 

ascertain if there is opportunity to reach an accord on certain controversial 

issues; and in order to facilitate such approach he thought his company would 

authorize or recognize the folJovi ng conditions or stipulations: 

(1) Prior right for all consumptive uses of water, present and poten­
tial, as set forth in the California Water Code 

(2) The al location of s uffic ient quantity of water from Upper Klamath 
Lake sources for all lan ds in Butte and Oklahoma Areas, as well 
as all land in the Upper P.asin that could make beneficial use of 
water 

(3) �is company is convin ced that there is ample supply of water for 
all beneficial uses inc ludi ng power, if spring run-off was stored 
and his company iS. prepared to develop such storage. He sta.ted 
his comrany had been rnaking preliminary studies for development 
of Round Lake, Aspen Lake anc;IT,ong Lake Valley, at their own cost. 

(4) Pis company wouJ.d be wi1Jing to agree on a sc hedule of low power 
rates for all power required for pumping and d rainage by dist ricts 
from all surface and undercround sources, provided the r egu.1ato ry 
commissions woul d approve such prefe�8ntial rates • 

Mr. Bowles posed the question on how and when his company rnuld under-

take construction of the iron � te to eliminate fluctuations of the river. 

i�. Boyle's answer was that such development work would be undertaken at 

the same time, and as part of the constructi on of Big end No. 2,  if and when 

authorized. 

I �\ 
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'&.t ?:00 P. 'i. Mr. Yohn Boyle, reprPsentinc 
Compan�r a-ope -r>ed before the mee tine . 

the CR J ifornia Ore�on 

tr . Bo yle: Fi st, T wa ted to clar ify a certai condition t�at h s 
----arTSen, o r  ask 8. mrnstion about it. It seems that from Mo rison 

R.Dd Y 1dsen, Mr. Morto D anil o. 0-. St.anley called on Ir. i:i·dmonston 
and some of the others in Sa cramento , and those :e tlemen called me 
on the phoDe an d to d me it was the desir e of this Co rmnission thPt 
I rite letter coveri f some five or six �1est ions that I �i�ht 
have in mind. I told them I W· sn ' t writine:� a y letter· tbat if 
this Cornrrissio wRntea an_v inforn1ation f'rom me they would write 
qnn ask for it. The:i s" id you wo11ld. meet toda r and it wou cl be 
well if I WPS in the vicinity, and here I am. I have not wri tten 
a�� lPtter and I don't know what vou h9ve in mi d for additional 
in�ormat ion. Abo t p mpin� ratesL . 

I did not initiate this. Mr. 0. G. Stanle y , retired 
:8,ne;. Co rps, and J. R. Morton initiaten. t}lis sit tion. 

1fr. Bo:·le : They did not y they were there at my r e quest , did tbey? 

I�. Edmonston: No. Not to my �nowledce . Mr. Jones told me � iday 
eveninr· tb a t Mr. Morton c'llled him on the nhone , d Mr. Jones 
can tefl us the conversation. I �ant to make this c lear . I did 
not initiate thi s • 

Hr. Jones : r.�orton had been in two or three weeks before and w nted to 
:Pt somethin[ o n  the physical picture which I gave him. I � ve 
him a copy of our Inter im report, March 1954. He said they were 
intereste d in it. It was stuff that.had been published by our 
o fficP. Pe called 1 st 1.11riday and s a id 1Yiorr ison and Kn11dsen bad 
seen Llr. Stanley and he w nted them to come up, and Mr. Wells. 
Iv:r. Wells had been rPquested by ;1our compari� to do ari ytbi £ the�r 
cou d to facilitate the proposed work and t:i:rnt he and St anley 
wµnted to come up nd talk to me about it. I told him it was no 
1 se. J a� not a m ember of the Commis io • I am assist� t to 
St te �D : ineer d even he co ld not speak for the whole Com­
mis s ion. As a result of that, I told Mr. ·�a.monston about it. 

Ti'nmonston: I did not call ;.irY'. Stanley. TV'r. Stanley c9.lled me at 
t"le off"Tce Saturda r when I 8S workinf . 1 WA.�n1t 1.p)osed to be. 
T aid if they [Ot there ( to his off i ce?) Tuesday morn in[ by 
8:00 o'clock I could talk to them. Thev �id rrive t five to 
eic:-ht and I �1°.s there. I sFtid, n'.!hat do you want to t lk about? 
About the Klamath River ? They said they were repre-

entin,::: I1lforrison f Kn dsen and not Copco. rrhey, 
TTorrison f Knudsen, had prepar ed plans for R. power pl ant on the 
Klamath River below Yeno. I said I WP S just a melnber for the 
Commi sion A.nd could not speak fo r tbem. If I were the Power 
Company I woulc5. s1l��.Ps t th t if the Power Comp any w anted to , it 
could write a l8tter. :811t it W'" up to you to do that. •\ mem-
ber of the c o·r-nrnission �rn n' t q_s kin�· the Power Coy11p1::m., for anytbinc . 

/--, 



• I the Po ier Comp:::in.r Wflnted to s11bmi t information in wri tin,.... to 
the rommission, that �as p to Copco. 

i�. �ones: They r��e into my office and rot two phon s and I walked 
----0-u-:-t-: 

n�. Boyle: Thev cBlled me. 

�1rr. Jones: Thev implied that you we-('e ?'Oine to s bmit s 1ch 8. lr.:itter. 

:r .. 1r . Ro le: I told them I wuld not vr ite letter unless the Commis�ion 
---re�u es ted it. The onl T rea�on I bro 17 t it out ivas to '"'sk if there 

�8s some i formation you WPntPd me to indicate i a letter. 

rl/1r. Edmonston: ! told �!r. Stanley a.nd r·ll"r. Parton I die not know vl-J.at 
---cbe acenCla 'Jas and it wo lo be aeree ble with T/ir. Hacelstein for 

rol1 t apuear witb or without a letter. I was not 0skinc· for an� 
info ma.tion for rnysPlf' or the Commission. 

·1r .• Boyle: One of the thinc·s the;r mentioned as abo lt our Prori·rgiJl of 
re-re� lation of the Fiver. t vasn't clea to ne in mu� Resolu-
tion .;;herein ,ou t � te 11Wherea , ce t i pro isio s in the Copco 
applicatior inrluded lack of proper proviqions for contr 1 of 
fluctuations 
these are s. I assume thBt you meant 1e bad made no p�ns for 

• re-re�11_lQ tins t�5=._ver _l)e_lo_y; these pro jects, but o_ :r licens,e does 
./' show tbere is a re culatine· d§.Dl.- in it which is su.p1Josed to take )�/'1"'1Y'V care of(re-re0:11l2t� ·and flu�Ations. 

QA1 �, 
/ T�r. c�owles: You wrote me and sent a op, of' the a:iJplication and you -- re erred to provisions of re-reEuletine: a< IroD r..a. fe but therP 

were no specifications. Our interest is that re-re�1 latin[ be done A t 9 y time you do _sn�r ot:r1er deve]..opmen • 

' ,;:J;;:. _:-o:\'].e: ThP rec·ulatin:; _darn was so labeled on the Orawin"" I sent you. 

�Tr. Rowles: � t it di6n't rrive anv i�eR of what it 101 l� be. �h�t 6qn 
should be built at tbe 

"
-same time as any other -reoulRtin:: on the 

2iver anc -ot left to the last. 
--

I'!r. SteP.rns: lietnrninc water to tl1e River. Your !_ �te ·vas in yo11r 
anol:lcPtion? 

Y�r. '-<,O :vles: -- ----

Yes. 
--

(Said somethinc I d idn't :et) 

"r-r. Poyle): 1r.r1th incrPBsed ir-rir·ated arP _s includ.ed i�e Tall0y a d 
- ----�rs this rerulatinr cJaT11. Wlll h8V8 to bP SO rP,-1Jl8tPO thPt �rve 

are o� re.l_�_�w tbe amount of� ater th t �es � g_t ?.:eno • 

• J.lir. Stearns: • onlv take -re of fluctur-it:ton ca1 serl hy v-on. Wi 1 <:!pilJ hv you • 

-2-



• 
----f--":J_o _y_le : Retter than th8t. Tt vlill be a veekly cycle; n your 

Besolutio:D , in the next to the last pa-r8cr::i )h, 0com111isPion re­
�uest SPcretary to wi tbholcl nower rontr.oct • 

11 no T 1nrl_PY'­
� c-t.::i o tbat the ccmtr.oct npr'otiations will have to coFie Pf'ter the 

/7 compact h.os heen complPte ? Ve were ::-·oinc_ on this theory - we 
were tY'vin'.:'." to roet tl:e r,ontr ct wri tte up in r-Q.C· .:ilar tr->rrns anr 
s1 bmi tted. La..1' I 

t:om1'11.i s ion ,1e111ber: 'Ye wi 11 be tbrou ,.�h in June. 
vo cqn necoti8te. 

n thP ·nea11time 

Lo . le: You will be tYrou�}1 by .Jnne? T m8de this stFi.tement 
---sever 1 times. 'fe <"'8Jl 't �et a ywhere i .ntil we have some kind of 

co�tract .. '1e CPYJ onlv necntiate with the 0o ernment. Let's E:et 
a ontract drafted that covers everythi : JP have a�reea u�on. 

Tlfr_� °SOVI lPs • '":iill thRt incl11rle definite
,
� 

Fr. uovle: o. It ·will include pumpinn· rates applied to the irrir-.oted 
area which furnjshes the water. �e ill make apnl·icq_tio to the 
StB.te Co:m11ission setti : lJP the same rate for pumpin.c nro ject 
for the otheY' areas inclur1ed in thP bounn.o-(lies. The �utte ifalley 
rate will be the same as the others • 

• f� C onillli s s ioYl "'�en1b er: Does that inC'lude Shas t:JTal ey? 

• 

Mr. uovle: � we did not include Shasta 'T lley. 

Hr. uowles: !ould there be much di1ference in the rqte? 

��,oy}-�: Yes. 'Bet ilJee"Yl a third and a half. 

(1:.'.fe SPid somethin� that ended with Hto protert ;rou.n) 

yrr. Pioyle: t\ t the encl of the 50 years nre will h<:Jve tr)'° problem of 
:Attin: so�e new licPnQes. 

F-r. StearYJs: (sair1 somettiinr enflin.c witb 11If the tn10 arP tied to,g:ether 
---s-0---H1eY'e \Till be no co-rJ'lirt it nlill bP to rour advr.:inta2'e. u) 

�trr. �owles: Gould you "'lve !i1e thP a·-,1ou:Dt ot· water wbicb 'ro11r C'Onoanv 
is prepar3c' to ackrow ed2:e should ,.., qlfocRb=-0 to u ,tt0 V-:-ille �r? ·­

�ome extra Sto�a�e is :oin� to be nP('A'3����. 

"Jo..,rl 0 • I (lon' t know that ve hav,:; a1 y fin1,,.,e in ·11j_nri to '3.llor::ite to 
- D�, ff.� Vr-illev fP"1c1 the !<:lr-i11or18. nist,...ict. If �1e a P rnQk":n,,. thj"' 

s �1 ° ti0n t1-1°t wi1ati=�ve-r -i � trir-> y>o01iiined �i11011nt of vr t8; to 
e C' on o �1 -i ,... 1 l_ v i -r r j ""a t P, t 'h l d i c; tr i r t t hR t •v P t e,., C' 8.,..... h P 1 J t i l i � Pd 
·rwi"'"'-r' t,o 

---� 

J\ lot of "K1;ti-e V lley cRn be ir-r:i '.J'�0Clh 
·:-Y'o1mc4 :::ninpl-V-:----:Yo•1 11i=ht t kP -z.o,OOO to SO 000 qc�e fePt. T 

-3-
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vill rnak"P 0111"' ::}Ositi n 01° -r. 11118 C'<:lrt't SR? thqt P11tte V8llev i<'.' 
nt i tled to pn:r wpt-p,,... OY' an PCOno··l'd 0 a-11011nt of' w'"'+o..,,,. wl·PtP'T8" i ts 

nopnq • O lon('" A.S thif3 C' O nt-r �in effe0t it b · S 8. r·j or·i tv for 
2...� . '· rf, do ���teinp a 'te 

-
tl'H�/;tora:e\ :-i Aspen .ake. There aY'e 

threP s-ens to it : 
· 

(1) to i1tili'7CI .�JOO f'ePt iri l\qnen Lam 
(0) to he s rnpl ,:,ni0nten by an.0 th.er · 1so,ooo 
( ;') ) �01.rnrl L�He - 1.50, ooo. 

To, .. do"'t t:binlr qo. 

·Mr. :o��: Pow much volume? 

1r. .JoI"'es: _?�O, 000 �P f'e8t of s torA.0'e. 

r . . 
..,OTI'J.Yn.lS S lO . asked more que s tions I didn't a-et. To the la t o· e, 

Tffr. "Ro� le : saicl, 11Pirst two steps - yes. Wou.14 ci.rou bq_c.k iYJto T(l math 
L qlrn ( or L< iv PY'? the th L d s t e p - i1 o • n 

p_ Coro.fis s ion il·:8'11ber askefl • ,�rould the corm 
ci:;ntR-;::-� p-qrfici:::"Rti o ? 

11rr>. uov e: Tt }Jpcp1' t cone un. Tf' tberP is any ava·i 1 ah le undPr the 
___ ..,,,.....,20foot heqCI, wP wo11_ld ... be VP �r happ y to co11C\i0er it. Ari�Tthinc to 

onserve Si,11_:.the water in th..:s Val1ey. 
·-

It would be one nore ,:11ara-"'tee for a ste.ciny flow fo 0opco. 

Sonu01is ion �·1e•nberici asked .nore r:_11estio11s and � .. �r. P.ovi1les qin: 
aeternines t e priority? 

111�rho 

�oyle: netermine that by surface cost. !� tt isn't economiral ly 

-re 
:V �;./:�J ,r//J j) lr 

j stli ied, qettl<jrS will lo fie t11 e ir P8."'°t8 an d omeo-ne ivi] 1 h�ve to 
u �r for it. You have got 15,000 acres to be i- Y>i.'.::'.: te hv puni;)in.'.:: 
anrt 1other 15,000 by s pplClment� watPr, then 1 wo l� s-y you haVP 
to ha 0 30,000 8C e feClt. 

�,,,,,..'Ir. "O'lPq! "1'10 i COiU'." to determin8 that SO it W0'11t "be ciiS�Uted9 

• I.""r. novle_: I hq�ve beeYI OVPr �1� 1ra1J ev mqny ti111es. Yo, fe1 lcwvs v ho 
oivn the land can d0termi"tle how· mnch :ro11 can af'foria to pa::r i· or 

- 4 -
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• ,�'3.ter. T f' vou h�ke 30 ooo 2a.x>e feet 011t of Kl m0th Lr:ikp Y)r• 

/T i1tili'"7e ,?-ei �. L�ke' 
' 

it rill oe eY'louch. If yo1:t fg:rne-r 

.. r • 

thj_'1"k:: ou ('an make an ade�uatP rehJ-rn on the lQYlO f'o,,., 10.00 
wq ter, i_:: th i nl.r tho+- C'ho111 r1 he thP ::a1J �P. T 8."YYJ. s orr ".r T C' Rrinot 
Rns we-r • 

.-.!"::welstein: Yonr co 1n r - woulo ·oe i1ri l linn· to st HY1 r1 bqr1..< BY1n let 
them �nave n,q t er a c:: tne:r w?n ti=>n it? �01 :fo1 lrl Y10 t r:::i.i c:: p. n o·h-
i e ct ioYJ? 

0 rle: Not so lonr 8.S the terms of the ront:r>art 0-re lived 11n to. 
--�::;:;;s:===�i� o�evelo"') 5 ,000 acrPs. ''!e a e �·f-lmbli er oil g 50-yeRr 

J oritrAc>t. �1 1 these area9 tav0 a ri�ht to use water. The,,.,e is 
jJ\ , 1 o ly one othe,,., limitation to the extensio : it is 't coir:_-:: tn be 

I. b:iken to n:r othe-r w te-rshe0. 11cl,., as Pit Hi ver. ·rv 
Hao:elc::tein: Would yo tell us what yo ir corn.pan. 's stand wou d be 

if omethi-�_: is JritteY1 into a Compac>t in res-ard to S:bqst V lley? 

Ur. -qoyle: If you take it out hetwe �n Keno R d the stretch where n7p 
have this pronosed project • • •  The e, it wo1 ld wash s 01 t of 
the nictiJre • • • • • • • • • • • • • • • • •  make q_ senar te ceAl on tl--iat one. 

" C'o111r'1is c:: ion Vember: You wo lrl bP fillinr to let it be take out be lo 1IJ' 
yoin.., planb=i? 

• rrr. -oo"'r e: Yes . T f  nosC' ible to ::? mpinE" Copco LPke or below Iro �ate, 
S ha tr:i Valley has some wonderful storace possibilities. 1dhy is 
not thqt vater conserveo? 

• 

( a keel f}_uestion ) 

Er . 3oyle: Certainly. ··1e wo111d l)p �lad to "lave , ou work out a d�e9.l 
rm low Go1J o. F11Yl'lpinc should be reduced. to a. mini·-'111 m. 1rhe use 
of ese voirs over a perlorl of time. �e are fo the develo�ment of 
8�2 t2 !Plley i f  the water i s  not taken out between Keno and Conco. 
:!: thoucht Ikes ,-ount<=iin. 

I 

P. Co,,nr'1issiori M0rn.be 
not feasiole. 

-T,p ca'1ie to the conclu ion that Jkes r-,rou t in is 

r�. Dovles: ��ite a lPtter to S On What yo have a�reed hPre today. 

Mr • .:i.oylA: B:ave we mutually a9:reed 1rnon anythi.n[ iin til t-his contract 
i ade? t is already in your record. You �ot a letter coverin� 
the nower situation �nn one coverin: the water situ�tion. 4sk 
the SPcreta to w�ite me letter Hskin� for s�Pcific infor�ation. 

A Col'l'J.:nission T'1e1nber: A lette,,., cove in: �1ou-r tn ee points. 

Mr • ones· Cne other thou�ht on Shasta ValleiT. If it "0111-1 lJP nos�-iblP -----
to �ivert from Copco Lake, that coul� �ave some �oo feet lift. 
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r. ... 

·-

• 

• 

'.'lhen and if we ,::et into p a nine. oon ' t know if feasible or not 
1 ntil we �et into it, hut if that could be diverted in 300 feet 
8. lift durinc times of flooci water and off ne k no·,ver, and we coul0 
find some stora�e, would it be otherwise possibilities' 

l". ?o,.-le: The solution o the whole thine_ is bei11.r able to n Jmp off' 
pea periods a1nounts. It is ··"'eve pos sib le to nump all thP wa er 
st the ti:ne ve need lt. Ae would be E:lad to :ive you a lettPr if 
J .K ew nore about it. :!:f' you will cive me a letter c_ivinc- load 

cha acteristic C'Ount aric1 :=ivinr_· me thP amount of power you want, 

wewill stick our necks out at R.11.Y time on that. 

<·1 . EfaaoY1stori: ( Be re d from so·ine report - C-reE:OD Commission�) Wh 
i� your cl i TI icht at I""el"o un fl er nresent conditions as r0lqted 
to the lirPnse ot' the i:;iede al qecl aination Pro ject? 

ri:r. r-<oyle: Just exR..c tly P s sho m Pxceot it onl �r pro te ts us OY"l t ,ro 
rirht ; two on Link River, 205 anrt 150. 
-.-:---;- s fa.r as priorit y and filin0 . When we are ne :otia tin :r  the 
term� of the contract, power riehts which are nrio to the United 
States arf' to be reco.c·nized. • • • . • • . . • • • •  you mi,:ht store and 
pond water anc �et better 1se. 

f_ "ff ember: 

Fr . 2oyle : I assume that the nhole thirn;· :voul<1 blow 

I assume that everyth ing is a pro ed. 

Tl�r. ·.)·O .. lP: I don ' t think onr Comnact caYl SPt nn 
t�ri.=hls-. Qr you COU d set Up an acr e e :nent�f-. OU are [:OiDc 'f()ad jucate rnter ri�hts of tbe c:d_t atioD 
·.Ye have been tryinr· for a lone time to settle difr·erences by r.i.:;ree­
ments ana not by l it ication. 
�e are not nezotiqtinc ne1 water ri�hts. 
·1e are agreeinc that whatever water ri,'.!bts we i i r�ht have prior to 
the rr. Any / ters we may use from Klamath Ba in have ri ehts 
but we -re not in favor of :Sutte VA.lley c::in tRke 

ater ri r ht out of the Rasin. Or Butte Valley. 

i''"r. !3oyle: If e didn't tbink th0 U. S. owned all the water. I thou rht 
the water still belon2ed to the States. Shoul� �et y>i�hts to ls; 
water f'rom the State. ;e expect to 2:0 to O:re:-on an{i CHlifornL . 
3ut we are ayin� to Orecon th t store 1�e arP 
Jillin� to s0 T that for :-o vears Butte 1Tallev or tile India can 

use thRt ''0ter c:io lon° Rs tbey bring it bacl� .. to Keno • 
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In the M atte r of  ) 
) 

THE C ALIFOR NIA O R EGON POWER COMPANY ) 

R EPLY BRIEF 
OF THE SEC RETAR Y OF THE INT ERIO R ,  

A S  INT ERVENOR 
I 1 

STA TEMENT OF THE CASE 

Doc ket No . E - 63 9 0  

Do cket No . E - 6 3 9 0  i s  a pro c e eding commenced  b y  the F ede ral  

Powe r C ommi s s ion to  r e qui re  The Califo rnia Or egon Powe r Company 

(he re in sometime s r efe r r ed to a s  "C opco ") to show c au s e  why it should 

not file applic ation fo r lic ens e s  fo r five o f  it s exi s ting hydroelectric  

plants lo c ated on the Klamath R ive r in O r e gon and C alifo rnia . Docket 

No . E - 63 9 0  and C opco ' s  applic ation fo r l ic en s e  fo r a new hydro electric  

p ro ject , also  to be  loc ated on  the Klamath R ive r ,  de s ignated a s  Pro jec t  

No . 2 08 2 ,  we r e  conso lidated fo r hear ing by  a Comm i s s ion orde r  dated 

May l ,  1 9 5 2 .  

The Sec retary  o f  the Inte rio r petitioned the F ede ral Power 

Commi s s ion fo r p e rmis s ion to  i� rvene in  both o f  the above pro c e ed -

ings o n  June 1 9 , 1 9 5 2 .  The petitions we r e  granted  b y  o rde r o f  the 

Commi s s ion dated June 2 5 ,  1 9 5 2 .  

O n  November  1 0  the Inter io r  Department filed it s br ie f  i n  reply 

to the main b rie f  of C opco  r elating to it s appl ic ation fo r l ic en s e  for 

1 



.... , 

Project  No . 2 08 2 0  The p r eviou s r eply b ri e f  contains a gene ral 

s tatement o f  the evidenc e pre s ented  in the c onsolidated hea ring and 

the po s ition of the Inte r io r  Department. Ina smuch as the p ropo s ed 

P rojec t  No . 2 08 2  i s  lo cated on the Klamath Rive r and would be  ope r ­

ated in conjunction with C opco ' s five exi s ting plants , the que stions 

fo r cons ide ration in the two p ro c e edings are c lo s ely re late d. Mor e ­

o ve r ,  the princ ipal po int o f  inte r e st  to the Inte r io r  Department in th e 

O rde r to Show Gaus e  pro c e eding - whether  the C ommi s s io n  ha s au ­

tho r ity to grant a lic en s e  ba s e d  on the utilization o f  surplu s wat e r  

from a Federal  rec lamation dam - was r a i s e d  by C opco i n  i t s  main 

br ie f  in re lation to P roje c t  No . 2 0 8 2 .  C on s equ ently , the gene ral 

po s ition o f  thi s Inte rveno r on  thi s  s ubj ect  also was p r e s ented  in its  

p revious r eply b r ie f .  

As  stated ,  the Department of  the Inte r io r  i s  dir e ctly con ­

c e rned with the O rder to Show C au s e  proce eding to the extent that  

jur i s dic tion by the Commi s s ion may b e  bas e d  on the use of  surplu s  

wate r from Link River Dam ,  which i s  owned by the United State s 

and unde r the adm inis trative jur i s diction  and control o f  the S e c r etary 

of the Inte rio r .  Ac cordingly , thi s  reply br ie f  will b e  confined t o  a 

discus s ion o f  that general  prob lem . 
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ISSU ES 

I 

I 
DO ES THE F EDERAL POWER COMMISSION HA VE THE 

AUTHO RIT Y TO ISSUE A LIC E NS E  TO UTILI Z E  SURP LUS WAT ER 

FROM A R EC LAMA TION DAM WHIC H IS UNDER THE ADMINIS -

T R ATIV E  JURISDIC TION A ND CONTROL OF THE S EC R E TAR Y 

OF THE INT E RIO R ? 

II 

DO ES THE S EC R E  TAR Y O F  THE INT E RIOR HA VE 

E XC LUSIVE ADMINIS T RA T IV E  A U T HORIT Y TO DET ER MINE 

WHETHER THER E  IS . .  SURPLUS WAT E R  A T  A FEDERAL REC LA -

MA TION DAM ? 

III 

ASSUMING T HA T  THE C O MMISSION HAS A U THO R IT Y  T O  . , �  
,. 

ISSUE LIC ENS ES BASED ON THE UT ILIZA T ION OF SU RPLUS 

WAT E R  FROM LINK RIVER DAM ,  WOULD THE COMMISSION B E  

R EQUIRED9 UNDER SEC T ION 4 ( e) OF THE F EDERA L  POWER 

AC T ,  TO D�LA Y THE· ISS UA NC E OF A NY LIC ENSES FOR TWO 

YEA RS AF T ER REPOR TING T HE MA T T ER TO C ONGR ESS ? 

IV 

DO ES THE AUTHO RIT Y OF THE C OMMISSION TO ISSU E  

LIC ENS ES BASED O N  UTILIZATION OF\_ SURP LUS WAT ER FROM 
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A GOVERNMENT DAM. E XIST ONLY WHER E THERE IS A DIR �C T 

PHYSICAL CONNEC TION B ETWEEN THE POWER P LANT A ND THE 

DAM ? 

v 

ASSUMING THAT C OPCO IS NOW USING SURPLUS WAT ER 

FROM LINK RIVER DAM , DOES THE 1 9 1 7 CONT RAC T B ET W EEN 

THE C O MPANY AND THE UNITED STATES C ONSTIT U T E  A PER MIT 

WITHIN THE T ERMS OF S EC TION 2 3 (b)  OF THE F EDERAL POW E R  

AC T ,  EXEMPT ING C OP C O  F R O M  THE JURISDIC T ION OF THE 

C OMMISSION BAS ED ON UT ILI ZA TION OF SURPLUS WA T E R  

FROM A GOVERNMENT DAM ?  

A R G U M E N T  

I 

THE FEDERAL POWER C OMMISSION DO ES NOT HA VE THE 
AUTHORIT Y TO ISSU E A LIC ENSE TO U TILI Z E  SURPLUS 

WA T ER FROM A R EC LAMA TION DAM WHIC H IS UNDER 
THE ADMINIST RA T IVE JUR ISDIC TION AND C ONT ROL 

OF THE S EC RETARY OF THE INT ERIO R  

S ection 4 ( e) o f  the F ede ral Power A c t  grant s to the C ommi s s ion 

the autho r ity and powe r :  

" To i s sue lic ens e s  t o  c itizens o f  the United  State s ,  
o r  to any a s soc iation o f  such c it izens , o r  t o  any co rpo ra ­
tion o r ganized unde r the laws  o f  the United State s o r  any 
State the reof ,  o r  to any State o r  munic ipality fo r the 
purpo s e  o f  constructing , operating , and maintaining dam s , 
wate r conduit s ,  r e s e r vo ir s ,  power hou s e s ,  transmi s s ion 
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l ine s ,  o r  other project  wo rks nec e s sary  o r  convenient 
for the developme nt and impro vement of navigation and 
fo r the development, transmi s s ion,  and utilizat ion  o f  
power ac ro s s ,  along , from o r  in  any o f  the s tream s  
o r  other bodies  o f  wate r ove r which Congre s s  h a s  jur i s ­
dic tion unde r it s autho r ity to regulate commerce  with 
fo re ign nations and among the s everal State s ,  o r  upon 
any part  o f  the public lands and r e s e rvations o f  the 
United State s ( inc luding the T e r r ito r ie s ) , o r  for the 
purpo se  o f  utilizing the surplu s water  o r  watei::-power 
from anyGo ve rnmentdam , exc ept as  hercinP-t'ovided :  
>:< * *"-rEmpha s i s  supplied .  ) 

Section 2 3 (b)  o f  the Federal Powe r A ct i s  c lo s e ly r elated to 

s ec tion 4( e) . S ec tion 2 3 (b) p rovide s in par t :  

" lt shall be  unlawful fo r any pe r son ,  Stat e ,  o r  
munic ipality , fo r the purpo s e  o f  developing electr ic  
powe r ,  to  c onstruct ,  ope rate ,  o r  maintain any dam , 
water  conduit , r e servo ir , power  hou s e ,  o r  othe r wo rks 
inc idental the r eto ac ro s s ,  along ,  or  in any o f  the navi � 
gable water s  o f  the Unite d State s ,  o r  upon any part of  the 
publi c  lands o r  re s ervation s o f  the United State s ( including 
the T e r r ito r ie s ) , or uti lize the surplus  wate r or wate r 
powe r from any Gove rnment dam , exc ept underand in 
accc;rdanc e with the terms of  a p e rmit or  valid exi s ting 
r ight -of -way granted prior to June 1 0 , 19 2 0 ,  or a 
lie ense  granted pur suant to thi s  Ac t .  ':c * * "  (Empha s i s  
suppli ed . ) 

The quoted provis ions o f  the F ede ral Power Act  are  general 

in scope , o stens ibly r elating to all typ e s  and var ietie s of Government 

dam s throughout the c ountry.  Howeve r ,  in contrast  to thi s general 

autho r ity, the Secr etary o f  the Inte r ior  ha s bE'.en  empower e d  spec i fi � 

ally unde r rec lamation law s inc e 1 9 0 6  to gr ant powe r pr ivile g e s  in 

connection with Gove rnment dam s under h is  jur i sdic tion and contro l . 

fo r rec lamation purpo s e s .  
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in part : 

The Act  o f  April  1 6 , 1 9 0 6 ,  ..!:./ provide s in part : 

" S ec . 5 .  That wheneve r a development o f  power 
is  nec e s sary fo r the i rr igation o f  lands unde r any 
p roject  unde rtaken unde r the s aid rec lamation Act ,  
o r  an  oppo rtunity i s  affo rded fo r the deve lopment 
o f  powe r unde r any such proj ec t , the S e c r etary 
o f  the Inte r io r  is  autho r i zed to leas e fo r a pe r iod  
not exc eeding t en  year s ,  giving pre fe r enc e to 
munic ipal purpo se s ,  any surplus  powe r o r  power 
pr ivilege , and the mone ys  de r ive d from such 
lea s e s  shall be co ve r ed into the rec lamation fund 
and be plac ed to the c r edit of the proj ec t  from which 
such powe r is de r ive d :  Provided ,  That no leas e  
shall b e  made o f  such surplus powe r o r  power 
privilege a s  will impair the e ffic iency o f  the 
i rr igation p ro jec t . " 

The R ec lamation Projec t  A ct o f  1 9 3 9 , z/ s e c tion 9 ( c ) , p rovide s 

1 1 >:< * * Any sale of  elec tric powe r o r  lea s e  o f  
powe r pr ivilege s ,  made b y  the Secr etary in con ­
nection with the operation o f  any p ro jec t  o r  divi s ion 
o f  a pro jec t ,  shall be fo r such pe riods , not  to exc e ed 
fo rty year s ,  and at such rate s  a s  in hi s judgment 
will p roduce  powe r revenu e s  at least  suffic ient to 
cove r an appropriate share of the annual ope ration 
and maintenanc e co s t ,  inte r e s t  on an appropr iate 
share  of the constructio� inve s tment at not l e s s  
than 3 per  centum per  annum , and such other  
fixed char ge s a s  the Sec retary de em s  prop er : * * >i'< 
The provi s ions o f  thi s  subs ec tion re specting the 
terms of sale s  o f  e lectr ic  power and lea s e s  o f  
powe r pr ivilege s shall be i n  addition and 

ij 34 Stat . 1 1 6 .  

'V 5 3  Stat . 1 1 8 7 .  
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alte rnative to any autho r ity in exi st ing laws  re lating to 
particular project s .  No contract  re lating to munic ipal 
wate r supply or mi s ce llaneous purpo s e s  or to electr ic  
powe r o r  powe r pr ivilege s shall be  made unle s s ,  in the 
judgment of the Secre tary ,  it will not impair the e ffic ien -
c y  o f  the projec t  fo r i rr igation purpo s e s . " / 

It i s  a we ll accepte d fundamental of  s tatuto ry interpretation 

that a spec ific s tatute take s precedenc e ove r  one of gene ral app li -
- - -

c ability . V It i s  s ignific ant al so that the F ede ral Powe r Act  beca me 

law in 1 9 2 0 . The spec ific autho r ity o f  the Sec r etary o f  the Inte r ior  

to  lea s e  powe r pr ivile ges  a t  F ede ral r ec amation dams wa s reaf -

fi rmed and expanded in  1 9 3 9 .  I f  the F eder al Power Act  we r e  e f -

fective as t o  rec lamation dams  pr ior  t o  1 9 3 9 ,  c e rtainly , by impli -

c ation ,  tho se  provi s ions  o f  the 1 9 2 0  act in conflic t  with the R e c la -

.mation P roject  Act  of  1 9 3 9  were  repealed .  The only r easonable 

conc lus ion to be  dr awn from the s e  statute s is that the autho r ity 

to gr ant powe r pr ivile ge s at a Government dam unde r the admini s -

trative c ontrol and jur i sdiction of  the Sec retary o f  the Inter io r ,  

whether that grant o f  privile ge s b e  fo r the u s e  o f  surplu s  water  o r  

othe rwi s e ,  li e s  exc lus ive ly with the Sec retary of  the Inter io r .  

W e  a r e  not unaware that the language o f  the fi r s t  provi so 

of sec tio n l O( e )  o f  the Federal Power Act sugges t s  that rec lamation 

dams are within the contemplation of  s e c tion 4 (  e ) . Sec tion  1 0( e )  

y 2 Sutherland , Statuto ry Cons truction { 3 rd ed .  1 943 )  
p .  542 .  
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• re late s to the char g�s to be inc lude d in licens e s  involving the "use) 
o c cupanc y ,  and enjoyment" o f  " lands o r  other property" o f  the United 

State s .  The proviso s tate s : 

" P rovided ,  That when lic e ns e s  are  i s sued invo lving 
the u se  of Go ve rnment dam s or othe r s tructu r e s  owned 
by the United State s o r  tr ibal lands emb rac e d  within Indian 
r e s e r vations  the C ommi s s ion shall , subjec t  to the appro val 
of the S e c r etary of the Inte r io r  in the c as e  oGuch dams o r  
-;t�ture s in r eclar-;a"tion proj ects�d , i n  theca5e o f  such 
tribal landS:- subj ect  to the app ro val of  the Indian tr ibe 
having jur i sdictio n  o f  such lands a s  provided in s e c tion 1 6  
o f  the Act o f  June 1 8 ,  1 9 34  {48  Stat . 9 84} , fix a reasonable 
annual charge fo r the us e ther eo f, and such char ge s may 
with like app roval be readjus te d  by the C ommis s ion  at the 
end of  twenty year s afte r the pro jec t  i s  available fo r s e rvic e 
and at per iods  o f  not le s s  than ten year s  ther eafter  upon 
notic e and oppo rtunity for hear ing : >:c >'.<. >:< 1 1 {Empha s i s  supplied . ) 

However , as  her eto fo r e  s tated ,  the fact that the C ongr e s s ,  ninete en 

year s afte r the F ede ral Powe r Ac t  became law ,  appr oved a comp r e -

hens ive rec lamation act  spec ific ally autho r izing the Sec retary  o f  the 

Inter ior  to lea s e  powe r p rivilege s at r ec lamation dams , suppo rts  the 

conc lus ion that the Congre s s  intended to repeal any p rovis ion s o f  the 

F e de ral  Powe r Act  in conflict with the R ec lamation Ac t of 1 9 3 9 .  The 

Rec lamation Act  of  1 9  02 V and the nume rous acts  amending and --
supplem enting that o r iginal act , inc luding in particular the R ec la -

mation Project  Act  of  1 9 3 9 , V c learly are  intended to give to the 

1 4/ 3 2  Stat. 3 8 8 .  

V Footnote 2 ,  supra .  
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S ec r etar y o f  the Inte rio r the exc lus ive co ntrol and r e spons ib ility fo r 

F ederal  rec lamation activiti e s .  The re  i s  nothing in the F ede ral 

Powe r Act it s elf ,  or in its l�gi s lative hi s to'ry ,  which would sugge s t  

any intent to author ize the Fede ral  Powe r C ommi s s ion to take any 

action which would in any way inte r fe r e  with F ederal  r e c lamation 

acti vi tie s .  

Apart from the le gal aspec t s  o f  the que stion ,  po lic y con -

s ide rations alone should c aus e the Commis s io n  to dec ide that it 

should not attempt to exe r c i s e  jur i sdiction  ove r  a F ede r al r e c la -

mat ion dam . C e rtainly , administrative chao s would re sult i f  two 

s eparate F ederal a�nc ie s were  to attempt to exerc i s e  s �parate  

control over  the us e o f  surplus  water  fo r the p ro duc tion o f  powe r 

at a given dam . The c a s e  o f  Green B ay and M .  C anal C o .  v. Patten 

Pape r C o .  V was quoted at  length in our r eply brief  on  P rojec t  

No . 2 08 2 .  That c a s e  invo lved the r ight o f  a p rivate co rpo ration to 

wate r power inc identally c r eated  by the erec tion and maintenanc e 

o f  navigation s tructure s in the Fox R ive r in Wi scons in .  In  its 

dec i s io� , the Court stated at page 8 0 :  

" �:� * * A t  what po ints in the dam and canal the water  
fo r power  may be withdrawn , and the quantity which 
can be tr eated as surplus  with due regard to navigation , 
mu st be dete rmined by the autho rity which owns and 

6/ 1 7 2 U . S .  5 8 ( 1 89 8) .  
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• contro ls  that navigat ion .  In such matt e r s  there  c an 
be no divided empire . "  ( Emphas i s  supplied.} --
- -

It i s  equally true in connect ion  with the problem he re  pre  -

s ented that " the re  c an be no divided empire"  betwe en the Inte rio r 

Department and the Fede ral Power C ommi s s ion with r e spect  to the J development o f  powe r from wate r available at a F ede ral rec lamation  

dam . 

Mo r eo ve r ,  in the ins tant ca s e , s o  far a s  the Unite d Stat e s  i s  

conc e rned ,  the Sec retary o f  the Inter io r  already has a s sumed juri s -

diction o f  the re lationship between Copco and the United State s .  C opco 

has been operating its exis ting p lants unde r  a long te rm c ontract  with 

the Sec retary s inc e 1 9 1 7 . Would it no t be mo st  inappropriate fo r the 

C ommi s s ion to injec t  it se lf into thi s  relationship at thi s late date ? 

In this  gene ral connec tion ,  attention i s  invited to the fac t 

that the quoted provi so  of  s ec tion 1 0( e )  spec ific ally s tate s that the 

c� ges  to be paid to the United State s by a lic ens e e  utilizing a 

r e c lamation dam are  subj ec t  to the app ro val o f  the S ec retary o f  
-

the Inte r io r . If the Commis s ion ,  contrary to the recommendation 

of the Sec retary ,  should require  the lic ens ing o f  the C opc o p lants  

based  on the utilization o f  surplus water from Link R ive r Dam,  the 

p rovi s ions o f  the lic en s e s  with r e spect  to the charge s would require  

the approval o f  the S ecre tary of  the Inte rio r .  

1 0  
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II 

THE S EC R ETARY OF THE INT ERIOR HAS EX._C LUSIVE_ 
ADMINIS T RATIVE AUTHORir Y  TO 

DET ER�INE WHE THER THERE IS  SURP LUS 
WATER A T  A F EDERAL REC LAMATION DAM 

This ar gument i s  c lo s ely r e lated to the di s cu s s ion just  

conc lude d .  As  a matter  o f  law , we be li eve that the C ommi s s ion 

has  no autho r ity to grant lic ens e s  which in any way involve the 

u s e  �f  a F ede ral rec lamation dam . Howeve r ,  even i f  it we re  

as sumed that the C ommi s s ion has coo rdinate jur i sdiction with 

the S ec retary o f  the Inte r io r  with r e spect  to granting r ights to 

utilize surplus  wate r from such dam s , c e rtainly the determination 

of whethe r ,  in fact ,  there  i s  any surplus wate r is within the so le  

jur i s dic tion o f  the S ec ret?-ry of  the Inter io r .  T o  hold othe rwi se  

would be to  permit the Fede ral Powe r C ommi s s ion  to  enc roach 

upon the statuto ry r e spon s ibilitie s of the Secr etary .  I t  would 

p lac e the C ommi s s ion  in a po s ition  to pr event the u s e  o f  r e c la -

mation fac ilitie s fo r the pr inc ipal purpo s e  fo r which they were  

constructed .  

The  Gove rnment dam with which we ar e c onc e rned i s  

Link R ive r Dam . Thi s dam i s  loc ated immediately below Upper  

Klamath Lake , near  the mouth o f  the Link R ive r ,  a sho rt r ive r 

which connec t s  Uppe r Klamath Lake and Lake Ewauna , the po int 
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o f  o r i gip. o f  the Klamath River . E s sentially ,  all o f  the water  us e d  o r  

to b e  used  b y  C opco in it s five exi s ting hydroelectric  p lants and the 

p ropo sed  P roject  No . 2 08 2  must  come from Uppe r Klamath Lake via 

Link R ive r Dam . The dajll is  owned by the United State s and i s  unde r 

the operational contro l o f  the S e c r etary o f  the Inte rio r o  A t  p r e s ent,  

the dam i s  ope r ated by C opco unde r the terms of a contract  ente red  into 

in 1 9 1 7  betwe en that company and the United State s (Ex. 1 ) .  The 

contract expi re s  in 1 9 67 .  Unde r the terms o f  the contract ,  C opco  

i s  allowed to  make r e � tr ict�d  r eleas e s  o f  wate r from Upp e r  Klamath , 

Lake , p ro vided that i rr ig<!tion needs  are  fi r st sati s fi ed .  As  con -
I 

s ide ration fo r thi s  pr iv ile ge , C opco , among other  things , pur cha s ed  
3 

the dam s ite , built the dam , conve yed the dam to the United State s ,  
'l-

and give s f�o rable powe r rate s to the Klamath P ro jec t  of  the Bureau 

o f  R ec lamation .  Unde r thes e  c i rcumstance s ,  i t  i s  difficult t o  con -

e lude that the wate r u sed  by  the C opco plants i s  \surplu s  wate r , s inc e 

in exchange fo r its  u s e  C opco i s  extending real and sub s tantial bene -

fit s to the F ederal rec lamation projec t  fo r which the dam wa s built . 

In any event ,  up to the pre s ent t ime , ther e  has b een no 

dete rmination by the S e c r etary of the Inte r io r  as to whether  the r e  

i s  or  will be any ��plu s wate r from Link River  Dam . No such 

dete rmination can be  made inte lligently and con s c ientious ly by the 

S ec retary until afte r the completion o f  the D epartment ' s pending 
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comp rehens ive survey o f  the re sourc e s  and requirements  in the 

Klamath R ive r Bas in fo r i rr igation ,  fi sh and wild life , power ,  

and other  bene fic ial us e s . The Sec retary' s po s ition i s  c learly 

nec e s sary to a proper di s charge o f  his  dutie s and re spons ibiliti e s  

unde r the rec lamation laws with r e sp e ct to making examinations  

and surveys fo r the stor age , dive r s ion ,  and deve lopment o f  

wate r s  fo r the r e c lamation o f  ar id and s emi -arid lands ; with 

r e spect  to constructing and ope r ating r e c lamation p ro jec t s  and 

Indian ir rigation projec t s , inc luding s tructure s fo r the production,  

use and s ale of e lec tr ic powe r and ene rgy ;  and with re spe ct  to the 

admini stration of the exi s t ing Klamath P ro jec t .  

III 

ASSUMING THA T  THE C OMMISSION HAS A U THO RIT Y TO ISSUE 
LIC ENSES BASED ON THE UTILI ZATION OF SURPLUS 

WAT ER F ROM LINK RIVER DAM ,  THE C OMMISSION 
WOULD BE R EQUIR ED ,  UNDER S EC T ION 4 (e )  OF -i 

THE F EDERAL POW ER AC T ,  TO DELA y ISS UANC E I � ) 
OF ANY LIC ENSES FOR WO YEA:RS AFT ER REPORTING 1?-u�, ,  d 

THE MAT T ER TO CONGRESS /1 -tf 

s tate s :  

The third provi so , s ection 4( e ) , o f  the F ederal Power A ct 

" P rovided further ,  That in c a s e  the Commis s ion shall 
find that any Government dam may be  advantageou sly 
u s ed by the United State s fo r p�c pu rpo s e s  in addition 
to na�gilion ,  no licens e ther e fo r  shall be i s s�d until 
two year s after  it shall have r epo rted to C ongr e s s  the 
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fac ts  and conditions  r elating ther eto , exc ept that thi s 

p rovi s ion shall not apply to any Gove rnment dam con -

s tructed p rio r to June 1 0 , 1 9 2 0 :  * >:< >:< 1 1  { Empha s i s  

supplied . ) 

The meaning o f  thi s language  i s  without ambiguity. Should 

the Commi s s ion dete rmine that the Klamath R ive r is navigable , 

it would nec e s sa r ily have to find that Link Rive r Dam i s  b e ing , 

and will be , u s ed advantageou s ly by the United State s fo r public 

purpo s e s ,  in addition to navigation,  s inc e it has b e en u s ed ,  and 

is now being u s ed ,  fo r r e c lamatio n  purpo s e s .  A s suming that the 

Commi s s ion ha s autho r ity to lic ens e  the u s e  o f  surplu s  wate r from 

Link River Dam , and the furthe r autho r ity to  dete r m ine whether  

ther e i s  such surplu s  wate r ,  then c le arly the  quoted pro vi s o  r e -

quire s the Commi s s io n  to repo rt the fac t s  and condition s  to the 

C ongre s s  and to wait fo r two year s b e fo re i s suing any lic ens e s  

r elating the reto . 

IV 

THE AUTHO RIT Y O F  THE C OMMISSION TO ISSUE LIC ENS ES 
BASED ON UT ILI ZA T ION OF SURP LUS WAT ER FROM A 

GOVER NMENT DAM EXISTS ONL Y  WHER E  THERE IS 
A DIREC T PHYSICAL CONNEC TION 'BETW EEN THE 

POWER P LANT AND THE DAM 

This Inte r veno r sugge sts  that the autho r ity o f  the C ommi s s ion 

unde r s ections 4 { e ) and 2 3 {b ) of  the F e de ral Powe r Act  to lic ens e the 

u s e  of surplus wate r o r  wate r powe r from a Gove rnment dam i s  
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limited to s ituation s  in which there  i s  a phys ic al conne ction between 

the Gove rnment dam o r  appurtenant fac ilitie s and the wo rks o f  the 

applic ant , e . g . ,  the u s e  of  penstocks in the dam. W e  find nothing 

in the F ederal Powe r Act or its legis lative hi s tory  to sugge s t  that 

the s e  s ections  have re fe renc e  to the s ituation p ertaining with re -

spect  to Copco ' s  five exi s ting plant s ,  or the p ropo sed  P ro j ec t  No . 

2 08 2 ,  in which there  i s  invo lve d only a wate r regulation fo r plant s 

lying many mile s downstr eam from a Go ve rnm ent dam , 

This  inte rpr etation o f  s ec tion s  4 ( e) and 2 3 (b) i s  fo rtified by 

s ec tion 1 0 ( f )  which provide s : 

" That wheneve r  any lic ens e e  he reunde r i s  dir ec tly 
bene fited by the c onstruc tion wo rk of anothe r l icen s e e ,  
a pe rmittee ,  o r  o f  the United State s o f  a s tor age r e s e r ­
vo ir  o r  othe r headwater  improvement ,  the Commi s s ion 
shall require  a s  a condition of the lic ense  that the lic en ­
s ee  so bene fited shall r e imbu r s e  the owner o f  �h re s e r -

-- -- ----- --- - -- ---

vo ir o r  othe r impro vements  fo r such part  o f  the annual 
charges  fo r inte r e st ,  maintenanc e ,  and depr ec iation 
the r eon as  the Commi s s ion may de em equitable . The 
propo rtion o f  such charges  to be paid by any lic ens e e  
shall be determined b y  the Commi s s ion .  The l icense e s  
o r  permitte e s  affected shall pay to the Unite d State s 
the co s t  o f  making such deter mination a s  fixed by the 
Commi s s ion .  

" Wheneve r such re s ervo ir  or  other imp rovement 
i s  cons tructed by the United State s the C ommi s s ion  
shall as s e s s  s imilar charge s agains t  any lic ens e e  
directly bene fited the reby,  and any amount s o  as s e s s ed 
shall be  paid into the Treasury o f  the United State s ,  to 
b e  r e s e rved  and approp r iated as  a part of  the spec ial 
fund fo r headwate r impro vement s  as p rovided in 
s ec tion 1 7  hereof .  
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" Whenever  any power  p ro jec t  not unde r lic ense  
i s  bene fited by the construction wo rk o f  a lic ens e e  
o r  permitte e ,  the United State s o r  any agenc y thereof ,  
the Commis s ion ,  afte r notice  to the own e r  or  owner s  
o f  such unlic en s ed projec t ,  shall dete rmine and fix a 
r easonable and equitable annual char ge to be paid to 
the lic ens e e  o r  permitte e on account o f  such benefit s ,  
o r  to the Unite d State s i f  i t  b e  the owne r o f  such head ­
wate r imp rovement .  " ( Empha s i s  supplied . ) 

Link R iv�r_ Qa.m , at the he adwate r o f  the Klamath Rive r ,  i s  

a Government impro vement which inc r eas e s  the s to rage c apac ity 

of Uppe r Klamath Lake and make s fea s ible the production  of power 

at plants many mile s downstream .  Thi s  i s  p r e c i s ely the s ituation 

contemplated by s e c tion l O{ f) o  If the C ongr e s s by the u s e  o f  the 

phras e  r elating to the uti lization of surplus  water  from a Govern -

ment dam in sec tion s  4{ e )  and 2 3 (b) had intende d to cove r  " head -

wate r improvement" , no purpo s e  would have b e en s e rved by inc lud -

ing the fir st  two paragr aphs of  s ec tion l O ( f) .  If the C o mmi s s ion 

has initial jur i s diction unde r 4(  e )  and 2 3 (b) , it ha s ample author ity 

to impo s e  proper charges  fo r the u se  of Government p rop erty - -

inc luding surplus wate r - unde r l O( e ) .  Mo reove r ,  l O( f) spec ific ally 

autho r ize s  the impo s ition of charge s fo r headwater  improvement s 

when a lic ens e i s  be ing ,  o r  has be.en,  i s sued  bas ed on one o r  mo re 

o f  th� jur i s dictional grounds s et fo rth in  4 (e )  and 2 3 (b)  o r ,  unde r 

the last paragraph o f  l O { f) ,  even whe re  a project i s  not under  lic en s e .  

It mu st b e  pre sumed that s e c tion l O ( f) wa s de s i gned to give the 
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Commi s s ion autho r ity it would not othe rwi s e  have had . 

It i s  to be c onclude d,  there fo r e ,  that s e ctions 4(  e)  and 2 3 (b)  

we re  not intended to cover  a c a s e  where  the r e  is  no dir ec t  phys ical 

connection between the Gove rnm ent dam and downstr eam power 

p lants . This  phys i cal s ituation ,  exi s ting in the p r e s ent ca se , wa s 

intended to be  covered  under  the term s o f  s ec tion l O( f) re lating to 

payment fo r the u s e  of  headwater  impro vem ents o r  s to r age re s e r -

vo ir  s o f  the Unite d State s .  

v 

ASSUMING THAT COPC O IS NOW USING SURPLUS WAT ER 
FROM LINK RIVER DA M ,  THE 1 9 1 7 C ONT RAC T B ET WEEN 

THE COMPANY AND T HE UNIT ED STATES C ONSTITUTES A 
P ERMIT · WITHIN THE TERMS OF SEC TION 2 3 (b)  OF THE 

FEDERAL POWER AC T ,  EXEMPTING COPCO FROM 
THE JURISDIC TION OF THE COMMISSION BASED 

ON UTILI ZA TION OF SURP LUS WA T ER F ROM 
A GOVERNMENT DAM 

Section 2 3 (b) o f  the F ederal Power Act reads in part :  

" It shall b e  unlawful fo r any pe r son  * * "� to 
:O:c >:c >:< utilize the surplus  water  o r  wate r power from 
any Gove rnment dam , exc ept under and in acco rdance  
with the te rm s o f  a permit o r  valid �ting right -o f ­
way g;anted pr io r  to June 10, 1 9 2 0 ,  o r  a l icen"Se -
granted pur suant tOthi s Ad * * * "  ( Empha s i s  
added . ) 

Es s entially all of  the water  u s ed by C�pco in it s ex�g 

hydro electric  lant s is  made available pursuant to the te rms of  

a valid pe rmit,  i .  e .  , the 1 9  17  contract  between C opco and the 

1 7  
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S e c r etary o f  the Inte r io r  r elating to Link Rive r Dam . Thi s  p e rmit 

was granted p r io r  to June 1 0 , 1 9 2 0 .  It i s  s till  in e ffec t .  I t  will 

not exp ir e  until 1 9 6 7 .  

A s  was po inted out in the inte rveno r ' s r eply b r i e f  on 

P roject  No . 2 08 2 , the S e c r etary of the Inte r io r  controls  the US'e) ---, .--., - -

o f  virtually all o f  the wate r s  of  the Uppe r Klamath Lake . The 

1 9 1 7  contract was made in r e c o gnition o f  his autho r ity.  No 

que stion has eve r  b e en rai s e d  with r e spect  to the validity o f  

the 1 9 1 7 contracL C o n s e quently ,  it mu st  b e  conc luded that 

thi s  cont ract constitute s a p e rmit within the r e quirements  of 

s ection 2 3 (b) of the F e de r al Power Act,  exempting C opco  from 

the jur i s dic tion of the Commi s s ion b a s e d  o n  the utilization of 

surplus  water  from a Gover nm ent dam. 

C ONC LUSION AND PR OPOS ED FINDING 

The F e de ral Powe r C ommi s s ion h 

i s sue lic ens e s  fo r the five exis ting powe r plant s o f  C opco 

lo cated on the Klamath R ive r or  fo r the p ropo s ed Project  

No . 2 08 2  on the ground that the s e  plants us e or  will u s e  surplus 

wate r from Link R iver Dam . It i s  r ecommended that the 
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Commis s ion so  find . 

P o  0. Box 2 5 1 1 
Sac ramento , C alifo rnia 

R e spectfully submitted ,  

O s car L o  C hapman 
S ec r etary o f  the Inte r io r  

B y  

Mas tin· G .  White 
S o lic ito r of the D epartment 

o f  the Inte r io r 
Wa shington 2 5 ,  . D  . .  C .  
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Kent S ilve r tho rne 
Atto rney 
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U NIT ED S TA T ES OF AMERIC A  

FEDER A L  POW ER C OMMISSION 

In the Matte r o f  ) 
) Do c ket No . E - 6 3 9 0 

THE C ALIFORNIA O R EGON POWER C OMPANY ) 

C E R TIFIC A T E  OF S E R VIC E 

I hereby c ertify that I have thi s  day s e r ved  the fo r e go ing 

R e ply B r ief  of  the S ec retary of  the Inter io r ,  as Inte rveno r , upon 

all partie s of  record  in thi s  pro c e eding by mailing a copy the r eo f , 

p rope rly addr e s s ed ,  to e ach o f  the fo llowing pe r sons , to wit : 

JOS EPH B .  HOBBS , ESQUIR E ,  
S taff Coun s el ,  
F e de ral Powe r C ommi s s ion ,  
Washington 2 5 ,  D .  C .  

C HA R LES LEDER ER , ESQUIR E ,  
Atto rney a t  Law , 
Alturas , C alifornia . 

RALPH W .  SC OT T ,  ES QUIRE ,  
Deputy Atto rney G ene ral , 
6 0 0  State Building ,  
San  Franc i s  co , Califo rnia 

A R T HUR G. HIGGS , ESQUIR E ,  
A s s i s tant Atto rney General ,  
1 63 4  South Alder Str eet , 
Po rtland, Or ego n .  

HER B E R T  P .  WELC H ,  ESQUIRE , 
Atto rney at Law , 
Lakeview , O r e gon. 
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/ 

HERMAN PHLEGER , ESQUIR E ,  
GREGO R Y A .  HAR R ISON, ESQUIR E ,  
MALCOLM T .  DUNGAN,  ESQUIR E ,  

B robeck ,  Phle ge r & Ha r r i son ,  
Atto rneys  at Law , 
1 1 1  Sutte r Str eet ,  
San F ranc i s c o  4 ,  C alifornia . 

Dated :  Sac ramento , C alifo rnia , this 1 9 th day o f  D e c embe r  1 9 52 "  / 

E .  K .  Davi s 
A s s i s tant R egional C ouns e l  
Bureau o f  R e clamation 

Of C oun s el 
fo r the Sec retary o f  the Inte r io r  
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. /=, 3 ,  From Bureau of Rec lamation report on the Upper namath River Pasin ( June , 1954) 
Pages 27 - JO. 

Report of the Regional Director 

• Conclusions 

• 

• 

51. The Upper Klamath River Basin c ontains large re?ources in water , 

lan�, timber , and wildlife and thus has great opportunity for expansion 

in agriculture , manufacturing, and recreation . However, decisions by local , 

State , and National officials and agencies , ;£ made outside a fr�ork for 

comprehensive resource development , may impair such comprehensive develop-

ment. Policies basic to s ound water and land use should be es�ablished by 
--- � - �-

local and State a encies for their own guidance and for consideration ot � -.:__ 

the Sec�tary in recommending or establishing Interior Department progi:ams 

in the basin. 

52. Wate supply studies on which this report is based demonstra� 

clearly that in .�a.rs as severe as those which have occurred heretofore, 

P}"esently devel; d water supplies will be ;na,d.equate to meet £resen:lr eon­

s�ti ve requirements ,  consumptive uses for proba.ble(new irrigation during 

the next 2S years , and US!§ proposed tor power development below Keno. 
· - ----

However , on the basis of reconnaissance studies ,  an engineeringly feasible 

plan of development of' the basin is possible which will c orusider fully the 

relative needs of irrigation, waterfowl , hydroelectric power , industry, 

and fisheries ,  and will �ance- these needs in the interest of maximum ovei­

all resource development . All indications thus far obtained are that the 

plan is ec onomically sound. Monetary benefits to th Nation exceed c os ts 

in a ratio greater than three to one for those units on which economic 

analyses have been completed, including those most needed for early 

development Although details of the plan may change as a r es ult of 
. 

further investigation, it is , as a whole , adapted to fitting in with longer 



• te� basin needs for agricultural, industrial , and recreational opportunity • 

I \ Features of the plan _.Ean and might\ be built by local or State agencies 

without impairing the over-all efficiency of the plan. . 
-- --

53 .  Relatively minor extensions of the Klamath Project and settlement 

of a portion of the Klamath straits Unit, for which detailed plans have 

heretofore been made , apparently can proceed �bout eonflicts1 as to _legal 

availability of water supply or plans proposed herein for preserving the 

Pacific Flyway wildfowl populations at their present levels . Plans for 

other water and land developments advanced herein may c onflict with pro-

posals of others . Reviews by local public and private agencies , and by 

State and other Federal. agencies , will be required as to these c onclusions 

and the following reconnnendations , to make certain that provision bas been 

e on 

• desired policies . With the exception of the namath �oject Extensions and 

Klamath Straits Unit , Q.etailed studies for all units of the basin plan will 

be required before authorization is s ought on any further facilities which 

might be built by the Federal Government . 

Rec onunendations 

54. It is rec ommended that 1 

1. The Secretary of the Interior no action with respect to : 

( a) The dedication of public lands for homesteading or 
use for wildlife preservation, or 

(b) Additional Reclamation development , or 

c�f <kJ / (c ) Extension of the terms of the existing contract 
between the United States and The California 
Oregon Power Company 

until the States of Oregon and California acting individually or in 

• c�ert , and the loca=l--�= 
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� 
afforded ample opportunity to identify their desires as to priorities of 

• 1water and land use in the !fPper Klamath River �in. 

• 

I \/ 

2.  The �ecretary ad�pt a single lon range ro�sm, of perhaps 

ten years duration, for de�elo£ment of the p�lic lands under hie 

administration, which program will give full consideration to pre­

serving the wildfowl potential of the Upper Klamath River Ba.sin in 

its present state or will improve it , while at the same time will 

afford �um op ortunity for settlers and will place a maximum 

of such land on local tax rolls . 

\ "-l 

3. Further investigations be made : 

(a)  By the Fish an d  Wildlife Service , in c ooperation with 
wildlife agencies of the states of Oregon and California, 
to determine more closely the minimum flows required 
in the Klamath River below Keno for fishery preser­
vation and the milaimum land requirements in the basin 
for waterfowl. 

b ) By the Geological Survey, in c ooperation with the State 
of California, of ground water c onditions and poten­
tial in �bas_!,a, Scott and Butte Valleys . 

By the Geological Survey, in c ooperation with the 
State of Oregon and the Bureau of Indian Affairs , 
of ground water c onditions and potential in the 
Klamath Marsh Area and in Sprague River 1 swan Lake 1 
and Yonna Valleys . 

�- - -

( d) By the Geological Survey, in c ooperation with the 
State of Oregon, to s ecure adequate , standard topo­
graphic ,maps f the Oregon portion of the basin. 

( e )  By the Bureau of Reclamation, c onsistent with 
recommendations 1 and 2 above of the Lost River, 
Miller and White Lake, and Butte Valley plans 
outlined in this report , in sufficient detail 
and accuracy to provide informa ion on which 
the Congress may consider authorizat on · of necessary 
structures. 

4. That the report on the Klamath Project Extensions and the report on 

that part of the lO.amath Straits Unit lying generally more than one-hal..f mile 

• north of the Oregon-California botmdary 1 be processed to c o. 

pr�tly. 



• 

• 

• 
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�,/�' 7 •  y • ,dtj S tatement o f  A .  N�Re gional Pla nning Engi neer, 

�V Re gi on 2 ,  Burecu of Reclamation, Sacramento 

� - / 6 �;? 

• 

• 

I am A .  N .  Murray, Regional Planning Engineer of Region 2 ,  

Bureau of Re clamation. I appea r here t oday in re sponse to the i�-

tion containe d in Mr . Ha gelstein ' s  le tter of October 13 to Mr . Cly de 

H .  Spencer, Regiona l  Director of the Bureau . I am authorized by Mr . 

Spencer to represent him and to pre sent this statement to the California 

and Oregon Klamath River Commissions . At  its conclusion, I and my �� 
a s soc ia tes ,  M r .  Donald A .  � a nd Mr . Clif ford La�ce ,  will be please d  

t o  answer i n  so f.'':Y a s  po s sible any que s tions of the C ommis sions t members .  

The s tatement "\l\hi ch I will make ha s ne ce s sarily been a s sembled som?.-

wha t hastily because of  the limite d  time available for i ts preparati ono  The 

statement has been prepare d against a bac kground of Hr . Spe ncer ' s  recently 
-----. -.--

complete d dra ft of repor t  o n  the Upper Klamath River Ba sin, the i nformal 

comments thus far receive d by us on that draft o f  report , a nd statements 

which have appeare d in various newspa.pers and in letters to others . 

I wish it were a ppropriate to display all of  the letters Mr . 

Spencer ha s received since he released  his draft of report . I am sure 

the native sense of humor wi th which the avera ge America n is ble ssed  would 

be tic kle d a little to note th e  wide spread views expre s sed.  However, we 

regard the se comments a s  completely informal ,  a nd o ffered solely for Mr , 

Spencer ' s  consi deration a s  he �ts th r;vi�� of hi s �raft repor t � 

Our s ense s  of  humor were t ickle d--but I must confe ss  somewhat wryly--

1 
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• 

• 

for we have the task of r evi s ing a repo r t  on which the r:_::nc erne� 
i nt e re s t s  have exp re s sed j u s t  abou t ev ery c o n c e ivab l e  po int o f  view. 
----

The s e  c ommen t s  hav e two princ ipal chara c t eri s t i c s - - they all hav e  a n  

opening p arci. graph wh i ch pra i s e s  o ur rep ort i n  general t er ms , fol lowed 

by a s erie s of para graph s  whi ch thump us and o ur s i s t er Bureau in th e 

Int eri8r Departme n t  about the e a �s fo r one reaso n or anoth er � I am s ur �  

yo u will appre c i a t e  my hope tha t the del ib erati ons of the s e  Commi s s ions 

w ill furnish a b ea c o n  as we b e gin t o  walk down what now app ears a f oggy 

pa th o 

The sub j e c t  ma t ter i s  of 5rave impo rtanc e o th e pr e s rm t  and 

f utur e e co r.o my of the great in t ers �a. t e  a rea defined in our repo r t  a s  th e 

Upper Klama th Basi n .  It i s  a c o mpl i ca t ed s ub j ec t _,  as witnes s the vol ume s 

her e t o fo re wr i t t en about i t .  In the inter e s t  o f  brevi ty, I exp e c t  t o  do 

onl y@ thin g s  in this s tatemen t·, � � ' to draw o n  h� to show the 

� in

,

whi ch o ur inve s t i ga t i on wa s carried o n  and co mpl e t ed .  Se c o nd ,  

t o  explain the� o f  the report i t s el f .  
---., 

In 1900 pra c t ically none of the land in the Klama th Pro j e c t  ar ea 

wa s irr i ga t e d .  The s mall s e ttl emen t s  whi ch then exi s t ed did not c o n s ume 

any no tic e ab l e  part of the Ba sin ' s  wat er s uppl ie s .  However , b e ginning 

a t  abo u t  tha t time ,  and pro 5re s s ing ever upwa rd, the ac rea g e  of land under 

irr iga tion ha s c limb e d .  At the same t ime , i t s  popula t i on ha s grown, 

as have i ts indus tr ies . The res ult ha s been growth in con sump tive u s e  of 

wa ter e In 1 907 , about 7 , 000 a cr e s  of l a nd were i rr i ga t e d  on th e new Klamath 

2 
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Re c lama t i o n  Pro j ec t .  By 1 93 1 ,  117 , 000 a c r es o f  land were irr i ga t e d  o n  

th e Kla rra th Pro j e c t , a n d  irr i gat io n o ut s ide t h e  Pro j e c t  bounda ry a l s o  
r r 

had grown. To day , n early 200,Q.OO a c r e s  o f  land are irrigat e d  on the 

Pro j e c t ,  and fur ther growth has b e en exp er i en c ed in irr i gation o u t s i de 

i t s  b o undari e s . Irr igated a g ri c ultur e has grown to t h e  pla ce wh ere i t  i s  

now a ma j o r  inuds try o f  th e who l e  int ers ta t e  a rea . 

Thi s  growth in i rriga t e d  a gr i cultur e , wi th i t s  a t t endant incr ea s e  

i n  the cons ump t ive u s e  o f  the ba s i n ' s  wa ter s uppl i es ,  ha s no t b een a c h ieved 

w it hou t peri o di c  c o nfl i c t  amo ng t he many a genc i e s  wh ich have wi sh e d  to u s e 

wa t er for va r i ous purpo s e s . I t  wa s c lear to us , however , 7 years a go , and 

wa s clear t o  info rmed p eople g enera lly, t ha t  the t ime h ad c o me to look a t  

th e rema i n i ng l a n d  and wa t er re s o ur c es of the basin broadly� Thi s  s e emed 

nece s s a ry so future plans for developme n t  of tho se r e s ou rc e s  mi gh t  b e  

c o ordi nated and t hus ai d the maximum e c on omic development o f  the ba s i n� 

With this in min d ,  we i n i tiated the inv e s t i gat i on s  wh ich h av e  l e d  to o ur 

rec e ntly co mple ted draft of repo rt . 

During t�10 c our s e  of t h e  i nv e s t igati o n , ev en t s  o c c urr ed and 

fa c t s were developed whi ch hav e i nflu en c e d  mark e dly the repo r t  i t s elf o 

Thi s  i s  no t surpr i si ng si n c e  the ba s i n ,  the Regi on , and the e n ti r e  wes t 

hav e undergone radical c hanges during the pas t  7 year s . So me of th e s e  

events a n d  s o me o f  t h e  f ac ts uncover e d  have made i t  c l ear t ha t  ther e i s  

� no t a gree men t o n  t h e  pa rt o f  many l o cal groups a n d  offi c ia l a g enc i e s a s  

t o  the way in whi ch the s e  wa t er r e s ou r c es sho ul d  be dev eloped a n d  the 
-------
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• 
pol i c ie s  wh i c h  sh o ul d  go ve rn their uti l iz a t i on . 

po s i t io ns have b e en a dvanced 

{) . 

Al so , c o nf l i c ti ng l e gal ---------=-­
per io d. As a r e s ul t , our 

repo rt r e c ommends no p ro j ec t s  for c o ns tru c t io n ,  as ide f ro m  th e s mall 

p ro j e c t s whi ch wo uld develo� par t  of the Kl amath S tra i t s  area and mi n or 

extensi ons of th e K lamath Pr o j ec t o  Ne i th er does o ur report r e commend that 

deta iled inve s ti ga t i o n s  b e  made a t  this t i me o f  t he many alt erna tive ways 

of devel oping the ba s in ' s  wa t er r e s ou�ce s o  On th e contrary ,  the pr imary 

reco !T1�en da ti o n  in o u r  repor t is that re �o n s ib l e  local a n d  s ta t e  agenc i e s  

G s_tab l ie p o l i� to gi!i do al l ' ag Onc:i oR wn,.king in the bas in in th e 

�utur e . If th i s  is do n e ,  each o f  u s  can do tha t  part of th e to ta l  j ob 

/ approp r ia te to our r espon s ib i l i t i e s a nd au tho r i z a t i o n s .  

• 
I 

Mi. 
I 21 � 

One fac e t  of Klama th Ba s i n dev elopme n t  has rec e ived a s ub -

, s tantial amount of a t t en ti on by SG c r e tary Mc Kay, who se i n t er es t  in the 
� 

basin is well- known to all . Th is fac e t  c o nc er ns a con tra c t  exe c u t e d  in 

1917 by the U n i t ed Sta t e s  a nd t he Cal ifo rnia Oregon Power Company� Th e 

t er m  of t he c ontrac t expir e s  in abo u t �� It has been reque s t e d  

tha t the te rm o f  this contra c t  b e  exten ded or tha t a new c o n tra c t  b e  

p repared o n  s ubs tan tial ly the same bas i s . Howev e r, S ec r etary � 
rec ogn i z.as..._ the influenc e  whi ch the exi s t ing contra c t  and any extension 

\ 

1 or �
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_
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_
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_
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_
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_
on t� of wa t er in th e Upp er_ 

Klama th Ba s i n .  He therefo re has s ta t e d tha t he do e s  no t wish to 
----____,. 

extend the contrac t o r  to mo dify it until he has b e fo re him the views 
---

of all local i n t er e s ts Th e dra f t  of Klama th Ba si. n Repo r t  wl1 i c h  we 

• 
rec ently comple ted wa s prepar ed, among o th er things , with th e tho ugh t that 

4 
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i t  c ould p re s ent a body of fa c t  which would a id the lo cal peopl e  and th e 

Sec re ta ry  in ident ifyiJlg th eir �he s in this re 5a rd. 
\ 

My attentio n  has b een invited to a re c e nt newspap er art ic l e  

quo ting a re spons ible l ocal off i c ic:}. a s  s ta ting : � Z 
" The pre ss ing i s su e  now ,  of cour s e ,  i s  the nego t ia t io n b e tween 
COPCO and the Bu reau for development of power on the r iv e ro The 
que s t i on to be re solved is whe ther the Bureau pumps wa ter into 
B ut t e  Vall ey and then drops it into t h e  riv er a �a in ab ove Cop c o  
Lake , genera t i ng power a t  o n e  plant at tha t poin t ,  o r  whe th er 
CO PCO develops power in a s er ie s  of plant s dawn the 1310 f o o t  fal l  
o f  the canyo n b e tween Keno and the California l ine . 11 

f i rst s entenc e  of t h i s  quotati o n  b ears repetitio n : '' The pr o s s ing 

i s s ue now ,  of c o ur s e ,  i s  the ne go tiation b e tween COPCO and the Bureau 

for developme nt of pow..;; r on the ri v er. 11 
--

We view t he que s tion i den t if ie d  by 

• the a uthor a s  no n- exi sten t ,  for a t  no point in o ur repo rt do we pr opos e 

• 

tha t  the Bureau of Re c lama ti on c�t a po�erpl� t  i n  t he Klama th 

Tii ver Ba s in .  Moro s erio us , however, i s  a n  opinio n w e  hol d and hav e 

xp ro s s ed a s  to the o� Thi s 

in the Klama th River Ba s i n . as b etween c on s umptive uses  

i rr igat io n  an d o th e r  purp o s es , and the p:o duction o f  hydr o el e c tric energy, 

A br ief review of th e h i s to ry of the pas t fcr·ur years wi ll , I b eli eve , -......_ 
explai n the dif ficul t  s i tuation which has faced our off ic e i n  thi s con-

noc ti on , 

Until Novemb or 1 0 ,  19)0, i t  had b een our under s tanding , tha t  by 

f ilings made pur s uant to the 1905 Actl{ the Recla ma t io n  Servic e-­
---..__ 

Ore . Laws , c .  2 2 8 ; Ore . Comp . L .  Ann .  Se c s . 116-43 8 ,  
repealed by Ore . Laws , Sec . 2 ,  c. 3 28 

5 
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on b ehal f of both exi sting and futur e l andowner s o f  th e Klamath Reclama t i on ------- ----- -

� e c t- -had a c qu ir�d r ight s t o  th e us e o f� t h e t�n-unappropr i�ed 

wat er of the Klamat h R iver i n  Or eg on . This under s tanding had been r einforc ed 

by a 1930 opini on of the Attorney Gen eral of Or egon . On Novemb er 10 , 1950 , 
� 

the then -A tt orn ey G ene ral o f  Oregon rul ed tha t the R eclamation � ervic e ,  by 
( 

i t s  f il ings under th e 1905 Act , had acquir ed r ights to th e u se of� such 
� 1 9 S ll 

wa ter a s  h&d at that tiH�e b e sn a�pl ie d  t o  b7n e fi c ial us e, Al th oug h  we 

di sa�r eed with the 1950 op ini on as a mat ter o f  law , a s  a pr ecauti onary 

measu r e  we fil ed another N ot i c e  of I ntention t o  U tili z e  Water und er the 

905 A c t . In thi s l a t e st fil i?g , made in January 1951 , we outl ined sgrv i;e 

�n all p or t i ons of the B a s in which we then cont empla t e d  might b e  s erved 

thr ou g h  a reclamat ion pr oj e c t  and whi c h  wer e then under s tudy a t  the time • 

.!:J) La t er in � th e Cal i fornia Or egon P ower ?ompany made ap�cation 

t o  the � Hydr oel ectr i c  C ommi s s ion for a p ermi t to c o nstrue the Big Bend 

�ant in the Klamat h  Canyon , Al s o  i n  1951 , the C omoany made appl ica-

t i on to the F ederal Power Commi s s ion for a -

I n  b oth its aopl icat ion s ,  the C ompany pr e s ented rev:fdenc whi c h  purported d � .  
t o  show that i t  h a d  o r  c oul d obtain r ight s  t o  the u s e  o f  c ertain quant i t i e s  

o f  wa ter f o r  op erati on of i t s  pr op o s ed plant . At our r ec ommendation, t he 

S e cr etary o f  th e Int er i or interven ed in t h e s e  pr o ce edin� s and obj ec t ed t o  

t h e  COPCO appl icat i on s  o n  the gr ound that the in fa c t  

p o s s e s s  the cla ime d wa t er r i ghts , I t  wa s I nt er i or ' s  p o s iti on that the 1950 

opinion of the Or egon Attorn ey General wa s i mat t er of l aw. M o re � impor tant �h i s  wa s our pos iti on , ba s e d  up on what we t h en b el i ev ed and 

l bel ieve now t o  b e  s ound wa t er s uppl y  studi e s ,  tha t if COPCO ' s  cla ims a s  to 

I 
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it s wat er ri ght s wer e uphel d and wa ter wer e u s ed under t h em f or p ower 

pr duction in the Klamath R iver C a nyon, there adequa t e  wa ter 

ava il abl e in th e Ba sin ab ove K eno to meet the requirement s  of s ub s tant ial 

ar ea s o f  land in Or egon and Cal i fornia whi c h  wer e not the n  under irr igat ion 

and wh i c h  ha ve no other sour c e  than t he Klama t h  R iver for full or suppl e -

wat er s uppl i e s .  

I t  i s  a r a inst thi s fa ctual situa ti on that w e  have pr epa r ed a dra ft 

of r eport outlining th e p o tential u s e s of the water r e s our c e s  o f  the Upp er 

Kl ama th Be:. sin.  1-1.s o f  this dat e ,  n o  offi c i al ag ency h aving jur is d i c t i on in 

th e s e  mat t er s  ha s tai( en authoritative a c t i on to e s tabl ish whether or not 
/!);//

t

,
h

h

.

e

e c o�t.ive �e s  o f  �c. t er ab ove K e� , Or egon , shal l hav� over 

� / · uses o f  wat er f or pr odu c ing hydr o el e c tr i c  en ergy in the Kl ama th R iver 

1 Canyon . Ne ither ha s the Cal ifornia Ore gon Power Company c qmmitt e d  it s elf,. 

Bur e� u of R eclamation to �hat the quant it i e s  of vy__ater are l egal ly 

ava il abl e f or d evel opment o f  irrigated land beyond tha t n ow under irrigat ion -�in t h'.' Klam�th Pr o j e c t .  · In stating thi s  I do not wi sh to l eave a ny inf er en c e  

/ (/ t ha t I am cri t i ci z ing the C ompany for hol d ing to a pos i t i on 1�h i c h  i t  b el i ev e s  

to b e  l egally s ound . I t  i s  th e Compa n  ' s  bus ine s s  t o  defen� it s �r operty 

r igh t s  a s  it c onc eives them to b e .  This s ta t ement o f  t h e  pr e sent 

situati on pr in cipal difficul ty we have fa c ed � in pr o j ec t in g  pos s ibl e plans for Ba sin 

• er- )� 

devel opment • 
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• Recently there have been indi cation s that the Company i s  wil ling 

to c onc e de additional consu.rnptive uses of water within the Basin unde r 

as-yet-undefined conditions . Al so , while our report was b e ing printed, we 

were inf ormed that the Ore gon and C alifornia Klamath Ri ver Commissions , 

acting in c onc ert, had expre s sed themselve s  as favoring a policy under which 

consumpt ive use s  of water would take priority over it s use for powero How-

ever , the s e  expr e s sions were advance d  afte r  our investigation was c ompleted, 

and have not yet be en adopte d formally by the C ompany o r  by any agency 

havin g j uri s diction over the matter . Perhaps a little p atienc e on the 

part of everyone will c larify the pic ture yet ;  

A s  engineers , therefore , we have had t o  make e stimat e s  o f  water 
to pro j e c t  opera ting_ crit eria , 

supply and water re quirement s / to advance potentia-i plans f or basin develop-

ment, and to apprai s e  t he economic j ustifi c at ion of the se plans - all in 

uncertain legal and policy atmosp��re � Eng ineers frequ en tly are faced 
------ ·--- - � 

h unc ertainti e s .  Vve have a too l we employ i n  such c ases . The tool i s  

:JI all e d  an as sumption . f t he as sumption is incorrect , t hen all the 

( � � � 1�alcu;ati ons based on it may b e  incorre c t .  In the pre sent case we assum�j, 
� '@hat power use : of water would be sec ondary to c onsumptive u s e s .  

� Even if thi s  basic as sumption as to water policy i s  correc t ,  it 

� ' doe s  not nec e s sarily follow that the potenti al plans of development we 

• 

have i dentifi ed are also correct . Exc ept for our studi e s  of available 

water sup.pJ,ie s  under hi storic al and pre s ent-day conditions of development, 

all of our inve stigati ons are of reconnai s s ance accurac y. Detailed 

investigations of the many altern ative plans must be ma de before we can 

reconunend to the Commis sioner and the Secretary that any c onstruc tion be 

undert aken by the Bureau of Reclamati on • 
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• Our ba s i c  a s sumption .:l s to wa t er po l i cy has l e d  us to es tima te th e 

ra te of growth of f utur e  irri gat i o n  and do me s ti c  requi reme nt s in t h e  ba s i n .  

Expe rt s can have a field day with th e s e  e s tima t e s . The ra t e  o f  grow th o f  

i rr igatio n ,  mu nic ipa l , and indu s trial demands depend upon l o c c. l ,  r egiona l ,  

and Na tiona l fa c to r s  diff i cult t o  prec.i c t .  Al s o  - and very ir:po rtant - th ey 

depend upon the de si res of very indivi dua l i s t i c  Am er i can farmer s o  

F ro m  a ll I have hea r d ,  qua l i f i e d  reviewers o f  o ur repo rt a gr e e  w i th 

e s t ima t e s  of ava ilable wa t er suppl ie s under both h i s to r i c a l  and pre s ent------- � - ,_ 

aay conditions of cons ump t i ve us e .  All s uch r eviewe rs agr ee wi th us tha t 
v . ..- ,,.---··-...... �' � exi s ti ng , s

.
tora ge ca a c i ty �us t  b e  ti nc rea�ed if tomo rrow ' s  wat er requir e me nt s  

� '1. OJ are to b e  me t !J  However , we ha ve had to e s t imat e  the amo un t s  of wa t er wh i c h  

• 

will b e  ava ilabl e in the fu ture and under c o ndi ti ons of gradually- in cr ea s ing 

cons ump tive us e .  Al s o ,  we h�ve had to e s t ima te a da t e  wh en th e ava i labl e 

s upp ly du ri ng peri ods of dr ou th wou l d  be l es s  than the deman d ;  we did t h i s  
------

to e s tabl ish a po s � ible da te when th e n ew s to ra g e  wo uld have to b e  constructed 

and cos ts incurr ed. 

The r e s ul t  of th i s  pyrami d o f  a s s umpt i o n s  and e s ti ma t e s ,  a nd I us e 

e t e rm advi sedly , i s  a po t e ntial p lan of b a s i n  development . It is no th ing 

mo r e o  And i t  mus t b e  v iewed �n proper per sp ec tive . We b e li eve it is con-

s is t ent wi thin i t s e lf .  That i s, all th e alt erna tives examine d are ba sed o n  th e 

same pyramid� The alt erna t ives , th e re fo r e , can be compared with one a no th e r ,  

b ut no t wi th s o me other pla n ba s ed o n  oth er a s s umpt i on s  a n d  e s t ima t e s .  To do 

so is to a tt emp t  the o l d  trick of con�ar ing app l es and orang e s .  

9 



• An example o f  the i mpo s s ibil i ty of c o mpa ring a lt erna t e  p la n s 

whi ch have b een ba s ed on dis s irnila""' as s umpt i ons and e s tima te s can he s een 

in c on ne c ti on wi th the ro t ential pew er develo pment plan a dva nc e d  by The 

Ca l ifor nia -Or egon P ower Company o Til e f ir s t  pha s e of the p la n i s  the Big 

Be nd No o 2 p ro j ec t .  COPCO, too >  ha s mad9 c er tai n a s s um}; t i on s  a nd e s tima tes 

as to the s tr eamflows whi ch wi ll be ava ilable in t he futur e for i t3 pc t enti al 

dev elopment . The se flows are mur;h la"'.'ger tha n tho s e we u s sd in .i:Jlarrning the 

dev elopme nt o f  the power head b e tw een K e no and Cop c o  La ke o The dispa r i ty 

in wa ter s � es tima t ed by the two agenc i e s  re s ul b s  in ��ly diff e.r ent 

,·\� ,,/J ins ta ll ed -ca a c · ti e s and ene rgy ou tputs and is due to diff eren•ces  in thr ee 

/ / assumptions : f i rs t , we make a ll owa nc e fo r our e s t ima tes o f  growth i n  

co nsu mpt ive us e ;  s e co nd ,  w e  a s s ume that mor e tha n twi c e  as much wat e r  mus t  

• bypas s  a ny diver s ions to pow e rplants for f i s h ; a n d  t h i rdJ we 2.pp.s.r en tly have 

b a e n  mo re con s erva tive than COPCO in c l1o o s ing the runoff yea r s  o n  wh i C! h  t o  

ba s e  e s tim-3. t e s  of cap a ci t i es a n d  ene rgy o utputs " Furth ermo r e ,  COPCO p rop erly �a s s urr,g s t ha t i ts plant s  wi ll b e  oper a t ed as a par t of i ts ent ire sys t em and , the r efc re wo ul d  opera t e  them t o  a gr eat extent a s  p eaking pla n t,.  We did not 

c o n s i der it appr op ria t e in a r e c on na i s sanc e inv e s t igati o n  t o  a s s u me that th e 

hyC.."".'o ele c tric plants we s tu di e d  would be op era t e d  a s  p eaking p lants on a ny 

syr t e mo Thi s  widened s t il l  mo re th e diff er enc es in in s ta ll ed capac i t i e s  o 

Our two �ower s ch emes a re bo th o ran g e s  - n e i th er can b e  c ompar ed with th e 

COPCO appl e e  To me , t h i s  do e sn ' t  mean tha t  th e s i tua t i o n  i s  ho pele s s ; \ 

� perhaps if evel"Jon e  work s  to g e th er , we ca n call th e f i nal p roduc t a p ea ch� 
The a s s umpt io n a s  to opera t ing crit eria als o i s  i mpor tan t in regard 

• 
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to a ny new ma jo toxag ' abov a Link Rive r Dam 
, 

In o rde r  to h ave wa t er 

availabl e in c r i t i ca lly dry yea r s  !or the e st imated growth in i rr i ga tion .... � 
de mand and for power , new s to rage mus t b e  cr ea te d and wa t er s to r e d  t h er e  

mus t b e  carri ed over fro m wet ye ar s t o  dry year s . Ou r s tudi e s to da te s how 

tha t  the mo st eco nomical and effi c i en t  way to se cure th e ne c e s s ary wat e r is by 

dr edging c er ta i n  s hoal area s in Upµ:i r K la math Lake . Thi s s cheme ha s not 

s eeme d  unacc eptabl e to u s  bec a us e the new capa c i ty wo ul d hav e  t o  b e  held 

full for use in dry years . Our operati o n  s t udi es a re bas ed upo n  cr i t er ia 

whi c h  wo ul d requi re lowering t h e  lak e  b elow i t s  pre s en t min imum level during 

only 7 of the pa s t 77 years . In o nly o ne mo nth ou t of the e nt i re p er i od 

woul d the lake level be drawn t o  Eleva t i o n  4130. S .  Th e la ke level wo uld 

fall b elow Elevation 4135 . o  for a total of nin e t een mo nths and below El eva t i o n  

4134. 0  fo r a to tal of fo urt een mon ths o u t  of t h e  7 7  yea rs • 

All the s e  are , howeve r, de tails in th e bro a d  p i c ture o All 

Th e Federa l  Gov ernmen t ,  pr in c ipally the Depa rt ment o f  the Interior , 

ha s  a long re co rd of par t i c ipatio n in Klama th Ri ver Ba s in dev elopment . We 

in t h e  Bu re au o f  Reclama t i o n  a re �ro u d  of th e part we hav e  had in that r e c o rd. 

It i s the pol i cy of t he Admin i s tra ti on to co op era t e  wi th lo cal an d S ta t e  

group s in the dev elopment o f  the wat er and lan d  re source s of t h e  Bas in. It 

i s  not the pol icy of the Admi nis tra t ion to tell yo u how you r  wa ter resour c e s  �re t o  b e  o n e  thing today t o  the 

l } 
t l  
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memb e rs o f  th e K lamath R iver Commi s s i ons of California and O re go n .  Tha t  i s ,  

del iberations sol ely to t h e  ma t t er o f  

t h e  Bas in ' s  f u t ur e  e co no my a n d  the we lfa r e  of i t s  future 

re s ide nts . We t hi nk the Commis s ions s ho u ld co n si der the n e e f.s of the f i shery 
--

along the Klamath R iver abo11e lake Copc o o  We th ink the Commi s s ions sho ul d 

c ons i der th e noe ds of the mi ll ions of wildfowl who funnel thr ou gh th e Klama th 

River fu s in in thei r an nual migra t i on s  to the no rth and s o uth " We think th e 

sho ul d lo o k ,  no t s o l ely a t  th a te r s he d  of th e Klamath 

b ut at a s lightly l a r§, er a rea whi ch forms a natural hydr ologic 

e cono mi c  uni t divided by the Cal if o rnia-Or e gon bounda ry ./ On ce appropria t e  

e c o mmendati ons h ave b een .. mad e  a nd de c i s i o n s  reached by tho s e  a genc i e s  havi n g  

.tur i sdic�i o n ,  w e  in o u r  l o c a l  o f fi ce stand ready t o  s erve i n  any way we can 

c onsi stent w ith t h e  d e c is io ns . The many l e tt ers wh ich the Se cre ta ry of the 

I nterio r ha s w ri t t en t o  Cal i f or n ia a n d  Or egon r e s i deLt s a nd a g enc i e s  on th i s  

s ubj e c t  s tate cl early tha t h e , too , i s  pr epar ed t o  a s s i s t  o n c e  such de c i s io n s  

a r e  rea ch ed. 

Kl ama th Fa lls , Oregon 
O c tober 26 , 1 954 
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C O M M I S S I O N  M EM B E R S  

A . D . E D M O N STON ,  STATE E N G I N E ER 
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Augus t 16 , 1955 

FIRST DRAFT ( AUGUST _2, 1955 ) PROPOSED C ONTRACT BETWEEN GOVERNMENT AND C OPCO 

Mr . Spencer ' s letter of transmittal bearin g date of Augus t 5, 1955 

says , and I quote : 11 If you have any sugge stions ·with respe c t  t o  thi s  

• 

draft of c ontrac t ,  ple a s e  s end them to me n ot la ter than September 1 ,  1955, 

(s o  that our negotiations wi th C opc o may be c oo.e luded expe diti ous ly . •) 
To fac i litate a better understanding of the terms and c on ditions c on-

• 

taine d in this propos e d  c ontrac t ,  I have made an abs trac t c omparing the pro-

vis i ons in this c ontrac t ,  item by item ,  with the former c ontrac t of l21.i, 

and the amen dments and supplements of 1919 and 192Q, thereto . 

Thi s does not appear to be a renewal or an exten s i on of the former 

c ontrac t ,  but an entirely new c ontrac t ,  the e ffec tive date of whic h is 

imme diately �'!-i(;p) exec uti on an d s anc ti on or a�� by the followi ng : 

1 .  The Federal Powe r  C ommis s i on 
, t· � 4 � 

2 .  The Oregon Hydroe lec tric C ommi s s i on //� ,, , ·, �jDjl,-;---3 .  The Ore gon Publi c  Uti lities C onnni s n i on � �euJ� �,.-4. The California Public Utilities C omm i s s i on '} � ' 
As I re ad thi s c ontrac t ,  both�tate s  s eem to be i gri�re d ,  e spec ially 

w:i th relati on to the S tate Engineers and the State Water Resources Boa�s 

having juri�cti on over__J!ate�d watet::us� There is no rec ogni-

ti on that the re exi s ts ei ther the Oregon or C ali fornia Klamath River C�m-

mis s i on or the adminis trative set up proposed in the Compac t for an Interstate 
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C ommi s s i on t o  adminis ter the water an d power which are the s ubj ec t matter 

of thi s c ontrac t . The re is no mention as to how the Go�ment acguired 

these water ri ghts to s urfac e , ground water ,  and storage re servoirs - or 

that the �ter l�ws of b oth �es wi ll be re spec te d .  For be it remembered 

that in 1905 the G overnment was brought into the pic ture bec aus e neither 

State had j uris dic tion over interstate and navigable waters , and the two 

States had acc rued t o  their c redit s ome Ji mill i on dollars from the sale of 

public lands dedic ate d to rec lamation purp os e s . 

There are only � c ontrac ting p��s - the Qov�ent and C �  -

without respec t or c onsiderati on to either State or the pe ople of the Bas in , 
� -

even though the basic rights and privileges all s tem from erants of the two 

s overei gn S tates in 1905.  This c ontract rec orrnizee water use and ri gh ts � - --��the old c ontrac t or the ol:,!_ginaJ__gr�t and the �urpose� for which the 

grants were made , and n ow validates them beyond the right of e i ther State to 

s top . This c ontrac t attempts to validate water ri ghts pri or to 1905 Govern-

/ d.. ,,-<A.z.t...-r·) "­ment ri ghts , but does n ot de fine their nature , extent , s ource or plac �/\ or 

kind of use .  

The authority i n  both c on trac ts - o f  1917 and 1955 - i s  derived from 

"in pursuance of Ac t of C ong . June 17 , 1902" ( 32 S tat . 388 ) ( Rec lamation Ac t )  • 

It was under the provisi ons of this aame Ac t that C ongress authorized the 
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Secretary of Interior t o  c reate the "Klamath Project"  and accept the grants , 

in trus t , of s overeign lands and waters c e ded in 1905 by the two S tates for 

developing for Homestead - and again limited to  this s ame Act of 1902 . 

Again the rec ord s hows that the Government by negotiated purchase ( see 

Lathrop Report #7-C , c opy a ttached ) bad removed all advers e claims to water 

and power except Moore Bros . 205 c . f . s . ;  and for the total sum of $494 , 844 .65 

had purchased rights to  4 ,370 c . f . e . ; had appropriated 15 , 000 c . f . s . ; and 

had c ontrol of water and p ower and reservoir sites for 10 ,000 H . P . of hydro 

This c ontract makes no provision for the maintenance ,  control and oper-

ati on of the waters of the Klamath River - the navigability of waters in Lake 

Ewauna, the Straits , the c ontrol works a.t Ken o ,  l .. cCormick Power Site , and 

the gates at Ady - all of which play an important part in California ' s  pro-

posed plan for Butte Valley' s s ource of water, point of diversi on ,  and return 

water via A dy pumps to the Klamath River . 

This new c ontract is unlike the 1917 c ontract wi th respect to a c om-

plete statement of what takes place at the termination of the 50-year period 

( refer to Article 8 ,  and als o to Phleger testimony, Page 27 ) .  In the former 

one all ri ghts and privilegef; which Copc o derives from the 1917 c ontract and 

amendments cease and determine , as of 1967 . The present c ontract termina-

tion clause at the end of the 50 years has n o  menti on of what happens to the 
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respec tive ri ghts of partie s .  
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August 16 , 1955 

In the new c on tract there a re @g) power revenues ac c ruing to anyon_g_ 

that might be used to �en t he c� of water users s uch as Butte Valley. 

The G o!§T_nment a grees n� to �into the �wer bus� . Arti c le 8 reads , 

" Nothing in t his agreement shall be deemca t o  c onfer on the United States 

or upon any of i t s /� any right to the us e of Klamath water for the 

purp ose of generating ele c tric powe r . 11 ( The �tate of C alifornia or the 

Butte Vall ey Irrigati on Di s tric t ,  as as s i ens or succes s ors to th e �..ireau , 

is forever s::tlf;;i from develo ing nower . ) 

Another method of measuring the value s that wi ll enurs to private 

power is by as king this que s t i on : If C onc o were divested of all of its 

rights to water in the Up er Basin and the value therefor fixed by tho 

parties , what then woul d C opc o or other private r ower be wil ling to pay for 

a 50-year franchise for the exc lus ive ri�ht t o  a definite amount of falling 

water which n o  doubt has a value of a million dollars or more , annually? 

'£here are no ri ghts involved that the G ove rnment alone or with the help 

of either or both S tates does n ot now have the right to extingui s h  for a 

relatively small amount of dollars a s  c onip�red wi th the valuo Of the )0-year 

ri ght to falling water and validati on of rights l ong in dispute . 

The re is �ade�uate considerati on)r,iven in this new c ontrac t ;  in fac t ,  
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the c onside rati on as I read i t ,  is very mu.c h les s than as given in the 

original c on trac t ,  and for the mos t part a c ons ide ration is given by the 

United S tate s to C opc o by c ontinuing ri ghts , privi leges , and properties to 

whic h C opc o would have no right whatever after 1967 . The real c ons i deration 

seems to be l ost sight of . The Government is agreeing in this new c ontrac t 
--

never to c reate any power from the waters of the Klamath River . That ex-
- -· -

elus ive right is handed over with out c ons�ati on to C opc o ,  and no revenues 

from Government p ower wi ll ever acc rue to re duce the c os t  of water f or 

l?utte Val ley an d  ot.her plac es . Nor are there any franc hise payments for the 

privileges of using 61'1ing �hic h ,  under the least c onsideration , 

should be w orth a mil l i on dollars a year . Certainly the c onsideration in 

the 1917 c ontract under whic h C opc o expended a million and a half , or s o ,  

for c onstruc tion of the �and regulatorz works , the building of �es ,  
and the purchas e  of flov1age rights c annot be a c ontinuing c ons ide ration be­

c aus e all s uch rights c e'!_s e  as of� 
If thi s c ontrac t is to be defeated le gally, one of the most pertinent 

bases of a ttack would be a lack of adequate c ons iderati on , and not in th e  
- - � - -----

public interes t . There are(IlO)benef� ts an� urgenc ies tha t are not c om­

pletely c overe d in the exis ting c ontrac t ,  which has yet twelve years to run . 

Let us look at it for a moment from t he stand oint of each o f  the two 

Klamath River Commissions . If s eparate reviews and reports are made t o  the 

Bureau on t his new c ontrac t they will undoubte dly nulJ.ify each o her . If 
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C H APTER 1 47 3 , STATS . 1 9 5 3  

.'ir . WilJ.iam O. Hagelstein - 6 

C O M M I SS I O N  M EM B E R S  

A .  D . E D M O N S T O N ,  STATE E N G I NEER 

P U B L I C  W O R K S  B L O G . ,  SACRA M E N TO 

TE L . :  G I LBERT 2 - 47 1 1 , EXT. 2 7 6 5  

N ELSON C .  BOW L ES 

RT . I ,  BOX 2 0 5 ,  EUREKA , H U M BOLDT C O .  

T E L . :  H I LLSI DE 2 -2064 

F . L .  LATH R O P , C O N S U LTA N T  

4 2 5  Y A M A  STREET, Y R E K A  

August iT6�· · Y
9s�t 20 

they are to h .. ve any weir.ht whatever, in my opini. on , the�Co�sions 

must ac t ��y an d Hntl out whether the two States through the I�ate 

C omJ act an d  the Commis.sion whic is set up to administer are to be parties I 

t o  this new c ontrac t ,  and i f  s o ,  the c ontract must be rewri tten to eive ef­
fec t  to these s o  that the �overeir;n s �s an the reor,le o f  the Basin 
wil J forever be in a p os ition so that there will bee!§? repetition of en­
largements of ri ghts and breaches of c ontrac ts such as the t�o States have 
suffered during the last fi fty years under Government s ole resp onsibili ty . 

State Engineer Edm ons ton ' s letter to the C airman dated July 18 , s tat es that 

V..r . Hage1stcin ' s Arti cle III "vroul d ot a.requately prot � c t  the preference 
ri fhts or uture desirnees to  the us es o. 11at r for <!omcsti.c an irrigation 
purp os e s  in �ither S tate . 11 

C onsiderati on of thi s  new c ontract by our C ommis s i on a"l.d the Ore t: on 

C ommis s i on ,  s eparately and j oint1y , o.f c ours e , now takes prec denc e over 
any c ons i.derati on of articles to a C ompac t which n ow may nE.ver be c ompleted 
because thi s c ontrac t dive :Jts both C omr.i.iss ionn of most of their re5pec tive 

powers an d juris dic tion • 

.Encls . 
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