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MEMORANDUM RE: TESTIMONY OF J. LEE RANKIN, DEPARTMENT 
OF JUSTICE BEFORE HOUSE INTERIOR COMMITTEE HEARINGS ON 
FEDERAL V. S TATE WATER RIGHTS IN THE WESTERN STATES. 

3 Before the Committee were the Budge, Engle and Young 

4 bills relating to a declaration of water right s  for waters 

5 

6 

of the Western States (H.R. 832 5 ,  8347, 8560 -- all 

ide ntical with Senator Barrett's S .  863). Thos e present 

7 for the Justice  Department were Messrs. Rankin , Morton , 

a Warne r ,  and Veeder. Rankin alone testifi ed at the hear-

9 ings on February 22-23, 1956. 

1 0  Mr. Rankin stat e d  that the Federal Government had 

1 1  not yet taken an executive position on the bills before 

1 2  

1 3  

1 4  

1 5  

1 6  

the Committee. He explaine d that his office had prepare d 

a preliminary s tatement which was now 1L.�der consideration 

in the Deputy's office  of the Department. From this 

office the matter would have to be referre d to the Bure au 

of the Budget before a Government positi on could be offi-

1 7  cially taken. Mr. Rankin s tate d however that he could 

1 8  answer any questions of the Committee c oncerning the 

1 9  present s tatus of the law. Several Committee members 

20 express e d  dissatisfaction at the length of time that had 

2 1  elapsed  since the Gove rnment was requeste d  t o  state. its 

22 views on these  bills (over three years) .  Mr. Rankin 

23 wanted Mr. Morton (Assistant Attorney General in charge 

24 of public lands) excused as Morton had no resp onsibility 

25 for water rights on the Federal lands , but would accept 

26 
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the position laid down by the water resources section of 

2 the Justice Department. 

3 Mr. Engle opened by stating that as the House Com-

4 mittee interprets the Pelton Dam case, it has a disas-

Justice 

Department 

Pelton 

5 trous effect on western water law. He said the decision case 

6 appears to mean the Federal Government can use all water 

7 on any Federal reservation with out adherence to State 

a law. E ngle said this is serious because of the long 

9 distance it is necessary to move water in the Western 

1 0  States in order to develop water projects. Engle asked 

1 1  Rankin if this view of the Pelton Dam case was correct. 

1 2  Rankin replied that Engle's statement was correct except 

1 3  for vested rights. Vested rights under state laws are 

1 4  protected under the Pelton case, but if not vested, that 

1 5  is as to all unappropriated waters, then the Pelton 

1 6  decision applies. Rankin says that in Justice's view, 

1 7  the military cannot affect vested rights under state 

1 8  laws, and can only take those rights upon payment of 

1 9  just compensation. 

20 Rankin stated that the problem arises because many 

2 1  state laws concerning water projects are not designed to 

22 accommodate the large scale Federal projects which Con-

23 gress has directed the Secretary of the Interior to con-

24 struct and operate. Rankin asked, "who is going to con-

25 trol--the State engineer or the Secretary of the Interior?" 

26 The dilemma is, as he sees it, that the Federal acts give 
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2 

3 

4 

5 

authority to the Secretary of the Interior to carry out 

certain Congressional objectives, and yet specify at the 

same time that the Secretary of the Interior should 

comply with state laws. At certain points conflicts 

have arisen between the basic Congressional objectives 

Congressional 

mandates 

Federal 

6 and conditions imposed by the States. When this impasse v. 

7 is reached, Rankin says that the Federal Government, �·�· 
8 the Secretary of the Interior, must proceed in accordance 

9 with the superior purpose, namely adherence to the Con-

1 0  gressional mandate for the fulfillment of the project's 

1 1  Federal purpose. Rankin gave three examples where the 

1 2  adherence to state procedures would completely thwart 

1 3  Federal projects. 

1 4  Mr. Engle stated that he saw the problem arising 

1 5  from the diverse state laws, but suggested that in the 

1 6  West the only practical solution was one uniform law. 

1 7  Engle proposed as an answer a requirement trat before 

1 8  the Federal projects which are highly beneficial to the 

1 9  area and individual state can go in, the Federal Govern-

20 ment must have its water rights from the State in hand. 

2 1  In many instances, he states the Federal Government has 

22 moved in and constructed projects without an effective 

23 assignment of water rights from the State governments 

24 necessary for the project. Engle concluded that if it 

25 were made a rule that the Federal Government must have 

26 its water rights in hand under state law before proceed-
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2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

ing with a pro j ec t , then many of the problems that have 

arisen involving a State-Federal c onflict would be c leared 

up, and States wi th burdensome procedures would change 

them in order to obtain the Federal projec ts. 

Rankin stated that the obj ection t o  this was that 

wate r rights c annot be perfected until the proj ect is 

bui lt and water actually put to beneficial c onsumptive 

use . Henc e ,  while the Federal Government may at the 

start of a pro j ec t  have i ts water filings in hand, these 

filings are worthless as a final perfected right , until 

the pr oj ec t  is built and water is applied to the land .  

Rankin gave as an example a situation in New Mexic o 

where several extensions of time were granted t o  the 

Federal Government by the State authorities due to delays 

in proj ect construction , but that after the proj ect was 

1 6  complete the Federal Government was met with the c on-

1 7  tenti on , successfully maintained in the loc al New Mexic o 

1 8  c ourts , tmt the extensi ons had been improper,  and that 

1 9  intervening private w ater rights had acquired pri ority. 

20 Budge and Engle referred to Section 8 of the 1902 

2 1  Rec lamation Act, a s  well a s  the proviso i n  the Submerged 

22 Lands Ac t ,  both of which proc laim state law as governing 

23 water rights in the Weste rn States ,  and asked whether 

24 these did not make it clear that the state law should 

25 govern the Federal Government . Budge ask ed .further 

26 whether his bill would not make the matter even more 
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de fin ite . Rankin s tated t hat Budge1s bi ll woul d not al ter 

2 the Go vernment's pos i ti on for t he Fe deral Go vernment 

3 woul d c ontinue t o  act to carr y out Fe der al pur pos e s  ex-

4 pres s e d  in legis lation , wh ic h  mus t be o verri ding. Rankin 

5 di d not vie w the Budge bill as ceding the ret aine d Fe de ral 

6 pro perty r ight in we s te rn wat er s to the S tate s , b ut as 

7 m e rely g iving the c ontrol t o  t h e  S t ates o f  Fe deral 

a pr o pe rt y. Rankin s ai d  it was a questi on of whethe r th e 

9 S ec re tary o f  the Interi or should govern or should a S tate 

S e cy. o f  

Interi or 

1 0  engineer go ve rn. In his vie w where the S t ate law would v. 

1 1  pre ven t  what Congre s s  has dir ec t ed in a pro ject, a Con-

1 2  s t itutional probl em aris e s , even though Congre ss has 

1 3  dire ct ed that the s tate law be followed • 

1 4  Engle as ke d �f this proble m was one of Cons titutional 

S t ate 

Enginee r  

Constit ut ion 

1 5  law or a problem of c on fl ic t  of s tatute s .  Rankin re plied v. 

1 6  that the c on tr o l  an d dir e cti on of Federal property under 

1 7  the Cons titution must be in the han ds of the Pres ident 

1 8  o f  the Uni t ed S t ate s , s tating t hat c ons titution al ly t he 

1 9  S tate s c ould not be gi ven c ontrol over Fe deral pro pe rt y. 

20 Budge as ke d, "What i f  my bill wer e  pas se d and then 

2 1  the Hell's Canyon bill we re pas s e d ,  woul d this abro gat e 

22 State laws on the Snake River?" Rankin re pli e d  th at if 

23 the S tate laws woul d  interfere wit h  the Congre s s ion al 

24 purpos e in the ope r ation of the proje ct , then the Fe der al 

25 law wo uld have to gove rn, as s uming the pro je ct is pr o -

26 pe rl y author ized by Congr es s  under its Cons tituti onal 
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1 0  
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1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

powers. If properly authorized, this result follows be-

cause the Constitution is supreme over state laws. 

Aspinall asked who owns the water, either appropriated 

or unappropriated, on state or Federal or private lands. 

Rankin replied that he conceives the question of 

ownership as a property matter. He stated that he had 

never found any statute which cedes or gives to the 

States the Federal property right in the water. The 

Desert Land Act he views as only giving the right to 

appropriate under state law. Congress in that act simply 

separated the water f rom the land. Before that statute 

the two were together as a "bundle of rights". Rankin 

stated that there were no words of conveyance, in any 

Federal s tatute kn01vn t o  him, of the initial Federal 

ownership of the water rights, and the mere fact that 
the Desert Land Act prescri bed State procedure for the 

perfecting of water rights in individuals did not mean 

that the State is the source of the water right s. Rankin 

stated f urther that the fact that "beneficial consumptive 

use11 is the measure of right in the Western States does 

not change his analysis as the Federal Government has 

simply retained the property right or power to "use" 

the water. 

Mr. Budge asked if the Federal Government had not 

relinquished sovereignty in the West ern States and there-

26 by lost its right over the waters. Rankin replied in 
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2 

3 

4 

the negative and said this was a property question. 

Budge asked what the result would be if Congress passed 

some sort of a quit-claim deed to these water rights. 

Rankin replied that this would put the Federal Government 

s out of the reclamation business. 

6 Mr. Budge asked if a compact between States, ratified 

7 by Congress, would bind the United States in its deter-

Effect of 

Quit 

Claim 

Deed 

Interstate 

Compact 

8 minati on of water rights. Rankin replied that the Supreme does 

9 Court has held that an interstate compact does not bind 

1 0  the United States unless the United States expressly so 

1 1  agrees. He gave as an example the Colorado River Com-

1 2  pact. He stated that with respect to the Colorado River, 

1 3  Arizona asserted in the Supreme Court that the Federal 

1 4  Government had no permission to proceed vd th Boulder Dam 

1 5  without the p:?rmission of the State engineer. The 

1 6  Supreme Court threw out this position and held. the PrO'-

1 7  ject could proceed without Arizona. Rankin s tated that 

1 8  if a law like the present proposed bills had been in 

1 9  effect at that time, there might possibly be no Colorado 

20 River development as we presently have it today. (�·!· 
2 1  Hoover Dam and All-Amer ican Canal) 

22 Mr. Rankin was asked specifically if there was any 

23 Constitutional objection to the proposals contained in 

not 

bind 

Gov't. 

Colorado 

Hoover 

Dam 

Objection 

to bills 

24 the bills. Rankin replied that there could be if they on 

25 were construed so as to delegate control of Federal 

26 I property to
. 

the States, and cited the Knickerbocker case, 
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where the Supreme Court held that Congress could not 

2 delegate its exclusive constitutional powers. Ranki n 

3 admi tted that Congre s s could quit claim away its 

4 Western water rights by language simila r to that in the 

s Tide Lands Legislation, but he insisted that the present 

6 bills only hand over control to the States and hence 

7 raise serious constitutional questions, i.e. Knicker-

8 bocker. 

9 With respect to F ederal reservations, Rankin stated 

1 0  that it is not the date of the reservation, b ut t he date 

1 1  of the Federal appropriati on of wate r on the reservation 

1 2  that the Government is relying on. ( That is with re spect 

1 3  to water flowing from the reservation) Rankin admitted 

1 4  that prior appropriations of water flowing f rom Federal 

1 5  reservati ons will take priority over subsequent Federal 

1 6  uses on the r eservation. Subject to prior vested appro-

1 7  priative rights however, the Federal Government has the 

18 right to make any beneficial use of reservation waters 

1 9  that it deems proper. The vali dity of these Fed eral 

20 rights will rest on the theory of prior appropriation. 

2 1  Concerning unappropriated or flood waters caught by 

22 the Federal Government in its stru cture s, Rankin asserted 

23 the United Stat es has the right, through Congressional 

24 direction, t o  do whatever it wants with them. Congre s s  

Congress 

cannot 

delegate 

exclusive 

Constitutional 

powers 

Federal 

res erva ti ons 

v. 

date of 

appropriation 

Prior 

vested 

rights 

validity 

rests on 

prior 

appropriation. 

States have 

no control 

25 has the final deter mination and the States have no con- over 

26 trol over their distribution. Many Federal Projects , 
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Nr. Rankin said have the distribution of this water as 

2 the justification f or their authorization. 

3 On the issue of "vested right s" Young of Nevada 

4 asked Rankin if the Government would recognize as 

5 

6 

7 

8 

9 

10 

11 

12 

nvested" a Nevada law wfi..ich appropriated to the State 

all of the unappropriated water in t he State. Rankin 

replied no because that would not be a "valid appro-

priation° in that it depar ts from the customary western 

view of how a vested right can be acquired. Rankin 

stated that "vested right" criteria comes from "tradi-

tional criteria throughout the West." 

Rankin concluded that in his opinion the proposed 

13 legislation is (1) unnecessary and (2) if passed, might 

14 hinder prop er control of existing projects and block 

15 future projects. 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

26 
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Section 27 - Vested Rights 

Problems of change through Legislation 
Precedent - State created Rights 

in flowing waters 

Encroachments 

Flood Control Act 1944 
Legislative Remedies 

State Authority must be defined 

Specifically 

Control of Non-Navigable Western Waters 

Constitutional Power 
and Legislative Restraint 

Deschutes River 
U. S. Supreme Court 

Federal Ownership - Oregon 51% 
Nevada 85% 

Statutory and Constitutional Provision 

Federal Power Act 

and the Constitutional Issue 
3 Sources of Authority 
basis of Oregon's challenge 

Original Ownership of Power Sites 

Analysis of Proprietary power 
for regulatory purposes 

Deschutes Decision Insulates Licensee 

U. S. Court of Appeals 

Permissive License could not clothe 
Licensee with immunity 

Federal-State Authority over public Lands 

Congress shall have power 
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Power Reserved to U. S. Constitution 

Art. IV, Sec. 3, Clause 2 
Power Over Original amain 

Recognized in Enabling Acts 

Congress Powers Absolute 

Grazing Permit 

Possessory Interest 

State Police Power extends over Domain 

San Francis co Restricted License 

Conditional License 

Proprietary Power as it affects 

ater Rights 

Water Right Theories and the effect 

of the Deser� Land Act 

California Doctrine - Colorado Doctrine 

U. S. Patent Protected Vested Water 

Rights in Ditches and canals 

Acquisition of Water Rights against 

Federal Interest in Public Lands 
Provision of Desert Land Act 1877 

Act of 1897 regulating use 

of water within . F. 

Conco v. Beaver Cement 

Government as owner of land and water 
Power to dispose of together 

or separately 
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R E SOLUTION OF THE EXECUTIVE COMMITTEE 

That the E xecutive Committee 

Prepare a Concise Statement of 

The Issues Involved 

Summarize Current Practices 

by Federal Agencies 

Future Implications of these Practices 

with respect to observance of State Water Law 

Enumerate the Points of Conflict 

Epitomize the Reasoning 

Supporting the Various Views 
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March 7, 1956 

CONTROL OF WESTERN WATERS 

1 .  The Constitutional Issues. The Federal Power Act 

derives its validity from three principal sources : (1) 
the Federal cormnerce power which applies, per se, to 

activities on navigable waters; (2) the comparable 

commerce authority over a ctivities on nonnavigable waters 

which affect navigable waters; and (3) the proprietary 

power of the Federal Government over its property, 

including the public lands. The rather sweeping power of 

the Federal Government under the commerce clause of the 

constitution seems to be generally recognized; but the 

recent decision of the Supreme Court based upon the third, 

or proprietary, power in the case of "The Federal Power 

Cormnission v. the State of Oregon, et al" ( 349 U. S. 435) 

16 has raised questions c oncerning legislative control of 

17 the exercise of t he latter (proprietary) power. The 

18 cited decision, generally referred to as the Pelton Dam 

19 decision, upheld the validity of a license issued by the 

20 Federal Power Commission to construct a hydroelectric 

2 1  project on lands of the United States, withdrawn for 

22 power purposes , on a nonnavigable stream, wholly within 

23 the State of Oregon without the consent of the State, in 

24 fact over the strenuous objections of the State, in effect 

25 asserting that the proprietary interest of the United 

26 States, arising from its ownership of the power site, 
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enabled it to grant its licensee immunity from the 

requi rements of State regulatory law. The Federal 

Government owns much of the land in the Pacific North-

west s tates. Many of the remaining power sites in the 

region are on streams flowing through Federal lands. 

These power sites  have been reserved. There are other 

Federal reservations in the area, including military, 

Indian , public, etc. , which may fall within the purview 

of the Pelton Decision. Accordingly, State officials 

feel that for practical purposes they have lost control 

of the use and appropriation of their waters insofar as 

the Federal Government and its licensees are concerned 

and desire to regain control by legislative enactment. 

As to other than the Federal Government and its licensees,  

the State still retains its authority . A more elaborate 

and detailed discussion of the legal issues involved is 

attached as Appendix A hereto. 

2 .  Laws of the States Relative to Appropriation and 

Immunity 

to 

licensee 

Other 

Federal 

res ervati ons 

Legal 

issues 

Water 

19 Use of Waters. The water laws of the Pacific Northwest laws 

20 states generally provide that : the ownership of wate r  is 

2 1  in the public; the be neficial use of water is a public 

22 use ;  water rights can be obtained only by observance of 

23 prescribe d procedures; and priorities of use are those 

24 prescribed. Appendix B suunnarizes briefly the State 

25 water law doctrines pertinent to this discussion. It is 

26 the consensus of the State officials primarily concerned 
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with water c onservation and us e that all Federal agenc ies , 

2 and their lic ensees , should obse rve and comply with State 

3 laws in carrying out Federal responsibiliti es or exer-

4 cising the rights c onferre d by Federal license . This 

s opini on extends t o  navigable as well as nonnavigable 

6 streams , floo d  c ontrol generally excepted . The laws 

7 which the Federal agencie s  an d their licensees should 

a observe are not only those directly relate d t o  the appro-

Fe de ral 

re sponsibilitie 

Navigable 

and 

nonnavigable 

9 priation ,  use and c ontrol of waters for domestic uses , Uses 

1 o stock watering , agricul ture , industry, and power develop-

l l  ment , but als o inc lude thos e relating t o  fish sanctuaries , 

12 recreation areas , polluti on abatement and the like . 

13 3 .  Practic es of Federal Agenc ies . The Federal 

14 agenc ies in the Pac ific Northwest primarily concerned 

15 with water use and c ontrol include the Bureau of Rec lama-

16 tion , C orps of Engineers , Federal Power C ormni�sion ,  

17 Department of Agriculture , and to a le sser extent c ertain 

18 other agenc ies . Practices of the Federal agencies may 

1 9  be summari zed as follows : 

20 a .  Department of Interi or 

21 ( 1) Bureau of Rec lamation . The Bureau of 

22 Rec lamati on ' s  ac tivities with respect t o  c ompliance with 

23 State water laws are governed by Secti on 8 of the 

24 Reclamation Project Act of 1902 . That Ac t spec ifically 

25 requires the Bureau to c onform t o  its activities to 

26 Sta te wat er laws , and this has and will continue to be 
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the prac tice in this regi on .  The Pelton Dam dec ision 

2 will in no wise modify this policy . 

3 ( 2 )  Bureau of In dian Affairs . The water 

4 rights for Indian lands are bas ed primarily upon a 

s Supreme Court dec ision in 1908 c ommonly referred to as 

6 the Winters Dec is i on (Winters v .  U .  S .  207 U .  s .  564 

7 ( 1908 ) with the result that in most cas es no reference 

a is made t o  state water laws . There are s ome excepti ons 

9 to this proc edure , one of wh ich i s  on the Fort Hall 

1 0  Project in Tdaho where water rights were established 

1 1  through partial procedures under state law .  It i s  not 

1 2  antic ipated that any instructions will be is sued or any 

1 3  modificat ions of existing p rocedures made as the result 

1 4  of the P elt on Dam dec i s ion. 

1 5  ( 3 )  National Park Service . The Park Servic e  

1 6  follows no unif orm policy with respec t  to the observance 

1 7  of State laws in the c onsumptive use of water although 

1 8  on oc c as ion f ollows State procedures in perfecting rights 

1 9  for water use in c onnect ion with Nati onal Park fac ilities . 

20 No change in existing practices is c ontemplated as a 

2 1  res ult of the Pelton dec is i on .  

22 (4 ) Bureau of Mines. The work of the Bureau 

23 is s o  remotely c onnected with the c on sumptive use of water 

24 that application of State water law to its activities is 

25 largely ac ademic . 

26 
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( 5) Bonneville Power Administrati on . With Bonneville 

2 c ertain exc epti ons this agency files for and obtains water Power 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5 

right s  under applic able Stat e  law for the water c onsump-

tively us ed in connec tion wi th its ac tivities and 

installations . It is c ontemplat e d  that the prac tice of 

following S tat e law will be applie d unif ormly in t he 

future . 

(6 ) Bureau of Land Managemen t .  I t  is t he 

p olicy of the Bureau of Land Management to file un der the 

vari ous Stat e wate r  laws on water developments on whic h  

Government funds are o r  have be en expende d ,  a n d  wh i c h  

are c onstruc te d  o n  public lan ds ,  o r  on othe r  lands under 

an e asement to the Uni ted S tate s . The current prac tice 

with resp e c t  to water filings varies wi th the States , 

with th e  nature of the wat er developments ,  and with the 

1 6  fee s  t o  be pai d. In I daho where the filing fee i s  

1 7  nominal and where the informati onal requirement s  c an  

1 8  usually be sati sfied without detaile d surveys , filings 

l 9  have been made and are currently being made . In Oregon 

20 a Bureau program t o  s ec ure the benefits of fi ling with 

2 1  the S tate was initiate d but n ot carrie d into pract ic e ;  

22 this was due c hie fly to Bure au reorganization and 

23 changes in pers onne l ;  res umpti on of work on this program 

24 is under c ons iderati on . In Washington and Nevada filing 

25 fee s  are a deterrent , but there are als o other reas ons 

26 for not filing . In Washington there are no grazing 
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districts , and the c omparatively few developments are on 

2 Section 15 lease d lands . In Nevada the viewpoint is 

3 

4 

s 

6 

7 
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9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

held that becaus e of water appropriations already made 

to  othe rs little benefit would acc rue to the Bureau by 

further filings "With the State . Current practices and 

policies wi ll not be changed because of the Pelton Dam 

decision.  

( 7 )  Fish an d  Wildlife Servic e .  I t  i s  the 

policy of the Fish and Wildlife Service to c omply in 

full detail with th e  water laws of the respective S tates . 

No change in that policy is  c ontemplate d  because of the 

Pelton Dam deci si on. 

b.  Department of Connnerc e .  While activities of 

the Department of C omnerce  relating to  water res ources 

may not be entirely harmonious with existing  State laws , 

there have been no conflic ts apparent. No change in 

existing practices is contemplated . 

c .  Department of Health, Education and Welfare . 

While no formal instructions have been issue d, it is the 

policy of the Department t o  comply with all State water 

laws which apply to the activities of the Department . 

No change in this  policy is c ontemplated by reason of 

the Pelton Dam decision .  

d .  Department of Agriculture.  All bureaus of 

the Department have and wi ll continue to comply with 

26 State water laws in carrying out their pertinent activities • I 
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No modi fication o f  this policy is c ontemplated as a 

res ult of the Pe lton Dam dec i s i on .  

e .  C orps of Engine e rs ,  Department of t he Army . 

The C orps of Engineers doe s c omply with S tate water law 

in e s tablis hing water rights f or thos e small an d occ a-

s i onal bene fic ial c onsumptive us es require d  at its 

vari ous fac ili ties . It doe s not c omply with pr oce dures 

pres c ribe d by S tate water law in c arrying out i ts maj or 

re sponsibilities for flood c ontrol and navigati on al-

though it attempts and will c ontinue to c onduct its 

ac tivi ties in harmony therewith . The Pelton Dam dec i s ion 

wi ll have no e ffec t  on t his policy . 

f .  Federal Power C ommi s s i on .  Applicants for 

lic enses are require d to submit evidenc e  satis fact ory t o  

the C ommis s i on of c ompliance wi th S tate laws and, ins ofar 

as water rights are conc e rn e d ,  this is in the fonn of a 

c opy of a S tate water permit or a stat ement or evidenc e 

as t o  what s teps have been taken t o  obtain a S tate p e rmi t  

i f  required .  Lic ens e s  have be en i s s ue d  where S tate per-

20 mits have n ot been obtaine d  but applic ati ons therefor 

2 1  have been made . The C ormni s s i on as sures that each lic ense e  

22 will be requir ed to comply with all S tate laws whic h are 

23 not in c onflic t  with th e provi s i on s  of the Federal Power 

24 Act .  Where both Federal and Sta te authority are require d  

25 for construc ti on ,  one or the othe r  agenc y mus t ac t firs t 

26 and in s ome cases a State will n ot act until a Federal 
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Power Commi ssion license has been obtained. 

2 Section 27 of the Federal Power Act express ly 

3 saves from interference vested water rights acquired 

4 under State law for irrigation, water supply, and 

5 similar uses . 

6 The Commission ' s practice has not been 

7 changed by reas on of the Pelt on Dam decisi on. 

8 4 .  Problems of Change through Legi slation . I t  

9 appears that State interest s  desire as a minimum that 

1 0  Federal agencies an d licensees c omply with State statutes 

1 1  relating to the c ontrol , appropriati on ,  use and distri-

1 2  bution of water applied t o  beneficial c onsumptive uses , 

1 3  including power , although the latter i s  usually not 

1 4  classified as a c onsumptive use . The difficult problem 

1 5  is presented, however , of determining which State laws 

1 6  are to receive Federal c ompliance . Are purely regulatory 

1 7  statutes which represent the exerci se of State police 

1 8  power t o  be applied t o  the Federal Government ? 

1 9  There i s  the. historical precedent of Federal 

20 reclamati on law, which since 1902 has required that the 

2 1  U. S .  Bureau o f  Reclamation observe s tate laws governing 

22 "the c ontrol, appr opriati on , use , or distributi on of 

23 water used in irrigation * * * . " It might be proposed 

24 that this pattern be adopted and applied t o  all Federal 

25 agencies and licensees; but reclamati on law rec ognizes 

26 only state-created property rights in flowing waters and 
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doe s n ot treat wi th the question of State police power . 

2 I t  is improbable that the Rec lamati on Ac t gives the 

3 individual s tates a ve to over any or all Fede ral rec larna-

4 ti on proje c ts within the State . S ec t i on 27 of the 

s Fe deral Power Act already give s equivalent prote c ti on 

6 against encr oac hment on ves te d  property rights by Fede ral 

7 lic ens e es , an d  t he Flood C ontrol Act of 1944 adopts the 

a spirit of s tat e wate r law by subordinating navi gati on 

9 us es t o  bene ficial c ons umptive us e s . 

1 0  I f  le gis lati on should be enacted provi ding for 

1 1  Fe deral c omplianc e with all S tate laws , inc lu ding those 

1 2  promulgate d in the exerc i s e  of S tate p olic e p ower and 

1 3  extending t o  navigable as well a s  nonnavigable waters , 

1 4  questions of c onstitutionality w ould be rais ed, s ince 

1 5  what w ould follow from suc h  l egislati on woul d  not be a 

1 6  partial and c ons i dere d withholding of Federal authority 

1 7  under t he c ommerc e and property c lauses of the C onstitu-

1 8  tion ,  but a t otal abandonment of such authority. Addi-

1 9  tionally ,  such legis lati on might uns ettle a large body 

20 of law relating to Fe deral-Stat e  re lationships an d  

2 1  require many years o f  litigati on t o  c lari fy i ts te rms 

22 and determine its limitati ons . As suming ,  arguendo , its 

23 validity from a c onsti tuti onal point of view , its pas s age 

24 would have far-reaching implicat i ons . It w ould sweep 

25 away t he Federal supremacy flowing from the c ommerc e 

26 and property claus es and subs titute theref or numerous 
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local statute s ,  p olic i e s  and proc e dur es ; an d  it would 

2 substitute all State laws , not ire rely that body of loc al 

3 rules c onc e rning property rights in flowing waters suc h  

4 as are inc orporate d  in rec lamati on law at pres e nt . C ompre-

s hens ive development of the re gion ' s res our c e s  would then 

6 bec ome s ub j ec t  to the provisi on s ,  frequently c onflic ting , 

1 of the laws of the s everal s tates in the re gi on . C ompre -

a hens ive development under thos e c onditions w oul d  be most 

9 c omplex an d  imp os e  acut e  adminis trative problems . Crea-

1 0  tion of an inters tate bo dy with authority t o  harmoni z e  

1 1  differenc e s  might bec ome a nec e s s ity. C ons equently, i f  

1 2  it i s  the Pelton nam dec is i on whic h  i s  t o  b e  set a s ide by 

1 3  legislat i on ,  such le gis lati on should be spe c i fically 

1 4  wor de d t o  make its intent abundantly c lear that C ongress 

1 5  plac e s in t he S tates authority over the c ontr ol , us e and 

1 6  appropri ati on of water in nonnavigable streams fl owing 

1 7  over or through public lands whe ther or not power reser-

1 8  vati ons or other re s e rvations have been made t he re on . 

1 9  

20 

2 1  

2 2  

23 2 Attac hments 
24 1 .  Appendix A 

2 .  Appendix B 
25 

26 
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CONTROL OF NONNAVIGABLE WESTERN WATERS : 

CONSTITUTIONAL POWER AND LEGISLATIVE RESTRAINT 

When the state of Oregon appealed to t he c ourts the 
1 

Federal Power Commission ' s decision ,  granting over  the 

State ' s  objections , a license to the Portland General 

Electric Company to c onstruct a power dam at t he Pelton 

site on the nonnavigable Deschutes River in Oregon , the 

possibility arose that the long mooted question c oncern-

ing the extent of Fe deral authority over wes tern non-

navigable wat ers would at least be decided. While the 

controversy reached and was disposed of on its merits by 
2 

the highest  c ourt of the land , it is debatable whether 

the practical statutory as well as the theoretical 

Constituti onal issues were fully settle d as the result 

of thi s decisi on .  The purpose of this article is t o  

inquire into the developments in C onstitutional law repre-

sente d by this decisi on and the prac tical results there of , 

including some of the c lamor for change by legislative 

intervention .  The is sue is  not unimportant practically, 

nor the case a rarity, however ,  despite the statements 
3 

of some writers . 

23 1 Portland General Electric C o . , 10 F . P . C . 445,  92 P . U.R .  
( N .  s . ) 24 7 ( 19 Sl) • 

24 
2 Federal Power Commission v .  Oregon , __ u .S . 

25 (Advance p .  738, 19 55) . 
, 99 L .Ed .  

Dam 

De s c hut es 

River 

u .  s .  

Supreme 

C ourt 

26 
3 e . g . Schwartz , Federalism and Anadromous Fish, 23 Geo .  Washington Law 

Review 535 ,  547 (1955); Note , 68 Harvard Law Review 382 , 383 ( 1954 ) . 
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23 

Practically every potential power site in Oregon ,  

where the Unite d States owns 51% o f  the land, has been 

federally reserve d and falls under the Supreme Court ' s  

dec isi on .  Every principal power site in Washington is 

s imilarly c overed,  and every maj or stream in that s tate 

is affected because of the many Indian reservations , 

army installations , national forests and Atomic Energy 

Commission reservaticns wi thin the s tate . A specific 

c ontroversy pursuant to this dec is i on has already ris en 

between state and federal authorities in Nevada where 

approximately 85% of the state ' s  land area belongs to 

the federal government. The Commanding Officer of . the 

Naval Anununition Depot at Hawthorne , Nevada , serve d 

notic e on the State Engineer that applications under 

state law for rights to appropriate water from wells 

were being dropped as unnecessary following the Supreme 
4 

Court ' s decision.  The s tate-federal controversy is  a 

real and vital one , acc ordingly, intensified by the 

failure of the parties to agree even on the nature of 

the issues involved .  A brief statement of the s tatutory 

and C onstitutional provisi ons involved should serve to  

outline the area of  this c ontroversy to  be explored. 

24 4 See statements of the state engineers of Oregon , 
Washington , an d  Nevada , filed with the Columbia Basin 

25 InterAgency Committee at its 84th meeting on 
November 16 , 1955. 
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THE FEDEFAL POWER ACT AND THE CONSTITUTI ONAL ISSUE 

2 The Federal Power Act derives its Constitutional 3 S ources 

3 regulatory authority from three s ources : ( 1 ) The fe deral of 

4 c omnerce power which applies per se to  activitie s  on 

s navigable waters , ( 2 ) the comparable c ommerc e authority 

6 over activitie s on nonnavigable waters which affect 

1 navigable waters , and ( 3 )  the proprietary power of the 
5 

a federal government over the public lands . The sweeping 

9 power of the nati onal government ac ting under the c ommerce 

1 0  authority has been dec lared on innumerable occasions by 
6 

1 1  the Supreme Court . Its exercise has been upheld even 

1 2  though attended by the same incidents which attend the 
7 

1 3  exercis e o f  s tate police power . It  is  the regulati on 

1 4  bas ed on the third s ource ,  the propri etary power,  however ,  

1 5  which was challenged by the State of Oregon ,  and i s  the 

1 6  subject of inquiry here . The Supreme Court had hereto-

1 7  fore meticulously avoided deci ding the boundary between 

1 8  state and federal authority in cases where the federal 

1 9  

20 
5 These sources of power are set forth in the Act , 

2 1  16 u .s . c .A . 797 ( e ) , 817 . 

22 6 e .  g .  United S tates v .  Rio Grande Irrigati on C o . , 
174 U .S . 690 (1899) ;  Oklahoma v .  Atkins on , 313 U .S . 508 

23 ( 1941 ) ; Ashwander v .  Tennessee Valley Authority, 297 
U.S . 2 88 �193$) . 

24 
7 United States v .  Appalachian Electric Power Co . , 

25 311 U.S . 377 (1940) . 
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government has s ought to invoke this power wi th respect 
8 

2 to nonnavigable waters on the public lands . But the 

3 issue was presented expressly in the c ontest between 

4 Oregon and the Fe deral Power C ommission ,  the former 

s asserting the s tate power to  protect its fish  res ourc es 

6 against injury by a fe deral water-power licens e� , the 

7 latter asserting that the proprietary interest of the 

a Unite d States ,  ari sing from its original ownership of 

9 the power site in Oregon , enables it to  grant its 

1 0  licensee immunity from state police power . 

1 1  Strict  logical analysis is  made difficult at the 

1 2  outset since  the proprietary power as a basis for the 

1 3  jurisdicti on of the Federal Power Commission i s  s ome-

1 4  thing of an anomaly when c ompared  with the regulat ory 

1 5  purp oses of the Federal Power Act . S o  much of the Act 

1 6  as rests on the c ommerce power of the fe deral government 

1 7  seems a logical regulat ory expression of this  power; in 

1 8  such c as es the power to regulate would appear t o  be as 

1 9  great as the sweeping power of C ongres s  over  commerce , 

20 and of like character . But the ownership by the federal 

2 1  government of  the public land in  the s everal s tates does 

22 not necessarily imply the same grant of extensive regula-

23 tory authority. Nevertheles s ,  this c onceptual distinction 

24 

25 

26 

8 See disc us s ion and citations infra , at page 
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6 

was not c onsidered by the Supreme Court in a recent cas e  

approving a Federal Power Connnission license involving 
9 

far reaching regulatory requirements . On the other hand, 

it must still be note d that regulatory acti on approve d 

under the property power in that cas e  was regulatory 

action affecting only th� licensee and c onditi oned on 

7 acceptanc e  of a licens e .  The regulation propos ed by th e  

s Federal power C ommis si on on the Des chutes would affect 

9 third parties , how ever , subordinating their interests t o  

1 0  that of the licensee who is  t o  be insulated from the 

1 1  police power an d  the s overeign policies of Oregon as 

1 2  expre ssed in its laws • This i s  clearly a new departure 

1 3  in regulat ory action under a proprietary jurisdiction • 

1 4  And although the fac ts indicate that there might have 

1 5  been grounds for asserting the applicability of commerce 
10 

1 6  authority to t he Deschutes River, the Federal Power 

1 7  Commiss ion chos e t o  rest its case entirely upon the 

1 8  property powe r of the United States over its public 

1 9  lands . 

20 

2 1  

22 9 Federal Power Commis sion v. Idaho Power Company, 
344 U . S . 17 (19S2 ) .  

23 
10 See the argument c ontained in Schwartz , op . cit . ,  

24 note 3 ,  at p .  542-544 . 

25 
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Thus , it is not surprising to note the maj ority hold-

ing of the Court of Appeals for the Ninth Circ uit that 

the Federal Power Commission c ould is s ue only a perrnis-

sive license  under these fac ts , that as the owner and 

proprietor of the land where the dam was to be built , 

the United States c ould impose c onditions upon a licensee 

or even deny a license , but that the Unite d States could 

a not clothe its licens ee with immunity to State law. But 

9 before discussing the C ons tituti onal Lmplicati ons of the 

1 0  Supreme Court ' s  reversal of the Ninth Circuit ' s  holding , 

1 1  it may prove worth while to review some of the general 

1 2  federal and C onstitutional law relating t o  the divisi on 

1 3  of s tate and federal authority over the public lands , 

1 4  before proceeding t o  the specific que s ti on of the divi-

1 5  sion of that authori ty as it relates to waters on the 

1 6  public domain. 

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 
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THE DIVIS ION OF 

2 FEDERAL-STATE AUTHORITY OVER THE PUBLIC LANDS 

3 Full, complete, and unshared sovereignty by the 

4 Federal Governme nt over defined land area within the 

5 Uni ted States is enjoyed only in those cases which fall 

6 within Art I , Sec . 8 ,  Clause 17 of the Constitution, 

7 which provides that the Congress shall have power : 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

"to exercis e  exclusive Legislation in all 
cases whatsoever, over such District ( not 
exceeding ten Miles square ) as may, by 
Cession of particular States, and the 
Acceptance of Congress, become the Seat 
of the Government of the United States, 
and to exercise like Authority over all 
places purchased by the consent of the 
Legislature of the State in which the same 
shall be, for the Erection of Forts, Maga­
zines , Arsenals, dock-Yards, and otter 
needful Buildings; "  

This Constitutional provision has been construed as 

inapplicable to acquis ition of State land, even wi th 

State consent, unless there has been express cession 
11 

of legislative authority .  It is clear that this 

exclusive jurisdi ction provision does not govern the 

state-federal relati onship with respect to the public 

22 11 Silas Mason Co .  v. Tax Commission of State of 
Washington, 302 U. S. 186 (1937) ;  James v .  Dravo 

23 Construction Co . ,  302 U . S .  134 ( 1937);  
Atkinson v .  State T ax  Commission of Oregon, 

24 303 U . S . 20 (1938) . 
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23 

12 
lands . Cf . Wils on v .  C ook , where the C ourt s tated : 

"Upon admissi on of Arkansas to  statehood in 
1836 upon an equal footing with the original 
s ta te s , (Act of June 15 , 1836 , c 100 , 5 Stat . 
50 ) the legi s la tive authority of the s tate 
extende d  over the federally owned lands with­
in the s tate , t o  the same extent as over 
similar prope rty held by private owners , save 
tha t the state c ould enact no law which would 
c onflic t wi th the powe rs res erve d t o  the 
United St ates by t he Cons ti tuti on . "  13 

But it i s  the excepti on re ferred to in the foregoing 

statement that is  pr esently of inte rest . The power 

reserve d to the Unite d S tat e s , with respec t t o  the 

federally owne d land s wi thin the S tates is express e d  

in the C onstitution a s  the power : 

"to dispose of and mak e all nee dful Rules 
and Regulat ions respecting the territ ory or 
othe r prope rty belonging to the Unite d 
Stat es . "  14 

I t  is  the nature an d  extent of this property p owe r, 

le s se r  than full s overe ignty but s omething more than the 

mere inc idental powers of land.lordship , that this paper 

purports to make the obj ec t  of inquiry .  And it was this 

s ame que s ti on ,  it is  submitte d ,  which was t he c ritical , 

though largely undiscuss e d ,  issue dec i de d  by the Supreme 

C ourt in Fe deral Power C ommission v .  Oregon . Whether the 

que sti on was , f or practical purposes , fully decided,  or 

24 12 3 2 7 u. s . 4 7 4 ( 19 46 ) • 

25 13 327 U . S . 474 , 48 7 . 

26 14 U. S .  C onst . ,  Art . IV, Sec . 3 ,  Clause 2 • 
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whether its decisi on leaves the area of c ontroversy 

2 substantially undiminished,  wi ll be further c ommented on 

3 below.  

4 The United States ' original owners hip of the public 

5 lands in the Wes tern States arises  from the treaties and 

6 agreement s of cession made by the Unite d  states with the 

7 former s overeign owners or c laimants . Such ownership 

8 was recognize d by the various enabling acts admitting 
15 

9 these states to membership in the Uni on .  Cases appealed 

1 0  t o  the Supreme Court of the United States early estab-

1 1  lishe d  the principle that as proprietor of the public 

1 2  lands t re  United States had powers under the Property 

1 3  Clause far greater than those incident to  ordinary 

1 4  ownership . 

1 5  Thus in 1871 it was established in Gibson v Chauteau 

1 6  that a s tate statute of limitations c ould not apply 

16 

1 7  agains t land owne d by the United States . There the c ourt 

1 8  

1 9  15 See , for example ,  Mann v .  Tacoma Len d Co . , 153 U .S .  
273 ( 1894 ) , where the Court says : nin the Act provid-

20 ing for the admission of Washington , Montana , and the 
Two Dak otas , into the Union ( 2 5  Stat . at L .  677 ) 

2 1  among the conditions imposed  was this : ' That the 
pe ople inhabi ting sai d proposed states do agree and 

22 declare that they forever disclaim all rights and 
title to the unappropriated public lands lying within 

23 the boundaries there of ' " .  C onditions of like le gal 
effect were include d  in the Oreg on admissi on act 

24 ( 11 Stat .  383 ( 18 59 ) ,  and the admission acts of the 
otrn r Western States . 

25 
16 13 Wall . 92  ( 1871 ) . 
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22 

23 

firs t announced the broad dimensi ons of t he Property 

Clause in language which was to be repeated many times 
17 

over in succeeding years : 

''With respect to the public domain, the 
Constituti on vests in Congress  the power of 
disposition and of making all needful rules 
and regulations . That power is subject to  
no limitati ons . "  

The Court c ontinue d with language which presages the 

present Supreme Court ' s  decisi on in Federal Power Connnis-
18 

sion v. Oregon : 

"Congress  has the abs olute right to prescribe 
the times , the c onditi ons and the mode of 
transferring thi s property, or any part of 
it ,  and to designate the pers ons t o  whom the 
transfer s hall be made . No state legislation 
can interfere with this right or embarrass 
its exercise . "  

Similarly, the Ninth Circuit Court of Appeals held 

that Western fence laws , which revers e the c orrnnon-law 

rule requiring owners of animals to fence them against 

escape to  adj oining lands , do not apply agains t the 

United States as proprietor of the public lands � Rathe r,  

the Uni ted States has sufficient legislative authority 

over such lands to presc ribe federal rules best  suited 
19 

to  their protecti on . The Supreme Court has gone even 

further in declaring t hat federal statutes prohibiting 

24 17 13 Wall . 92 , 99 . 

25 18 ibid. 

26 19 Shannon v. United States , 160 F. 870 ( 9th Ci r. 1908 ) • 
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the inclosure of public lan ds may extend to fences which 
20 

2 are located on private lands adj oining the public lands . 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

I n  this cas e  the c ourt rec ognized that in adopting a 

federal nuisance doctrine , even though limited ,  it was 

exercising a form of police power, affecting both the 
21 

public lands and private land. 

Regulation of grazing on federal land by means of a 
22  

permit system has been approved by  the Supreme Court . 

On the other hand, c oncurrent exercise of state 

power over the public lands has been traditi onally 

rec ognized.  In  1881 , the Supreme Court held that a 

federal c ourt did not have jurisdiction over the crime 

of murder c ommitted on a Colorado Indian reservation , 

20 Camfield v .  United  States , 167 U .  s .  519 ( 1897 ) .  

21 The Court treated this  point explicitly. Justice 
1 7  Brown s tated that : "While we d o  not undertake to 

say that Congress  has the unlimited power to 
1 8  legislate against nuisances within a state , which 

it would have within a territory, we do not think 
1 9  the admiss ion of a territory as a state  deprives 

it of the power of le gislating for t he protection 
20 of the public lan ds ,  though it may thereby involve 

the exercis e of what is ordinarily known as the 
2 1  police power , so  long as such power is di recte d  

s olely t o  its own protecti on .  A different rule 
22 would place the public domain of the United States 

c ompletely at the mercy of state legislation . " 
23 

24 

25 

26 

22 Light v. United States , 220 U .S .  523 ( 1911) . 
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23 
but that this was a matter for t he S tate C ourts . A 

2 forcible entry and detaine r  statute of the S tate of 

3 Washington was upheld as dealing only with p os s es s ory 

4 inte re sts an d  not c onflic ting with fe deral s tatutes c on-

5 

6 
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2 1  

22 

23 

24 

trolling entry or prohibi ting unlawful enc lo s ures of 
24 

public lands . Stat e  re gulat i on of graz ing on t he public 
2 5  

lands was permitt e d  i n  Omaechevarria v .  I daho , whe re the 

I daho " Two-Mil e Limit Law" , prohibiting the grazing of 

sheep on c attle range s , was attacke d as in c onflict with 

the fe deral intere s t . There Jus tic e  Brande is state d  

what may be a maj or rati onalizing principle for thi s 

group of c as es in s aying tha t : "The poli c e  power of the 

s tate extends over t he federal public domain; at least , 

when th ere is no legi slati on by C ongre ss on the sub-
26 

j ec t . "  Although there are inevitably s ome c as es which 
27 

c annot b e  thus rec onc ile d ,  the general pattern of t he 

23 Uni te d  S tates v .  McBratney, 104 U .S .  621 ( 18 81 ) , but 
note that this foll owe d from C ongre s s i onal p olicy, 
not Cons titut i onal mandate--the s tatut e  provi ded for 
fe deral juri s diction only in any "place or dis trict 
of th e  c ountry under the exc lus ive juris dic tion of 
the United States . "  

24 Dene e v .  Ri dpath , 246 U . S . 208 ( 1918 ) .  

2 5  246 U. S .  343 ( 1918 ) .  

26 246 U . S . 343 , 346 . 

27 
25 I 

e . g .  Ward V .  Rac e  Hors e , 163 U.S . 504 ( 1895) , intimat­
ing that the pa.ver t o  re gulat e  t he killing of game i s  
a nec e s s ary and exclusive polic e powe r o f  the states . 
It i s  doubtful tha t  t his dec i s i on retains any forc e 26 
at the pre s en t  time . 
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Property Claus e a s  e stablishing paramount federal authority, 

subject  however to state s overeignty where the national 

power is  not fully exercised,  seems firmly established 

by the great maj ority of Supreme Court decisi ons . This 

property power doe s not , however ,  c onstitute general 

s overeignty over the public lands , and may be exercised  

only within its prope r sc ope . The exercis e must be 

appropriate acc ording to  the nature of the property, it 

mus t be "consistent with the foundati on princip:Je s of 

our dual sys tem of government and must not be c ontrived 
28  

to  govern the concerns reserved to  the States . "  That 

the proper scope of this power is very great, however,  

and approaches in  character the sc ope of  the Commerce 

Power is  indicated by such  cas es as United S tates v. City 
29 

and County of S an  Francisco , upholding a statutory 

requirement that power generated from private faciliti es 

located on public lands be publicly di stributed, and 
30 

Idaho Power C o .  v. Federal P ower Commis sion ,  upholding 

the C ommiss ion acting under the Property Clause in 

20 requiring a licensee to interc onnect its proj ect with 

2 1  projects of  the United States and to transmit electric 

22 

23 28 

24 
29 

25 
30 

26 

Ashwander v. Tennessee 
288 , 338 (1936) . 

310 u . s . 16 ( 1939 ) .  

344 u . s . 17 ( 19 52 )  

Valley Authority, 297 
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power of the Unite d States to the extent of the unused 

2 capac ity in its transmission lines . While the latter 

3 case extends regulati on to  affect not only federal 

4 property but in additi on separate property of the licensee 

s which bears no imme diate relation to the fe deral property, 

6 note that both of these cas es , unlike Fede ral Power 

7 Commission v. Oregon ,  affect only licensee and not third 

8 partie s ,  an d  impose regulati on only through c onditions 

9 c ontaine d in a license which the applicant is free to 

1 0  accept or rejec t .  Perhaps the most c omprehensive single 

1 1  statement characterizing the nature of t he property power 

1 2  is that c ontaine d in Utah Power an d  Light Co .  v .  United 
31 

1 3  States , where Justice Van Devanter sai d: 

1 4  "True , for many prupos es a s tate has civil and 
c riminal jurisdiction over lands within its 

1 5  limits belonging t o  the Unite d  S tates , but this 
jurisdiction does not extend to any matter that 

1 6  i s  not c onsi stent with full power in t he United 
States t o  protect its lands , t o  c ontrol their 

1 7  us e ,  an d  to prescribe i n  what manner others may 
require ( sic ) ri ghts in them. Thus , while the 

1 8  State may punish public offenses , such as murder 
or larceny, c ommitte d on such lands , and may tax 

1 9  private property, such as live st ock, located 
tre re on , it may not tax the lands themselves ,  

20 or invest othe rs with any right whats oever in 
them. " 

2 1  

22 

23 

24 

25 

26 

The foregoing cas es on the general nature of the 

prope rty power are too general to point a clear directi on 

in the analysis of the water rights problem of Federal 

31 243 U . S .  389 ,  404 ( 1917 ) .  
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Power Commi ssion v .  Oregon . They do dispell beyond all 

2 questi on ,  however , any pos sibility of c ontention that the 

3 property powe r i s  the mere equivalent of the power of a 

4 private landlord over property " olmed" under a unitary 

5 

6 

s overeignty. An attempt t o  define more s trictly the 

sc ope of the property power as it affects waterrights in 

7 s treams on the public lan ds will be made in the follow-

a ing s ecti on ,  with special attention devote d to  those 

9 federal statutes which withhold the full impact of the 

1 0  property power . 

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  
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WATER RIGHT THEORIES AND THE EFFECT OF T HE DESERT LAND ACT 

A century of d e vel opment of We st e rn water law has seen 

th e early emer gence and continuous r e fe rence to two ir re-

concilable theories concerning the fundamental sour ce of 
32 

waterrights authori ty. One theory has asserted that the 

United States controls all nonnavigabl e streams and 

wha tever rights might or did exist th erein as an incident 

of i ts ownership of th e public lands , and that this 

federal control was not sur render ed upon t he admissi on 

of a state into the union. The other asserted original 

mvne rsh ip and contr ol in the states on th e basis that a 

r iparian system was not appropriate to and had never 
33 

existed in the west. T he practical conflicts which 

re s ul ted in judicial decision only sel dom involve d a 

32 

33 

These two theories are sometimes r eferred t o  as the 
"California Doctrine " and the "Col orado Doctrin e " , 
respectively , although more often in a context wh ere 
local rather than f e de ral questions ar e invol ve d. 

For a classical exposition of this approach , see 
Bannister , " The Question of Federal Disposition of 
State Waters in the Priority States , 28 Harvard Law 
Revi ew 270 (1915) , wher e the author correctly argues 
that what is involved is state power ,  not pr operty. 
This is a distinction that has t oo often been 
unrecogni z ed or confused by subsequent commentators 
as well as the cour ts. Unfortunat ely , t he author 
dogmatically and without argument assumes in favor 
of the states the answe r to the basic question : in 
which sovereign , state or federal , does this power 
r e side ?  
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direc t clash between the two theorie s ,  however . Because 

2 of federal statute s whic h  purport to withhold the full Desert 

3 exe rc is e  of federal authori ty, the arguments have c entered Land 

4 primari ly about the effect of t he se statut es ,  particularly Act 

5 

6 

the Desert Lan d Act . The f irst among these statutes was 

the Act of 1866 , as modifi ed by the Act of 1870 , which 

7 declare d mining lands f ree and open to preemption, and 
34 

s provi ded that : 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

''Wheneve r ,  by priority of possession , ri ghts to 
the use of water for mining , agric ultur e ,  manu­
facturi ng , or othe r purposes, have veste d an d  
acc rued, an d  the same are recognize d and acknow­
ledge d by the local c ustoms , laws , an d  the dec i­
sions of c our ts, the possessors an d owners of suc h 
veste d rights shall be maintaimrl a nd protected in 
the sane ; and the right of way for t he c onstruc­
tion of ditc hes and canals for t he purposes he re­
in specifi e d  is acknowle dge d and c onfirmed; but 
whenever any person, in the constructi on of any 
ditch or c anal , injures or damages the possession 
of any se ttle r on the public domain, t he party 
cormnitting such injury or damage shall be liable 
to the party inj ured for such injury or damage. 

All patents granted, or pre emption or home­
steads allowed, shall be sub j ect to any ve ste d 
and acc rued water rights, or rights to ditc hes 
an d reservoirs use d in c onne c tion wi th such 
water rights, as may have been ac quired under or 
rec ognize d  by t hi s  section . '' 

In numerous c as es the Supreme Court recognize d thes e 

statutes as permitting , if in aecordance with local law 

34 Act of July 26 , 1866 , Sec . 9 ,  14 Stat .  251,  2 53 ;  
24 Act of July 9 ,  1870 , Sec . 17 , 16 Stat . 217 , 218 . 

These statutes are codifie d as two unnumbered 
25 paragraphs in 43 U . S . C .  661 . 

26 
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and cus tom, the acquis ition of water rights against the 
35 

2 fe deral interest in the public lands . Such permi s sion 

3 does not create affirmative authority, h owever , such as 

4 the right to trespas s on private property , t o  perfect 
36 

s such ri ghts . It is interesting to note th at at an early 

6 date the Supreme Court found occas i on to  criticize the 
37  

7 language us ed in the Act of 1866 . Both the Act of 1866 

s and the Act of 1877 we re declared "obviously primitive 

9 legi s lati on" in Utah Power and Li ght Co .  v .  United 
38 

1 0  State�. Of greate r significance than these earlier 

1 1  statutes i s  the Desert Land Act of 18 77 , which permitted 
39 

1 2  desert land entrie s subject t o  the provis o : 

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

"That the right t o  the use of water by the person 
so  c onducting the same , on or to any tract of 
desert land of three hundre d and tw-enty acres 
shall depend upon bona fide prior appropriation ;  
and such right s hall not exc eed  the amount of 
water actually appropriated,  and necessarily 
used  for the purpose of irrigati on and reclama­
tion; and all s urplus water over and above such 
actual appropriat ion and use ,  t ogether with the 
water of all lakes ,  rivers ,  and other sourc es of 
water s upply upon the public lands and n ot navi­
gable , shall remain and be held free for the 
appropriation and use of the pubUc for irriga­
ti on,  mining and manufacturing purpos es subject 
to existing rights . " 

22 35 e . g .  Jennis on v. Kirk , 98 U . S . 453 ( 187 8 ) . 

23 36 Sturr v .  Beck,  133 U . S . 541 ( 1890 ) .  

24 37 Basey v .  Gallagher,  20 Wall . 670 ,  683-4 ( 1874 ) . 

25 38 243 u . s . 389 , 405 ( 1917 ) .  

26 39 Act of March 3 ,  1877 , Sec . l; 19 Stat . 377 , as 
amende d; 43 u . s . c . 321 . 
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The terms of this proviso  c ontain no reference to s tate 

2 law and cust om, but appear to establish  the doctrine or 

3 prior appropriati on a s  federal law. It is possible to 

4 argue as a matter of s tatutory c onstructi on that  since 

5 the statute contains no definition of prior appropriation, 

6 C ongress  intended  t ha t  the method of appropriation pro-

7 vi ded for by state law was to  be followed in making a 

a fe deral appropriation, but that Congres s  intended to 

9 leave unchanged federal power as the primary source of 

1 0  law permitting the acquisition of property rights in 

1 1  running waters on t he public domain . This analysis 

1 2  would beyond question pe nnit fe deral change or withdrawal 

1 3  of appropriation privileges on the public lands . An 

1 4  actual result s omewhat similar to this hypothesis was 
40 

1 5  obtaine d following the Act of June 4 , 1897 , regulating 

1 6  the use of water within nati onal forests . The Supreme 

1 7  Court held that compliance with State law alone was not 

1 s sufficient to  penni t entry where a federal permit system 
41 

1 9  had be en established.  But in the c ourse of judicial 

20 

2 1  40 30 Stat . 11 , 36 , 16 U . S . C . 481 . 

22 41 Utah Power and Light C o .  v. United States , 243 U . S . 
389 (1917 ) ,  but note that the Court stated that the 

23 c ontroversy was not one over water rights but over 
rights of way through lands of the United  States , 

24 thereby avoi ding the issue of s overeignty over 
nonnavigable streams . 

25 

26 
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decision the Desert Land Ac t was not analyze d  in terms of 

its effect upon the source of power to create rights in 
42 

flovdng waters , unti l the leading case  of California 
43 

Oregon Power C o .  v .  Beaver Portland Cement C o .  Among 

other things this c ase  held that the Acts of 1866 , 18 70 , 

and the Des ert Land Act were t o  be read together, and 

applied  t o  all the public lands , not the desert lands 
44 

only. The c ourt then announced the c ombined e ffec t of 

thes e statutes on the federal-state relationship in the 

broad language which was to be inc orporated by the Ninth 

Circuit Court of Appeals as the foundation for its deci-

sion in favor of Oregon against the Federal Power Commis-
45 

sion in the Deschutes River c ontroversy:  

"As the owner of the public domain , the Govern­
ment poss essed the power to dispose of land and 
water thereon t ogether , or to dispose of them 
separately. Howell v.  Johns on , C .  c . , 8 9  F .  556 ,  
558 . The fair c onstruction of ( The Desert Land 
Act of 1877 ) is  that Congres s  intended to establish 
the rule that for the future the land should be 
patented separately; and that all nonnavigable 
waters thereon should be reserve d for the use of 

42 Gutierres v .  Albuquerque Land & Irrigation C o . , 
188 U . S . 545 (1903) ,  where a state interest  was 
recogni ze d, by c onstruing the statute to permit the 
acquisition of water rights for others by a stat e  
created c orporation having the power of eminent 
domain . 
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2 

3 

4 

the public under the laws of the states and 
territories named. The words that the water of 
all s ource s  of water s upply upon the public 
lands and not navigable r shall remain and be 
held free for the appropriati on and use of the 
public ' are not susceptible of any other 
construction . "  

s And at a later point the Supreme Court stated,  and the 

6 Court of Appeals again quoted :  
46 

7 "Nothing we have said i s  meant to suggest that 
the act ,  as we c onstrue it , has the effect  of 

s curtailing the power of the states affec te d  to 
legislate in respect of waters and water rights 

9 as they deem wis e  in the public interest .  What 
we hold is that following the act of 187 7 , if 

1 0  not before , all nonnavigable waters then a par t 
of the public domain became publici juris , sub-

l 1 ject to the plenary c ontrol of the designated 
states . "  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  
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This is the famous s eparation of the land and the 

water c oncept which must be analyze d  to understand this 

c ontroversy and the Supreme C ourt ' s  reversal of the 

C ourt of Appeals . rt is als o  c entral to ari unders tand-

ing of the underlying Constitutional issue involved. 

Unfortunately, this apparently simple concept masks 

rather than clarifi es the c ompeting C onstitutional 

doctrine s which have been advanc ed by the respective 

advocate s bf state and fe deral supremacy in this area .  

The C ourt of  Appeal ' s  c oncept of the natur� of  the 

rights in, or power over water s eparated by the Desert 

Land Act must necessarily have referred to a full , 

46 29 5 U . S . 142 , 163 , quote d in 211 F .  2d at 353 .  
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complete , and, mos t important , irrevocable transfer of 

2 sovereignty over such water . In no othe r way c ould the 
47 

3 Court have accepted ,  as it  clearly did,  the fact that 

4 the power site in question was no longer a part of the 

s "public lands " ,  having been withdrawn pursuant to law ,  
48 

6 yet treat such wi thdrawal wi th indifference , finding no 

7 necessity even to discuss the point . The Court c ould 

a only have reasoned that , with the complete separation 

9 of lan d and water rights , a withdrawal order has opera-

1 0  ti onal effect only upon the parcel o f  land denominated 

1 1  in the order , and that the water , having been dedicated 

1 2  t o  public use , is unaffecte d .  Accepting the court ' s  

1 3  premises , i t  would indee d be difficult ·to c cnclude 

1 4  otherwis e ,  without raising troublesome questions c on-

1 s cerning the amount and nature of the water rights wh ich  

1 6  would adhere t o  th e res erved land parcel i f  such separa-

1 7  tion di d not c ontinue . 

1 8  

1 9  47 See note 7 at page 350 of the court ' s  opinion; als o 

20 

2 1  

22 

23 

24 

25 

26 

48 

see th e dissenting opinion . 

Act of June 2 5 ,  1910 , 36 Stat . 855 ,  8 58 ,  43 u. s . c . 
141,  142 , provi des as follows : "The Presi dent may, 
at any time in hi s discreti on,  temporarily wi thdraw 
from settlement , locati on , sale , or entry any of the 
public lands of the Uni ted States , including Alaska , 
and reserve the same for water-power sites , irrigation, 
classifi cati on of lands , or othe r  public purposes to  be 
specified in the orders of withdrawals , an d  such wi th­
drawals or reservati ons shall remain in force until re­
voked by him or by an Act of C ongress . "  Als o see : 
Federal Power Act , Sec . 24 , 41 Stat . 107 5,  1076 , 16 
u . s . c .  818 . 
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Likewi s e  it is clear that the Court of Appeals did 
49 

not rely upon Sec . 9 ( b )  of the Federal Power Act as re-

quiring compliance w.i th state law. In di s cus sing this 

provision of the Federal Po1rer Act the court adopts 

language from the leading cas e on this point . First 
50 

Iowa Hydro-Electric Co-op . v .  Federal Power Cowmissi on , 
1 

stating that : 

"The need for compliance wi th applicable state 
laws , if any, arises not from th is federal 
statute but from the effectivenes s of the state 
statutes the ms elves . "  

Perhaps the Court of Appeals best reveals its conc ept 
52 

of the c ruc ial point in its next c omment : 

" Our conclus ion as to the meaning and effect of 
Sec . 9 ( b )  does not, however ,  d estroy the objector ' s  
cas e ,  for they rely upon the more fundamental claim 
that the Des chutes Riv er is a state stream and that 
the State of Oregon has sovereign ower over it 
and its waters . '  emphasis added 

1 7  49 Provi ding that : "E ac h  applic ant for a license under 
thi s chapter shall submit to the connnis sion-- ( b )  

1 8  ' Satisfactory evi dence that the ap plicant has complied 
with t he requirement s of the laws of the State or 

1 9  States within which the propo s ed project is to be 
located w.i th respect to bed and banks and to the 

20 appropriation , di versio n ,  and us e of water for power 
purpos es an d with respect to the right to engage in 

2 1  the busin es s  of developing, transmi tting, and di s ­
tributin g power , and in any other bus in es s  nec essary 

22 to effect t he purpos es of a license under this 
chapter . ' "  16 u . s . C .  802 . 

23 
50 

24 
51 

25 
52 

26 

328 u . s . 152 ( 1946 ) .  

328 u . s . 152 , 17 8 .  

211 F .  2 d  at 351 .  
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The undersc ored words c onstitute the fundamental 

2 positi on taken by the Court of Appeals on the s tate-

3 federal que s tion of sovereignty over nonnavigable waters . 

4 The Court by this  statement took a positive s tand on this 

s long undecided questi on of s overeignty. Perhaps it would 

6 not be too rash to  sugges t that the c ourt would have taken 

7 this stand even without the Desert Land Act to  rely upon , 
53 

a stating after the fashion of Pollard ' s  Les see v .  Hagan 

9 that c ontrol over nonnavigable waters is a natural inci-

1 0  dent of state s overeignty. 

1 1  And apart from the specific support which i t  found 

1 2  in the Beaver Cement c ase , i t  i s  probable that the c ourt 

1 3  was influenced  to  no inc onsiderable extent by the c on-

1 4  sis tent refusal of the Supreme Court t o  dec ide the C on-

1 5  stitutional issue ,  despite strong urging by Government 

1 6  attorneys that full r es olution of state and federal c on-

1 7  flict in thi s area c ould not. be obtained without dec ision 

1 8  on this questi on .  This was the result as early as 1916 

1 9  

20 53 3 How. 212 ( 188 5 ) , the leading cas e  establishing 
that title to the bed and banks of navigable s treams 

2 1  i s  i n  the states a s  a natural incident of s overeignty.  
This case  is als o the departure point for the tide 

22 land c ases . See United  States v. Califo!Tlia, 332 
U.S . 19 ( 1947 ) ;  United States v. Texas , 339 U. S . 707 

23 ( 1950 ) ;  Uni te d  States v. Louisiana , 339 U . S .  699 
( 1950 )  and Alabama v .  Texas , 347 U. S . 272 ( 19 54 ) .  

24 

25 

26 
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54 
in Utah Power and Light Co . v .  United S tates . In Wyoming 

2 v.  Colorado the c ourt bypass ed the que stion on the basis 

3 that the Unite d States was not attempting in that cas e  to  

4 enforce a paramount right , saying tha t :  "whe ther its 

s public land holdings would enable it to go further we 
56 

6 need not c onsider . " Another refusal to decide followed 
57 

7 in United States v .  Appalachian Electric Power Co . , and 
58 

s the dec isi on in Nebraska v .  Wyoming , although again re-

9 fusing a direct ruling on the Constitutional is sue , must  

1 0  have provi ded enc ouragement t o  th e  proponents o f  state 

1 1  sovereignty. In this case the Supreme C ourt permitted 

Paramount 

rights 

Unappropriated 

waters 

1 2  the s tates to stand as parens patriae for their citizens also 

1 3  in claiming not only appropriated waters but als o the 

1 4  surplus unappropriated waters flowing over public lan ds . 

1 5  It is hard to rec oncile thi s action by the c ourt wi th 

1 6  its statement that "the que stion of the ownership by the 

1 7  United States of unappropriated water i s  largely academic 
59 

1 8  s o  far as the narrow issues of this case are c oncerned . " 

1 9  

20 54 

2 1  55 

22 56 

23 57 

24 58 

25 59 

26 

243 u . s .  

159 u .s . 

2 59 u .s . 

311 u . s .  

325 U . S .  

325 u .s . 

389 ( 1917 ) .  

419 ( 1921) . 

419 ' 46 5. 

377 ( 1940 ) . 

589 ( 1945) .  

589 ' 616 . 
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In view of this  historical rec ord an d rec ogni zing the in-

2 fluence as a precedent of the Beaver Cement cas e  with its 
60 

3 s omewhat superficial oversimplification of the is sue , 

4 it is not difficult to s ee how the Court of Appeals was 

s able to envolve a theory res olving the Cons titutional 

6 issue entirely in favor of s tate s overeignty. This 

7 raises the questi on of what , if anything , remains of this 

8 Constitutional the ory after the Supreme Court ' s  reversal 

9 of the Court of Appeals . 

1 0  

1 1  

1 2  

Beaver 

Cement 

c as e  

1 3  

1 4  

1 5  

60 It should be noted  in defense of the opinion , however ,  Conflicting 
that that case dealt with c onflicting c laims of individuals claims 
and not governments . Thus it was immaterial to that of 
decision which sovereign pos sessed  law making authority individual 

1 6  

1 7  

1 8  

1 9  
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to create water rights in the Rogue River ; equally not 
immaterial was the questi on whether the s eparation of Governments 
land and water transferre d s overeignty over water in 
whole or in part from one government t o  another . The 
references to plenary state c ontrol are therefore 
dictum. 
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THE SUPREME C OURT DEC IS I ON IN THE PELTON CASE 

The Supreme C ourt in i t s  dec i s i on of t he Pelt on c on-

trove rsy refus e d  t o  dec i de the i s s ue whether the Des ert 

Land Ac t  an d relate d ac ts trans ferr e d  s overe i gnty t o  the 
61 

S tate s over all nonnavigable wa ters wit hin the ir borders . 

But th is i s  not the equivalent of s aying that the Supreme 

C ourt le ft to tally undecide d  the C ons tituti onal i s sue ,  as 

it had ·on earlier occ as i ons . In restin g its dec i s i on on 

the inapplic ab ili ty of the A c t  becaus e of wi thdrawals ,  

the Supreme C ourt was in effe c t  rejecting the C ourt of 

Appeals ' reading of the Beaver C ement case and that 

c ourt ' s  posit i on that an irrevocable grant of powe r  ove r 

water had be en made t o  the s t at es . A forti ori , the 

S upreme C ourt ' s  dec i si on lays to re s t  any c ontention 

tha t ,  in the abs enc e of t he Des e rt Lan d Act , s overei gn 

1 6  p ower over water res ts with the s tate s as a natural 

1 7  inc ide nt of s t atehoo d .  

1 8  While the Supreme C ourt ' s dec isi on re s ts princ ipally 

1 9  on the grounds of the n on-applicability of the Des ert 

20 Lan d Ac t ,  i t s  refe rence to the Fir s t  I owa c as e  is s igni-

2 1  fic ant t o  indic ate t he views o f  the C ourt c onc erning the 

22 

23 61 99 L . Ed. (A dvance p .  738 , 746 ) . In the words of 
Jus tice Burt on : " It is not· nec e s sary f or us , in the 

24 ins t ant c as e ,  to pas s upon the que s ti on whethe r thi s 
le gi s lati on constitutes the expres s  de le gati on or 

25 c onveyance of p owe r that is c laime d by the State , 
bec aus e the s e  Ac ts are not applic able t o  the re s er ve d  

26 lands a nd wat ers involve d . " 
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affirmative powe rs of t he United S tates where unrestrained 

2 by voluntary conformi ty to state statutes . In making the 

3 following statement conce rn ing the Des c hutes River con-
62 

4 troversy : 
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"As in First Iowa Hydro-Elec t ric Co-op. v .  Federal 
Power Commissi on ,  328 U .S . 152 , 90 L . Ed .  1143, 66 
s . ct .  906, this case i llustrates t he integration 
of the federal a.�d state jurisdictions in lic ens­
ing water power projects under the Federal Power 
Act . In the First Iowa c as e  we sustained the 
authority of the Commission to licens e a power 
project to use navigable waters of the Uni ted 
S t �tes located in Iowa . Here , without finding 
that the waters are navigable, the Commission has 
issued a c omparable lic ense for a power project  
to use waters on lands constituting reservations 
of the United States located in Oregon . The State 
of Ore gon quest ions the authority of the Commission 
to do this • • • •  For the reasons hereafter stated, we 
sustain the Commission • • • • •  To allow Oregon to veto 
such use , by requiring the S tate ' s  additi onal per­
mission, would result in the very duplicati on of 
re gula tory co ntrol precluded by the Fi rst Iowa 
decision . " 

the court seems to be equating t he property power involved 

he re wi th t he c ommerce power involved in t he First Iowa 

case as of identical scope and effect . I f  so , and th e  

language appears t o  :t:e rmit n o  other conclusion, the 

Supreme Court has as a practical matter at l east, finally 

dec ided the Constitut ional issue of sovereignty over 

Western nonnavigable waters . 

For ever if the De sert Land A ct were construed t o  

transfer sovereignty in accordanc e wi th the opinion of 

26 62 99 L . Ed. (Advance p .  738 , 740 and 744 } • 
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the Court of Appeals , it is a simple administrative 

matter in any particular case to suspend the effect of 

the Act . Thus it i s  of little practical importance to 

debate the probable effect  of the Desert Land Act under 

the Supreme Court ' s  view of the Constitutional issue ,  
63 

although a number of theories are pos sible . The import-

ant point to the decisi on is that unlimited federal 

power c an  be exercis ed  over Western nonnavigable waters 

by unilateral action on the part of the executive branch 

of the federal government . 

The foregoing statement i s  subj ect to one important 

qualification ,  however ,  which was clearly rec ognized in 

the Supreme Court ' s  decisi on although it had no immediat e 

practical effect  upon the outcome of the Pelton Project 

c ontroversy. This is the provisi on of the Federal POYer 

63 It may be argued that where it  applies , the Act 
transfers full s overeignty to the states , but this 
is both the oretically and practically unworkable ,  
since i t  would be difficult to  conceive of, much 
les s  administer , a s overeignty which ebbs and flows 
in proportion to minor changes  i n  the geographical 
boundaries of the public lands . It is  also question­
able whether sovereignty, once granted,  is revocable . 
More reasonable is the theory that the Desert Land 
Act is a very limited grant of power to the states 
to make property rules governing the vesting of 
water rights . Also possible is the theory that the 
federal government has merely inc orporated by 
reference certain st ate water laws in its own federal 
appropriation system wi thout trans fering any of its 
s overeignty. 
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Act itself , in derogation of the paramount Constitutional Limit 

power , which limits the exercise of federal power by fe deral 
64 

provi ding : power 

"That nothing herein c ontained shall be c onstrued 
as affecting or intendi ng to  affect or in any way 
to interfere with the laws of the respective Provis o 
states relating to  t he c ontro l ,  appropriati on ,  use ,  
or distributi on of water used in irrigation or for 
municipal or other uses , or any vested right 
acquired therein . tt 

Although the C ourt does not purport to  c ons true in 

Federal Power C ommission v. Ore gon this statutory with-

holding of federal power , it does refer to the require-

ments thereof as falling within the category of "veste d  
6 5  

rights . "  But even if only "vested rights , "  rather than 

Vested 

rights 

1 4  64 Federal Power Act ,  Sec . 2 7 ,  41 Stat . 107 7 ,  16 U . S . C .  821 . 

1 5  65 
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The C ourt c ites Sec . 27 after making the following 
statement : "There remains no  question as to the c on­
stitutional and statutory authority of the Federal Power 
C ommissi on to grant a valid licens e fo r a power project 
on reserved land of the United States ,  provide d that , as 
required by the Act , the use of the water does  n ot c on-
flict w.i th vested  right s of others . "  99 L . Ed .  (Advance Revi ew of 
p .  738 , 744 ) .  In First Iowa Hydro-Electric Co-op . v . C ongres si onal 
Federal Power C onnnissi on ,  328 U .S .  152, 175, 176 (1946 ) ,  history 
the court indicates  wi thout firmly declaring tha t  Sec ti on 
27 applies only to property rights . C ompare Grand River 
Dam Authority v. Grand-Hydro ,  335 U . S . 359 ( 1948) ; United 
States v .  Central Stockholders Corp . , 52 F . 2d  322  ( 9th Cir . 
(1931) . Als o see Schwartz ,  Niagara Mohawk v .  Fe deral Power 
C onnnission, Have Private Water Rights Been Destroyed By 
the Federal Power Act , 102 U .  of Pa . L .  Rev . 31 ,  51 (1953 ) , 
where a review of the Congressional history of Section 2 7  
leads the author to c onclude that this section was probably 
intende d t o  protect only irrigation rights not rights to 
diversions for power generation . 
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the pos sibly broader rights enc ompassed by the "c ontrol , 

2 appropriation , use ,  or distribution" laws referre d to  in 

3 Secti on 27 , are protected from the effect of paramount 

4 federal authority, still there remains the question of 

s what are "vested rights . "  The Supreme Court cases con-

6 struing Secti on 27  have been primarily c oncerned with its 

7 effect on the exercise of paramount federal c ommerce 
66 

s power . Thus , Ford and Son V .  Little Falls Fibre C ompany 

9 held that a federal licensee under this s ection was not 

1 0  clothed with authority t o  inflict damages on an ups tream 

1 1  owne r of state water right s , at least not without being 

1 2  required to respond in damages . Recent decisions in the 
67 

1 3  fourth an d  fifth circuits not involving the Federal 

1 4  Power Act , have held that in condemning for a federal 

1 5  power site land bordering on navigable waters the United 

1 6  States must pay t he value of the land as a potential 

1 7  power site , even though it  c ould be used for t his purpos e 
68  

1 8  only through the permission of the United States . The 

1 9  

20 66 280 U .S .  369 ( 1930 } ;  Compare International Paper C o .  v .  
United States , 282  U .S . 399 ( 1930);  

2 1  

1ftlhat 

c onstitutes 

ves ted  

right s  

Upstream 

damages  

u .  s .  

c ondemning 

power site 

bordering on 

navigable 

must pay 

damages 

67  United States v .  Twin City Power C o . , 215 F . 2d 592 ,  (4th Cir . 1954 ) ;  
22 United States  v .  Twin City Power Co . ,  221 F . 2d 299 ( 5th Cir . 1955 ) . 

23 68 The value for agricultural or forest purposes was esti­
mated at $37 per acre , the value as a power site at 

24 $267 .02 per acre . For a criticism of these  decisi ons 
see Note , 64 Yale L .  Journal 96 ( 19 55) . 

25 

26 
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68a 
Supreme Court has just reversed the circuit c ourts . 

The leading case is the recently decided Federal Power 
69 

Commissi on v. Niagara Mohawk Power Corporation where the 
70 

c ourt sai d of the Federal Power Act : 

"The Act treats usufructuary water rights like 
other property rights . While leaving the way 
open for the exercise of the federal servitude 
and of fe deral rights of purchase or condemnation, 
there is  no purpose expressed to seize , abolish 
or eliminate water rights without c ompensation 
merely by force of the Act its elf. " 

68a United States v .  Twin City Power C o . , U.S . , 
100 L .Ed. (Advance p .  223 , 1956); UnitecfState� 
Twin City Power Co . , U .S . , 100 L.Ed • 

(Advance p .  249 ,  19sO)lMemorandum decisi on ) . 

69 347 u . s . 239 ( 1954 ) . 

70 347 U .S .  at 251 .  The actual decisi on turned on a 
1 6  very narrow issue ,  the court holding that in c omput­

ing a federal licensee ' s  amortization res erve , the 
1 7  Federal Power Commission was not justified in dis­

allowing expenses pai d for state created water riglt s 
1 8  in navigable waters . 
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S U M M A R Y  O F  S T A T E  W A T E R  L A W S  

2 O R E G O N 

3 All water from all s ources of water supply is  declared 

4 by statute to belong to the public and, subject t o  exist-

s ing rights , to be available for appropriation for benefi-

6 cial use under the exclusive procedure provided  in the 

7 statute .l/ However ,  certain waters of the State have 

s been withdrawn from appropriati on in a series of enact-

9 ment s ,  chiefly to  reserve the natural flow for scenic 

1 0  and recreational purposes and the protection o f  fishlife . 

1 1  It is  provi ded by statute that the laws relating t o  

1 2  priorities of right to  utilize the waters of running 

1 3  streams shall apply likewise t o  waste , spring , or seep-

1 4  age waters , but that the person on whose lands the 

1 5  seepage or spring waters first arise  shall have the 

1 6  right t o  the us e of such waters .�/ The preference thus 

1 7  acc orded t o  th e  landowner has been upheld by the Oregon 

1 8  Supreme Court in cases in which  the flow from the spring 

1 9  did not pass from the land on which the spring was located 

20 or did not form a natural stream.]/ However , if the flow 

2 1  

22 l/' Oreg . Comp . Laws Ann . , s ec s . 116-401 and 116-402 . 
�/ Oreg . C omp . Laws Ann . ,  sec . 116-701 

23 3/ Morris on v. Officer , 48 Ore g .  569 , 570 , 87 Pac . 
896-( 1906 ) ;  David v .  Brokaw , 121 Oreg . 591 ,  601 , 2 56 Pac . 

24 186 ( 1927 ) ;  Henrici v. Pauls on ,  134 Oreg . 222 , 2 24-225 ,  
293  Pac . 424 ( 1930 ) ; Klamath Development Co .  v .  Lewis , 

25 136 Oreg . 445 , 450 , 299 Pac . 705 ( 1931 ) ; Skinner v .  Silver , 
158 Oreg .  8 1 ,  96-98 , 75  Pac . ( 2d )  ?l ( 1938 ) ;  Messinger v .  

26 Woodc ock , 159 Oreg . 43 5,  443-444 , 80 Pac . ( 2d ) 89 5  ( 1938 ) • 
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from the spring c onstitutes or discharges into a natural 

stream , it is subject to the law of waterc ours es .�/ 

The appropriative right for most uses  of water is 

initiated by making application to  the State Engineer 

for a pennit to appropriate  the water; and upon per­

fection of the appropriati on , a certificate i s  issued.2/ 

Appropriations of water for the generation of electricity, 

however ,  are governed by the hydro.electric act ,  except 

in the cas e of developments by the United States  or by 

cities , towns , municipal c orporations , or utility 

districts .�/ The ne eds of municipalities for water are 

pr ovided for by declaring that applications for municipal 

1 3  water supplies may b e  approved b y  the State Engineer t o  

1 4  the exclusi on of all subsequent appropriations , i f  the 

1 5  exigencies of the case s o  demand;1/ that water may be 

1 6  

1 7  

1 8  

· 1 9  
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appropriated for such future reasonable and usual muni-

cipal purposes as may be reasonably anticipated;�/ and 

4/ Low v .  Schaffer , 24 Oreg .  239 ,  244 , 33 Pac . 678 
( 1893 ) ;  Low v. Ri zor ,  25 Oreg . 551 , 559 , 37 Pac . 82  ( 1894 ) ;  
Boyce v .  Cupper ,  37  Oreg . 2 56 ,  261 ,  61 Pac . 642 ( 1900 ) ;  
Brosnan v. Harris , 39 Oreg . 148 , 150-151 , 6 5  Pac . 867 
( 1901 ) ;  Morrison v .  Officer , 48 Oreg . 569 , 570 , 87 Pac . 
896 ( 1906 ) ;  Hildebrandt v .  Montgomery, 113 Oreg . 687 , 690 , 
693-694 , 234 Pac . 267 ( 1925 ) ;  Minton v .  C oast Property 
Corp . , 151 Oreg . 208 , 217 , 46 Pac . ( 2d)  1029 ( 1935) .  

5/ Oreg . Comp . Laws Ann . , secs . 116-419 to 116-427 .  
o/ Oreg . Comp . Laws Ann . ,  sec s . 119-101 t o  119-302 . 
7/ Oreg . C omp . Laws Ann . , sec . 116-421 .  �/ Oreg . C omp . Laws Ann . ,  sec . 116-437 .  
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that the State Engineer shall re j ec t ,  or grant subject 

to municipal uses , all applicati ons where in his judgment 

the appropriation of the waters applied for would impair 

a municipal water supply.2/ An early s tatute provides 

that when the waters of a natural stream are inadequate 

for all users , first preference shall be given to domes-

tic purposes , subj ect to such limitations as may be 

prescribed by law, and that agricultural purposes shall 

have preference over manufacturing purposes . lo/ Appar-

ently this statute has not been interpreted by the 

supreme court ;  but that court,  in referring to  the 

statute providing that applicati ons for the appropria-

tion of municipal water supplies may be approved to  the 

exclusion of subsequent appropriations ,11/ noted that no 

precedence was thereby given to a municipal c orporation 

as such,  as against prior claimants , and that priori-

ties of appropriation c onstitute a species of property 

1 8  which cannot be taken from the holder without compensa-

1 9  tion . 12/ I f  the owner of a perfecte d an d  developed 

20 water right fails to use the appropriated water for a 

2 1  period of  five succes sive years , abandonment of  the 

22 

23 9/ i5/ 
24 11/ 12/ 
25 

26 

Oreg .  Comp . Laws Ann . '  sec . 116-1021 . 
Oreg . Comp . Laws Ann . ,  sec . 116-601 . 
See supra , n .  7 . 
In re Schollmeyer , 69 Oreg . 210 '  21.5' 138 Pac . 
211 ( 1914 ) . 
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water right is conclusively presumed; but the water  

rights of cities and towns for all reasonable and usual 

municipal purpos es are exempted from this  provision . 13/ 

As a result of legislation and judicial decisions , 

Oregon has become e s sentially an appropriati on-doctrine 

State notwithstanding cases in which the riparian doc-

trine , to s ome extent at leas t ,  was considered  to  be a 

8 part of the State water law .  In various decisions up to 

9 and inc luding the first  decade of the present century, 

1 0  the supreme court recognized that riparian owners had 

1 1  certain rights to  the use of water,14/ but also  recog-

1 2  nized the applicability of the appropriati on doctrine to  

1 3  rights acquired on the public domain pursuant to authority 

1 4  containe d in acts  of C ongress , a s  against riparian c laims 

1 5  incident to lands subsequently passing t o  private posses-

1 6  sion ,15/ and the resulting modification of the c onunon-

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 
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26 

13/ Oreg . Comp . Laws Ann . , sec . 116-437 .  1"4/ Taylor v. Welch ,  6 Oreg . 198 , 200 ( 1876 ) ; Coffman 
v. Robbins , 8 Oreg . 278 , 282  ( 18 80 ) ; Shivley v .  Hume , 10 
Oreg . 76 , 77 ( 18 81 ) ; Shook v .  C olohan , 12 Oreg .  239 , 244, 
6 Pac . 503 ( 1885) ; Weis s v .  Oregon Iron & Steel C o . , 13 
Oreg . 496 , 498-502 , 11 Pac . 2 55 ( 1886 ) ;  Low v .  Schaffer,  
24 Oreg . 239 , 245-246 , 33  Pac . 678 ( 1893 ) ;  Jones v .  Conn , 
39 Oreg.  30 , 34 , 36-37 , 39-41 , 44-46 , 64 Pac . 8 55 ,  65 Pac . 
lo68 ( 1901 ) ;  Cox v .  Bernard, 39 Oreg .  53 , 61 , 64 Pac . 860 
( 1901 ) ; Bauers v. Bull , 46 Oreg . 60 , 66 , 78  Pac . 757 ( 1904 ) ;  
Brown v .  Gold Coin Min . Co . , 48 Oreg . 277 , 286 , 86 Pac . 361( 1906 ) .  

15/ Lewis v .  McClure , 8 Oreg . 273 , 274-27 5  ( 18 80 ) ;  
Tolman v. Casey, 15 Oreg . 83 , 8 8 , 13 Pac . 669 ( 1887 ) ;  Curtis 
v .  LaGrande Water Co . , 20 Oreg .  34 , 42 , 23 Pac . 808 ( 1890 ) ;  
Speake v .  Hamilton , 21 Oreg .  3 , 6 , 8 , 26 Pac . 8 55 ( 1890 ) ;  
Simmons v .  Winters , 21 Oreg . 35 ,42 , 27  Pac . 7 ( 1891 ) ;  Brown v .  Baker , 
39 Oreg . 66 , 68-69 , 65  Pac . 799 66 Pac . 193 ( 1901 ) ;  Morgan v .  Shaw, 
47 Oreg. 333, 337, 83 Pac .  534 {1906); Porter v. Pettengill, 57 Oreg. 
247 ,  249 , 110 Pac . 393 ( 1910 ) . 
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law doctrine . 16/ The inc ompatibility of the riparian 

and appropriati on doctrines was acknowledged ,  and there 

became established t he principle that a settler upon 

public land c ontiguous to a stream could elect to make a 

prior appropriati on of the water ,  or to insist upon his 

riparian right , but that he could not do both. 17/ In 

the le ading case of Hough v .  Porter , 18/ the supreme c ourt 

held that the effect of the Desert Land Act of 187719/ 

was to abrogate the modified  common-law doctrine of 

riparian rights , except for domestic use and the water-

ing of stock essential to the sustenanc e of riparian 

landowners , s o  far as public lands entered after the 

1 3  date of that act were c oncerne d.  The water appropria-

1 4  ti on statute o f  1909 contain ed provisions defining and 

1 5  limiting vested riparian rights to the extent of the 

1 6  actual application of water t o  beneficial us e  prior to  

1 7  the passage of the act ,  or within a reasonable time 

1 8  

1 9  16/ Carson v .  Gentner , 3 3  Oreg . 512 , 515-516 , 52 
Pac-. 506 ( 1898 ) . 

20 17/ North Powder Mill . Co .  v .  Coughanour , 34 Oreg .  
9 ,  22 ,  54 Pac . 223  ( 1898 ) ;  Brown v .  Baker , 3 9  Oreg . 66 

2 1  70 , 65 Pac . 799 , 66 Pac . 193 ( 1901 ) ;  Davis v .  Chamberlain , 
51 Oreg . 304 , 311 ,  98 Pac . 154 ( 1908 ) .  See Low v .  Schaffer , 

22 24 Oreg . 239 , 245-246 , 33 Pac . 678  ( 1893 ) .  See also footnote 23 . 
18/ Hough v .  Porter , 51 Oreg . 318 , 383-406 , 9 5  Pac . 732 

23 ( 1908" ) , 98 Pac . 1083 ( 1909 ) ,  102 Pac . 728 ( 1909 ) .  Approved 
and applie d in Hedges v .  Riddle , 63 Oreg .  2 57 ,  2 59-260 , 127 

24 Pac . 548 ( 1912 ) . Norris v. Eas tern Oregon Land Co . ,  112 Oreg .  
106 , 109-112 , 2 27 Pac . 1111 ( 1924 ) . 

25 19/ 19 Stat . L .  377 (March 3 ,  1877 ) .  

26 
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thereafter by means of works then under c onstruction, 

all such rights to  be adjudicated under the statutory 

procedure therein provi ded; 20/ and the supreme c ourt up-

held the validity of this legislative definition of 

vested riparian rights , stating that it was within the 

province of the legislature , by that act ,  to define a 

vested  riparian right or to establish a rule governing 

the c onditions under which it should be deeme d to be 

created. 21/ In the development of the principle that 

one cannot claim both riparian and appropriative rights 

for the same use of water, 22/ the c ourt has held repeat-

edly that the ele ction of one of these two c laims is in 

1 3  substance a waiver of the other ,  an d  that to claim a 

1 4  right to  use a specified quantity of water from a speci-

1 5  fied  date , to the exclusion of use by others , i s  to  

1 6  waive one ' s  riparian right for the purpose of the pro-

1 7  ceeding in which the claim i s  made an d  t o  as sume the 

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

20/ Oreg . Laws 1909 , ch . 216 , sec . 70 ; Comp . Laws 
Ann7; s ec . 116-403 . 

21/ In re Hood -River,  114 Oreg . 112 , 174-182 , 227 
Pac�. 1065 ( 1924 ) . California-Oregon Power Co . v .  
Beaver Portland Cement Co . ,  7 3  Fed .  ( 2d)  555 ,  567-569 
( C . C .A .  9th ,  1934 ) . California Oregon Power Co .  v .  
Beaver Portland Cement Co . , 295 U . S . 142 , 153 , 165 ( 1935) . 

22/ See supra , n .  17 . 
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� character of an appropriator . 23/ No right can be adju-

• 

• 

2 dicated under the statutory procedure except for the use 

3 of a specific quantity of water an d  with a fixed date of 

4 priority--in other words , on an appropriative bas is . 24/ 

5 The measure of the vested right of a riparian land owner 

6 is beneficial us e of the water , 2 5/ which right , to have 

7 an enforceable priority, must be adjudicated with the 

s elements of an appropriative right. The net result of 

9 the Oregon legislation and court decisions has been a 

1 0  virtual abrogation o f  the subs tan c e  of the riparian doc-

1 1  trine except as  a certain vested rights chiefly for 

1 2  domestic an d  stock-watering purposes . That is  to s ay, 

1 3  the riparian doctrine in Oregon appears to be little 

1 4  more than a legal fiction . 

1 5  

1 6  

1 7  23/ Caviness v .  LaGrande Irr . Co . , 60 Oreg . 410 , 
421=423 , 119 Pac . 731 ( 1911 ) ;  Little Walla Walla Irr . 

1 8  Union v .  Finis Irr . Co . , 62 Oreg . 348 , 3 58 ,  124 Pac . 
666 , 125 Pac . 270 ( 1912 ) ; Bowen v .  Spaulding , 63 Oreg . 

1 9  392 , 395 ,  128 Pac . 3 7  ( 1912 ) ;  I n  re Schollmeyer , 6 9  Oreg .  
210 ,  212 , 138 Pac . 211 ( 1914 ) ;  In re Sucker Creek , 83 

20 Oreg . 228 , 234-237 , 163 Pac .  430 ( 1917 ) ;  Norwood v .  
Eastern Oregon Land Co. ,  112 Oreg . 106 , 111-112 , 227  

2 1  Pac . 1111 ( 1924 ) ; In re Deschutes River and Tributaries , 
134 Oreg . 623 , 692 , 703-706 , 286 Pac . 563 , 294 Pac . 1049 

22 ( 1930 ) . 
24/ In re Deschutes River an d  Tributaries , 134 Ore g .  

23 623�, 704 ,  705 , 286 Pac . 563 ,  294 Pac .  1049 ( 1930 ) .  
25/ Concurring opinion , Justice Coshow : In re Hood 

24 River , 114 Oreg . 112 , 207 , 2 27 Pac. 1065 ( 1924 ) .  

25 

26 
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1 .  '!he Constitutional Issue s .  The Federal Power Act! derives its 

validit from thre principal sources : (1 )  the Federal c::ommerce owe!J 

I) which appli�s, per se , to activities on navigable water§. (2 ) the com­

parabl.e �ommerce authority over activities on no avi able water� Wllich 

�t navigable waters · and ( 3 )  the f§prietary powe_!_; of the Federal 

Goverm.ent over its pro ert , including the public lands_!) 'lbe rather 

sweeping power of the Federal Government under the canmerce clause ot 

•• 
the constitution seems to -be generally reco gnizedJ but the �cent 

�ecision of th Supreme Court\based upon the third, or proprie uj� 
power in the ease of " 1.he Federal Power Commission v. the State of 

• 

Oregon, et al!' (349 u. s .  435) has raised questiQ.ns concerning le gis-
� ..-,�- �--

lative control of the exercise of the latter (proprietary) power. The 

cited decision, generally referred to as the �lton Dam decisio� 
�held the validity of a li�e issued � the Federal P�o�w!.S!er��!:!•i..ssion 

to construct a bydroel�tric P. ect � of the U�ted State s, 

withdrawn for power purposes , on a (ll()Jr1!la ----- __ __,�� 

the State of Oregon without the consent of the State , 
·--- -----.... · -

from its ownershi ot 

the power site, enabled it to grant it licensee immunity f'l"Om the 
---- ·-

requirements of State regulatory law. 7be Federal _Qovenaent �, much - ..__..____ 

of the iand in the P acifio Northwest states . Mmv gf the remaining 



• w-e� 
�wer sfteS in the region are on tr ams howing _girou Federal lands o 

These l er sites have been rese3 There are Federal reservations -: � 1 0 

in the area , including m:lli t�, 
1<4'! 

ndian public , etc . ,  whieh may fall w1 thin /�Ca-rr 
the purview of the Pelton Deci sion. Ac cordingly, �� officials feel 

that for practical purposes they have lost control of the se and a ro­

pri ation of their waters insofar as the F ederal Government and its - - - -

licensees are c oncerned and desire to e g;f,fi' eontrol by le gislative enact---- · - ., _ _;,.. _____ _ 

ment. As to other than the Federal Govermnent and i ts licensees , the 

State still retains its authority. A more elaborate and detailed dis-

cussion of the legal issues involved is attached as Appendix A hereto. 

2 .  Laws of the States Relative to Appropriation and Use of Waters .  

'lbe water aws o f  the Pacific Northwest states generally provide that s 

• the . wner� of �!'er, /is in the public� the 
, 

enefieial us of water is 

a public use water rights c an  be obtained only by ob servance or pre-

• 

Appendix � 
B SllJmllarizes briefly the �'t!1te water law doctrineB)pertinent to this dis- :;,,[:t;{..e-v--
scribed procedures ;  and priorities of use are those prescribed . 

·-----

cussion. It i s  the consensus or the State officials primarily concerned - -
with water conservation and use that � Federal agencie s , and their 

licensees , should observe and comply with S�ate laws in c a?Tying out f' 

fr--z,1 
Federa1 responsibilitie s--Or exercising the rights conferred by Federa1 

1f�J..� 
license . This opinion extends to �vigable as well as @:_nnavigable 

st.reams, ,nood contr_ol generally �xcepted. The J.aws which the Federal 

agencies and their license�s should observe are not only those directly 

related to the appropriation, use and control of waters for dome stic 
-� - -

uses, stock watering, agriculture, industry , and tp0;er> development, -

also include tho se �lating to �ish s_anctuarie s ,  re����on areas , 

ollution abatement and the like . 

2 
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• 

• 

3.  Practices of Fede�al Agencie s .  The Federal agencie s  i n  the 

Pacific Northwest primarily concerned with water � and control include 

the Bureau of Reclamation, Corp s  of Engineers , F ederal �ower Commission, 
- - -- --

- ) 
Department of A�iculture , and to a le sser extent certain other ageoo ies . 

Prac tices of the F ederal agencies may be summarized as follows a 

a. Department of Interior 

( 1 ) Bureau of Reclamation . The Bureau of Reclamation ' s  

activities with respect to compliance with State water laws are governed 

I 
by Section 8 of the Reclamation Project Act of 1902 . That Act �cifically / 'j & 2-
requires the Bureau to conform its ac tivities to State water laws , and 

thi s has and will continue to be the practice in this region. The Pelton 

Dam deci sion will in no wise modify this policy. 

(2 ) Bureau of Indian Affairs . The water rights for Indian f���"VYt­

lands are based primarily upon a Supreme Court decision in _i908 commonl.7 

referred to as the �inters Deci sion (Winters v. u. s .  2 07 u .  s • .564 (1908 ) 

with the result that in most c ases o reference is made to state water 

laws. There are some exceptions to this procedure , one of which is on 

the Fort Hall Proj ect in .Idah where water ri ts were e stablished 

through p artial rocedures under state law� It is not anticipated that 

any instructions will be issued or aey modifications of existing pro­

cedures made as the result of the Pelton Dam deciaion.
· 

( 3) National Park Servic e .  The Park Service follows no 

uniform policy with respect to the observaooe of State laws in the con­

sumptive use of water although on occ as ion follows St.ate procedures in 
- - - --· 

perfecting rights for water use in connection with National Park 

3 

N .  f'J . 



• 
facilities. No change in existing practices i s  contemplated as a result 

of the Pelton decision. 

(4 )  Bureau of Mines . The work of the Bureau is so remotely 

connected with the consumptive use of water that application of State 

water law to its activities is largely academic . 
&rntJvdl.) 

( 5) Bonneville Power Administration. With certain exceptions 

this agency files for r and 6btains w�ter rights )iooer applicable,_ State 

law for the water consumptively �d)in connection with its activitie11 

and installations . It is contemplated that the practic e of following 

State law will be applied unifo�y in the future . 

(6) Bureau of Land Management. It i s  the P.�llcy of the 

� 
Bureau of Land Management tO �e under the various State water laws on 

16 L M  

• water developments on which Government funds are or have been expended, 

and which are constructed on public lands, or on other lands under an 

easement to the United States . The current practice with respect to 

• 

water filings varies with the States , with the nature of the water devel-

opm.ents, and with the fees to be paid . In Idaho where the filing fee is 

nominal and where the informational requirements can usually be satisfied 

without detailed surveys, tilings have been made and are currently being 

made. In Oregon a Bureau program to secure the benefits of filing with 

the State was initiated but not c arried into practice; this waa due 
chiefly to Bureau reorganiz ation and changes in personnel; resumption 

ot work on this program is under consideration. In Washington and 

Nevada filing fees are a deterrent, but there are al.so other reasons 

for not fi.l.ing. In Washington there are no_,grazin district , and the 

4 



• 
comparatively few developments are on Section 15 leased lands . In Nevada 

the viewpoi�t is held that because of water appropriations already ma.de 

to others little benefit would accrue to the Bureau by further filings 

with the State . Current prac tices and policies will not be changed 

because of the Pelton Dam decision. 

( 7 )  Fish and Wildlife Service .  It is the Rolicy of the 

Fish and Wildlife Service �ly in � detail with the water laws 

of the respective State s .  N o  change in that policy is contemplated 

because of the Pelton Dam decision. 

b .  Department of Commerce . While ac tivities of the Department 

of Commerce relating to water resources may not be entirely hamonious 

with existing State laws, there have been _,..conflicts apparent o No 

• change in existing practices is contemplated. 

• 

c .  Department of Health, Educ ation and Welfare . While no 

formal instructions have been issued, it is the policy of the Department 

to c�ply with all St�te water laws which apply to the activitie s of the 

Department. No change in this policy is co�templated by re ason of the 

Pelton Dam decision. 

d. Department of Agriculture . All bureaus of the Department 

have and will continue to comply with State water laws in c arrying out 

their pertinent ac tivities .  No modific ation of this policy i s  contera-

plated as a result of the Pelton Dam decision. 

e. Corps ot Engineers, Department of the Army. The Corp s of g "'} 1� 

Engineers �oe� comply with State water law in e stablishing water rights 

for those small and occ asional beneficial. consumpt ive usee required at 



• 

• 

• 

its various facilities . It does �comply with proc edures prescribed 
-----

by State water law in ca?Tying out its �jor e s  onsibilities for flood . _____. 

control and navigation although it attempts and will continue to conduc t 11a1lJ?tki/ . - - /( 

its ac tivities in harmony therewith. The Pelton Dam decision will have 
no effect on this policy. 

f. F ederal Power Commission . 

/'' 
r�uired to submit evidence satisfactory to the Commission of compliance ' 

with State laws and, insofar as water rights are concerned, this is in 

the fonn of a copy of f.3- State water ermit or a statement or evidence 

as to what ste s have been taken to obtain a Stat� �ermit if required. 
� 

Licenses have been issued where State pend.ts have not been obtained but 

applic ations therefor have been made . The Commission assumes that each 

licensee will be required to comply with all State laws which 
- --

c�ct with the provisions of the federal Power Act� Where both Federal 

and St.ate authority are required for construction, one or the other agency 

:must act first and in some c ases a State will not act until a Federal 

Power Commission license has been obtained. 

�7 ot the Federa1 Power Act e:xpress1y saves from l 
interference vested water rights �qu:ired under State �aw tor iE_rigation, / 
water ply, and s�lar uses .  

The Commission ' s  practice has not been changed by reason 

of the Pelton Dam decision. 

4. ProblemB of Change through Legislation. It appears that State 

interests desire as a �nimum that Fed�al. �cies and licensees comply with 

State statutes relating to the control, appropriation, use and distribution 
-� -

6 
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• 

• 

of water applied to beneficial 
,--�����������-

the latter is usua.lly_no
_
t classified as a c�ns�ive use .  The difficult 

problem is presented , however , of determining which Stat laws are to )".-tv-L..,( 
gul _ .1.. ..: ch F / cru -t-'L._., 

receive Federal compliance . Are purely re atory statutes wll..L repre7 

s ent the exercis·e of State police power to be applied to the Federal 

Government? 

There is the[historical precedent of Federal reclamation la� .� 
which since l 1902 Jhas required that the U .  S .  Bureau of Reclamation c� 

c::: ·- - Crw/k observe state laws governing "the control , appropriation , use ,  or distri- · ; , V71� --- --- - --
bution of water used in irrigation * * * . "  I t  might b e  proposed that 

this pattern be adop� and applied to§ ,°'Federal agencies and licensees ; 

but reclamation law recognizes only state-created property rights in c;1� 
flowing vate�and does not treat with the question of State police 

power . It is improbable that the Reclamation Act gives the individual 

st tes a veto over any or all Federal reclamation proj ects within the 

State . Section 27 of the Federal Power Act already _gives e9.!!!.valent 
- . 

�-----:---_ P!Ot�ction against encroachment onrvested property rights by F�deral 

licensees , and the F!ood _ _ Control Act of 1944 _dopts the spirit of state 
-

�tei:" law by;�ubordinating navigat�o� .. � to beneficial consUR'lptive use • 

If legislation should be enacted providing for Federal compliance 

with all State laws , including those promulgated. in the exercise of State - -
police power and extending t o_ �vigable as well as BOJ¥1�_yiga.ble waters , 

questions of constitutionality would be rais ed ,  since what uld follmr 

from such legislation would not be a partial a.nd considered withholding
� 

of Federal authority under the coumerce and property clauses of the 

I I 
04. / j_,,( l)/lt. Le�� ,/ 

��L l { :; J - q'V ijcl� 
7 cJ/ lc,,,,p� t ( {.-t: I lJ ,::;:,,(, l 

--
'}1k:A._ v 



•• 
Censtitution, but a total abandonment of s.nch authority . 

.___ ___ _ 
Additionally, 11 

� 
such legislation migh unsettle- a large body ot law relating to F�deral- �-. � 
State relationships and require many years of litigation to clarify its 

terms and determine its limitations. Assuming, arguendo, its validity 

from a constitutional point of view, its p as sage would have .far-reaching 

implications. It would sweep aw� the Federal supremac flowing from the 

�ommerce and property clauses and s�stitute therefor numerous local 

s:atutes, policies and procedures; and it would §ubstitute @; State 

laws, not merely that body of local rules concerning :property rights _ � 

flowing waters such as are incorporated in reclamation law at present. 

Caaprehensive development of the region ' s  re sources would then become 

subject to the provisions , frequently confiicting, of the laws of the 

• several state s  in the region. C�rehensive development under those 

conditions would be most complex and impose acute administrative prob-

• 

lems . Creation of an interstate body with authority to hamonize differ­

ences might become a necessity. Consequently, if it is the Pelton Dam 

decision which is to be set aside by legislation, such le gislation should 

be specificaJ.4 _,;;rded make its · �
_
abundantly clear that Congl'ess 

places in the States authority over the control �> an r;-;��rlation of 

or not power reservations OJ" other re�ations have been made thereon. 

2 A ttacbments 
1 . Appendix A 
2 .  Appendix B 
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CON1ROL OF CONSTITUTIONAL 

POWER AND LEIJISLA TIVE RES'IRAINT 

When the State of Oregon appealed to the courts the Federal Power 
1 

--

Commission 1 s decision, granting ver, the State ' s  objections, a license 
� � - - ---- ____. 

to the Po�and General Electric Company to construct a power dam at the 

Pelton site on the �avigable De schutes River in Oregon, the possi-

bility arose that the long mooted question eoncerning the extent of 
·-- ...:..::::::= 

Federal authority over western onnavigable waters would at last be 

decided. While the cont�oversy reached and was dj,_sposed of on its . 2 
merits by the highest court of the land, it is debatable whether the < - -

practical statutory as well as the theoretical Constitutional issues 

were f'ully settled as the result of this decision. The purpose of this 
- -

article i s  to inquir�f into the developments in Constitutional law repre-
---... .. 

sented by this decision and the practical results thereof, including 

sane of the clamor for change by le gislative intervention. The issue 

is not uniaportant practically, nor the case a rarity, however, despite 
3 

the statements of sane writers. 

1 Portland General Electric Co . ,  10 F . P . C . 445, 92 P . U .R .  ( N . S . ) 247 (1951) . 
2 Federal Power Commi ssion v. Oregon, U .S .  , 99 L . :Ed. (Advance 

P •  738, l9S$) .  
---- ----

3 e . g .  Schwartz , Federalism and Anadromous Fi sh ,  2 3  Geo . Washington Law 
Review 535, 547 (1955) ; Note , 68 Harvard Law Review 382 , 383 (1954) .  
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\ . \:ti '}1 

Practically every potential power site in Oregon,  where the 
_u

nite� u �/ 
Ir 

States owns of  the land, has b e en  federally res erved and . falls under li;1/ - -- I 

the Supreme Court ' s  decision . Every principal power site in Washington f>� 
- - -� 

is similarly covered, and a.very major stream in that · state is aff e ed '�Ii 
£=. di ---.. . all . . 1 f because of the lmani n eservations, �inst ations,  n�tiona � /ii ;:; 

eats and Atomic Energy Commission reservations within the stat e .  A 1i3\ .--
�c controver ursuant to thi s decision has already risen b etween 

. - - '/V'{,--cr-d/,\_ 
state and federal authoriti es in �aa where a�proximatel 85� of the f J.-/ 

12 
state t s  land area belongs to the federal government . The Comnanding ----. 
Officer of the Naval Ammunition Il3pot at Hawthorne, Nevada, s erved noti ce 

on the State Engineer that applications under stat e law for right s to  

appropriate water from wells were b eing dropped as unnecessary follold.ng 
4 

' 

the Supreme Ccurt 1 s deci sion .  The state-federal controversy is a real 

and vital one, accordingly, int ensified by the failure of the arties t o  .- -- . ----
� 

agree even on the� of the ssues involved. · A brief statement of 

the s�atutory and Constitu�ional provisions involved should serve to out-



• 
THE FEDERAL PCWER ACT AND THE CONSTITUTIONAL ISSUE 

The Federal Power Act)derives it s 9onstitutional regulatory au-

��ty from �sources i ( l) The federal to:�ei:-ce powi)whi ch ap- 71�/�'vl 
pli es per se t o  �ctiviti es on nagivable watefu ( 2) the c�mparable 'Art� 
commm:ce authority over activities on �avigable waters whi ch affect ?1tn-� 
navi gable waters , and ( 3 )  the JEroprietary powe!\ of the federal govem-

)-------,5 ment over theumbll c  lancts .l The �weeping power of the nati onal govern-

ment acting under th e commerce authority has been de clared on innumerable 
-----e;-

ocoasions by the Supreme Court . Its exercis e has been upheld even though 

attended by the same incidents l<lhi ch at tend the exer cise of state poli ce _,,,". -

7 , 

power . It is the lr._egulation b as ed/on the lthird/source� the -------1 

� �� �owever ,  whi ch was challeng ed by the State of  Oregon , 

• 

subj e ct of inquiry here.  The �upreme �urt had h�fore meti culously 

�voi de£_ de ciding the _boundary between . statej and feder� authority in 

5 These sources o f  power are s et  forth in the Act, 16 u . s . c . A.  797 
( e ) ,  817 . 

6 e .  g .  Unit ed States v .  Rio Grande Irrifti on Co . ,  174 u . s . 690 ( 1899 ) ;  
Oklahoma v .  Atkins on, 313 O.s. 508 (19 l) ; Ashwander v .  Tenness ee Valley Authority, 297 u . s � .288 ( 1935 ) .  

7 Unit ed State s v. Appalachian Ele ctri c Power Co . ,  311 U . S .  377 ( 1940) . 

3 
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cases where the feder al government has sought to invoke this power with 
'"\" 0- � 

respe ct to �av:l gab le waters on the publlc · lands-.) But the i ssue was 
_____ .....;,______ ., . .. ./. 

pr es ent ed expres sly in th e  contest between Ore gon and the Fe deral Power 

Commi s sion, the former ass erting th e stat e  P()Wer to �ro�ct i �s fish re­

c by a federal water-power li censee, the latter as­

s erting that thefpropri etary int eres"tJof the United States , a ri sing fran 
I 

its \Prig:tnal ownershiP}_:_._�he l§"wer sit e  /in Oregon, �ables it to grant 

it s li censee�ti} from ;t��� pol ice p ow.er . 
·-..., . II\ .. ..$ " r; 

- -� ...... _w � � ">/ � .. , ) I 

8 See di s cussion and citati ons infra, at page 22 • 
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Stri ct logi cal analysis i s  made di ffi cult at the out s et since th e 

. propriet� pow'W! as 9for the(furl� of the Fe �ral Power 

Commis sion is something of an anomaly wh en co_mpar.ed with th� 
�urpos es of the Federal PowerJ:CtJ So much o f  the Act as rests on the 

conmierce power of th e federal government s eems a logical regulat ory ex-

pression of this power; in such cas es the power to regulate would appear 

to be as great as the SJieeping power of Congress over commer ce, and of 

�ke chara cter .  Bu t  th e  \,wn.ershipJby th e  federa��t of the pub­

� in th e s everal states � necessarily �mply the �ame grant 

of axtensive regulatory authority. Neverth eless , thi s con ceptual dis-
' � 

tinction was not considered by the Supreme Court in a re cent cas e ap­
� 

proving a Federal Power Commission li cens e involving far reaching regu-
9 

lat ory requirements .  On the other hand, it mus t still b e  note d that 

regulatory acti on approved under the property power in that case was 

regulatory action affecting only th e li cens ee and conditione d  on a c-
�· ·· .. . 

;.�E�!llce o f  a licens e .  The regulati on propos ed by the Federal Power 

Commission on the J&s ch�t,e� woul d affe ct tt-!rlrd partie§} however ,  sub-
.. � 

ordinating their intere.st s  t o  ·that of t he li censee who is to b e  insulated 

from the poli ce power and the �vereign poli cies o f  Or� as expres s ed c;u� 
in it s laws . This is clearly a Lnew departur e in �gulatory action under 

a �ropri etary jurisdicti on . And although the facts indi cate that t here 

9 Federal Power Commis si on v. Idaho Power Compagy, 344 U . S .  17 ( 195 2)  • 

5 
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• 

mi ght have b e en  grounds for as serting the appli cability o f  oommerce 
10 u authority to the De s chut es River, the Federal Power Commissi on chos e / . 

{MW:; t o  rest it s ca se entirely upon the -e:operty po�r of the United St ates/ r �"'j.,t 

over its publi c l an dsJ 
"t 

Thus , it i s  not surpri sing t o  not e  the maj ority holding of th e 

Court of Appeals for the Ninth Circuit that the Federal Power C ormnis si on  
"I' - . 

could j_,ssu� only der thes e facts , that as th e 

o'WI'ler an propri et or of the lan d where the dam was to b e  built, the 
----- ...,..,......,. 

Upited States could impos e  condi.tions upon a li cens ee or even deny a 
.. . . --.. ...,._..,...,,, .....,., �. --.,..,.....-...... 

li cena e, but that the Ypi te d State�d not cloth\_ its li cen see with 

immunity t o  Stat e  law. But be fore di s cussing the Constituti onal impli ca-
. --

tions of the Supr�me Court 1 s reversa1ro! the Ninth Circuit ' s  holding, it 

may prove l!Crth while to J!:evi�[}ome of the g eneral f!...d�al and C onsti tu­

ti onal l� relating to the di visi on of state and federal �uthari ty over 

�� public land� before pr�eding to the speci fi c  questi on of th e divi­

si on of that authority as it relate s  to water s on the publi c�omaizlJ 
...---- - � / � -------

_,,�-" • .J 
)�Y'� I' , �[f .  '> (,i  � - �- �?}'. 1.1 

10 See the argument cont aine d in S chwart z , op . cit . ,  not e  3 ,  at 
p • . 542-544 • 
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THt.i DIVIS I ON OF 

FEDERAL-STAT E AUTHORITY OVIB THE PUBLIC LANDS 

!ul� complete , and� aovereignty by the F._ederal Government 

over defined land area �thin the U��t at e s  is <enj oyed§}? in thos e 

cas es whi ch fall within Art I ,  Se c .  8 ,  c
,
lause 17 of the Con stitut i on, 

which provides that the ��ngress shall have poweri) 
" t o  exercis e  ft_Xclusive Legi slation in all cases what soever, 
over such Distriet (not exceeding t en  Miles square ) as may, ;l 
by Ces ion o f  parti cular Stat es, and the Ac ee ance of Con-
gres s ,  b e come th e Seat of the Government of" th e United ;o 
States ,  and to exerci se like Authority over all places pur- \..J'-v 
chased by the cons ent of the Legisf;ture of the State in :::.. //Ar'�,� ·\ e-.��� 
WICli the same shall b e, for the Ere cti on of Fort s , Maga- # 
zine s ,  Ars enals , do ck-Yards ,  and other needful Buildings ; "  "'"'� I 

This Constituti onal provisi on has been construed as inappli cab le t o  .-., 
acquisiti on of St ate land, even with S tate consent , unles s there has been 

� c�ion :r-;:egi sili.tive aut hority . )It' is clear that this excluaiv� 
r;-ri s di cti on pro�i � �es not govern the atate-{;deral relationship wi� 
�peat to the� C f ,  Wilson v. Cook, where the Court stated 1 

" Upon admi ssion o f  �kans as to statehood in l� upon an a� .. 
1eg_u al footing with the original stat e s ,  ( Act of June 15, 
1836, c 100 1 5 Stat . 5U) the leg:izslative authority of the 

� extended over the f�erally owned lands within th e 
"State, �e same extent as over similar property held by 
.ffeiVate own_!!rs, save that th e stat e could enact no law whi ch 
would con fli ct with the powers reserved to the Unit ed  Stat e s  
by the Constituti on . "  13 0 .+ � I . () "'�' ,. .. .a � r-"\-4,. �IJ,.�\ -• '""'"' ,., 

11 Silas Mason Co .  v. Tax Commi ssi on of st ate of Washington , 3U2 U . S . 
186 (1937) ; Jame s V. Dravo ConStruction Co . ,  )02 U.S. 134 ( 1937 ) ;  
Atkins on v .  State Tax C ommis sion of Oregon, JUJ U . S .  2U ( 1938 ) . 

12 327 u . s .  474 ( 1946) • 

13 327 u . s . 474 , 487 . 
7 



• 
But it i s  th e excepti on re feITed to i n  th e foregoing stat ement that 

i s  present ly of int erest . The power res erved to the United Stat es ,  with 
..,,_, ___ _ 

respect t o  the tl_ederally own ed � i s  expre s s ed in 

'
-
���ronstitution as the power : 

�·P !J.v' . " to <P-ctfose of and make all n eedful Rules and �egu]&tions 
J \ � Cl'!� respe ng the t erritory or other property belonging t o  
fl fi � the Unit ed Stat es . "  � 

(pVJ � /r,;Y_r>f\ / fl" It is the nature and extent of thi s pr operty power , le'!s_er than � 
�/�s�gnty but s omething more than th e  mere incl. dental powers of land-

<i" �� • lordship, that thi s paper purport s  to make th e obj ect of inquiry . And it 

.L}�v-A was t hi s  same question, it i s  submi tt ed, whi ch was the criti cal, th ough 

�Mu � y��� largely undis cus s ed, issue decided by the Supreme C ourt in Federal Power <P,q....., 

� , 
Commission v .  Oregon . 'Whether the questi on was , for pr acti cal plll'pose s ,  

• 

• 

.f\llly de cided, or whether it s deci si on leaves the area of controversy 

substantially undiminished, will be .further comment ed on below. 

The Unit ed Stat e s ' original ownershi� of the publi c la�� in th e  

West ern States ari ses from the treaties and a�reement s of cess�on made 
"' 

by the United Stat es with the former sovereign owners or claimants � Such 
��������...--�����- / 

own ership was re cognized by th e vari o-q.s en�bli adaj.tting the s e  
----� 

15 
- -

�t_a� es to membership in the U�on . Cases appealed t o  the Supreme Court 

of the Unit ed St ate s  early est ab li shed the principJe that �opriet"OV 
of the�he United Stat e s  had �s under th�;-:r�� �eate r than th ose in cl. dent to ordinary ownership. " �� 

t;J�L;Uq� _ 
a�(?=z > ��' � 

14 � S .  Const . ,  Art . r:v ,  Sec . 3 ,  Clause :]_· ' 'l d/ Led//. 
')yn 1 t \ f7/-c 15 Next page . 1 Vi';,-'' · � � _ £Jtf;: _ � � 

?:/=-� t� .� �,:q -#� � � µ Urwt+tu��� W cv� � 1� � 



• 

• • 

7f 

16 
Thus in 1871 it was establish ed in Gibs on v. Cllaut eau that a stat e  

• .,,., ' ' > 

statut e  of limitati ons �uld��against �pd o�.ed by the Us\t ej 

.��ates . There the court first announced the b road dimen":ons of the � 
perty ClausJL in language whi cll was to be repeated many times over in sue- �,� - 17 
oeeding years : 

"With re spect to the �c � the Constituti on l:itst s  � 
Congress the �gwer of disposi fa. on and of !!Laking all ne·e dful �-� " I 
rules and regulati ons . That power is sub j e ct tolil�)limitatioµs . " 

I "'-:±=----

The C ourt c ont inued with language whi ch presages the present Supreme 
18 

Court ' s  deci sion in Federal Power Conunissi on v. Oregon : 

"Congress has the · abs olut e  ri ght to prescrib e th e times , 
the conditi ons and the mode of trans ferring thi s  p�ty, 
or $Il;pirt of it, and tocfesignate the p�rsons to vbom the 
trans fer shall b e  made . No stat e  legislati on can interfer e 

��fDtr;a::_ 
15 See, for example , Mann v .  Tacoma Land Co . ,  153 U . S .  273 ( 1894 h where 

the Court says : " in the Act p roviding for the admi ssion of Was�on, M� and the Two Dakotas , into the Union ( 25 St at . at L.  677T 
lirnong the conc;:ti.ti ons impose d was this :  ' That the people inhabiting 
said propoSE;°d States do agree and declare that th ey fgreyer dis_claim 
all rights and �le to the µnappropriated public lands laying within 
the boundaries th ereo f' " . Conditions of like legal ef feet were in­
cluded in th e qI;egon admission acts ( 11 Stat . 383 ( 1859 ) , and the ad-
mis si on aots of the other Western States , 

� - . .  � )..,.� 16 13 Wall.  92 (1871) . �f � ��/WI �..,) , 
13 wan . 92, 99 .  J' <1 1� .. /J 11_ . /� ,,, 11r / 17 � tj v �.;:.., , ztzi ��:- / 

18 ibid. �v � ;tq.e-v (--vv �� 
g� b,� d ����� � - . 

{ �(/ fl - �� ��� 
� c!rhf � �� }�<A-t/-6-�;,;,,�� � 
t1f 0� <SAL- � �� CL 
e�'::' ' ' A--1 -� � 1) U-VV ' +µ]/' 4-U cltz�;/$ r . 



• 

laws , whi ch revers e  t h e  conmon-law rule re quiring own ers of animals 
� <>---

t:mce th Em against es cape to �djoining l�s ,  �apply against th e 

States as (�f the publi c lands . Rather , th e United State s  has 

suffi cient legi slative authorit y  over such lands to pre s cribe federal rules 

� � 19 
best suite d  to ����.... The Supreme Court has gone even further 

1�j(l in declaring that federal statut es prohibiting the inclo sure of pub li c  lands 

r��� extend to fences whi ch  are lociate<;I on private lands adj oining the publi c  
.. cvv .. 20 1-��/1 lands . In thi

_
s cas e the court re cognized that in adopting a federal nui s an ce 

r�· ( �� doctrine . even though limit ed, it was exer ci sing �l form o f  poli c� power ' 

·u (...) aff acting b oth th e publi c lands and private land. .,,::;tJe. , d0? ll'""\-- � 

� �: ���r l,� -,�r P-f� 

• 

19 Shannon v. Unit ed States, 160 F. 870 ( 9th Cir . 1908 ) .  

20 Camfield v .  United St at e s ,  167 U . S .  519 ( 1897 ) .  

21 Th e  Court treated this point expli citly. Justi ce Brown stated that : 
f11.Jhile we do not under take to s ay that Con�res s  has the unlimit ed 
power t o  legislate against nuisances within a state ,  ltrl.ch it would 
have within a t erritory, we do not think th e admission of a t erritory 
as a state deprives it of the power of legislating for the �ot ecti on 
of the public lands , though it may thereby·· involve th e exerci s e  of 
what i s  Ordinarily known as the poli ce power, so l ong as su ch power 
i s  diz:.e cted solely to its own prot ecti on .  A dif ferent rul e would 
place the public domai n of the United States complet ely at the mercy 
of state legi slati on . "  

10 
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�11f� � �� �Q"· ; _ .��)i:'D(\ oh 
0��/v��#� /� r� � 

Regulation of e,raZilJIL on f ��eral l�by means of a �t szstel!li has 

b een approved by the Supreme Court .  

On the other hand, concurrent exercise o f  state power over the public 

lands has b een traditi onally recogniz ed. In 1881, the Supreme Court held 

that a federal court did not have jurisdiction over the crime of murder 

committ ed on a Colorado Indian reservation,  but that this was a matter for 
23 

the state Court s .  A forcible entry and detainer statute of the State of 

Washington was upheld as dealing only with possessory int er�sts and not 
I'!• . • • 

confli cting with federal statut es controlling entry or prohibiting unlaw-
24 

� enclosures of public lands . State regulation of grazing on the public 
25 

lands was permitted in Omaechevarria v. Idaho, where the Idaho "Two-Hile 
' . . . . ' . ,  ' 

Limit Law" , prohibiting the grazing of sheep �attle ranges, was attacked 
� . ,  ... 

as in conf1.ict with the federal interest . There Justi ce Brandeis stated 

what may be a major rationalizing principle for this group of cas es in 

saying that : "The police power of the state extends over the federal pub-

lie domain; at least,  when there is no legislati on by Congress on the sub-
26 

ject . "  Although there ar e  inevitably some cases whi ch cannot be  thus 

!-�· 
� � 
�� 

22 Ught v .  United States ,  2 20 u . s. 523 ( 1911) . ff� 
23 United States v.  McBratney, 104 U . S .  621 ( 1881) , but note that this � 

followed from CongresBlonil policy, not Constitutional mandat e--the D,___, 
statute provided for federal jurisdiction only in any " place or dis- /iA-,,,_._Ir-:.. · 
tri ct of the country under the exclusive jurisdiction of the Unit ed /'vr/(J' 
States . n . . 1 · 

,,., . .  

24 Denae v .  Ridpath ,  246 U . S .  208 ( 1918 ) • 

25 246 u . s .  343 ( 1918 ) . 

26 246 u . s .  343 , 346. 11 
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27 
reconciled, the general p att ern of the Property Claus e as e stablishing 

paramount federal authority, sub j ect however to sta te sovereignty where 

the nati onal power is @fully e� seems finnly establi shed by 

the great maj ority of Supreme Court decisi ons . This property power does 

· not , however, constitut e general sovereignty over the publi c lands , and 

may b e  exercis ed only within its proper scope.  The exer ci s e  must be ap­

propriat e a cc ording to the nature of the property, it must b e  " c_onsi st ent 
� � 

with th e  foundati on principles of our dual system of government and must 
------=- 28 

not b e  contrived to govern the concerns res erved to the St ates . "  That the 

pr oper scope of thi s power is very great , however, and approaches in char-

act er the s cope of the Commer ce Power i s  indi cate d by such c as es as United 
29 

States v. City and County of San Francisco ,  upholding a statutory require-

ment that power generated from private faci lities located on public lands 
30 

be publi cly distribut ed, and Idaho Power Co . v. Federal Power Commis sion, 

upholding the Commission acting under the Property Claus e in requiring a 

licens ee t o  int erconnect i ts proj ect with pro jects of the Unite d  States 

and t o  t ransmit electric power of the United States t0 the extent of th e  

2 7  e .  g .  Ward V.  Race Horse, 163 U . S. 5o4 ( 1895 ) , intimating that the 
power to r egulate the killing of game is a necessary and exclusive 
poli ce power of the states . It is doubt ful that thi s de cision re­
tains any force at the pres ent time. 

28 Ashwander v. Tenness ee  Valley Authority, 297 U . S .  288 ,  338 ( 1936) . 

29 310 u . s .  16 ( 1939 )  • 

30 344 u . s .  17 ( 1952 )  
12 
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unused capa city in its transmi ssion lines . Whi le the latt er cas e extends 

regulati on to affect not only federal property but in addit ion s eparat e 

property of the licens e e whi ch b ears no immediate relati on t o  the f ederal 

property, not e that b oth of the s e  cas e s ,  unlike Federal Power Commis si on 

v. Oregon, affect only li cens ees and not third parties, and impos e  regula-

ti on only through conditi ons containe d in a li cens e which the appli cant is 
free to a ccept or rej ect . Perhaps th e most comprehensive single stat em ent 

characterizing the natur e of t he property power i s  that contained in Ut ah 
31 

Power and Light C o .  v. Unit ed States ,  where Justice Van Devant er said: 

" True, for many purposes a stat e  has ci vi !  and criminal 
jurisdicti on over lands within it s lilnits be1onging-·ECf th e 
United st:ate s, but this juri s di cti on does not extend to any 
matter that is not consistent with full power in the United 
Stat es to prot ect it s lands , to control their use ,  and t o  
pr.��cz:ib e :ln What- manner oth ers niay r�quire ( si c ) right s in 
them . Thus , while th e State may punish publi c offe�. s su ,ch 
as murder or larceny, committ ed on su cll lands , and �--� 
'�ate property, such as li?e st_g ck, located ther e on , it may Ltax the lanas th ems elves , or i nvest other s with any right 
what so ever in them . "  

The foregoing cases on the general nature of the property power 

are t oo general t o  point a clear direction in the analysis of the � 
, .... ,,. . _ _ .: right_V prob lem of Federal Power Commis si on v. Oregon . They do di. spell 
... ---.----

b eyond all questi on, however, any pos sibility of contention that th e  yro­

pertLpower i s  the .eere e�� f th e power of a pe-vate landlord over 

property " own ed" under a unit ary sovereignty. An attempt t o  de fine mor e 

strict ly the s cop e of the E_roperty power as it affe�water� 
streams on th e pub li c  lands will be made in the following se cti on ,  with � 
spe cial att ention devot ed to those federal S:. atut es whi ch withhold the full 

impact o f  the pr operty powfil) 

3 1  243 u . s .  389 , 404 ( 1917 ) . 
13 
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THE EFFECT OF THE DESERT LAND ACT> 
A century o f  development of West ern water law has s een th e  early 

emerg ence and continuous re ference t�rreconctlab le 
j
reor,:i.es con­

cerning th e  fundamental s ource o f  waterright s aut hority. One theory has 

ass ert ed  that the � te d States c ontr ols all@avl g_:b le st reams and 

what ever right s might or did exist therein as all __ incident o f  i� � owner ship ..,.. -- -·-

o f  th �  
_
pub li c  lan� and that thi s federal c ontrol was €9surren�er ed 

upon the admission of a state int o  the union . The other asserted original 
--- ,__ �1"""; --

own�p and�ol in the �on the b �is that a�arian �� 
was r:ot a�ropriate �. and had n�er existe d in th e west� The practi ca.L 

confli cts whi ch resulted in judi cial decision only seldom involved a 

direct clash between the two theories , however . B e caus e of federal st at-

ut es which purport to withhold the full exerci s e  of federal authority, the 

argument s have cent er ed primarily ab out th e effe ct of th es e statut es , par-

ti cularly the Desert Land Act . The first among these statut es was th e Act 
...._ 

o f  j]6§) as modi fied by t he Act� which declar ed mining lands free 

32 These two theorie s are sometimes referred to as the " Cali fomia 
Ibctrine " an d  the " Colorado Doctrine" , respe ctively, although more 
o ften in a cont ext lrbere local r ather than feder al questi ons are 
involved. 

33 For a class i c al expositi on of this approa ch, see Bannister , " The 

� Q.iesti on of Federal Dis siti on of State Wat e rs in the Pri orirv-state s, 
Harvard Law R0'V1 ew 191 ) , wh ere the author correct ly argues 

that 'What is involved is state power , n ot property. Thi s is a di s­
tincti on that has to o oft en b e en unr e cogniz ed or c onfused by sub s e­
quent commentators as well a s  th e courts . Un fortunat ely, the author 
dogmati cally and with out argument assumes in favor of the � th e  
answer to the b asic qu�ti on :  in �hi c h  sovereign , state or federal ,  
doe s thi s power resi de? 

.1.4 
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34 
. and open to preempti on, and provided that : 

"Whenever, by priority of ws s ession, rights to the� of 
,!later for mining, a�ure, ma'nufacturing, or ?ther pur­
poses, hive Ves+.e..cL_ and accrued, and the same are �ized 
and acknowledged by the locar customs , laws , and the de cisions 
of CQurt s ,  the pos sessors and ...Q_"Wners o f  _®ch veste d  rights shall 
be maint ained and p_rotected in the same; and the right of way 
i'or t e constructi on o �tches and canals for the p�:goses_ herein 
spe ci fi ed is acknowledged anaconfl.rmoo"; but wh enever any person, 
in th e  construction of any dit ch or canal, injures or damages the 
pos session of any s.¢tl:m on the publi c  domain , the party com­
mit ting su ch  injury or � shallb e  liable t o  the party in-
jured for such injury or damage.  � 

All patents granted, or preemption or homesteads allowed, 
shall be $l!bject to apY vested and a cc;ued water . righ�s ,  or 
rights t o  dtti::tnl"s an d  reservoirs us ed in cormecti on with such 
water rights,  as may have been acquired under or recognized 
b this s ection. " 

In numerous cases th e Supreme Court rec ogniz ed th es e statut es as 

permitting, if in accordance with local law and cust om, the ac�uisition 
35 -

of w��er rights agains!v�federal int erest� the publi c lands.  Such 

permission does not oreate affinnative authority, however, such as the 
36 

right to  trespass on private property, to perfe ct such rights . It is in-

teresting to note that at an early date the Supreme Court found oc casi on 
.. 31 

t o  criti ciz e  the lant,ruage us ed in the A ct of 1866. Both the Act of 1866 
·� -- - - - -

n 
Ut ah Power and Light C o .  v. United  States . Of greater signifi cance than 

34 Act of July 2 6, 1866, Se c .  9 ,  14 Stat . 251, 253 ; A ct of July 9 ,  1870 , 
Sec. 17 , 16 Stat . 217, 218 . Thes e statut es are codi fi ed as two un­
numb ered paragraphs in 43 u . s . c .  661. 

35 e .g .  Jennis on v. Kirk, 98  U . S .  453 ( 1878 ) .  

36 Sturr v. B e ck,  133 U . S . 541 ( 1890 ) • 

37 Basey v. Gallagher, 20 �vall. 670, 683-4 ( 1874 ) . 

38 243 u . s .  389, 405 ( 1917 ) . 
15 
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these earlier st atut es i s  the Desert Land Act of 1877 , which pennitted 
39 � 

desert land entries sub j ect to the proviso : 
�- -

"That the ri ght t o  the ��f -water" by the person so  con­
ducting the same , on or to any tract of desert land of three 
hundred and twenty acres shall depend upon bona fide prior 
appropriati on ; and such right shall not exceed the amount of 
water actually appropr.i.ated, and necessarizy us ed for the pur­
pose of irrigation and reclamation; and all surplus wat er over 
and above such actual appropriation and use, tog_ether with the 
vater of �11 lakes, rivers, and other sources of water supply 
upon th e  .publi c lands and� navigable, shall rema.i� 
held free for the app�ti on�se of the p\'ibrrc-for irri-

. gation,-- mining and manufactUring purPoSeS subject to exist� 
rights . "  �. --· 

The terms of this proviso contain no re ference to state law and custom, 

but appear to e st ablish the doctrine of prior appropriati on as federal 
� ·----

law. It is possible to argue as a matter of statutory constructi on that 

since th e  statut e contains no definition of prior appropriation,  C�ngress 

intended that the method of appropriati on provided for �as 
to be  followed in making a federal appropriation, but that Congress in-

.....__ '"' . . . ' 

tended t o  leave undlanged federal power as the primary source of law per-

mitting the acquisiti on of property right s in running waters on the publi c 
' . �n .  This analysi s would beyond questi on permit federal chang e or 

withdrawal of appropriation privi leges on the publi c lands . An actual 

result somewhat similar to this hypothesi s was obtained following th e 

39 Act of March 31 1877,  Sec. l; 19 Stat . 377, as amended; 43 u .s . c .  321 • 

16 
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40 -� Act of J.lne 4 ,  1897 , r�ulating the us e of wat er within nati� 
forest s .  The Supreme Court held that compliance with State law alone 

� 

was not suffi ci ent t o  permit entry where a federal permit system had 
41 

been estab li shed .  But in the cours e of judi cial decisi on the Des ert 

Land Act was not analyzed in t erms of it s effect upon the source of 
42 

power to create rights in flowing waters , unti l the leading case of � 
43 e-o 

Cali fornia Oregon Power Co . v. Beaver Portland Cement Co. Among other 

things this case held that the Acts of 18 66, 1870 , and the Iesert Land 

Act were to be ,,!!lad to114ether, and appli ed to@the public lands, §) l {l 
the de sert lands only. The court then announced the combined effect of _,,,, 

these statut es on the federal-state relationship in the broad language 

40 30 Stat . 11, 36, 16 U . S . C .  481. 

41 Utah Power and Li t Co . v. United States 243 u . s .  389 ( 1917 ) ,  
u note t at the ourt s ate t at t e controversy was not one 

over water rights but over rights of way through lands of the 
United St ates,  thereby avoiding the issue of sovereignty over 
nonnavigable streams . 

42 Gutierres v.  Albuquergue Land & Irri�ation Co. ,  18 8 U .S .  545 ( 1903 ) , 
Where a state Interest was recognize , by construing the statut e to  
pennit the acquisition of  water rights for others by a state created 
corporati on having the power of eminent domain . 

43 

44 
295 u . s .  142 ( 1935) . 

295 u . s .  142 , 162 . 
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whi ch  was to be incorporated by the Ninth Circuit Court of Appeals as 

the f�for its de cision in favor o f  Ore gon against the Federal ... � - ------ . 45 
Power Commissi on in the Deschut es River controversy: 

"As th e owner of the publi c danain, the Government possess ed 
the pe_wer to::dispos�of land and water 9hereon to g�7. � 
t o di spose of them separately. Howell v. Johnson, • . , 
89 F . 556, 5 58 .  The fair construction of (The Des ert Land Act 
of 1877 ) is that Co�ress intended to es t ab li sh the rule that 
for the future the �nd shouldOe pat ent ed s eparately; and 
that all�avigabfe waters thereon should be 1 eServed for 
the us e  0 th e  public under th e  laws of the states and terri­
t ori es named. The words that the water of all s ources of_ }water supply upon th e  publi c lands and not navi gable ' shall 
remain �d b e  held free for the appropriation and use of the 
public ' are not sus ceptible of any other construction . "  

And at a later point th e  Supreme Court stated, an d  the Court of Appeals 
46 

again quoted :  

"Nothing we have said is meant to suggest that the act, as 
we construe it, has the effect of curtailing the power of 
the states affected to le��late in res�ct of ymters and 
water�ts as th ey  deem · wise in the public interest . What 
we hold i s that .following the act of 1877 , if not before, 
a11 pavig�le waters � part of the publi c domain 1 became tubliCJ. juris, sufije--ct t o  the plenary control of the 
designa ed states .ff -

45 295 U . S . 142, 162 ( 1935 ) ,  quoted in 211 F.  2d  at 3 53 . 
46 295 U . S . 142, 163, quote d in 211 F. 2 d  at 353 • 
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s eparation of t he 
·� 

lan and the water concept (//'� 7 ....:------_ 
which must b e  analyzed t o  understand this 

Court ' s  6;i)of the Court of Appea ls . 

controversy and the Supreme . � 
It is also central t o  an 

understanding of the underlying Constitutional issue involved. Unfor-
-. ' ------. 

tunat ely, this apparent ly s�mple concept masks rather tha.� clari fies 

the competing Constitutional doctrines whi ch  have been advanced by the 

respective advocates of state and federal �premacy in this ar ea. The 

Court of Appeal 1 s concept of  the nature o f  the right s in, or power over 

wat er separated by the �sert Land Act must necessarily have referred to 
.____ 

a �, ooC>.mplete, and, most important, irrevocable trans fer of sovereignty 

over such water . ,;, 47 ' 
In no other way could the Court �ve accepted, as it 

clearly di d, the fac:t that th e  ppwer sit�n questionyas no longh
a 

a 

part o f  the "public lands" ,  having been wi_thdrawn pursuant to lawJ yet 

treat such tdthdrawal with indifference,  finding no necessity even to 
---...... 

47 See not e 7 at page 350 of  the court ' s  opinion; also s ee the dissenting 
opinion . 

48 Act of June 251 1910, 36 Stat . 85S , 858,  43 U . S . C .  1411 142, provides 
as follows : "The President may, a;t. any time in his di..s creti on, tan­w �ar:i.J;jnd.·�aw fran settlanent, location, s.!!!9, or � any 0£-­h:i publi c lands of the Unlted States , including Alaska, and �eserve 
the saI!le for water-power sit5iiS1 irrigation, classification of lands, 
or otner public purpQses to be spe�fied in the orders of withdrawals, 

Ed such wi. thdrawals or reservations Sliill remain in force until re­

I;�ked by him or by an Act of Congress . "  Also see : Federal Power 
i.ct; Sec . 24, 41 Stat . r l075, 1076, 16 U . S . C . 818 • 
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� � ���V\.( M. lcw4_ 
� .,,,;vv / o� · vv:i�v � iv# �v - �� p)I\, � � ,-0"f'/\ - ry' M� rJV 4� . 

dis cuss the point . The Court could only have reasoned that , wit h the 

c;,._omplet efieparati o� of lan�d water rights , a withdrawal or der h as 

operati onal effect onl.x...upon th e parcel of land denaninated in th �_ordel) 1 

and that the water, having been dedicated t o  public use ,  i s  unaffected • 
..........--\ 

Accepting the court ' s  premises, it would indeed be diffi cult to conclude 

otherwise, with out raising troublesome questi ons concerning th e amount and 

natur e ·of th e water rights whi ch  would adhere to the reserved land parcel 

i f  such separati on did not continue . 

Likewis e it is clear t hat the Court of Appeals di d not r ely upon 
49 

Se o .  9 ( b )  o f  th e  Federal Power Act as re quiring compliance with stat e  

law. I n  di s cussing this provisi on o f  the Federal Power Act the court 

adopt s language from the leading cas e  on this point , First Iowa Hydr0-
50 51 

Electri c Co-op. v. Federal Power Commission, stati ng that : 

"The need for compliance with applicable stat e  laws, i f  
any 1 arises not from this federal st atut e but fran the 
effe ctiveness o f  the st ate statut es thems elves . "  

49 Providing that 1 " Each appli cant for a licen se under thi s chapt er 
shall submit to the connni s sion-- ( b )  1 Satis fa ct ory evi dence that th e  
appli cant has� with th e requiremmt s· of the laws of the 
-
�at� or State s within -� e  proposed proj ect i s  t o  be loc�ted 
·witn respect t ,bed an�d to the appropriation, �on, 
and � of }'later for power purposes and with respect to the rignt - l 
t o  �age in the business of developing, transmitting, and dis­
tributing power, and in any other business n ecessary to Effect the 
purpos es of a license under this chapt er. ' "  16 u . s . c . 802 . 

50 328 u . s. 152 ( 194 6) .  

51 . 328 u . s . 152 ,  178 . 
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The under s cored words constitut e  the fundament al positi on taken by 

the Court of Appeals on th e state- federal questi on o f  sover eignty over 

nonnavigable waters.  The Court by thi s statement 1x:>ok a positive st an d  

on thi s long unde cided questi on of sover eignty. Perhaps it would not b e  

t oo rash to suggest that the court would have tB.ken this stand even without 

9o  

the Desert Lan d  Act t o  re ly upon, s tating aft er th e fashi on o f  Pollard ' s  
53 

Lessee v. Ha§an th�er �avig�le waters is a natural inai.- J j J J 
dent of state sover eignty0 

c 

And apart from the spe ci fi c  support which it found in the Beaver 

Cement case , it is prob able that the court was influenced to no 

52 211 F .  2d at 351.  

53  3 How. 212 ( 1885 ) , the leading cas e estab lishin t 
· 

the�d · b� of _ ab s reams is in the states as a 
nat� of s·over eignty . Thia ca s e  is also the departure 
point for the �de l� cases,, See Unit ed State s v .  C ali fornia, 
332 U . S . 19 ( 1�7) ; ted St ates v. Texas, 339 U.S. 7o7 (1956); 
United States v. Louisiana, 339 U.S. 699 { 1950)  and Alabama v .  Texas, 347 u.s. 272 (1954) • 
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• 
inconsiderable extent by th e  consis tent refusal of th e Supreme C ourt 

to de cide the Constituti onal is sue , despite strong urging by Govern­

ment attorneys that @ reso��i on of state and federal c on ilic� in 

thi s area oould not be ob tained with out d ecision on thi s questi on . 

Thi s was th e result as early as 1916 in Utah Power and Light C o .  v. Unit ed 
54 55 

States . In Wyoming v. Color ado the court bypass ed the questi on on the 

basis that th e U�ted State s wa� at, -:�pting in that cas e  t o  ea:!_.force 

a �ount ri g�ying that : "whether its publi c lan d holding s would 
56 

enable it t o  go further we need not consider . " Another refus al to decide 
57 

followed in United Stat es v. A�Salachian �lectric Power Co . ,  and the de-

cisi on  in Nebraska v .  Wyoming, alth ough ag ain refusing a di rect ruling on 

the Const ituti onal issue, must have provided encouragement to the pro-

• ponents of state sover ei gnty. In thi s cas e th e Supreme C ourt pernd tt ed 

t�to st and as parens patri ae for their citi z ens in claiming not 

on� appropriate d  wat ers but also the� unappropri ate� 

54 243 u . s .  389 ( 1917 ) . 

55 159 u . s .  419 ( 1921 ) . 

56 259 U . S .  419 , 465 . 

57 311 U . S .  377 ( 1940 ) . 

58 325 u . s .  589 ( 1945 ) .  

• 
22 
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floidng ov;
; 
publi c l� It is h ard to re conci le thi s acti on by th e 

oourt �th it s statement that "the question of the ownership by the 

United States of unappropri ate d  water is largely academi c so far as th e  
59 

narrow issues of thi s  case are concerned . "  In view of this hist orical 

r ecord and re cognizing the influence as a pr ec edent of the Beaver Cement 
ro 

case with it s somewhat super fi cial oversimpli ±"i. cati on of the issue, it is 

not di ffi cult to s ee how th e Court of Appeals was able to evolve a theory 

resolving the Constituti onal issue entir ely in favor of st ate sover eignty. 

This raises th e questi on of what, i f  anything ,  r emains . of thi s C onstitu­

tional th eory aft er th e Supreme Court • s reversal of the C ourt of App eals • 

59 325 u . s .  589 , 616. 

60 I t  sh ould be noted in defense of the opini on , however, that that 
oas e dealt with conflicting claims of indi viduala and not govern­
ments . Thus it was immat eri al to that deci sion whi ch soverei gn 
pos s essed law making aut hority to create wat er ri�ht s in the Rogue �r J  equally immat eri al was the que�tion mether the s eparation 
of lanL�d water trans ferred sovereignty over wat er in whole or in 
partfrom one g-overnment to another .  The refer enc es to plenary 
stat e  control are therefore di ctum. 
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THE SUPREr'E COURT DE CI SION IN THE PELTON CASE 
I 

The Suprane Court in its decision of th e Pelton controversy refus ed  

to decid the issue whether the Il:lsert Land Act and relat ed act s trans-

ferred sovereignty t o  the � over all Ql0$avigab�e �s within 
� 61 

their b orders . But this is not the equivalent of saying that the Suprane 

Court left t otally undecided the Constitutional issue, as it had on 

earlier occasions . In resting its deci sion on th e  inapplicabilitp of the 
---.;�_ .. - ._.p' . . -

Act bJcaus e of withdra� the Supreme Court was in effect rej e cting 

the Court of Appeals ' reading of the Beaver C� and that court ' s  

position that an irrevocable grant o f  po�r ·over water had been made to 

the � A fortiori, the Supreme Court ' s  decision lays to �t any 

contention that, in th e absence of the Desert Land Act ,  sovereign power --.. .-.z;_--=.--

�Wi th the s�as a natural{f�cl.de¢? of stateh;dJ 

61 99 L. Ed. ( Advance p .  738 , 746) . In the words of Justice !Jv.� 
" It is \fi.gt) ne�s�ary for us, i n  the instant cas e ,  to pass upon 
the qu�Stion e er this legislation constitut es the exPr ess 
�legat:i,on or c_onveyan� power that is claim� by the �e ,  
b e caus e these Acts are o ap£li cable to the reserved lands and 
waters involved.j 
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While th e Supreme Court ' s  de cisi on rests principally on th e ground$' 

o f  the non-appli cabi lity of the Des ert Land Act , its re fer enc e to the 

First Iowa ca se is signi fi cant to indi cate the vi ews of the Court con-
cerning th e  affirmative powers of the Uni ted States where �estrained 

by vgluntary con formity to s tate s t at� I n mald.ng the following state-,.___. r- - 62 
ment concerning the ll3s chutes River controversy: 

"As in First Iowa Hydro-Electri c Co-It. v .  Federal Power 
Col11n!i.ssion, 328 U . S .  152, 9U L . Ed .  l 3, 66 S .Ct. 906, thi s  
case illustrat es the integrati on o f  the federal ang/State /juris dictions in li cens ing water EOWer projects under th e 
Federal Power Act . In the First Iowa case we sustained th e 
autho · of the C ommis si on t o  li cens e a power pro ject t o  
use riavigab le waters of the United St ate s lo cated in Iowa. 
Her e, wit out fin ng that the wat ers are navigab le, th e  
Commissi on has issued a CO!!lParab le � cens e for a power 
proje ct to us e  wat er s  on lands.../. gqnstituting res ervations 
oTtne Unit'ed States located in Oreg on . The St ate of 
Oregon questi ons the a�thority of the Commiss roil to do 
this • • • •  For the reas ons h er ea.f'ter stated, we sustain the 

I 
Commissi on • • • • •  To allow Ore gon to v eto such use ,  by r e­
quiring the State ' s  additi onal permissi on, would re sult in 
the very dupli cati on of regulatory control pr ecluded by 
the First Iowa de ci si on . "  

the court seems t o  be equating �ower involved here with 

the c�nmerce po���v�fv;ii.; th e First I owa cas e as o f  identi cal 

s cope and �t .  I f  so, and th e language appears to permit no other 

conclusi on, th e Supreme C ourt has as a practi cal matter at least , finally 

de cided the C on stituti onal is sue of sovereignty over We�t ern<fiO!i}lavigab le / -..--:----
wat ers . 

For even if the Desert Land Act were const rued to trans fer soverei gnty 

in ac cordance with the opinion of the Court of Appeals , it i s  a s�mple 

62 99 L . Ed .  ( Advan ce P •  738 ,  740 and 744 ) .  
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administrative matter in any particular cas e to suspend the effe ct of 

the Act . Thus it is of li ttle practi cal impor tance to debate the pro-

bable ef feet of the Desert Land Act under the Supreme Court 1 s view of 
63 

the Constitutional issue , although a nurrb er of theories are possible. 

The import ant point to th e de cisi on is that unlimited federal. power can 
<:':! �-

.... Y:. J b e  exercised over We stern ��gable wat ers by ':nilat eral acti on on 

the part of the�l,;;b;�of the f!��ral govemme_nt . 

The foregoing statement is sub j ect to one important qualificati on, 

however, 'Whi ch was clearly recogniz ed in th e Supreme C ourt 1 s deci si on 

although it had no immediate practi cal e ffect upon th e out come of the 

Pelt on Proj ect controversy. This is the pr ovisi on in the Federal Power 

Act itself, i�f the P�aJ_llount Constituti onal power , whi ch 

63 It may be argued that wher e  it appli es , the .@t r.,a.ns fers full 
sovereignty to the stat es ,  but this is b oth ·theoretically and 
·practically unworkable, since it would be  di fficult t o  conceive 
of, much les s  administer, a sovereignty whi ch ebb s and flows in 
proportion to minor changes in the g eographi cal b ounciaries of 
th e public lands"'. I t  is also q�estlonable whether �?verei gntl, 
5mc e grant ed, is revocabl0;) More reasonable is th e theory that 
the Desert tarid Act is a very limited grant of power to the 
states to make property rules governing the vesting of wat er 
,rights . Also po�sible is-ihe theory that the federal govern­
ment has mere ly inco;:E?rat e d  by. reterence)c�tain s� at e  wat er 
laws in it s own federal appropriation B,lStem wrEhout transf ering 
any of its sovereign Ye( -
� 
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limits the exer ci s e  of fede�al pO!Jer by provi ding : 

" That nothing her ein contained shall b e  construed as 
affecting or int ending to a ffect or in any way to ir.l­
terfere with th e laws of th e resp ective states relating 
tO-ure· cqntrol, a�ation; �s e� or distribution of 
water us· gati on or for muni c�al or other use s ,  
or-any este d ri n . acquired there� " 

-

Although the Court doe s  not pur port to construe in Federal Power 

Commission v. Oregon thi s s t atutory withholding of federal power , it 

doe s refer to the requirements th er eof as fal:_ling within the %-� 
____ .. ..-··-· ----- 65 ' � 

of r(v.ested rig� But even if on:cy " vested rights , "  rather than the 

pos sibly broader ri ght s encompass ed by th e  n cont rol, appropri ati on, us e ,  
..__-. 

or dist ributi on" laws referred t o  in Section 27, are protected from the 

effe ct o f  paramount federal authority, still there remains the question 

of ��-;;;;t_�-right� The Supreme Court cases construing Section 
r 

27 have been primari ly con cerned with its e ffect on the exercis e o f  

64 Federal Power Act , Sec . 27 , 41  St at . 1077 , 16  u .s . c .  821. 

65 The Court cit es Sec . 27 after making th e follo1-ling stat ement : 
" There remains t!Q_ question as to th e  constituti onal and �tatutorr__ l!.� ty o f  the Federal _.P-� . :o-C si on to grant a valid li cense 
for a power project on �erved lan of the United Stat e s, provided 
that �r��- --Act t e � of the water does no t oon flict 
with l veste d ri ht s of other s . "  99 L. Ed. ( Advance p. 738 , 744) . ln 
First I owa dro- Electri c o-o • v. Federal Power C ommissi on 3 28 

• • , 17 , 1 9 , th e court indicat es without nn y de-
claring that Secti on 27 applies only to propert:i: ri.�aj Compare 
Gr and River Dam Authority v. Grand-tiydro, 335 U . S .  3 9 ( 1948 ) ;  
Uiilted States v. Cent ral Stockholders Corp. , 52  F. 2d 322 ( 9th Cir. 
1931) . Also s ee Schwartz ,  Niagara Mohawk v .  Federal Power Com.missi on, 

\fHave Private Water Ri ht s Been 12str o ed B the Federal Power A ct ,  
U .  o Pa . L .  Rev . , 1 19 , where a revi ew o the Congress-

ional hi story of Secti on 27 leads the author t o  conclude that thi s 
secti on was probab ly intended to �ct only irrigati on rights 

(not ri ght s to di versi ons for po we� generati on • 
-

27 
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Land  Costs U. S. Pro iects Skyrocketing 
.. 

· -

By THOMAS J. FOLEY The ,.GAO chief _said a study audit "shows that the actual However, it  was pointed out I 
WASHINGTON, Aug. 1 . _ o 18 reservoir projects howed a,.,creage acquisitions ·and that "Many of the changes be­

( INS)-The General Account- that cos s nave risen an aver- land costs were significantzy tween estimated and actual n 
ing Off or e oday the age of 143. 1  per cent between higher than those presented costs are due to · ��e. s in R 
cost o land for Government initial surveys and completion . in· the &urvey reports." actual acreage acqms1tions"- s1 
flood con ro projects has sky- The surveys are made by the Campbell urged the corps to ranging from �2.9 to 207.4 per e 
rocKete<fb'Y as much _as 730 Arm Corps of Engineers and be more "realistic" in submit- cent above estimates. v 
per cent above early estimates . are submitted to Congress for .ting estimated costs to Con- • 

United States action. According e GAO gress. Jet Pilot Ki l led Ii 
General Joseph Qamp.bell sub- these cost estimates have been The GAO official said some ALBUQUERQUE (N. M.), t: 
mitted the special survey to at the very least 36.8 per cent of the cost increases are due Aug. 1 . - (AP) - A  T-33 jet a 
Congress with a strong recom- and as much as 730 per cent to higher prices and some are trainer crashed at Kirtland F 
mendation for a "crlt' al · too low. a result of a 952 law requiring Air Force Base here this v 
vi w" of the P.Olici s used in T h e Government's ac- the Gove o pay ml- morning and the pilot was s 

r developing such estimates. counting chief said a field owners esettlement..,expenses. killed . 

• 

• 

• 

• 

C 6/ /f-C 

F. L. LATHROP, Consitltant 
425 Yama St., Yreka, Calif. 



• paramount federal commerc e power . Thu s ,  Ford and Son V .  Li ttl e Falls 
66 

Fibre Company h el d  that a federal li cens ee under thi s s e cti on was � 

�h e d  wi th a�ty tG!llct dama�o�er o f  s tat e  

wat er right s , at least not without being required t o  res pond i n  damage� 
67 . .  'If 

Re c ent de ci si ons i n  the fourth and fi fth c ir cuit s not i nvolving the Federal ,.,.,; 

Power Act , have held that in condemning for a federal power sit e land b or-

,1 dering on navigable wat ers th e Uni t e d  St ates must pay th e value of the land t't-�a� pot ential power si� even though it could b6a us ed for this purpo::-
•V � only through the permissi on of the United State� The Supreme Court has 

• 

6t3a r-- -··· 

jus t  r6versed the circuit court s .  The le ading case is the recently de-
�, ......--·---- .69 

cided Federal Power Commissi on v. Niagara Mohawk Power C orporation where_ 
70 

the court s ai d  of th e Federal Power Act : 

" The A ct tr eats usufructua a er righ s· like oth er pro-
_ 2erty right s . Whi e ea ving the way open for th e exercis e 

' of the f �deral s ervitude and of �ral right s of purchase 
or condemnati on, there is ...no purpo se expressed to seize,  
ab oli sh or eliminate water righ ts without compensati on 
mereI'y by force of the Act its el f� 

280 U . S .  3 69 ( 1930 ) ; Compare Internati onal Paper Co .  v .  United 
States , 282 U . S .  399  ( 1930 ) ; 

67 Unite d St ates v .  Twin City Power Co . ,  215 F. 2 d  592 ,  ( 4th Cir . 1954 ) ;  
Unit e d S tates v .  Twin City PaJer Co . ,  221 F. 2d  29 9 ( 5th Cir .  1955 ) . 

/...:::- 68 The �for agr:\, cu�al or fo:e s t  purposes was esti mat ed at $3}) 
/ '1t::peI"" acr�,  th e value as a power sit e at $267 . 02 per acre . For a en-�/ i ticism of the s e  'decisions s e e  Note, 64 'Yale L. Journal 9 6  ( 19 55) . ;JP-- //. 

· � ·Y{ .} � Unit ed State s  v. Twin Cl ty Power Co . , U . S .  , 100 L .  Ed. ( Advance 
· I "'1�' p .  223 , l9 56) ;  Unite d States v .  Twi n  crtY PowerGo . , U . S ._, 100 j•/ ,I L. Ed .  ( Advance p. 249 , 19 56) (Memorandum deciSion) . -�:CJf,v / �347 u . s. 239 c 19S4 ) .  

I\ /) 70 347 U . S .  at 251 . The actual deci si on turned on a very narrow i s sue , 

�, 
.

the court holding that in �omput ing a federal li cen see ' s amorti zati on 

:- ;vY / _reserve , the Federal Power Commi s s i on was(not ju s ti fi ed in di sal}-owing (yW ,,,./" (.expenses �d for s tat e created wat er rights in navigable wat ers_:) 
28 



• 
Che possible line of argument suggested by these decisions is that the 

(-;:a:i:-��protected by Se�on 27 of the Federal Power Act are � 
those whi ch  would otherwise be ab rogat ed by exercise of the federal servi-

tude over navigable -waters . This servitude or easement is a
,,,, 
unique product 

of  Constitutional development . Ordinarily the existence of a power in the f federal government does not carry with it the right to destroy property 
rights without compensation . The Fifth Amendment is a bar to exercise of 
power in su ch  a manner. Perhaps the excepti on in the case of commerce au-
thority over navigable waters arises fran traditionally recognized federal 
-,--- I t---

interest long precedlng and thus Rreventing the acquisition of private ( 71 
� 

right s .  Since no comparable s ervitude attaches t o  the property power, it 
� 

could be argued therefore that Section 27 gives no independent protection 

• to "vested rights" other than those protect ed by the Fifth Amendment , in 

cas es �ere the Federal Power Conmission has grant e d a li cense for a pro-

• 

ject �ocated on the public domain. 

71 This is the explanation sugg ested in United Stat es v. Krnsas City 
li fe In s  anoe Co . ,  339 U . S . 7 9 9 ,  808 (1950) , where the Court said : 
"It is not the broad constitutional power to reg,ulate commerce, 
but er e servitude e from th r and naITower in 
s cope, that frees the overnment ro , " abilit n thes e ca s e s .  
When the Government exer_cises this se , is exercising its �ount power in the interfil)t of navigati on, rather� 
the R�i vate property of anyon� • • There thus has been mnple notice 
over the years that such J!roperty is ,subject to a dominant public 

�interest. The n� the public has crystalliz ed in t erms o f  a ?Wvitude over th;bed f' the stream. " Cf. United St ates v .  C entral 
Stockholders ' Corporation, S2 F. 2d 322 ( 9th Cir. l9Jl) • 
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At th e other extr eme it might b e  sugg este d that "veste d rights" 

sub sume all right s other than thos e grant e d  under purely re gulat ory 

state statut es . In the case of Oregon this would have · th e effect o f  

requiring compliance wit h all water ap propri ati on laws exc ept th e  hydro-
72 \ electri c a ct .  But the questi on may b e  raised whether appropri ations 

for all r easonable and usual muni ci pal purpos e s ,  and for su ch " futur e 
73 

reasonable and usual muni cipal purposes as may re asonab ly b e  anti cipate d" 

would be consi der ed as constituting "vest e d  right s" in a con fli ct 1'li.th 

the federal government or it s li c ens ees . This questi on woul d b e  parti-

cularly dl. ffi cult under F�as i(Ea�f;z:rii� wller e 6$:: 
the amount of the future us e  would not b e  sp e ci fi ed in advance or in any 

formal fi ling wi. th administrative officials . Similarly di ffi cult in 

• appli cati on to a confli cting federal claim woul d b e  th e  reas onablenes s  o f  

us e requirement i n  C alifornia whi ch con stituti onally limits every water 
� 74 --- . 

/, �' ri ght i n  that stat e .  The s our ce o f  diffi culty i s  found , of course , in 

?;,;;-a£v4 oe fact that the r;gulat ol':\': pro c e� s has (Penneated°\!he property right s 

1�/1.v 

• 

72 ORS 543 . 140 t o 543 . 990 . 

73 ORS 540. 610 ( 3 )  

74 Cali fornia C onst . ,  Art . XIV, secti on 3 .  For a di s cussi on of SQpandin� 
r�quirements of water for domes ti c  use in a hig�cont.r�.tsial situa­
tion s e e  Judge Y@kWi ch ' s  seco��nion in th ��llbrook ca� 
108 F . Supp . 72 ( 1952 ) . 

- ¥ Q r>" 
y 
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system as a matter of necessity. Thus absolut e "vested right s" in the ..--- 75a 
conceptual sens e of the term no longer exist o  It becomes a matter of 

degree th en, rath er th an  of i�enti ficati on, to determine how far state 
� c::����� 

regulatory poli cy will be re cognized where it confli ct s  with federal pur-' 76 
pos�. A recent r esolution of on e  such confli ct by th e Supreme Court charts 

a middle cours e .  There federal d e!erence to stat e property ri ght s was re-

quired even though th e "vested ri ght s "  had been in part divest ed of prac-

ti ca.l value by state law. In that case the C alifornia constitutional r e­
�---. { ( . ----·---------

quirement of reasonableness of us_Vreduced such ri ghts to a right to dama-- 78 --� with �ht to a ctual us e enforceable by in�i on • 

1� 

. A.Jti \ � / � 75 Note that in �even a qp;11t to divert i�gati on water, whi ch  is �10 ..f'., much more in the nature of 7proper ty than a right , for example, to 
- .� r im,Pound water for power generation, may be entirely di vested by th e  l 

v ./V: ) regulat ory process . Regulation No.  52U. 2 ( g ) ,  T�xas Board of Water 

� · 

Eiiclileers ,  states : " It has been th e  attitude o f  th e Board that during 
v� A 4� a�od of water shortage or drouth, the use of �ater for irrigation 

, �" is an �eas onable use . �ch acori'clusi on is ineVitable whe� fort.¥ 
vvJ V ,// years of experienc e,� observation and

. 
surveys by th�s Boar d in-V �,,�� ut//!Y d!Cate that Cl§Wnstre�ans an=a:==="'ardmaTSylll suffer during a drouth X�JJv(ff�i(rp'/� 0/Y'/ i f  upstream irrig ati on is practi ced. 1her efore , in det ennining th e 1>./"" �/1{11 k �y,· amount of wat er available for appropriation, the Board has followed 

.,,/ �r.\rjir a p r�cognizing that a ._riparian right i§ limited to the � oi/\! ({(',, , of State waters for on_;!I dom��i c and sto ck r aising p�� · "  ��yv ,� ' \�On the other hand it has b een pointed out by Schwartz in his article 
� v�7\'cnt ed in note 65 , supra, that even pure property right s may be di-

,}J minished t o  some extent by the exercise of federal power, as in the 
, I f".-1• ,� "'appli.cati on of the " original cost" concept of  the Power Act to  conven-

�\r\:' 
/, tional property int erests under stat e  law. For a comparab le example 

· of the impa ct of federal power on state property s ee Regent of  th e  

Cjrl' 'Iii Y � 
ni versitl S�tem of Georg_! a v_. Caroll, 33 8 U . S .  58  6 ( 1950) • 

�\ / , 6 United States v .  Gerlach Live Stock Co . ,  339 U . S .  725 ( 1950 ) . Although 
_V � 

federal Rec!aroation law was involved in this cas e, it may be con cluded 
()'- that the questi on of local law would be the same under the Federal 

Power Act . 
·. 

77  See Note 74, supra. 

78 See next page . 
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Another seri es of di ffi culti es ari ses wilen inquiry is di rected to 

the question when ,  as against the feder al goyernment, �wat er rightSJ 
�-...:....· �-- "'"' . . 

ves.,tl At least t!'iree g eneral possibilities exist .0 �ght s of appropri�-

tors may continue to vest in a given st ream i;nti l  the ��me an appli cation 

is fi led with the F�deral Power Cor$d.ssion -whi ch pr·e��all or a �t of 
.,_- 78a " �_...... 

the r�aining unappropriated water.(?;- or further � of w�ter rights 

against the federal int er est may b e  � at th e time a E9Wer s�e is -
with drawn or other acti on taken removing from a par cel of federal land 

I o / 

- w - --- � "'i 

th e status of "public lands . "  A third possibility, more extreme but support ed -- � 79 
by the cas e o� United States v. Rio Grande Irrigation Co . , i s  that the 

78 It might be suggested that a di vi ding line be estab li shed by recog­
ni zing th e standi ng of indivi dual water ri ght owners to claim against 
the federal int ere st but refusing standing to the st ates themselves . 
While thi s might appear penni ssible from Federal Power Commission v .  Ore6on, di ffi culty would be encountered from the decision in Nebraska 
v. rr<:nin,, � permitting repres ent ation by a stat e  as parens 
pat ae o itscrtizend int er est in unappropriated waters . 

78a Variants are : the V:me. a f fi.J.ing for a. preliminary permit , the t)J!le 
of �E;mance of a µ. cens e. Many years may s eparat e these st eps in the 

79 

K 

aaninistrative process . 
. 
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Uni��� S�tes � a ri,.Pari an int erest in �s on �ederaLl!!!_d in 

diminuti on of �ch 1'1(5)private rights can be acquired without th e con-.-- � 
sent of the United States . And it is hard to find such ccnsant unde r 

the Supreme Court ' s  vi ew in Federal Power C ommissi on v. Oregon o f  th e 
80 

Des ert Land Act and the wl thdrawal statutues . Moreover 1 under all the s e  

possibilities it would b e  also nec es sary t o  d et ermine b y  how much th e 

available upply o f  unappropriated wat ers o f  th e str eam would b e  reduced 

t o  provide for possible water power development o f  th e sit e • 

80 Although in a proper cas e_ th e C ourt might b e  persuaded that Secti on 27 of the Federal Power Act gave thi s consent . 
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Fran the foregoing discussion, whi ch  does not purport to exhaust 

all th e possibilities of controversy whi ch may arise, it is clear that 

at most the de cision in Feder al  Power Conrnission v. Oregon may est ab li sh (f'� · ·· 

a somewhat th eoreti cal prin�ple of Con stitutional f�deral �up:r.ema.cy- and 

stri.lg3 ... ,.
down th e  exer cise against the United States of staj:e po�c e power 

wher e  it is not disguised by incorporation in a system of quasi-property 

rights.  A vast number of practical legal . problems remain, however , involving 
- -· :;. .. . .  •' - · . ' 

the extent to whi ch Congress may b e  c on strued to have cons ented t o  quasi-
,._ ' - c__ ' ··· 

regulatory state law governing the acquisition , transfer ar divestiture � . �� 

o f
1• 

wat er right s in derogati on of federal supremacV Whether thes e  un­

certainties and confli cts in the present law can b e  effe ctively resolved 

by legi slation is the final topic of inquiry� ( 
=.. 



• 

• 
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PROBLEr'S OF CHANGE THROUGH LEGISLATION 

Tha t  the problem of clari fying and redefining the b oundaries b e-

tween stat e  and federal jurisdi cti on i n  thi s  ar e a  i s  one peculiarly appro-

priate for legi slative rather than judi cial re soluti on needs little argu­

ment . The is sues part ake largely of a politi cal and governmental char act er 
81 

and hence are by nature for det ermination by C ongres s . More over, questions 

o f  law are inextricab ly combined b oth with broad issues of s o cial and eco-

ncmi c  poli cy and with hi ghly speciali z ed prob lems of engineering and t e ch-

nology . How much more appropria t e ,  therefore , ar e  the faci lities of th e 

nati onal law making body for detai ling the allocati on of jurisdi ction over 

water resources than reliance on a te di ous a ccreti on of legal rules by 
8 2  

episo di c adjudi cati on o f  narrow and bitter indivi dual cont roversies • 

It should be pointed out initially that it is not the purpose of 

thi s paper to advo cate , or even to speculat e upon, the exact points 

where the divi sion of state and federal authority should b e  drawn . It 

is a purpos e ,  however, to draw att ention to t h e  di ffi cult t e chnical problem 

o f  charting such a dividing line in meaning fu l  and unambiguous st atut ory 

81 Paci fi c  State s Telephone & Telegraph C ompany v .  Sta te of Oregon ,  
223 U . S .  118 ( 1912 ) .  

82 For a 12rilliant s tatement of the cas e  for restrai nt in judi ci al 
revi ew of Constituti onal questi ons ,  whi ch would appear t o  h ave a 
large measure of appli cability t o  the pres ent mixture o f  Con­
sti tutibnal and statutory quest ions , see the opening address by 
Jus tice Frankfuri. er at the Conferenc e on "Government Under I,aw") 
held on September 2 2 ,  23 and 24 , 19 55 , under the aus pi c es of the 
Harvard Law School, re port ed in 6? Harv . L. Rev . 219 ( 1955 ) • 
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languag e fully re flecting the real int entions of the lawmaker s .  To 

date this t e chnical nature of the prob lem has b een consi derab ly over-

/ 6 � 

looked. I A drafting possibility whi ch immediat ely invit es consi derat,i on is V 
a provision to the effect that federal int erest s and instrumentalities ct 
shall follow stat e  law. But su ch a provisi on would add little in the 

83 
way of substan ce to exi sting law, for, as seen b e fore ,  the Supreme Court 

has construed a requirement of this nature to n:,_ean c ompliance @ with 

st ate laws whi ch � confl.�t with federal poli cy. The r eal and under­

lying problem, therefore , is t o  9!.a!t a f���11ght and �namb�f@ous state­

ment o f  the extent to whi ch federal powep shall be withhel d  and �t ate 

legi slation permitt ed t o  operate unfettered even th ough in con fli ct with 
.__ ----- .,..__ --

traditionally ac cept ed federal poli_5Y• 

It might be suggested that federal restraint i n  all cas es and federal 

compliance with all s tate law b e  requir ed, in cluding pur ely regulatory law 

promulgat e d  in exer ci se of state poli ce power . This would immedi ately 
84 

raise questi ons of Constitutionality, since what would follow would not b e  

8 3  Note 5 1 ,  supra,  and text following .  

8 4  There i s  a line o f  Supreme Court de cisions culminating in Internati onal 
Shoe C o .  v. State of Washington, 326 U . S .  310 ,  ( 1945 ) ,  whi ch hold that 
"rt is no longer debat able that Congress , in the exerci s e  o f  th e com­
merce power , may authori ze the stat es ,  in speci fie d  ways , t o  regulat e 
int erstat e commerce or impose burdens upon it . u  But it is debat able 
whether Congress can go s o  far as would happen her e .  A limit is indi­
cate d  by cas es su ch  as Pana.ma Refining Co . v .  Ryan , 293 U . S .  3ee ( 1935 ) .  
The Supreme Court has stated that hdongress cannot t rans fer it s leg:f. s­
lative power t o  the states-by nature thi s is non-delegable . "  Kni ck er­
bocker Ice Co. v. St ewart , 253 U . S .  149 , l� ( 1920 ) . Also see menoran­
dum to congressman Budge of Idaho by Frank B .  Horne, Legi slative Ref er­
ence Servi ce , Libr ary of Congress , ( published in pa.rt in Western Water 
News , Feb ruary 1955 ) where the author c on cludes that by virtue of th e 
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85 
a partial and consider ed withholding of federal commerce and proprietory 

authority over water resources, but a total ab andonment th ereof over this 

sub j ect matter. The fact that , once construed to permit over riding st at e  

supremacy, such a statut e would C :)nt ain no prot ection to t h e  federal 

government · against unreasonable claims such as wer e made in Hudspeth 
8 6  

County Conservation and Re clamati on Di.stri ct v .  Robbins , or as actually 

84 ( Continued) past decisions o�Supreme Court ij, . would z:e.qni re a · 

constitutional amendment to dive · the federal government of its � 
,.Power over navigable waters . To propos ed legislati on of this 
character in 1952  the Federal Power Commission expressed concern 
that plans for comprehensive development would be adversely a ffect ed . 
The Navy foresaw an extensi on of stat e police power over " ail  Govern­
ment estab lishment s, military or otherwise . " House Report No . 1152, 
82nd Congress , dated February 29, 1952 .  

8 5  It i s  assumed that legislation o f  this nature must deal bot h  with 
navigable and�avigable waters; there are t�o few practical in­
stances in ·wh:tc navigati on or some phas e o f  interstat e commer ce is 
t ot ally unaffected by a wat er development project to avoid t he con­
clusion that federal restraint must be impos ed equally whether com­
merce or pr opri etary power is the source o f federal action. 

86 213 F. 2d 425 ( 5th Cir . 1954 ) ,  where it was necessary in order t o  
develop water for power purposes t o  construc t two reservoirs rather 
than one, as would have suffi ced without power development . The 
el.aim wac made that power development should not be  allowed sin ce 
"t�e spreading out of  i�p<?unded _waters ov er the area of �rese� 
voirs causes much great er lQsses through �aparation and seepage 
than would result if the wat er were impounded in only one ' reser­
voir" ther eby reducing th e  amount of  water avai lab l e  to the claim­
ant s .  The merits of this contenti on were not passed upon, the 
cause being dismissed for defect of parties • 
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prevaile d  in the "horrible example" of the Herainghauscasei)until �et ... 

asi de by amendment of the Cali fornia Constitution, would alone j eopar-

dize it s survival in the courts. 

Similar problems of unint ended result might follow from the effect 

on fl.cod c ont rol and p�r generation .  Under state law the use o f  flood 
=---

fl ows may be consi dered a benefi cial use and re_quire acquisiti on o f  a 
� 88 

. . 

water right . In the case of storage for po wer generati on the range of 

87 Hermi�haus v. Southern California Edison Co . ,  2UO Calif. 81, 252 
Pac. 7 (1926) , cert . den . 275 U.S. 486 (19 27 ) .  The expression 

' is th at of Professor Trelease in his arti cle Coordinati on o f  Ri-
J parian Rights to the Use of Water, JJ Texas L. Rev. 24, 68 ( 1954) . 

88 

In thi s case a lower riparian owner was held to b e  entitled to 
the full flow of the stream equal to 1, 800 , ouo acre feet per year 
in order to overflow hi s  crop land. By reasonable methods of 
diversi on and"aistribut i on he cOu.ld have obtained the same results 
fran the us e of only 180 cu. ft .  per second during the growing 
season . The rule of this case was revers ed by constituti onal amend-
ment . See Note 74, supra . 

See for example, such c ases as Meri di an  v. San Francisco, lJ Calif. 
2d h24, 90 P. 2d 537 ( 1939 ) ;  Still v. Palouse I rrigation and Power 
Co . ,  64 Wash . t:IJ6, 117 Pac .  406 (1911); East Side Canal and Irrita­
t!on Co . v.  Unit ed States,  111 Ct . Cls . 124, 76 F. Supp . 836 (19 8) . 
Note the questions raised by the st atement in Selected Problems in 
the Law of Water Right s in the West� U .  S .  Department of Agriculture , 
Mis c.  PUb. No . 418, 1942, p.  416, t at : "Whether or not in a glvai 
jurisdiction the operation o f  a detention or retardation dam for 
the t�_porary slowing down }?!."'the UQ!l of a stream is h eld to be the 
exerc1se of  @. wat er right , � b enefi cial U§e o f  wat er for whi ch an 
lppropriati on must be made, the actual operation of such a �nrn+.ure 
may have a b earing upon the exercis� of downstream wat er rights, and 
parti cularl -Upon the value oITiood.-water right s . "  Under riparian 
doctrine loo · _ ers e no s�ect to claim but the test for 
d�temining liilat are floo waters is not free fr om dispute . It has 
b een criticized as vague and illusive, 22 Calif.  L. Rev . 251 ( 1934 ) • 
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89 
contingenci es is even great er and the effect of sta t e  law more unc ertain . 

On th e oth er hand , adopting the p at tern est ab li sh ed by Se c .  8 o f th e 
90 

Re clamati on A ct ,  provi si on might b e  ni..a.de that the state laws which ar e to 

be obs erved shall be limite d  to thos e which permit the creation and ve sting 

by appropri ation o f  property-type right s  i n flowing wat ers .  Such a provi-

si on would b e  Vli.thcut quest i on on fi rm cons titut i onal ground . But out si de 

of adding a certain desi red symmetry to the law, it would contribut e  little 
o f  real substance. Section 27 of th e Federal Power Act , as construed by th� 
Suprane C ourt: 1already provi;:s su ch prot:cti on o; �t a-c reat ed property __J 

89 In the case of multiple-purpos e pr oje ct s it is pos sible th at each 
purpos e would have t o b e  as s es s ed independently under appli cable 
stat e  law and it s position on the wat erright s priority s cale de­
t ermined . What effect thi s  mi ght have on operati on of the project 
is highly conjectural . 

90 �ct of June 17,� as amended; 32 St at . 390,  43 u . s . c. 383 , con-} t�ining the provi s o  that : " Nothing in thi s Act shall be construed as 
affecting or int ended t o  affect or to in any way int erfer e with th e  
laws o f  any State o r  T erritory relating t o  the control, appropri a­
ti on, use, or distribution of water us ed i n  irri gati on, o r any vested 
z:ight acquired thereunder, and the Secretary of the I nt erior, in 
carrying out the provisi ons of t his Act , shall pro cee d in conformity 
with such laws, and nothing h erein shall i n  any way affe ct any right 
of any Stat e or of the Federal Government or o f  any landowner , appro-
priator , or us e of wat er in, to, or from any i.filer stat e str�am or 
the water s  thereof : Pr ovided, That the �t o  the use o f  �r ac­
quired under the provisions of t his Act � b e  appurtenant to the \ ,�d irrigated and beneficial us e shall b e  the basi s , the measur e ,  �d _!h e limit o f  the right . n 

91 See case cit ed at Not e t:fj ,  supra • 
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right s against federal li c ens ees . And under the }Flood C ontrol A:i] o f  
� 2 �the use of water for navigati on i s  sub ordinat e d  t o  b ene fi cial con-

93 
sumptive us e .  Moreover, the princi ple estab li sh ed i n  Feder al Power 

Commission v. Oregon would remai n untou ched by su ch a st atutory provi si on .  

The decisi on in that cas e turned on a ���i on of the right to e�s e  

governmental power r�her than a questi on of property rights, and it fol-
r -

lows that in most of the controversial cases concerning wat,.e,rs flowing 

over the :p___ubli c  lands the Unit ed Stat e s  already poss esses what ever pro-.,_. ' .,.., _ .J -

perty r�ght s are necessary f� development of s-qph resources ei�her di- � j 
�ly or through licensees . \ �� ai.���-

It might at first app ear that a mi dpoint b etween the foregoi ng ex-

t remes in legi slat ive dra fting might b e  attained simply by t erminating 

th e power of the �ecuti ve branch of the government t o  withdraw pot ential 
� 

power generating sit es from the Eitff ect of the Desert Land Act . But such 
,� 

a cou rs e  would revitalize the sep arati on of land an wa er oncept of the 
tllf,W • , • ,.  ' r \.  

Beaver Can ant c ase and would again raise the questi on whi c.li th e  Supreme 
94 

Court declined to review in Federal Power Comi ssion v. Oregon of th e  

92 Act o f  Dec .  22 , 1944, 5 8  Stat . 887 , 889 , 3 3  u . s . c .  701-1 ( b ) . 
93 

94 

It is uncertain, however , wheth er thi s  provisi on of the Act would 
be construed as a waiver of the navigati on s ervitude to the extent 
of re cognizing against the federal government all state cre at ed 
property right s in navigable streams, as is the case under Sec . 27 
o f  the Federal Power A ct .  On the other hand, the tenns of the 
statut e seem to require federal de ference not only t o  vest ed rights 
t o  b£efi�al consumptive use but als o  to us@> wlli ch  may ari s e  and 
increase i n  the f)?.ture . 

Note 61, supra • 
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effe ct of th e  Des ert Land Act on the federal-state divi sion of s ov-

ereighty . Such a course would not only invit e but would require con-
9 5 

stituti onal litigati on to deci de thi s questi on . It woul d  compel the 

Supreme Court t o  set forth on the unpromising path of inquiry int o the 

�o f  Co�ressional legi slators i�n a questi on whose present 

day merits center on techp.ologi cal conditions unimagined in that ear lier 

day. Such an approach would have th e addi ti onal unfortunate e ffect of 

preserving a legal di chot omy  b et.ween navigable and n°=nnavigable streams . 

Since only the propri etary authority of the federal government wou ld b e  

restrained by su ch a provi si on , the questi on would invariably ari se i n  the 

c a s e  of e ach proj e ct on the �ubli c lands whether th e stream flowing at that 

point is navi gable, or has an effect on navigati on, or even has an effect 
..-----. 

on some other commerce interest o f  the federal government . 

for example , that the P!._esence of ���� bri ngs a 
96 

the orbit of federal commerc e authority. 

It is arguable, 

stream within ""'--

95 Compare the possible int erpretati ons of the Des ert Land Act sugg est ed 
in Note b), supra. 

96 See Note 10 , supra, and pre ceding t ext .  
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97 
The primary inade quacy of t h e  law dra fting approa ches consi dered in 

the foregoing pages i s  that in every cas e they incorporat e  exi st ing con-

stitutional and st atu tory con c ept s whi ch ar e t oo br oad and sweeping t o  per-

mit oth er th an an ail-or-nothing formula , one whi ch in it s excess of g en-

erality either ac compli sh es nothing or g oes to unwanted extremes . �hat i s  

needed, however , i s  .legislati on framed in terms o f  speci fi cs ,  providing 

clear st atutory gui deposts to the divi si on of regulat ory power at each 

point of impact of stat e  and federal interest . Perhaps thi s  means con-

siderati on and d et enninati on of the proper stat e  and federal role, res­

pecti vely, with relation t o� of th e fun ctions whi ch contribute t o  �t er 

r�_sou rce development , f't<:><>d cont rol, n�tion, irrigati on , fi.§.h_!!Ild wi.l.d­

life cons ervation, p,�wer generation , polluti on control, r�creation deve lop-

ment , and all oth er relat e d functi ons . Admitt edly thi s w:>uld b e  a formi dable 

task . But it is a happy alt ernative to the enactment of a glitt ering gen-

erality whi ch could only fu rther confuse the true i ssues ,  i nvit e litigation 

97 There are also a nu mber of se condary t echni cal problems whi ch merit 
clos er s tudy. For example> statutes in many st at es provide spe cial 
procedures and pri vi leges for the United Stat e s  in acquiring wat er 
right s and carrying out reclamat i on development s .  See ,  for example , 
90 . 40. 030 R. C .  W. It is important in drafti ng the legislati on 
b eing con sidered that federal capaci ty to make us e  of such procedures 
is not inadvertent ly denied. Thi s is especially true where distinc­
tion b etween th e Unit ed States and private individuals is the result 
of cour t de cisi on rather than spe ci fi c state statutes . See United 
S tates v .  Hurrh oldt Lovelock Irri ati on Li ht and Power Co . ,  97 F .  2d 38 

9 ir. 1 ce • den . ,  JO 0 . S. 630 19 , ol ng that � 
l�w providing that �ater right s cannot be o}illed independently of the 
l_and do es no t  apely to the Unit ed States . For a di s cussi on of the 
problems of fitting a federal milit ary use o f water . . at e pri ority � of bene fi cial use sys t em s ee Federal Ownershi o f  nlan d Water$ f \ The Fallbrook Case, Jl Texas L. Rev . 0 19 
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and i nde finitely prol ong a p ermanent r esoluti on o f  th e prob lem .  

In undertaking t o  dra ft legi s lati on clari fying the b oundaries of state 

and federal power , th e draftsmen might well b orrow from th e example in 

another fi eld of federal-state confli ct where l egislati on soft ening the 

full impa ct of feder a ... power h as b een ptopos ed : the fi eld of �dm=al 

Here no at t empt h a s  b een made to uns ettle th e  group of 

st at e-federal relati onships d� velop ed in the past and to re vers e  in it s 
--:----

entirety the ruie of immunity . Rather, t o  the extent that �uni� has 

been thought undesirable , bills have b een drafte d spe ci fying the � 
� of federal��f��� J...nw.unity through in-lieu payments .  This 

example might well b e  followed in th e present state-federal conflict of 

int erest i n  water r es ource cont rol . �at is needed i�ew legi slati on 

to sweep asi d e  the law as it exists b ut r�ther a bi ll dea ling speci fi-
,... . 

cally and exact ly wi th the preci s e  change in the federal-stat e di vi si on o f  
� c__.�����-

�wer and jurisdi ct ion whi ch wi ll not only s ati s fy stat e aspirations but 

will also codi fy them in a form substantially i mmune fr om furthe r  confli ct �-

an d  litigati on .  

February 24, 1956 
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IDAHO 

'!be constitution of Idaho declares that the right to divert · and 
appropriate-the unappropriated waters of any natural stream to beneficial 
uses shall never be denied,  except that t e ate may re'gulate and limit 
the use tnereof for power purposes . 1 Other provisions of the same 
section of the constitution are :  Priority of appropriation gives the 
better right; but when the waters of a stream are not sufficient for all 
who desire to use them, domestic purposes ( subject to such limitations 
as may be prescribed by law) have the first preference, and agricultural 
purposes have preference over manuf acturing . In any organized mining 
distric t, mining purposes or milling purposes connec ted with mining have 
preference over manufacturing or agricultural purposes. 

'!'he statute relating to the appropriation of water declares that 
all waters when flowing in thei:r natural channels, including the waters 
of natural springs and lak�s, are the pr�perty of the s.:tate , and that 
the right to the use of the waters of 11 rivers , streams , lakes , springs, 
and of subterranean waters" m be acquire�d �by appropri�tion. 2 The 
statute al.so provides that all rights to the use of water shall be 11 lost 
and abandoned" by failure for a period of five years to make the bene­
ficial use for which the water was appropriated; such loss of right being 
stated by the supreme court to be in fact a statutory forfeiture as dis­
tinguished from a true abandorment . 3 

As a result of the constitutional prohibition against the denial 
ot appropriations of water, there are two methods of appropriating water 
in Idaho , of equal validity. One method is the procedure provided by 
statute, under which the- right originally was initiated by posting and 
recording a notice of appropriation, but now is initiated by filing with 
the State Department of Reclamation an application for a pennit to make 
the appropriation. The Department issues a certific ate to the water 
user upon completion of construction of the works ; and upon application 
of the water to beneficial use and a showing that the law has been fUlly 
complied with, the Department issues to the water user a license confirming 

1 Idaho Const. , art IV, sec 3 .  
2 Idaho Code , secs 42 -101 and 42-103 . 
J Idaho Code, sec 42-222 . In Carrington v. Crandall, 65 Idaho 525, 532 1 

147 Pac . ( 2d)  1009 (1944) , the court pointed out that while the statute 
designate s the loss as " abandonment," it is in fact a statutory for­
feiture; that there is another kind of abandonment that is  actual, not 
dependent upon length of time, the essential element of which is intent 
to relinquish the right • 

) If I 



• 
such use.l!/ '!he extant water appropriation statute d.!_clares that all 
rights to divert and use the waters of the State for bene'ficial purp��es 
shall be acquired and confirmed under the provisions of the statute.2/ 
Notwithstanding this declaration, it is well settled in Idaho that the 
statutory procedure in eff ect at the time of making a particular appro­
priation (initiation by posting and recording notice , or by applying to 
the State for a pennit, as the case may be) has not been and is not now 
the exclusive method of appropriating water, and that equally valid 
rights may be acquired by diverting water �d applying it to beneficial 
use without pursuing the statutory method .� The method of appropriating 
water by mere di version and use is often referred to as the n cons.til.u.ti.o.tlal.0 
method, as distinguished from the 0 statutoryt' method.I/ The advantage of 
following the statutory method lies in the application of the doctrine of 
relation, or u relation back1 1 as it sometimes is tenned.  That is,  the 
priority of a right acquired by the so-called " consti tutional11 method 
dates from the completion of the appropriation, which takes place upon 
the application of the water to beneficial use ; whereas the priority of 
a right perfec ted by stric t compliance with the statute relates back to, 
and therefore dates from, the time of filing the application with the 
State agency, the statutory procedure being the exclusive method bY. which 
the right can relate back to the initiation of the appropriation.� 

(� �The rIP"arian doctriiie:> is , no recognized in Idaho with respect to 
f 1 �e use elf water of streams. �- ' ' 

• The appropriation statute , as noted above, includes " sub terranean 

• 

waterg• in the classes of waters named as subj ec t to appropriation. The 
supreme court has rendered several decisions with respect to rights to 
the use of ground waters which, while not uniform in the development of 
principles, with one exception have tended toward the doctrine of appro­
priation and finally have embraced that doctrine completely. 2/ 

4/ Idaho Code , sec s .  42-202 to 42-3ll .  The license is only prima 
fac!e evidence of the water right: Basinger v. Taylor, .36 Idaho 591, 
597-598, 211 Pac . 1085 (1922 ) . 

5/ Idaho Code , sec . 42-201. o/ Sand Point Water & Light Co . v. Panhandle Develoµnent Co . , 11 Idaho 
405'; 413, 83 Pac .  347 (1905) ; Nielson v. Parker, 19 Idaho 727 ,  730-731,  133,  
115 Pac . 488 (1911) ; Youngs v.  Regan, 2 0  Idaho 2 75, 2 79 ,  118 Pac . 499 ( 1911) ; 
Furey v. Taylor, 2 2  Idaho 6o5, 611, 612 , 12 1  Pac .  676 (1912 ) ;  Washington 
State Sugar Co . v. Goodrich, 27 Idaho 2 6 ,  38, 147 Pac . 1073 ( 1915) ; Bachman 
v. Reynolds Irr . Dist. ,  56 Idaho 507 ,  514, 55 Pac . ( 2 d )  1314 (1936) . 

7/ Pioneer Irr . Dist. v. American Ditch Assn . , 50 Idaho 732 , 131 , 
1 Pac o ( 2d) 196 ( 1931 ) . 

Bl Crane Falls Power & Irr . Co . v .  Snake River Irr. Co . ,  24 Idaho 63, 
81-'B'2 , 133 Pac .  655 ( 1913 ) ; Reno v. Richards,  32 Idaho l, 10-11, 178 Pac o 
81 ( 1918) ; Silkey v. Tiegs ,  51 Idaho 344, 353, 5 Pac . ( 2 d) 1049 ( 1931) . 
Rabido v. Furey, 33 Idaho 56, 63, 190 Pac . 73 (1920 ) ;  Bachman v. Reynolds 
Irr. Dist . , 56 Idaho 507 , 52 0, 55 Pac . ( 2 d ) 1314 (1936) . 2/ Hinton v .  Little , 50 Idaho 371, 379-380, 2 96 Pac .  582 ( 1931 ) ; 
Noh v. Stoner, 53 Idaho 651, 652 -653, 26 Pac . ( 2d) 1112 (1933) . 
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Percolating wate� like waters of surfac e s treams, may be appropriated 
"'either by the statutory permit method or by actual diversion and appli­

cation to a beneficial use; and n a valid appropri ation first made under 
either method will have priority over a subsequent valid appropriation 
however ade . "  l:2/ 

Water rights in Idaho may be ��judic,.!ted �n pro ceedings initiated 
by claimants of rights to the use of water. The water-rights statute 
ori ginally provided for the bringing of suits by State water conmis sioners 
for the adjudic ation of water rights , but the sections, i� que stion were 
d�clared nncnn:rtt.Ltutional by the S�ate supreme court . !!.t However, the 
supreme court has upheld the validity of a sectlon authoriz ing the judge, 
if a suit is brought for the purpose o f  adj udicating water right s ,  to 
request the State Department of Re clamation toiake and furnish a hydro­
graphic survey of the stream in litigation. g 'Ihe statute s provide for 
the distribution of water under the immediate direction and control of 
the Department of Reclamation; for the creation by the Dep artment of 
water districts to include stream systems or independent source s of 
supply the rights of use of which have been adjudic ated ; for the elec tion 
of watermasters by holders of adj udic ated rights; and for the powers and 
duties of the watennasters and the responsibilitie s of the water users. 13/ 

3:2/ Silkey v. Tiegs , 51 Idaho 344, 351-353, 5 Pac . ( 2d ) 1049 (1931) . W. Bear Lake County v. Budge , 9 Idaho 703, 75 Pac o  614 ( 1904) • 
12/ Idaho Code , s ec 42-1401. The section states that the j udge 

" shilln request the Department to make the examination. The supreme 
court, in Boise City Irr . & Land Co . v. Stewart, 10 Idaho 38, 57, 77 
Pac . 2 5, 321 ( 1904) , held that this legislative declaration was directory, 
the question of making the request being left to the sound discretion of 
the judge . See Blaine County Investment Co. v. Gallet, 35 Idaho 102 1 
204 Pac . lo66 { 1922 ) ,  for a construction of the legi slative provision 
for payment of costs. 

W Idaho Code , secs 42-601 to 42 -802 • 

3 
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MONTANA:J 

nie statutes provide that " the unappropriated water of any river� 
stream , ravine , coulee, spring, lake ,  or other natural source of supplf' 
may be appropriated . Also , " an  appropriator may impound nood , seepa , 
and waste waters in a re servoir and thereby appropriate the same .a !r 

Montana has no centraliz ed State administrative proc edure for the 
acquisition of appropri ative water ri ghts . A statutory procedure governs , 
the appropri ation of water from adj udicated streams, and a separate pro- / 
cedure provided by statute applie s to unadjudic ated streams but apparentlyt 
is optional with the intending appropriator; but the State Engineer has _j 
no control in any case . The procedures are as follows : 

With respec t to unadjudicated waters ,  the statute provides that the 
appropriator shall post a notice at the point of interned diversion, file 
a notice of appropriation in the county rec ords and begin construc tion 
within prescribed periods of time , and pro secute the appropriation 
diligently to completion. It is further provided that failure to c omply 
with the statutory requirements deprives the appropriator of the right 
to the use of water as against a subsequent claimant who complies there­
with, and that by compliance ,  the right of use relates back to the date 
of posting notice , the first step in the procedure . '£/ Prior to that 
enactment, no notice or record of appropriation was required; " A  person 
acquired a right to the use o f  water by digging a ditch, tapping a stream, 
and turning water into it, and applying the water so diverted to a bene­
ficial use .  This constituted a valid appropriation of water.� J/ In such 
c ases, if the appropriator exercised reasonable diligence in completing 
his appropriation, the priority of his ri ght related back to the date ot 
commencement of the work . ,!:/ '!he Montana Supreme Court has held that the 
legislature, by the law of 1885, did not abolish the preexisting method 
of appropriating water by diversion and use; it provided an additional 
and alternative method of making an appropriation which controlled ex­
clusively the doctrine of relation with respect to appropriations there­
after made .  'i/ That is,  only by compliance with the statute coul.d the 
benefits of the doctrine of relatio� be claimed with respect to an appro­
priation made after the enactment. �/ But, in the view of the supreme 
court, the legislature did not intend that one who failed to c anply with 

1/ Mont . Rev . Code s 1947 , A nn . , sec 89-801 . 2/ Mont . Rev . Codes 1947 , A nn .  sec s 89-810 to 89-812 . J/ Murray v .  Tingley, 2 0  Mont . 2 60,  2 68,  50 Pac . 72 3 (1897� � Wollman v .  Garringer, 1 Mont . 535, 544 1 1872 ) ;  Murray v .  Tingley, 
20 Mont . 2 60, 2 68, 50 Pac .  72 3 ( 1897 ) ;  Wright v .  Cruse , 37 Mont. 177 , 
181-183, 95 Pac . 310 ( 1908 ) ; Bailey v .  Tintinger, 45 Mont . 154, 171, 122 
Pac . 575 (1912 ) ;  Maynard v. Watkins , 55 Mont . 54, 56, 113 P ac .  551 ( 1918 ) . � Murray v .  Tingley, 2 0  Mont . 2 60,  2 68-2 69 , 50 Pac . 12 3 ( 1897 ) ;  B ailey 
v. Tintinger, 45 Mont . 154, 171-172 , 122 Pac . 575 ( 1912 ) • 
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the statute , but who nevertheless actually diverted water , could be 
deprived of it by another who complied with the statute at a time subse­
quent to the former • s  completed appropriation . l/ It seems to be settled 
that with regard to unadjudicated waters ,  a valid appropriation of water 
c an  be made even where there is no compliance with the statute , whe� 
water actually is diverted and applied to bene fi cial use ; that " compliance 
is important only wi�n regard to the doctrine of ' relation back ' * * * 
on due compliance . "  _/ 

With respect to adjudicated waters ,  the appropriator must employ 
an engineer to make a survey of the diversion works,  and must file a 
petition with the county court containing a declaration that the water 
rights sought to be acquired shall be subject to the tenns of any adjudica­
tion decree . Parties who may be affected are made defendants; and on 
conclusion of the trial the court may enter an interlocutory or perm�nent 
decree allowing the appropriation subject to prior adjudicated ri ghts. 
Failure to comply with the statutory provisions deprives the appropriator 
of the ri ght to use water as against a subsequent appropriator mentioned 
in or bound by a decree of the court. 2J The procedure under the present 
law, originally enacted in 1921, replaced a procedure provided for id 
1907 which included posting of notice .  prosecuting the work to compl�tion 
with reasonable diligence, filing of applic ation with the court to Wive 
the ditch capacity detemined, examination by an engineer, and order �by 
the court after hearing of obj ections if a.ey should be filed. 12/ lbe' 
supreme court held that insofar as the act of 1907 was coooerned, the 
legislature did not intend to declare that one who !ai1ed to comply with 
the tenns of the statute , but who in the absence of any conflicting �� . .  
verse right nevertheless had actually impounded, diverted, and/ut t�: ·· . 

water to a beneficial use , should acquire no title thereto ;  .!!. but �t 

6/ Murray v. Tingley, 20  Mont . 2 60, 269,  SO Pac . 72 3 ( 1897 ) ;  Bail.ey 
v. Tintinger, 45 Mont. 154, 168-170, 122 Pac . 575 ( 1912 ) ;  Maynard v. · 

Watld.ne, 55 Mont. 54, 56, 173 Pac . 551 (1918} ; Allen v. Petrick, 69 M�nto 
313, 384, 2 22 P ac .  451. ( 1924) . Necessity of diligence in completing ,a 
statutory appropriation: Anaconda National Bank v .  Johnson, 75 Mont.� . 
401, 408-410, 244 Pac o 141 ( 1926 ) ; Anderson v. Spear-Morgan Livestock'.' 
Co . ,  107 Mont. 18, 2 9 ,  79 Pac ( 2d) 667 (1938) . · 

7/ Murr� v. Tingley, 20 Mont. 260, 269, SO Pac . 723 (1897 } 0  15/ Vidal v. Kensler , 100 Mont. 592 , 594-595, Sl Pac . ( 2 d) 2 3$ (1935) . 91 Mont. Rev. Code s 1947,  Ann . ,  secs 89-82 9 to 89-844; Mont. Laws, 
192!, c h .  228.  

12/_ Mont . L aws  1907 , ch.  185.  
!!/ Donich v .  J ohnson, 77 Mont. 2291  2 46, 2 50 Pac . 963 ( 192 6 )  • 
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the 192 1 l e gislature unquestionably intended that an appropri ation ot 
the waters of an adj udic ated stream should not be made thereafter without 
a substanti al compliance with the requirements of the statute then enacted , 
and that the method prescribed therein must be held to be exclusive . � 
One who thus appropri ates water from an adj udicated stream is simply a 
junior appropriator, with the rights and disabiliti e s  of an appropriator 
whose right is junior to the rights adjudicated in the ori ginal decree. !l/ 
'!he rip arian doctrine has been repudiated in Montana. 

12/ Anac onda National Bank v. J ohnson, 75 Mont.  401, 411, 2 44- Pac . 
141"1"1926) ; Donich v .  J ohnson, 77 Mont . 2 29, 246,  250 Pac . 963 (1926) . 

13/ Quigley v .  Mc intosh, 88 Mont . 103, 109, 2 90  Pac . 266 ( 1930) • 

3 
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� The water of all sources of water supply, whether above or b elow t�he 
urface of the grolind, is declared by statute to b�long to the _plibIIc 

d ,  subject to e)C:isting rights , to be available for appropri ation f0r 
ne.fic ial use . !I An exclusive procedure for the appropriation of water 

i s  provided, the first s tep being an application to the State Engineer 
fo r a permit; the applic ant being enti tled to the issuance of a c ertif­
icate upon making satisfac tory proof that the appropriation has been 
completed in acc ordanc e with the requirements of the statute . � Appro­
priations of water for watering range live stock are subj ect to special 
procedure , which inc ludes applic ations to the State Engineer, and which 
protec ts subsisting rights to water range livestock at p articular 
plac e s . 1/ In c ase of failure to make beneficial use of water during five 
successive years , the right is forfeited and the water so f onnerly appro­
priated may be appropriated again by any qualified person. 1!/ 

'!he Nevada Supreme Court had for deci sion in 1949 2/ the question 
as to whether a water right could be acquired by prescription against 
the owner of a right vested by diversion and beneficial use prior to 
1903, §/ the adverse use beginning in 1933 . The court cited an e arly 
decision 1/ as authority for the settled principle that prior to the 
enac tment of the water law, a water right already in existenc e might be 
acquired by another by adverse use , and stated that it was not then pre­
pared to overrule that deci sion nor to read into the water law something 
not found there even by implic ation. However, this conclusion was 
reached reluctantly; the court believed 1' that adverse use is wholly un­
warranted , unnecessary and clearly dangerous to the appropriation and 
distribution o f  public propertr• and e xpre ssly invited the attention ot 
the le gislature to the problem . The le gislature , then in ses sion, 
amended the water appropriation statute to provide that no prescriptive 
ri ght to the use of any public water whether appropriated or unappro­
priated could be acquired by adverse use or adverse pos session for any 
period of time whatsoever; that any such right to appropriate any water 
mus t be initiated by making application to the State Engineer for a 
pennit and not otherwise .  � 

The riparian doctrine , although at one time reco gniz ed in Nevada, 
was repudiated in 1885 . 2./ 

!/ Nev . Comp . Laws 192 9,  sec s .  7890 and 7891. 
2/ Nev . Comp . Laws 192 9 ,  sec s .  7944 to 7962 . 
J/ Nev. Comp . Laws 192 9 ,  sec s .  7979 to 7985 .  4/ Nev. Comp . Laws 1949 Supp . ,  sec . 7897 ( amendment by Seas . Laws 

1949, ch. 8J ) .  In re Manse Spring and Its Tributarie s ,  60 Nev. 2 &>, 
2 89-2911 108 Pac . ( 2d)  311 (1940) . 2/ Application of Filippini , --Nev.-- , 2 0'2 Pac . ( 2d) 535, 539-541 (1949)  • 
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6/ The office of State Engineer was created by Nev . Ses s .  Laws 
190J, p .  18; and the procedure of initiating appropriations of water 
by making applic ation to the State Engineer was provided by Sess . Laws 
1905, P •  66. 

7/ Authors v. Bryant, 2 2  Nev . 2 42 , 38 Pac . 439 ( 1894) . Y Nev . Se ss . Laws 1949, ch. 83 amending Comp . Laws 192 9 ,  sec . 7897;  
Comp . Laws 1949 Supp . ,  sec . 7897 • 

2/ Jones v .  Adams, 19 Nev. 78,  84-88, 6 Pac .  442 (1885) . Lobdell v.  
Simpson, 2 Nev .  2 74, 2 76-2 78 f l866) ; Ophir Silver Min. C o . v .  C arpenter, 
4 Nev . 534, S43 ( 1869 ) ; Covington v. Becker , 5 Nev. 2 81,  2 82 -2 83 (1869) • 
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<gi) w�r from �urces of water supply is decl�ed by statute 
to b�long to the public an-0, subj ect to e�_sting ri__ghts,  to be available 
for_appr.oQ..riation for b/eneficial use under the exclusive procedure pro-1 vided in the statute o.!. However, c�f.tain w�ters of the � have been 
�thdrawn from apl?_ropria�ion in a sepes of enactments, chiefly to�r�­
serve the ll_atural flow for sceni-9 and recreational pi.irposes and the 
protection of . fishlife . It is provided by statute that· the laws relating 
to priorities of right to utilize the waters of running streams shall 
apply likewise to waste, spring, or seepage waters, but that the person 
on whose lands the seep�e or sp�ng waters fuBt? arise s �e the 
r� to the use of such waters .  '!he preference thus accorded to the (landowner has�n upheld by the Oregon Supreme Court in c ases in which 
the Qaw from the spring did not pass  from the land on which the spring 
was located or d;i.d<IiOt) fonn a natural strem.17 However, if the flow 
f:romthe spring constitutes or discp¥ges into a natural stream, it i s  
subject to the law of watercourses.!!/ 

The appropriative right for most uses of water is initiated by 

.. . �,,,_._, - �--·-

making applic ation to the State Engineer for a permit to appropriate the 
water; and upon perfection of the appropri ation, a certific ate is issued • .2/ 
Appropriations of water for the generation of electricity, however, are 
governed by the hydroelectric act, except in the c ase of developments by 
the Urlited States or by cities , towns, municipal corporations , or utility 
districts.�/ The needs of municipalities f or water are provided for by 
declaring that applications for munic ipal water supplies may be approved 
by the State Engineer to the exclusion of all subsequent appropriations, 
if the exigencies of the case so demand;l/ that water may be appropriated 

1/ Oreg. Comp. Laws A nn . , sec s .  116-401 and 116-402 . 
2/ Ore g .  Comp . Laws Ann . ,  sec . ll6-701. JI Morri son v .  Officer, 48 Oreg. 569 , 570, 87 Pac . 896 (1906) ; David 

v.  Brokaw, 121 Oreg.  591, 6ol, 2 .56  Pac .  186 ( 19'2 7 ) ;  Henrie! v .  Paulson, 
134 Oreg. 2 2 2 , 224-225, 2 93 Pac . 42 4  ( 1930) ; Klamath Development Co. v. 
Lewis, 136 Oreg. 445, 4.50, 2 99 Pac . 105 ( 1931) ; Skinner v. Silver, 158 
Oreg. 81, 96-98, 15 Pac . ( 2d) 21 ( 1938 ) ;  Messinger v.  Woodcock , 159 
Oreg. 435, 443-444, 80 Pac . ( 2d) 895 ( 1938) . li/ Low v. Schaffer , 2 4 Oreg. 2 39,  244, 33 Pac . 678 ( 1893 ) ;  Low v. 
Rizor, 2$ Oreg. 551, 559 , 31 Pac . � ( 1894) ; Boyce v. Cupper, 37 Oreg. 
256,  261 ,  61 Pac . 642 (1900) ; Brosnan v.  Harri s , 39 Oreg .  148 , 150-1511 
65 Pac . 867 ( 1901; Morrison v .  Officer, 48 Oreg. 569, 570, 87 Pac .  896 
(19o6) ; Hildebrandt v .  Montgomery, 113 Oreg. 687 , 690, 693-694, 2 34 Pac . 
267 (1925; Minton Vo Coast Property Corp . ,  151 Oreg.  208, 217 , 46 Pac.  
( 2d)  102 9 (1935) . 

51 Oreg . Comp. Laws Ann. , sec s . 116-419 to ll6-42 7 o  'bf Oreg .  Comp . Laws Ann. , sec s . 119-101 to 119-302 • I/ Oreg . Comp . Laws Ann . ,  sec . ll6-421. 
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for such future reasonable and usual municip al  purpo ses as may be reason­
ably anticipated ;Y and that the State Engineer shall. r ej ec t ,  or grant 
subject to munic ipal use s ,  all applications where in his j ud gment the 
appropriation of the waters applied for would impair a municipal water 
supply.z/ An early statute provide s that when the waters of a natural 
stream are inadequate for all users, first preferenc e shall be given to 
domestic purpose s ,  subj ec't to such limitations as may be prescribed by 
law, and that agricultural purposes shall have prefere�e over manufac­
turing purpose s .!£/ Apparently this statute has not been interpreted 
by the supreme court ; but that court , in re ferring to the statute pro­
viding that applic ations for the appropriation of munic ipal water supplies 
may be approved to the exclusion of subsequent appropriations , 11/ no ted 
that no precedence was thereby given to a munic ipal corpor ation as such, 
as against prior claimants , and that priori tie s  of appropri ation con-
�ti tute a specie s of ro erty which £ann� be �aken 'from the �lde� 
without com�nsation. If the owner of a perfec ted and developed 
wa er right fails to � use the appropriated water for a perioti of five 
sue e ssiv , abandomient of the water right is conclusively pre-
sumed ; but the watefrigfits of cities and towns f or ail re��opable and 
usu·ai munic ipal purposes are exempted from this provision • .!Jt 

As a result o le islation · dicial deci sions , Oregon has become 
essentially an appropriation-doctrine Sta notwith standing c ases in 
which the riparian doctrine , some e ent at least, was cons idered to 
be a part of the State water law .  I n  various deci sions up to and includ­
ing the first dec ade of the t century , the SUJ?reme court recogni zed 
that riparian owners had certain rights to the use of water,!l!/ but also 
reco zed the app ic y o ppropriation doctrine to rights 
acquired on the public domain pursuant t'o authority co ntained ili acts of 

r-----

. §I Oreg . Comp . Laws A nn . , sec . 116-437. 2/ Oreg. Comp . Laws Ann . , sec o 116-102 1. 
10/

/ 
Oreg .  Comp . Laws Ann. , sec . 116-601 . 

IT/ See supra, n. 7 .  
12/ In re Schollmeyer, 69 Oreg. 2 10,  2 15,  138 Pac . 211 ( 1914) 0 
!J/ Ore g .  Comp . Laws Ann. ,  sec . 116-437 . 
� Taylor v. Welch ,  6 Oreg. 198, 2 00  (1876) ; Cof fman v. Robbins , 8 

Oreg. 278, 2 82 ( 1880) ; Shivley v. Hume, 10 Oreg. 76, 77 ( 1881 ) ; Shook v .  
Colohan, 12 Ore g .  2 39 ,  2 44, 6 P ac .  503 ( 1885) ; Wei ss v. Oregon Iro n  & 
_ Steel Co . ,  13 Ore g. 496, 498-502 , 11 Pac . 2 55 ( 1886) ; Low v .  Schaffer, 
24  Oreg. 2 39,  2 45-2 46, 33 P ac .  678 ( 1893) ; J ones v .  Conn � 39 Oreg . 301 
34, 36-31, 39-41,  44-46, 64 Pac . 855, 65 Pac . 1068 (1901J ; Cox v. Bernard , 
39 Oreg. 53, 61, 64 Pac . 860 ( 1901) ; Bauers v. Bull, 46 Ore g . 6o, 66, 
78 Pac . 757 ( 1904) ; Brown v .  Gold Coin Min. Co . ,  48 Oreg. 2 77 ,  2 86, 86 

· Pac • �l ( 1906 ) • 

2 
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Congress, as against ri�ar.ian claims inc ident to lands sub sequently passing 
to private RO S S�ion, 5/ and the resulting modification of the common-law 
doctrine o l6( The incompatibility of the ripari an and appropriation 
doc trines was acknowledged , and there became established the princigle 
that a settler upon public land contiguous to a str�am could 'elect to 
make a�Qrior appropria�ion of the wati;� or to insist upon his riparian 
right, but that he �oulc(!iO_) do bo�h .!l.r In the leading c ase of Hough v .  
Porter , 18/ the supreme court held that the effect of t h e  Desert Land Act 
of 1877U / was to @)roga0 the ·modified common:law doctri ne of !_ipari an 
rights , except for dome stic use and the watering of stock essential tO 

/ ')- 'f 

the sustenance of rip arian landowners ,  so far as public lands entered 
aft�r the date of that ac t were conc erne d. The water �propriation 

, �ute�f 190�ontained provisions def ining and limiting vested riparian \ C':� 
rights the extent or the actual apPIICation of water to beneficial - :_) 
use prior to thepassage of the act, or lliithin a reaso nable time there after rJ 

. 

by means of works then under construc tion, all such r_i�ts to be  ad.iugi- '-'t.o 
c ated_ under the &..tatutory procedure therein· provided ;� and the supreme 
court �1iel;g) the . �dity of this le gislative definition of vested riparian 
righ� stating that it was · rovince of the le siglature , by 

1that act,  to define a vested riparian right r to e stabllsh a rul�� �overn-
ing the conditions under whic;,h it s 0 . e deemed to he created. _gy In 

I the development of the principle that one cannot claim oth p . and 
appropriative rights for the same use of water, 2 2 the court as held 
repeatedly that the election of one of the se two cl�:ims i s  in substance 
a waiver of the other; and that tCi claim a right to use a speci fied 

!.2J Lewis v. McClure , 8 Oreg.  2 73; 2 74-2 75 (1880) ; Tolman v .  Casey, 
lS Oreg.  83, 88 , 13 Pac .  669 ( 1887 ) ;  Curtis v. LaGrande Water Co . ,  20 
Oreg .  34, 42 ,  2 3  Pac . 808 ( 1890 ) ;  Speake v.  Hamilton, 21  Orego 3, 6 ,  8, 
26 Pac . 855 ( 1890 ) ; Simmons v. Winters ,  21 Oreg. JS, 42 ,  27 Pac . 7 ( 1891) ; 
Brown v .  Baker, .39 Oreg . 66, 68-69 , 65 Pac o  199 , 66 Pac .  193 (190l) J Morgan 
v. Shaw, 47 Oreg. 333, 331 , 83 Pac . 534 ( 1906) ; Porter v. Pettengill, 57 
Oreg. 2 47 , 2 49, 110 Pac . 393 ( 1910 ) . 

16/ C arson v .  Gentner, 33 Ore g .  512 , 515-516, 52 Pac . 506 ( 1898 ) . 
I'f / North Powder Mill . Co . v. Coughanour, 34 Oreg .  9,  22 , 54 Pac .  223 

( 1898) ; Brown V o  Baker , 39 Oreg . · 66 , 70, 65 Pac . 799 , 66 Pac . 193 ( 1901; 
Davis v. Chanberlain, Sl Oreg . 304, 311, 98 Pac . 154 ( 1908 ) . See Low v. 
Schaffer, 24 Oreg.  2 39 ,  2 45-2 46, 33 Pac .  678 ( 1893) . See also footnote 2 3 . 

18/ Hough v. Porter, 51 Crego 318,  383-406, 95 Pac . 732 ( 1908 ) , 98 Pac . 
108�(1909 ) , la2 Pac . 72 8  ( 1909 ) . Approved and applied in Hedges v .  Riddle, 
63 Oreg . 257 , 259-2 6o, 12 7 Pac o 548 ( 1912 ) .  Norris v .  Eastern Oregon Land 
Co . , 112 Ore g .  106, 109-112 , 2 27 Pac . 1.111 ( 1924) . !2,/ 19 Stat. L .  377 (March 3,  1877 ) . 20/ Oreg .  Laws 1909, ch. 2 16, sec o  70; Comp . Laws Ann. ,  sec . 116-403. 

2f./ In re Hood River, 114 Ore g .  112 ,  174-182 , 227 P ac .  lo65 ( 19 24) . 
c al.Ifornia-Oregon Power Co . v. Beaver Portland Cauent Co o ,  13 Fed . ( 2d) 
555, 567-569 - ( C . C . A .  9th, 1934) . California Oregon Power Co o v .  Beaver 
Portland Cement Co . , 2 95 U .  S .  142 , · 153, 165 ( 1935) . 

E_/ See supra, n. 17 • 
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?.)_/ C aviness V .  LaGrande Irr . Co . 1 60 Oreg .  410, 42 1-42 3, 119 Pac. 
731\1911 ) J Little Walla Walla Irr . Union v. Finis Irr . Co . , 62 Oreg. 
348 ,  358, 12 4 Pac .  666, 12 5  Pac . 2 70 ( 1912 ) ;  Bowen v. Spaulding, 6J Oreg. 
392 , 3951 12 8  Pac .  37 ( 1912 ) ;  In re Schollmeyer, 69 Oreg o 210,  2 12,  138 
Pac .  211 {1914) ; In re Sucker Creek, 83 Ore g .  22 8 ,  2 34-2 31,  163 Pac 430 
(1917 ) ; Norwood v. Eastern Oregon Land Co . ,  ll2 Oreg.  106, lll-112 , 227 
Pac . 1111 {1924) J In . re Deschutes River and Tributaries , 134 Oreg.  62 3, 
692 , 70J-7o6, 2 86 Pac . 563, 2 94 Pac . 1049 (1930) . 

2 4/ In re Deschutes River and Tributarie s ,  134 Ore g. 62 3,  704, 705, 
2 86-Pac . 563, 2 94 Pac . 1049 ( 1930 ) . 

2 5/ Concurring opinion, Justice Coshow: In re Hood River, 114 Oreg • 

112;-207 ,  22 7 Pac . 1065 ( 1924) • 

4 
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WASHING'IDN >--

The law regulat¢ the �propriation of water provides that subj ect 
to existing?-i g'ii'tS"; water within the State bxlong to the public , 
and ithat �any right to the use thereof may be acquired by appropriation 
in the manner provided in the s tatute an�of;)�therwise .1/ The !dmin­
i stration of the ac t is v-tst:!i9_in an engineer esignated as the State' 
Supervisor o f  Hydraulic s ,l f who is an assi stant director in the Depart­
ment of Conservation and Development . An inten�priator JIDULt 
apply to the State Supervisor of Hydraulic s for r permit to make the 
appropriation; and when the pennittee has made a satisfac tory showing 

'that his appropriation has been perfected , he receives a certific ate of 
appropriation.2/ 

perso ay condemn an inf erior use or wa r or a �r use W 
The c9ur� the condemnation procee ngs s to d�tennine �� will 
be for the �eatest public benefit, and that use is to b e  deemed a 
superior one .  However, the statute further provides that@person may 
be �rived of the use of water reasonably necessary for ' the irrigation 
of �s-r-and then under irrigation, by the most economical method of 
artificial irrigation, in favor of another irri gation use , the court to 
determine the ost economical' method . The Suprene Court of Washington 
allowed the condemnation , primarily for domestic purposes, of a water 
supply on another ' s  land not then being used by the l andowner, pursuant 
to this statute , holding that the use of water for do .. �tic purpos es is 
a �ublic pui:Qose when the domestic use desired is the foundation of an 
agricultural enterprise .2_/ 

) �  

The �an doc� has been r�gnized repeatedly in the co urt Mf!� 
decisions of Washington . Very e arly decisions of the supreme c ourt ct/� 
acknowledged the validity of appropriations of water on public lands of 
the United States pursuant to locil ""l aws and customs, under authority 
granted by Acts of Congres s ;§/ and in a number of sub sequent c ases the 
supreme court, in s tating �he appro · ive rinci le , c aref'ul.ly re -
stric ted its applic ability to the public dan Adop ti on of the 

,.._____ "' ------

!/. Wash. Rem . Rev . Stats . ,  sec . 7351. 
2/ Wash. Rem . Rev .  Stats . ,  sec . 7355. 
J/ Waah. Rem. Rev . St ats . ,  sec s .  7378 to 7387, 7390. 4/ Wash. Rem. Rev . Stats . ,  sec . 7354. 
'51 state ex rel. Andersen v. Superior Court , 119 Wash . 406, 410-4ll, 

20S-Pac . 1051 (1922) 0 §./ Thorpe v .  Tenein Ditch Co o 1  l Wash. 566, 569-5101 20 Pac o  588 (1899 ) J 
Geddis v. Parrish, l Wash. 587 , 589-5921  21 Pac. 314 f l889) ; Isaac s v. 
B arber, 10 Wash. 124, 128-132, 38 P ac .  871 (1894) . 1/ See Benton v .  J ohncox, 17 Wash. 277 , 2 89,  49 Pac . 495 (1897 ) ; Sander 
v .  Bull , 76 Wash. 1, 5, 135 Pac . 489 (1913) ; Hough v. Taylor , 110 Wash. 
361, 364-.365, 188 P ac . 458 (1920) ; in re Doan Creek , 125 Wash. 14, 201  
215 Pac . 343 (1923) • 
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ripari an principle likewise appeared in early c ases ,§/ qualified by the 
reco gztttiotf"of prior appropri at�ons on public lands .2./ In � the 
iiashi�ton Supreme Court he_�d that riparian ri ghts existed in the �d 
as � as the humia portlons of the State , and that such �ghts at tached 
to �ds passing to private �!1ership at the inception of ti tle. thel,:!to 
and 'would be protec ted as agains t subsequent appropriations .P:l./ But the 
time element works in f avor of appropriative ri ghts likewis e ;  that is , an 
appr�tion of water , val;MP.y ac�uired, is s,EPerior t� riparian ri ghts 
of lands-entered after the da�.t...._t�e appropriation.11/ 'Ihe common-law 
doetrine has been modified by \I;J>C,�i� upon the riparian claimant the 
neces sity of beneficial use of�ter, and by subj ecting to appro­
priation for use on ,!l.Onriparian land the waters of §Q!j)lavigable streams 
in excess of the quantity that c an be used beneficially, either directly 
or prospectively, within a reasonable time , on or in connection wi th ( rip arian lands .Ef The supreme court has stated that " '!be common-law \ 
rule of �ipsrian rights has bee n stiipped of some of its ri gors * * � �/ c�� 
and that 1' For ye ars past, the trend of our <!:ecis:lQ_ns and the tenor of our 
legislation have been to �estrict and �ow the �ommon law of riparian · . 
rights * * �u • .14/ As a re sult, the 84vant .... age of position of r�,pa.ri an lands � 
Jith reference to water ri ghts has been materially reduced. _ ..,... � 

8/ Crook v .  Hewitt,  4 Washo 749 , 750, 754, 31 P ac .  2 8  ( 1892 ) ;  Shotwell 
v .  Dodge , 8 Wash .  331 , 339 ,  J6 P ac . 254 ( 1894 ) ; Rigney V o  Tacoma Light & 
Water Co . ,  9 Wash . 576, 582 -583, 38 Pac . 147 (1894) • 

9/ Isaac s v .  Barber, 10 Wash. 12 4, 12 8-12 9, 38 P ac .  871 ( 1894) . 
10/ Benton v. Johncox, 17 Wash .  2 77 ,  2 19-283, 2 88-2 90, 49 Pac . 495 

( 1lf97 ) . Re affirmed in Nesalhous v.  Walker ,  45 Wash . 621 ,  62 3-62 4, 88 
Wash. 1032 ( 1907 ) .  See In re Do an Creek , 125 Wash. 14, 2 0 1  215 Pac o 
343 ( 192 3) .  

!!/ In re Doan Creek , 12 5  Wash . 14, 20,  2 15 Pac . 343 ( 192 3 ) J Wei tensteiner 
v. Engdahl, 125 Wash . lo6 , 108-116, 215 Pac . 378 (1923) ;  In re Alpowa Creek ,  
129 Wash. 9 1 13, 224 Pac .  29 (1924) ; Hunter Land Co . v .  Laugenour1 140 Wash. 
558, 569-511, 250 P ac .  41 ( 1926) ; In re Sinlahekin Creek, 162 Wash. 635, 
642-643, 299 Pac . 649 (1931) 0 

W Brown v .  Chase , 125 Wash. 542 ,  549 , 553, 217 Pac .  2 3  (1923) . See 
also Proctor v .  Sim, 134 Wash. 6o6, 616-619 , 2 .36  Pac o 114 (1925) ; State 
v. American Fruit Growers , 135 Wash. 156, 161, 237 Pac . 498 (1925) ; 
Hunter Land Co . v. Laugenour, 140 Wash. 558, 569-571, 250 Pac . 41 (1926) . 

13/ In re Alpowa Creek , 12 9  Wash. 9 ,  131 224 Pac . 2 9  ( 1924) . � Proctor v .  Sim, 134 Wash. 606, 616, 236 Pac . 114 ( 1925 )  
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WYOMING ) 
The constitution of Wyoming declares that the cont rol of water� 

be in the'S�te, wfiich in provi�j,ng for its _ use spall guard equally
1 � . the various inte rests invo d .!/ It declares also that the water of all 

natur stre ams ,  springs, lakes or other collec tions of still .. water within 
the ate are the proj)erty--or-the State ; that priority o f  appropri ation 
for benefici al  uses shill give the better right,; and that no appropriation 
shall be denied except when such deni al  is demanded by the public interests .�/ 
The c onstitution provides for the appointment of a State Engineer ; for 
the division of the State by the legislature into � water divi sions 
and the appointment of superintendents thereof; and for a Board ol Control 
to be composed of the State Engineer and super!qtendents of the water 

. divisions , the State Engineer being president.l/ The supervision of the l waters of the State and of their appropriation, distribution, and diversion 
fSvested by the c�nsti tution in tne Bo ard o� Control , i ts d�ons 

lieing made subject to review by the c ourt s .1±7 
An appropriative right is initiated by making applic ation to the 

State Engineer for a permit to make the appropriation; and the final 
s� , after the r tion has been perfec ted in accordance with the 
permit, is the ad · udic ation f the ri ght by the Board of qontrol and the 
issuance by the Board of a certificate of appropriation .z/ 51nce the 
�doption of the pre sent water- appropriation statute in 1890, at the first 
se ssion of the State legislature , compliance with the procedure so pro­
vided for the acquisition of water r; ghts is a condition precedent to 
the making of a valid appropriation • .§/ f_ailur.._e to make�e of appropriated 
waters for five succes sive years is to be cons idered�¥1 abandonment of 
the same , and works a forfeiture of the water right.l/ Procedure is pro­
vided for the d�claration of such abandorment by the Board of Control 
af'ter a he aring, ' on the initiative of iirJ' water user who mi ght be affected 
there The declaration is filed in court; if no obj ection is filed , 

udgmen .f!__rming the Board ' s  ord:; is i s sued ;  if there is obj ection, 

'!J. Wyo . Const. , art. I ,  sec . 31. 
2/ Wyo . Const. , art . VIII, secs . 1 and 3.  
j/ Wyo . Const . ,  art . VIII, sec s o  2 ,  4, and 5. 
Ti/ Wyo . Const . ,  art . VIII , sec . 2 .  
"5/ Wyo . Comp . Stats . ,  1945, sec s .  71-2 38 to 71-2.50.  Y Wyoming Hereford Ranc h  v.  Hammond Packing Co . ,  3 3  Wyo . 14, 30-38, 

236 Pac . 764 (192 5) . See C ampbell v .  Wyoming Development Co . ,  55 Wyo . 
347 , 388, 395, 100 P ac .  ( 2 d )  12 4  (1940) . Laramie Rivers Co . v .  LeVasseu, 
65 Wyo . 414, 431, 202 Pac . ( 2 d) 680 ( 1949) . 

1/ Wyo .  Comp . Stats . ,  1945, sec . 71-7010 
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the water user who initiated the proceeding becones plaintiff and the 
obj ec tor defendant, and the i s sue is tried as to whe ther or not the 
water ri ght has in f act been abandoned.� 

I 

The water appropriation statute defines preferred �as including 
rights for <J9_mestic and t���sportation purpo ses, and the se include : First, 
d�ing J second , muni?�palj third , S'.fk'¥Jl�ngine s . and general railway 
use ; and fourth , culinary, laundry ,  bathing, refrigeration, and heating 
plants . Likewise ,"\ the use o·f water for frrigation ... is-to be pref-;-rred to � trw ,, 

1' �ng rights tha� ,are not preferred may be condemnecr-tO �ply water 
�e thxo�" turbine or impulse water wheels" for power purpo se s . /"' �YL:..'-

for P.referre uses.2/ Procedure i s  provided for changing a use to a 
preferred use under the direction of the Board of Co,ntrol , just compensa-
tion to be paid if the change of use is approved.!.2/ 

Riparian rights never have b een recognized in Wyoming . 

8/ Wyo . Comp . Stats . ,  1945, sec s .  71-702 to 71-707 . Wyoming Hereford 
Ranch v .  Hammond Pack ing Co . ,  33 Wyo . 14, 2 3-27 , 2 36 Pac .  764 ( 1925) ; 
Van Tas sel Real Estate & Live s tock Co �  v .  Cheyenne , 49 Wyo . 333 , 349-355, 
54 Pac . ( 2d )  906 ( 1936) ; Horse Creek Conservation Dist. v. Lincoln Land 
Co o , 54 Wyo . 32 0 ,  32 9-345, 92 Pac . ( 2d) 572 ( 1939 ) ; Campbell v. Wyoming 
Development Co . ,  55 Wyo . 347 , 400-404, lCX> Pac . ( 2d)  124 ( 1940) . Ramsay 
v. Gottsche ,  51 Wyo . 516, .52 9-53>, 69 P ac . (2 d )  535 ( 1937 ) . See Laramie Rivers Co . v. Levas seur , 65 Wyo . 414, 449, 2 0'2  Pac . ( 2d) 680 ( 1949 ) • 
Ramsay v. Gottsche , supra, at 51 Wyo . 532 ; Scherck v. Nic hols ,  55 Wyo . 
4, 2 3-2 4, 95 Pac . (2 d) 74 (1939 ) .  

2/. Wyo .  Canp . S tats . , 1945, sec . 71-40'2 .  
10/ Wyo .  Comp . Stats . ,  1945 , sec . 71-403 . Newcastle v. Smith, 2 8  Wyo . 

3711 205 P ac . 302 ( 1922 ) • 
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c 0 T S 

C . B . I . A . C .  

MINUTES AN D  S IX EXHIBITS OF 84TH MEET ING - OVE ffiER 16 , 19 55 / 3 / 

Exh�bit 1 - S ummary of Ac tivitie s 

2 - C olumbia River Review Rep ort 
Progres s and Problems 
by F .  S • Brown 

3 - Le gal Effec t  of Pelton Dec i si on 

4 - Pe lt on Dam C as e  

5 - S upreme C ourt Dec i si on 
in F . P . C . v .  Ore g on 

6 - Pelton Dam on De s c hutes River 
Effec t  in S tat e of Washingt on 

F. L. LATHROP . 
Fact Finder and Consultant 
Tax, Land and Water Problems 

425 Yama St., Yreka, Calif. 
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BERT A. PH I LLI PS, V I C E  C H A I R M A N  

DO U G LAS C I TY, T R I N ITY COU NTY 

TEL . : WEAV E R V I LLE 1 7 7 

JAM ES G .  STEAR N S ,  S EC R ETARY 

T U LELA K E ,  MO DOC C O U N T Y  

TEL . :  N E W E L L  2 2 8 4  

· '  

�htfe of @alifornia 
CAL I FORN I A  KLA M ATH R I VE R  COM M I SS I O N  

C H APTER 1 4 73 , STATS. 1 9 5 3  

) 3 0 

COM M I SS I O N  M EM BERS 
A . 0 . EDMONST6N ,  STATE E N G I N E E R  

P U B L I C  W O R K S  BLDG . ,  SAC R A M E NTO 

TEL. : G I LBERT 2 -4 7 1 1 , EXT. 2 7 6 5  

N ELSON C. BOWLES 
RT . 1 ,  BOX 2 0 5 ,  E U R E K A ,  H U M B O L DT CO . 

TEL . :  H I LL S I D E  2 - 2064 

F. L . LAT H ROP, CO N S U LTANT 

425 Y A M A  STREET, Y R E KA 

T E L . : Y R E KA 1 1 2 0 

January 9 ,  1956 

Mr .  w.  A .  Galbraith , Direc tor 
Departoent of Conservati on an d Devel opment 406 Transportati on Building 
OJ ympia ,  7iashington 

Dear �r . Galbraith : 

I have j us t  fini shed readi ng the minutes and the , exhibits of 
the Ei ghty-Fourth Mee ting of the Columbia Ba.sin nter-Agency 
C ommittee of -�ovember 16 , 19.55. 
I would appreciate very much your se nding me thre�. ·addi ti. onal 
sets of this c omplete rec ord , as we are very muc 1 intereste d  in 
the i s sue s  involved in th e  Pe l ton c ase . 

Sincerely yours , 

F .  L. Lathrop , C ons ultant 

l 
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F. L. LATHRO 

425 Yama St 
P, Consultant 

. .  , Yreka, Calif. 
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Offi c e  of the Chai rman 
P .  0 .  Box 4137  
P ortland _, Oregon 

FOJ ADMIN IST3.ATIVE USE ONLY 

AS IN INTE1\-AGY.NCY COMH IT T EE 

1inu t e s  of Eighty-F9urth Me eting 
Portla·n _, Or egon 
Nov emb e r 16 _, 19 5 5  

---�-

The Commi t t e e  c_onven ed at 9 : 4 5 a . m . _, Wedn esday _, November 1 6 ,  19 5 5 ,  
i n  ��oom 3 6 , S tat e  O f f i c e  Building _, Elli s L .  Hatt , Chai rman , pre s iding . 
Memb ers or a l t e rnat e s  a t t ending included : 

M r . Ell i s  L .  Hat t Jartment o f  Agri cultur e ,  Chai rman 
Honorabl e Paul L .  Pat t ers  , Governor of Or egon 
Brig . Gen . L .  H .  F o o t e ,  Co rp s oT Engin eers 
Mr . C .  H .  ilayrnond ,  f or Governor Aron s o n ,  S tat e of Montana 
Mr . Robert B .  Port e r , f o r  Gov ernor Lee , S tat e of Utah 
Mr . Le s he r  � Fed eral P ower mmis s ion 
Mr . Mark R .  � for Governor Smyl ie , S ta t e of Idaho 
Mr . W .  A .  Galbrai th , for Governor Langli e ,  S tat e of Wa s hingt on 
Mr . C .  E .  Mohl er , for Dr . P earl , Department of . I nt e ri or 
Mr . H .  A .  S hambe rger ,  for  Governor Rus s ell , State of N evada 
Mr . H .  C .  Clare , D epartment of H ealth , Educati on and �Jelfar e 
Mr . D .  S .  Go ldy , Departmen t of Labor 

· 

Mr . Eckl ey S .  Elli s on ,  D epartment of Conuner c e  
Mr . :{oy ' L  S cheuf el e ,  Co rps o f  Enginee r s , Exe cutive S e cr e tary , p r o  t ern 

Name s of othe rs pre s ent are mad e  a matt er of re cord in the Commi t t e e  fil e s . 

The f i r s t  i t em o f  n ew busine s s  included the fixing of the time , 
pla c e  and agenda f or the next me et ing . Aft e r  c on s id e rabl e di s cu s si on it  
was agr e e d that that me e ting would b e  held on Mon da , J an�1ary 16 , 1956 , 
in t h e  Multnomah_ Hot el t o  hear the report " of t 1e Fi s heries_.....S t e ering Com­

mit t e e ,  w i ch will include outline of the propo s ea Re s earch and Upp e r 
Colwnb ia Ba s in fi s heri es  programs . The Pa cifi c Northwe s t  Gov�rnors ? 
P Dwer P o:ti c Q.omm�ttee  lan s t o  me e t  on the s ame day following ad j ournment 
of the Int er-Agen cy me e t ing . The lo cal Chamb er of Conuner c e  will s p on s or 

a lun che on f o r  the groups . 

The s e c ond i t em c on s i d e r ed was a r epo r t o f  th� P ower _ Plan�in g Stili­
committ e e .  It was agreed t hat the ques t i on of r e opening the memb er s hip 
of t h e  S ub committee  would be r e f err ed t o  the Exe cutive Subconunitt e e · f or 
handling and that the P ower P lanning S ub c ommi t t e e  should pro c e ed wit h  
its work i n  th e manner and as outlined in i t s  r eport of November 9 ,  1955 . 

T he Chairman called upon Mr . lloy W .  S cheufele  for the S wnmary of 
Activities  - Con s tituent Agen c i e s  of t h e  Columbia Da s in Int e r-Agen cy 
Committ ee . Thi s summary i s  attached as  Exhibit I .  

The Commi t t e e  t hen d ir e ct ed its  attenti on t o  It em I I I  of the  a g enda , 
Th e Columbia River }evi ew Report - Pro res s and Problems . Brig . Gen . 
L .  H .  Foote , · Di vi sion Engineer , North Pa cifi c Di vi s ion , Corps of Epgin_eers , 



introdu c e d  hi s Chi e f  En�i n e e r , Mr . F .  S .  Brown ,  wh o r epor t ed t o  t h e  
Committ e e . Summary o��t - � i s  at ta ched as Zx.hibit I I . 

Govern o r  Paul L .  Pat t er s on int roduced }fr . Arthur G .  Hi ggs , A s s i s tant 
Att o r  ey,: Gen eral , who mad e  t he initial s t at ement c on c e rning the_ tiJ_ t on 
Dam De ci s i on ( Exhibit I I I ) . Mr . L ewi s A .  S tanley , �tat e Engin e e r  or 
O r egon , sta t ed t hat in hi s opini on the d e c i s i6n in eff e ct nullifi e d  the 
S ta t e  \lat er Act of 1909 and for pra cti cabl e  purpo s e s  largely r emoved the 
e f f e ct ivenes s o f  the n ew Wa t er �e s our c e s  Board e s tabli s hed by the S t a t e  
l egi s latur e  at i t s  mo s t  r e c en t  s e s s i on . Hr . S tanl ey wa s f o l l owed b y  Mr . 
Hugh A .  S hamb erge r ,  Stat e Engin e e r ,  ·who mad e  a .:at ernent for N evada 
( Exhib i t  IV ) . Hr . .  Villa rd Gat ch e ll , Couns - 1  for the F ederal Power Com­
mi s s i on , Ha s hin gt on D .  C . , s p o  e giving hi s own vi ews . I ri s s t at emen t 
i s  atta ched a s  Exhibit V ,  The S tat e of Was h ingt on r e pr e s en tati ve , Mr . 
'V . A .  Ga lb rai th , s ubmit t ed a s t a t emen t ,  atta ched a s  Exhib it VI . 

-�T h e  Chai rman t h en opened t h e  ; s ub j e ct f o r  g en eral di s cus s i on whi ch 
s summari z ed a s  f o llows : 

Mr . Lewi s A .  S tanl ey a s ked whe th e r  o r  not the li c en s e  i s s ued by the 
F ed eral P owe r Commi s s i on for the P el t on p ro j e ct conf e r r ed upon the li. cen s e e  
t he right t o  us e t h e  wat er of t h e  D e s chut e s  ;.u v er . Nr . Gat chell r e1)lied 
t hat t h e  l i c en s e e  did have a ri ght to u s e  the unappropria t ed wat e r s  c.f the 
D e s chut e s  }iver sub j e c t to c e rtain r e s t ri c t i on s  i_rnpo s ed ii1 the li � ens e .  
M :c .  S tanl e y then a c ke d  if the l i c en s e  gran t e d  the l i c ens e e  a · va t e r  right . 
hr . G<it cneli r epli ed in the n e gativ e , s tating that the li cen s e gave t 1e , 
li c en c  the right !_9 u s e  s o  much of the unappr tJpriated wat er o f  the 
D e s chut e s . ·- " .... 

I Mr . Abb o tt Goldb er g , Deputy At t orney General for"" 
C�lifor�i�

a , a s k ed 
if the li c en s e e  m:Lgfit . hav e a right t"o cla i1n c omp en sat ion for subs e quent 
diver s i on f o r  con s umpt ive us e s  by appropriati on unde r  S tat e law , Hr . 
Arthur Hi g g s  adding t hat the we s t ern s ta t e s  h�d the r i ght t o  c ont rol 
us e of wat e r  on <ll oni avigabl e s t r eams whe r e  the r e  i s  F ederal own ership of 
land s but where  tnere had b e en no p�r s i t e  r e s ervat i on s  made . I:i 
r e s pon s e to que ry from Mr . S t anley, Hr . Gat chell s tat ed that the F ed eral 
P..QNer CoIT'.mi s s i on coul.d grant a li c ens e  f o r  d evelopment on the J ogue :Rlve r  
i n  s p� t e  o f  t h e  f a c t  t hat t h e  S tate Te g i s latar e had s et the s t r eam asl.d e 
for r e crea t i onal pur po s e s . 

Mr . Goldberg s t at ed that Cali f ornia had nnd e r  pr epa rati on a mas t er 
wat e r lan. for s tat e -,�i de d evelopment of i t s  wat e r  r e s our c e s  and t hat 
the plan would proba hly � e ceive i egi s lati ve approval and b e c om e  the 
e�gin c e ring pla n  und e r  whi ch d evel oprr.en t in the State mu s t  p.i" o c e -ed . He 
a s ked whe .. t .he p o s i t ion of FPC would b e  in the event appli cat i on wa s 
f i l ed f o r  pro j e ct not in conformance w i th such a plan . Mr . Gat chell 
s tat ed he coulcin v t say what the ?P C mi ght do , but i t  wotlld de3.l wi th the 
problem when c onfron t ed '"i th i t , 

Hr . Ralph Cowgill remark2d that t h e  P el t on deci s ion ca s t  doub't on 
the :ri ght 0£' many D e s chut e s  water us er s . Mr . Gat chell poin t ed out that 

• 

• 

• 
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anyone with any e s t ed ri ght has nothing wlIBt s o ever t o  f ear f r om t he 

P el t on d e c i s i on . T h e r e  f o l l owed an ext eL ed di s cu s s i on a s  to  t h e  relative 

righ t s  of the li c en s e e , the S tat e , and tl e appro priators i f  the S tat e sub­

s equ en t ly apnroved appropri a t i on a.nd di ver s i on for heP.efi cial c on s urnpti ve 
use of so much of the unappropriat ed water o f  t he D e s chut e s  d1a t  t h e  opera­
t i on o f  th e l i c en s e e  wa s in t e rf e r ed wi th , a s suming that the l i c en s e e  had 
n ot in the in t erim b e en abl e to p e r f e c t  a wat er right tmde r  S t a t e  law . 
The qu e s t i on is moo t . It would appear that t h e  exa ct right s o f  t h e  
part i e s  in th e event o f  o c curren c e  of th e s e  iP.1probabl e c i r cums tan c e s  
remain t o  b e  d e t e rmined . 

n� e following di s cu s s i on t o o k  pla c e  b e twe en Governor Patt e r s on and 
Nr . Ga t ch el l : 

Gove rnor Paul L .  rcrt:t er s o  , S tat e o f  O regon : I t  i s  my purpo s e ,  and 
I tb ink all o ffi c ial r e pr e s enta t ive s cf Oregon , not t o  retry the F elt on 
ca s e . The only thought I want t o  b ring out i s  what you people attribute 
and beli eve that ca s e  t o  hold . Should th e F e d eral Governm nt , never 
having pa rt ed with title t C)  t he s e  land s ,  s till hold b o th an . and. 
and s h ould have the ri ght t o  control what i s  done with that -,iater 
i t s  agen cy the FPC . 

Hr . Wi llard Gat chel l : That i s  ri ght . By the Uni t ed S t at e s  retaining 
t i t l e  to the lv.nds an� _ �,.,rat er n o t  s eparated under s tat e aws- i t  s t i J l 
retain s full contrul o f  the wat e r  on i t s  land s ... 

' . · - � 

J ' 

Govern o r  Patt e r s on : Our 1 9 0 9  wa t er a:ct s ays all wat e r  n o t  appr o pri­
as  of t ha t  dat e  s hall be then s ub j e ci to appropria t i on in the f uture 

und e r  t l-l e  t erms of the a ct . F r om 1909 on my right and your ri ght mus t  be 
obtain ed through c omplian ce wi t h  the laws . I s  the I�,ed eral Go vemmen t / own . pg land and th e wat e r  n o t  having b e en appr opriat ed pri o r  t o  1 9 0 9  or ,, 
s in c e  that t ime not bound o r  aff e ct ed by laws pa s s ed by the S tat e of � 
Oregon? 

Mr . Gat chell : The S�� o f  O_r e gon , irl my opini on , c ould not binq. · 
he Uni t ed S t at e s wit h r e s p e c t  to Fed e ral prope rty . 
-- _.... •• 1111: .. 

Governor Patt ers o n : T h e  F ed eral Government can pro c eed t o  u s e  t ho s e  
wat e r s  i f  t h e  F ed e ral Governmen t s e e s  fit und er i t s  agency without b e ing 
aff e c t ed by the S tat e law . 

Mr . Gat chell : That i s  ri ght . 

G overn o r  Patt ers on : We cann o t  have a nat i onal lan wi th the ri ght 
of any of the 48 s tat e s  to v e t o  any de ci sioi1 wi thin t he b ou11darv of i t s  
own s tat e . I t  i s  your phil o s ophy t hat the wat e r  of the Uni t ed E; tat e s  
should b e  sub j e c t  to s u c h  a nati onal plan and i t s  us e t h � r � o f  s hould b e  
wi t hout di r e c ti on or c ontrol b y  the s tat e s  fil thin whi ch t hey flow . 

Mr . Gat chell : A fai r s tat ement of the pl].l:�os2phy s e ems t o  b e  
herent i n  the' Federal Power .  c t . There mus t  b e  a nati onal plan 
w 1 i ch there cannot b e  c omprehens ive river devel opment . 
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I 
Govern o r  Patt e r s on : I agr e e  wi th th e con cl us i on . In making ur 

d e t e rmina t i on a s  to what _, i f  any , our n ext s t ep s hould b e , we mus t  an swe r  
f o r  our s e l v e s  wh e th e r  w e  sugge s t subs cribing t o  a nat i ona l  plan of wa t e r 
wi th out in t e rfer en c e  by the s tat e s or wh ether we want t o  a s s ert th e rigBts 

o f  th e r e s p e ctive s t at e s  t o  a s s e rt their j ur i s d i c t i on over wat e r  wi t hin -
t h e i r  boundari e s . 

-- � 

} ir . Gat chell : That i s  inher ent in the P el t on d e c i s i on . 

Gov ern o r  Pat t e r s on : I t  i s  your p o s i t ion that th e P el t on d e ci s i o n ,  
r e gardl e s s  o f  t h e  merit s o f  t h e  dam, e s t  · i s he s that the F ed e ral Govern­
ment ha s the right t o  c on t r o l  wat er s  in b qth navigabl e and n onnavigable 
s t reams on land s t hat the F ed e ral Goverhment ha s  re s erva ti on s on o r  s ti ll 
has o'm e rs hip of at least t o  the ext ent t hey do not infringe on t h e  
own e r ? s c s tabli s hc� t ed r i ght s wid e r  s ta t e  law . 

}lr . Gat chell : That i s  ri ght . Th e d e ci s i on was made way back in 1 920 . 

Governor Pa tt e r s on : Would you qu e s t i on th e r ight o f  Ore gon t o  c on t rol 
the f i .shing on t h e  DeB cl1ut.es  -.�i v e r  by: . .  vi rtue of t h e  b oun da ry on the Warm 
S prings r e §_c r_yat i on e s tab l i s hed in 18 54? 

}Ir . Gat chell : Tha� has n o  r e f e r en c e  t o  P e lt on d e ci s i on ,  but I d oubt 
p e r s onally that the S ta t e  of Or e gon can set a s i d e  the t reaty righ t s  of 
the Indians . · .... ,,,_ 

· �-· 

Govern o r  Pa t t e r s on : You qu e s ti on the wi s d om of t he l7 e s t crn s tat e s , �-

• 

part i cularly the northwe st s tat e s , f r om divor cing thems elves fr om the 
• nat i onal development of water b e caus e  of delJ.e.tld en c e on l,lYd r o e l e_ctri c 

ene r gy in th i s area . Why do you b e l i eve our in s i s t en c e  upon t h e  ri ght 
of the s ta t e  e i the r individually or by c ompa c t with each o the r would have 
the e f f e c t  o f  div.or cin g our s elves from the nati onal pi cture if we t o o k  
t hat a c t i o n ?  

H r . Gat chel l : T h e  L7 He s t ern s ta t e s  need water for t h e  very funda- · 

mc11t al ..JlUr:po s e s Qf_life . Thi s i s  n o t  the only area w�c r e wat e r  i s  a pri111e 
n�e �g; i ty . TliP-re has b e en a very large in cr ea s e in wat e r  con swnpt ion f o r  
indu s t rial and other us e s  tl1roughout the Unit ed S t at e s . Th i s  area i s  by 
no mean s the only area wh e r e  iJat c r  i s  of ua j o r c onc ern . The wat e r  prob ­
l em i s  o f  importan c e t o  the nat i on a s  a who l e . Other s t at e s  r e qui r e c on­
s id e rat i on of t h e i r  n e e d s . Wi l l  you advan c e  the fut ur e of Or e gon o r  other 
s tates o r  r etard them by ind ividual approa ch? 

Thi s ended the gen e ral di s cu s s i on . Mr . Eckley S .  Elli s on int r oduc ed 
the f o l l owing J:'.O t i on whi ch was pa s s ed without di s s en t : 

n _ � e s o lved , that the Exe cutive S ub c ommi t t e e  prepar e a con ci s e 
s tat ement of t h e  ��ue s invo lved in the di s cus s i ons here t oday on 
the P e l t on Dam de ci s i on ; s 1�nmi'ari z e  curr ent pra ct i c e s of F ed e ral 
agen ci e s- and' f� impl i cat i on s of the s e  pra c t i c e s  wit h r e s pe ct t o  
obs ervan c e o f  s�e wat er . laws ; enumerate t he points o f  conf li ct 
( i f any ) and e pi t omi z e  t h e  r ea s oning supporting the vari o us .vi ews . 1 1 

Meeting ad j ourn ed at 3 : 1 5 p . m .  
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Exhibit I 
Minute s of 84th Meeting 

CBIAC - November 16 , 1955 

SUMMARY OF AC TIVITIES - CON.STITUENT AGENC IES 
COLUMBIA BASIN INTER•AGENCY COMM ITTEE 

Federal Power Commis sion 

The Federal Power Commi ssion granted a 50-year license to Gr ant 
C ounty Public Utility Distric t for the Fri.e st Rapids development , c on­
si sting of two darns . The initial installation at Pri est Hapids will b e  
600 , 000 kilowatts , while the Wanapum pro j ec t  will have a n  initial instal­
lation of 570 , 000 kilowatts ,  with provi sions for additional power t� be  
added later at e ach plant . 

A s  a matter of interest,  the Commission also has rec ently is sued the 
1954 Supplement 1 1  Steam-Electric Plant Construe tion C o st and Annual Pro·duc­
tion Expense s . "  This document is referred to as FPC S-117 , and may be 

, . . . · 

purchased from the Washington offic e  for $1 . 50 a c opy . The se d ata are 
published annually. 

Department o f  Interior 

Bonneville Power Admini str ation 

Power situation and outlook . - All r egional lo.ads ,  including 
interrup tible industrial lo ad s ,  were c arried through October with only a 
nominal amount of steam- electric generation in op eration for spinning 
re serve . On maj or p ower s tream s  in the P acific Northwest,  streamflows 
receded to about median by the end of Septemb er ;  as a c onsequence ,  stor age 
release from Hungry Hor s e ,  Fr anklin D .  Roo sevelt, Flathe ad ,  and Alb eni Fal l s  
reservoirs in September was about 528 , 000 acre- feet compared with 187 , 000 
acre-feet a ye ar ago . With above- average rainfall in October , streamflqws 
have incre ased above median and a c onsider able part of the . September storage­
draft has been replenished . Curtailment in interrup tible industri al. load s  
served b y  the Federal system i s  not imminent . 

Power r ate . - The Secretary of the Interior has approved the 
Admini str ation ' s  recommendation that the rate o f  $17 . 50 per kilowatt-ye ar 
be extended for at le ast a ye ar beyond Dec ember 20 , 1956 . This extens ion 
is possible owing to a sub stanti al decrease in e stimated construc tion c o s t s  
of The Dalle s and Chief J oseph D arn s ,  t o  a reduction i n  transmi s sion invest­
ment, and to s avings in operation and maintenance . 

Fish and Wildlife Service 

A general plan for conserving and develop ing fi sh and wildlife 
re sources of the Albeni Falls project was approved by the Corp s of Engi­
neer s ,  Fi sh and Wildli fe Service ,  and Idaho Fish and Game Department . 

The Bure... au of Reclamation and �he Servic e are c onsidering the 

� 
1 sto rage of water� solely to bene fit fish . In the prop o sed e nlargement of 

I 



Exhibit I 

the Bumping R.iver Darn in the Yakima Hi ver system, it is  planned t o  provide 
• additional storage for rele ase during the low water period to bene fit fish 

in the lower  re ache s  of the Yakima R.iver . 

The count of  fall chinook salmon over Bonneville D arn  in 1955 
is the lowe st on record , falling somewhat below the counts in 1953 and 
1954 and c onsiderably below the 10-year average of 180 ,000 . The fall 
run from August 16 through October 30 totals  94. ,023  chinook salmon. 
From this low return the e gg take at the lower river hatcheries fell 
short and is e stimated not to exc eed 45, 000,000 . 

Geologic al Survey 

A maj or zinc-le ad di scovery has been made in the Hercule s mine 
and a maj or copper- silver discovery in the Cre scent mine , both in the 
Coeur d 'Alene district,  Idaho . There may be two important cob alt  dis­
coveri e s  in the Blackbird district, Idaho . 

Bureau of  Indi an Affairs 

Public Law 587 provides for the termination of  Federal super­
vision over Indian property of the Klamath Reservation. Management 
specialists have prep ared specific ations for appraising trib al property 
and bids on the appraisal work will be op ened November 30 . The Stanford 
Research Institute has been engaged to assist in formulating manageme.nt 
plans , to assist in some phases  of  the apprai sal ,  and to provide guide 
lines for evaluating mineral resources .  

Bureau o f  Land Management 

In October the Secretary of the Interior announced a four-point 
program· for maximum use of the timber resource s  on lands in Oregon that 
are manp.g8d by the Bureau o  

The program increases the total allowable ye arly cut to 
588 , ooo ,ooo board-feet and involves three policy changes : 

l o  Amended regulations that will permit the lifting of the 
eight-year- old marketing restric tions goirerning sales of 
salvage timber� 

· 2 .  Revamping BLM app�aisal procedures to reflect more closely 
the re st!lts of competitive sales of O&C timber.  

3 .  An expanded and intensifiAd forest-management pro 8ram on 
the O&C lands ,  with a recommend ation that additional 
Feder al and other funds be provid ed to that end .  In part , 
this pTngrarn aims to complete the basic inver:tory o f  tin�.'uer 
2nd oth,.;r resource s within three years r athe ri than six or 
m·.1re yes.rs . 
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Exhibi t  I 

Bur e au o f  Mine s 

Detaile d  surveys have b een started to de termine the e xtent of 

miner ali z ation in the are a  o f  the Mt. Sheep and Ple as ant Valley darns and 

the extent to whic h  c o nstruc tion of the dam s  would adver s ely affec t  the 

mineral industry . Thi s  i s  at the request o f  FPC . 

Bure au o f  Rec l amation 

R.eclam ation c rop repor t . - A Bure au-wi de crop r ep or t  c overi n g  

the 17 we stern state s f o r  195L� h a s  rec ently b ee n  r ele a s ed . It shows that 

crops val ued at $865 million were produced on 6 , 125, 766 acr e s  of pro j e c t  

l ands for an aver age value o f  $141 p e r  acre . The hi ghe s t  average c r op 

value among all Reclamation pro j ec ts $874� 89 per irrigated ac re , was 

attained on the Tie ton Divi sion of the Yakima pro j ec t ,  Washington . In 

1953, crop value s totaled �7 86 million on 6, 097 , 615 acre s for an aver age 

value of �129  per acr e o 

Corp s of Engine er s 

Uni t No . 10 at the McN ary pro j e c t  went o n  the line offici ally 
Oc tober 2 80 

Dep artment o f  L abor 

Employment hi ghli gh t s . - After s etting a rec ord of 1 , 966 , 000 in J uly , 
total emp loyment in the re gion e dged downward to 1 , 950, 000 in Septemb 6r 
as sharp dec line s in farm employme nt more th an offse t s te ady j ob gains in 
nonf arm ac ti vi tie s .  September 1 s nonfarm employment climb e d  to a new p e ak 
of 1 , 666 , 000 under the pre s sure of c o nt inued s trong demand for the r egi on ' s  
princip al produc t s--lumber, p ap er ,  aluminum , and aircraft- - and t he imp act 
of hi gh employmRnt and e arning s in the s e  activiti e s  on suc h  s econd ary 
industrie s  as trade and servic e .  Farm employment slipped to abo ut 2 84, 000 
in September from J uly ' s  unusually high 335 , 000 . Unemployment in the 
r e gion fell to 43, 200 in Septemb e r ,  the lowe st level in fo ur ye a:r s ,  as a 
re sult of ac tive hiring pro grams to man the regi o n ' s  nonfarm j ob s .  

Wi thin the individual s tate s  compri sing the re gion : unemployment in 
Idaho droppe d to 4, 200 in Sep tember 1955 , a decl ine of ne arly 24% from 
the September 1954 level o f  5 , 500 . In Sep tember o f  thi s ye ar the unemployed 
repr e se nted 1 . 6% o f  Id aho ' s  l abor forc e ,  c omp ared with 2 e 2% in Sept emb er 
1954. In Ore gon unemployment in Sep t ember 1955 total e d  16, ooo , a decline 
of 43% from last Septemb er ' s  28 ,000 . In Sept emb e r  1955 Ore gon ' s  unemployed 
acc ounted for 2 . 2% o f  the s t ate ' s  l abor forc e c omp ared wit h  J . 9% in 
Sep temb er 1954. In Washington unemployment decline d  39% from 37 , 800 in 
September 1954 to 23, 000 in September 195.S.  Washington 1 s unemployment 
c ompri sed 3. 8% of the s t ate ' s  l abor forc e  in Septemb er 1 954 against 2 . 2 %  
i n  Septemb er 1955 • 
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Exhibi t  II 
Minute s of 84th Mee ting 

CB IAC - November 16 , 1955 

SUMMARY OF REMARKS BY Fo S. BROWN 
Chief, Engineering Divi sion, North Pac ifi c Divi si on on 

COLUMBIA RIVER REVIEW REPORT - PROGRESS AND PROBLEMS 

From information in the pre s s  and previous di sc us sions on the sub j e c t ,  

you are gener ally f amili ar with the nature and scope o f  our propo sed 
r evi ew report . Emphasis of the review will b e  on the main r iver and be 

direc ted towards problems of flood c ontrol, p ower,  navi g ation, and re­

l ated water use s . 

There will b e  no thing confidential about the work o f  the Corp s in 
thi s undertaking . We are rely�ng heavily on the cooperation o f  all 
intere sted agencie s .  The Feder al Power Commi s si on will do mo st of 
the work relating to lo ad growth and ste am co sts ;  Bonneville Power Admin­
i s tr ati on will prepare data on transmi s sion; the Bureau o f  Recl amation 
will be responsible for irrigation and will ass ist the C orp s  in conduc t­
ing inve sti g ations in the Clark Fork B asin. In addi ti on ,  the Dep artment 
of Agricultur e ,  various bure aus of the Interior Department , and the 
Dep artment of He alth , Educ ation and Wel fare will a s s i st on m atters 
germane to their agenc ie s .  It is expected that public he arings will · b e  
held some time i n  February at several plac e s  i n  the b asin t o  fur ther 
inform the public of the progr e s s  the C orp s i s  making on thi s work . 

� Progre s s  on the flood control pl an outlined in the 308 Report · has 

• 

been e xtremely slow. Although almost ten years have passed, we are 
still without major stor age . 

In r eviewing the storage situation in Columbi a River B asin ,  Mr . 
Brown brought out the following fac t s : 

a . The M ain Control Plan set forth in H .  D .  531 c ontained 
approximately 2 7 , 000, 000 acre- feet of usable s to r age . Of the above 
amount ,  approximately 21, 000, 000 acre-feet were used at the various 
re s ervoirs to c ontrol the 1894 flood to a flow of 800 , 000 cfs at The 
Dalle s .  Thi s is equivalent to an effective s torage at The D all e s  of 
11 1 300 , 000 acre-fe et .  

b .  The pre sent status o f  re servoir proj ects o f  the M ain Control 
Pl an is as follows : 

( 1 )  Glacier View - Not recommend ed bec ause of oppo sition 
by recreation and wildlife interests . 

( 2 ) Libby - Authoriz ed but c onstruc tion delayed pending 
comple tion of ne gotiations with C anada .  

( 3 )  Priest Rap i ds - Plan prop o sed by PUD No . 2 of Gr ant 
County would provide only 500 , 000 acre-fe et in lieu of 2 , 100 , 000 acre­
feet contemplated in the Main Control Plan. 

I � 
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( 4) J ohn D ay - Appe ar s  th at 500, 000 acre- fe e t  i n  lieu of 
2 , 000, 000 acre- feet is about the maximum a�ount that c an be obtaine d .  

( 5) Hells C anyon - Brownlee and Ple asant Valley would 
provide about 1 , 500 , 000 acre -feet as c ompared to 2 , 600, 000 used in the 
Main Control Plan in c ontrolling the 1894 flood . 

c .  The above change s reduc e the tot al u s able stor age in the 
. system from approximately 27 , 000 , 000 acre-fee t to 13, 500 , 000 acre- feet 

o f  which 9 , 500, 000 acre- feet would be effec tive at The D al le s $  Thi s 
amount of storage would be sufficient to reduc e the 1894 flood at The 
Dalle s to a flow of 920 , 000 c fs as compared to 800, 000 c fs under the 
M ain Control Plan .  

Hence , one o f  our main problems i nclud e s  t h e  development o f  a 
reali s ti c  plan for main river flood control o Early review indi c at e s  a 
good po s sibility of being able to develop sufficient stor age in the 
United State s for e ffec tive control . 'Ihe C anad i ans , of c our s e ,  are 
intensively s tudyin� the ir own res ourc e s  to evolve their own plan of 
development . Our inte rest in the se studi e s  c onc ern s the c o s t  and long­
range effectivenes s  o f  both power and flo od control o f  such pro j ec t s  
a s  Mic a Creek and Arrow Lake s .  We are working clo sely with the C anadi ans 
through the Engineering Conunittee o f  the International J ciint Commis sion . 

Preliminary s tudie s by FPC o f  power lo ad growth show that the power 

• 

requirement s in the region are growing rapidly. Annual energy require-

• ments are expec ted to grow from some 4,500 mw at the present time to 
40 , 000 mw by the ye ar 2000 . Inasmuch as re asonably full development o f  
the hydro potential will provide only abo ut 12 ,000 mw of that amount , i t  
i s  obvious the system must be supplemented b y  thermal o r  nucle ar p owero 
If i t  were p o s sible to complete the hydro development without interrup·-
tion ,  it would all be usable in the lo ad by 1970 to 1975 . It i s  our 
intention to develop comp ar ative long-r ange p atterns o f  the comp atible 
and economical inte gr ation of thermal power in the hydro sys tem .  Hydro 
system s  utili zing various amounts of storage will be s tudi e d .  The mo s t  
economic al ways o f  c ombining hydro and thermal operation and th� long- · 

range value of hydro stor age will b e  produc t s  of this inve s ti gation. 
Our study will include di scus sion of nucle ar power and · will include 
l ate s t  authentic inf ormation obtainable from the A tomi c Energy ·commis sion. 

No material c hange in the exi s ting navi g ation plan i s  ·contempl ate d .  
We fini shed a new benefit study several months ago., now being reviewed 
by the Bo ard of Engine er s for Rivers and Harbor s ,  whi ch re sulted in a 
sub s tanti al upward revision of our e stima.te s of fut ure tonnage and 
benefits o  The provi sions that· should b e  made for future navigation at 
run-of- rive r plants on the Upper C olumbi a and on the Snake from Lewi ston 
to the mouth of the Salmon River will be consi deredo 

In making thi s review we will not overlook other water us e s  inc luding 
f ish and wildlife , recreation ,  pollution ab atemen t ,  dome stic w ater supply, 
e tc .  

2 
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I n  c lo sing I mi ght point o u t  th at from the s t andp oint o f  p hysic al  
l ab o r  thi s  revi ew rep ort will in no wi s e  c on s titute the monum en tal t a sk 
that the ori ginal 1948 rep ort c ons tituted inasmuc h  a s  muc h of the b as i c  
information inc luded in that r ep o r t  i s  s till good � I t  doe s  involve , 
however , many new c omplexiti e s  that did no t ac c ompany the 1948 s tudy 
whi c h  tre ats the development and op e r ation of the p ower r e s ourc e as an 
all hydro system . I want to emp ha s i z e  that thi s i s  a c oop e r ative e ff or t ,  
and w e  r e c o gni z e  our r e sponsibili ti e s  and your s and c o unt m ateri ally o n  
any as s i s tanc e i n  evolving a revi s e d  and r e ali stic plan for development 
of the r egio n ' s  water r e s o ur c e s  • 

3 
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Exhibit I I I  
Minute s of 84th M e e ting 

CBIAC - November 16 , 1955 

LEGAL EFFEC T OF PELTON DEC ISION ON THE WATER. RESOUR.CES 
OF THE DESERT LAND STA TES 

Statement by Mr . Arthur G .  Higgs 

Under the provisions of the Act of Congre s s  �f June 25 , 19+0 ( 36 Stat .  
347 ) ,  c ommonly known and referred to a s  the  nwi thdr awal from entry o q  
public land laws_, " the Secretary of the Interi or ias ;  from time to time , 
by executive order, wi tD.drawn from entry, sale or lc caticm under the 
public land l aws · and has r�rved for power purpo se s ,  numerous power sites  
on the public lands of  the United States  m any of wh� ch power sites  are 
loc ated o n ,  along and adj acent. to loc a+ , n�nnavigable streams of the 
sever al state s .  

· 

The Federal Power Conuni s s i o n ,  under the provis ions o f  the Federal 
Power A c t ,  41 Stat . 1075 , 16 U . S . C . 818 , al so has' ma.de numero us withdr awals 
from the public l ands of the Uni ted St at e s  and has reserved for power pur­
p o s es power sites  on navi gable and nonna�igable waters of the several states .  

- � 'T "' 

Ever sinc e the enactment o.f  the Desert Land Act of  187 7 ;  the �_u;;r eme 
Court o f  the U�it�� State s ,  in numerous c ases  e s t ablished the law that 
all nonnavi gable waters then a part of  the public domain b e c ame publi ci 
j uris ,  and were sub j e o t  to the �n.aI'iJ c smtrol of  the s t,,q.:t�s designated 
therein, with the right in e ach  to Cietermine for itself to what extent 
the rule of prior appropriatien or the plenary control of the states  
de signated tht;r ei� ,  with th� ri ght in e ac h to determine for it s el f  to 
what extent the rule o f  prior ap�r�priatior.i. or the C�J?J!:l 9-w rule of  
rip arian rights should obt ain. 

· 

Undar these same decisions i t  also has been the established law 
that the F�al Governm�nt as the owner of  the pul?_lic /do�ai_ had the 
�r to dis se  of the l ap.d .�_the ·. �:ter c ompo si ng it to.gether o.r 
_se ar ately, and that und€r the Desert Land A c t  of lfil.7,  if not b e fore , 

---· ' Con r� s s  had s�vere ,,.. the title to the � and the wat�� and had estab--
lished  �he rule that tne rand sho uld be  pat�nted s ep arately and tJ1at the 
Government title to the lana would not c arry with it  ·a water right , but 
al igpnavigable wate!'s were reserved for the use o f  the public under th� 
laws of the several .��a�e s . 

On J une 6 ,  19V' ( 7 S S . C . R. . 8J? ) , the Supreme Court o f  the United 
States  upheld the validity of  a lfo6.nse issued by the Federal Power Com­
mi s si o n  to Ct'l.YlSilruct a hydroelectric p;ro ,j er:.t  on lands of the Uni ted 
State s ,  withdrawn for p0wer pur�oses ,  on the De schute s Riv;�r a no.:mavig­
able stream ,  wholly within the St ate of Oregon wi . out the c onsent of the 
state on the gr'Ou'!ld that th0 withdrawal site was a . i 1 rese.:-va ticn" · and not 
1 ' •iublic l and s , 1 '  withL� the me aning of Sec tion J ( l)° anCi-( 2 ) of the Federal 
P0wer Act . 1 

' 
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The Unit ed St ate s C ourt o f  App e al s  for t h e  ninth c ircui t , in setting 
aside the li cense i s sued by the Feder al Power Corn.mis sion in t hi s  c as e ,  
held that : 

1 1  The Feder al Power C ommi s si on had le gal right to give i t s  
approval t o  the construc tion of a hydro -ele c t:rci c  pl ant o n  the De schut e s  
R.iver in Ore gon and had p ower to grant i t s  p e rmi s sive licens e to c onstruc ­
tion of such propo sed d am  upon Feder al property ,  but own ership o f  p ower 
dam site di d not . emp ower Federal Go vernment to �� �  water s o f  such river 
either at such site or elsewh ere c o ntrary to Or e gon l aw .  

tt  That .the regul ation of the De schute s Hi ver as it flows through 
Ore gon i s  one of p ower s  of Ore gon ' s sovereignty , and suc h p ower inc lude s 
p ower to regul ate fi sh in Oregon water s ,  and 

1 1 That whatever , if any, limi t ation there was up on Or�gon ' s  c om­
ple te soverei gnty ove:r water s of the De s chute s R.iver was wi ed out by the 

: D e s er
.
t Land Act o f/ 1877  • 11•  

The Pelto n  de c i s ion,  c onsidered sep ar ately and as applied o nly to the 
Deschute s Hi ver , would have no very serious c on sequenc e s  o 'Fhere is a 
differenc e o f  opinion among the people o f  Ore gon as to whe the r the pro j ec t  
should be built , some holding th at t h e  De s c hute s  River in thi s loc ation i s  
mor e valuable as a fi s hing and recreational stream and for the p as s age and 
sp awning of anadromo�s fi sh, and o ther s maint aining tha t  the recre atio nal 
p o s sib iliti e s  would be enhanc ed by c onstruc tion of the pro j e c t .  R.eg ardl e s s  

• 

o f  the se consider ations,  the dec�s ion is a cri ti. c al one a s  it affe9ts the 

• c ontrol by the st.ate o f  the water s of every othe r  s tr e am  on whic h  the 
Feder al Governmen� owns rand .� A ma,E of 2r e .gon o n  which p ower s ite r e serva-
tions are m ark ed s hows t

. 

h at p r ac ti c ally eve�rY,JlO.t�nti al p ower si te has 
b een r e serve d .  The Unit ed State s still owns 51 � er c ent o f  the l and in 
Oregon . · 

It appe ar s  cle ar to me that the Congr e s s  in e nac ting the Feder al P ower 
Act very c l e arly e re s s ed its i ntention th at w ater ri ght s  for a.ny . ,Pro j e c t  
lic ens ed b y  the Federal Power Commi s s ion �us� have approval by the s t at e . 
Sec tion 9 ( b ) o f  the act expre ssly provide s that the Feder ai Power C om­
fu!i: s sioh p �f9>r e  · i s:Suing �· .. ar1l±cens e, shall require proo f of the applic ant 
that it as c m lied with the st ate l aws wi th resp e c t  to the use of water 
and of thebed and b 9-nk s of the stre am .  

"' ·· 

The le al .effect o f  the P el ton deci sion was to s trip all the 17 
we s tern states o f  their sovereign p ower s t o  regul ate the use o f  the water s 
of their nonnavi g able str e am s  insof ar  as the Feder al Government has re­
served thereon power sit e s e  

I r e al i z e  that nothing c an b e  g ained at thi s time b y  c riticiz ing 
the dec i sion of the Supreme Cour t .  It i s  final . The only p o s sible way 
o f  obtaining corre c tive ac tion i s  through legi s l ation by the Congr e s s  
amending the Feder al Power Ac t by provi ding that Feder al Power Commi s si on 

• 
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Exhib it III ---

shall require proof that the applic ant for a lic ense shall have obtaine d 
prior approval of the State in re spec t to the u s e  of the waters and the 
b e d s  and b anks of streruns , whethe r or no t the pro j e c t  is loc ated on public 
land s  or reservations o f  the United States whi c h  h as been with�ra�n ��: 

_
_ _J 

p owe r purposes  • 
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Exhibi t  IV 
Minutes of  84th Meeting 

CBIAC - November 16 , 1955 

S TATEMENT OF HUGH A .  SHAMBER.GEH , STA TE  ENGINEER. OF NEVADA , 
AT THE 84 TH MEETING OF THE COLUMBIA BASIN IWFER.-AGENCY COMM I TTEE, 

NOVEMBER. 16 , 1955 , PER.TAINING TO TI-Ilt � AM CASE 
. 

It will not be my purpose  to discuss the P elton Dam C ase as such 
but to bring to your attention a development which has oc curred in 
,Nevada as a re sult of the Supreme Court Decision in the C ase Federal 
Power Commi s sion v .  State of  Oregon ,  c ommonly known as 11 The Pel ton Dam 
C ase" • 

At Hawthorne , Nevada, there is  lo c ated a lar ge Na .al Arrununition 
Dep o t .  Thi s depot was set up some time prior to the year ;I-935 and the 
are a  of the land included within the boundaries o f  said depo was a 
portion of the land ceded to the United State s �y Mexico in' 184 , and 
exc epting such portions thereof that p as s ed into private owner ship , was 
tre ated by the United State s as a proprie ter of public lands until the 
e st abli shment of the depot . Upon admi s s ion of Nevada into the Union in 
I8b4, the United States neither by Act o f  Congress  or by s tipulation 
then, nor by any applic able Act of C ongres·s there after , reserved any 
j urisdi ction ousting the juri sdi ction o f  the applic able laws o f  the 
state pertaining to ownership and the use of the waters thereof including 
the area c omprising said depot • 

At the time the depot was e stabli shed, and during the sub sequent 
ye ars , water rights from surface s treams on the Mt. Gr ant watershe d were  
obtained, some by appropri ation under state law and others  by purchase 
of exi sting ri ght s .  Some time prior to J..Q�Q it became evident th at an 
additional water supply was ne eded . §ix wel� s were drilled on the dep o t  
and sub 02quently applic ations t o  appropriate water from the s e - six wells 
were fHed with the State Engineer . The State Engineer granted p ermits  
to  appropriate water and under the provisions o f  said permits provided 
that proo fs of  c ommencement of  work , c ompletion of  work and bene fic i al 
use were to be filed prior to sp ecific dates unless  such d ates were ad­
vanc ed by virtue of e xtensions of  time . Pump s were installed on the 
wells by the Navy and sub sequent to that period,  up to and including 
the Rre sent time , water is being diverted from the 9e wells for bene fic i al 
c om sumptive use . In· 1950 proofs of c ommenc ement o f  work and corr:oletion 
of  work were filed under said permits . Applic ation for extens:ic.�s o±' 
time wi t::iin iih j .ch tc file proofs of bene ficial use were filed by- the 
U .  S .  Naval Air.rrrnni tion Dep c t  and by virtue of the l ate st filing proofs 
of beneficial use were due J uly 27 , 1955 . On said date said proo fs no t 
having been filed , and pursuant to l aw,  the State Engi neer sent no tice  
by regi stered mai l  to the depot stating therein that unle s s  said proo fs 
were filed within thirt,y days of said date , the permits would b e  c an8 elled . 
The U .  S .  Naval Ammunition Depot,  by a previous letter d ated J uly 2 5, 1955 , 
stated as follows : ------ -

1 1 Thi s  is to advi se your offi c e  that the applic ations for . 
water rights with regard to the wells are being dropped · and· 
no continuing ac tion i s  expec ted . This ac ti on i s  a re sult 
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, o f  ins truc tions from the Command ant , Twel fth Naval Di s tri c t  
who i n  turn has b ased his dec i sion o n  a rec ent . rule o f  the 
U .  s .  Sup:r:eme Gour ( Feder al Powe; Commi s s ion vs State o f  
Ore gon) . 

All o f  the wells o n  thi s Dep o t  are loc ated o n  reserved land s ,  
that i s ,  public l ands whic h  were withdr awn and r e served for 
the use of the Navy Dep artment by ex:_cufive _ order s . "  

5 I repli ed to said le tter and in p art s t ated as follows : 

" Ple as e b e  advi sed that if the s e  permit s are canc e lle d 
August 2 7 ,  1955 then any diver si on from s aid well s after 
that d ate will be ille gal and c o ntrary to the water l aw of 
this State . Further, and upon the advi c e  o f  Attor ney 
General Harvey Dick erson, should t he Dep o t  make suc h  
ille gal diversions the St ate o f  Nevad a  will take the 
m atter int o  Court . i t  

O n  August l)th my le tter was replied to and I was advi s ed th at the 
decision to drop the permit s  was the re sul.t of ins truc tions origi nating 
from the Chie f o f  Y ards and Dock s ,  Navy Dep artmen t , who in turn h ad 
b ased his deci sion on the rec ent ruli ng o f  the Supreme Court ( Federal 

ommi s sion vs . St ate of Oregon-, 349 U .  S .  435 ) • 

• 

Ac ting o n  the advic e o f  Harvey Dickerson, Attorney g ene r al of 
Nevaga, I i s sued an order to the N avy Dep �tm,en t a;atedSep temqer 7 ,  1955 . • In addition to c anc e ling said permi t s , the Order in p a.rt stated a s  
follows : 

" That the rul e l aid down in the ci ted Supreme Court C as e  
i s  no � _p2licabl e  to the us e o f  ground-water i n  Nevada 
and for that re ason the gro�nq-:wate£.l aws ·o f  thi s state 
app ly t o  the in stant c ase . 

I t  i s  ther efore the op inion o f  the State Engi neer that 
the use of ground -water from said well s wi thout permi t s  
t o  appropr1ate water is c ontrary to the l aws of thi s 
State and · any· such use thereof i s  an ille g al  use . 

It i s  hereby the Orde, o f  the State Eng�neer that unl e s s  
step s  b e  taken w i  thln thirty ( JOJ) d ays from the d at e  o f  
thi s Order t o  reins tate sai d  p ermj.ts , eit he r  by filing 
proo fs o f  . bene fici al use or filing applic ations for ex­
te n sion o f  time within whic h to file said pro o f s ,  th at 
the use of water from s aid wells c e as e . • 1 

On Sep tember 12 ,  1955 the N avy Dep artment , thro ugh the C ommandi ng 
Offi cer at Hawthorne , acknowledged rec eipt of s aid Order and advi sed 
i t  was being sent to the Chief, Bure au o f  Y ards and Dock s ,  Navy Dep art­
ment , Washington,  D.  C . ,  and to the Command ant,  Twelfth Naval Dis tri c t  
at San Franc i sc o . 
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No thing fur ther has b een he ard .from the Navy Dep artment and the 
Attorney General o f  Nevada will very shortly f ile a c ompl aint for 
Dec la.r:atory judgment in the Fi fth Judi c i al  Dis tric t Court of the . State 
of Nevada in and for the County of Mineral . The ac tion i s  b ei ng . . brought 
in a Stat e  Di str · �t CQurt pursuant to Sec tion 208 ,  66 U .  S. Statute s ,  
560 Title 2 , approved July 10 , 1952 . 

The i s sues which are involved are very s�ri ous ,. In Nevada appro xi ­
mately ff5 o o ·- the state 1 s are a  belo ngs to t he Federal Government . Many 
millions o f  ac re s o f  la d are res erved for N·ational Fore sts , N ational 
Park s ,  Army and N?- B. ,r . .§q., aY1d o the r s .  The implic ations c an  easily 
b e  se en . In the as Vegas b asin., whe re the ground-water c o ndition i s  
very criti c al ,  we are , pur suant . to ground-water l aw ,  curtailing to s ome 
ext ent the development of ground-water � ·' Here the Army Air Forc e has a 
l ar ge r e serve appurtenant to and includ ing the Nelli s Air Field and 
being lt{ithin the Las Ve gas Basin . The Air i•' or c e  presently recei ve s  i t s 
water �upply from wells and in this ins tanc e  the state water laws h ave 
been c omplied with and c ertificates o f  appropri ation have b een i s sued . 

U
owever if the Ar.If!.Y Air Forc e\.,ere to' as.sume the sam e  polic_y_. as the 
avy, they c o uld further deplet� the �n without any .regard to s t ate 

water l aws . -

In my opinion, unle s s  the C ongr e s s  now legi sl ates to s afeguard the 
ri ghts of the state s  and to insure that their ri ght s  shall not be imperilled 
by Feder al c ontro l ,  s uc h  s t ate c0ntrol by pro c e s s  o f  attrition from c as e  
t o  c as e s  will be lo s t .  W e  ar e  very much i n  agr-eement wit h  the obj ec tive s 
o f  the bill that Se ator Barre tt of Wyomfn� introduced in the l as t  s e s sion 
o f  Congre � ' being Sena e 'f11 863 entitled 1 1 Water R.ight s Se ttlem ent Ac t 
of 19561 1  • 

� � - • -

Both the A s ro c iation o f  We stern State Engi neer s and the National 
R.ec l amation Asso c i ation by rec ent re solutions took ac ti on on t hi s  important 
problem . The reso lving clauses of · �e sto�tit�? .... n.J�o .- �:9-, . .  adopted a t  Lincoln, 
Nebraska by the N ational R.ecl amation Ass oci atio n ,  October 26 , 1955, r e ad s  
as follows : 

1 1 Now, THER.EFORE , BE IT R.ESOLVED , by the N ational R.ec l amation 
A s ro  c i ation that the Congr e s s  b e  urged to p as s  legi sl ation 
to the affec t  that wi thin e stat e s  lying wholly or p artly 
we st of the 9 8th Meridian and subj e c t  to water ri gh t s  hereto­
fore establi shed in the ir re spec tive state s ,  all I]!vigable · and 
non-navi g able waters to gether wit h under- ground water b e  
r e s erved for b ene ficial use pur suant· "td ''sl7a£e 1 aw- s.., and 

- --�- '"" ""' 

BE I T  F UR.THER. RESOLVED , that f ederal agenc i e s ,  permittee s ,  
license e s ,  and employe e s  o f  the Feder al Government , i n  seek ing 
the use of water for any purpo se in c onne c tion with Feder al 
pro grams , pro j e c t s , ac tivitie s ,  lic ens e s ,  o r  permit s ,  shall , 
as a c o ndition prec edent to the use o f  any such water'  .. acquire 
righ:t.s to the use thereof in conform i ty with 9 t ate l aws mm-­
pro cedure s relating to the c o ntrol , appropriatio n ,  us e or 
di s tribution of such water • '' 

3 
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In conc lusion, and in view of the dec is ion of the Supreme Court 
in the so- c alled " Pelton Dam Case1' and the effect  that it may have as 
a prec edent in future cases  dealing with water , we c anno t re st upon 
the assumption that when que stions o f  Federal Government ownership of 
water arises , that it will be di smi s sed with a statement by the Cour t  
that it only assume s arguendo that the United States  owns the unappro­
pri ated water e 

4 
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� xhibi t v 
Minute s  o f  84th Meeting 

CB IAC - November 16, 1955 

THE SUPR.EME COUR.T DEC ISION IN F . P  . C . V o  OR.EGON 

R.emarks Before C olumbia Basin Inter-Agency Commi ttee 
By Will ard w. Gatchell , General Counsel , F .F . Q . 

Portland ,  'Oregon - November 16 1?55 

MR. .  CHAIRMAN ,  AND MEMBER.S OF THE COi'1MI TTEE : 

The work of  the C olumbia Basin Inter-Agency C ommittee has b een a 
mat ter of interest  to the member s  and s t aff o f  the Feder al P ower Com­
mi s sion for so many years that it is a di stinct honor to be invi ted to 
di scus s  with you s ome phas e s  of the work in which you are en gaged . I 
sinc erely hope that the c ordi al relations we have her�tofore sh ared may 

; be improved by our exchange o f  ide as , for certainly it i s  to the manife st 
, advantage of all public agencies--State , municip al and Fed eral- - to work 

clo sely together in a genuine spirit of understanding and re spect,  for 
we will thereby promote more efficiently the br9 �d publ ic interes ts 
whic h  we c ommonly serve . 

We have b een aske d f or s ome ob servations . on the s ignif ic anc e o f  
the dec i sion b y  the United State s Supreme Colirt last J une in , the c as e  
o f  Federal Power Commi s sion v .  The State o f  Or egon,  the Fi sh C ommi s sion 
o f  Oregon, and the Oregon State Game Commi s sion (349 U �  S o  435) • 

By the way o f  preliminary , m ay I s ay that while it is my pri vilege 
to serve as Gener al Counsel of the Feder al Power Commi s si o n ,  my r em ark s 
her e are AJ:l nec e s s.arily the views o f  the members o f  the C ommission and 
I am solel reqponsible ror the op�n=igns which I m ay expr e s s  here o 

v.Jhil� the Feder al Power Commi s sion_ .. do e s  not shirk re sponsi bility it 
c annot , of cour s e ,  assUI!!.e. re�p�n.si bility for what any staff memb er may 
s ay ,  exc ept to the extent tna t the C ommi s sion 1 s formal opinions and 
orders  and stated conclusi ons m ay be �ioneCI . - · · ,..,. ·· . .  · � · - ·  · · 

While we are to discus s a r ather c om lex phase of c onstitutional 
l aw, I am aware o f  the member ship on your Committee of many outstanding 

engineers and o ther s who do no t profe ss to  follow the elusi ve mus e  or 
the intricacies of what we loo sely term con� �i tutional pri nciple s .  
Neverthele s s ,  the many valuable contributi ons b y  the engine ering staff 
o f  the Federal Power Commi s s ion to the advanc ement o f  le-gal thinking 
have given me a whole some respect for the engine ering pro fe s si on and I 
shall endeavor to de al with the problem s  as fully as po ssible . 

The Supreme C ourt s aid· in the Pelton decision that the Federal Fower 
Commi s s ion was with{p its statutory authori ty in i s suing a lic ens e  t o  the 
Portland Gene ral Electric G_omp any- to c onstruc t a £�. d am , to be known 
as �elton Proj e c t ,  o n  the De_sc hut_es R.i�er in Ore gan o O.ne. s ide o f  the 
dam an r e servoir would be on lands re served for the Warm Springs Indians 
and ti tTe fo l ands on the other s ide o f  the R.iver i s  in the Feder al 

• 
Govei'nlil-en t, having been r <!Ser-Ve for .E._O oe: p urp o s  e s , The De sc hiit es River 
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Exhibi t V 

i s  entirely within the State o f  Ore go n  and fl o ws into the Columbi a Hiver . 
No c l aim was made that· i t  i s  navi g able or that th e Pelton pro j ec t  would 

• affec t l ower navig able c ap acity ,  the C Qrnmi s sf o n  r e s ting. i t s  jwi�di ction 
fo r the purpo s e  of this license solely upon the o c cup anc of land s o f  

'"fA� . ...... '' ',• " • the Uni ted St ate s .  

The Warm Spri ng s  Indian r e s e rvation was r e s erved by tre aty in 1855 
and there was s ecur ed to the Indi ans by that tr e aty the exclusi ve rig t 
o f  t aking fi s h  in the str e am s  1 1  running through and bordering1 1  t he r e serva­
tion ( 12 S t at . 964 ) . The l i c ense requir e s  f orm al c ons e nt by the IIJ.9.i al).s 

prop o s ed c o nstruction and they o f fer ed no obj ec tion t o  �he er ec tion 
d am , for there are many advantage s  whic h  will ac crue t o  them by 
o f  the development . 

The l ands within the Warm 
7
springs Indiin He s ervation wer e  r es_erved 

for p ower d evelopment in 1910 ! and l91J � Q The l and s o n  t he e as t  b ank 
ac ro s s  the r iver from the Warm Springs Indi an He s ervati on had b ee n  wi th­
dr awn from entry , loc ation and di sp o s al und er the public l and l aws and 
were r e s erved for 2 ower purp o s e s  in 1909 by a withdr awal that was made 
p e rmanent in 1910 �/ . 

There w as a further r e servation o f  the l and s o f  the Unit e d  Stat e s  
on the e a s t  s ide o f  t he river upo n  the filing o f  a n  app li c ation for a 
li c en s e  for a similar proj e c t  in 1924, ind upo n  the filing o f  an appli­
c ation for the P elton p ro j ec t in 1949 .� 

The St ate o f  Ore go n  and i t s  agenc ie s  obj ected t o  the i s suanc e o f  a 
lic ens e , c o ntending that the St ate o f  Ore gon has author ity to c ontrol • 
the us e  o f  the D e s c hute s  Hiver as a nonn avi g able river loc ated e ntirely 
within the St ate . It s aid that the hi gh Pel ton d am would interfere wi th 
the up s tr e am  mi gr ation of anadromous fi sh ;  i t  would d e s troy the u s efulne s s  
o f  the str e am for sp awning, and i t  would imp air the us e fulne s s  o f  the 
State fi sh hatchery up stream from the proj e c t . App arent ly for th e s e  

Indi an Power S i t e  He s erve No o 2 ,  c r e ated by th e S e c r e t ary o f  the 
Int erior,pur su�nt to ,

the Ac t of J une 25 )  1910 ( 36 St at . 855 ) . 
--

�/ Power Si te R e s erve No . 299, c r e ated by Ex cut ive Order o f  Oc t .  8,  
W' pur suant to the A c t  o f  J une 25 ,  1910 ( 35 S t at . 847 ) . 

dJ Power Sit e  R.e s erve No . 66 , c r e ated Dec emb er JO , 1909 ,  by order of the 
Secretary of the Inte rior ,  made p ermanent by Exe cutive Ord er of 
J uly 2 ,  1910 , pur su ant to the Ac t o f  J une· 25, 1910 ( 36 St at . 81�7 ) . 

!:±/ The fir st a lic atfon in 1924 was filed for Pro j e c t  No . 57 by C olumbi a 
V alley Power C o . ,  Inc . The lic en s e  was i s sue d but was c anceled in 1936 
up on failur e of the lic ensee to pro c e e d  with c on s truc tion . The s e c ond 
applic ation was filed by Nor thwe s t  Power Supply C omp any for Pro j e ct No . 
2 030, to whic h  the Portland G ene::- al Ele c tric C omp any suc c e eded �n 1951 . 
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Exhib it V 

r e asons , if no t for o ther s ,  the Or� gon .Hydroel e c tr t c  C ommi s s ion and the 
Fi sh Commi s s ion tjenie d p e rmits for the pro j e c t .  

. . 

The pro j e c t  c all s for no permanent diver s ion o f  the water , a s  the 
entire flow o f  the river will be ta.ken either thro ugh the p ower pl ant 
'or- will be spilled over the darn ;)  The State o f  Oregon m ade no c l aim that 
the water-power p o tential of the s tr e am  would no t be fully develop ed or 
that it would ob j ec t  to the r �r e gulating dam whic h  the C Ql@7li s si on , r e­
quired to b e  c o ns truc ted thre e  mile s b elow the main. dam for the s ole 
purpo se o f  smooth1ng ove·r any irregul �i ti e s  in dischar ge throug the 
p ower plant , The rere g\).l ating dam would be loc ated on l_and s  which are 
neither owned or r e s erved by the J.Jnited.....Stat.e.s.� ...... 

.. � -.¥?- ,,. 

The State o f  Ore gon , the Fi s h  C ommi s s ion,  the G ame C ommi s si o n ,  and 
the Ore gon Di vi sion o f  the Iz aak Wal ton Le ague inte rvene d  befor e the 
C ommi s sion and filed ob j ec tions to the is suance o f  a licen s e .  Some o f  
their ob j e c tions went direc tly t o  the authority o f  the C ommi s sion and 
o ther s to the adequacy and suitab ility of " '�p rop o s ed fi s h  conservatio n  
faciliti e s  and me asu r e s . 

The l�g� tr�  of the ob j e ctions by the §t ate and its agenc i e s may 
be found in prior legislation . In 1921 Ore gon had adop t e d  a st atut e  
de claring unl awful the c o n s truc tion o r  main'Eenanc e  o f  d am s  in s tre am s  
1 1  fr equented y salmon or o ther food fi shll without a p ass age-way fo r fi sh 
ove r he ob stru-c.tion and providi� f-;�the i s suanc e o f  permit s  by the 

· 

Ore gon Fi sh C ommi s sion . Wher e fi sh ladder s were imp r actic abl e _,  the 
statute provi de d for the conveyanc e o f  land s to the St ate for the S/ erec tion of a fi sh hatchery, M · _ a prove d  by the Fi sh C omRi s sion . - In 
1531 Ore gon req_uir ed �he lic ensinR o f  water-po��r p ro j ec t s  by i t s  Hydro -� e_ ec, ris_C..Quuni.s si OD...! _I In its- Water C o d e  the State al so s a i d  t ,at. ... 

1 1 1 
water within the State from all s ourc e s  o f  supply b el ongs to the public , 1 1 
a provi s ion fir s t  enacted in 1909 , ll although in c ommon with most-of • 

the w e st ern Stat e s  it has als o  provi ded for appropri ati on o f  wat er fo r 
b enefi c i al us e s o  §/ 

After extended he arings , the C ommi s sion ' s  Examiner r ec ommended a 
li c ense and the Commi s s ion i t s elf c onsidered hi s recommendations and 

� the obj e c tions of tho s e  who opp o s ed construc tion of the pr o j e ct .  The 
C ommi s si o n  found that adequate prec autions would be taken for the pro­
tec tion of fi sh and , inc luding fi sh faciliti e s  the Po�er C omp any origi­
nally sugg e s t ed ,  the C omm i s sion imp o s � ? . .r.equire,!Tlent 9 that will c.o s t 
�4 , 430 000 i c apital inve ��inerit ' and ab out $;?9.5,QOO . a y�_ar , inc ludi ng a 
re - regJ.ll..at�ug aarn, At the s ame time the Com.�i s sion expre s s ed the hope 

. that the St ate agenc i e s  wo uld reconsider their r e fu s al of a p e rmi t ,  a 
hop e ,  al as , whic h  was not r e ali z e d ,  for c ourt review o f  the li c en s e  
order was sought by the State and i t s  agenc i e s .  

. 

5/ 5 O . C . L . A . , Sec . 83-316 , �/ 8 O . C . L . A . ,  Sec s .  119-102 , 119 -103 .  
7/ L .  1909 , C h . 22 1 , Sec . 1 ,  P •  370 ; O . C .  1930 ,  Sec . 47- 401 . 

• 
�/ 2 O . C . L . A . , Sec . 16- 402 . 
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Exhibit V 

At the time when the Unit,.ed States Court o f  Appe2.ls for the Ninth 
Circuit heard oral argument on i ts review of the Commi s sion ' s  licens e • order for the Felton proj ec t ,  it  al so heard oral argument on  its  review 
of the Commi ssion ' s  order i ssuing a license for the C owlitz proj ect pro-
po sed by the City o f  Tacoma  but to which the State of Wash ington and 
certain of its  agenc ies  took exception . The Cowlitz licens e was promptly 
upheld by the Court , its decision being i s sued on October 5, 1953 0 It 
did not dec ide the Eelton case ,  however , until FeQruary 18 o f  the follow-
ing year . It said that the Cowlitz River i s  a navigabie s tream o f  the 
United States over which Co�gress  has jurisdic tion an d tne 'prop osed 
Cowlitz pro j e c t  would affect  lower navigable c ap acity, thereby bring:hng 
the lic ense within the ruling by the United States Supreme Court in first  
Iowa Cooperative v., Federal Power Commi ssion, 328 U .  S . 152 .  It did no.t , 
however , have the s am e  b as i s  for j urisdiction pre sented in the c ase of 
the Pelto n proJ ect . -

The Ninth Circuit ( one j udge dis senting) set  aside the C ommis sion ' s  
order for the Pelton license ( 211 F. 2 d  347 ) ,  rec ognizing the neces sity 
for a license .from the Federal Power Commi ssion, but holding that_ Congress , 
by its public l ana legi sl ation, had long ago tr ansferred to  th�Sta e o f  
Ore gon suc h control over the use of  non-navigable waters that the Power 
Comp any must als� secure the permis s ion required by the State o f  Orego n .  

The Commi s sion_ l].aving limited the ba$i S of  its  j urisdiction solely 
to the oc8up ancy of lands_ of the United State s ,  the Supreme C ourt c on­
si dered f irst  whether the C ommis s ion had authority to i,s s4_e a license 
on that ground alone . The authority to issue''"1icense s f9r _proj ec�s 

• affecting waters of the United States  springs from th £ommerc� Clause � 

of  the Constitution. The authority to issue licenses  whe re lands of the 
United s· ates would b e  o� cupied springs from the Pro erty Cl�us e of the 
Constitu ion, a c l ause giving Congress, power to dispose· of  · all property 
belonging to the Un�ted State s .  The Court also  considered the ap plic abili ty 
of the Desert Land Ac t of 1877 and related ac ts  to  the p articular re served 
lands to be occupied by the pro j ec t ,  and finally adverted to the di scretion 
exerci sed by the Commi ssion in i s suing the lic ens e .  

-

Many other are as than the Pacific Northwe st are being forc e d  into 
serious study of water problems as related to the ecor:iomic development 
and use of  al],: natur ql re sources o There are many are as fac ed by sub­
stantial increases in water consimption,  some o.f  these are c au s e d  by 
industrial water use,  b y  air conditioning, by irrig ation,  by the expansion 
of what were previously suburban nei ghborhoods into popul ated are as ,  by 
stream pollution, and by destruc tive floods . The Commissior:i, therefor e ,  
has tr aditionally approached the problem of  is suing a lic en se not only 
from a consideration 0f the question of water rights but al so be aring 
in mind bro ad public respons ibiliti e s  which espec ially in the se days 
c annot be ignor-ed . 

An anal ysis of the P_.-elton deci sion will show that the a th,���ty of 
Congress  to di�Ro s e of  property of the United States was regarded ·by 
bo n courts as the crucial que stion. The Ninth Circui t s aid that the 
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Federal Power Commission had �uthority to license the construc tion o f  a 
water-power pro j ect on lands of  the United States ,  whethe r t��.se lands 
were ublic lands or reservations , but that court had to .examine the 
extent; of  the rights which the Federal lic ense c arries  or  purports  to 
carry ( 211 F .  2 d  347 ) . It considered that in nei ther the Federal water­
power le gi slation prior to 1920 nor in the Federal Water Power Act of 
that year did Congres s  change the ownership or control  of non-navig able 
water s flowing across  the lands of the Uni ted States ,  nor could Congr e s s  
d o  so , having s urrendered tho se  rights over water t o  the State� . If the 
De sc ute s River water s  were state waters before the adoption o f  the 
policy represented in that legislation, the Ninth Circuit said , they 
remained so after that legislation was enacted , 

Apparently the fact  that the re-regulating dam was to b e  construc ted 
on lands that had been s�vere d from the Federal domain played some part 
in the conclusion of the Circuit Court . In hi s di ssenting opinion, 
Circuit J udge He aly refers to the re-regulating darn as having been re­
quired at the insistence of the Oregop Hydroelectric Commis sion,  and so 
it was . The Supreme Court ,  however , gave scant attention to the re-regu­
lating darn o ther than as mentioning it as one of the faciliti es to be  
constructed under the lic ense , and stating that no  obj ection was made 
to that dam e 

, 

The Ninth Circuit said that in the De sert Land Act o f  187 7 Congre s s  
had surrendered t o  the States all o f  its regul atory power over waters  in 
or from the public domain , and while Congres s  may have been motivated by 
a de sire to free  tho se waters from the restric tive doc trine of riparian 
rights so  that they could be applied economic ally to land for irrig ation, 
nevertheles s ,  the surrender was not limited to thei r use for irrigation, 
and whatever limitation there was , if any, on Oregon ' s  c omple te  sovereignty 
over the waters of the De schutes  River , was wip ed out by the Desert Land 
Ac t o f  1877 . 

The opinion of  the Supreme Court in 1935 in C alifornia  v .  Be aver 
Portl and Cement Comp any, 295 U .  S .  142 ,  was r egarded by the Ninth Circuit 
as particula rly per suasive to gether with the f act  that the Supreme Court  
had there said that following the De g_ert .Land Act o f  187 7 ,  if  not before,  
all - non-n�vigable waters then a p art of the public domain became publici 
juri s subj ect to the plenary control of  the designated State s .  

The ��i�nce of  the Ci�cuit Court upon the Beaver Portland Cement 
decision, however , was mi splaced . This was a c ontrqversy between two 
�J:! of water on a non-navigable Oregon stream,  the Hogue R.iv er .  One 
claimant , the Power Comp any, relied on ri ·arian right s . which it  c ontended 
attached to its land patented by the United States �fter he De sert Land 
Act of  1877  but , according to the argument, p r· or to t he time Ore.gon 
abandoned the riparian rule . The other claimant , the Cement Comp any, 
relied on prior appropriation o f  the water . The Court resolved the 
di spute against the rip ari an claimant , saying that the land p atent from 
the United States after. the De sert Land Act c arried with it ns> r�ght t o  
the use o f  water • 
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Exhibi t  V 

I s aid that the authority o f  C ongre s s  to allow the u s e  of Government 
lands under a lic en s e  i s  derived from the- ·Pro e_rty . Clause o f  the C o n- · 

• sti tution pur su ant to which Congre s s  may di sp o s e  o f  prop e rty o f  the 
Uni ted .Stat e s  in suc h manner as it dec i d e s  will be i n  the public int ere st . 
Yet i t  i s  difficult to define wh at is me ant when we s ay t h at the Vni t e d  
Stat e s  owns property .  My wife and I have a lit tle f arm in we s tern New 
York S t ate on whi c h  we p ay a lo t o f  taxe s  and sp end som e- mone y .  A s  a 
m atter o f  fac t ,  I am not s ur e  whether we own the f arm or i t  owns u s ,  for 
there alway s seem to be exp e n s e s  and the we athe r  is not alway s  the b e s t  
for crop s a  

Al s o ,  we s ometim e s  sp eak o f  the Uni ted Stat e s  o r  a S t ate a s  owning 
wat e r ,  an even more elusi ve c onc ept than the ac tu al ity of the owner ship 
of land . Vi.Th at we mean by i ndividual owner ship o f  l and i s  that , if we 
hold ti.tle and pay t axe s and there are no z o ning r e s tric tions o r  a rail­
ro ad or p ip eline or t elepho ne or ele c tric comp �ny e asem e n t  ac ro s s  i t j  o r  
a hi ghway o r  sup er - hi ghway do e s  no t run s trai ght through the b ac k  p o r c h , 
or s ome o ther incidental purp o se doe s  no t interfer e , we c an s ay what u s e  
shall b e  m ade - or s hall no t b e  m ade o f  the l and . I c an ' t e ven k e ep the 
hunters off our farm . But it is thi s ri ght to c ontrol the use of prop erty 
which has o c c asioned dif ficul ti e s  in the p a s t ,  and the p r e sent s i tuati o n  
i s  n o  e xc ep t i o n . 

The Supreme C ourt i n  the Be aver P ortl and Cement deci s ion did ·no-E 
decide that the Un;Lted St at e s  has c eded .full ti tle and co ntrol o f  the 
water s to the State s .  R.ather , the deci"sion . d ecl ar e d  that sµb_s e g.y��t 
to the De ser t Land Ac t ,  the p µblic l ands c o uld be p atent ed sep ar ately 
from water s o n� tho s e  lands � Tr110 proo er ti e s  o f  the Uni ed St at e s  formerly • acquired to g e ther , lffi1d and the ri ght to the us e o f  wat er , wer e  s ep ar ated , �;-·�, · 

the c ourt s aid , and differen._b me ans for their acqui sition wer·e provid ed · ' 

by Congr e s s .  Title t o  tne fand s c ould b e  ac quired in ac co rdanc e wi th 
the t atute s cf C_ongr � s,,s a.J.,one . The righY, to use the waters o n  the 

.•public l ands could be acquired aft er the De s er:t . Land Ac t only thro ugh 
)" cotrrplianc e wi th St ate l aws . ,. But· title to tt� l and and the ri ght to the 

u s e  of wat er r emai ned in the Uni ted S t ates until ther e h ad b e en a ful­
fil1men t  o f  the c onditions impo s ed by C o ngre s s ,  and neithe r Congr e ss 
nor the Supreme Cour t  s aid that owner s hip of th e wate r s  them s elve s ,  
navig able o r  non- navi g ab l e , would p as s  or h ad b e e n  p as s ed t o  the St ate s 
by the De s ert L and Act or any r e l ated s t atut e s e 

The Supreme C ourt pointed out that the De s er t  L g_nd A c t  g.t mo s t  
c over ed o nly public lands o f  t h e  Uni ted St ate s and di d not apply to 
l and s whic h had b een r e se rved and were no · longer public lan d s , nor did 
it apply to waters on r e served land s . C o n sequently, the Be aver Portl and 
C em ent deci sion was of no as s is tanc e to the St ate of Or e go n .  

Cir cuit J ud ge He aly, dis agree ing wi th the maj ority o f  · t he Circui t 
Cour t ,  s ai d  that the lic ensing o� cons truc tion o f  the Pel to n pro j e c t  
would i n  no way impinge upon ve s ted ri gh t s  o r  'interfere wi t h  the appro­
p r i ation, di ver s io n ,  d i s tributio n ,  o r  use o f  the water o f  the no n--navi­
gable De s chut� s R.iver for irri g atio n  or o the r purp o se s .  
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The Supreme Cour t  has p o inted out in ano ther c onnec tion that the 
Fe� Power Ac t did no t ab oli sh private propr � e tary water ri ght s  e�­
i ng under St ate l aw to use the water o f  e ve n  n avi g able s tr e ams fo r . ower 
purpo s e s . F . P . C o v .. Ni ag ar a  H ohawk Power Corp_ . , 347 U .  S.  2 39 ( 1954 • 

In i ts Pel t o n  deci si on , the Supreme Cour t  s aid the re wa s 1 1 . no q_ues tipn as 
to t h e  c onsti tuti onal and statutory authority of the C ommi s si on to gr ant 
a valid license for a p ower pro j e c t  on re served lands o f  the Uni ted State s ,  

-�ovided that , as requi�e by fhe Ac t ,  the the water d o e s  no" "t 
c onfli ct with ve sted '""ri ghts o f  o the� s . 11 

r 

Thi s l e ads me to the final p hase of the Felton cteci sion � The State 
of Or egon ob j ec ted to the Pel ton lic ense o n  much the s � ground s c:i. s 
wer e  advanced by the }l3 Stat e s  which a.J;'g,u d in the .Nm"l R.iv.er-:-Cas e  th at 
the l�ing p�ovi sions of the Feder al Power Ac t wer e  unc onsti tutional , . 
a usurp ation and-ihvasion o f  soverei gn ri ghts gr an ted to e S ate s ,  
Uni ted St at e s  v .  App al achi an Elec tri c  P ower Comp any, 311 U �  S .  377  ( 1940 ) . 
Simil ar argu.rnents wer e advanced by the State o f  Iowa in ob j e ction t o  the 
i s suance o f  a li c ell>S_e whicl]. the Commi s sion fir s t  r e fuse d  be c au s e  of the 
State ob j ec tion .( Fir s t  Iowa Coop . v. F.P . C . ,  328 U .  S. 152 ) . After a 
li c ense w as ac tually i s sued ·to tne Coop er ative up o n  the Supreme Cour t 1 s 
ruling that the C ommi s sion c ould authori z e  t he d evel opment no twith s t anding 
imp o s sibility o f c omp li ance by t he C o operativ e  wit h  St ate l aw ,  the s ame 
ar gument s were again advanced by the St ate o f  Iowa ( Iowa v .  F . P � C Q ,  
178 Fo 2 d  421 ( CA- 8 ) , c ertiorari deni e d  339 U .  S .  979 (l950 ) o 

�he re asoning o f  the QQur t in the Fir st Iowa Cooperative dec ision 
app lied in--:r;he Pelton c as e .  Whil e  both State and Federal agenc i e s 
been c o n sulte d ,  Q there !Tl(tlS� b e  on� fi nal authority o r  duality of 

c o ntrol will pr event what b o th soverei gn·s desire .. ,� narnl3 ly , ·fuf::t"'utili z ation 
Of natur al re sourc e s  in broad publi

_�,.. 
intere s ts and for th e Wl e.s pU - c""" 

S c  

Doe s  thi s me an t here c an b e  n o  h armony and cooper ation b e tween the 
Stat e s  and the United St ate s and that e ach soverei gn mu.s t  cl aim fo r 
its elf f ull authori ty over water us e s ?  The an sw er lies  cle arly b e for e  
you in the licensing provi sions o f  the Federal P ower Ac t i n  i ts pre s ent 
form � Harmony and c o.operation have b een achfoveo s aV'� in a few i ns t an c e s  
and sub stanti al pro gr e s s  has b e en made o Our mutual d e s ire should b e  to 
so wo rk t o ge ther in the future that furthe r pro gre s s  may b e  m ade . Es-

ecially. i� _ thi s nece s s ary in the P ac if� No r-.,'tJlw�.,§J��.:NJ1ere y o u  i'.ac� ei t her . 
,. .,.l§xcl1:?_sively F� ship o f � o er f ati)_iti e s  in the mt�r -e" or "'· " 
' ,# a c o nJi:llua'Li on of the poli_y i e s  whi ch have b een o n  the whole so s uc c e s sful 

in the p a s t .  

The lic e sing provi sions of the Fe der al P o��- A_c t ,  fir s t  e nac ted a s  
the Feder al }\'§.ter t:ower A c t  i n  1920,  were the produc t of ye ar s  of deb ate 
and what p:::-oved to b e  pro gr e s s ive thi nking by tho se who were d e t erm ined 
to insure ord� ly_.develQP.ment of the �atm:� Le s our?� s  o f  the country . 
Pre s ident Th odore R.o o s evel t , b ecoming alarm ed at the wasteful d i s s ip ati on 
o f  val1Jable wa er re S:) urc e's , brought to an end with vi gorou�s v�to� s th-e .. � 

pr acti c e  ther eto fore followed in C o  e s s  o f  gr @lti ng �r���ual wat e r�powe r  
• ... <. -;.I; J' � .,,. .,,v. , I •, 
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Exhib i t  V 

fr a is e s ,  wi�qout pl anping , without pro tec tion of the pub l i c  inter e st , 

witho u t  c onsider ation o f  full water-u s e  p o s s ib i l i ti e s , and wi t hout c o n-
• sider ation of tho s e  b enefit s whi ch we now r e gard a s  a pric el e s s  heri t age 

of the p eop le . 

The s e  veto m e s s ag e s  on the H ai ny Hiver , Whi te Hive r  and J ame s  R.iver 
bill s , fo llowed by simil ar me s s age s from Pre s ident Taft , l aid the- f�arne ­
wo rk fo r the effec tive water - d evelopment . ic ens ing me a s ur e s  embodi e d  in 
the Federal Power A c t , The Power Ac t l o o k s  o fllll development and 
utili z ation o f  wat er - p ower r e so ur c e s  sub ' ec t  to F�deral j uri sdiG tio n  
under plan s  whi c h  t ak e into ac c ount t h e  i nt e re s ts o f  t h e  gene r al publ i c . 
They mus t  b e  b e s t  adap t ed t o  c om r eh ensive u s e s , to the inter e s t s  o f  
comme rc e , t o  navigation and f�ood c o ntro l  and t o  o ther b ene fic i al publ i c  
us e s o 

The Act al so l o ok s to St ate inter e st s and to c onsul ta t io n  with 
State agencies .  Section 2 7, eXRr e ssly s av.es from interferenc e ve s te d  
wat eu i  ht s ac quired under St ate l aw for irr igat ion , water supply, and 
simil ar u s e s .  In no d e si re to ove r s t ate th e scope o f  the Ac t ,  m ay I 
p o int out th at S e c tion 9 ( b ) r equi r e s  c ompli anc e by a l i c e ns e e  wi th 
c ertain S t at e  l aws and add that the P elton and Fi r st Iowa dec i s io ns were 
c o n� erned wi th the natur e o f  suc h  lo c al s t atut e s  in vi ew of the m a j o r  
ob j ec tive o f  the Power Ac t to s e cur e  water-powe r u tili z ation . 

The S�prem e  Court s ai d  in the P elton d ec i si o n  that while f inal 
approval o f  the engineering requir ement s for thi s pro j e c t  r o s t s  wit h  the 
C 01mni s s i'Jn,  th2 !' e  is no r e a s o n  why the C ommi s s i o n  and the State of O r e gon , 

• which aJ_so  de s ir e s  ap:e,i:;o:er..i at e r e gu,l ��o n  of the if o f  the s tr e am ,  
sho uld no t ..[§�� a mut � Uy.  ,sa.tisi.ac tory s oluti on to the problem s p re s ented 
by water -powe r development ( fn .  2 0 ) . 

Moreove r )  the m e a sure s t ak e n  in the Pelton lic ense � as in o ther 
lic ense s ,  to c o riform to the de s i r e s  of S t ate··" � .�nci e s �re by no m e an s  
merely token g;stlire s ..  The dir ec t c a_P.i ta.:, . .  inye s t!Q-�nt s and annq�l � �x-
pendi tur e s  r e q u.j__r ed o f  the Pm{er C omp any are s ub s,t.anti al and even incl ude 
:W,�oo ,, O·JO c o��tr,ib'.1 ti on ?-�nua��y toward the c o s t  o f  , OP,.fil'.$1;j.. o n  and main�enanc � 
ol' S tat:e fi s h . c ons ervati on facili tie s . The Commi s s i o n  r e t ained the powe r  
t o  f i x  the amount o f  the Power Comp any 1 s co ntribut i o n  if a s um  i s  no t 
agre e d D.p on with the State Fi fi  C ommi s s io n .  A s  the Sup reme C 01.�rt also 
ment i o ne d , the Fi sh C omm i s s i o n  of Oregon is alr e ady ope r ati n g  somewhat 
c omp arable al though smaller f�b- .te c tion f ac iliti e s  on the Heto,).,ius 
Hiver , a. trib ut ary up str e mn  from the Pelton r e s ervo ir .  Thi s  i s  a f e asible 
plano 

In hi s di s sent C irc ui t  J udge He aly r e ferred t o  t he fi ndi ng of the 
C ommis s io n  that in rec ent ye ar s  the De s chut e s  has b een o nly a spar s e 
pr oduc er of anadromous fi sh . A s  a pr incip al r e a s o n  for the decl ine in 
the annual fi sh runs in c omp ari so n with tho se of e arlier gene r ati o n s ,  
the C ommi s sion c omment ed o n  the effec t o f  the in.c.J:eased ;irri gp.tion diver­
sions from the U12P.er.. De_sc hut e s  and i ts two princ ip al trib utari e s ..  The s e  
irri gation diver sions , the C ormni s sion sai d ,  app e ar t o  h ave a.1.mo§t dep le te d 
the wat er s o f  the s e  s tr e am s  i n  the sp awning se ason and to have dep l et ed 
al so the natur al foo d  pre s ent in them . 

� · · 
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Exhibit V 

The Pel to� l i c ense ( Article 28 )  no t o nly reco gniz e s  e xi sting, �ts ,�) 
whe ther or not p e�Iected � �or do�e�ti c , s toc k ,  mun�c ip �l and i :ri gati o n  
p urpo s e s , but m�k s pr9vi s io n for the � o f  c ert ain ri h t s  which � 
be her e after i · t · t ,. I might add t '1at the Idaho P ower0Q9mp�n:y l�P..�P.9�. 
lik ewi s e  pro vide s for futur e . up s tre am di v�r...si on and use o f  the �na�e 
R.iver wa er for the �.:r:�g°:.tion of .lands and o ther b ene fi c i al c o nsump tive 
us e s .  

Another ec onomis f a�tor th at app arently c arried weig ht with the 
Commi s sion but was no t - di s c us s e d by the Ore gon S t ate a genc i e s ,  was t he 
urgent n e d  for incr�ased M.QJi, c ap ac i ty in the P ac i fi c  Nor thwe s t . �hile 
p ower de fic i encie s  may be a mat ter of mino r s i gni fi c anc e i n  some are as,  
they are not t o  b e  li ghtly di sregard ed , nor h as the Fede r al Power C om­
mi s sion b een unaware o f  the p ower si tuatj_on in thi s are a .  Neverthele s s ,  
p o wer s upp li e s  c an c ome o nly from p ower pl ant s that are i n  op er ati on a 

Ins of ar as the Feder a l  Powe r  A c t  i s  c onc erned there are t� po s s ibl e 
�� • 

. ..;� - •1 .... �. ·�.J '$ 
me ans by which wa e� - p ower . developr:ent c an be und�rt ak e� � The ,! •. al 
Gov ernment m ay, as it has in many ins t anc e s  e sp e c::'... al. ly in the Pac ific 
Northwe s t , c on struc t water-power ._RlSl. nt s as an i ncident to the c o ns truc tion 
o f  .f acilitie s for navi lJ' at -2.. c n ,  f lpod c o ntro l ,  or r e �am-atio n � Or po we r 
f ac ili tie s m ay b e  c onstruc t e d  by non- Federal , a�epc ie s _, p11b;L_i.G o.r:. prJv,§.� e .• 

Mll �11".Jl� .+,�( .. ,; .. tt.;.T ... ,,._..ij. .,..... i�, 
"" 

S ec ti o� ) o f  the Fed er al P ower Ac t r equire s t he C omm i s si o n  to 
weigh c are.fully the p o s sibi l.ity of Feder al d evelopment of the wc:.ter 
re sourc e s  o f  any r e g:i o:.-i wl1er 3 a lic ens e is s oi.: d1t and i f  in it · , .... j;IJ..dgm�JJJ, 
development s hould b e  undeY' :, ak e n  by the U!'.i-�e,. .:. s.t�te s _, th e C ommi 0 s ion · 

mu2 v depy the pending applic at i o n  f o r  lic er1 se
" · and re commend to · o ngre s s 

w: a de velopment should b e m ade by the Uni ted State s .  The C ommi s si o n  
s ai d  in i ts order i s s uing a li c en se to the Ida ho P o we r  Cor,:pany for c on­
struc tion o f the Br ownlee , O xbow, and Hell s C a�yon dm� s on the S n ak e  
R.iver : 

The fac t th at in Se c tion ) �,b .)  C.Qngte#Jk�,-.iN� .. ;qt.,.tie � .. c91WJJ,��� si on 
,. either to s et the p articul ar wa er r e soi_��c :; s  �(·� � . Je :. for:. . Eeder.al.- · 
f' "'"" .... • 

, � :t" Of" r1. ,, .�' . -- .. � . . 

�e:velq
.
p� �n or· to �.3.nt' .?- }.i c ense f M dc,':-)l cipi.1 :·"'�1t by a non-

, Feder al entity i s  i n  i t s e1f ·· an .af iJ.�-?-t:L�� !��c g!ltt=!-.o n by C ongr e s s  
that i t  i s  no t i n  the public interE: s t  for the United St ate s to 
unde rtak e every wat e r-p ower developm ent th at c an b e  made or t o  
r e serve s u c h  wat er-p ower r e m  urc e s  exclusivel�r for Fed er al d evelop­
ment mer ely b e c ause they happen to b e  subj e c t  to Fede r al j ur i s dic tion 
or even b e c ause they happen to be inc l uded in a Feder al agenc y ' s  
pl ans for Federal developme nt , 

C onsequently , the C ommi s s io n ha s i s sue d  lic ens e s  for non- Fed er al 
de velopment whenever the ci rcum s t an c e s  c o nvi nc ed it th at th e public 
inter e s t  would thereby b e  served . The l arge numb er o f  munic ip al lic ense e s - ­
some 70  i n  all - - demonstr ate s  t h at ne ithe r t h e  Fede r al Power Ac t nor the 
Commi ssion is c o nc erned with any c ontrgver sy over public; or er a s  ag ainst privat�ly owned p wer plant s .  In addit i o n  t o  the s e  lic en s e s  for munic ip al 
pl ant s·� ·· the C ommi s sion has rec omm end ed the c onstrue tion o f p ower p l ant s 

I � 

by the Uni ted St ate s at a l arge numb e r  of multip le-p urp o s e  d evel opment s .  
Thi s C ommitte e knows b e t te r  than any othe r gro up wh at sub s tanti al i nve stments 
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in p o wer p l ant s and other wat er re so urc e f ac ili ti e s have b e en m ade by the 
U:ii ted St at e s  in the P ac ific Nor thwe s t  in r e c ent ye ar s .  Your probl em s _, 

• however , m ay b e  r e l at e d  more to the future th an to the p as t ,  although 
there m ay b e  s ome w o ·que sti o n  whe the r t h e  r at e  o f  p as t  Federal exp e ndi-

tur e s  sho uld be c o nt inued in the futur e e 

It i s  no t for m e  to decide the s e  qu e s ti ons but you m ay e xami ne the 

p o s s ib il i ti e s under the Feder al Power Ac t .  For thi s r e gi o n  h a s  gre ater 
water p ower p o tenti aliti e s  than any o th er are a  in the Uni ted S t at e s  and 
it is e s s ential to continued gr owth th at the p o t � nti alJti e s  :b e  _ utilized . 

Last J une 30 , the C omm i s sion had out standi ng 227  lic ense s for hyd1� ­
elec tric pro j ec t s  of over 100 hor sepower c ap aci ty ,  r ep r e s e n ting an in­
ve stment of 2� billio n  doll ar s and c overing 7 , 300 , 000 hor s ep ower o f  
initi al c ap ac ity . The re wer e the n  p e nding 7 8  applic ations for pre liminary 
pe rmit s or for lic ens e s  for new c ap ac i ty to t aJ_ ing 14, 400 , 000 kilow att s 
which would c o s t  in the o rder o f  4 b illion d o l l ar s .  

The Prie st H ap id s pr o j ec t re c ently lic en s e d  by t h e  C ommis s i o n  f o r  
c o nstru c ti o n  b y  Gr?-}1.t County Public Utility Dis tnc  t will h ave a comb i n e d  
initi al ins tallation o f 1 , 170 , 000 k ilowatt s and p rovi s io n  f o r  additi o n al 
c ap ac ity . The Brownlee , Oxb ow and Hells 1.Canyon plant s ,  al s o  rec ently 
l ic ensed to the Id aho .P o��� 9Qmp any will add 7 83, 400 kilowat t s  o f  i ni t i al 
c ap ac i ty . The B e aver M ar sh pro j e c t  i s  prop o s ed by t he C i ty o f  Eug ene 
and the s t aff and Examiner have rec ommended i s s uanc e of a l i c ens e .  While 
ther e  is no way to pr e dic t what action the C ommi s s io n  will take o n  the 
C i ty of Eugene appli c at i o n ,  i t  is no tewor thy that no e xc ep t io n s  were fil e d  

• to the Exarnir,,e r 1 s  d e c i s i o n  and under the Commis s i o n ' s  rul e s  the lic e n s e  
. will b e c ome e f f e c tive in a few day s  unle s s  the C ommi s sion o the rwi s e  

dir e c t s � While w e  are sp e ak ing o f  new c ons truc t i o n _,  the r e  i s  no · re as o n  
why the J o hn D ay pr o j ect c ould not b e  co ns truc t ed wd. th lo c al p artic i p ation 
i f  C ongr e s s  will mo di fy the autho r i z atio n  f o r  Feder al c on struc tion and 
ac c ep t  the sub s t anti al lo c al c o ntribution that has b e en p ro p o s e d  i n  the 
bill intro duc e d  by C o ngre s sm an C oo n .  Thi s ,  however ,  i s  a m att er fo r  
Congr e s s  to decide . The Federal Power C ommi s s i o n  rec omm end e d  en ac tment 
o f  the bi ll with o nly a few amendm e nt s e  

R.ec ently the P ac i fi c  Northwe s t  P ower C omp any applie d fo r a lic e n s e  
for the prop o sed M ount ain She ep and Ple as ant Valley devel opment s to b e  
loc ated o n  �nak e  11'.iver down s tr e am from Hells C anyon o The se d evelopment s 
wo uld add initially l , 000, 000 kilowat t s  o f  ins t alle d c ap ac i ty t o  the 
No r thwe st Power P o ol and provi s ion is to b e  m ade t o  i n s tall additi o nal 
c ap ac i ty .  

The s harp inc r e a s e  in pr op o s al s fo r r:.ew p ower plant c ons true t i  o n  i s  
an indi c ation that the p ower dem ands c an b e  m e t . The annual p e r  c apit a 
u s e  o f  electricity i n  the Uni ted St at � s  has incr e as e d  from 'J.:200 .k-wh in 
12J9 0 340·0 kwh in 1954, and the r ate o f  incr e as

·
e in use sho ws no si gn s 

of s lac k e nin g .  By eAlJendi ture s o f  $18 0 .S  b illion for new c ons true t i o n ,  
t h e  ele ctric industry inc r e a s e d  i t s  m argin o f r e s e rve c ap a c ity from 6 
p er c ent in 19�7 to 2 1 .  5 per cent in 19.S!+_, b ri n ging the to tal indu s tr;>r 
inv e 0tment to �28 b illio n , a s ub st ant i al sum even in the se d ays . 
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Commi ssion has played a significant role in both 
the t · on of the electric industry and in its growth . 
If· ....... � ....... e-

�
p·r�i

iiill
d�e�i

-� the regul atory acc �mpl,.j.s.hment s of  the Conimis"'sion 
in c onnection with both liceJJ��.es an� in�er's'tat�,,.µ.tj_l.�.;ti es '  i t  i s  bec ause 
as workmen in the vineyard we have a f irin ·conv:lction that public int ere sts 
c an b e  served by effective adrninistra.tion of  thi s  important policy of 
Congress • 
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Exhibit VI 
Minute s of 84th Meeting 

C IBAC - Novemb er 16 , 1955 

THE U . S .  SUPR.EME CQUET PE&lSIQN IN THE CASE OF THE FEDER.AL 
POWER COMM ISSION VS THE STA TE OF OR.EGON R.EGAR.DING 

THE P�ON-J).Ar1 ON THE DESCtlU.l:E.;S R.IVF.R. AND ITS 
EFFEC T ON THE WATEf?. HESOUR.CE DEVELOPMENT 

IN THE STA TE  OF WASHING 1DN 

Thi s decision is already b eginning to show far reaching eff ec t s  
on the we� state s ' c op9titutional rigbt s to c o ntrol the appropri ati on 
and use o f  the waters within their bound arie s .  · ·./W,111 • • .. 

,r.e... ..,.,..... 1 , �·V • .. � ...... � (. ·�.;t.;.. ,• ':-\, -/ -�,/ II'.. 

In thi s c ase  the United States SuJ:;r�ffl� "'go.,µrt has ,.,,s�d in,. �ect 
that the Unite� State s has .exc1us?;.ye . con:trol gv_er; }i.�t�efp,, ,Qp,r��er:�ng_ . .pr ! 
wi�1:in, bo�n ari e � of f:�;i:�l 

. •  :r:���Tlf�ions re_ga,r:��� s"� ?� .. 71.he s��in��,� ' ./ trcrns=t:i tuti611fil. ri ghts or · exi sting rights to the use of water �  , �·· �d·�· 
� .... ... ., .. :l,. .,, \ti n .. '��\ ". •.r .1: 1.' '  ..... ·� 1£; ·! ' · '"" 
1.1 �.; · . Inso far as the State o f  \fashington i s �  conc erned the deci si on 

�. 'definitely strengthens the U .. S .  J us tice Department 1 s app e al befor e  the 
· '""'�ui t Cour t  of Appe al s  in the c ase of the United State s vs . the 

Ahtanum Irri gation Di strict  in Yakima County, Washington . 

This dec i sion will also have a £,1199 .. hin. . .  e..t'.J'.ee t in the case  of the 
City of Tacoma vs . the Taxpayers and the Direc tor s  of the Dep artment s 
of Fisheries  and G ame whic h  i s  now pending i n  the Supe rior Court o f  
Thurston County .  

Eve .principal . pqweF . .r; •. S:i-te in the St ate o f  v�.ngton i s  .. C�Y..��d 
by a Federal Power 'si\e R.��erve simil ar to the one on the De s chutes 
Hiver in Oregon. 

Almo st ever1r ma · o s.tre arn  i n  Washington would be affec ted b ec aMse 
f the many JJlQj.?.n rese.r.v;:ations , ar!JtJ{ installaiions , naHona:r· 

"' • "' 

nd Atomic Energy Commi s sion r e servations within the s tate . 

Many of these  s treams and tribut ari e s  have already bee �judicJ:ted .,..,. 
in accordance with the laws of the State o f  H�. If we are now 
to find that the Federal Government may c ome in and c laim the se  waters 
to any ext ent desired ( which they are attempting to do in the Ahtanurn 
C ase ) it will c�oud the ti:�le to every acknowle dged ri �tit to the use o f  
water in thi s state and will c ertainly have a detrimental e ffect on the 
economi c well b eing of our people and thei r property . 

We do no t find specific f ault with mos t o f  the op erating government 
agenci e s  and we believe that they will abide by state l aw regardi ng 
appropriation and use o f  all water s wi thin e ach state if and when so 
directed by Congre ss . However , we do f eel that the U...n�ted St at e s  
J ustice Dep artment i s  doing everything p o ssible to'" usurp the s t atic 

W- 'T 4 <Ii .,_ ,4..: " ,. 
. 
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Exhib i t  V I  

c o nstitutional ri ght s and to d i srupt the s t at�s ' ord�rly proc e dur e in 
admini s te ri ng the ir water s arid in so d o ing i s  unne c e s s arily spen ding 
l ar ge amount s of the t axp aye r s ' money in arguin� the s 8  c as e s  to the 
high e s t  c o ur t  of the l and . 

· 

We , and every other s t ate , should t ak e  a ·  firm s t p.nd on thi s i s sue 
and j oin e ac h  d efendant s t ate w�o has c as e s  p e nd ing whi c h  c hallepge the 
s t at�r i ght to con ro the appropri ation and use o f  b o th i t� surz��e 
and gro und w ater s .  

Submit t e d  t o  C olumb i a  B asin 
Inter agency C ommit t e e  
Novemb e r  16 , 1955 by 

, W. A .  G albr ith .5 Direc tor \Departm e 0t o f  C o ns ervation 
and Development , S t at e  o f  
\I ashington. 
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