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Homesexual eivil rights threater imeriecawm seeiety at its sere. Sinee
Lesbians and Gay Mem are am affremnt te the traditiemal ways eur sesisty
pereeives sexuality, sexual reles, seecial relatiemships, family, ashieve-
ment and happinefn, any echanges in the imerisam legal system regardiag
sexual ﬁé;};;;isz{iz;crilinutinl will have a direet impaet upen attitudimal
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GAYS AND TRADITIOFRAL ATTITUDES: NO NUKES

Gay demamds for sesial equality assault the sanetity of the muelear
family sisee hemesexual asts are met presreative, Hemesexual acts are
prima faeie "seitus imterruptus,™ whieh semsequently ehallemges the
traditienal meral justifieatiem fer sexual aetivity., Hemesexual astivity,
like that of premarital er extramarital heteresexual aetivity, is condemned
in part besause sexwal aetivity is reserved fer the purpese ef bearing
ekildren within wedleek, In sentrast, Lesbians and Gay Mem, and the
se—salled "swinging single" heteresexual, affirm the play amd pleasure
invelved im sexual activity, Simgularly, hewever, hemesexuals separ;to
female and male anatemy se that a weman is met dependent on a man, or
a man dependent en a weman, for sexual fulfillmemt. Sexually, as well
as emetionmally, "a weman witheut a man is like a fisk witheut a bieysle,”
and viee versa,

Gays deromantieize the sex aet frem its Vieteriam umderpimmings te
make a sexual emseunter part ef humam experiemee, met the geal of human
" experiemee, Neither Lesbians ner Gay Men exchange vews of etermal,
faithful leve befere they diseever their sexual sempatibility. Traditiemsl

sexual values against premarital sex are meamingless when applied te a



minerity legally preeluded frem marriage by a heteresexually demimated
seeiety,

A gay lifesiyle, imdebted te the wemenm's mevement, offers altermative
rele medels of what it means te be a man er what it means te be a weman.
Diversity ameng male and female gays demenmstrates hew insseurate stereetypes
san be, Whether a mam dresses in leather, flanmmel, IaCeste, pim-stripe er
irag, or whether a wemam is butsh er femme, gays define "maseulime” amd
"femimime" im their ewn terms amd met neeessarily as heteresexusl seeiety
dietates, Im effering altermative medels, Lesbians and Gay Mem ehallenge
hetorssexusl seeiety te reexamime its ewn inflexible sex rele defimitiems, i '
For example, the traditiomal sharp distimetien betweem maseuline and femimine |
has sentributed te suppressien ef hemesexual and bisexmal urges that mest
peeple at seme peint im their lives experiemee., Less rigidity in defiming
Sex reles may emable individuals te resegnize degrees of homesexuality
and heteresexuality im themselves witheut the guilt or stigma ef being
thought sexual "deviants”,

It thersfere is nmet surprisimg that gay rights adveeaey is met with
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iis'l:a..i.x by many segments of.‘ seeiety, Sexual minerities, whether hemesexual,
‘oinml, or trammsexual, fester epem discussien of "acml:.ty in gemeral,

T Traditional heteresexusl meres and values alse,be reexamined in

conamtio: vith any changes i: attitudo tomd Le- 8 and Gay Mem, | /)
j]t(‘u).{_ M\ r{jjfL/; ( Y, _,E,/L*) '\.j(k o /{;}.éi‘_"‘-{ e ,m{ ’L(_LL ) 'V:"/\"g'[:}()"a./‘:'{,{.ﬁ Mo rFaryy)
'1 pf\fv{ﬂ LA’ o .:fl n g N\A CAM AN wak ‘-‘Lc Vu‘t f—ﬂj ‘.
RELATIONSHIPS
Homesexnality is met emly mermal human beuviorm;, being gay eanm lead
te a fulfilling relatiemship, A man's relatienship with anether man
san have the same cemplexiem and semplexity as any heteresexual relatienship;

‘twe Lesbians ean experiemse the full Tange of hmman emotions that attests

the stability ef their altermative lifestyle.



Despite the many similarities of hemesexual and heteresexual relatien-
ships, it is interesting te nete seme of their differemees. One majer
differense is the ability ef gay seuples te commumnisate epenly on what
eaeh persen is feeling, evem if of a highly "private” mature (i.e,, sexual
perfermanee).

e o o[Tlhe abysmal lask of kmewledge of menm by wemem and of
wemen by men skheuld senstantly stimulate cemmumiecative
intershange, partiecularly if the mer and wemen are partmers

in a eeommitted relatiemship, Yet, this pattern ef cermunisative
intershange was metably preseat in semmitted hemesexual, net

heteresexual, relationships, even theugh the hemesexual parimers
already had the immediate advantage of intragender empathy.

By meeessity a same-sex seuple must alse adiress the careful delinmeations
of respemsibilities that are oftem unexplered withim traditiemal heteresexual
marriages, ILaber withim a family umit is ecemmenly divided asserding te
gender, Where there is meither a husbamd mer a wife, hewever, the
hierarshieal and patriarchal semsepts of the husband as preteeter, bread-
winmer, and kead of the househeld, and the wife as mether, breadbaker,
and keeper of the househeld, are imapplisable, Where beth partmers are
wearing the pants in the family, there is neeessarily greater equality,
experimentation, and sharing ef tasks withim the relatiemship,

Sex rele regimentatiem withim a traditiemal heteresexual relatiemship
is mest vividly illustratod by the plight ef the"happily" married heusewife,
Bermard, in "Marriage: Hers and H.i.s,"a ebserves that the differemece in the
werk of heusewives and their husbands eventually has aliemating effests
on their relatiemship, Over the years the husband's herizems expand as
the wife's eemtraet, with the result that the housewife is suseeptible
te psysheses and a heightened semse of pewerlesamess. ISernmard them asks:

vhy de wemen marry at all?



e o o There is a wide variety of reasems: emaneipatien
frem the parental heme; babies; pressure of seeial expesta-
tiens; the absence eof any better altermatives.,

The real question is met why de yeung wemen marry, but why,
in the faee of all the evidemse, do mere married tham ummarried
vemen repert themselves as happy? As, in faet, they de (sie).

The anemaly may be explaimed by the faet that happiness
iz interpreted in terms of senformity. These whe de net
marry are made te feel failures, Eseape frem being "an old maid"
is eme definitien of happimess,

Sueh cenformity te the merm of marriage is met merely impesed
frem the eutside, Wemen have intermalized the merms preseribing
marriage, And sinee marriage is set up as the summum bemum eof
life for wemen, they imterpret their achievement of marriage
as happiness, ne matter hew umkappy the marriage itself may be.
'T am married, am I net? Therefere, I must be kappy.'

Anether way te explaim the amemaly of depressed, phebis,
and pasyehologieally distressed wemer reperting themselves as
happy may be that they are imterpreting happiness in terms
of adjustment., The married weman has suppesedly adjusted
te the demands of marriage; she iz reeconsiled te them, She
interprets her resemsiliatiem as happimess, me matter hew ®
mueh ske is paying fer it im terms ef psychelegieal distress.

In eontrast te the "happily" married housewifs, Bermard netes "the
benign effeet of childlessness" on heterosexrual seuples, Liltheugh diverse
is mere commen ameng shildless ceuples beeause it is pasyehelegiecally and
emotionally easier if there are ne ehilirem, amd the fimameial burdem em
the husband is thereby less onereus, shildle=s marriages that deo survive
are happier than marriages with childrem, Methers far mere than ehildless
wives find marriage restrictive; slizhtly fewer are happy. Far mere
methers repert preblems im the marriage; eonsiderably fewer repert
satisfastion in the marital relationship; and mere feel dissatisfied
with themselves. imemg husbands, mere fathers felt marriage te be
restrietive, amd mere reperted preblems, Twice as many fathers as
childless men felt dissatisfied with themselves; three times as maRy,
in&sqmte.®

The relationship between a wife and husbanmd in a ehildless BEarTiage
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is reuzhly analegeus te that ef twe hemesexmal levers., iltheugh research
inte leng-term Lesbiam a2nd Gay male eeuples iz almest nonexistenés! it is
safe te hypethesize that separation is mere commom ameng hemesexual levers
(as with heteresexual ehildless eouples) but that gay relatiomships that
de survive are happier than heterﬁsezual marriages with ehildrem, TFeor
ehildless eouples, beth hetere— and hemesexual, happimess must be defimed
differently £hs¥i; station wagem, little league and the P.T.,A. Childless
souples will fifi persenal satisfaetiem im the relatiemship er will
disselve the relatiemship., Ome element that may eomtribute te a greater
sense of Rappiness ameng ehildless seuples is the faet that betkh partmers
usually werk eutside the home and share the household tasks mere equally

than their ehild-rearing ecounterparts,

ROOTS
The reets of sexual preferemee diseriminatiom, as well as the erigins

of gemder diserimimatiom, may lie less in "heteresexism” and "sexism" and

mere in seeiety's attempt te emsure familial harmemy, Seldem justified

in terms eof preservimg familial harmeany as is eftem the pretext for diserim-

imation against wemen, gay relatiomships are demied legal recegnition te

a large exteat besause they are bielegieally imeapable of begettinmg

offspring. Hemesexual "erimes agaimst mature” essemtially are "erimes"

besause they threatea the survival ef the family mame, These ebservatiems

are supperted by ar examimation of sases where states have refused te issue

marriage lieemses te Lesbian and Gay male seuples,



SAME-SEX MARRIAGE

Marriage between members of the same sex is met legally resegnized in
any imerieanm jurisdistiem. Seme states like Califermia have desigmated
marriage as a persemal relatiem arising eut ef a eivil esentraet between
a man and 2 wom.® Other states have explisitly barred same-~sex mim.®

i 1n§bez:of seurt shallemges in the early 1970's spearheaded imereased
legislative attention te state marriage laws, Unifermly, the ecourts had
dismissed arguments that the absenee of am express statutery premibitiem
against same-sex marriages imdicated legislative imtemt te autherize sueh
uarria;es!a Nevertheless, many ecases extelled the virtues of the marriage
institutien, imeluding a 1942 United States Supreme Ceurt deeisien whish
affirmed marriage as "ome of the very basie eivil rights ef man" (sit)j!»
The Supreme Coeurt reiterated that "ameng the decisions that am imdividual
may make wit?ont unjustified govermment imterferemse are persemal desisiens
'relating te marria;e,'“db Clarified legislative direetiom suceessafully
preempted possible judieial extension ef this fundamemtal right of marriage
te hemesexuals,

Legislative astien was undeubtedly overkill., Demial ef a marriage
lisense te twe wemem or twe mem was somsistently held mat te vielate thcﬂ
Censtitutien, that im effeet there wap me comstitutiomal right fer twe
hemesexuals te marry each ether altheugh the same 'fundamental’ right was
resegnized for legally eompetemt heteresexuals, Challenges te this
Judieial imterpretatiom have beem based at various times em the first,
eighth, ninth, and fourteemnth amendments te the United States Censtitutien,
as well as the prepesed Equal Rights Amemdment, Sinee the Equal Preteetien
Clause of the Fourteemth Amemdment has beem argued by plaintiffs im all -

eases, it will serve as the vehiele for studyimg same-sex marriage,



THE EQUAL FROTECTION CLAUSE

Under the Fourteemth imendment's Equal Preteetien Clause the Supreme
Court idemtified areas for strist judieial serutimy by askimg twe questienms:
1) was a suspeet elassifieation preunt?Qli 2) was a "fundamental" Tight
invelved? While states were met prekibited frem emacting legislatiem
that affeeted seme people differemtly frem others, states eceuld justify
that differemtiation enly if the different treatment bere a ratiemal
relationship te a permissible eemstitutiemal purpese (Da.nirid‘g Yo Williams,
397 U.S. 471 (1970)). |

Gradually this stamdard ef review ehamged. In Reed v, _Reed, 404 U.S.
™ (1971), the Court emuneiated a stamdard of substantial relatiomship te
a permissible gevermmemt purpese, Ia Craig v. Berem, 429 U.S. 190 (1976),
the standard was marrewed te a substantial relatiemship te am impertaat
(met just permissible) werﬁent purpese. Finally, the dissent in Kahm
v. Shevin, 416 U.S. 351 (1974) prepeunded a restrietive standard ef
review where a state had te preve a neeessary relationship te a eempelling
govermmental purpese befere it seuld "deny te any persem withim its
Jurisdietion the equal preteetiom of the laws"™ XIV 381,

These recent deeisiens establishing ‘Ehe standard of review for gemder-
based diserimimatier sases seuld be extemded te sexual preferemee diserim-—
imatien eases as well, irthur Silverstein im "Cemstitutiemal ispeets of
the Hemesexual's Right te a Marriage Licene"&mmd whether sexmal
preferemnce esuld be labeled as a suspeet classificatiom, and, if se, whether
homesexuals have a fumdamental right te marry.

Silverstein initially idemtified five features whieh he theerized
were fasters in the Court's determimatien of a elassifisatien as "suspeet"..

First, elassifieations based om attributes whieh are imherent im the



individual and beyend her/his somtrel are eftem feund te be suspest.
Sesend, greups whiech are vietims of suspeet classifiecatiom are frequemtly

subjeets ef deregatery stereotypel.® Third, a suspeet classification eeeurs

®

frequeatly im areas where cenduet sheuld legisally be a meutral faeter.

B

Feurth, greups feund te be targets of suspeet elassifiecatiom have usually

by suspeect classifiecation have a histery of umjustified umequal treatment,

E

{

been demied aecsess te the pelitieal pruou.® And last, groups affeeted {
|
Altheugh the Court somtimues te take each case as it arises witheut :
H

/

artieulating its reasens fer subjeeting a partieular elassifieatiem te f ban o

' & ’
striet serutimy, Silverstein ecomeluded that these five features peint _f TR
te the existenmee of 2 suspeet elassifieation, b

The seeend part of this twe-tier test is the recogmition of a basie
or fumdamental imterest, Simee "|t|ke Fourteenmth imendment makes ne
attempt to emumerate the rights it was designed te protect,"®the
Ceurt has had te develep its defimitiem ef "fundamental" en a sase by
esase basis, Regarding marriage, the Court has specifically stated that
the "freedem te marry has lemg beem reeegnized as one of the vital personal
righte essential te the erderly pursuit ef happiness by free men(:ié:)‘;"@
The Court, however, has limited this fumdamental right te heteresexuals.

The right te marry has always been eirsumseribed by the legal
sompeteney of one or the ether of the parties te a marriage ecemtraect.
Marriages have beem invalidated besause of a.ffinity,ﬁp a.gc,@ mental
ca.paeity@ insanity, disease@ or erimimal eon‘rittionfa Denials ef

marriage licemses te miners, fer example, have been based orn the inmability

of adeleseents to cemsent, Similarly, marriage restrietions beeause of
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an iniiviiu;lfl mental retardatiom have beem justified im terms of the
lask of cemsent as well as overridimg state interest ia preventing
heritable diserders and redueing the nunberf%aria of the statefaa

Individual Lesbians amd Gay Mem, en the other hand, are legally
eapable of marriage, Only whem hemesexuals desire te RAYTY each eother
is any prehibitiem imvelved, Beth parties are able te comsent te the
sentraet; ne eomtimuing state burdem due te hereditary diserders ef
effspring is arguable sinee hemesexual semples de net repreduse. ﬁ.-osnxuala,
otherwise able te perferm fully em a cemtraet, are umable te enter imte
a marriage contract because the subjeet matter is mot a marriage,
Despite epiniens te the eont:ary,@ the -conpeteney of the individuals seeking

te marry is net at stake, The Court in Jemes v, Ha.lla.ha.n®observod:

In substanee, the relatiomship prepesed by the appellants
dees not autherize the issuanee of a marriage lieemse besause
what they prepese is met a marriage.

The Supreme Ceurt taekled am amalegous situatien im 1967 where a
Virginia statutery seheme prevented marriages between persens selely om
the bazis ef raeial cla.ssifiea.tiou@ The state argued that its antimiseege-
nratien statutes did mot vielate cemstitutiemal prehibitiens against raeial
classifiecation beeause the statutes affeeted beth racial gZreups equz.lIyr.GgD
The Ceurt, hewever, subjeeted the Virgimia statute te the Feurieemth imendment's
rigid serutiny te deeide that me legitimate everriding purpese independent

of invidieus raeial diserimimatiom justified the raeial elassifiecatiem.

¢ o o To demy this fundamemtal freedem (te marry) en se umsup-
pertable a basis as the raecial classifications embedied in
these statutes, elassifications se direetly subversive of the
Prineiple of equality at the heart ef the Feurteenmth imendment,
is surely te deprive all the State's eitizems of liberty
witheut due preeess eof law, The Fourteemth imendmenmt requires
that the freedem of cheice to marry met be resiristed by
invidieus raeial diserimimatiems, Under our Constitutien, the
freedem to marry or met marry, a persem eof anether race resides
with the individual and eammet be infringed by the State,
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Altheugh appellants im Singer v, Hn.r@-:.isei the argument that the
rasial elassifieatiom in Leving amd Perez was analogous te the sexual
slassifieation in their ease, the Washingtenm Court disagreed, The
eperative distinetiom fer the Singer Ceurt lay im the relatiemship
deseribed by the term "marriage," that is, the legal unierm of ome man
and exe weman,

There is ne amalegous sexual elassifieation invelved in the
imstant ease beeause appellants are met being demied emtry
inte the marriage relatiemship because of their sex; rather,
they are being demied emtry inte the marriage relatiemship
beeause of the recegmnized definitien of that relatienship

as eme whieh may be emtered ipte emly by twe persems whe are
members of the eppesite smex,

Appellants im Singer further eentended that " , , . at the time Leving
and Perez were deesided, marriage by definitien barred imterraeial marriages
and that the Leving amd Perez courts changed that definitiom threugh their
interpretation of the Feurteenth mqninent."e'rhe Ceurt again rejeeted this
reasening, reiterating the basie defimitionm ef marriage as the legal
unien of a man and a weman,

If marriage is an emumerated fumdamenmtal right, the faet that the
relationship is a same-sex marriage is irrelevamt., "Indeed, mew the
question has beecome whether amy restrietioms em marriage are nlii."@
Nevertheless, hemesexuals as a elass are deprived of many legal advantages
asseeiated with state reecegnized marriages, A brief investigatien ef
several of these bemefits will help demensirate the stremg interest

Lesbians and Gay Men have for ebtaining a marriage lieemse,
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© carp cusmony
The Ceurt generally eomsiders whether the best interests ef the child
are served befere granting custedy of the child te eme paremt or the eother,
The Court will aveid plasement of the ehild im a heme enviremmert detrimental
te hex/mhis welfare, Umfertumately this stamdard allews great latitude
for judieial diseretiom, The eourt may metieuleusly examime am umpepular
or altermative lifestyle of & parent in light ef a nebuleus majerity
standard ef merality, The eourt may, as the dissent in Bemnett v, Clenenﬂﬁihoted,

o o o impese a standard of merality devised by judges upen
parents of a echild when a determinatien must be made conecerming
the less of permament custedy ef the ehild , ., . Where negleet,
abuse, er mistreatment im some mammer is absemt, the state has
re right te imquire inte what a paremt teaches his child, er
with whem a paremt allews his ehild te asseeiate, er the type
of ervireament a paremt permits his child te inmhabit,

A parent's homesexual temdemey is eftem intreduced imte a eustedy
battle te preve the paremt's "meral depravity er utter lack ef meral '
perceptien and prima.‘:.pll.e.'@D Usually the intreduction ef suech evidenee
is am attempt te persuade the eceurt that strong.soeietal disappreval ef
a gay lifestyle has an additienal deleterious effeect en the child's

S

The final eomsideration of the court has been te determine whether

develepment,

the paremt is ecemdueting a hemesexual relatianshiﬁ in the home where the
shild resides, The eeurt oftem is eareful to distimguish between a

parent's being homesexual amd her/his deoing hemosexual a.cta.@

e « o« At Demek, this facter (the mether's homesexuality) is met
merely fortuiteus er ecasual, but rather it demimates and forms
the basis fer the heuseheld inte which the ehildrem weuld be
breught if eustedy were awarded to (the mether), whe dees not
merely say she is hemesexual, She alse lives with the weman
with whem she has emgaged in hemesexual cemduet, amd she imtends
te bring up her childrem in that emvircament.@



Sheuld the eourt fimd that the Lesbian er Gay Mam fails te keep the
lever relatiemship separate frem the child, the eeurt inm mest jurisdietiems
will grant er change custedy te the heteresexmal pu'ent.® The custedy deeree
gemerally plaees "eertain sonditienms en the (parent's) eustedy designed te
safeguard the heme emviremment sgainst pessible permicious influenees,
ineludinmg prehibitimg defemdant's partmer or any ether (perser of the same
sex) frem living im the family hone.'gEven if eustedy were zranted te a
Lesbian or Gay Man vhe is allewed te maintain a lever rela.tionsinip, the
hemesexual paremt must preve te the satisfactiom of the court that s/he
is "aware that her (his) hemeserual lifestyle eould have an impaet om
(the) ehildren” and that s/he is "imtelligently seeking te mimimize, if
not tetally eliminate, that impaet , . ."®

In additien, visitatien rights ef the men-eustedied paremt are
invariably comditiomed on the tetal exelusion ef the echild frem hemesexual
contact.@Representative cenditions have ineluded: 1) the homesexual parent
may not eehabit er sleep with any imdividual ether tham a lawful speuse
(emphasis siéei)@; 2) the ehild may met visit the paremt im the presemee
of the lover@; and 3) the paremt will met imvolve the ehild in anmy
hemesexual activities er publiai'by@}

Despite the preferemee of the eeurt to place childrem with their parenmt,
the faet that a pareat maintains a relatiemship with a lever has semetimes
sufficed te give eustedy te the gra.ndparents@ er te the sta.te@. In
ene unpublished cpinion;ethe Ceurt considered evidenee frem a mether's
Jjeurmal that articulates the dilemma that?hamoseml parent faces in a
vast majerity ef jurisdietiems: the choiee bBetween the love of her

children or the leve of her. lever,



I den't say that a mether ecammet be fit te rear her
ehildrenr even if she is a lesbian, but I wemder if she is
fit when she beldly and brazemly setz up in the heme where the
ehildren are te be reared, the lesbian praetiees whickh have been
eurrent there, elearly te the negleet of supervisien eof the
ehildren, . .The defendant im her jeurmal, in a mememnt of
infatuated exhuberanee ever the relatiomship she was establishing
with Vieky Diekinmsem. (wrete) that 'she leved her to a degree
where if it beeame a cheise she weuld have te make, she weuld
give up the childrea befere she weuld give up Vieky Diekinsen.'

' The Ceurt them made the deeisien for the mether by granting eustedy eof the
shildrem te their sixty-five year old gramdmether,

Where neither-paremt is invelved im a sustedy battle, sueh as cases
ef adeptien er fester hemes, the Ceurt will net allew plaecement of a ehild
inte a gay emviremmemat, A Superier Court in Washington remeved a sixteen
year eld gay youth frem a homesexual fester heme and placed him in an
ingtitution, The Department of Seeial amd Health Services, after exhausting
"mermal” eptioms, had leeated the bey inthegay heuseheld, The Court deslared

that:

e-o oSubstituting twe male hemesexunals fer 'pareamts' dees vielemee
net only te the literal definitiom ef whe are paremts but effends
the traditiemal eemeept of what a family is, Legal aeceptanmee

or seeial teleranee of homesexuals dees mot equate with the state's
sanetioning such relatiemships , . .regardless eof hew extemsively
they may wish te emulate 'straight' smeeiety or regardless of hew
well intemtiemed they may prefess te be . . . (The mimer) sheuld

be emesuraged te behave nermally regardless ef his sexual erientatiem
and te this end neither the Ceurt er the state's institutiems
should be used by amy individual er greup te feater er premete
persenal amd highly questiemable philesephies and lifestyles

that de net have gemeral aceeptanee in the commumity,

The desirability of hemesexual fester hemes is alse questioned by Gay Mea
themselves besause hemesexuals might be epen te allegations of ehild molestationjsa
In a eurieus Leuisiama deeisiem that imvelved beth diverece and eustedy.

of the ehildrem, the eourt addressed the issue of same sex marriage in a seme-

vhat  eirsumleeutienal .nannerfsg The eourt granted a diverce deeree and



sustedy ef the ehildrem te the father because of the meother's "adultereus

lesbianism,” The eourt held

e » othat the same degree of proef is mecessary im the ease
where one party te a marriage is aceused of 'hemesexual
adultery' as where eme party is aeceused eof heteresexual
adultery.

Adultery has traditiemally beem defined as velumtary sexual intereeurse
of a married persom with a persem ether than the effemder’'s spouse, Sexual
intercourse, im turm, has been defimed as the "sarmal ecepulatior of male
and female, implyimg actual pemetration of the ergams of the latter "
(Blaek's Law Dietiomary), The readimess of this eeurt te expand the
traditienal defimition of "adultery" amd "sexual imtereeourse” to hemesexual
econduet is in sharp eentrast te the previeus resistanee of the courts te
exg;nd the definitien of "marriage" te hemesexual relatiemships, The
Leuisiama Court resegnized this imecemsistemey whem it referred im a feetnetie
te "mom-diserimatery legislatioi, the impert ef which allews marriage

petween persens of the same sex, a relatively mew phenemenern in eur seeiety,”

ovis e
= 7...@ /Ii"ﬁ }é u:ni}ict of same-sex marriages would have a dramatie impaet’
') .) / / e i ————
g R enild eus

: csustedy eases,) In effeet, restrietioms placed on the gay paremt
that he er she aveid eon‘baetm:;other hemesexnal-—ard in pa.rtieular”;%‘ie loveree
Aé?y forees the paremt te echoese between the ehild or the lever, If the purpese
of the ceurt is te aseertaim the best interest of the child, the stability

of the lever relatienship sheuld be evaluated, and met the faet that the
relationship iz hemesexual,
Judge Sedgwiek, the first wemam apreinted te a Distriet Ceurt seat

in Minneseta histery, applied this mew standard in Terranece v, Torranee:

This ecourt does net believe it is neeessary to either eomdemm

or econdeme any relatiomship, but it is neeessary that the Ceurt
assess the quality ef the relatiemship betweem the adults as

it affeets the child, Seme marriages are nmet stable emvirem-
ments in whieh te raise ehildrem, amnd seme infermal relatioemships
are very stable amd ecan provide the emotiomal, psyeholegieal

and physieal sesurity neeessary te raising ehildren, GE) A
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//Lasbia:l and Gay Mem are net afforded the same oppertunity as hetere- |
sexual eouples for dememstrating their cemmitiment te one amether, A hetere-
sexual may remarry, and thus defeat amy challenges of beimg am unfit parent
beeause of her or his premarital sexual relations; a hemesexunal, emr the 3

other hand, may met remarry and therefore ecan met defeat challenges of : l

| beimg am unfit paremt unless s/he remains ecelibate, The differemee is one ;;?i;

ot premarital amd amarital, (

Legal reecegnition eof ;;ie-sex marriages weuld emable the eceurts to
apply the same standard ef review in beth heteresexual amd hemesexual
ehild custedy eases, This is met te imply that the imstitutien ef
marriage is a litmus test for stability, er te igmere the reservatioms
ef many Gay Men and Lesbians te consummate their relationship in a marriage
eeremeny, Dut access te the imnstitutien of marriage ceuld alleviate
harsh and disparate treatment givem gay paremts im ehild custedy eases by

plaeing them em egual foeting with their heteresexual ceunterparts,

DECEDENTS* ESTATES

Under mest Ameriean intestate sueeessien laws, the speuse is an heir
te land and persemalty, Hemestead anmd exemption statutes have been adopted
in mest states te preteet the speuse and family of am inselveat debter
frem elaims by ereditors against the residemee or essemtial persemal property.
The Uniferm Prebate Cede provides a substantial allowanmee for a surviviag
spouse in additien te the imtestate sharejﬁb |
It is elear that these and ether speusal intestate preperty rights
are net permitted a hemosexual lover, Whether a marriage eeremeny was

ever perfermed is irrelevant sinmee that umiem is defimitionally aull amd

veid in the eyes of the state,



.a

Where a testate deeedent has bequeathed or devised preperty te his
or her lever, the will itself may be attaeked en grounds of undue influenee.
The appellate eourt in Estate ef L:.renden® upheld a trial eeurt's decisiem
that the legatee had umduly influemeed the decedent, Altheugh the bemefieiary
and deeedent's relatiomship was mever specifieally idemtified as hemesexual,
previsiems ef the will were deseribed as "ummatural" and the relatiomship
itself was reperted as "strange."

In re Kaufmamn's Will, 247 N.Y.S. 2d 664 (1964), aff. 257 N.Y.S. 2d 941
(1965) similarly deseribed the relatiomship of the twe mem as "umnatural®
and "wmusual," The majerity held that theiwill, whieh had left the bulk
of the estate te testater's male companien of elevem years, was invalid

because of undue influemee, The dissenting epimion was mere explieit:

It is met disputed that the testater was competent te make a
will mer that the will was executed in acecerdance with the
required legal fermalities, There is ne elaim ner evidenece
of ceerecion , , , The verdiet in this ease rests upen surmise, -suspieien,
eonjeeture and meral indignatiem ., ., . The issue is net what were the
merals of these men, mer whether testater led a nermal life ., . .
Merals aside, upen the faets of this ease, preef that the will
was an umnatural eme is laeking.
A New York will eontest nine years later omee mere invelved eharges
of umdue inﬂuenae@‘l’he benerieia.ry refused te respend te questiems eof
2 pessible hemosexual relatiomship simee that invelved an admissiem ef
2 erime of sedemy. The eeurt granted immumity frem preseecutiom of the
erime, but nemetheless required him te amswer "whether said relatienship
unduly influemeed the decedent in makinmg gifts and tramsfer of preperty."
Sinee testator's intemt should be the contrelling eriteria fer deeiding
the benefieiaries of a will, the existenee of a homesexual relatienship
between the decedent and the legatee should net be mmed ta defeat the
umambigueus intent of the testater, Indeed; parele evidenmse ef a homesexual

relationship eeuld assist the coeurt in aseertaining the testater's intent

in an ambiguous situation,



.'Lep,l receognition of same-sex marriage weuld grant a hemesexual lever

the sane sp al rights as the heteresgxual widew amd widewer, Eleetienm

de feg_'a.l\?u-hio at a time o persoxa.l"g\ less, it the

pwever, recognition of san:\\g\e mriageNouli ‘\‘gnr charges tha.t\( |
- \ .

a lever-benefieiary had umduly influemeed the iecedent.\\\.- /'

3{(0 CONTRACT AND EQUITY PROTECTION

Until 1973 Califermia, a eommunity-preperty state, ecomsistently
applied the gemeral rule of Vallera v, Valleraethat orly a spouse in
a legally sanetioned relatienship emjoyed am interest im aequired inmceme
and accumulatiems, The Vallera seurt, hewever, speeified twe exeecptions
te this gemeral rule, First, a meretrieieus spouse® eould elaim am equitable
interest givem an express 'agreenent between the couple te peel their reseurces
and share accumulatiems jeintly., Secemd, if ne express agreement existed,
the court might allew the petitiomer te reecever en a theery of eenstruetive
trust,

ds a praetieal matter, few ecouples eanter inte a writtem agreement,
The ceurts comsequently are forced te deeide if an oral econtract exists
between the parties, If a econtraet were foumded upen immeral eonsiderations@,
often a subjeetive evaluation of the facts where the meretrieieus speuse
is equated te 2 eemeubime or prestitute, them the elaimant dees net
reeeive benefits "attendant te nrrhge.@

In the absence of an express agreement te share jeintly in aceusulatiens,
the ecourt may allew the meretrieious speuse te reeever the reasenable value

of serviees rendered during the time the eeuple cehabited, In Eeeme v, Keena@

plaintiff had eentributed farm labers and perfermed housewife duties ever
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the eighteen years of the ceuple's relatiemship, The Court ruled that
plaintiff eeuld net reecever under a trust theery beeause she had senmtributed
neither memey mer preperty ef value in the asquisitien of the farm, The
dissent relied om Vallera that reeevery for serviees was permitted,

Finally in 1973 In re Marriage of ngé?gallowei a meretrieious speuse
te reeever under cemmunity preperty prineiples where there existed an
"estensible marital . . ., amd aetual fa;ily relatienship,” The-eeurt's
reasening was later rejeeted by the State Appellate Court, them partially
resurrected under the Califermia Supreme Ceurt, in the fameus Marvim v,

Ha.rvin® case, The Supreme Ceurt held in Marvim that

e o« oaltheugh parties te a nommarital relatienship ebvieously
cannet have based any expectatiens upen the belief that they
were married, ether expectatioms amd equitable consideratioas
remain, The parties may well expeet that preperty will be
divided in accord with the parties' ewn taeit umderstandimg and
that in the absemce of sueh understanding the eceurts will
fairly appertier preperty aceumulated threugh mutual effert,

The reeent
has left contraet and equity preteetion ef the meretricious speuse inm a
;f_fffff_:f_f:fffﬂffﬁllggggs impessible te discern a nationmal trend em
whether aeecess te the eourts will remain elesed te meretrieious speuses
whe seek te have private eontraets emfereced, The rapidly evelving ease
law in this area has a direet bearing on litigatiom imvelving gay relation-
[ ships, Justiee Tebrimer's statememt in Marvin " ., . , that many young
| couples live teogether without the selemmization of marriage, in erder te

make sure that they eam suceessfully later undertake marriage" is net

cempletely adaptable te the gay experienece, Homesexual couples, umlike many

xbung(heterosexual) eouples, may never emtertzin the selemnization ef their
relationship, Nevertheless, beth heteresexual and hemesexual ecouples faee

identieal preblems ef preperty division upem dissolﬁtion of their relatienship,
&Mﬂw ,gmwxwo:& MQ{OM‘“%—WWW gR/yL
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4/’:f the dectrine eof ieus spen

In Cex v, Elwing {CL Ne, 8129=79) plaintiff is requestﬁ
half eof all aceumulations aequired during their three year relatiemship,
The twe menm were married in Illimeis with the benefit of elergy but witheut
the benefit of the state, If the ceurt inguires " , , ., inte the cenduet
of the parties te determine whether that cemduet demenstrates am implied
ecentraet or implied agreement of partnership er jeint venture er seme

other taeit understandiang between the parties" (Marviam), them it may aeeept
elaimant's eontention. The faet that defemdant has already admitted the
existenee of a eentraet may alse be deeisive, Nevertheless, the Ceurt

may deelare that petitioner is estepped from demamding enfersement of

the express centraet beeause sedemy is a eriminal aet inm the Distriet of

Cclunbia.@ and, therefore, enfersement of a2 eentraet founded on am illieit j

relationsHip is veid against pﬁblie poliey.

J ls men and wemen are less reluetant te belng 1dentified as honoae xuals,

/_/ M e 2K Cerniiiem c‘{ o wmenelnic ) Al ook —gﬁi? M 7
k "palimeny" !ﬂltBﬂFill beeome mere eonnon._jg;; faet that Lesbiams amd Gay

Men ean net eleet the legal solenmization of their relationship denies
them all preteetien attendant te a marital status, For the Courts te
ignere the disselution eof a gay relatienship umder the pretextrthat the
relationship was a (legal) n.n-enfity exeludes am injured party from

all equitable remedies,

Manitol Atodos Dircrumninakion amel Hawy Relaskionabeps

Married couples reeeive other advantages beeause of their legally

recognized relatiomship that single individuals and non-married eeuples

de net, Immunity frem testifying against eme's spousé,.survival of right

- oteé 7‘
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of astien for wrengful death, the ability te file jeimt tax returns, ’l_ 

preferential visitatiem privileges in prisoms and hospitals, redueed

tuitien at-state universities where eme speuse is a resident, seeial

seeurity surviver bemefits, amd family health imsuramee plans begin the

leng list ef marriage bemefits. Beeause of a definition that delimits

@ marriage unien emly between ome marm and enme wemanr, Lesbians and Gay rf-f
Men are deprived of mamy legal and eceenemie benefits that a majerity ef 'f?a
peeple take for granted, |

In MeConnmell v, Neemer, 547 F. 2d 54 (1976) the Eighth Cireuit
Ceurt ef ippeals held that petitiemer was cellaterally estepped frem
arguing his eligibility fer imereased edueaztiomal benefits under the
Veterans let because he was net, under an earlier deeisionizz determined to
be_a "speuse”, In additiem, the Ceurt upheld the lewer eeurt's rejeetien
of appellants' seecomd eententien that the Intermal Revenue Serviee sheuld
permit petitienmers' filing ef jeint imceme tax returms em the grounds -
that a hemesexual relatiemship ecan net ecomstitute a marriage,

Anether example of marital status diserimimatiem seeurs in heusing,
The first marital status ease im Rew York te reach publie hearing Qas
Marans v. Oriemtal Blvd. Ce. (1976). The City ef New Yerk Commission
er Human Rights awarded damages to a man separated frem his wife when his
application for an apartment lease was rejeeted by a remtal agent om
grounds that separated persens make umreliable tenants,

By eemparisem, a Lesbianm whe separates frem her husbamd will likely
remain separated or diverced fer the rest of her life sinee she may net
BarTy a weman. She thus is aivietim ef marital status diserimimation
as well as sexual diseriminatiom, Mereever, housimg amd residemtial

zening restrietions designed te exelude households of twe er mere unrelated



individuals have a disprepertienate impaet upen Lesbians amd Gay Mem,
Homesexuals either must live alene in these family residential zenes er
risk eriminal charges for iilegal sceupancy,

Beyend purely legal and econcmie bemefits is the seeizl respeetability
attributed te the institutien ef marriage, Rabbi Friedman has ebserved
that seeiety in gemeral attaches values of respensibility and serieusness
te marital status. "A majer term uéad in eur seeiety for ceuples whe are
dating and whe mew think ef getiing married is they £ot serieus , ., ,
This serieusmess whiech is the eppesite of playfulmess has as a Bajer
senmpenent beeeming respensible fer the ether , . ."O Witheut seeial
reeognition and suppert, Gay Men and Lesbiams must establish a serieus
relatienship in 2 vaeumm, I&eally,‘ a wedding eeremeny is beth a publie j
deelaratien ef leve befere a ecommunity ef friends amd a publie request
for suppert frem that community, TYet, the absenee of legal autherizatienm

transforms eereuony 1111:. eha.rade, a rltual w:.theut effest or purpose. 4 3
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Tﬁm.tion Clause, the Ceurt balanees the eharaeter

of the glassifiecatien and the rel;@i\i:portame of ghe\ini‘ringed rié}ts
/ ,/‘ |

a.ga.:l.nst asserted state interestd, Aiss ing sexual p’refere\ge is a suspeet

ela.as:.fisati‘n a.nd. the right of Lesbla.u and Gay Men te ma.my is baale,

the sta.te may suecessfully defend its polg.ey of refusing ua:m;ia.ge l:n.cemses

te honoae;mal eouples by shewing a necessaﬁiy relationship ef the restr:.et:l.on

te a compe;l.ling goverremental purpese, If tgﬁf de net exist léﬂs onereus'
ans te im ﬁlenent a lﬁgit te and everriding state end, the state will |

have satisfied the striet serutiny test of the P:o'i:eet:.cn Cla.nse.

Ceurts have uniformly supperied—thelr i‘iﬁi Nof same-sex marriages

in terms ef publie peliey favering preereation. In 2 New York ease @
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where a mam had unknewingly married anether man whe subsequently underwent
sex reassigmment surgery, the ecourt did net base its epinien en fraud er
laek of eensent, Instead, the eeurt feumd that "[t]he law makes ne previsiom
for a 'marriage'|between persems ef the same sex. Marriage is and always

has Deen a eemtraet betweem a mam and a weman , . ." The juige them referred

te an earlier decision@

The mere faet that the law prevides that physieal ineapaeity
fer sexual relatiomship shall be greund fer anmulling a marriage
is of itmelf suffieient indieatiom of the publie peliey that
suek relatiemship shall exist with the result and fer the
purpese of begetting effspring,

®

In Jemes v, Hallahan™ the eeurt equated appellants' "ewn ineapability

of entering inte a marriage" to their imability te form and maintain

a family, And similarly im Baker v. _Ee_ls_o_g® the eourt deelared "[t]he
imstitutien ef marriage as a umion eof man and weman, uriquely invelving
the preereation amd rearing ef ehildren within a family, is as eld as the
beek of Genesis,"

Fimally, the elearest expression that the purpese of murriage is

Hapa B

presreation appeared in Singer v, o The eeurt rejeeted appellants’
contention that demial ef marriage lieenses te g3y eouples vielated the
Equal Righta Amendment,

In the instant ease, it is apparemt that the state's
refusal te grant a lieemse allewing the appellanta te marry
one anether is net based upen appellants' status as males,
but rather it is based upen the state's recognition that eur
seeiety as a whele views marriage as the apprepriate amd
desirable forum fer preereation and the rearing ef ehildren,
This is true even theugh married eouples are net required
te besome paremts and evenm theugh seme couples are imeapable
of beeeming parents and evem theugh net all eouples whe
produce ehildren are married, These, hewever, are exeeptiemal
situatiens, The faet remains that marriage exists as a

_ pretested legal imstitutiem primarily beeause of seeietal
values asseeiated with the prepagation of the human race,
Further, it is apparent that me same-sex eouple eoffers the
pessibility ef the birth ef childrem by their umiom, Thus
the refusal eof the state te autherize same-szex marriage results
from sueh impessibility ef repreduetien rather tham frem am
invidieus diserimimation "en aceount eof sex."
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Publie peliey favering preereatien within wedleek should legisally
be extended te the sterile or impetent heteresexual applieant fer a
marriage lieemse, Net emly sheuld physieal imeapaeity fer sexual
relationship be grouiis for diveree; sterility amnd: impeteney sheuld be
greunds for the state's demial ef a marriage lieemse te 3ll applieants,
Simee sterile and impetemt heteresexuals are mot demied the right te
marry, the refusal te issue marriage lieemses te gay eouples en the basis
that hemesexual relationships are nem-repreductive is a elear example

of underinelusive elassifieatien.

The reaseming ef inenyme its pregemy may have beem 'emaseulated’
in a reeent New Jersey ease, e issue confrented by the eeurt was whether

a marriage between a male amd a pesteperative transsexual, whe had
surgically changed her external sexual amatemy frem male te female, was

te be regarded as a lawful marriage between a man and a woman, The appellate
esourt affirmed the trial judge's order granting maintenmamee and suppert

to the divereee. 1In se helding, the appellate division deelared:

If sueh sex reassigmment surgery is sueceessful and the pesteperative
transsexual is, by virtue of medieal treatment, thereby pessessed
of the full capaeity te fumetion sexually as a male or female,
as the ease may be, we pereeive ne legal barrier, eegnizable
seeial tabee, er reasem grounded im publie peliey te prevent
that persem's idemtificatien at least fer purpeses of marriage
te the sex finally indieated,
The eeurt relied heavily en plaintiff's eapacity te perform sexumally
as a female in rejeeting defemdant's argument that the marriage was veid
s a same-sex relatienmship, Plaintiff, hewever, was bielegieally ineapable
of reproduetion; despite surgieal cemsiruetiem of an artifieial vagina
and labia, she mevertheless had ne uterus or eervix and could effer ne
pessibility ef childbirth threugh their uniom, Is the validity eof a2 marriage
thern te be determimed in terms of sexual perfermanee rather tham preereation?

Is a valid publie purpese served te allew transsexual but net hemesexmal

marriages if the standard ef review is sexual perfermanee?



Altheugh it may be ceneeded that prepagatiorn ef the humam raee is a
legitimate and cempelling state purpese, restrietions against same-sex marriage bears
ke reeessary or direet or ratiemal relationship te that emd, Sizee
the bemefits derived frem a legally reeegnized marriage are net predieated
upen a heteresexual gonple's- fertility, ‘remaal of a marriage lieense
beeause of a hemesexual ecouple's sterility makes little sense,

— — N\

" Sinee 19 0, tweaty-twe jurisdietiems have deerimimalized priv—;te

se:n#ai acts between cemsenting adults.@ "Abeminable and detestable erime =] |

F
/

a.ga]dnat na.\tnre'@ are me lenger erimes against the state, Therefore, it ;
san net be a?s;ued that eoffieial reecegnitien of h}é;x\ual relatienships |
wouii eneourage illegal aetivity. Im nene of those jurisdietions is there
3_“7/ deeumented imerease in the inecidence of hemesexuality ameng a.doleseenta—
,/a.:ay perceptible disintegratien ef seeiety hewever measured, i legitim.ﬂe
sf;ate interest may be the enroroenent of moerals, But a majerity ecan net |
aﬁaridge the righta and llbert:.es of an unpepular minerity simply by
e;la:.ning they, the majerity, are preserving the meral erder,
In balanee, ne ecempelling interest is apparent fer refusing te issue |
pzrriage licemses te Lesbiams amd Gay Menm, espeeially in these states
| whieh have deerimimalized private eemsensual hemesexual aets, The r:l.ght [
. of hemesexuals te marry is thereby dietated under the Equal Preteetien |
; Clause, Nevertheless, absent elearly manifested legislative intent,
courts will be reluetant te expand the definitiem ef marriage. Legal
. Teeognitiom of same-sex relatiomships 'fould transferm the mstitntisml

| mature of marriage itself, e
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FOOTNOTES

1The Amerieam Psychiatrie Asseeiation im 1973 remeved hemesexuality as a
elassifieation of memtal diserder. (f,, Bell and Weimberg, Hemesexualities:
A Study ef Diversity imenx Men and Wemen (1978), at 196. "Grewing mumbers ef
peeple, including elinieians, eame te disagree with the leng held view that
homesexual persens were mecessarily less well adjusted than were their hetere-
Sexual eeunterparts., The mew view, ultimately upkeld by the Amerieam Psyehiatrie
Asseeiation in a vete of its membership, was put quite suceimetly by a mest
distinguished psycheanalyst: 'Surely the time has eeme for psyechiatry te give
up the archaie praetice of elassifyimg the millions of menm and women whe aecept
or prefer hemesexual ebjeet echeices as being, by virtue of that faet alene,
mentally ill, The faet that their altermative life-gtyle happens te be eut
of faver with eurremt cultural cemvemtioms must net be a basis in itself fer
diagnesis ef pathelegy.'" .

zﬂasterS'and Johnsen, Homesexuality im Perspeetive (1979), at 218,
3Ber:ard,"ﬁarriage: Hers and His," Ms, Magazine 46-49, 110, 113 (Deeember 1972).

4Bermard, The Future of Marriaze 57 (1972).
1hid
pr——~ 1N

6Bell and Weinberg's Hemesexualities has been widely eritieized as umreliable
beeause of its eutdated material, Dr, Charles Silverstein, the auther ef The
Joy eof Gay Sex, is eurremtly urdertaking a study em lemg-term gay male relatien~
ships, In additiem, a University ef Washingten researeh team is interviewing
beth Lesbiam and Gay Male eouples, The results of either projeet will likely
net be available until 1981,

Tcal, stat. 84100 (1977).

8E. s Tex. 81,01 (1974) (" . . . A lieense may net be issued for the marriage of
persens of the same sex,"); Md, Cede 1957, art. 62 1 ("Omly a marriage betweenm
@ MaR and a weman is valid in this State."); Vir, Cede 820.45.2 (1975) ("A marriaze
between persens of the same sex is prehibited."); Fla. Stat. Ann, 8741.04 ("Ne
eounty seurt judge er clerk of the cireuit eeurt in this state shall issue
a lieemse for the marriage ef any persem, . . . unless eme party is male and the
ether party is female."),

Baker Y. Nelsen, 191 N.W.2d:185 (Mimm, 1971),
'9Skinmer v, Oklahems, 316 U.S. 535 (1942).
1

Jenes v, Hallahanm, 501 S.W.2d 588 (Ky. 1973).

123esiies a standard of striet serutinmy, the Supreme Court has alse relied
Or a ratiemality appreach (Reed v, Reed, 404 U.S. 71 (1971)). The Court has
further determined it urneeessary "te deeide whether a elassification based
oR sex is inheremtly suspeet"” (Stamien v. Stanten, 421 U.S. 7 (1975)).

1312 J.Fam.L. 607 (1972-73).

1411thongh Masters and Jehnsem, infra, acknewledged that a hemesexual eriemtation
esould be changed te a heteresexual preferenee, thay eautiened that sueeessful
reeriemtation was rare, Indeed, the seleestien proeess for their study filtered
out well adjusted Lesbiams and Gay Men, Clearly, the medisal emphasgis is ne
lenger "esuring" hemesexuality but assisting these individuals "eominmg eut” te
aseept their sexual preferenee. 1In light ef sex reassigmment surgery, it ean

be argued that homesexmality is as "immutable" as gender; beth are medieally
alterable but enly in the mest umusual eireumstanees,
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1SE.&, Gay Men as effemimate and Lesbians as agressive, and all hemesexuals

as pedephilists,

16§‘5:, hemesexuality as greumds fer refusal te award a degree (Vanse v, Lexingten
Theelegieal Semimary, Ky App.Ct., Case Ne. 78-CA=1172MR, argued Mareh 21, 1979
or for refusal te admit te the bar (Cerd v, Gibb, Vir.S.Ct., Ree. Ne. 780823, argued
February 27, 1979) (plaintiff, a Geergetewn University Law Cemter graduate, was
denied permissien te take Vas bar exam altheugh she is a praetieing attermey in the
Distriet of Celumbia).

17E.g,, few epenly Gay Mem or Lesbians, exeept the reeently assassimnated Sam Franeisee

Superviser Harvey Milk er the retired Massaechusetts State Semater Elaine Neble, have
been eleeted te publie effiee, .

1 28s5 the mest eomservative figure for the mmber of hemesexuals extermimated
under the Nazis was reperted by the Austrian Pretestant Chureh at 220,000, See
Steakley, The Hemesexual Fmaneipatiem Mevement im German (1975) at 106, Cemeurrent
with the Nazi gemeeide, a judge in Pasadena, Califermia, reutinely erder eastratienm
of hemesexuals and "ether" sex deviates, -See I Sex.L.R. 2 (Jume 1975).

Jstrauder v, West Virzinia, 100 U.S. 303 (1880).

*OLeving v, Virginia, 388 0.5, 1 (1967).
213.;., Catalane v, Catalane, 148 Cemnm, 288, 170 4.2d 726. (unele's marriage te niese
11&5. .

held inva

228ee Friedrieh v, Katz, 73 Mise. 257, 341 N.Y.S.2d 932 (age differenee for

male and female applieants for marriage lieense upheld, but vaeated on appeal

as moet beecause statutery amendment beth males and females te marry at age 18
witheut paremtal cemsemt); Peeple v, Bemu, 87 i.D.2d 139, 385 N.Y.3.2# 222 (1976)
(father eonvieted of ehild negleet for arranging marriage of 13 year old daughter),

JSee Nete, 15 J.Fam.L. 463 (1976=77).

25,8, Wash. R.C.W. 26,04.020m=26.04.040.

®>See In re Anm Gealem, 30 Utah 24 27, 512 P.2d 1028 (1973).

268ee In re Sterilizatien ef Meere, 289 N.C. 95, 221 5.E.2d 307‘(1976). See

generally Ferster, "Eliminating the Unfit——Is Sterilizatien the Answer?", 27 Ok,
SteL.J. 591,(1966). Quetimg Dr. Bermard Diamend, the artiele at 603 questiens

the assumptiens behind sterilizatiem laws: ™ 4 11 laws previding fer the sterilizatien
of the memtally ill er defeetive whiech have as their basis the econeept ef inherita-
bility ef memtal illness and mental defieieney are epen te serious questien

as te their seientifie validity and their seeial desirability,"

27?&5&1&- Singer v, Hara, 522 P,2d 1189 (Wash. App. 1974) ("Appellants argue
that the legislature has net defined the competeney of marriage but enly the
competeney of individuals seeking te BAXTY; inasmueh as the appellamts are
beth legally 'eapable' of marriage, they argue state law permits them te RATTyY
each other ., , . The trial eeurt correetly ceneluded (hewever) that the
applieable marriage statutes de net permit same-sex marriage."); Jones at 589
("Kbntueky statutes do net speeifieally prohibit marriage between persens of
the same sex; hewever, it appears te us that appellants are prevented frem
Rarrying . . ., by their ewn ineapability ef emterimng imte a narriage.").

Brid,

29Lovi§5 v, Virginia, 388 U.S., 1 (1967).

30See alse Barnes v, Cestle, F.2d___, 15 Fair Empl. Prae. Case 345 (B.C. Cir,
1977), ftnt. 55y for a similar argument regardinmg sexual harassment.
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*'Leving; ieserd. Peres v, Livpeld, 32 Cal.2d 711, 198 P.2d 17 (1948) (state
ean net deny interracial ceuples their "fundamemtal™ right te marry),

Bzat 1191.

P mid,, at 1192,

.y

P\reen, Family Law (1978) at 36.

36196 5.5.24 842 (Ga. 1973).

37Diasent, Spenee v, Durham, 198 S.E.2d 537 (N.C. 1973), cert. dem, 415 U.S. 918 (1974).

“lounend v, Townend, unpublished (Chio 1975); Chaffin v, , 45 Cal.ipp.3d 39
75); In re J.S. & C., 324 A.2d 90 (N.J. 1974), affd. 362 i%%ﬁ 54 (1976).
93,5,, In re J,S5, & C,; Cemtra, Nadler v, Sup, Ct., 255 Cal. App.2d 523 (1967)
("homosexuality as a matter ef law comstitutes her net a fit er preper persen te

have the eare, eustedy amd control™ of her ehild;. reversed en appeal),
400yaresq,

'See In re Jane 3., 380 N.Y.5.24 848 (1976).
P ve Ao, 514 P24 358 (Ore. ipp. 1973).

“ynitenead v, Blaek, unpublished (Maine Sup. Ct. CV-76-422 1976).
4%§=£&, Ao v, A,

41 re 7.5. & C

46_ . ;
Ibid.; In Te Jane B.; A, v. A.; Centra, Davis v. Davis, 335 Se.2d 857 (1976);
Buek v, Bﬁek, 233 S.E.za'792 (Ga. ;9775; P;o le v, Brown, 212 N.W.2d 55 (Mieh, 1§73).

4T1n re Jane B.; In re J.S, & C,
480haffin; Townend,

49Peop1e Ve Brown (prebate eceurt erdered ehildren plaeed in fester hemes beeause
the twe methers were "living tegether in a state ef lesbianism"; reversed en appeal);
in re Mara, 150 N.Y.S.2d 524 (1956) (shildren deelared wards of the state but
left in eustedy ef their mether on the eonditien that mether's lever be remeved
frem heme envirerment),

SoTowneni.

51In re Anonymeus, unpublished (Wash. Sup. Ct. 1975).

521 diseussien om Gay fester paremts at the July 27, 1979, meeting ef the

Mentgomery Ceunty Gay Rap Greup (Hhryland) eveked this reaetiom: "Where de

I stand legally? was the frequent refrain as group members theught aleud
abeut the risks eof beeeming imvelved in a elese relatienship with a Gay miner,
An interest in helping ethers was elearly in eenfliet witha vudnerability
they felt as Gay peeple in a seeiety that has treuble understanding beth Gays
and young peeple,” Reperted in The Blade, iusgust 2, 1979, at 17.

25\dans v, Adams, 357 Se.2d 881 (La. 1978).

54The Courts seem teo apply a "sexuality-plus" test analegeus te the shert-lived
"sex-plus" defemse to allegatiens of ‘sex diserimination, In Phillips v, Martin 7Y A
Marietta, 416 F.2d 1257 (5th Cir. 1969), the eceurt ruled that Ida Phillips 2Rk
was net diseriminated beeause of sex, but beeause of & permissible "eealeseence |7 -
of twe clements”: sex PLUS having pre-seheel age ehildren, In child eustedy S
eases, the eceurts have generally diselaimed that homesexuzlity per se is justifieatien
foer denying custedy er visitatien rights, but the cealescenee ef the parent's
hoemesexuality plus a relationship with anether hemesexual are grounds fer denial, Thus,
in ehild eustedy cases the eourts have been willing te aceept hemesexuality enly te the
extent that it remains dermant and hemesexual parents only te the extent that they

3
(19
3
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9588 2-401, 2-402.

56216 Cal. App.2d 14 (1963).

>T1n e Anenymous, 347 N.Y.S.2d 263 (1973).
8132 p,24 761 (1943). :

l1.e., one whe cehabits with anether knowing the relationship is net a valid
marriage,

6°§e£ Hill v, Estate of Westbreek, 247 P.2d 19 (1952)(plaintiff's living as the
wife of the deeeased and her bearing him twe ehildren during their sixteen year
relationship censtituted immeral censideration); Updeek v, Samuel, 266 P.2d 822 (Cal.
1954) ("The illegal eral eemtract was veid ab initie beeause ., . . a t the time
beth parties were legally married te other speuses, Henee the alleged agreement
ealled fer them to live in a state of adultery , . , A eentraet which has the
direet effeet of premeting sexual immerality is ggainst publie peliey."),

1Vallera.
62371 P,2d 329 (Cal, 1962).
3109 cal. Rptr. 862 (1973).

6"’557 P,2d 106 (Cal. 1976)("But altheugh we rejeet the Teasening of Cary . . .
we share the pereceptien , . ., that the applieation of former preeedent im the
faetual setting ef these cases weuld work an unfair distributien ef preperiy
aecumulated by the eeuple,").

‘ Illineis, hewever, deeriminalized private sexual aets between censenting
adults in 1960,

. Y. Nelsen, 131 N.W.2d 185 (Minn. 1971).
675ee Vill of Belle Terre v, Beraas, 416 U.S. 1 (1976)(erdinanee affeeting enly

unrelated individuals with express allewanee fer these related by "pleed, adeptien
or marriage" was sustained en greunds that the ordinanee premeted "family values”
and "family needs"), TFor a helding whieh distinguishes Belle Terre yet reaffirms
the geals ef a family housing erdinamee, see Moore v, City of East Cleveland,

431 U.S. 494 (1977).

8Georgetown Family Sympesia 27-44 (1971-72), queted by ireem at 78,
T T —— Anonymeus, 325 N.Y.S.2d 499 (1971). |
"Mirizie v. Mirizie, 242 W.Y. 74, 813 150 ¥.%, 605, 607.
501 s.w.24 588 (xy. 1973).

72Infra..

%522 2,24 1195 (Vash. App. 1974).

"M.2. v, J.7,, 140 N.J.Super. 77, 355 1.2 204 (1976).

7511a=kz, Califernia, Celorade, Cenneeticut, Delaware, Hawaii, Illineis,
Indiana, Tewa, Maine, Nebraska, New Hampshire, New Jersey, New Mexieco, Nerth
Daketa, Ohie, Oregen, Seuth Daketa, Washingten, West Virginia, Wyeming, and Verment
have deeriminalized private sexual aets between eonsenting adults, ineluding
consensual hemesexual aets, Arkansas and Idahe, hewever, Ieeriminalized private
hemesexual conduet,

76Prind1e v, State, 21 S.W. 360 (Tex. 1893),




N

O O N A W N e

o
W N = o

B e U

b G G G pas
e ~N O 0 M

S &

21
22
23
24
25
26
27

28
29
30

1 e ——

FILENO.__175-88 RESOLUTION NO.

URGING THE HEALTH SERVICE SYS1EM BOARD 10 INCLUDT AS £ DFPLNI KT
ELIGIBLE FOR BENEF1TS PERSONS RESIDING WITH & MEMBER OF THE
SYSTEM IN A FAMILIAL RELATIONSHIP AND RELATED BRY BLOOD OR
MARRIAGE OR DECLARED IN MAY OF EACH YEAR BY THE MEMBER TO BE THE
PERSON WITH WHOM THE MEMBER SHARES THE NECESSITIES OF LIFE ON A
PERMANENT BASTS, AND REQUESTING THE CITY ATTORNEY AND THE CITY
AND COUNTY OF S;N FRANCISCO EMPLOYEES' RETIREMENT SYSTEM TO
SUBMIT TO THE BOARRD, IN A MANNER SUFFICIENTLY TIMELY TO ALLOW
PRESENTATION TO THE VOTFRS ON THE NOVEMBER, 1988, ELECTION
BALLOT, A CHARTLRK AMLNDMINT WHICH WOULD PROVIDE THAT WHERL TH{ kb
IS (ARE) NO SURVIVING SPOUSE OR MINOR CHILDREN 10 RECLIVL THE
NORMAL SURVIVOR BENEF1TS, THL EMPLOYEE WOULD BE EMPOWERED TO
NAML ANOTHIR BINETICIARY WITH WHOM THE EMPLOYIL SHARIS 1HI
NECESS1TIES OF L1IFE ON A PLRMANENT BASIS, WHICH DESIGNET TON
WOULE BL MAD[ ON A FORM 10 BI PROVIDID RY THI CITY AND COUNT: O!
SAN FRANCISCO EMPLOYELS' REVIREMENT SYSTEM, AND URGING THE M&VYOK
710 ESTARLISH A TASK FORCI 10 ACQUIRE, ANALYZI, AND TRANSMI1 To
THE BOARD AND TO THE MAYOR (1) ALL AVAILABLE INFORMA11ON
CONCERNING EXTENDID FAMI:Y COVIPAGT FOR HEALTH INSUKANCI AN
RETIREMENT BENEF1TS PURPOSES 1IN OTHEK COMMUNITIES THROUGHOUT
CALIFORNIA AND ANY OTHER STATE, AND IN MAJOR BUSINESSES, AND (2)
ACTUARIAL DATA FOR THE EXPLICIT PURPOSE OF ESTABLISHING
APPROPRIATE PREMIUMS AND CONTRIBUTIONS TO MAINTAIN THE STABILITY
AND AVAILABILITY OF CURRENT BENEFIT FUNDS.

WHLREAS, Health care costs have sovared to the point that
only the most wealthy in this society can afford health care

without insurance; and

WHLREAS, Persons and families confronted with staggering

SUPERVISOR NELDER

BOARD OF SUPERVISORS
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health care costs are often bankrupted by the burden: and

WHLRERS, The City and County of San Francisco, as a matter
of law, are mandated to provide health care to all who cannot
afford care under their own resources; and

WHEREAS, Health insurance spreads the risks and burdens of

health care costs across society in a more equitable manner; and

WHEKEAS, The hiali cost of living and Jonger life spans anc
the effects of our mobile society have resulted in many people
having at: dependents residing with their parents, siblings and

blood relations other than their own children: and

WHIREAS, 1In our modern complex soctliety, persons not reisdcce
by marriagc often reside together in a familial relationship,

sharinz the necessities of 1ife, and

WHERFAS, The consrientious and affectijonate wage-earner In
a8 giver housechold in today's economy is concerned nul only wiin
the costs of health insurance to assure proper and necessary
health care for members of his or her household, but also with
the on-going living expenses for those surviving members of his

or her household in the euvent of his or her death: and

WHEREAS, There currently exist in the San Francisco Charter
certain references ﬁhjch provide for automstic city-funded
continuation benefits for "surviving spouses®, which, in lighi
of the many non-traditional households in the Caty and County of

San francisco, should now appropriately be extended to other

SUPERVISOR NELDER

SGARD OF SUPERVISORS
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individuals with whom the employee shares the necessilies of

life on a permanent basis; and

WHEREARS, The Health Service System Board is vested under
the Charter with the power to determine eligibility of

dependents; and

WHEREAS, It is equitable and practical to expand the
categories of eligible dependency lest those persons become
obligations of the City ac thr health care provider of last

resort; now, therefore, be it

RCSOLVED, That the Health Service System Board is urged {c
include as a dependent eligible for benefits persons residing
with a member of the system in a familial relationship and
related by blood or marriage or declared in May of esach year Ly
the member {o be the person with whom the member shares {he

necessities of life on a permanent basis; and be it

FURTHER RESOLVLD, That this Board requests the City
Attorney and the City and County of San Francisco Employees’
Retirement System to submit to the Baord in a wanner
sufficiently timely to allow the presentation to the voters on
the November, 1988, election ballot of a Charter Amendment which
would provide that where thefe is (are) no surviving spouse or
minor children to receive the normal survivor benefits, the
employee would be empowered to name another beneficiary with
whom the employee shares the necessities of life on a permancni
basis, which designation would be made on a form to be brouidvd

by the City and County of San francisco Employees' Retirement

SUPERVISOR NELDER
BSOARD OF SUPERVISORS
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System; and be it

FURTHLR RESOLVLD, That this Board of Supervisors urges the
Mayor to establish a Task Force to acquire, analyze, and
traﬂsmit to this Board and to the Mayor (1) all available
information copcerning extended family coverage for health
insurance and retirement benfits purposes in other communities
throughout California and any other state, and in major
businessés, and (2) actuarial data for the explicit purpose of
establishing appropriate premiums and coniributions to maintair
the stability and availability of curreni benc{ii funde<: and be

it

FURTHI k RLSOLVLD, Thal upon approval of this Resolutsorn by
his Honor the Mayor, the Clerk of the Board is directed to
present a copy of this Rescluiion to the Presidend of the Healirn

Service System Board.

SUPERVISOR NELDER
BOARD OF SUPERVISORS
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Be it ordained by the people of the City and County of San
Francisco:

Section 1. The San Francisco Administrative Code is amended

by adding Chapter ##*, to read:

CHAPTER #*#%#., DOMESTIC PARTNERSHIPS

Sec *%*.1. DOMESTIC PARTNERSHIPS.

(a). Domestic Partners Defined.
Two people are Domestic Partners if:
1. Neither is married;

2. They are not related to each other in a way which would
bar marriage in California;:

- Neither is acting under fraud or duress, and both are
competent to contract;

4. They reside together and share basic living expenses;

5 Each declares in writing, either under oath or under
penalty of perjury, that she or he is the other’s
Domestic Partner; ‘

6. Any different Domestic Partnership of which either was
previously a member ended more than six months ago (but
this requirement does not apply if the earlier domestic
partnership ended because of the death of one of its
members) ;

7. They are both 18 or older.

(b). #Reside »

"Reside together” means that two people share the same

living quarters. It is not necessary that the right to possess
the quarters be in both names. Two people may reside together
even if one or both have additional separate living quarters as
long as the two share at least one set of living quarters.

(c).  “share Basic Living Expenses” Defined

"Share basic living expenses” means that two people both

contribute to the total cost of their food and the cost of
utilities for shared living quarters. The individuals need not
contribute equally as long as both contribute.



Sec. **.2 [ENDING DOMESTIC PARTNERSHIPS
(a) Termination.

A Donpestic Partnership ends when:
the partners no longer reside together; or
2) one partner sends the other a written
notice that he or she has ended the
partnership.
Domestic Partners do not cease to reside together if one leaves
the shared living quarters due to illness but intends to return.

(b) mm;mm;m
(1) To Domestic Partners.

A Domestic Partner who terminates a Domestic Partnership
must send his or her partner a signed statement declaring that
the partnership is at an end.

(2) To Third Parties.

A Domestic Partner who has given a copy of a Declaration of
Domestic Partnership to any third party in order to qualify for
any benefit or right must, when he or she terminates the domestic
partnership, give that third party a statement signed under oath
or penalty of perjury stating the partnership has ended. The
statement must be sent within 60 days of the termination of the
Domestic Partnership.

(3) Failure to Give Notjice. '

Failure to give either of the notices required by this

subsection will not void or delay termination of the Domestic
Partnership.

Sec. #%.3 LEGAL EFFECT OF DECLARATION OF DOMESTIC
PARTNERSHIP

A Domestic Partnership will create no legal rights or duties
from one of the parties to the other, other than:

s

a. the legal rights and duties specifically created by this
Chapter or other ordinances or resolutions of the San Francisco

Board of Supervisors which specifically refer to Domestic
Partnership; and

b. 1legal rights and duties which the partners agree in
writing they will owe to each other, provided the agreement is
otherwise legally enforceable.

Sec. #%.4 EILING DECLARATIONS OF DOMESTIC PARTNERSHIP

2



(a). Filing Declaratijion.

Two people may file a declaration of Domestic Partnership
with the County Clerk. To file a Declaration of Domestic
Partnership with the County Clerk, two people must use the form
set out in sec. **.6(a).

(b) . Amendments to the Declaration.

A Partner may amend a Declaration of Domestic Partnership
filed with the County Clerk at any time to show address changes.
To amend, a partner must use the form set out in Sec. *%.6(b).

(c) FEiling Termination Statement

If a Domestic Partnership for which a Declaration was filed
with the County Clerk ends, the partner ending it must, and the
other partner may, file a Statement of Termination with the
County Clerk. To file a Statement of Termination,a person must
use the Form set out in Sec. #**.6(c).

(4) W . io mes ip.

No person who has filed a declaration of Domestic
Partnership may file another declaration of Domestic Partnership
until six months after a Statement of Termination has been filed
with the County Clerk.

Sec. #*.5 RECORDS, COPIES AND FILING FEES "
(a) County Clerk’s Records

The County Clerk will keep a record of all Declarations of
Domestic Partnership, Amendments to Declarations of Domestic
Partnership and all Statements of Termination. The file will be
arranged so that Amendments and Statements of Termination are
filed with the Declarations of Domestic Partnership to which they
apply.

(b) Filing Fees

The County Clerk will charge a fee of ten dollars ) for
filing a Declaration of Domestic Partnership. There w be no
charge for filing Amendments or Statements of Termination.

(c) Copies

(1) Declaration of Domestic Partnership

When a person files a Declaration of Domestic Partnership,
she or he is entitled to have two copies of the Declaration
certified by the Clerk without further charge.



When a person files an Amendment to a Declaration of
Domestic Partnership, or a Statement of Termination, she or he
may have the Clerk certify copies at a cost of three dollars ($3)
each. The same charge will apply to certification of additional

copies of a Declaration of Domestic Partnership at the time of
filing.

(3) Copies at Other Times

At any time other than the time of filing, the County Clerk
will charge four dollars ($4) each for certified copies of
Declarations of Domestic Partnership, Amendments to Declarations
of Domestic Partnership and Statements of Termination.



Sec. **_, 6 FORMS
a. Form Declaration of Domestic Partnership

S M mE o e S Eme S e e e e e e e Geas Grer wres e - e

DECLARATION OF DOMESTIC PARTNERSHIP
HARNINGS.
(1) Public Record

When filed with the San Francisco County Clerk, this Declaration
becomes a PUBLIC RECORD. This means that anyone may get to see
it and may get copies. This also means that, although the
partnership may be ended (see below), there is no way to remove
this Declaration from the public records or to destroy it.

(2) legal Effect

It is possible that this declaration could be interpreted as
evidence that the partners have taken on financial or other
obligations to each other. San Francisco law says that
‘Declarations mestic Partnership have very limited effect,
but state law might give it other, broader effects. If you are
worried about this possibility, get legal advice on the effect of
this declaration and ways to control its effect before you sign
it.

(3) Termination

Domestic Partnerships end if the partners stop residing
together or if one partner gives the other written notice that
the partnership is at an end (Note: Partners are not considered
to have stopped residing together if one leaves because of
illness but intends to return). If the Domestic Partnership
covered by this Declaration ends, the partner who ends it pust
file a Statement of Termination with the County Clerk, mail a
copy to the other partner, and give a copy to any third person to
whom the Declaration was given to obtain benefits or rights.

(4) Changes

To be sure that you get notice if your partner files a
Statement of Termination, you must file an Amendment any time any
of the addresses change.

L]

We declare under penalty of perjury:
b P Neither of us is married;

2 We are not related to each other in any way which would bar
marriage in California:



3 Neither of us is acting under fraud or duress, and both of
us are competent to contract;

4. We reside together (see below for definition) and we share
basic living expenses (see below for definition);

5. We are each other’s Domestic Partner:;

6. Neither of us has, within the last six months, been a member
of a different domestic partnership;

7. We are both 18 years of age or older.

We both promise that if we stop residing together (see below
for definition), or if either of us decides to end the Domestic
Partnership, we will file a Statement of Termination, send a copy
to each other and to any third party to whom either of us has
given a copy of this declaration to obtain benefits or rights.

I declare under penalty of perjury under the laws of the
State of California that the statements above are true and
correct.

Signed on , 19 , in

Signature

Print Name

Address for Mail:

T

I declare under penalty of perjury under the laws of the
State of California that the statements above are true and
correct. .

Signed on e 19, in

Signature

Print Name

Address for Mail:




*Reside Together” Defined

"Reside together” means that two people share the same
living quarters. It is not necessary that the right to possess
the quarters be in both names. Two people may reside together
even if one or both have additional separate living quarters so
long as the two share at least one set of living quarters. Two
people do not cease residing together if one leaves the shared
living quarters because of illness but intends to return.

vs) nbie Tig i e 5 Dafinad

“Share basic living expenses” means that two individuals
both contribute to the total cost of their food and the cost of
utilities for shared living quarters. Two people need not
contribute equally so long as both contribute.

s e me e o ee oe e e S e e ame - s Sees e e e S e
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AMENDMENT TO Declaration OF
DOMESTIC PARTNERSHIP

I am filing this statement to change the mailing address
shown for me on the Declaration of Domestic Partnership
which I filed. The new address is:

I declare under penalty of perjury under the laws of the

State of California that the statements above are true and
correct. '

Signed on » 19 , in

Signature —_ Print Name

Address for Mail:




c. Form Statement of Termination

RS e EmE e S S S e S EE e e S e e e Gees e e e -

STATEMENT OF TERMINATION OF
DOMESTIC PARTNERSHIP

I declare under penalty of perjury:

and I are no longer Domestic Partners;

2. I mailed my former partner a copy of this Statement on
» 19 .2 I sent the copy of this
Statement to the following address: ’

I declare under penalty of perjury under the laws of the
State of California that the statements above are true and
correct.

Signed on ,» 19 , in

Signature

Print Name

Address for Mail:

1 Fill in the name of the individual who you declared was
your Domestic Partner on a Statement of Domestic Partnership.

2 Fill in month, day and year.



Be it ordained by the people of the City and County of San
Francisco:

Sec. 1. The San Francisco Administrative Code is amended
by adding Sections ##%.7, #%%.8, #%%,9, #*%_.10 and *%x%_.11, to
read:

Sec. #*#+%.,7 REAL ESTATE.

Any lease, rental agreement or other contract for the
use of real estate which uses the term #family” shall be
interpreted to include within a person’s family either a domestic
partner or an individual designated by the person. No agreement
covered by this section may put conditions on who the person may
designate except that no designation may be made if the person is
married. If the agreement includes within the term #family” the
parents, children or other blood relatives of a spouse, the term
shall also include the parents, children or other blood relatives
of a domestic partner or a designated individual.

Sec. ##**.8 FAMILY LEAVE POLICIES

(a) \'4 initions.

*Leave” means time off or any accomodation in hours or
scheduling. ~“Related Person Leave” is leave:

l. to care for a spouse or the child or the
parent of a spouse;

2. upon the death of a spouse or the child
or the parent of a spouse.

(b) Emplovers with Leave Policies

Any employer in San Francisco which allows employees (or any
Class or group of employees) related person leave must allow

employees the same kind of leave on the same terms for a Domestic
Partner.

(c) city contractors

Any contract in which Chapter 12B or 12C of the San
Francisco Administrative Code requires a non-discrimination
provision will also contain a provision requiring the contractor,
if it allows employees (or any class or group of employees)

related person leave, to allow employees the same leave on the
same terms for a Domestic Partner.

(d) Alternate Compliance.

10



Any employer covered by subsections (a) or (b) of this

Section may fully comply if it allows all unmarried employees to
name one individual and it allows all unmarried employees the
same leave as its related person leave for that individual.
An employer may require an employee to give the address of the
individual, but it may not require any other information. The
employer must allow employees to substitute one individual for
another and to make a new designation if the individual dies.

(e) Proof of Domestic Partnership.

Any employer covered by subsections (a) or (b) of this
Section may require its employees to submit proof of a Domestic
Partnership in the form of a written declaration of Domestic
Partnership, signed by both partners under penalty of perjury.
The Declaration shall be substantially the same as the form set
out in Sec. #**.6(a) of this code, deleting the *Warnings.” Any
employer who requires a Declaration as proof of a Domestic
Partnership must accept (but may not require the employee to
submit) a copy of a Declaration of Domestic Partnership which
shows that it has been filed with the County Clerk.

Sec. **.9 HOSPITAL VISITATION
(a) Patient Designation.

All hospitals shall allow any patient with whom visiting is
restricted to name those individuals whom the patient wishes to
allow to visit, unless:

1. No visitors are allowed: or

2 The hospital decides that the presence of a particular
visitor named by the patient would endanger the health or safety
of a patient or patients, or would endanger the primary
operations of the facility.

(b) Domestic Partners of Patients Who Do Not Make

If a patient with whom visiting is restricted has not made
the designation provided for in subsection (a), and if the
patient has not indicated that she or he wishes no visitors, the

hospital must allow the patient’s Domestic Partner to visit,
unless:

1. No visitors are allowed: or
2 The hospital decides that the presence of a particular
visitor named by the patient would endanger the health or safety

of a patient or patients, or would endanger the primary
operations of the facility.

11



{c) . Any hospital covered by
subsection (b) may require a person claiming to be the Domestic
Partner of a patient to submit proof of the Domestic Partnership
in the form of a written Declaration of Domestic Partnership,
signed by both partners under penalty of perjury. The
Declaration shall be substantially the same as the form set out
in sec. **,6(a) of this Code, but the “Warnings” Section may be
deleted. Any hospital which requires a Declaration as proof of a
Domestic Partnership must accept (but may not require anyone to
submit) a copy of a Declaration of Domestic Partnership which
shows that it has been filed with the County Clerk.

Sec. #**.10 RETALIATION.

No person who seeks the benefit of this chapter will be
discriminated against in any way for doing that. No person who
assists someone else in obtaining the benefit of this chapter
will be discriminated against in any way for doing that.

Sec. #%%.,11  ENFORCEMENT.
(a) Human Rights Commission.

This chapter may be enforced by the San Francisco Human
Rights Commission under Article 12 of the Administrative Code.

(b) ¢ivil Action.

This chapter may be enforced by a civil action. A complaint
to the human rights commission is not a prerequisite to y
enforcement in a civil action.

(c) Remedjes..
Any court which finds that this has been violated or will be

violated may use all the powers which it has to remedy or prevent
a violation.

12



(d) ZITime Limits.

Any action to enforce this chapter must be started no later
than three years after the claimed violation.

Sec. 2. Since the City of San Francisco itself is an
employer in the City and County of San Francisco, and since it
operates institutions of the types otherwise covered by this
ordinance, it is the intent of the Board of Supervisors that to
the full extent allowed by law, this ordinance apply with full
effect and force to the City and County.

MAC: fmb
PARTNERS/SFCode
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omnil Family Equit ordi £ 1989

Chapter 1 Preliminary Provisions

Chapter 2 Non-Discrimination Provisions
- Business Establishments
- Educational Institutions

Chapter 3 City Contracts

Chapter 4 Family Partnership License

Chapter 5 Supplementary Provisions

1 - PREL NARY PR S
Sec. 1 POLICY.

(a) It is the policy of the City and County of San
Francisco to eliminate discrimination that creates
or promotes inequities in the privileges and
benefits realized by family units. In adopting
this Ordinance, the Board of Supervisors
recognizes the diverse family units living within
the City and County of San Francisco. These
family units include, but are not limited to,
lesbian and gay couples and their children,
siblings or other blood relatives, married
couples, and any other combination of adults and
children who function as a family unit. The Board
of Supervisors recognizes the importance of
protecting these diverse family units from unequal
treatment and that a need for such protection
exists.

(b) It is the purpose of this Ordinance to require the
equal treatment of all individuals, regardless of
family status (as defined in Section 3 below), in
all business promotions, real estate transactions,
employment and educational opportunities. Should
the legislation of such treatment be found to be
preempted, it is the policy of the City and County
of San Francisco to encourage voluntary compliance
with the policies articulated by this Ordinance.

(c) It is the policy of the City and County of San
Francisco to eliminate discrimination based on
family status from all of its contracts,
subcontracts, franchises, leases, concessions or
other agreements involving real or personal



(d)

(e)

(£)

property. It is the intent of this Amendment to
eliminate discrimination based on family status
from any practice undertaken or employed by all
contractors or subcontractors with respect to its
employees or applicants for employment, including,
but not limited to, the compensation, terms, or
conditions or privileges of employment.

This amendment shall apply to contracts for the
purchase of goods and to contracts for the
provision of services.

In adopting the sections in this Ordinance that
provide for the establishment of Family
Partnerships, it is the intent of the Board of
Supervisors to recognize officially the family
units of non-married couples who reside in the
City and County of San Francisco.

In adopting this Ordinance, the Board of
Supervisors does not intend to infringe upon the
free exercise of religion as guaranteed by the
United States and California Constitutions.

Sec. 2 FINDINGS.

(To be supplied after public hearings.)

Sec., 3

DEFINITIONS.

As used in this Ordinance, the following words or
phrases shall have the meanings indicated:

(a)

(b)

The phrase "business establishment" means any
entity, however organized, which furnishes goods
or services to the general public. An otherwise
qualifying establishment which has membership
requirements is considered to furnish services to
the general public if its membership requirements
consist only of payments of fees or consist of
requirements under which a substantial portion of
the residents of this City could qualify.

The phrase "educational institution" means any
public or private institution including an
academy, college, university,; elementary or
secondary school, extension course, kindergarten,
nursing, professional, secretarial, technical, or
vocational school; and includes an agent of an
educational institution.

S



Sec.

(c)

(d)

(e)

(£)

(g)

1
(a)

The word "employee" means any individual employed
or seeking employment from an employer.

The word "employer" means the City and County of
San Francisco, any individual, firm, corporation,
partnership, or other organization or group of
persons however organized, located or doing
business within the City and County of San
Francisco, that employs personnel for salary or
wages, or any person acting as an agent of such an
organization.

The phrase "family status" means the state of
being married, not married, a family partner,
single, divorced, separated, or widowed.

The phrase "Family Partner" means someone who has
a Family Partnership License as provided in
Chapter 4 of this Ordinance.

The word "person" means any individual, person,
firm, corporation or other organization or group
of persons however organized.

Chapter 2 - NON-DISCRIMINATION PROVISIONS

BUSINESS ESTABLISHMENTS,

Prohibited Activity,

It shall be unlawful for any person to do any of
the following acts wholly or partially based on
family status:

(1) To deny the full and equal enjoyment of, or
to impose different terms or conditions upon,
the enjoyment of the goods, services,
facilities, privileges, advantages, and
accommodations of any business establishment;

(2) To make, print, publish, advertise or
disseminate in any way any notice, statement
or advertisement with respect to any business
establishment which indicates an unlawful
discriminatory preference.



Sec.

Sec.

Sec.

2 EDUCATIONAL INSTITUTIONS
(a) Prohibited Activity.

It shall be unlawful for any person to do any of
the following acts wholly or partially based on
family status.

(1) To deny admission, or to impose different
terms, or conditions on admission to any
educational institution;

(2) To deny any individual the full and equal
enjoyment of, or to impose different terms or
conditions upon the availability of, any
facility owned or operated by or any service
or program offered by an educational
institution.

(3) To make, print, publish, advertise or
disseminate in any way any notice, statement
or advertisement with respect to any
educational institution which indicates an
unlawful discriminatory preference.

3 EXCEPTIONS

Nothing in this Chapter shall be construed to
prohibit any act specifically authorized by the
laws of the State of California.

Chapter 3 - CITY CONTRACTS

1 AMENDMENTS

To comply with the intent of this Ordinance, the

following amendments shall be made to the San Francisco
Administrative Code:



(a)

(b)

(c)

(d)

(e)

(£)

(g)

Sec. 1

Section 12B.1 of Chapter 12B shall be amended to
include the words "or family status" following the
words " (AIDS/ARC)."

Section 12B.1l(a) of Chapter 12B shall be amended
by inserting the definition of the words "family
status," as stated in Chapter 1, Section 3(e) of
this Ordinance, between the definitions of the
words "Lessee" and "Sublease."

Section 12B.2(a) of Chapter 12B shall be amended
to include the words "or family status" following
both occurrences of the words "AIDS/ARC."

Section 12B.2(d) of Chapter 12B shall be amended
to include the words "or family status" following
the word "disability."

Section 12C.1 of Chapter 12C shall be amended to
include the words "or family status"™ following the
words " (AIDS/ARC)."

Section 12C.2 of Chapter 12C shall be amended by
inserting the definition of the words "family
status," as stated in Chapter 1, Section 3(e) of
this Ordinance, between the definitions of the
words "Sublease" and "Real Property."

Section 12C.3(a) of Chapter 12C shall be amended

to include the words "or family status" following
the words "AIDS/ARC."

c - FAMILY PARTNERSHIP LICENSE

QUALIFICATIONS

Any two residents of the City and County of San
Francisco may apply for and obtain a Family
Partnership License if they:

a. Are 18 years of age or older;

b Have no legal spouse;

C. Have had no other Family Partner within the
six (6) months preceding application, unless

the most recent Family Partnership terminated
due to the death of one Partner;



d. Pay a $35.00 filing fee; and

e. Execute the Declaration stated in Section 2
of this Chapter.

Sec. 2 LICENSING

(a)

(b)

For a Family Partnership to take effect, both
Family Partners shall execute the Family
Partnership license, to be supplied by the County

Clerk.

The Family Partnership License shall be comprised
of the following text:

FAMILY PARTNERSHIP LICENSE

r (Family Partner #1), declare that:

l. I am a resident of the City and County
of San Francisco;

2, I am 18 years of age or older;

3. I have no legal spouse;

4. I have had no other Family Partner
within the preceding six months,
(excluding Family Partnerships terminated
by death of one Famlly Partner),

5. J(Family Partner #2) is my sole Family

Signed under penalty of perjury this

Partner.

day of

» in the City and County of San Francisco.

(Signature of Family Partner #1)

» (Family Partner #2), declare that:

l. I am a resident of the City and County
of San Francisco;

2. I am 18 years of age or older;

3. I have no legal spouse;

4. I have had no other Family Partner
within the preceding six months,
(excluding Family Partnerships terminated
by death of one Family Partner),

5. (Family Partner #2) is my sole Family

Partner.



Signed under penalty of perjury this day of
, in the City and County of San Francisco.

(Signature of Family Partner #2)

Signature of County Clerk

(c) The Declaration must be witnessed by the County
Clerk.

(d) Upon execution of a Family Partnership License,
the County Clerk shall affix to the License the
Official Seal of the City and County of San
Francisco and shall issue the original License to
the Family Partners, retaining a copy for the
Clerk's records.

(e) The filing fee for issuance of a Family
Partnership License shall be dedicated to
organizations and services for preventing and
remedying instances of domestic violence. A
portion of these funds will go to organizations
and services that focus on such violence within
the lesbian and gay community.

(f) Duplicate copies of Family Partnership Licenses
will be issued by the County Clerk for a fee of
-

Sec. 3 EFFECTS OF LICENSE

(a) This License may be used as proof that a Family
Partnership has been established and as proof that
either Partner is a member of a Family
Partnership.

Sec. 4 FAMILY PARTNERSHIP RESOURCE MATERIALS

Upon issuance of a Family Partnership License, the
County Clerk shall provide the following resource
material to the Family Partners:

- Introduction to rights created/not created
by this License

- Forms and Information on Durable Powers of
of Attorney (Financial and Healthcare)

- Living Together Contract Information

- Will Information

- Conservatorship Information



Sec.

5 DISSOLUTION

(a)

(b)

1E)

(a)

A Family Partnership may be dissolved by either
Family Partner.

To dissolve a Family Partnership, either Family
Partner must:

1 Execute and file a Declaration of Dissolution
as provided by subsection (c) of this
section;

ii. Pay a filing fee of §$ ; and

iii. Notify the other Family Partner by
delivering, or having delivered, a copy of
the Declaration of Dissolution to that
Partner's residence.

The Declaration of Dissolution of a Family
Partnerships shall be comprised of the following
text:

I, (Family Partner #1), have been in a Family
Partnership with (Family Partner #2). I hereby
dissolve this Family Partnership.

I understand that dissolution shall not take
effect until a copy of this Declaration has been
delivered to my Family Partner, and Proof of
Service has been made to the County Clerk.

(Date) (Signature)
Proof of Service may consist of either:
1 Registered Mail Receipt;

ii. Affidavit from Process Server; or

iii. Personal oath.



Sec.

Sec.

Sec.

h |

2

3
(a)

(b)

(c)

DISCRIMINATORY EFFECTS OF PRACTICES

Any practice which has the effect or consequence
of violating any of the provisions of this
Ordinance shall be deemed to be an unlawful
discriminatory practice.

LIABILITY

Any person who violates any of the provisions of
this Ordinance is liable for each and every such
offense for the actual damages, and such amount as
may be determined by a jury, or a court sitting
without a jury, up to a maximum of three times the
amount of actual damages but in no case less than
$1,000, and such costs and attorney's fees as may
be determined by the court. In addition,
exemplary damages may be awarded.

ENFORCEMENT
Rj s Commi io

Any person who believes that he or she has been
discriminated against in violation of the
provisions of this Ordinance may file with the
Human Rights Commission a request to have the
Commission investigate and mediate his or her
complaint under the provisions of the
Administrative Code of the City and County of San
Francisco.

Civil Actj

Any aggrieved person may enforce the provisions of
this Ordinance in a civil action.,

Equitable Relief.

(1) Any person who commits, or proposes to
commit, an act in violation of this Ordinance
may be enjoined therefrom by any court of
competent jurisdiction.

(2) Any action for equitable relief under this
subsection may be brought by any aggrieved
person, by the District Attorney or by the
City Attorney.



(d) Bar.

A complaint to the Human Rights Commission is not
a prerequisite to the filing of a civil action
under this Section. The pendency of a complaint
before the Human Rights Commission shall not bar
any civil action under this Section, but a final
judgment in any civil action shall bar any further
proceedings by the Human Rights Commission.

Sec. 4 LIMITATION ON ACTIONS

Judicial actions or requests to the Human Rights
Commission under this Ordinance must be filed
within one year of the alleged discriminatory act.

Sec. 5. NONWAIVERABILITY

Any written or oral agreement which purports to
waive any provision of this Ordinance is against
public policy and void.

Sec. 6 SEVERABILITY

If any part or provision of this Ordinance, or the
application thereof to any person or circumstance
is held invalid, the remainder of this Ordinance,
including the application of such part or
provision to other persons or circumstances, shall
not be affected thereby and shall continue in full
force and effect. To this end, the provisions of
this Ordinance are severable.

Sec. 7 APPLICATION TO THE CITY AND COUNTY OF SAN FRANCISCO

All the provisions of this Ordinance apply to the
City and County of San Francisco.



TESTIMONY OF CLINT HOCKENBERRY ON DOMESTIC PARTNERSHIP
LEGISLATION BEFORE THE S.F. HUMAN RIGHTS COMMISSION
MARCH 7, 1989

My name is Clint Hockenberry. I am the Administrator of the
AIDS Legal Referral Panel, a project of Bay Area Lawyers for
Individual Freedom in partnership with the Volunteer Legal
Services Program of the Bar Association of San Francisco. We

have 350 volunteer attorneys who provide free and low cost legal
services to persons with AIDS and ARC.

I have come here tonight as an individual who has worked on
over 5000 AIDS legal cases over three and a half years. More
than half of those cases involved hospital wvisitation
authorizations, durable powers of attorney, and wills. I am also
here as a man who was married to a woman for five years and who
has been lovers with a man for fourteen years.

First of all, I want to thank you for the opportunity to
address an 1issue of great importance to thousands of San
Franciscans. I commend the authors of the several "domestic
partnership" proposals for their constructive and creative ideas.
Although I have specific reservations .regarding each of the
approaches, I believe the dialogue to date has been helpful in

focusing attention on a systemic form of discrimination: marital
status discrimination.

Many of us, especially in the Lesbian and Gay community,
hunger for some sort of legal recognition of our relationships
and legal protection for our relationships. We simply want the
law to reflect the realities of California life and to protect
those "significant others"™ who are closest to us. In today's
California meaningful relationships are not defined by blood or

marriage, but by love, trust, and understanding. We are becoming
a state of nontraditional households.

Nevertheless, marital and nontraditional family status
discrimination is pervasive. Marital status discrimination can
occur in a host of 1legal areas: child custody cases,
conservatorships, intestate succession, contractual obligations
under a meretricious spouse theory, immunity from testifying
against one's spouse, survival of a right of action for wrongful
death, the ability to file 3joint tax returns, preferential
visitation privileges in prisons and hospitals, educational
benefits, housing and residential zoning restrictions designed to
exclude households of two or more unrelated individuals, social
security survivor benefits, family health insurance plans, and
numerous other places. Unfortunately, the California legislature
and the Governor--not municipalities--have power to remedy many
of these areas of marital and family status discrimination.



A critical question becomes how far a local government may
push without state or federal laws preempting the legislation. I
believe it 1is irresponsible to promote a constitutionally
infirmed proposal if there is a reasonable likelihood that state

or federal 1law will preempt the municipality's ordinance. The
broader the attempted sweep of local protection, the greater the
chance for federal or state preemption. I believe this 1is a

central weakness in the National Gay Rights Advocates proposal,
"Omnibus Family Equity Ordinance of 1989."

The reverse side of the coin 1is also true. Carefully
crafted, specific provisions in any proposed piece of domestic
partnership legislation will more likely escape state and federal
preemption problems. Nevertheless, those specific provisions
must make a qualitative difference in the lives of the people it
is intending to protect. I believe this is an inherent weakness
in Supervisor Harry Britt's "Domestic Partnership" legislation.

None of the 5000 AIDS and ARC clients I have served over the
last several vyears would have benefited from the specific
provisions of the Supervisor Britt proposal. I will take the
major provisions one by one in order to highlight my concerns.

. Real Estate (Sec. ***_7): People with AIDS and their
partners frequently experience conflicts with their landlords in
two areas: 1) when the tenant wants to move the partner into the
apartment to care for him or her and the landlord refuses, or 2)
the Person with AIDS dies and the partner, whose name is not on
the lease, wants to continue to reside in the rental unit against
the landlord's wishes. Neither of these frequently encountered.
situations is addressed by the proposed legislation.

The proposed protections of Section .7 are triggered only
when there is a lease "which uses the term 'family'." I have yet
to read such language in a lease. But if in some leases there is

that language, landlords will simply delete the use of the term
'family.'

. Family Leave Policies (Sec. ***,8): The AIDS Legal
Referral Panel has not received a single complaint in the 1last
several years involving bereavement leave for partners of
deceased Persons with AIDS. Some companies have voluntarily
redrafted their bereavement leave policies to include domestic
partners. Other companies provide the leave as a matter of
course. Most other companies have no written bereavement
policies but routinely grant such leave when the need arises.

In contrast, the AIDS Legal Referral Panel has received
perhaps a half dozen complaints over the last several years from
caregivers of Persons with AIDS. Often these caregivers are
forced to choose between their jobs or their relationship. None
of the companies involved had any caretaker policy for any
employees, not even those who are legally married.



. Hospital Visitation (Sec. ***_,9): California is one of
forty-two states that empowers a competent adult to make health
care choices in advance of incapacitating injury or illness. If
a domestic partner is appointed the "attorney-in-fact" under a
durable power of attorney for health care, the domestic partner
is given first preference to visit the patient in a hospital.

Use of the durable power of attorney for health care is

widespr ead. Social services personnel, nursing staff,
physicians, and patient advocacy groups routinely distribute an
eight page form by the California Medical Association. The

instructions are plainly written, and it does not take an lawyer
to fill out a durable power of attorney for health care. Equally
important, a "dpa" not only permits the agent [or par tner] into
the hospital room, but also allows the agent to make fundamental
medical treatment decisions on behalf of the principal.

In the alternative, any California resident may execute and
have notarized a one paragraph hospital visitation authorization.
The AIDS Legal Referral Panel uses the following language:

"I, + a resident of the City and County of San
Francisco, California, do hereby give notice and authorize that,

if any injury or illness, or any incapacity through any other
cause necessitates my hospitalization or treatment in a medical
facility, it is my wish that [Partner] be given first preference
in being admitted to visit me in such facility, whether or not
there are parties related to me by blood or by law or other
parties desiring - to visit me, unless and until I freely give
contrary instructions to competent medical personnel on .the.
premises involved." ‘ '

Because of greater acceptance and distribution of these
legal documents, the AIDS Legal Referral Panel has only
encoun tered scattered problems = in partners' access to
hospitalized patients. None of the situations we experienced
would have been addressed by the proposed domestic partners
legislation.

The first case involved a lover of eight months where the
sister of the Person with AIDS held a two year old durable power
of attorney for health care. Pursuant to that power she barred
the 1lover from the hospital room. Luckily in this case the
Person with AIDS awakened from a coma and requested to see his
lover. That gave the AIDS Legal Referral Panel attorney the
leverage to claim a partial revocation of the dpa regarding the
partner's hospital visitation. But this situation illustrates
the possible conflict between a state authorized durable power
and a local ordinance that authorizes partner visitation.

In two other situations, the "lovers" of incapacitated
Persons with AIDS contacted the AIDS Legal Referral Panel office
alleging the families had barred their visits. Curiously, in
both these cases family members themselves also contacted the
Panel office to complain that the "lovers" had looted the PWAsS'
estates. 1In both cases the alleged "lover" relationship had been
of short duration and had begun after the AIDS diagnosis.

Finally, 1in several other circumstances friends had
intervened through use of durable powers of attorney to restrict
(but not bar) . visits of roommates to hospitalized patients with




AIDS. The friends had alleged the roommates had stolen objects
and cash from the weakened Person with AIDS.

I do not believe in any of these half dozen hospital
visitation cases that the proposed local ordinance would have
made any difference. The popularity of durable powers of
attorney for health care, the relative ease in obtaining and in
filling out these documents, and the fact that dpas cover medical

treatment as well as visitation--all suggest that this particular
provision is unnecessary.

= Filing Declarations of Domestic Partnership (Sec. **.4)
[see also National Gay Rights Advocates "Family Equity
Ordinance," Chapter 4]: Both Supervisor Britt's and NGRA's
proposals contain sections on registering a declaration of
Domestic Partnership with the County Clerk. As currently
drafted, there are no confidentiality or privacy protections of
this information. Anyone has access to this public document.

My heightened concern on the need for privacy protections is

the result of hearing one horror story after another. I have
spoken with eleven San Franciscans over the last two weeks who
have 1lost their health insurance. Insurance companies had

dropped entire health care plans; employers had switched
carriers; or individuals or small businesses were no longer able
to afford skyrocketing premiums. If insurance companies [or
employers or prospective landlords...] have access to domestic
par tnership information, then gay men and lesbians could very
easily become victims of sexual orientation discrimination.

For example, the City and County of San Francisco 1is
powerless to prevent discrimination by insurance carriers.
Pretextual reasons can always be invented to deny an insurance
application. Sadly, the State Insurance Commissioner has
traditionally not attempted to regulate the insurance industry.
Therefore, if an insurance company accesses the County Clerk's
"public" records, no gay San Franciscan--seropositive or HIV
negative--will obtain insurance.

I strongly recommend safeguards be added to any legislation
in order to guarantee that these public documents be opened only
on court order. I further suggest that a warning precede any
declaration alerting the couple that information contained in a
domestic partnership declaration may result in discrimination.

Overall I favor the more generalist approach of the National
Gay Rights Advocates "Omnibus Family Equity Ordinance of 1989."
Nevertheless, I would suggest a thorough examination by the City
Attorney's Office into the 1issues of state and federal
preemption.

I also want to express my admiration for Supervisor Britt,
Supervisor Nelder, and attorney Matt Coles for their leadership
and vision in the arena of domestic partners legislation.

I finally want to thank the Human Rights Commission for this
opportunity to discuss issues of vital concern to me and
thousands of other San Franciscans.



