
# >

SiHE>SKX MiHEIAGB

"bjr

Cliat Haekenbarry

Gaaruatawii UaiTersity Law Caater

.Mu U 1 r S3? J

Sax DiseriBiimatian Saaiaar
iTiguat 13, 1979



clTil rl^ts tkc«at«]i Imerlaav at ita aara* Siaaa

Laabiaaa aad Gay Maa ara am aff:ramt ta tka tzaditiamal ways awr saaiatj

paraairas samalltyy saxual ralas, saaial ralatiamskips, familyaakisTa—

mamt ami. kappimass^ amy akami^s im tka Imariaam lacal systam rai:ari.imc

saxiaal ^^t^cnnnM^disarimimatlam will kara a iiraat impaat mpam attitmiimal

marms* x

OiYS AHD TRiBITIONAL ITTITimES; NO NUKES
,

Gay iamamds far saaial aqmality asaamlt tka samatity af tka mmalaar

family simaa kamaaazual aats ara mat praaraatira* Hamasazoal acts ara

prima faaia "aaitms imtarrmptust** wkiak aamsaqmamtly akallam^s tka

trailtiamal maral jmstifiaatiam far sazwl aatiyity, Hamasaroal aatirity,

lika tkat af pramarital ar aztramarital katarasazaal aatirity^ is samiammai.

im part baaamsa sazmal aatiyity is rasarrai. far tka pmrpase af baarim^

akiliram witkim wailaak* Im aamtrast* Lasbiams ami Gay Mem, ami tka

sa-aallai "svimfimc simi^la'' katarasazmal, affirm tka play ami plaasura

imralTai im sazuaL aatirity* Simemlarly,. kawarar^ kamasazmals saparata

famala ami mala amatamy sa tkat a wamam is mat iapamiamt am a mam, ar

a mam iapamiamt am a wamam^ far sazmal fulfillmemt. Saxsally, as wall

as amatiamallyy '^a wamam witkamt a mam is lika a fisk witkamt a biayala,**

ami Tiaa rarsa*

Gays iaramamtiaiza tka saz aat fram its 7iatariam mmiarpimmimcs ta

maka a sazmal emaaumtar part af ksmam azpariamaa, mat tka i^aal af kmmam

axpariamaa*^ Naitkar Lasbiams mar Gay ^m azekamca raws af atarmal^.

faitkfml laTS bafara tkay iisaarar- tkair sazmal aaapatibility^ Trailtiamal

sazmal Talmas acmimst pramarital saz ara maamimirlass wkam appUai ta a
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Itfallj pr««lu4«4 fr*B naxrlac* bj a kataraaazvallj iaalBatad

saalatj*

Jl gtLj llfastjla^ Imdabtad ta tka vamam's naTamaiit^ affars altaraatlra

rala sia4als af vkat it Maaaa ta ba a aam ar wkat it aaaaa ta ba a waBaa*

Dirarsltsr aaaac Bala ami. faaala gajm daBaiiatrataa kav iaaaaazrata ataraatypas

aam ba« Wkatkar a aam iraaaaa la laatkar, flaaaal, LaCaata,. pia-atripa ar

ixacr wkatkar a waaaa ia batak ar faaaa^ {*-7* kafiaa "aaaaallaa" aad

"faaiaiaa" ia tkair awa taxas aad aat aaaaaaarilj aa katairaaaxoaX aaaiaty

diatataa* la affariac altaraatira aadala, Laabiaas aad Gay Kaa akallaafa

kataraaaxaal aaaiatj ta raaxaaiaa Ita awa iaflaxibla aax rala dafiaitiaaa*

Far axaapla^ tka traditiaaal akarp diatiaatiaa batwaaa aaaaaliaa aad faaiaiaa

kaa aaatribatad ta auppraaaiaa af kaaaaaxaal aad biaaxaal ar^aa tkat aaat

paapla at aaaa paiat ia tkair llraa axpariaaaa* Laaa ri^^idit^r ia dafiaiac^

aax ralaa aaj aaable iadiridaala ta raaacaiza dafreaa af kaaaaaxaality

aad kataraaaxaallty ia tkaaaalraa witkamt tka cmilt ar atipui af baiac

tkaafkt aaxaal "daTiaata**.

It tinizac&ira ia aat aarpriaiac tkat fay rifkta adraaaay ia aat witk

diataia^ by aaay aafaaata af aaalaty^, Saxual aiaaritiaa, wkatkar kaaaaaxaal^
biaaxaal 9 ar traaaaaxaal, faatar apaa diaauaaiaa af **aaxtiality" ia feaaral*

^ Traditiaaal kataraaaxaal aaraa aad ralmaa peetfiA alaajJif^^^Maxa&iaad ia

aaajaaatiaa witk aay akaafaa ia attitada tavard L^biaaajaad Gay Maa* \
A-t '''Ay\-£n^-t

ijy o^yv\ yO^C^ cu^Jl f

BEUTIOBSHIPS

HaaaaaxQality ia aat aaly aaraal kaaaa bakariar^ baiaf: fay aaa lead

ta a folfilliaf: ralatiaaaklp* 1 aaa'a ralatiaaakip witk aaatkar aaa

aaa kara tka aaaa eaaplexiaa aad aaaplaxity aa aay kataraaaxaal ralatiaaakip;
twa Laabiaaa aaa axpariaaaa tka f-oll raafa af kaaaa eaatiaaa tkat attaata

tka atability af tkair altaraatira lifaatyla.



aamj similjLritiM •f and katarasaxaaX ralatiaa^

skips t I'b is iatsrsstisc ts msts ssss sf tksir diffsrsmsss* 0ms aajsr

differsmse is tks ability sf fay ssmplss ts ssaaramisats spsmly #m vkat

sask psrssm is fsslimc* STsm if sf m kifkly "prirats" matars (i*s^» sszaal

psrfsrmamss)•

» • «[Ti^s abysmal laslc sf kmswlsdfs sf asm by vsaem amd sf
vsmsm by asm sksmld ssmstamtly stimmlats ssisammisatiTS
imtsrskamfSy partismlarly if tks asm amd wsasm ars partmsrs;
im a ssmaittsd rslatismskip*. Ikt^ tkis pattsrm sf sseoramisatiTS
imtsrskamfs was mstably prsssmt im ssmaittsd ksswssxaal, mst
kstsrssszmalf relatismskips, srsm tksmfk tks ksasssxmal par^srs
alrsady kad tks iaasdiats adramtafs sf imtrafsmdsr sapatky*®

By msssssity a saas-sex ssmpls must alss address tks sarefml dslimsatisms

sf respsmsibilitiss tkat are sftsm mmsxplsrsd witkim traditismal kstsrsssztial

aarriafss* Labsr witkim a family mmit is ssamsmly diridsd asssrdimf ts

fsmdsr* VHnsrs tksrs is meitksr a kmsbamd msr a wifs^ kswsTsr^ tks

kisrarskisal amd patriarskal ssmsepts sf tks kusbamd as prstsstsr, bread*

wimmsr, amd ksad sf tks ksmssksld, amd tks wife as mstksr, brsadbaksr,
fri'*amd keeper sf tks ksussksldy are imapplisabls* ^srs bstk partmsrs ars

wearimf tks pamts im tks family, tksre is messssarily frsater sqmalit^r,

szpsriaemtatism, amd skarimf sf tasks witkim tke relatismskip*

Ssz rsle refiasmtatism witkim a traditismal ksterssszual relatismskip

is asst TiTidly illustrated by tke plifkt sf tke"kappily" married ksusswife.

Bermard,^ im "l^arriafs: Hera amd His,*^sbserTS8 tkat tks differsmss im tks

wsrk sf ksusswiTSs amd tksir kusbamds STsmtually kas aliematimf sffssts

sm tksir relatismskip» Orer tks years tks kusbamdU ksrizsms sxpamd as

tks wife's esmtrast, witk tke restilt tkat tks ksusswife is suseeptibls

ts psyekssss amd a keifktemsd semas sf pswerlessmess^ Bermard tksm asks:

wky ds wsasm aarry at all?
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» • » Tkere la a vida Tmriaty af raaaaas: aBaaaipatiaa
fraa tka paraatal kaaa; babiaa; prasaara af saaial axpaata-
tiaaa; tka abaeaaa af amy battar altaraatlraa*

Tka raal quaatiam la mat wky da yamm^ waaam narryy bat
Im tka faaa af all tka aTldamaa, da aara marrlad tkam mmaarxled
vaaaa rapart tkaaaelrea aa kapp^ la, Im faat, tkay da (ale)*

Tka amaaaly aay ba azplalmad by tka faat t^t kappdlmaaa
la Imtarpretad Im taxaa af aamfaralty*. Tkaaa vka da mat
aaxry ara aada ta feal fallxiraa* Eaaapa fras balmc "am aid maid"
la ama daflmltlam af kapplmaaa*

Suak aamfaralty ta tka marm af marrlac^ la mat maraly loipaaad
fram tka amtalda*. Wamem kare Imtarmallzad tka marma preaarlblmc
aarrlafa* Imd slmaa marrlac^ la aat up aa tka s-aamma bamtna af
llfa far waaem^ tkay Imterprat tkalr aaklaraaamt af marrlai^
aa kapplmeaa, ma mattar kav timkappy tka oarrlaca Itaalf may ba*
'I am married, aa I mat? Tkarafara, I aoat ba kappy*.*

Imatkar way ta ezplalm tka amamaly af dapraaaad, pkabla,
amd payakala^aally dlatraaaad wamem repartlm^ tkaaaalrea aa
kappy aay ba tkat tkay ara Imtarpratlm^ kapplmasa Im taxma
af adjmataamt* Tka married vaaam kaa auppaaadly adjuatad
ta tka daaamds af marrlaca; ska la raaamallad ta tkam* Ska
Imtarprata kar raaamalllatlam as kapplmasa, ma matter kav ^mmak ska la payimjr far It Im tarma af payakalairlaal dlatrasa*^

Im aamtraat ta tka "kapplly" married ka^isavlfa, Barmard mataa '*tka

bamlsn affaat af aklldlaaamasa" am katarasaxual aamplea* iltka-o^k dlraraa

la mara aammam amaac aklldless eaaplea baaauaa It Is psyakalaclaally amd

amatlamally easier If tkara ara ma eklldram, amd tka flmamalal biirdam am

tka kmabamd Is tkaraby leas amaraus, aklldless marriages tkat da surrlTe

ara kappler tkam marriages vltk akildram* Matkars far mare tkam aklldless

wires find marriage restrictlra; sllgktly fewer are kappy. Far mare

matkars repart problama in tka marriage; aamsiderably fever rapart

aatisfaatlam im tka marital relatlamsklp; amd mare feel dissatisfied

wltk tkaaaalrea*. Imamg knsbanda, mere fatkars felt marriage ta ba

restrlatlra, amd mere rapartad prablaaa* Tviea as many fatkars aa

aklldlaaa mam felt dissatisfied wltk tkemsalraa; tkrae times as mamy,

Imadaqxjate.®
Tka relatlamsklp batvaem a wife amd kuaband im a aklldless narriagm
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is rs^klj aiials^tis ts tluit sf tvs komssexaal Isrers* lltksiii^ ressarsk

ijits Iss^-tsrai Lesbiam aad. Gay sale ss^ples is alasst asaezisteal/^ it is
safe te kypetkesize tkat separatisa is msre esnBiem aaeac ksaesexual Isrsrs

(as witk keteresexaal skildless esmples) bat tkat §a,j relatismskips tkat

ie sarriTe kre kappier tkaa keteresezoal siarriaces witk ekilirem* Fsr

skililess esaples, bstk keters- and ksnssexualr kappiaess aast be defiaed

differeatlj tkat a statiea vacea, little lea^e aad tke P.T*!. Ckildless
A

seaples will fiad perssaal satisfaetiea ia tke relatieaskip er will

disselre tke relatieaskip. Oae eleaeat tkat aay eoatribute te a greater

sease ef kappiaess aaeaif ekildless eeaples is tke fast tkat betk partaers

asuallj verk eatside tke keae aad skaore tke keusekeld tasks mere eqaallj^

tkaa tkeir ekild-rearia^ eeaaterparts.

ROOTS

Tke reets ef sexual prefereaee diseriaiBatiea, as well as tke ericias

ef reader diseriaiaatiea, may lie less ia "keteresexisa" aad "sexisa** aad

sere ia seeiety's attempt te easure familial karaeay. Seldea Justified

ia terms ef preserriai^ familial karmeay as is eftea tke pretext fer diseria^

iaatiea a^aiast weaea, gay relatieaskips are deaied legal reeegaitiea te

a large exteat because tkey are bielegieally iaeapable ef begettiag

effspriag. Heaesexual "eriaes agaiast mature" esseatially are "eriaes"

because tkey tkreatea tke surriral ef tke fami ly aaae* Tkese ebserratieas

are supperted by aa exaaiaatiem ef cases where states kare refused te issue

marriage liceases te Lesbiaa aad Gay Bale ecuples.



SAMB-SEX MiEBllGB

ItorljiC* betweem a«iibera •t tke saaa sex is aet lexB.117 reeeeaized ia

aaj iBerieaa jarisdietiea* Seae states like CalifM?ais. kare desicaated

aa3:riacs as a perseaal rel&tiea arisiair eut ef a eiTil seatxaet betve«i
<s ®a aaa aad a veaaa^ Otker states kaTe explieltly barred same-sex aarriai:e«

i. aaabeir ef eeart ekallea^s ia tke early 1970's spearkeaded iasreased

leffislatire atteatiea te state marriafe lavs*. Uaifermly* tke eearts kad

dismissed ari^eats tkat tke abseaee ef aa express statatery prekibitiea

afaiast same-sex aarriafes iadieated le^islatire iateat t# aatkerize suek

aarriacss* Nerertkeless, maay eases extelled tke yirtues ef tke marriai^e

iastitutiea^ iaeludia^ a 1942 TTaited States Supreme Ceurt deeisiea wklek

affirmed marriage as "eae ef tke Tsry basis eiril rii^ts ef maa" (sis)*®
Tke Supreme Ceurt reiterated tkat "amea^ tke deeisieas tkat aa iadiridual

may make witkeut uajustified ^yerameat iaterfereaee are perseaal deeisieas

'relatiac te marriafe* Clarified lefislatiye direetioa sueeessfully

preempted possible judieial exteasiea ef tkis fuadameatal rifkt ef marriafe

te kemesexuals*

Lefislatiye aetiea was uadeubtedly eyerkill* Leaial ef a marriafe

lieease te twe vemea er two mea was eeasisteatly keld ast te yielate tke

Ceastitutiea, tkat ia effeet tkere vae ae eeastitutieaal rifkt for tve

kemesexuals te marry eaek etker altkeufk tke same * fuadameatal * rifkt was

reeofaized for lefally eempeteat keteresexuals* Ckalleafes te tkis

judieial iaterpretatiea kaye beea based at yarieus times ea tke first,

eifktk, aiatk, aad feurteeatk amea^eats te tke TJaited States Ceastitutiea,
as well as tke proposed Equal Rifkts ImeadBeat* Siaee tke Equal Preteetiea

Clause ef tke Feurteeatk imeaimeat kas beea arfued by plaiatiffs ia ail.:

eases, it will serye as tke yekiele for studyiaf same-sex marriafe*
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THE EQITAL PROTBCTIOH CLiUSE

ITrnder tke Fo^teemtk Eq-aaX Pr«tC€ti«A Cla.Ha« tke Supr«a«

C«iirt iiemtlfiad areas fer strlst jtidieial seratlay hj askla^ tve qiaestiems:

1) vas a snspeet elassifieatiea preseat?^ad 2) was a "ftaAaaemtal" ri^t

iarelTsi? Vkile states were net prekikited frea eaaetisc lefislatiem

tkat affeeted seae peeple dlffereatly frea etkers, states eenld justify

tkat dlfferemtiatiea emlj if tka differeat treataeat kere a ratieaal

relatieaskip te a peraissikle eeastltutieaal purpese CDaadridjge t* Williaas.

397 II.S. 471 (1970)).

Gradually tkis staadard ef reriew skaac^d* la Reed t. Reed. 404 ir*S»

T1 (l97l)f tke CsTirt eauaeiated a staadard ef sukstaatial relatieaskip te

a peraissikle ifereraaeat purpese. la Craig t. Berea. 429 190 (197^),
tke staadard was uarrewed te a sukstaatial relatieaskip te aa iapertaat

(aet just peraissikle) gsreraaeat purpese. Fiaally, tke disseat im Ta.'kim

t. SkeTia« 416 TT.S. 351 (l974) prepeuaded a restrietiTS stausdard ef

reriew wkere a state kad te prere a aeeessary relatieaskip te a eeapelliag

gereraaeatal purpese kefere it eeuld '*deay te aay persea witkia its

jurisdietiea tke equal preteetiea ef tke laws" XCV i1.

Tkese reseat deeisieas estakliskiac tke staadard ef rewiew fer geader-

kased diseriaiaatiea eases eeuld ke exteaded te sexual prefereaee diseria-

iaatiea eases as well. Irtkur Silrersteia ia "Ceastitutieaal Ispeets ef

tke Heaesexnal's Rigkt te a Marriage Lieease'^xaaiaed wketker sexual

prefereaee eeuld ke lakeled as a suspeet elassifieatiea, sad, if se, wketker

kemesexuals kare a fuadaaeatal ri^t te aarry.

Silrersteia iaitially ideatified fire features wkiek ke tkeerized

were faeters ia tke Ceurt's deteraiaatiea ef a elassifieatiea as "suspeet".

First, elassifieatieas kased ea attrikutes wkiek are iakereat ia tke

i



/ ®isdiTidu&l and bejaad ker/kis ••mtral are aftea fetod te be easpeet*

Seoeadf^ grmupm wkiek are rietlma ef suspect elassificaticR are frequemtlj ^

(S> .
« <«Ti«TUii*'h Mtls^nn-i-fMii AAAtav** isub;ject8 ef derefaterx stereetxpes. Tkird, a suspect classificaticA cccursi

frequeatlx ia areas wkere ecaduct skeold lecieally be a aeutral facteri
Feurtk, freups feuad tc be tar^ts ef suspect classifieat lea kare usuallj | ■* ^

\

I
-beea deaied access te tke peliticaX precess*"^ lad last^ ^eups affected | '_< r

® \\
by suspect classifieatiea kare a kistery ef uajustified uaequal treatment* | •

lltkeu^k tke Ceurt ceatiaues te take eaek ease as it arises witkeut

articulatiac its reaseas fer subjectia^ a particular classifieatiea te

strict scrutiayy Silyersteia eeacluded tkat tkese fire features peiat

te tke ezisteace ef a suspect classifieatiea*

PTINIUMEIITIL IHTEREST
1 -C ' A

Tke secead part ef tkis tve-tier test is tke rececaitiea ef a basic

er fuadaaeatal iaterest* Siaee "[t]ke Feurteeatk laeadmeat makes ae

dDatteapt te ea-uaerate tke ri^ts it was designed te pretest tke

Ceurt kas kad te derelep its defiaitiea ef "fuadaaeatal" ea a case by-

ease basis* Regarding aarriage^ tke Ceurt kas specifically stated tkat

tke "freedea te marry kas leag beea recegaized as ene ef tke Tital personal

rigkts essential te tke orderly pursuit ef kappiaess by free iaen(sie:)'*'
Tke Ceurt, kewerer, kas limited tkis fuadaaeatal rigkt te keteresezuals*

Tke rigkt te marry kas always been cireuascribed by tke legal

eeapeteaey ef eae er tke etker ef tke parties te a marriage eeatract*

Marriages kare beea iayalidated because ef affinity® age,® mental

V-

capacity,^ iasaaity, disease,® er criminal cenTictiea*® Denials ef

marriage licenses tc miners, fer ezataple, kare beea based ea tke inability

ef adeleseeats te eenseat* Similarly, marriage restrietiens beeause ef
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an imdiTidtuil's memta.1 retariatl«m kare besii Jmstifiad iji terns sf tks

laslc sf ssBsent as well as eTerridls^ state interest in prsTentinf
of (S)keritable diserders and. rednein^ tke nonberAwards ef tke state

Indlridml Lesbians and Gay Men^ en tke etker kand, are lesallx

eapable ef narriac** Onlj wken kenesexoals desiire te narry eaek etker

is any prekibitien inrelred* Betk parties are able te eensent te tke

eentraet; ne eentinuinc state b-orden dne te kereditary diserders ef

effspring is ar^oable sinee kemesexual eenplen de net reprednse^ Eenesexuals^
etkerwise able te perfem fully en a eentraet^ are unable te enter inte

a narriafe eentraet beeause tke subjeet natter is net a narriage*

Despite epiniens te tke eentrarj^^ tke eempeteney ef tke indiTiduals' seekini:

te narry is net at stake# Tke Ceurt in Jenes r# Hallakan® ebserred:

In substanee, tke relatienskip prepesed by tke appellants
dees net autkerize tke issuanee ef a marriaire lieense beeause
wkat tkey propose is net a marriase#

Tke Supreme Court taekled an analogous situation in 19^7 wkere a

Virginia statutory sckeme prerented marriages between persons solely en

tke basis of raeial elassifieatiens# Tke state argued tkat its antimiseege-

nation statutes did net Tiolate eenstitutienal prekibitions against raeial

elassifieation beeause tke statutes affeeted betk raeial groups equally#®^
Tke Court, kewerer, subjeeted tke Virginia statute to tke Feurteentk inendment's

rigid serutiny to deeide tkat ne legitinate orerriding purpose independent

ef inridious raeial diserimination justified tke raeial elassifieation#

• • • Te deny this fundamental freedom (te marry) on so unsup-*
portable a basis as tke raeial elassifieatiens embodied in
tkese statutes, elassifieatiens so direetly subTorsire of tke
prineiple ef equality at tke keart of tke Feurteentk Imendment,
is surely te deprire all tke State's citizens of liberty
vitkout due process of law# Tke Feurteentk Imendment requires
tkat tke freedom of ekeiee to marry net be restrieted by
inridieus racial discriminations# Under our Constitution, tke
freedom to marry or not marry, a person of anetker race resides
witk tke indiridual and eannet be infringed by tke State

resi<
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appelluits im SiJU^r t* Har^rmiaeA tka arj^oneat tkat tke

raaial alaaaifiaatioa la laTiar aad Pcrea vaa aaaloc*'^ sasml

alaasiflaatiaa la tkair caae, tka Waakiairtaa Caxirt di8a|p!reeA« Tke

•paratiTa distiaatiaa far tka Siagar Catirt lay la tka relatiaaakip

Aeaeribad by tka tara "aaxriaca^** tkat ia, tka le^al toiiaa af aaa aaa

aiad aaa vaaaa*

Tkara la aa aaala^tia saxual elasaificatiaa iaralrad ia tka
laataat aaaa baaatiaa appallaats ara aat baia^ Aaaied aatry
lata tka aarriaga ralatiaaakip baaaaaa of tkeir aaz; ratkar,
tkay ara baiai: Aaaied aatry lata tka aarriai^ ralatiaaakip
baaaaaa af tka raaapilzad dafiaitiaa af tkat ralatiaaakip
aa aaa wkiak oay ba aatared i^a aaly by twa persaaa vka axe
aaabera af tka appaaita aaz*

Ippallaata ia Siager fartker aaateaded tkat ***** at tka tiaa LoTlag

aad Parag ware daaidad^ aarriaca ^ dafiaitiaa barrad iatarraeial aarriagas

aad tkat tka Lariag aad Parag eaarts ehaagad tkat dafiaitian tkrou^ tkair

iatarpratatiaa of tka Poartaeatk Iffiaadaaat*** Tka Caart agaia rajaated tkis

raasaaiagf raitaratiag tka baaia dafiaitiaa af aarriaga aa tka lagal

-oaiaa af a aaa aad a waaaa*

If aarriaga ia aa eatimaratad fttadamaatal rigkt, tka faat tkat tka

ralatiaaakip ia a saaa^saz aarriaga ia IrralaTaat* '*Iadaady aav tka

qaastian kaa baaaae wketkar aay raatrietieaa aa aarriaga ara ralid.**®^
Narartkelass f kamasazuala aa a alaaa ara daprirad af maay lagal adTaatagaa

asaaaiatad witk state reaagaiged aarriagas* 1 brief iaTastigatiaa af

aareral af tkasa baaafits will kelp damaastrata tka stroag iatarast

Lasbiaaa aad Gay Maa kara far abtaiaiag a atarriage liaaaae*



CHU) CTJSTO3]T

The C«Tirt i^eRerallx eomsiders wketker tke bast iaterssts af tke ekild .

are serred bafars craatiJMf a-ostaix af tka ekild ta ase paremt ar tke atker*.

Tke Ca-urt will araid plaaamant af tka akild im a kame anriraBmamt datrlaantal

ta kar/kls welfare. TJafarttuuitalj tkis ataadard allaws great latitode

far judiaial disaretlaa« Tke eaurt aa3r iBetia-tilausly exasine aa uMpapular

ar alteraatiTe lifestyle af a parent in ligkt af a nebnlams oajeritj

standard af marality, Tke aatirt nay, as tke dissent in Bennett Clenens^iate
». • • impase a standard af raazality darised by judges upan
parents af a ekild wken a determinatian nrnst be aade eaneeiming
tka lass af pemanent eustady af tka akild • • • Wkere nagleat^
abuse y ar mistreatment in some manner is absent« tke state kas
aa rigkt ta inquire inta wkat a parent teaakes kis akild^ ar
witk wham a parent allaws kis akild ta assaeiate^ ar tke type
af enriranment a parent permits kis ekild ta inkabit.

JL parent's kamasexnal tendeney is aften intraduaed inta a austady

battle ta prare tke parent's "maral deprarity ar utter laelc af maral

pareeptian and prineiple*'^^ TJsually tke intraduetian af suak eridenee

is an attempt ta persuade tka aaurt tkat strong seaietal disappreral af

a gay lifestyle kas an additional deleterious effeet an tke akild's

derelapment•

Tke final eensideratian af tke court kas been ta determine wketker

tka parent is eandueting a kamesexual relationship in tke kame wkere tke

akild resides. Tke eaurt aften is eareftil to distinguisk betwaen a

parent's being kemasexual and ker/kis doing kemasaxual aats.

... It beneky tkis faetar (tke matker's kamasexuality) is not
merely fortuitous ar casual, but ratker it dominates and forms
tke basis far tke hausekald into wkiok tke ekildren would be
brau^t if austady were awarded ta (tke mother), wka does not
marely say eke is kamasexual. Ske also lires witk tke woman
witk >d&am ske kas engaged in kemesexual eonduat, and ske intends
te bring up her ekildren in tkat environment,<S



Sketild the eeurt fimd tk&t tke Lesbiaa er Gu Maua fails te keep the

lerer relatienskip separate from tke ekili^ tke ee-Eirt is sest j-orisdietiess
(SJwill srast er ekas^ eostedy te tke keteresezruil parent* Tke eustedy decree

greserally places '^certain cosditiess es tke (parent's) custedy desired te

safeguard tke keae enrirenaent a^inst possible pemicieos influences,

ineludini^ prekibitin^ defendant 's partner or any etker (person of tke saae

sex) from liyin^ in tke faaily keae* '^Erem if custody were granted te a

Lesbian or Gay Kan wke is allowed te aaintain a loTer relatienskip, tke

kcmesexual parent aust prore te tke satisfaction of tke court tkat s/ke
is "aware tkat ker (kis) koaesexual lifestyle coxild kaTC an iapact on

(tke) ekildrea" and tkat s/ke is "intelligently seeking to ainiaize, if

not totally eliainate, tkat iapact ♦ •

In addition, riaitatien rigkts of tke non-custodied parent are

inrariably conditioned en tke total exclusion of tke ckild froa koaesexual

contacti^Hepresentatire conditions kare included: 1) tke keaosexual parent

nay not eokablt or sleep wltk any indiridual otker tkan a lawful spouse

(eapkasis added^^^; 2) tke ckild aay net risit tke parent in tke presence

of tke lorer®; and 3) tke parent will, net inrolve tke ckild in any

koaesexual activities er publielty^^
Despite tke preference of tke court to place ckildren witk tkeir parent,

tke fact tkat a parent aaintains a relationskip wltk a lover has soaetiaes

sufficed te give custody to tke grandparents® or to tke state®* In

one unpublished opiiiion^tke Court considered evidence froa a aether's
(X

journal tkat articulates tke dileaaa tkatA keaosexual parent faces in a

vast aajorlty of jurisdictions: tke ekoice between tke love of ker

ckildren or tke love of ker. lover*



I sa7 tkat a matker eajuwt be fit te rear ker
ekildrea erea if ske is a lesbiaat but I weader if ske is
fit wkea ske baldly aad brazealy sets up ia tke kame wkare tke
akildrea are ta be reared^ tke lesbiaa praetiaes wkiek kare beea
eurreat tkere, alearly ta tke aeirleat af saperrisiaa af tke
akildrea* * •Tke defeadaat ia ker j^atrraal^ ia a aaaeat af
iafatuated ezkuberaaae arer tke relatiaaskip ske was astabliskiac
vitk Viaky Biakiasaa.(wrate) tkat 'ske lared ker ta a de|p:ee
vkere if it beaaae a akaiae ske wauld kaye ta make, ske vaxild
fire up tke akildrea befare ske wauld g±re up Viaky Biakiasaa,'

Tke Caurt tkea aade tke deaisiaa far tke aatker by graatia^ austady af tke

akildrea ta tkeir sixty-fiye year aid grraadaatker*

Where aeitkerr pareat is iaralired ia a:, austady battle, suek as aases

af adaptiaa ar faster kaaes, tke Caurt will aat allaw plaeeaent af a ahild

iata a say eariraisaeat* 1 Superiar Caurt ia Waskiastoa reaared a sixteea

year aid g&j yautk fraa a kaaasezual faster kame aad plaeed hia ia aa

iastitutiaa* Tke Bepartaeat af Saeial aad Healtk Serriees, after exkaustias

"aaraal" aptiaas, had laaated tke bay iatKagay kausekald* Tke Cauzri: dealared

tkat:

*.• •substitutias twa nale kamasexuals far 'pareats' dees Tialeaae
aat aaly ta tke literal defiaitiaa af wka are pareats but affeads
tka traditiaaal eaaaept af vkat a family is* Legal aaeeptaaae
ar saeial taleraaee af kamasexuals does mat equate with tke state's
saaatiaaia^ suek relatiaaskips • • •regardless af haw exteasiyely
they auiy wisk ta emulate 'straight' saciety ar regardless af haw
well iateatiaaed tkey may prafess ta be . • . (The minor) skauld
be eaeauraged ta bekaye narmally regardless af his sexual arieatatiaa
aad ta this end neither tke Caurt ar tke state's iastitutiaas
skauld be used by any iadiyidual ar group ta faster ar praaate
persanal aad highly questiaaable philasapkies aad lifestyles
tkat da mat kaye geaeral aeaeptaaae ia the eamnuaity*®

Tke desiirability af hamasexual faster hemes is alsa questioned by Gay Hea

tkenselyes beaause kamasexuals mi^t be apea ta allegatiaas of ekild melestatieaj^
la a ouriaus Lauisiaaa deaisiaa .that iayalyed batk diyeroe aad eustedy.

af tke akildrea, tke eaurt addressed tke issue af same sex marriage ia a. same-

what airaumlaatLtiaaal maaaeri® Tke eaurt granted a diraree dearee aad



«u8t«&7 ehil&reH tke fatker beeause af tke aatker's "adulteraxis

lesblaalss*" Tke eeturb keld

• • .tkat tke saae degree of preef is meeessary is tke ease
where eae party te a earria^ is aeeosed ef 'kemesexual
adultery' as \^ere eae party is aeeused ef keteresexual
adultery.

idoltery has traditieaally beea defined as Teluntary sexual intereeurse

ef a Harried persen with a persen etker tkan tke effender 's speuse. Sexual

intereeTXTsey in turn, kas beea defined as tke ''earaal eepulatiea ef sale

and feaale^ inplyia^ aetual penetration ef tke organs of tke latter "

(Blank's Lav Biotienary) • The readiness of this eourt te expand tke

traditional definition of "adxdtery" and **sexual intereeurse" to konesexual

eonduot is in sharp eontrast te tke prerious resistanee of tke eourts to
/

expand tke definition of "sarriage" te homosexual relationships. The

Louisiana Court reeognized- this ineonsisteney when it referred in a footnote

te "nen-disorisatery legislation, the import ef wkieh allows marriage

between persons of tke same sex, a relatirely new phenomenon in our soeiety."

DLfgi|d rdkogni^iOm of-^'ikipe^*eex^j^^ veulflL haye a- dramatie ^pae^
I ehikd ousT^y eases.) In offset, restrietions placed on the gay parent

iUxtW owk-VKthat he or she aroid eontaet another homosexual—and in partieular tke lorer—

forees the parent to ekoose between tke child or the loTer. If the purpose

of the eourt is te ascertain the best interest of the child, tke stability

of the lerer relationship should be eTaluated, and not tke fact that the

relationship is homosexual.

Judge Sedgwick, tke first woman appointed to a District Court seat

in Kisneseta history, applied this new standard in Torrance t. Torrance:

This court does not beliere it is necessary to either condemn
or condone any relationship, but it is necessary that the Court
assess the quality of tke relationship between tke adults as
it affects tke child. Some marriages are act stable enriron-
ments in which to raise children, and some informal relationships
are rery stable and can proride the emotional, psychological
and physical security necessary to raising children. - -
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Lesbiaiis amd Gay Ham are met afferded tke same oppertiimity as ketere-

sexual eemples for dememstratiiMr tkelr eemaitmemt te eme amether* JL ketere-

sexaal may remarry^ amd tkos defeat amy ehallem^es ef beim^ am nmfit paremt

beeause ef her er his premarital sexual relatiems; a homesexual, em the

ether hamd, may met remarry amd therefere cam met defeat challem^es ef

beim^ am umfit paremt unless s/he remains celibate. The difference is eme 1

^ —— _ef premarital and amarital. [

Legal reeegmitiem cf same-sex marriages would enable the ccuirts to

apply the same standard ef reriew in both heterosexual amd hemcsexuaL

child custody eases. This is met te imply^ that the institutiem of

marriage is a litmus teat for stability, or to ignore tke reserrationa

cf many Gay Hem and Lesbians to ecmsuamate their relationship in a marriage

ceremony. But access to the institution of marriage could alleviate

harsh and disparate treatment giren gay parents in child custody eases by

placing them cm equal footing with, their heterosexual counterparts.

SECKDJ^l'a* ESTiTES

Under most imeriean intestate sueeession laws, the spouse is an heir

to land and personalty. Homestead and exemption statutes hare been adopted

in most states to protect the spouse and family cf an insclrent debtor

from claims by creditors against the residence or essential personal property.

Tho Uniform Probato Codo prerides a substantial allowance for a suirriring
&

spouse in addition to the intestate share

It is clear that these and ether spousal intestate property rights

are not permitted a homosexual lerer. Whether a marriage ceremony was

erer performed is irrelerant sinoo that union is definitionally null and

Toid in the eyes of the state.



G3)
Where a. teetate deeedeat baa bequeathed er devised preperty te his

•r her lever, the will Itself aay be attacked en greunds ef undue influenee*

(S^The appellate eourt in Estate ef larenden'^ upheld a trial ceurt's deeisien

that the legatee had undtiXy influeneed the decedent* lltheui^ the benefieiary

and deeedent*8 relatlenship was never speeifieally identified as henesezual,

previaiens ef the will were described as '^unnatural" and the relationship

itself was reperted as "strange."

In re Kaufhann's Will. 247 N*Y.S. 2d 664 (1964), aff. 257 N.Y.S. 2d 941

(196^5) similarly described the relationship ef the twe men as "unnatural"

and "unusual." The aajerity held that thaimill, which had left the bulk

ef the estate te testator's male eonpanion ef eleven years, was invalid

because ef undue influence.. The dissenting epimicn was mere explicit:

It is net disputed that the testater was eempetent tc make a
will ner that the will was executed in aeeerdanee with the
required legal fermalities.. There is ne claim ner evidence
ef ceereien ... The verdict in this ease rests upen surmise, suspicion,
eenjeeture and moral indignation ... The issue is net what were the
morals ef these men, ner whether testater led a normal life ...
Morals aside, upen the faets ©f this case, proof that the will
was an unnat^al one is lacking^

A New York will contest nine years later once more involved charges

of undue influencer"^The beneficiary refused te respond to questions of

a possible homosexual relationship since that involved an admissiom of

a erime of sodomy. The court granted immunity from prosecution of the

crime, but nonetheless required him to answer "whether said relationship

tmduly influeneed the decedent in making gifts and transfer of property^."

Since testator's intent should be the controlling criteria for deciding

the benefieiaries of a will, the existence of a homosexual relationship

betweem the decedent and the legatee should not than

umamhigtEOus Inteiit o# the testator* Jndee^f pazeOn earldenmm of a homosexual

relationship could assist the court in ascertaining the testator's intent

in an ambiguous situation.



Leg&l re«»gBitieB •£ saae-aex aarriagre watild giraat a kaffivaexttal loTer
\

the ease s^e^al rights as the heterespi^l widew asd videt«Qr* Eleetiea
a^i^iast th€( wil^, iproT^ee'tiUii agaiast a^ateatieBal dlsiBheritaadt■

\ \ \ '
diters ^nld^ ezteiuLed ijeeertata preteetieXs aga

speuseV te provide tiae efvperseaall

■ialsomy afwe^ert reeegaitien ef saae^ejc marriages^^uld %ar eharges that
Ia lerer-beaefieiarj had unduly iaflueaeed the deeedeat*

conmct xm eqxaa^ protectioh:

Until 1973 Califemia, a eemininity-property state^ eeasisteatly

applied the general rule ef Vailera r» Yallera that only a speuse in

a legally sanetiened relatienship enjeyed an interest in acquired ineeme

and accumulations# The Vailera.court# heweTer, specified two exceptions
(Site this general rule# First, a meretricious spcuse^®^ could claim an eqtiitable

interest giyen an express agceement between the couple to pool their resources

and share accuaulatiens jointly# Second, if no express agreement existed,

the court ndght allow the petitioner to recover on a theory of constructive

trust#

Is a practical natter, few couples enter into a written agreement#

The eeurts consequently are forced te decide if an oral contract exists

between the parties# If a contract were founded upon immoral considerations^^
often a subjeotive evaluation of the faets where the meretricious spouse

is equated te a ooneubine er prestitute, then the claimant dees net

receive benefits "attendant to marriage# '€>
In the absence of an express agreement te share jointly in accumulations,

the court may allow the meretricious spouse to recover the reasonable value

of services rendered during the time the ceuple eehabited# In Keene v# ICeene

plaintiff had eentributed farm labers and perfermed hotisewife duties ever



the ei^ktees years sf the eeuple's relatleaship* Cexirt ruled that

plaintiff eeuld net reeeyer uader a trust theery beeause she had eeatributed

neither aeney Mr property ef Talue ia the asqtiisitieii tf the farm* IThe

dissent relied en Vallera that reeevery for serriees was pemitted»

Finally in 1973 In re Marriage ef Car^^illewed a aeretrieious speuse

te reeerer under cenaunity preperty prineiples where there existed an

"estensible aarital • » • and aetual faaily relatienship." The- ••urt 'a

reasenin^ was later rejested by the State Appellate Court, then partially

resurrected under the California Supreae CoTjrt, in the faaous Marrin t*

Marrin® ease* The Supreae Court held in Marvin that

• • .althou^ parties to a nonaarital relationship obviously^
cannot have based any expectations upon the belief that thejr
were aarried, other expectations and equitable considerations
reaain* The parties nay well expect that property will be
divided in accord with the parties' own tacit understanding and
that in the absence of such understandinc the courts will
fairly apportion property aceuaulated throu^ mutual effort*

The recent ^*'*ii-n'hin CBvirt tf- iprosln tilir Marvin case

has left contract and equity protection of the meretricioxis speuse in a

state of confusion* Jkjt is impossible to discern a national trend on

whether aoeess to the courts will remain closed to meretricious spouses

who seek to have private contracts enforced* The rapidly evolving case

law in this area has a direct bearing on litigation involving gay relation¬

ships* Justioe Tobriner's statement in Marvin "... that many young

couples live together without the solemnization of marriage, in order to

make sure that they can successfully later undertake marriage" is not

completely adaptable to the gay experience* Homosexual couples, unlike many

youBg(heter®sexual) couples, may never entertain the solemnization of their

relationship. Nevertheless, both heterosexual and homosexual couples face

identical problems of property division upon dissolution of their relationship*

-J. 31M n.£. ad
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^ Elwlag ISi". EI^^iOT)^-DlaiHtiff ias^ requeat^^T
lialf af all aaeximulatioBa aaqnired duria^ their three year relationship.

The tve nem were married in Illinois with the benefit of clergy but without

the benefit of the state. If the eourt inquires "... into the conduct

of the parties to determine idietker that conduct demonstrates an implied

contract or implied agreement of partnership or joint renture or some

other tacit understanding between the parties" (Marrin), then it max accept

claimant's contention. The fact that defendant has already admitted the

existence cf a contract may alsc be decisire. Nevertkeless, the Court

nay declare that petitioner is estopped from demanding eiaforcement of

the express contract because scdomy is a criminal act in the District of

Columbia®^ and, therefore, enforcement of .a. contract founded on an. illicit

relationship is void against public policy.

J Is sen and women are less reluctant to being identified as hcmcscxuals,

"palimcny" ' suits/jwill become mere common^ /The fact that Lesbians and Gay-

Men can not elect the legal solemnization of their relationship denies

them all protection attendant to a marital status. For the Courts to

ignore the dissolution of a gay relationship under the pretext that the

relationship was a (legal) non-entity excludes an injured party from

all equitable remedies.

a fl,eJljsci:Corv^>dLt^
Married couples receive other advantages because of their legally

reeognized relationship that single individuals and non-married couples

do not, Ijnranity from testifying against one's spouse, survival of right
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•f a«ti«a far wrongful death, tke abilltT^te file joint tax returns,

preferential risitatien privileges in prisons and hospitals, reduoed

tuition at^ state universities where one spouse is a resident, social

seeuritjr survivor henefits, and fanily health insurance plans begin the

long list of narriage benefits* Because.oTl a.:de£initioBL that, dellsits

a narriage union only between one nan and one wonan, Lesbians and Gay
Men are deprived of many legal and econonic benefits that a mjorlty of

people take for granted*

In McCoBnell v* Nooner. 547 2d 54 (1976) the Eighth Circuit

Court of Appeals held that petitioner was collaterally estopped from

arguing his eligibility for increased educational benefits under tke

Veterans let because he was not, under an earlier deeision^^ detemihed to

be a "spouse"* In addition, the Court upheld the lower court's rejection
of appellants' second contention that the Internal Revenue Service should

permit petitioners* filing ef jeint inceme tax returns en the grounds *

that a hemesexual relationship can net constitute a marriage*

Inether example of marital status discrimination occurs in housing*
The first marital status ease in New York to reach public hearing was

Marans v* Oriental Blvd. Co* (1976). The City of New York Commission

on Human Ri^ts awarded damages to a man separated from his wife when his

application for an apartment lease was rejeeted by a rental agent on

grounds that separated persons make unreliable tenants.

By comparison, a Lesbian who separates from her husband will likely
remain separated or divorced for the rest of her life since she may not

marry a woman* She thus is a;victim of marital' status discrimination

as well as sexual diserimination. Moreover, housing and residential

zoning restrictions designed to exclude households of two or more unrelated

4 H'"'
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ixdlTidaals^^ hare a dispr«p«rtl«Bate impact upcn Lesbians and Gay Mem*

Hemesexoals eitlner most lire aleme in tkese family residential zenes er

risk eriainal eharges fer illegal eeenpaney*.

Beyend ptirely legal and eeeneaie benefits is the secial respectability
attributed te the institntien cf marriage* Babbi Friedman has ebserred

that society in general attaches values of responsibility and seriousness

to marital status* major term used in our society for couples who are

dating and who now think of getting married is they <got serious * * *

This seriousness which is the opposite of playfulness has as a major

component becoming responsible for the other * • Without social

recognition and support. Gay Ken and Lesbians must establish a serious

relationship in a vacuum* Ideally, a wedding ceremony is both a public ,

declaration of love before a community of friends and a public request
for support from that community* Yet, the absence of legal authorization

transforms ceremony into charade, a ritual without effect or purpose* .... "

STiTE INTERES

Protection Clause,, the Court balances the character

of the Iplassification and the rel^iw importance of t)^e^infringed ri^ts
against I asserted state interests , isst^ing sexual prefer^oe is a suspect
elassifijeati^n the right of Lesbians and Gay Men tc mai^ is basic i

i /' \
the stat^ may successfully defend its pclicy of refusing marriage licenses\ ■

-

tc hcmose^nml ccuples by shewing a necesss^ relationship of ^he restriction
to a compiling govei^ental puirpose* If do net exist l\^s onerousV
means to implement a l^giti^te and overriding state end- the state will^ vy
^ve satisfied the strict scrutiny test of the Equal Prctecticn Clause-

Courts have uniformly aupported~^th»Ar dentaly^of same-sex marriages
in terms of public pclicy favcring prcereation* la a Uew York case



wkerft a aaji had trnksi^wiB^ly aarrled another aaa wh« suhsequemtlx trnderwent

sex reassi^piment snri^rT*, the eexirt did net base its epinien en fratid er

laek ef eensent. Xhstead, the eemrt fe\md that "[t^he law aakes ne prerisiem

fer a *Baxriage*|between perseas ef the sane sex^ ferriage is and always
has been a eeatraet between a nan and a woman * • •** The jndge then referred

te an earlier deeisio^^

The mere faet that the law prerides that physieal ineapaeity
fer sexual relationship shall be greund fer annulling a warriage
is ef itself sxiffieient indieation ef the publie pe^liey that
sueh relatienship shall exist with the result and fer the
purpose ef begetting offspring.

(S)In Jones t. Hallahan the eexort equated appellants* "own ineapability
ef entering into a marriage" te their inability te form and maintain

a family, lad similarly in Baker t. Nelsen^^ the eeurt deelared "[tjhe
institution ef marriage as a union ef man and weman^ uniquely inrolTing
the preereation and rearing ef ehildren within a family, is as eld as the

book ef Genesis."

Finally^ the elearest expression that the purpose ef marriage is

preereation appeared in Singer r. Hara. The eeurt re jested appellants'

eententien that denial ef marriage lieenses te gay eeuples Tielated the

Equal Rights Imendment.

In the instant ease, it is apparent that the state's
refusal te grant a lieense allowing the appellants te marry
one another is net based upen appellants' status as males,but rather it is based upen the state's reeegnitien that our
seciety as a whele views marriage as the appropriate and
desirable forum for proei^eation and the rearing of ehildren.
Ihis is true even though married eouples are not required
te beeome parents and even theugh some eeuples are incapable
ef beeeming parents and even theugh net all eeuples vhe
preduee ehildren are married. These, hewever, are exeeptional
situations. The faet remains that marriage exists as a
preteeted legal institutien primarily beeaxise ef societal
values asseeiated with the propagation ef the human raee.
Further, it is apparent that ne same-sex couple offers the
pessibility ef the birth ef ehildren by their union. Thus
the refusal ef the state te authorize same—sex marriage results
from sueh impessibility ef repreduetien rather than from am
iavidieus diseriminatien "en aeeeunt ef sex."



Publie peliey fav^rijsg pro«reati«» within wedlaelc shauld

he extended te the sterile er inpeteat heterosexual applioaat for a

aarria^ lisense*. Not onlj should physioaL iaoapaeity for sexuaX

relationship he groujuLs for diyorce; sterility aad^ iapotoBoy should he

grounds for the state*^s denial of a narriage lieense to all applioants*

Sinoe sterile and inpotent heterosexuals are net denied the right to

narryy the refusal to issue narriage lieenses to gay eouples on the hasis

that homosexual relationships are nen-reproduotire is a elear example

of underinolusiYO elassification*.

The reasoning of Inen^meu^Qnd its progeny may have heen ' emasoulated *

in a reoent New Jersey ease* e issue eonfironted hy the eourt was whether

a marriage between a male and a postoperative transsexual, who had

surgieally ehanged hor external sexual anatomy from male to female^ was

to be regarded as a lawful marriage between a man and a woman* The appellate

oourt affilmed the trial judge's order granting maintenanee and supp^t

to the divoroee* In so holding, the appellate division deelared:

If suoh sex reassignment surgery is sueoessful and the postoperative
transsexual is, by virtue of medieal treatment, thereby possessed
of the full capacity to function sexually as a male or female,
as the case may be, we perceive no legal barri«r, cognizable
soeial taboo^ or reason grounded in publio policy te prevent
that person's identification at least for purposes of Kirriage
to the sex finally indicated*

The court relied heavily on plaintiff's capacity to perform sexually
as a female in rejecting defendant's argument that the marriage was void

as a same—sex relationship* Plaintiff, however, was biologiealljr incapable
of reproduction; despite surgical construction of an artificial vagina

and labia, she nevertheless had no uterus er eervix and could offer ne

possibility of childbirth through their union* Is the validity of a marriage
then to be determined in terms of sexual performance rather than procreation?

Is a valid public purpose served to allow transsexual but not homosexual

marriages if the standard of review is sexual performanoe?



it nay be eeaee^ed tbat prepa^tioit ef tke kuaiaii raee is a

le^tisate and eeapellia^ state purpese^. restrietions a^inst saae-sex aarriace bears

ae. .xeeessarj' er- direet or ratieiml relationship to that end«. Since

the benefits derired from a legally reoognized aarriage are not predicated

npom a keterosexoal eonple^s fertility^ refusal of a carriage license

because of a konosexTsal couple's sterility nakes little sense*

VSince 1960, twenty-two jiurisdictions have decriminalized priTate

seit»l\a©ts between consenting adults^®^"i.bomiBable auftd detestable crime (s]
it Bkture"®are no longer crimes against tke state. Therefore, it\ x'A /can not be arp^d that official recognition of i^osexaal relationships j

would encouragexillegal actiTity. In none of/tkose Jurisdictions is therei
.1

doounented increase in tke incidence of homosexuality among adolescentji—
or any perceptible disintegration of society kowerer measured. 1 legitima"^e
sjcate interest may be the enfcrcement cf morals. But a majority can not

abridge the rights and liberties of an unpopular minority simply by |
c^aimiBg they, tke majority, are preserving the moral order. j
I In balanoe, no compelling interest is apparent for refusing to issue /
I ■ I
marriage licenses to Lesbians and Gay Men, especially in those states j
whiok have decriminalized private ccnsensual hcmcsexual acts. The ri^t

cf homosexuals to marry is thereby dictated under the Equal Protection
/Clause. Nevertheless, absent clearly manifested legislative intent, ^

f

courts will be reluctant to expand the definitica cf marriage. Legal |
ireoognition of same-sex relationships ^otild transform the institutional/

nature of marriage itself. ^



FOOTKOIES

The laerieam Psyehiatrie laseeiatiea la 1973 reaered heaesexnality as aelassifieatiea ef aeatal iiserder. Cf«. Ball and Weiaber^, Haaasexualitias;
A Stad-y ef Diversity iaeimr Men aad Vaaen (1978), at I96. "Graving auabers «f
peepla, includi ag aliaiaiaas,. aaae te disagree with the long held riev that
heaeseiual persens were neeessarily less well adjusted thaa were their hetere—
sexual eeuaterparts* The aew riew^ ultiaately upheld by the Aaerieaa; PsyckiatrieIsseeiatiea in a vete ef its aeabership, was put qtiite sueeinetly by a mest
distinguished psyeheanalyst: 'Surely the time has eeae far psychiatry te gire
up the arehaie praetiee ef elassifyiag the ailliens ef aen and wenen wke accept
er prefer homesexual ebjeet sheiees as being, by virtue ef that faet alese,aentally ill# The faet that their alternative life-style happens te be eutef faver with current cultural cenventiens aust net be a basis in itself fer
diagnesis ef pathelegy.

^Masters and Jehnaen, Hemesexuality in Persueetive (1979)« at 218.
^Bernard,"Ifarriage: Hers and His," Ms> Magazine 46-49. 110, 113 (Deeeaber 1972).
Bernard, The Future ef Marriage 37 (1972).
^Ibid.
Sell and Weinberg's Hemesexualities has been widely eritieized as unreliablebecause ef its eutdated Material. Br. Charles Silverstein, the auther ef TheJey- ef Gay Sex, is currently undertaking a study en leng-tem gay male relation¬ships. In addition, a Uaiyersity ef Washington researeh team is interviewingboth Lesbian and Gay Male eeuples. The results ef either project will likelynet be available until 1981.
"^Cal. Stat. §4100 (1977).
0
S.g.. Tex.. §1.01 (1974) (" . . . A license nay net be issued fer the aaraiage efpersons ef the same sex."); Md. Cede 1957» art. 62 §1 ("Only a Marriage betweena nan and a weaan is valid in this State."); Tir. Cede §20.45.2 (1975) ("A aarriagebetween persens ef the saae sex is prohibited."); Pla. Stat. Ann.. §741.04 ("Heeeunty court judge er clerk ef the oirexiit court in this state shall issue

a license fer the aarriage ef any person, ... unless one party is aale and theether party is feaale.").
^Baker v. Helsen. 191 N,W.2d: 185 (Minn. 1971).
''^Skinner v. Oklaheaa. 316 U.S. 535 (1942).
'^Venes v. Hallahan. 501 S.W.2d 588 (Xy. 1973).
''^Besides a standard ef strict scrutiny, the Supreme Court has also relied

on a rationality approach (Reed v. Reed. 404 U.S. 71 (1971))• The Court hasfurther determined it unnecessary "te decide whether a classification based
en sex is inherently suspect" (Stanton v. Stanton. 421 U.S. 7 (1975))."*^12 J.Fsu«.L. 607 (1972-73).

14
Although Masters and Johnson, infra, acknowledged that a homesexual orientationcould be changed te a heteresexu^ preference, thay cautioned that successfulreerientatien was rare. Indeed, the selection process for their study filteredeut well adjusted Lesbians and Gay Men. Clearly, the medical emphasis is nolonger "curing" heaesexuality but assisting these individuals "coming eut" teaccept their sexual preference. In light of sex reassignment surgery, it earnbe argued that heaesexuality is ^ "immutable" as gender; beth are medieallyalterable but enly in the mest unusual circumstances.
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15
SjL&Lf effeminate ami Lesbians as aipressire, and all kerassexuals

as pedsphilists*

kemsseinality as srennds fer reftisal ts award a degree (7anse t, Lexingtea
Theeleirieal Semiaarr. Xyi^lpp.Ct*, Case Ne» 78-Ci.-1172MR» argued MareiT^T^^T^T^T^^"
er fer refusal te admit te tke bar fCerd Gikk^ Yir.S.Ct., Res. Ne» 780825f arguedFebruary 27» 1979) (plaintiff, a Geergetewn Umirersity Law Center graduate, wasdenied permissien te take 7a^ bar exam altkeu^ ske is a praetieing attemey- in tkeListriet ef Celumlia)*

17
few epenly Gay Men er Lesbians, exeept tke reeently assassinated San Franeisee

Superriser Harrey Milk er tke retired Massaekusetts State Senater Elaine Neble, kavebeen eleeted te publie effiee»
tke meat eenserratiTe figure fer tke number ef kemesexuals exterminated

under tke JIazis was reperted by tke Austrian Pretestant Ckurek at 220,000. SeeSteakley, The Hemesexual Ekauaeiuatien MsTement in Germany (1975) at 106. Ceneurrentwith tke Razi geneeide, a judge in Pasadena, Califemia, routinely erder eastratienef kemesexuals and "ether" sex deviates. See I Sex.L.R. 2 (June 1975)*
^^Strauder v. Vest Yirgrinia. 100 U.S. 503 (l880).20
I.vliig T. VlrglBla. 388 U.S. 1 (1967).

21
E.,y.. Catalans v. Catalane. 148 Conn. 288, 170 A.2d 726. (unelels marriage te nieeeheld invalid}.

22
See Priedriek v. Katz. 73 Mise. 257» 341 N,Y.S,2d 932 (age differenee fermale and female applicants fer marriage license upheld, but vacated en appealas meet because statutery amendment betk males and females te marry at age 18witkeut parental eensent)} Peeule v. Beau. 87 A.I).2d 159, 385 N.T.S.2i.l222 0976)(father eenvicted ef child neglect for arranging marriage of 15 year old daughter).^^See Note. 15 J.Pam.L. 465 (1976-77).

Wash. R.C.W. 26.04.^020—26.04.040.
^^See In re Ann Gealen. 50 Utah 2d 27, 512 P.2d 1028 (1973).

See In re Sterilization of Moore. 289 II.C. 95, 221 S.E.2d 307 (1976). Seegenerally^ Perster. "Eliminating tke Unfit—Is Sterilization tke Answer?", 27 Oh,St.L.J. 591?(1966)» Quoting Dr. Bernard Diamond, tke article at 6O5 questicnstke aasumpticns behind aterilizaticn laws: " A 11 laws providing for tke sterilizationof tke mentally ill or defective which have as their basis tke ecneept cf inherita—bility cf mental illness and mental deficiency are open to serious questionas to their scientific validity and their social desirability."27
, Singer v. Kara. 522 P.2d 1189 (Wash. App. 1974) ("Appellants arguethat tke legislature has net defined tke competency cf marriage but only tkecompetency cf individiials seeking te marry; inasmuch as tke appellants arebetk legally 'capable' cf marriage, they argue state law permits them to marryeach other ... Tke trial court correetly concluded (however) that tkeapplicable marriage statutes do not permit same-sex marriage."); Jones at 589("Kentucky statutes do not specifieally prohibit marriage between persons oftke same sex; however, it appears to us that appellants are prevented frommarrying ... by their own incapability of entering into a marriage.").^^Ibid.

^^Loving V. Virginia. 588 U.S. 1 (1967).
30

See also Barnes v. Costie. P.2d . 15 Pair Empl, Prac. Case 545 (D.C. Cir.1977}, ftnt. 55, a similar argument regarding sexual harassment.
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leeerd, Perez LinDcld^ 32 Cal»2d 198 P«2d 17 (1948) (stateean net deny iaterraeial ceuples tkeir "fxmdaaental" right te marry).^^at 1191.

at 1192.
^^Ibid.
^^Jireea, Paaily Law (1978) at 36.
^^96. S.E.2d 842 (Ga. 1973) •
^"^Disseat, Sneaee t. Durham. 198 S.E.2d 537 (H.G. 1973)? cert. den. 415 TT.S, 918 (1974).^^Tewaead t. Tevaead. impublisked (Ohio 1975)? Chaffin t. Prye. 45 Gal.lpp.3d 39(1975): la re J.S. & G.. 324 A.2d 90 (N.J. 1974), affd. 362 JL.2d 54 (1976).

la re J.S. & G.; Ceatra. Nadler v. Sua.- Gt.. 255 Gal. i.pp.2d 523 (1967)("hemesexaality as a matter of law eonstiimtes her not a fit or proper person tohare the eare, oastody and control" of her child;-,reversed on appeal).^^Chaffia.
'^'^See In re Jane B.. 380 N.r.S.2d 848 (1976).

V. A.. 514 P»2d 358 (Ore. App. 1973).
^^Whitehead v. Blaek. -unpublished (Maine Sup. Gt. GY-76-422 1976).

A. T. A.

^^la re J.S. & C.
^
Siis.5 la re Jane B.; A. v. A.; Contra, Davis v. Davis. 335 So.2d 857 (l976);Buolc V. Buck. 233 S.E.2d 792 (Ga. 1977): Peonle v. Brown. 212 N.¥.2d 55 (Mich. 1973).47
In re Jane B.: In re J.S. & G.

48
Ohaffia; Tewnend.

^^People V. Brown (probate court ordered children placed ia foster hemes becausethe two mothers were "living together ia a state of lesbianism"; reversed ©a appeal);la re Mara. 150 N.Y.S.2d 524 (1956) (children declared wards of the state butleft in custody of their mother on the condition that mother's lover be removedfrom home environment).
^^Townend.
C-t

la re Aaenymous. unpublished (Wash. Sup. Gt. 1975).52
A discussion on Gay foster parents at the Jiily 27, 1979, meeting of theMontgomery County Gay Rap Group (Maryland) evoked this reaction: "Where doI stand legally? was the frequent refrain as group members thou^t aloudabout the risks of beeoniag involved in a close relationship with a Gay minor.An interest in helping others was clearly in conflict witha vi^nerabilitythey felt as Gay people in a society that has trouble understhading both Gaysand yoTiag people." Reported ia Ihe Blade. August 2, 1979, at 17.^^Adams v. Adams. 357 So.2d 881 (La. 1978).54The Courts seem to apply a "seruality-plus" test analogous to the short-lived"sex-plus" defense to allegations of"sex.discrimination. In Phillips v. Itotia 'JawMarietta. 416 F.2d 1257 (5th Gir. 1969), the co-urt ruled that Ida Phillips 'V-'was not discriminated because of sex, but because of a permissible "coalescenceof two elements": sex PLUS haviag pre—school age children. In child custodycases, the courts have generally disclaimed that homosexuality per se is Justificationfor denying custody or visitation rights, but the soaleseenee of the parent'shomosexuality plus a relationship with another homosexual are grounds for denial. Thus,in child custody cases the cotirts have been willing to accept homosexuality only to theextent that it remains dormaict and homosexual parents only to the extent that theyremain celibate.
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2-401, 2-462.
5^216 Cal. ipp.2d 14 (1963).

re AnaHynena. 347 N.Y.S.2d 263 (1973).
5®132 P.2d 761 (1943).
59

eekablts with ajftotker kaowin^ the relationship is net a validaarriage.

^^See Hill v> Estate of Vesthreek* 247 P»2d 19 (1952)(plaintiff's living as thewife #f the deceased and her hearing kin twe children diaring their sixteen 3rearrelationship eenstitnted iameral eensideration); Updeek v, Sanniel, 266 P»2d 822 (Cal.1954) ("The illegal eral eentract was veid ah initie heeanse . . • at the timeheth parties were legally married te ether spouses. Hence the alleged agreementcalled fer them to live in a state ef adultery ... 1 contract which has thedireet effeet of premetiag sexual iiaraorality is against publie policy.").^Vallera.
371 P.Sd 329 (Cal. 1962).
'109 Cal. Eptr. 862 (1973).
557 P.2d 106 (Cal. 1976)("But alth«u^ we rejeet the reasouiug ef Carr ...we share the perception ... that the application of former precedent in thefactual setting of those cases would work an unfair distribution of propertyaccumulated by the couple.").

65
Illinois, however, decriminalized private sexual acts between consentingadults in I960.

^^Baker v. Nelson. 191 N.W.2d 185 (Minn. 19T1)«
See Village of Belle Terre v. Boraas. 416 U.S. 1 (l976)(ordinanee affecting onlyunrelated individuals with express allowance for those related by "blood, adoptionor marriage" was sustained on grounds that the ordinance promoted "family values"and "family needs"). For a holding which distinguishes Belle Terre yet reaffirmsthe goals of a family housing ©rdinanoe. see Moore v. City of East Cleveland.451 U.S. 494 (1977).

68
Georgetown Family Symposia 27-44 (1971-72), quoted by ireen at 78.^^Anonymous v. Anonymotis. 525 N.Y.S.2d 499 (l97l).70' Mirizio v. Mirizie. 242 H.Y. 74, 81; 150 N.E. 605, 607. -

.'^''501 S.W.2d 588 (Ky. 1973).
"^^Ijifra.
'^'522 P.2d 1195 (Wash. App. 1974).

V. J.T.. 140 N.J.Super. 77, 355 A.2d 204 (1976).75
Alaska, California, Colorado, Conneoticut, Delaware, Hawaii, Illinois,Indiana, Iowa, Maine, Nebraska, New Hampshire, New Jersey, New Mexico, NorthDakota, Ohio, Oregon, South Dakota, Washington, West Virginia, Wyoming, and Vermonthave decriminalized private sexual acts between consenting adults, includingconsensual homosexual acts. Arkansas and Idaho, however, reeriminalized privatehomosexual conduct.

76
Prindle v. State. 21 S.W. 56O (Tex. 1893).
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URGING IHt HEAllH StRUlCl SYSUM BOARD 10 INCLUUr AS A DP P[ NDt Nl

ELIGIBLE FOR BENEFITS PERSONS RESIDING WITH A NEMBER OF THE

SYSTEM IN A FAMILIAL RFLAIIONSHlP AND RELATED BY BLOOD OK

MARRIAGE OR DECLARED IN MAY OF EACH YEAR BY THE MEMBER TO BE THE

PERSON WITH WHOM THE MEMBER SHARES THE NECESSITIES Of LIFE ON A

PERMANENT BASIS. AND REQUESTING THE CITY ATTORNEY AND THE CITY

AND COUNTY OF SAN FRANCISCO EMPLOYEES* RETIREMENT SYSTEM TO

SUBMIT TO THE BOARD. IN A MANNER SUFFICIENTLY TIMELY TO ALLOW

PRESENTATION TO THE VOTERS ON THE NOVEMBER, 1988. ELECTION

BALLOT. A CHARTLK AMENDMENT WHICH WOULD PROVIDE THAT W!?ERL THiRF

IS (ARC) NO SURVIVING SPOUSi OR MINOR CHILDREN TO RLCLJVl T»!{

NORMAL SURVIVOR BENEFITS. THE EMPLOYEE WOULD BE EMPOWERED TO

NAME ANOTHER BENEFICIARV WITH WHOM THE EMPLOYEE SHARCE. THE

NECESSITIES OF LIFE ON A PERMANENT BASIS, WHICH DESIGNATION

WOULD BL MADC ON A FORK Tu Hf PROVIDED BY THf CITY AND COUN!v o;

SAN FRANCISCO EMPLOYEES' RETIREMENT SYSTFM. AND URGING THE MAYOR

TO ISTAFtllSH A TASK FORCE TO ACQUIRl. ANALYZE, AND T RANSM] ! T<'

THE BOARD AND TO THE MAYOR (1) ALL AVAILABLE INFORMATION

CONCERNINC. FKTENDfn FAMliY COVE PAGE FOR HEALTH 3 NSUKAN-'L ANI^

RETIREMENT BENEFITS PURPOSES IN OTHER COMMUNITIES THKOUGriOUT

CALIFORNIA AND ANY OTHER STATE. AND IN MAJOR BUSINESSES, AND (2)

ACTUARIAL DATA FOR THE EXPLICIT PURPOSE OF ESTABLISHING

APPROPRIATE PREMIUMS AND CONTRIBUTIONS TO MAINTAIN THE STABILITY

AND AVAILABILITY OF CURRENT BENEFIT FUNDS.

WHEREAS, Health care costs haut soared lo the point that

only the most wealthy in this society can afford health care

uj3thc)ut insurance; and

WHEREAS, Persons and families confronted with staggering

i SUPERVISOR NELDER

f aoao oFiuMivaots



health care costs are often bankrupted by the burden; and

WHCRLAS, The City and County of San Francisco, as a matter

of laui, are mandated to provide health care to all uiho cannot

afford care under their own resources; and

MHCREAS, Health insurance spreads the risks and burdens of

health care costs across society in a more equitable manner; and

r

10 I WHIKIAS, The hiqh (ost oF liuing and longer life spans and
11 f the effects of our mobile society have resulted in many people
12 I havi ng as dependents residing with their parents, siblingr and

13 i blood relations other than their own children; andr

14
^

15 WHFRtAS, In our modern complex society, persons not rciRird

16 by marriage often reside together in a familial relationship,
17 sharino th» necessities of life, and

18

19 WHERFAS, The consrientious and affectionate wage-earner i r.

20 B gJuefi household in today's economy is concerned not only wji..

the costs of health insurance to assure proper and necessary
health care for members of his or her household, but also with

the on-going liuing expenses for those surululng members of his

or her household in the event of his or her death; and

21

22

23

24

25

26 WHEREAS. There currently exist in the San Francisco Charter

27 . certain references which provide for automatic city-funded

28 continuation benefits for "surviving spouses", which, in light
29 , of the many non-traditional households in the Caty and County ol

30 ; San Francisco, should now appropriately be extended to other

i
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indiyaduals with uihom the employee shares the necessities of

life on a permanent basis; and

WHEREAS, The Health Service System Board is vested under

the Charter with the power to determine eligibility of

dependents; and

WHEREAS. It is equitable and practical to expand the

categories of eligible dependency lest those persons become

ot)ligations of the City as the health care provider of last

resort; now. therefore, be it

RESOLUED. That the Health Service System Board is urged Ic

include as a dependent eligible for benefits persons residing

with a member of the system in a familial relationship and

related by blood or marriage or declared in hay of each year by

the member to be the person with whom the member shares the

necessities of life on a permanent basis; and be it

fURlHER RESOLUED, That this Board requests the City

Attorney and the City and County of San francisco Employees'

Retirement System to submit to the Baord in a manner

sufficiently timely to allow the presentation to the voters on

the November, 1988, election ballot of a Charter Amendment which

would provide that where there is (are) no surviving spouse or

minor children to receive the normal survivor benefits, the

employee would be empowered to name another beneficiary with

whom the employee shares the necessities of life on a permanent

basis, which designation would be made on a form to be provided

by the City and County of San Francisco Employees* Retirement

[ SUPERVISOR NELDER
( aoAto Of SUKtVOOtS



1

2

3

4

5

6

7

8

9

10

11

13 i
r

1
15

16

17

16

19

20

21

22

23

24

25

26

27

28

29

30

System; and be it

fURTHLR RfSOlULD. That this Board of Superuisors urges th«

Mayor to establish a Task Force to acquire, analyze, and

transmit to this Board and to the Mayor (1) all auallable

information concerning extended family coverage for health

Insurance and retirement benflts purposes in other communities

throughout California and any other state, and in major

businesses, and (2) actuarial data for the explicit purpose of

establishing appropriate premiums and contributions tf> mainlalr

the stability and availability of current benrfit fund'; and li'"

it

FURIHTk RLSOlUlb, That upon approval of thib Resolutjoi. tiv

his Honor the Mayor, the Clerk of the Board Is directed to

present a copy of this Rcsclution to the Presiriet;t cif the

Service System Board

SUPERVISOR NELDER
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AMENDING THE SAN FRANCISCO ADMINISTRATIVE CODE BY ADDING CHAPTER
** THERETO, PROVIDING FOR DOMESTIC PARTNERSHIPS AND DECLARATIONS
OF DOMESTIC PARTNERSHIP,

Be it ordained by the people of the City and County of SanFrancisco:

Section 1. The San Francisco Administrative Code is amended
by adding Chapter **, to read:

CHAPTER **. DOMESTIC PARTNERSHIPS

Sec **.1. DOMESTIC PARTNERSHIPS.

(a). Domestic Partners Defined.

Two people are Domestic Partners if:

1. Neither is married;

2. They are not related to each other in a way which would
bar marriage in California;

3. Neither is acting under fraud or duress, and both are
competent to contract;

4. They reside together and share basic living expenses;

5. Each declares in writing, either under oath or under
penalty of perjury, that she or he is the other's
Domestic Partner;

6. Any different Domestic Partnership of which either was
previously a member ended more than six months ago (butthis requirement does not apply if the earlier domestic
partnership ended because of the death of one of its
members);

7. They are both 18 or older.

(b) . '^Reside Together'' Defined

'^Reside together" means that two people share the sameliving quarters. It is not necessary that the right to possessthe quarters be in both names. Two people may reside togethereven if one or both have additional separate living quarters aslong as the two share at least one set of living quarters.

(c). "Share Basic Living Expenses" Defined

"Share basic living expenses" means that two people bothcontribute to the total cost of their food and the cost ofutilities for shared living cjuarters. The individuals need notcontribute equally as long as both contribute.

1



sec. **.2 ENDING DOMESTIC PARTNERSHIPS

(a) isnainalisn-

A Dom^tic Partnership ends when:
the partners no longer reside together; or

2) one partner sends the other a written
notice that he or she has ended the
partnership.

Domestic Partners do not cease to reside together if one leavesthe shared living (quarters due to illness but intends to return.

(b) Notice of Termination.

(1) To Domestic Partners.

A Domestic Partner who terminates a Domestic Partnershipmust send his or her partner a signed statement declaring thatthe partnership is at an end.

(2) To Third Parties.

A Domestic Partner who has given a copy of a Declaration ofDomestic Partnership to any third party in order to qualify forany benefit or right must, when he or she terminates the domestic
partnership, give that third party a statement signed under oathor penalty of perjury stating the partnership has ended. Thestatement must be sent within 60 days of the termination of theDomestic Partnership.

(3) Failure to Give Notice.

Failure to give either of the notices required by thissubsection will not void or delay termination of the DomesticPartnership.

Sec. **.3 LEGAL EFFECT OF DECLARATION OF DOMESTIC
PARTNERSHIP

A Domestic Partnership will create no legal rights or dutiesfrom one of the parties to the other, other than:

a. the legal rights and duties specifically created by thisChapter or other ordinances or resolutions of the San FranciscoBoard of Supervisors which specifically refer to Domestic
Partnership; and

b. legal rights and duties which the partners agree inwriting they will owe to each other, provided the agreement isotherwise legally enforceable.

Sec. **.4 FILING DECLARATIONS OF DOMESTIC PARTNERSHIP



(a). Filing Declaration.

Two people may file a declaration of Domestic Partnershipwith the County Clerk. To file a Declaration of Domestic
Partnership with the County Clerk, two people must use the form
set out in sec. **.6(a).

(b). Amendments to the Declaration.

A Partner may amend a Declaration of Domestic Partnershipfiled with the County Clerk at any time to show address changes.To amend, a partner must use the form set out in Sec. **.6(b).

(c) Filing Termination Statement

If a Domestic Partnership for which a Declaration was filed
with the County Clerk ends, the partner ending it must, and the
other partner may, file a Statement of Termination with the
County Clerk. To file a Statement of Termination,a person must
use the Form set out in Sec. **.6(c).

(d) New Declarations of Domestic Partnership.

No person who has filed a declaration of Domestic
Partnership may file another declaration of Domestic Partnershipuntil six months after a Statement of Termination has been filedwith the County Clerk.

Sec. **.5 RECORDS. COPIES AND FILING FEES

(a) County Clerk^s Records

The County Clerk will keep a record of all Declarations ofDomestic Partnership, Amendments to Declarations of Domestic
Partnership and all Statements of Termination. The file will be
arranged so that Amendments and Statements of Termination arefiled with the Declarations of Domestic Partnership to which theyapply.

(b) Tilim rggg

The County Clerk will charge a fee of ten dollars(^$^) forfiling a Declaration of Domestic Partnership. There w^&*^e nocharge for filing Amendments or Statements of Termination.

(c) Copies

(1) Declaration of Domestic Partnership

When a person files a Declaration of Domestic Partnership,she or he is entitled to have two copies of the Declarationcertified by the Clerk without further charge.

3



(2) Other Declaration or Additional Copies at Time of
£iling

When a person files an Amendment to a Declaration of
Domestic Partnership, or a Statement of Termination, she or he
may have the Clerk certify copies at a cost of three dollars ($3)each. The same charge will apply to certification of additional
copies of a Declaration of Domestic Partnership at the time offiling.

(3) Copies at Other Times

At any time other than the time of filing, the County Clerkwill charge four dollars ($4) each for certified copies ofDeclarations of Domestic Partnership, Amendments to Declarations
of Domestic Partnership and Statements of Termination.
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Sec. **. 6 FORMS

a. Form Declaration of Domestic PariinershlD

DECIARATION OF DOMESTIC PARTNERSHIP

WARNINGS.

(1) Public Record

When filed with the San Francisco County Clerk, this Declaration
becomes a PUBLIC RECORD. This means that anyone may get to seeit and may get copies. This also means that, although the
partnership may be ended (see below), there is no way to removethis Declaration from the public records or to destroy it.

(2) L?qgil Effggt

It is possible that this declaration could be interpreted asevidence that the partners have taken on financial or other
obligations to each other. San Francisco law says thatDeclarations Of Domestic Partnership have very limited effect,but state law might give it other, broader effects. If you areworried about this possibility, get legal advice on the effect of
this declaration and ways to control its effect before you signit.

(3) Termination

Domestic Partnerships end if the partners stop residingtogether or if one partner gives the other written notice that
the partnership is at an end (Note: Partners are not consideredto have stopped residing together if one leaves because ofillness but intends to return). If the Domestic Partnershipcovered by this Declaration ends, the partner who ends it mustfile a Statement of Termination with the County Clerk, mail a
copy to the other partner, and give a copy to any third person towhom the Declaration was given to obtain benefits or rights.

(4) Changes

To be sure that you get notice if your partner files aStatement of Termination, you must file an Amendment any time anyof the addresses change.

We declare under penalty of perjury:
1. Neither of us is married;

2. We are not related to each other in any way which would barmarriage in California;
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3. Neither of us is acting under fraud or duress, and both of
us are competent to contract;

4. We reside together (see below for definition) and ve share
basic living expenses (see below for definition);

5. We are each other's Domestic Partner;

6. Neither of us has, within the last six months, been a member
of a different domestic partnership;

7. We are both 18 years of age or older.

We both promise that if we stop residing together (see below
for definition), or if either of us decides to end the Domestic
Partnership, we will file a Statement of Termination, send a copy
to each other and to any third party to whom either of us has
given a copy of this declaration to obtain benefits or rights.

I declare under penalty of perjury under the laws of the
State of California that the statements above are true and
correct.

Signed on , 19 , in

Signature

Print Name

Address for Mail:

I declare under penalty of perjury under the laws of the
State of California that the statements above are true and
correct.

Signed on , 19 , in

Signature

Print Name

Address for Mail:
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IMPORTANT DEFINITIONS

"Reside Together" Defined

'^Reside together^ means that two people share the same
living quarters. It is not necessary that the right to possessthe quarters be in both names. Two people may reside together
even if one or both have additional separate living quarters so
long as the two share at least one set of living quarters. Two
people do not cease residing together if one leaves the shared
living quarters because of illness but intends to return.

*^Share Basic Living Expenses*^ Defined

''Share basic living expenses" means that two individuals
both contribute to the total cost of their food and the cost of
utilities for shared living quarters. Two people need not
contribute equally so long as both contribute.



b. Form for Amendments

AMENDMENT TO Declaration OF
PQNggTIC PAFTNERgHIP

I am filing this statement to change the mailing address
shown for me on the Declaration of Domestic Partnershipwhich I filed. The new address is:

I declare under penalty of perjury under the laws of the
State of California that the statements above are true and
correct.

Signed on , 19 , in
Signature

^ Print NameAddress for Mail:
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c. Form Statement of Termination

STATEMENT OF TERMINATION OF
DOMESTIC PARTNERSHIP

I declare under penalty of perjury;
1. 1

and I are no longer Domestic Partners;

2. I mailed my former partner a copy of this Statement on
, 19 I sent the copy of this

Statement to the following address:

I declare under penalty of perjury under the laws of the
State of California that the statements above are true and
correct.

Signed on , 19 , in

Signature

Print Name

Address for Mail:

Fill in the name of the individual who you declared was
your Domestic Partner on a Statement of Domestic Partnership.

2 Fill in month, day and year.
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AMENDING THE SAN FRANCISCO AEMIWISTRATIVE CODE BY ADDING SECTIONS
*** THROUGH *** ABOUT NONDISCRIMINATION. REAL ESTATE. FAMILY
I^VE. HOSPITAL VISITATION. RETALIATION AND ENFORCEMENT.

Be it ordained by the people of the City and County of SanFrancisco:

Sec. 1. The San Francisco Administrative Code is amended
by adding Sections ***.7, ***.8, ***.9, ***.10 and ***.11, toread:

Sec. ***.7 REAL ESTATE.

Any lease, rental agreement or other contract for the
use of real estate which uses the term 'faunily'^ shall beinterpreted to include within a person's family either a domestic
partner or an individual designated by the person. No agreementcovered by this section may put conditions on who the person maydesignate except that no designation may be made if the person ismarried. If the agreement includes within the term "'family" theparents, children or other blood relatives of a spouse, the termshall also include the parents, children or other blood relatives
of a domestic partner or a designated individual.

Sec. ***.8 F^MTT.y POLICIES

(a) Leave Definitions.

"Leave" means time off or any accomodation in hours or
scheduling. "Related Person Leave" is leave:

1. to care for a spouse or the child or the
parent of a spouse;
2. upon the death of a spouse or the child
or the parent of a spouse.

(b) Employers with Leave Policies

Any employer in San Francisco which allows employees (or anyclass or group of employees) related person leave must allow
employees the same kind of leave on the same terms for a DomesticPartner.

(c) City Cpntragtprp

Any contract in which Chapter 12B or 12C of the SanFrancisco Administrative Code requires a non-discriminationprovision will also contain a provision requiring the contractor,if it allows employees (or any class or group of employees)related person leave, to allow employees the same leave on thesame terms for a Domestic Partner.

(d) Alternate Compliance.
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Any employer covered by subsections (a) or (b) of this
Section may fully comply if it allows all unmarried employees to
name one individual and it allows all unmarried employees the
same leave as its related person leave for that individual.
An employer may require an employee to give the address of the
individual, but it may not require any other information. The
employer must allow employees to substitute one individual for
another and to make a new designation if the individual dies.

(e) Proof of Domestic Partnership.

Any employer covered by subsections (a) or (b) of this
Section may require its employees to submit proof of a Domestic
Partnership in the form of a written declaration of Domestic
Partnership, signed by both partners under penalty of perjury.The Declaration shall be substantially the same as the form set
out in Sec. **.6(a) of this code, deleting the •'Warnings.*' Any
employer who requires a Declaration as proof of a Domestic
Partnership must accept (but may not require the employee to
submit) a copy of a Declaration of Domestic Partnership which
shows that it has been filed with the County Clerk.

Sec. **.9 HOSPITAL VISITATION

(a) Patient Designation.

All hospitals shall allow any patient with whom visiting isrestricted to name those individuals whom the patient wishes to
allow to visit, unless:

1. No visitors are allowed: or

2. The hospital decides that the presence of a particularvisitor named by the patient would endanger the health or safetyof a patient or patients, or would endanger the primary
operations of the facility.

(b) Domestic Partners of Patients Who Do Not Make
Designations.

If a patient with whom visiting is restricted has not made
the designation provided for in subsection (a), and if the
patient has not indicated that she or he wishes no visitors, thehospital must allow the patient's Domestic Partner to visit,unless:

1. No visitors are allowed: or

2. The hospital decides that the presence of a particularvisitor named by the patient would endanger the health or safetyof a patient or patients, or would endanger the primaryoperations of the facility.
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(c) Proof of Domestic Partnership. Any hospital covered bysubsection (b) may require a person claiming to be the DomesticPartner of a patient to submit proof of the Domestic Partnershipin the form of a %rritten Declaration of Domestic Partnership,signed by both partners under penalty of perjury. TheDeclaration shall be substantially the same as the form set outin Sec. **.6(a) of this Code, but the ''Warnings^ Section may bedeleted. Any hospital which requires a Declaration as proof of aDomestic Partnership must accept (but may not require anyone tosubmit) a copy of a Declaration of Domestic Partnership whichshows that it has been filed with the County Clerk.
Sec. ***.10 RETALIATION.

No person who seeks the benefit of this chapter will bediscriminated against in any way for doing that. No person whoassists someone else in obtaining the benefit of this chapterwill be discriminated against in any way for doing that.
Sec. ***.11 ENFORCEMENT.

(a) Human Rights Commission.

This chapter may be enforced by the San Francisco HumanRights Commission under Article 12 of the Administrative Code.

(b) Civil Action.

This chapter may be enforced by a civil action. A complaintto the human rights commission is not a prerequisite toenforcement in a civil action.

(c) Remedies..

Any court which finds that this has been violated or will beviolated may use all the powers which it has to remedy or preventa violation.
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W Time Limits.

Any action to enforce this chapter must be started no laterthan three years after the claimed violation.

Sec. 2. Since the City of San Francisco itself is an
employer in the City and County of San Francisco, and since itoperates institutions of the types otherwise covered by thisordinance, it is the intent of the Board of Supervisors that tothe full extent allowed by law, this ordinance apply with fulleffect and force to the City and County.

MAC:fmb
PARTNERS/SFCode
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Omnibus Family Equity Ordinance of 1989

Chapter
Chapter

Chapter
Chapter
Chapter

Preliminary Provisions
Non-Discrimination Provisions

- Business Establishments
- Educational Institutions

City Contracts
Family Partnership License
Supplementary Provisions

Chapter 1 - PRELIMINARY PROVISIONS

Sec. 1 POLICY.

(a) It is the policy of the City and County of San
Francisco to eliminate discrimination that creates
or promotes inequities in the privileges and
benefits realized by family units. In adopting
this Ordinance, the Board of Supervisors
recognizes the diverse family units living within
the City and County of San Francisco. These
family units include, but are not limited to,
lesbian and gay couples and their children,
siblings or other blood relatives, married
couples, and any other combination of adults and
children who function as a family unit. The Board
of Supervisors recognizes the importance of
protecting these diverse family units from unequal
treatment and that a need for such protection
exists.

(b) It is the purpose of this Ordinance to require the
equal treatment of all individuals, regardless of
family status (as defined in Section 3 below), in
all business promotions, real estate transactions,
employment and educational opportunities. Should
the legislation of such treatment be found to be
preempted, it is the policy of the City and County
of San Francisco to encourage voluntary compliance
with the policies articulated by this Ordinance.

(c) It is the policy of the City and County of San
Francisco to eliminate discrimination based on

family status from all of its contracts,
subcontracts, franchises, leases, concessions or
other agreements involving real or personal
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property. It is the intent of this Amendment to
eliminate discrimination based on family status
from any practice undertaken or employed by all
contractors or subcontractors with respect to its
employees or applicants for employment, including,
but not limited to, the compensation, terms, or
conditions or privileges of employment.

(d) This amendment shall apply to contracts for the
purchase of goods and to contracts for the
provision of services.

(e) In adopting the sections in this Ordinance that
provide for the establishment of Family
Partnerships, it is the intent of the Board of
Supervisors to recognize officially the family
units of non-married couples who reside in the
City and County of San Francisco.

(f) In adopting this Ordinance, the Board of
Supervisors does not intend to infringe upon the
free exercise of religion as guaranteed by the
United States and California Constitutions.

Sec. 2 FINDINGS.

(To be supplied after public hearings.)

Sec. 3 DEFINITIONS.

As used in this Ordinance, the following words or
phrases shall have the meanings indicated:

(a) The phrase "business establishment" means any
entity, however organized, which furnishes goods
or services to the general public. An otherwise
qualifying establishment which has membership
requirements is considered to furnish services to
the general public if its membership requirements
consist only of payments of fees or consist of
requirements under which a substantial portion of
the residents of this City could qualify.

(b) The phrase "educational institution" means any
public or private institution including an
academy, college, university, elementary or
secondary school, extension course, kindergarten,
nursing, professional, secretarial, technical, or
vocational school; and includes an agent of an
educational institution.



(c) The word "employee" means any individual employed
or seeking employment from an employer.

(d) The word "employer" means the City and County of
San Francisco, any individual, firm, corporation,
partnership, or other organization or group of
persons however organized, located or doing
business within the City and County of San
Francisco, that employs personnel for salary or
wages, or any person acting as an agent of such an
organization.

(e) The phrase "family status" means the state of
being married, not married, a family partner,
single, divorced, separated, or widowed.

(f) The phrase "Family Partner" means someone who has
a Family Partnership License as provided in
Chapter 4 of this Ordinance.

(g) The word "person" means any individual, person,
firm, corporation or other organization or group
of persons however organized.

Chapter 2 - NON-DISCRIMINATION PROVISIONS

Sec. 1 BUSINESS ESTABLISHMENTS.

(a) PrQhibited Activity,

It shall be unlawful for any person to do any of
the following acts wholly or partially based on
family status:

(1) To deny the full and equal enjoyment of, or
to impose different terms or conditions upon,
the enjoyment of the goods, services,
facilities, privileges, advantages, and
accommodations of any business establishment;

(2) To make, print, publish, advertise or
disseminate in any way any notice, statement
or advertisement with respect to any business
establishment which indicates an unlawful
discriminatory preference.
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Sec. 2 EDUCATIONAL INSTITUTIONS

(a) Pi:c>hil?ite<3 Aptivity.

It shall be unlawful for any person to do any of
the following acts wholly or partially based on
family status.

(1) To deny admission, or to impose different
terms, or conditions on admission to any
educational institution;

(2) To deny any individual the full and equal
enjoyment of, or to impose different terms or
conditions upon the availability of, any
facility owned or operated by or any service
or program offered by an educational
institution.

(3) To make, print, publish, advertise or
disseminate in any way any notice, statement
or advertisement with respect to any
educational institution which indicates an

unlawful discriminatory preference.

Sec. 3 EXCEPTIONS

Nothing in this Chapter shall be construed to
prohibit any act specifically authorized by the
laws of the State of California.

Chapter 3 - CITY CONTRACTS

Sec. 1 AMENDMENTS

To comply with the intent of this Ordinance, the
following amendments shall be made to the San Francisco
Administrative Code:
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(a) Section 12B.1 of Chapter 12B shall be amended to
include the words "or family status" following the
words "(AIDS/ARC),"

(b) Section 12B,l(a) of Chapter 12B shall be amended
by inserting the definition of the words "family
status," as stated in Chapter 1, Section 3(e) of
this Ordinance, between the definitions of the
words "Lessee" and "Sublease,"

(c) Section 12B.2(a) of Chapter 12B shall be amended
to include the words "or family status" following
both occurrences of the words "AIDS/ARC."

(d) Section 12B.2(d) of Chapter 12B shall be amended
to include the words "or family status" following
the word "disability."

(e) Section 12C.1 of Chapter 12C shall be amended to
include the words "or family status" following the
words "(AIDS/ARC)."

(f) Section 12C.2 of Chapter 12C shall be amended by
inserting the definition of the words "family
status," as stated in Chapter 1, Section 3(e) of
this Ordinance, between the definitions of the
words "Sublease" and "Real Property."

(g) Section 12C.3(a) of Chapter 12C shall be amended
to include the words "or family status" following
the words "AIDS/ARC."

Chapter 4 - FAMILY PARTNERSHIP LICENSE

Sec. 1 QUALIFICATIONS

Any two residents of the City and County of San
Francisco may apply for and obtain a Family
Partnership License if they:

a. Are 18 years of age or older;

b. Have no legal spouse;

c. Have had no other Family Partner within the
six (6) months preceding application, unless
the most recent Family Partnership terminated
due to the death of one Partner;



d. Pay a $35.00 filing fee; and

e. Execute the Declaration stated in Section 2
of this Chapter.

Sec. 2 LICENSING

(a) For a Family Partnership to take effect, both
Family Partners shall execute the Family
Partnership license, to be supplied by the County
Clerk.

(b) The Family Partnership License shall be comprised
of the following text:

FAMILY PARTNERSHIP LICENSE

If (Family Partner #1). declare that:

1. I am a resident of the City and County
of San Francisco;

2. I am 18 years of age or older;
3. I have no legal spouse;
4. I have had no other Family Partner

within the preceding six months,
(excluding Family Partnerships terminated
by death of one Family Partner),

5. (Family Partner #2) is my sole Family
Partner.

Signed under penalty of perjury this day of
, in the City and County of San Francisco.

(Signature of Family Partner #1)

I, (Family Partner #2), declare that:

1. I am a resident of the City and County
of San Francisco;

2. I am 18 years of age or older;
3. I have no legal spouse;
4. I have had no other Family Partner

within the preceding six months,
(excluding Family Partnerships terminated
by death of one Family Partner),

5. (Family Partner #2) is my sole Family
Partner.



Signed under penalty of perjury this day of
, in the City and County of San Francisco,

(Signature of Family Partner #2)

Signature of County Clerk

(c) The Declaration must be witnessed by the County
Clerk.

(d) Upon execution of a Family Partnership License,
the County Clerk shall affix to the License the
Official Seal of the City and County of San
Francisco and shall issue the original License to
the Family Partners, retaining a copy for the
Clerk's records.

(e) The filing fee for issuance of a Family
Partnership License shall be dedicated to
organizations and services for preventing and
remedying instances of domestic violence. A
portion of these funds will go to organizations
and services that focus on such violence within
the lesbian and gay community.

(f) Duplicate copies of Family Partnership Licenses
will be issued by the County Clerk for a fee of
$ •

Sec. 3 EFFECTS OF LICENSE

(a) This License may be used as proof that a Family
Partnership has been established and as proof that
either Partner is a member of a Family
Partnership.

Sec. 4 FAMILY PARTNERSHIP RESOURCE MATERIALS

Upon issuance of a Family Partnership License, the
County Clerk shall provide the following resource
material to the Family Partners:

- Introduction to rights created/not created
by this License

- Forms and Information on Durable Powers of
of Attorney (Financial and Healthcare)

- Living Together Contract Information
- Will Information
- Conservatorship Information
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Sec. 5 DISSOLUTION

(a) A Family Partnership may be dissolved by either
Family Partner.

(b) To dissolve a Family Partnership, either Family
Partner must:

i. Execute and file a Declaration of Dissolution
as provided by subsection (c) of this
section;

ii. Pay a filing fee of $ ; and

iii. Notify the other Family Partner by
delivering, or having delivered, a copy of
the Declaration of Dissolution to that
Partner's residence.

(c) The Declaration of Dissolution of a Family
Partnerships shall be comprised of the following
text:

1, (Family Partner #1), have been in a Family
Partnership with (Family Partner #2). 1 hereby
dissolve this Family Partnership.

1 understand that dissolution shall not take
effect until a copy of this Declaration has been
delivered to my Family Partner, and Proof of
Service has been made to the County Clerk.

(Date) (Signature)

(d) Proof of Service may consist of either:

i. Registered Mail Receipt;

ii. Affidavit from Process Server; or

iii. Personal oath.



Chapter 5 - SUPPLEMENTARY PROVISIONS

Sec. 1 DISCRIMINATORY EFFECTS OF PRACTICES

Any practice which has the effect or consequence
of violating any of the provisions of this
Ordinance shall be deemed to be an unlawful
discriminatory practice.

Sec. 2 LIABILITY

Any person who violates any of the provisions of
this Ordinance is liable for each and every such
offense for the actual damages, and such amount as
may be determined by a jury, or a court sitting
without a jury, up to a maximum of three times the
amount of actual damages but in no case less than
$1,000, and such costs and attorney's fees as may
be determined by the court. In addition,
exemplary damages may be awarded.

Sec. 3 ENFORCEMENT

(a) Human Rights Commission.

Any person who believes that he or she has been
discriminated against in violation of the
provisions of this Ordinance may file with the
Human Rights Commission a request to have the
Commission investigate and mediate his or her
complaint under the provisions of the
Administrative Code of the City and County of San
Francisco.

(b) Civil Action.

Any aggrieved person may enforce the provisions of
this Ordinance in a civil action.

(c) Equitable Relief.

(1) Any person who commits, or proposes to
commit, an act in violation of this Ordinance
may be enjoined therefrom by any court of
competent jurisdiction.

(2) Any action for equitable relief under this
subsection may be brought by any aggrieved
person, by the District Attorney or by the
City Attorney.
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(d) Bar.

A complaint to the Human Rights Commission is not
a prerequisite to the filing of a civil action
under this Section. The pendency of a complaint
before the Human Rights Commission shall not bar
any civil action under this Section, but a final
judgment in any civil action shall bar any further
proceedings by the Human Rights Commission.

Sec. 4 LIMITATION ON ACTIONS

Judicial actions or requests to the Human Rights
Commission under this Ordinance must be filed
within one year of the alleged discriminatory act.

Sec. 5. NONWAIVERABILITY

Any written or oral agreement which purports to
waive any provision of this Ordinance is against
public policy and void.

Sec. 6 SEVERABILITY

If any part or provision of this Ordinance, or the
application thereof to any person or circumstance
is held invalid, the remainder of this Ordinance,
including the application of such part or
provision to other persons or circumstances, shall
not be affected thereby and shall continue in full
force and effect. To this end, the provisions of
this Ordinance are severable.

Sec. 7 APPLICATION TO THE CITY AND COUNTY OF SAN FRANCISCO

All the provisions of this Ordinance apply to the
City and County of San Francisco.
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TESTIMONY OF
LEGISLATION

CLINT HOCKENBERRY ON DOMESTIC PARTNERSHIP
BEFORE THE S.F. HUMAN RIGHTS COMMISSION

MARCH 7, 1989

My name is Clint Hockenberry. I am the Administrator of the
AIDS Legal Referral Panel, a project of Bay Area Lawyers for
Individual Freedom in partnership with the Volunteer Legal
Services Program of the Bar Association of San Francisco. We
have 350 volunteer attorneys who provide free and low cost legal
services to persons with AIDS and ARC.

I have come here tonight as an individual who has worked on
over 5000 AIDS legal cases over three and a half years. More
than half of those cases involved hospital visitation
authorizations, durable powers of attorney, and wills. I am also
here as a man who was married to a woman for five years and who
has been lovers with a man for fourteen years.

First of all, I want to thank you for the opportunity to
address an issue of great importance to thousands of San
Franciscans. I commend the authors of the several "domestic
partnership" proposals for their constructive and creative ideas.
Although I have specific reservations regarding each of the
approaches, I believe the dialogue to date has been helpful in
focusing attention on a systemic form of discrimination: marital
status discrimination.

Many of us, especially in the Lesbian and Gay community,
of our relationshipshunger for some sort of legal recognition

and legal protection for our relationships,
law to reflect the realities of California
those "significant others" who are closest
California meaningful relationships are not
marriage, but by love, trust, and understanding,
a state of nontraditional households.

We simply
life and to
to us. In
defined by

We are

want the
protect
today's
blood or

becoming

Nevertheless, marital and nontraditional family status
discrimination is pervasive. Marital status discrimination can
occur in a host of legal areas: child custody cases,
conservatorships, intestate succession, contractual obligations
under a meretricious spouse theory, immunity fran testifying
against one's spouse, survival of a right of action for wrongful
death, the ability to file joint tax returns, preferential
visitation privileges in prisons and hospitals, educational
benefits, housing and residential zoning restrictions designed to
exclude households of two or more unrelated individuals, social
security survivor benefits, family health insurance plans, and
numerous other places. Unfortunately, the California legislature
and the Governor—not municipalities—have power to remedy many
of these areas of marital and family status discrimination.



A critical question becomes how far a local government may
push without state or federal laws preempting the legislation. I
believe it is irresponsible to promote a constitutionally
infirmed proposal if there is a reasonable likelihood that state
or federal law will preempt the municipality's ordinance. The
broader the attempted sweep of local protection, the greater the
chance for federal or state preemption. I believe this is a
central weakness in the National Gay Rights Advocates proposal,
"Omnibus Family Equity Ordinance of 1989."

The reverse side of the coin is also true. Carefully
crafted, specific provisions in any proposed piece of domestic
partnership legislation will more 1ikely escape state and federal
preemption problems. Nevertheless, those specific provisions
must make a qualitative difference in the lives of the people it
is intending to protect. I believe this is an inherent weakness
in Supervisor Harry Britt's "Domestic Partnership" legislation.

None of the 5000 AIDS and ARC clients I have served over the
last several years would have benefited from the specific
provisions of the Supervisor Britt proposal. I will take the
major provisions one by one in order to highlight my concerns.

Real Estate (Sec. ***.7): People with AIDS and their
partners frequently experience conflicts with their landlords in
two areas: 1) when the tenant wants to move the partner into the
apartment to care for him or her and the landlord refuses, or 2)
the Person with AIDS dies and the partner, whose name is not on
the lease, wants to continue to reside in the rental unit against
the landlord's wishes. Neither of these frequently encountered
situations is addressed by the proposed legislation.

The proposed protections of Section .7 are triggered only
when there is a lease "which uses the term 'family'." I have yet
to read such language in a lease. But if in some leases there is
that language, landlords will simply delete the use of the term
'family.'

Family Leave Policies (Sec. ***.8): The AIDS Legal
Referral Panel has not received a single complaint in the last
several years involving bereavement leave for partners of
deceased Persons with AIDS. Some companies have voluntarily
redrafted their bereavement leave policies to include domestic
partners. Other companies provide the leave as a matter of
course. Most other companies have no written bereavement
policies but routinely grant such leave when the need arises.

In contrast, the AIDS Legal Referral Panel has received
perhaps a half dozen complaints over the last several years from
caregivers of Persons with AIDS. Often these caregivers are
forced to choose between their jobs or their relationship. None
of the companies involved had any caretaker policy for any
employees, not even those who are legally marrled.



Hospital Visitation (Sec. ***.9): California is one of
forty-two states that empowers a competent adult to make health
care choices in advance of incapacitating injury or illness. If
a domestic partner is appointed the "attorney-in-fact" under a
durable power of attorney for health care, the domestic partner
is given first preference to visit the patient in a hospital.

Use of the durable power of attorney for health care is
widespread. Social services personnel, nursing staff,
physicians, and patient advocacy groups routinely distribute an
eight page form by the California Medical Association. The
instructions are plainly written, and it does not take an lawyer
to fill out a durable power of attorney for health care. Equally
important, a "dpa" not only permits the agent [or partner] into
the hospital room, but also allows the agent to make fundamental
medical treatment decisions on behalf of the principal.

In the alternative, any California resident may execute and
have notarized a one paragraph hospital visitation authorization.
The AIDS Legal Referral Panel uses the following language:
"I, , a resident of the City and County of San
Francisco, California, do hereby give notice and authorize that,
if any injury or illness, or any incapacity through any other
cause necessitates my hospitalization or treatment in a medical
facility, it is my wish that [Partner] be given first preference
in being admitted to visit me in such facility, whether or not
there are parties related to me by blood or by law or other
parties desiring to visit me, unless and until I freely give
contrary instructions to competent medical personnel on the
premises involved."

Because of greater acceptance and distribution of these
legal documents, the AIDS Legal Referral Panel has only
encountered scattered problems in partners' access to
hospitalized patients. None of the situations we experienced
would have been addressed by the proposed domestic partners
legislation.

The first case involved a lover of eight months where the
sister of the Person with AIDS held a two year old durable power
of attorney for health care. Pursuant to that power she barred
the lover from the hospital room. Luckily in this case the
Person with AIDS awakened from a coma and requested to see his
lover. That gave the AIDS Legal Referral Panel attorney the
leverage to claim a partial revocation of the dpa regarding the
partner's hospital visitation. But this situation illustrates
the possible conflict between a state authorized durable power
and a local ordinance that authorizes partner visitation.

In two other situations, the "lovers" of incapacitated
Persons with AIDS contacted the AIDS Legal Referral Panel office
alleging the families had barred their visits. Curiously, in
both these cases family members themselves also contacted the
Panel office to complain that the "lovers" had looted the PWAs'
estates. In both cases the alleged "lover" relationship had been
of short duration and had begun after the AIDS diagnosis.

Finally, in several other circumstances friends had
intervened through use of durable powers of attorney to restrict
(but not bar) visits of roommates to hospitalized patients with



AIDS. The friends had alleged the rocxnmates had stolen objects
and cash from the weakened Person with AIDS.

1 do not believe in any of these half dozen hospital
visitation cases that the proposed local ordinance would have
made any difference. The popularity of durable powers of
attorney for health care, the relative ease in obtaining and in
filling out these documents, and the fact that dpas cover medical
treatment as well as visitation—all suggest that this particular
provision is unnecessary.

Filing Declarations of Domestic Partnership (Sec. **.4)
[see also National Gay Rights Advocates "Family Equity
Ordinance," Chapter 4]: Both Supervisor Britt's and NGRA's
proposals contain sections on registering a declaration of
Domestic Partnership with the County Clerk. As currently
drafted, there are no confidentiality or privacy protections of
this information. Anyone has access to this public document.

My heightened concern on the need for privacy protections is
the result of hearing one horror story after another. 1 have
spoken with eleven San Franciscans over the last two weeks who
have lost their health insurance. Insurance companies had
dropped entire health care plans; employers had switched
carriers; or individuals or small businesses were no longer able
to afford skyrocketing premiums. If insurance companies [or
employers or prospective landlords...] have access to domestic
partnership information, then gay men and lesbians could very
easily become victims of sexual orientation discrimination.

For example, the City and County of San Francisco is
powerless to prevent discrimination by insurance carriers.
Pretextual reasons can always be invented to deny an insurance
application. Sadly, the State Insurance Commissioner has
traditionally not attempted to regulate the insurance industry.
Therefore, if an insurance company accesses the County Clerk's
"public" records, no gay San Franciscan—seropositive or HIV
negative—will obtain insurance.

1 strongly recommend safeguards be added to any legislation
in order to guarantee that these public documents be opened only
on court order. 1 further suggest that a warning precede any
declaration alerting the couple that information contained in a
domestic partnership declaration may result in discrimination.

Overall 1 favor the more generalist approach of the National
Gay Rights Advocates "Omnibus Family Equity Ordinance of 1989."
Nevertheless, 1 would suggest a thorough examination by the City
Attorney's Office into the issues of state and federal
preemption.

1 also want to express my admiration for Supervisor Britt,
Supervisor Nelder, and attorney Matt Coles for their leadership
and vision in the arena of domestic partners legislation.

1 finally want to thank the Human Rights Commission for this
opportunity to discuss issues of vital concern to me and
thousands of other San Franciscans.


