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THOMAS GRAY SKIPPER, et al., 
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v. 

U.S. FISH AND WILDLIFE SERVICE, et 
al., 

Defendants, 

and  

CENTER FOR BIOLOGICAL DIVERSITY, 

Proposed Defendant-Intervenor. 

)  
 
 
 
Case No. 1:21-cv-00094-JB-B 
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) 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

MOTION TO INTERVENE 
 

 Pursuant to Federal Rule of Civil Procedure 24(a)(2), Proposed Defendant-Intervenor, the 

Center for Biological Diversity (“Center”), respectfully moves to intervene as a defendant in the 

above-captioned action. In the alternative, the Center moves for permissive intervention under 

Federal Rule Civil Procedure 24(b). In support of this motion, the Center submits the 

accompanying (1) Memorandum in Support; (2) Declaration of James Allen Stiles; (3) 

Declaration of Craig Rudolph; (4) Declaration of David Noah Greenwald; (5) Proposed Answer 

in Intervention; (6) Proposed Order; and (6) Corporate Disclosure Statement.1  

 
1 Counsel for the Center conferred with the other parties in this case regarding the Center’s 
motion to intervene. Both Plaintiffs and Federal Defendants reserved taking a position on the 
Center’s motion until they had an opportunity to review after filing. 
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MEMORANDUM IN SUPPORT 

INTRODUCTION 

The black pinesnake (“pinesnake”), Pituophis melanoleucus lodingi, is a large, non-

venomous constricting snake found exclusively in the upland longleaf pine forests that once 

covered the southeastern United States. Final Rule, Threatened Species Status for Black 

Pinesnake, 80 Fed. Reg. 60,468, 60,468–69 (Oct. 6, 2015). But these once extensive forests have 

been reduced to less than four percent of their historical range, and pinesnake populations have 

declined commensurately with this loss. Id. at 60,480–82.  

Recognizing the “immediacy, severity, and scope of the threats” to the pinesnake from 

ongoing habitat destruction and fragmentation—and in response to a 2004 petition by the Center 

for Biological Diversity (“Center”) and several other conservation interests, as well as 

subsequent litigation to force the U.S. Fish and Wildlife Service (“Service”) to make a final 

determination in response to that petition—the Service proposed to list the pinesnake as a 

“threatened species” under the Endangered Species Act (“ESA”) in 2014. Proposed Rule, 

Threatened Species Status for the Black Pinesnake, 79 Fed. Reg. 60,406, 60,415 (Oct. 7, 2014); 

see also Stipulated Settlement Agreement, In re Endangered Species Act Section 4 Deadline 

Litigation, MDL Docket No. 2165, ECF 42-1, ¶ 3.d (July 12, 2011). The listing was finalized in 

2015. 80 Fed. Reg. 60,468.  

The Service, however, failed to propose critical habitat for the pinesnake concurrent with 

listing as required by the ESA, forcing the Center to sue the Service to compel the designation of 

critical habitat for the subspecies. Compl. for Declaratory and Injunctive Relief, Center for 

Biological Diversity v. Bernhardt, No. 1:19-cv-01071-EGS, ECF No. 1 (D.D.C. April 17, 2019). 

Ultimately, the Center reached a settlement that led to the Service designating critical habitat for 
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the pinesnake on February 26, 2020. Designation of Critical Habitat for Black Pinesnake, 85 Fed. 

Reg. 11,238 (Feb. 26, 2020) (“Final Rule”); see also Center for Biological Diversity v. 

Bernhardt, No. 1:19-cv-01071-EGS, ECF 12, ¶ 4.a (Oct. 11, 2019) (“Settlement Agreement”).2 

The Plaintiffs in this suit—Thomas Gray Skipper, Skipper Land Holdings LLC, Phalyn LLC, 

and Forest Landowners Association (collectively, “Plaintiffs”)—are now attempting to undo this 

designation. 

In order to protect its interests in the pinesnake, and its organizational efforts over 17 

years to secure ESA listing and critical habitat designation for this imperiled species, the Center 

now moves to intervene as of right under Fed. R. Civ. P. 24(a)(2), or, alternatively, permissively 

under Fed. R. Civ. P. 24(b), as a Defendant-Intervenor. The Center’s timely intervention is 

warranted because Plaintiffs seek relief that would harm the Center’s organizational interest in 

defending the outcome of its Settlement Agreement, as well as its members’ interest in the 

pinesnake and its critical habitat, and because Federal Defendants may not adequately protect the 

Center’s interests.  

FACTUAL BACKGROUND 

 The pinesnake is found exclusively in the upland longleaf pine forests of the southeastern 

United States. 80 Fed. Reg. at 60,469. Once occurring in Louisiana, Mississippi, and Alabama, 

the pinesnake is now believed to have been completely extirpated from Louisiana and parts of its 

historic range in Mississippi. Id. at 60,485. Only eleven pinesnake populations remain, five of 

which occur in the De Soto National Forest in Mississippi. Id. at 60,471. The remaining small, 

isolated populations are found on patches of highly fragmented suitable longleaf pine habitat in 

 
2 Although the Settlement Agreement is available in a publicly accessible electronic database, for 
convenience, a true and correct copy of the Settlement Agreement is attached to the Declaration 
of David Noah Greenwald. 
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Alabama and Mississippi. Id. Three of these populations are not expected to survive long term 

due to their small size, extent of fragmentation of their habitat, and lack of conservation efforts in 

those areas. Id.   

Unfortunately, the longleaf pine forests the pinesnake depends on have declined 96 

percent from their historic extent, and this trend is expected to continue over the next fifty years. 

Id. at 60,480. Pinesnake habitat is primarily threatened by habitat conversion to agriculture and 

pine plantations dominated by other species of pine, urbanization, and fragmentation by roads. 

Id. at 60,480–81. When longleaf pine habitat is logged and converted to plantations, it loses the 

features that make it suitable for the pinesnake, such as an open canopy, a reduced shrub layer, 

and “dense herbaceous ground cover,” id. at 60,481, which is essential for providing refugia and 

food to support the rodent prey base of the pinesnake. 85 Fed. Reg. at 11,248. Fire suppression 

typical of pine plantation management is also harmful to pinesnake survival because frequent fire 

is key for maintaining longleaf pine ecosystems, and without the inclusion of fire on the 

landscape, dense midstory vegetation incompatible with pinesnake habitation dominates. 80 Fed. 

Reg. at 60,480–81. Fire suppression is therefore considered “a primary reason for the 

degradation of the remaining longleaf pine forest.” Id. at 60,484. 

Pinesnakes move seasonally between different habitats and have large home ranges of up 

to more than 900 acres. Id. at 60,469. This large home range size makes the pinesnake 

particularly vulnerable to the effects of habitat loss and fragmentation, as the subspecies’ 

survival depends on access to “larger, unfragmented tracts of habitat.” Id. 

In response to the significant threats impacting the pinesnake, the Center, along with 

several concerned individuals including Dr. Jane Goodall, petitioned the Service to list the 

pinesnake as a threatened or endangered species on May 4, 2004. See Review of Native Species 
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That Are Candidates or Proposed for Listing as Endangered or Threatened; Annual Notice of 

Findings on Resubmitted Petitions; Annual Description of Progress on Listing Actions, 70 Fed. 

Reg. 24,870, 24,894 (May 11, 2005). However, the Service deferred acting on the Center’s 

petition and instead found that its listing was warranted but precluded by other higher priority 

listing actions. Id. The pinesnake was left in this regulatory limbo for years, until a settlement 

obtained by the Center required the Service to make a listing determination for the species by the 

end of fiscal year 2014. Stipulated Settlement Agreement, In re Endangered Species Act Section 

4 Deadline Litigation, MDL Docket No. 2165, ECF 42-1, ¶ 3.d (July 12, 2011).  

Following the Center’s litigation and subsequent settlement, the Service recognized that 

the “[t]hreats to the black pinesnake, working individually or in combination, are ongoing and 

significant and have resulted in curtailment of the range of the subspecies” and proposed listing 

the pinesnake as threatened on Oct. 7, 2014. 79 Fed. Reg. at 60,415. The pinesnake was then 

finally listed as a threatened species on October 6, 2015. 80 Fed. Reg. at 60,485–86. However, 

despite the ESA’s requirement to do so, the Service did not designate critical habitat for the 

pinesnake concurrently with listing. Id. at 60,468 (stating that the Service would “finalize the 

designation of critical habitat for the black pinesnake at a later date”); see also 16 U.S.C. § 

1533(a)(3)(A)(i). 

Rather, it was only after the Center again filed suit and obtained a settlement agreement, 

Settlement Agreement at ¶ 4.a, that the Service designated 324,679 acres of critical habitat in 

eight units in Alabama and Mississippi on February 26, 2020. 85 Fed. Reg. at 11,238. In 

recognition of the significant threat continued habitat loss and fragmentation pose to the 

pinesnake’s existence, the Service focused on “large tracts of remaining unfragmented open pine 

habitat” which have, or can be managed to have, a fire return interval of one to three years “to 
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promote the open-canopied condition and abundant, diverse forage species that sustain the prey 

base . . . for black pinesnakes,” and ample “burned-out or rotted-out pine stumps and their 

associated root system tunnels,” as these are preferred refugia for the pinesnake. Id. at 11,248–

50. The Service designated critical habitat only in areas occupied by the pinesnake at the time of 

listing and did not designate any unoccupied critical habitat. Id. at 11,251.  

Prior to designation, the Service considered its potential economic impact. Id. at 11,257. 

The Service also released its analysis of the economic impacts of the designation to the public 

and provided an opportunity for comment. Id. at 11,238. The Service then thoroughly considered 

and responded to comments in the Final Rule, id. at 11,243–11,245, ultimately finding that the 

“probable economic impacts of the . . . designation are expected to be limited to additional 

administrative efforts as well as minor costs of conservation efforts resulting from a small 

number of future section 7 consultations.” Id. at 11,257. 

Plaintiffs, however, on February 26, 2021, filed suit asserting that the Service violated the 

ESA, the Regulatory Flexibility Act (“RFA”), and the Administrative Procedure Act when it 

designated critical habitat for the pinesnake. Compl., ECF 8 (Feb. 26, 2021). Specifically, 

Plaintiffs contend that: (1) the Service failed to establish that the pinesnake occupied Units 7 & 8 

of the critical habitat designation at the time of listing, id. ¶¶ 110–121; (2) the agency failed to 

apply the proper standard for designating unoccupied critical habitat when doing so, id. ¶¶ 122–

128; (3) the Serviced erred by analyzing only the costs attributable to the critical habitat 

designation itself, id. ¶¶ 129–138; (4) the economic impact analysis underestimated or failed to 

consider certain costs associated with the designation, id. ¶¶ 139–149; the Service abused its 

discretion when declining to exclude Units 7 or 8 from the designation, id. ¶¶ 150–157; and the 

Service failed to issue a regulatory flexibility analysis when designating critical habitat, id. ¶¶ 
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158–164. Ultimately, Plaintiffs ask this Court to set aside the Final Rule designating Units 7 and 

8 as critical habitat, to enjoin the Final Rule’s enforcement against small entities, and to remand 

the Final Rule to Federal Defendants. Id. at Prayer for Relief.  

LEGAL BACKGROUND 

I. Protection Under the Endangered Species Act 

Congress enacted the ESA to protect endangered and threatened species, such as the 

pinesnake, and to “provide a means whereby the ecosystems upon which [such] species depend 

may be conserved.” 16 U.S.C. § 1531(b). The Supreme Court has stated that the “plain intent of 

Congress in enacting this statute was to halt and reverse the trend toward species extinction, 

whatever the cost.” Tenn. Valley Auth. v. Hill, 437 U.S. 153, 184 (1978).  

In line with that intent, the ESA requires the Secretary of the Interior (“Secretary”) to 

determine whether any species is “endangered” or “threatened” based solely on the best available 

science. 16 U.S.C. § 1533(a)(1), (b)(1)(A).3 The Secretary has delegated the administration of 

the ESA to the Service. 50 C.F.R. § 402.01(b). Whether a species is endangered or threatened is 

evaluated based on five factors: “(A) the present or threatened destruction, modification, or 

curtailment of its habitat or range; (B) overutilization for commercial, recreational, scientific, or 

educational purposes; (C) disease or predation; (D) the inadequacy of existing regulatory 

mechanisms; or (E) other natural or manmade factors affecting its continued existence.” 16 

U.S.C. § 1533(a)(1).  

A suite of substantive legal protections apply once species are listed as endangered or 

threatened. For example, ESA section 7(a)(2) requires all federal agencies to ensure that their 

 
3 “The term ‘species’ includes any subspecies of fish or wildlife or plants, and any distinct 
population segment of any species of vertebrate fish or wildlife which interbreeds when mature.” 
16 U.S.C. § 1532(16).  
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actions do not “jeopardize the continued existence” of any endangered or threatened species or 

“result in the destruction or adverse modification” of any listed species’ “critical habitat.” Id. § 

1536(a)(2).  

II. Critical Habitat Under the Endangered Species Act 

The ESA also requires the Service to designate “critical habitat” for listed species 

concurrently with listing “to the maximum extent prudent and determinable.” Id. § 

1533(a)(3)(A)(i), (b)(6)(C); 50 C.F.R. § 424.12. Congress did not impose this strict requirement 

lightly. Rather, Congress recognized the importance of timely habitat protections to the 

conservation and recovery of endangered species: 

[C]lassifying a species as endangered or threatened is only the first step in 
insuring its survival. Of equal or more importance is the determination of the 
habitat necessary for that species’ continued existence. . . . If the protection of 
endangered and threatened species depends in large measure on the preservation 
of the species’ habitat, then the ultimate effectiveness of the Endangered Species 
Act will depend on the designation of critical habitat.  
 

H.R. Rep. No. 94-887 at 3 (1976) (emphasis added). Time has proven Congress’ wisdom as 

species with critical habitat are more than twice as likely to be in recovery than those without it. 

Martin et al., The Effectiveness of the Endangered Species Act: A Quantitative Analysis, 55, 

BioScience, 360 (2005). 

Critical habitat is defined as “the specific areas within the geographical area occupied by 

the species, at the time it is listed . . ., on which are found those physical or biological features (I) 

essential to the conservation of the species and (II) which may require special management 

considerations or protection.” 16 U.S.C. § 1532(5)(A)(i). Critical habitat also includes “specific 

areas outside the geographical area occupied by the species at the time it is listed . . . upon a 

determination by the Secretary that such areas are essential for the conservation of the species.” 

Id. § 1532(5)(A)(ii). “Conservation” means “to use and the use of all methods and procedures 
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which are necessary to bring any endangered species or threatened species to the point at which 

the measures provided” in the ESA “are no longer necessary.” Id. § 1532(3). 

The Service must rely on the “best scientific data available” when designating critical 

habitat but must additionally “tak[e] into consideration the economic impact, the impact on 

national security, and any other relevant impact” of the designation. Id. § 1533(b)(2). When 

doing so, “[t]he Secretary will consider impacts at a scale that the Secretary determines to be 

appropriate, and will compare the impacts with and without the designation. Impacts may be 

qualitatively or quantitatively described.” 50 C.F.R. § 424.19(b). 

Subsequently, “[t]he Secretary may exclude any area from critical habitat if he 

determines that the benefits of such exclusion outweigh the benefits of specifying such area as 

part of the critical habitat, unless he determines,” based on the best available science, “that the 

failure to designate such area as critical habitat will result in the extinction of the species 

concerned.” 16 U.S.C. § 1533(b)(2) (emphasis added). “In identifying those benefits, … the 

Secretary may assign the weight given to any benefits relevant to the designation of critical 

habitat.” 50 C.F.R. § 424.19(c). 

Following designation, ESA section 7(a)(2) requires all federal agencies to ensure that 

their actions are not likely to “result in the destruction or adverse modification” of any listed 

species’ “critical habitat.” 16 U.S.C. § 1536(a)(2). But this requirement “does not directly limit 

the rights of private landowners.” Weyerhaeuser Co. v. U.S. Fish & Wildlife Serv., 139 S. Ct. 

361, 365 (2018). Rather, “[i]t instead places conditions on the Federal Government’s authority to 

effect any physical changes to the designated area, whether through activities of its own or by 

facilitating private development.” Id. at 365–66. “If the Secretary determines that an agency 

action, such as issuing a permit, would harm critical habitat, then the agency must terminate the 
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action, implement an alternative proposed by the Secretary, or seek an exemption from the 

Cabinet-level Endangered Species Committee.” Id. at 366. In practice, few actions are terminated 

or even substantially burdened following section 7 consultation. See Jacob W. Malcom & Ya 

Wei Li, Data Contradict Common Perceptions About a Controversial Provision of the US 

Endangered Species Act, 112, Proceedings of the National Academy of Sciences of the United 

States of America, 15844 (2015) (finding that none of the 88,290 consultations recorded in a 

seven-year period were stopped or extensively altered as a result of consultation).  

ARGUMENT 

I. The Center is Entitled to Intervene as of Right 

The Center meets the requirements to intervene as of right. See Georgia v. U.S. Army 

Corps of Eng’rs, 302 F.3d 1242, 1249 (11th Cir. 2002) (holding that intervention as of right must 

be granted if: (1) timely; (2) the movant “claims an interest relating to the property or transaction 

that is the subject of the action;” (3) the movant’s interest may “as a practical matter” be 

impaired or impeded by the litigation; and (4) the movant’s interest is not adequately represented 

by existing parties). The instant motion is timely because this matter is still in its infancy. The 

Center and its members also have a longstanding interest in protecting the pinesnake and its 

critical habitat, as demonstrated by the Center’s history of advocacy on behalf of the pinesnake. 

These interests will be impaired if the Plaintiffs are successful in their challenge to the 

pinesnake’s critical habitat designation because they seek to vacate essential elements of the 

critical habitat designation, impairing the Center’s ability to protect the pinesnake, its critical 

habitat, and the fruits of the Center’s Settlement Agreement. Finally, the Service may not 

adequately represent the Center’s interests because, as a federal government agency, the 

Service’s interests are far broader than those of the Center, which is solely concerned with 
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protecting the pinesnake and its critical habitat. For these reasons, the Center is entitled to 

intervene as of right in this matter and must be allowed to do so. See Chiles v. Thornburgh, 865 

F.2d 1197, 1213 (11th Cir. 1989) (holding that if a would-be intervenor establishes each of the 

four requirements, “the district court must allow [them] to intervene”). 

A. The Center’s Motion to Intervene is Timely 

The Center’s motion to intervene is timely because this matter remains in the early stages 

of litigation, with no significant action having been taken by this Court and without the 

submission of the administrative record on which the case will be judged. When judging whether 

a motion is timely, the Eleventh Circuit does not rely on “absolute measures of timeliness, such 

as how far the litigation has progressed,” but rather considers the totality of the circumstances. 

Meek v. Metro. Dade Cnty., 985 F.2d 1471, 1479 (11th Cir. 1993) (cleaned up). “[M]ere delay in 

determining the rights of existing parties is not a relevant consideration.” Id. Rather, the focus is 

on “any additional prejudice arising from the applicant’s delay in seeking intervention.” Id.   

And while “absolute measures of timeliness” do not alone dictate the timeliness inquiry, 

id., Eleventh Circuit courts have typically considered a motion to intervene timely if it was filed 

within a few months after the movant learned of the litigation, so long as the court had not yet 

taken any “significant action” and intervention would not cause additional delay in proceedings. 

See Georgia, 302 F.3d at 1259–60 (stating that the Eleventh Circuit did “not believe that a delay 

of six months in itself constitutes untimeliness” and that the intervention “did not delay the 

proceedings and the court had yet to take significant action.”); see also Chiles, 865 F.2d at 1213 

(finding motion timely when filed seven months after the case was filed and after a motion to 

dismiss had been filed). Here, less than the six or seven months at issue in Georgia or Chiles has 

passed since the filing of Plaintiffs’ Complaint, ECF 8 (Feb. 26, 2021), and this Court has yet to 
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take any “significant action.” Georgia, 302 F.3d at 1260. Thus, the Center’s motion will not 

unduly prejudice the existing parties and is timely. 

B. The Center Has a Substantial and Protectable Interest in the Subject Matter 
of This Litigation 
 

The Center’s and its members’ interest in protecting the pinesnake and its critical habitat, 

designated pursuant to the Center’s Settlement Agreement, is a legally protectable interest that 

will be directly and significantly impacted by the declaratory and injunctive relief sought by 

Plaintiffs in this litigation. See Settlement Agreement at ¶ 4.a. A party seeking intervention as of 

right under Rule 24(a) must “claim[] an interest relating to the property or transaction that is the 

subject of the action.” Fed. R. Civ. P. 24(a)(2). This interest must be “direct, substantial and 

legally protectable.” Georgia, 302 F.3d at 1249. The court’s inquiry, however, “is a flexible one, 

which focuses on the particular facts and circumstances surrounding each motion to intervene.” 

Chiles, 865 F.2d at 1214 (cleaned up).  

Here, the Center has a “direct, substantial and legally protectable” interest in maintaining 

the pinesnake’s critical habitat designation in its entirety because the Center has worked to 

protect the pinesnake and its critical habitat for more than seventeen years, having first petitioned 

the Service to list the pinesnake on May 4, 2004. 79 Fed. Reg. 60,408; see also Declaration of 

David Noah Greenwald ¶ 8. Additionally, the critical habitat at issue in this suit was designated 

pursuant to the Center’s Settlement Agreement, obtained after the Center sued the Service to 

compel a final designation. See Compl. for Declaratory and Injunctive Relief, Center for 

Biological Diversity v. Bernhardt, No. 1:19-cv-01071 (D.D.C. April 17, 2019), ECF No. 1; 

Settlement Agreement, ¶ 4.a. Because the Center’s Settlement Agreement resulted in the 

designation of the critical habitat at issue in this suit, the Center has a legally protectable interest 

at issue in this litigation. See Idaho Farm Bureau Fed’n v. Babbitt, 58 F.3d 1392, 1397 (9th Cir. 
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1995) (holding that a public interest group had a legally protectable interest in “an action 

challenging the legality of a measure it has supported”); see also Am. Farm Bureau Fed’n v. U.S. 

Env’t Prot. Agency, 278 F.R.D. 98, 106 (M.D. Pa. 2011) (allowing a conservation organization 

to intervene as of right in part to preserve the terms of an earlier settlement agreement); S. Fla. 

Equitable Fund Ltd. Liab. Co. v. City of Miami, No. 10-21032-CIV, 2010 U.S. Dist. LEXIS 

84581, *12 (S.D. Fla. July 23, 2010) (finding movants had “legally protectible interests in 

their settlement agreements and the permits granted thereunder”). 

The protections provided by the critical habitat designation are also crucial to protecting 

the Center’s members’ aesthetic, recreational, scientific, educational, moral, and professional 

interests in the pinesnake and its habitat. See generally Declaration of Craig Rudolph; 

Declaration of Jimmy Stiles; see also Lujan v. Defs. of Wildlife, 504 U.S. 555, 562–63 (1992) 

(“[T]he desire to use or observe an animal species, even for purely esthetic purposes, is 

undeniably a cognizable interest for purpose of standing.”); Chiles, 865 F.2d at 1213 (holding 

that while “a party seeking to intervene need not demonstrate that he has standing in addition to 

meeting the requirements of Rule 24 … [S]tanding cases, however, are relevant to help define 

the type of interest that the intervenor must assert”). If the protections provided by the critical 

habitat designation were vacated, the pinesnake’s survival and recovery in areas visited by the 

Center’s members would be imperiled, harming the Center’s members’ interests in the species 

and areas the Service has determined are “essential” to the pinesnake’s survival and recovery. 

See Coal. of Ariz./N.M Cntys. for Stable Econ. Growth v. Dep’t of the Interior, 100 F.3d 837, 

841–44 (10th Cir. 1996) (finding an individual’s involvement with a species through his 

activities as a photographer, amateur biologist, naturalist, and conservation advocate amounted to 

sufficient interest for purpose of intervention in litigation covering a species’ protection under 

Case 1:21-cv-00094-JB-B   Document 26   Filed 06/14/21   Page 16 of 21    PageID #: 200



13 

the ESA); see also 16 U.S.C. § 1532(5)(A)(i) (defining occupied critical habitat, in part, as those 

areas “essential to the conservation of the species”). 

As active participants in the conservation of the pinesnake and its habitat, the Center and 

its members have a direct, substantial, and legally protected interest in the subject matter of this 

litigation. The suit will directly affect the fruits of the Center’s 17-year effort to protect the 

pinesnake and its habitat, as well as the survival of a subspecies which the Center and its 

members have long valued and worked to protect. As such, the Center has an interest in the 

subject matter of this litigation. 

C. The Center’s Ability to Protect Its Interests and the Interests of Its Members 
May Be Impeded or Impaired as a Result of This Litigation 
  

As stated by the Supreme Court, under Rule 24(a)(2), if an applicant intervenor “would 

be substantially affected in a practical sense by the determination made in an action, he should, 

as a general rule, be entitled to intervene.” Cascade Nat. Gas Corp. v. El Paso Nat. Gas Corp., 

386 U.S. 129, 134 n.3 (1967). Here, the disposition of Plaintiffs’ claims has the potential to 

impair the Center’s and its members’ interests. For instance, among other requests for relief, 

Plaintiffs ask this Court to declare that the Federal Defendants acted arbitrarily and capriciously 

when they determined that Units 7 and 8 were occupied by the pinesnake at the time of its 

listing. See Compl. at 32. Such a declaration would impair the Center’s interests both because it 

could result in the removal of critical habitat designations compelled by the Center’s actions, and 

because the stare decisis effect of such a ruling would make it practically impossible to have 

Units 7 and 8—areas the Service determined are occupied and essential to the pinesnake’s 

survival and recovery—designated as occupied critical habitat again in the future. See Coal. of 

Ariz./New Mexico Cntys. for Stable Econ. Growth, 100 F.3d at 844 (holding that “the stare 

decisis effect of the district court’s decision” would practically impair the movant’s ability to 
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protect the Mexican spotted owl in the future if plaintiff were to succeed in its challenge). And 

the Eleventh Circuit has been clear: “Where a party seeking to intervene in an action claims an 

interest in the very property and very transaction that is the subject of the main action, the 

potential stare decisis effect may supply that practical disadvantage which warrants intervention 

as of right,” Chiles, 865 F.2d at 1214, because while a “district court would not be bound to 

follow any other district court’s determination, the decision would have significant persuasive 

effects.” Stone v. First Union Corp., 371 F.3d 1305, 1310 (11th Cir. 2004).  

Additionally, Plaintiffs seek to invalidate the critical habitat designation in its entirety. 

Compl. at 34 (asking this Court to “set aside the Final Rule or enjoin its enforcement against 

small entities, including the Plaintiffs”). If the Plaintiffs were to succeed in this, the pinesnake 

would lose vital protections the Center fought for years to obtain. Such a loss would also harm 

the Center’s members’ interests in the species, especially given the importance of expansive 

unfragmented longleaf pine habitat for the continued existence of the black pinesnake. Thus, if 

not allowed to intervene, the Center will be unable to protect its own and its members’ interests 

in the pinesnake and its critical habitat.  

D. The Center’s Interests May Not Be Adequately Represented by the Federal 
Defendants 

 
The Center easily overcomes the “minimal” burden of demonstrating that the Service’s 

representation of the Center’s interests “may be inadequate.” Stone, 371 F.3d at 1311 (cleaned 

up). There is a weak presumption that where “applicants for intervention seek to achieve the 

same objectives as an existing party,” that existing party will represent the applicant’s interests 

adequately.” Meek, 985 F.2d at 1477. But all a movant must do to overcome that presumption is 

present some rebutting evidence. Id.; see also Stone, 371 F.3d at 1311 (noting that the 

presumption of “adequate representation where an existing party seeks the same objectives as the 
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intervenors” is “weak and can be overcome if the plaintiffs present some evidence to the 

contrary”).  

This “minimal” burden is often met in cases where the existing party is a governmental 

body with broad responsibilities to their constituencies, while movants for intervention seek “to 

advance their own interests.” Meek, 985 F.2d at 1478; see also Coal. of Ariz./N.M. Cntys. For 

Stable Econ. Growth, 100 F.3d at 845 (finding that applicant for intervention was not adequately 

represented by the Department of the Interior, whose representation of the public interest might 

differ from the applicant’s “particular interest” in the protection of the threatened Mexican 

spotted owl). In Georgia, for example, a group of electric power cooperatives and municipal 

power companies was granted intervention as defendants because the existing defendant, the 

Army Corps of Engineers, sought to “protect its decision making process, whereas [defendant-

intervenor sought] to protect the economic and statutory interests of its members.” Georgia, 302 

F.3d at 1259. Furthermore, courts have held that the Service may be “unlikely to make strong 

arguments in support of its own actions” where the action it is defending was taken “largely to 

fulfill a settlement agreement.” Idaho Farm Bureau Fed’n, 58 F.3d at 1398. 

Here, the Service has broad policy interests divergent from the Center’s specific interests 

in protecting the pinesnake and its habitat. For example, the Service may be concerned with 

general agency policy, defending its process, minimizing litigation costs, and doing what it 

deems to be in the best interest of the general public. The Center, in contrast, is focused 

exclusively on safeguarding the outcome of its Settlement Agreement and its members’ interests 

in the pinesnake’s protection. That some of the Service’s interests may be similar to the Center’s 

interest “does not mean that approaches to litigation will be the same” and adequate to protect 

the Center’s interest. Chiles, 865 F.2d at 1214. This is especially so given the fact that the Center 
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already had to intercede to spur the Service to both list the species and designate critical habitat, 

casting at least some doubt on the extent to which the Service may vigorously defend the 

designation. The Center has therefore satisfied its “minimal” burden of rebutting the presumption 

that the Service will adequately represent the Center’s interests and should be granted 

intervention as of right. 

II. The Center Should Be Granted Permissive Intervention 

Alternatively, should this Court find that the Center is not entitled to intervene as of right, 

the Center requests that it be granted permissive intervention. Under Rule 24(b), a party that “has 

a claim or defense that shares with the main action a common question of law or fact” may be 

permitted to intervene at the court’s discretion. Fed. R. Civ. P. 24(b)(1)(B); see also Meek, 985 

F.2d at 1477 (“A timely application for permissive intervention may be granted in the district 

court’s discretion, guided by considerations of undue delay or prejudice . . ..”). Permissive 

intervention is appropriate where “the intervention will not unduly prejudice or delay the 

adjudication of the rights of the original parties.” Georgia, 302 F.3d at 1250. 

The Center meets these requirements. The Center’s defense of the pinesnake’s critical 

habitat designation would share common questions of both law and fact with the Plaintiffs’ 

claims, as they address the lawfulness of the final designation. Furthermore, as discussed above 

in the context of intervention as of right, this motion is timely and will not cause undue delay or 

prejudice to existing parties because this matter is still in the very earliest stages of litigation. 

The Center will also seek only reasonable accommodations in any potential briefing schedule to 

avoid unnecessary duplication with the Federal Defendants’ arguments.  
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CONCLUSION 

For the reasons set forth above, the Center respectfully requests that this Court grant their 

motion to intervene as of right or, in the alternative, permissive intervention. 
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