
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

COOK INLETKEEPER and 
CENTER FOR BIOLOGICAL 
DIVERSITY, 

Plaintiffs, 

v. 

GINA RAIMONDO, Secretary of 
Commerce, et al.,  

Defendants, 

and 

HILCORP ALASKA, LLC, et al., 

Intervenor-Defendants. 

 

 

 

Case No. 3:19-cv-00238-SLG 

 

ORDER RE CROSS MOTIONS FOR SUMMARY JUDGMENT 

Before the Court at Docket 53 is Plaintiffs Cook Inletkeeper and Center for 

 Motion for Summary Judgment.  Plaintiffs challenge the 

incidental take regulations  promulgated by the National Marine Fisheries 

 that authorize Hilcorp to conduct certain 

oil and gas exploration and production activities in Cook Inlet from 2019 to 2024.1  

Hilcorp responded at Docket 60.  Federal Defendants responded at Docket 61.2  
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The State of Alaska responded at Docket 62 and filed a Cross Motion for Summary 

Judgment at Docket 63.  Plaintiffs replied at Docket 64 and responded to the State 

.  Oral argument was held on December 14, 2020.3 

BACKGROUND 

 Cook Inlet is a large, semi-enclosed estuary in southcentral Alaska.4  Cook 

Inlet is inhabited by various marine mammals, including beluga whales, harbor 

porpoise, harbor seals, killer whales, humpback whales, fin whales, minke whales, 

5  The inlet is of shallow depth 

and has high background noise from tidal currents.6 

Bel

7  Cook Inlet beluga whales are one of 

five stocks of beluga whales found in Alaska and remain in Cook Inlet year-round.8  

Beluga whales 

 they 

which they use as a type of sonar for finding and pursuing prey, and likely for 
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navigating through ice-lad 9  are vulnerable to 

harassment and injury from human-caused sources of noise 10 which in Cook Inlet 

includes noise from vessels, aircraft, military detonations, seismic surveys, and 

industrial activities.  The number of Cook Inlet beluga whales has steadily declined 

from an estimated 1,300 in 1979 to an estimated 279 in June 2018.11  Due to this 

population decline, Cook Inlet beluga whales were listed as endangered pursuant 

in 2008,12 and portions of Cook Inlet were 

 in 2011.13  Despite these measures, their 

population has continued to decline; the NMFS has identified Cook Inlet beluga 

whales as one of the eight species in the nation - 14 

 The Marine Mammal Protection Act15 the 

, including by harassment16; however, it also directs the 

Secretary of Commerce to authorize takes 
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incidental to specified activities for up to five-year periods, provided that the 

Secretary 

racticable adverse 

species, along with monitoring and reporting requirements.17  

Hilcorp owns 15 offshore production platforms in central Cook Inlet.18  Some 

of these platforms have permanent drill rigs installed; others require the use of a 

mobile drill rig.19  On April 17, 2018, NMFS received an application from Hilcorp 

requesting authorization pursuant to the MMPA for Hilcorp to take by harassment 

marine mammals in Cook Inlet incidental to noise exposure generated by its oil 

and gas activities.20  Relevant here, Hilcorp sought to conduct 2D seismic 

exploration throughout Cook Inlet and drill exploratory and development wells 

using a drill rig that would be transported by tugboats; each of these activities 

would produce significant levels of underwater noise.21  Hilcorp would drill two to 

four exploratory wells in lower Cook Inlet and one to two exploratory wells in the 

Trading Bay area22 -
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23  Additionally, Hilcorp would conduct plugging and abandonment 

activities at a discovery well in the North Cook Inlet Unit, which would require the 

use of up to three ocean-going tugs towing a jack-up rig.24  Hilcorp predicted that 

without mitigation measures, the noise from its tug operations in the Trading Bay 

area would take 15 beluga whales by harassment, and an additional four beluga 

whales would be taken by noise harassment in the Northern Cook Inlet Unit.25 

taking of various marine mammal species including Cook Inlet beluga whales for 
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a five-year period from 2019 through 2024.26  NMFS issued incidental take 

regulations that included various mitigation and monitoring measures, 

including the use of aerial surveys to search for Cook Inlet beluga whales before 

beginning seismic surveys.27  NMFS estimated that with 

activities would harass approximately 31 beluga whales each year.28  The ITR 

authorizes Hilcorp to take by harassment up to 35 Cook Inlet beluga whales per 

year.29  any take resulting from tug 

operations. 

NMFS also prepared a biological opinion (BiOp) pursuant to the ESA and 

endangered marine mammals, including Cook Inlet beluga whales, nor destroy or 

adversely modify any critical habitat.30  Additionally, NMFS prepared an 

Environm
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On September 4, 2019, Plaintiffs initiated this action against Federal 

Defendants, alleging violations of the MMPA, ESA, National Environmental Policy 

NEPA , and the Administrative Procedure Act .32  On September 18, 

2019, Hilcorp moved to intervene.33  On October 10, 2019, Plaintiffs filed an 

Amended Complaint.34  

moved to intervene.35   On June 15, 2020, Plaintiffs filed a Supplemental Complaint 

adding an allegation that NMFS had violated the ESA in failing to reinitiate intra-

agency consultation after a new population survey for the beluga whales had been 

released.36 

LEGAL STANDARD 

Plaintiffs bring their claims pursuant to the Administrative Procedure Act.37  

Under that statute, a reviewing court shall not set aside an agency s decision unless 
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it is  capricious, an abuse of discretion, or otherwise not in accordance 

with 38  Agency action is arbitrary and capricious if it 

relie[s] on factors which Congress has not intended it to consider, 
entirely fail[s] to consider an important aspect of the problem, offer[s] 
an explanation for its decision that runs counter to the evidence before 
the agency, or is so implausible that it c[an]not be ascribed to a 
difference in view or the product of agency expertise.39 

 be 

for that of the administrative agency.40  

articulated a rational connection between the factors found and the choices 

41  

with the language of the statute . . . 42  
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43 

DISCUSSION 

I. Waiver 

As a threshold issue, Hilcorp maintains that Plaintiffs have waived several 

allegations in their motion by failing to raise them during the administrative 

process.  These allegations include:  that NMFS improperly 

ignored take of Cook Inlet beluga whales caused by vessel noise; that NMFS 

under NEPA.44  Hilcorp also 

maintains that these arguments were waived because they were not pleaded in 

either the Amended Complaint or in the Supplemental Complaint.45  Federal 

ts small numbers methodology because they failed 

to bring that  during the administrative process.46 
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Plaintiffs respond that they raised the issue of vessel noise and small 

numbers segmentation in their comments to the agency, and that even had they 

47  Plaintiffs also contend 

in comments to the agency by a 

non-party to this litigation, and that Plaintiffs also raised it, even if only in general 

terms.48   

 

49  However, the Ninth 

explaining [they] ded sufficient notice 

to the [agency] to afford it the opportunity to rectify the violations that the plaintiffs 

50  As such, [p]laintiffs need not state their claims in precise legal terms, 
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to allow the decision maker to 

understand and rule on the issue raised, but there is no bright-line standard as to 

51  Moreover, with respect to NEPA, the 

Supreme Court has held that sibility to 

obvious that there is no need for a commentator to point them out specifically in 

52  

53  

considered sua sponte by the agency or was raised by someone other than the 
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Plaintiffs cite numerous portions of the record that they maintain 

demonstrate that the issue of vessel noise was raised before the agency.55  While 

- tly 

raised, the references to the effects of vessel noise on beluga whales cited by 

Plaintiffs are particularly oblique.56  Nonetheless, the record indicates that NMFS 

was independently aware that noise from vessel traffic poses a threat to beluga 

whales a

addressed the issue57; 

if Plaintiffs did not clearly raise it before the agency.58 

  

 Plaintiff Center for Biological Diversity 

CBD  submitted a letter to the agency objecting to the sufficiency of the 

EA  as well as to 

EIS.59  This letter states that 
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described in the draft EA 60  

endangered species like the environmentally and culturally significant Cook Inlet 

beluga and its designated critical habitat alone is enough to trigger a full 

61  Together, these statements were sufficient to 

place NMFS on notice that Plaintiffs objected to the EA on the grounds that it failed 

to adequately consider the effects of vessel noise on beluga whales, even if 

62   

CBD

NMFS that is cited by Plaintiffs centers around the argument that NMFS conflated 

to the small numbers analysis. 63  In another letter

belugas every year 

64   
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Plaintiffs also cite the following comment made by the Marine Mammal 

 for harbor seals

the total number of takes for the entire five-year period rather than a one-year 

period.  It is unclear why NMFS did not assess the numbers of takes on an annual 

65   

participation so that it is meaningful, so that it alerts the agency to the intervenors  

position and conten 66  

beluga whales, without explaining their current contention that determining take on 

an annual basis for a five-year authorization in the small numbers determination 

annualized take numbers does so in the context of the negligible impact 

determination, which is a separate inquiry.67  Likewise, the Marine Mammal 

reference to the small numbers determination for a different species and also 

seems to encourage rather than object to the annualized approach.  Because the 
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comments from CBD and the Marine Mammal Commission mention but do not 

object to the annual approach of the small numbers determination, these 

comments could not have alerted NMFS that  small numbers 

methodology was being challenged.  Nor do Plaintiffs argue that this objection was 

so obvious as to be preserved despite not having been raised before the agency.  

Thus, Plaintiffs may not raise this objection for the first time before this Court. 

determination by failing to raise it before the agency during administrative 

proceedings and may not pursue it here.  However, Plaintiffs have not waived their 

objections consideration of vessel noise.68  Thus, the Court will consider 

those claims on the merits. 

II. MMPA 

The MMPA places a moratorium on the take  of marine mammals, which 

69  Harassment 

harassment that has the 

potential to injure a marine mammal or marine mammal stock in the wild
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any act of pursuit, torment, or annoyance which . . . 

has the potential to disturb a marine mammal or marine mammal stock in the wild 

by causing disruption of behavioral patterns, including, but not limited to, migration, 

breathing, nursing, breeding, feeding, or sheltering 70  However, the MMPA 

provides a relevant exception: 

[U]pon request therefor by citizens of the United States who engage 
in a specified activity (other than commercial fishing) within a specified 
geographical region, the Secretary shall allow, during periods of not 
more than five consecutive years each, the incidental, but not 
intentional, taking by citizens while engaging in that activity within that 
region of small numbers of marine mammals of a species or 
population stock if the Secretary, after notice . . . and opportunity for 
public comment  

(I) finds that the total of such taking during each five-year (or less) 
period concerned will have a negligible impact on such species or 
stock . . . and 

(II) prescribes regulations setting forth  

(aa) permissible methods of taking pursuant to such activity, 
and other means of effecting the least practicable adverse 
impact on such species or stock and its habitat, paying 
particular attention to rookeries, mating grounds, and areas of 
similar significance, and on the availability of such species or 
stock for subsistence uses; and 

(bb) requirements pertaining to the monitoring and reporting of 
such taking.71 
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Plaintiffs assert two violations of the foregoing portion of the MMPA.72  First, 

they allege that NMFS ignored Cook Inlet beluga whale take caused by vessels in 

concludi only small numbers of beluga whales 

and have a negligible impacts on their stock; second, they allege that NMFS failed 

to require sufficient mitigation and/or monitoring measures. 

A. Vessel Noise  

by tugs towing the drill rig and other vessel noise in its small numbers and 

negligible impact determ

likely.   Plaintiffs assert that NMFS did not adequately explain its conclusion in light 

of the fact that identified noise 

from tug boats as a major threat to beluga whales, and that tugs will travel 

through Cook Inlet beluga whale critical habitat.73  Plaintiffs maintain that the best 

available science suggests that tug and vessel noise regularly exceeds the 120 dB 

Level B harassment threshold at 100 meters; 

 
72

 

73

 



Case No. 3:19-cv-00238-SLG, Cook Inletkeeper, et al. v. Raimondo, et al. 
Order re Cross Motions for Summary Judgment 
Page 18 of 52 

74   

Federal Defendants maintain that NMFS reasonably concluded that vessel 

noise, and specifically tugboat noise, would not take Cook Inlet beluga whales.75  

noise would not take belugas, particularly because belugas are generally not found 

where Hilcorp will be working during operational months.76  Federal Defendants 

also assert that NMFS considered the effects of vessel and tugboat noise in the 

BiOp and concluded that with the implementation of mitigation measures, the 

causing Level B harassment.77  Federal Defendants also maintain that Plaintiffs 

mischaracterize studies on beluga whales because P
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will be operating in the middle and lower portions of the inlet.78  Hilcorp adds that 

slow-moving vessels within several hundred meters, especially when the vessel is 

not directed toward the animal and when there are no sudden changes in direction 

 conclusion that noise from tugboats 

and other vessels would not take beluga whales.79   

Plaintiffs reply that Defendants impermissibly conflate whether a take has 

occurred with the negligible impact determination by relying on the prediction that 

any behavioral responses would be brief, infrequent, .80  

Plaintiffs 

behavioral disruptions.81  Plaintiffs also assert that the mitigation measures 

required by NMFS will not prevent take because the Level B harassment zone for 

tugs is larger than the monitoring zone created by the ITR, and because even if a 

beluga is spotted, the tug will not be able to shut down when towing the rig.82  
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Plaintiffs point out that Hilcorp itself estimated in its application that it would take 

15 beluga whales by level B harassment while towing the drill rig to Trading Bay.83 

The Court finds that NMFS failed to provide a reasoned explanation or 

identify adequate support in the record for its determination that tug noise from 

 would not take beluga whales.  In the ITR, NMFS explained that 

its quantitative take estimate consists of the 

species that could potentially be exposed to sounds associated with the activities 

that exceed NMF acoustic Level A and B harassment criteria[.] 84  NMFS used 

an acoustic threshold of 120 dB for continuous sound generation, such as from a 

tugboat,  H 85 And while the ITR 

indicates that its take estimates include

activities for which take will be authorized across the five- 86 tugs 

towing the drill rig are not listed in the ITR as a source of Level B harassment 

exposure.87  This is despite the fact that the record clearly indicates both that tugs 
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towing the drill rig will produce sound in excess of the Level B harassment 

threshold throughout a large radius and that Hilcorp will be operating tugs within 

.88  It appears clear from this record that tugs 

towing the drill rig are quite likely to subject Cook Inlet beluga whales to sound in 

excess of the 120 dB Level B harassment threshold and therefore cause take 

within the meaning of the MMPA.  In fact, using the same take estimate model as 

NMFS, Hilcorp itself estimated that its tugboat operations would take 15 Cook Inlet 

belugas.89   

Nonetheless, NMFS concludes in its ITR that 

[s]imilarly to transiting vessels, although some marine mammals could 
receive sound levels in exceedance of the general acoustic threshold 
of 120 dB from the tugs towing the drill rig during this project, take is 
unlikely to occur, primarily because of the predictable movement of 
vessels and tugs. Additionally, marine mammal population density in 
the project area is low . . . and those that are present are likely 
habituated to the existing baseline of commercial ship traffic. Further, 
there are no activity-, location-, or species-specific circumstances or 
other contextual factors that increase concern and the likelihood of 
take from towing of the drill rig.90   
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But this brief paragraph merely provides conclusions without explaining how those 

conclusions were reached.  Likewise, NMFS also explained in its ITR that 

source type and its intensity, sound from a given activity may 

be a negligible addition to the local environment or could form a distinctive signal 

91  Yet the ITR did not claim that tugboat noise 

represents a negligible addition to the local environment, let alone explain what 

characteristics of tugboat noise make such noise unlikely to disturb marine 

mammals.92  To the contrary, NMFS itself has identified tugboat noise as the most 

important a wide variety of anthropogenic noise sources that could 

potentially interfere with recovery [that] are present in CI beluga habitat . . . based 

on signal characteristics and the spatio-temporal (space and time) acoustic 

93   
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NMFS also states in its ITR that -

free months generally in the upper Cook Inlet whereas Hilcorp will primarily be 

active in the middle and lower Cook Inlet.94  But this passage notes only a 

distribution trend and explicitly recognizes that not all belugas will be in the upper 

Cook Inlet during summer months.95  In fact, NMFS itself acknowledged 143 

in its BiOp, as well as a sighting of approximately 30 belugas in the Kasilof River 

in April 2018.96  Additionally, the BiOp shows the tugs towing the drill rig on a path 

through Cook Inlet beluga whale  critical habitat, which NMFS described as 

uga whales as well as 

97  While 

a lower population density in the lower and middle Cook Inlet during summer 

months may result in lower take numbers, it does not support a conclusion that the 

tugboats would not cause any take.98  This is particularly problematic where Hilcorp 
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used the same density models as the agency and estimated that its tugboat 

operations to Trading Bay would take 15 Cook Inlet belugas, and the agency never 

addressed this disparity.99   

Federal Defendants any 

 

be considered as having the potential 

100  This position fundamentally 

misreads the MMPA, as it conflates the take estimate with the negligible impact 

determination.101  The MMPA defines Level B harassment as any act of annoyance 

that has the potential to disturb a marine mammal or marine mammal stock in the 

wild by causing disruption of behavioral patterns, including, but not limited to, 
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migration, breathing, nursing, breeding, feeding, or sheltering. 102  An exposure to 

noise that results in, for example, a beluga whale leaving an area in which it is 

foraging for food constitutes a disruption of its feeding pattern and is thus a take 

by the plain language of the MMPA, even if the beluga returns shortly afterward.103  

; as 

the statute appears to consider all of the animals in a population to be 

harassed if there is the potential for the act to disrupt the behavioral patterns of the 

104   

tugboat noise as a potential source of 

take supported elsewhere in the record.  For example, Federal Defendants identify 

a portion of BiOp that states that at distances of 2,154 meters, a whale or pinniped 

that perceived the vessel noise is likely to ignore such a signal

animals do respond, they may exhibit slight deflection from the noise source, 

engage in low-level avoidance behavior, short-term vigilance behavior, or short-
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105  But this portion of the BiOp only 

describes what happens at distances of 2,154 meters or more; it does not explain 

what happens if a tugboat is closer than that distance to a beluga whale, or why 

that is not expected to happen. More fundamentally, this conclusion refers to 

 instead of whether the effects would constitute take 

under the definition of the MMPA, which is the proper inquiry.106  Rather, the low-

level avoidance behavior acknowledged in this passage concedes that such 

activities could result in take under the MMPA. 

Additionally, in discussing the effects of vessel noise on Cook Inlet beluga 

whales, the BiOp 

Inlet beluga whales within their critical habitat . . . or cause temporary 

abandonment of critical habitat areas used by Cook Inlet beluga whales,  but 

measures, the impact of vessel noise is very minor, and thus adverse effects to 
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Co 107  Yet the BiOp explains 

elsewhere that shutdown procedures will not apply to tugs towing the drill rig 

because a shutdown in that situation would be dangerous.108  At oral argument, 

counsel suggested that Prote  would have the 

authority to order course changes if a beluga whale is seen within the 1,500 meter 

safety zone for tugs towing the drill rig.109  However, the PSO protocols in the BiOp 

state only that beluga whale presence in the safety zone will be recorded.110  

Moreover, the 1,500 meter safety zone for tugs is considerably smaller than the 

Level B harassment isopleth, which is up to 2,154 meters or even more.111  Thus, 

even if tugs towing the drill rig can slow or divert course if a beluga enters the 

safety zone, they are not required to do so for beluga whales they harass outside 

of the safety zone.  And like other citations to the BiOp, this conclusion is in 

re to whether the activities would constitute 

a take under the MMPA.   

In short, the ITR permits Hilcorp to operate tugs that will produce sound in 

excess of the Level B take threshold through critical habitat used by beluga whales 

 
107  

108  

109  

110  

111  



Case No. 3:19-cv-00238-SLG, Cook Inletkeeper, et al. v. Raimondo, et al. 
Order re Cross Motions for Summary Judgment 
Page 28 of 52 

without clearly defined mitigation measures.  Federal Defendants have failed to 

identify adequate support in the record for  determination that this activity 

will not cause any take of beluga whales. For the foregoing reasons, that 

determination is arbitrary and capricious. 

B. Mitigation and Monitoring Measures 

112  

some discretion to choose among possible mitigation measures, it cannot exercise 

113   normally means 

114  The Ninth 

is practicable in reducing the impact of military readiness activities on marine 

mammals must be both effective in reducing the impact, but also not so restrictive 

115  While the MMPA provides factors that should be 
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military readiness activity, it does not do so for other contexts.116   

practicable adverse impact

to require sufficient monitoring as required by 16 U.S.C. §§ 1371(a)(5)(A)(i)(II)(aa) 

and (bb).117  Plaintiffs contend that Hilcorp is only required to shut down seismic 

operations and monitor up to a radius of 1,500 meters, but the Level B harassment 

zone for such operations is 7,330 meters.118  Plaintiffs also assert that NMFS failed 

not requiring a shutdown of operations 

whenever any marine mammal enters the 1,500 meters safety zone, and not just 

a beluga whale.119   

 Federal Defendants respond 

considering potential measures under the least practicable adverse impact 

t beluga 

 
116  

117  

118

 

119

 



Case No. 3:19-cv-00238-SLG, Cook Inletkeeper, et al. v. Raimondo, et al. 
Order re Cross Motions for Summary Judgment 
Page 30 of 52 

120  

assessment and the practicability assessment) that belugas are only infrequently 

observed in the lower and mid-Cook Inlet area of operations during the ice-free 

121  Federal Defendants add that Hilcorp must shut down 

seismic activities if a beluga whale is spotted at any distance in the Level B zone, 

even if the whale is more than 1,500 meters away.122  

 Plaintiffs have not established that it would be practicable to monitor the 

entire 7,330 meter Level B harassment zone during seismic operations.  In the 

ITR factors: (1) the 

manner in which, and the degree to which, the successful implementation of the 

th

applicant implementation, which may consider such things as cost [and] impact on 

123  s by 

considering a me
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standard.124  

NMFS applied these factors and found that requiring observers on mitigation 

vessels to monitor the entire Level B harassment zone is not practicable.125  

However, NMFS also required aerial overflights prior each day prior to 

commencing seismic activities 

126  

monitoring the entire Level B harassment area by vessel was practicable; nor do 

Plaintiffs suggest alternative practicable means that NMFS could have used to 

monitor the entire Level B harassment zone. 

Plaintiffs cite National Wildlife Federation v. National Marine Fisheries 

Service.  The agency there relied on future, non-binding plans to install mitigation 

measures in finding that the action at issue would not jeopardize an endangered 
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species, which the Ninth Circuit held impermissible.127  Here, NMFS determined 

that broader visual monitoring from vessels was not practicable and recognized 

that this could lead to take, which informed its take estimate.  National Wildlife 

Federation is inapposite, as it concerned a future non-binding mitigation measure; 

this case focuses on whether a measure can be practicably implemented in the 

first place.128 

NMFS also did not violate the mitigation requirements of the MMPA by 

mandating shutdowns of seismic operations when a beluga comes within 1,500 

meters, but only 500 meters for other whale species.  NMFS reasonably concluded 

that requiring shutdowns for more numerous marine mammals would be less 

consideration of the individualized needs of different species permissibly reflects 

Plaintiffs point to a request by Hilcorp to increase the shutdown zone to 1,200 

meters for four species of whale for 3D seismic operations after a sound source 

verification analysis as evidence that expanding the shutdown zone is 

practicable.129  However, 
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been completed, and Plaintiffs do not explain why this shows that expanding the 

shutdown zone for 2D seismic or other activities is practicable.  

discretion is not unbounded, its choice of mitigation and monitoring measures here 

 

However, shutdown procedures do not apply to tugs towing the drill rig, and 

the Court is not aware of any other mitigation measures that apply to that activity.  

On remand, NMFS should consider whether any additional mitigation measures 

for tugs towing the drill rig are necessary least 

practicable adverse impact requirement. 

III. ESA 

was enacted to prevent the extinction of fish, wildlife, and plant 

130  

authorize actions that will result in the taking of endangered or threatened species 

only if the projected take 

131  To take  under the ESA 

shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such 
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132  mplementing regulations, harassment requires a 

133  An action jeopardizes the 

continued existence of a species if it reasonably would be expected, directly or 

indirectly, to reduce appreciably the likelihood of both the survival and recovery of 

a listed species in the wild by reducing the reproduction, numbers, or distribution 

134  If an agency authorizi

formally consult with NMFS, which is the agency responsible for administering and 

enforcing the ESA with regard to marine life.135  

evaluating the effects of the proposed action on the survival and recovery of the 

effects . . . in relation to the environmental baseline, and opines on whether the 

136  

 
132  

133  

134  

135  

136

 



Case No. 3:19-cv-00238-SLG, Cook Inletkeeper, et al. v. Raimondo, et al. 
Order re Cross Motions for Summary Judgment 
Page 35 of 52 

137  After the BiOp is prepared, reinitiation of consultation is 

[endangered] species or habitat in a manner or to an extent not previously 

138 

In this case, the NMFS Office of Protected Resources, Permits and 

Conservation Division, in conjunction with the Bureau of Ocean Energy 

Management, engaged in formal consultation with the NMFS Alaska Region.139  

On June 18, 2019, the NMFS Alaska Region issued a BiOp, concludin

reviewing the current status of the listed species, the environmental baseline within 

the action area, the effects of the proposed action (including the likely continuation 

of similar activities 30 years into the future), and cumulative effects, . . . the 

proposed action is not likely to jeopardize the continued existence of Cook Inlet 

destroy or adversely modify their critical habitat.140   

Plaintiffs claim that NMFS violated the ESA in three ways: (1) NMFS  

failed to properly consider the full effects of the action on the survival and recovery 

of the Cook Inlet beluga whale; (2) NMFS failed to properly consider the cumulative 
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effects on Cook Inlet belugas; and (3) NMFS failed to reinitiate consultation despite 

new information triggering that requirement. 

A. Effects of the Action 

disturbance,  but were not used to estimate Level A or B acoustic 

harassment . . . 141  NMFS also concluded that [w]ith the implementation of . . . 

mitigation and monitoring measures, the impact of vessel noise is very minor, and 

thus 

142  Plaintiffs assert that  conclusory 

143  Plaintiffs 

add that rather than resolving scientific disagreement, NMFS flatly ignored the 

science outlined in its Recovery Plan and a recent study by an NMFS scientist 

sho other 

vessel noise.144 

Federal Defendants respond 

potential effects of anthropogenic noise on Cook Inlet beluga whales, including 

vessel ,  and NMFS concluded that vessel 
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noise was not likely to adversely affect the Cook Inlet beluga whale or its critical 

habitat.145   

The Court agrees with Plaintiffs that NMFS failed to adequately consider the 

effects of noise from tugboats on the Cook Inlet beluga whale and its critical habitat 

for many of the reasons already discussed in the MMPA section of this order.  In 

concluding that the adverse effects on beluga whales from tugs towing the drill rig 

were  NMFS referenced mitigation measures146; however, the BiOp 

explains that not discontinue controlling rig transport without 

causing risk to life, property, or the environment, but PSOs will continue to monitor 

for, and 147  Moreover, 

the 1,500 meter safety zone for monitoring and reporting take is considerably less 

than the distance threshold of 2,154 meters for Level B harassment that was 

estimated in the Chukchi Sea .148  T [a]t 

these distances, a whale or pinniped that perceived the vessel noise is likely to 
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 d, they may exhibit slight 

deflection from the noise sour 149; but the BiOp does not address the effects on 

beluga whales that are closer to the tugboats, nor explain why beluga whales are 

not expected to be encountered at closer distances.  In short, the BiOp disregarded 

the very real possibility that beluga whales would be subjected to high levels of 

sound from the tugboats that could cause adverse effects. 

Moreover, NMFS itself has identified noise from tugboats and other vessels 

as a significant threat to Cook Inlet beluga whales.150  NMFS is tasked with using 

its expertise to resolve scientific uncertainty and is not bound by recommendations 

in previous studies or recovery plans.  But here NMFS simply disregarded 

evidence of the effects of tugboat noise without identifying mitigation measures or 

contrary evidence on which it based its conclusion that the effects of the noise on 

the Cook Inlet beluga were insignificant. 151  Furthermore, despite Federal 

Plaintiffs misconstrue recent studies on the harmful 

effects of tug and other vessel noise by ignoring population distribution, Hilcorp will 

be operating tugs through 
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numbers of belugas have been recently seen during months when Hilcorp will be 

operating.152 

 did not provide a reasoned explanation for its decision to not 

include tugboat noise when considering the effects of the ITR on beluga whales, 

and that determination is not supported by the record  A direct 

effects analysis was arbitrary and capricious. 

B. Cumulative Effects 

 

combined with the baseline, cumulative 

153  

Circuit has repeatedly rejected jeopardy analyses that fail to consider the impacts 

of the action under review when added to baseline conditions that have already 

. 154  T

ok Inlet beluga whales 

-lethal level may predispose 

individual belugas to greater susceptibility to mortality or long-term effects (for 

example, reproductive failure) from other stressors . . . . [T]he additive effects of 
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multiple noise sources, as well as the combination of noise and other stressors, 

155  

proposed ITR

status of the species a 156  

Federal Defendants contend that Plaintiffs misconstrue the jeopardy analysis 

status of a species such that additional 

is whether the action itself 

157  Federal Defendants assert that NMFS 

made its expert judgment here that any Level B harassment of belugas is unlikely 

to reduce the fitness, reproduction, or survival of individual whales and thus 

unlikely to have material consequences at the population level, even in the context 

of an endangered population and cumulative effects. 158 

Plai

determine that the baseline constitutes jeopardy . . . . Rather Plaintiffs maintain 
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baseline, cumulative e 159  Plaintiffs assert that 

as how this behavioral response could push belugas into other areas where they 

160   

The parties seem to be in agreement that the requirement that a federal 

action be considered in its broader context does not require that the action be 

analyzed as if i 161  

the BiOp failed to adequately consider 

the potential effects of tugboat noise on Cook Inlet beluga whales, on remand 

NMFS should include any such effects in considering the cumulative effects of the 

action. 

C. Reinitiation of Consultation 

Because the Court finds that the BiOp is inadequate, the Court does not 

reach the issue of whether NMFS is required to reinitiate consultation. 

 

 
159  

160  

161

 



Case No. 3:19-cv-00238-SLG, Cook Inletkeeper, et al. v. Raimondo, et al. 
Order re Cross Motions for Summary Judgment 
Page 42 of 52 

IV. NEPA 

The National Environmental Policy 

162  

NEPA requires that agencies prepare an environmental impact statement for all 

163  n agency may prepare an EA to decide whether the 

environmental impact of a proposed action is significant enough to warrant 

preparation of an EIS. 164  

provide[s] sufficient evidence and analysis for determining whether to prepare an 

165  If the agency concludes in the EA that an EIS in not required, it issues 

a finding of no significant impact .166  An EA must [b]riefly provide 

sufficient evidence and analysis for determining whether to prepare an 

167   The EA 

must also address the direct effects of an action, as well as its cumulative 
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effects.168  

impacts are insig 169 

 Here, Plaintiffs claim that NMFS violated NEPA in preparing the EA by: (1) 

failing to properly consider the direct impacts of noise from tugboats and other 

vessels on Cook Inlet belugas; and (2) failing to take a hard look at the cumulative 

effects of the take authorization. 

A. Direct Impacts 

-specific circumstances or other contextual factors that would 

170  Plaintiffs 

contend that the EA -
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171   

In response, Federal Defendants assert th

the impact of vessel traffic, including tugboats and other vessels, on noise levels 

several ports in Cook Inlet.172  Federal Defendants characterize 

173  ference 

174  For its part, 

the State points to portions of the EA that describe the impacts of sound produced 

 on marine mammals.175 

Plaintiffs reply that NMFS merely listed 

 of those 
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176  Plaintiffs contend that Federal 

ial in 

to vessel noise.177  Plaintiffs also maintain that a reference to the BiOp is 

178 

Plaintiffs cite Western Watersheds Project v. Kraayenbrink, in which the 

Ninth Circuit invalidated regulations because the agency 

179  

In doing so, the age

conclusion which is in direct conflict with the conclusion of its own experts and 

sister agency . . . 

action.180  Plaintiffs also cite Oregon Natural Resources Council Fund v. 

Goodman.181  The Ninth Circuit there determined that the agency violated NEPA 
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by failing to adequately discuss the impact of a federal action on the Pacific fisher 

in its NEPA analysis; instead, 

. The agency 

182  The Ninth Circui

have repeatedly explained that generalized, conclusory assertions from agency 

experts are not sufficient; the agency must provide the underlying data supporting 

the assertion in language intelligible to the publ 183 

The same is true here.  The portions of the EA cited by Defendants fail to 

provide reasoned support for NMFS  s 

will not significantly impact the environment.  For example, the portions cited by 

Federal Defendants either repeat the conclusory statements the Court determined 

were insufficient in the MMPA section of this order,184 list tugs as a potential source 

of noise without explaining why the effects of that noise on Cook Inlet beluga 

whales will be insignificant,185 or fail to mention tugs towing the drill rig or mitigation 

measures that apply to tugs towing the drill rig while describing mitigation 
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measures that apply to other activities.186  The portions of the EA cited by the State 

similarly fail to discuss tugs towing the drill rig specifically and reference take 

estimates the Court has determined were inadequate earlier in this order.187  

Additionally, while an EA may rely on analysis in a corresponding BiOp, the 

also failed to properly address the effects of tugs on Cook 

Inlet beluga whales, as discussed earlier in this order.188 

For the foregoing reasons, the Court finds that the EA failed to take the 

requisite hard look at the effects of tugs towing the drill rig on Cook Inlet 

beluga whales. 

B. Cumulative Impacts 

 at the cumulative 

to nothing more than general descriptions of categories of activities and projects 

unt to 

actual 189  

Cumulative Effects section lists types of impacts and minimally describes some 
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analysis related to cumulative 

impact 190  Additionally, Plaintiffs maintain 

may 

authorize, as we

191  Plaintiffs add that 

analyze the total estimated take of, and other impacts to, Cook Inlet beluga whales 

stymies an assessmen

activities. 192 

sufficiently detailed catalogue of past, present, and future projects, and 

193  Federal Defendants assert that NMFS 
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and the current long-

2018 pipeline installation project and its 

-listed species for which permits will be 

194  They 

maintain that NMFS also considered activities for which authorization was pending, 

as well as various activities that do not require authorization.195  Hilcorp asserts 

Native Village of Chickaloon, which 

concerned the cumulative effects analysis in an EA that Hilcorp characterizes as 

196 

 NEPA requires an agency to 

from the incremental impact of the action when added to other past, present and 

reasonably foreseeable actions regardless of what agency . . . or person 

197  An  of cumulative impacts 
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in an EA 

projects, and provide adequate analysis about how these projects, and differences 

198  

absent a justification regarding why more definitive information could not be 

199  However, defer 

of the scope of its cumulative 200 

 The EA prepared by NMFS catalogues a wide variety of potential impacts, 

including past, present, and future projects, as well as vessel noise, pollution, 

subsistence hunting, and climate change.201  NMFS acknowledged the various 

contributors to vessel traffic in Cook Inlet and noted that such effects are 

accounted for in the ITR, which requires various mitigation measures.202  Plaintiffs 

fail to identify any individual impact that NMFS ignored and instead urge the Court 

to find that NMFS failed to analyze the impacts, but simply listed them.  The Court 

 
198

 

199

 

200

 

201  

202

 



Case No. 3:19-cv-00238-SLG, Cook Inletkeeper, et al. v. Raimondo, et al. 
Order re Cross Motions for Summary Judgment 
Page 51 of 52 

disagrees.  NMFS provided a well-developed discussion of the various impacts.203  

Klamath-Siskiyou Wildland 

Center v. Bureau of Land Management, cited by Plaintiffs

considerable portion of each [cumulative effects] section discusses only the direct 

reader is not told what data the conclusion was based on, or why objective data 

 regarding the other impacts mentioned.204  Here, NMFS 

provided reasoned discussion of other impacts along with, where applicable, 

references to studies, population estimates, and other information.205 

 However, due to the failure to consider the direct impacts on Cook Inlet 

beluga whales of tugs towing the drill rig in the EA, the cumulative effects analysis 

similarly lacks such consideration.  On remand, NMFS should consider the 

context of past, present, and 

future activities in Cook Inlet. 

CONCLUSION 

 In light of the foregoing, 

53 is GRANTED in part and DENIED in part.  The Court upholds the National 
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and monitoring measures for seismic 

surveying under the Marine Mammal Protection Act.206  But the Court finds that the 

agency  determination that noise from  tugs towing the drill rig would not 

cause any take by harassment of Cook Inlet beluga whales is arbitrary and 

capricious for the reasons set forth herein, and the agency relied on this erroneous 

determination in its issuance of the Incidental Take Regulations, the Biological 

for Summary Judgment at Docket 63 is DENIED.   

Federal supplemental briefing on the appropriate 

remedy is GRANTED.  Each party may file a brief addressing the appropriate 

remedy that should occur in this matter within 14 days of the date of this order; 

filing within 7 days 

thereafter.    

DATED this March 30, 2021, at Anchorage, Alaska. 

/s/ Sharon L. Gleason  
UNITED STATES DISTRICT JUDGE 
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