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Attorneys for Defendants 
 
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 
 
 

 
CENTER FOR BIOLOGICAL DIVERSITY, et 
al., 
 
  Plaintiffs, 
 
 vs. 
 
U.S. FISH & WILDLIFE SERVICE, et al. 
 
  Defendants, 
 
           and 
 
AMERICAN FOREST RESOURCE COUNCIL, 
et al. 
 
                        Defendant Intervenors. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 3:22-cv-5216-TLT 
 
STIPULATED SETTLEMENT AGREEMENT 
AND [PROPOSED] ORDER 
 
 
(Civ. L.R. 7-12) 
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This Stipulated Settlement Agreement (“Agreement”) is entered into by and between 

Plaintiffs Center for Biological Diversity, Environmental Protection Information Center, and 

Klamath-Siskiyou Wildlands Center (collectively, “Plaintiffs”) and Defendants United States Fish 

and Wildlife Service (“FWS”), Debra Haaland, in her official capacity as Secretary of the United 

States Department of Interior; and Martha Williams, in her official capacity as Director of FWS, 

(collectively, “Defendants”), who, by and through their undersigned counsel, state as follows:  

WHEREAS, on April 8, 2004, FWS issued a finding, in accordance with 16 U.S.C. § 

1533(b)(3)(B) (“12-month finding”), that a distinct population segment (“DPS”) of fisher (Pekania 

pennanti) within portions of California, Oregon, and Washington (“West Coast DPS”),1 warranted 

listing as a threatened or endangered species under the Endangered Species Act (“ESA”), but was 

precluded by higher priority actions; 69 Fed. Reg. 18,770 (April 8, 2004); 

WHEREAS, on October 7, 2014, FWS proposed listing the West Coast DPS as a threatened 

species under the ESA, finding that the “main threats to the West Coast DPS of fisher are habitat 

loss from wildfire and vegetation management, toxicants (including anti-coagulant rodenticides); 

and the cumulative and synergistic effects of these and other stressors acting on small populations,” 

79 Fed. Reg. 60,419, at 60,420 (“2014 Proposed Rule”); 

WHEREAS, in the 2014 Proposed Rule, the West Coast DPS of fisher was further delineated 

to include two original native populations (Northern California-Southwestern Oregon and Southern 

Sierra Nevada) and three reintroduced populations (Northern Sierra Nevada Reintroduced 

Population in California, Southern Oregon Cascades Reintroduced Population in Oregon, and the 

Olympic Peninsula Reintroduced Population in Washington). 79 Fed. Reg. 60,419, 60,427 (October 

7, 2014); 

 
1 The original West Coast DPS was identified as including populations in the Cascade Mountains 
and all areas west to the coast in Oregon and Washington, and in California the North Coast from 
Mendocino County north to Oregon, east across the Klamath Mountains, across the southern 
Cascades and south through the Sierra Nevada Mountains. 69 Fed. Reg. at 18,775.  
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WHEREAS, FWS also proposed two alternative DPS configurations for the West Coast DPS 

in the 2014 Proposed Rule and sought peer review and public comment on the proposed West Coast 

DPS and two alternatives; 79 Fed. Reg. at 60,438-441; 

WHEREAS, on April 18, 2016, FWS withdrew the 2014 Proposed Rule, finding that the 

proposed West Coast DPS did not meet the statutory definition of an endangered or threatened 

species “because the stressors potentially impacting the proposed DPS and its habitat are not of 

sufficient magnitude, scope, or imminence to indicate that the DPS is in danger of extinction, or 

likely to become so within the foreseeable future,” 81 Fed. Reg. 22,710 (“2016 Withdrawal Rule”);  

WHEREAS, FWS’s 2016 Withdrawal Rule was challenged by several conservation 

organizations, including the Plaintiffs to this action. This challenge was upheld in Ctr. for Biological 

Diversity v. U.S. Fish & Wildlife Serv., 342 F. Supp. 3d 968 (N.D. Cal. 2018). The court vacated the 

withdrawal and remanded it to FWS for reconsideration and directed FWS “to prepare a revised rule 

that comports with this order.” Id. at 980; 

WHEREAS, on November 7, 2019, FWS published a revised proposed rule to list the West 

Coast DPS of fisher as threatened. 84 Fed. Reg. at 60,278 (“2019 Proposed Rule”); 

 WHEREAS, the 2019 Proposed Rule further revised the West Coast DPS delineation as 

described in the October 2014 proposed rule to exclude the Olympic Peninsula Reintroduced 

Population in Washington. 84 Fed. Reg. 60, 278, 60,281; 

WHEREAS, on May 15, 2020, FWS issued a final rule (“2020 Final Rule”), dividing the 

West Coast DPS of fisher, as described in the 2019 Proposed Rule, into two separate DPSs – the 

Northern California Southern Oregon (“NCSO”) DPS and the Southern Sierra Nevada (“SSN”) 

DPS,2  85 Fed. Reg. at 29,534;  

 
2 The 2020 Final Rule split the West Coast DPS into two groupings. 85 Fed. Reg. 29,534. One 
grouping, the NCSO DPS, consists of the extant historically native Northern California-
Southwestern Oregon subpopulation as well as the reintroduced Northern Sierra Nevada and 
Southern Oregon Cascades populations. Id. The second grouping, the SSN DPS, consists of only the 
extant historically native Southern Sierra Nevada population. Id. Hereinafter, “NCSO DPS” and 
“SSN DPS” refer to the delineations of the respective DPSs as defined by the 2020 Final Rule.  
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WHEREAS, as part of the 2020 Final Rule, FWS concluded, in accordance with 16 U.S.C. § 

1533(b)(3)(B), that the SSN DPS of fisher warranted listing as an endangered species under the ESA 

but that listing the NCSO DPS of fisher under the ESA was not warranted, 85 Fed. Reg. at 29,536;   

WHEREAS, the 2020 Final Rule added the SSN DPS of fisher as an endangered species to 

the List of Endangered and Threatened Wildlife in title 50 of the Code of Federal Regulations, 

effective June 15, 2020, id.;  

WHEREAS, on June 2, 2021, Plaintiffs sent Defendants a letter providing notice of intent to 

sue (“NOI”) and outlining alleged violations of the ESA related to the 2020 Final Rule;  

WHEREAS, FWS responded to Plaintiffs’ NOI on July 29, 2021; 

WHEREAS, on September 13, 2022, Plaintiffs filed their Complaint challenging the 2020 

Final Rule and alleging violations of the ESA, see Docket 1;  

WHEREAS, in light of new information, FWS believes it is prudent to reconsider its not-

warranted finding for the NCSO DPS of fisher and to develop a new 12-month finding, in 

accordance with 16 U.S.C. § 1533(b)(3)(B), as to whether the NCSO DPS of fisher warrants listing 

as an endangered or threatened species;  

WHEREAS, as soon as practicable after approval of this Agreement by the Court, FWS 

intends to publish in the Federal Register notice of a public comment period seeking new 

information to assist with reevaluation of the NCSO DPS of fisher;  

WHEREAS, FWS’s action would have no impact on the remaining portions of the 2020 

Final Rule, including those portions that listed the SSN DPS of fisher as endangered; 

WHEREAS, on March 21, 2023, Plaintiffs provided Defendants an itemization of the 

attorneys’ fees and costs they seek to recover and Defendants are assessing Plaintiffs’ entitlement to 

and the reasonableness of the amount of Plaintiffs’ claimed attorneys’ fees and costs, as well as 

whether settlement of such claims is possible;  

WHEREAS, Plaintiffs and Defendants (collectively, the “Signatory Parties”) through their 

authorized representatives, and without any final adjudication of the issues of fact or law with 

respect to Plaintiffs’ claims, have negotiated a settlement that they consider to be a just, fair, 

adequate, and equitable resolution of the disputes set forth in Plaintiffs’ Complaint;  
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WHEREAS, the Signatory Parties agree that settlement of this action in this manner is in the 

public interest and is an appropriate way to resolve Plaintiffs’ Complaint;    

NOW, THEREFORE, in light of the foregoing, the Signatory Parties hereby stipulate and 

agree to the following:3 

1. On or before August 21, 2025, FWS will submit to the Office of the Federal Register 

a new 12-month finding as to whether the listing of the NCSO DPS of fisher as threatened or 

endangered is (a) not warranted; (b) warranted; or (c) warranted but precluded by other pending 

proposals, pursuant to 16 U.S.C. § 1533(b)(3)(B). 

2. The order entering this Agreement may be modified by the Court upon good cause 

shown, consistent with the Federal Rules of Civil Procedure, by written stipulation between the 

Signatory Parties filed with and approved by the Court, or upon written motion filed by one of the 

Signatory Parties and granted by the Court. In the event that a Signatory Party seeks to modify the 

terms of this Agreement, including the deadline specified in Paragraph 1, or in the event of a dispute 

arising out of or relating to this Agreement, or in the event that either party believes that the other 

party has failed to comply with any term or condition of this Agreement, the Signatory Party seeking 

the modification, raising the dispute, or seeking enforcement shall provide the other party with 

notice of the claim. The Signatory Parties agree that they will meet and confer (either telephonically 

or in person) at the earliest possible time in a good-faith effort to resolve the claim before seeking 

relief from the Court. If the Signatory Parties are unable to resolve the claim themselves, either party 

may seek relief from the Court. 

3. If Defendants fail to meet the deadline specified in Paragraph 1 and have not sought 

to modify it, Plaintiffs’ first remedy shall be a motion to enforce the terms of this Agreement, after 

following the dispute resolution procedures described above. This Agreement shall not, in the first 

instance, be enforceable through a proceeding for contempt of court.  

4. This Agreement requires only that FWS take the actions specified in Paragraph 1. No 

provision of the Agreement shall be interpreted as, or constitute, a commitment or requirement that 

 
3 Defendant Intervenors are not signatories to this Agreement and take no position with respect to 
this Agreement. 
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Defendants take action in contravention of the ESA, Administrative Procedure Act (“APA”), or any 

other law or regulation, either substantive or procedural. Nothing in this Agreement shall be 

construed to limit or modify the discretion accorded to FWS by the ESA, the APA, or general 

principles of administrative law with respect to the procedures to be followed in making any 

determination required herein, or as to the substance of any determination required herein. To 

challenge any determination issued pursuant to this Agreement, Plaintiffs will be required to file a 

separate action, and Defendants reserve the right to raise any applicable claims or defenses in 

response thereto.  

5. Plaintiffs reserve their right to request attorneys’ fees and costs from Defendants, and 

Defendants reserve their right to contest Plaintiffs’ entitlement to recover fees and the amount of any 

fees and do not waive any objection or defenses they may have to Plaintiffs’ request. The Signatory 

Parties agree to the following schedule for addressing attorneys’ fees and costs: 

a. Within 60 days of entry of an order by this Court approving this Agreement, the 

Signatory Parties will notify the Court as to whether they have reached a 

settlement as to the payment of Plaintiffs’ attorneys’ fees and costs by 

Defendants. 

b. If the Signatory Parties have not reached agreement on attorneys’ fees and costs at 

the time they provide this post-receipt notice to the Court, the parties will submit 

a briefing schedule for Plaintiffs’ motion for attorneys’ fees and costs. In the 

event that Plaintiffs file such a motion, Defendants reserve the right to contest the 

reasonableness of the amount of Plaintiffs’ claimed attorneys’ fees and costs, 

including hourly rates and the number of hours billed. 

6. Nothing in this Agreement shall be construed or offered as evidence in any 

proceeding as an admission or concession of any wrongdoing, liability, or any issue of fact or law 

concerning the claims settled under this Agreement or any similar claims brought in the future by 

any other party. This Agreement is executed for the purpose of settling Plaintiffs’ Complaint, and no 

part of this Agreement shall have precedential value in any other context. 
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7. The Signatory Parties agree that the Agreement was negotiated in good faith and that 

it constitutes a settlement of claims disputed by them. By entering into this Agreement, the Signatory 

Parties do not waive any legal rights, claims, or defenses, except as expressly stated herein. This 

Agreement contains all of the terms of agreement between the Signatory Parties concerning 

Plaintiffs’ Complaint, and is intended to be the final and sole agreement between the Signatory 

Parties with respect thereto. The Signatory Parties agree that any prior or contemporaneous 

representations or understanding not explicitly contained in this written Agreement, whether written 

or oral, are of no further legal or equitable force or effect. 

8. It is hereby expressly understood and agreed that this Agreement was jointly drafted 

by Plaintiffs and Defendants. Accordingly, the Signatory Parties hereby agree that any and all rules 

of construction, to the effect that ambiguity is construed against the drafting Party, shall be 

inapplicable in any dispute concerning the terms, meaning, or interpretation of the Agreement. 

9. The undersigned representatives of each Signatory Party certify that they are fully 

authorized by the party or parties they represent to agree to the terms and conditions of this 

Agreement and do hereby agree to the terms herein. Furthermore, each Signatory Party, by and 

through its undersigned representative, represents and warrants that it has the legal power and 

authority to enter into this Agreement and bind itself to the terms and conditions contained in this 

Agreement. 

10. Nothing in this Agreement shall be interpreted as, or shall constitute, a requirement 

that Defendants are obligated to pay any funds exceeding those available or take any action in 

contravention of the Anti-Deficiency Act, see 31 U.S.C. § 1341, or any other applicable 

appropriations law. 

11. The terms of this Agreement shall become effective upon entry of an order by the 

Court approving the Agreement. 

12. Upon approval of this Agreement by the Court, all counts of Plaintiffs’ Complaint 

shall be dismissed with prejudice. Notwithstanding the dismissal of this action, however, the 

Signatory Parties stipulate and respectfully request that the Court retain jurisdiction to oversee any 

motion for attorneys’ fees and costs, compliance with the terms of this Agreement, and to resolve 
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any motions to modify such terms. See Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375 

(1994). 

Respectfully submitted, 

 
 
Dated:  June 7, 2023     /s/ Nicole M. Smith 

NICOLE M. SMITH, (CA Bar No. 303629) 
Senior Trial Attorney 
U.S. Department of Justice 
Environment & Natural Resources Division 
Wildlife & Marine Resources Section 
Ben Franklin Station, P.O. Box 7611 
Washington, D.C. 20044-7611 
Tel: (202) 305-0368 / Fax: (202) 305-0275 
Email: nicole.m.smith@usdoj.gov 
 
TODD KIM  
Assistant Attorney General  
S. JAY GOVINDAN, Section Chief  
MEREDITH L. FLAX, Assistant Section Chief 
U.S. Department of Justice  
Environment & Natural Resources Division 
Wildlife & Marine Resources Section  
 
Attorneys for Federal Defendants 

 
 
 
Dated: June 7, 2023     /s/ Brian Segee *with permission 

Brian Segee (Bar No. 200795) 
Center for Biological Diversity 
226 W. Ojai Ave., Ste. 101-442 
Ojai, CA 93023-3278 
Tel: (805) 750-8852 
bsegee@biologicaldiversity.org 
 
Kristine Akland (MT Bar No. 13787) 
Center for Biological Diversity 
P.O. Box 7274 
Missoula, MT 59807 
Tel: (406) 544-9863 
Email: kakland@biologicaldiversity.org  

 
Attorneys for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

CENTER FOR BIOLOGICAL DIVERSITY, et 
al., 

Plaintiffs, 

v. 

U.S. FISH & WILDLIFE SERVICE, et al. 

Defendants, 
  and 

AMERICAN FOREST RESOURCE COUNCIL, 
et al. 

  Defendant Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 3:22-cv-5216-TLT 

[PROPOSED] ORDER AS MODIFIED 
APPROVING STIPULATED SETTLEMENT 
AGREEMENT AND DISMISSING CASE 

Based on Plaintiffs’ and Federal Defendants’ June 7, 2023 Stipulated Settlement Agreement, 

and for good cause shown, the Stipulated Settlement Agreement is hereby APPROVED. All counts 

of Plaintiffs’ Complaint SHALL be dismissed with prejudice. Notwithstanding the dismissal of this 

action, the Court will retain jurisdiction to oversee any motion for attorneys’ fees and costs, 

compliance with the terms of the Agreement, and any motions to modify such terms. See, Kokkonen 

v. Guardian Life Ins. Co. of Am., 511 U.S. 375 (1994).  The parties shall file a joint status report

updating the Court on the status of the parties’ agreement on potential payment of attorneys’ fees

and costs from Defendants by July 10, 2023.

IT IS SO ORDERED 

Dated: ____________________, 2023 

__________________________ 
HON. TRINA L. THOMPSON 
United States District Judge June 8
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