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Introduction

I. Regulating creativity
Copyright law regulates creativity. It affects the way people create works of
authorship ex-ante and has signiﬁcant implications on the status of works of
authorship ex-post. But does copyright law really understand creativity? Should
legal theories alone regulate creativity? This book aims to examine the relationship
between the law and creativity, and asks whether copyright law should be adjusted
to better accommodate non-legal understandings of the creative process.
A derivative work is one based on a preexisting work. Today, the owner of a
work of authorship has the exclusive right to make derivative works based upon
the original or to allow others to do so. This means that the owner may prevent
other authors from using the original to make their own new works. Thus, in
contrast to other copyright doctrines, which are often viewed in light of the tension between users and authors, the derivative works right raises a tension between
authors and other authors. This makes the right to make derivative works a good
lens through which to examine the relationship between the law and creativity.
This book examines such tension in light of cognitive psychology and genre
theories’ understanding of creativity and the creative process, in order to review
the relationship between copyright law and creativity. It suggests a new way of
thinking about the right to make derivative works that could both relieve this
tension and harmonize the normative basis for the right with non-legal understandings of the creative process.

II. The role of the derivative work right in regulating creativity
Copyright law is in constant tension with two competing purposes – promoting creativity by incentivizing authors, and granting maximum access to users. Often, users are
themselves authors, which creates a more complex tension between ﬁrst and second
authors. This tension is most prominently evident in the right to make derivative works.
Authors’ rights to their works are divided into two main types: the material
right to economically exploit the work, and the moral right, which protects the
personal relationship between the author and her work. Most countries in the
world grant authors the material-ﬁnancial protection of copyright. This grant
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usually comes in the form of a bundle of speciﬁc rights which protect an author’s
ability to economically exploit their work. In the United States, for example, the
Copyright Act grants an author ﬁve different rights – the reproduction right,
the distribution right, the public performance right, the public display right, and
the right to make derivative works.1 Similar rights exist in many other countries,
thanks mainly to the broad application of international treaties.2
The right to make derivative works, in its modern sense, grants the owner of an
original work the exclusive right to make works based on the original, and thus the
right to prevent others from making derivative works.3 The ﬁrst work’s owner also
gains all of the other rights copyright guarantees with respect to the second work.4
Derivative works can be created in the same medium or a different medium. For
example, an adaptation of the book “Harry Potter and the Chamber of Secrets”
into a motion picture would constitute a derivative work. J.K. Rowling, the owner
of the novel, owns the exclusive right to make such an adaptation, and only she is
allowed to make such use or allow others to do so. This, despite the fact that the
second work, the ﬁlm adaptation, is in a different medium to the ﬁrst work, a novel.
Similarly, writing a new book using themes, characters, and locations detailed in the
Harry Potter book series but a different plot may also constitute a derivative work.5
A derivative work can be created within the same medium of the ﬁrst work (creating
a sequel to a book series) but also across different media (as in a motion picture
adaptation of a literary work). In both instances, second authors cannot create and
use the second works unless they obtain proper consent from the ﬁrst author or
unless speciﬁc legal defenses apply. Who owns a derivative work created without the
ﬁrst author’s consent remains unclear.6
There are two problems with the derivative works right’s current formulation.
First, it is too narrow in the sense that it is often overshadowed by the reproduction right, and it gets applied and discussed in too few cases. Second, it offers the
ﬁrst author full control over derivative second works, making it much too strong.
The derivative works right applies to a crucial aspect of the creative process and
the creative world as a whole. The common saying “standing on the shoulders of
giants” refers to the “obvious” notion that no work of authorship is created from
nothing. In order to create and innovate one has to rely on previous knowledge
and creations.7 This notion is so obvious that it has become cliché.8 Moreover,
literature on the cognitive process of creation informs us that, as far as the creative
process is concerned, using preexisting knowledge relevant to the creative domain
is a central and crucial component.
Sociological study of the creative world has also revealed that preexisting expressions form common creative building blocks for authors and audience members
alike. Authors use these building blocks as tools to enable their own creativity. In
turn, audience members use them as meaning making tools, to help understand and
attribute value to creative works. Preexisting expressions thus play a central part in
all creative ﬁelds, including cultural creativity. Together with technological innovations, they enable the development of new creative patterns and new types of culture. Consider, for example, appropriation art, like musical mash-ups and remixes,
the cultures they enrich, and the subcultures they have created.9
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Using preexisting expressions to make new works also ensures cheap and
available creative raw materials. This enables the creative world to grow in an
economically efﬁcient way. Additionally, the use of preexisting expressions has a
distributive effect, because the wide availability of cheap building blocks ensures
that those who could not otherwise afford to participate in the creative world have
access to creative raw materials.
The right to make derivative works is essential, and protecting it, at least to a
certain extent, is important. However, protection raises its own challenges. The
modern right signiﬁcantly extends the quasi-monopoly that copyright grants the
ﬁrst author. This is true not only with respect to the exploitation of a ﬁrst work,
but also and perhaps mainly with respect to any and all additional works of
authorship that ﬂow from a ﬁrst work. Because every original work potentially
serves as the basis for another work, this extensive grant raises a constant tension
between ﬁrst authors’ rights to make and control derivative works and second
authors’ rights to create new works. In this sense, the right to make derivative
works is very different from other domains of copyright law, which focus on the
tension between authors and users. In fact, it crystalizes the theoretical and practical difﬁculties of the copyright regime as a whole. These tensions and the optimal
ways to deal with them are at the heart of this book.
To understand the essence of the right to make derivative works and the tensions it raises, we must ﬁrst understand its legislative development and its positive
scope. Initially, ﬁrst authors were only granted the right to prohibit literal or verbatim reproductions of their works. However, this right was gradually extended.
During the nineteenth century, it grew to include a right against non-consensual
translations and dramatic adaptations. The United States Copyright Act of 1909
further extended ﬁrst authors’ rights to protect their works from other types of
non-consensual uses. The right to make derivative works was ﬁrst introduced as an
independently legislated right in the United States in 1976 as part of the new
Copyright Act. The act deﬁned derivative works as “work[s] based upon one or
more preexisting works.”10
American courts also gradually expanded the reproduction right to include
protections against “partial reproduction” and even material substantially similar
to a ﬁrst work. This judicially effected expansion constituted a de facto acknowledgement of the right to make derivative works even before it was even legislated.11 However, as the right to make derivative works developed, it expanded in
comparison to the reproduction right.12
The right to make derivative works now exists in various forms in other jurisdictions as well. The English Copyright, Designs and Patents Act from 1988
does not include a broad right to make derivative works. Instead, it grants the
author of a ﬁrst work the right of adaptation, which includes the right to speciﬁc
uses of works based on the ﬁrst work. These uses are quite extensive, and are in
addition to the author’s general exclusive right to make copies or partial copies
of the ﬁrst work. This scheme also functions as a de facto grant of an exclusive
right to make derivative works.13 The derivative works right exists in continental
Europe as well. For example, in France, authors have the exclusive right to
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translate, adapt, or transform their ﬁrst works. Likewise, in Germany, authors
have the exclusive right to exploit or publish adaptations or transformations of
their works.14
In contrast to the reproduction right, which grants the owner of the ﬁrst
work the exclusive right to reproduce the work itself, the modern day derivative works right grants ﬁrst authors control over any secondary markets that
second authors create by changing or adding expression to ﬁrst works.15
Consequently, an argument has developed in the literature that, in its modern
deﬁnition, the right is overbroad and unsupported by the theoretical justiﬁcations of copyright law.16
By granting ﬁrst authors rights in second works, the derivative works right also
raises questions about the originality requirement. Second authors can enjoy
some copyright protection in their derivative works. However, copyright only
affords them protection of the speciﬁc creative elements which they add to the
ﬁrst works they change.17 Moreover, before a work can be considered derivative
and not a reproduction, a second author must affect a change in the ﬁrst work.
Moreover, not every change necessarily qualiﬁes. For example, Patrick Ogilvy has
argued that using a ﬁrst work in its entirety, changing only its “method of presentation,” should be differentiated from embedding a ﬁrst work in another, new
work in a manner that changes the ﬁrst work substantively.18
Scholars such as Nimmer and Goldstein, have in fact argued that a derivative
work requires a higher standard of originality in comparison to the lower “modicum of creativity” required from the author of the ﬁrst work.19 And indeed, in
various circumstances, a derivative work can also constitute an original work of
authorship under modern copyright law. Yet, the making of a derivative work itself
may infringe on the ﬁrst author’s derivative works right.
This book examines whether the broad right to make derivative works, as
described above, is justiﬁed both in its scope and in the strength of the
remedies it affords the ﬁrst author. It uses not only legal theory and tools,
but also non-legal ﬁelds which look at the behavioral and sociological-philosophical aspects of creativity. After extracting the relevant notions to derivative works from the ﬁelds of creativity studies (Chapters 1 and 2),
reevaluating the normative theoretical aspects the derivative works right
(Chapter 3), and examining the relevant case law, it argues that the right to
make derivative works is too narrow in scope and too broad with respect to
the strength of the remedies it affords the ﬁrst owner (Chapter 4). It then
challenges modern copyright law to fully separate the right to make derivative
works and the reproduction right, and to offer a new remedy model which
restricts the ﬁrst author’s control over the making of new derivative works
(Chapter 5).
Beyond its independent importance to the rights it addresses directly, this discussion also emphasizes the need to reexamine basic doctrines from time to time
and ask if and to what extent they fulﬁll their intended purposes. It may also serve
as a case study for the potential contribution of interdisciplinary analysis to copyright and intellectual property law in general.
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III. The existing legal debate on the derivative work right
Relatively little existing literature speciﬁcally addresses the derivative work right,
especially in comparison to other copyright law doctrines. Those discussions focus
on the right’s theoretical justiﬁcations, concerns about its scope in modern legislation, and its hypothetical implications on the creative world. But the deﬁnition of
the derivative works right’s scope is inconsistent in the case law and the literature,
perhaps because it is so new and broad.20 To the extent it has been addressed,
scholars agree that, in its modern form, the derivative works right is broader than
its theoretical justiﬁcations merit, and that it may have a restraining effect on
creativity.21 There are, however, different approaches as to the theoretical and
practical grounds of this conclusion.
One of the criticisms levelled focuses on the constant tension between the derivative works right and freedom of speech. The argument is that granting the ﬁrst
owner an exclusive right to control the development of the discourse with respect to
the ﬁrst work unjustiﬁably and perhaps unconstitutionally restricts freedom of
speech.22 This approach is based on the democratic justiﬁcation to copyright law,
casting it as inseparable from the democratic mechanism. Under this theory, the
ultimate goal of copyright protection is to facilitate and enable free public discourse
independent of the state, thereby safeguarding available access to information and
enabling individuals to participate in the public discourse and create meaning.23
Another common criticism is that the broad scope of the derivative work right
outstrips copyright law’s economic justiﬁcations. Under this theory, copyright
protection is justiﬁed because it incentivizes private investment in the production
of original expressions by granting authors the exclusive right to exploit their
works. This enables authors to recoup their original investments and potentially
make gains.24 However, it has been argued that granting ﬁrst authors exclusive
control over derivative works provides only marginal additional incentive, and that
this limited value is outweighed by the costs associated with prohibiting second
authors from making unauthorized derivative works. In essence, these critics are
arguing that the exclusive right to exploit the ﬁrst work is already sufﬁcient
incentive and that the inefﬁcient transaction costs imposed by an exclusive right to
make derivative works therefore unnecessarily limit the scope of future creativity.25
In fact, after reviewing the literature, only two commentators hold the opinion
that the broad deﬁnition of the derivative work right is justiﬁable. According to
Michael Abramowicz’s approach, the broad right to make derivative works is
economically justiﬁed. While he agrees that a broad derivative work right may lead
to a deadweight loss in some circumstances, he argues that granting ﬁrst authors
exclusive rights over the derivative markets of their ﬁrst works is the only way to
prevent rent dissipation in these secondary markets.26 Pamela Samuelson’s
approach is to limit interpretation of the derivative work right under American
copyright law to the nine examples detailed in the Copyright Act, or their close
analogies. According to Samuelson, these are the only cases in which the American
case law has afforded protection of the derivative works right, and she argues that
under this interpretation, the right’s scope cannot be considered as overbroad.27
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Despite relative homogony in the criticism of the derivative works right’s broad
scope, there is disagreement as to how that scope should be narrowed. Proposed
limitations can be divided into two categories, internal and external. Commentators in favor of internal limitations suggest narrowly interpreting the right based
on its current statutory deﬁnitions,28 or redeﬁning the right through legislation.29
Those who propose external limitations suggest narrowing the right’s scope by
adjusting its remedy component. They have suggested denying injunctive relief for
infringement of the derivative works right in favor of monetary reliefs that take
into consideration both the ﬁrst owner’s ﬁnancial interest and second author’s
contributions.30 They have further suggested using other legal doctrines,
including the fair use doctrine and freedom of speech, to limit the derivative
works right’s scope.31 They have also suggested binding the derivative works
right to the infringement of another right included in copyright’s bundle of
rights32 by granting property rights to second authors in the unauthorized derivative works they create. The idea being that this might mitigate the high
transaction costs involved in attempting to obtain the ﬁrst owner’s approval.33 A
compulsory license mechanism could then enable authors other than the ﬁrst
author to make derivative works.34
It is noteworthy that the derivative works right’s scope has almost never been
examined, at least in Anglo-American literature, under the two main theoretical
justiﬁcations for copyright – the Lockean labor-desert theory and personality
theory. This is not necessarily surprising due to the fact that most of the literature
on the derivative works right is American, whereas these two theories are dominant and accepted mostly in England and continental Europe. However, as
already noted, the derivative work right exists in these jurisdictions as well. Thus
discussing these theories is equally important.
Other concerns raised in the literature include the level of originality and creativity
required for a derivative work to be considered an original work on its own;35 the
affect that the development of new technologies has on the right;36 and the relationship between the derivative works right and particular ﬁelds of creativity.37
Chapter 3 focuses on the steady stream of literature criticizing the broad right
to make derivative works under the economic and democratic approaches to
copyright law. While it agrees with most of the extant criticisms, it also challenges
some of the arguments presented. With respect to the argument that the scope of
the derivative work is too broad, it suggests that the scope of the right’s application is not the only component which may conﬂict with its underlying normative
justiﬁcations. Rather the scope and strength of the right’s remedies also present
signiﬁcant conﬂict. It also argues that a narrowly interpreted derivative works right
does not solve the tension between the right and its normative basis. Such normative justiﬁcations actually require a broader scope of application for the right,
speciﬁcally in comparison to the reproduction right. Such understanding also ﬁts
better with non-legal understandings of creativity.
In addition, Chapter 3 suggests a broader normative discussion on the derivative works right, including an analysis of right-based theories such as the Lockean
and personality approaches to copyright law. With respect to the doctrinal aspects
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of the right, Chapters 4 and 5 present a revised deﬁnition for the scope of application, which focuses on the additional creativity of the second author and its
relation to the preexisting expressions. Second, they propose a new remedies
regime for the right to make derivative works that substantially reshapes the right
in comparison to existing law and literature.

IV. Non-legal aspects of creativity
Chapters 1 and 2 examine the right to make derivative works in light of
notions and research from other ﬁelds of knowledge which relate to creativity. Most of the literature examined in this regard does not deal directly with
derivative works, although there is some that focuses on creative patterns
which may relate directly.38 However, at least two ﬁelds offer insights into
the derivative works right. The ﬁrst is cognitive psychology, which focuses,
among other things, on the study of the cognitive aspects of the author
during the creative process. The second is genre theories, which focuses on
the analysis and characterization of creative products that belong to the same
creative domain.
Cognitive psychology understands the creative process as a versatile and complex ﬁeld. It views the creative process as a sub-category of the cognitive process of
problem-solving. Yet, in contrast to classical problem-solving, its purpose is known
but the steps towards a solution are not. Indeed, cognitive psychology has offered
various characterizations of the creative process based on empirical studies and
theoretical approaches. These characterizations and other notions from the ﬁeld of
cognitive psychology help explain why the scope of the right to make derivative
works should be expanded, and why its strength and remedies should be narrowed, as will be elaborated in Chapter 1.
Genre theories can be traced back to classical Greek philosophy and to European literature from the seventeenth to nineteenth centuries. Its basic principles
have been applied to other ﬁelds such as cinematography, music and the visual
arts, and today the modern discourse on genre focuses on these ﬁelds too. Classical literature understood genre as a set of explicit formal rules with universal
applicability through which discourse could be classiﬁed. As of the twentieth century, however, signiﬁcant changes in the ﬁeld led to a questioning of the premodern approach and even to doubting the validity of the theory itself. Despite
several post-romantic era scholars announcing the dissolution of genre, in the last
few decades its use has returned to the academic arena and many commentators
presently use genre as a theoretical tool.
The modern approach still sees classiﬁcation as an inseparable part of understanding genres. However it expands the scope of examination beyond the mere
classiﬁcation by looking to understand the social meaning of discourse and the
way in which it affects its participants, its products, and the development of new
discourse. Modern genre theories use tools from the ﬁeld of semiotics, including
semantics and syntax, to examine the building blocks of the speciﬁc discourse and
the form and structure of the discourse’s product.
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Chapter 2 uses the genre theories literature to show that classifying the products of creative discourse is a signiﬁcant and central feature of the mere existence
of such discourse because the discourse itself is based, to a certain extent, on the
comparison of mutual building blocks to the new and existing works of authorship.
In addition, it shows that other players in the discourse rely on common building
blocks to understand new works as well as to interact with them. In other words, the
use of common building blocks is inseparable not only from the creative process, but
also from the meaning-making process. The term “common building blocks” refers
not only to the abstract ideas which underlie a speciﬁc genre, but also to the concrete
expressions which participants in the genre are aware of, acknowledge, and use. This
notion is relevant to the derivative works right as a legal norm because it explains
that the understanding of any work requires treating it, at least to a certain extent,
as a derivative work. In this sense a derivative work is not qualitatively different
from an original non-derivative work.

V. Research questions
This book seeks to better understand the right to make derivative works. It focusses
on two main aspects of this phenomenon – the non-legal aspects of creativity and the
right to make derivative works as a legal norm. The main question with respect to
creativity’s non-legal aspects is the place and signiﬁcance of reliance on previous
knowledge, including previous concrete expressions, in the creative world. Chapter 1
examines the internal creative process of the author, using literature from the ﬁeld of
cognitive psychology. Chapter 2 uses genre theories to examine how participants in
the creative discourse, both the authors and the audience, create and understand the
creative products. With respect to legal norms, Chapter 3 considers the extent to
which the theoretical justiﬁcations for the derivative works right are persuasive and
whether its broad deﬁnition and strong remedies should remain intact. Chapter 4
examines the scope of the derivative works right under current law and asks whether a
stable deﬁnition exists for such a right. Lastly, Chapter 5 discusses what the scope of
the derivative works right ought to be, both with respect to its applicability and its
accompanying remedies, in light of the non-legal conclusions and the legal theoretical
justiﬁcations previously addressed.
1) Non-legal aspects of creativity – what is the signiﬁcance of using prior
knowledge?
In order to critically assess the desirable scope of the derivative works right, the signiﬁcance of the use of prior knowledge in the creative process must ﬁrst be examined.
This does not mean undertaking a quantitative examination of the number or types of
derivative works in the world. The feasibility of that task is questionable. It means
assessing the signiﬁcance of the reliance on prior knowledge, including reliance on
protected expressions, to both the creative process generally and to the development
of the world of creativity as a whole. This in turn requires examining two aspects of
the creative world: the creative process and creative products.
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Examining the creative process requires asking how and to what extent authors
rely on preexisting works, knowingly or unknowingly, and to what extent parts of
such works may inﬂuence new works. Chapter 1 reviews cognitive psychology literature that analyses and examines the different stages and sub-processes of the
creative process both theoretically and empirically.
Examining creative products requires assessing the extent to which society needs
to use prior knowledge in order to understand new works of authorship and how
signiﬁcant to this purpose the inclusion of previous expressions in new works is.
Chapter 2 uses genre theories to attempt to explain society’s needs in this respect.
Society, as it is exposed to various works of authorship, deﬁnes creative domains on
the basis of substantial similarity between works in those domains. This reinforces
the notion that understanding is, at least in part, based on identifying common
building blocks and the use of preexisting works.
Addressing these questions is important on various levels. First, it facilitates
understanding how signiﬁcant the reliance on prior knowledge is to the creative
world, both to the process of creation and to the meaning-making process. Second,
dealing with these questions concretizes and analyzes the previously mentioned
cliché, according to which every work is based on the works that came before it. This
is important because although the idea of progress does appear in copyright literature,
current law does not fully implement it.39 Third, it clariﬁes whether the right to make
derivative works as a legal norm matches the non-legal understanding of creativity.
Although the model presented for redesigning the right is not based on these nonlegal notions, they do assist in portraying and explaining it.
2) The legal world – what is the scope of the derivative works right and is it
justiﬁable?
This book’s second part examines the extent to which the right to make derivative
works matches its underlying normative justiﬁcations. For this purpose, it reviews
the theoretical justiﬁcations for the right’s existence, both on their own and in light
of the notions from the ﬁrst part of the book. As part of this examination, it is
important to ask whether the main justiﬁcations to copyright law – the utilitarian
approach, which includes economic analysis; the Lockean approach; the corrective
justice approach; and the personality approach – also justify the derivative works
right. As previously noted, the existing literature on derivative works focuses mainly
on the economic and democratic justiﬁcations for its existence. Therefore, this part
only offers one new criticism of the one economic analysis that justiﬁes the current
derivative works right in its entirety. However, with respect to the personality,
corrective justice, and Lockean approaches, it offers full and extensive examinations of the derivative work right that do not exist in current literature, it revisits
these questions, and offers new analysis.
After reviewing the normative justiﬁcation for the derivative works right and its
positive expression in case law, this part examines how the right could and should
be adapted in order to remain within its normative grounds. One aspect addressed
is the desired scope of the rights applicability to various uses of ﬁrst works. The
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focus here is mainly on the interrelation between the right to make derivative
works and the reproduction right. This part proposes a distinction between the
legal phenomenon of derivative works and that of reproductions based, inter alia,
on the notions from the non-legal discussion on the signiﬁcance of the use of prior
knowledge for creativity. It also addresses the derivative works right’s desired
characteristics, speciﬁcally the strength of its accompanying remedies. The examination of this aspect will also rely, in part, on the non-legal conclusions as well as
on the previous normative legal discussion and includes a new proposed model for
the derivative works right, which will be justiﬁed and based on the right’s normative justiﬁcations. Although the notions from the non-legal discussion cannot
function as independent justiﬁcation for the proposed model, the suggested model
is also in line with their understanding of creativity.
The reexamination of the scope of the right to make derivative works as part of the
bundle of rights offered to the copyright owner is also important on various levels.
First, due to the lack of unity in the existing literature and case law with respect to the
right’s current scope, its desired scope, and its justiﬁcations, it is important to offer an
extensive model for the right that could lead to better predictability and unity in the
ﬁeld. Second, to the extent that the right could be adjusted to ﬁt both its underlying
normative justiﬁcations and non-legal understandings of the creative world, the
results of an effective reexamination could improve the legal norm. Third, a model for
the right to make derivative works based both on knowledge and theories from nonlegal ﬁelds of creativity and on legal normative theories is important because the legal
theories alone lack sufﬁcient tools to afford a granular and stable analysis. Additionally, such a reexamination highlights the beneﬁts that may be gained through review
of basic doctrines in copyright law and intellectual property in light of interdisciplinary research and notions from non-legal ﬁelds.

VI. An overview of the main arguments
The course of the book is as follows: Chapter 1 presents the discussion on the creative
process according to cognitive psychology and extracts notions which may be used in
the legal context. Chapter 2 discusses the development of genre theories and shows how
modern approaches to genre understand the use of prior knowledge as enabling creativity and facilitating the meaning-making process. It also explains how such notions
affect the legal discussion. Chapter 3 reexamines the legal-theoretical justiﬁcations of the
right to make derivative works while focusing on the Lockean approach, corrective justice, and the personality approach. The conclusion of this examination is later used as a
basis for the doctrinal discussion. Chapter 4 reviews the development of the right to
make derivative works and the expansion of the reproduction right. It also examines the
positive overlap between the two. In this light, it explains why the theoretical conclusions from the previous chapter justify the separation of the derivative works right from
the reproduction right and mandate limiting the strength of its accompanying remedies.
Chapter 5 portrays the most efﬁcient and fair way to adjust the right to make derivative
works to ﬁt its underlying justiﬁcations. It suggests redesigning the right’s scope and
proposes a new remedies model which better ﬁts its normative basis.
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1) The cognitive process of creation includes the use of preexisting expressions
Given the versatility and number of different creative styles and methods, a quantitative-empirical study of the subjective process the author undergoes while
creating a work seems almost impossible to conduct. Instead, cognitive psychology
examines typical creative patterns and the scope of use of prior knowledge,
including previous expressions, in the creative process.
As previously noted, cognitive psychology characterizes the creative process.
However, despite the lack of uniformity and consensus in the ﬁeld, at least with
respect to a stable and precise deﬁnition of what creativity is and what the creative
process consists of, an extensive review of the differing views yields several stable
notions about the cognitive process of creation. These have serious repercussions on
the debate about the signiﬁcance of using prior expressions in the creative process.
In brief, the process of creation is consistently divided into two main phases,
which are themselves sometimes further subdivided. In the ﬁrst stage, the author
uses unfocussed and associative cognition – which could also be described as
imagination, epiphany or as the conscious or unconscious – to search for the
beginning of a possible “solution.” This phase resembles, to a certain extent, the
romantic approach to creativity and authorship, which sees the creative process as an
almost meta-physical activity. In contrast, in the second stage, authors are required
to crystalize their unfocussed lines of thought into concrete products. This phase is
almost unanimously described as imposing constraints on the unfocussed thought of
the author. These constraints are driven by preexisting professional knowledge and
the author’s skill in the relevant creative domain. The fact that authors must rely on
available preexisting knowledge to crystalize their abstract thoughts also requires an
inevitable reliance on signiﬁcant components from prior works of authorship in
the relevant creative domain. Consequently, these function as basic building
blocks for their creative process. To the extent that this phenomenon is inseparable
from the cognitive process of creation, it is understandable that prior expression use,
which leads, to a certain extent, to the making of derivative works, is a necessary and
inevitable part of almost every creative process, or to say the least, of many creative
undertakings.
2) The creative products – genre theories identify common building blocks in
shared creative domains
Examining and characterizing the creative product demonstrates that substantial
similarities exist between works that share the same creative domain, in a way that
proves that the use of preexisting expressions is also identiﬁable objectively. This
argument follows from genre theories principles which examine the discourse
classiﬁcation rules in a speciﬁc creative community. While research development in
the ﬁeld of genre theories originally focussed only on classiﬁcation of discourse
products, it has, as previously noted, progressed. It now addresses a more complex
structure of interrelations between the various participants in the discourse and the
way in which new classiﬁcations develop. Yet this development in no way alters the
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basic, underlying principles of genre theories. Genre analysis still requires the
identiﬁcation of similarity between different discourse products, a concurrent
examination of the common building blocks which were used, and analysis of the
way they were used to make a creative product. In fact, to the extent that there is
a close link between the characterization of a discourse in one genre, the pedagogy
of new participants in it, the actions of existing participants, and the development of
new discourse and the creative products; there must be a close link between the way
in which creative products are perceived by the “consumers” and the cognitive
process of the author. Moreover, classifying the different features of discourse is
necessary and has social value in itself. This follows, because the act of classiﬁcation
enables community social interactions around a speciﬁc discourse.
3) Reexamination of the justiﬁcations for the derivative works right
The conclusion thus far is that there is a mismatch between non-legal understandings of creativity and the legal right to make derivative works. In this light,
Chapter 3 reexamines the legal-theoretical justiﬁcations to the existence of the
right, speciﬁcally copyright law’s four main justiﬁcations: the utilitarian approach,
the Lockean approach, corrective justice and the personality approach.
The current literature on derivative works has already reviewed and criticized this
right on economic and democratic grounds. Therefore, Chapter 3 presents a shorter
discussion of these approaches, including only additions to or comments upon the
existing literature. With respect to the economic approach, it reafﬁrms many of the
criticisms of the economic approach and its ability to justify the existing broad derivative works right and relies primarily on non-legal discussion to do so. In addition, it
attempts to contest Abramowicz’s approach, which justiﬁed the right using the principle of rent dissipation in secondary markets. Derivative works do not necessarily
create secondary markets for the original works. Their purpose is to develop and
make the primary market more efﬁcient. As far as the democratic criticisms are concerned, Chapter 3 considers the limitations cast on the derivative works right by the
fair use doctrine. It emphasizes the differences between the two doctrines, speciﬁcally
with respect to transformative use.40 It also explains that the fair use doctrine complements the book’s proposed derivative works model.
With respect to the Lockean approach, Chapter 3 reviews the right’s current
broad scope, at least as far as it is based on Locke’s justiﬁcations for granting right
in the fruits of one’s labor. It focusses on Locke’s two provisos and interprets
them based on the non-legal understanding of creativity.41 The derivative works
right may violate Locke’s second proviso, also known as the non-waste proviso. It
practically guarantees waste by granting ﬁrst authors a quasi-monopoly with
respect to the development of their works and secondary markets but placing no
obligation on them to further develop their works. The derivative works right may
also violate Locke’s ﬁrst “sufﬁciency” proviso, which restricts the individual’s right
to use common property to those that leave enough and qualitatively equivalent
resources in common for others. By depriving society of the ability to further
develop the primary market of a work or to create secondary markets for it, the
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derivative works right potentially leaves others with fewer and less valuable
resources than existed prior to the ﬁrst work’s creation. This is true even when
considering the resources in the public domain which are not considered “reproductions” of the ﬁrst work. Thus, the Lockean theory cannot justify the current
scope of the derivative works right.
With respect to corrective justice, which is based on Kant’s doctrine of right,
Abraham Drassinower has asserted that there is no justiﬁcation for a derivative works
right at all.42 However, Chapter 3 suggests a different interpretation of corrective
justice, according to which the right could be justiﬁed so long as it does not empower
ﬁrst authors to enjoin subsequent authors from producing derivative works. These
interpretations are based on Kant’s principle of universal right, according to which
every person’s freedom is subject to the ability of all other persons to enjoy the same
degree of freedom. With respect to the derivative works right, then, second authors
must be afforded the same freedom to act in the world that ﬁrst authors enjoy. This
must include the ability to use expressions from previous works, including other
authors’ ﬁrst works. Chapter 3 proposes and explains a model which allows second
authors the right to use expressions from ﬁrst works, but also imposes on them the
obligation to share any revenues from such use with ﬁrst authors.
In contrast to the external criticisms of the personality approach raised in the
literature, Chapter 3 presents an internal criticism which employs a philosophical
understanding of the autonomy of expression, together with hermeneutic approaches, to illustrate the personality justiﬁcation’s limitations.43 It uses Hans Georg
Gadamer’s hermeneutic model for the act of interpretation, which he divided into
three stages – understanding, interpretation and application,44 to demonstrate that
the application of the interpretive result changes the perception of the interpreter and
her behavior. To this model, it then adds Roberta Kwall’s distinction between the
ﬁrst author’s meaning, i.e. the work’s subjective meaning to its author, and the
work’s message, i.e. the way in which the author wishes her work to be perceived by
society.45 These subjective elements should be protected in order to enable ﬁrst
authors to achieve autonomy. When a person is subjected to a message that an author
wishes to share with society, this person undergoes an interpretive process which
results in changes of the expressions in that message, creating a different meaning
than that intended by the ﬁrst author. Subordinating the second person’s interpretation to the ﬁrst person’s message, and to it alone, ignores the second person’s right
and ability to act and express herself according to her free will.
According to each of the approaches, the independent existence of a derivative
works right, in contrast to the reproduction right, is justiﬁed but the strength of
its remedies should be diminished. This conclusion will be later used to adjust the
right to make derivative works to align with its underlying justiﬁcations.
4) The existing overlap between the derivative works and reproduction rights
Due to the fact that the right to make derivative works developed side by side with
the systematic expansion of the reproduction right, the relationship between the
rights has always been unclear. Whether the derivative works right is fully included

Copyright Material - Provided by Taylor & Francis
14 Introduction
in the reproduction right remains an open question. Thus, for example, David
Nimmer has argued that the right to make derivative works is superﬂuous because for
a work to be “derivative” it must be signiﬁcantly based on a previous work. According to him, to the extent that the derivative work includes expressions which are
substantially similar to the ﬁrst work, it inevitably infringes the reproduction right and
no further claim with respect to the derivative works right is necessary.46 Other
commentators have asserted that this overlap is not complete, since there are cases in
positive law in which a derivative work is created without reproduction.47 However,
Chapter 4 argues that in American and English laws, the overlap is almost complete.
In English law, it exists due to the explicit statutory language according to which the
existence of an adaptation does not preclude the existence of copying.48 In American
law, it exists due to the infringement tests established by the courts with respect to the
reproduction and derivative works rights. They create a de facto overlap despite the
fact that the rights have separate legislative sources.
5) Criticizing the current right to make derivative works
In light of the overlap between the derivative works right and the reproduction
right, and due to the mismatch between the derivative works right’s strength and its
underlying justiﬁcations, Chapter 4 criticizes the current right’s deﬁnition and
application. The derivative works right’s separate legislative deﬁnition and its distinct
underlying justiﬁcations should lead not only to a separate legal analysis, but also to
a complete separation from the reproduction right and a change to its attendant
remedies. The crux of the argument is that, following the classiﬁcation of a certain
action as the making of a derivative work, the reproduction right should no longer
be invokable and the remedies to which the ﬁrst author is entitled should thus be
limited in comparison to those offered by the reproduction right.
To make this point Chapter 4 ﬁrst presents existing criticism of the derivative
works right and different suggestions for to resolve the difﬁculties raised. It also
points out the deﬁciencies in such literature. As previously noted, a common criticism is that the derivative works right is overbroad.49 Some commentators have
argued that the derivative works right limits the second author’s freedom of
speech in an unacceptable manner and therefore should be narrowed. Other
commentators have argued that the right to make derivative works is economically
inefﬁcient because it hinders creativity more than it promotes it. Although the
existing literature has theoretically reviewed the difﬁculties which the derivative
works right raises, it does not offer a sufﬁcient solution to resolve such difﬁculties.
Speciﬁcally, it does not deal with both the positive overlap between this derivative
works right and the reproduction right, and the independent normative justiﬁcations for the derivative works right.
Chapter 4 argues that the right to make derivative works should be completely
separated from the reproduction right, and that the strength of its accompanying
remedies should be limited. It also asserts that only by reviewing justiﬁcations and
remedies together can the problems with the current derivative works right be
resolved. These aspects are necessarily interrelated for two main reasons. First,
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much like any other legal right, the strength of the derivative works right is dependent both on its scope of applicability and the scope of its remedies. Second, while
the derivative works right’s normative justiﬁcations do establish it as an independent
right, they render its limitations on subsequent authors unjustiﬁed at the same time.
Therefore, focussing only on one of these two aspects – scope of applicability or the
scope of remedies – cannot sufﬁce.
Additionally, although the non-legal conceptions of creativity do not function
as an independent normative justiﬁcation for redesigning the current derivative
works right, they do mesh better with a revised model of the right. I argue that
this is more than just a happy coincidence. It is an indication that copyright law
doctrines better align with deeper, non-legal understandings of the creative process and creativity when they conform to their own underlying normative justiﬁcations and fulﬁll their overarching goal of nurturing the creative world.
6) Redesigning the derivative works right
Having established that two main features of the derivative works right should be
adjusted, Chapter 5 explores a way to redesign the right that seeks to match it to
its underlying justiﬁcations.
First, it proposes a new deﬁnition and scope of applicability for the derivative
works right that fully separates it from the reproduction right. When second
authors combine substantial parts of preexisting works with their own substantial,
qualitatively creative additions that are both inseparable from the existing expression and cannot be substituted with existing non-protected expressions – the
activity they are engaging in should be considered derivative works making, not
reproduction. Thus, the derivative works right’s deﬁnition should be redesigned to
ensure that it applies to such cases, even if they are presently governed by the
reproduction right under current case law. To illustrate the suggested deﬁnition,
several examples of typical actions that ought to be encompassed by the new
deﬁnition are discussed.
In addition, Chapter 5 establishes a separate and independent discourse on the
right to make derivative works that focusses on analyzing its boundaries and underlying justiﬁcations, which includes many cases which were previously analyzed and
reviewed under the reproduction right. It also explains how the suggested deﬁnition,
which separates the two rights, allows for a different discussion of remedies, resolving
many of the difﬁculties which have previously arisen when duplicate damages have
been awarded for the infringement of both rights simultaneously. It also considers
the changes the new deﬁnition effects between ﬁrst and second authors, third
parties, and potential infringers.
The normative justiﬁcations for the derivative works right require limitation of
the strength of remedies it offers today. In fact, they require a transition from the
current protection of property rule to a liability rule.50 To explain the most efﬁcient
and fair model to achieve such goal, Chapter 5 also reviews various suggestions for
alternative remedies models and explains their deﬁciencies. The model settled upon
proposes establishing a compulsory license for the making of derivative works,
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which is subject to the payment of fair royalties. Transition to a compulsory license
model may raise some difﬁculties, both theoretical and practical. However, these
can be overcome. In addition, practical questions will be addressed – like how
royalties should be determined, whether different types of royalties should apply to
different types of works, whether ﬁrst authors should ever have exclusive rights to
make subsequent works. The ability to supervise such a model and its potential
costs are also examined.
The proposed remedies model enables second authors to use expressions from
preexisting works to make derivative works without the ﬁrst author’s consent.
However, this right to engage in derivative works creation would be subject to the
payment of fair royalties, derived from future revenues of the derivative work. If
the parties do not reach an independent agreement as to these royalties, the proposed model provides that the second author may turn to a judicial tribunal to set
the rate, subject to a payment of a preliminary fee for the costs of the procedure
and the potential goodwill beneﬁts from using expressions from the ﬁrst work.
Lastly, the entire mechanism would be subject to a blocking period during which
the ﬁrst author would maintain the exclusive right to make derivative works herself, or license others to do so.
The advantage of such a model over alternative models lies in its quasi-insurance effect. It is safe to presume that second authors who elect to use compulsory
licenses will be able to protect themselves from reproduction claims. First authors
will have less incentive to sue than they do now, due to the revenues to which
they will automatically be entitled in works characterized as derivative. This is
especially true with respect to works that it may be difﬁcult to prove constitute
mere reproductions. In addition, ﬁrst authors will function as gatekeepers to
ensure that derivative works are sufﬁciently creative and original. Open and shut
cases of reproduction will still be litigated under the reproduction right, but borderline cases that contain at least some creative and original expression will likely
be allowed to exist unchallenged, but subject to royalties. Thus the chances that
the model would be exploited for the purpose of making infringing reproductions
will actually be lower. The proposed model also resolves many of the derivative
works right’s theoretical difﬁculties by removing the restraints it currently places
on subsequent authors to use preexisting expression to engage in creativity. In
addition, it ﬁts better with the non-legal understanding of creativity in that it does
not prefer ﬁrst authors a priori and equalizes, or at least substantially improves, the
position of second authors who explicitly use previous expressions in comparison
to second authors whose use of such expressions is more latent.
Chapter 5 concludes with a discussion of the proposed model’s relationship
with other copyright and intellectual property doctrines, speciﬁcally the fair use
doctrine, moral right doctrine, and trademark law. Thus, for example, this last
section will argue that, to the extent that a speciﬁc use is allowed under the fair
use doctrine or any other permitted use doctrine, there will be no need for a
compulsory license, nor will a user have to wait for the end of the blocking period.
In contrast, when a derivative work would infringe the moral right of the ﬁrst
author, the compulsory license is not a cure for such infringement.
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